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32. Karam Kozhu tenure 
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LAND TENUMS — 1. Acquisition by Ciovcrnment. 


70. Sarabarakari 

71. Saunjhi tenure 

72. Savaram 

73. Service tenure 

74. Subsoil rights 

75. Tabedari tenure— See Land tenures 
Ghatwali tenure 

76. Talukdari 


imcroLs afTeciecl— not because he is the owner 
himself. Where such lands are acquired by the 
Government, the head-chief is not entitled to be 
compensated otherwise than in his representative 
capacity. It is the members of the community who 
are in usufructuary occupation or in enjoyment of 
the usufruct that are entitled to compensation. A.I.R. 

1921 P.C. 212 (P.C.) 

3. Adimayavana. 


77. Tanki tenure 

78. Tenancy 

79. Thanadari lands 

80. Transferability 

81. Ubari tenure 

82. Vanta tenure 

83. Waste land 

84. Water rights — See Land tenures — Ryot 

wari— Irrigation rights 

85. Zamindari 

86. Zurispeshgi lease 

87. Miscellaneous. 


I. Acquisitioii by Government. 

■—Acquisition by Government. 

See aUo, Land Acquisition Act, Ss. 23, 30, 

— Land-lord is entitled to no compensation on account 
of the acquisition of the malik mukbuza land as he is not 
interested as land-lord therein, bis commission being 
merely payment for the trouble of collecting the land 
revenue. A.I.R. 1939 Nag. 121 = 1939 N.L.J. 140 
= I.L.R. (194*) Nag. 345 = «8« Ind. Gas. 9x5. 

Acquisition by Government. 

Prima facie, the zamindar has the whole of the 
interest; it is for the tenure-holders to show what 
part of the interest the zamindar has diverted 
himself of in their favour. A.I.R. iom Cal qis-jS 
C.W.N. 866= 140 Ind. Gas. 385. • 3 

——Acquisition by Government. 

In die province of Agra, kankar is the property 
of Govt, and when land is acquired under Land 
Acquisition Act, Uxe zamindar is not entitled to 
any compensation for kankar. (1931) A.L.J. 660= 
A.I.R. 1931 All. 394=53 A. 658=133 Ind. Gas. 611 

—Acquisition by Government. 

The gountia’s actual assessment to revenue is 
based on two factors and none other, namely the 
quantity of raiyati lands and the quanUty of bhogra 
lands. The gountia s payment varies inversely with 
the former and directly with the latter. 

Held, that the Government is entitled to a share 
of the compensation paid for bhogra land under 
S. 14 of the Land Acquisition Act, 

Held, also that once the land is acquired it rests 
in Government free from all encumbrances and 
entirely loses its bhogra character. Incidents of 
tenur^of goanba traced. ii P.L.T. 374=A.I R. 

Acquisition by Government— Compensation 

— Apportionment of — Gomumunal lands. 

Where, as in Southern Nigeria, lani are held 
by the.r usufructuary rights are not 

affected by Britnh occupation. The head-chief U no 
doubt autooriscd to convey a fecasimple but that is 
Qnly m ms capacity as a representative of all the 


— — Adimayavana allowance — Grant in perpetuity 
— Evidence. 

Held that the exhibits in the case coupled with 
the fact that the allowance has been enjoyed for 
more than three quarters of a century and has been 
received during all the time out of the land specified 
in the documents with the acquiescence of the successive 
stanis justified the conclusion that there was a 
valid grant of the allowance in perpetuity as a 
reward for services rendered, and that it was 
charged on the lands specified in the documents. 
30 M. 203. 

Adimayavana tenure — Ejectment suit. 

An Adimayavana tenure in Malabar is a permanent 
tenure and when lands are granted in that tenure for 
past services, they arc not resumable. Quaere.— 
Whether they can be resumed if granted for future 
services, on the non-pcrformanrc. of such services, 
involving the necessity for having the tenants dis- 
charged by others. 27 M. 202. 

3. Agraharam. 

— Agraharam— Jodi — Liability for. 

Agraharamdars are jointly and severally liable to 
the zamindar for Jocli due on the entire agraharam 
in the absence of any contract to which the aamindar 
is a party, apportioning the jodi on the various 
suti divisions of the agraharam made by the 
agraharmdars inter se. 33 M.L.W. 284=A,I.R. t93t 
Mad. 51=129 Ind. Gas. 828. 


4. Anubhavam tenure. 

— Anubhavam tenure — Alienation— Forfeiture- 
Question of custom. 

The question whether an anubhavam tenure has 
been forfeited by alienation, in view of conflict of 
decisions on the point, is possibly a question of cus- 
tom rather than of law. A.I.R. 1935 Mad. 682-— 
(»935) M.W.N. 866=42 M.L.W. 596=158 Ind. 
Gas. 238. 

Anubhavam tenure-RuIe negaUving such 

tenure wher€ amoimt is fiund'-^AppUcation o 

In applying the rule which negaUves thc c:dsi^n^ 
of an anubhavam tenure when the amount to be 
taken by the grantee is fixed, the correct procedure 
U to sec^ whether the substance of the ^ansaction is 
that the grantee is entitled only to a definite quantity 
or the grantor is entitled only t^ definite quantity, 
the grantee taking all the rest. The mere fact that 
from the terms of the documents, it is possible to 
work out arithmetically what the grantee Nvill get is 
not sufficient to negative the exist^ce of « 
anubhavam tenure. A.I.R. 1935 Mad. 682= 0935) 
M.W.N. 866=42 M.L.W. 596=158 Ind* Gas. 228. 

Anubhavam— Denial of tiUo-Forfelture. 

The tenant holding lands on 
does not forfeit them except by d^al of 
directly to the land-lord. 29 ind. Gas. 427 (Mad.) 
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LA^li> TENURES — 5. Assessment. 


5. Assessment. 

— ^Assessment— Sati lease — Regulation i of iftoft. 

Village Ghincholi was leased by Government in 
1831, and the defendants khots were the successors* 
in-tiUc of the lessee; plaintiff claimed to be the 
succesBor-in-title of a person who was in possession 
of the land in suit prior to the above-mentioned 
lease; plaintiff’s title was traced to 1867: a conside- 
rable portion of the land was utilised for building 
purposes up to 1915; only the fixed annual payment 
was charged but in 1915-16 enhanced assessment was 
levied; plaintiff claimed that lands W'ere suti and 
su^cct only to fixed annual payment and that the 
defmdants were entitled to nothing more than the 
fixed payment. 

Held, that the plaintiff was a sutidar of the lands 
in suit to which Regulation i of i8o8 applied; that 
the lands in suit were subject to a perpetual fixed 
grain rental commuted into money payment and 
continued to be invariable until there had been a 
decennial valuation changing the commutation rate 
by Government that the tenure did not come to an 
end by reason of the change in the use of the lands, 
and that the rates fixed by the survey assessment did 
not amount to the decennial valuation contemplated 
in S. 4l,Rcgn. 1 of 1808, and that the assessment in 
excess of the fixed annual payment levied invariably 
from the year 1867 could not be recovered by 
defendants. 118 Ind. Gas. 244=30 Bom. L.R. 992 = 
A.I.R. 1928 Bom, 457. 

— — As8«8Hment — Right of Government. 

The Government has right to levy assessment on 
all land wiihm lU jurisdiction unless it can be proved 
either by statute or by agreement, express or implied, 
that a particular portion of land is exempt from 
assessment. 115 Ind. Gas. 49=52 Mad. 25=29 
M.L.W, 185=1028 M.W.N. 58 i=A.I.R. 1928 Mad. 
1176=56 M.L.J. 24. 


6. Bhag. 

Bhag — Succesiiion. 

In Broach District, daughters and sisters of 3 
bhagdar are excluded from inheriting bhag lands. 
The onus of proof rests on the party which denies the 
existence of this custom in any village in the Broach 
Gollectorate. A.I.R. 1932 Bom. 434=34 Bom. L. R. 

385- 


7. Blrt tenure. 

— Birt tenure (Oudh). 

A decree granting birt rights under the provisiom 
of prcular No. 2 of 1861 is necessarily a grant ol 
under-proprietary i ights whether under-proprietart 
nghu are or are not specially mentioned, and if a 
aetii^ent Officer forming his own opinion as to whai 
the Cu-cular meant proceeded to give title at birtiai 
to persons under the provisions of that Girc.ilar thai 

i'*'**® under-pro. 

prictor. 115 Ind Gas. 29i = A.I.R, 1929 Oudh 358. 

““Wrt tonme (Oudb). 

2*, proprietors let ou 

Tliese grMts of land are called Birt Bankati ant 

incidcnu of each o 

which differ from those of others. 

In the present case, the defendant held tlie villas* 

otoained the villa^ declared that the land of^th, 


icum nt lor cultivation, and bringing raiyat, which 

^rned with It the duly of sinking w<lU. .-tr. It 
decided that “the birt-hoUlcrw.is to enjoy it for five 
or six years.” A comparatively small but giiidu.illy 
ascending rent was fixed for next 4 years. Afl. r 
that he was to pay the revenue to the Sarkar pr« - 
valent m the Taluka and take the daswant 
prevalent m the Taluka. m 1871 the Extra 
Assistant Commissioner declared tlie birt-holdcr as 
an under.propnetor and made a decree upholding in 
express terrns his “possession and occupation as an 

provisions of Circular 1 1 
of 1862 in respect of the village Kundarwa,” 

Held, the respondents birt-holders, as declared, 
in the village of Kundarwa held undci-proprictarv 
rights. _^63 Ind. Gas. 694 = 26 C.W.N. 249=43 All 
355— 4BI-A. 267 — 24 O.C. 123 = 1921 M.W.N. 359 = 
8 0 .L.J. 294=A.I.R. 1922 P.C.41 (P.C.). 


Birt tenure — Status of Birtidar. 

A Taiukdar cannot put up to sale the rights of 
intermediate holders called Birtdars in execu tion 
of a rent decree obtained against sub-settlement 
holders. The rights of birtdars are altogether 
different from those of sub-pettlement holders. No 
decree, thcretbrc» can be passed against the birtdars 
for arrears of rent duchy the sub-settlement holders. 
The amount payable by the under^proprietor to the 
superior land-lord though calculated on the basis of 
land revenue is not land revenue but rent. The mere 
entry in the revenue papers as occupancy holders 
does not convert their title of birtdar$ to that of 
occupancy tenants. 14 Ind. C^s. 117 (Oudh). 


— Birt tenure — Heritable and transferable 

rights. 

Persons holding under Birt tenures Oudh, i.e,, 
tenures '^known as the Brd Birt created by the 
Taiukdar or proprietor for money paid/’ have a 
heritable and transferable rights as against the 
Taiukdar iu the villages in respect of which the birt 
has been created. 17 M.L.J. 400 — 9 Bom. L.R. 
851 :rii C.W.N- 913 = 6 C.L.X 693=4 A. L.J. 737 = 
29 A. 708=2 M.L.T. 402=34 I.A. 142 (P.C.) 


8. Brahmottar. 

Brahmottar* 

In Chota Nagpur Province, especially in the 
Manbhum District^ the tenures known as talabi 
brahmottars among others take rank among the 
hereditary tenures at a fixed rent not liable to 
enhancementi these tenures escheating to the Crown 
and not to the zamindars. A.I.R. 1932 Pat. 157=11 
Pat. 569 = 138 Ind. Cas. 419. 


9. Cantonment tenure. 

See also Cantonments. 

Cantonment^Land in — Presumption in res- 
pect of* 

In the beginning of the 19th century one Lieutenant 
Young having built a house to quarter his regiment 
also appropriated a piece of land adjoining the same, 
situated within Cantonment limits and subject to 
Cantonment rules until 1874. When it was made 
over by the Military authorities to the Civil authorities 
sixty years had not elapsed since the acquisition of 
the land by the defendant; — 

Held that the suit >vas not barred by limitation. A 
party who builds a house in Cantonments muit be 
taken to have derived his title to occupy the laud 
from thC] Military authorities and their power to 
make a 'grut of it can only be co-exteosTve with their 
own tenure of the property and no assignment by them 


LAND TENURES — lo* Chakdari tefiure. 


can subiift Ik ;.oncl ihc ppiiod the land might remain 
subject to Cantotiinoiit regulations. 7 A.L.J. II 94 = 
8 Ind. Cas. 1096 ( 2 j =33 A. 229. 

to. Chakdari tenure. 

— —Chakdari tenure. 

A ‘-chakdar kasurkhawar” is an inferior proprietor 
of the laud held by him in a zatnindari and is not a 
mere occupancy tenant. The ‘Chakdari’ tenure occurs 
in the Mukaii and other adjoining districts of the South 
Punjabc. 34 P.R. 1868; Doie’s Settlement Manual, 
para*. iGj to 1 71 and Multan District Gazetteer, 
Kvf. II Lah. 287=12 L.L.J. 119=31 P.L.R. 592 = 
A.I.R. 1930 hail. 740. 

— — Chakdari tenure — Merger of. 

Wliere die defendant had certain chakdari land, but 
when he acquired superior proprietary rights in the 
mahal, ilic Revenue Court ordered the chakdari land 
to he chinked as khaUa land, on the ground that the 
under propiieiary right meigcd in the superior pro- 
prietary lights, 

Held, that this order by a Revenue Court cannot 
deprive the defendant of big under-proprietary rights 
and no tjucfttion of merger can arise unless and until 
tlie under-proprietor acquires full proprietary rights in 
the mahal. 98 Ind. Gas. 677 = 2 Luck. 274 = 3 O.W.N. 
900=8 L.R.A. Rev. 42 = A.I.R. 1927 Oudh 18. 


zi« Chakran lands. 


— Chakran lands (Bengal). 

The fact that some wages arc paid to the tenant in 
addition, would not change the chakran character of 
the holding. 103 Ind. Cas. 542 = 31 C.W.N. 552 = 
A.I.R. 1927 Cal. 561. 

"■* "Chakran lands^Publlc and private. 

There it no distinction between the rights acquired in 
respect of chakran lands which are of a private nature 
and those auquired in respect of chowkidari chakran 
lands which are of a public nature. 98 Ind. Cas. 862= 
44 G.L.J. 27I=A.I.R. 1927 Cal, 46. 

Chakran lands— Resumption by Government 
The rights created by the Paiks who held the chakran 
tenure come to an end on the resumption of the land 
by Government and consequently the evidence as to the 
rate ol rent pwd by the tenant to the choukidar, 
chakran tenure-holder, is of no help to the tenant for 
proving that he is a tenant at fixed rent and that tlie 

be enhanced. 91 Ind. Cas. 724= 
A.I.R. 1926 Cal. 661. ' ^ 


•Chakran lands— Authority to transfer 

The provision in a pattah by which the chowkida 
chakran lands were granted to the effect that in case c 
the transfrr of land, the incidental costs thereof sha 
be paid by the occupier without objection cannot b 
Itself be construed as giving an express authority 1 
make a transfer as contemplated by the provisions , 
the second paragraph of Cl. (i) of S. ii of the Regi 
tration Act, VIII of 1819. 87 Ind. Cas. 529=41 C.L. 
295 = A.I.R. 1925 Cal. 807. ^ 


Chakran lands — Enhancement of rent. 

The putnidar’s interest in resumed ebaukida 
chakran lands which were comprised in his pnti 
18 derived from the putni itself and from nothii 
else. The zamindar cannot therefore claim to va 
the putni by enhancing the rent in respect of Ian 
which were included in the original demise ev 
that the proBts of these lands were n 
taken into account in fixing the rent. 67 Ind. G 
^=36^ G.L.J. 145=26 C.W.N. 943=A.I.R. 19 


Chakran lands— Patni Mahal— Suit for posses- 

sion— Specific performance of contract. 

An action for possession of Chakran lands in Patni 
cannot be one for specific performance of a contract. 
If there is no scope for action for specific performance 
tlicre is no possible ground, for a Zamindar to 
the Patnidars out of possefsion or to ask to do them 
anything except to pay the Collectorate assessment. 
18 Ind. Cas. 239 (Cal.) 

12. Communal ownership. 

Communal ownership — Incidents of— I^ect 

of British occupation is not to destroy private 
rights — Public Lands Ordinance of 1903 of 
Soothem Nigeria. 

A mere change in sovereignty is not to be pressed 
as meant to disturb rights of private owners and the 
general terms of cession are prima facie to be cons- 
trued accordingly. The introduction of the system of 
Cro>vn grants, which was made subsequently, must be 
regarded as having been brought about mainly, i* 
not exclusively, for conveyancing piurposes, and not 
with a view to altering substantive titles 
existing. Qiicslioiis of difficulty may arise in indivi- 
dual instances as to the effect in law of the terms^ ot 
particular documents. Hut when the broad question 
is raised as to what is meant by Uie provisions m 
the Public Lands Ordinance of 1903, that where the 
lands to be taken are the properly of a naUve community 
the Head Chief may sell and convey it, the answer 
must be that he is to convey a full native title 01 
usufruct, and that adequate compensation for what 
is so conveyed must be awarded for distribution 
among the members of the community entit^d tor 
apportionment as the native council of the district, 
with the sanction of the Governor, may determine, i ne 
chief is only the agent through whom the transaction 
is to take place and he is to be dealt with as repre- 
senting, not only his own, but the other interes 
affected. 

The title of the land occupied by a native commu- 
nity is prima facie based, not on such ‘ndjviduai 
ownership as English Law has made famui^, bu 
a communal usufructuary occupation, . 

so complete as to reduce any radical right in 
Sovereign to one which only extends to ^ 

limited rights of administrative interference. _1 
is no evidence that this kind of 
the community was disturbed in law, 

Benign Kings conquered Lagos or w^n the C^i 
the British Crown took place in 1861. A.I.R. 9 
P.C. 212. 


13. Dholi teniure. 

See also, Custom (Punjab) 

DhoU and Bhonda— Definitions 


Dholi tenure is a rent-free land a^'^person 

benefit of a temple, mosque or shrine or -uncases 

for religious purposes Jmd Bhonda land 

has to carry out certam specified duties. .-rvices 

i. granted on similar tenure but for secular services. 

41 P.L.R. 672. 


-Dholi tenure—Nature of. 


the 


Dholi tenure is a form of tenure ferant 

unjab only for the benefit of the temple. . Qf 

I dholi, ^e proprietors continue I® and his 

le land and the dholidar in right ^*“^.^narily 

iccessors become tenants in ^ ,r,Ung 

ich a tenure would not confer the to 

• ^ ___- 1 at- which, if mtenaca w 
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be given lifts to be given expressly. A.I.R. 1937 Lali. 
805=40 P.L.R. iio=I.L.R. (1938) Lah. 447=175 Ind. 
Cas. 93. 

Dholl tenure. 

The dholi tenure is a peculiar kind of tenure to be 
found in the south-eastern districts of the Punjab. It 
is a rent-free grant of a small plot of land by Uie 
village community for the benefit of a temple, mosque 
or shrine, or to a person for a religious purpose. In 
the revenue records the proprietary body are recorded 
as the owners of the property and Uie grantee is recor- 
ded as a tenant in the column of cultivation. So long 
as the purpose for which the grant is made, is carried 
out, it cannot be resumed, but should the holder fail to 
carry out the duties of his office the proprietors can 
eject him and put in soraepnc else under a like tenure. 
Tenure of this kind cannot be alienated by sale or 
mortgage, and any alienation of that character, if made 
by the dholidar, would be absolutely void. There is, 
therefore, no reason why the defendant should not be 
able to impeach the alienation, more especially because 
the office of dbolidar is similar to that of a trustee, 
and it is open for one trustee to impeach the validity 
of an alienation made by his predecessor, 65 Ind. Cas. 
253=8 Lah. 313=25 P.L.R. i9a2=A.I.R. ,923 Lah. 

ia6. 


14. Digwari tenure. 

— — Digwari tenure. 

A digwari cannot cither transfer the lands comprised 
m the digwari grant to another so as to create an 
interest in them by permanent lease, nor can he himsell 
acquire any interest in the uncultivated land, such as 
jungle or waste land which is comprised within the 
Mouza. 59 Ind. Cas. 899 (Pat.). 


Dlgwtiri tenure — Incidents of — Digwari of 

Ghat Burrah — Position of — Suit for declaration of 
right~— Jurisdiction of Civil Court. 

There is a general usage on the death of the Digwar 
holding office to appoint his heir in his place as the 
successor to his office. The heir’s claim, and the tenure 
^office arc dependant on the approval of Government. 
The position of a Digwar of Ghat Burrah is that of 
M officer remunerated by the enjoyment of land. The 
Cml Court has no jurisdiction to reinstate a Digwar 
who has been dismissed by the Executive Government 
M unfit for the discharge ofhis duUes. But the position 
IS different when the Commissioner decides against a 
claunant not in the exercise of his discretion but upon an 
erroneous view of the reUtive title ofhis opponent. In 
such CMC the Civil Courts can give a declaratory decree 
under S. 42 of the Sp. Rel. Act, to enable plaintiff -to 
abroach the Govemmeut with his claims and seek 
tneir decision on the question of the appointment of a 
successor to the office of Digwar. 43*^ Gal. 743 
C.L.J. 419 — 20 C.W.N.446— 32 Ind. Cas. 437. 


22 


-Digwari teaure—lllrbaii— Nature. 

‘o a Ghatwa 

tenure. Though not governed by ordinary rules t 

=2?7i5!^^ 84 !^'"^°™^ G.W.N. lis 

-Digwari tenure— lacideists of— Diewen i 

^llce duUes were atta^^ u hereditary and iialienabi 

The digwar ji appointed by the Cov^ent and 


liable to he dismissed by the Government f.., mbron.luM 
?ppob?tT * if fit fortheotnee, i, 

rS^ern" f scttlnnenT l.v 

Governmen wiUi the digwar or of cvi.lenre ,|Im 
mineral rights had vested in the digwar before i|,c 

se-ftlement or of a grant of such rights by the 
Zemindar since the settlement. To a suit hy^ tl,e 
Zemindar for a declaration of his rights to the 
minerals as against the digwar the Government is 

M.L.T. 337J9 

A.L.J. 462-15 CL.J. 461 = 14 Bom. L.R. 445= ■>? 
M-L-J. 26=15 Ind. Cas. 219 (P.C.). 

5 C^.J.^58f] 753-12 C.W.N. 193 = 


* .. waa«fc in jncria — Police 

datiea-Government control — Rights of the 
Zemindar-Right in sub-soil-Mok„rari lease of 
mider.ground rights granted by Digwar— Suit by 
Zcimndar questioning— Government necessarv 

party. 7 


Of Tasra and Rabaraband in Jheria has 
been holding under a tenure which is ancient and 
hereditary, subject to the payment to the Zemindar of 
a fixed rent only and on condition of the performance of 
certaan police of public services for the due discharge of 
which the holder has been responsible to tlie Government 
which alone exerased the power of appointment to and 
dismissal from office. His position is analogous to that 
ofthe Ghatwals of Birdhum; the under.grouad rights 
including mjmng rights belong to the Digwar; the right 
to receive the fixed rent alone being reserved to the 
Zemindar. Where therefore the Zemindar instituted a 
suit against the Digwar with the object of establishing 
his exclusive right to the sub-soil and minerals, Govern- 
ment has an interest in maintaining intact the mouzahs 
set apart for remuneration of the Digwar, and it has 
all along assumed itself to possess the right to do so 
12 C.W.N. 193=5 C.L.J. 583=34 Cal. 753. 


15. Evidence. 

Evidence— Pa tta. 

The facts that the patta has all along stood in the 
name of the plaintiff and his prcdccessors-in-iiile and 
they it was that were paying kist due to Govt, cons- 
titute prima facie evidence of the title to the land 
being in the plaintiff, more especially in the absence of 
any claim of original title in the defendants. A.I.R. 
1943 Mad. 756=1943 M.W.N. 246 = 213 Ind. Cas. 804. 

Evideuce — Patta — Construction — Land 

demised stated to be three bighag measus'iog by 
guess— Lessee, if entitled to 26 and a half bighas 
on the strength of this patta. 

Where the patta gives the area of the land demised as 
measuring by guess three bighas, the lessee is not 
entitled on the strength of this patu to 26 and a half 
bighas of the land on the ground that such area is com- 
prised within the boundaries of his patta. 61 G. 886 = 
A.I.R. 1935 Cal. 28= 154 Ind. Cas. 71. 

—Evidence— Pattas — Home farm-land, when 
established. 

Where it was proved by evidence that the semindar 
was letting the suit land on lease from 1877 and the 
tenants were given sagupadi pattas which are not 
generally given to tenants who claim occupancy rights 
and although the zemindar had not been turning them 
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out of thf; land altogether, he was dealing with the 
tenants as he liked. 

Held, that the inf<'reTicc that the land had always 
becji home farm-land of the zemindar was warranted 
by the ftvidcTicc. A.I.R. 1935 Mad. 789=161 Ind. 
Gas- 757- 

16. Fazendari tenure. 

Fazendari tenure. 

The word Fazendari used in an agreement between 
a land-lord and tenant even though indicating the 
nature of the rent, does not necessarily decide the nature 
(){ the tenure which depends upon the agreement 
between the parlies. 16 Lorn. L.R. 720=27 Ind. Cas. 

523- 

Fazendari— Meaning of. 

The word Fazendari is used with reference to 
tenants holding under a private land-holder to indicate 
sometimes an indefeasible right to hold the properly 
on payment of a small quit or ground-rent and some- 
times any kind of tenure agreed upon, between the 
parties. 16 Bom. L.R. 723 (Notc) = 27 Ind. Cas 512. 

Fazendari tenure — Sub-letting — Nature of. 

Fazendari tenures arc perpetual, subject only to 
the payment of nominal renw to Government; and the 
holder thereunder might sub-let on any condition he 
pleases and the tenant docs not necessarily take a 
permanent tenure unless specifically stipulated. 39 
lk)m. 316=16 Bom. L.R. 252=23 Ind. Cas. 880. 

17. Free-bold tenure. 

“Free-bold tenure” — Meaning of — Incidents 

or attributes of “free-bold.** 

The term “ frcc-hold ** when used in a conveyance 
in India means an estate in land which is not liable 
to terminate after a fixed period of time and in 
which the owner has an estate as nearly as possible 
equivalent to absolute properly, The liability to pay 
land revenue cannot afTcct the question at to whether 
the land is or is not frcc-hold. A frcc-hold land does 
not mean land held free from payment of revenue, 
though it is true that certain lands are free from assess- 
ment. Heritability an<l transferability are two of the 
most important attributes of frcc-hold land. 52 Bom. 
L.R. G36!=:I.L.R. 1950 Bom. 568. 

x8, Ganti tenure. 

Ganti tenure — Tenure created by previous 

settlement holder. 

The temporary settlement holder of a mahal created 
a ganti interest in favour of certain persons. Subsequ- 
ently the mahal was sold for arrears of revenue and 
purchased by plaintiff, whereupon the Settlement 
Ofiicor settled the rent for the mahal on the basis of 
the rent payable by the ganddars, and plaintiff 
executed a kabuliyat stipulating to respect the recorded 
right of under tenure-holders and other persons; Held, 
that the plaintiff was bound to recognise the ganti 
tenure and could not question its existence. 24 C.W.N. 
53=831 C.L.J. 78= 54 Ind. Cas. 719. 

19. Gaonda riod lands. 

— — Gaontia rioti lands — Status of — Whether stron- 
ger than occupancy-tenant. 

Gaond rioti fields constitute an agricultural holding 
analogous to an occupancy tenancy and the position of 
an occupier of such fields is not stronger than that of 
an occupancy-tenant. A.I.R. 1943 Nag. 217=1943 
N.L.J. 283=I.L-R. (1943) Nag. 595’“2O0 Ind. Cas. 
159- 


Gaontia rioti lands — Zabti bhogra — Assessment 

of — If can be challenged in civil suit. 

Once the assessment is made and left unchallenged, 
it becomes binding upon the co-sharers’ gaondas. 
When no siep>s are taken to contest the assessment 
made at the time of the settlement, it cannot be challeng- 
ed in a civil suit and a partition among the co- 
sharer gaontias docs not put an end to the liability 
for zabti bhogra. A.I.R. 1939 Pat. 497 = 6 B. R. 
218=185 Ind. Cas. 602. 

20. Ghatwali tenure. 

See also Beng. Ghatwali Land Regulation. 

Synopsis. 

a. Accretion 

b. Alienability 

c. Ascertaining surplus rents and profits 

d. Bankura 

e. Defective appointment 

f. Dismissal of Ghatwal 

g. Distinction between Kharagpur and 

Birbhum tenure 

h. Execution 

i Fitness of Ghatwali 

j. Forfeiture 

k. Ghatwal’s interest 

l. Handwa Ghatwals 

m. Heritability 

n. Incidents of 

o. Kakwara Ghatwali tenure 

p. Manbaum 

q. Occupancy rights 

r. Shikami ghatwali 

8. Status of particular Ghatwal 

t. Tabedari 

u. Tenures governed by Ben. Ghatwali Land 

Regulation 
V. Transfer of. 

ao (a) Accredoa. 

——Ghatwali tenure — ^Accretion, 

The produce of an impartible estate does not neces- 
sarily belong to and form an accretion to the original 
property, and there is no distinction between realized 
rent and unrealized rent. In the absence of any 
intention on the part of the late ghatwal to treat the 
produce of the estate as an accretion to the ghatwali 
estate, the unrealized rents are liable in execution to 
attachment and sale. 97 Ind. Cas. 343=7 P.L.T. 626= 
A.I.R. 1926 Pat. 518. 

30 (b) Alienability. 

Ghatwali tenure — Alienability. 

Ghatwali tenures may be alienable by custom. But 
if the Government releases or abolishes the services in 
some effective and lawful manner the incident of 
inalienability will pass away. In Kharagdhi, Ghatwali 
tenures are alienable by custom. 80 Ind. Cas, 544=3 
PaU 915=6 P.L.T. I91=A.I.R. 1925 Pat. 210. 

' Ghatwali tenure — Alienability — Ghatwali 
tenures are inalienable and indivisible — 
Actual appointment of next heir is not necessary— 
Nature and termination of the tenure — Law 
regarding ghatwali tenures in general considered — 
Hundwa estates are ghatwali in nature. 

A Ghatwali tenure is inalienable and indivisible and 
cannot be gold in execution of a decree against me 
person of the incumbent of the office of ghatwal for 
the time beii^. Neither by the terms of the grant o®*" 
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by the general law applying to such ghat\N’ali tenvires 
is an actual appointment of the next heir to be 
ghatwali in the rooms of his predecessor requisite, nor 
is actual performance of the stipulated ghatwali scr\’iccs 
from time to time necessary. Readiness and xsillingness to 
perform tliem when required may be inferred where there 
is no proof of refusal to perform and where performance 
within a reasonable time, if required, is not showm to 
have bcconxe impossible. Law relating to ghatwali 
tenures in general considered. 

Hundwa tenure is a Government tenure. It is a 
perpetual and hereditary tenure, being a service tenure 
and ghatwali in nature. 

To terminate tlie ghatwali character of the lands, 
it seems that it is necessary to find something done 
or omitted to be done on the part of the Govern- 
ment, as the grantors, which would have the legal 
effect of a surrender, and re-grant of the lands on 
new terms, or at any rate, of a release of the right to 
appoint the ghatwal and call for the performance of 
the services. 

Where a tenure is created, as distinct from a personal 
employment the tenure-holder has such an interest in 
the rendering of the sei vices as entitles him to such 
benefit of the tenure as accrues from his readiness and 
willingness to perform his obligation. The service is 
not a mere burden on the land. It constitutes a personal 
right which cannot be terminated on the ground merely 
of waiver by grantor or desuetude. 79 Ind. Cas. 825=28 
C.W.N. 351=3 Pat. 183=5 P.L T. 171 = 51 I.A. 37=34 
M.L.T. 27=A.I.R, 1924 P.C. 5 (P.C.). 


20 («) Defective appointment. 

ihatwali tenure — Defertl%'e appointment. 

“ Ghatwali Jagl.ir, not l.aving 
obtained the appomlmcnt which is rrq,.ir. d to make 

possession is witlu.nl 
title at all, and until by prescription or otiierwisc lir 
acquires a right which he is capable of alienating ilur 
^ .aPPO'ntmeiu is really the proof of 

the defect of his title, not of the completeness of it. 70 
Ind. Cas. 825 = 28 C.W.N. 351 = 3 pat. 183 = 5 PLT 
(P*G)’ M L.T. 27 = A. I. R. 1924 P.C. 5 


20 (£) Dismissal of ghatwal. 

Ghatwali tenure — Dismissal of ghatwal— 

Power to dismiss — For-feiture of tenure — Finalitv 
of order. ' 

A Magistrate has jurisdiction to dismiss a ghatwal 
and m construing grants of this description, it should 
be presumed m the absence of evidence to the contrary 
that the officers of Govt, were acting within their 
authority. 

Wliere a ghatwal has been rightly dismissed for 
misconduct, such dismissal involves as a necessary 
consequence the forfeiture of his tenure and the order 
must be treated as final and cannot be questioned 
in the Civil Court. 54 C.L.J. 325—A.I.R. 1932 Cal. 
77 = 135 Ind. Cas. 275. 


20 (e) Ascertaining snrplns rents and profits. 

Ghatwali tenure — Ascertaining surplus rents 
and profits — ^Responsibility of preparing budget 
and determining surplus, wheAer lies with 
revenue authorities or Civil Court. 

While determining the procedure in ascertaining and 
realisng the surplus rents and profits of a ghatwali, 
the distinction should be clearly borne in mind between 
the methods of administering an estate of which the 
profits were imder attachment in execution of a decree 
of a Sub-Divisional Officer or inferior Court and the 
procedure in similar proceedings when the executing 
Court is a Subordinate Judge. The procedure followed in 
referring the budget to the Commissioner for settlement 
and final sanction is an appropriate procedure in the 
former class of cases. In the latter class of cases, it is for 
the Receiver to make an estimate of collections and 
expenditure which he is to submit for the approval of 
the Court Md it is the duty of the Court to pass final 
orders settling the budget. In collecting and disbursing 
the income, the Receiver must be acting under the 
directions of the Court and not of the executive authori- 
Ues. 

Where, therefore, a Subordinate Judge rejects an 
objection of a decree-holder to certain items in a budget 
of receipts and expenditure for a ghatwali estatc,witbout 
giving a finding on merits, on the ground that the 
respon^bility of the preparation of the budget and the 
determination of the surplus available for attachment lay 
with the revenue authorities and not the Givi] Court, 
^ch an order is erroneous. 5 B.R. 344=A.I.R. 1039 

Pat. 242=180 Ind. Cas. 8. 

M (d) Baiikorm« 

— — GhalvmU tenare — Baoknra — Saccession— > 
Roles as to, 

s ordinary Hindu and Muhammadan rules of 

inhentuce wc not applicable to the Ghatwsdl 
traurc in Banl^Ey but it it held upon the condition of 
ue approval of the heir, by Government, g G. 187 P. G. 
Ktl. o»s 84 Iwls Oits 527 {Cml.). 


ao (g) Diatinction between Kharagpur and 

Birbhum tenure* 

Ghatwali tenure — Distinction between Kha* 
ragpor and Birbhum tenure. 

The ghatwali tenure in Taluka Dumri is in no way 
comparable to the Birbhum ghatwali tenures, and Reg. 
XXIX of 1814 does not apply to it, but in iu 
origin it is rather of the nature of the Kharagpur 
ghatwalis. One of the main distinctions between these 
two classes is that the former are inalienable except 
with the consent of Government by whom the settle^ 
ments were made and to whom the revenue is paid 
direct, whereas the latter are alienable subject to the 
consent of the land^lord to whom the rent or revenue 
is paid. The incidents that are proved to attach to 
the tenure are: — (i) that it is impartible and perma- 
nent, (2) that it descends by lineal primogeniture, 
and (3) that it is alienable at least with the consent 
of the Zemindar. 74 Ind. Cas. 668 = 4 P*L.T. 473 = 
1923 P.H.G.G* 161=2 Pat. 685=A.I.R. 1923 Pat. 453. 

20 (b) Execution. 

Ghatwali tenure — Execution — Appointment of 

Receiver. 

The rents and profits other than surplus being ear- 
marked for the payment of chowkidars, sardars and 
Government dues, an order may be made that the 
surplus be placed at the disposal of the creditors, 
for there can be no question that the creditors arc 
entitled to that surplus in execution of their decrees, 
and titat for this purpose a Receiver may be appoin- 
ted* 76 Ind. Cas. 8=1923 P. H. C. G. 372 = 5 P.L.T. 
34=3 Pat. 339=A.I.R. 1924 Pat. 269. 

■ Ghatwnli tenaro— Execution^’Sale# 

The only restriction atUching to the saleability in 
execution of a Ghatwali or Police tenure is the right 
of Government to prevent the sale on the ground 
that the Jahirdar or Ghatwal is liable to Government 
to render Police and public duties, 64 Ind. Cas« 5^^ * 

8 P.L.T. 74^* 
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Ghatwali tenure — Ex^ution of decree — 

Surphis profits realised by Ghauval if can be a liar bed. 

A Ghatwali tenure by iuelf cannot be attached io 
rxccuti<jn though the surplus rents and profits 
realised by the Ghatwal may be attache<l a< his per* 
sonal property. 4 W.R. 5, 10 C.W.R. 260 Rcl. 

A receiver may be appointed in execution of a decree 
against the Ghaiwal fo that he might receive the 
rents and profits and apply it to the decree. 39 Cal. 
ioto»iG C.W.N. 802=14 In<l. Gas. 227. 

20 (i) Fitness of Ghatwali. 

Ghatwali tenure — Fitness of ghatwali ~ Ghat* 

wal property dismissed, cannot be rc^instatrd by 
Court. 

Per Mannhar LalK J. — The decision of fitness for 
the post of a ghatwal must ordinarily rest with the 
executive authorities subject to this important reser- 
vation that if the executive has simply made a pre- 
tence of dealing with the question of (he fitness of 
the ghatvval who claims to lx recognized «a$ tlie next 
ghatwa) and declares him unfit in an arbitrary man- 
ner or in a manner which the law would not recog- 
nize, then the Civil Courts arc free to interfere. 

Per Gbattcrji, J, — The Courts cannot do anything 
beyond giving a mere declaration. They cannot 
force the executive authorities to remove the one and 
appoint the other instead. A mere declaration, there* 
fore, would be infructuous. Such declaration the 
Court should not grant. 

The Court cannot rc* instate a person in the land 
who has been properly diimissed from the office. 
4 B.R. 633=A.I.R. 1938 Pat. 245=19 P.LT* 5 ^ 9 = *7 
Pat. 398=175 Ind. Cas. 854. 

/ 

20 (j) Forfeieure. 

Ghatwali teauro — Forfeicare. 

A hereditary ghatwali tenure, when can be for* 
felted by (he Govt., explained. A.I.R. 1938 Pat. 
24r,= j7 J»at. 398=4 B.R. 633=19 P.L.T. 519=175 
IdcI. Cas. 854. 

Ghatwali teaarc — Forfeitare. 

Government has the powor of appointing ghatwaU 
and removing them. Upon removal for neglect of 
duty or mis-conduct the lands are forfeited to the 
Government. Birbhum Ghatwali tenure, though 
hereditary are liable to be forfeited on the dismissal 
of the holder thereof. 84 Ind. Cas. 405=3 Pat. 673 = 
A.I.R. 1924 Pat. 616. 

Ghatwali tenure — Forfeiture Ghatwal 

dismissed — No male heir — Forfeiture. 

Where a Ghatwal it dismissed and has no male 
member of the family to succeed, the tenure is for- 
feited; and if a stranger should permanently be 
appointed to hit place, no stibsequently bom son of 
the dismissed Ghat^val can claim it on the ground 
that the tenure is hereditary. 

Government cannot disapprove of the heir of a 
Ghatwal or withhold sanction on any ground it 
likes and apart from the question of his htness. 
I W.R. 321 and 5 CaJ. 740 Dut. 18 C-W.N. 1036= 
S3 Ind. Cas. 849. 

30 (k) Ghatwal’* interest. 

Ghatwali tenure — Ghatwal’s Interest — Nature 

of. 

A ghatwal’s Interest may not neccfiarily be that of 
a subordinate tmure>hoIdcr. The fact that a land is 
within the ambit of one’s zemindari does not 
necessarily show that the holder of the land is 
subordinate to the zemindari. His rights may be 
co-ordinate with him. A.I.R. 1935 P*U 35—13 Pat. 
517=1 B.R. 570=156 Ind. Gas. 136, 


30 ( 1 ) Hasdwa Ghatsvals. 

Ghatwali tenure — Handwa gbatsvalg Status of 

before Permanent Settlement — Ghatwali coming into 
hands of successor — Surplus property accruing during 
life-time of predecessor — Whether can be followed for 
realizing rent for which he was liable — Such assets in 
hands of successor, if can be attached in execution of 
decree. 

The status held by the Handwa ghatwals before 
the Permanent Settlement was that of talukdars who 
were declared to be the proprietors of the soil by Regu- 
lation VIII of 1793, but by reason of the fact that 
they did not take steps to have their taluqs separated 
from the Kharagpur zemindari either under the provi- 
sions of the aforesaid Regulation or the Regulation of 
i8ot, their status was converted into one of dependent 
taluqdars. Their failure to apply for separation 
merely deprived tlicm of the right to separation, other 
rights remaining unaffected and that they were declar- 
ed to be the proprietors of the soil by S. 5, Permanent 
Settlement Regulation. 

The position of the proprietor of the Kharagpur 
estate is that of a superior land-lord or one who ii 
entitled to realise a certain rent from the Handwa 
ghatwals, but the holders of the Handwa properties 
have all the rights which usually go with the proprietor- 
ship of the soil. 

Any surplus proceeds of the property which accrued 
due during the life-time of the predecessor and have 
now come into the successor’s hands can be followed 
for the purpose of realising the rent for which he was 
liable in his life-time and the decree can be realised 
from the successor so far as she is in possession of those 
amounts. In every case, therefore, of this kind, it is a 
question of fact whether the succeeding ghatwal has 
come into possession of an asset of the deceased; and, 
if so, whether those assets are sufficient to pay off the 
rent that was due during the life-time of his predeces- 
sor. I B.R. 77=A.I.R. 1935 Pat. 306=14 Pat. 70= 
>57 Ind. Cas. 433. 

Ghatwali tentiro — Handwa — Istimnri 

Mokkurari tenure — Permanent settlement — Alienation 
by holder — Heirs of holder — Rights of. 

The Handwa and Chandwa estates were crown 
Ghatwalis holding the lands as military tenure directly 
under the British crown. The sanad issued to the 
holder by tlie British Government made the tenure ojie 
held directly under the Government, and rcsumable at 
the death of the life t«ianl. The sanction of the 
Government is necessary to validate the succession 
on the death of each bolder. The permanent settle- 
ment of 1796 might destroy a military tenure by a new 
contract with the holder of the tenure but it does not 
affect the position of the (enure holder with whom 
the new settlement Was not made. 

The mere fact that the Ghatwali service had not 
been demanded or rendered does not show that the 
services could not be demanded by the Government. 
Where a Ghatwal had been for generations without 
rendering military services and the defacto holder of 
the Ghatwal mortgaged it, it is not open to his heirs to 
impugn the mortgage on the ground that it is inalie- 
nable. (1918) P.H.C.C. 305=47 Ind. Cas. 179. 

ao (m) Heritability. 

-^^ShatwssU tenure*— HerltabQity. 

Zemindar ghatwali tenures are hcriuble and descend 
from generation to generation. But the rule of inaliena- 
bility may be qualified by local custom. (Nature and 
incidents of such tenure explained). A.I.R. 1935 

306=1 8-R- 77 =H 7 o = «57 Ind. Gas. 433* 
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Ghatwmli tenure — Heritablity — Permanancy — 
Resomption — Dismissal. 

A ghatwulL tenure which has dcfcendcd from fatlicr 
to ton is a hereditary one even in d\e absence of 
worth of inlicritance. Held, also, tltat the tenure in 
the case was hereditary. 6 W.R. 199. On appeal 14 
M.I.A. 247, Ref. to. and foil. Where hands are held 
subject to the payment of quit-rent and the perform.ince 
of ghatwali services, and they were included in die 
permanent settlement in the mal lands of the zemindari 
and assessed only to the extent of the quit-rent paid to 
the zemindar, die inference to be drawn is that die 
tenure was a permanent one. The zemindar cannot 
at his option, dispense with the services and take the 
lands back. 13 M.I.A. 438 ref. to. The dismissal of a 
deputy appointed by Government itself cannot amount 
to the dismissal of die principal, and the dismissal of 
the son when acting as deputy for his father cannot 
disqualify his claim to inherit the tenure on his father’s 
death as the son of his father. 9 C.W.N. 663. 

ao (n) Incidents of. 

Ghatwali tenure — Incidents of — Incumbent 

unfit for offico— Forfeiture— Legality — Duty of 
Government. 

Per Manohar Lall, J. — A hereditary ghatwali tenure 
cannot be taken away from a family, because the 
incumbent at any time misconducts himself or proves 
unfit to discharge his dudes, so long as there is some 
other member of the family fit for the post, and in the 
case of a minor so long as some suitable arrangement 
faT> be made for the performance of the necessary 
duties until the minor, comes of age. As soon as the 
ghatwal is dismissed for mbconduct the result is not 
that the whole tenure b forfeited and, therefore, Govt, 
have a right to appoint any one whom they like. The 
case of the ghatwal cannot be treated as the case of a 
mere jagirdar who hat “ajagir assigned for support 
and remuneration.” 

In a case where there is an express repudiation by 
the entire family to accept relation of gnatwali or 
where the ruling power may think that the incumbent 
who is being removed has left no heir who is capable 
■ of rendering even the vicarious services involved as a 
part of the obligations of the holder of the tenure, the 
ruling power in such a case would be justified in hold- 
ing that these circumstances arc themselves a ground 
for forfeiture in the persons of the entire family. 

Per Ghatterji, J.-— Under S. 5, of the Bengal Regula- 
tion of 1814, notwithstanding the hereditary character 
of the ghatwali tenure, die Govt., in case of breach of 
the condition to payment, is at liberty to forfeit the 
tenure and to take it away from the family of the 
defaulting ghatwal. When, his tenure is forfeited, the 
Govt, has a right to make a new grant to any person 
whom it may consider fit. Ordinarily, the Govt, should 
comider and respect the hereditary claim of the next 
heir of the dismissed ghatwal but he cannot force 
such claim upon the Govt. A.I.R. 1938 Pat. 245 = 4 

B.R. 633=19 P.LT. 519=17 Pat. 398=175 Ind. Cas. 
854. 

Ghatwali taniire — Incident of — Non-pavment 

of reat^Eilect. 

A Govt, ghatwali tenure u not liable to be sold in 
execution of a decree for rent, though deliberate and 
persistent default on the part of the ghatwal to pay 
rent may comtitute misconduct in reladon to his 
office, for which he is liable to dismissal by Govt. 10 

*943 P-G. i 85 =(I 943 ) a M.LJ. 463= 
56 M.L.W. 741 = 19^ 0,W.N. ii-=48 C.W.N. 275 “ 

^*944) Kar. (P.G.) 15 Sup.“209 Ind. Cas. 553 

(P.C.). 


-^Ghatwali tenure- Inclilont* of Goyrmnimi 

ghatw.ih— Kstale of MaivUva h. Ul u. I,r ( invi 
ghatwali— Taluq im lnfl. d in /fmiii,!:,ri ..| r 

whether by itself shows that Government i-h.uwili li i.i 
ce.iscd to be so. 


Tlie incidents of a Govt, ghatvvali 
ereditary, indivisible aiul inalienable 


are 

ml 


tli.at ii ;■ 

toinnhciiability may be relaxed by ibc G.n t. in .. n .i,, 
cases and the tenure ni.ay lie allenal-d bv the ‘lei,! 

permission of the CovcrniTient. A Govt. gh.Uii al ’ 
he enjoys eert.am spcci.al privileges, also s^uf. rs Irorn 
this disability th.at he can, at anv time, he dlMniiv. ,1 
by the Govt, for misconduet. If tlie ghalw.al holds the 
ghat\s-ali tenure luhjert to the payment of a f,xeil .md 
established annual sum and to the pi rforninnce of 
certain duties for the maiiitanre of the public p« ;uc 
he will be liable to be dismissed by tlie Govt. On failure 
to discharge either of these obligations : 

Held, that the Handwa estate was, in its origin 
and h.as continued to !>c a Govt, gliatwali estate pmsessl 
ing all the incidents of a Govt, ghatwali. It Is ime 
that the ghatwali services have now lost their importance 
and the Govt, have practically ceased to be intensud 
in them but there was, however, no proof in tlie record 
of this case that the Govt, have ever done anything to 
terminate the ghatwali cliaracer of the land. 

Unless the inclusion of (he tenure and assessment of 
the zemindari lands can be shown to have amounted 
to a release by the Govt, of tlie ghatwali service or to a 
grant to a third party of the right to receive them and 
of the right to appoint a ghatwal, die tenure must 
remain as it originally was. a Govt, tenure. It cannot 
be said that the Govt. ghatwal whose taliiq 
is included in the zemindari of another person cannot 
continue to be a Govt, ghatwal. A.I.R. 1935 Pat. 306 
14 Pat. 70= I B.R. 77= 157 Ind. Cas. 433. 


— — Ghatwali tenure — Incidents of. 

Prima facie, the tncidi-nls of a ghatwali tenure or 
holding would relate to such matliTs as, (or example 
its permanancy, fixity of rent, hcritability, and liability 
to attachment and sale in execution of decrees, and the 
acquisition of a right of occupancy, not by the ghatwal 
but by a raiyat under him in ehatwal land may also be 
an incident contemplated by that section or by the 
analogous provi.don contained in 181 of the Ben. Ten. 
Act. 13 P.L.r. 78i=A.I.R. 1933 Pat. 52=142 Ind. 
Cat. 673 (2). 


Ghatwali tenure — Incidents of. 

Ghatwalsare tlie proprietors of the land and there is 
nothing in the Bengal (Birbhum) Ghatwali Land 
Regulation (XXIX of 1814) to take away their t ights, 
the exercise of which came to be restricted, hai ing 
r«fgard to the local requirements and customs of the 
Santal village. A.I.R. 1930 Pat. 533. 


Ghatwali tenure — Incidentn of. 

The mouzahs held by ghatwals Or digwais maybe 
within the zemindari of the Raja in tlie geographical 
limits of whose zemindari they are situate or the ghat- 
wals or digwars may hold directly of the sovereign 
power as co-ordinate with rather than subordinate to 
the Raja. But it it always a question of fact whether 
they are or are not sub-ordinate; and the burden is up- 
on the zemindar to prove that they arc part of his 
zemindari. 13 M.I.A. 438 (P.C.), Rel. on. 94 Ind. 
Cas. 974=53 Cal. 533=53 LA. 100=30 C.W.N. 745 = 
24 A.L.J. 76 i=A.I.R. 1926P.C. 41 (P.C.). 

—Ghatwali tenure — Incidents of. 

Ghatwali tenure is hereditary. 94 Ind. Cas. 974=53 
Cal. 533=53 l A. 100=30 C.W.N. 745=24 A.L.J. 761 
=A.I.R. 1926 P.C. 41 (P.C.). 
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Gb;itw^U c^^nurc— iQcxdcois of— 'Succession. 

Ghatwali lenurc is ordinarily hereditary* the estate 
(h*>crTKhnir to such male mefobrr of the family as the 
Zemindar approved as competent* and it is the richt of 
jhc family, so loner as tli''y have male members compe- 
tent to perform the duties, to have one or more of Uiem 
appointed Gluluah. The m^inlxT appointed how'CV’cr, 
does not kohl on behalf of the family* and the other 
inrmhers of the family have no rights in the land while 
it is in his h^nds as Ghatw'ali. 

Where the Zvminder on being released from the per- 
formance of Gliatwali duties pave the pattah to four 
Ghatwals mcmlxTS of a family, granting the lands 
(which were till then subje ct to the Ghatwali tenure) 
in perpetuity on an annual fixed juma, held, that the 
mcmlxTs of the family other than the four grantees took 
no beneficiary interest in the lands granted. 46 Cal. 
^62 = 24 M.L-T. 407^28 C.LJ 508 = p L.W. 60^21 
Bom. L.R. 5^9^45 LA. 251=48 Ind. Cas. 5^7 

20 (o) Kakwara Ghatwali tenure. 

—Ghatwali Tenure — Kakwara Ghatwali teou^c, 
if Govt, or 7.emindari ghatwali— Sale in execution 
of decree obtained by zemindar for arrears of 
rent and cess — Failure of ghatwals in previous 
litigation to sot up defence that tenure was Govt, 
tenure — Whether rcs jtuJicata — Inference from. 

On granting a sanad in 1717 to the then ghatwals 
of Kakwara, by Captain James Browne, their tenure 
became a Govt, ghatwali tenure. 

Per Chatterji and Shearer, JJ.^Maoohar Lall, J. 
(Contra.) — At present the Kakwara ghatwali tenure 
is not a Govt, ghatwali. Under the zemindar of 
Kharagpur in Bihar, it is a zemindari ghatwali. In 
execution of a decree for arrears of rent and cess 
obtained by the zemindar, the tenure is liable to 
be sold. 

Per Maoohar Lall, J. — The failure of the defendants 
in the earlier litigations which were the Subject of 
appeals to the High Court and to their Lordships of the 
Judicial Committee, to set up a defence that Kakwara 
was a Govt, ghatwali when the distinction between the 
status of a Govt, ghatwal and that of a zemindari 
ghatwal was not fully comprehended, does not preclude 
them in subsequent litigation from now contending that 
Kakwara is such a ghatwali. No inference can be 
drawn from the failure of the ghatwals in the previous 
litigation to assert rights of the existence of which they 
maynol have been aware. A.I.R. *945 Pat. 339 = 24 
Pat. 33= t2 B.R. 177=222 Ind, Gas. 65- 

20 (p) Manbauin. 

— ■ Ghatwali — Manbaum — Nature of tenure. 

Id the District of Manbaum, the Ghatwal tenure is 
not heritable. The GhatwaPd appointment depends 
upon the will and pleasure of the C^vemment. 2 Pat, 
L.W. 143=2 Pat. L.J. 506=41 Ind Gas. 114- 

20 (q) Occupancy rights* 

— — Ghatwali tenure— Occupancy rights. 

Occupancy rights cannot be acquired in ghatwali 
lands. 33 Cal. 630 and 1 C.L.J. 138* Foil. 90 Ind. 
Cas. 489=A.I.R. 1926 Pat. 64. 

■-Ghatwali tenure — Occupancy rights. 

The incidents of a ghatwali tenure widely differ in 
the different parts of country in the case of all 
service tenures, they generally differ and before coming 
to a conclusion as to whether occupancy rights have 
accrued in respect of ghatwali lands by reason of a 
custom or usage to that effect, such emtom or usage 
must be pleaded and evidence 1^ as incidenU of a 


ghatwali tenure are inronsistent with a nght of 
occupancy rights in land subject to such ghatwali tenure. 
On principle, the lands given to the ghatwali should be 
rclunic<l to the land-lord free from any incumbrance or 
rights in favour of any other perron. 84 Ind. Cas. 383 
= 6 P. L. T. 534=1924 P. H. C. C. 304= A. L R« 1925 
Pal. 306. 

Ghatwali tenure— Occupancy rights— No occu* 

paucy rights in ghatwali lands. See: 33 C. 3^®“ 
i4i C.W.N. 297 = 3 C.L.J. ii 2 . 

20 (r) Shikami ghatwali. 

Ghatwali tenure — Shikami ghatwali, incidents 

of — Lease, if enures beyond his life— Burden of 
service. 

A shikami ghatwali cannot take upon itself a higher 
riglii than that of the ghatwali itself. 

By their nature, ghatwalis arc inalienable and the 
shikami ghatwalis are likewise inalienable. 

A lease granted by a shikami ghatwal of Morrow 
cannot enure beyond his lifetime* and consequently his 
heir can resume it. 

Per Muhammad Noor, J.— The burden of service 
is upon Uic entire tenure. Shikami means belly and 
shikami tenure is a tenure which has been carved out 
from the head tenure by sub-infeudation. This ^rving 
out does not relieve the shikami tenure of the liability of 
the service which attaches to the tenure as a whole. 
Therefore, if inalienability is attached as a necessary 
incident to a ghatwali tenure, it is attached to the 
shikami tenure as well. 13 P*L.T. 224=A.I.R. 1933 
Pat. 117=139 Ind. Cas. 858* 

—Ghatwali tenure — Shikami Ghatwali. 

Shikami Ghatwali tenure under the Ghatwal of Robini 
is not saleable. It makes no difference that the sub- 
infeudation was also khorposh. A.I.R. 1928 P* C. 177; 

8 Cal. 388, Foil. 116 Ind. Cas. 41 = 8 Pat. 116=10 
P.L,T. 143= A.I.R. 1929 Pal. 198. 

ao (0) StatuB of particular ghatwal. 

Ghatwali tenure— Status of particular ghatwal 

The status of a particular ghatwal is to be detcrmlricd 
upon a construction of the particular grant from which 
they derived their title and cannot be decided merely 
upon the analogy of other ghatwali estate. A.I.R. 1935 
Pat. 306=14 Pat. 70=1 B.R. 77=157 Ind. Cas. 433. 

20 (t) Tabedari. 

Ghatwali tenure — Tabedari — If ghatwali — 

Incidents. 

The tabedari tenures are a form of inferior ghatwali 
tenures. The holder has an absolute power of 
alienation and that absolute power of alienation forms 
an integral portion of the ghatwaPs right and interest 
in the ghaUvali, Ghatwali tenure is ordinarily 
hereditary, the estate descending to such male member 
of the family as the zemindar approves as competent to 
perform the duties, and the member appointed does 
not hold on behalf of the family* and the other members 
have no rights in the land while it is in his hands as 
ghatwal. The nature of the tenure is not altered by 
the fact that the services are no longer performed by 
the holder. 19 P.L.T. 246=4 B.R. 388=A.I.R. 1938 
Pat. 375 = 174 Gas. 168. 

ao (n) TenoTM governed by Bengal Ghatw^B 

Land Regulation* 

——Ghatwali tenure— Tenures governed by Bengal 
Ghatwali Land Regulation (X 5 UX of 1814)* 

A person may be a mourasfai mokarraridar and also 
a ghaty^al. The distinction between a ghatwali w^tbip 
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the Regulation anil ghatwali which is outside the 
Regulation is that in tlic former ease tlicrc u no tenure 
bcUvccn tliC zamindar and tlie gh.atwal who holds 
direct from the Government, while in the latter tlic 
tenure exists. In the former case, while the land^s of 
the gbatwali arc still deemed to be wilbin the zamindan, 
the zamindar no longer pays tlie Government revenue 
for them and has, therefore, no claim to the under 
ground rights: his only right connected with these 
lands is to receive tlie difference between the rent paid 
by the ghatwal and the amount of the Government 
revenue which was assessed on this part of the 
zaraindari. If the Government does not claim the 
mineral rights there is no one to whom tliey can belong 
but the ghatwal. But in the latter ease the zammdsu 
still pays the Government revenue on these lands and if 
the ghatwal claims the minerals he must show some 
transaction which grants him the minerals eitlicr 
expressly or by necessary implication. 90 Ind. Gas. 5 1 3 
=4 Pat. 7g9s=A.I.R. 1926 Pat. 103. 

20 (v) Transfer of. 

—Ghatwali— Transfer of— Transferable right 
granted after auction sale of. 

As the Ghatwal judgment-debtor had no trans- 
ferable right on the date when the execution sale 
took place, the plaintiff purchaser in execution had 
taken nothing by the purchase. The subsequent 
enfranchisement from service does not give a title 
to plaintiff. 28 C.L.J. 283=48 Ind. Cas. 335. 

21. Gordon settlement. 


headman’ as defined in Ihr ('luda Naypnt Trn. Act 
and especially the aboriginal village luadinan 
suffers severely from the eunfii'i'iin laiisn! by 
inadvertent (and soinetinns the intcrestrd) extru- 
sion of a name such as pradhan to non-aboi iguial 
or even mere non-apricultural holders of a Kasr 
with no permanent right to remwal, and again by 
the similar extension in popular pailance of ibr 
name ‘thikadar’ with its basic implientiim of 
temporary tenancy to persons who bavcapi rtna- 
nent right in their tenancy subuct only to p« riodi- 
cal reassessment which generally involves enliance- 
ment of rent. In accordance with custom, that is 
to say, the system, the village is entitled to have a 
pradhan, the preferential right in a vacancy 
appertaining to the members of the village family. 

As to the headmanship itself, it is generally difli- 
cult or impossible to describe it inordinary legal 
terms. Indeed* attempts in that regard to Chota 
Nagpur institutions have been attended with so 
much peril that the Legislature, in desperation 
described the Mundari khunt-kattidari tenancy as 
“neither a tenure nor a holding.*’ But whether the 
headmanship is an office with a tenancy annexed or 
is a tenancy with an office conjoined or whatever it 
is, it is always exceedingly inexpedient to attempt to 
interpret it in terms of ideas alitn to the environ- 
ment, the only safe course being to get the facts 
clear and in close detail for an estate first and then 
for the particular village- A.7.R. 1937 Pat. 202 = 2 
B.R. 457=17 P.L.T. 445=15 Pat. 488=162 Ind. 
Cas. 582. 


Gordon settlement— Property held under— 

Nature of — ^Liability thereunder. 

Under the Gordon settlement, each successive 
male holder is practically a holder of an estate 
of inheritance in tail male, without any service 
and must maintain the last holder $ widow* 
18 Bpm. L.R. 450=31 Ind. Cas. 291. 

22. Gountia tenure. 

Gountia tenure. 

Incidents of Gountia tenure in Sambalpur 
District (Patna) traced. 11 Pat. L.T. 374— A-I.R. 
1931 Pat. 131. 

23. Gramanatham. 

Gramanatham — See Land tenures— Mirasi- 

tenures — Gramanatham. 

24. Guzara lands. 

— -Guzara land. 

Land held as guzara is land held rent-free. 
83 Ind. Cas. 382=79 Ind. Cas. 1051=27 O.C. 
273=A.I.R. 1924 Oudh 390. 

25. Headmanship. 

—Headmanship — Incidents of — Headman 
system — Nature of. 

Village headmanship is a tenancy to which an 
office is attached or vice versa and in which not 
only the headman but the raiyats are also interes- 
ted. A headman may surrender his own interest but 
he cannot surrender the interest of his successors 
nor can he terminate the tenancy and deprive the 
raiyats of their customary right to have a 
headman. 

Per Maepherson, J. — Subject to the ^sie fact 
that the headmanship system is the indigenous 
system of village tenancy, the case of each village 
falls to be decided on its own facts. The Village 


26. Hundwa tenure, 

Hundwa tenure. 

Hundwa tenure is a Government tenure. It is 
perpetual and hereditary. Tt is a service tenure 
and ghatwali in nature. 79 Ind. Cas. 825=28 
C.W.N. 351 = 3 Pat. 183 = 5 P.L.T. 171=51 LA. 
37=34 M.L.T. 27=A.I.R. 1924 P.C 5 (P.C.). 

27. Inam. See: Grants— Inam. 


28. Istimrari Mukarrari. 


•Istimrari Mukarrari. 


The phrase “Istimrari Mukarrari” in a Patta 
in District HaZaribag does not per se convey an 
estate of inheritance. But the Court is competent 
to see whether the other terms of the instrument, 
the circumstances under which it was made cr the 
subsequent conduct of the parties show that the 
intention was to make the grant hereditary. 
84 Ind. Cas. 586=4 Pat. 139=6 P.L.T. 12=1924 
P.H.C.C. 313=A.I.R. 1925 Pat. 216. 

—Istimrari Mukarrari. 

In Chota Nagpur the terms istimrari mukarrari 
lease means a lease for life. 78 Ind. Cas. 511— 3 
Pat. 534=1924 P.H.C.C. 158=A.I.R. 1924 Pat. 


29. Jagir — See also Grant— Jaghir. 

Grant of land — Presamption — Land- 
lord’s right of resumption. 

“Jaigir” etymologically means “Jai” a place ‘‘gir’» 
holding and implies a tenure created by Mahomedan 
Government in favour of its servants whereby public 
revenue was assigned in lieu of services. It may be an 
assignment of revenue alone or it may comprise land 
also. But the mere use of the word “Jaigir** in the 
absence of other evidence does not connote that Ja'girdar 
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was granlrd the land which conititutcd the Jaigir. The 
land-lord is unquestionably entitled to resume the grant 
eitlifr b'cause he has dit^pensed with the servrics or 
because the grantee \i not inclined to continue 
performance of the services. But the Iand*lord can resume 
nothing more than what he grant^'d. If he fails to prove 
(hat what he grant<*d the land itself he could only 
be entitled to repumc the quit rent, in other wordr, he 
will be entitled to tlic full assessment of the rent* 
Every ease slmuld be decided on its own merits and 
there can be no presumption of law or reasonable 
inference that the grant is of land from (he mere fact 
that (he lyrantor was the landlord and the grantee a 
tenant of his estate and that the grant as described was 
a jaigir* I.L.R. (1949) Cut. i86z:A.I.R. 1949 Orissa 31, 

Jaghir— Jagodih tenure. 

Maintenance grants in Ramgarh and Choia Na^ur, 
like jaghin, are resumablo on failure of the lineal 
male descendants of the grantee, 

The holders of the Jagodih tenure liave the status of 
dependant talukdars holding under (he Ramgarh Raj 
and arc to be con^^idered as lease holders only witliin 
S. 7 of Regulation VUI of 1793. The tenure is a jagir 
tenure held under tlic Ramgarh Estate and is rosumable 
on failure of the lineal male descendants of tlio grantee 
and it is not a shamilat or i^hikmi tenure in the sense 
in which those terms arc used by Uie Revenue Officer 
in the Record of Rights published in 1914. 94 Ind. Ca^* 
roo7=A.I*R. 1926 Pat, 369. 

•— Jagir — New settlement* 

\yhere thejagliir was specifically mentioned as a 
service tenure involving the performance of police 
and other duties and a new settlement with the Taluqdar 
showed that Uic rent was increased from Ri. 735 to 
Rs. 1,000 four villages were taken out of the Pargana 
and set apart for the maiiitcnaiice of the widows of the 
previous holder, and a new palla was granted to him 
be the Maharaja and a new Parvana wa.s issued to Jum 
at (he zamindar’s instance for possession of the jaghir* 

Held, in the face of these fa^ts it is idle to contend 
Uut the settlement with the Taluqdar was a continuance 
of the old tenure. Had the Taluqdar succeeded to the 
jaghir l)y right of inheritance the maintenance of the 
Ranis, the widows, w»)uld have exclusively devolved 00 
him and the superior land*lord would have had no 
concern with it or the right to take away any part of 
the proper ijr to provide for their maintenance* The 
Mahvaja’s interference on behalf of the widows ia 
explainable only on one hypothesis, viz*, that be was 
making a new arrangement by virtue of a right 
recognized by the authorities* 

Resumption in connection with these service tenures 
docs not mean that on failure of the direct male line it 
**escheats*' to the zamindar and becomes what is called 
liis Sir or Khas property; the jaghir retains its character, 
but the zamindar becomes entitled to make a new 
settlement with the knowledge and sanction of the 
authorities* 82 Ind- Cas. 879=28 G* W. N* 145»»33 
M.L‘T. 408*1923 M.W*N. 702=AJ*R. 1923 P*u* 217 
(P* C*)* 

—Jagir— -Hereditary tenure* 

If descent from one to another heir, that is from 
father to son, is proved by long unintenupted usage, 
the inference would be that the grant was one of 
inheritancee, because the descent from father to son it 
the strongest possible evidence of hereditary character* 
18 C.L.J 277 =>18 C.W.N. 297=21 Ind. Gas* 481. 

Jagir— Police tenas'e in Pacheto Raj — Incidents 
of* 

Police jtgirs in Pachete Zamindar! are hereditary 
thoi^h the Government could the heir and 


appoint a stranger if it so chose. The appointee in such 
a ca^c takes by vistnajor and not under tlic last holder. 
If the jagir is sold in execution, tlie heir of the jagirdar 
gets nothing. 3 Pat, LAV. 149 = 2Pat. L. J. 725= (1919) 
p.H.C.C. 425s»42. Ind. Cas. 399. 

30. Jote tenure. 

Jote tcnure^Transforability of a portion by 

contract : — See : 6 C.W.N. 624- 

3,. Kabll Lagan. 

Kabil lagan. 

The term kabil lagan describes a tenancy liable to pay 
rent but for which it is not actually paid. 18 C.L-J. t66 
= 18 C.W.N’. gi3=2ilnd. Cas. 415. 

32. Karam Kozhu tenure. 

Karam kozhu tenure, 

l and held on karam kozhu tenure whctlier in North 
or South Malabar is not liable to forfeiture by aliena- 
tion. 86 Ind. Cat. 294=A.I.R. 1925 Mad. 914. 

33. Kasavargam TennTe. 

Kasavargam tenure— Kasavargamdar doing 

Gurukkal service^If amounts to holding under 
temple. 

Mere doing of Gurukkal service by a kasavaragamdar, 
in the absence of proof of title in the temple, will not 
raise a presumption that the kasavargamdar w'as holding 
under the temple though it was the only person whom 
he was serving. 13 Ind. Cas. 660 (Mad.). 

—Kasat^rgam— 'Incidents of. 

The following incidents of the Kasavargam tenancy 
are recognised by usage in the Tanjorc District, (i) 
the Manaikat or site is the property of the MirasdarsI 
the kasa\’argamdar has no proprietary interest in it, but 
he is the owner of the building on it. (2) The kasavar- 
gamdar hold* the Manaikat free of rent, or for a 
nominal rent on condition that he performs services as 
an artisan or otherwise for the mirasidars. (3) The 
kasavargamdar cannot transfer the Manaikat to another 
but on his death, it passes to his heirs. (4) The Mirasidar 
can eject the kasavargamdar forthwith if the latter 
refuses the customary services. (5) The kasavargamdar 
ejected must be compensated by the Mirasdar for any 
house erected on me land during the tenancy. 22 
M.L.J. 1 = 10 M.LT. 34is=»2lnd. Gas. 414. 

34. Kaabatl Tenure. 

— —Kaabati— Leasehold interest — Pattas — Bombay 

Acu VI of 1862 and 1868— Cession ofteiritory— 
Effect of. 

The predecessor in title of the defendant had been 
kasbati of a village in Pargana Viramgan at the time of 
the cession of the Distract to the Driluh Government of 
Bombay. The Government had granted pattas from 
time to succeeding kasbatis regulating the terms and 
conditions of the tenancy. The defendant claimed that 
he had a proprietary interest in the village. Held, that 
whatever rights the kasbatis might have had under the 
native Government, only a leasehold interest bad been 
conferred on them by the British Government and that 
they had therefore no proprietary right. Bom. Act, VI 
of 1862 does not apply to kasbatis nor docs Bombay 
Act VI of 1888 confer on a kasbati bolding greater 
rights than those under the patta. 39 Bom. 625=43 
LA. 229=19 C. W. N. 1087=13 A. L.J. 953=(i9iO 
M.W.N. 563=29 M.L.J. 242=18 M.L.T. 179=2 L.W. 
73 i*»i 7 Bom. L. R. 730=23 C. L.J. 1=30 Ind. Gas, 
303 (P. C.). 
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[Reversing on appeal 136001. L. R.6o9s=-u 
Cas. 948.] 


Ind. 


35. Kattugutliagai. 

— -Kattuguthagai — Nature of. 

The kattugutliagai tenure may be granted for 
diverse purposes and not merely for military 
services. 

Kattugutliagai i$ in essence a lease or grant of 
land at a favourable rent and is not limited to an 
interest limited to revenue- There is nothing in the 
term itself from which one is entitled to infer tliat 
what was handed over was only tlic mclvaram. 55 
M.L.W. 3.'>6=A.I.R. 1942 P.C. 21 = 1942 M.W.N. 
5095=8 B.R,. 685=I.L.R. (1942) Kar. (P.C.) 49 Sup. 
= (1942) 2 M.L.J. 367=1. L-R. (*942) Mad. 893 = 89 
I. A. 22 = 209 Ind. Cas. 1 (P.C.). 


36. Ka%riinera8. 

— Kavimeras — Karvetoagar zamindari — Right 
of payment out of melavaram — Collections, 
nature of. 

The right to recover kavimeras from persons in 
possession of tlie different portions of the former 
karvetnagar zamindari is a right to receive a small 
fraction of the zamindar’s melavaram in each village 
in the zamindari. The liability is not a personal one 
but is by virtue tenure. So long as any person is in 
possession of the village out of whose income the mera 
is payable, he is subject to the liability which is not 
one arising out of his having wrongly made a 
collection of what he was not entitled to collect but 
one arising from the fact that out of the collection 
which he is entitled to make as a zamindar, he is 
bound to make the disbursement and appropriate 
only the balance. In that sense acd to that extent 
it is a personal liability and it is not one resting on a 
covenant but is in the nature of charge. A.I.R. 1938 
Mad. 47= 1937 M.W.N. 899= 176 Ind. Cas. 24.7=46 
M.L.W. 358. • ^ 


37. Kstyamgeol. 

-- — Kayamgcni tenure (South Kanera) — Borden 

of proof— Uniform payment of rent— Evidentiary 

value— Finding of permanancy — Second appeal 

Interference. 

When a person has once become a tenant under a 
land>lord, he could not, by merely denying the rights 
of the land-lord, convert his possession, permissive as 
it was originally, into adverse possession, against the 
land-lord. 

When a tenant of lands in India, in a suit by his 
land-lord to eject him from them, sets up. a defence 
that he has a right of permanent tenancy in the land, 
the onus of proving that be has such right is upon the 
tenant. This principle is applicable to South Kanara 
as to other parts of India. 

Possession for a long period and payment of a 
uniform rate of rent might not by themselves, be 
enough to prove that the defendants are kayamgeni 
tenants and not liable to be ejected. But when the 
lowCT Courts have come to a Bnding upon these as 
well as other facts that a tenure is a kayamgeni 
tenure, the High Court cannot interfere in second 
«PP« 1 . (1930) M.W.N. 874=35 M.L.W. 400= 
A.i.K. 1931 Mad. 577=133 Ind. Cas, 369. 

38* Khackar tenuaa, 

jCh a ak a r taaurc— Righta of khaakars — 
nuseur not in actual possession of kbaekar land 
tewrded m hii name as khudkasht— If acquires 

w IV • 


The pucca klack.-us arc, in ^ p, 

propnciors wUli the exception Uml they laiml.t »,.ll 

m addition to the quota of revenue due f, u,„ ,i.c 
and recorded m their names. Tlic propridors or 
htssedars have no power to interfere willi tlu»r 
kUackars or Ihcir land, waste or cnltivalcrl, m.a .m 

the ^ath of a kliackar without direct heirs the 
apsed holdmg reverts to tlic whole community of 
khaekars and not to the hissedar ^ 

If a hissedar brings fallow laud under ph-uch 
and actually culuvaies it himself, lie w.H be emi k 
loretam possession of ihe same, but he can acquue 
no title in khac kar land which is not in liU actn-«l 

possession and is merely recorded in his name as 
khudkasbls ^ 

The right of Uie Govt, to assumes laklicraj ].inds 

A.I.R. 1939 All. 751 = (.939) A. L.J. 1033=. 939 

R. D. 579=1939 A.W.R. 733=185 Ind. Cas. 32,. 

Khaekar tenure— Existence of gharpradhan 

if essential for pacca Khaekar, -Village Khururi i,! 
Kumaun, held pacca Khaikan vill^c. 

In pacca khaikaii village, Uiere is usually a char 
pradhan, but it does not follow there from that if 
there is no gbar padhan in a village, the village is 
necc^ganly a kachacha Uiajkari village. ® 

Held. Uiat though there is no such ghar-padhan in 
Mouza Khururi, m village Kumaun, it is a pacca 
Kbaikan village. ^ 

[History, origin and incidents of kliaikari tenure 
traced.] A.I.R. 1938 All. 136 — (1938) A.L. I a = 
1938 R.a 153=1938 A.W.R. 48=,% lud. Cas. 4V 

Kbatkari tenure. 

History of Khaikari tenure, its origin and its 
incidents and rights traced, iiy ind. Cas <114 = 

1929 A.L. J. 309 = 10 L.R.A. Rev. i38=A.I.R, ,620 
All. 223. 


— —Khaikari tenure — Right of reversioners 

A share of pucca khaikari tenure and its appurte. 
nances belonging to a tenant in full heritable right 
can be inherited by his reversionary heirs even 
when not joint in cultivation either with him or the 
limited owner. 1I9 Ind. Cas. 314=1929 A.L.l. 20Q 
= io L.R.A. Rev. 138= A.I.R. 1929 All. 223. 

39. Kboti land. 

— Khoti land. 

A purchaser of Khoti Kbasgi lands from one of the 
co.sharers Khots, would be liable to pay Faida 
unless he was able to shOw that by virtue of some 
custom or agreement amongst the Khois ilte Faida 
was not payable. 68 lud. Cas. 335 = 24 Bom. L-R. 
358=46 Bom. 8,9= A.I.R. 1922 Bom, 235. 

- .Khoti land — Transfer of— Without Khot’s 
consent — Effect. 

A Khoti tenancy cannot be transferred without 
the permission of the Khot who is entitled, on such 
a transfer, to re-enter without any liability to 
reimburse the transferee for the money he has spent 
for the transfer. 20 Bom. L.R. 681=46 Ind. Cas. 688. 

——Khoti tenure— Khots have a right to cultivate 
land left dry in a triver adjoining their land. 

Wlfcre the Khots of a village claimed a right to 
ocemy and cultivate land left dry in the river-bed 
as fu as the middle of the bed opposite their 
vill^es: Held, that they were entitled to this right 
and thatS. 37 of the Land Revenue Code was not 
a bar to such a right. Held, further, that the soil 
of land covered with water may, together with the 
water and the right of hshing therem, be specially 
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appropriated to a iliird wUcdier lie 1 ij> laud 

or not on the border thereof or adjacent thereto. 
31 0.456 = 9 Born. L.K. 719. 

40. Kbudkbast and Sir lands. 

Khadkbast and Sir lands. 

l>jkasht conveys the tame meaning as kl)iid)Jia*t— 

It might imply raiyati lands temporarily come into 
pos><-sjion ol land-lord and under ids cultivation. 

The term ‘bak.tjiu’ invented by the Revenue 
Officers to meet a certain contingency conveys to 
all intents and purposes Uic tame meaning as 
khudkhasl wldcli is admittedly the tame as sir or 
derail. It might, liowcver, imply raiyati lands that 
had temporarily come into the possession of the 
land-lord and weie iemporaril> under cultivation. 
97 Ind. Cas. ai7 = 5 Pat. 735 = 53 I.A. 176=7 P.L.T. 
4^3 = 31 (J.VV.N. 341=A.I.K. 1926 P.C. 60 (P.C.). 

Kbudkhaat — Parchase of sir rights. 

Sir rights, though they can only be lield by a 
proprietor, arc something beyond and apart from-the 
mci e proprietary right. The right of a sir holder is a 
right to excluiive possession coupled with the fact 
that no person cultivating under liira can acquire 
occupancy rights. 

In a joint undivided village each proprietor may 
have hb own separate sir altliougb Die proprietary 
rights in the whole village arc joint. 

The acquisition of sir righU by purchase is not 
allowed. U'here the entire sir lias been sold and 
the purchaser obtained actual cullivatory posses- 
sion, tlie land is treated as his khudkhast and not 
as his sir. 

The purchaser of Uic rights of three out of four 
joint holders of sir rights can be ejected by the 
fourth owQcr if he takes possession of that owner’s 
portion. In such a ease, a person jointly interested 
in the sir kbaU does not lose bis sir rights. 80 Ind. 
Cas. 899=A.I.R. 1925 All. 93, 

41. Khuntkatiar tenure holders. 

— — Khuntkatiar tenure holders — Status of— « 

Ghota Nagpur Tenancy Act. 

Although there is no provision in the Ghota Nagpur 
Tenancy Act giving any permanent rights to khiint- 
katidar tenurc-holders, it cannot be said that in 
every case when the khuntkaUdars are entered in 
the kbewat as tenure-holders it must be held as a 
matter of law that they are merely tcnaporary tenure- 
holders. 223 Ind. Cas. 615=12 B.R. 446=1946 
P.W.N. 262=27 P.L.T. 259=A.I.R. 1946 Pat. 313. 

42. Kumaki lands. 

KuBuhl lands. 

In the case of lands in South Canara it is usual 
for pattadars to occupy lands adjoining their patta 
lands for the purpose of convenient enjoyment of 
their holdiims under patta or for purpose oi cultiva- 
tion, etc. ’The Government generally grants such 
land known as kumki land on darkbast to the 
patudars. When the land is kumki granted on 
darkbast, any right previously grantra by the 
wargdor in favour of a tenant as regards the kximki 
land comes to an end, and even if there isavaort- 
gage right on the land created by the wargdor it 
comes to an end as soon as the grant is made by the 
Government to the wargdor or any other persem. 
35 120, Foil. 88 Ind. Cai. 924=A.I.R. 

1925 Mad. 1226. 

Komnki land— ^Onth Kanara— ‘Warg-*-GranC 
to wn^dar— Effect of. 


Where a wargtlar mortgaged u»ufi ucti:,-.; ily certain 
warg land and the adjoining kumaki land and 
subsequently the Government assigned the kumaki 
land on Dharphast to the mortgagor the lands so 
assigned belong to the mortgagor absolutely and do 
not enure to the benefit ol the mortgagee. 8 M.L.W. 
100 = 35 M.L.J. 120=49 Ind. Cas. 147. 

Kumaki land — South Kanara— Transfer of. 

Kumaki lands are waste land adjoining warg 
lands, and a kumaki privilege is the right which the 
ryot holding the warg land has to collect the leaves 
for manure and to pasture his cattle as an assistance 
to the cultivation of the warg land. 28 M. 257 
Ref. These kuniaki privileges arc cxtinguishable by 
Government, which may assign the land over which 
lliey arc exercised to persons other than the 
holder. 12 M. 422; 2O M. 527, Ref. 15 Ind. Gas. 
278 (Mad.). 


43. Lakheraj tenure. 

Lakberaj tenure — Right of Government to 

assess to revenue — Limitation. 

The right of the Govt, to assess lakheraj l^ds 
to revenue becomes barred by the lapse of sixty 
years A.I.R. 1935 Cal. 368=60 C. L. J. 477=62 
C. 346=159 Ind. Cas. 98. 


Lakheraj tenure — Suit for restimption— 

Burden of proof. 

In a suit to assess or resume a lakheraj tenure on 
the allegation that it came into existence since 1790. 
the burden is on the plaintiff to prove that the land 
was assessed to revenue, it is not enough for him to 
show that the lands fell within the geographical 
limits of his revenue-paying estate. A.LR. > 93 ^ 
Cal. 446=36 C.W.N. 2t5=59 C. 629=138 Ind. Cas. 

> 57 ' 


44. Manibaam (Mtsdras)* 

— — Manibaam — Madras Manibaam lands — 
Enfranchisement— issue of inam title— Non-mention 
of cess— Whether relieves grantee of liability to 

^^In a case where manibaam lands were enfranchised 
and inam title issued declaring that the quit rent 
imposed if to be paid to Govt-, the non-mention of 
the ccss in the inam title does not relieve the 
grantee from the liability to pay the cess even grant- 
ing that prcviotis to the enfranchisement, such 

liability existed. A.I.R. 1935 Mad* 7 J®=(> 935 ) 
fln'7=Ao M.L.W. «i82=i6o Ind. Gas. 680. 


45. Molpuurs. 

Mnlgiuars — Central Provinces- Whether de 

facto and de jure proprietors of land. 

Obiter, per Niyogi, J.— The mul^zori are defect© 
and de Jure proprietors of the mahal the land revenue 
of which they have agreed to pay by accepting the 
setaement. and the subordinate tenures like the 
absolute occupancy and the occupancy are canned out 
of his primary proprietary right. The definitions of 
the teriM “land-lord” and “tenant’* contained in the 
Ten. Act leave no manner of doubt that the origin o f 
their relationship to each other is contract. It is true 
that the conditions of the contract are not left to be 
fixed by the parties themselves but they are regulated 
by statute. That, however, docs not affect their 
fundamental relation being contractual. The limitations 
put by the Act upon the rights of the malguzari ^not 
be interpreted as negativing the right itself. Conse- 

a uenUy the imposition by law of certain ratricUons on 
le exercise of malguzari rights cannot be interpreted ai 
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involving the denial or annihilation of U\ot.c rights. 
As the result of Uie proprictaiy award of 1864, tlie 
status which fornrcd the basis of relation between the 
inalguzars and ryots was replaced by contract, and the 
custom which regulated their relation by statute. 

Obiter, per Bose, J.— (Creation of malguzari system 
in Central Provinces and its history traced.) A.I.R. 
{1940) Nag. 49=1. L-R. (>940) Nag. 348 = 1940 N.L. J. 
121 = 186 Ind. Cas. 731 (F.D.). 

46. Mirasi tenure. 

— — Mirasi tenure — Nature of. 

Per Wassoodew, J. — The terra “mirasdar*' is usually 
applied to denote hcritability and also permanency of 
occupation. It is undoubtedly qualified by the obligation 
assumed by the tenant to icmain in possession so long 
as he pays the inamdar or Ore land-lord Uie customary 
rent or the rent agreed upon between them. So long 
as he does that, he can enjoy the land from generation 
to generation. A.I.R. 1942 Bum. 268=44 Bom. L. R. 
534=1. L.R. (1942) Bom. 595=203 Ind. Cas. 238. 

■■—Mirasi Inam village. 

Where, in a mirasi villaS^i new tenants are introduced 
into uncultivated land, the melvaramdars alone are the 
land-lords of the village. Even if some payment 
described as tbunduvaram is due to the mirasidars, this 
payment cannot be regarded as indicative of the 
chiu-acter of the mirasidars as land-lords. It must be 
regarded as the customary payment due to the 
mirasidars on account of their preferential right in tlic 
village. The right to the thunduvaram can only be 
regarded as the present remnant of a customary right 
the origin of which it lost in obscurity and cannot be 
accurately analysed from the point of view of modem 
legal notions. 

Where, in such a case, the tenants have been in 
possession for over a century without executing muchi- 
likas, they cannot be regarded as ejectablc at the option 
of the mirasidars or of anybody. A.I.R. 1934 Mad. 275 
= 154 Ind. Cas. 294. 


~ — Mirasi tenure— Hereditary right— Onus of 
proof. 

The nature and extent of mirasdars rights in Miras 
village vary from place to place in the Madras presi- 
dency and the^ onus is on the mirasdars to prove that 
^y specified incident attaches to miras rights in any 
particular district. ‘Miras’ right to cultivable land 
doei^ not_ mean absolute ownership; it is only a prefe- 
rential right. The right of cultivable waste is again a 
matter for proof. 00 in the absence of any reliable 
evidence, apart from opinions expressed by some of the 
witnesses, no assumption can be made that, because the 
plaintiff is styled Ekabhogam mirasdar, and has hitherto 
been the sole pattadhar in a village close to the 
Olungleput border, he must have such rights and 
mleaei. ' 


32 M.L.W. 945=60 M.L.J. i37=A.I.R. 


t93t Mad. 135=132 Ind. Cas. 117. 

Mirasi tenure. 

Where the ion and successor of a Vatandar was 
aware of a permanent lease made by his father and for 
over twenty yean received the rent under the perma- 
nent lease from the lessee, 

evicted at least during 
tbe lifetime of the vatandar who had so continued the 


portion of the village land is joint for all die mirasid.,rs 
and 18 known ah samud-aymn. Som< times ilicy an- 
subject to a payment of List to Govcrnmeni onlv d ilirv 
cultivate and they have got the option to . uUivaie or 
not if they like. Where the hand not l.eld by ihr 
original mirasidars is leased out by Goverimient to new 
tenants or non-mirasidars, the original mirasidars ami 
their descendants have aright to get some spciial he 
from die new tenants called swatanUir.am8. The mir.isi- 
dars themselves are regarded as occupancy tenanti. ami 
their under-tenants known as payakaris liave in gcm ral 
no occupancy rights. The share paid by the payakaris 
IS called thunduvaram. The mirasi riglit is held in 
shares, pangus, sometimes specified lands being allotted 
to each pangu and soineiimes ilie pangus not bejne 
defined with reference to tlic lands. Where one 
Mirasidar is the sole tenant of all the lands of ihc 
village he is then known as ekabhogam Mirasidar. 
The muchihkas executed by the lenaius in favour tif the 
mirasidars where they indicate absolute rights ol the 
mirasidar are described as swanubhogam muchilikas. 
40 Mad. 410 (F.B.). Ref. 1 19 Ind. Cas. 577 = 29 M L \V 
760= 1929 M.W.N. 239=A.I.R. 1929 Mad. 529. 

— — Mirasi tenure — Suit for partition. 

Samudayam tenure is a holding in common by the 
village community known as the mirasidars. 

Karaiyeedu tenure consists in a system of shifting 
severalty of ownership the vilh-igc lands being re- 
distributed among the mirasidars at intervals. A suit 
brought for the partition of the village lands and for 
change to individual ownership lies whether the tenure 
of the village is Samudayam tenure or the Karaiyeedu 
tenure. 78 Ind. Cas. 37=20 M.L.W. 122=A.I.R. 1924 
Mad. 741. 

—Mirasi tenare — Grant of proprietary rights. 

Plaintiffs were mirasidars under-defendants under 
Miraspatras of 1859 and 1864 which recited that the 
grantee would bring the land under cultivation. The 
quit rent was fixed as the assessment which would be 
imposed at the survey less the sum of Rs. 50. Beyond 
this no right was reserved to the Inamdars. The deed 
contained expressly that the Inamdars “have no right 
or claim whatsoever to the said lands,’* and allowed 
the grantee tlic right to recover any sort of tax or cess 
— Kulbab Kulkanu — from those who held under him. 
On the introduction of tbe Survey Settlement building 
fine was levied on the mirasidar under rules made 
under Ss. 65 and 48 of the Land Revenue Code. 
Plaintiff sued for declaration that be was not liable to 
pay the fine. 

Held, the deed did in fact give the plaintiff rights 
which might be described ^ those of a sub-inamdar 
and they were entitled to a declaration that they were 
not liable to pay building fine te the inamdar and to 
an inunction restraining the Inamdar from collecting 
such fmes through the collector. 76 Ind. Cas. 897 = 
24 Bom. L.R. io 40=A.I.R. 1923 Bom. 79. 
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Mirasi tenure— Gramanatham Lands —Suit 
for recovery of possession by land-holder — 
Plaintiffs being one of the co-owners whether 
a bar — Gramanatham land whether communal 
property. 

In a suit by the land-holder to recover possession 
of some Gramanatham land which was occupied by 
the defendant sometime in 1936, the defences were 
(1) that the plaintiff being one of the co-owners 
of the inam village in which the suit property was 
situated was not entitled to institute the suit in 
ejectment; (2) that plaintiff was not owner of 
iVri^e land and that it was communal property and 
had therefore no title to eject; and (3) that 
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the plaintitl !ial iij posscSsioa 12 years 

prior to date of institutioo of suit. 

Held: (1) Apart from the fact tliat the plaintiff 
was recoSnised as the land«hoider under the Madras 
Lstates Land Act, lie was eiuiiled to institute a 
suit m ejectment against a trespasser. 

Oramauatham is not communal property in 
tile »ense in whieli Village tnrashing tloor or 
burning grounds or other property is communal, 
that IS property reserved lor tue use of the com- 
munity. i-urthcr, this particular property in an 
mam village not being a communal poromboke 
plaintiff would be entitled to sue for recovery of 
possc^ssioii. tl9J9} M.W.N iU7, relied on. 

tdj Ttie present suit iiaving been Bled within 12 
>ear» trom i9do wiien ilie defendant admittedly 
trespassed into tiie property the suit was not barred. 
62 M.L.VV. 204 = 1919 M.vV.N. 13y=A.l.K. 1949 
Mad. 614 = (l9^y; I M-UJ. 290. 

Mirasi rights— Gramaaatliam — Proprietary 

rights in — Pioot ot. 

i'g establish proprietary riglit to property regis- 
tered as nattiam, mere must he evidence that the 
same was dedicated or set apart lor the purposes 
alleged. 115 Ind. ca^. 241 -=29 M.L.VV. 229=56 
M.L.J. da. 

Mirasi— Gramanatiiam— Rights of Govern- 
ment and 01 Mira>dars— Granc ot house site 
by Government — Mirasdar’s suit lor recovery— 
Kecognuion oi mirasi rights the State. 

Per Wallis, C. J. — There is no general presump- 
tion oi Mirasdai's ownership or Mattam m tne 
absence oi evidence ol user, but where user ts 
suown Che presumption pt ownership readily arises, 
iiciore tile advent ol iintish rule and especially 
under the Muiiammadaii rule occupied Nattam was 
opt generally recognised by Government as the 
private property ot the Mirasdars and their owner- 
ship has not been established subsequently either by 
Government recognition or by judicial decisions. 
Per Wallis, C, J. and Aylmg, J.— Tne preferen- 
tial nglit pi a mirasdar to cultivate waste does 
not entitle him to eject persons who have got 
Nattam irom Government but entitles him tq the 
sites It necessary. Per Aylmg, J.— Tne rule is in- 
applicable m cases in which Mirasdars have prior 
to the grant by Government already acquired a 
title to the particular sue either by previous grant 
or prescription. Though all the incidents p£ a 
Mirasi tenure may have a common prigm m the 
status Ql llie Mirasdar, none oi them necessarily 
involves the other. Each requires to be separately 
established and recognition by the State whether 
express, or implied, is an indispensable condition 
ipr me eniorccmetit of each. Per Kumaraswami 
Sastri, J.— in Mirasi villages the rights pi Govern- 
ment over waste including Nattam and Gberi are 
subject to the rights pf the Mirasdars. The nature 
and extent pf such rights are not uniform through- 
put the Presidency but vary, and the onus is on 
the Mirasdars to prove that any specified incidents 
atttach to Mirasi rights m any particular district 
there being no presumptipn that Gramanatham is 
the exclusive property ot the Mirasdars. The rigt^ 
Qi Mirasdars ovpr waste are not extinguished by 
the mere fact the Governmeot grants pattas 
tp strangers. 40 Mad. 410=32 M.L.J. (Sup.) 

40 Ind. Cas. 909 (F.B.) 


46* Mirasi tenure. 

Mirasi— Rights of Mirasdar— Irrigation — 

Government tank. 

Where a part of the source of irrigation for 
a ryotwan village is a Government tank, Miras- 
dars who have from time immemorial cultivated 
their wet lands with the tank water, have a pre- 
ferential right to irrigate from the tank, over the 
assignees of waste land from the Government. 
51 Ind. Cas. 734 (Mad.) 

Mirasi— Chinglcput District — Subordinate 

proprietors — Swatantram— Ullkudi. 

In a mirasi tenure, produce of land is divided 
into (1) Mclvaram or the Royal share, (2) Thundu- 
varam or Landlord’s, share and (3) Kudiwaram 
or the occupant’s share. The history of the Mirasi 
tenure in the Chingelput District discussed. 

A Payakar whom a Mirasidar introduces for 
Cultivation purposes, if he permanently settles m 
the village and his descendants enjoy the lands 
as tenants for about 100 years, becomes an Ullkudi 
Payakar with permanent rights of occupancy and 
acquires in a sense Kudivaram rights. 

Swatantrams include Thunduvaram and mean a 
certain portion of the gross produce raised by 
Ullkudi tenants and due to the Mirasidar. 

The presumption in the case of an Inamdar 
is that at the time of the grant of the loam, he 
IS not the owner of the Kudivaram right. (20 Ind. 
Cas. 374 and 8 Ind. Cas. 365 Ois.) 

But in the case of a Mirasidar in Chingleput 
District to whom an inam was granted long ago 
It cannot be said that there is a presumption 
against his owning the Kudivaram right. 

A Mirasidar owning the Kudivaram right in 
the lands in the village is called an Ekabhogam 
Mirasidar. 1 M.L.W. 41=26 M.L.J. 169=23 Ind. 
Cas. 113. 

47. Mokliasa. 

Mokhasa. 

Mokhasa i« a well-known tenure in Northern Sir- 
car*. It impliei a tenure lubject to service. 1930 
M.W.N. 945. 

— Mokhasa— Definidoa of. 

Mokbasa is a well known tenure in the Northern 
Circars and is a tenure subject to service and coiuists 
of a village or land assigned to an individual either 
rent free or at a low quit rent on condition of »ervice. 

a6 M. 403. 

48. Mortgage. 

—Mortgage — Not adhlapbi tenure. 

One half of a certain area of land was sold and 
the vendee was to sink a well but not at his own 
expense, it being specihealiy agreed that the vendor 
would pay half of the total expenditure incurred on 
the sin^g of the well and the preparation ol the 
ground for cultivation. The vendee was to be in 
possession of half of die land not sold, and, out of 
the produce thereof, recover half of the expenditure 
which viras payable by the vendor and the vendee was 
to keep strict accounts of the expenses and income. 

Held, that the transaction was a Ickliamukht mort- 
gage and an adhlaphi tenure was not created. 10 1 
Ind. Cias. 549=9 L.LJ. 63=28 P.L.K. i23=A,I.R. 
1927 Lah. 828. 


LANID tenures 49. Mukkaddamt teikure 


Mortgage — Blswi mortgage. 

Where land held by tenant is mortgaged by Uie 
propiietor to the tenant in consideratiun ol money 
paid by the latter, it is not unusual for the tenant 
to appropriate a portion of the rent, for which he was 
originally liable, towards interest due on bis loan 
and to pay tlie balance, known as paramsana, to the 
mortgagor. Biswi U the name usually given in 
Eastern Oudh to mortgages of this kind. The extinction 
of the right of redemption of this kind does not 
destroy the right of the mortgagor or his successors 
to claim the paramsana as rent for the paramsana docs 
not fall within tlie rights to which the mortgagee is 
entitled. 67 Ind. Gas. 808=90. L.J. i4i = A.I.R. 
19*2 Oudh 75. 

49. Mukkaddami tenure. 

Mukkaddami tenure. 

In the absence of any special evidence to the con- 
trary, the fact of a person holding land under what 
it Imown as a * mukkaddami * tenure docs not imply 
t^t the mukkaddam has any heritable or transferable 
right in the holding. 1900 A.W.N. 197=23 A. 67. 

50. Mokarrari lease. 

— ^Mukarrari lease — ^Arrears of rent — Sale of 
tenure. 

The land-lord has the right to sell the mukarrari 
tenure for arrears of rent. Such a right exists even 
if not cxprcs-dy given in the kabuliyai. A.I.R. 1941 
Pat 566=8 B.R. 507*!si99 Ind. Gas. 169. 

■ Mukarrari lease— Record of rights showing 
another person as holding under zemindar — Suit for 
declaration of incorrectness of Record of Rights — 
Parties. 

Where, according to the original mukarrari granted 
to the plamtiff’s transferor, no right or interest was 
reserved by the zemindar except that to receive the 

*trid a subsequently prepared Record 
01 Rights showed certain other persons as holding 
under the zemindar; 

that the Record of Rights was incorrect and 
decimation that the Record of Right was 
tvould not be bad for non-joinder of the 

‘933 Pat. 

^ 59— *44 Ind. Gas. 753. 

■“;~MakMrrai4 lease. 

I presumption that a permanent 

SL? be muka!-rari. the 

mention of the word ** mukarrari ii not 

* permanent lease at a 6xed rent. 

Sd-GLifnat.*'^* ’3=36 G.W.N. 178=134 

% 

% 

St* MulgOtti toDurCe 

l^rd 

to recover the rent on his 
ori^nJ? permanent sub-tenants of the 

lO-y. Y. D.-2. 


--Mulgejd leaafr-Treea-Right of leasee to cut. 

A niulgcm K-mint in South Umara cnimoi nn iirrs 

trees planted by him after the commencement t>l iiic 
lease, and trees and plants of sponianeum growili 
provided he restores the land in status quo uutc a 

f'' 3'4 =i8 M.L-T. 218 = 

(1915) M.W.N. 226=31 \nd. Gas. 12, 

Mulgeni — Registration. 

,k'^) opply to inulgcni leases. 

When the dd<-udant has been assertiag for 40 years 
that he has mulgeni righu to the Und. the infeiencc is 
that the defendant had such tights though there is no 
registered lease. {1915) M. W. N. 271=28 Ind. Gas 
399 

Mulgeni— Incidents of— South Ganara. 

Tiie Miigeiii icnuie is peimanent, inlieriiable and 
aUo alienable in some cases by die conditions of the 
Mulgeni chit, but in all cases perpetual, though sub- 
ject to foifeiture in some cases. The lessor has a 
reversion or a possibility of a reverter and a right to 
an annual icnt but cannot determine tlie tenancy 
with notice nor will it be terminated by efflux of 
time. 5 M-L.T. 37 = 4 Ind. Gas. 1091. 

Mulgeni or Chalgeni tenure — Presumption. 

In South Ganara, there is no presumption that ® 
tenancy is ciilver chalgeni or niulgcm. Proof o^ 
inamcm.irial posscstion at a uniform rent will raise a 
presumption in favour of mulgeni in wliich the onus 
will be on the land-lord to prove that the tenure wag 
only chalgcni. 30 M. 528. 

Mulgeni tenure — Increase in Government 

assessment — Liability to pay — Mulgar liable to 
pay. 

In the case of Mulgeni tenures in South Canara, if 
the Mulgenidar pays the increase of revenue, he ig 
entitled to recover it back from the Mulgar (under 
S. 35 of the Revenue Recovery Act), in the aljsence 
of any provision in the Mulgeni Ghii about the 
liability to pay the increase in Government assessment, 
the Mulgar being the “ land-holder ” within the 
meaning of the Revenue Recovery Act, even though 
it may be that both the Mulgar and the Mulgenidar 
will have to bear the burden in equitable proportion 
but for S. 35 of the Madras Revenue Recovery Act. 
20 M.LJ. 640=8 M.L.T. 173 = 7 Ind, Gas. 321 = 
1910 M.VV.N. 333=34 Mad. 231 (F.B.). 

I -Mulgeni tenure— Increase in assessment — 
Liability to pay — Interest on arrears of rent 
payable in l^d. 

Under the terms of a Mulgeni lease executed on the 
25th September 1869, the Mulgenidar (tenant) agreed 
to pay the mulgar (lessor) rent of five and a quarter 
khandies of rice every year, and the latter to pay the 
Government assessment of Re. 6-14-6. It was algo 
agreed that the rent settled should not be reduced or 
enhanced, At the revised survery settlement the assess- 
ment was increased to Rs. j6*i2-u. The mulgar then 
having sued the tenant for the arrears of rent for six 
years preceding the suit, with interest, the tenant 
claimed refund of llie increased assessment which he 
paid and for which the mulgar was liable;— 
Held, (0 that the amount of assessment of Rs. 6-14-6 
mentioned in the lease as being payable by the mulgar, 
must be deemed to refer to the assessment as 
it then existed irrerpective of the question of its 
reduction or enhancement thereafter; that therefore, 
the mulgar remained liable to pay the enhanced assess- 
ment; (2) that as the rent was payable in kind, Uie 
arrears of rent were not such a debt at was contem- 
plated by the interest Act, 1839 which required that 
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it mu<i be a debt or $um certain at the tiTi? when the 
proiniic was made to bring it within the operation ot 
the Act, and there no debt certain at that time 
because the market value of rice then need not 
necessarily been the <amc as the market value at the 
timj of the breach of the contract; (3) that neither wag 
interest recoverable under S. 73 of the Indian Contract 
Act 1872, ag damage: for breach of contract to pay rcnt> 
gince a suit to recover the money value of the rent m 
kind Was a suit to recover unliquidated damages which 
were measured by the market value of the goods 
delivered under the contract on the day they ought to 
have been, but were not delivered, and interest could 
not run upon unliquidated damages, t2 Bom. L-R* 

831 =8 Ind. Cas. 411. 

5a* Mul-raiyatl tenure. 

Mu]*raiyati tenure — Soothal Pergannae — 

When transferable — Whole or portion— Mustagir, right! 
of. 

The rights of a muNraiyal, who is a village bcadm^ 
or settlement holder in thcSonthal perganjias, arc in 
their entirety transferable, saleable and attachable. The 
privilege which a mul*raiyat possesses of iransfcring 
his tenure must be exercised in respect of the whole 
tenure at the same time in odicr words, if he chooses 
to transfer his tenure, he must alienate the whole of his 
rights in the village including bis righttof managing the 
village and collecting the rent as aUo his right to the 
land in his possession. He cannot split up the tenure so 
as (o part with a portion and retain the remainder. A 
sale of a portion of the tenure confers no title on the 
purchaser. The right of a mustagir is not absolutely 
restricted to the collection of f^^t from ordinary raiyats. 
The rights of a mul^raiyat and of a must^ir explained. 

2 C. L. J. 77=32 C. 1014* 

53. NadgI tenore. 

— -Nadgi tenure— Neglect by tenant. 

If a nadgi tenurc^holder neglects to cultivate the land 
allows the hut to go into disrepair, carries away Some 
of the building materials himself, and allows the rest to 
be stolen by others, he U liable to be evicted from his 
holding at the instance of the land^lord* 

No definite rule can be laid down that the over« 
lord in nadgi tenure has to bear the expense of all 
improvecneots. 86 Ind. Cas. 24^27 Bom. L.R* 82= 
AJ.R. 1925 Born. 178. 

54. Nankar. 

— > "Nankar— Grant — Presumption* 

A right to nankar is as a rule, to be considered an 
unde r-propric tar y right of a heritable and transferable 
nature though a person in receipt of such allowance 
cannot necessarily be considered to be the under-pro- 
prietor of lands of wluch he may be in possession* 
This will depend upon the circumstances of each case. 

Where a nankar has not been decreed by a Settle- 
ment Court or where a person is not shown to have 
been in enjoyment thereof since the time when he 
lost his zeroindari right and where it is shown that he 
has been granted those rights at a subsequent time it 
should be open to the zemindar to show that at the 
time when such grant was made it did not carry with it 
an esute of inheritance or transferability but was merely 
a grant of a personal character, limited to the life or 
lives of the person or persons to whom it has been 
grant^* If, however, this is not proved by the land- 
lord and the mere fact that a nankar has been granted 
to the persons who were old proprietors is established 
then the presumption would be, unless shown to the 
contrary, that the grant was in lieu of old proprietary 


right of a hcriublc and transferable character. This 
would especially be the case where the person to whom 
the grant was made happened to be a former proprietor 
of the village and where the entry of the rights w^ to 
be found in the under-proprietary register* 115 ^^ 6 , 

Cas. io 9=A.LR. 1929 Oudh 348- 

—Nankar. 

A “Nankar villlage*’ means a village held by a pro- 
prietor ill Mabomedan times in Heu of bread money or 
remuneration for services. 114 Ind. Cas, i94=A.I.R* 
1928 pat. 294. 

53. Natbam. 

See : Land tenures— Miraai tenures— 
Gramanatham . 

56. Noabad. 

Noabad lands of CbiCCagong — Except 360 permu- 

rent scitlcmcnts of Noabad lands between 1865 and 
1U67, Noabad lands were all along settled tempor^dy 
(Condiliom of temporary settlement indicated^. A.I.K. 
1942 Cal. 371 = I.L.R. (1942) 2 Ca'. 35— 46 C.W.N. 
347=201 Ind. Cas. 279* 

Noabad Taluq — If permanently settled. 

A Noabad-Taluq in Chittagong may or may not be 
a permanently settled one. 22 C.W.N. 1025—4® Ind. 
Cas. 927. 

Noabad Mahal — Nature of. 

A Noabad Taluk is a tenure, the land bemg Kh« 
Malial land ol Government. 20 C.^V^N. 636=32 Ind. 
Cas. 752. 

■-■Noabad Mahal — Nature of right. 

A Noabad Mahal implies a herditary and transfera- 
ble title in perpetuity subject to rent for all lands under 
cultivation. 18 C.W.N. 53* =24 Ind. Cas. 65. 

Noabad Mahal — Temporary Settlement — 

Resettlement — Area, If must be same. 

A temporary settlement-holder, especially an inter- 
mediate holder for to years, is not entitled to a settle- 
ment of the same area at the same rate, though he may 
have a preferential right to the fersh settlement the 
Government makes at the expiry of the old settlement. 
13 C.W.N. 235=9 C.L.J. 265=4 Ind. Cas. 49. 

Noabad Mahal— Collector, power of— Govern* 

ment obligation of. 

In a Noabad taluk, the Collector cannot, in subse. 
quent years, during the pendency of a completed settle- 
ment interfere with the arrangement of the Settlement 

O^er. ... . j 

The Government is not bound to include any lands 
in a Noabad talukdar’s tenure according to the 
boundaries or dags of any former survey. 9 C.LJ- 265 
= 13 C.W.N. 235=4 Cas. 49. 

Noabad Mahal in Chittagong District— Ihci- 

dents* 

Where the question was whether a certain 
mahal, known as Mahal Noabad Taraf Joy Narain 
Ghosal in the District of Chittagong was a part of the 
pennanently settled ‘UraP of the proprietor or consisted 
merely of ordinary 'noabad’ lands temporarily settled 
and liable to periodical re-settlement and annexed to 
the proprietor’s taraf for convenience only:—Held,— 
That the special history of the tenure from 1763 when 
it was created showed that the mahal was neither the 
one nor the other. The mere fact that a mahal is 
‘noabad* mahal docs not necessarily attach to it the 
incidents of ordinary ‘noabad’ properties of later 
creation. All ‘noabad’ inahals of Chittagong have this 
in common that the proprietors have to pay rent or 
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revenue to Government. But the incidents of difl^rent 
noabad mahals vary very greatly. The incidents of the 
present mahal determined, and held mainly upon the 
basis of a kabuliyat executed by the proprietors in 
favour of the Government in 1852, that the revenue was 
fixed in perpetuity on the hasila area only. ti C.W.N. 
928. 

57. Non-transferable holding. 

-Non-transferable holding— Surrender— Kahs 
possession. 

A non-transferable occupancy holding was sold in 
execution of a money decree on the raiyat’s refusal to 
leave posseision ; the transferee and tlie raiyat divided 
the holding between them. The transferee executed a 
conveyance for the portion retained by the raiyat who 
executed a deed of collusive surrender of the whole 
field in favour of the land-lord while remaining in 
possession. The land-lord’s suit for khas possession failed 
as the surrender being unreal and did not terminate 
the tenancy. 20 C.VV.N. 610=33 Ind. Gas. 61 1, 

Non-transferable bolding — Talukdar, if can 

convert into transferable holding — Execution. 

Held, that the tenure created under a compromise 
decree was not an under-proprietory tenure and could 
not be sold in execution. A Talukdar cannot convert 
a non-transfcrable tenure into a transferable one 
without the consent of the tenure holder. 12 O- C. 
267=3 


58. Occupancy right. 

See also: Land tenures — Ryotwari — Occupancy 
rights. 


—Occupancy rights — Assam Land and Revenue 
Regulation (i of x886)$. 71— Possession of pasuidar 
under trespasser — Co-sharers — Surrender by 
some. 

The continuous possession for twelve years which is 
the subject of S. 6 of the Act VIII of 1869 must 
be possession under one and the same right. This 
right might have been in its inception joint wth other 
person and by the death of co-sharers ultimately be- 
comes a sole right without its continuous nature being 
affected. 

Where there was a surrender by the co-sharers and 
a confirmatory patta was granted in favour of one of 
them: 


Held, that the right was continuous for the purpose 
of S. 6. AXR. 1933 Cal. 590=37 C.W.N. 1009=60 
Cal. 1267=144 lod* Cas. 808. 


59« Opinion of oetllement officers. 

“^Opinion of settlement o6ficers— Value of. 

It it now well-settled that opinions of officers 
^pressed in Settlement Reports regardiM the nature 
o| a although entitled to weight, cannot 

Pa™ 4!^^ <^f a judicial decision. AJ.R. 1948 


consent 


6o« Palkan land* 

Palkmn l^-Traa*fer without 

temple authoritiee— Validity. 

A transfer of the paikan land (i. e.) land held b 
Paiks of the temple on condition of rendering scrvic 
to Ac deity, is not absolutely void. The temp 
authonues may consent to or acquiesce in the tra^ 
They may accept services from a non-paik transfer, 
or ir he u not capable of rendering services A< 
may accept rent in cash from him. 'rtere is nothir 
to prevent the temple authorities from adopting Ae 


courses. A transfer without thrir consent ami ai oiiies- 
ccncc winch seeks to 5ep.-,rair the obligatiorus .>1 the 
land Irom its enjoyment would certainly In- voidable 
at Ac instance of the temple authorities. 

Where Ac paikan land was attached and sold 
under Ac orders of Ac Court in execution proceedings 
without any objection being raised by the temple 
authorities and Ac auction-sale was not eliallenced 
wiAm the period allowed by law, the title of Ac 
aucrion-purchascr cannot be disputed by the temple 
authorities by reason of Uic efflux of time, even if 
Ae auction sale was originally void. A. I. R. iqro 
A ssam i. ‘ 


6i. Patni. 


Patai— *Adba* and ‘urdba*. 


The words “adha and urdha” in Ae document 
conveyed the under.ground rights to Ac lessees incluAng 
Ae right to work mines and extract coals. 1021 
P.H.C.C. 49=A.I.R. 1921 Pat. 379. 


Patni — Darpatni interest, unless legally 

terminated continues. 

A darpatni interest is an interest recognised by law 
and cannot be held to have come to an end until 
and unless it has been legally terminated. A. I R 
1944 Pat. 41=23 Pat. 3 i = ioB.R. 525=212 Ind. Cas. 
504 (F.B.). 


Patni— Intermediate tenure. 

A Zemindar can create an intermediate mirasi 
tenure between himself and a patnidar and such 
mirasidar can recover rent from the patnidar. 67 Ind. 
Cas. 105=34 C- L-J- 77 - 

Patni — Intermediate tenure. 

There is nothing opposed to law or custom to 
prevent a Zemindar to create an intermediate tenure 
between the pamidar and the darpatnidar and a suit 
for rent by such an intcrmeAate tenure-holder will 
lie. 66. Ind. Cas. 200=34 C.L j- 76. 


-■—-Patni tenure — Patni and darpatni — Durpatni* 
dar and Zemindar. 

A Durpatnidar, to whom Khut rent assessed on the 
proportion of land revenue payable to Government 
on that portion of the estate, should be paid by 
tenants holding Ghakran lands under the Zemindar, 
is not a land-lord of Ae tenants by payment of khut 
rent; the Zemindar and not durpatnidar has the right 
to settle tenants during Ac Chakran tenancy but 
not after it is resumed by zemindar. The durpatnidar 
is entitled to khas possession as well as mesne profits. 
22 C. L.J. 290=31 Ind. Cas. 249. 

—Patni tenure — Right of co-sharer— Suit to 
recover rent — Other co-sharers if necessary 
parties. 

\Vhcrc the plaintiffs sued for a declaration that 
the defendants had no mirash right in Ae plaintiffs’ 
patni lands, that Ae plaintiffs were entitled to get 
the said lands assessed to rent and for recovery of 
fair and equitable rent and it appeared that while 
some of the lands exclusively belonged to Ac plaintiffs 
as regards certain oAers they had merely Ae undivided 
interest as co-sharer. 

Hel^ Aat Ae suit could be Avided only as regards 
Ae i^aintiffs’ exclusive lands, and that it could not 
be proceeded wiA in Ae absence of the other cu-sharers 
as rcgarA Ac oAer lands. 34 C.W.N. 379 = A.I.R. 
1930 Cal. 693. 

Patni — Right to minerals. 

In Ac absence of express words mukarrari leases 
and oAcr granu do not carry with Aem the rights tQ 


39 


LAND TENURES — 6i. Patai. 


4a 


to th^ minfniU r.ncl .1 piitai lease nands u\x tli<‘ same 
footing as a nnikanaM loo^c io lai* as the right to 
tho minerals is conceraeH. 5 P. L. J. 563, Foil.: 16 
C.L.J. 7» Not Foil.; A I R. 1925 P.C. 42 and A.I.R- 
J917 P- 0 . Expl ; A.l.K. iy25 Cal. gG2 and A.I.R. 
1927 C*iL Qjd, Dist. from. 

History anti in<'i<kni^ of patni tonuru disciL^sccI — 
the word HaluWl.ir* » >cpbin(*d. 112 lad. Cas. G39— 8 
Pat. 190 = 9 P.L/r. 993 = A.I.R, 1928 Pat. 482. 

PaCni— River*beds included in patni tenure 
becoming cultue«tble land — Such land resumed 
by Government and assessed — Zemindars accepting 
settlement of land — Rent settled, whether adds 
to painidar's liability 

W'licn* the bc(U of th<* rivers included in the original 
patni iHcomc culiiirabic land and after suji land 
IS resumed by tlic Govt., the zemindar takes settlement 
of such land from the Govt, the rent settled in rcbpoct 
of that land in ih»* n sumption proceedings cannot add 
to the liabilities ol the painidars who arc entitled to 
hold atcoiding to the original patni lease, while the 
rcpicseniaiives of the original zemindars continue to 
own the land. Hence the patnidars arc entitled to a 
declaration that ihr rents assessed should be treated 
as Samil Jamas with tenure r«*nl as long as the 
representatives of the original lessors retain the superior 
interest. 

Where the zemindar refuse* s to uke sclilcmcni of the 
land and the patnidar pays the rents assessed in the 
resumption proceedings direct to the Govt., the patni- 
dar is eniith'd to tlairn al)atenient to the e.^teiu to 
which it can be shown that he 1$ paying twM e over for 
the same land. Put in die of any evidence as 

to the terms of the grant, or tliat the rate of rent was 
in any way affected by the consideration that there 
might be re-formation in the beds of existing rivers, 
it cannot be held that the patnidars arc paying rent 
twice over for any part of die lands held by them. 
A..I,R. 1941 Cal. 242*199 Ind. Cas. 618. 

—Patni — Sale of— Suit for khas possedsion— 
Onus* 

Plaintiffs purchased a putni in execution of a 
decree lor arrears of rent. Witliin 12 years of this 
purchase they sued for possession of the lands, 

Held, that it v/as for the plaintiffs to show that 
uic zemindar was in possession of these lands before 
the creation of the putni and that die possession of 
the defendants commenced after the putni came into 
existence or that such possession was not adverse* 

The decision of the Judicial Committee in 39 Mad. 
Sr? (P# C.) docs not lay down any principle 
contrary to that laid down in 19 CAV.N. 18. 61 Ind- 
Cas. 469^35 C.W.N. loSr: A.I.R* 1921 Cal. 754. 

“ — Pfttni— Transfer^*® rights — Completioa. 

The transferee’s rights are perfected by transfer by 
the patnidar and arc not contingent on payment of 
the fee and security under S. 6 (1) of the Patni Regu- 
lations, (15 C. 345 12 C. 622 Ft 20 W. R. 380, con). 
The transferee may therefore claim the cornpensatiou 
money on acquisition by Government even though he 
has not registered his name in the books of the 
Zemindar* 16 C.L*J. 301 = 18 CAV.N. 103=17 
Cas. 171* 

■Patni — Zcmindai ’s pQ\^tr to create inter* 
mediate tenore. 

A Zemindar can create a tenure intermediate bet- 
ween his zemindary interest and a patni provided he 
does not thereby prejudice the position of the first 
tenant. 60 C. 1092= A.I.R. 1933 Cal. 543*144 Ind. 
Gas* 92* 


62. Permanrot tenancy. 

See also: T. P- Act (i88a), Sg. 105 to zo8. 

Permanent tenancy — Oi>u5 — Party appealing 

to Civil Cou^t on ground Chat action of Revenue 
Board subjecting land to additional asaesameut 
was ultra vir* — Burden of proof is on him* 

'Die party appraling to ibc Civil Court has to ctla- 
blifh that th^ Oiurt bai> jurisdiction and that the 
Board of Revt-nue have acted ultra vires in subjecting 
the land included in the permanent Sottlcn^enl to an 
additional assessment. A.I.R. 1937 Cal. 574*=!76 Ind, 
Cas. 341. 

Permanent tenancy* 

The nwrc fact that tenure holders arc called jagii- 
daii^ tlocs not show that Uiey have a permanent interest 
but tends the other way. A I.R. 1933 Cal. 21 = 36 
C.W.N. 866= 140 Ind. Ca». 385. 

Permanent tenancy — Miadi sarbarakar — Tenure> 

if permanent and heritable. 

A miadi sarbarakar in Orissa has only a iem|>orary 
tenure and for the period of settlement only. His 
tenure is neither permanent nor heritable and he rannol 
claim re-appointment as a matter of right. A.LR- 1933 
Pat. 74=11 P^'^t. 757= 14 P.L.T.743=: 141 Ind. Cas* 340. 

permanent tenancy — Lessee can transfer in« 
terest in lease with consent of lessor — Such a 
transfer cannot create custom or vary the terms 
of lease* 

During tlie period nf the lca$e, the lessee has security 
of tenure and may, with ihr consent of the lessor, 
alie nate his interest but his inkTCst and that of his 
transferees is nonetheless temporary and for the period 
of the lease only and no amount of tran.sfercncc by 
contract, succession or inheritance during the period 
of the b ase can create a *'cuftom^’ to vary die terms 
of the lease and override the stipulation for a fixed 
period* AJ*R. 1933 Pat. 74=11 Pat* 757=^4 P-LT. 
743= 141 Ind* Cas. 340* 

Permaoent tenancy — Suit for declaration of 

tiUe Onus of proof that lands were included in 

settled estate* ^ , , r .-*1 . 

Where the plaintiffs sue for dcclaratioa of title to 
land alleging that the lands were dry lands at the 
lime of die Permanent Settlement and were assttj^cd as 
included uithin their permanent setUed estates, the 
onus of proving that the lands were included wiilun 
the csUic and assessed at the time of tlie Pcrinai.cnt 
Settlement is on the plaintiffs. As it is a question of 
fact and not of law, it is to be proved in order to 
enable Uic plaintiffs to succeed in the suit. AJ.R, 
1931 Cal. 239=34 C.W.N. 1113=133 Ind. Cas. 573. 

Permanent tenancy— Succession^ Custom 
Onus* 

The rule of succession to a permanent tcnuiv, 
heritable in its character, is, in the absrncc ol a 
statute, terms of a grant, if any, or Nalid and binding 
custom to the canirary, Utc same as is applicable to 
other properties left by a deceased tenant. 1 1 a 
special custom excluding collaterals from inheritance 
as regards a permanent tenure is pleaded, the party 
pleading such a custom must have die onus laid on it 
to prove by satisfactory evidence that such collaterals, 
though heirs under the personal law of the deceased 
tenant in respect of all other assets left by him, 
were excluded from inheritance as regards his rights 
in the permanent leoure* 119 Ind. Cas. 5i4'7*9*9 
A.L. J. 309«=io L.R.A. Rev. i38=A.LR. i 9«9 AH- 223. 

Permanent tenancy— Proof of. , 

The Court has to find whether the tenants 

predecessors possessed occupancy rights at the mcep- 


41 


LAND TENURES — 63. Poramboke lands. 


42 


tion of the relation of the parties, and not whether 
there was a subsequent change in those relations. 
When tlic origin of the tena»>cy is not known, evidence 
of the acts and conduct of the parties consiiutcs the 
best and the only evidence to prove the nature of the 
tenancy. The Court is entitled to infer from the 
continuance of land in the same hands at a low and 
unvarying rent, permanent rights of occupancy. 
79 Ind. Cas. 6*9=1024 M. W. N. 487=A. I. R. 1924 
Mad. 833 = 47 MX.J. 598. 

— — Permanent tenancy — Long possession— Pre> 
sumption. 

Where plaintiff is in undisturbed possession of a 
tenure which wa.s in existence for 75 years, from his 
purch.ise in 1879 till the partition proceedings. Held, 
that the tenure was parmanent. But it docs not 
follow that the tenure is not liable for enlianccment 
of rent. 37 Cal. 662 = 15 C.W.N. 45=7 Ind. Cas. 881. 

— — permanent tenancy — Evidence — Cbaracte> 
sistics. 

Long possession at uniform rent, erection of 
expensive buildings without interferences, transfers by 
sale, gift, mortgage in succession, execution of receipts 
for rent, in which it is described as permanent, are 
indications to show the permanent nature of the tenancy. 
(28 C. 738 F. 3 C. 696, 16 C. 223, 21 A. 496, Dist.) 
in the case of a permanent tenancy at fixed rate no 
enhancement can be allowed. Permanent tenants cannot 
also be restrained from building or rebuilding their 
houses in the absence of a contract to the contrary. 
197 P.W.R. 1912=209 P.L.R. 1912 = 121 P.R. 1912= 
17 Ind. Cas. 208. 

63. Poramboke lands. 

See also: Land tenures— Ryotwari— Tree patta. 

Poramboke lands — Tree patta. 

Where land has been registered as tope poram* 
boke, prima facie the paramount title is with 
Government. Tree pattas not being issued to 
owners of the land on which the trees stand, 
the holder of tree patta in respect of land 
registered as tope poramboke is not owner 
thereof. 79 Ind. Cas. 881 = A. I. R. 1925 Mad. 143. 

Poramboke— In inam village — Burden of 

proof. 

In an inam village belonging to the plaintiff, 
all lands within the ambit of the village prima 
facie belong to the plaintiff and it is for the 
defendant to raise the plea that the suit lands are 
communal poramboke lands and therefore do 
not belong to the plaintiff and to allege and 
prove the facts necessary to substantiate the con- 
tention. 81 Ind. Cas. 1021=20 M. L. W. 185= 
A.I.R. 1925 Mad. 139. 


proper case favouring a«* injmution issatlsfac- 

no injunction ought to issue. 62 
C.L.J. 123=166 Ind. Cas. 878. 

statutory tenure. 

Prodhani tenures are not statutory tenures, and 
the incidents of any particular tenure must largely 

of custom or of contract. 62 

C.L.J, 123= 166 Ind. Cas. 878. 

Pradhan. 

Tenants inducted by Pradhan cannot acquire 
rights by adverse possession againsPthe land-lord. 
1 o define the status of a Pradhan in the Santhal 
Parganas is a somewhat difficult matter. He is 
not s tenure-holder in the ordinarily accepted sense, 
but he has all the attributes of a tenure-holder and 
possibly he has greater rights. The Pradhan 
although not a tenure-holder as defined in the 
Bengal Tenancy Act at the present day combines 
both the attributes of Jeth raiyat or head raiyat of 
a village and ijaradar or true tenure-holder 
1921 P.H.C.C. 8= A.I.R. 1921 Pat. 67. 


65. Rafa-tanki tenure. 

Rafa-tanki tenure. 

The nature of the Rafa-tankidari interest is a 
question for determination in each case and they 
cannot be classed as a whole either as tenures or 
as raiyati holdings. 

The status of Rafa-tankidars in the particular 
case was that of tenure-holders and the tenants 
under them were occupancy raiyats. 

In 1838 during the resumption proceedings by 
the British Government a compromise was entered 
into between some of the Tankidars and the 
Government to the effect that on condition of their 
agreeing to pay rent at a certain fixed rate no en- 
quiry would be made as to the liability of their 
interests to be resumed. The rates so fixed were 
known as Rafa-tanki, or compromise quit rents, 
and the holders of these lands came to be known 
as Rafa-tankidars. In many cases Rafa-tankidars 
belonged to the raiyati class, but this in itself 
is not sufficient to show that their interests were 
necessarily those of raiyats rather than tenure- 
holders- 105 Ind. Cas. 633=6 Pat. 698=9 P.L.T. 
72=A.I.R. 1927 Pat. 209 (F.B,). 

Rafa — Tanikdars — Occupancy rights — 

Khurdah. 

In the Khurdah Estate, and in zemindaries 
which at one time formed part of that Estate, 
Rafa-Tankidars are occupancy Rayats and not 
tenure holders. 5 Pat* L.J. 373 = 57 Ind. Cas. 225. 


66. Rent-free. 


64. Pradhan. 

See also: (1) Chota Nagpur Ten. Act, 1908. 

(2) Land Tenures — Headmanship. 

. Pradhani tenure— Ingredients of— Hat-Injunc- 
«»training the holding of Hat. 

Where cerUin persons holding a pradhani tenure 
in respect of the entire village hold a hat in a 
lew plots belonging to them, it does not amount 
to such use of land as can be held to withdraw an 
unreasonably large area from cultivation, as would 
justify the granting of an injunction, at the 
instance of the proprietor of the village, restrain- 
ing those persons from holding the hat on these 
plots. A hat IS a useful institution which is run 
Ipr the benefit of all the villagers, and unless a 


—Rent-free— Revenue free and rent free 
lands — Distinction — Importance of, on question 
of onus. 

The claim of a revenue*free title is obviously dif- 
ferent from a claim that the lands are held rent-free. 
The latter proceeds on the assumption that the lands 
are included within the regularly assessed estate of 
the land-lord but the tenants are still entitled to 
hold them without payment of rent to the zamindar. 
If the lands are claimed to be revenue-free, that 
is, lakheraj in the strict sense of the word, it will 
be for the plaintiffs to show before they can 
succeed in their suits that the lands are comprised 
within tbeir estate. On the other hand, if the 
defence is only a plea of rent-free title, the orus 
of proof will lie pn the defendants, who will have 
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to prove when and how they or their predecessors 
relieved tliemselves of the obligation to pay rent. 
A.I.R. 1942 Cal. 309 = 74 CL.J. 574=46 C.W.N, 309 
= 200 Ind. Cas. 749. 

—Rent-free. 

Muafi or rent-free tenure may be analogous to 
that of tenancy but it is governed by different 
provisions of law. A.I-R. 1942 Oudh 25 = 1941 
O.W.N. 1101 = 1941 R.U. 851 = 1941 A.W.R. 879= 17 
Luck. 215 = 196 Ind.Cas-673> 


Rent-free — ‘‘Belagan,” whether means rent- 

free holding. 

Without deciding that '*belagan” means generally 
in the District of Jliaria all tliat tlie Court (in Let- 
ters Patent Appeal) held was that it could npt take 
a different view from the Courts below having re- 
gard to the materials on the record, i. e., the word 
“bclagan” as used in this district did not necessarily 
mean rent- free but that it meant a holding which is 
not paying rent, and such may be a rent-free hold- 
ing or it may be a holding for which rent may later 
be assessed. A.I.R. 1941 Pat. 488=7 B.R. 750=194 
Ind. Cas. 300. 

Rent-free* 

Land-lord mortgaging land with possession can- 
not create right in tenant to hold the land rent-free. 
This can only be done by the mortgagee in posses- 
sion but even that would not be binding against the 
mortgagor unless the settlement was made bona 
, in the ordinary course of management. 5 
B.R. 342=A.I.R. :1939 Pat- 258 = 180 Ind. Cas. 


Rent-free — Long possession without pay. 

ment of rent — Presumption. 

. Long possession without payment of rent ma' 
justify, in particular circumstances, an infertnei 
oi a rent-free tenure. The onus is always on th< 
side of the tenant to establish by satisfactor' 
evidence that the tenure he holds is rent-free 
when the land-lord has shown that the land is withii 
the revenue paying estate. A.I.R. 1937 Cal. 755= 
65 CL.J. 474= 172 Ind. Cas. 98?. 


—Rent-free tenure — Creation if. 

A rent-free tenure is created when the proprietor 
of a land creates rights by which one person can 
hold it free of rent while the other is liable for the 
revenue and where such rights are created, the law 
as to rent-free grants applies. The law as to 
resumption as to rent-free tenures overrules, in 
view of Government interests contracts otherwise 
valid. In considering their effect considerations 
other than those applying to ordinary transactions 
must betaken into consi’deation. 1 O.L.J. 325=25 
Ind. Cas. 594. 


■ Rent-free tenure— Long possession without 

payment rent. 

From the evidence of long and uninterrupted 
possession without paying rent, the Court may 
presume the land to be granted rent-free, though 
possibly not revenue-free. There can be a rent- 
free grant of a permanently settled land and such 
a grant is binding on the grantor's heirs and suc- 
cessors. 

In strictness Xakhiraj' indicates a freedom from 
liability to pay revenue but is often used loosely 
to indicate exemption from liability to pay rent. 
18 C.L.J. 166=18 C.W.N. 913=21 Ind. Cas. 415, 


67. Resumption and forfeiture. 

See also; 1, Land Tenures — 

(a) Ghatwali tenure — Forfeiture 

(b) Service tenure 

2. Grants 

3. Inams 

Resumption and forfeiture — Saranjam — 

Grant of royal share of revenue — Resumption 
of grant. 

When a grant of the royal share of the revenue 
takes place and the grant is resumed by the Govern- 
ment afterwards, the Government do not acquire 
the mirasi or the occupancy right which is a herita- 
ble and transferable right in holdings of which 
the saranjamdar has become the khatedar during 
the continuance of the grant, either by surrender 
or forfeiture. 89 Ind. Cas. 539=49 Bom. 126=26 
Bom. L.R. n73=A.LR. 1925 Bom. 197. 

Resumption and forfeiture. 

Resumability of a tenure is different from its 
forfeiture on account of dismissal of its holder. 
84 Ind. Cas- 405=3 Pat. 673=A.I.R. 1924 Pat. 616. 

— ■ Resumption and forfeiture— “Santhathi 
Brahmaswam” and “Adimayavana.** 

No custom in favour of a right of re-entry of 
land-lord who has granted lands on the tenures 
known as Santhathi Brahmaswam and Adimaya- 
vana is established. 65 Ind. Cas. 942=45 Mad. 
394=15 M.L.W. 650= 1922 M.W.N. 192=31 M.L.T. 
l = A.I.R. 1922 Mad. 274=43 M.L.j. 1 (F.B.). 

68 . Ryotwari. 

Synopsis. 

a. Alienable and heritable 

b. Evidence 

c. Irrigation rights 

d. Nature of holding 

e. Occupancy right 

f. Pattadar’s rights 

g. Permanent tenancy 

h. Remission of assessment 

i. Resumption and regrant 

j. Right to vary assessment 

k. Tree patta 

l. Unassessed waste lands. 

68 (a). Alienable and heritable. 

Ryotwari — Alienable and heritable. 

The estate of a ryotwari proprietor is heritable and 
alienable. He has a sufficient estate to support a grant 
of an easement and he would be a capable grantor as 
understood in English Law, for the application of the 
doctrine of lost grant. (19:^6) M.W.N. 426 = 44 
M.L-W. t39=A.I.R. 1936 Mad. 682 = 71 M.LJ. 187 = 
59 M. 979» t64 Ind. Gas. 764. 

68 (b). Evidence. 

'Ryotwari — Evidence. 

Where cerain land does not appear to have been 
assessed and there is no name given in col. 16 of the Sur- 
vey and Settlement Register prepared under the Madras 
Surveys and Boundaries Act under the beading “Name 
of enjoyer,” these facts, by themselves, do not prove 
that the land is not ryoti. A.I.R. 1939 Mad. 710=49 
M,J..W, 238= (1939) M.WJN. 230. 
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68 (c). Irrigation rights. 

— Ryotwari — Irrigation rights. 

The right of the holder of wet land on ryotwari 
areas under Govt., whether it be based on contract or 
whether it be proprietary in its nature, is a right to the 
accustomed quantity of water and is subject to the 
right of the Govt, to control the supply and even to 
change the source provided there is no diminution of 
facilities. A ryot cannot prescribe for a right to take 
water from a particular source without regard to Govt, 
control and no declaration to this effect can be given 
unless tlie circumstances warrant the assumption that 
the Gtovt. has expressly divested itself of the control of 
sources of water supply. 

A lost grant cannot be presumed as against the 
Govt, unless there is evidence of 6o years’ user and 
never when the evidence shows positively that no such 
grant had been made less than 50 years’ before the 
suit. (1936) M.W.N. 358=A.I.R. 1936 Mad. 692= 
162 Ind. Ca^ 97. 

—Ryotwari — Irrigation rights. 

Under the generallaw prevailing in the Madras 
Presidency, the ryot is entitled to be given such supply of 
water as is necessary and sufficient for the irrigation of 
his registered wet fields. He hat no right to insist that bis 
supply shall come from any particular sotirce or any other 
source than that recognised by Govt.or that it shall come 
by any particular channel, nor can he prescribe against 
the Govt, for such right by user otherwise for any length 
of time. It is open to Govt, to alter at any time the 
manner and method by which it supplies the necessary 
water to him and he has no grievance or cause of action 
thereon. (P clationsbip between the Govt, and the 
wet ryot and the wet ryots inter se indicated). The 
wet ryot has a right as against other wct ryots and 
even subject to Govt.’s right to give him an equally 
efficient supply, as against Govt, to the protection of 
law for that supply, once it has passed into the channel 
ear-marked for his supply. One ryot cannot prescribe 
against another. His user of a particular channel is in 
no sense adverse to the user by another of another 
channel, since each uses it by authorisation of Govt. 
Nor is it an easement by which he ig conveying pro- 
perty of his Own over a servient tenement. It is an 
mcident of ryotwari tenure. If the customary supply 
and manner of supplying according to this contractual 
or proprietary right has been interfered with, not by 
Govt, but by private parties such interference, prima 
focie is an invasion of a right and will give rise to a 
civil cause of action. 

The doctrine of percolating water flowing under 
ground in undefined channels as settled by English 
decisions should not be applied to the water carried in 
the sandy bed of an Indian river in the dry months 
between monsoons. Necessary modifications must be 
made in the English Law of flowing water to make it 
applicable to the tropical countries. 

. (Right of wet ryots inter ee discussed.) 


evenofUie owner of soil uiulrr whiclt it prroiilmrt. ;iml 
though Uiei'c is, therefore, no iiifi ingrinrut of any linht 
of property by appropriating such i>crtoliitiiig u.itrr 
yet it is possible for an owicr to be guilty of .1 brrai li 
ofcoiitiact, if, by appropriating niuter-grouucl pcnol.i* 
ting water from his land, he causes ditninuiioit of .1 
supply wliich he is obliged bv law to inaintain. A.I.K. 
i93t Mad. 284=33 M.L.VV.‘63 i = Gi MLJ. 

M. 793 = 133 I»d. Cas. 507. 

Ryotwari — Irrigation rights. 

Mirasdars who own wet lands from lime irntnetno- 
rial have a preferential right to the supply of water 
from a Government tank in a village to Ujc assignees 
of waste lands from Government who have since 
brought them under cultivation. Ind Gas. 734. 

(Mad.). 

Ryotwari — Irrigation rights. 

A plaintiff, whose land i^ prevented from getting 
%vaier by a dam erected by Government, can sue in a 
Civil Court to protect his right. (1914) M.W.N: 788 = 
26 Ind. Cas. 18. 

68 (cl). Nature of holding. 

Ryotsvari — Nature of holding. 

There it absolutely no relation or analogy between 
the nature of Ktimri lands in South Canara and ryiu- 
wari holdings. 80 Ind. Cas. 835 = 26 Bom. L-R- 639 = 
20 M.L.W. 49=51 I-A. 257=1924 M.W.N. 572=35 
M.L.T. 128=47 Mad. 572 = 29 C.W.N. 365=A.I.R. 
1924 P.G. 150=47 MLJ. 35 (P.C.) 

68 (e). Occupancy right, 

Ryotwari — Occupancy right — Presumption 

against — Vernacular descriptions of tenure — Con- 
tract executed by predecessors of tenants nega- 
tiving claim of occupancy — Onus. 

There is no special rule as to burden of proof appli- 
cable to Tanjore temples on account either of their 
location or their management by the Collector up to 
i860, or on account of anything except the agreements 
between the Collector and the ryots about 1830. 34 
M.L-J, 234 Expl. The fact that lar.d-holdcrs bad a 
tendency to get inserted in patias and muchalikas 
terms negativing the existence of occupancy rights is 
not itsell sufficient to justify a Court in refuiing to 
consider on the merits and with reference to the burden 
of proof such terms in patias and muchilikas of a date 
prior to the decision in 6 M.H.C.R. 164. There is a 
presumption against occupancy rights in a tenant of a 
ryotwari pattadar. Vernacular descriptions of tenures 
in Madras Presidency are elastic and llicir definitions 
derived from Wilson’s Glossary, or other works of 
reference must be accepted with caution as correspon- 
ding almost to their normal meanings and subject in 
each particular case to revision in the light of its 
circumstances. (1920) M.W N. 163=10 L.W. 525 = 53 
Ind. Cas. 3 <* 8 . 

[Also (1920) M.W.N. 532=12 L.W, 191.] 



When the whole of water supply has not been cut 
off, but only jomc of it, and when there has also been 
a general ibortage of supply, it it very difficult for a 
parW to prove the precise amount of diminution caused 
by the action of others or the precise amount of the 
particular damage caused by that diminution. Under 
such circumstances, the injured party has a cause of 
action apart from proof of actual damage and has a 
right to an injunction if he establishes prospective 
probable damage. 

Per Pandalal, J.— -Though there is no ownership to 
percolating water till it reaches a defined channel not 


Ryotwari — Occnpancy right — Pattadar — 

Long enjoyment and low and un-vaiying rent— 
Transfer of holdings by tenant — Effect of. 

In the cate of lands held under the ryotwari scltlc- 
roents the presumption is that the ryotwari pattadar is 
the owner of the land and the burden is on his tenants 
claiming a permanent right of occupancy to prove it. 
Merc length of enjoyment in the capacity of tenants 
or parukudies irrespective of their circumstances docs 
not raise a presumption of occupancy right. The 
inference as to occupancy right depends on a considera- 
tion of the whole circumstances of the cate and anjong 
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iheje circumstances are tlic continuance of the lands 
in the same hands at low and unvaryincr rents and 
the recopnicion by the land lord of the tenant’s riehts 
to transfer the holding. 

Th*- history of the ryotwari settlement considered. 

L. W. 453=20 Nf.L.T. 311=52 
Ind. Cas. 247. 00 


confer occupancy rights on them. Nor docs the 
fact that the tenants have made transfers of the 
holdings without objection or demur by the trustees 
confer a permanent occupancy right by estoppel. 
23 M.L.T. J6t = 34 M.L.J. 234=7 MX-W. 380— 44 
Ind. Cas. 804. 


Ryotwari — Occupancy right. 

Tlir- right or an occupancy right as ovcr-riding the 
proprieior’s right to cultivate his owm lands is of a 
special character and as such it is one which die 
parly seeking to derogate is bound to establish. 

hen the defend, lilts liave been accepting leases 
from the plaintifT in respect of the suit lands and 
u. cn the crops were attached, they failed to brine a 
suit to cstablidi thnr right when tlieir claim petition 
was rejected, the defendants have failed to make out 
their occupancy right. (1915) M.VV.N. 277 = 28 Ind. 
C,as. 916. " 


68 (£). Pattadaris rights. 
—Ryotwari — Pattadar — Rights of. 

The rights of a pattadar holding land upon ryotwari 
tenure under the Government are not the same as 
those of an occupancy tenant under a land-holder of an 
estate. So it cannot be maintained that the occupant 
of land under the former tenure can by means of 
such occupation acquire by prescription a litle under 
the latter tenure. 41 Ind. Cas. 167 (Mad.) 

““ — Ryotwari— Pattadar — Tenants under — nialw 
of permanent occupancy — Onas. 

If in a case of ryotwari land the under-tenants, 
under a Government pattadar, claim a permanent 
right of occupancy in the land the burden of proving 
their right is on the tenants. A permanent tenancy 
may owe its origin to a custom, contract or title. 
Where the under-tenants of a pattadar had been in 
possession from time immemorial digging wells and 
making expensive improvements and selling the wells 
with or without Uie lands and enjoying the proper- 
ties hereditarily. Held, that they had proved a 
permanent right of occupancy. 43 Mad. 567=47 I.A. 
76 = 18 A.L..T. 707=22 Bora. L.R. 578 = (j 920| M.W.N. 
61 = 27 M.XT. 102=11 L.W. 39Q=38=M.L.J. 476= 
56 Ind. C^, 117 (P.C.) 

[On appeal from 24 M.L.J. 571 = 13 M.L.T. 450 = 
(*913) M.W.N. 434=20 Ind. Cas. 374.] 


- 'Ryotwari tcnarc— Pattadaris rights— Govern* 
mentis rights to put an end to the tenure. 

A ryotwari holder is entitled to hold the lands so 
long as he paid the revenue properly leviable from 
him; and in default he can be ousted only on legal 
process taken under Madras Act II of 1864. The 
Government after having once granted the lands to one 
person cannot subsequently take them away from 
him otherwise than by process taken under Madras 
Act II of 1864 and grant a fresh patta to another 
19 M. 156; 31 I. A. 207 foil. 15 M.L.J. 416=28 
M. 505* 

68 (g). Permanent tenancy. 

Ryotwari — Permanent tenancy — Onus of 

proof. 

The onus of proving a permanent tenancy under 
a ryolvrari Pattadar is on the tenant setting up such 
right. Where the ryot is a temple the trustees of 
which could not create a permanent lease of the 
^plc lands, the presumption against the acquisi- 
tion of occupancy rights by the raiyati is greater. 
Mere desenpuon by the tenants as kudikaSaidan, 
Ulavadaikani nuraidars m the village could no( 


68 (h)* Remission of assesstnent. 

—Ryotwari — Remission of assessment on 
land used for cattle shed— Land not excluded 
from patta— Effect. 

^Vhcre plaintiffs petitioned Government to allow 
them to use a portion of their own land as a cattle 
shed and a farm house free from rent and the 
Government allowed the remission but in the next 
pattah the portion of the land in question was 
included though the assessment thereof was deducted 
from the total amount of rent, Held, that the 
plaintiffs did not give up their interest in the lard 
and rlarc it at the disposal of the Government 
absolutely. 26 Ind. Cas. 061 (Mad ) 

Ryotwari tenure^Retnission of aseessmeut. 

Where at the request of the ryots certain land 
occupied by them was exempted from assessment and 
classified as gramanatham, the ovs'ncrship or title 
of the ryots is extinguished and it is not open to 
them^ notwithstanding luch classification, to retain 
the land. Where land is classified as porambokc 
nattaoi and is annexed to the village site, the land 
is at the disposal of Government and the latter 
may grant it to bona fide applicants for house*site* 

13 M.L* J. 26q. 

68 (i)* Reaomption and rogrant. 

• Ryotwari — Reaumpiion and re-grant of 

inam declared illegal— Refund of land revenoe— 
Claim for— Maintainability — Patta— Effect of. 

The Government resumed a devadayam inam and 
granted a ryotwari patu to a certain person in res- 
pect of it. The plaintiff derived his title from this 
person. The resumption by the Government was 
ultimately held to be illegal by a competent Civil 
Court. The plaintiff sued the Government for the 
recovery of (he assessment which be had paid. 

Held, that as the plaintiff had paid the revenue 
with knowledge that Government's right of resump- 
tion was in litigation there was no question of 
mistake, 

Hold, further that the issue of a patta not only 
did not convey the land in question from Govern- 
ment to the plaintiffs predccessor-in-inlercst but 
did not even create a contract in respect of the land 
between them and that the plaintiff was not entitled 
to refund of land-revenue paid. 123 M.L- T. 746 
and 26 Mad. 2C8, Foil.; A.I.R. 1922 P.C.‘ 403 

Dist 87 Ind. Cas. 644 «=i 925 M W.N. 48i = A.LR. 
1925 Mad. 859=48 M.L. 440. 

66 (J)« Right to vary assessmc&e. 

— Ryotwati tenure — Right to vary assesament. 

The proprietorship of the ryoty^^ri holder in his 
holding IS subject to the prerogative which the 
Chown h^^ according to the common law of India, 
of imposing, by an executive act, aisr^sment on land 
and varying it from timi to time. The rigtt of the 
Governm^t to assess land to land revenue and to 
vary it u not a right created or conferred by any 
statute, but the Crown possesses the prerogative of 
nacung from a subject holding arable land its 
sb^e of produce or the equivalent of such 
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produce. qi Ind. Cr»s. 82 = 48 Mad. 586=22 M.LAV. 
762=1925 MAV.N. 815 = A- I- R- *925 Mad. 1134- 
49 M.L.J. 79. 

68 (k). Treepatta. 

Ryotwari— Tree patta— Land patta— Cancella- 
tion of tree patta— Effect of— Right of pattadar 
of land to trees. 

Plaintiff held a patta of trees on suit land for 
years and defendant held patta for land. The former 
patta was cancelled and defendant interfered 
plaintiff’s enjoyment of trees. In plaintiff’s suit for 
recovery’ of trees it wa.s held that the cancellation of 
the tree patta did not vest ONSTiership of them in 
the defendant and plaintiff had a preferential claim. 

36 Mad. 148=10 M.L.T. 488*(i9n) ^ MAV.N. 
= M.L.J. 20i«i3 Ind. Cas. 37 * 

68 (!)• XJnassessed waste lands* 

Ryotwari tenure — Unassesscd waste lands 

Rights of Government— Penal assessment — Effect 

bnasscssed waste lands in Government ryotwari 
tracts are at the disposal of the Government till a 
patta is granted. When once patta is granted, the 
right of the Government is confined to the recovery 
of the revenue due in respect of it. The peneal or 
Sivajama assessment imposed by the Government 
on trespaesers amounts to a condoning of tne^ act 
of trespass, but does not amount to a recognition oi 
any right, nor any undertaking on the part of the 
Government to permit the occupation for the 
91 Ind. Cas. 503, Ref. to. 124 Ind, Cas. 607 (Mad.). 

69. Saranjam tenure. 


latter had a temporary trnure during iIm* i oiiiiiiu.iiicr 
ot the lease, Sarabarakars whovrre fmiml I0 hr lu 
possession of the tenures. Irom gi^nriatic n u> rc 
before 1803 wci'C clasMficd a*, the ‘‘nuTuroji saral>arak Th * 
while those who couUl not prove ihc exi'ilencc of U 
a tenure but who had ncvcnlule^s l ien fnuiul u. I 
in long possession of the tenure and wore in 


i 
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Saraojam tenure— Nature and mcidents of— 

Saranjam Rule.— Effect and .cope of— Adverse 
possession by stranger — Value of — Resumption 
by Government— Effect on nature of land. 

It is clear that the whole structure of saranjam 
tenure is founded in the sovereign right, which czn 
only be changed by conquest or treaty. So founded, 
jagirt and saranjams, with the feudal incidents 
connected with them, are granted or withheld at the 
will and pleasure of the sovereign power, and if 
granted, the fixity of tenure is always subject to 
mterruption and revocation by resumption, whether 
temporary or absolute in character. No incident 
normally applicable to private rights between subject 
and subject can fetter or disturb the sovereign wul. 
Thus adverse posfcssion by a private person for 
however long a duration, is nugatory before a 
paramount rriumplion or a re-grant. The rules 
framed by the Government arc only rules of con- 
venience and cannot exhaust the general power or 
prevent the Government from making a decision ^ or 
determination referential to a particular saraniam 
without altering the rules with regard to all of 
them, A saranjam tenure cannot be . destroyed by 
adverse poisession. When Government resume the 
grant by levying the full assessment payable, the 
land ceases to be saranjam land and becomes khalsa 
land. 49 Bom, L,R. a70=A.I.R. 1947 Bom. 340 (F.B.) 

70« guabarakari. 

- Sarabmrakari — Glasslf Icatlon of sarabarakari 
into maurasi and miadi— Prote^oo of rigbto of 
proprietora mnsoag others. 

The distinction between ^^aurasi sarabarakari’* and 
^^miadi sarabarakari” conusted only in this that the 
former bad a permanent and heritable interest while the 


tr 

-.0/ p(USCj.Mnll 

at the lime of tin- gettlcmrnt wire r«TonU-‘l “lui.uli 
sarabarakars’'. Therefore, U\cKtalus«-f “iinadi saiaha- 
rak.ars” under the fi«bt Piovincial Sctllrnunt of i}*j7 
\sas of a temporary nature duiin« the contlmiance « f 
tiic lease. Tiic period of the first i.iHU‘ii.«-nt w.^k 
exieJided by 30 years and continued up to t8()7\\liCii 
afresh settlement liegan. The < l.bssifit uiiim o| s.ar.al .\- 
rakars into “maurasi” and “miadi” (which means f..r 
a fixed term) must be coiwirtied to have been ni;u!»- 
with a view to protect the lights ( f pr*.prictors ,im»nic: 
others. Government reserved to themselves rights in 
regard to public icven»ie only. 15 P.L.T. 639-=^ A.I .U. 
1934 Pat. 632—1 B.R. 88 (2> = i52 Ind. C.is. 759. 

Sarabarakari — Miadt .^arabarakart — Permanent 

and heritable right. 

Miadi sarabarakars c.innot claim any permanent and 
heritable right by being treated as sub-proprietors. If 
they have come to be noted ns “suh-pi oprieiors’* in 
the Survey and Settlement Reeonls, this fact will not 
alter share status as conferred on them by the dticununt 
of their title, viz., their kabiiliyat. 15 P.L.T. 639 = 
A.I.R. 1934 Pat. 632=1 B.R. 88 (2)=i5Q Ind, C'ns. 750. 

——Sarabarakari — Incidents of— KImrda — Orissa. 

Sarabarkars in Kburda are mere office holders, though 
in practice their positi'-n v. ns liercditary. They have 
no heritable or transferable right in their office or in 
the Sarabarkari Jagir lands. They arc liable to dismis- 
sal for mis-conduct and upon dismissal lose all rights in 
the Jagir lands. 46 Cal. 378 = 36 M. L. J. 18 = 25 
M.L.T. 73=20 C.L J. 17.5 = 9 M L.W. 269 = 23 C.W.N. 
343 = 21 Bom. L.R. 580 = 34 I.A. 246= t8 Ind. Cns. 391 
■(P.C.). 

[On appeal from 18 C.W.N. 74=22 Tnd. Cas. 359]. 


71. Saunjbi tenure. 

Saunjbi tenure — Removal of rautijhidar — JuH- 

undur City (Punjab). 

The principle that a saunjhidar in a village can be 
removed only by the proprietary body does not apply 
to the case to a saunjbi or saimjhidar of Jullundiir City 
within Municipal limits. A.I.R. 194“ L^h. 356=* i92 
Ind. Cas. 429. 

Saunjbi tenure. 

Under saunjbi tenure the saunjhidar is entitled to 
retain possession without paying any rent so long as 
he gives his services as purohit to the grantor. 109 
Ind. Cas. 653 = A.I.R. 1929 Lah. 77 . 

72. Savaram. 

Savaram — Nature of. 

Per Sondara Aiyar, J.— Savaram docs not neces- 
tarily import absence of kudivaram in the cultivating 
rvot It was compensation granted to iht Zammdar 
or Revenue Officer by the Mahomedan Government, 
In some cases land exempt from payment of rent was 
granted. But if it was unavailable, the revenue of a 
portion of the lands for the assessment ^ of which he was 
^sponsible was granted. Per Sadasiva Aiyar, J.— In 
con«quence of ccrUin lands brmg savaram the 
Courtt may (but not must) presume that both Melvarajn 
and Kudivaram belong to the Zammdar. 36 Mad. 168 
=23 M.L.J. 624=(*9I2) M.W.N 1193 = 12 M. L. T. 

561 = 17 Ini Ca*. 353 * 
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73. Service tenure. 

See also: Grants — Inam — Service inams. 

Synopsis. 

a. Alienability 

b. Chaudry and kanungo 

c. Chaukidari Chakran lands 

d. Denial of title — Ejectment 

e. Description “kasra chakran” 

f. Dharmilla inam 

g. Digwar — See: Land tenures — Digwari 

tenure 

h. Ejectment 

i. Grantor if can put an end to 

j. Indicia 

k. Inference of permanent heritable 

character 

l . Khairat Kusbrit tenure 

m. Muafi kidmati lands 

n. Mullagiri lands 

o. Personal service 

p. Purakkudi service 

q. Resumption 

r. Right to hold adversely. 

73 (a). Alienability. 

— Service tenure — Alienability — Cessation of 
service. 

If the service cannot be enforced, the service tenure 
looses its character as a service tenure under the 
common law fetter of inalienability is removed and the 
land can consequently be alienated. 18 C.L. J. 377*= 
18 C.W.N. 297 = 11 Ind. Cas. 481. 

Service tenore— Alienability— Resumption. 

A right of forfeiture on alienation or inalienability 
cannot be inferred from the existence of a right of 
escheat in the land-lord on failure of the grantee’s heirs. 
The custom must be proved by evidence. Resumability 
does not follow from alienability; the right of resump- 
tion and re-entry on alienation must be expressly 
given. 38 M. L. J. 275 = 27 M. L. T. 111 = 55 Ind. 
Cas. 380. 

Service tenure — Alienability — Palayam of 

Kannivadi. 

Where the Palayam of Kannivadi was originally 
held in military and police service tenure and the 
two services were abolished in 1801 and 1816 by 
Lord Clive’s Proclamation and by the Government 
of Madras respectively the tenure ceased to be a 
service tenure and consequently became alienable. 
60 Ind. Cas. 953=20 A.L.J. 393=26 CW.N. 106= 
48 I.A. 100=44 Mad. 575=34 C.L.J. 6=14 M.L.W. 
49=1921 M.W.N. 352=A.I.R. 1922 P.C. 154=40 
M.L.J. 537 (P.C.). 

Service tenure— Alienability — Palayam. 

Lands held on service tenure are inalienable 
beyond the life-time of the holder. If an^ estate 
is freed from its connection with its public office 
and the services are abolished, it is subject to the 
same incidents of ownership and devolution as 
ordinary property. Where lands held on service 
tenures have, been alienated, the subsequent 
enfranchisement of the lands from service will not 
validate the alienation so as to give an absolute 
interest to the alienee. 34 M-L.T. 17 and 24 Bom. 
556, Rel. 

An unsettled palayam held originally on condi- 
tion of rendering military and police services, 
ceases to be inalienable on the abolition uf such 
services by the British Gov«njment in spite of ?he 


omission of the Government to issue sanad under 
Regulation 25 of 1802 finally settling the peisheush 
payable by the holder of the estate. 1 1. A. 283 and 
1 I.A. 268 Rel. 41 Mad. 749=34 M.L.J. 563=24 
M.L.T. 1 = 8 L.W. 382=47 Ind. Cas. 733. 

[Affirmed on appeal by the Privy Council: 40 
M.L.J. 537.] 

73 (b). Chaudry and Kanungo. 

Service tenure — Chaudry and Kanungo 

tenure — Incidents — Permanent or precarious — 
Rule of succession — Rights of holder and of sons 
and junior members. See Hindu Law— Succession. 
I.L.R. (1949) Cut. 811. 

73 (c). Chaukidari Chakran lands. 

Service tenure — Chaukidari Chakran lands 

—Resumption by Government. 

Where chaukidari chakran lands situate in a 
Zemindari and included-in the malguzari lands are 
resumed by Government the title of the Zemindar 
is not affected; but Tannadhari lands are Lakhiraj 
(rent-free) and resumption by Government puts an 
end to tittle of Zemindar. 44 Cal. 841=21 C.W.N. 
609=32 M.L.J. 565=15 A.L.J. 390= 25 CL-J. 
499=19 Bom. L.R. 462=(1917) M.W.N. 459=6 
L.W. 101=2 Pat. L.W. 1=22 M.L.T. 489=44 I.A. 
117=40 Ind. Cas. 981 (P.C.) 

Service tenure — Chaukidari chakran lands 

— Origin of tenure — Resumption — Rights of 
Zemindar or Government. 

The nature of a grant of Chaukidari is not 
altered though some of the appointments of 
chaukidars are made with the approval of Govern- 
ment officers. Under Bengal Regulation 1 of 1793 
S. (4) and VlII of 1793, S. 41 the option of resump- 
tion was reserved in the lands appropriated by 
Zemindar with Government’s permission for 
remunerating chaukidars for services though such 
lands were not considered in the assessment of 
revenue being included in the mahal and annexed 
to malguzari lands. 42 Cal. 710=42 I.A. 30=19 
C.W.N. 65=2M.L.W. 11 = 17 M.L.T. 1=21 CL.J. 
31 = 17 Bom. L.R. 32=28 M.LJ. 457=26 Ind. 
Cas. 676 (P.C.) 

—Service tenure — Chaukidar jagir for chau- 
kidari work, grant of— Resumption. 

Where a jagir is a chaukidar jagir granted to 
the village chaukidar in his capacity of chaukidar 
for services which are in their nature essentially 
public senrices and not private to the zemindar, 
the office is of a public nature and is not liable to 
resumption at the instance of the zemindar. Even 
if the zemindar had been accustomed to demand 
certain private services from chaukidar, he would 
not be entitled to resume the chaukidari land 
merely because those private services were no 
longer rendered so long as the holder of the land 
was the chaukidar of the village. It may be true 
that when the chaukidar receives pay from the 
chaukidari fund, the jagir becomes liable to re- 
sumption, but that resumption can only be made in 
accordance with the provisions of Part 2 of Act 
VI of 1870, and a suit for resumption of the 
chaukidari land on the ground that the chaukidkr 
receives his remuneration in another way would 
not be Cognizable in the Civil Courts. A.f.R* 1938 
Pat. 507=17 Pat. 315=5 B.R. 93=4 CL.T* 30=20 
p.L.T, 93=178 Ind. Cas. 372. 
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73 (d). Denial of title — Ejectment. 

——Service tenure— Denial of title. 

If a service tenant renounces his character as a 
service tenant and denies the title of the land-lord 
to resume the land, the lease to him determines 
and no notice is necessary to eject him. 103 Ind. 
Cas. 542=31 C.W.N. 552 = A.I.R. 1927 Cal. 561. 

73 (e)» Description “Karsa chakran.” 

—Service tenure — Description "karsa chak- 
ran” — Meaning of. 

Where the nature of the interest in land is des- 
cribed by the words “karsa chakran," it does not 
mean that it is a holding burdened with service 
but it means that the lands constituted a service 
tenure, the character of the lands beinjr agricul- 
tural land. A.T.F. 1936 Cal. 49=39 C.W.N. 581 = 
61 C.L.J. 143=161 Tnd. Cas. 187. 


73 (f). Dharmilla inam. 


-—"-Service tenure — Dharmilla Inam — Resump- 
tion. 

An Inam granted by a zamindar to a servant for 
P^riormjng personal services is resumable when 
the services are dispensed with. So long as the 
servants do not commit any default inpayment of 
rent and are willing to render the services stipu- 
they cannot be ejected. 14 M.L.T- 562= 
(1914) M.W.N. 179=21 Ind. Cas. 833. 


73 (g). Digwar. 
•Service tenure — Digwar. 

See Land tenures — Digwari tenure. 

73 (h). Ejectment. 


- — Service tenure—Ejectment— Refusal to per- 
form service— Ejectment. 

Certain ^rson was recorded in the current 
Record of Rights as occupancy tenant, paying quit 
rent. Apart from the evidence showing that this 
entry was wrong, it was shown in the remark 
«lumn that the person was holding service-tenure. 
1 he land-lord accepted the quit rent and instituted 
a suit for ejectment on refusal of the tenant to 
pertorm the services for which the tenure was 
created: 

. the presumption about the correctness of 

the entry that the person was occupancy-tenant was 

reoutted ^ other inconsistent entry in the remark 

column. The tenant, therefore, was holding service 
® ceasing to perform service, the 

l^and-lord was entitled to eject him and the accep- 

mentioned in the Record of 
A T » righttodoso. 

A r T 587=7 B. R. 141=22 P.L.T.216= 

6 C.L.T. 41 =191 Ind. Cas. 89. 

-^Service tenure— Ejectment— Tenant refus- 

ejectment without quit 

* service-tenure refuses to 
can ground that no service 

be ®“ch tenant is liable to 

Pat. 362=5 B.R. 861 = 183 Ind. Cas. 80. 

Services no 

-A*.re«S'orrIS.“‘'’ “ 

lervicer the tenants arc npt liable to be ejected 


ui:c.iu»e xne .'megcu service .s no longer 
being rendered. If a grantor releases the services. 

services, upon which lands are 
held, the tenant may hold the land free of services- 
but the land-lord cannot put an end to tlic tenure- 

and resume the land. 

Where, in such a case, the service being the rc- 
a bundh. the land-lord has made the per- 

.mpossible by converting 
the land into agricultural lands, he cannot turn 
round and claim that the land be assessed with 

Pat. 504LI5 P,t. 

17 P.L.T. 191 = 158 Ind. Cas. 621 (2). 


—Service tenure — Ejectment— Liability to 

ejectment. ^ 

Per Odgersand Napier, JJ.-Where the holder 
of a service mam is found to be entitled to Kudiva- 
ram, tenants are bound to prove that they are not 
tenants from year to year, otherwise tliey are 
lable to be ejected on proper notice to quit. Case- 
law reviewed. A service tenure is not incompatible 
with a permanent right of occupancy as such a 

amount to an alienation. 84 Ind. Cas 
799—19 M.L.W. 513 = 34 ^f.L.T. 175=1924 M.W.N 
466= A.I.R. 1924 Mad. 626=46 M.L.J. 515 


“ — Service tenure — Ejectment — Notice- 

Service, refusal to perform. 

The tenant of a service tenure, who refuses to 
perform his service, is liable to be ejected even 
without a notice to quit. It is an incident of a 
service tenure that the holder thereof is liable to 
ejectment upon refusal to perform service ; as this 
incident would be materially affected, and practi- 
cally destroyed, if the provision of S. 155 of 
Bengal Tenancy Act relating to relief against 
forfeiture were made applicable, service tenures 
must be held to be excepted from the operation 
of S. 155 by virtue of S. 181 of the Act. When a 
case has been remanded by an Appellate Court, 
in an appeal against the decision given after the 
remand, fresh points which might and ought to 
have been urged before the remand, cannot be 
allowed to be taken. 2 C. L. J. 403. See also 
13 M.L-J. 209. 


73 (i). Grantor if can put an end to. 

Service tenure — Grantor if can put an end 

to. 

A grant subject to a burden of service of 
patwari cannot be but an end toby the grantor 
whether the services of the holder of the grant are 
required or not. 13 B.L.R. 124 Rel. 19 C.L.J. 241 = 
20 Ind. Cas. 69. 


73 (j). Indicia. 

Service tenure— Indicia. 

A tenant’s ancestor was an occupancy raiyat; he 
did not hold a service-tenure but an occupancy 
holding the rent of which was settled at 
Rs. 53-2-6 annually. 

He was appointed jeth-raiyat and on condition of 
rendering such services,he was permitted to deduct 
Rs. 12 from the amount of rent payable. This was 
not described in the Record of Rights as an incident 
of the tenure but as the mode in which the rent 
payable bad been 6xed. There was nothing in the 
entry from which it could be deduced that this 
holding was a jeth-raiyati jagif; the holding had 
been partitioned i 
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Held, that the occupancy-holding was not of the 
nature of service tenure, and the settlement of the 
original holding was not a grant of land burdened 
with services. As the zemindar had dispensed with 
the services of the jeth-raiyat, he was entitled to 
recover the rent of the sub-divided holding at the 
rate which was shown as payable in the Record of 
Rights and the tenants were no longer entitled to 
claim rernission which they enjoyed on condition 
of renderine service as jeth-raiyat to the land-lord. 
A. I.R. 19.19 Pat. 520=18 Pat. 502=6 B.R. 34 = 20 
P.L.T. 659=184 Ind. Cas. 303 (S.B.) 

Service tenure— Indicia. 

Where the lands were granted to the defendants 
on conditions alleged by the plaintiff, namely, that 
out of their produce, they were to supply rations 
to the plaintiff’s amlas whenever they visited the 
villages and any surplus was to be utilised by 
them : 

Held, that a jagir like this was unusual but the 
principle of service-tenures was to be applied to 
this kind of tenure and the plaintiff need not prove 
the Conditions when the record of rights itself gives 
sufficient indication of the status of the tenants and 
that refusal to perform the obligations by the 
tenant would entail the penalty of ejectment 
without notice. 

Held, also that no fixed quantity of grain was 
deliverable by the defendants and it cannot be a 
raiyati holding. A.I.R. 1934 Pat. 319=15 P.L.T. 391 
— 150 Ind. Cas. 112. 

Service tenure —Indicia. 

A clear distinction must be drawn between 
the grant of an estate burdened with certain 
duties and the grant of an office, the 
performance of whose duties, are remunerated 
by 'the use of certain lands; and a further 
distinction must also be drawn between a 
grant for services of a public nature and one for 
services, private or personal to the grantor. The 
former class grants in each instance are liable to 
resumption by the grantor, while the latter class 
are not so liable. 13 M.T.A, 438 and 22 C. 9.38, ref. 
to- 5 C.L.J. 583 = 12 C.W.N. 193=34 Cal. 753. 

73 (k). Inference of permanent heritable 

character. 

Service tenure — Inference of permanent 

heritable character. 

The holder of a service tenure had not produced 
any sanad nor had she proved otherwise that the 
grant was a grant of an estate burdened with 
certain services but merely contended relying upon 
the circumstances, that the land had been allowed 
to devolve from father to son and that the tenure 
was created from many years ago and lastly that 
the zemindar did not avail himself of the services 
but allowed her to hold on: 

Held, that there was no justification in law for 
the inference that the grant was of a permanent 
heritable character. A.I-R. 1939 Pat. 362=5 B.R. 
861 = 183 Ind. Cas. 80. 

73 (1). Khairat Kusbrit tenure. 

—Service tenures — (Bihar and Orissa) Khairat 
kusbrit tenure — Nature and incidents — Resuma- 
bility on extinction of male line— Custom in 
Ramgarb Raj. 

Khairat kusbrit is a tenure given on condition 
of the receiver maintaining the wprship at a 


particular temple and is resumable if the condition 
is not properly fulfilled. According to the custom 
in the Ramagarh Estate, such tenure is resumable 
when (he direct male line of the grantee becomes 
extinct. A.I.R. 1931 Pat. 224=12 P.L.T. 891 = 131 
Ind. Cas. 788, 

73 (m). Muafi Khidmati lands. 

Service tenure— Muafi khidmati lands, 

nature of — Difference between muafi khidmati 
and muafi kfaairati lands. 

Muafi khidmati lands are lands held in lieu of 
services, and persons holding such lands are 
usually village servants or malguzar’s servants. 
Muafi khairati lands, on the other hand, may be 
lands held free in lieu of service on condition of 
service by persons who arc not tenants, or they 
may be lands held by persons who arc tenants, but 
by favour of the mulpuzar hold the lands rent- 
free or at a low rent. The difference between land 
given on condition of service and land given to a 
tenant, which is to be held rent-free as long as the 
tenant performed certain services is, that if the 
tenant ceases to perform service in the latter cases, 
the land-lord is entitled to recover the assessed 
rent though he cannot eject the tenant. A.I.R. 1933 
Nag. 313=146 Ind. Cas. 404. 

73 (n). Mullagtri land, 

Service tenures — Mullagiri land — Female, 

if can inherit mullagiri lands. 

The duties of a Mulla are of a religious and 
not a secular nature and a female is incapable of 
performing the duties. Consequently, a female is 
not entitled to inherit what are called mullankl 
or mullagiri lands, that is, lands assigned for the 
remuneration of a village. A.I.R. 1935 Bom. 245=8 
R. B. 22=37 Bom. L.R.257=1S6 Ind. Cas. 656. 

73 (o). Personal service. 

Service tenures — Personal service. 

Where there is no duty or service of a persona 
nature imposed upon the grantee of the tenure and 
he is merely required to appoint Police patrols and 
to pay for them, the tenure is not a service tenure 
and not ghatwali in its nature. Mere compulsion 
to pay rent or revenue imposed upon the grantee 
docs not make the tenure a service tenure. 80 Ind. 
Cas. 544=3 Pat. 915=6 P.L.T. 191 = A.I.R. 1925 
Pat. 210. 

73 (p). Purakkudi service. 

—Service tenure — Purakkudi service— Inci- 
dents of — Notice to quit — T. P. Act, S. 111. 

In the case of purakkudi service it is the refusal 
or neglect to perform such service that determines 
the tenancy and the tenants render themselves 
liable to be evicted without notice to quit. S. Ill, 
T. P. Act, has no application to the tenancy. 26 
Ind. Cas. 915 (Mad.). 

73 (q). Resumption. 

——Service tenures — Resumption. 

There seems to be a distinction between a case 
where there is a right to service of a public cha- 
racter, such as Chaukidari chakran, and one where 
the service is to a private person. In the former 
case, the zamindar himself is not or may not always 
be entitled to resume possession, whereas in the 
latter case, he can do so either when the service is 
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not required or wlica the grantee has refused to 
perform the service. 58 C. 1359=35 C.VV.N. 82J = 
A.I.R. 1932 Cal. 221 =135 Ind. Cas. 296. 

—Service tenure — Resumption and re-grant — 
Rival claimant— Adverse possession by. 

The grant of a title deed at the enfranchisement 
of a service mam (unlike the case of personal 
inam) confers a new title. The title cannot be 
questioned by persons unconnected either with the 
office or with the family of the grantee. The title 
conferred by enfranchisement is not necessarily 
Confined to grants to persons either lioMing the 
office at the time of enfranchisement or ihbse 
claiming the right to do so, though ordinarily as 
the land follows the office, the title would be con- 
ferred on the office-holder at the time of enfran- 
chisement. It would be open to an outsider claim- 
ing an enfranchised service inam to sliow either 
that it was not an inara at all liable to resumption 
or that he had by prescription acquired a title to 
the property, good, not only as against the service 
holder, but also against the Government, so that 
the Government’s power of disposition was lost. 
"This would involve adverse possession for sixty 
years. 44 Mad. 643 (P. C), interpreted and follow- 
ed; 30 M.L.T. 334, Overruled. 91 Ind. Cas. 130= 
1925 M.W.N. 218=48 Mad. 570= A.I.R. 1925 Mad. 
780=48 M.L.J.470. 

——Service tenure— -Resumption, 

Resumption is permissible only when the assets 
include the estate at the Permanent Settlement and 
the grant is for service in lieu of wages or is bur- 
dened with service which the grantee is unable to 
perform. The attendance on ceremonial and in- 
definite occasions is not a condition of the holding 
and non-performance does not result in forfeiture. 
2 M.L.W.483=(19I5)M.W.N.346=29 Ind.Cas.36S. 

[Affirmed by the Privy Council on appeal ; 42 
Mad. 589=50 Ind. Cas. 631.} 

Service Tenure— Resumptipn— Grant sub- 
ject to burden of service or m lieu of wages — 

Test. 

Held, by their Lordships that the following 
circumstances in the case namely, ( 1 ) that no 
office by any particular designation, but an obliga- 
tion of a feudal character was imposed on the 
grantee; ( 2 ; the payment of a uniform rent for a 
period of 120 years; (3) the absence of any inter- 
ference by the zemindar with the devolution of the 
property from heir to heir, and (4) an absence of 
cveni an attempt at resumption during all the time, 
determined the character of the grant as one sub- 
ject merely to the burden of service, and not as 
one merely in lieu of wages* Where lands are held 
under a grant subject to the burden of service, so 
long as the holders of those grants are willing and 
able to perform the services, the zemindar has no 
right to put an end to the tenure whether the ser- 
vices are required or not. 1. A. Sup., Vol. 181 at 
185 ref. to. 3 A. L. J. 55=3 C.L.J. 1 = 10 C.W.N. 
161-16 M.L.J. l =:8 Bom.L.R. 1 = 1 M.L.T. 3=29 
M. 52=33 I. A. 46 CP. C.). 

Affirming 26 M. 403. 

Service tenure— Resumption— Digwars of 

Rarigurh->Dismissat by Government and re- 
settlement with them as Saknitalukdars— 
Default, proof of. 

The Digwari service in this case corres- 
ponded closely with what in pther cases have 


been termed Ghatwali. Tl.tii- u nolhlug in 
the use of the term Digwario miseunvpicsunii>- 
tion m favour of the contention that the hohb rs of 
land by a service so named hold as personal servant 
oI the Rajah. If anything, the presumption would 
seem to be the other way. The power of Govern- 
ment, although generally exercised tlirougli ihe 
Rajah, was always recognised as supreme with 
respect to the supervision over the Digwars in 
regard to the discharge by them of their police 
duties- The Rajah of Rarigurh never possessed or 
exercised a right to dismiss the Digwars and to 
resume the Digwari grants, save in cases of default; 
and by the terms under which persons lield Digwari 
grants, no such power was given or reserved to tlic 
Rajah. The dismissal by Government of the 
Digwars and the substitution for them of a new 
system of rural police supposed to be of superior 
quality did not entitle Rajah to resume the lands 
lor default. The subsequent settlement of the 
lands by Government, purporting to act under Act 
Vill of 1878 with tlie dismissed Digwars treating 
them as sakni talukdars, and imposing on them 
assessments for road and police purposes of an 
amount far beyond the burden wliich previously 
rested on the iiolding in the shape of supplying 
patrols, amounted to a continuance in the form 
imposed by statute of their public duties. There 
was no default. 12 C.W.N. 178. 

73 (r). Right to hold adversely. 

Service tenure — Right to hold adverselj — 

Onus. 

Where a tenure is held to be a service tenure, 
the onus to prove that the holder of the same had 
the right to hold the tenure in his own right adver- 
sely to the zemindar is on the holder. A.I.R. 1939 
Pat. 362=5 B.R. 861 = 183 Ind. Cas. 80. 


74. Sub-soil rights. 


Sub-soil rights. 

Sec also; (1) Grants — Mines and Minerals. 
(2) Mines and Minerals. 

A grant of tenure does not include mineral rights. 
A.I.R. 1935 Pat. 149=2 B.R. 585=163 Ind. Cas.169. 


— — Sub-soil rights— Right to minerals — Con- 
struction of words— Ochre and stone— Adverse 
possession of stone, whether implies adverse 
possession of ochre. 

With regard to right to minerals, patni tenures 
arc generally on the same footing as other perma- 
nent heritable and transferable tenures created by a 
zemindar, and the sub-soil rights will only pass 
under a patoi, as in the case of the other tenures 
referred to, when granted in express terms. 

The words ‘chaya hrad’ (shades and lakes) daro 
ba^t hukuk (with all rights) are not sufficient to 
pass sub-soil rights to the grantee. 

The stone and the ochre must be regarded as se- 
parate portions of the sub-soil, of which there may 
be separate ownership and separate possession. 

There can be separate ownership of different 
strata of the sub-soil, at all events where minerals 
are involved. 

Adverse possession of ochre cannot be presumed 
from adverse possession of the superincumbent 
stratum of stone and gravel. A.I.R. 1931 P.G. 162= 
35 C.W.N. 870=(1931) A.L.J. 566=34 M.L.W. 1 = 
54 C.L.J. 137=33 Bom. L.R. 1273=58 I. A. 228=59 
Cal. 80=132 Ind. Cas. 610=61 M.L.J, 632 (P.C.) 
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Sub-ioil rigliis—Zomindari— Adverse posses- 
Sion of sub-soil— Conduct of parties. 

Though long possession of land situated within 
Ztmindan may be good evidence of title to surface 
rights, the question as to sub-soil rights stands 
upon a diffeient footing. If a claimant to sub-soil 
rights holds under the zemindar, or by a grant 
emanating from him. even though his power may 
be permanent, heritable and transferable, he must 
still prove the express iriclucion of the sub-soil 
rights. 

In considering whether the holders of an estate 
which tromed part of a parent estate are entitled to 
sub-soil rights as against the owners of the latter, 
tie conduct of the parties, if approximately, con- 
temporaneous with the severance of the estates, 
might be oi some evidentiary value, but conduct 
alter the lapse of a long period when no one has 
any certain idea of what the real rights are, is not 
of much value. 

Long possession and enjoyment of surface rights 

m villages forming part of a zemindan isnotevi- 

sub-soil. A.I.R. 

noL xfSv C.L.J. 333 = 35 C.W.N. 521 = 

M.L.W. 707=33 Bom. L.R. 

Inlll's. “53 ^5.5? "*'=58 I. A. 125=131 

Sub-soil rights— Zemindari. 

As between zemindar and jagirdar, the zemindar 
m^t be regarded as the owner ©f the minerals. 

Ihe remission of land revenue in respect of 

y ,u ® zemindari, whether 

authorised, by the Govt, or not, cannot affect the 

proprietary rights of the zemindar in these villages 
or his right as against tenure holders under him 

A® T p minerals in them- 

A.I.R. 30=58 I.A. 9=60 M.L.J.253=53 

C.W.N. 233=33 M.LW- 277=10 
Pat. 296=12 P.L.T. 375 = 131 Ind. Cas. 325 (P.C.). 

75. Tabedari tenure. 

See: Land tenures— Ghatwali tenure. 

76. Talukdari. 

- — Talukdari wanta in Gujarat — Nature of— 
Rights of talukdars. 

A talukdari wanta in Gujarat is neither an 
alienated nor an unalienated holding. It is a peculiar 
estate which continues to be the property of its 
holder under the British Rule as it was in pre- 
British dynasties from ancient times- A talukdar 
is neither an inamdar nor an occupant of his lands. 
His wanta is a free-hold and not a lease hold. 
What was paid formerly as tribute and peshkush as 
a political levy is now converted into a fixed 
amount m lump as a revenue payment, but his 
proprietary right over all the lands comprised in 
was affirmed at the commencement of 
the British Rule and has not since been taken 

A.I.R. 1941 Bom. 
226=43Bom. L.R. 167= 

195 Ind* Gas. 640* 

— —Talukdari. 

as or maintenance 
are part of the Talukdari 

p T of Tama. 99 Ind. Cas. 

293 -28 Bom. L.R. 1213=A.I.R. 1926 Bom. 590. 

Talukdari — Proparties purchased from 


- 74. Sub-soSI rights. 

The mere fact that the absolute owner of a 

certam talukdari as well as non-talukdan properties 

; mixed together the incomes of both the properties 

and purchased further properties docs not impress 

the subsequently purchased properties with the 

character and status of talukdari property and it is 

only the ordinary rule of succession that would 

tn7o^ 255=47 All. 186=22 A-L.J. 

1079=A.I.R 1925 All. 155. 

77* Tanki tenure^ 

Tankl tenure— Origin and incidents of. 

word '‘Revenue’’ aj defined in Act VH of 1868 

includes every fum annuaJlv payable to ihc 
Government by tlie proprietor of an estate or tenure in 
respect thereof and the word ' ’propericior” includes 
any tenant by whom any estate or tenure is held 
directly under the Goverument. Ujxin die disappea- 
rance of the Zcniindarf who held ihc tenures (tanki 
tenures) dirctily from the Government under successive 
t^emporary settlements and upon their refusal to take 
fresh fetticmciiu at the time of a rc-selUemcnt the 
tankidars came into direct rclatium with the Goveru- 
ment and became proprietors of the tenures which were 
henceforth held by them under die Government within 
the meaning of S. i of Act VII of 1868 (B.G.) and 
the l um annually payable by them in respect of the 
tenures would be rightly described as revenue, within 
the meaning of the same provision of the law and 
the Collector has ample authority to bring such tenures 
to sale under the provisions of Act VII of 1868 (B.C.). 
If the unkidars in a body are the tenure holders, liable 
lor the payment of the Government revenue, each of 
them prima facie has to contribute a portion of the 
sum payable. The payment of such sum by any 
tBnkiddr is payment by him in hu character as a 
member of the body of the tankidars ; merely bccauic 
he cultivates the land in hig occupation he cannot be 
regarded as a cultivating raiyat under the entire body 
of tankidars which includes nirasell as a member. The 
tankidars cannot, therefore, be regarded as occupancy 
raiyals protected from eviedon under S. 14 of Act 
Vll of 1868 (B.C.). It cannot be affirmed as a matter 
of Jaw that upon defualt of payment by a tankidar 

entire village is liable t© be brought to sale so as (o’ 
destory the rights of all Uic tcnure-holders. The 
question depends upon the circumstances whether the 
KUlemenl originally was under Cls. 3, 4 and 5 or under 
CIs. 7 and 8 of S. 10 of Regulation VII of 1882 Tlie 
fundamental distinction between the two kinds of settle 
mem IS that in the case of a settlement made ivith a 
Sudder Malguzar who represented all the ocrsons 
interested ,a the property, his default makes the entire 
tenure liable for sa c unless there is a provision to the 
contrary ,n the settlement; and in the case of a settle- 
ment under Cls. 7 and 8. there is a settlement with a 

".k* Malffuzar, and his default 

docs not make the enure tenure liable to sale unless 
there is a specified provision to the contrary in the 

IndlT'"?- > ^ made ^n^er Cls ; 

cultivating proprietors who 
hold their tenure liable to sale m putcedari or bhva- 
ebaree or similar form. 7 C.LJ. 460. ^ 

78* Tenancy, 

A tenancy is not a cultivauon of a tenure created for 
purposes other than agriculture The annual payment 
of rent IS not conclusive proof of the tenancy being 
annual. 3* G.L.J. 6»58 md. Gas. 835. 
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nancy —Priociplc of construction. 

Where the lessee was to hold land either in kha$ or 
by letting it out to tenants and the tenancy was a 
temporarv one, he was a tenure holder and not a 
rai)^t. The conduct of parties may be looked into 
when the grant is ambiguous and not othenvUc. 
Though the tenancy is described as a jotc strangers 
may show that its real character is that of a tenure, 

14 C.L.J. 38= 15 G.W,N. 9012= 10 Ind. Gas, 431. 

79. Thanadari lands. 

Thanadari land€ — Rights of holder. 

The holders of thanadari land stand in a certain 
position to the contiguous zamindar. If die lands are 
resumed^ they are to be settled with the zamindar; 
and it may be that they may even be described as 
settled with the zamindar in a certain sense, and tliat 
there is a sort of superiority in (he zamindar which 
might entitle him to the surface of the land in case of 
escheat, but whether this would give him a claim to the 
minerals is a question. Tht view that thanadaii land5> 
though made resumablc, were not always resumed is a 
difficult one to support, 6 M.I.A. toi (P.G,); lO 
M.I,A. 16 and 44 Cal. 841 {P.C.)> R^f- 94 Ind. Gas. 
974=53 Gal. 533=53 LA. 100*30 C.W.N. 745-^4 
A.L J- 76i=A.I.R. 1926 P.G. 41 (P,C.). 

Thanadstri lands. 

While both Lakhiraj and Thanadari lands were 
excluded from the operation of . the Permanent Settle- 
ment, Lakhiraj lands were neither assessed nor settkd 
with the zamindar while Thanadari lands were settled 
with the zamindar but excluded from the operation of 
the Permanent Settlement in the sense that the resump- 
tion and re-assessment thereof was leserved by the 
Government. 10 MJ.A. 16 (P«C.) and 42 Cal. 710 
(P.C,). Ral, on. 

Resumption in connexion with Thanadari lands pro- 
perly so called was concluded within a short time ^ter 
the permanent Settlement and tlie zamindars were not 
allowed to enjoy the produce of such lands or allow- 
ances granted in respect of them to the detriment of 
XhQ public revenue for any considerable length of time 
afterwards. 

A person who claims under a settlement from the 
Collector on the lands having been resumed is entitled 
to prove despite all this that the resumption took place 
on the footing that the lan^ were Thanadari or that 
the proceedings relating to the resumption were such 
as were sanctioned by the Regulations or were in 
accordance therewith and he can show by other evi- 
dence as well that the lands were Thanadari lands* f7 
Ind. Gas. 678=44 G.L.J. 7*A.I.R« 1926 Cal. 1185. 

8o, Trans f erabili ty • 

~ — Tranaferablllty — (Manbhom) «--Kborpoahadar 
—Sait on ground of inalienabiUty of tenares — 
Burden of proof on plalntlfiT. 

As r^ards the jagirt and tenures in the estate of 
Pachet in Manbhum, the tenures not being service 

tenures after the Govt, Notification in 1881, it is for 

the plamUfF, who sues for recovery of possession of 
Iwd die ground of its being inalienable, to establish 
that the defi^ant vendors were khorposhdars and not 
**^®;holdcrs in the tenure, A.I.R, 1934 Pat. 524*150 
Ind, Gas, 784* 

— TranaHerabllHy . 

^erc a man U proved to have hereditary rights 
and mere is no^ng to show that they are non>transfera. 
ble they must be presumed to be transferable. 1 1 <> 

lad. C 3 as. a^i-A.LR. 1939 Oudh. 358, 


TranbfcrabUUy — Raiyatl holding In Santhal 

Pargana,. 

A raiyati jole in the Sanlhal rargnii.'\K caumit l.r K«t(| 

by the regular C.ourt. in execution of a deerro 
where transfcrabiiily isrecoided in Urc..ril.of-Rii.hu. 
A.I.R. 1928 Pat. 105, Rel. on. iitilml. Uas. ti»U 
Pat. n6=ioP.L.T. 143= A.I.R. 1929 Pat. igjl. 

Transferability— Kharposh mukarmri. 

As the kliaiian jamabandi is not conliucd to laisaii 
lands, the entry in this khalianjamabantli of kliarposh 
mukarrari lands does not fchow that they arc ra>ati 
lands, and if according to the rules of the sctlU mcni 
department, in force, under- tenancies arc not to be 
recorded, it must be taken that the tenants ente red 
against the sub-numbers are raiyau and consquciitly 
the kharposhdar U a tenure-holder and bis interest is 
transferable. 105 Ind- Cas. 42=9 P.L.T- 283 = A.I.R. 
1928 Pat. 105. 

■Traosferability^Teiitire held by villagers as 
a body— Khatedar — Right of alienation. 

At the time of the first Settlement in Berai it was 
not uncommon for villagers residing in the villages in 
their province to apply for and obtain from Gnvern- 
ment fields on the full survey assessment to be ustd as 
grazing grounds the village cattle. As the fields were 
let on assessment it w-as necessary to have a khatedar 
or person responsible for that assessment and tlicrefore 
such fields were entered in the name of a particular 
villager though they were in reality the property of 
the villagers as a body. They collected among ihent- 
selves the annual assessmtnt and paid it to the khatedar 
who in turn paid it to Gt>vernment. Under such cir- 
cumstances an alienation by the khatedar is void, 
provided that the alienee knew the want of title in the 
trasferor. A.I.R. 1923 Nag. 214. 

Transferability— Karamkari and Adimaya* 

vana tenures* 

The inference of prima facie inalienability from the 
right of rcvcrbif’n in the land-lord is not a necessary 
or valid inference at all. A permanent right of 
cultivation does not imply inalienability. No 
inference of inalienability by custom arises in the 
case of Karamkari and Adimayavana tenures. The 
method of inferring the existence of new incidents 
for a tenure as the supposed logical result of its 
known incident seems to be quite an unsafe metliod 
to adopt. To find out if any particular right is a 
Customary incident of a tenure, the only safe 
method is to take evidence of the cu>tom, in tlie 
absence of authoritative rulings or statements 
about it. 15 M. L. W. 164=55 Ind. Cas. 380= 
AI.R. 1922 Mad. 290=38 M.L.J. 275. 

81. Ubari teanre. 

— — Ubari tenure. 

The Ubari tenure is something of the nature of 
special grant from Government and is subject to 
resumption by Government under certain conditions. 
69 Ind. Cas. 971 =20 ALJ. 945 = 45 All. i69 = A.I.R. 
1923 All 58. 

8s. Vanta tenure. 

— — Vanta teanre. 

Vanta tenure is prescription of remote antiquity 
without any deeds or grants. 69 Ind. Cas. 102 = 24 
Bom. L.R. 709 = A.I.R. 1922 Bom. 342. 

83. Waste land. 

——Waste land — Possession and assessment, as 
evidence of title. 

The fact that a certain pteco of land has not been 
assesied to revenue U no proof that it has not beOQ 
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cultivalca- .^or the failuio to l-ikc 

away U»c plainliff’s pos^ctfory right if by actual 
pf>tse»iion he lias acquired tucli a right. The 
R; venue Rules permit any person to enter into 
p-jtsesiiion fi. r the purpose of cultivation, of any 
Gijvernmciit ua^te land, bui provided that if he 
duci so, he ihall be liable to be assessed to revenue 
and to iic evict-d by the (jovernment. It is for the 
(jjvcrnmcnt through its officers, to as css to revenue 
and not for the cultivator i ) sec that he is so abscised. 

1 ne I.act that tnie of llic coritcstauts lias been assessed 
to revenue and the (.thcr has not, is no doubt a 
relevant fact, and there may be cases in which it 
will suffirc to turn the scale, but it is not in iuclf 
conclusive nor is a'-sessiucni a recognition by the 
Government of a trespasser’s possession. Hence, the 
fact that the plaintiff uas not assessed for the land 
in dispute and the further fact, that defendant 
ultimately was so assessed, do not by themselves 
establish plaintiff s want of title. 84 Ind. Cas. 961 = 

2 Rang. .}88ss:A.I.R. 1525 Rang. 87. 

84. Water rigbts. 

See Land Tenures — Ryotwftrl-^Irrigatlon 
rightii. 

85. Zamindari. 


“ — Zr.mind.'.ri — Kampl.a zeniioe'ar in Central 
Provinces— Status of. 

Kampfa zemindar was always a subject of the 
Nagpur Raja, in fact notliing more than a glorihed 
patcl. He obtained titular status of zemindar in 
1843 on presentation of a nazar of half a lakh of 
rupees. Kampta was never an independent chief, 
taincy. (History of the zcmiiiditii traced). A.I.R, 
1944 Nag. 20 i=I.L.R, (1944) Nag. 180. 

Zatnindari— Claim to lands in--Onus. 

Since the Permanent Settlement, zemindars have 
at least a prima facie title to all lands included in 
zcmindai i, for which they pay revenue and in the 
case of any claim against it the burden of proof is 
upon the claimant. 33 M.L-W. 707 = .\.I.R. 1931 

P.C. 89*53 C.L.J. 333 = 35 C.W.N. 52 « = (i 930 
M.W.N. 435=33 Bom. L.R. 885=-6i M.L.J. 9 = 
58 C. 1 187=58 1 . A. 125= 131 Ind. Cas. 753 (P.C.). 

Zamindari — Lands in — Presumption. 

There is a general presumption that the land in a 
zamindari is the property of the zamiiidar, and held 
under him. A.I.R. 193! P.C. 30*60 M.L.J. 253=53 
C.L.J. 11=35 C.VV.N. 233=33 M.L.W. 217=10 
Pat. 296=12 P.L.T. 375 = 58 I. A. 9=131 Ind. Cas. 
325 (P.C.). 


— — Zamindari — Alienability. 

The Dhalbhum Raj in Bengal is an ordinary 
zemindary and is alienable. 82 Ind. Cas. 886=40 
C.L.J. 33 i=A.I.R. 1925 Cal. 116. 

Zamindari — Bbandara District— It is for 

zamindars to show that they arc not ordinary 
British subjects. 

Zamindars in Bhandara District (G-P-) sfe ordU 
nary British subjects and arc subject to the ordinary 
laws of the land. The burden lies on them to estate 
lisb that tlicy are not. A.I.R. 1944 Nag. 20i=I.L.R. 
(1944) Nag. 180. 

-^^Zamiodari — Bbandara District in C. P. — 
Zamindars not included in class of feudatories are 
ordinary British subjects and arc amenable to revenue 
laws of land. 

Zamindars In Bhandara District (G. P.) and such 
of the zamindars as were not recognized and classed 
as feudatories were made amenable to the liability to 

E ay laud revenue whatever their previous rights may 
ave been, and as oridinary British subjects, they are 
amenable to the revenue laws of the land. A per- 
son who bos lost all rights to sovereign status, even 
if be ever possessed it, and is reduced to the sutus, 
of an ordinary subject, cannot demand the right to 
widd the attributes of sovereignty and deal directly 
with the paramount power and not be amenable to 
its revenue laws. They can be assessed to land 
revenue, and are bound to pay it if and when it is 
claimed from them, subject to the revenue laws. 
A.I.R. 1944 Nag. 2oi = I.L.R. (>944) Nag. 180. 

— —Zamindari — Claim against Zemindar to lands 
—Onus. 

In the case of any claim against the Zemindar to 
lands which were included in his Zemindari at the 
permanent Settlement the burden of proof is upon 
the claimant, i B.R. 77=:A.I.R. 1935 Pal. 306=14 
Pat. 70= 157 Ind. Cas. 433. 

—Zamindari — Forests — Rigbts. 

Zamindar owns absolute estate in forests in 
zemindary. 79 Ind. Cas. 845=20 M.L.W. 478= 
1924 M.W.N. 440=A.LR. 1924 Mad. 828. 


Zamindari — Mokhasa — Enfranefaisement — 

Effect of. 

Where a mokbasa was held from before the Per- 
manent Settlement partly for Police services, which 
>vcre due to State, and parlly for personal services 
due to the zamindar and on payment of kattubadi 
to him, and the Government enfranchised the 
xmdivided half of the mokhasa area which was held 
for Police services: 

Held, that th<* enfranchisement did not reduce the 
claim of the zamindar to one half of the kattubadi 
due to him. A-I.R. J934 Mad. 46 = 39 M.L.W. 
65 = 147 Ind. Cas. 756. 

-'^—Zamindari — Primogeni tare— Presumption. 

There can be no presumption that the estate 
because it is admiuediy a zamindari is governed by 
the rules of primogeniture. 118 Ind. Cas. 871 = 
A.I.R. 1930 Nag. 35. 


Zamindari — Rights of Zamindar. 

The Zemindar is entitled to all lands within Uie 
Zemindari limiu and cbowkidari chakran lands 
included in malguzari lands though originally 
excluded in calculating assessment belong to the 
Zemindar on resumption. 44 Cal. 841 = 21 OWN. 
609=32 M.L. J. 565 = 15 A.L.J. 390*25 C.L.J. 499 
= 19 Bom. L.R. 462 =(i9i7) M.W.N. 450=6 L.W. 

101=2 Pat. L.W. 1=22 M.L.T. 489=44 I A. ii 7 = 

40 Ind. Gas. 981 (P.C.). ^ ^ 


'Zemindari— Right of Zemindar. 

A Zemindar has a right to the full enjoyment of 
Luds within the ambit of the Zemindari. If the 
Government claims to resume service lands (i. e.) 
chowKidan chakran lands in the Zemindari the 
onus of proving express reservation lies on Govern- 
ment. 43^Cal. 1104=20 M.L.T. 235=20 C.W.N. 
i 245 = («9«6) 2 M.M^N. 175=4 L.W. 251 = 14 A.L.J. 
1009-18 Bom. L.R. 838=24 C.L.J. 296-31 
M.L.J. 745*=43 LA. 172=37 Ind. Cas. 323 (P.G.). 


Zamindari — Sind . 

Though there may have been originally nothing 
proprietary in the character of some Zemindars in 
utDO, yet the position was oac which readily 
developed into a proprieury form, i S.D. 2281, 

Foil.; 2 S.D. 320, Not foil.- 7 S.L.R. 169, Ref. 
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LAKD f ENUttE^ - 

A jaghirdar is merely one v/ho holds an assign- 
ment of the Government revenue of certain lands. 
The landowner in Sind is called the zaroindar. 
The ordinary tenure in Sind is that of a zamindar 
or land*holder who exercises wholly or in part the 
privileges of the land-holder *tnd the extent of suclr 
privileges varies according to custom from that of 
an absolute proprietorship of the land, subject to 
the payment to Governmcitt of whatever may be the 
customary Government share of the produce, down 
to that of an ill-defined and often disputed claim to 
levy a lapo or rent on all cultivated land. 79 liid. 
Gas. 819=16 S.L-R. 87=A.I.R. 1921 Sind 109. 

Zasnlndari — *'Takoli'* if land revenue. 

The word “takoU” has no exact meaning and its 
significance varies according to the connotation in 
which it is used. In the case of feudatories who are 
not British subjects, it may possibly, and probably, 
docs, connote a ‘‘tribute’* leviable by the paramount 
power. But in the case of non-feudatories it is noth- 
mg more than a portion of the land revenue. 

The Provincial Legislature has, therefore, power 
to make laws regarding it. (subject to S. 299 Govt, 
fo India Act, 1935). A.I.R. 1944 Nag. 20t=I.LR- 
(1944) Nag. 180. 

Zamindari — Tank Presnmptlon as to 
Ownership. 

Where there is nothing to show that a tank situated 
in a zamindari was in existence at the time the village 
was granted to the inamdar or the zamindar, there is 
no presumptin that the tank belongs to the inamdar 
or zamindar. A.I.R. 1936 Mad. 490=163 Ind. Gas. 

855* 

Tamindart — Wntrr rrnfr — Fnfmnrhififd inam 
— Knlavettn, if recoverable by zamindstf. 

Where there is evidence to show that the irrigation 
tanks and the supply channels have been maintained by 
the zamindar in proper condition and that the defen- 
dant’s lands are irrigated by one of the tanks to kept in 
good repair, kulavettu is a legal cess and is recoverable 
in a suit by the zamindar against the bolder of an 
enfranchised inam. A.I.R. 1935 Mad. 718=1935 
M.W.N. 897=42 M.L.W. 583=160 Ind. Gas. 680. 

86. Zurispesbgi lease. 

•^-—Zarispesbgi lease^Occopaacy rights in. 

A Zurispesbgi lease is a transaction between debtor 
and creditor and not a transaction between lessor and 
lessee. Therefore the Zurispesbmdar is not entitled to 
claim occupancy right although there was letting of 
the land in the sense that the Zuritpeshgidar was by 
the terms of the Zurispesbgi lease required to cultivate 
the lands and to pay yearly and nominal rent. 78 
Ind. Gas. 588=3 Fat. 465=A.I<R. 1924 Pau 580. 

87. Miacellaneons. 

MiacelUaeon^Bajcaftidars. 

Baieafiidars are persons whose lands were resumed 
by the Government under the various regulations and 
were assessed to revenue, and whatever their position 
may have been under the reguJatioas, the custom of 
the county has recognised them as tenants where 
“OW an area of 75 or less acres, and persons 
holding under them arc recognised by the custom of 
the country only as mere tenants>at-will, the only 
exception bemg that some of the bajeaftidars were 
given the tame status of tenure holders as a matter of 
compromise in the settlement which took place between 
1890 to 1900 . 101 Ind. Oil. iiesS P.L.T. 578- 
A.I.R. 1987 pat. 025. 

10— f. Y* D— 3. 


•• 85. ^amin^ari. 

— -Misccllaneons— Bclagan— Behar 

Settlement Officers in Bchar use the tciini ‘ndagan’ 
to indicate a rem-frec tenure. The tcim means ‘not 
paying agricultural rent’ and dots not imply ;inv«liing 
as to liability to pay rent. 18 G.L.J. 166= 18 C.W.N. 
913=21 Ind. Gas. 415. 

Mlsc«llaneous~-Bobabaiiig land. 

There is no reason why person? should not own 
bobabaing land in a village; it is conccivahip Uiat 
bobjihaing land might often exist in an area which 
was not originally appropriated to dwelling places, 
but was subesqucntly 10 appropriated. 89 Ind. Gas, 
303=3 Rang. I47=A.I.R. 1925 Rang. 263. 

- ■■Miscellaneous— Co»6harcr6~~“Hlsscdar.** 

A bissedar means a co-sharer, that is to say, a person 
who ONvns a share in the mahal. A ‘mahal* is ordinarily 
divided into ‘armas’ and ‘pies’ share or into ‘bighas’ 
and ‘bishwas’ share. It comprises a certain specified 
area. A person who owns a fractional share in the 
16 annas or a fractional share in the 20 biswas 
necessarily owns a share in the joint Khalsa 
land as a co-sbarer. But there may be proprietors, 
who have proprietary interests in the mahal and yet 
do not own a fractional share of the 16 annas or of 
the 20 biswas, as the case may be. 

But where the entire 16 anuas comprised in the 
mahal was exhausted by one group of co*sbarers, the 
other groups, though propritiors, could not be called 
co-sharers, that is, persons who owned specified shares 
in the 16 annas. 82 Ind. Gas. t96=A. I. R. 1925 
All. 135. 

—— Miscellaneous — Forcible dispossession. 

Forcible dispossession of an estate does not affect 
the tenant’s rights who subse iuently enters. 2 M.L-W. 
483 = (i 9I5) M.W.N. 346 = 29 Ind. Gas. 365. 

[Affirmed on appeal; 42 Mad. 589=50 Ind. Gas. 

631 (P.C.)] 

- ■ Miscellaneous — Grant by Zemindar having 
no Kudivaraxn rights — Effect — Rights of inamdar 
to eject a tenant. 

A grant by a Zemindar having no kudiwaram rights 
cannot operate as grant of an inam. 

An Inamdar, to establish his rights to eject tenant, 
must show that be bad the kudiwaram rigiit which 
can be proved only by showing that he let in the 
tenants at the beginning of their occupation. !2 M.L.T. 
313=17 Ind. Gas. 246. 

— — Miscellaneous— “Jote.** 

Jotc is a general term with respect to a holding and 
it is not necessarily equivalent to a “Raiyati jote.” 
A.I.R. 19^2 P.C. 241; 21 C.W.N. 188 and 8 C.W.N. 
117, Foil. 115 Ind. Gas. 81=48 G.L.J. 97 = 32 C.W.N. 
587 = 56 Cal. 173 = A.I.R. 1928 Cal. 880. 

—Miscellaneous— Muafi khairati. 

The entry Muafi Khairati simply means that the 
land is held rent-free or at a low rent by the favour of 
or under an agreement with the malguzar. Such an 
entry does not stand in the way of the land-lord recover- 
ing the arrears of rent assessed on the holding so 
recorded. 11 C.p.L.R. 129 and 15 C.P.L.R. 9, Ref. 
89 Ind. Gas. 74i=A.I.R. 1925 Nag- 45®- 

Mlecellancous— Manhunda rent. 

Manhunda rent U a fixed amount independent of 
the total outturn of crops grown. 85 Ind. Cas. 172 = 
4 Pat. 190=3 Pat, L.R. 22=6 P.L.T. 4=1929 P.H.C. 
C. 355=A.I.R. 1925 Pat. 299. 

— Miscellancoos— Marfatdari receipt. 

Marfatdari receipts cannot convey Raiyati title to a 
Marfatdar. 84 Ind. Gas. 586=4 Pat. 139=6 P-L-Y* 
12=I924P.H.C.C. 3I3=A.I.R. 1925 Pat. 216. 
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Miscellaocoas — Oudb ~ Under proprietary 

rights— DUttnction from proprietary rights. 

Uodcr^proprietary rights are duiinci from proprietary 
rigbCE. They do not form part and parcel of talukdari 
right. An under proprietor has complete ownership 
over his land subject only to the payment in certain 
cases of rent or malikaua to the superior proprietor 
and his estate is ahcnable and transferable; but he 
cannot, and unlike the proprietor, engage directly with 
the Government for land revenue but must pay hit 
assessment to the proprietor. 17 Ind. Gas. 334 (Oudh). 

MisccUaneoas — Pattadar — Relinquishment — 

Sale by mortgagee from Pattadar. 

A decree obiamed by a mortgagee from the pattadar 
subsequent to the relinquishment by the pattadar and 
grant of the patu to a third person docs not aifect the 
righu of such third person who claims under a title 
granted by the Government even though the mortgagee 
has purchased the land himself and obtained a patta. 
12 M.L.T. 26i = (i9ia) M. VV. N. 880 = 17 Ind. Gas. 
253. 

—^Miscellaneous — Shamilat land. 

The rights of a proprietor in the shamilat of a village 
are not a mere accessory to the land separately held by 
him and a sale of the latter does not ipso facto convey 
■ ' ■ fc 

z 

are proportional ' 

proprietor cannot confer any rights in the common 
land on the purchaser not conveyed by bis deed of 
sale. I P.R. 1894; 1 13 P.R. 1901; 65 P.R. 1889; 4 ^ 
P.R. i 897» Foil.; 96 P.R. >919; 8 P.L.R. 1907 and 9 
P,L.R. 1907, Dist. 78 Ind. Cas. 368=A.1.R. 1925 
Lab. 105. 


nner to the purchaser, and a clause 
providing that shares in the shamilat 
o the l^ewat lands held by each 


any rignts m the 
in the wajib*ul-ar 


■ Miscellaneous — Unantborised settlement— 
Paetl land. 

The bolder of a settlement made by an unauthorised 
Zemindar, can neither derive title therefrom nor retist 
the rightful Owners who are in possession according 
to Survey Record of Rights. Poiiession of parti 
land, follows title. 1 Pat. L.T. 184=57 Ind. Cas. 323. 


Larceny 

See Penal Cpde, S>377. 

Lathi 

See (1) Criminal P. C., S. 144. 

(jZ) Penal Code, Sb. 299 to 304. 

Lavangi Crackers. 

See Explosives Act. 

Law and Equity. 

See <l) Equity. 

(2) Practice. 

Lawful custody, meaning of 

See Penal Code, Ss. 147, 224. 

Law Reports 

See (1) Law Reports Act (2) Precedents. 

Law Reports Act (XVIII of 1875) — Effect 
or force of unauthorised rights:— 

See 12 Bom, L. R. 491=34 Bom. 462. 

Law Reports Act (XVIII of 1875.) 

—Applicability. — Privy Council Rulings. 

The Indian Law Reports Act has no applica- 
tion to a decision of the Privy Council, and 
therefore the Courts are at liberty to refer to 
an unauthorized report of the decision of the 
Privy Council and, if they are satisfied that it 
is a corre^ report, they are bound to follow it. 
91 Ind. Cas. 597=48 Mad. 846=1926 M. W. N. 
$13 = A.I JL 1926 Mad. 20= 49 MX.J. 498. 


Law Report decisipa — Purpose for which 

admissible* 

A report of cases may be used as precedent 
for the decision of a case. But when edect is 
asked to be given to that very order, a copy of 
the order duly certified must be produced; a 
report of the order cannot be looked at for the 
purpose. (190U) S C.W.N. 307=28 C. 171. See also 
5 CNV.N. 326=28 C. 289. Sec also 12 Bom. L. R. 
491. 


Ss. 3 and 4— Judgment of Division Bench, 

though not reported, is binding on single 
Judge. 

All that the Law Reports Act does is to ensure 
that Judges who have no access to the decisions 
themselves shall be provided with accurate copies 
of them. The act is little more than an addendum 
to S. 78, Evi. Act, which provides for the maimer 
in which public documents may be proved. If 
an officially certified copy of a judgment of the 
Hign Court were to be produced in a lower Court, 
the lower Court would be bound to treat it in the 
same way as it would an officially reported 
judgment. A lower Court is bound by an un- 
published ruling of its own High Court but not 
by an obiter dicta. 

Hence a single Judge of the High Court is 
bound by the decision of the Division Bench, even 
though the decision is not reported. It is the 
decision and not the opinion of tne Court nor the 
report of it that makes the precedent. Hence an un- 
reported case may be cited as an authority if the 
actual decision can be shown from the original 
sources. It is the decision which establishes the 
precedent and the report but serves as evidence of 
It, A.I.R. 1944 Nag. 44=1944 N.L.J. 1=1.L.R. 
(1944) Nag. 342=213 Ind. Cas. 241 (F.B.) 

— S. 3— Private publication. 

Under S. 3, It would be open to a Court before 
whom a decision from an unauthorised repprt is 
cited to make up its mind as to whether it shall 
hear that case cited, or shall receive or treat that 
decisiou as an authority binding on it. In exer- 
using Its discretion on any particular occasion* 
the Court should give due weight to the practice 
prevailing in the Courts with reference to any 
particular report, a decision from which is sought 
to be cited. A subordinate Court is not, however, 
entitled to compare the soundness or otherwise 
pf the views, on a question of law contained in a 
deasion reported in an unauthorized series of 
the High Court to which he is subordinate with 
those of other High Court. (1930) M.W.N. 955 = 
A.I.R. 1931 Mad* 71 = 130 Ind. Cas. 190. 

S. 3— Private publication. 

A decision published in a private publication 
not authorized by any Local Government is not 
absolutely binding. 98 Ind. Cas. 708=4 Rang. 146 
=5 Bur. L.J. 90=27 Cr.L.J. 1396= AI.R. 1926 
Rang. 164 (F.B.) 

— —S. 3— Subordinate Courts. 

Per Dalai, J. — A Subordinate Court is bound 
to follow a decision of a Bench of its High Court, 
and in doing so it would be exercising jurisdiction 
rightly and not irregularly. 37 All. 359 (P* C-) 
and A.I.R. 1923 All. 392 (F.B.)» Rel. on. 98 Ind- 
Cas. 376=48 All. 432=24 A.UJ. 430= A.I.R. 1926 
All. 346. 


Lease 


1. Adverse possession. 




S. 3 — Unofficial report. 

A view expressed in a judgment of a High Court 
which has not been officially published even without 
reasons, is entitled to respect, and any examination 
of it ought to start with the assMmption that it is 
correct and has good reasons behind it. But it is not 
to be followed blindly, like one that is officially 
published, though good reasons must be found for 
not following it. 93 Ind. Cas. 850=8 N.L.J. *53= 
A.I.R. 1925 Nag. 414. 

— S. 3-^Unreported cases, anthoriCy of. 

S. 3 of the Indian Law Reports Act was framed to 
constitute a monopoly for the authorised taw reports, 
if the judges so desire. But it does not prevent the 
court from looking at the unreported judgment of the 
judges of the same court. 5 C.W.N. 326=28 C. 289. 

Leading Qaestioos. 

See Evidence Act, Ss. 141—143. 

League of nations. 

See (1) Constitutional Law. 

(2) International Law. 

Lease. 

See (0 Co*Eharer. 

(2) Deed— Construction. 

(3^ Landlord and Tenant. 

(4) T. P. Act, Ss. 105 to 117. 

LEASE. 

Synopsis. 


Held, that the lessee acquired a litle which tlie 
agreement, if accompanied by a rcgiilrrnl lr;ur, 
would have conferred upon him. A.I.R. 1943 M\. j 
= (> 943 ) A. L.J. 66=1943 A.W.R. 28. 

a. Agricultural lease. 

Agricultural lease— Mortgage by tenant. 

Where a lessee of agricultural lauds is to enjoy the 
land without transferring it to any body and hr 
mortgages it subsequently, the Court will give him 
lime to pay off Uie mortgage, particularly where the 
owner has refrained from objecting *0 a previous 
mortgage by the lessee. 94 Ind. Cas. 1054=50 Bom. 
450 = 28 Bom. L. R. 527=A.I.R. 1926 Bom. 304. 

Agricultural — Non.delivery of portion of 

demised land— Claim for damages — Cause of 
action — Limitation. 

A contract between die lessor and die lessee is 
broken completely as soon as the lessor declines or is 
unable to place the lessee in possession of the demised 
property and the cause of acuon for the plaintiff’s 
suit arises on the date of such breach whether the 
suit is construed as one for breach of a covenant to 
give possession or of one for quiet enjoyment and 
the failure of die lessor to give possession goes to die 
very root of the contract and U so fundamental as 
to entidc the lessee to treat the breach as final and 
bring an action forthwith for the whole of his 
prospective damages. 40 Mad. 910=19 M.L.T. 318= 
3 L. W. 443 = (i9i6) 1 M.W.N. 342=30 M.L.J. 515 = 
5 Ind. Cas. 254. 


1. Adverse possession 

2. Agricultural lease 

3. Assignment 

4. Building by lessee 

5. Construction 

6. Contracts of leases 

7. Covenants 

8. Creation of lease 

9. Ejectment 

10. Forfeiture 

11. Holding over 

12. Kabuliyat 

13. Mining lease 

14. Mokarrari 

15. Origin 

16. Period of lease 

17. Permanency and heritabillty 

18. Purpose of 

19. Registration 

20. Renewal 

21. Rent and revenue 

22. Rent suit 

23. Rights and obligations 

24. Sale of tenancy interest 

25. Sub>Boil rights 

26. Transferability 

27. Under-proprietary tenure 
•8. Validity 

29. Void 

30. Zur.i-peshgi 

t 31. Miscellaneous. 

X. Adverse possession. 

——Lease— Adverse possession. 

offered to lease hU land to the lessee 
fw building a hotue on an annual rent with a condi- 
tion, that M long as rent was paid, the lessor would 
have no right to get the house vacated. No lease 
was executM by the lessor but the lessee execut^ a 
registered kabuliyat. The lemee remained in possession 
f9r Oyer 19 years; 


Agricultural— If governed by T. P. Act. 

Agricultural leases are not governed by the 
provisions of the Transfer of Property Act. 5 M.L.T. 
222 = 4 Ind. Cas. 1124. 

3. Assignment. 

Aesigoment — Option to the lessee (o purchase 
the land leased, whether enures to the assignee. 

On an assignment of the lease, the option of the 
lessee to purchase the leased property enures to the 
assignee. 42 Bom. 103 = 19 Bom. L. R. 813 = 42 Ind. 
Cat. 882. 

Assignment — Suit for rent after — Kattakonam 

— Right to set off. 

After the execution of a lease deed, the lessee gave 
a certain sum as Kattakonam to the lessor. The 
interest due from the lessor was to be deducted from 
the rent due every year and the principal of the 
Kattakonam was repayable when the lease from year 
to year terminated. After the lease, the lessor assigned 
his reversion to a third party. Tlic lessor then filed 
a suit for rent. Held, (i) that the lessee could not 
set off the Kattakonam against plaintiff’s claim; (9) 
that the tenant could proceed fur his Kattakonam 
against cither the assignor or the assignee; and (3) 
that the right to enforce the Kattakonam did not 
accrue due, on the date of the assignment but on 
the termination of the tenancy unless a special contract 
to the contrary exists. 17 Ind. Cas. 623 (Mad.). 

4. Building by lessee- 
— —Building by lessee. 

The contract between the parties stipulated that 
the price to be paid by the lessor for the building 
erected by the lessee on the lease land should be 
according to the market-value of the building at 
the time the land-lord resumed possession. The lessor 
was not entitled to resume possession until the value 
was paid, llic building constructed wa* * (.'inema ball; 



L£Ab£ — 4. Building by lessee 




Held, thai (Jj the piupwr method in valuing the 
building was to fmd out the cost of reproducing 
the building and then to allow for depreciation and 
cost of repairs in the absence of a stipulation to die 
contrary. No special value could lie placed upon the 
liuilding by reason of its being a cinema hall; 

(2) if the lessee ha<l refused a reasonable ofh-r of 
the lessor fur the building, at the expiration of the 
lease, the lessee must be considerid to be a trespasser 
and therefore, liable for mesm: profits; 

(3) if the amount oiTered was ridiculously inadequate, 
the lessee could not be treated as a trespasser, liable 
to mesne profits and his occupation must be deemed 
to Iiavc continued on the basis of the rent fixed by 
the contract between the parties. In such a ease, 
if the Court allotsed the lessor rent for occupation on 
the basis fixed by the contract between the parties 
and ordered him to pay a certain sum fixed by it 
as the value of the bulling to the lessee within the 
fixed time, the Court was not rniiilcd to direct that, 
die sum should carry interest in the event of default 
in payment as orden-d. 54 M.L.W. 508— 1941 M.W.N. 
238= (1941) 2 M.L.J. 711 =A.I.R. 1942 Mad. 156. 

«~>BuUdioB by lessee aod carryiag on business 
•-"Lessor if acquires good will of business on 
termination of lease. 

Ordinarily, a hotel connotes the business carried on 
by a person, though sometimes the terms is also used 
with regard to premises, but it is only owing to their 
association with the original business carried on in 
tliem. Hence %vherc the lessee of a certain site built a 
hotel on it and carried on business under a particular 
name, and the lessor, on the termination of the tenancy 
got back the site, widi the structures constructed thcro 
on, under the terms of the lease. 

Held, that the lessor did not get the goodwill of tlie 
business and was not entitled to carry on a hotel at the 
site under the old name. 32 P.L-R- 542=A.I.R. 1931 
Lab. 650=133 Ind. Cas. 891. 

5. Construction. 

Synopsis. 

a. Abwab 

b. Ambiguous terms 

c. Assignment or sub.lease 

d. Bemiadi patta 

e. Clause against objection to disposses. 

sion 

£. Consent decree 

g. Grove 

h. Improvements 

i. Joint lessees 

t ‘*Lease for season” 

. Lease of melvaram rights 
L Lease or agreement to lease 

m. Lease or contract lor service 

n. Lease or usufructuary mortgage 

o. Lessee or under.proprietor 

p. Liability to rates and taxes 

q. Nim-howla lease 

r. Occupancy rights 
8. Permanent or temporary 

t. Principles for construction 

u. Remission of rent 

v. Right of tenant to settlement 

w. Security 
X* Tenancy 
y. Tenure 
z. Toll 
a-a. Words 
b'b. Miscellaneous. 


5 (a). Abwab. 

Gonstraction — Abwsb or rent. 

Whether any particular item is an abwab or not 
must depend upon the construction of the contract ol 
lease in each case, and the qucftion in each case is 
whether Ui" sum claimed is really pan of the rent 
agreed to be paid under tlic lease. 2i C.W.N. io8= 
36 Ind. Ots. 404. 

Construction — Abwab — Consideration. 

If a definite sum is specified in a lease or is agreed 
and is the lawful consideration for the use and occupa- 
tion of the land, i. e,, pan of the rent although not 
described as such, the land^lord can recover the same- 
In a Kabuliyat before the B. T. Act, there was a term 
for delivery of 10 seers of chilli besides the money rent ; 
Held that the chilli was part of the consideration of 
the lease and not abwab. 12 Ind. Cas. 37 (Cal.). 

5 (b). Ambiguous terms. 

Construction — Ambiguous terms. 

Where the terms of the lease are ambiguous and (he 
original purpose of the tenancy is not clear, it will be 
open to the Court to refer to (he conduct of the parties 
and other extraneous circumstances in order to 
determine the nature and the purpose of the tenancy. 
15 C.W.N 896, Rel. on. lai Ind. Cas 360=10 P.L.T. 
359=A.I.R. 1929 Pat. 376. 

5 (c). Assignment or sub'lease. 

Construction — Assignment or sub-lcase- 

On a quealion as to a transaction amounting to an 
assignment or to an under lease, the proper test is to 
sec whether the lessee under the head-lp.ise has parted 
with his whole interest or wi'h a lesser interest than he 
htmielf possessed. If he has, then the instrument of 
transfer, by whatever name it may be called, is in reality 
an assignment. A lease of the entire interest of the 
lessee subject to a power to surrender, opcr.ues as an 
assignment and not as an under* leaFC. i Pat. L. T. 84 

= 55 It»<*- 

5 (d). Bemiadi Patta. 

— ^Construction — Bemiadi patta. 

Where a certain u’oman gave a ‘Bemiadi patta' of a 
jagir the terms of which were that the lessee, his heirs 
and successors »h'>uld hold possession of the property 
and have rights in the minerals and that the lessor 
shall have the right* to use the trees thereon as she 
may require, and the rent '■hall be payable to her 
and after the death to her daughter yearly. Held, that 
the Bemiadi Patta was a lease without a term, if not 
for any definite period, and the mere mention of the 
heirs, minerals, etc., did not make the lease a permanent 
one and that it was only a lease from year to year, 
a Pat. LJ. 180=1 Pat. L.W. 447 =(i9i 8) Pat. H.C.C. i 
= 39 Ind. Cag. 658. 

5 (e). Clause against objection to dispossession. 

Construction — Clause against objection to 

dispossession. 

A executed a deed of lease in favour of B which 
contaioed terms to the following effect: “I ihaM no^i 
be competent to raise any objection on the ground of 
drought, inundation, etc., and po.ssctsion and disposses- 
sion of any kind," “I shall not claim any dags, etc., 
which may have been included in the lease but which 
are osyned and possessed by anybody else.'* B being 
unable to take posieiiion of the land instituted a suit 
for a declaration of title and recovery of possession 
with a prayer in the alternative for refund of the 
premium. It was contended that because of the given 
conditions B vras not entitled to a refund. 


73 


LEASE — 5. Gonitractloii. 


74 


Reid, that the stipulations did not in any way take 
away from the lessee the ordinary rights that he had 
of being put in possession and in default thereof 
claiming a rescission of Uie contract. 57 Cal. 114= 
A.I.R. 1930 Cal. 385= 125 Tnd. Cas. 607. 

5 (f). Consent decree. 

Construction — Consent decree empowering 

land- lord to eject tenant on refusal to cultivate — 
Right to sue for rent. 

A land-lord and tenant agreed under a consent decree 
that if the tenant refused to cultivate the land and to 
deliver to the land-lord his share of the produce the 
)and>lord could eject the tenant. Held, that the cJausc 
relating to the ejectment was in the nature of a clause 
for re-entry and had not the effect of depriving the 
land- lord of his ordinary right to sue for the arrears of 
rent due by the tenant. 44 Ind. Cas. 925 (Cal.). 

• 5 (g)* Grove. 

—Construction— Grove— Planting of — Condi- 

tion not rendered impossible— Transfer of. 

A land was granted to defendant for the purpose of 
planting a grove and it was provided that the transferee 
might plant trees on the land and cut them at hU plea- 
sure, that if any revenue was assessed on the land the 
defendant was to pay it. If he wished to sell it ihe 
plaintiff was to have a right of pre-emption. Hcldy 
that the document created an interest in the land in 
favour of the defendant and that the right granted 
could not be revoked at the will of the gr2mtor. No 
time having been fixed for planting a grove, the condi- 
tion could not be said to have been broken until the 
defendant rendered the performance of the condition 
impossible. 13 A.L* J« 376=28 Ind. Cas. 680. 

5 (b). Improvements. 

I — Construction — Improvements, right to 
remove. 

A piovision in a lease-deed enabling the tenant if he 
is unwilling to take the lease again to remove the 
improvements made by him does not cover the right of 
renewal on the same terms but only the right of removal 
of fixtures and other improvements. isC.L-J. 262 = 

9 ind. Cas. 923. 

5 lessees* 

—Contraction — Joint lessees. 

A lease specified certain shares in favour of several 
lessees but the various lessees were treated as one person 
and the consideration was one sum due from the lessees 
at a body. The lease was joint and indivisible. Held, 
that none of the joirtt lessees can sue for possession 
of his proportionate share. One joint lessee can sue 
for possession of Ute whole where the other lessees act 
in coUmion with the lessor. 57 P.R. 1911=49 F.L R. 
1912^242 P.W-R. i9(tB.ii2 Ind. Cas. 850. 

5 (j). “Lease for season.** 

Constrac^n — Lieasa for 'Season*— HUl sta- 
tion^Periodi 

In the absence of evidence to the contrary, a lease 
of a house at Mussoorie for the ‘season* continues to 
the end of ih^ year. 13 A.L. j. 647<=sg Ind. Cas. 437, 

5 (b). Lease of melw*rana rights. 

— -Construction — Lease of melvarsun rights — 
Liability for village offlcera* rcmnncratloo. 

The plaintifT zamindar executed a eowlenama (lease) 
of certain villages in defendant's favour. Tt war, in 
efilect, of the right to collect melvaram from the 


tenants of the villages. The Raja was liable to pay 
out of the gross yield nine per cent, to tlir vilUiRc 
officers as their remuneration (maniba swatamrams). 
The defendant-lessee made these payments direct to 
the village officers. The Government having afier- 
wards fixed salaries in cash for the village ofTuers, 
the nine per cent, became no longer payable to them 
by the Raja. The Raja accordingly claimed to recover 
from the defendant lessee the nine per cent, of ilie 
gross produce, contending that the defendant had 
hitherto been paying the same over to the village 
officers as an agent of the Raja and that when the 
obligation of the Raja to make those payments ceased, 
the defcndant-lesi-ce was thereafter receiving the nine 
percent, for the Raja*.s use: 

Held, upholding the contentions of the plaintifT, 
tliat tlie nine per cent, was not tramferred to the defen- 
dant subject to the burden of paying the remunera- 
tion that the payment was really made by the defen- 
dant ad hoc as an agent of the zamindar who was 
therefore entitled to recover them as soon as the 
liability to pay ceased. 104 Ind. Cas. 337=46 C L.J. 
23*=39 M.L.T. 258 = 1927 M.W.N. 713=29 Bom. 
L-R- 1400=A. I. R. 1927 P. C 206=53 M.L J. 289 
(P.C.). 

—Constraction— Lease of melwaram rights— 
Liability for village officers* remuneration. 

A Zamindar who was entitled to receive from the 
cultivating ryots, as bis melwaram, 48 per cent, of the 
produce, 9 per cent, of which was to be paid by him to 
village officers as pay, executed a cowlc to farmers in 
rerpect of the said melwaram right under which the 
cowledars undertook to make the payment to the 
village officers themselves. Thereafter the payment to 
village officers was abolished by Statute and the 
Zemindar thereupon sued the cowlcdars for the 
amount which they would have had to pay to the 
Village Officers, on the ground that the cowlcdars 
were only agents of the Zemindar and that they had 
to account to the Zemindar for the said amount. 

Held: Per Schawabe, C. J. and Trotter J., 
Kumaraswami Sastri, J., diss. — The plaintiff was 
not entitled to recover the amount and the only remedy 
of the Raja was under S. 27 (4) of the Madras Prop- 
rietary Estates Village Service Act of 1894 by an 
application to the Collector for increase of rent. 70 
Ind. Cas. 469=15 M-L.W. 556 = 30 M.L.T. 317 = 46 
Mad. I77 = A.I.R. 1922 Mad. 263 = 43 M. L.J. 158 
(F.B.). 

5 (1). Lease or agreement to lease. 

—Constrnction— Lease or agreement to lease. 

Whether a contract is to be construed as a lease or 
merely as an agreement to lease must be gathered from 
the terms of the whole document. Where the contract 
operates as an actual demise it must be deemed to be a 
lease. 74 ind. Cas. 48®“ to O-L.J* 109— A.I.R. 1923 
Oudh 237. 

Construction — Lease or agreement to lease. 

The paramount intention of parties dcducible from 
the instrument determines the question as to whether 
there is a present demise or only an agreement to 
demise. Held on the construction of an amalnamah, 
neither sUmped nor registered and executed in anticipa. 
tion of a proper Mourai Mokrari lease, there was a 
present demise. 13 C. L. J. . 3 oo =*5 C.W.N. 538 = 
8 Ind. Cas. 44. 

5 (m). Lease or contract for service. 

Coastrnt**'*** — ^ or contract for aervice. 

A Kabuliyat by a burgadar created a settlement of a 
l^n d for a term with a provision for giving up the 
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land without notice on the expiration of the term. 
Held, that the contract w-a* not a mere contract for 
service but created a tenancy. 53 Ind. Ca«. 541 (Cal.) 

5 (n). Lease or usufructaary mortgage, 

—-Construction— Lease or usofructuary mort> 
gage. 

Under the terms of the deed it wai agreed that 
the Ijaradar should remain in possession of the Ijara 
property, and out of the fixed annual rent, he should 
piy Government revenue and road-cess into the Govern- 
ment Treasury every year, should deduct and appro- 
priate to himself certain sum every year in lieu of 
interest on the Zuripeshgi money and should pay 
the remaining sum every year as baq ajiri to the 
owner. 

Held, that the haq ajiri payment was not rent, 
that the deed was a ujufructury mortgage and that 
the person in posset.ion held as mortgagee and not as 
a tenant. The haq ajiri was due from him as mort- 
gagee under an arrangement with the mortgagor and 
Was not due from him as tenant, and further that the 
haq ajiri not being rent, no interest was payable on it, 
as there was no stipulation in the deed for payment of 
interest tliereon. 1 P.L.W. 795, Rel, 90 Ind. Cas. 
785“? P-L.T. 158=1925 P.H,C,C. 3 i 7=A.I.R. 1926 
Pat. 77, 


5 (o). Lessee or under-proprietor. 

Construction— Lessee or under-proprietor. 

Where the wording of the patta does more than 
suggest that the holder is an under-proprieior and 
not a tenant, and there is evidence that the holder 
managed the cultivated and uncultivated lands, exer- 
cised rights of escheat, allowed tenants to settle in the 
village, to plant trees, to sink wells, and this the 
holder or his predecessor has done as far back as the 
memory of man can go, at least from a period prior to 
annexation, the inevitable conclusion is that the holder 
is an under-proprietor and not tenant or thekadar. 
A.I.R. 1930 P.C. a48{P.C.)=34C.W.N.itii = 7 O-W.N. 
931 = 59 M.LJ. 8^=128 Ind. Cas. 272=33 L.W. 85. 

— — Constructioa — Le*se« or nuder-propfietor. 

A document was christened with the name of a ‘per- 
petual lease.' After reciting the area of the lands 
which vvcrc the subject-matter of the deed, the docu- 
ment prescribed a jama of Rs. 102— a — o annually 
payable by the lessor, and then proceeded as followi:— 
“I do hereby agree and reduce to writing that the said 
‘lessee’ having bis possession over it shall annually pay 
the pay of the Patwari and Chaukidar, l.e., the entire 
amount of Rs. toa— 2 — o shall be paid to the Govern- 
ment, and he shall remain in possession and enjoyment 
of the same generation after generation (nastan bad 
naslan, batnan and batnan) and shall exerrUe all 
sorts of proprietary powers.” It was found that the 
donee and his sons used to pay rent to the donor and 
her transferee. 

Held, the name “ perpetual lease ** is not incon- 
sistent with a grant of heritable and transferable right 
in the property which Is the subject-matter of the 
deed in question. The defendants are not proprietors 
nf the lands in suit, but they are under.proprietors, 
i. e., they possess heritable and transferable interest in 
those lands. 66 Ind. Cas. iio=g O.L.J. 104=>A.I.R. 
1922 Oudh 42. 

5 (p). LlablUty to ratea and taxes. 

—Construction— Liability to rates and taxes. 

A condition in a kabuliyat providing for the payment 
by the lessee of any tax or cess covers the road and 


the Health Board cess but does not include income-tax 
on royalty. A.I.R. 1922 Pat. 75. 

Construction— Liability to rates and taxeSs 

Where by the terms of a leasc» the lessee covenanted 
to pay water tax and the lessor covenanted that he 
would during the said lease pay al! rates and taxes, 
payable In respect of the said premises except the rates 
covenanted to be paid by the lessee, the lessor is clearly 
bound to pay property lax based on an increased 
assessment made after the lease. 32 Bom. L.R, 1660 
and 32 Bom. L.R. 1 660 ^ A.I.R. 1931 Bom. itS. 

■ ■Construction ^ Liability for ^ Manictpal 
tsixts — Covenant by lessee to pay taxes on boil* 
dings and by lessor to pay quit- rent. 

A lessee undertook to pay all the municipal taxes 
payable for buildings erected on the land demised and 
the lessor agreed to pay only quit^rent. Subsequent to 
the lease the Municipality began to levy separate 
assessment on the buildings and the lands* Held, that 
on the construction of the lease, the lessee was bound 
to pay alt taxes leviable under Ss. i2p, 14^. 148 of the 
City of Madras Municipal Act. The liability wa^ not 
affected by any arrangement on the lands and buildings 
standing thcrcoPi (1918) M.W.N# 130=7 M.L.W* 
140=43 Ind. Cas. 634. 

CooBtructioo— Liability to rates and taxes— 

Agreement to pay Government dues— Remission— 
RJgbt to benefit. 

Under a Paini lease, the annual rent was fixed at a 
certain sum out of which Rs. 1 ,080—8—7 was to be 
paid by the tenant on account of Government dues 
payable by the land-lord and the balance wa^ to be paid 
to the land^lord as Malikana. The lease provided that 
if any new imposts be levied by Government in the 
future the tenant would be liable for the same but 
there was no provision for the case of any remission* 
Except for the Malikana, the land-lord was to have no 
right and interest whatever. Subsequently the Govern- 
ment demand was reduced. Held, that the land«lor 
was entitled to the benefit of this lutn, that is, he 
may realise it from the tenant in addition to the Mali- 
kana- 33 C. 140. 32- C. 169, Diit. 14 G.L.J. 589* 

15 Ind. Ga«. 301 (^0 

Coostracdon— Liability to pay— Ceas. 

An agreement to pay ‘road and public work’ ceties 
alhdfananna per rupee a> is levied al present will 
bind the tenant to pay enhanced ccssci in case of re- 
valuation. 13 C-L-J. 412=9 Uas. 704. 


5 (q). Nim-howla lease* 

■Construction — Nim-howla lease — Stipula* 
tion against voluntary alienation— -Execution 
sale— Stranger purchaser— Land-lord if can sue 
original tenants for rent and obtain decree. 

At a sale in execution the plaintiff purchased 
the right, title and interest of the tenants in a nim- 
howla tenure. Notwithstanding that the purchase 
by plaintiff was duly notified to the landlord, the 
latter sued the tenants for rent and obtained a 
decree. The plaintiff sued for a declaration that this 
decree was not binding on him and that the tenure 
in his hands was not liable to sale in execution* 
The lease which created the nim-howla provided J 
‘Let it be known that if you transfer the nim-howla 
tenure, you will transfer it to me for proper price, 
and will not transfer it to any other person. It 
you transfer it to any other person such transfer 
will be invalid.' Held, that there being no covenant 
against involuntary alienations and no covenant tor 
re-entry, the plaintiff acquired a good title by his 
ptfrebase and consequently the land-lord could npl 
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sue the original tenants to obtain a decree 
whereby he could proceed against the tenure in the 
hands of the plaintiff. 18 C.W.N. 1138=26 Ind* 

Cas. 23. 

5 (r). Occupancy rights. 

-—Construction — Occupancy rights — Claim 
to. 

A lease from 1914 to 1923 f^ambat demised for 
the year 1914, 25 highas of land and nine mahua 
trees and from 1<515 to 1923 the entire mouza inclu- 
ding the cultivated and uncultivated lands. It was 
stipulated that the lessee should cultivate the 
village, keep the tenants contented, settle h'mself 
and cause the tanants to settle therein. It was 
further covenanted that in the event of the rent 
being paid till term of the lease, after the expiry 
of the term, the settlement would be made at a 
proper increased rent for a certain term with the 
same lessee and no other. Several times the lease 
Was renewed and contained a clause disclaiming 
raiyati rights. Tn the T?ecord-of-Rights, the lessee 
was entered as bemiadi thekadar. 

Held, that it was not correct to say that the 
lease was a cultivating lease in respect of 25 bighas. 

It was a single lease for the whole village. 
Although there was the covenant for renewal, the 
lease did not contemplate permanency of tenure. 
The lessee was only a tenure-holder holding under 
a tease and acquired no oecupaocy rights so long as 
the lease continued. 115 Ind. Cas. 554=A.I.R. 
1929 Pat. 68. 

Construction — Occupancy right. 

A stipulation by a ryot that he will not touch 
the land without obtaining a fresb cowle amounts 
merely to a covenant not to cultivate and is not 
inconsistent with occupancy right. 9M.L.T.213= 

9 Ind. Cas. 566. 

5 (s). Permanent or temporary. 

Construction — Permanent or temporary. 

When the lessee is to construct a building on the 
land leased, and to remain in the house for ten 
years at a small rent, the lease is one for ten 
years and not in perpetuity. 7 M.L.T. 106=5 Ind. 
Cas. 813. 

5 (t). Principles for construction. 

— Con8truction~“Principles, 

Every lease must depend on its particular 
language and terms. 98 Ind. Cas. 92=A.I.R. 1927 
All. 78. 

—Construction— Principles. 

V construction of one lease is of very little 
’n construing another. 11 Pat. L.T. 695=A^I.R. 
1931 Pat. 25. 

-—Construction— Principles. 

, ”be circumstances existing at the date of the 
lease should be looked at, for the purpose of con- 
struing the words in the lease. 24 C.L.J. 21=34 

-—Construction —Principles— Penal clause in 
lease deed. 

The penal clause in a lease must be construed 

favouring either side. 39 Mad. 
1049=32 Ind. Cas. 512. 

— -Construction — Principlea — Plain and un- 
ambiguous words. 

Where the true effect of the language used in 
• IS perfectly clear» no reference is possible 


to the Conduct of the parties and no amount 
acting by the parties can alter or qualify words 
which are plain and unambiguous. 19 C.W.N. 
1311=26 Ind. Cas. 466. 

5 (u). Remission of rent. 

—Construction — Remission of rent on 
account of Mondoli — Mondol’s services dis- 
pensed with— Rent of holding. 

Defendant executed a kabuHat to the plaint’ff in 
1865 providing that *the rent, at the rate of 5 as. 
a Bigha, has beer settled at Rs. 2,534 ; on the prayer 
of the tenant and in consideration of bis services a 
mondol as sum of Rs. 811 is remitted and the tenant 
admits a rent of Rs. 1,623 and agrees to pay the 
same year by year in accordance with certain in«tal- 
ments.' Plaintiff in 1009 removed the defendant 
from his^ Position as Mondol and sued him for rent 
at the higher amount. In certain Eorars executed 
by the defendant the rent actually fixed was 
declared to be the smaller amount and when the 
rent receipts were granted, the rent payable as the 
Jama was stated at the lower figure, and when on 
one occasion an attempt was made to state the 
Jama at the higher figure and helow this the remis- 
sion, the tenant ohjeeted and the attempt was aban- 
doned. Held, that the kahuliat meant that the 
lesser sum agreed to be pa«d was the rent of the 
bolding and that the rem’ss’on granted was not 
contingent upon or held, in abeyance as payment 
for services but represented a permanent and irrevo- 
cable abatement. 8 Ind. Cas. 18 (Cal.) 

—Construction — Remission for excess or 
failure of rains. 

Where the terms of a lease-deed provide that 
rent would he remitted in rase of excess or failure 
of rain, remission would be granted to the lessee 
only in abnormal seasons and not in normal 
seasons. 7 M.L.T. 39=5 Ind. Cas. 510. 

5 (v). Right of tenant to settlement. 

Construction — Right of tenant to settle* 

ment. 

When the land-lord bad.under a kahuliat, granted 
a lease of certain lards to the defendant, and the 
defendant had taken possession, he must recognise 
the defendant as his tenent. 50 Ind. Cas. 314 (Cal.). 

5 (w). Security. 

Construction — Security — Stipulation to 
furnish in a fortnight— Waiver, 

Under a lease the lessees were to give security 
within 15 days. The security bond was executed 
after the expiry of the iSth day and then ‘he lessors 
made over possession to the lessees. Held, that 
the surety was liable to perform the obligation he 
entered into, under the document as the time clause 
was solely for the benefit of the lessors. 18 A.L. J. 
105=2 U.P.L.R. (AM.) 53=55 Ind. Cas. 230. 

5 (X). Tenancy. 

—Construction — Tenancy — Character of. 

In order to determine the character of the 
tenancy, the Court has to look to the intrinsic 
evidence afforded by the documents themselves 
creating the tenancy and if the terms are vague 
or ambiguous, the Court is entitled also to look 
to the surrounding circumstances and the cpnduct 
oi the parties. 
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Where a large portion of the area covered by 
the tenancy was tank, and in the documents 
there was no specific mention of the fact that the 
tenancy was being created for the purpose of 
agriculture, or horticulture but. on the other 
hand, the documents in question spoke of condi- 
tions to the effect that the rent would be 
increased proportionately as the lands became 
Cultivable and also that the tenant would be 
liable to damages if the productive power of the 
lands be diminished in consequence of negligence 
on the part of the tenant and where, further 
more, it had been found the lands were paddy 
lands and that there were mango trees on the 
hanks the fruits of which the tenant enjoyed. 

Hehl. the lease was governed by the Tenancy 
Act. 79 Ind. Cas. 648 = A.I.R. 1925 Cal. 181. 

5 (y). Tenure. 

Construction — Tenure — Not raiyati interest. 

One K executed in favour of B a kabuliyat 
by which a Sarasari jama was souet to he created 
in respect of 275 bighas of land. Out of these 275 
bighas 160 bighas were cultivated land for which a 
rental of Rs. 74 was fixed. The remaining US 
bighas were waste land for which no rent was 
assessed and it was provided in the document 
that the rent would be assessed therefor 
when the land would be brought under 
cultivation. It went on to state that if any 
market, hat, etc., were established on the land, the 
landlord would be entitled to make settlements 
about them separately, and if any portion of the 
land was acquired for public purposes the land-lord 
would get the price therefor. It further provided 
that the tenant would enjoy the fruits of the trees 
on the land paying Falkar and would he liable 
to pay further compensation if he did damage to 
the trees, etc. It further stated that if the entire 
rent for any particular year was not paid in time, 
the land-lord would be entitled to make a fresh 
settlement oe the jama. It stated also that the 
tenancy that was created was to be heritable. 

Held, that the interest created was that of a 
tenure-holder and not that of a raiyat and the 
tenure was transferable. 100 Tnd. Cas. 302=44 
C. L. J. 434 = A.I.R. 1927 Cal. 220. 

5 (z). Toll. 

Construction— Toll— Payment of — Shop. 

The defendant took a lease of certain property 
for keeping a shop. The terms were that the lessee 
should pay a certain amount of rent and must 
also pay toll over the stipulated rent as part of 
the rent in respect of goods that should be sold 
in the shop or on boat or on road on certain 
terms. Held, defendant was liable to pay toll not 
only for goods sold in his shop but also for those 
taken from his shop and carried by boat or on 
road to some other near place and sold there. 
45 Ind. Cas. 875 (Cal.) 

S (a-a). Words* 

Construction — ^Words— -“Land required for 

culverts, embankments on roads** — Words if 
exhaustive or illustrative. 

Words like 'culverts, embankment, roads* appear- 
ing in a Patni Kabuliat are merely illustrative 
of the purposes and not exhaustive. 18 C*W.N. 
860=22 Ind, Cas. 966. 


Construction— Words— *Phal Phul’ — Mean- 
ing of. 

The expression 'phal phul’ (fruits and flowers) 
of trees leased would in the natural meaning of 
the words include the natural products of the 
trees only and prima facie in the absence of other 
circumstances the cutivafion of shellac on them 
Would not be included. 24 C.L.J. 21=34 Ind. Cas. 
72. 

Construction — Words— “Raiyat.” 

The Word ‘‘raiyat" used in a lease does not 
necessarily mean an agricultural tenant. It is 
often used in the mofussil of Bengal in its 
wider sense of meaning a tenant in general. The 
lessee of a piece of homestead land is ordinarilv 
a tenant and not raiyat. 90 Ind. Cas. 104=42 
C.L.J. 78=A.T.R. 1926 Cal. 215. 

—Construction— Words — Satta* 

The generic meaning of the word “satta’* is 
mercantile traffic or exchange for money. The 
Satta is merely a commercial agreement regula- 
ting the conditions under which a tenant agrees 
to grow certain crops; but it is. in no sense, a 
demise of the land- 

Where in a suit for declaration that the defen- 
dants are occupancy tenants, and not tenants, at 
fixed rates, a kabuliyat executed by defendant’s 
predecessor in 1875 Is produced by the plaintiff as 
showing the origin of the tenancy, and where this 
kabuliyat does not refer to any previous tenancy 
or purport to be a renewal of a previous lease 
in the absence of evidence to the contrary, the 
kabuliyat must he read as creating the tenancy- 
2 P.L.T.605 = A.I R. 1921 Pat. 412. 

5 (b-b). Miscellaneous. 

Construction— Miscellaneous. 

A particular piece of land was leased out 
‘‘without any interest except to get produce, culti- 
vate the land and pay the rent, without changing 
the features of the land or having recourse to 
any illegal act or in any way interfering with 
the land.*' The land comprised paddy land and 
land merely producing thatching grass. 

Held, that so far as the other piece of land for 
producing thatching grass was concerned, it must 
be considered that growing grass on that p'ece 
was a form of cultivation. A.I.R. 1930 Pat. 297“ 
126 Ind. Cas. 289. 

6. Contracts of leases. 

Contracts of leases — Incidents. 

Contracts of leases are, in their very nature 
founded upon executory consideration inasmuch 
as the payment of rent on the part of the lessee is 
to be made in future at the stipulated points of 
time. 77 Ind. Cas. 695=25 O.C 282=A.I.R. 1923 
Oudh 45. 

7. Covenants. 

Covenant against alienation — Breach of 

—Re-entry. 

Cases of unauthorized alienation are generally 
covered by an express condition in the lease giving 
a right of re-entry on breach of that condition. 
98 Ind. Cas. 794=50 Bom. 306=28 Bom. L.R- 
750=A.I.R. 1926 Bom. 410. 

Covenant — Breach of — Re-entry— Right of 

on breach of covenant. . v 

Where there is a covenant against alienation by tnc 
fenant ^nt op right of re-entry reserved in the lanot 


8i 


LEASE 7* Covenants. 


Bfl 


lord, tlie lease is not forfeited by breach of the 
covenant and the remedy of the land-lord is by the 
limited ways of injunction against an apprehended 
breach or by recovery of damages for the breach 
already committed. 24 C-L-J- 40=21 C.W.N. 117 — 

34 Ind. Cas. 833. 

Covenant— Breach of— Provision to give up 

land on notice — Remedy of lessor. 

Where the lessee was bound by the terms of the 
lease, to give up a portion of land required by the 
lessor for which proportionate remission in rent 
should be allowed and the lessor gave notice to the 
lessee to give up almost all th^ lands in question 
and on refusal, sued for possession. Held, that the 
proper remedy to ask for would be specific per- 
formance and not relief in ejectment. 6 S.L.R. 265 
=19 Ind. Cas. 908. 

—Covenant— Construction of — Restriction on 
alienation. 

A ‘person* in a covenant against ass'gnment 
includes a corporation and a limited company is 
capable of being ‘a respectable and responsible 
person* within such covenant. ‘Unreasonabje’ means 
without fair, solid and substantial cause, justfiying 
refusal of the lessor’s consent to the alienation. 
24 C.W.N. 1007=60 Tnd. Cas. 105 = A.I.R. 1921 Cal. 
99=48 Cal. 176=60 Ind. Cas. 105. 

Covenant— Re-entry— Binding nature of 

covenant for. 

A kabuliyat provided as follows: *‘I have re- 
mained in possession by taking lease in the he- 

nami of S and paying Rs as the annual rent; 

if the Sarkar requires it I shall give up the build- 
ing and the trees which I may grow on taking the 
proper market price. On this understanding I sign 
this mukarrari lease. If there is ary necessity for 
huzoorali to resume possession I shall relinquish 
it and get back consideration money.” Held, on a 
construction of the tease, that the lease was not a 
permanent one but was one on a fixed rent with a 
covenant for entry. Held also that the covenant 
as to re-entry ran with the land and was binding on 
the parties and their successors. 52 C.L.J. 486= 
A.I.R. 1931 Cal. 160=130 Ind. Cas. 564. 


—Covenant for re-entry whether personal or 
runs with the land — Taluka patta. 

The interest created by a Taluka patta consti- 
tutes prima facie a permanent tenure, where there 
w;as nothing to the contrary either in the surroun- 
ding circumstances or in the instrument. When the 
taluka patta was silent as to heritability and trans- 
ferability but during the period of sixty years the 
tenancy had devolved from father to son and had 
formed the subject of many transfers and the rent 
fixed had never varied, the lease was held _ to be 
permanent. Though there was a covenant in the 
lease that if the grantor had personal necessity 
the grantee would be bound to relinquish the land, 
the Covenant was a personal one and ceased to be 
operative on the death of the grantor. The cove- 
nant must be construed strictly against the grantor 
and most beneficially in favour of the grantee. The 
question whether a covenant in a lease is personal 
one or runs with the land depends upon the true 
intention of the grantor and the grantee to be 
ascertained from the construrtion of the terms of 
the grant. 21 C W.N, 903=28 C.L.J, 18=41 Ind. 
^gs* 530f 


8. Creation of lease. 

of lease — Agreement as to mean- 
ing of lease does not create new lease. 

An agreement as to the meaning of a lease would 
not by Itself be the creation of a new lease. There 
was a dispute between the patties as to their res- 

^ ^ ^ ^ ^ * A compromise peti- 

tion fixing the rate of rent and prohihitir g the 
lessee from constructing pucca roofs without the 
lessor s permission, was filed. Held, that tlie com- 
promise petition did nothing more than express an 
agreement that the lease would be interpreted in a 
particular way and did not create a new lease. 
A.I.R. 1941 Cal. 536 = 197 Ind. Cas. 360. 

9. Ejectment. 

Ejectment — Unregistered written lease — 

Lessee not let into possession — Suit by him in 
ejectment against person in possession not 
claiming through lessor, if maintainable. 

In the case of a written unregistered lease of 
agricultural land, the lessee to whom possession 
has not been delivered by the lessor is not enitled 
to maintain an action in ejectment against a person 
in possession and not claiming under the lessor. 
In such a case, the lessee having specifically plead- 
ed that there was written unregistered lease in his 
favour cannot be allowed to set up the case of an 
oral lease though he could have, even apart from 
the unregistered lease, relied on his tenancy right, 
if he had been let into possession. The transaction 
relied on by the lessee maybe regarded either as 
an agreement to lease or a lease which is not com- 
pleted by delivery of possession. In such circum- 
stances, he cannot alone maintain a suit though 
different considerations might have arisen if his 
lessor was a partv to the suit. 7 P.R. 3C9= 20 Pat. 
346=A.I.R. 1941 Pat. 577 = 22 P.L.T. 971 = 192 
Ind. Cas. 451. 

Ejectment — Verbal agreement for perma- 
nent lease — No document — Time for suit for 
specific performance expiring — Permanent 
structures built— Suit by lessor for ejectment — 
Lessee, if can rely on equitable estoppel or get 
compensation for structures built. 

Where there was a verbal agreement for a per- 
manent lease for the specific performance of which 
the lessee might have instituted a suit but the time 
for such a suit has expired with the result that the 
lessee has lost the remedy which was open to him 
and the lessee has built permanent structures on 
the land, in a suit by the lessor for the ejectment of 
the lessee, the lessee cannot rely upon an equitable 
estoppel. If, however, the lease was for the benefit 
of the lessor, the lessee is entitled to compensation 
for the permanent structures erected by him. A.I.R. 
1938 Pat. 435=4 B.F. 829=19 P.L.T. 791 = 17? Ind. 
Cas. 522. 


10. Forfeiture. 

Forfeiture — When penal. 

Where a clause in the lease ran as follows: 
“After the expiry of the term I shall give up the 
land and T shall remove from possess’on and it will 
be open the to land-lord without notice to settle the 
land with any one he Iike9,”and there was absolutely 
no evidence worthy of credit to prove that the 
tenant was compelled to submit to the terms 
appearing in the kabuliyat or that any undue 
influence was exercised or could be exercised by 
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the land-lord in connexion with it, and the tenant 
himself did not even speak of any compulsion or 
undue influence. 

Held, that in these circumstances the clause was 
not penal. 107 Ind. Cas- 538=9 P.L.T. 184. 

Forfeiture — Clause of nullity — Relief 

against. 

A Mukirrari lease granted before the enactment 
of the T. P. Act provided that in default of three 
instalments of rent the lease should be null and 
void. 

(i) Held, the distinction between a condition of 
forfeiture and a clause of nullity was one of 
doubtful soundness even in English Law. 

(ii) At any rate, it is not countenanced by S. 114 
of the T. P. Act. 

(iii) So that distinction ought not to be obser/ed 
even in cases not governed by the Act. 

fiv) The Court can afford relief in both cases. 
69 Ind. Cas. 886=1 Pat- 363=4 Pat.L.T.292= 

A.l.R. 1922 Pat. 528. 

11. Holding over. 

—Holding over — Consent — Effect. 

If the tenant continues to hold after the lease for 
one year by consent of both the parties a tacit 
contract for renewal of the agreement is implied. 
3 M-L.W. 189=19 M.L.T. 128=(1916) M.W.N. 192 
“32 Ind. Cas. 709. 

12. Kabulidt. 

——Kabuliat— Evidence— Admissibility. 

A registered kabuliat amounts to a valid contract 
and is admissible in evidence as against the person 
executing it, if it shows that his possession began 
under the lease. 27 A. 136 Dist. 5 Ind. Cas. 350 
(All.) 

— KabuHyat to Government — Tenant’s 

liability. , * j 

A person taking settlement from Government and 
agreeing to Recognise the rights of imineaiate 
holders recorded in settlement papers is bound to 
do so though the rights are wrongly recorded. 11 
C.L.J. 68=5 Ind. Czs. 301. 

13. Mining lease. 

Mining lease— Liability of lessee to’pay 

road cess. . , , . . 1 . . 

Where the raining lease provided that the lessee 
"will pay alt Govt. and other cesses, taxes and im- 
positions" during the continuance of the lease, the 
lessee is bound to pay road cess upon the royalttes 
received by the lessor# 1946 Pat# 143—24 

Pat. 551. 

—Mining lease — Nature of. 

Mining lease is not a mere sale of land or mine- 
rals hut also partakes of the character of a lease. 
A.l.R. 1946 Pat. 143=24 Pat. 551. 

—Mining lease. 

-—Interest pavahle on all arrears of minimum 
royalty— Interest, held recoverable only on mini- 
mum royalty and not on excess. A.l.R. 1943 Pat. 
327=22 Pat. 220=10 B.R. 259=210 Ind. Cas. 426. 1 

Mining lease— Sub-lease of mines— Sub- 
lessee to pay royalties — Sub-lessee mortgaging 
his interest— Mortgagee putting prospective pur- 
chaser of mortgagee interest in possession— Purcha- 
ser agreeing to pay royalties during hit possession 


—Sale not completed and mortgagee not assigning 
bis interest— Agreement by purchaser directly with 
lessor that he would pay royalties during his period 
of possession — Lessor, can sue him for royalties 
on this agreement even though he was not his 
tenant. A.l.R, 1939 Pat. 421 = 20 P.L.T. 124=5 

B. R. 1012=183 Ind. Cas. 873. 

—Mining lease— Notice to quit— Lessee con- 
tinuing — Suit for damages— Rights of lessor and 
lessee. 

Where a person working a colliery under a legal 
t'tle receives notice to quit hut continues to work 
it and the lessor institutes a suit for damages, the 
lessor is entitled to the price of the coal removed 
but the lessee is entitled to deduction in regard to 
severing of the coal and bringing it to the pit’s 
mouths. A.T.R. 1036 Cal. 727=64 C.L.J. 308=41 

C. W.N.203=170 Ind. Cas. 690. 

— Mininglease — Reservation of Crown— 
’Shale*, what is. 

A question as to whether a particular subs- 
tance is covered by the specific words of the 
reservation made by the Crown, is an issue of 
fact to be decided according to the partirular 
circumstances of the case, the duty of the Court 
being to determine what the words meant tn the 
vernacular of the mining world, the commercial 
world and land-owners at the relevant time. 

Shale is a ehallcv or clayey substance, generally 
a soft dark blue mud in the upper strata, but 
becoming harder lower down. ^tn the lower layers 
as the result of pressure it assumes z rocky 
character, hut even so. it is still triable and with- 
out the hardness which characterises stone or 
slate. 

Held, that shale was not covered by the 'reserva- 
tion made by the Crown, the specific words of 
which were: "Mines and Minerals of what kind or 
nature soever, Quarrys and Delfs of Plagg, Slate 
or Stone ..... .as now are or at anv time hereto- 
fore have been invested." A.l.R. 1938 P.C. 238=176 
Ind. Cas. 979 (P.C.). 

Mining lease — Wrongful removal of 

minerals — Right to damages— Failure to pay 
compensation to surface owner — Right to 
damages, if affected. 

Where a person has a mining lease, he can claim 
damages for wrongful removal of minerals during 
the period of the lease, even if he has not paid 
compensation to the surface-owner- Default to pay 
the same will not entitle the surface-owner to 
remove the minerals to which the lessee alone is 
entitled after grant of the lease to him. The 
measure of damages is the value of the minerals 
in situ where the removal is not wilful and with 
Knowledge. T.t,.R. fl936) Nag. 11S“A.I.R, 1937 
Nag. 74—170 Ind. Cas. 554. 

Mining lease granted by four shebaits of an 

idol — Construction of the lease— One of the 
four shebaits suing for bis share in the idol’s 
interest — Suit, not maintainable. 

The material portions of a lease-deed granted 
by the shebaits of an idol in favour of the 
predecessor-in title of a company, ran as follows: 

"Mouza Monoharbahal In Fergana Sergarh 
within Police Station and Suh-Registry Asansol. 
Chowki Ranigani and District Burdwan is the 
free dehuttar property of your family deity 
Sri Sri Iswar Gopinath jit* Thakur, Yop h®ve 
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parichariki right In the said property as shebaif. 

On my making a proposal to take a settlement of 
the interests of your family deity in the said 
mouza for raising coal by excavating a coal 
mine under the ground of the said mouza. you 
grant unto me a settlement, on the following terms 
and conditions, of the whole interest that your 
family deity has in the said mouza for the benefit 
of the said family deity and for increasing the in- 
come of the said dehuttar estate. I take the settle- 
ment on the terms following, and agree: (1) That 
I shall raise coal from the ground underneath the 
said mouza according to the boundaries given 
below and shall pay a commission of 1 p'ce per 
maund of steam coa1,l-^pice per maund of soft and 

hard coke, two annas per ton of dust coke, and 1-^ 
pice per maund of rubble coal to the extent of the 

interest of your said family deity • • •/ i • (^) 

The minimum royalty will be paid in four equal 
instalments to yourselves or your authorised 
officers on taking receipts. I shall not be entitled 
to plead payment of commission without receipt, 
and if T do so, it will not be entertained. If the 
money be not paid accordring to the Kist aforesaid, 

I shall be liable to pay interest at 1 percent, per 
month.*’ 

The plaintiff, describing himself as servitor and 
shebait to the idol sought to recover a certain 
amount in respect of his alleged onefourth share, 
as one of the four shebaits of the deity, of the 
entire royalties on the coal raised in the mine 
teased : 

Held, (1) that one of the shebaits could not sue 
for his share in the idol’s interest, as the terms of 
the lease did not afford any warrant for splitting 
up the property of the family deity; 

(2) that the lease disclosed a joint demise or 
contract and that none of the four lessors, with or 
without the consent of his co-lessors could sue for 
an aliquot part of the whole and that if the suit 
is not for the whole of the interest, it was rot 
maintainable, that the royalty was payable on 
raisings which represented the interest of the 
family deity and that the words “to the extent of 
the interest of your said family deity" in the 
deed were equivalent to the words "on that 
amount which represents the interest of the family 
deity." 

(3) that the stipulated royalty is payable only on 
Coal raisings which correspond with the extent of 
the interest of the respondents* family deity in the 
mouza viz., eight annas. 11 O.W.N. 225=A.T.R. 
1934P.r. .SR-.tQ M.L.W. 201 =8R CW.N.32S=(1034) 
A.L.J. 295=3fiBoTn. L.R. 300=66 M.L.J.809= 
0‘>34) M.W.N. 3nn=1R R.D. 112=61 C. .313=59 
C.L.J. 257=3 A. W.R. 193=61 I. A. 35=147 Ind. 
Cas. 884 (P. C.). 

14. Mokarrari. 

— — Mokarrarii 

A mourasi mokarrari kabuliyat provided; "You 
have been pleased to grant me in accordance with 
my prayer a Permanent Settlement at a jama of 10 

paddy, measured with a Rajhati pai 
of full measure (the price where of is Rs. 50) and 
P pons of straw (the price where of is Rs. 2), the 
total price being Rs. 52 per annum. Accordingly! 
give in writing this kabuliyat that T shall deliver 
tire said sanja paddy and straw without variation 
• ♦V®fT year* If * make any default in deliveriog the 


sanja paddy, then I shall deliver bari (addition) of 
two salis of paddy for every map every year.*' 

Held, the parties’ intention was that only paddy 
and straw should be paid as rent. It would be 
inconsistent with their intention to hold that a 
fixed sum was agreed upon as that would he wholly 
inadequate value of the paddy at the date of the 
suit, and, therefore, in default of payment of the 
paddy and straw mentioned in the kabuliyat the 
land-lord was entitled to their market value at the 
date on which they should have been paid and not 
merely to the sum mentioned in the kabuliyat. 91 
Ind. Cas. 935=43 CL.J. 171. u y r 

Mokarrari. 

The words "Tstimrari Mokarrari" do not neces- 
sarily mean ‘‘permanent and heritable’’ hut the 
nature of the grant is to he determined from the 
circumstances. 90 Tnd. Cas. 781 = 30 C.W.N. 807= 
A.l.R. 1926 Cal. 322. 

Mokarrari— Istimrary — Heritability. 

Where a lease is described as Tstimrari it is in 
the absence of specific clauses referring to succs- 
sion and transfer good only for the life time of 
the lessee and is no defence to a notice of ej^rt- 
ment avainst the surcessors of the lessee. 2 U.P. 
L.R. (B.R.) 13=56 Ind. Cas. 656, 

Mokarrari — Tstimrari Mourasi Mokarrari— 

Meaning of. 

The words Istimrari Mourasi Mckarrari in a 
lease always mean permanent and heritahle interest 
and not merely permanent for the life of the 
grantee, even when no other words indicating a 
heritable interest are used in the doenment. 41 Ind. 
Cas. 875 (Cal.). 

■ - Mokarrari. 

In Cho*a Navpur the term Irtimrari mokarrari lease 
means a Vase for life, •jfi Tnd. Cas. i;n = ?^ Pat. 534 
= 1924 P.H.C.C. I58=A,T.R. 1924 Pat. 572. 

— — Mokarrari. 

A covenant, in a Mourasi Mokarrari Vase providing 
for a pavment of a fourth of the purchare money. If 
the land is sold is not illegal but the land-lord mugt 
prove what exactlv is the amount of the purchase- 
money. 63 Ind. Cas. 337 (Cal.). 

Mokarrari — Motenrmri Monrasl — Pent partly 

in money and partly in kind — Liability of tenant. 

A miikarari Vase provided that the rent was pava- 
ble partly in kind and partlv in cash and if the former 
was delivered the tenant should pay a certain sum to 
be fixed bv the parties as its value. Held, that the 
parties intended to fix the value of the rent in kind and 
on default of payment in specie and that the tenant 
was liable only to pay the lum fixed. Per Banerfee, J. 
The words ‘jamma abadharit’ meant more than a 
provisional settlement of rents for the inridrntal pur- 
pose of srertaining a stamp duty. 47 Cal. 139 = 30 
C.L.J. 37 = 53 Ind. Cai, I03. 

— Mokarmri — Rent— Fixity of — Mokarrari 

Words creating Or importing the existence of a 
permcnent tenure at a fixed rent may admit of the 
construction that the rent is a rent fixed in perpetuity 
though no such term as 'mokarrari’ is expressly used. 
20 Ind. Cat. 235 (Cal.) 

— Mokarrari — Moorasbl Moknrrarl Jamal 
Jaml. 

The words ‘Mourashi Mokarrari Jgmai Jami’ though 
not inconsistent with the position of a tenure bolder are 
more apt to describe the position of a raiyat- 50 Ind. 
Cas. 641 (Cal.) 
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— 'Mokarrari — Incidentg — Minerals — Grantees 
right to. 

A Mokarrari leajc is a permanent heritable and 
transferable tenure but the crantee is not entitled to 
siihjaccDi minerals unless expressoly conveyed ‘Mai Hak 
Hakuk’ (with all rights) is not sufficient to convey the 
minerals. 45 Cal. 87 = 44 246 = 22 M.L.T. 358 = 

15 A.L.J. 3‘>i=s33 M LJ. 687 = 3 Pat. L.VV. 169=26 
G-L J. '•,84=(t9i7) M.W.N. 232 = 22 C.W.N. 201=7 
M.L.W'. 90 = 20 Bom. L.R. 64=42 Ind.Cas; 51 (P.C.), 

Mokarrari — Rent payable to grantor for life — 

Absolute after grantor’s death. 

If the terms of a deed indicate that the grantor 
intended to create a perpetual Mokarrari Lease the 
Icfsec to pay the rent to the grantor during the latter’s 
life-time and after his death the lessee to get the absolute 
interest, Held, that the entire ovmcrship was divided 
into two portions the grantee becoming the tenant while 
the interest of the land-lord continued In the grantor 
and there was no present disposition of properly. 16 
C.LJ. 111 = 14 Ind. Cas. 56. 

15. Origin. 

——Origin — Presamption of legal origin. 

Where the lease has existed unchallenged and the 
rent uncharged for over 70 years in spile of attempts 
at enhanrement, the Court should presume a legal 
origin of the lease, go Ind. C&s. 781 = 30 C.W.N. 807 
=A.I.R. 1926 Cal. 322. 

16. Period of lease. 

I — Period of lease. 

On the termination of lease, the land'lord and the 
tenants contracted that though the term of the original 
kabuliyat had expired and the rent and the land bad 
diminished still in other respects the terms of the 
kabuliyat were to remain intact and thenceforward the 
tenants were to hold lands and the rent “bemcadi,” 
i.e., without term by succession. The actual words 
used were “warishen krame” and “bemeadi.” 

Held, that the words indicated that the jama was not 
permanent and that the tenancy was a tenancy-at-wil| 
to be extinguished by the land-lord after one year’s 
notice. A.I.R. 1928 Cal. 392, Diet.; 1918 P.H.G.C. 11, 
Ref. A.I.R. 1930 Cal. 94=57 Cal. 775= »26 Ind. 
Cas. 550. 

—Period of leaee— Lease for indefinite period. 

If a Ica«e be made to a man for an indefinite period, 
it enures, generally speaking, as far as his lifetime, and 
passes no interest to his heirs unless there are words 
showing an intention to grant a hereditary mterest. 
A.I.R. 1930 Mad. 434=t25 Cas. 242. 

Period of lease— Option to renew not exer- 
cised. 

A lease provided that “on the expiration of the 
term written in this patta you will take a new settle- 
ment.” The tenant, however, did not exercise his 
option of uking a new settlement when the term expired 
nor did be exercise that option within a reasonable 
time. 

Held, that the tenant was not entitled to resist the 
suit for ejectment by land-lord, ug Ind. Cas. 144=33 
C.W.N. 365=A.LR. 1929 Gal. 407. 

Period cf lease — Option to lessee. 

A lease for a particular period, after which an option is 
given to the lessee to condnue in possession on pay- 
ment of rent enures for lessee’s benefit, and the princi- 
ple of reciprocity or mutuality cannot be invoked. 
After the expiry of the lease, the leuee can continue in 
potsettioD M too? ^ the rent^ that is, it enures 


during the lifetime of the lessee. 114 Ind. Cas. 374~ 
30 Bom. L.R. I596=A.LR. 1929 Bom. 66. 

—Period of lease — Lease “for hamesba.” 

The operation of a perpetual lease cannot be limited 
to the lifetime of the lessees. Where there is absolutely 
no reservation of any right of re-entry iri favour of the 
lessor, in a lease for ever (hamesha karita) even in the 
absence of words indicating that a heritable estate was 
intended to be created in favour of the lessees, the 
words “hamesha karita” {for ever) cannot be interpre- 
ted ’o mean “Tumche jeewman paveto” (for your life- 
time). I lO Ind. Cas. 487=A.I.R. 1929 Nag. 23. 

— — Period of lease — ‘Hamesha’ — ‘Dawami*. 

No interest after the life of the lesree or grantee is 
created by the use of'Hamesh’ or ‘Dawami* in a lease 
or grant. Circumstances must be considered. 2 O.L.J. 
746 = 33 Ind. Cas. 264. 

— —Period of lease. 

Where an ijara lease pertaining to a small plot of 
land provided “the mortgagee being in possession of 
the mortgaged property may cultivate or get cultivated 
the land with due care and diligence and the mortgagee 
will not allow any one to take possession of the land 
which is in my possession for 9 long time... and there- 
after shall bring ih® mortgaged property under my own 
sir possession.” 

Held, that the term of the lease taken together and 
read with the circumstances of the lease amounted to*n 
express prohibition to settle the land with the tenant $0 
as to confer a title extending beyond the term of the 
lease itself. 103 Ind. Cas. 627=8 P.L.T. 775=A.LR. 
1927 Pat. 401. 

Period of leaee— Grant for iudefinite period. 

The general rule of construction is that if a grant 
is made to a man for an indefinite period, it enures, 
generally speaking, at least for the lifetime of the 
grantee unless there were some words showing the 
mtentlon that a heritable grant was made. 

The terms of the lease were as follows : ‘*You having 
applied to get settlement of land for the purpose of 
constructing your basha, I hereby fix annul rent for 
the said land and settle the same with you; you shall 
enjoy and possess the said land by constructing your 
basha and residing therein, regularly paying the rent. 
To this effect I execute this patiah.’* 

Held, that the tenancy under the lease is not a 
tenancy at-will Or a yearly tenancy. A.I.R. 1926 Cal. 
558, Dias. The lease would enure for the lifetime of 
the lessee. 99 Ind. Cas. 200=3* C.W.N. 46—A.I.R. 
1927 Cal. 179. 


period of lease. 

Whether a lease for an indefinite term enures for the 
life of the grantee depends upon the terms of Uic docu- 
ment. Where annual rent is payable in the absence of 
anything to show the contrary it indicates tliat the 
tenancy is a yearly one. 94 Ind. Cas. 684=53 Cal. 95 
=A.I.R. 1926 Gal. 558. 


— — period of lease— Lease for Indefisilte period. 

If a grant be made to a man for an indefinite period, 
it enures, generally speaking, for his life time, and 
passes no interest to his heirs, unless there are some 
words showing an intention to grant an hercdit«y 
interest. 3 C^l. 2iO (P.G.), Foil. 69 Ind. Cas. 298= 
A.I.R. 1926 Cal. 379. 


•Period of lease — Lease of bagat land. 


Where the kabuliyat shovred that the lease wss for » 
piece of bagat land and it contained no indication tn 
the tenant was to be treated as a raiyat or ^tbat 
purpose of the tenancy was agricultyral or borWUlPir » 
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aud the limitation aa to the rights of the tenant indicated 
in the kabuliyat showed clearly that the lease was 
neither intended to be an agricultural lease nor a 
horticultural lease. 

Held, that the tenant was bound by the contract he 
made, that is, to give up possession of the land after the 
expiryofthe prescribed period. 90 Ind. Cas. 114= 
A.I.R. 1926 Gal. 354. 

Period of lease. 

A lessee cannot be evicted in the course of any 
agricultural year, because allowing him to retain posses* 
sion at the beginning of a year amounts to the grant of 
a lease for that one year. 93 lud. Cas. 633— A.I.R. 
1926 Nag. 335. 

Period of lease — Lease determinable at will. 

Where in a lease there is an express term that the 
lessee shall vacate the land In case he fails to pay the 
rent or whenever the lessor requires him to do so, the 
lease is not a lease for term exceeding one year though 
a longer period (e.g., 30 veal's) is mentioned in the 
lease and the lessee is liable to ejectment, 75 Ind. Cas. 
6 o 3=A,I.R. 1923 All. 382. 


Permanency and heritabillty. 

— '-^Permanency and heritability. 

The absence of the words 'Trom geaeratioD to genera, 
tion’^ or “you or your descendant^* is an important 
circumstance to be taken into consideration m the 
construction of the lease claimed to be a *‘mulgeni*’ 
lease. 

The clauses in a lease for an indclinite period that 
“the lessor shall not demand additional rent higher 
than Rs. 96*’ or that “the lessee alone shall have the 
right to make improvements to the exclusion of the 
lessor," cannot by themselves be taken to mean that 
the lease is a perpetual one. A.I.R. 1930 Mad. 434=’ 
125 Ind. Cas. 242. 




Permanency and heritability. 

In the construction of a lease for an mdcfmite 
period clauses which throw the cost of improvements 
un the lessee indicate some measure of continuity 
but not necessarily perpetuity. 43 Cal. 382, FoU. 
A.I.R. 1930 Mad. 434=125 Ind. Cas. 242. 

—Permanency and heritability. 

Perpetual lease from a person beyond his power 
Cannot be construed as an ordinary lease from year to 
year entitling the lessee to possession. A.I.R. 1928 All. 
617, DIbb. from. 119 Ind. Gas. 436=10 L.R.A.Rev, 
a93=«A.I.R. 1929 All, 387, 


'Permanency and heritability. 

The ordinary rule is that the interest in a lease is 
heriuble. iia Ind. Cas. 651. 

“'^Permanency and heritability. 

A perpetual lessee of a structure on a piece of land 
?.* ““tmguiihcd from the permanent lessee of the land 

* projection above the 
s^ctwe, which IS actually leased to him. 100 Ind, 
'-as. 834— A.I.R. 1927 Lah. 225. 

— --Permaneiwy and heritability — “Anlad.” 

ihJiLTfr^te 

bv the enjoyable 

nnt h# nieaning given to auUd iboulc 

?p‘ r? collaterals. 12 Cal. 11: 

93 Ind. Cas. 99?=$ 
3~- tS 0»L.J. 565=A.I.R. 1926 Oudh 260 . 

BMMiarir for pwmmaent Itaeo 

coSSetS U not necessary for th. 

completion of a permanent lesue under the t^ansfe 


of Property Act, and hence 
possession of Ute laud 


a lesser 

maintain 


wlin never g n 
an action for 


«i uw laua can mainiam an action foi 
trespass or for injunction and damages. 91 iml. Cas 
i6q = 5 Pat. 80=7 P.L.T. 188=1925 IMi.C.C. 25.}- 
A.I.R. 192C Pat. 130. 


■ ' Permanency and hcrltabllity<— “Perpetual"— 
Meaniog of. 

The mere use of the word “perpetual" in a lease does 
not transfer heritable interest. 

Where in the lease the description of the docmneiu 
was given as perpetual lease given for nerpciual 
cultivation but there were no words indicating future 
generations, and where it wa«i not stated that lliosc 
tenants and their successors-in. interest should not be 
liable to ejectment. 


- ---- asvt lUr 1 

of the future generations. Hg Tnd. Cas. 221 = 
638=2 O.W.N. 539=A.I.R. 1926 Oudh. 7... 


Permanency and heritability. 

Where a lease conferred all rights of cultivation 
and enjoyment to the lessee and provided for the 
determination of the tenancy only in tiic case of non- 
payment of rent. 

Held, that reading the document as a whole the 
intention of the parties seems to have been to create 
a permanent lease in favour of the lessees which could 
be put an end to only in one circumstance, viz., the 
non-payment of rent by them. 85 Ind. Cas. 964= 
A.I.R. 1925 Mad. 919. 


Permanency and heritability — Elements 

necessary to constitute permanent tenancy ex- 
plained. 

In a suit for ejectment of the defendants from 
their homestead situated within Municipal limits 
the facts found were that the tenancy was 44 or 45 
years old, that its Origin was not unknown, that the 
rent was paid uniformly at the rate of Rs. 5-i0'0 per 
year, that there was one case of succession to the 
defendants from their father and that defendants’ father 
built a house with mud walls and tiled roof, over 
which there were thatched chalas, and also constructed 
a pucca staircase and a pucca gateway and the defen- 
dants constructed a pucca privy. 

Held, on those facts, that there were no substantial 
pucca buildings on the land and the inference of 
permanency was not justifiable from these facts. 85 
Ind. Cas. 103 = 52 Cal. 43 = 29 C.W.N. i38 = A.I.R. 
>925 Cal. 309. 


Permanency and heritability — Lease for 

indefinite term — Bemaiyadi lease — Meaning. 

The material clauses of a lease were; — 

(i) The purpose of the lease was to enable the lessee 
to erect Gola house and to purchase sell all 

sorts of commodities therein, or in otheV words to 
open his business therein; 

(a) The lease was not limited for any delinite period 
but that it was a benoatyadi lease or a lease without 
any term; 

(3) That the lessee shall not have the power Uj 
construct any pucca building without the express and 
%vrittcn permission of the lessor and if that stipulation 
be violated and pucca building be raised by lli«' 
lessee without such permission of the lessor, he, the 
lessee, shall be liable to be evicted; and, 

(4) Ib case the lessee went to erect pucca building 
and to have a pucca well or Indara he shall have 
to do so according to the advice of the lesgor. 

Held, that the erection of pucca buildings for the 
business as well as well as for the purpose of residence 
was in the cootemplatioD of the parties with the 



condiuon tiuii pcruu>&iuu fur erecting pucca struo 
turcg will have to be taken from the lessor, and that 
under these circumsunccg the inference is not unreasona* 
ble, that the lease in question was meant to be of a 
permanent character and not from year to year. 

A Bcmaiyadi lease or a lease without any term 
may in the circumstances of a particular case be 
shown not to confer any permanent grant. 77 Ind. 
Cas. 32 = 2 Pat. 452 = 4 P.L-T. 414=1 Pat.L.R. 190= 
A.I.R. 1924 Pat. 88. 

— — Permanency and heritability. 

‘Mireshorottojanmaiya.’ 

The material portion of the lease was thus: “With 
the trees you have no concern. Now all the trees 
you will plant there (will be) in your control; (if) 
on the land trees and buildings you prepare (lit. make 
ready) and (if) afterwards you sell (these) then to 
my estate you will pay a fourth, without a fourth 
and without information (to me) you will not be 
able to sell. Preserving the four boundaries of the 
land causing to come into being Mireshoroito construct- 
ing houses continue to make residence,’* 

Held, that the lease was permanent and heritable 
and that by the use of the words Miresborotto 
Janinaiya it was intended that the tenancy should 
be heritable and to be enjoyed by the grantee from 
generation to generation. 27 C.W.N. I037=A.I.R. 1923 
Cal. 705. 

Pcimaaeacy and heritability — Tenancy at 
fixed rent. 

The use of the words “Putra poutradi Krame” 
indicate that it is intended to be a perpetual lease. 

In the body of the document there was in one 
place an undertaking by the tenant to pay the 
‘Nirdaritjama,’ fixed rent, and in another portion 
the tenant undertook to pay in addition to the 
’Dharyajama’ fixed rent, certain other sums namely, 
road cesses and public works cess as assessed and any 
tax or additional amount that may be assessed or settled 
by the Government in future in respect of lands of 
the tenancy. The deed further provided that “when 
the aforesaid village is measured and Jamabandi 
prepared, I shall be present before the Amin when 
required aocl shall cause the measurement and bring 
enhancement of rent into effect. 

Held, on construction, that this tenancy was intended 
to be a lease at a fixed rent. The restrictive clauses 
“the tenant undertakes not to excavate any ditch or 
tank, prepare bricks, construct pucca buildings and 
cut down trees, etc., without taking a written order 
expressing consent from the land-lord do not modify 
the nature of the tenancy. 76 Ind. Gas. 586=38 
C.LJ. 350=A.I.R- 1923 Cal. 505. 

4 

_ .permanency and herltabiUty-— Lease to Icsoee 
patra ponCradi santati. 

Where a lease was granted to the lessee hii sons, 
grand sons and descendants, held that the bouse 
would be deemed to have bWn let absolutely for the 
period and that on lessee’s death before the expiry 
of the period, it would descend to his heir alienable 
and never reiumable, unless in a particular case, 
some custom were proved which would exclude the 
ordinary law; for instance, if it were found that 
these words applied to a devise of an estate which 
by custom descended only in the male line, then they 
could not be held to convey an absolute estate of 
inheritance. There is no difference whether such 
wor^ be found in a will or lease. 67 Ind. Gas* <30= 
24 Bom. L.R. 300^46 Bdm. 816s A.LR* igSft 


Permanency and heritability— -'Patra Poo- 

tradhi* — Perpctnal lease. 

The expression ‘putra poutradhi kramay’ in a 
lease deed indicates a permanent lease. 20 C.W.N. 
182=29 5 ^^- 

Permanency and heritability — Perpetual 

lease. 

The material parts of the lease provided, “From 
the years 1311 to 1313 B. S., you shall pay jama at 
the said rate in rcgpect of 550 bighas of land over 
and above that. You shall abide by such rules as 
may be enforced in respect of the remaining 264 
bighas, 17 cottas of land, the jama whereof remains 
remitted after the same has been surveyed or brought 
under cultivation by the Sarkar. More over if in 
the meantime survey of cultivation be made at any 
time by the Sarkar then you shall pay without any 
notice and objections jama of Hasil (culturable) and 
Santpati (culturable sometimes and path at others) 
land in accordance therewith from the said 
You go on enjoying the property with great felicity 
down to your sons, sons’ sons and so on in succession 
and keeping intact the limits and boundaries on 
excavating and filling up and making homesteads 
and gardens and on being vested with right of sale 
and gift.” 

Held, that rights are conferred of a permanent 
and heritable character, but that the lease does not 
fix maximum rent payable in perpetuity. A. I. R. 
1923 Cal. 354. 

Peimanency and heritability — Lease by 

sbebsUt. 

A lease of land was granted in 1824 under a rent 
note which provided for a payment of a yearly rent 
and that if the rent was not paid, the lessee should 
be at liberty to remove the structure which he 
might have made on the property. The lessor never 
raised any objection when the ^ lessee sub-let the 
property, on various occasions, viz., 1872, 1883 and 
1900, 

Held, the lease was a permanent lease which 
could only be terminated if the rent was not paid. 
The disability of a shebait to make the permanent 
grant is not absolute. Under special circumstances 
it must be presumed that the grant would be valid 
iKyond life of the grantor if a long time has elapsed 
after the grant. 66 Ind. Gas. 162=26 C.W.N. 473= 
2 oA.L.J. 37»=35 C.L.J. 421=24 Bom. L.R. 584= 
1922 M.W.N. 319=30 M.L.T. 268=46 Boro. 481 = 
49 I.A. 54=A.I.R. 1922 P.C. 163=42 M.L.J. 501 
(P.C.). 

— --Permanency and heritability — Khayam 
Saswatham Patta — Incidents of. 

The incidents of 'Kayam Saswatham Patta’ and 
the test to determine its character are those laid 
down by the Privy Council in 12 C, 117 P.C. 
The use of such terms as 'generation to generation* 
will signify tlie grant of a permanent tenure and 
their abscnccc would generally import only a life 
interest. The pattas, surrounding circumstance, 
and the conduct of the parties may be considered in 
this connection. Where to the knowledge of the 
lessor and acquiesced in by him there have been 
transfers effected by the lessees and Court auctions, 
tlie presumption might arise tliat the grant_ was 
permanent and heritable. In every lease there is an 
implied condition that the lessee shall do notW^ ^ 
prejudice the lessor’s title. 35 M.L.J. 129=8 M.L.VV. 

109=46 Ind. Cas. 62. Alto 35 M.L.J. 647 ^= 4 ® 

Caa. 301. 
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Permanency and heritabaJty— Proof. Permanency and heritability— Flaod rent for 

A lease is not permanent because no time is tbfrty yean. 


prescribed and the lessee has been in occupation for 
60 years on a low rent. 33 Ind. Gas. 57 (Mad.). 

... P ermanency and heritability— Lease by 
shelMiit. 

The grantee of a permanent lease from a sbebait 
holds the land during the subsistence of the grantor’s 
interest. 13 Ind. C». 686 (Gal.) 

—Permanency and heritability— Snb*lease. 

If a lease is valid and the terms of the lease allow 
the continuance of the tenancy the interest created 
by a sub*lease is heriuble. 57 Ind. Gas. 580 (Gal.). 

—Permanency smd heritability — > Prepetual 
lease. 

An apparently perpetual lease containing no 
specific condition about succession is not heritable. 

2 U.P.L-R. (B.R.) 3=57 Ind. Gas. 316. 

■ Permanency and heritability — Fixed tent — 
Reverter to waram. 

A lease provided for a permanent rate of rent for 
ever and coupled with words of inheritance that 
the property snail descend to the heirs of the lessee. 
Held, that the lease was not only for a fixed period 
but conveyed an absolute estate and that it was not 
open to the lessor or his assignee to revert to waram. 
(1919) M.W.N. 253=26 M.L.T. 262=52 Ind Gas. 239. 

Permanency and heritability — Kayam and 

Saswatham patta— Renewal of prior lease deeds— 
Permanent tenancy. 

The word 'Kayam* and ‘saswatham’ were used in 
a lease to describe the nature of the tenure and the 
deed was in re>ewal of previous lease the tenancy 
under which was held to be permanent in a prior 
suit. Held, that the intention was to confer a per* 
manent tenure on the lessees, g M.L.W. 164=35 
M.L.J. 647-24 M.L.T. 469 =(i 91^ M.W.N. 846= 
48 Ind. Gas. 301. Also 35 M.L.J. 129=46 Ind. 
Gas. 62. 

— —Permanency susd heritability — Provision for 
lessor taking posscBsion in a certain event — 
Effect. 

A prosdsion in Dowl Kabuliat, that, in the event 
of land-lord and the tenant not being able to 
arrive at a new rate of rent after the expiration of 
the temporary term covered by the kabuliat, the 
land-lord would be enUtled to take possession of (he 
land, was held to be absolutely inconsistent with a 
plea of permanent interest in the land by the tenant. 
45 Ind. Gas. 651 (Cal.) 


\Vhcrc a lease was granted for Uiirty yean at 
fixed rent which was to be increased at the end of 
the term if the revenue was increased and Uirrc wa:, 
no mention whatever of hereditary riglui the tmurr 
was heritable possibly only for the unexpired period 
of thirty years. 4 O.L.J. 191=40 Ind. Gas. 116. 

Permanency and heritability — Circular No. 

16 of 1874 — Ejectment — By notice. 

Leases granted under Circular No. 16 of 1874 are 
heritable leases, and a tenant holding under such a 
lease cannot be ejected by notice. 3 O.L. 1.218=14 
Ind. Gas. 760. 

Permanency and heritability — ‘Stbayee 

Karsba KabnUyat’— ‘Kayemi’, of. 

The description of a Kabuliyat as ‘Sthayee 
Karsha Kabuliyat’ does not necessarily imply that 
the grantee was intended to have a permanent 
heritable interest. 

The use of the term ‘Kayemi* in a Kabuliyat 
imports no fixity of rent but only permanence of 
occupation of the land. 19 C.W.N. 1129=27 C.L.J. 
579= 29 Ind. Gas. 461. 

Permanency^ and heritability — Long posses- 
sion — Presnmption. 

Though a land was let out for building purposes 
and the lessee was allowed to remain in possession 
of the land on payment of rent for long period, this 
would not in itself be sufficient to support the con- 
clusion that the lease was permanent at iu inception. 
16 C.W.N. 564=14 Ind. Gas. 152. 

18. Purpose of. 

Purpose of — House let for school — Leasehold 

vesting in Government— Lease if determined. 

By a lease the lessors let a house to one K for a 
school. The lease recited that the lessors were 
agreeable according to lessee’s proposal to keep the 
house on lease as long at the lessee liked, for a 
monthly rental of Rs. 140 and that the lessee would 
not be entitled to give up the house before he pre- 
pared a house ofhis own for the school, and that 
the lessors would not be entitled to take hold of the 
house unless the lessee gave up the same of hit 
own accord. Subsequently the school was removed 
to another site and the leasehold land was Uiere- 
after used as a hostel for students. The school was 
taken over by the Government and the lease pro- 
perty was transferred by statute to the Governor of 
of ^ngal in Council. The question of the amount 
of compensation to he paid to the lessors thus arose. 


Ponnnneiicy and heritability— Indefinite tern 
^Absence of words indicating permanency 01 

borltabUity— Renewal, right to. 

A Kabuliyat recited that lands were settled for fiv< 
at a certain rent. After yean the Ituo 

n fresh settlement under a fresl 
A failure to do so the lessee wa 

to ooid and enjoy possessioD of the land on pay 
m»t of an wess rent of one anna per rupee ever 
The lefsce was not to make a gift 
mortgage of the tenure to anybody. Held 
Mt the teuney aAer the expiry of five yean wa 
for an period; but as there were no word 

of mberitance in the lease nor any drci^tancei 

the fact of succession t 
rr” ***?*• the tenure could not b 


Held, that the fact that the physical site of the 
College buildings was upon the adjoining land and 
that the lease property was being used for the 
purposes of the College other than the actual 
teaching in a class room would not be such a 
cessation of the use of the land for purposes of the 
College as to entitle the lessors to exercise the 
right to determine the lease, and that tlie value of 
the right existing in the lessors was properly 
established by capitalising the monthly rent. 118 
Ind. (^. 271 = 1929 A.L-J. 4it = 33 C.W.N. 669 = 
1929 M.W.N. 4*5=30 M.L.W. 83I=A.I.R. 1929 

P.C. 113=57 M.L.J. 493 (P C.). 

— Porpoie of. 

A tank can be leased for agricultural purposes; 
for instance, for irrigating adjacent lands or 
watering the cattle used for cultivation. 88 Ipd, 
Gw- 594= A.LIL 1926 GaL 299. 
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— ^Pur^uaC of— Horticultural leastc. 

Where tlic lessee i» allowed, according to the lease, 
to enjoy the fruits of the trees on the land and is also 
allowed to plant and grow more fruit trees, and to 
enjoy the fruit llicrcof, but is not allowed to cut down 
or'*sdl the trees, without the lessor’s permission, the 
lenaiicy is for horticultural puiposes. 17 C.L.J. 411, 
Di>:t. 9$ Ind. Cas. 89 (Gal.). 

— —Purpose of. 

A lease to a company provided inter alia: “You shall 
keep it as long as you please. You should always keep 
this laud in your possession for the use of your girujjng 
factory. I will not a>k it back.** 

Held, that it was an agreement with a particular 
company, the original lessees, that they should hold the 
land as long as they liked. A perpetual lease is deter* 
mined by the death of the lessee. (4 Bom. 424, Ref.). 
And on Uxe same principle where the company to whom 
the land is given for a specified purpose is defunct, the 
lease comes to an end. The lease is not a perpetual 
one in the sense that the lessees could do wliat they 
liked with the land and any diversion of use of tlie land 
from the purpose for which the lease was apparently 
granted would give the lessor a right of re*cnlry and 
therefore in tlic present cate tlic lease came to an end 
when tlic land was no longer used for ginning factory. 
73 Ind. Cas. 24=6 N.L- J. t70=A.I.R. 1923 Nag. 243. 

Purpose of — Lease for purposes of coltiva* 

tlon and building tenants* bouses. 

Where the lease of a certain land was for purposes of 
cultivation and building tenanu* houses at a certain 
amount of anual rent and where an appreciable portion 
of the land was occupied by non-agricultural tenants 
held it was a mixed lease, conuining both agricultural 
and non-agricultural land held under a lump rent. 
I O.L.J. 124=24 Ind. Cas. 788. 


19. Registration. 

^—.Registration —Invalidity — Proof of lease. 

Even if the registration of a lease deed be invalid, 
the tenancy can be proved otherwise without proving 
the written lease which may be inadmissible for want 
of registration. 41 Cal. 347, Foil. 

The tenancy can also be proved by the doctrine of 
part performance. 105 Ind* Cas. 172 = 6 P.L«T. 829«» 
A.I.R- 1928 Pat. 89. 

—Registration— Necessity. 

A lease which need not be registered under T. P. 
Act does not depend for validity on the lessor’s signature. 
Tbe lessor’s assent togethetwith delivery of possession 
is sufficient. 30 M. 322 doubted and disl. 7 M.L.T. 
116=5 

Registration— Want of — Proof of tenancy. 

When the lease granted to a tenant is inadminiblc 
for want of registration or otherwise, he may prove his 
tenancy aliunde. 14 C.W.N. 141 =2 Ind. Cas. 202. 


ao. Renewal. 

—Renewal— Covenant for — Constmedon. 

A lease for a term of years contained a renewal 
clause which entitled the lessee after the expiry of the 
original term to a renewal of the lease for a further 
period or to a new lease on certain terms. The lessee 
mortgaged his interest in the properly and empowered 
the mortgagee to sub.let the property during the term 
of the mortgage as the mortgagor fahnself might have 
done and also to do all acts by ming the name of the 
mortgagor without reference to him. 

Held, that the mortgagee was not an assignee of the 
tcfm for the renewal of the lease and dut as diere was 


no privity of contract between him aod the lessor, he 
v.a* not entitled to demand a renewal of the lease. 
91 Ind. Cas. 501= A.I.R. 1927 Cal. too. 

Renewal — Covenant for — Rights under. 

Under a lease with a clause for renewal the Iciiee 
cannot claim to a?k for a condition of renewal in the 
renewed lease. The utmost i ighi that he has under the 
renewal clause is the right for a lease for an additional 
term of the original lease, after the expiry of the 
original lease. When the lessor dors not disturb 
the possession of the lessee for another term, the 
lessee has no ground of complaint. After the expiry of 
the original lease the lessee becomes a tenant from year 
to year with a right to renewal for anotltcr term of the 
original lease and the lessor can eject hjm upon proper 
notice of ejccimcni. 95 Ind. Cas. 831 = 53 Cal. 590— 
A.I.R. 1926 Cal. 1065. 

—Renew»l— Covenant for— Nature off. 

Covenant for renewal docs not run with the land, 
lit Ind. Cas. 404=51 Mad. 885=55 I- A- 4*3=26 
A.L.J. 1229=30 Bom. L. R. 1578=48 C.L. J- 43i” 
30 C.W.N. 33=28 M. L. W. 803= 1928 M.W.N. 754* 
A.I.R. 1928 P.C. 258=55 M.L. J- 646 (P.C.). 

—Renewal — Covenant for — Not penal* 

An ejectment suit was compromised. Tbe provisions 
of compromise were that up to 11 year# the defendants 
were to hold the premises on a rent of Rs. 400 per 
year and that if the defendants wanted to occupy the 
premises after the expiry of ii years, without taking a 
fresh settlement, they would have to pay rent at Rs. too 
per month. 

Held, that what Uic parties intended was diat, if 
the defendants wanted to occupy the premises after 
the expiry of 1 1 years, they could either take a ft^o 
settlement or remain in occupation without _a fresh 
settlement on a rent ofRs. 100 per monib^ which me 
parties at that time thought would be a fair rent after 
the lapse of 1 1 years and that the terms were not penal 
and therefore they were enforceable. 92 Ind. <^. 617 
=7 P. L. T. 299=1925 P- H. C. C. 353= A. I. R. 1926 
Pat. 122. 

— — R«iiew*I — Of P*'*- , , , , , . 

A lease of land contained the clause for renewal in 
the following terms; “That the said F (I.e., the lessee) 
his heirs, executors, administrators or assigns fulfilling 
the covenants and agreements hereinbefore contained 
and on his part to be performed and yielding and 
paying at the end and expiration of the aforesaid term 
of 99 years unto the said United Company, (i.e., the 
lessor) their successors or assigns, the full and just sum 
of loo pagodas current money of Fort St. George, then 
this lease shall and may be renewed for a further term 
of 99 years upon such terms and conditions as shall 
be judged reasonable.” During the term of lease the 
lessees transferred their interest in a portion of the 
preperty. On expiry of the lease term, they sued for 
a declaration that they were entitled to renewal for 
99 years of the term granted by the said lease « 
regards the whole of the property demised by the said 
lease or, alternatively, as regards the part retained by 
them and specific performance of the co\*cnant for 
renewal. 

Held, that the claim for renewal of the whole wa* 
untenable, the lessees having lost interest in a porUon 
of tlic property and that the covehant was pUimy 
applicable to the premises as a whole and that as the 
convenant was to renew the lease as a whole, it could 
not avail the lessees for a renewal of a portion. 
8 L. J.C.P. 5P, Dist. [102 Ind. Cas. 246=50 M*®' 595 
=25 M.L. W. 52^ = 1927 M.W.N. 318=38 M.L-T*^3 
=A.1.R. 1927 Mad. 513=52 M. L.J. reversed^. 
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III Ind. Cai. 404^51 Mad. 885-=55 I.A. 423*26 A.LrT, 
1229=30 Bom. L R. 1578=48 C.L. J. 431 = 33 C.W.N. 
33*28 M.L.W. 808= 1928 M.WJ'I. 754=:A.I.R. 1928 
P. C. 258=55 M.L.J. 646 (P.C.). 

Renewal — Specific performance allowed. 

Per Trotter, C. J. and Venkatasubba Rao, J. 
(Krishnao, J. differing) — A contract to grant a 
renewal of a lease on such conditions as shall be 
reasonable and proper at the time of such renewal is 
a contract which is capable of specific performance. 
Such a contract is not void or uncertainty. 102 Ind. 
CJas. '246=50 Mad. 59'>=25 M.L.W. 525=!927 
M.W.N. 318=38 M. L- T. 233=A. I. R. 1927 Mad. 
5*3=5? M.L J. 443- 

[Reversed on appeal by the privy Council]. 

Renewal. 

In paragraph 1 of tlie Patta it was provided that the 
lease was for a term of seven years from 1322 to 
1328 Fs. Then paragraph 5 ran as follows: *‘The 
period of Thikka under this Patta will expire in 1328 
(tweoty>eigbt) Fs. i, the executant, have agreed that 
I shall execute a fresh Patta for seven years from 1329 
(twenty-nine) to 1335 (thirty-five) Fs. with respect to 
all the Mouzas and the lands leased out on the above 
amount of Jama and on the condition of this deed and 
that possession of the Thekadar will continue up to 
1335 Fs., etc.” 

Held, there was a clear agreement between the 
parties that after the expiration of the first period of 
seven years the lessee was to continue in possession' for 
a term of another seven years on the same condition 
as before and therefore the period of the Tbeka was to 
extend up to the year 1335 Fs. The lessee being in 
possession, he could, if he liked, enforce specific 
performance of the agreement to execute a fresh Patta. 
24 C W.N. 463, Foil. 84 Ind. Cas. 536=1 Pat. L.R. 69 
= 1923 P.H.C.G. 23=A.1.R. 1923 Pat. 236. 


Held, that the clause in the lease was n coven.TTit ff'r 
renewal on the same terms as the old kaic rxretn ,0 
the amount of rent. 27 C.L.J. 447=45 Ind. Cas. 983. 

—Renewal — Covenant for. 

A lease granted by Government contained the follow- 
mg clause: 'If you (the lessee) agree to nay the 
enhanced rent fixed at the time of rcscdlcmcnt in 
future, me Government will have the right to settle 
with you.’ Held, Uiat tiic clause embodied a covenant 
for renewal subject to any higher rent which might be 
fixed at the settlement. 46 Cal. 160=27 C.L I. jj-j* 
45 Ind. Cas. 939. 

Renewal— Covenant for— Terms of— Silence 

as to — Presumption. 

In the absence of specification of the terms of renewal 
the renewed lease would be for the same period and 
on the same terras as the original lease in respect of tlic 
ttsential conditions except the covenant for renewal 
itself. Silence in the condition as to the terms for 
which a settlement was to be made does not render a 
covenant for renewal unenforceable. 33 Ind. Cas. a>U3 
(Cal.). 

— — Renewal — Covenant for. 

A lease recited prior settlements on the expiration 
of the last of which the lease was renewed at an 
enhanced rent and also provided that after the expiry 
of the term the lessor would have power to reseitlc 
at an enhanced rent. Held, the clause was a covenant 
for renewal, 16 C.L. J. 217=17 Ind. Cas. 180. 

Rene%val— Covenant for — Vagueness — Enfor- 
ceability. 

A covenant in a lease for a renewal of the settlement 
after the expiry of the present term without specifying 
the terms or the period of years, and the amount of 
rent is vague and not enforceable. 13 C.W.N. 593= 
4 Ind. Cas. 535. 

21 . Rent and revenue. 
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—Renewal — Specific performance not allowed. 

Where the head lessee in head lease docs not bind 
himself to take out a lease at the end of 99 years’ 
period fixed in the head lease, but has agreed that if 
and when the lease is renewed he and his heirs and 
assigns would pass on the benefit of that renewal to 
their lessee that is not sufilcient to give to the sub 
lessees the right to the renewal of the lease in 
perpetuity, go Ind. Cas. 189=26 Bom. L. R. 1019= 
A.I.R. 1925 Bom. 64. 


*— Renewal — Specific performance. 

Where in the contract for renewal of the lease 
some method is stipulated for ascertaining the rent 
the contract with regard to the rent is not incom- 
plete* but where it is staled that the lessor would be 
at liberty to enhance the rent without any objection 
^ lessee and no limit u imposed upon 

me lessor’s claim; nor is any method stated as to 
now the rent is to be fixed, the contract with regard 
h>o vague and incomplete to be specifically 
enforce^ as the covenant for renewal is vitiated by 

regard to the rent that the plainiifl 
woiudbelUble to pay which is a material part of a 

^ ^“8. Cas. 6oo=A.I.R. 192^ 


for—Lease by Gove 


~“Raoovral^^CSovaiiant 

monts 

The grantee ,^er a settlement by Governn 
^ecutued a kabuliat containing a clause ‘if I agre 

the time of the 1 

^tUement, Goven^t ibaU have power to settle 
lands with me or if I do not agree, ^ with oth 

19-?- V* P.-4. 


Rent and revenue- Abatement of rent. 

Where the patnidar filed series of rent suits 
against the darpatnidars holding lands under bjm, 
and the darpatnidars defended the su>ts claiming 
abatements of rent on various grounds, and also 
filed cross suits, alleging that they have been depri- 
ved by the patnidar of certain lands included in 
their darpatni leases and claiming on this account 
an entire suspension of rent or in the alternative an 
abatement m respect thereof. 

Held, on construction of documents, that abate- 
ments under various heads, including the claim to 
the disputed lands, which were included in the 
darpatnis, should be allowed. 33 C.W.N. 772= 
A.I.R. 1930 P.C. 198 (P.C.)=32 Bom. L.R. 1157= 
52C.L.J. 132=59 M.L.J. 208=32 M.L.W. 311 = 
126 ind. Cas. 81. 

Rent and revenue — Abatement of rent. 

In a lease the tenants agreed not to claim abate* 
ment of rent on account of flood, dispossession or 
other grounds of like nature but did not mention 
Miluvion.* Held, that it was still within their 
rights to claim abatement on the ground of dilu- 
vion. A forced construction should not be put to 
justify that the tenants were bound to pay. 22 
CL.J. 569=33 Ind. Cas. 349. 

Rent and revenue — Apportionment of — 

Putni rent — Futnidar becoming proprietor 
before the end of year. 

In the case of Putni lands rant does not accrue 
from day tp day but is caya])ls ip acccrdance with 



^9 


L£AS£ 21* Rent and 


100 


the contract. The only statute in this country 
dealing with apportionment is S. 36, T. P. Act, but 
that does not apply to agricultural lands and con« 
sequeiitly has no application. Thereiore, although 
aputnidar becomes proprietor before the end of 
the year, he is bound to pay the whole year’s rent 
unless there is any contract to the contrary. 83 
Ind Cas. 144=28 CAV.N. 1039=A.J.R. 1924 Cal. 
1069. 

Rent and revenue. 

Where a lessee who has covenanted to pay rent, 
assigns his lease subsequently and there is a default 
ID paying rent, there is a Separate cause of action 
against the original lessees and the assignee. The 
original lessees arc liable on their covenant, that 
is, by privity of contract, and the assignee is liable 
by privity of estate, that is by virtue of tlie rela- 
tionship which Crists between him and the land-lord. 
It 1$ true that as between the assignee and the ori- 
ginal lessees, the assignee is primarily liable* But 
on the other hand, it is settled that, in law, the 
lessee is not a mere guarantor for the assignee. 
There is no inconsistency whatever between the 
liability of the original lessees on their covenant, 
and the liability of the assignee arising by reason 
of privity of estate, though the several liabilities 
are m respect of the same subject-matter. The 
causes of action being distinct* the judgment 
obtained against the assignee for due rent is no 
bar to tbe claim against the original lessees when 
the judgment remains unsatisfied. A.l.R. 1938 
Bom.36U=i.L.R. (1938) Bom. 471=40 Bom. L. R. 
497 = 177 Ind. Cas. 479. 

Rent and revenue— Enhanced assessment — 

Liability for. 

An agreement was made in 1882 whereby a tenant 
took building site from Iand*lord on a fixed rent of 
Rs. 19 which as agreed between them was not to be 
enhanced. In 1915 the Government increased the 
assessment on the land from annas 15, pies 3 to 
Rs. 59 and odd. The tenant contended that io spite 
of this increment, land-lord should pay the assess- 
ment as he had been admittedly paying so long. 

Held, that though deed was silent on the point, 
it was inequitable that the land-lord should bear 
the burden and that tbe tenant was bound to pay 
the difiereuce between the actual rent he paid and 
tbe assessment. 86 lad. Cas. 96=27 Bom. L.R. 95 
=A.1.R. 1925 Bom. 168. 

Rent and revenue— Enhanced rent— Provi- 
sion for. 

Where a lease provides for the payment of in- 
creased rent on the measurement of the land leased, 
such increased rent can only be claimed from the 
time the land is measured, and not from any ante- 
rior date. 60 Ind* Cas. 743 (Cal.). 

Rent and revenue. 

Where a Icabuliyat provided: When you would 
measure the lands we shall pay rent* without any 
objection, for lands found put by your measure- 
ment* m accordance with the prevailing rate of 
tenants holding similar class of lands, 

Held, that it means that if the land-lord insists 
upon having a measurement he may do so and then 
when he does so the whole thing is to be re-assess- 
cd on the basis of the prevailing rate for lands of 
the sanje plots; in other words, tbe document is a 
contract by which the tenant goes on for the pre- 
sent at a ^ed jama for a fixed land but there is a 
yj|ht in the land-lprd tp alter that ppsitipo and tp 


claim prevailing rate for the actual amount of land 
in the tenant's possession, 105 Ind* Cas. 605=46 
C.L.J. 250= A.l.R. 1927 Cal. 924. 

-Rent and revenue — Heritable tenure does 

not mean fixity of rent. 

The document purporting to be a lease provided ; 
“VoU will enjoy from generation to generation 
keeping intact the boundaries as before. The pro- 
fit and loss are yours. Vou will on no account be 
entitled to claim a reduction of rent. When re- 
quired by me you will submit to Jarip Jamabandi 
.... If any new imposition be made by the Govern- 
ment you will pay it besides the jama of this Potta.’ 

Held, that the lease was not one for fixed rent. 
The mere fact that the tenure is heritable and a 
sum is mentioned as the rent does not show that 
the rent i$ fixed. 76 ind. Cas. 324=A.1.R. 1923 
Cal. 351. 

Rent and revenue— Permanent assessment. 

The predecessors-in-interest of plaintiffs were 
granted in 179U the talukdari patia of certain land. 
The taluk was settled with them permanently and 
the revenue was to be assessed on the cultivated 
land which would be ascertained by measurement 
from time to time. The rate to be paid was an in- 
creasing rate up to 8 annas per bigha after which 
it would remain fixed in peipetuity l-6th of 
area cultivated would be free of rent. The mohal 
was subsequently surveyed from time to time m 
1834, 1850-1, 1877-8, 1888-9, 1914 and additional 
areas were assessed up till 1914 at the rate of 8 
annas a bigha, the full amount mentioned in the 
sanad of 1790, that is, for about or over a 100 
years. Then in 1914, the rate was increased to 12 
annas. 

Held, that by tbe patta of 1790 the land within 
the boundaries specified by the plaintiff was perma- 
nently settled with the plaintiff and that the 
revenue was to be assessed from time to time 
according to the terms of the patta by measuring 
the lands under cultivation and was to be assessed 
at an increasing rate up to tbe maximum of annas 
8 per bigha only and the land was not therefore 
assessable at 12 annas per bigha. 69 Ind. Cas. 188 
=35 C.L.J. 445. 

Rent and revenue — Persons in occupation. 

The lessee is entitled to demand rent from the 
persons who are in occupation of the portion of the 
demised property, if the lessor is so entitled. 17 
R.D. 306= A.l.R. 1933 All. 632= 146 Ind. C:as. 584. 

——Rent and revenue— Remission of rent not 
allowed. 

Where the extent did not form au item of consi- 
deration at all in fixing the rent of the lands, in 
other words, the lands were merely leased as 
villages and the rent had nothing to do with the 
actual extent and admittedly, no measurements 
were taken at the time the lands were leased nor at 
any time thereafter. Held, the lessee cannot 
claim more than the area first taken possession 
of by him under the lease nor remission of rent* 
69 Ind. Cas. 517=17 M*L.W. 94=1923 M.W.N. 189 
-A.l.R. 1923 Mad. 459. 

— — Rent and revenue— Rent in kind mokarrari 
lease. 

Tbe material passages in tbe kabuliyat wjere m 
follows : “After setting a quantity of 1 bishi S aris 
of paddy the price of which is Rs. 50 as annnal 
gula rent (paddy rent), and Rs. 25 as 1 
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execute this mourashi mokarrari kabuliyat to the 

following eficct: I shall pay the rent that is, deliver 
the gula paddy according to the kists noted below 
year after year, x x x. There shall not be any 
variations as regards the jama and area settled at 
^y time. If I fail to deliver the gula paddy accord- 
ing to the kistsy I shall be dealt with according to 
law x X X. 1 shall deliver the said paddy measur- 
ing it out with a five seer dou after drying and 
winnowing it and making it fit for being stored 
m a gola.’* The schedule which was appended to 
the kabuliyat contains the following. “Instalment 
of rent 1 bishi, 5 aris of paddy in the month of 
Magh,’* 

Held, that the primary intention of the parties 
was that the rent should be paid in kind, and not 
m cash, and in the event of failure to deliver it, 
the land-lord would be entitled to damages by 
recourse to the Court, which would ordinarily be 
Vi® “*^»Ket price of the paddy. 113 Ind. Cas. 37= 
S5 Cal. 808= A.I.R. 1928 Cal. 737. 

Rent and revenue— Rent in kind or in cash. 

In each case the question, whether rent stipulat- 
cc for IS iQ kind or cash, depends upon the parti* 
cular terms of the particular kabuliyat and no 
bard-and-fast rule can be laid down. 

Where a kabuliyat provided : “I do execute this 
patta that in lieu of the price of Rs. 39 per year as 
described above with respect to the land you would 
be liable to deliver within the month of Maeh 
every year at my house 78 aris of paddy. If you 
do not deliver then I shall be entitled to realize the 
same with interest and damages at the rate of 4 
annas per rupee,'* 

Held, that the rent provided for was in cash at 
R. 39 per year and not in kind. 98 Ind. Cas. 977= 
A.I.R. 1927 Cdl. 243. 

—Rent and revenue— Rent in kind. 

Where rent is fixed in a lease deed in kind, but 
at the end of the lease, the price of the grain to be 
given IS also approximately given* 

payable is a rent*in-kind> and 
that the consequence of non-delivery as covenanted 
IS that the lessee is liable for the market value of 
^ crops on the date of delivery. 66 Ind. Cas. 
»80— 3 Pat. L'T. 456.— A.I.R. 1922 Pat. 4. 

“~~Rent and revenue— Rent is debt. 

^ rent becomes due 

and IS a debt which is payable to the personal heir 

before due date for 
question as to who is entitled to 
ffP. of the term in the 

Mg. 

dav*fhon?K accrues due from day to 

S?kw that tSt mcquitable and not warranted 

rent fill* when 

rent tails due 18 entitled to appropriate for the 

rigKrweWrren^^^^ ®ven though the 

rignt to receive rent for part of that period was 

351 = 149 1^ &3aV'‘- All. 453=18 R.D, 

‘—Rent and revenue. 

iuudmisiiblc inevi- 

iranted in a suit fpr rent based gn Ae sfl-^lcd 
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noTopci Court-Plea 

Held, that such a plea cannot he admitted in a 
rent Court- 71 Ind. Cas. 400=A.I.R. 1923 All. 367. 

—Rent and revenue— Stipulation for rent in 

mTr‘k°o? ^iCe? Lond-lord if can rccovc"r 

Where a tenant executed a kabuliyat promising 
to pay rent Rs. 4 m cash and 91 aris of paddy and 

and share of 

laud-lord would be competent to realise 
the said rent and Rs. 36 as price of the paddy. 

u‘® default in paying 

the land-lord's share of the paddy the latter was not 
entitled to recover the market value of the paddy 
at the time but only the fixed amount of Rs. 36. The 
question whether a land-lord is entitled to anything 
more than the value of the paddy stipulated to be 
paid, on default of payment by the tenant, is one 
depending on the construction of the kabulivat in 
each case. 15 C.W.N.249, Ref. 24 C.W.N. 85 = 54 
Ind. Cas. 914. 

— Rent and revenue. 

Where the sub-lessee undertook to pay the fixed 
rent to his land-lord and also undertook to discharge 
the rent due from his lessor to the superior land- 
lord he must pay the rent aclaully due to the. 
superior land-lord though such rent is enhanced 
subsequently. 9 Ind. Cas. 223 (Cal.) 

22. Rent suit. 

—Rent suit— Scope of enquiry. 

Where, in a suit for rent, the lessee claims certain 
amount as damages alleging them to have accrued 
by reason of the high-handed and illegal acts of 
the lessor, but does not pay any court-fee on this 
amount, he is not entitled to any relief in the suit. 
Further, the nature of the enquiry essential tp 
determine the correctness or otherwise of this 
claim would be quite foreign to the scope of a 
rent suit. A Court is, therefore, justified in refrain- 
ing from entering into such a question in a rent 
suit. A.I.R. 1941 Pat. 106=21 P.L.T. 821 = 7 B. R. 
490=192 Ind. Cas. 776. 

— — Rent suit — Sustainability. 

Certain premises taken on lease by defendant 
so long as he would remain in town — Premises 
vacated without cause before expiry of term— 
Defendant still in town — Plaintiff land-lord protest- 
ing— Suit for rent for part of unexpired period of 
lease is maintainable, A.I.R. 1938 Lah. 454=40 
P.L.R. 750=180 Ind. Cas. 652. 

23. Rights and obligations. 

Rights and obligations. 

The rights of the parties to a contract of lease 
can be abrogated by settlement proceedings. A.I.R. 
1945 Cal. 129=78 C.L,J. 328. 

—Rights and obligations. 

Where a lease has beet) disposed of contrary to 
tbc terms csotained io ity an^ that dispositipn is 
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\ oid or has been avoided by a landlord, there is no 
room tor the applicscioQ of the doctrine of 'fidei 
commissium’ even in the case of a sale or other 
disposition for value, much less wliere the disposi- 
tion IS a gift. Since the choice in such a case of 
avoiding tlie disposition is with the lessor and not 
with the lessee or h:s executor, it cannot be said 
that the lessee or Ins executor must bring an action 
to get the disposition declared void. A.l.R. 1939 
P.C. 138 = 50 M.L.W. 87=41 P.L.R. 717=182 Ind. 
Cas. 770 (P.C.) 

Rights and obligations. 


Were the lessee was given a preferential right 
to take a lease for tiie ensuing year if he was 
prepared to pay as much as any other bona fide 
applicant where prepared to give, that is the lessee 
had, so to speak> a right of pre-emption and if the 
offer made by the other was bona fide and valid, 
he, the lessee, was not entitled to take a lease at a 
lower figure, although he would be entitled to take 
it if he were prepared to offer the same figure; the 
right which so accrues to the lessee is called the 

refusal. 1935 O.W.N. l2ll = A.l.R. 
1936 Oudh 56=11 Luck. 567=159 Ind. Cas. 121. 

24. Sale of tenancy interest. 

— —Sale of tenancy interest — Position of 
purchaser. 

When a tenancy interest is sold in execution of a 
decree against the lessee* a tenancy is created in 
the name of the purchaser in the terms of the 
original demise and the covenants therein will be 
binding on him. 90 Ind. Cas. 832 (Cal.) 

25. Sub-soil rights. 

— — Sub-soil rights — Adverse possession. 

In considering whether a person has acquired 
title to minerals by adverse possession, it is nothing 
to the purpose to prove that the person in posses- 
sion had not worked any one pit for 12 years con- 
tinuously, if for 12 years he had carried on opera- 
tions in various parts of the mineral field. On the 
Other hand, the fact that one pit in a mineral field 
is discontinued and another opened in a different 
part of the field and that bores are sunk in likely 
places is excellent proof of possession of the whole 
area. A.l.R. 1931 P.C. 186=60 M.L.J. 183=33 
M.L.W. 162=35 O.W.N. 265=53 C.LJ. 81 = (1931) 
M.WJ^. 121=33 Bom. L.R. 425=58 I.A. 29=12 
P.L.T. 251 = 15 R.D. 194=10 Pat. 407=53 C.L.J. 
487=130 Ind. Cas. 315 (P.C.) 

—Sub-soil rights— Title. 

Since the permanent settlement, zemindars 
have, at least, a prima facie title to all lands for 
which they pay revenue. 

Though long possession of land situated within 
zemindari may be good evidence of title to surface 
rights, the question as to sub-soil rights stands upon 
a different footing. If a claimant to sut^soil rights 
holds under the zemindar, or by a grant emanating 
from his^ even though Ills power may be perma- 
nent* heritable and transferable, he must still prove 
the express inclusion of the sub-soil rights- A.I-R* 
1931 P.C. 89=53 GL.J. 333=35 C.W.N. 521 = 
(1931) M.W.N. 435=33 M.L.W. 707=33 Bom. 
L.R. 885= 61 M.L.J. 9=58 C. 1187=58 I.A. 125= 
131 Ind. Cas. 753 (P.C.) 


■Sub-soil rights. 


As between zemindar and jahagirdar, the 
fanindgr must be regarded as th{ gwngr pf (bp 


minerals. The remission of land revenue in 
respect of Villages forming part of zammdari, 
whether authorised by the Government or not, 
cannot alTcct the proprietary rights «f tlie zamindar 
in these villages or his-rights as against tenure- 
holders under his to claim the ownership of 
of minerals in them. A.l.R. 1931 P.C* 30=60 M.L. 
J. 253 =53 C.L.J. 11 = 35 C.W.N. 233=33 M.L.W. 
277 = 10 Pat. 296=12 P.L.T. 375 = 58 I.A. 9=131 
Ind. Cas 325 (P.C.). 

Sub-soil rights— Evidence of title to— 


Duty of lessor — Onus. 

A contract for grant of mining lease in certain 
mouzas provided that if the lessees did not take 
the lease within a certain period “except for want 
of the lessor's title in the said mouzas" the deposit 
would be forfeited to the lessor. The settlement 
record showed the lessor as zamindar of the 
mouzas and also that one of them was settled as 
a brahmottar and tiic other as a debuttar with 
tenure holders. Further demand was made by 
the lessees for Production of the deeds of brah- 
mottar and debuttar grants for the purpose of 
satisfying themselves that underground rights baa 
been reserved to the zamindar and also for 
execution of an indemnity bond. The lessor 
replied that no deeds could be traced and that 
he was not prepared to execute an indemnity bond. 
The lessees thereupon refused to complete the lease 
and sued for their deposit. 

Held, that the exception clause in the contract 
referred to title to the underground and not 
title to the mouzas but it did not increase the 
obligation as to the title lying on the lessor under 
general law which included no duty to produce 
satisfactory evidence of title to the underground 
before the completion of the lease. 

That the onus was on the lessees to show that 
the lease off'ered to them was not a secure lease. 
Moreover the title of the zamindar had not been 
shown to be such as prevented him from giving 
the lessees a secure and valid lease. A.l.R. 1930 
Cal. 561= 34 C.W.N. 347=57 Cal. 1189=128 Ind- 
Cas. 321. 

Sub-soil rights— Express grant necessary. 


A patni grant does not carry with it the rights 
to the minerals unless there are express words 
to that effect. Where the patta provided : “yotf 
shall be in possession of all the zamindary rights 
and interest as prevailing from before in the 
lands included in the said mauza from before.” 

Held, there was nothing to show that sub-soil 
rights were granted. 112 Ind. Gas. 659=9 P.L.T. 
593 = 8 Pat. 190=A.1.R 1928 Pat. 482. 

Sub-soil rights— Grant of— Construction. 

Obiter: The question whether a putni tenure 
transfers all the rights of the Zamindari, including 
the right to the minerals, is still open. 45 Cal* 
87, Expl. and Oist.; 16 C.L.J. 7 has not been 
overruled by Privy Council decisions. 86 Ind. Cas. 
289=29 C.W.N. 725=27 Bom. L.R. 753=23 A.LJ- 
712 =6P.L.T.42=21 M.L.W. 289=4 Pat. 244=52 
I.A. 109=A.I.R. 1925 P.C. 42=48 Ma..J. 328 
(P.C.). 

—Sub-soil rights— Minerals-Adverse posses* 
sion. , 

Leases purporting to grant sub-soil-rigbts wiU 
not give a title by adverse possession for . 
actual working must be established. (1920) rat* 
H. C C 146=5 Pat. L. J. 273=66 lod- Cas. IH 
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26. Transferability. 


-—Transferability. 

Privity of estate between the lessor and the 
lessee*s assignee can hardly be said to arise except 
where the interest of the lessee has been trans- 
ferred in whole to an assignee. A.l.R. 1939 Pat. 
522 = 6 B.R. 200 = 185 Ind. Cas. 557. 


Transferability — Construction — Lessor not 

bound by lessee’s transfer unless security accepted — 
Lessee has no right of transfer and cannot call upon 
lessor to accept security. 

A Icfsor stipulated that any transfer by the lessee 
would not bind him and lessee would be liable for 
the rent in ^pite of the transfer and added further 
that ‘‘notwithstanding (the aforesaid provision) if on 
account of the intricacies of the law any tansfer 
made by you becomes iu any way binding on me 
(the Icfsor), then you and your heirs shall remain 
bound to pay the fixed amount of rent $0 long as 
the transferee will not furni»h security in proper 
quantities of immovable properties to be fixed by 
me for the due payment of the fixed rent and this 
shall in no way be varied.” 

Held, that the passage does not mean that when- 
^er the lessees choose to transfer the lease-hold 
interest, the lessor would be bound to fix the secu- 
rity for the due payment of the rent which the 
transferee would be required to give and the original 
letsees would be exonerated from their personal liabi- 
lity to pay the rent. 122 Ind. Cat. C.W.N. 

865*31 M.L.W. ii8=A.I.R. 1930 P.C. 13 (p.C.) 

——Transferability. 

^ The executants of a kabuHyat had purchased certain 
jaroas in 1822.1833 and other years. The land lords 
accepted rent in respect of these jamas from the pur- 
chaser all the while. As a consequence of the applica- 
tion for mutation of names in 1842, a kabuliyat was 
executed which was limited to a term of eight years. 
It was contended that effort at mutation shows that the 
jamas were transferable. 

Held, that the facts were not sufficient to infer that 
jarnas were transferable. 32 Cal. 41 (P.C.) and ta 


-Transferability. 

A purchaser, from a permanent lessee who had co 
vmanted not to alienate, if recognized by the lessor i 

T«i n convenant against alienation, in 

Ind. Cas. 153=49 C.L.J. Bg-A.I.R. 1929 Cal. 228. 

— -Transferability — Under-proprietary rights. 

***viiig the superior proprietary righti 

Shich ® ofaviFlag 

year .5? * village from year t 

nSlanr^K®*"!r®«°“ 8'"«fation (nas-li ba 

ib?a dftrrS .V P ^PPJ**** *0 the Settlement Coui 
rights and entitled to undcr-proprietar 

Offiltr 2 produced the lease before the Settlemer 

Jis .-ii-Kfr.s., 1-4: 


govemJnit. 

briore'^hep^l“fAg?a"Sn^^^ long 

Transferability*— Lease governed by T.P, Act 

Where the lease, read as a whole, shows tl.at the 
lessor put ilie lessee in the same position as he himsrlf 
occupied, except in a few minor matlcis, and the 
primary object of tlie lease is not agriculture, 

Held, the lease must be treated as not an agricultural 

fl' fromtheoiv-raiionofS. .08 

of the Tramfcr of Property Act and to be governed by 
he Agra Tenancy Act. and the rights under it are 
transferable 95 Ind Cas 1048 = 48 All. 385=24 
A.L.J. 489=A.I.R. 1926 All. 432. ^ ^ 

Transferability— Clause against. 

If a lease creating a permanent tenancy at a fixed 
rate of rent contains a restriction on the transferability 
of the tenancy, the restriction is inoperative if there 
IS no re-entry clause in the event of the breach of 
the covenant. 91 Ind. Cas 649 = 53 Cal. 27 o=A.I.R. 
1926 Cal. 533. 


Transferability — Clause against. 

Where a lease lays down that the grantee would 
enjoy the land by reclamation and cultivaiion from 
generation to generation and that the jama would 
be p.iid into the office of the land-lord from vear to 
year, » 

Held, that the rent is fixed in perpetuity. The 
words ‘‘Thicca mnkra” in the deed would only 
strengthen the view and a clause in deed preventing 
the alienation of the tenancy without the consent of 
the land-lord would not be a conclusive indication 
that the rent was not intended to be a permanent 
one. Such a conveneni is inoperative if there is no 
dause for re-entry. 72 Ind. Cas. 1047= A.l.R, 1924 
Cal. 361. 


——Transferability — Clause of re-pnrehase does 
not afifect transferability of lease. 

A lessor contracting for a right of re-purchase of 
lessee’s rights does not in any way derogate from the 
tiansferablc quality of the rights under the lease. The 
decision of every case will depend on the conditions of 
the lease. 66 Ind. Cas. io6s=-9 O. L. J. ioi*A.I.R. 
1923 Oudh 47. 


ay. Under-proprietary tenure. 

Under-proprietary tennre — If amounts to 

sale of tenure. 

A grant of under-proprietary rights by meant of 
leases, giving beritabje and transferable rights in lieu 
of a premium taken in advance, and an annual rent 
reserved thereby, cannot be treated as a sale of a 
proprietary or and under-proprietary tenure. 1 O.L.J, 
463=17 O.a 399=25 Ind, Cas. 855. 

s8. Validity* 

Validity* 

Execution of lease by pardanashin lady — Onus to 
prove that ibe understood nature and effect of her act 
is on person setting up its validily — Plea challenging 
validity of lease not taken by representatives of lady 
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lessor in \\Tittcn iiatement — Lady enjoying benefit of 
lease without complaint for number of years before 
death— Such plea cannot be entertained before Privy 
Council. 1939 A.W.R. ]oi = '> B.R. 647 = 20 P.L.T. 
407 = 43 C \V N'. 7‘i8 = A.I.R. 1939 P. C. 159 *=(> 9 ^ 9 ) 
hl.W.N, 963=41 Bonu L-R. ios'>=(to'i9) Kar. (P.G.) 
249 Sup. = 7o C.LJ 402=(i939) 2 M.L.J. 793—181 
Ind. Cas. 341 (P.C.) 

Validity-Lease of plot owned by several co- 

eharers joiotly — One of them leasing oat witboot 
consent of others — Rights of stataiory tenant. 

WTiPi-e an agricultural plot is owned by two or more 
co«thareri, a perpetual lease of the land cannot be 
granted by a co-sharer without the consent of the 
others. Much less is a co-sharer, who is in wrongful 
possession of the share of the other co-sharers compe- 
tent to grant such a lease of the joint plots and such 
a lease is wholly void. 

A person in wrongful possession of land has no 
right to let that land and cannot consequently create 
statutory rights by admitting others as tenants. 

Where the land belonging to more than one co- 
sharer is let out by only one of them without the 
coiiscnt of the other co-sharcrs, the lessee not having 
been admitted to tenancy by all the co-sharcri, does 
not acquire the rights of a statutory tenant and is n^it 
entitled to retain possession as such. A.I-R. 1938 All. 
3 i 6=(1938) A.LJ. 333=1. L.R. (1938) AH. 44« = i938 
R. D. 463 — 1938 A.W.R. 199= 175 Ino* Cas. 902. 

VaUdlty. 

If the land-lord IcU premises with the knowledge 
that they would be used as a brothel, then the lease 
is void on the ground of bublic policy, and though 
(in the one hand he cannot under those circumstances 
lecover the overdue rent on the other band he can 
recover possession of the premises occupied by the 
defendants under avoid lease. ( 1839) 5 Bing. (N. G.) 
6C6, Foil. 87 Ind. Cai. 8o2=AI.R. 1925 Sind 296. 

__ya])<llty— Lease toconuneace la fvtarc. 

A lease to commence in future, is an later se tennioi 
which is in an existing real right vested in the lessee 
which gives him an immediate right of entry. 77 Ind. 
Gas. 798=18 N.L.R. 85— A.I.R. 1922 Nag. 227. 

^—VaUdlty— Agreement between co-sharers— 
Not a lease. 

Plainiifif and defendants purchased certain shares in 
a certain village and entered into an agreement by 
which one of tlte defendants was to realise his share 
of profits from certain tenants, and the plaintiff and 
the remaining defendants were each to realise the 
rent from all the other tenants of the village and take 
all the profits for a period of six years in turn. 
Plaintiff contended in his suit that the agreement was 
not valid in law or binding on him and that it, 
being a lease, could only be made by a registered 
instrument, 

Held, the agreement in question was binding. _ It 
could not amount to a lease as one of the eisentiab 
of a lease, that there should be a consideration to be 
rendered periodically or on specified occasions to the 
lessor, was wanting. 68 Ind. Gas. 333=25 0 . 0 . 39=9 
O.L-J. i64aA-I.R. 1922 Oudh aoi. 

- — VaUcUty— Oral lease. 

Where a person is in possession under an oral 
agreement to iea»e, and the premises are then let to 
third party, he must be deemed to have notice of 
the prior lease. An oral lease is not invalid and 
where the leoee t^es possession the effect is the same 
as if a document bad been executed, provided the 
specific performance is asked for in the same Court 
Mtween the parties and at the same time when the 


subsequent question comes to be detennined. 63 Ind. 
Gas. 118=25 C.W.N. 220. 

09. Void. 

— —Void — Payment under— Eflfect. 

Payment of rent under a void contract of lease 
for a number of years does not make the contract 
legal and operative. 36 Gal. 604=9 C. L. J. 343=2 
Ind. Gas. 628. 

Void —Tenancy at will. 

A perpetual lessee though he cannot be so treated 
owing to the lca»e having been subsequently found 
to be invalid, may yet be treated as a ienaut-at-v» 411 . 

2 O.L.J. 276=30 Ind. Gas. 258. 

30. Zoripesbgi. 

— — Zar-I.pesbgl lease and nsofructnary mortgage, 
difiTerence between. 

Every zar-i-peshgi lease is not to be regarded su 
a mortgage. The main difference between a zar-i- 
peshgi lease and an usufructury mortgage is tliat 
under an usufructuary mortgage, the mortgagee is 
authorised to retain possession until the mortgage- 
money is satisfied but in a zar-i-peshgi lease, ine 
mortgagee is to retain possession fur a definite period 
only. Where, therefore, a lease does not show any 
intention to create the relationship of debtor, and 
creditor and no right of redemption is expressly or 
impliedly reserved to the lessor but the lessee is to 

3 uit the land without any payment on the part of 
le lessor at the expiry of tlie term of the lease, such 
a lease does not create an usufructuary mortgage. 1936 
O.W.N. 399= 1936 R.D. i68 = A.I.R. 1937 Oudh 146= 
12 Luck. 161 = 162 Ind. Cas. 825. 

— Zur-i>peshgi. 

The mortgagor is entitled to set off the rent 
payable to him as against the zunpeshvi money at 
the time of redemption. 5 Cal. 333 , Foil; 56 Ind. 
Cas. 743 , Dist. 102 Ind- Cas. 421 = 8 P.L.T. 601 = 
A.l.R. 1927 Pat. 285 . 

— —Zuripeshgi— Independent documents. 

The combination of two independent documents 
which contain no reference to each other cannot 
create Zuripeshgi lease. 78 Ind. Cas. 47 =A.I.R. 
1925 Oudh 270 . 

—Zuripeshgi— Lease or mortgage. 

In a Zuripeshgi lease properly so-called there is 
an advance to the lessor in consideration of which 
the lessee i$ given possession of the land for a 
term during which he recoups himself for the sum 
advanced and interest out of the profits of the 
land of which he is put in possession. There is 
no Question of redemption upon paying off an 
advance. The lease terminates at the expiration 
of the term and the lessor may re-enter as on the 
termination of any other lease. 

Where, however, the interest _ created in the 
lessee continues after the expiration of the term 
until the advance, which is essentially a loan and 
not an advance of rent, is re-paid, the transaction 
has the essential characteristics of a mortga^* 
68 Ind. Cas. 394=3 P.L.T. 797=2 Pat. 217 =A.LR- 
• 1923 Pat. 122 . 

—Zur-i-peshgl— Rights of a lessee 
Where the object of a zuripeshgi lease was to 
secure repayment of a debt and not to create the 
relationship of land-lord and tenant the 
could not claim occupancy rights land* 

( 1917 ) Pat. HtCC- 271=41 Ind, Cat. 495 - 
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$1. Miscellaneous. 


“—Miscellaneous. 

Where the lessee of a Corporation had assigned 
the lease and a default was made in payment of 
rent, the references to assignee as a lessee 
under the lease in notice served by the lessors 
on the assignee determining the lease and forfeiting 
iti in a resolution passed by the lessors sanctioning 
the filing of a suit against him, and in the plaint 
filed by the lessors against the assignee, are not 
strong enough to justify an inference that the 
lessors released their claim against the original 
lessees. A I.R. 1938 Bom 360=I.L.R. (1938) Bom. 
471 = 40 Bom.L.R. 497 = 177 Ind.Cas 479. 


-—Miscellaneous — Private property attached 
during Mutiny of I857 and leased out for bazar 
— Assurance that bazar would remain for ever — 
Misconduct of lessee or requirement of land for 
road to entail dispossession — Lessee entitled to 
remove material— Release of attached property 
to original proprietors — Proprietors, if derived 
title from Government and if bound by inter- 
mediate acts of Government, 


During the Mutiny of 1857, in September, the 
Military Governor passed a General Order “at- 
taching" the immovable property of all Muham- 
madan residents of Delhi. In accordance with 
this order, the land in question was “attached." 
In close proximity to this land, the British 
Military Camp had been established and after the 
suppression of the Mutiny, Govt, decided to 
construct a regular bazar in that locality, and for 
this purpose, it granted small plots of land on a 
nominal rent to intending builders. The terms of 
the grant were contained in a proclamation which 
was issued by the Superintendent of the Sadar 
Bazar, Delhi, on Sepetember, 29, 1858 (Ex.D. 1). 
Some of the terms were: “the Govt, has decided 
that pakka or kacha shops should be constructed 
in the abadi of Sadar Bazar, Camp, Delhi. It is 
likely that the abadi shall continue for ever. If 
per chance the Sadar is removed from there or a 
road is required to be constructed, the owner of 
the shop, which is included in the road, will not 
get the cost of the shop from the Govt. But 
owners of the shops shall be competent to remove 
their materials. If any shop-keeper is expelled 
from the Sadar Bazar on account of misconduct 
and he has some property in the Sadar, then such 
orders regarding the value of the said property 
will be passed by the Superintendent, Sadar Bazar, 

he deems proper. Any person who wants to 
tell hiB shop to anybody else, will not be allowed 
^ do so without giving information to the CJovt.’’ 

of the attached properties were subsequently 
released to the former proprietors who proved 
tneir innocence: 

Held, that the grantees of the lease were per- 
manent tenants : 


Held, alto that the attachment was nothing less 

of such property by Govt, who 

r* de facto owner at 
the time when, after the restoration of peace, as 
an act of grace it decided to “release’* these pro- 

Pf^°^*** **'®**' innocence. The 
rf properties confiscated under 
r* nothing but re- 

*he former proprietors derived 
w«I taking only such rights as 

were held by the Govt-, their assignor, at the tim< 


ano, ineret ore, they were bound by .all intermediate 
acts of the Govt., in respect of the propcity 
assigned. A.l.R. 1937 Lah. 370 = 39 P.L.R (h) 2- 
l.L.R. (1940) Lah. 363=176 liid. Cas. 65. 

— — MisceUaoeous. 

Lease of undivided fraction in estate— Subrequent 

partition decree— Lessee not party to decree Lcs^rc 

in possession of whole share allotted under decree to 
Icfcsoi — Lessee cannot be'ousicd from sliarc in remain- 
ing Portion leased originally. 64 Ind. Cas. ^^h — 
35 C.L.J. i66=A.I.R. igsi Cal. 623. ^ 

Lease or Mortgage 

See Contract Act, Sa. 69 and 70. 

Lease or Mortgage. 

See Deed — Construction. 

Lease or sale. 

See Deed — Construction. 


Leave to Appeal. 

See (i) Civil P. C., O. 33 and O. 40, R. 1. 
(a) Govt- of India Act, 1935. S. 805. 

(3) JuslJcial Committee Rules. 

(4) Provincial Insolvency Act, S. x6. 


Legacy. 

Sec (1) Hindu Law — Will. 

(2) Muhammadan Law — Will. 

(3) Pcob. and Admn. Act, Ss. xia — 145. 

(4) Succession Act, Ss. 129, 131, 133, 134, 
, , >38. *4*» 14a* «5<», 15a. >69, 17a. 173, 175. 


Legal Adviser. 

Sec (1) Criminal P. C., S. 340. 

(a) Evidence Act, Ss. 126— 129* 

(3) Legal Practitioner. 

(4) Legal Practitioners’ Act. 


Legal and Equitable Estates. 

Sec fa) T. P. Act, i88a, Ss. 53-A, 54, 55, (4) 
(a) Trusts Act. 


Legal Cruelty. 

See (z) Divorce Act. 

(a) Hindu Law — Maintenance. 

(3) Husband and Wife. 

(4) Muhammadan Law— Divorce, 

Legal Disability. 

See Lim. Act, Sa.S6 to 8. 

Legal Fee. 

See Civil P. G., S. 35. 

Legality, Contract. 

See Contract Act, Ss. 83, 30. 

— Legal Maxims. 

Expretsio unius e«t exclusio alteria. See Cr. F. 
Code (Vof 1898), S.350-A. 1948 A.W.R. (H.C.) 174 

3>A.I.R. 1948 A. 411. 

“Qmnta presumuntur rite cite colemniter esre 
acta donee probetur in contrarium**. See Evidence 
Act, S. 68. I.L.R. (*947) Nag. 649"A.I.R. 1948 Nag. 
*55- 

Legal Necessity. 

See Hindu Law— Alienation. 
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Legal PractitionerB. 

SeealiO:(t) Bar ConocUs Act, 1936. 

(а) C> P> Code, O. 3. 

(3) Evidence Act, S- ia6. 

(4) Legal PractiiionerB* Act. 

(3) Letters Patent (Bombay, Calcutta 
Madras). Cl- io« 

(б) Letters Patent (Allahabad, Lahore, 

Nagpur, Patna), Cl> 8> 

Legal Practitioner. 

See also C. P. C,, O. 3. 


Synopais. 

1. Abandonzneiit of iseooa and pleas. 

а. Admission 

3. Aibicration 

4. Authority to act 

5. Change of name 

б. Compromise 

7. Costs 

8. Fees 

Q. Intervention of Solicitor 
10. Lien 
It. Misconduct 
>3. Negligence 

13. Power and duty of court 

14. Power^of-attorney Agent 

15. Proceediogs against 

16. Professional Communications 

17. Purchase in execution proceedings 
x8. Reinstatement 

ig. Relation with client 

20. Rights and duties 

21. Status 

32. Withdrawal from case 

23. Witness 

24. Miscellaneoos. 

X. Abandonment |of issnes and pleas« 


Vakalainama* were sunilar in term* and authorised 
the pleaders to withdraw the suit or to give up the 
claim of the plaintiff, to cite and examine the wit- 
nesses or to refuse to examine the same and provided 
tliatall acts done by the pleaders for the benefit of 
their clients would be accepted by the panics. 
Held, that the powers were wide and comprehensive 
enough to include also the step taken by the pleader 
in placing one of the defendants on special oath and 
agreeing that bii clients should be bound by the 
answers given by the witness. 34 C-W.N. 385=57 
Ind. Cas. 149. 

Abaodonment of plea — Issue of fact. 

On a qestion of fact it is within the competence of 
the pleader or the parties to give up an issue. 25 M. 
367, Foil. 43 Mad. 398=38 M L.J. 86=27 M.L-T. 
142=11 L.W. 379= (1920) M.W.N. 272=55 loU. Cas. 

37t‘ 

Absukdonment of plea. 

Where a pleader abandons a plea at one stage of 
the hearing of a cause it should not be entertained at 
later stages. 30 C.L-J. 48=53 Ind. Cas. 49. 

Legal PracCitiooer — Abandonment of plea— 

Binds client. 

Parties are bound by what their counsel do, in 
the shape of admiisions, contents, withdrawals, in 
conducting the cases in the exercise of their discre- 
tion, acting within the scope of their authority unless 
they have been induced or misled by some circum- 
stances to make a statement under a mistake. 35 Ind. 

Cas. 205 (All.) 

-^—Abandonment of plea — Authority — Client 
cannot re-open issues in appeal. 

A pleader is entitled to withdraw a plea raised in 
the pleadings and the client cannot re-open to the 
issues based on such a plea in appeals. 3 O.L. J. 
156=34 Ind. Cas. 390. 


Vakil’s general power, if includes power to 

abandon Issue. 

A Vakil's general power m the conduct of a_ suit 
includes the abandonment of an issue which, in ms 
discretion, he thinks it inadvisable to press. A.I.R. 

1935 Lab. 71 = 16 L. 328=37 PL.R. 596“t57 led. 

Cas. 6u6. 

——A pleader’s general powers in the conduct of an 
appeal include, in ordinary cases, the abandonment 
of^ issue which in his discretion be thinks inadvis- 
able to press and therefore an Issue of fact abandoned 
by him in the lower Appellate Court cannot ^ 
challenged in second appeal. 109 Ind. Cat. 178— 
A.I.R. 1928 Mad. 900- 


—Abandoning . 

It is within a vakil’s power to a^ndon an issue 
which in his dUcretion he thinks inadvisable to 
pres,. 25 Mad. 367 (P.G.), ^<> 11 . 109 Ind. Cas. 713= 

10 I^L.J.383- 


— Absndonment of plen— AgMSuiont to bo 

bound by special oath— VaUdlly. 

One of the plaintiffs in a suit for recovery of 
money, died and her heirs were brought on record. 
On behalf of the original plaintiffs three pleaders 
were engaged. The substituted plainUffs presented 
a second Vakalainaroa on which only two pleaders 
made a formal endorsement of acceptance though it 
contained the name of the third also who was the 
senior pleader. Hold, that as senior pleader of the 
three, the third was entrusted with the management 
pf the ease on behalf of all the plaintiffk. The tvn 


2s Admission. 

—Admission Erronoens admission With- 
drawal— Per missl bill tys 

An crroncooi admisiion made by a legal prac- 
titioner can be allowed by Court to be withdrawn. 
I.L.R. (*930) Nag. 445=1950 N.L.J. 343=A.I.R. 
1951 Nag. 161. 

Wrong admission of law Is not blodlng on 
client. 

A wrong admisiionby a Pladrr on a pure ques* 
tion of law ii not binding on hii client* A.T*R* i94t 
Lah. 347=43 P.L.R. 489=14 ^ 241 = 197 Ind. 

Cas. 481. 

—Admissiofis— Erroneous on point of law. 

An erroneous admission on a poin^ of law made 
by the pleader of a party prior to the filing of the 
Suit is not binding on that party. 13 S.L.R. 128= 
52 Ind. Cas. 878. 

— Admissioo^Erroneous on point of law. 

An erroneous admission by a pleader on a point 
of law is not binding on the party whom the pleader 
represents and does not preclude the party from 
claiming his legal rights in an Appellate Court. * 
C.L.J. 447=45 Ind. Cas. 983. 

—Admissions— Erroneous on point of law- 

A client is not bound by the erroneoM 
of law made by his pleader. 8 S.L.R. 156—27 

Ir.(J. C 35 , 357 . 
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LEGAL PRACTITIONER — a. Adml.slon. 


■Admissions— Erroneous point of law — If 
binding on client. 

A pleader’s erroneous admission on a point of 
law is not binding on the client. 23 M.L.J.327 = 
16 Ind. Cas. 746. 

Admissions— Mistaken— Review. 

Quaere. — ^How far an admission by the counsel is 
binding on the party» and whether a mistaken ad- 
mission on a point of law is a good ground for 
review. 6 N.L.R. 63 = 5 Ind. Cas. 426. 

Admission— Point of law— Judgment deli- 
vered on basis thereof— Whether binding on 

client. 

While^ a mere concession on a point of law by 
counsel is not in itself binding either on counsel or 
his client and it is open to him to retract it or resile 
from it. there is nevertheless a well-established 
principle of law that a litigant cannot through his 
counsel adopt an inconsistent position. When, on 
the basis of a concession made, a judgment is deli- 
vered, the judgment is binding on the client so long 

If he desires to change his front, he 
should take some steps either to have the judgment 
vacated or at least to notify the opposite party that 
he proposes to question the validity of the judg- 
ment and to resile from the concession on the point 
of law made. I.L.R. (1947) 1 Cal. 478=51 C.W.N. 

3U7t 

—Admission on question of law, If binding on 

An admission on a question of law by a Pleader 
does not bind his client, and whatever his Pleader 
might have admitted before the trial Court, it is 
open to his Advocate in the High Court to uree 
*f«contrary view. 47 Bom.L.R. U4=A.I.R. 1945 
Bom. 351 — I.L.R. (1945) Bom. 390. 

— -Admission by Advocate on point of law is 
not binding on party but decision based on it is 
binding unless it is set aside. 

It is true that an admission by an Advocate on a 
I»int of law IS not binding upon a party, but if, on 
the basis of such an admission, a decree has been 
passed, the d^ecree is binding upon the party unless 
w T procedure prescribed by 

though an admission 
I® .,*1^ W/ decision on the basis of that 

PLT Wic-y 5 R.R. 664=20 

721. ^^-A.T.R. 1939 Pat. 580=181 Ind. Cas. 

On point of law. 

Cour??ha?»hl" ^ 5n the lower 

•ought to 

relating to the included certain matters not 
question S fi?t hl*.S ** "i®* ^ confession on a pure 

which the wrtv U no?h®' V ®^ 

Bom L u m second appeal. 

C2l434 • ^“=A.I.R. 1931 Bom. 295=132 
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bindinit. 

by legal Sdv?s« doM^Jot" P®’®* ““^® 

this doctrine extend? t* ^'“‘* ^** ®1'®"*‘ Whether 
the topic which was a case where to re-open 

ing of th? casc^J thJ *^® remand- 

finding of fSts U not ^®“I‘ » further 

IMO M.W.N. 516= 

A “ot binding 

by any wrong admis- 
r V «• iQ law, inasmuch as the par- 


y^^lnd. Cas. 732-13 O.L.J, U8 = A.1.R. 1926 Oudb 
——On point of law. not binding. 

SraCaKlln.®" 98=42 C.LJ. ,1 = a.I,R. 


■Minor client. 


The interest of a minor cannot be affected bv th,. 
admission on a law point hy a oleader a 

Cas. 1052=A.I.R. 1925 lijag. 207. Ind. 

——On point of law, not binding. 

Where the cross objections of the resoondent 
arose from the, decree of the first Court and they 
were included m the grounds of appeal from tha^ 
decree but were not pressed in the lower A??Jlia?e 

a politTnaw? by the counsel on 

t®" erroneous admission by counsel on a 

Sarti r i ®®* P^eelude a 

his legal richtsin the appel- 
late Court. 81 Ind. Cas. 742=11 O L 7 436— A IP 
192SOudhISO. i«U1-.J.436-A.I.R. 

On a point of law, not binding. 

An admission made by the counsel on a point of 

1048="ai.R.T9M 

^act— Client when 

A pleader can bind his client by an admission up- 

^ provided that such a question 
falls within the scope of the suit in which he has 

fhJ '' here there is no question as to 

the liability of a transferee-defendant arising in a 

beyond the 

scope of the pleader’s authority to bind his client 
C c validity ©f the transfer. 17 

UW.N. 156=15 Ind. Cas. 156. 

Of law or fact, binding. 

It* Pj®®'^®^ ^ makes an admis- 

^^"’‘Ssion is of law ©r an admis- 

ij 1 . * 5^ bound thereby and it 

would be doing great injustice to a Subordinate 

a matter in appeal, which 
has been decided by that Court on the admission of 

!9S^AIi! 44*6 * Ind. Cas. I66=A.I.R. 

— Legal Practitioner — Admission — On point 

?f i?'v» binding but admission of fact 

binding. 

Per Ananthakrishna Aiyar, J.— Though a party 
might not be bound by admissions mqde by his 
counsel on pure questions of law, yet on questions 
of fuct, parties are bound by admissions made by 
their counsel, whether the admissions be made in 
the course of the trial in the first Court or in the 
Course of the hearing of the appeal before the 
lower Appellate Court. 109 Ind. Ca#. 178=A.I.R. 
1928 Mad. 900. 

On point of law, not binding but admission 

of fact binding. ,, 

Admission of pleader on a point of law is not 
binding on the parties. But an admission of fact 
by the pleader is binding on his client. Whether 
the admission i9 one of law or fact will depend 
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upon the circumstances of every case. 87 Ind. Cas. 
956«A.I.R. 1925 Oudh 665. 

Admission by Pleader, of fact — When not 

binding ©n client. 

An admission of a fact by a Pleader is not bind* 
ing on the client if it is niacle under misapprehen- 
sion. A.I.R. 1937 Bom* 81 = 38 Bom. L-^ 1058= 
167 Ind. Cas. 208. 

Counsel’s powers to make admission in or 

refer to arbitration or compromise suit. 

A Counsel has authority to make admissions in 
Court on behalf of his client on matters of fact rele- 
vant to the issues in the case'in which he is engaged. 
Admissions on questions of law would not bind the 
client. A Conusel has authority to confess judg- 
ment, withdraw or compromise, or refer to arbitra- 
tion the Suit in which he is instructed, if his doing 
so IS for his client’s advantage or benefit even 
though he has no express authority from his client 
but a Counsel cannot, without express authority 
agree to compromise or refer to arbitration, mat- 
ters unconnected with the suhject-matters of the 
suit in which he is instructed. Where in the course 
of a suit a Counsel makes an admission as to a 
collateral matter, or gives up a doubtful claim 
which is not the subject matter of the suit, there is 
a presumptioo that the Counsel acts under instruc- 
tions if the admission or the giving up of the 
doubtful claim is for the benefit of the client. The 
Counsel has no power to make an admission in, or 
compromise or refer to arbitration, a suit is he is 
instructed not to do so, without express authority 
from his client. A.I.R. 1935A1I, 626=»(I935) A. L. J. 
953=1935 A. W.R. 772=158 Ind. Cas. 97. 

—Authority to bind client by admissions of 
fact — Statement of liability in purshis signed 
by Pleader— Effect of. 

In the ordinary course of his duties, a Pleader 
has authority to bind his client by admissions of 
fact provided such admissions are made during the 
actual progress of litigation. Where a purshis signed 
by a Pleader in the course of a suit contains a 
statement of liability, it is binding on the client as 
an acknowledgment of liability under S. 19. Lim. 
Act. 36 Bom. L.R. 334=A.I.R. 1934 Bom. 186=15! 
Ind. Cas. 376. 

Authority to admit facts. 

A pleader has authorit> to admit certain facts so 
as to dispense with the necessity of further proof 
in a criminal case at the appellate stage. 3 Bom. 
L. R. 467, Foil.; 112 Ind.Cas. 110=52 Bom. 686= 
30 Bom. L.R. 646=29 Cr.LJ. 990 = 11 A.I.Cr.R. 243 
= A.1.R. 1928 Bom. 241. 

Binding nature of. 

Parties are bound by admissions of counsel, un- 
less he has been induced or misled by some circum- 
stances to, make a statement under a mistake. 70 
Ind. Cas. 417= A.I.R, 1922 Bom. 233. 

——Admission— Repudiation— Time of— Pleader 
and client. 

A party desiring to repudiate his counsel’s ad- 
mission must do so at the earliest stage. A pleader 
may abandon issue which he thinks unnecessary. 20 
O.C. 49=38 Ind. Cas. 800. 

Admission— Binds client. 

Parties are bound by what their consel do in the 
shape of admissions, consents, withdrawals, in 
conducting the cases in the exercise of their 
discretion, acting wifhip the scope of their 


authority unless they have been induced or misled 
by some circumstances to make a statement under a 
mistake, 35 Ind. Cas. 205 (All.) 

—Admission— Effect of on — Party. 

Where a pleader in the Lower Court makes an 
admission upon an issue regarding which evidence 
miglit be, but is not given, the p.irty will be bound 
by the admission. 39 Bom. 352= 17 Bom. L.R. 187= 
28 Ind. Cas. 485, 

——Admissions— Question of fact — Binding on 
client. 

An admission of fact by the pleader of a party is 
binding upon bis client and the opposite party 
cannot be arbitrarily deprived of the benefits of 
such admission. 44 Ind. Cas. 18 (Cal.) 

Admission — Binds client. 

An attorney’s admission is evidence against his 
client unless shown to be otherwise. 20 C.W.N. 995 
=37 Ind. Cas. 71. 

—Admission — How far binding on client. 

Plaintiffs arc bound by the statement made bv 
their duly appointed pleader. 164 P.W.R. 1916=86 
P.L.R. 1916=35 Ind. Cas. 870. 

Admissions — How far binding on client. 

The counsel’s admission, that his point was not 
urged in Lower Appellate Court, binds the client. 
5 N.L.R.47=2 Ind. Cas. 29. 

3. Arbitration. 

—Pleader authorised in power-of attorney to refer 
suit to arbitration— He need not obtain express 
authority from client before referring case to 
arbitration. 46 P.L.R. 108-A.I.R. 1944 Lah. 280= 
219 Ind. Cas. 70. 

—Power to make reference to arbitration, 

A reference to arbitration in a suit is a proceed- 
ing incidental to the suit and the Advocate of the 
parties have power to execute such references. 
A.I.R. (1944) Sind 5l=I.L.R. (1943) Kar. 438= 
213 Ind. Cas. 364. 

Arbitration— Authority to refer. 

The words used with reference to the power to be 
exercised by the pleader appointed by the vakalat- 
nama were shalishan or solenama karibain. 

Held, that the pleader was vested with sufficient 
authority to refer the matter to arbitration. 56 Cal. 
21 = A.I.R. 1929 Cal. 322. 

— —Authority to refer. 

A pleader engaged to act or plead in a suit does 
not possess the power to refer it to arbitration 
without express authority from the client. Such 
authority cannot be inferred by the mere circums- 
tance that the pleader, though not formally 
appointed by a vakalatnaraah, was allowed to sign 
a jawabdawa. 114 Ind.Cas. 712=A. I.R. 1929 
Lah. 171. 

—•Authority to refer. 

In a suit for partition, on the motion of the 
counsel of the parties, a particular person was ap- 
pointed as a special referee to go into accounts and 
a consent decree was passed fixing the shares of 
the parties. Thereupon one of the parties moved 
the Court to set aside the decree on the ground 
that the counsel consented to arbitration contrary 
to his instructions. The Court found that the coun- 
sel had limited authority and proceeded with the 
C3»e. » 
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Held, that if a client objected to important mat- 
ters of account being referred to private arbitra- 
tion and to a private referee, and if that was done 
by mistake of his counsel, the Court was not wrong 
in taking steps to see that the suit should pro- 
ceed in the ordinary way. (1902) 1. A. C.465. Foil. 
106 Ind. Cas. 309=32 C.W.N. 44=A. I. R. 1928 Cal. 
378. 

Authority to refer. 

A party’s agent binds the party by an agreement 
under S. 9 as much as a party himself. A vakalat- 
nama gives sutHcient authority to a pK-ader to 
agree to make a reference under S. 9 of Oaths Act. 
79Ind. Cas.246=A.I.R. 1923 All. 65. 

— -Authority to revoke. 

A pleader has no authority to revoke the apoint- 
ment of arbitrators made by his clients, without 
instructions from the client, and to appoint a new 
arbitrator in substitution. 65 Tnd. Cas. 870=5 
N.L.J. 229=18 N.L.R. 140=A.I.R. 1922 Nag. 39. 


4. Authority to act. 

■” — A vakalatnama Is a power-of-attomey and a 
*powcr-of-attorney’ is an authority whereby one is 
set in the turns, stead or place of another to act 
for him. 19N.L.J.207 = A.I.R. 1937 Nag. 65=I.L.R. 
(1937) Nag. 494= 169 Ind. Cas. 117. 

——•Vakalat— Vakil’s name not entered in the body 
of — Mere clerical error. See C.p. Code, O. 9, R. 9. 
(1946) 1 M.L.J. 274=A.I.R. 1946 Mad. 482. 

-Where a pleader i$ satisfied that a gumasta is 
authorized to deliver the vakalatnama signed by 
the party and accepts it, it is a sufficient authority 
for him to act on behalf of the party. 114 Ind. 
Cas. 156=48 C.UJ. 3S7=A.I.R. 1929 Cal. 11. 

Verbal appointment. 

An_ Advocate, unlike a pleader, can be verbally 
appointed to act on behalf of hrs client, and when 
so appointed, under R. 1 of O. 3 he can appear, 
plead and act. There is nothing to prevent an 
advocate, either in the High Court or in the sub- 
ordinate Courts, to present an application on 
behalf of his client without any power of appoint- 
ment or Vakalatnama given to him in writing. 
There is nothing in the Legal Practitioners’ Act 
also against this view. 9 All. 617, Foil. 92 Tnd. 
Cas. 179=4 Pat. 766=7 P.L.T. |362=A.I.R. 1926 
Pat. 73. 


'Acceptance of Vakalatnama after filing ic 
Court. 

A Vakalatnama once filed in Court may be sub- 
sequently accepted by a vakil or pleader whose 
name appears in the Vakalatnama. The Coun 
nat only to sec whether the name of the pleadei 
proposed to be appointed, appears in the Vakalat- 
nama or not and if his name does appear, then the 
pleader is entitled to sign the Vakalatnama an< 

68 Ind. Cas. 659=: 
P.L.T. 447=A.1.R. 1922 Pat. 504. 

^—Authority to act~Defective vakalatnama- 

..V® of the pleade; 

EIllu! / an appeal was not mentioned in thi 
Jfr* • pleader was not a properl; 

appointed one, and there was no proper presentatioi 
of the appeal. 11 A.L.J, 458=19 Ind. tas. 674. 

to act— Appearance withou 

vakalatnama— Procedure. 

When an accused it represented by a pleade 
Without in nn •pptsiTp the ptppr 


course is to adjourn the hearing of the appeal 
until it is produced and thus afford the accused an 
opportunity of being represented by a pleader. 21 
Cr.L.T. 413=56 Ind. Cas. 61 (Cal.) 

- — Authority to act— Presentation without — 
Invalid. 

The presentation of a memorandum of appeal 
by a Vakil without any authority in the shape of .1 
vakalatnama is not a valid presentation. 55 Ind 
Cas. 271 (Pat.) 

—Authority to act— Pleader appearing with 
party’s knowledge and consent — Power of 
attorney not filed— Effect. 

Where a pleader appears with the party’s know- 
ledge, consent and authority the mere non-filing of 
a power-of-attorney would only he an irregularity 
and could not nullify the pleader’s action or state- 
ment in Court. 6 Bur. L.T. 62=20 Ind. Cas. 189. 

Authority to act— ‘No instructions’ — 

‘Appearance*— Meaning of. 

Instructions do not merely mean information. 
If a Barrister states in Court that he has no 
instructions he is not deemed to represent his 
client. But though a pleader cannot answer ques- 
tions Put to him by Court his authority docs not 
end, being derived from vakalatnama. A mere 
presence of pleader is equal to appearance of client. 
The formula 'I have no instruction* does not neces- 
sarily mean that the pleader is not acquainted with 
the case, but it implies that be may he treated as 
absent. 3 S.L.R. 208=6 Ind. Cas. 851. 

— Authority to act— Extent of. 

The authority of a solicitor to represent his client 
does not necessarily come to an end on the passing 
of the judgment in the suit. 14 C.L.J. 445=12 Ind. 
Cas. 780. 


Authority to act. 

A pleader cannot exceed the powers given to 
him hy the contract between him and the client. 
71 P.R. 1915=109 P.W.R. 1915= 13 P.L.R. 1916= 
30 Ind. Cas. 517. 


Implied authority to contract. 

A solicitor has no implied authority to make a 
contract on behalf of his client. A. I.R. 1946 
P.C. 97=50 C.W.N. 603=224 Tnd. Cas. 508 = 59 
M.L.W. 370=12 B.R. 506=1946 Pesh. L.T.P.C. 97 = 
48Bom.L.R. 456=1946 A.L.J. 326=1946 M.WN. 
508=73 T.A. 98= (1946) 2 M-Lj. 259=48 Pun. L.R. 
450=1946 A.W.R, (P.C.) 160=I.L.R. (i946) Kar. 
P.C. 94 (P.C.) 


Agreement to pay without authority. 

While a suit was pending the pleader for the 
defendants stated that if the plaintiff presented 
probate or Letters of Administration or succession 
certificate the defendants would have no objection 
to pay him the amount in dispute with interest 
thereon for six months. 

Held, that the pleader who made the statement 
had no general or special authority from the defen- 
dant which would entitle him to enter into a con- 
tract on their behalf to pay a time barred debt and 
therefore this statement was not a new contract 
within S. 25 (3) so as to give rise to a fresh cause 
of action, especially when there is nothing what- 
ever to show that the record of the statement made 
by the pleader was signed by the pleader or by ajiy 
other agent. Ind. Cas- 30^— zl A.L.J. 713—4 
L'R.A. CiV' 473s=AJ'P' 1924 AH. 12* 
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•Conduct of case. 

Obiter.— A Counsel must be deemed to have 
mphed authority to admit or deny a document, to 
press or withdraw an issue in the case, to examine 
a witness or call no witnesses and do such other 
acts which are required for the proper manage- 
ment and conduct of the trial : 

Held, that the vakalatnama authorised the 
r leaner to do all tliat lie considered neressary for 
the conduct of the Case. A.I.R. 1940 Oudh 3U= 

194D O W N. 662= 15 Luck. 686= 1940 A.W R. 3 6= 

187 Ind. Cas. 889. 


—Offer to be bound down by special oath of 
witness— Necessity of e^tpress authority. 

Pleaders or agents should, in their own interests, 
be careful not to make offers to be bound down by 
special oath except in the presence of the party or 

on express written authority to that effect. A.I-R. 
1038 Nag. 64 = I.L.R. (1940) Nag. 310=172 Ind. 
Cas. 42K 


Special oath. 

Appheation on behalf of defendants that if plain- 
tin takes special oath and makes statement* defen- 
dants would be bound by' it— Application signed by 
some defendants and hy Pleader appearing fora]] 
defendants with words “for defendants” — Pleader 
can be deemed to have siVned on behalf of all 
defendants. A.T.R.= 1939 pat. 222=20 P.L.T. 131 
= 5 R.R. 827 = 182 Ind. Cas. 791, 

— —Offer to be bound by oath of other party. 

A pleader acting for a party or parties to a suit 
cannot bring it to a close by offering to be bound 
by the oath of the opposite party in a particular 
form. But it is quite open to a Court to make an 
inference from the peculiar circumstances ol a case 
that there was authority on the part of the pleader. 
Thus where the defendants have put up a common 
defence and one of the adult defendants was 
present in Court at the time the pleader made the 
offer ar.d it appeared that that defendants had been 
put forward by the others to take all necessary 
steps in connection with the suit, 

Held, that the parties were bound by the plea- 
der’s offer. 34 CW.N. 310=A.I.R. 1930 Cal.463. 

—Agreement to be bound by the statement of 
certain witness. 

No special power under the vakalatnama is 
necessary for a pleader to agree to be bound by the 
statement of a particular witness. 38 All- 131, 
Foil. 102 Tnd. Cas. 38=49 All. 842=25 A.L.J. 729 
= A.I.R. 1927 AH. 584. 


—Authority — Consent ~ Decree — Binding 
nature on client. 

When the case was opened, ’^thc Counsel for 
defendant, in view of certain documents, mentioned 
to the attorney that the defendant should consent 
to a decree and he also consulted the person who 
was standing behind his back, but it appeared that 
the Counsel was under the impression that the 
person consulted was a relative of the party and 
not the party himself. The decree that was passed 
on the basis of the Counsel’s representation was 
sought to be impugned on the ground that the 
Counsel did not have the requisite authority: 

Held, that the party present having, in fact, 
been consulted, the agreement was binding on him. 

Per Rankin, C. J»~If the party present in Court 
was not properly and adequately consulted then 
bis duty was to refuse, when his Counsel was pro- 


posing to consent to a decree, to allow that to 
happen and if necessary, to give notice to the other 
Side and the Court that he was withdrawing the 
authority, which the counsel had on his behalf. 
It any right is to accrue to the client from the fact 
of his being in Court, he must at least make his 
presence known to the Counsel in order that the 
Counsel may act accordingly and it cannot be sup- 
posed that because he keeps quiet and docs not 
even instruct his Counsel as to who the client is or 
take any steps to inform the Counsel of his pre- 
sence, the Counsel has got to carry on upon the 
footing that he has no authority to deal with the 
case as rircumstanees mav r<qu-re. 59C. 31=54 

C.W.N. 674=A.I.R. 1932 Cal. 
231 = 136 Ind. Cas. 535. 


-7— Statement of pleader, value of— Contradic- 
tion by client, effect of. 

When a pleader, who is authorised by his vaklat- 
nama to appear for a party, docs appear and makes 
a statement of fart on behalf of that party, the 
mere allegation of that parly to the contrary Is not 

m^atenal sufficient to contradict his pleader. A.I.R. 
1931 All. 415=136 Ind. Cas. 622. 

Criminal P.C., S. 493. 

R ,!? ordinarily Undesirable that any counsel 
snould be brought In to assist the public prose< utor 
at a very late stage even if arts entirely under the 
control of the public prosecutor, but there might 
arise special circumstances which would justify 
Such a course, 

in S. 493 does not mean some 
thing other than examining or cro«s-examining 
witnesses or addressing the Court. The word is 
not used in a technical sense in distinction from 
appear and plead* in the opening wOrds of the 
section. 1930 M.W.N. 769. 

— Power to file appeal. 

Where in a printed form of the power-of-attoroey 
the clause authorising an advocate to file an 
appeal has been struck off by the client, it does 
not mean that the said power has been taken away 
from him, if it otherwise existed. It only means 
that the power was not expressly given. 116 Ind. 
Cas. 184=A.I.R. 1930 Lah. 68. 

—Ex parte decree— Application to set aside — 
No fresh Vakalatnama necessary. 

Where an ex parte decree is passed against the 
defendant in the absence of his pleader, the latter 
need not file a fresh Vakalatnama in order to apply 
to set aside the ex parte decree. In seems to be 
taking an extremely narrow view of the rules 
with regard to Vakalatnamas to say that the effect 
of the old Vakalatnama had expired as soon as 
the ex parte decree had been passed and that it 
would be necessary before a pleader could be 
heard that he should obtain a fresh one. 69 Ind. 
Cas. 169=47 Bom. 11=24 Bom. L.R. 744= A.I.R. 
1922 Bom. 207. 

——Authorisation to prosecute execution case 
— Mukhtear, if can bind principal by agreement 
relinquishing his rights. 

Where a mokhtarnama only authorises a per- 
son to prosecute the execution case on behalf of 
of his principal, he cannot bind the principal by 
any agreement relinquishing rights possessed by 
the principal. A.I.R. 1937 Oudh 270=19i37 O.W.N* 
127=166 Ind. Cas. 714. 
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Authority to act — Vakalat to execute 

dccrce—What it implies. 

A power given to a vakil to execute a decree 
includes a power to receive from the judgment- 
debtor, money out of Court and therefore an 
order of Court recording satisfaction of the 
decree to the extent of the amount so received by 
the vakil is legal. 15 M.L.T. 162=(1914) M.W.N. 
220=22 Ind.Cas. 277. 

Right to release debt — Implied authority. 

A solicitor has no implied authority as such to 
receive payment of a mortgage debt though he 
may be authorised to receive interest* He cannot 
enter into an agreement to release a portion of 
the mortgaged property from the lien. Nor can 
he, where he is authorised to receive payment 
receive a cheque instead of cash. 10 C. L. J. 150 
= 1 Ind. Cas. 214. 

Letter purporting to be instructed by 

client-- Presumption — Evidence Act, S. 114, 
illus. (f). 

Where, in a letter written by’ a pleader on 
behalf of his client, the exact amount due was 
not admitted but it was admitted that goods had 
been bought and not paid for in full and the 
letter ends with a definite promise to pay whatever 
may be found due before a certain date : 

Held, that the letter constituted an acknow- 
ledgment of liability and a promise to pay before 
the date specified. 

When a member of the Bar writes a letter 
purporting to be instructed by a client, it is to 
be presumed, until the contrary is proved, that 
the letter is written under instructions. A. l.R. 
1933 Rang. 147 = 144 Ind. Cas. 996. 

Presumption of authority. 

Where a consent decree is passed by a Court 
on confession of judgment by a party’s pleader 
it must be assumed that the Court must have 
satisfied itself before the passing of the consent 
decree that the pleader confessing judgment had 
authority on^ behalf of the party to act in the 
manner in which he did. The person challenging 
the authority must prove to the contrary by 
positive evidence. 121 Ind. Cas. 283=A.I.R. 1929 
Oudh2ll. 


b. Change of name. 

— — Change of name — High Court can or< 
amendment only in certificate and roll 
Mvocatca but not in Bar Council papers 
uitferent caste suggested by new name 
Amendment does not decide right to assu 
different caste. 

It it open to any person to change his name a 

'f in the Offic 
assume a new name. In accordance w 
a ci»ange, there can be no objection, in 
m advocate, to a corresponding chai 

n .appearing in the certificate and 

m)t alls! .But the High Court c: 

nox grant his prayer m so far as it relates 

*'**‘"* Conn 

iG a *«g8e8ts that he beloi 

iloJrf aI is indicated 

SantSI^V i*"® certificate, > 

J i5® should not be und 

:***** *** “ entitled to descr 
VfUSl' " belonj:iiig to any Qarticalar caste. 


6. Compromise. 

s« also: Civil P C., O. 3. R. 4 and 0.23. R. 3. 


Authority to compromise given bv vakaK, 

con's" 

When a vakalatnama authorises a pleader t., 
effect a compromise he is authorised to ?ntcr ,n , 
the compromise itself and if he enters h 4 o *i 
compromise It cannot be said that it was bad 
because he had, not obtained his client’s conse^ii 
^ the comprom.se. 1950 AX.J. 621 = A.i.r. ,95^' 

-—Authority to compromise m the absenr*. 
of express authorisation by the vakalatnama 

An express and explicit direction or power iii 
the vakalatnama given to an advocate or a 
pleader to conduct and defend a suit, which must 
mean to contest it, cannot be deemed to include 
a direction or power to compromise it. 

A ^kalatnama provided : 'T (fourth defendant) 
do hereby appoint and retain (the advocate) to 
appear for me in the above suit and to conduct 
and defend the same.’» This was followed by 
express directions for the advocate to conduct 
and defend proceedings in any application 
tor execution, appear in all miscellaneous proceed- 
ings in the suit until all decrees or orders 
are satisfied or adjusted; to obtain the return 
of all documents, draw any moneys payable to the 
client; to accept Service of notice of all appeals 
or petitions filed in any Court of Appeal, refe- 
rence or revision. There was no reference made 
to a compromise of the suit. 

Held, that in a vakalatnama conferring in 
detail, SIX separate distinct powers, the absence 
of a power or direction to compromise was not 
without significance. As the client had only 
empowered the advocate to appear for her and to 
conduct and defend the suit and she had not em- 
powered him to settle it, he had no express autho- 
rity to effect a compromise, but solely to contest 
the suit. In the circumstances no implied authority 
arose or could be deemed to have been conferred 
upon him to make a compromise binding upon his 
client. 1923 P. C. 13, foil; I.L.R. (1948) Mad. 
647=61 L.W. 61 = 1948 M.W.N 100=A.T.R. 1949 
Mad. 98 = (1947) 2 M.L.J. 580. 

— — Authority to compromise. 

An advocate has by virtue of his position as 
such ample power to settle a disputed point and 
a specific authority to compromise is not neces- 
sary for this purpose. I.L.R. (1947) All. 706= 
1947 A.L.J. 406=1947 A.W.R. (H.C.) 307=A.T.R. 
1947 A. 382, 

——Authority to compromise — C. P. Code. 
Oi 3, R. 4. 

Counsel in India, whether Barristers, Advocates 
or Pleaders, have inherent powers both to com- 
promise claims, and also to refer disputes in 
Court to arbitration without the authority or 
consent of the client, unless their powers in this 
behalf have been expressly countermanded, and 
this, whether the law requires a written authority 
to ”act*’ or “plead” or not. I.L.R. (1946) Nag. 
824=1947 N.L.J. 1 = 229 Ind. C^s. 402=A.T.R. 194? 
Nag. 17 (F.B.). * 
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—Power to comproroise. 

In India, an Advocate lias the same implied 
authority to compromise as be has in England. 
Hut where he derives his authority from an 
express written contract such as a vakalatnama 
the case is d.flcrcni- If it appears from the terms 
of the vakalatnama that the client did not intend 
to authorise his Advocate to compromise, then 
there would be no implied authority and where, 
ill the vakalatnama, there is no express authority 
to compormise. no authority could be implied. 

A vakalatnama given by a party to his Advocate 
coiiiairicd the following clause: "I execute this 
Vakalatnama with consent agreeing to accept all 
the proceedings (conducted) by you therein as if 
'^one by me personally.” 

Held, that although the clause did not un- 
equivocally authorise tlic Advocate to compromise 
yet. in construing the clause, it was not unreasona- 
ble to bear in mind that Advocate ordinarily had 
such an authority and to assume that the clause 
was intended to embody that authority, which, 
in the absence of a vakalatnama, would be implied. 
A.l.R. 1943 Mad. 672=(1943) 2 M.L.J. 168=1943 
M.W.N. 544 = 56 L.W. 582=213 Ind. Cas. 218. 

Vakalatnama— Power to compromise. 

Where a vakalatnama given to a pleader does 
not give any specific authority to negotiate with 
the defendants and settle the terms of the com- 
promise, but merely to sign the compromise 
application to be presented in Court and if the 
consent of the party to such an application being 
presented to the Court had not been obtained, 
the compromise resulting in the decree is unautho- 
rized* A.l.R. 1939 Bom. 490=41 Bom.L.R. 994 = 
185 Ind. Cas. 669. 

Power to compromise — Power-of-attorney 

nut mentioning that he had no power — Presump- 
tion — Compromise decree — Binding nature. 

Where a pleader who was authorised by a party 
to suit to appear on her behalf enters into a com- 
promise. and there is no statement on record that 
by his power-of-attorney, the pleader was not 
authorised to compromise, and a decree is passed 
on the basis of it, such decree, when not appealed 
against and in the absence of allegations of fraud, 
is final and binding on the party. The pleader 
must be assumed to have authority to compromise 
in the absence of anything to the contrary in his 
Power-o£-attorncy. A.l.R. 1937 Lalu 91=38 
P.L.R. 467=167 Ind. Cas. 264. 

The power to compromise may be validly 
exercised by an Advocate who has been authorised 
only to appear. The absence of a power-of-attorney 
in such circumstances would be no more than an 
irregularity, which would not affect the validity 
of the compromise, and the decree passed upon it. 
A.l.R. 1936 Lah. 199=17 L. 456=38 P.L.R. 961 = 
161 Ind. Cas. 764. 

'—-'■Compromise entered into by pleader on behalf 
of a party in a suit, when he has not been so 
authorised by the vakalatnama, is not binding on 
the party- A suit to set aside decree on such 
compromise is maintainable. A.l.R. 1934 Oudh 
417=11 O.W.N. 1030=150 Ind. Cas. 838. 

- — Pleader’s power to compromise — Construc- 
tion of vakalatnama — *If expedient or necessary, 
you are to compromise,* effect of. 

Where a vakalatnama executed in favour of a 
^l^adpr prgvidfid : **ava8yaiataal (if necessary pr 


expedient) you are to compromise the suit or 
raise contest therein:” 

Held, that it was within the discretion of the 
Pleader to decide whether it was necessary or 
expedient to compromise tlie suit and the pleader 
had, therefore, authority to compromise without 
further reference to the client. 38 L.W- 341 = 
A-I.R. 1933 Mad. 734= 146 Ind. Cas. 219. 

““““Compromise— Aolbority— Nature and extent 
of. 

The implied authority of counsel is not an appanage 
of office, a dignity added by the Courts to the status 
of barrister or advocate at law. It is Implied in the 
interests of the client, to give tlic fullest beneficial 
effect to his cmployTuent of the advocate. Secondly, 
liic implied authority can always be countermanded by 
the express dirifiions of Hie eljrnt. No advocate has 
actual authority to fettle a case against the express 
instructions of his client. |f he considers such express 
instructions contrary to the interests of his client, bi« 
remedy is to return his brief. 123 Jnd. Cas, 545 = 34 
C.VV.N. 453=1930 A.L.J. 41)9=32 Bom. L-R- 645=51 
C-^L.J. 3on=A.I.R. 1930 P.C. 158=58 M.L.J. 551 
( I’.C. ) 

' Implied authority. 

An Advocate of the High Court has, when briefed 
on behalf of a party in a subordinate Court the im- 
plied authority of his client to settle the suit. He 
must he treated as though briefed cn the trial of the 
suit, though he may be engaged to press an interlocu- 
tory application. The power to compromise a suit is 
irihcrnii in the position ot an advocate in India. The 
considerations which Iiavc led to this implied power 
being established in the advocate of England, Scotl^d 
and Ireland, apply in equal measure to India. 123 Ind. 
Cas. 545=34 C.W.N. 453=1930 A.L.J. 489=32 Bom. 
L.R. 645=51 C.L J. 309=A.I.R. 1930 P. C. 158=58 
M-L-J. 551 (P.C.) 

Compromiec — Cksnaent of client — Duty to 
consult. 

There is a duty upon Counsel to consult lus client 
and take bis instructions and when the performance of 
the duty is omitted for whatever reason, it would be 
contrary to principle to enforce a decree passed in such 
circumstances. 

When a client is^esent in the Court he has a right 
to be consulted before the Counsel gives bis consent to 
a decree and consent given by the Counsel without 
such consultation is without authority express or 
implied. A.l.R. 1927 Cal. 714, Foil. 34 C.W.N. 210 
=A.I.R. 1930 Cal. 477. 


—— Compromise— Barristers in Burma. 

As in Burma barristers merely appear because (bey 
are advocates, and not because they arc barristers, 
they must be judged by rules applicable to advocates. 

To enter into a compromise an Advocate must 
“ act ’’ for his client and no Advocate can act for 
his client unless he possesses a power of attorney. 

A barrister, in Burma, therefore filing only a notice 
of appearance and not a power .of-atiorney from his 
client, can^t bind the client by a compromise enter- 
ed into without his express consent unless the client 
subsequently ratifies it. 8 Rang. 290=A. I. R. 1930 
Rang. 313. 


CompromiM— Ezprena authority 

for. 


Necessity 


For effbeting a oompromise on anotlier’s behalf nei* 
Iher a general Powcr-of-attomey nor the ordinwy 
powers of a pleader are lu^eot, expreu avtboyitf 
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it absolutely neeettary. iig Ind. Cat. 430 s>a.I.R. 
ig^g Lab. 746. 

—Express authority not necessary. 

Where the applicant challenged the consent decree 
on the ground that his Counsel acted on misappre* 
hension against instructions. 

Held, on the facts proved that the agent of the 
appellant acquiesced in the settlement, though under 
protest, proposed by the Counsel, in good faith in 
the interest of his chief, that he accepted it, and 
that the decree was binding on him. Two proposi- 
tions are well settled ; first, that express authority ^ is 
not needed for a Counsel to enter into a compromise 
within the scope of the suit; and secondly, that 
where there is limitation of authority and that 
limi tation is commuoicated to the other side, consent 
by counsel outside the limits of his authority would 
be of no effect. 67 Ind. Cas. 96=3 Pat. L.T. 37 * = * 
Pat. 489— A.I.R. 1922 Pat. 232. 

Authority to compromise must be express. 

A pleader who does not hold and has not filed in 
the suit before the Court his client*! general power- 
of-attorney authorizing him generally to compromise 
suits on bciialf of his client, cannot be recognised by 
a Court as having any authority to compromise the 
suit unless he has filed in the suit his client’s vaka- 
lainama giving him authority to compromise the 
suit before the Court. 84 Ind. Cas. 721 = 33 M.L.T. 
294=1923 M.W.N. 734=4 L.R.P.C. i38=A.I.R. 1923 
P.C. 98=45 M.L.J. 453 (P.C.) 

- ■ lastructlous from mnkhtear. 

Where the vakalatnama gpven to a pleader clearlv 
authorised him to enter into a compromise on bebau 
of his client, and the pleader compromised the suit 
on the instructions not from the client himself but 
from a third person who was subsequently appointed 
as his mukhtar by the client: 

Held, that the compromise was binding on the 
party. 108 Ind. Cas. 262=A.I.R. 1928 Lah. 642. 

Dealings with clients— ‘Power to compromise 

— dient pardanaihin lady — Doty of Pl^der in 
such cases. 

It is exceedingly uncommon for Pleaders to take 
the respoiuibility of entering into a compromise on 
tlie strength of the authority conferred by the vaka- 
latnama, particularly in the case of illiterate and 
pardanashin ladies. In all such cases. Counsel should 
be asked if he had personally satisfied himself by 
reference to the lady herself that she was agreeable 
to the compromise or confession of judgment: 

Held, on facts that the Counsel was guilty of 
extreme carelessncii and actual dereliction of duty 
towar^ his client. A.I.R. 1939 Lah. 439SI.L.R. 
(>939) Lah. 433=41 P.L>R> 843=186 Ind. Cas. 77. 

""—Compromise — Pardanashin lady. 

Though a clause authorinng a pleader to compro- 
mise is to be found in vakalatnamxs that are ordi- 
narilv gled, it is exceedingly uncommon for pleaders 
to take the responsibility of entering into a compro- 
miK on the suength of the authority conferred by it, 
the more to in cates where illiterate pardanashin ladies 
are Mncerned. Those who assert that thi« was the 
osidoD^ have got to discharge an exceedingly heavy 
urden indeed and the least that could be e:q}ected 
of them is that they should exanune the pleader 
himself. 106 Ind. Oas. 44=A.I.R. iga8 Cal. 334. 

— -<lollaUtral mattan. 

The authority of Counsel to compromise a suit 
Ipmn |vdlos in court is limited to matters iavolvad 


in the kuit and it doc» noi extend to collateral 
matters. If a bargain is to be made so as to bind □ 
client upon collateral matters then Counsel should 
take care to get express authority from his client. 

In a partition suit where die only point ol 
difference between the parties was as to wlicihcr a 
certain property was joint or debuttar and C iunscl 
for the plaintiff and tlic defendant agreed to cci tain 
terms of settlement outside Court settling that Un 
attorneys of the parties were to be appointed Com- 
missioners of partition and Receivers of the joint 
estate and the debuttar property and a certaiji re- 
muneration was fixed for them, and a decree was 
passed in terms of the compromise, 

Held, that the question whether to appoint a 
Receiver of the debuttar property was a matter 
merely collateral to die suit and not within the 
scope of tlic general authority of the Counsel and 
tlicreforc that part of the terms of compromise vk-as, 
as a matter of law, outside the authority of tlie 
Counsel. The fact that it may be a severable part 
of the agreement was immaterial. 104 Ind. Cas. 387 
= 55 Cal. 113=31 C.W.N. 953=A.I.R. 1927 Cal. 714. 

— — Where a pleader derives his authority from the 
agent of a party having no authority to confess a 
judgment he cannot confess a judgment. 102 Ind. 
Cas. 470=1 L.C. I9=A.I.R. 1927 Oudh 222. 

A Counsel should not draft and sign a petitii>n 

of compromise and an affidavit in a case, in which 
he was not engaged from before and in which he 
must know that other lawyers were engaged, with- 
out a vakalatnaraa from the party concerned. 
102 Ind. Cas. 337=6 Pat. 217=8 P.L.T. 470=28 
Cr.L.J. 529=8 A.I.Cr.R. i! 7=A.I.R. 1927 Pat. tgg. 

—A vakil has no general power to compromise a 
suit on behalf of his clients. 93 Ind. Gas. 302=1 
Luck. 341=13 O.L J. 482=3 0 -W.N. 277=A.I.R. 
1926 Oudh 315. 

—A Counsel has no authority to Compromise a 
case wihtout reference to his client. 88 Ind. Cat. 
369=29 C.W.N. 597=41 C.L.J. 213 = A.I.R. 1925 
Gal. 866. 

An Advocate of the High Court in die course 

of conducting the cause is clothed with authority to 
compromise a suit in which he has been retained 
as Counsel and such a compromise would be valid 
and binding upon the parues even though it had 
been effected contrary to the express instructions of 
the client, unless the prohibition had previously 
been communicated to the other side. But the 
apparent authority of Counsel is restricted to acts 
^d^missions coram jndice or ia Court ; such acts 
and admissions out of court do not bind the client 
unless in fact they are authorised by the client, or 
by bis agent duly authorised by the client in that 
behalf. A comprotmse therefore effected by coun- 
sel out of the Court, and not assessed to by the 
client, is only binding upon the client if it is ex- 
pressly authorised, or subsequently ratified by the 
client or by bis agent authorised in that behalf. 
88Ind. Cai. 413=52 Gal. 386=29 C.W.N. 566= 
A.I.R. 1925 Cal. 696. 

— — Gos^iroiiilse^Mlsapprelsciisioii. 

The consent given by Counsel or solmitor might 
be withdrawn by the client if the Counsel or 
Alicitor gave it under a misapprehension, before 
that consent order bad been drawn up and per- 
fected. In India, no less than 10 England, the 
Courts are not deprived of thdr genera) authority 
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over justice bet\veni ihc parties by aa unauthorued 
act of the Counsel. 91 Ind. Gas. 509«=3 Rang. 261 = 
A I.R. >925 Rang. 314. 


Compromise — Without authority. 

A Consent order was allowed to stand where the 
defendant did not sufTcr any lost of right by such 
ord'T though the delcndant Contended tl.at his 
pleader who consented to the order being passed by 
the Court was not given any permission by him to 
consent to the order. 85 Ind. Cas. 408=20 M.L.W. 
900= A. I. R. >925 Mad. 278. 


’Client absent. 


The authority of Counsel at the trial of an acdon 
extends, when it is not expressly limited, to the 
action and all matters incidental to it; the consent 
of the client is not needed for a matter which is 
within the ordinary authority of Counsel, and 
therefore if a compromise is entered into by Counsel 
in the absence of the client, the client it bound. 
83 Ind. Cas. 611 = 51 Cal. 285=.\.I.R. 1924 Cal. 651. 

It is doubtful if the Counsel can enter into a 

compromise so as to make his client’s fortune 
dependant upon the determination of the pleader 
for the opposite party. 83 Ind. Cas. 380=5 L.R. 
P C. 145=26 Boro. I..R. 772=35 M.L.T. 136=1924 
M.W.N. 646=20 M L.W. 57««A.I.R. 1924 P-C- 

200=47 136 (P.C.). 

Tt h*s been well established that a Vakil apwinlcd 

under a usual power of attorney it not endowed v/Jth 
power or authority to compromise the suit, he is thus 
retained to argue. VVherc the Vakil never saw ms 
client, a paruanasbin lady, never spoke to berm 
refereoce to the compromise, nor bad any commum. 
cation with her touchiog it and yet purported to 
compromise the suit. 

Held, that the vakil failed in his duty towards his 
cUent. 71 Ind. Cas. 632 = 17 M.L.W. 4^-27 
C.W.N. 629=25 Bom. L.R. 546=37 5 ®*“ * 9*3 

M.W.N. 392=32 M.L.T. I37=A.I.R. 1923 PC- *3 

(P.C.) 

—Authority of counsel to eompromlBe. 

Where no limitation is imposed on Counsel’s 
authority, he may bind his client by agreeing to a 
compromise but, if Counsel is only empowered to 
cornSromUc on certain terms, he u thereby impliedly 
prohibited from setUing on other terms, Md if 
nolwithitanding that prohibition, he does effect a 
settlement on such oOicr lermS| then that settlement 
docs not bind bis client. 85 Ind. Cas. 504=25 Bom. 
L. R. ri37=A.I.R. 1921 Bom. 414. 


Goostmctioii of Vakalamama. 

The question whether a party is bound by a com- 
promise filed by bis pleader must depend in ea^ 
case on the terms of vakalatnama. Where by the 
vakalatnama the plaintiffs agreed that they would 
be bound by all acts of their pleader in the course 
of their suit, and they further expressly specified 
amongst the acts which the said pleader might per- 
form on their behalf the presentation to the Court 
of petitions relinquishing the claim, compromising the 
suit or withdrawing from the suit, 

Held, that the plaintiffs were bound by the 
pleader’s act in presenting a petition of compromise 
to the Court and expressing on their behalf agree- 
ment toils terms. 60 Ind. Cas. 912=19 A.L. J. 63. 


Goasproniise by—Authoritj^General vaka- 
latnama. 

A Vakalatnama in general terms is wholly insuffi- 
cient to authorise a vakil either to compromise the 


suit or to refer it to arbitration. The position of a 
pleader is that of an agent to the client and his 
power is created entirely by the vakalatnama. 45 
Ind. Cat. 321 (Pat.). 

Certifying fact of. 

Where a compromise effected by the parties is 
merely conveyed to the Court by pleaders on both 
sides, the question if the vakalatnama did or did not 
empower tne pleader to compromise does not arise. 
60 Ind. Cas. 22=12 M.L.WA 562. 

— — CompromiBC by-^Anthorlty to withdraw 
suit* 

Power to withdraw a suit must be given specifically 
and cannot be implied from general words authoris- 
ing a compromise. 38M.L. J. 322=27 M.L-T. 99= 
It L.W. 225=(i920) M.W.N. 270=55 Ind. Cas. 267. 

Compromise by— Extent of authority. 

The authority of a pleader to compromise a suit 
on behalf of his client, does not extend to bis 
effecting a compromise in respect of matters outside 
the scope of the suit. (1919) P.H.C.C. 465=53 Ind. 
Cas. 20. 

M—Compromise by^Excess of pleader’s 
authority— Binding nature of— Actlnga of par- 
ties. 

A compromise signed by a pleader on behalf of bis 
client which has been acted upon and adopted can- 
not afterwards be objected to on the grouna that the 
pleader had no instructions to enter into the compro- 
mise. 53 ind. Cas. 143 (Cat.) 

Compromise by — Consent of client. 

An authority given to a vakil to compromise a 
suit, if necessary, does not necessarily give him 
authority, to negotiate the terms of the compromise 
without reference to his client. Such authority 
must be strictly construed. 41 Mad. 233=22 M.L.T. 
149=41 Ind. Cas. 429. 

—Compromise by — Authority— Ratification 
by client — Effect of. 

Where a pleader has effected a compromise with- 
out specific authority and it has been ratified by 
the client it is binding on the latter. 9 S.L.R. 218— 
34 Ind. Cas. 928. 

Compromise by — Authority— Sind Courts 

Civil Circulars. 

A pleader has ordinarily no powers of compro- 
mise and Form 4 of the Sind Courts Civil Circu- 
lars does not permit such a power to be given in 
th€ vakdlatDdmft* 8 S*L*R* 91^25 Iod«Cds* 935. 

— —Compromise by— General vakalat — If suffi- 
cient. 

A vakil who has a general vakalat autborisinK 
him to compromise does not require a special 
power in order to effect a compromise. 12 M.L.T. 
348=23 M.L.J. 381 = 17 Ind.Cas. 391 . 

Compromise by— Extent of authority. 

Where a vakil entered into a compromise with 
the opposite party and without settling the matters 
in dispute, left the parties to fight out their J"*®" > 
in a fresh litigation and also surrendered the suit 
property to the adverse party, Held, that; tne 
vakil acted improperly and the compromiM "^8 

ioTalid. (19U) M.W.N. 158s 13 loij. Ca«- $95# 
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Compromise — Setting aside. 

Oa principle, there does not seem to be any 
reason for interfering with a compromise consen- 
ted to by a pleader duly autho'ized in this behalf, 
unless fraud or collusion is imputed to the pleader. 
92 Ind. Cas. 179=4 Pal. 766=7 P.L.T. 362= A.I.R. 
1926 Pat. 73. 

Before an order passed on the consent of the 

Pleader, though under a mistake of fact, can be 
set aside serious and substantial injustice to the 
party concerned must he established. 77 Ind. Cas. 
3SS = 18M.LW. 437=26 Bom.L.R. 189=33 M.L.T, 
376=5 L.R.P.C. 30=40 C-LJ. 272= A.I.R. 1923 P.C. 
184=46 M.L J. 160=47 M.L.J. 164 (P.C.). 

Compromise by. 

If a party complains that a compromise eflfected 
in his name by Ins pleader was unauthorised, he 
must move the Court to cancel all that has been 
done and to revive the suit. 34 Bom. 502=12 Rom. 
L.R. 378=6 Ind. Cas. 527. 

—Compromise by-rAuthority. 

A decree based on compromise entered into by 
the defendant’s pleader who has no authority to 
enter into a comprom'se, should be set aside by the 
Court on the application of the defendant. 34 
Bom. 408= 12 Bom. L-R. 223 = 5 Ind. Cas. 968. 


7. Costs. 

See also: (1) Civil P-C , S- 35. 

(2) Note 10. 


Attorney— Costs of — Proper order. 

The proper order for attorneys to be obtained 
from Court as regards their costs is not a charging 
order but an order declaring their lien. A.I.R. 1942 
Bom. 102 =44 Bom. L.R. 178=200 Ind. Cas. 85. 


Attorney — Costs — Attorney employed by 

trustees — Liability of trust estate. 

Where an attorney is employed and retained by 
the trustees, they became personally liable to pay 
to the attorney. The trust estate is not liable. The 
attorney can get at the trust estate only through 
the trustee’s right of re-imburseraent. In a suit- 
able case the attorney can be subrogated to that 
nght, but that depends on the question of account 
between the trustee and the trust estate. 54 C.W.N. 
764. 


““Attorney— Coats — Taxation — Jurisdicti 
ot Court— Costs of Attorney of trustees p; 
out of trust money— Application by benefieij 
f®5 ®®^*v«ry of bill of costs and its taxation 
inspection— Power of Court to make order. 

The plaintiff who was a sole beneficiary filed 
smt against the trustees for their removal fr 

was settled. 1 

Santi! withdrew it paying her costs, the def 

After the disposal of the si 
of cMU submitted his 1 

?hVt?il!f m the defendants out 

the plaintiff contended that 

♦hS ? *5 ‘*‘®.®ttorney had been made out 

which was herprooertv shr% 
entitled as a matter of right to the deli/ery of 

bill of costs and to have it taxed and in any ev 

errt" 

Held, that the Court had no iuriadiction 
make the order asked for. In this country tb 


is no statute as ihc bolicitors Acts in hngUimi .nul 

the Calcutta High Court providing for oulirs l.c- 
mg made as in the Solicitors .\cts. SIC.VV.N 
7o4* 

Law— Applicability in 

The law and practice in England relating to Soli- 
citors and to taxation of bills of costs applies in 
Bombay Presidency, except where that law or 
practice is inconsistent with the rules or practice 
of the High Court. 37 Bom. L.R. 39=A.1.R. 1935 
Bom. 150=59 B. 443=155 Ind. Cas. 945. 


" Solicitor and client — Attorney practising on 
Original Side of High Court can ask High 
Court to direct that personal property recover- 
ed under judgment obtained by his exertions 
stand security for costs of recovery— High 
Court’s Power to make such order is discretion, 
ary— Fund in Court— Solicitor’s lien, if absolute 
charge tliereon— Order directing payment to 
parties out of fund. 

Attorneys practising before the old Supreme 
Court and on the original side of the present High 
Court had and have subject to the rules, tlie rights 
enjoyed at common law by solicitors, attorneys, 
and proctors in England prior to the Judicature 
Act, 1873, under which the three classes of prac- 
titioners were abolished, and all became solicitors 
of the Supreme Court of Judicature. Among these 
rights IS the right of an attorney to ask the High 
Court to direct that personal property, recovered 
under a judgment obtained by his exertions, stand 
security for the costs of recovery. The power of 
the High Court to make an order enforcing the hen 
is, however, discretionary. An attorney’s position 
is even stronger with regard to a fund in Court. 
When there is a fund in Court, the solicitor’s lien, 
independently of the statute, and without any 
declaration thereunder, is an absolute charge there- 
on, and has priority over any other assignment or 
charging order obtained with or without actual 
notice. 

An order for payment to the parties out of a 
fund in Court never formally reserves the attor- 
ney’s lien, and, therefore, the order cannot be said 
to override the lien or show that attorney has 
waived it. A.I.R. 1942 Cal. 76=I.L.R. (1941) 2 
Cal. 289=199 Ind. Cas. 220. 

— The attorney need never allow his services to be 
retained without obtaining a lump sum down or 
security for his costs* But he is not entitled to 
embarrass and impede the litigants by retaining the 
papers entrusted to him when he himself has decli- 
ned to act further. (1936) 164 Ind. Cas. 138=62 
Cal. 464=39 C-W-N. 688 . 

— Attorney practising on Original Side of High 
Court can ask High Court to direct that personal 
property recovered under judgment obtained by his 
exertions stand security for costs of recovery — 
High Court’s power to make such order is discre- 
tionary. A.I.R. 1942 Cal. 76=I.L.R. (1941) 2 Cal. 
289=199 Ind. Cas. 220. 

—Party represented by firm of attorneys— 
Some partners of firm dying or retiring and 
new firm formed by remaining members with 
others — No fresh warrant filed. 

Where a party is represented by a firm of attor- 
neys and a warrant in their favour is filed and sub- 
sequently, 05 th£ tjcatbgr fstiremept gfsgwcgf 
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the partners of the hrm, the surviving partners 
form a new firm with some others, it cannot be said 
that the partners remaining on the record are dis- 
charged- I'.ven tliough no fresh warrant is filed by 
the firm, the old firm, in the person of the remain- 
ing partners, is eiiftled to allocatur. A-I-K. 1941 
Cal- 062= I.L.K. (1941) 2 Cal. 205 = 197 Ind. Cas. 
445. 

Costs—Solicitor himself a party- 

A solicitor who is himself a party in a suit is 
entitled to the same costs as if he had employed a 
solicitor except for items of personal appearance 
for which he cannot get his costs. 27 C.LJ* 78=45 
Ind- Cas- 738. 

Costs— Partnership suit — Assets in the 

hands of Receiver. 

Where there are assets of partnership in the 
hands of a receiver appointed in a partnership 
suit the solicitors engaged in that suit are entitled 
to ask for a charge on those assets in priority to 
the creditors of the partnership. 11 Bom. L- R. 
1062=4 Ind. Cas. 135 = 34 B. 484. 

Attorney change of — Attorney employed by 

testator continued by executor — Change of 
attorney by executor— Costs incurred by testa- 
tor— Liability of executor to pay. 

An executor desiring to change an attorney^ who 
had been employed by the testator and continued 
in such employment by him must pay not only the 
costs incurred since such empolyraent by him, but 
the past costs incurred in the life-time of the testa- 
tor. (1902) 6 C.W N. 306. 

——Costs — Suit on behalf of non-existing party 
—Personal liability of solicitors for costs— 
Procedure— Rights and liabilities. 

A solicitor purporting to act for a non»existent 
party is personally liable for costs* 

Per Rangnekar, J. — The proper procedure for 
recovering costs from a solicitor who purports to 
act on behalf of a non-existing plaintiff or who 
defends a suit on behalf of anon-existing defen- 
dant is by an application in the suit itself. 

Rights and liabilities of solicitors examined. 
A.I.R. 1933 Bom. 317=35 Bom. L.R. 554 = 58 B. 1 
= 145 Ind. Cas* 641* 

— Costs— Attorneys— Personal liability — Un- 
necessary printing. 

The Court ordered the cost occasioned by un- 
necessary printing of certain matter in the printed 
paper book of appeal, at the instance of the defen- 
dant’s attorneys to be paid by the defendant's 
attorneys personally and not their client's. Similarly 
with regards to the costs of a Judge’e order obtain- 
ed for the amendment of the memorandum of the 
appeal by the addition at the instance of the 
plaintifT^s attorneys, of a very unnecessary para- 
graph asking for relief in respect of a certain 
matter. 42 Bom. 327=20 Bom. L.R* 905=47 Ind* 
Cas. 762. 

—Costs— Attorney— Infant client— No per- 
sonal decree. 

Where an attorney appointed by a next friend 
of an infant, is able to show that he has no 
reasonable chance of recovering liis costs from 
the next friend he can institute a suit against the 
infant through a guardian ad litem to get a charge 
declared upon the property when it is recovered iu 
the suit for which he was engaged, when it is found 
tbf^t the suit was properly instituted and was fpr the 


benctit of the infant. 43 Cal. 676=20 C.W.N. 537 
=33 Ind. Cas. 708. 

— A Pleader may be held personally liable for costs 
of the proceedings taken by him in appropriate 
cases, wliere the costs occasioned to his client are 
the direct result of the initiation and prosecution 

of the’ proceedings by him. 14 R.O. 486=A.I.R. 
1942 Oudh 279=1942 A.W.R. 65 = 1942 O-W.N. 68 
= 199 Ind. Cas, 385. 

Liability to costs. 

Per Full Bench. — The High Court has no 
power to order a legal practitioner to pay personally 
the costs of an application or suit except in cases to 
which S. 35 can be made applicable. 1930 A.L.J. 
402= A.I.R. 1930 All. 225 (F.B.). 

Settlement of untaxed bills, when liable to 

be rc-opened. 

As between attorney and client, the exirtcnce of 
fiduciary relationship alone, or the fact that certain 
bills of costs were not taxed but were settled out of 
court by execution of a deed will not justify a 
court in re-opening accounts settled on wluch the 
bond is based, unless sutficient grounds of suspicion 
exist cr the bills are prima facie sliown to be ex- 
tortionate. 

Under the practice obtaining in the Original side 
of the High Court, taxation of bills of solicitors 
is deemed to be optional with the client and bills of 
costs are not infrequently adjusted without taxa- 
tion. The case of Monoehur Doss v. Ramanatb 
i.L.R. 3 C. 474 was decided on tlic special circum- 
stances of that case and does not lay down any 
general rule of law. 12 C.W.N. 1102 = 2 Ind. Cas. 
553 = 36 Cal. 493. 

Solicitor— Costs — Recovery. 

Solicitors can recover costs due to them by a 
client in different suits by one summons. It is not 
necessary to take separate summons for costs due 
in each suit. 32 B. 1 = 9 Bom.L.R. 508. 

Suit for recovery of fees paid or payable — 

Barrister enrolled as advocate in India. 

An English or Irish Barrister practising as an 
Advocate in this country cannot sue or be sued 
for the recovery of fees payable or paid to him in 
respect of professional services. 32 L-J.G.P. 137; 
14Cox. C.C. 460, N.W.P. H.C. 1871, p. 83;3.M. 
139, followed. 1903 A.W.N. 104=25 A. 509. 

8. Fees. 

See also (i) Bar Councils Act S. 16. 

(2) Legal Practitioners* Act> S. 27. 

U) Legal Practitioners* (Fees) Actf 
1926. 

Change of Advocate— No misconduct oh 

part of Advocate engaged— Client wishing to 
change him must pay first his full fees. 

In the absence of misconduct on the part of the 
Advocate, the client IS not entitled to the sanction 
of the Court for a change of the Advocate without 
making a satisfactory arrangement to pay the Ad- 
vocate, who has had charge of the case hitherto. 

The client proposed to abandon the Advocate en- 
gaged by him when the case was ready for hearing* 
Although he pleaded poverty as a ground* he was 
able to get gufi>cient means to instruct another 
Advocate and to purchase necessary papers : 

Held, that in the circumstances, the Advocate on 
the reeprd shpuld be paid his full ffgs befjrj hIJ 
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chaJiKe of vakalat was sanctioned. 58 L. W. 34 = 
(1945) 1 M.LJ. 56=1945 M. W. N. 155 = A.1.R. 
1945 Mad. 190. 


—Rules relating to fees of legal practitioners 
(Madras)— Rules 34) 31 — Execution in respect 
of costs — Fee allowable. 

Where a plaintiff is granted two reliefs by the 
decree, possession and costs, the Counsels fee pay- 
able on an application to execute the decree in res- 
pect of costs is one-fourth of the fee permissible on 
the amount awarded as costs. (1944) 2 M.L.J. 337 = 
57 L.W. 593=1944 M.W.N. 744=A.I.R. 1945 Mad. 
88 . 

— was no agreement between the pleader 
his client with regard to the amount of fees. 
The pleader was to submit a bill upon the conclu- 
sion of his emplo>ment in the case and was to be 
paid only Such charges as the client considered 
treasonable : 

Held, that the suit by the pleader for the reco- 
very of his fees was governed by Art. 56 and not 
Art. 120, Lim. Act. A.l.R. 1942 Cal. 444=75 C.L.J. 
7=201 Ind-Cas. 650. 

“A legal practitioner is entitled to full fees ag- 
reed upon for the full conduct of the case, even 
when the case cotnes to an end abruptly. 1942 
N.L.J.225. 

^Plaintiff’s settlement with two defendants 

wd appeal with regard to third—Fees of latter’s 
Pleader should be calculated on the whole 
subject-matter. 

Where the subject-matter of the suit is the actual 
value of the property in the hands of the defendants 
to which the plaintiff would have been entitled bad 
the suit succeeded, the fact that the plaintiff settles 
with two defendants and appeals with regard to the 
third is not material for the valuation of Pleader’s 
fees which is to be calculated on the valuation of 
the whole subject-matter. A.I,R. 1939 Bom. 299=41 
Bom.L.R. 413=183 Ind. Cas. 655. 


■ — Parties to reference agreeing to pay fees 
legal adviser of arbitrator— Legal adviser, 
can sue. 

Where an Advocate acts as a legal adviser to 
arbitrator and the parties agree in the award 
pay certain amount to him as his fees, i 
Advocate cannot sue for the amount on | 
principle of trust, agency, estoppel or privity 

S25i!«t- A.l.R. 1939 Sind 125=1.L.R. (1939) K 
422=182 Ind. Cas. 226. 

fix f^es**^* ®f~Contract of service— Right 

•uXJhV* relationship of Advocate and cli< 

** always obliged to s 
he addjt'on to hia fair and just remunerati 
tion privilege and responsible po 

purpose of putting money into 1 

iuSi^'w wl' actual proved miscondu 

of some advanta 

busiocM u- “Wble of entering ir 

** *? entirely open for 
proiessioaal man on first hearing the nature 

|W4,»C. ^ .,t.»4557 


a person who IS said b> at, indcpauhin to 

be normal, goes to an Advocate’s olV.cc and “nu rs 

for remunerate n 
order to do business, part of which is the taking 

aginst some one who had 
defamed him it is no part of the Advocate 's dutv 
o examine the defamatory matter but, assume it 

to be and use the truth of it as a ground foJ 

care not to enter into any contract 
with his prospec ive client without tak.,,^ .ndeD?n. 
dent advice. When a, contract for service^: 
been concluded, a relationship is called into bcinK 

obligations, but at tht 
outset, both client and Advocate can bargain for 
services in such methods as they may dVem 

proper. A-I.R. 1937 Rang. 299= 172 tnd. Cas^^ls?! 

—Clear written contract regarding fees, etc. 

Necessity of— Duty of Advocates to keep 
complete and accurate accounts. ^ 

When an Advocate enters into a contract with 
his client it is appropriate that in order to avoid 

any future misunderstanding as to the amount of 

the fees to be charged for various works, there 
should be a clear written contract between the 
parties and the amount charged should be clearly 
mentioned and agreed to by the client. Receiving 
a large sum pn account, without settling the exact 
tees charged for various works to be done, may 
in certain cases, be unfair to the client and may 
cause an adverse reflection on the Counsel 
concerned. Advocates keep clerks and maintain 
offices, and do the work of both Counsel and 
Solicitors. It is, therefore, their duty to keep 
complete and accurate accounts, which should be 
available to their clients who entrust them with 
money. A.l.R. 1936 All. 359= (1936) A.L.J. 300= 
1936 A.W.R. 339=162 Ind. Cas. 622 (S-B.). 


Barrister practising as Advocate in Alla- 
habad High Court— Whether can sue his client 
for fees— Letters Patent, Allahabad, cl. 7— 
Allahabad High Court Rules, Chap. XV. r. (1). 

A Barrister of England as a Barrister has no 
right to practise in the High Court or in any 
Court subordinate to the High Court. But a 
Barrister who has been enrolled as an Advocate 
of the High Court of Allahabad is under no 
disability to sue his client for professional services 
done by acting and pleading for him. 55 A. 570= 
(1933) A.L.J. 4S1=A.I.R. 1933 All. 417 = 143 Ind. 
Cas. 727 (F.B.). 


[Overruling 25 All. 509]. 

Fees— Counsel’s right to— Suit part-heard— 
Withdrawal of brief. See Calcutta High Court 
Rules and Orders (O. S.), Chap. 35, R. 34. 84 
C.L.J. 9. 


Duty of Counsel — Excessive fees. 

It is as much the duty of a counsel to protect 
his client from the liability to pay excessive fees 
as to protect him from an adverse decree. 88 
Ind. Cas. 212=46 All. 553=22 A.L.J. 446-A.l.R. 
1924 All, 652. 


Fees — Promissory note for. 

There may be cases in which the fee due to a 
Vakil may be otherwise adjusted though no actual 
money has passed. Such an adjustment, however, 
should be something more than a mere agreement 
to pay. For instance when a promissory note, 
especially a negotiable instrument is given* it 
may be equivalent to payment. In such a case a 
certificate maj' n$>t rg^fly dish^^qeft even |( q| 
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lee was received and it may be lou ilr^ng an 
expression to describe such a certificate as a false 
certiricatc. 122 Ind. Cas. 799=30 .\f.L.\V* 977 = 
A.I.k- 1930 Mad- 413=57 M.L.J. 7d0. 

—It is a well recognized rule of law that an 
attorney is not entitkd to any donation iirespcc- 
tivc of Ills just and legitimate costs, during the 
subsistence of the relationship with his clients. 

A.I-R- 1930 Hang. 243= 129 Ind- Cas. 526. 

The pleaders' fees to be allowed to a party is 
what is actually paid or what might reasonably 
have been paid, whichever is less. Ill Ind. Cas. 
148=A.I.R. 1928 Nag. 283. 

—Solicitor in Bombay— Services in mofussil. 

There is no reason why a solicitor practising in 
Bombay and performing professional services for 
a client regarding business in the moffusil should 
not be entitled to send a bill to his client for such 
professional services, and, if the client declines 
to pay, why he should not be entitled to come to 
the Court and ask for a common order to get the 
bills taxed by tbe Taxing Master. 94 Ind. Cas. 
149=28 Bom.L.R. 384 = A.I.R. 1926 Bom. 272. 

Miscellaneous proceedings. 

Where an appeal is expressly from an order 
passed in miscellaneous proceedings and it is with- 
drawn on an objection that the order was not 
hnai one and that consequently it was not appeala- 
ble, it is in the discretion of the Court to fix the 
fees of Counsel as in miscellaneous proceedings. 
94 Ind. Cas. 627=8 L.L.J. 99=27 p.L R. 238= 
A.I.R. 1926 Lah. 320. 

Quantum meruit. 

In the absence of any special agreement, a 
pleader shall be entitled to receive fees allowed on 
taxation between himself and his client for his 
services until the final decree or order in the pro- 
ceeding is passed. If a pleader dies before such 
final decree or order is passed or for any reason 
the engagement of his services by his client is 
put an end to> then the pleader will only be entitled 
to ask the Court to award him certain proportio- 
nate fees on the basis of a ^quantum meruit* 12 
Bom. 557, Ref. 

The Court in assessing the ‘quantum meruit’ 
might be guided by the percentages laid down by 
law for the regulation of costs between party and 
party, but is not bound to adopt that guide where 
circumstances of the case would render it unjust 
to do so. 90 Ind. Cas. 604=27 Bom.L.R. 1156 = 
A.I.R. 1925 Bom. 513. 

—Solicitor and client— Special fee paid but 
not allowed on taxation. 

Where special fees were paid to Counsel as 
arranged by the defendant attorney with the Coun- 
sel on the express oral instructions of the client 
who was informed by the defendant that they 
would not be allowed on taxation and in spite of 
such information the plaintiff client instructed the 
defendant to pay the fees to Counsel, 

Held, that plaintiff should not be allowed to 
recover the amount of those fees from the attor- 
ney. But the attorney should make an application 
to the Judge for an order under R. 32 of Chap. 36 
for an allowance of fees to Counsel, higher or 
other than the fees set out in the table embodied 
in that rule, 

Held further, in that view the special circum- 
stances of the case the Court should exercise the 
lUff^dictioo vested in it by Cha^. 36, R. 32. 


When ail attorney proposes or u, asked by Ins 
client to mark on the brief or to pay fees to Coun- 
sel which cannot be allowed on taxation by the 
Taxing Officer he should, in every case, before 
marking or paying such lees make it clear to his 
client tliat such fees will not be allowed on taxa- 
tion and he should obtain a letter signed by his 
client authorising or ratifying the payment of such 
fees; and if, and when such fees are disallowed on 
taxation the attorney must adopt the procedure 
laid down by the rules. 

An attorney is an Officer of Court and it is an 
improper proceeding on his part to contest in a 
Court of Law the amount of a bill of costs which 
has been taxed by the Taxing Officer. 84 Ind. Cas. 
817=51 Cal 829=28 C.W.N. 597 = A.I.R. 1924 
Cal. 753. 

Solicitor and client — Special tie paid but 

not allowed on taxation. 

The defendant was the plaintiff's solicitor. He 
claimed a right to retain out a fund in his hands 
payable to plaintiff, a certain sum of money he 
had paid as fee to certain eminent Counsel he had 
engaged for the client. The fee was a heavy one 
but the client had been told by the defendant that 
if he wished to retain those eminent Counsel, he 
would have to pay a fee winch would not be allow- 
ed on taxation. The plaintiff consented but no 
written authority was signed by him. At the time 
of taxation, the whole ot the item in question was 
disallowed; no reference or review was applied 
for from the decision of the Master. 

Held, that the order of the Master was final, that 
the defendant cannot, several years afterwards, 
apply to Court to increase the sums allotted, that 
he can retain only such monies of his clients as, 
in accordance with the rule of Court, he is entitled 
to claim against them and that therefore he cannot 
retain monies which, though he might have spent, 
was disallowed by the Taxing Officer. The posi- 
tion of a solicitor who is on Officer of Court is 
different from that of an ordinary agent. 77 Ind. 
Cas. 1022=27 C.W.N. 537=A.I.R. 1923 Cal. 603. 

Basis of calculation. 

Pleader’s fees in a suit for profits among co- 
sharers need not be restricted to the sum claimed, 
but it may be assessed on the sum actually award- 
ed. 88 Ind. Cas. 134=12 O.L.J. 272=28 O, C. 217 
= A.I.R. 1925 Oudh 432. 

Basis of calculation. 

In suits falling under Court-fees Act, S. 7 (iv)(d) 
the valuation for Court-fees and jurisdiction is 
the same, i.e., the value at which the relief is 
valued in plaint, which also is the basis for 
calculating pleader’s fees. 

69 Ind. Cas. 577 = A.l.R. 1924 Lah. 364. 

Basis of calculation— Suit in ejectment. 

In a suit to eject the defendant, plaintiff’s 
tenant, from her house the claim for purposes of 
Court-fee was valued at Ks. 1,080 (the amount of 
rent for one year) and for purposes of jurisdiction 
it was valued at Rs. 15,000, the value of the house. 
The suit being decreed in the trial Court the 
defendant appealed to the High Court, valuing 
her claim at Rs. 1,080 both for Court-fee purposes 
and for pleader’s fees but failed in appeal. A ques- 
tion having arisen how the pleader's fees shottW 
be assessed, 
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Held» tlie pleader’s fees should be arressed on 
the value of the house. 64 Ind. Cas. 1000=46 Bom. 
396= 23 Bom. L.R. 1183=A.I.R. 1922 Bom. 171. 

— — Fees, basts of — Bombay Regulation II of 
1827, S. 52 — Actual value or Court-fee value. 

On a question raised as to whether the bas*s for 
the calculation of Pleader’s fees under S. 52. 
Regulation II of 1827 should be the actual value 
of the property or the valuation of the claim 
for Court fee purposes, 

Held, that the words of the Regulation point 
to the actual value as the basis of the remune- 
ration, while the Court fee value in suits of this 
class mav bear n© relation to the actual value. 
(1904) 7 Bom. L. R. 131 = 29 Bom. 229. 


“Actual fee to be marked. 

The actual fees, which it has been arranged to 
pay to Counsel, must be marked on the Coun- 
sel’s brief, and no manipulation thereof can be 
permitted for the purpose of taxation ©r other- 
wise. 84Tnd. Cas. 817=51 Cal. 829=28 C-W.N. 
597=A.1.R. 1924 Cal. 753. 


-“—For services as Commissioner — Impro* 
priety. 

Where a pleader commissioner sued on a mort- 
gage executed in lieu of fees by defendant for 
whom he was acting as Commissioner, 

Held, it is quite incredible that the duties of a 
Commissioner should be thought consistent with 
approaching an individual party and getting him 
to pay sums of money in discharge of an untaxed 
bill of costs upon the footine that unless this is 
done the report will not be filed. No such bargain 
so procured can stand. It is an improper advantage 
obtained by an officer of Court by abuse of his 
position as such officer, Jt is not the case that the 
Commissioner is the servant ©f the party at whose 
instance the Court makes the appointment. The 
work done is not work done for that party. It is 
work done for the Court and the right to sue a 
party at whose instance the Court appoints a 
Commissioner is not the right to sue a party for 
whom the Commissioner has worked. It is necessary 
that there should be no doubt cast on the broad 
rule that a Commissioner appointed by a Court 
must keep himself clear of any ambiguous conduct 
towards any partv in the matter of his fees. 
75 Tnd. Cas. 443=27 C-W.N. 430=37 C.L.J.406= 
A.T.R. 1923 Cal. 436. 

“—Filing of vakalatnama before date of hearing 
by one pleader and the conducting of appeal by 
another does not disentitle the partv to full fees. 
75 Ind. Cas. 99=25 O.C. 279=A.I.R. 1923 Oudh 


The roofussil practice in probate cases is 

*** valorem. 69 Ind C: 

20=A.I.R. 1923 455=32 M.L. 

Pleader’s fees in appeals in probate proceedir 
gould according to a long standing practice of 1 

Sa Rs. 30. 2 Ind. C 

283=10 Bom. L.R. 1197=33 B. 256. 

rulea of practi 

♦si? an order tinder the old S 

PPn ? 44 , repdTrith thepjd Sfctiop 212 , apleadc 


fee should under R. 32 of the rules of practice, be 
alllowed only at the rate of 1^ per cent. 1 L. W 
298=24 Ind. Cas. 283. 


r CCS— Land acquisition case. 

If the claim against a Land Aquisition award is 
exhorbitant, and absurdly extravagant, the Coun- 
sel’s fees for the Secretary of State should be 
allowed ‘ad valorem’ on the amount in appeal. 
107 P.R. 1912=34 P.L.R. 1913=17 Ind. Cas 901. 


— —Return of brief— Return of fees. 

Where an advocate accepted a brief containing 
instruections to appear for a client but in conse- 
quence of other work returned the brief to his 
attorney and claimed to have earned the consulta- 
tion fee marked on the brief. Held, he should have 
returned the whole fee as the consultation was only 
with a view to attending at the trial. 44 Cal. 741 = 
26 C.L.J. 605 = 42 Ind. Cas. 63. 


Transfer of brief — Failure of pleader to 

appear on account of illness— Pleader engag- 
ing another to conduct the case— Refund of 
fees. 

It is doubtful whether a client is entitled legally 
to claim refund of fees, because his pleader being 
absent on account of illness, sent a substitute in 
accordance with the power of attorney and the 
client refused to engage him. Tn case of neglect 
client is entitled to refund. 20 P.W.R. 1916=33 Ind. 
Cas. 993. 


——Transfer of brief — Client’s consent and 
will— Return of fees. 

A Barrister though physically unable to attend 
court cannot transfer his client’s case to another 
practitioner without his client’s consent or against 
his will. The Barrister should he ordered to return 
apart of the fees. 3 Bur. L.T. 131 = 8 Ind. Cas. 
958. 


Purchase of subject-matter of suit — Pre- 
emption — Payment of money — Right to embur- 
sement. 

Where a pleader paid the pre-emption money 
out of his own pocket for his minor client and 
claimed the pre-empted property on the ground of 
its sale to him by the minor’s next friend, he is 
entitled only to a decree for money against the 
client under S. 65 of the Contract Act. A pleader 
who agrees to conduct a case for his client without 
remuneration is not afterwards entiiled to claim it 
from the clients representatives. 12 P.L.R. 1916= 
I08=P.W.R.. 1915=30 Ind. Cas. 513. 


Fees— Certificate of fees — When should be 

filed. 

A fee certificate is filed within time, if it is put 
in, before the date on which the appeal was actu- 
ally heard thotigh it is after the date fixed for 
first hearing. 11 Ind. Cas. 3 (All.) 

— -Fees — Calculation of— Act XII of 1866, 
S. I 7 — Regulation II of 1827. S. 56. 

In Sind, the calculation of the Pleader’s fees is 
to be made in accordance with the rules issued 
under S. 17 of Act Xir of 1866 and not according 
to S. 56 of Regulation Hof 1827. In suits where 
injunction is claimed for reparation or prevention 
of wrong, the pleader’s fees are to depend on the 
amount decreed where damages are claimed and 
decreed, and on the amount of the valuation in the 
plaint -when damages are not so claimed and when 
epurt has accepted the pjainf without rompel]- 
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ing the plaintiff to put a value on the damages as 
it ought to the Court has no right to assess dama- 
ges when not claimed for purpose of calculation of 
pleader's fees. 29 Bom. 229 not applied. 3 S.L.R. 
97 = 3 Ind. Cas. 901. 

Fees. 

See (1902) 7 C.W.N. 300. 

Fees not paid — Duty of vakils. 

In the Madras High Court Vakils being allowed 
to act as well as plead on the Original Side, they 
are very much in the same position as solicitors in 
England. It is well settled in England that attorneys 
or solicitors are not entitled to refuse to go on with 
an action for want of funds unless they have giveu 
their clients sufficient notice of their intention to 
enable him to make other arrangements. 

A Vakil is not entitled to refuse to take a neces- 
sary step in the case, because his own fees have not 
been paid, and at the same time refuse his consent 
to the transfer of the case to another Vakil. 69 
Ind. Cas. 695=44 Mad. 978=14 M.L.W. 154 = 1921 
M.W.N. 562 = A.I.R. 1921 Mad- 320=41 M.L.J. 213. 

Fees— Advocate instructed by vakil on 

original side of the High Court— Fees whether 
recoverable as part of costs. 

On the original side of the High Court a party 
cannot recover from his adversary as part of the 
costs of the suit the fee paid to the advocate who 
appeared on the instructions of a vakil. 30 M.L.J. 
120=33 Ind. Cas. 906. 

—Solicitor— Retainer disputed by client — 
Suit— Solicitor's Act (1843) 6 and 7, Viet. C. 
731, S. 43. 

Where an attorney’s retainer is disputed, the 
payment due to him may be enforced by an action 
only and amount must be ascertained by the Taxing 
master before a suit is filed. 33 Bom. 667=11 Bom. 
L.R. 83=1 Ind. Cas. 201. 

Taxation — Attorney and client — Petition for 

removal of guardian — Practice — Counsel’s fees 
— Duty of Taxing officer. 

It is the duty of the Taxing Officers as represent- 
ing the court to intervene on taxation for the 
protection of clients in the matter of excessive or 
unusual charges, whether the client appears or does 
not appear on the notice given to him to attend the 
taxation and whether he takes express objection or 
does not to such payment. As a general rule 
clients should not be chargeable for excessive and 
extravagant fees paid by attorney to Counsel, unless 
upon their written authority given expressly for 
the payment of such fees; the usual warrant of 
attorney signed by a client does not authorise the 
attorney to pay excessive or unusual fees to 
counsel, and attorneys paying such fees except up- 
on the written authority or consent of their clients 
run the gravest risk of having those pajments dis- 
allowed as against their clients on taxation. Under 
no circumstances, will excessive or extravagent 
fees be allowed as against estates in the hands of 
the court or which are representated by guardians, 
trustees or executors and managed by them for 
the benefit of infants or other beneficiaries. (1906) 
33 C. 827. 

Principles of taxation — Practice— Vakil’s 

fee. 

The principle and rule of taxation ought, as far 
as possible, to be such as to secure that the success- 
ful party should recover frpui his opponent such 


costs as are necessary to enable him to place his 
case properly before the court, and this end can 
best be secured by adopting the actual value as the 
basis of the taxation. In view of this conclusion, 
it will in future be right for the real as well as the 
court fee value to be stated on every plaint and 
memorandum of appeal, and in case of dispute, for 
an issue to] be raised as to the real value. The 
vakil*s fee should be taxed upon the real value of 
the subject matter and not on the court fee value. 
7 Bom. L.R. 131=29 B. 229. 

Fee proportioned to result — Unprofessional 

conduct— Disciplinary jurisdiction. 

It is highly reprehensible for an advocate to 
stipulate for or receive remuneration proportioned 
to the result of the suit by away of share or per- 
centage or otherwise. An advocate in or out of 
the Presidency Town so doing will render himself 
liable to the disciplinary jurisdiction of the High 
Court. (1901) 3 Bom. L.R. 102. (F.B.) 

— Application for leave to appeal to Privy Council 
— Whether Counsel can claim Lien. 

A Counsel who files an application for leave to 
appeal to the Privy Council in a certain case, is not 
entitled to claim a lien for the outstanding fees on 
the amount which the appellant had deposited as 
security, this amount not having been the subject 
matter of the appeal, nor the fruit of the action. 
(1932) A.LJ. 764= A.I.R. 1933 All. 3=142 Ind. Cas. 
241. 

9. [nterventlon of Solicitor. 

Intervention of solicitor — Coancil — Profeo. 

eional etiquette. 

Looking to usage and etiquette of the profcMion, 
counsel should not undertake any professional work as 
regards whi^ the relation of counsel and client can 
arise except on the instructions of a solicitor. No 
statutory rule of law prevents a litigant from instructing 
counsel directly or to prevent counsel so instructed 
from appearing on behalf of a litigant, but eminent 
Judges emphasized the importance of strict adherence 
tQ the tong established professional usage in this 
respect. In the Calcutta High Court departure from 
this practice is allowed only m the case of appeals from 
the mofussil. Areal and not merely a formal compli- 
ance with requirements of profeisional usage is necessary 
in this respect, which is expedient in the interest of 
suitors and for the satisfactory administration of justice. 
Consequently communications should pass between 
counsel attorney and not between counsel and the 
lay client without the intervention of the attorney. 
3t C.L. J. 3«3=57 Ind. Cas. aa. 

Intervention of aolicltof— CouB*eI— Profeg- 

gionaJ etiquette. 

The usuage obtaining on the Original Side, of 
the Calcutta High Court that counsel should take their 
instructions only from attorneys though founded upon 
no rule of law, is a most beneficial one and must be 
maintained. 44 Cal. 741=26 C. L. J. 605=43 Ind. 
Cas. 63. 

10. Lien. 

See aleo 1. Contract Ac^ S. 171 
a. Note 7 

3. A. I. R. 1933 All. 3 under Note 8. 
SolidCor and client— SollcItor*g Uea. 

Collusive compromise before judgment entered into 
by client to deprive the aolicitor of hit oosli— Cow t 
will |eqd Its qsifs^nce to protect ■oUcitor*! lien for hit 
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unpaid coits— 'Court however, would not interfere with 
bona fide compromise lo preserve the solicitor’s lien — 
Circumstances imdcr which Court will infer collusion 

indicated. I.L.R. (J943) a Cal. 172=4? C.W.N. 394 
=A.I.R. 1945 Cal. 57=a>8 Ind. Cal. «73* 

Solicitor*8 Hen for costs— Rule of Comm^ 

Law“Moneys In hands of solicitor earmarked 
for specific purpose — Solicitor’s Uen cannot 
prevail. 

The Common La^v rule which governs what is known 
as the Solicitor’s particular lien is founded on the 
principle that the Solicitor is entitled to have hii costs 
out of the property obtained for his client by the 
solicitor’s exertions. Tliat rule, when the properly is 
part of a fund which has come into the Solicitor’s hands 
for a particular purpose, does not apply. lar cases 
where the moneys in a Solicitor’s hands have been 
earmarked for a speciRc purpose, the Solicitor’s lien for 
costs cannot intervene to defeat it. 

The plaintiff instituted a suit on August 17, 1939. 
for recovery of a sum of Rs. 3 694—11 — o on a signed 
adjustment of account and on August 18, 1939, applied 
for attachment before judgment of a decree which the 
defendant had obtained against one X. On that date, 
the Court made an interim order on the application 
restraining the defendant from withdrawing the sum of 
Rs. 3,694— It— 0 out of the amount that may be 
realised in execution of the defendant’s decree against X. 
Then, on August 31, 1939, the Court made an order by 
which the plaintiff’s application for attachment before 
judgment was adjourned and the interim injunction 
against the defenclant was discharged on the defendant’s 
undertaking to deposit with his Attorney Rs. 3,700 if 
money was realised by execution of or otherwise on 
account of the decree obtained by the defendant 
against X. The money was to be held by the Attor- 
ney until further orders on the plaintiff’s application 
for attachment bef^ore judgment. Subsequently, the 
defendant realised a sum of Ps. 1,500 from 3c in respect 
of the decree against X. This amount came into the 
hands of the defendant’s Attorney. The plaintiff, 
having obtained deerre in the suit against the defen- 
dant, applied in execution to recover the amount in 
the hands of the defendant’s Attorney. The Attorney 
claimed a Hen over that amount for bis costs of the 
suit in which the decree against X was obtained by 
the defendants. 

Held, that the purpose for depositing the money 
with the Attorney was that he should hold it as 
security for the plaintiff’s claim, should the latter be 
successful in his suit against the defendant. The At- 
torney therefore, assumed the character of a stake* 
holder and his possession was impresfcd with a trust. 
His lien for costs, therefore, could not prevail. A.I.R. 
1944 Gal. i8g=I. L. R. (1944) i Cal. 445=214 Ind. 
Gas. 154. 

—Costs — Attorney asserting his lien against 
client on whose benaU be is applying (or pay- 
ment o( (nnd in Court, propriety. 

It is improper for an Attorney to assert his lien 
agaimt the client on whose behalf be is making an 
application for order for payment of fund in Ck)urt. 
A. I.]^ 1942 Cal. 76=1. L. R. (1941) 2 Cal. 289=199 
Ind. Cas. 220. 

Attorney— Set off. 

In the matter of allowing set off with costs, the 
Court has power to exercise its discretion in favour 
of the party claiming it, notwithstanding the Attorney’s 
lien and is not fettered where the Attorney claims lien 
for his costs on the amount awarded to his client 
mder a decree in independent and separate proceedings. 


The Attorney’s Uen should only be allowed to prevail 
and intercept the set-off provided he riinblisjied tlmt 
tlie set-off would not be fair and Jmt as beiwern the 
parties or if some fraud or Imposition had been 
practised upon the Solicitor by collusion. Primarily, 
the Solicitor must look to his client for his costs. There 
is no rc.ason why because he has not taken the precau- 
tion to take proper advances from his client, he should 
compel a party to pay his costs who has to recover 
from the other party more than he hat to pay him. 
A.I.R. 1942 Bom. 102=44 Bom. L. R. i7i'% = 20o Ind. 
Cas. 85. 

--' — Attorney — Discretion of Court lo allow to 
set-off costs due by parties to one another with 
or without prejudice to Attorney’s lien— Lien, if 
protected after set.off is allowed. 

The right of an Attorney in respect of his lien ii 
really in essence a claim to the equitable interference 
of the Court for his protection. The Attorney’s Uen 
b really an equity claimed on his behalf Such a 
lien is subject to all the equities between the Attor- 
ney’s client and any other party or parties interested 
in the property over which the lien is claimed. A 
parly’s right to »ei-off costs payable to him by the 
other party against the sum found due from him to 
the other party on the taking of accounts in the same 
suit, is not affected by the Solicitor’s lien. The 
Court has a discretion to allow a set-off of judgments 
for damages, that is, debt, or costs against each other 
cither with or without prejudice to a Solicitor’s lien 
on either of those judgments. The Courts have com- 
plete discretion to allow a set eff, whether in the 
same action or in different actions, and it extends to 
the setting off of costs again>t costs and aUo in pro- 
per case lo the setting off of debt or damages against 
costs and vice versa. The discretion has to be exercised 
judicially, having regard to the facts and circumstances 
of each case, and not upon any pre-conceived view 
that to allow, Ore Attorney’s lien to prevail must in 
every case, the contrary to natural justice. The cir- 
cumstances considered by the Court are matters rela- 
ting to the Atrorney wliose lien is sought to be affected 
irrespective of his client, because ai between the parties 
themselves, there can hardly be a ground for resisting 
a set-off The Attorney’s lien is, however, not pro- 
tected after the set-off has already been allowed. 41 
Bom. L.R. io 9I = A.I R. 1939 Bom. 518= I.L.R. (1939) 
Bom. 692=166 Ind. Cas. 351. 

Where an order has been passed agabst the defen- 
dant for costs, and the costs have baen taxed and a 
particular amount of costs has beon paid into Court, 
the defendant is not entitled to claim set off against 
the plaintiff in answer to the plaintiff’s attorney’s 
claim to exercise his right of lien. (1936) 63 C. 746= 
40 C.W.N- 458* 

Costs — Set-off— Cross-claims between parties 

to tbe same suit— Whether set-off can be allowed 
irrespective of Solicitor’s lien — Attorney's Hen- 
Discretion. 

In the case of cross claims between parties to the fame 
suit, they can be allowed to be fet-off one against the 
other, without regard to the Solicitor’s lien for costs. 
In India the question whether an Attorney’s Hen 
should or should not be allowed to intercept a set-off 
between t* e parties to a suit, is a matter of discretion. 
34Bom. LR. I429=A.I.R. 1932 Bom. 619=141 Ind. 
Cas. 406- 

—Solicitor’s lie*— Direction for costs on setting 
aside of adjodication— Set off against debt dne to 
petitioning creditor— If permitted. 

Costs ordered to be paid by a petitioning creditor to 
^ debtor when fin adjudication in bankruptcy 
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^idc cannol be set off lo Ihc preiudice of the folicUor*s 
lien against die debts due to the pctitioninc creditor. 
32 Hona. L.R, 1076— A. I. R. 1930 Bocn. 516. 

—-Firm of Solicitors dissolved— If amooots to 
discharge of SoUcitors by themselves— Lien over 
tand in Coart. 

The dissolution of a firm of Solicitors amounts to a 
discharge of the Solicitors by themselves but it does 
not rnuil loss of their lien over a fund in Court re- 
covered by their exertions before dissolution. A.I R. 

2^0 ’ (* 94 «) 2 Cal. 289 = 199 Ind. 

Solicitor *0 lien over property obtained by his 
exertioDS— Insolvency of client— Effect. 

/\ Solicitor has, at Common Law and apart from 
any order of the Court or statute, a lien over property 

or the proceeds of any judgment 
obtained for the client by his exertions, sibject to 
any statute to die contrary, the Courts in India wil! 
tollow the Common Law of England in this respect, 
so lar as this type of lien is concerned, it docs not 
nwtter whctlier the Solicitor has got actual possession 
01 tiic property over which he proposes to exercise his 
lien or not. 

The insolvency of the client makes no difference to 
the Common Law right of the Solicitors to be reim. 
Dursed lor their costs out of the properly obtained 
by their exertions. The right is based on the principle 
that It IS not just that the client should get the benefit 
ot the Solic«or»s labour without paying for it. The 
lien therefore prevails notwithstanding the bankruptcy 
of the client. A.LR, 1940 Cal. 179=1. L R. (1935) 

I Cal. 212=43 G.W.N. 290=188 Ind; Gas. 66. 

— —Solicitor’s lien — Solicitor appoiament by next 
f»end of minor — Solicitor’s client, who is— Next 
friend superseded by new one— Solicitor appointed 
by former* if bound to band over docoments to 
next friend. 

A client of a Solicitor appointed by a next friend 
of a minor is the next friend and not the minor- it is 
to the next frieod, and not to the minor, ihat a 
Solicitor looks for his costs, and the next friend is 
liable to pay ^ose rosU. It may be that in a proper 
case the Solicitor ultimately can get the costs out of 
the mmorjs estate, but the next friend is the person 
directly liable to the Solicitor. But a Solicitor’s lien 

II a lini against hts client, and as against third parties 
he has no higher right than the client possesses. 
Where a next friend who has appointed a Solicitor is 
superseded by a new next friend, the old next friend 
IS bound to hand over the documents relating to the 
suit to the new next friend and as the solicitor appoin- 
ted by the oM next friend is not in a betidr position 
than that of bis client, the Solicitor is bound to hand 
over the dicumenu to the new next friend. A.I.R. 
19388001. 4 i 8 = I.L.R. (1938) Bom. 749=40 Bom. L. 
R. 694= 177 Ind. Cas. 727. 

— Solicitor’s costs— Solicitor’s lien over property 
recovered — Compromise between parties to 
deprive Solicitor of his cost*— Court’s power of 
interference— <*Collusive”* meaning of. 

A Solicitor has, apart from any order of the Court 
or any statute, a lien over any property recovered or 
preserved and over ihc proceeds of any Judgment, that 
IS to say, of any decree which is obuined for his client 
by the Solicitor’s exertions. That lien is known as a 
particular lien. It relates only to the costs incurred in 
recovering the property or obtaining a judgment for 
payment of money. The right of the Solicitor is 
^liy, in efface* « claim to the equiuble interferace 
of the Coitrt for ^e Solicitor’s protecdoit. A* •spi* 


time, however, the Solicitor’s lien may, in some circum- 
stances, be affected by a compromise between the 
and as a general rule, Uie Court will not, for 
me purpose of maintaining the Solicitor’s lien* interfere 
in a compromise which is a bona fide Compremise. 
But if the motive or the object or the intention of the 
parties to the compromise is that the Solicitor .chall be 
of his Ijen, then the Court will interfere for 
the protection of the Solicitor, and in such an event, 
the Solicitor may apply for payment of the costs by 
cither of ^e parties lo the scheme. “Collusion” will 
be there if the agreement between the parties is made 
with the knowledge that the result will inevitably be to 
deprive the Solicitor of his costs which he has earned. 
There is certainly “collusion” if the parties enter into 
an agreement knowing and intending that the outcome 
will Ik that the Solicitor is deprived of his lien. 
61 C. 1005=38 C.W.N. io 31=A.I.R. 1935 Cal. 168= 
>54 Ind. Cas. 781. 


Solicitor’s costs — Solicitor’s lien, law applica- 

cable — If altered by O. ax, Civil P. C, 

It is incorrect to say that O. 21, Civil p. C., has 
altered the law regarding Solicitor’s lien. The Civil 
P. C. does not contain exhaustive general principles 
of law applicable to (he question of Attorncy*.s lien; 
the question of the Solicitor’s lien in India is still 
governed by the relevant principles of English Law. 
6t C. 1005 = 38 C.W.N. 1031 =A. I. R. 1935 Cal. 168= 
154 Ind. Cas. 781. 

— A Solicitor’s lien is a right exercisable against the 
client and gives the Solicitor no higher rights, against 
third person-; than the client himself possesses. Thus, 
notwithstanding the lien, ihc Solicitor can be compelled 
to produce the papers in his possession if his client 
would have been bound to produce them. (1935) 
62 C. 1037=39 C.W.N. 917=37 Cr.L.J. 825 = 163 Ind. 
Cas 224. 

—Attorney- Lien on documents for costs— 
Position in India — Attorney repudiating contract 
— Calcutta High Court Rules (Origixud Side), 
Chap. II, R. 66. 

In the matter of protection of Attorneys as regards 
their lien over documents in India, it is the same as 
those of Solicitors in England. The position is as 
follow** that when an Attorney or Solicitor is on con- 
tract for service to a litigant, the status of the Attorney 
or Solicitor with regard to his lien on documents, 
depends upon how the contract between him 
and his client is terminated. If it is terminated 
unjustifiably by the client* then the Attorney hat the 
absolute right to maintain his lien and say “I stand 
by my rights in law; I will not give up your papers 
until my legitimate costs already incurred are paid.” 
If* on the other band, the Attorney or Solicitor puts 
an end to the contract himself, he is not so entitled. 
He retains his lien, but the Hen is postponed. It 
comes into effective operation only after the case is 
ended and after the other Attorney has completed his 
work. There is no lien in favour of an Attorney who 
is discharged by the client for misconduct. 

Nq order for change of Attorney is made unless 
provision is made for the payment of the costs of the 
Attorney* subject of course, to this, (hat no such 
provision will be made* where the Attorney has, by 
his own conduct or misconduct discharged himself. 
But where there is no question of misconduct on the 
part of the Attorney: but by his conduct he puts an 
ad to the contract between himself and his clicots* 
though for good reasons* but the repudiation comes 
from him, he only retains the modified lia* the 
position b^g that his priority of lien is sacrificed 
to ^ fecond attorney* and to that extat, impidredT 
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The Attorney need never allow hU Rer\'ices to be 
retained without obtaining a lump sum down nr 
st'curiiy for his costs. Hut he is not oiuiiU'd to embarrass 
and impede the litigants by retaining the papers 
entrusted to him when he himself has declined to 
act further. (1935) 62 C. 464=39 C. W. N. 668= 164 
Ind. Cas. 138. 


~ — Attorney in ladia-^Retainiog lien and common 
law Uea — Balance of account between Attorney 
and client — Whether Attorney has a general lien 
over client’s deeds and papers— Contract Act, 
S. 171 — Whether takes away retaining lien. 

The rights of an Attorney in India are tlie same 
as the rights of a Solicitor in England, except in so 
far as the latter have been diminished or increased by 
statute. A Solicitor is entitled to three kinds of Hen 
to protect his right to recover his costs from his client 
namely (t) a passive or retaining lien; (2) a common 
law lien on property recovered or preserved by his 
efforts; (3) a statutory lien enforceable by a charging 
order. With regard to sJaiutory Hen, it is a cre.ition 
of the Solicitor’s Act, i860, (23 and 24 Vic. C. 127), 
Indian statute law contains no similar provision. 
Common law Hen is admiitedly a particular lien and 
not a general lien and it is, therefore, not available for 
the general balance of account between the Attorney 
and his client, but extends only to the costs of recover- 
ing or preserving the property in suit. 

Section 171, Contract Act, has not the effect of 
depriving Attorneys of the passive or retaining Hen 
which they possessed prior to the passing of the 
Contract Act. Attorneys are entitled to a passive Or 
retaining lien. 

A Solicitor has no greater rights over money which 
is the fruit of his exertions when he obtains possession 
of it, than be has when it is still in the stage of being 
in deposit in Couit. 60 C. I442=A.I.R. 1934 Cal. 341 
= 149 Ind. Gas. 331. 


—— Costa— Attorney’* lien — Non-payment of costs 
— Documents and papers — Whether can he 
retsdned. 



It is the primary right of every litigant to employ 
any Attorney he likes and to change him for another 
Attorney in the course of the same proceeding if he 
so wishes, provided that be does not thereby cause 
delay or injustice to any other party or inconvenience 
to the Court. If he has not paid costs to the Attorney 
whom he wishes to discharge, that would affect his 
right to obtain papers and documents on which the 
Attorney might claim a lien for his unpaid costs and 
It I* not open to an Attorney to say that his clicnl 
shall continue to employ him in the suit or proceedine 
until all the costs due to him are paid. The Attorney, 
Imwever, has a lien on the papers and documents ol 
the client in the case and non-payment of Attorney’: 
costs only affects the right of the litigant to obtain 
such papers and documenu. 35 Bom. L.B. agS^A.I R 
1933 Bom. 182= 144 Ind. Gas. 628. 


— — Geuesal lien, nature of. 

Solicitor has a general lien upon deeds and papers 
in his bands for all costs however arisbg. But he has 
no such general right of lien against money which he 
recovers for bis clienU Whether he geu th^ or does 
not hu hen or right to be paid out of those funds is 
to confined to the cosU incurred in respect of those 
fimds, subject, of coi^se, only to this; that he ha* 
the ordinary righto of set-off which one creditor has 
^aiwt another. 60 C. i442=A.T.R. 1934 Cal. 341- 
149 Ind, Qai, 331. 


CostB—Llen of SoHcitor—Sollcltor dlschurg. 
ing himself and client discharging SoUclior— 
Difference-Duties of Solicitor. Change of SuH- 
citor, when nancliooed. 

A Solicitor has a lien upon the funih. money ..r 
property recovered fur his client, but ihis lien is 
unhko a hen on documents and papers, not a genera 
hen, but resiricted lo costs incurred i,, the recovery 
ol ihc funds, money or property. He has. however 
a general lien upon all liis clieni’s pu|>ers and de-cu' 
ments for payment of all taxable costs, charccs aiul 
expenses incurred by him on behalf of his client and 
the hen entitles him lo refuse production of the papers 
and documcm^s to hii client except on ceit.iin 
conduions. 

If a Solicitor discharges himself, ihe client or his 
new Solicitor is entithd to an order; not merely for 
mspcction or production of the papers and documents 
m the former Solicitor’s possession, hut also for 
delivery thereof on an undertaking to hold them 
on the other hand, the client discharges the Solicitor 
without prejudice to the forme.- Solicitor’s lien and 
subject to the re-ddivery tlicrcof after the hearing of 
the sun, and if necessary, subject also to an under- 
taking to prosecute the suit in an active manner. If 
the Solicitor, is under no obligation to deliver, nor 
even to produce or allow inspection of the documenu 
and papers in his possession for the client’s benefit 
until all his (axed costs arc paid. 

When a Solicitor takes up a case and undertakoi to 
conduct it, he is bound, whether his client is rich or 
poor, to pioceed with due diligence and honesty to 
prosecute or to defend the claim, even if he ig not 
put in funds, for it is open to him when he takes up 
the case to assure himself whether his client is a person 
of Substance. 

The Solicitor can however, protect himself if he 
doubts the credit and honesty of his client by insisting 
on a sufficient advance at the outset to cover all 
probable cost. 

It is rule of the Court not to sanction a change of 
Solicitors when the former So licitor has not discharged 
himself, so long as his costs remain unpaid. A.I.R. 
1932 Bom 363=34 Bom. L R. 703=138 Ind. Cas. 257. 

■ Lien for costs— Compromise— Lien, whether 
subsists— Fraud and* collusion— Notice. 

Ordinarily the Court will not interfere for the purpose 
of preserving the Solicitor’s lien after a bona fide 
compromise between the parties has been arrived at 
though the result of such compromise may be to deprive 
the Solicitor of his costs. The Solicitor’s lien never 
precludes a fair and honest arrangement between the 
parties. 

But if the compromise has been arrived at with the 
intention of depriving a Solicitor of hi* lien, costs 
may be ordered to be paid by the opposite party. 
In such cases, the existence of fraud and, collusion 
between the parties should be manifest and must be 
clearly established; and it may even be inferred from 
the factg. 

If a valid compromise ii made, and after the com- 
promise, the Solicitor gives notice that he has a lien 
for costs, it if at the defendant’s peril if in face of 
that notice be pay* over the money which ha* been 
agreed to be paid to the plaintiff by way of com- 
promise. 

A bona fide compromise entered into before verdict 
or judgment, and even after notice of the Solicitor’s 
claim for costs is good, and will not be set aside or 
affected at the ’instance of the Solicitor unless ooltp- 
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lion or fraudulent conspiracy exists beivs-een the parties. 
34 Bom. L- R. 73t=A.I.R. 1033 Bom. 3«)2a=ijo Ind. 
Cas. 809. 

^—English Solicitors’ Act, i860. 

\yhere an .Advocate put in a claim to the Official 
Assignee for c<Tiain mrine^s due to him by an inrols'cnt 
for work don<- for the insolvent in a probate litiga* 
tion in respect of a will of which the insolvent was 
the executor and the legatee, and he claimed it from 
the estate of the testator: 

Held, (i) that the insolvency Court was not compe- 
tent to make an order against the estate of the testator 
inasmuch as the only estate which wai vested in the 
Official Assignee was the estate of the insolvent; 

^ii) that the Advocate was not entitled to a lien 
fpr costs like th.at which is sanctioned by the Englbh 
Solicitors’ Act, t86o in favour of a Solicitor upon 
property recovered by his exertions for a client. 

The only possible ground for supporting a claim to 
such a lien in favour of an Advocate, is the express 
agreement to that effect. A.I.R. 1932 Mad. 256 = 

(1932) M.W N. 8 = 62 M.L.J. 185*^5 M.L W. i66= 

5!> M- 455“ 137 Ind. Cas. 571. 

— — Common law lien over frnits of litigation. 

A Solicitor has under the common law, what ii 
known as particular lien which does not depend on 
actual possession of the property as distinguished 
from possessory lien by reason of certain property like 
titlc.dccds being in his hands. 

This lien is not liable to be defeated on the ground 
that the assignee of the decree or the attaching creditor 
of the Solicitor's client had co express notice of the 
lien. The fact of there being a fund in Ck)urt amounts 
to notice of the existence of the Solicitor ’• lien. 

When the client treats the engagement as subsisting 
and instructs the Attorney to tax his bill of costs, the 
business cannot be said to be terminated. 60 M.L.J. 
‘33“A.I.R. I93t Mad. 183 = 33 M.L.VV. 430=131 
Ind. Cas. 158. 

Lien — Priority over costs to be paid. 

Where the petitioning creditor’s petition is dismUicd 
with costs to be paid to Uie debtor, no set-ofT it per- 
missible tt) the petitioning creditor against the money 
ordered to be paid at least to the extent of the lien for 
costs of the attorneys of the debtor. 32 Bom. L.R. 
io 76=A.I.R. 1930 Bom. 516. • 

Priority over mortgagee’s lien. 

A solicitor’s lien on the property of his client cannot 
have priority over the lien of a mortgagee who has 
advanced money to pay off prior incumbrances on the 
properly. 108 Ind. Cas. 705 = 52 Bom. 336*=30 Bom. 
L.R. I53=A.1.R. 1928 Bom. 108. 

-- Priority over attachment. 

The solicitot’s Hen independently of the charging 
order has priority over any attachment by a judgment 
creditor so long as the moneys attached remain within 
the jurisdiction of the Court, that ii to say, they are 
not realised and paid off to the judgment-creditor. 
49 L.J.C.P. 524, Foil. 88 Ind. Cas. 81^=49 Bom. 
505«27Bom. L.R. 556=A.I.R. 1925 Bom. 351. 

—Nature and extent of. 

In India a solicitor has a common law Hen for costs 
over property recovered or preserved or the proceeds of 
any judgmrots obtained for the client by his exertions. 
This lien is a particular lien; it is not, therefore, 
available^ for the general balance of account between 
the solicitor and ^ the client, but extends only to the 
costs of recovering or preserving the property in 
question, including the rosti of protecting the foliei- 


tor’s right to such costs, and of establishing the lien. 
The lien docs not attach to real property, but, with 
this exception, it applies to property of every des- 
cription — including costs ordered to be paid to the 
client, Shaw v. Neale, (1858) 6 H.L.C. 581; lo 
Bom. 248 and A.I.R. 1925 Bom. 331, Foil. 108 
Ind. Cas, 705=52 Bom. 336=30 ^m. L.R. 153= 
.A.I.R. 1928 Bom. 108. 

Common fund. 

The attorney’s right to a lien for his costs i.i 
ancillary to the right he has of recovering his costs 
against his client. Where the attorney is unable to 
show that he cannot get payment from his client 
where others besides the client are interested in the 
fund, the Court would not exercise its dwcretlon in 
favour of the attorney against the other parties so 
interested. 94 Ind- Cas. 153=28 Bom. L. R. 386= 
A.I.R. 1926 Bom. 289. 

General and particular. 

Obicerr— In addition lo the particular or active 
lien which an attorney has upon moneys which have 
been recovered in a suit, the attorney has a general 
or passive or rclatining lien upon all movables, deeds, 
documents, and so forth (hat come into his hands 
unless they come for a specific purpose which would 
be inconsistent with the right of retainer. 66 Ind. 
Gas. 209=48 Cal. 817 = 25 C.W.N. 8oo=A.l.R. 1921 
Cal. 67. 

Enforcement of cost9 —Direct order to pay— 

Jorlsdiclion of Court. 

The Court has jurisdiction to enforce, in a proper 
case the solicitor’s lien by making a direct order for 
payment lo the solicitor by the opposite party of 
suclt costs. 2 C.W.N. 508, Foil. Where the original 
client wa.*? dead and his legal representatives were not 
people of substance and were unable to pay, it is a 
proper case for the Court to exercise discretion and 
pau an order for payment of such costs to the 
solicitor by the opposite party, 46 Cal. 1070=54 
Ind. Cas. 691. 

Lien — Judgment obtained by client. 

Solicitor's lien on the judgment passed in favour 
of his client should be given effect to, like other 
liens, if the judgment is in the solicitor's posses- 
sion » The lien should be subject to other equities 
if any. 43 Cal. 932= 21 C.W.N. 106=38 Ind. Cas. 
30. 

— Bixtent of movable and immovable pro- 
perty recovered in the suit. 

An attorney has a lien for his costs over the 
properties movable or immovable, recovered 
in the suit of his client but he cannot get a personal 
decree against an infant client. 43 Cal. 676=20 
C.W.N. 537=33 Ind. Cas. 708. 

—Money in cash deposit. 

Where a Barrister does not obtain a decree in 
favour of his client there are no fruits on which 
he can claim a Ifen. When he allows money of the 
client deposited in Court to be taken away he can- 
not subsequently claim a lien on the amount- 
8 L.B.R. 70= 29 Ind. Cas. 870. 

Right to — Tort. 

The right of a solicitor claiming a lien will 
largely depend on the circumstances under which 
he has ceased to act for his client. Whether the 
solicitor has discharged himself or whether he has 
been discharged by his client is the test. In other 
words, whether the solicitor has ceased to act for 
his client owing to an unjusti^able artiop pf hi| 
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ovm or whether he h^s ceased owing to the action 
o£ his client. In an administrative action the obliga- 
tion of the solictor to give inspection of and to 
produce documents that are in his possession and 
over which he has a Hen is confined to those cases 
in which they are essential to determine those 
questions arising in the normal administration 
proceedings when the estate is being actually 
admidistered. 35 Bora- 352 = 13 Bom.L.R. 670=12 
Ind. Cas. 3. 

^Lien— Moneys spent in other causes. 

A pleader in India like a solicitor in'England 
cannot retain mone>s realiaed by him on behalf of 
his client in one cause for h'S dues in other causes 
conducted by him. 33 Mad. 255=7 M.L.T. 229=20 
M.L.J. 326=4 Ind. Cas. 398. 

——When modified— Change of Solicitors. 

If a change of solicitors in the course of an 
action takes place the former solictior’s lien is 
not taken away but modified according as his dis- 
charge is by himself or by his client; in the former 
case he is entitled to have an undertaking from the 
new Solicitor that he should hold the papers without 
rejudice to his lien and to return them intact to 
im after the action is over, in the latter case he 
cannot be compelled to hand over or produce the 
papers So long as his costs are unpaid. 20 C.W.N. 
437=23 CX.J. 326=33 Ind. Cas. 73. 

Notice of. 

Where a party attaches a decree, which directs 
payment of costs to the plaintiff, he has notice by 
that very fact that the plaintlfi*s solicitors may be 
entitled to an attorney's lien on that fund for the 
amount of their costs. The mere fact of there being 
a fund in Court is sufficient to give notice to the 
third party of the possibility of a solicitor being 
entitled to a lien for his costs. So long as the 
Court has control over the funds, the lien is not ' 
liable to be defeated by a third party, such as the 
assignee of a decree or an attaching creditor of the 
solicitor’s client, even though the third party had no 
express notice of the lien. 105 Ind* Cas. 383=29 
Bom.L.R. 1196=51 Bom. 855 = A. I. R. 1927 Bom. 
542. 

— Sollcitors’s lien— High Court— Summary 

Jurisdiction— Discretion. 

There exists a summary jurisdiction in the High 
Court to enforce the solicitor’s lien, but the exercise 
of that jurisdiction is discretionary. Although 
the High Court possesses a summary jurisdicition 
to enforce the solicitor’s lien upon the fruits of 
his exertion, it will not do so when the circums- 
tances would make it unfair to aay of the parties 
or would compel the court to go into complicated 
questions of fact especially when charges of fraud 
or collusion are made, or when a solicitor has 
deliberately taken additional fresh security for the 
pvr^se of securing his costs and has not relied 
on hts lien under the summary jurisdiction. (1905) 
7 6om.L.R. 547. 

—Lien— Compromise of suit by parties— High 
Court— Snramarv Jurisdiction— Motion by the 
solicitor for bis costs— Solicitor’s right to 
oppose client's motion— Practice— Procedure- 
Solicitor's costs — Collusion — Conspiracy- 
Negotiable security— Conditional payment : 

The High Court of Bombay has a summary 
Juris^lftipn pyer ?ti awitprs for the purpose of 


enforcing a solicitor’s lien for costs and incnlDr^- 

ing it the court must be guided by the principU s 
of English Law. Hence, a solicitor engaged hy r« 
party to a suit has a right to come in and say tiiat 
before any order is passed on the basis of a com- 
promise arrived at privately between the parties 
effect should be given to his lien. Whether the 
solicitor moves the court by an application of his 
own or appears to oppose a motion of the party 
against whom the Hen for costs is alleged to arise, 
in either case he calls in aid the equitable inter- 
ference of the court under its summary jurisdic- 
tioi;. Where the compromise arrived at between 
the parties to a suit is collusive fraudulent and 
made with a view to deprive a solicitor of his 
costs, the court will order the award of costs, to the 
solicitor. (1904) 6 Bom. L.R. 879=30 B. 27. 

—Lien— Contract Act S. 217. 

A Vakil who disburses out-fees at the request of 
his client and takes a pro-note fer them which not 
being filed in court becomes void is entitled to 
recover such out-fees independent of the void 
promissory note and entilled under S. 217 of the 
Contract Act to retain the same out of the sums 
recived by him to the credit of his client in the 
suit in which he has disbursed the out-fee. 

Quaere Whether a vakil will be entitled in the 
absence of express authority from the client to 
retain out of money received by him in one suit 
fees or out-fees due or disbursed bv him in another 
suit. (1903) 14 M.L.J.274 = 27 M.5I2. 

Scottish Law does not apply in England, nor 

does it apply in India. 105 Ind. Cas, 385 = 51 Bom. 
855=29 Bom.L.R. 1196=A.I.R. 1927 Bom. 542. 

11. Misconduct. 

See also: Legal Practitioners’ Act, 1879 Ss. 12,13. 

— Misconduct— Pleader purchasing at sale in 
proceedings instituted by himself to execute decree 
of client — If guilty of misconduct. See Legal 
Practitioners Act, Madras Pules. P. 17. (19*^6) I 
M.L.J. 218=A.I.R. 1946 Mad. 245 (F. B.) 

—Auction sale in execution of decree— 
Decree-holder not bidding — Decree-holder’s 
pleader buying property in clerk’s name— Pro- 
perty transferred to pleader’s wife's name — 
Pleader is not guilty of professional miscon- 
duct. 

Rule 17 of the rules framed by the Madras High 
Court under the Legal Practitioners* Act prohibits 
a practitioner from purchasing from his client or 
from any other person any interest in a decree 
passed by the Court in which he practises, but 
there is no rule prohibiting a legal practitioner 
frombfdding at an auction held in pursuance of a 
decree obtained by his client. A Pleader of a party 
to a suit is not debarred by O. 21, R. 73, Civil P.C., 
from purchasing peoperty sold in execution of the 
decree. Consequently, where a pleader buys the pro- 
perty in the name of his clerk in execution of U 
decree passed in favour of his client and has it 
transferred to his wife, but with the knowledge 
that bis client does not wish to bid for it, the plea- 
der cannot be held guilty of professional miscon- 
duct. A.I.R. 1946 Mad. 24S=(1946) iMad.UJ. 
218=59 Mgd.L. W. 161 = (1946) Mad. W.N.2W 
(F.B.) 


Pleader drafting plaint for plaintiff gratui- 
tously as friend — No confidential information, 
imparted by plaintiff — Pleader subsequently 
accepting brief for defendant and appearing for 
him is not guilty of professional misconduct. 

In a suit for redemption of a mortgage, a pleader 
drew up a draft plaint at the plaintiff's request 
gratuitously and as a friend. For this purpose the 
only document he was shown was the mortgage 
deed. No confidential information was imparted 
to him by the plaintiff- The plaint was filed by tlie 
plaintiff himself. The pleader subsequently 
accepted brief for defendant and appeared for him: 

Held, that as no confidential information was 
imparted to the pleader by the plaintiff there was 
no breach of confidence on the part of the pleader 
in appearing for the defendant at a later stage and 
he Was not guilty of professional misrondact. 
A.I.R. 1946 Lah. 329=48 Pun. L.R. 485 = 226 Tnd. 
Cas.479 (F-B.) 

Improper conduct — Double dealing — Court 

refusing him leave to appear in case. 

Where a legal practitioner received confidential 
information from a party before he was engaged 
and it further appeared that he had omitted to 
warn the party that he had been approached by the 
other side and eventually he accepted a brief for 
the latter, held that the conduct of the practitioner 
was improper though it did not amount to profes- 
sional misconduct and that the trial Court was 
justified in refusing him permission to appear in 
the case. 8 Rang. 446=128 Tnd. Cas. 354=1930 
Cr. C. 1233 = A.I.R. 1930 Rang. 355. 

Practice — Objection to admissibility of 

unstamped document. 

According to the rules laid down by the General 
Council of the English Bar, it is considered to be 
unprofessional conduct for Counsel to raise objec- 
tions to the admissibility of a document on the 
ground that it is not stamped, but there is no such 
objection to Counsel raising an objection to 
the validity of a document which is. by law, 
rendered invalid owing to the absence of stamps- 

A.I.R. 1937 Cal. 765=I.L.R. (1937) Cal. 257. 

“Legal practitioner appointed managing 

trustee of estate — His own interests considered 
in preference to and to the detriment of bene- 
ficiaries — Professional misconduct — Tests. 

The fact that a legal practitioner, who is appoint- 
ed as the managing trustee of an estate, in using 
the funds of the estate, was in fact, lending trust 
money to himself and thereby committed a serious 
breach of trust, in itself is not necessarily sufficient 
to constitute professional misconduct. But held, 
that in the circumstances in the case, when the 
legal practitioner as managing trustee altered the 
terms of a mortgage agreeing that the beneficiaries 

for whom he was trustee, should be paid only 5^ 
per centum interest, when the mortgagor was 
liable under the mortgage which was transferred to 

pay 6 ^ per-centum, and another alteration in the 
terms of the mortgage by which the mortgagor 
Was given the right to pay off at any time without 
any prior notice to the mortgagee the whole of the 
principal sam or any part thereof not being less 

than £, 100 was effected in order to facilitate dubi- 
ous trgnspctionSf led tp the conclusion that he ws^s 


considering the interests of himself in preference 
to and to the detriment of the interests of the 
beneficiaries of the estate for whom he was trustee. 

If it is shown that a Solicitor, in the pursuit of 
his profession, has done something with regard to 
it which would be reasonably regarded as disgrace- 
ful or dishonourable by his professional brethren 
of good repute and competency, then it is open to 
say that he is guilty of professional misconduct. 

The importance of the high Standard of duty 
which is required from a Solicitor to his client, 
being maintained without any diminution when a 
Solicitor is dealing with clients who happen to be 
native or half-castes, who maybe ignorant and 
semi or wholly illiterate people emphasized. 44 
M.L.W. 315 = A.r.R. 1936 P.C. 224=163 Ind. Cas. 
434 (P.C.) 

— — Tests in considering if Advocate should be 
struck off the roll of Advocates— Disciplinary 
jurisdiction of Court— Conviction for criminal 
offence — Effect- 

The te«t that the Court has to apply in consider- 
ing whether an Advocate should be struck off the 
rolls of Advocates is whether the proved miscon- 
duct of the Advocate is such that he must be 
regarded as unworthy to remain a member of the 
honourable profession to which he has been ad- 
mitted, and’ unfit to he entrusted with the responsi- 
ble duties that an Advocate is called upon to per- 
form. The two conditions should be taken disjun- 
ctively and the test applied in that way so that on 
the fulfilment of any one of tlie conditions the test 
would be regarded as satisfied. This test would 
prove a sound working rule in the majority of 
cases and would be applicable to all branches of 
the profession: the first condition being a standard 
applicable to ail and as regards the second condi- 
tion, the circumstances to be taken into considera- 
.tion differing according to the duties attaching to 
the particular profession. The test speaks of 
‘striking off the roll' which is equivalent to re- 
moval. But as regards suspension or reprimand 
the test would apply equally well, the form of the 
action taken being dependent on the nature and 
gravity of the misconduct found and also on other 
circumstances- 

The disciplinary jurisdiction vested in Court 
should not be employed merely in aid of the Cri- 
minal Law of the land and merely to supplement, 
as it were bv way of a further punishment, apu- 
nishment which the Advocate has received under 
that law for the misconduct of which he is guilty. 

While conviction for a criminal offence is prima 
facie evidence of misconduct, all criminal convic- 
tions are not grounds for the exercise of the 
Court’s disciplinary jurisdiction. The Court must 
take into consideration the facts on which the con- 
viction is based. 

Held, that the general tenor of the speeches 
made by the Advocate in question was inoffensive 
and was such as one would expect to find i n 
Speeches made in connection with question affect- 
ing a labour union and no further action was 
called for. 40 C.W.N. 366=63 C.867=A.T.R. 1936 
Cal. 158=37 C.L.J. 534=162 Tnd- Cas. 170 (S-B.) - 

- ' P ermission granted to engage in bussiness 
for the time being— Conviction for lottery. 

A Pleader, a young man of thirty, was permit- 
ted to engage in business tp abandon forth? 
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time beut^ proicssion as a lower-grade Pleader. 
While be was under this voluntary suspension, he 
started with other persons the idea ot entering 
into a syndicate and it embarked upon a scheme 
which tlic Court decided was nothing more nor less 
than a common lottery. He was convicted, of tak- 
ing part in that lottery. On the question whether a 
person of good character who has suffered one 
such conviction should be necessarily debarred 
from practising as a lower grade Pleader should 
he see fit and choose to do so: 

Held, that the Pleader behaved not only wrongly 
but very foolishly in acting as he did, but consider- 
ing hiS age, it was not necessary in connection 
with such an offence committed by a man of his age 
to take the step which might have serious conse- 
quences for him and his name should not be struck 
off the register. A. I.R. 1936 Rang. 382=37 Cr.LJ. 
1118=164 Ind. Cas.350. 

Vakil carrying on partnership business— 

Court not informed— Untrue statement made by 
Vakil — Misconduct — Punishment. 

Where a Vakil, in contravention of the rules of 
the High Court, entered into a partnership busi- 
ness and not only did not inform the High Court 
of the matter but made an untrue statement m 
respect of it : 

Held, that the Court could not take a lenient 
view of the conduct of the Vakil, (The Vakil 
suspended for six months ) 

Per Iqbal Ahmad, J. — The charges of profes- 
sional misconduct against an Advocate must be 
proved by clear and convincing evidence and should 
not be inferred from mere groumds lor suspicion, 
however reasonable those grounds may appear to 
be. A.l.R. 1935 All. 1023=1935 A.W.R. 1229 = 37 
Cr. L. J. Il7=a936) A.L.J. 379=159 Ind. Cas. 
561 (S.B.) 

——Reckless charge of fraud, without any 
evidence. 

In a written statement signed by the Advocate 
for the defendants, a charge of fraud was reck- 
lessly made against the plaintiff without any evi- 
dence in support of it. This fact was well-known 
to the defendants and the Advocate who was 
unable to say anything except that he was acting on 
his client’s instructions : 

Held, that the conduct of the Advocate was most 
improper and deserved strong condemnation. 
42 M.L.W. 412={1935) M.W.N. 340=A.1.R. 1935 
Mad. 578=69 M.L.J. 250=36 Cr. L.J. 1342=158 
Ind. Cas. 302. 

—Test to see whether an Advocate’s name 
should be struck off the roll. 

The test that the court has to apply in considering 
whether an Advocate should be struck off the roll 
of Advocates is whether the proved misconduct of 
the Advocate is such that be must be regarded as 
unwortliy to remain a member of the honourable 
profession to which he has been admitted, and unfit 
to be entrusted with the responsible duties that an 
Advocate is called upon to perform. A.l.R. 1935 
Rang. 458=37 Cr. L.J. 200=159 Ind. Cas. 1036. 

^^Manifetto issued in connection with Bar 
Council Election— Professional misconduct. 

It is a welWecognized rule of etiquette in the 
legal profession that no 'attempt should be made 
to advertise oneself directly or indirectly. Such a 
^rs^^f action tends tp Ipwer tbg di|nity pf the 


honourable piofcssion atiil is undoubtedly .ikm to 
touting. 

The High Court can deal with such cascb only 
where tlie act is not merely a breach of professional 
etiquette, but amounts to professional misconduct 
involving moral turpitude. The issuing of the iiiain- 
festoes by Advocates as putt of election campaign 
in connection with Bar Council F.h-ction ilocs not 
amount to any professional misconduct but oiil> to 
breach of a professional etiquette Tliese matters 
are for the Bar Council to consider and it is their 
function to stop such piacticcs. A.l.R, 1^34 ah 
1067=1 A.W.R. 780=153 Ind. Cas- 667. 

Misconduct — Advertising. 


A pleader’s sending a circular post-card merely 
giving the address and the name and description of 
himseU would amount to an advertisement on his 
part and therefore to improper conduct and if in 
addition he falsely stated that he had been autho- 
rized to examine the accounts of waqf properties 
and to issue certificates by the District Court rather 
aggravates tlie case than the reverse. Even if 
auditing is not strictly legal work, yet this very 
fact of advertising his readiness to take up that 
woik, combined with his misleading statement 
that he is a High Court Pleader and seeing that 
this work is connected with the Courts and has to 
be supervised by the Courts would result in his 
getting an improper advantage in legal work over 
his fellow pleader, who did not descend to such 
devices. It was improper conduct on the part of 
the District pleader to issue such post-cards and 
to canvass for this particular work m the w'av that 
he did, and accordingly he has committed an 
offence under S. 26. 31 Bom. L.R. 625 = 53 Bom. 
640=A.1.R. 1929 Bom. 335. 

— Misconduct — If confined to professional 
activity* 

The conduct of the legal practitioner which sub- 
jecu him to the disciplinary jurisdiction of the Court 
need not necessarily be connected with bis profes- 
sional activities. He is equally amenable to the juris- 
diction of the Court if the acts of which objection 
is taken have been done outiide hit professional du- 
ties. A.l.R. 1934 Lah. 251 = 35 Cr.L.j- 1010=15 L. 

354=36 P.L.R. 510 = 149 Ind. Cat. 764 (S.B.). 

Speech inciting breaking of laws and defying 

dispersal order— If a ground for disciplinary 

action. , 

A speech calling upon the audience lo break those 
laws which the All India Congress Committee orders 
to be broken, it a clear incitement to break laws 
which another body might decide should be broken 
and is inconsistent with the duty of a legal practi- 
tioner to asitt in the administralion of ihe laws. 
Such a tpecch> as well as a speech exhorting the 
audience to resist an order for diipersal will attract 
the disciplinary jurisdiction of the High Court. 
A.I.R. t 934 Lab. 251 = 33 Cr.L.J. 1010=15 L. 354=" 
36 P.L.R. 510*149 Ind. Cas. 764 (S.B.). 

^ — Passing resolution sympathising with satyagraba 
movement, and congraiuiaiing persons convicted for 
breach of laws is misbehaviour which renders liable 
to suspension, under S. 16 , Sind Courts Act, 1866 . 
A.I.R. 1931 Sind 33=25 S.L.R. i3r=i3t Ind. Cas. 
187 . 

— Miacondact — PromotiQg enmity between 

The moral turpitude is always involved m the 
coanunioD of an act, wbicti comei withio 8 * 
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of I.P.C. Ind. Cat. 5^—20 A. L. ). 200—23 

Cr.L.J. 128=44 All. 352=A.I.R. 1922 .Mi. 140 (F.B.), 

Misconduct and moral turpitude. 

Misconduct is not necessarily the same thing as 
moral turpitude and when disciplinary action is taken, 
the motive of the informer is immaterial. A.I.R. 1934 
Lah. 25t =35 Cr.L.J. 1010=15 L, 354=36 P.L.R. 
510= 149 Ind. Cas. 764. (S.B.). 

'—Principle to be applied. 

The principles to be applied in deciding whether 
the conduct of a legal practitioner amounts to mis- 
conduct are (I) that the mere holding of certain 
views and even expression of such views in language, 
however emphatic or strong is no ground for taking 
disciplinary action against a legal practitioner; (2) 
that mere conviction for an offence is not sufficient 
but the Court must look into the nature of the act 
on which the conviction is based to decide whether 
the legal practitioner is an unfit person to ninain in 
the profession; (3) that a legal practitioner is a part 
of the machinery provided for the maintenance of 
order and the enforcement of the law of the land; 
it is, therefore, incoRsisu-nt with his duties as a legal 
practitioner to incite other either to boycott the 
Court or to break the law which it is the duty of 
the Courts to administer. Those who live by the law 
cannot preach tlie breaking of the law; (4) that 
organised breach of the peace or incitement to acts 
tending to subvert orderj is a reasonable cause to 
suspend or remove a legal practiiioner and (5) that 
acts involving moral turpitude or which imply 
general infamy make a legal practitioner unfiit to 
remain on the rolls of the Court A.I.R. 1034 Lab. 
25<=35 tir-L.J. 1010=15 L 354 = 36 P L.R 510 = 
149 Ind. Cas. 764 (S.B.) 

— — Advocate receiving money from client to 
file appeal'— Appeal not filed being bstrrcd by 
time — Application of money not sadsfactarUy 
explained— Client withholding correct informa- 
tion from Court — Action against Advocate. 

An Advocate was engaged to file an appeal and he 
received money from the client for filing the same, 
but as copy ol the judgment had not been received 
on that date, he asked the client to see him again. 
The Advocate admitted tliat be received the copy 
some weeks later and found that the limitation for 
filing appeal had already expired aud be returned 
the copy to the client. But the money was not 
returned, and on being asked to explain why he did 
not return the money, he could not give any satisfac- 
tory explanation. It appeared that tbe conductor 
the client was also not consistent with what be should 
normally have done and that he withheld the correct 
information about the matter from the Court: 

Held: that altliougb, having admitted the receipt 
of the money, it was for the Advocate to account for 
its application, the Court cannot be uniofiluenced by 
the conduct of the client when deciding whether a 
reasonable cause has been established to remove or 
suspiend the Advocate from practice and that it 
would be unsafe to take any action on the bare 
Rtatemcnt of the client. A.I.R. 1933 575=34 

Cr.L.J. 954=145 Ind. Cas. 278(5.8.). 

—A Pleader drew out from the Court the money 
of his client, and paid the cheque to his own credit 
in his Own Bank. The money was not entered in the 
client’s account, and the Pleader was unable to 
refund those moneys when called upon. 

Held, that the Pleader was guilty of misbehaviour, 
9 Cdon under S. t6 Sind Courts Act coqld be 


token against him. A.I.R. 1933 Sind 65=143 
Cas. 631. 

~~ — ConfideDtissl poeicioo — Securing advantage 
over client— Trust— Trusts Act (U of i882) S. 88. 

A certain property to which a widow was really 
entitled as heir was in the possession and was standing 
in the name of her husband’s brother. A person who 
desired to purchase the property from the widow*i 
husband’s brother consulted his Pleader, who though be 
was aware that the widow bad title, never informed bii 
client about ^this. A few months afterwards, the Pleader 
hirmelf got a permanent lease from the widow and 
irutituted a suit for possession against the brother and 
his former client. There was nothing to show that the 
Pleader had encouraged his client to make the purchase 
or that the client ever negotiated with the widow: 

Held, that the Pleader could not be considered to 
have used his confidential position to secure an advan* 
tage over his client. 

Held, further, that the requirements of S. 88, Trusts 
Act, for constituting the Pleader triutee for the defendants 
were also not fulfilled as no advantage was obtained by 
him over his clients by using his confidential position. 
A.I.R. 1931 Cal. 144=52 C.L-J. 492 = 130 Ind. Cas. 

897. 

Misconduct— MJsappropiiatioo. 

Where a legal practitioner was proceeded against for 
professional misconduct for having appropriated the 
client’s money and it appeared that after the proceeding 
was commenced as against him befbre the Bar Council 
the vakil paid the amount to tbe party, 

Held, that such a device should deceive nobody and 
that far from being an act to be placed to the cretfit of 
the Vakil it was the very reverse of it. 1030 M.W.N. 
ai6 (F.B.). 

Misconduct— Money specificsUJy paid by client 
towards scanap fees— Legal practitioner appro- 
priating same or part of it towards his fees— Pro- 
piriety. 

Where money is put into the hands of a legal 
practitioner by a cbent for a specific purpose it be 
applied only for that specific purpose. Thus money paid 
for stamp fees cannot be appropriated towards fees ^ue 
to the vakil. 

Where an Advocate having received sufficient sum 
for paying additional stamp duty failed and nq^lected to 
pay the same to the Board of Revenue in time and 
(hereby caused a penalty of Ri. 200 to be imposed and 
levied on her. 

Held, that the Advocate was guilty of professional mis* 
conduct and that he should be struck off the rolls for a 
period of three years. 1930 M.W.N. 216 (F.B.) 

—Misconduct— Retaining client’s money. 

Retaining monies payable Co client is a serious type 
of professional misconduct. 32 M.L.W. 435=A.I.R* 
1930 Mad. 927. (F 3 .) 

A pleader retained his client’s money with him 

and did not pay it in spite of repeated demands for a 
very long period* His explanation was that be bad been 
asked by some relations of bis client to keep the money 
in order that it might be utilized in the purchase of 
stones for the construction of a temple. This explana- 
tion was found by the District Judge to be untrue. It 
was further found that for the whole of the year while 
proceedings under the Legal Practioners Act were bang- 
ing over his head he took out no sanad and, therefore, 
suspended himself as it were from pleading in the 9?^^ 
where hi* practice lay. • 
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Held, that a Iciticnt view of bU cate be taken because 
be evinced tome scdbc of propriety by not attempting 
to take out a $anad and b^ause the conduct was not 
necessarily dishonest though it may have been improper 
but that he should be severely censured. iot> Ind. Cas. 
97=39 M'L.T. 483=26 M*L.\V. 652=9 A.l.Cr.R. 168 
=28 Gr-L j. too9=A.I. R. 1928 Mad. 18=53 M.L.J. 
669 (J-.B.). 

Misconduct— Error of judgment. 

—Where circumstances are suiHcient to justify the 
insertion in an alhdavit ol a paragraph in a quali- 
fied manner and it is inserted by the solicitor in an 
unqualified manner, it 13 merely an error of judg- 
ment on the part of the solicitor to omit an express 
statement of tlie limitation to which the deponent’s 
assertion is necessarily subject, and no moral 
blame should be imputed to the solicitor for tlic 
omission. 116 Ind. Gas. 3i>7= 1929 A.L.J. 53 = 29 
M.L.W. 111=A.1.R. 1929 P.C- 33 (P-C-)- 

—Misconduct— Defamation, 

— Defamatory statements made by an advocate 
outside-his duty as advocate and wiili no reference 
to the subject before the Court are irrelevant and 
are necessarily made in badfaith. A counsel might 
therefore be proceeded against in an action for 
defamation. 

While examining a witness the counsel of a 
company asked the witness whether his client com- 
pany was not the biggest in the town. The witness 
said "Yes”, and the pleader on the opposite side 
remarked '‘and it is also the most dishonest in the 
town.” 

Held, tliat the remark was defamatory of the 
company, had no reference to the subject before 
the Court and was irrelevant. The counsel therefore 
could not plead privilege and was liable in dama- 
ges. ns Ind. Cas. 458=1929 A.L.J. 303=51 All. 
509=A.I.R. 1929 All. 214. 

Misconduct — Exhorbitant fees. 


to which the offence is said lo Uavi Ik en . vmmit- 
ted, has terminated. 71 Iml. Cas. .SJ.i-Ji Horn. 
L.K. 1153=24 Cr.L-J. 171 = A.1.1\. 1923 lioin. 105. 

Misconduct— Signing dishonest suitcmcnts 

without knowledge. 

—If a legal practitioner puts Ins signature to .1 
document he will be bound by ail the implications 
arising from it just as much as if he. h.ui wiiiten 
every word of it with his own hand. Practitioners 
roust realise that if they associate lliemselves with 
statements which they know are dishonest ami un- 
truthful for the purpose of misleading the Oouri 
they must on proof of misconduct hear personal 
respbnsibility and that ii will be no delence for 
them to say tliat it was done in the interests of the 
client or at his instigation or at the instigation of a 
colleague at the bar, or that they did not read the 
document or consider It at all. 98 Ind. Cas. 493= 
48 .Ml. 542 = 27 Cr.L.J. 1373 = A.I.R. 1927 All 45 
(I'.B.). 

—Misconduct — Breach of duty. 

— .An attorney was entrusted by one set of clients 
with ks. 20,000 to advance on a mortgage of two 
properties. He deliberately omitted to register the 
mortgage made in their favour. The result was 
that that mortgage became ustlc-Si,. The clients 
afterwards got a mortgage of one ol liie properties 
but they were leit without any security on the 
ether, though for some time they were leil to be- 
lieve by tlie solicitor that tliey had got a valid 
security on that property, i'urtlier, as legards 
another set of clients: the solicitor allowed them 
to advance Ks. 22,000 on the mortgage of this very 
property without telling them that there was al- 
ready this other mortgage in favour of the first set 
of clients wliich had not been registered, but whicii, 
at that date, might still have been registered. The 
solicitor endeavoured to suppress from his first set 
of clients any knowledge of this second document. 

Held, that he was guilty of professional mis- 


— Where a barrister owing to bis inability to attend 
a case, requested another barrister to attend and 
promised him a portion of his fees, but the latter, 
alleging the case itself had been transferred to him, 
obtained from the client who was illiterate, a large 
amount of fees, quite out of all proportion to the 
importance of the case and the work done by him, 
he was held guilty of professional misconduct. 110 
Ind. Cas. 321 = 5 O.W.N. 8U5=29 P.L.R. 522=29 
Cr.L.J.689=28 M.L.W. 958=10 A.l.Cr.R. 511 = 
1928 M.W.N. 831 = A.l.k. 1928 P.C. 264=55 MX.J. 
296 (P.C.). 

—Miaeonduct— Tampering witness. 

•“An advocate laying himself open to the suspicion 
of tampering with witnesses in an enquiry before 
the Coroner, amounts to professional misconduct, 
though be was not actually professionally engaged 
in the case. 104 Ind. Cas. 659=29 Bom. L.R. 1062= 
A.I.R. 1927 Bom. 517. 


—Misconduct— Instigation for false evidenc< 

—Where a pleader defending an accused perso 
was prosecuted for instigating witnesses to gi\ 
false evidence, while that proceeding is pendin; 
and before the evidence of the witnesses who ai 
said to have been instigated to give false evidenc 
has been appreciated by the Court, 


Held, that the prosecution is inadvisable. If 
such a prosecution is to be started it ought to be 
|f|rted |ft$r the ynnei^ai ^rgeeedio^ in 


conduct. 104 Ind. Cas. 681 =29 Bom. L. K. 1066 = 
A.I.k. 1927 Bom- 537. 

Complicity in wrongful act by client. 

A sum of ks. 3,250 was obtained by the attorneys 
from the Sheriff upon the representation that tlic 
money was due to the land-lords, a charitable trust, 
for the rent of the premises and that if it were re- 
ceived from the Sheriff it would be paid in full to 
the land-lords. The money was due for a godown 
rented by his client for 10 months at Ks. 325 per 
month, to keep furniture attached before judgment 
on behalf of his client. The attorney paid the 
money to his client for payment, but subsequently 
upon instructions from ins client wrote to the land- 
lords denying liability for rent but that lie was 
jtnding Ks. 474 as a matter of grace. 

Held, that the attorney sliould have insisted on 
the client paying the money to the trust or refund- 
ing it to the Sheriff, and ought not to liave made 
himself a party to the course adopted by his client 
by addressing the Utter to the trust- As an officer 
of the Court, he owed a duty to the Court as well 
as to his client. Though his conduct did not in- 
volve any moral turpitude there was a breach of 
duty which the attorney owed to tlie Court. It 
was competent to and proper for the Incorporated 
Law Society to bring the matter to the attention 
of the Court when the matter was brought to the 
notice of the Society. 90 Ind. Cas* 468 = 29 C.W,N, 
1047= A.I.R. 1925 Cal. 964 ($.B,|. 
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— Misconduct^Improper complaint. 

To lodge on behalf of a chent an obviously 
improper and groundless criminal complaint 
against a person is serious misconduct on the part 
of a practitioner. If it was due to deliberate dis- 
honesty^ the practitioner should be rciBovcd frotn 
the roll of legal practitioners. •But even otherwise, 
if It had its origin in canlcssness, incompetence 
and a lack ot sense of responsibility, then too, the 
conduct or tlic practitior^cr is open to severe cen- 
sure. It is the boundeii duty of the practitioner 
before presenting a complaint to make due enqui- 
ries of the clients and to act wun such care and 
prudence that his good faith could never success- 
fully be questioned. He ought not to regard his 
function as that a mere machine and his only duty 
to transmit to tlie Court any half truths and insinu- 
ations which his clients desired him to record. 86 
Ind. Cas. -I08 = -I7 All. 377=23 A.L.J- 125 = 26 

L.R.A. Civ. 244=A.I.k. 1925 All. 

247 (F.B.). 


Misconduct— Insulting questions to witness. 

—In drafting pleadings, counsel should avoid 
personal ill-will and reckless charges of fraud and 
criminality. Even when questions as to credit are 
material, the counssi should satisfy hims'^If, before 
putting questions, that there is some reasonable 
ground for believing in the charges he makes 
against a witness. 

A counsel drafted a written statement containing 
defamatory allegations against a Mukhtar knowing 
fully well that the allegations had no foundation 
in fact, bubsequcntly in the cross-examination of 
that Mukhtar the counsel asked him if he had not 
a notice served on him under Cr. P. Code, S. 476. 

The Counsel had no ground for making the allega- 
tion. 


Held, that he was guilty of professional mis- 
conduct. 88 Ind. Cas. 179=47 All. 729=23 A.L.J. 
469=6 L.R.A. Civ. 403=23 Cr.L.J. 109I = AIR. 
1925 All. 641 (F.B.). 


Misconduct — Removal and suspension— 

Imputation of bad character not necessary. 

A conviction under S. 17, sub-s. (1) of the 
Criminal Law Amendment Act (XfV of 1908) con- 
stitutes a reasonable cause within the meaning of 
Cl. 8, Letters Patent, Lahore, for the removal or 
suspension from practice of an advocate or vakil. 
Strictly speaking proceedings under Cl. 8 are nei- 
<yv»l suits ny criminal prosecutions. The 
High Court exerciBe a special jurisdiction under 
Cl. 8. The propriety in law or in fact of the convic- 
tion cannot be questioned in the proceedings taken 
by the Court in the exercise of its diciplinary 
jurisdiction. 22 All. 49 (P. C.) Ref. Advocate or 
Vakil may be struck oflF the rolls for an offence 
which has no relation whatsover to his character 
as a legal practitioner but the mere circumstance 
that he has been convicted of an offence does not 
make it imperative on the Court to remove or 
suspend him from practice. It is not necessary that 
the Act of a legal practitioner which is relied upon 
for striking his name off the roll should have 
subjected him to anything like a general infamy or 
imputation of bad character. 76 Ind. Cas. 385—4 
Lah. 271 =25 Cr.L.J. 161 =6 L.L.J. 491 = A.I.R. 1924 
Lah. 123 (S. B.) 

— Mitconduct — Unpreparedness to argue. 

A pleader who has looked into the papers of a 
fgr drafting grounds qf appeal, is not guHty 
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of professional misconduct merely because he is 
not prepared to argue the appeal at the time of the 
presentation of the appeal papers. 84 Ind. Cas. lOSl 
-20 M.L.W. 623 = 1924 M.W.N. 893=48 Mad. 385 
=26 Cr.L.J. 411=A.[.R. 1924 Mad.89S=47 MX.J. 

UOle 

jF allegations against 

Magistrate— Cr.P.C., S. 526. 


■Advocate making reckless and false allegations 
against Magistrate m application under S. 526, Cri- 
minal P.C., without verifying them is unfit to enjoy 
tht privileges conlerrcd upon him by law and must 
be visited with punishment. A.I.R, 1944 Sind 155= 

Cr. L.J. 223=217 Ind. 

Cas. 182. 


—Misconduct — Charge against Judge. 

It is the duty of Counsel towards their clients 
to use their own judgment and experience and dis- 
cretion and as a result, whatever be their instruc- 
tions, to exclude all topics and observations of 
which the case does not properly admit. They 
should be careful to express anything in a lorm 
which wnll not be unduly insulting or opprobrious 
to the omcer, who has to receive the notice. 

Where a notice by a pleader contained the fol- 
lowing extracts: “You should not have asked my 
client to attend the Court at 1 1 a. m., when he wgs 
not going to be examined at that time. He was not 
u wait indefinitely till you chose to 

call him for examination. A witness's time is as 
much valuable, if not more, than the time of the 
Court .... Obviously enough, your order wasnot 
only arbitrary and high handed, but also spiteful 
malicious .... From what is stated above, you 
will clearly see the enormity of your own acts.’S 

Held, that there was a clear excess of the privi- 
lege of the Bar, amounting to improper conduct. 

519=30 Rom.L.R. 934=A.I.R. 1928 

Bom. 338. 


—No practitioner can possibly suggest that because 
an appJi«tion that a case should be transferred 
to, the District Judge, had been judicially 
rejected, there^ is the slightest ground in decency 
or honour, for suggesting that any suspicion has 
there by been aroused against the impartiality of 
the Magistrate. Members of the legal profession 
are under n© duty to their clients to make grave 
and scandalous charges either against Judges or 
the opposite parties on the mere wish of their 
clients. They are agents, not of the man who pays 
them but are acting in the administration of justice 
and in matters of making applications to Court 
they are bound to exercise an independent judgment 
and to conduct themselves with a sense of personal 
responsibility. If they fail to act with reasonable 
care and caution, they are unfit to enjoy the pri- 
vileges conferred upon them by law, and serious 
breaches must be visited with punishment. 81 Ind. 
Cas. 177=46 All. 121=21 A.L.J; 893 = 4 L.R.A Civ. 
615=25 Cr.L.J. 689= A. I. R. 1924 All. 253 (F b:) 


—Misconduct — Contempt — Jurisdiction of 
Subordinate Courts. 

. power to punish for con- 

tempt of an inferior Court now exists independently 
of the Indian Penal Code and the Contempt of 
Courts_Act and no disciplinary power over legal 
practitioners or power to punish for contempt out- 
side the provisions of the Indian Penal Code is 

Vr D Courts. 1930 A.L.J. 40?i5 

A-I 1930 All- 225 (F. B.). 
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—Contempt of Court-Appeal. 

Legal piactitioJ'‘Cr punished by Bench of High 
Court for contempt of Court for certain remarks 
made by him as party to suit and later on suspended 
from practising for six months under Legal 
Practitioners’ Act — Application by him for leave to 
appeal to Privy Council : 

Held, that leave might be granted under S* 109 
(c)CivilP.C.orundercI. 30. Litters Patent (All) 
that he should furnish security as in appeals in 
ordinary cases- (1933) A.LJ. 273=55 A. 2-16=A.I.R. 
1933 All. 225= 145 Ind. Cas.853. 

—Misconduct— Rules applicable. 

Charges of professional misconduct must be 
dearly established and should not be inferred froth 
mere ground for suspicion however reasonable, or 
what may be mere error of judgment or indiscre- 
tion. A.I.R. 1930 P.C. 144 Foil. 31 P.L-R. 913 = 129 
Ind.CIas. 301 = A.I.R. 1930 Lah. 947. 

12. Negligence. 


for the Judges of the local Court. I‘nvy i ..m il 
will not interfile in tliis u>att«-r with the ordi i of 
that Court. 116 1ml. Cas. A.l j 5.U-- 

M.L.W. 1I1 = A.I.R. 1929 P.C. 3.1 (P.f.). 

Negligence by itself is not profi ssioi al mis- 
conduct; into that offence there must mUr il.c 
element of moral delinquency. 96 Iml I'as 6S'i = 
49 Mad. 523=1929 M.W.N. 412=24 M.L \V. 10f)= 
A.I.R. 1926 Mad. 568 = 50 M.L J. 399. (S.B ). 

Carelessness of clerk. 

Where an appeal was filed without the ordrr 
appealed against being stamped and the same was 
returned and filed again with proper stamp hut 
out of limitation. 

Held, a Counsel when filing an appeal ouglit to 
sec that all ihe documents which require stamp 
arc properly stamped. He cannot shelter himself 
behind Ins clerk, and if liis clerk has been guilty 
of any carelessness lie is responsible for that. 71 
Ind. Cas. 736= A.I.R 1924 Lah. 401. 


See also : Lim. Act. S. & 

While considering what is ‘sufficient cause’ with" 
in the meaning of S. 5 Lim. Act, the good faith 
with which a person must be shown to have acted 
will appropriately be taken to mean that variety 
which pre-supposes due care and attention rather 
than mere ‘honesty.* The mistake of a Pleader 
made in good faith may afford sufficient cause for 
admitting an appeal after time, but the mistake 
must have been made in spite of the exercise of 
due care and attention. When a litigarit gives carte 
blanche to his lawyer to act as he thinks fit with- 
out further consulting him he must take full res- 
ponsibility for the act of the lawyer ; and he 
cannot claim to have acted in good faith in filing 
the appeal unless the lawyer so acted. If the law- 
yer acted with complete carelessness, he cannot 
be said to have acted in good faith that is, with 
due care and attention. The fact that the Court in 
which the appeal was wrongly filed did not notice 
the mistake is immaterial. A.I.R. 1940 Rang. 14= 
1939 Rang. L.R. 639= 186 Ind. Cas. 715. 

■“Negligence on the part of the Councel cannot be 
relied upon by the litigant in order to support a 
plea that he was prosecuting an application in 
good faith, though in a wrong Court within the 
meaning of S. 14, Lim. Act. 1938 0.W.N. 360= 
A.I.R. 1938 Oudh 112=173 Ind. Cas. 956. 

—An advocate is bound to exercise reasonable skill 
and prudence in the exercise of his profession but 
is not expected to be infallible. 

Where an Advocate drafted the terms of a com- 
promise decree believing that his client’s right to 
recover mesne profits by subsequent proceedings 
was not barred thereby and advised his client ac- 
cordingly, but it was subsequently decided that 
upon, a true construction of the compromise decree, 
the client was not entitled to claim mesre profits 
and the client sued the Advocate for negligence: 

Held, that the Advocate could not be made 
liable unless the Court was of opinion that the 
construction put by the Advocate was not such a 
construction as could reasonably be put by an 
Advocate exercising reasonable skill and care. 9 
R. 575=A.I.R. 1932 Rang. 1 = 135 Ind. Cas. 648. 

—— S tandard of care. 

^ The standard of care to be exacted from practi* 
(loners in the Colony is pre-eminently a matter 


Negligence — Pleader’s responsibility for 

fraud committed by his clerk — Remedy of 
client. 

A pleader is responsible for any fraud perpe- 
tuated by his clerks on his clients. The principles 
of agency are not applicable without icscrvalion, 
to the relation between a client and his pleader. 
The conduct of a pleader who is guilty of fraud 
or such gross negligence as would, in law, amount 
to fraud, cannot bind his client and the Court has 
power to restore an appeal dismissed for such 
conduct on the part of the appeallant’s pleader. 
The Court may in its discretion leave the appel- 
lant to his remedy against the pleader by an action 
for damages. (1912) M-W-N. 332=11 M.L, T. 280 
=22 M.L.J. 284=14 Ind. Cas. 823. 

Where it was the duty of the retained pleader 
to conduct all cases brought to him by the clTicers 
of the plaintiff, unless it was shown that there was 
any special duty cast on the pleader to remind 
officers of plaintiff that the decrees would be 
barred, he was not liable for damages for negli- 
gence when those officers had the same knowledge 
or means of knowledge that the decrees would 
be time barred. 71 Ind. Cas. 916—5 P.L.T. 355 — 
2 PatL.R. (Civ.) 205 = A.I.R. 1923 Pat. 259- 

Alleged negligence of solicitor due to 

ignorance of statute Local circumstances, 
knowledge of, necessary— Interference by Privy 
Council. 

The question of negligence with regard to the 
performance of solicitor's duty must, to some 
extent, be affected by local conditions and local 
circumstances as to which their Lordships of the 
Privy Council might not be perfectly informed. 
The question as to whether a solicitor is negligent 
or not in omitting to give effect to a statutory pro- 
vision cannot be disentangled from the considera- 
tion of whether the statute which is involved is one 
which is of constant and.common occurrence m 
practice, or whetlier it is one unfamiliar and 
remote. With those circumstances their ^rdships 

declared their inability to deal. AJ.F. I9Z1 P.C# 

231 (P.C.). 

—Where a pleader allows the essential points 
in a case to be overlooked the decree cannot be 
vacated for fraud though the pleader may be liablq 
for misconduct. 59 Ind- Cas. 752 (Cal,). 
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Negligence— Dismissal of appeal— Liability 

to client. 

Per Richards, C.J. : — If u is shown tliat an 
advocate who is a Barrister or other professional 
getiiUman received and accepted instructions to 
hie an appeal but kis client lost his right of appeal 
as a result of his negligence to file the appeal or 
application in time he will be liable to tlie client* 
37 All. 267 = 13 A.L.J. 286=26 Ind. Cas. 265. 

13. Power and duty of Court* 

Retention or re-admission — Question as to— 

Hardship and pity are no considerations — Unsui- 
table persons cannot be admitted or retained 
as matter 01 grace or charity — Court's duty is 
to safeguard larger interests of legal profession 
and litigants. 

The question of retention on or re-admission to 
the roll of Advocates cannot be decided on conside- 
rations uf individual liardslup or on appeal to one’s 
sense of pity. The High Court in the exercise of 
its disciplinary jurisdiction has to safeguard the 
larger interests of the legal profession and the 
litigant public and unsuitable persons cannot be 
admitted or retained as a matter of grace or charity. 
Tile Court’s effort should be to try and keep the 
profession of law free from induences that may 
degrade or corrupt it and on the other hand to 
protect the litigant public against persons whose 
character is proved to be such that it would be 
unsafe to allow them to occupy ..the position of 
privilege commanded by Advocates of the High 
Court. A.I.R. 1946 Lah. 338=226 Ind. Cas. 470 
=49 Pun. L.R. 62 (F.B.) 

Mortgage between Solicitor and client— 

Duty of Court in such matters. 

Transactions of mortgage between a Solicitor 
and client to secure the payment of money advanced 
at the time are not ordinarily subjected by the 
Courts to the same jealous scrutiny as, for instance 
a gift from a client to a Solicitor, or purchases or 
sales at under-value between a Solicitor and client. 
If the money was sorely needed and was paid, the 
mortgagor had its benefit, the rate of interest was 
reasonable, and the terms neither excessive nor 
onerous, there is no reason why the transaction 
should not stand as a valid mortgage between the 
parties. 52 L.W. 777=A. I. R. 1940 P.C. 204=7 
B.R. 218=(194l) M.W.N, 1=I.L.R. (1940) Kar. 
(P.C.) 419 Sup.= 1941 O.W.N. 513=1940 A.W.R. 
158=67 I.A. 431 = (1941) A.L.J. 316=43 Bom. L.R. 
465 = 73 C.L.J. 121 = 191 Ind. Cas. 94 (P.C.) 

■ Defence asserting that Pleader for opposite 
party may be required as witness — Court, if 
can restrain Pleader from appearing in case— 
Duty of Pleader. 

For the proper control of the legal profession, it U 
essential that the Courts should have authority to re- 
fuse to permit a particular Pleader to appear on be* 
half of a pariicular person in a particular case when 
it would be gross miscoi^uct On the part of the Plca> 
der so to appear. But the mere facts that the defence 
asserts that the Pleader for the prosecution will be 
required as a witness for the defence, and that the 
N^gistratc himself thinks that be will be a material 
witness for the defence, are not sufficient grounds for 
restraining the Pleader from appearing in the case for 
the prosecution. A Pleader who is conducting a case, 
is, nevertheless, a competent witness tliercin, and 
(pCfv is DO bafqi in ^ givinn evidence in a case in 


vk'hich he is appearing but it is desirable that a pleader 
should not appear m a case if he know* or has reason 
to believe that he will be an important witness in the 
case, and nu self-respecting Pleader should conduct a 
case under such circuinsuoccs; if be accepts the brief 
not knowing or having reason to believe that he will 
be such a witness, but discovers subs'-quently that be 
is a witness on a material question of fact, he should 
retire from the case. A.I.R. 1939 Rang. 342=1939 
Rang. L*R. 224=40 Cr.L.J. 936=184 Ind. Cas. 182. 

—Review*— Inherent power. 

Although there is no express provision for a review of 
an order made under the Legal Praciitioncrs Act, there 
is inherent power in the High Court to restore a 
Pleader whose name has been struck off the rolls. 
A.I.R. 1935 All. 321 = 4 A.W.R. I404.= 156 Ind. Cas. 

243 (F.B.) 

In criminal proceedings, ihc Court should not ac- 
cept the certificates given by Pleaders as to the solvency 
or fitness ol sureties proposed by their clients as suffi- 
cient without furtUcr enquiry. A.I.R. 1934 Sind. 142 = 
35 Cr.L.J. 1453= >5< I»d. Cas. 747. 

Harasaiog tactics of Gonnsel— Remarks aa to 

conduct of Guuagel in ez-part« ordcf^Whctber 
can be expunged — Method of provoking Msgls* 
trate into some unguarded expression and tbeo 
applying for transfer condemned. 

The High Court is jealous to protect Counsel who 
appear before the Subordinate Courts from undue 
interference in the legitimate exercise of their duties 
to their clients, but it is also jealous to protect the 
Courts from harassing tactics on the part of Counsel. 
Therefore, the High Court will not be prepared to 
expunge any remarks made as to the conduct of Coun- 
sel even from an ex-parie order of the Subordinate 
Court unless the High Court is fully satisfied that 
the remarks were not deserved. 

Where the Counsel resorts to attempting to provoke 
the Magistrate trying the case into some unguarded 
expression and then applying for a transfer, the method 
adopted will be neither in the interest of his client 
nor in the interest of justice. A.I.R4 1933 All. 949^35 
Cr.L*J. 548=147 Ind. Ca$. 1164. 

Mlatake of oonnnel. 

Where the Counsel of the plaintiff committed n 
blunder which was apparent on the very face of 
the record. 

Held, that plaintiff should not be deprived of n 
decree if as a matter of fact the place of the plai^ 
tiff were sustainable and the suit should be dradm 
according to the pleas as put forward psior to the 
blunder by the Counsel. 91 Ind. Cas. 442 (Lah.). 

-.—Presence at hearing. 

When a vakil represents his client the right oi auffi- 
cnce is, for the tme being, vested in him. For tM 
purpose of continuing the bearing or commencing the 
hearing, he is the appellant. It be is absent there 
is default. Even if the client is corporeally present in 
the eyes of the law, he u not present in such a 
sense as to prevent the absence of_ the vakil irem 
being a default. If a Judge is anxious^ to wist a 
party in distress he can give him a little time to 
obtain the asdstance of a new valdl, or adjourn the 
case, and make him pay costs or something of that 
sort, but for a default of this kind, subject to to^ 
penalty usually inflicted the client should not be 
prived of the right of having bis appeal heard. 80 
Ind. Cas. 950=5 L.R. A. civ. 6r5=A.I.R- *9*5 
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—Suit 00 a bond execute by client to attorney— 
Bond held voidable— Power of court to grant com* 
pensation for work done io cite same coort. 

In a suit by au attorney on a promissory note execu- 
ted by his client in big favour the court found that 
the notc» was given at present for u'ork done and 
that the clieul bad no independent advice when he 
gave Uie note, Held^ that, although the suit was on 
a promUsoiy note, yet having regard to Uic fact 
that the attorney had work'd for hit client, and that 
there was a prayer for general relief in the plaint, the 
attorney was entitled to his remuneration in the pre* 
sent suit, winch was to be ascertained upon a refer* 
cnee to the RegUirar. 6 C.\V\N. 0i6===29 C. 595- 

14. Power *of-attorDey Ageoe. 

Agent — Whether entitled to all rights of 

legal practitioner— Whether has right of audi- 
ence— Principal intending to conduct proceedings 
himself— Agent, if entitled to notice. 

^ Powcr-of-atlorncy agint cannot be accorded all the 
ngbts and privilrge which are enjoyed by members of 
the legal profession. For, such an agent, unlike legal 
practitioneiSi need possess no quali^caiions wbatsover 
as regards education and character and is not bound by 
any rules of professional conduct or etiquette and is not 
subj^t to the disciplinary control of the High Court 
or of any one. The power of attorney agent, therefore, 
cannot carry on busmess as a Solicitor or attorney, 
oraftmg, engrossing and filing plaints. Judge^s sum* 
mons affidavits and gener^ly issuing legal process and 
charge fees to the principal. For, to carry on such 
business is to practise. 

Such an agent with a power-of attorney to appear 
Md conduct judicial proceedings but having not been 
•0 authorised by the High Court, has no right of 
audience on behalf of the principal either on the Ori- 
ginal or Appellate Side of the High Court. He is not, 
therefore, entitled to notice if h(j principal wants to 
conduct the proceedings himself or appoint 
an Advocate to appear for him, a$ bis powcr-of-attomey 
uthoniing him to plead is of no force. A.I.R. 10*17 

M.W. N. io 6 o=(i 937) 2 M-L-J. 

734-I-L.R. (1938) Mad. 12=172 Ind. 

A^ot with power of attorney to conduct 

proceedinga-Powera of. ^ 

*• whatever for putting a power-of- 
attorn^ g,^ to a rccognUed agent to conduct pro- 
^d^ngi in Court m the same category as a vakalat 
Ir®?* Prwt'tjoow, though probably the Jattcr 
a* a power-ofattoroey. Such a 
3PPo»“«aent as it is called is 
». those who have a 

ttgnt to plead in Courts. A.I.R. 1907 Mad 
/44 1-L.ic. (1938) Mad. 12=172 Ind. Cas. 489 (F.B.) 
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ti». ®f agent— CouBtruedon—Power u 

prosecute appeal. 

P'wtr-of attorney provides that’ wbateve 
“sent shall be accepuble to the exe 
cutont rthereof the holder of the power can engage i 

fiS Proi^iing an appeal in the lower Appel 

<5»3-584) 9 R.L 


“ attornev ordinarily comes to an enc 
whn the suit {■ ended. Attorney would require fresl 

T SShavi® **!“ '^‘”*** execuUon ^oceeninga 
2f* a^*°*i*? J? “«^Pt » notice in execution 
L,.K.bi5s A.I.R. 193? Bom. 337-= 138 Ind 
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*5- Proceedings against. 
'Proceedings against. 

crin,!S'‘r.^fir;„‘'f“' oc^du'rr, * 


^ to crimltiiil 


•Allegation making him llabl 
prosecution — Procedure* 

Where the alleeation against a Urr-ai 
amounts to a charge of criminal prosecution the conect 
procudurc to be followed is that proceedings i,n.f?r 1 * 
Legal I'raaiiionrrs- Act should not be tak< n but that 
jf It was thought necessary to take action, it should be 
by way of cruiiinal prosecution. A.l R lo j.rai 
38 C.W.N. 87 = 149 I"d. Ca.. 874 (.) ’ 

- — -Wlule it is not incompetent for the Hieli ronn 
deal under Art., 8. Le.tcfs Patent iith cSTger^^a 
cnronial nature against a practitioner, unless and 
until thpc have been investigated by a Criminal Court 
It IS emjnentl>- fiitmg that m such cases, tlie criminal 
prosecution should precede any disciplinary decision 
A.I.R. i^ti PC. tJ2 — 35 C.W.N. 64o=(ig3i) A.L.T* 
450=53 ^ L J- M.W.N. 603 = 33 Bom.L.R* 
945—53 A 183— 34L.W. 59=61 M.LJ. 130=58 I a 
152= 132 Ind. Caf. 608 (P.C.). 


Conviction of legal practitioner— Case sent 

to Bar Council for enquiry into his conduct— 
Doty of Bar Council — Whether It can justify 
action of legal practitioner— Disciplinary action. 

Where a legal practitioner has been convicted of a 
criminal offence and fais case 's lent for an enquiry by 
a Tribunal of the Bar Council into hit conduct with a 
view to teeing whether he has done anything which 
leems to indicate the necessity of taking disciplinary 
action against him, the Tirbvma] should merely record 
the fact that he bad been convicted of au offence and 
ask him to show cause why no disciplinary action khould 
be taken against liim. The Tribunal cannot go further 
and justify the action of the l^al practitioner. A.I.R. 
1938 Rang. 394=i938Rang l.R- 125 = 178 Ind. Cai. 
592> 

—Criminal proceedings against Counsel finally 
concluded— Presumption as to their correctness— 
Snbseqnent enquiry for disciplinary action-^ 
Question to be determined. 

When criminal procecedings are taken against a 
Pleader or an Advocate and finally concluded, they must 
be 'aken to have been rightly decided and the question 
to be determined in a su^equent enquiry as to whether 
the Advocate or Pleader ought to have disciplinary 
action taken against him is whether, upon a perusal of 
the facts and circumstances disclosed in the evidence in 
the criminal proceedings, his offence has been one 
implying a defect of character which unfits him to be a 
Pleader or Advocate. Such a defect of character normally 
involves moral turpitude. A.I.R. 1938 Rang. 394 = 1938 
Rang. L.R. 125=178 Ind. Ca*. 592. 

Disciplluary action— Coavlctlon for sedition— 

Legality — Whether can be challenged. 

Where a legal practitioner has been convicted for 
sedition, he cannot, in an inquiry under the disciplinary 
jurisdiction of the High Coui t, contend that his convic* 
tion was not justified on the facts found. The High 
Court must assume, for the purposi s of the enquiry 
tliat the speeches made by him contained the expressions 
mentioned in the judgment in the case against him. 
A.I.R. 1934 Lab. 251=35 Cr.L.J. 1010=15 L. 354:;; 

^6? P-L-R. 5io»I 49 loo- Gas- 7^4 (S.B.) 
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ConvictioD of Advocate conclusive. 

In II. e Piiquiry in respect of the removal of ilte name 
of an Advocatf from tl»e roils, iLe conviction of the 
Advocate by the coinpeienl Migistratc must be accepted 
as proper, .^iid cannot be re-opened. 65 Ind. Can. 560 
= H All. = A.L.J. .'00-23 (Ir-Lj. ie8=A.I.R. 
1922 All. iqo (F.B.) 


FiodtogB on questions of fact recorded by Bar 

Tribunal -When accepted by High Cotirt. 

7 lie question whether a particular Advocate has 
violated the recognized cations of profe.<^sional etiquette 
ii primarily a matter that concerns the Bar Coimcil and 
consequently, ihe High Court ordinarily accepts findings 
on qiicsitons of fact recorded by tlie Bar Tribunal provi- 
ded the findings are not perverse. A.I.R. 1940 AU. ta» 
(•939) L J. 957= 1939 A.W.R. 828=41 Gr.L.J. 21 1 = 
I.L.R. (lO-io) All. 60=185 Ind. Cas. 6it (S.B.). 


Proceedings against Advocate as to why bis 

name should not be struck off the rolls— Proceed* 
logs, whether second trial. 

Where proceedings are taken against a legal practi- 
tioner as to why his name should not be struck off from 
the roll of Advocates tlie proceedings are not in the 
nature of a second trial or a nc\v punishmeot. But the 
question is, whcUier, after the conduct of the man, it is 
proper that he should continue a member of a professiou 
which should stand free from all suspicion. A.I.R. 1935 
Rang. 458=37 Cr.L.J. 200=159 I”d. Cas. 1036. 


— - — Enquiry should not be started without grave 
consideration. 

It is right and proper that all judicial officers, high or 
low, should keep a vigilant eye on the conduct of legal 
praciiiioncrs, of whatever status, who are all ministers of 
the Court and should, in proper cases, institute inquiries 
under the Legal Practitioners’ Act or make complaind 
under the Bar Councils Act according to the status of 
•the legal practitioner concerned, but legal 
practitioners ore one and all, of whatever 
status, entitled also to the protection of the Court, and 
inquiries should not be instituted or complaints made 
without having given very grave consideration to the 
reasonable probability of the case against the legal 
practitioner being well-founded. Permanent and un- 
deserved harm may be caused to the reputation of any 
legal practitioner against whom ill-considered proceedings 
arc taken. (1931) A.Lj. 678=A.I.R. 1931 All- -180=33 
Cr.L.J. 260=136 Ind. Cas. 287 (S.B.) ^ 

—Reference to Special Bench. 

Reference to a Special Bench in the matter of a 
legal practitioner*6 professional conduct is a step 
which should not be taken lightly unless the Court 
is satisfied that the question is of such a serious 
nature that it is in the interest of the profession as a 
whole and of litigants in general that a full enquiry 
should be made into it by a Special Bench for that 
purpose. Where an attorney failed in his duty 
to disclose documenU come to his knowledge subse- 
quent to the filing of an affidavit of documents, 

Held) that the matter w^ not so serious as to 
justify further investigation by a Special Bench 61 
Ind. Cas. 908=25 C.W.N. 99=A.I.R. 1921 Cal. 267. 

-“-Court should not treat anything in the conduct 
of fhe case by the practitioner against whom proceed- 
ings are taken as indicating a lack of confidence in 
his own defence on the merits. 84 Ind. Cas. 3^3=26 
Bom. L.R. 887=A.I.R, 1925 Boro. 1 (F.B.). 

— — Where the Advocate-General has not moved the 
Court at the instance of the representative bodv of 
ihe profesMon ihe rule should Be served upon the 
body also in order that they may have an o^rtu- 


nity of representing to the Court the point of view 
of the prefession. 84 Ind. Gas. 353=26 Bom. L.R. 
887= A.I.R. 1925 Bom. r (F.B.). 

— —In proceedings which afRct an officer of the 
Court personally it is necessary that the rule should 
be brought on for hearing as quickly as possible. 
84 Ind. Cas. 353 = 26 Bom. L.R. 887 = A.I.R. 1925 
Bom. 1 (F.B-). 

Misconduct— ProceefUngs by Advocate-Gene. 

ral — Right of private party to be heard. 

It must depend upon Uie discretion of the Court 
having regard to Ute circumstances of the case to 
decide whether a private party may be heard or not 
after proceedings have been taken by the Advocate- 
General against a legal practitioner for professional 
misconduct. 84 Ind. Cas. 353=26 Bom. L.R. 887 = 
A.I.R. 1925 Bom. I (F.B.). 

Privilege— Full Bench. 

The question whether a Counsel has exceeded the 
licence given him for conducting the case can only 
be dealt with by the Full Bench. 9 Ind. Cas. 509 
(Cal.) 

Suit for accounts against Counsel. 

Even if there be no general agency between Goun« 
scl and client, a suit for accounts is mainiainable 
against Counsel in respect of the suits in which be 
was engaged by the client. 33 P.L R. io74=A.I.R. 
1933 Lah. 60=140 Ind. Cas. 564 (1). 

16. Professional GosnmuDicatJons. 

See Evidence Act, $. 126. 

17, Purchase in execution procoedingi. 

Purchase in execution proceedings Sale 

not Invalid. 

Although a pleader purchasing property at an 
auction sale in execution of a decree in which be 
was profcMionally engaged on behalf of the decree- 
holders infringes certain rules of conduct, the sale 
does not thereby become invalid. 117 Ind. Cas. 
^1=6 O.W.N. 226=4 Luck. 635=A.1.R. 1929 
Oudh 235. 

- 'Concealment of name — Sale invalid. 

There is no more certain way of taking advantage 
than the way of concealment, and if an attorney or 
agent can show he is entitled to purchase, yet if 
instead of openly purchasing he purchases in the 
name of a trustee or agent without disclosing the 
fact, no such purchase as that can stand for a single 
moment and the advantage be has acquired by 
concealbg the name of the real purchaser must be 
given up Even where the Trusts Act docs not apply 
the above principles hold good. 8t Ind. Cas. 752= 
33 M.L-T, 473=1924 M.W.N. iS5=*i9 M.L.W. 
349=22 A-L.J. 177=51 I-A. 24=2 Pat. L.R. 96= 
M Gal. 299=26 Bom. L.R. 575=5 L.R.P.C. 110=29 
C.W.N, 491 = A.I.R. 1924 P.C. 34=’46 M.L.J. 532 
(P.C.). 

18. Re-instatement. 

Re-instat«m«nt — Gonsidecatioas — Moral fit- 

n«8S — Burden of proof — Legal pracdtloaer 
found guilty or cheating his client. 

When an applicant seeks admission to the Bar 
and the Court is called upon to determine his moral 
fitness for the position to which he aspires, be ii 
entitled to the benefit of the presumption that be is 
morally fitted for such position and but little evidence 
may be required in support of bis appUcatiov, 
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When he hu been so admitted and it ii charged that 
he ii unfit to continue to exercise the power vested 
in him ai a pleader, the Court il»ould guard his every 
right and see to it that he is not deprived of an 
opportunity to follow his chosen proft>sion excepting 
upon clear proof of more than trivial abuses of the 
confidence that has been reposed in him. But when 
after full and fair trial he stands convicted of such 
wrong doing as demonstrates hit unfitness to act as a 
pleader — an officer in courts of justice— and his 
licence as such has been revoked, if he petitions for 
re»instatement the onus is on him to establish by 
laiitfactory evidence, that he hat undergone such 
moral change as to render him a fit person to enjoy 
the trust and confidence once forfeited. A court 
should^ be slow to disbar but it should be even slower 
to re-instate. It should endeavour to make certain 
that it does not again put in th^ hand of an unworthy 
petitioner that almost unlimited opportunity to inflict 
Wongs upon society possessed by a practising practi- 
tioner. It becomes the duty of the Court upon a 
petition for re-instalement of one who has been 
dubarred to seek such information as it may lawfully 
receive touching upon the moral fitness of the peti- 
tioner to be admitted to practise his profession as a 
pleader. A legal pracJitioner, who after a fair 
trial, found guilty of an offence of cheating his client, 
which was not the result of momentary lapse but was 
a deliberate act calcuiatedly executed is absolutely 
unfitted for the profession of law and should never be 
allowed to return to the profession whatever his 
promises as to the future and whatever be the number 
of recom oendatioDS bearing upon their race evidence 
of the worthiness of such a p^itioner. A.l.R. 1949 
E.P. 344=51 Cr.L.J. 140 (F.B.). 


— -R^lnatatement — ConBiderattoaa — Advocate 
removed for misbehaviour Involving moral 
turpitude. 


There is no absolute bar to the re*admission of < 
Advocate removed for misbehaviour involving mor 
turpitude. The punishment is not perpetual but tl 
only set of circumstances In which such a person c« 
^ re-admitted U when if at all, he can satisfy tl 
Court that as the result of the punishment he h 
undergone since his exclusion, he has got to ebatteni 
w remorse and hardship that the temptations to whi« 
he gave way once, when be committed acts justifyij 
his exclusion, are such that he, by virtue of Y 
relormed cliaracter, will now be -able to resist. Tl 
onus of proving that his character has been $0 reforrm 
» On the applicant and he must discharge that 1 
evWence, The nature and the gravity of the offen. 
originally committed by him has to be considered, 
also the effect that the punishment for the offeuce ar 
Tiardship during the period of exclusion are like 

ml character. Evidence usually in tl 

form of affidavit should be fumuh'^d by the petiUon 

!C. which tends to show that during tl 

juried of excluiion he has led a blameless life ai 

Thi of bis neighboui 

jf ®f * 

be sufficient. I 

Si^eSurt <be conscience 

that he hjM in petition for rcinslateme 

«<l«bed that sense of duty, hono. 

it waliS k 1 *bat therefo 

the without degradii 

IliJJ without dangi? to tJ 

retention on 

5®?* ?S advocates cannot be decld 
to hardship or on app< 

»«»•«. of duty. I.L.K. (19^7^ Uh. 150= 
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RUR. 62=2116 Ind. Cas. 47o=A.I.R. 1946 Uh. 338 

Re^lDStatcment— Mukhtear dl.barred on Bod- 

ing of criminal breach of trust In respect of 
cllenC’s money. ^ 

The relationship between a lawyer and his client is 
one that demands the utmost good faith on Uic part 
of Uic la\vycr. The ignorance of clients, their inability 

to be present on every occasion when money is paid 
or received on their behalf, and the general reputation 
of mrmberi of the profe$j;ion a]l require that a person 
who derogates from the high standard demanded of a 
legal practitioner must not be permitted to be in a posi- 
tion where he can harm the interest of hii clicnis, and 
the reputalion'of the profession to which he belongs, and 
at the same time, the reputation of the Court fur the 
administration of justice. Where a Mukhtar whose 
name was struck off the Roll in 1937 on a finding 
that be had committed criminal breach of trust in 
respect of a sum of money entrusted to him by his 
client, applied in 1945 to be re-instated attaching to 
his petition a number of certificates granted to him by 
persons who testified to his good conduct since the 
original proceedings were taken against him. 

Held, that the moral lapse which occurred in 1937 
was such ag to indicate that the petitioner was not a 
person who should be placed in a position of trust 
vshere the possibility must alwavs arise of another 
lapse. 226 Ind. Cas. 388= 1946 P.W.N. 299=12 B. R, 
742=47 Cr.L, J. 932=A.I.R. 1946 Pat. 357 (F,B.). 

Moral tui^ltude is no abBoIote bar to re-lo.ta- 

teraent— Applicant can satisfy Cousrt that be has 
got so chastened by remorse and hardship 
that be can resist temptations to which be gave 
way once— Onns to prove reformed character 
is on applicant— Nature of evidence required 
indicated. 

There is no absolute bar to the rc-admission of an 
Advocate removed for misbehaviour involving moral 
turpitude. The punishment is not perpetual but the 
only set of circumstances m which such a pierson can 
be readmitted is when, if at all, he can satisfy the 
Court that as the result of the punishment he has 
undergone since his exclusion, he has got so chastened 
by remorse and hardship that the temptations to which 
he gave way once, when he committed acts Justifying 
his exclusion, are such that he, by virtue of his reformed 
character, will not be able to resist, the onus of proving 
that hb character has been so reformed is on the 
applicant and he must discharge that by evidence. 
What type and amount of evidence is required will 
naturally depend on the facts of each case, but it 
certainly cannot be a mere assertion by the applicant 
himself coupled with an assurance to behave in 
fature. This nature and the gravity of the offence 
originally committed by him has to be considered, as 
also the effect that the punishment for the offence and 
hardship during the period of exclusion are likely to 
have had on his character. Evidence usually in (he 
form of affidavit, should be furnished by the petitioner 
for re-admbsion which tends to show that during the 
period of exclusion he has led a blameless life and has 
earned the esteem and regard of hit neighbours. He 
could show in a variety of ways that in him has 
awakened a higher sense of honour and duty since he 
originally coromikird the offence justifying his removal. 
This he must prove affirmatively and satisfy the 
cootcience of the Court dealing with the petition for 
re-instatemeot that he hat in met acquired that sense of 
duty, honour and integrity which he once lost, and 
thftt therefore it would be safe to readmit him, withoijt 
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de^ading the profession of law and without danger to 
the litigant public. A.I.R. iq }6 Lah. 3389236 Ind. 
Cas. 4/0 = 49 Pun. L.R. G 2 (F.B.). 

Name struck off from roll for misappro- 
priation— When can be re»admitted. 

Before the Court can re-admit an Advocate who 
has been struck off the rolls for misappropriation, 
the Court must be fully satisfied that be has fully 
regained his character and is fitted for re-admis- 
sion into the rar^ks of an honourable profession. 
Mere opinion is not sufficient. The Court requires 
solid facts and cogent reasons, not merely the 
opinions expressed by gentlemen who had given 
him Certificates. Re-admission does not depend 
on tiic fact that he has been suspended or struck 
off the rolls for several years. He can only be 
re-admitted if he can show that he has become 
worthy to act as an Advocate. In deciding such 
matters, the Court has a duty to the public and 
where an Advocate has been guilty of misappro- 
priation, it must be shown that there is no likeli- 
hood of such an offence being committed agai 

(After considering all the facts, the Court thought 
it fit not to re-admit the Advocate! A.I.R. 1^39 
Mad. 917=.';0 L. W. 566= (1939) M.W.N. 1037 = 
(1919) 2 \f.L.I.630= l.L.R. (1940) Wad. 84=41 
Cr.L.J. 185=185 Ind. Cas. 417 (S.B.) 

— — Re- instatement— Considerations— Advising 
on law for reward after being struck off — 
Strong ground for refusing ro-instateraent. 

The success or otherwise of an application for 
re-instatement must depend upon the character, 
reputation, behaviour and other matters regarding 
the applicant after he has been dirplaced from 
his membership as pleader from the roll. It is 
no ground to support an application of that sort 
to state that the appl'Cant has advised friends and 
clients in legal affaTS. If after ceasing to be 
qualified as a professional gentleman in legal 
mattersi an individual nevertheless, to the utmost 
extent possible continues to act for reward in 
legal matters and advises in Such matters that 
would be very strong around to refuse his appli- 
cation for re-instatement. I-T-.R. (1948) Mad. 

449= \.T.R. I9t« Mad. 62 = 1047 .M.W.N. 521 = 60 
L.W. 560=(1947)2 xM.L.J.250 (F.B.) 

— — Re-instatement — Evidence on which the 
Court will act upon — Practice — Certificate 
as to character and integrity — Statements as 
to opinions ©f deponents in affidavits — Value 
to be attached. 

In applications for restoration to the roll of 
advocates, it is not the practice of the High 
Courts to act upon more certificates of character 
and integrity of the applicant subsequent tn the 
removal of his name from the rolls. The contents 
of such certificates have to be placed in the form 
of affidavits. In such cases, the Court would not 
pay attention to statements as to opinions but 
only to statements of facts regarding the appli- 
cant's conduct, behaviour and trustworthiness. 

Upon a review of the circumstances of the 
case* including the statements in the several affi- 
davits by people who had employed the appli- 
cant or engaged hi$ services since his name was 
removed from the rolls, it was held that the 
applicant had atoned for his past misconduct, had 
re-instated himself as an honest and upright 
l^cmber pf aocie^f bad ohowp that he was now 


a person who deserved the confidence of his 
fellow citizens and had regained the character 
which was formerly his but which he lost by 
reason of his misdeeds and that therefore he 
could be readmitted to the roll of advocates. 
1947 M.W.N. 475 = 60 L. W. 508= A.I.R. 1948 Mad. 
137=(1947) 2 M.L.J. 213 (F.B.) 

Relationship between lawyer and his client 

demands utmost good faith on part of lawyer— 
Mukhtar committing criminal breach of trust 
respecting client’s money — Muklitar struck off 
Roll — Application for enrolment— Mukhtear’s 
subsequent good conduct testified by number 
of persons — Petitioner held should not be en- 
rolled as possibility must always arise of 
another lapse. 

The relationship between a lawyer and his client 
is one that demands the utmost good faith 00 
the part of the lawyer. The ignorance of clients, 
their inability to be present on every occasion when 
money is paid or received on their behalf, and 
the general reputation of members of the profes- 
sion, all require that a person wlio derogates from 
the high standard demanded of a legal practitioner 
must not be permitted to be in a position where he 
can harm the interest of his clients, und the reputa- 
tion of the profession to which he belongs, and, 
at the same time, the reputation' of the Court for 
the administration of justice, Lawyers are officers 
of the Court, and their misconduct cannot but 
affect that trust which litigants are entitled to place 
in the conduct of legal proceedings* 


Where, therefore, a Mukhtar applied to be 
enrolled as surh, his name having been struak off 
the roll on a finding that he had committed cr'mmal 
breach of trust in respect of a sum entrusted to 
him by a client, and a number of persons testified 
to his good conduct since the original proceedings 
were taken against him: 

Held, that although the reputation of the Mti- 
tioniT was somtrwhat better than it was at the tint 
of the original proceedings taken against him, Ine 
moral lapse which had occurred then was such as 
to indicate that the petit-oner was not a person 
who should be placed in a position of trust where 
the possibil'tv must always arise of * 

A.I.R. 1946 Pat 357=12 B.R. 742=226 lod. Cas- 
388=47 Cr. L.J. 9^2 (F.B.) 


— Re-instatemcDt — Prlndpl*®. 

The High Court has power 10 emcriain a 
for the re-instatcmcnt of an advocate itruck on * 
rolls. When a question of re-ioita«emenl arises w 
the Court has to see i» whether the applicant, 
was disbarred, has honestly endeavoured 
his character so that if restored to Bar lie will be .f 
and honest and he can be expected to conduct 
at an officer of the Court and co-operate in the adnrn^ 
tration of law and maintenance of order. 5,* *4y»* 
H.C.R. 42=24 Mys. LJ. 83 . 


Pleader— Dlsmlacal for professional wir 

condoct— Re-instatement, gronnd for. 

Where a Pleader who was removed from practice 
the ffround of profetiional miscoodiict, tome Y 
applies for re.admiisioo saying ‘he tender* bu 
tiooal apologies, proclaims his unqualified 
and promises a clean and unspotted career in . 
given an opportunity,* neither the interests of 
nor the public interests, nor the interests of the 
atoQ detnapd fhat clcpBency should be y^thbeld fifOfP bnp* 
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46 Bom. L. R, 7033A.I.R. 1945 Bom. 39=1- L- R* 
(1944) Bom. 713=219 Ind. Cas. 459*=46 Cr.L J. 625. 

~~Br)bcry or attempted bribery by Advocate — 
Advocate disbarred for Such offence— Re-instate* 
ment after foqr years — Propriety of. 

Aq Advocate found guilty of an offence like bribery 
or attempted bribery ii guilty of gro'«6est prf’fe>-»ional 
misconduct and can, in no circuinttaaces, suffer to light 
a penalty at tuspcnsion for four >eart. Jt it an offence 
which can necetiarilv only be purged after ttrenuout 
efforts and after a long period during which be hat 
tried his best to reinstate himtelf in society. The door 
is not, however, ineviiabb and permanently shut to per- 
sons who are disbarred: they may. after 'he lapse of a 
suitable period of lime, provided their conduct hat b^en 
uniformly saii»factory, ultimately reach ?c-in»tat» ment. 
But re-instatement it not a matter of course and it it 
not lometbing which can be hoped for within a brief 
period of four yeart. A.l.R. 1939 Rang. 142=1939 
Rang- L..R. 213=180 Ind. Cat. 902 (2) (S B.) 

—Misconduct and suspension — Re-instatemeot— 
Inherent Powe* of Court to re-instate— Principles. 

The High Court hat power to re-instate a legal 
practitioner diimiitrd for mirconduct. But he will not 
be reirutated at a matter of course after a certain length 
of time if hit conduct during that time is not called in 
question. The nature of the offence or misconduct for 
which he was ditbarred, the length of time which he 
has elapsed lince bit dismissal, the extent to which he 
has been tried in other walks of life, the opportunities 
he had of acting honettly in the face of temptations and 
the opinions of respectable persons who have had per- 
sonal experience of his honesty are the important deter- 
mining factor!. Where the circumstances in which a 
legal practiti >ner deviate from the path of recitud** are 
not of a recurring nature or do not suggest a deep, 
rooted criminal tendency, a few ^ears of unblemished 
life may jutilfy the belief that he has turned a new leaf. 
Where, however, the offence or misconduct proved 
against him was of such gravity at to indicate an in- 
herent defect of character and moral depravity, very 
cogent proof ought to be forthcoming to tatufy the 
Court that be hat completely reformed himself. 

Held, on facts, no c&<e was made out that Mukhirar 
who wat convicted of criminal breach of trust should be 
re-instated A.l.R. 1937 All. 50= (1936) A.L.J. 1396 = 
1936 A-WR. 1160 = 38 CrL.J. 296 = I.L.R. (1937) All. 
411 = 166 Ind. Cat. 8t8 (F.B.) 

•— Exclueion from practice— -Re-lnstatlng of— 
Juriedlction — ^Teats. 

The High Court has the power to re-instate a Pleader 
even though the Court, for professional miscoj,duc(, had 
■truck him off the roll. 

The guiding principle in re- instating it to tee whether 
the icntence of exclusion had the salutary effect of 
awakening in the delinquent, a higher sense of honrur 
and duty, and whether, during the period between his 
expulsion and the date of the application forre-instatc- 
ment, the applicant’s conduct has been such as to satisfy 
^h® 'hat be might be safely eutrutted with the 

affairs of clients and re-admiiied loan honourable pro- 
f^ion without that profession suffering degradation, 
Vrtiat the Court has to sec is whether the applicant has, 
•tnce he wss expelled, bonest'y endeavoured to rehabllt- 
. tate his character so that if restored to ihe bar, he will 
be upright and honest in hii dealings ; 

' that the applicant had, for an adequate period, 
Acted in such a manner as will permit the Court to 
caCTOse ita discretion of allowing him a chance of 

radcoalnf Us ebaraetcr. gOBom. ii6i-A. I-R- 
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1937 Bom. 48">IJ.»R. (1937) Bom. 99=166 InJ. Cas. 
628. 

— Advocat® offending against criminal law 
struck off the rolls— Whether can be re-lnstnied. 

When an Advor.ite is struck off the rolls of A«lvof atrs 
for having offendrei against criminal law he canimt l>e 
re-instated as an Advocate except in very execeptinnal 
circumstances. A. I. R- 1936 Rang. 368=14 R. 390 = 
37 Cr.L J. 905= 164 Ind. Cas. 236 (1) (S B.) 

— Misconduct — Re-admission to profession. 

The High C''urt is under a manifest duty to give a 
legal practitioner, who has been removed from the 
roll of Icg.il practitioners in consequenre of a serious 
offence in the course of his professional duties but who 
realises the gravity of his offence and having made up 
his mind foi the futttre to Irad a straightforward and 
honourable life is able to satisfy the High Court that 
for the past seven years since his removal from the 
roll of legal practitioners, it has been his genuine and 
earnest endeavour to rehabilitate his chaiactrr, 
another opportunity of practising the law, by cancell- 
ing the order standing in the way of his practising. 
82 Ind. Cas. 282=25 Cr.L.J 1274 = A.1.R. 1925 

Pat. 250. 

On a question when and how, a legal practi- 
tioner who has been debarred, should be restored to 
hi« former position, the test to be applied Is whether 
the sentence of exclusion, however right, has had the 
salutary effect of awakening in the delinquent a 
higher sense of honour and duty, and wheihcr, in 
the interval, his conduct had been so irreproachable 
that, not withstanding a delinquency in earlv life, he 
might be safely entrusted with the affairs of clients and 
admitted to an honourable profession without that 
profession suffering degradation. An application to 
strike off the roMs or re-admit to them ought not to 
be looked at with respeot to the punishment of the 
individual himself. The Court has a duty to perform 
to the suitors and to the profession of the law, and is 
bound to see that the persons admitted to it arc 
persons on whose integrity and honour, reliance may 
be placed, persons whose conduct has been such as to 
inspire coT»fidence in their character. 79 Ind. Cas. 
564=16 S.L.R. ii=:A.I.R. 1921 Sindgi (F.B.). 

—Power of High Court to restore a pleader. 

Although there is no express provision for a review- 
of an order made under the Legal Practitioners’ Act, 
there is inheieni power in the High Court to restore 
a Pleader whose name has been struck off the rolls. 

4 A.W.R. t404=A.I.R. J935 All. 321=156 Ind. Cai. 
243 (F.B.) 

Hiflmissal for profeasional mlscoBduCt — Re- 
admiasioD— Procedure. 

Where a Pleader who wat removed from practice 
and whose sanad was cancelled on the ground of pro- 
fessional misconduct, is allowed to resume practice, 
the proper procedure is to permit him ^ to take out a 
new lanad bearing the date on which it is taken out. 
46 Bom. L.R. 703=LL.R. (1944I Bora. 713=219 Ind. 
Cas. 459=41 Cr.L.J. 625=A.1.R. 1945 Bom. 39. 

19. Relation with elient. 

Sec also; QvU P. C., (1) O. 9, R 9 Sufficient ^aee- 

0« 9i K» ly^Solficicot Cad#6s 
—No general agency. 

There is no such thing as general agency between a 
pleader and bis client. In every suit the contract of 
agency become* complete when the vakalat is 
excepted, and it rads with termination of the sujt, 
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gglnd. Ca«. 456=50 Mad. 249=^^ M.L.W. 818= 
1927 M.W.N. 32 = 38 M-L.T. •->6 = A.I.R. 1927 Mad. 
*57=51 M.L. J. 80^. 

No general agency. 

There i« ik> such ihing as a etaiiding relation of a 
legal pr.n uiioncr to a man. A man is a pleader for 
another only whe^ that other has occasion to employ 
him as n-ch. TKat employment m.-»y be either to 
coiyhict a suit or to advise him about some matter in 
\.!iich legal advice is required, but there is no such 
general rcl.ationship as that of solicitor and client of a 
standing and p''rmanent character upon all occasions 
and for all purposes. 84 Ind. Ca«. 276 = 35 M.L.T. 
84= tQ24 M.W.N. 517=A.T.R. 1924 Mad. 840=47 
M I. J. 483. 

*— — Solicitor’s niaaagliig clerk and client. 

The relationship existing between a client and 
solicitor's managing clerk who is in charge of the 
client’s rase and who introduces the client is a fiduciary 
rclation'hip. (1902) 4 Bom. L.R. 4C9. 26 B. 6O9. 

— — Solicitor’s clerk and client — -Bouo^y by client 
— Independent advice to client — Absence of — 
Validity of gift. 

A bounty by client to a solicitor's clerk cannot be 
enforced In the absence of proof that the client had 
independent advice. 4 Bom. L.R. 469=266. 

68g. 

20. Rights and Duties. 

Sec also: Legal practitioners* Act, S. 4. T. P. Act, 
S. 136. 

^Attorney — Rights of — Law In India atvl 
England — Constitution of India, Art. 225. 

The rights of attorneys in India are the same at 
the riglits of Solicitors in England under the Coininun 
Law except in so far as the latter have been modified 
by statute. This was the law before the esiablirh- 
inrnt of the Indian Republic and the law as it existed 
before 26lh January, 1950, has under Art. 225 of the 
Constitution been maintained and continues. 54. 
C.W.N. 764. 

■ - Rights and duties of Attorneys — Law of. 

The rights and duties of ailorncys are governed by 
the English common law. 105 Ind. Cas. 383=51 
Bom. 855*»29 Bom. L.R. ii96=A.I.R. tgay Bom. 542 

^ — CounBel-“Duty of^Lcaving examination of 
witness to Court and submitting to tendency of 
Court — Propriety of. 

It is the duty of counsel appearing for paitirs to take 
the trouble to see that the record is properly completed. 
It is neither proper nor desirable for counsel to neglect 
the duly of a-vkinv necessary questions of witnesses in 
examination, and to leave it to the judge to do to, 
freling that the tendency of the Judge lies in a particular 
direction. Counsel should not submit to that tendency. 
Counsel has no doubt a duty to the Judge, but he has 
also a duly himcelf and a duty to his client, and it is 
entirely unbefitting the dignity of the Bar for any 
Counsel to permit himself to be made a sort of pliable 
instrument in the hands of the Judge. It is not for 
Counsel merely to watch which way the wind blows and 
then to trim his sail according to that wind. He must 
do Ills duty to his client even when he feels that the 
Judge is for the time being against him. 51 Bom. L.R. 
523=A.I.R. 1949 Bom. 346=I.L.R. 1950600. no. 

— Coaosel aoceptlag valoUat, though ao fe« wit* 
pald->~Not prosent in Court thoogh notice of 
heoring wms pest to Um’-Froprloty. 


Apart from the duty which a counsel owes to his 
client, he owes an obligation to the Court also. Where 
a counsel has accepte<l a vakalat though no fee was paid 
to him and has filed it in Court and notice of hearing 
is sent to him, but he leaves the station without making 
any arrangements for representation to be made to the 
Court with the icsult that no body appears on the 
date of hearing and the case is dismissed, the conduct of 
the counsel is open to criticism. 22 Luck- toi = A.I.R. 
1948 Oudh 144=1947 A.W.R. (C. C ) 272= 1947 O-A. 

(C.G.) 272 = 1947 O.W.N. 537. 

—'—Rights of, while condnctiDg criminal Case. 

A counsel must be free and unhampered in the conduct 
of the defence of a case, especially in a murder case, 
aiid if he considers tliat a particular plea is available be 
is entitled to raise it. The question whether the plea is 
tenable or not is for the Court to decide. A. I R. 1946 
Nag. 321=226 Ind. Cas. 377=47 Cr. L. J. 918 = 1946 
N. L- J. 656= I. L.R. (1946} Nag. 946. 

— — pleader engaged on behalf of person for 
certain cases with separate vakalat for each case 
— Whether prevented from appearing against 
such person in another case. 

Where a Pleader decs not hold a general retainer on 
behalf of a ceitain person but has merely been engaged 
in certain cases and in each case, he it given a 
separate vakalat, there i‘ nothing to prevent him from 
appearing on behalf of another person against the 
foiinrr in another case. A.I.R. 1943 Mad. 493=fi943) 

1 M.L J. 487=56 L.W, 344=44 Cr.L.J. 735=1. L.R. 
(1944) Mad. 71=1943 M.W.N. 512 = 208 Ind. Cas. 147 
(S.B.). 

— — Advocate and Pleaders— 'Duties towat^s 
clients — Advocate appearing for one party in 
dispute should not be allowed to appear on bc« 
half of other party and against original client In 
subsequent litigation arising between them out of 
same dispute. 

Though the methods of appointment of Advocates and 
higher or lower grad** Pleaders are different and the 
discipline by which they arc controlled arises from 
different sources, their duties as representing their clients 
ars similar and the i)rinciples applying in one class of 
legal advisers ought to be applied in the case of 
another. 

An Advocate or Pleader who has appeared on bcha 
of one party in a suit ought not to allow himself to be 
placed in the position in which there might be tome 
suspicion, whether well or ill founded, that hit know* 
ledge of his client’s case would be used by him on a tu^ 
sequent occasion in appearing for another party and 
against his original client. 'Therefore, a legal practi- 
tioner who has acted for one party in a dispute should 
not be allowed to act for the other party in subsequent 
liiiffation between tlicm relating to or arising out o? that 
dispute, a i r. 1939 Rang. 183=1939 Rang. L.R. 514*= 
162 Ind. Cas. 77 ^S. B.) 

— —Counsel brifed by one party at one stage of 
the case, cannot appear against intereat of client 
^Assurance not enough. 

As a matter of practice, a Counsel should not be 
allowed to appear against the interests of a person who 
has briefed him at one or oilier stage of the case. It is 
absolutely necessary for taking opinion that the party 
should lay all his cards before the Counsel concerned,'- 
and it is only after he has thoroughly gone into the facts 
of the case that a lawyer can be in a position to a<Mso 
bis client. In the circumstances, it would be unfair to 
allow the Counsel to appear against the same person 
iftter on, and an assurgi^ on port of tfagt indlvi'' 
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du&l would also be of no avail in the matter. A.l.R. 
•935 Pcsh. 65 = 158 Ind. Cas. SOi* 

Rights »nd duties— Accepting briefs-— Brencb 
of confidence. 

A counsel ought not to accept a brief in any case 
in which he would be embarrassed in the discharge of 
his duty by reason of the coi.fidcnce reposed in him by 
the other party in a previous though unconnected case, 
and if his embarrassment is svlf-cvident and his action 
an obs-ious scandal, it can be brought before the general 
Cotmcil of the bar. A.I R. 1930 hlad. 6a6. 


—Breach of confidence. 

A, a Barrister, allowed a client S to see him and 
to give his version of the case in full without warn- 
ing him that he had not yet accepted the ca<e and 
therefore could not regard himsdf as his advocate 
and without warning him *hat the other side had 
approached him to represent tlreiu in the matter 
and tliat he bad not yet declined tlieir offer. Sub- 
sequently A was engaged by the other side. 

Held, that there could be no doubt that S reposed 
confidence in A by dUcussing the case In a way he did. 

Held) furilier, that the conduct of A could not be 
regarded as professional misconduct but the case came 
within the ambit “Counsel ought not to accept a 
brief against a party even though the party refuse to 
retain him, in any case in which he would be 
embarrassed in the discharge of his duty by reason of 
confidence reposed in him by that party'* and the 
Court is justified in holding that it would not be 
fair to S to allow A to appear for the other side. 

0 Rang. 446=A.I.R. 1930 Rang. 355. 

—Changing aides. 

P, a legal practitioner, acting for his client S, a 
vendor, sued to set aside an award made in respect 
of a dispute about conveyance and under instructions 
from S alleged that the agreement by vendee M to 
finance S which formed consideration for conveyance 
being left unperformed by vendee t)>e award which in 
effect confirmed agreement which was the basis of 
conveyance was illegal and tbc conveyance was invalid. 
Subsequently S sued to set aside conveyance on 
grounds of undue influence, mi>rcpretentation and 
inadequacy of or failure of Consideration. In that 
suit P appeared on behalf of M and denied allegations 
ofS and affirmed the validity of conveyance. 

Held, that P's changing sides was bound to em- 
bitter liitgaiinn and be prejudicial to S and that thcie 
was a probability of mischeif and consequently P 
ought not to appear for M. A.l.R. 1917 P.C. 30, Foil. 
8 Rang. 44=A.I.R. 1930 Rang. 185. 

— Where it it sought to restrain a Vakil from 
appearing for the opposite side, it mutt be shown 
that the party who desires to prevent the vakil fiom 
appearing ihould have offered the engagement in 
the first instance and the Vakil should ^vc refused 
the engagement on insufficient or improper grounds. 
The mere fact that instructions were obtained in other 
proceedings which arose out of a right claimed in the 
P>'^eedin^i under consideration, gives only a 
prnerential right to the party to engage the Vakil 
and if he is prepared to engage him, the Vakil has a 
• duty to appnr for him and not to appear on the 
other side, no Ind. Cai. 544= A.l.R. 1928 Mad. 597. 

^ < — ~-l<egal pancHtloner ahonld create confIdeDce 
that laforsiatlon from client wlU never be 
atUlscd against him. 

Fleaden would do well to avoid any conduct on 
their part which is reasonably capable of being 
Stjiynderptood. |f a plea^ advises or acts for a 


client be should not appear ngninst him in uny 
subsequent proceeding if be fn )}. that he might m 
such proceeding even uuconstiou»ly use llir iufV>rina- 
tion gained from his former clitiii agaiiikt liini. 
Clienis should have the fullest cmifuh nee in tl.rii 
legal advisers and »lmuld not be deterred or bam- 
|)creil in disclosing the .-.trengib and weekness of their 
cases bv the bar that their instructions niiglu at some 
future time be used against them by their legal 
advisers, qg Ind. Cas. 300= 48 Mad. 676=22 M.1..W. 
eoC^A.I.R. 1925 Mad. 1201=49 M-L-J. 3G6. 

■ It is an elemcntaiy principle of professional 

ethics that it is not proper for a legal adviser to use 
knowledge obtaijted in oitc case to tlic deirirneiii of 
his client in another case. Where there is a danger 
of that occurring in anv case it can only be avoiderl 
by not allowing the Pleader to accept the later 
engagentent or to act the rrnnder. 62 fud. Cas. 712“ 
13 M.L.W. 54*= 1921 M W.N. 646= A.l.R. 192J Mad. 
666 — 41 M I.. J. 60, 

■ Appearance at trial both as counsel and 
party. 

An Advocate, who is accusrd with r-lbcrs of a 
criminal off* nee, cannot appear at the tfi.'d as Counsel 
for his co-aicused. Coujijel cannot appear in the 
same matter botli as Counsel and parly. There is 
no objecliou to an Advocate who is accused of a 
crimmal offence or iii a parly in a Civil Court con- 
duciing his owm defence or his own case. He is fully 
entitled to do so. But he cannot he in Court in tin* 
same matter in the two capacities. A.l.R. 1941 Mad. 
8o8 = (i94i) 2 = I-W. 133=1941 

M.W.N. 683=43 CrL.J. 43—1. L R. (1941) Mad. 
1019=196 Ind. Cas. 624. 

• - Duty of Counsel to give correct statement of 
facta. 

When Counsel take on themselves the responsibility 
of making iiaicmenib of fact to the Court, the Court 
is entitled lu assume that tho-e statements are true 
in every partietdar, to that it may implicitly rely 
upon them. This is a rule which admits of no 
qualification. It is an honuurablc obligaiion of th*- 
Bar aud of great value in the admiristiatlon of 
justice. A.l.R. 1940 F.C. 23 = 6 B.R. 498=21 P-L.T- 
405=(i04o) I M.L.J. 28 .^up. = TbR. (1940) Kar. 
(F.C.) 52 Sup. = (t04o) M.W'.N. 685=52 M.L-W. 
122=44 C. W.N. (F.C.) 29=72 C.L.J. i4a = (i940) 
F.C.R. 75= 187 Ind. Cas. 453 (F.C ) 

Duty in making atatementa. 

Counsel should rtalizc their responsibility when 
they make statements of fact on behalf of their rlienii 
and should not commit ihcir clients to any position 
on which they are not sufficiently informed; but if 
once a iiatrment is made in all solemnity, especially 
when it goes to the root of the case, it cannot be 
ignored lightly. A.l.R. 1937 Lah. 437=174 Ind. Cas. 
722. 

. - Rights and duties — ^Taking Inatracflona- 

I^gal Practitioners must make some effort to 
acquaint themselves with the necessary informaticn 
for carrying on their business and advising ihc-ir 
clients properly. They should not allow their clients 
to go to Court for trial without the available materials 
and the relevant documents. It is heart breaking to 
see how lawyers practitioners go blindly along a 
beaten path without giving themselves the trouble 
to understand what their clients really want and 
without availing themselves of the ma^lnery which 
the Legislature has provided with sucii scrupulous 
care. 64 Ind. Cas. 878=44 All. 176=19 A.L. J. 971 = 
A.l.R. i9«2 Alb 2M' 
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legal practitioner 

Rights and daties— Thorough study. 

A part of the duty of a IcgaJ practitioner e to 
thorot^hjy familiarise himself with all the ins and 
outs of^hi* client's case and to stvidy it from every 
aspect. 6a Ind. Cas. 712 = 13 M L.W. <^41 = 1921 
M.W.N. 646 = A.I.R. igai Mad. 666=41 M.L.J. 60. 

——Counsel most prepare cage before coming 
to Court — Documentfl on record — Pleader should 
not take Court*a time in findiog oot passages 
from documents— Duty of clients to%vards 
Counsel. 

It it incumbent on Counsel to prepare their cases 
before they come lo Court and it is not proper that a 
prolonged period, of the Court’s time should be taken 
up by Counsel endeavouring to 6nd out a passage in 
a vernacular document which is on the record. It it 
the duty of clients to tupply certified copiet of all 
necessary documents to their Counsel in order that 
Corinsel may be aware of the necessary passages in the 
documents ^fore the case is heard in Court. It b not 
possible for Counsel to supply the place of evidence by 
nil argument. A.I.R. 1939 All. 303={i939) A.L.J. ti8 
= »939 R- D. 115=1939 A. W. R. 176=I.L.R. (1939) 
All. 447=181 Ind. C^t. 745« 

- - —A Pleader defending a person has to do more 
than go through the record. He has to go through all 
the prosecution evidence, find out what defence may 
best be set up and what means there exist for putting 
up that defence. 39 Cr.L.J. 576=A.I.R. 1938 Rang. 
198=175 Ind. Cas. 350. 

■ --Duty of Advocate — Condoct of cas©— Pro- 
per arrangements. 

Obiter Per Sharpe, J.— It is ordinarily the duty of 
an Advocate to be present, or to make ruiiable arrange, 
ments for the conduct of the case, and the Courts arc 
not to be inconvenienced by the postponement of cages 
until the proper Advocate is available. A.I.R. 1939 
Rang. 1 = 1939 Rang. L.R. 108=180 Ind. Gas. 565. 

— ■ — Goansel heiog engaged in another case when 
case called— Necessity of making proper arrange- 
ments. 

The mere fact that a Counsel happens to be engaged 
in one Court is no excuse that the Jtidges in other 
Courts, where he has cases, should wait for him until 
he can find time to attend to them. The mere fact 
that a Counsel is engaged in some other Court should 
not justify the postponement of his other cases as they 
come up for hearing.* Counsel should be present as 
their cases are called, and if they are unavoidablv 
absent, they should make proper arrangements. (1935) 
158 Ind. Cas. 609. 

—Where a Counsel it briefed for a case and the 
case appears on the daily board for hearing for the 
next day, he should make up his mind if he will be 
able to attend whenever the case is called on, and if be 
will not be able to do go, he should return bis brief, 
li two Gounscb are engaged, they ought to arrange 
between tbemielves that one or other of them at any 
rate will be in a position to attend if the case is 
Called on. A.I.R. 1932 Bom. 634=34 Bom. L.R. 1425 
= 141 Ind. C^. 402. 

Authority of CooBsel — Coadoct oC coo©. 

A Counsel appearing in a case from the very nature 
of bis duties and for the purpose of a proper conduct 
of the case must be deemed to have implied authority 
to admit or deny a document, to press or withdraw 
an issue in the case, to examine a witness or call no 
witness and do such other acts which are required for 
the proper management and conduct of the trial. 
A. I. R. 1939 Oudh 93^=1939 Q. \y. N* 8255=1939 
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A.W.R. 160=1939 R.D, 542=14 Luck. 723=183. Ind 
Cas. 821. 

—Pleadings— Drafting of. 

Judges have many and various cases to deal with 
and it is the duty of the Advocates and Pleaders to 
assist them from the inception of a suit by a proper 
presentation of their cases. 

Advocates and Pleaders have a duty lo their clients 
to give the due attention to their cases from the start 
and not merely when the hearing stage is reached, as so 
many practitioners apparently &ink. The drafting of 
the pleadings is as important, and may frequently be 
at difficult, as the prefcniaiion of the case in Court. 
Good pleadings take time, and it is the Pleader’s duty 
to take time over, and to give careful thought to the 
pleadings which bear bis name. A.I.R. 1939 Rang. 
189= 1939 Rang. L.R. 1 = 183 Ind. Cas. 49. 

— Although it is not proper to apply the rules of 
pleadings in Mofoaafl cases strictly, it docs not follow 
that the Mofuasil or any other kind of Pleaders 
are thereby absolved from obeying the provisions of 
schedule to the Civil P. C. A.I.R. 1936 Nag. 177= 
165 Ind. Cas. 29. 

—Every practitioner, when pleading, should have 
Particular regard to O. 6, R. 2. 58 C. 4i8=A, I. R. 
1931 Cal. 458=134 Ind. Cas. 538. 

— Coonsel'a duty towards client and Coart — 
Wbetber can make serious allegation In written 
statement against party on advice of client — 
Pleadings. 

Per Allaop, J.— On the one hand. Counsel must look 
to the interest of his client sad not be deterred by 
fear or favour from making any allegations which, in 
those interest, it is necessary for him to make. On the 
other baud, he cannot take shelter behind his client and 
claim to be an entirely irresponsible instrument in his 
client’s' bands. There remains in him a duty and an 
obligation to bis fellow citizens and he is certainly 
not entitled to make scandalous and serious allegations 
against those fellow citizens unless he hat some basis 
upon which the allegations can be grounded. A.LR. 
1935 All. 425 = (t935) AL.J. 759= 1935 A.W.R. 085= 
155 Ind. Cas. 1043 (^.B.). 

Stalementa in the affidavit of his clients 

drafted and filed by bim on Instructlona — Rea* 
ponslblllcy In respect of— Extent and nature of. 

It is well settled that although a legal practitioner 
has his duty towards his client, he has other duties 
and reipomibilities at well and that he ihoiJd not on 
the instructions of his client make a charge of fraud 
against another in an affidavit without satisying himself 
that there are reasonable grounds for the jjlegation. 
But he has not got to satisfy himself that the statements 
made by his client were abosluteiy true. All that is 
incumbent on him is to satisfy himself that there are 
reasonable grounds for believing them. I.L.R. (i947) 
M. I =228 Ind, Cas. 324=48 Cr.L.J. *98=59 L-W. 401 
= 1946 M.W.N. 548=A. I. R. 1946 Mad. 538=(i946) 

2 M.L.J. 79 (F.B.). 

—Making reckleaa charge of fmod — Dntg to 
aatiofy that there are grounda. 

Although an Advocate hat his duty towards his 
client to perform, he has other duties and responsibili- 
ties as well. He has no right whatever even on the- 
Instructions of bis client recUeuly to make charges of 
fraud. His responsibility to the Court, and to tho'Btf 
whose traditions it is his duty to maintain, make it 
incumbent upon him to satisfy himself that 'there are 
reasonable grounds for making such charge*. A.I4I. t9Sli 
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Mad. 578 =(i 9S5) M.W.N. 340«69 M.L.J. 250=4® 
M.L.W. 4ia«36 Cr.L.J. J34a“»58 Ind. Cas. 30®- 

~ — Grots czaminatlon of witnets. 

The Counsel should have full freedom to cross- 
examine a witness and nothinp should done which 
would hamper his cross examination. If a Counsel is 
continually pressed by a succession of 'next* next 
of the Judge that distrub thf flow of hjs ideas and 
interferes witli effectiveness of his cross-examination; 
if he is not permitted to cross-examination freely, then 
the effectiveness of the cross-examination in marred. 
A.I.R. 1944 Nag. 32o*»i944 N L-J. 396. 

_ — Right to put qaoBtlons in cros^-^^nmination 
to discredit witness — Evidence Act (I of iS'jalt 
68. 146, 148. 

Considering the provisions of Ss. 146 and 148. By** 
Act, and also bearing in mind the fact that unlike in 
England, the privilege of a Counsel in India is quali- 
fied, there can be no question that a Counsel or 
Advocate, provided he has instructions, hat a large 
amount of discretion in ibe matter of putting questions 
in crost-examinaiion. In the interests of his client, in 
the interest of justice, and in order to discredit the 
witness he is cross-examining, the Advocate is entitled 
to put questions within the Ttmiu his good sense might 
dictate or indicate, A.I.R. 1938 Cal. 766=42 C.W.N. 

11 13= 178 Ind. Gas. 233 (S.B.). 

—.—Rights and duties— Biscretion in questions. 

While counsel have their privileges they have 
also their rosponsibilities and ought never to 
abuse their position or their privileges and 
therefore though an advocate may act from a 
sense of duty towards his client and in entire good 
faith, he must exercise his own discretion before 
he puts the question to the witness. 104 Ind.Cas. 
717=55 Cal. 85=46 CL.J. 227=28 Cr. L. J.877 = 
A.I.R. 1927 Cal. 823. 

—Complaint— Drafting of — Duty of Advocate* 

A distinction must be drawn between the complai- 
nant and his Advocate, for, it may well be that 
the complainant had knowledge which his advocate 
did not possess. Moreover, it is obvious that an 
Advocate cannot be expected to constitute himself 
a Judge either of the law or farts of his client's 
case. He is his client's adviser and roust act accord- 
ing to his instructions, provided always those 
instructions do not require that he should be guilty 
of an offence or of misconduct or that he should 
institute in a Court criminal proceedirgs which, to 
his own certain knowledge, are false. Moreover, 
it is his bounden duty to put into the complaint the 
material facts upon which the complaint is based 
and not wilfully, by acts of omission, to deceive 
the Court* A.I.R. 1937 Sind 193=38 Cr. L.J. 
1002=170 Ind. Cas. 891. 

——Solicitor acting for client— Duty of disclos- 
ing personal interest* 

It is most desirable that a Solicitor, acting for a 
client in any transaction, should not have a per- 
sonal interest in that transaction without making 
lull disclosure of the nature and extent of that 
interest to the client. A.I.R. 1936 P.C. 224 =44 
M.L.W. 315 = 163 Ind. Cas. 434 (P.C*) 

—Counsel is expected to be free from any per- 

I onal, as distinguished from professional* interest 
n litigation* 34 P.L.R. 445=A.I.R. 1932 Lab. 
5Wt=H2Tpd. Cfs* 


•Pleader having interest 
plead. 


in case— If can 


It IS undesirable that a member of the Bar should 
plead m a case concerning which he has a personal 
interest. 39 C.W.N. 274 = (1936) 164 Ind. Cas 897? 

A legal practitioner cannot validly object to the 
order of the Courito produce a document at hast 
for the inspection of the Court—lcfore the Court 
decided whether the objection to its production 
was or was not valid. 37 Cr.L.J. 113 = A. IR 
All. 212=(1935) A.L.J, 1176 = 58 A. 364=15,‘9 Ind 
Cas. 524. 

It is neither proper nor professional that 

Counsel should go alone before a Judge or Judges 
in their private room and impart to them a matter 
inimical to the other side. It is aho improper or 
undesirable that on having received the iDforroa- 
tion, the Judges in question should give advice as 
to what course should be taken when they had only 
heard one side of the question. (Duty of Counsi 1 
and the Judge pointed out.) A.I.R. 1936 Cal. 47 = 
62 C. 289=162 Ind.Cas. 100. 

Selection of documents— Duty of Solicitor. 

Solicitor must select documents necessary for 
case. In cases of doubt, the solicitor should take 
the advice of Counsel on this pent. Ejaz Ali v. 
Special Manager, A.I.R. 1935 P.C. 53=68 M L T. 
397=61 C.L.J. 102=1935 A.L.J. 744 (P.C). ’ 

—Premature threat from Bench — Pleader's 
duty— Compromise. 

It is the duty of members of the Bar, if their 
clients are threatened prematurely from the Bench 
not to adopt an att'tude which may be described 
as pusillanimous, but protest then and there that 
they resent such observations; and after consulting 
with their Attorney instructing them, it may become 
necessary for them to apply fora transfer of the 
case to the list of another Ju<lge. 

Where soon after the premature threatening of 
his clients by tlie Bench, the Pleader consented to 
settle the rase: 

Held, that the Counsel was intimidated and was 
not free to consider the whole aspect of the settle- 
ment from an unbiased Point of view, and that 
the Court had an inherent power to set aside this 
settlement. 60 C.L.J. 179=39 C.W.N. 61=36 Cr. 
L.J. 698=A.I.R. 1935 Cal. 231 =62 C- 223=155 Ind. 
Cas. 297. 

— —Issues. 

It is the duty of the Court to frame issues which 
arise out of the pleadings, but it is also the duty 
of Counsel to get the proper issues framed. A.I.R. 
1935 Lab. 251 = 16 L. 782 = 158 Ind. Cas. 465. 

Client— Statement of intention of executant, 

by his Pleader, if binding on client. 

The question whether the parties intended that 
the mortgage deed should or should not be enforced 
in the case of default of either party is purely a 
question of fact and not a question of law. Hence 
a Pleader's statement regarding such intention 
of the executant is binding on his client. A.I.R. 
1935 Lah. 71 = 16 L. 328-37 P.L.R. 596=157 Ind. 
Cas. 806. 

—Duty to Court in conduct of cases— imput- 
ing motives to presiding officer— Asking irrele- 
vant and scandalous questions. 

The duty of an Advocate is to assist in the 
gdfninistration of Jns^ica 9nd npf to obstruct or to 
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impede it, and in the performance of his profes- 
sional duties, he is expected, not to be influenced 
by personal motives, desire of revenge or by resent- 
ment. It is improper for liim to adopt an insulting 
attitude towards the presiding officer of the Court 
or to impute motives to him. It is illegal for him 
lo ask irrelevant and scandalous questions and he 
incurs grave personal responsibility if he does so. 
A.I.R. 1937 Lah. 300 = 38 Cr. L J. 611 = 168 Ind. 
Cas 773. 

Responsibility towards Court. 

The duty of a member of the legal profession is 
to realize his responsibilities, not merely to his 
clients, but to the Court before whom he practises. 
A.I.R. 1935 Pat. 249=16 P.L.T. 231=36 Cr. L.J. 
1023=1 B.R. 660= 156 Ind. Cas. 889 (S.B.) 

Rights and duties — Assistance to Court. 

It is the duty of a pleader whether briefed for 
the accused or for the Crown, as an officer of the 
Court, when he sees an error being committed, to 
draw the Magistrate's or the Judge’s attention to 
it. It is the duty of a pleader, according to the 
high traditions of the English Bar* to assist the 
Court in the attainment of justice. 95 Ind. fas. 
753=20 S.L.R. 261=27 Cr. L.J. 833 = A.I.R. 1926 
Sind 244. 

— -Obiter. — A pleader has duties and obligations 
to his client in respect of the suit or matter which 
is entrusted to him and is pending in Court. There 
is a further and equally important duty and ohliga- 
tion upon him, viz., to co-operate with the Court 
in the orderly and pure administration of justice. 
82 Ind. Cas. 712=2 Rang. 265=25 Cr. L. J. 1352= 
A.I.R. 1924 Rang. 320. 

Duty to disclose facts to Court. 

A legal practitioner cannot suppress the truth in 
Court as to his own doings. A.I.R. 1933 Lah. 797 = 
34P.L.R.963=146 lMd. Cas. 474 (2). 

Solicitor and client— Duty of— Non-disclo- 
sure of material facts, if makes him liable for 
damages. 

When a party holding a fiduciary relationship, 
commits a breach of his duty by non-disclosure of 
material facts which his constituent is entitled 
to know in connection with the transaction he 
cannot be heard to maintain that the disclosure 
would not have altered the decision to proceed 
with the transaction because the constituent’s 
action would be solely determined by some other 
factor, such as the valuation by another party of 
the property proposed to be mortgaged. Once 
the Court has determined that the non-disclosed 
facts were material, speculation as to what course 
the constituent, on disclosure, would have taken 
is not relevant. A.I.R. 1934 P. C. 176=(1934) 
A.L.J. 613=40 M.L.W. 206=4 A.W.R. 638=151 
Ind. Cas. 972 (P.C.). 

Advocate — Rights of— Non-lltiglous work — 

Special authority of Counsel. 

The rights of an Advocate (Original Side) are 
the same as those of a Barrister. Counsel in 
conducting litigation has many powers, duties, 
privileges and obligations extending beyond the 
mere duty of acting as an Advocate. Amongst 
other things, he has power to refer the ^ matter in 
dispute to arbitration, or to compromise it. Those 
powers and obligations are derived from his 
retainer as Counsel and not from any contractual 
appointment as an agent. On the pthcr hand, in 


Don-Iitigious work. Counsel has no such special 
authority. His authority in that class of work 
is merely that of an agent, and depends on the 
particular terms of his employment. 

The special authority ’of Counsel in relation 
to litigation is confined to litigation in the ordinary 
course and does rot extend to matters pending 
before private tribunals. 36 Bom. L. R. 18=AI.R. 
1934 Bom. 101 = 58 B. 447=149 Ind. Cas. 1235. 

— The public are entitled to receive dis-interested, 
sincere and honest treatment and advice from 
the Advocates to whom they repair for counsel 
and succour in their time of need; and the Court 
has always insisted that members of the legal 
profession "should stand free from all suspi- 
cion.” 12 R. 110= A.I.R. 1934 Rang. 33=149 Ind. 
Cas. 856. 

—Merely because a legal practitioner is a mem- 
ber of a society, he is not prevented by any rule 
o-f professional etiquette from accepting instruc- 
tions from the society of which he is a member, 
though it is improper for a member of the Bar 
who is a director of a company or a society to 
appear for remuneration for that company or 
society in its legal business. A.I.R, 1933 Mad. 
682=38 L.W. 401 =65 M.L,J. 367=(1933) M.W.N. 
977=56 M. 970= 145 Ind. Cas. 438. 

— — Duties of Advocates. 

The position of an Advocate is a privileged 
and responsible one and the public have a right 
to look upon the Bar as consisting of persons in 
whom they may have the utmost confidence. 34 
Cr.L.J. 1131=A.I.R. 1933 Pat. 571 = 14 P.L.T. 
709=12 Pat. 843 = 145 Ind. Cas. 1017 (S.B.). 

—There is always a limit beyond which 
Counsel should not go in attacking the opposite 
party or his witnesses. 

A Counsel has a very valuable privilege; in that 
he is not liable in other than exceptional circums- 
tances to civil or criminal proceedings on account 
of anything which he may sa> in Court on behalf 
of his clients. But that privilege imposes a 
corresponding responsibility and a Counsel has 
to be very careful not to make any attack upon 
parties or witnesses engaged in the case, which 
goes beyond what is fairly necessary for the 
presentation of his own client’s case. 34 Bom.L.K. 
443 = A.1.R. 1932 Bom. 199=138 Ind. Cas. 543. 

--■■Agreement — Mistake by Pleader — Wrong 
exercise of judgment by Counsel. 

If a Counsel gives his consent to a decree 
on a misunderstanding, that may be good reason 
for the Court refusing to enforce the agreement. 
Where, however, the Counsel himself does not 
complain of having acted on a misunderstanding, 
the Court cannot presume that he had acted o«.a 
misunderstanding. If the client is negligent m 
giving instructions and if the Counsel’s exercise 
of judgment is not very sound, the agreement 
arrived at cannot be impeached on those grounds- 
A.I.R. 1932 Cal. 231=59 C. 31=35 C.W.N. 674=54 
C.L.J. 558=136 Ind. Cas. 535. 

—Counsel’s privilege does not extend to^stating 
his instructions when these instructions involve 
an attack on dignity ©f Court. 33 Cr.L.J. 675=33 
P L.R. 78S=A.I.R. 1932 Lah. 502=138 Ind. Cas. 
878 (F.B.). 

Aspersion of fraud ift judgment. 

Where a serious aspersion of fraud is cast 
against a legal practitioner in the Judgment of 
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the Court, he should take steps to get tliat 
aspersion expunged it he eould do so- 36 L,W. 
781 = 1933 MAV.N. 54 = 140 Ind. Cas. 000= A.l.R. 
1933 Mad. 96=63 M.L.J.945. 

—Collecting evidence for client, propriety of. 

In the Punjab, the Counsel has the duties, 
both of Solicitor and of Advocate, and he does 
not exceed his duties in collecting evidence on 
behalf of his client or even in furnisliing hilu 
information which was in his own person^ 
knowledge and not in the knowledge of his client 
at all. A.l.R. 1931 Lah. 246=32 P.L.R. 772= 134 
Ind. Cas. 515. 

A Pleader, having filed a written statement, 
handed over the envelope containing its copy to 
the pleaders in the Bar rOom, who wanted to 
read it out of curiosity and interest on the point 
of law involved therein. 

Held, that as the proceedings formed part of 
the judicial record, he was privileged in handing 
over the same to the Pleaders inside the Bar 
room. A.l.R. 1931 Lah. 246=32 P.L.R. 772 = 134 
Ind. Cas. 5l5. 

In a case of murder, the Advocate for defence 

should be very careful in advising accused to 
dispense with his defence witnesses especially if 
these witnesses were present at the time of 
occurrence. A.l.R. 1931 Rang. 163=32 Cr.L.J, 
1067=133 Ind. Cas. 488. 


Solicitor and client—Implicd retainer— Per- 
missibility. See Calcutta High Court Rules and 
Orders, (O-S.) Chap. 36, Rr. 2 and 3. 84 C.L.J.9. 

—When a litigant comes to engage a Counsel 
very often he is uneducated, if not illiterate, and 
in many cases, he is not familiar with the practice 
and procedure of Courts, On the other had. Coun- 
sel are in a position to realize fully the importance 
and value of written contracts and arc, therefore, 
expected to keep written records of the terms 
of their engagement. This is particularly important 
m their own interest lest there should be any 
misunderstanding or dispute unnecessarily arousing 
suspicion. 1936 R. D. 890=A.1.R. 1936 A11.359= 
(1936) A.L.J. 300=1936 A.W.R. 339=162 Ind. Cas. 
622 (S.B.). 

— -M^ey paid to attorney for special pur- 
pose — Duty of attorney. 

Money paid to the Attorney by his client unless 
Paid to him expressly for costs* i. e., for the pur- 
pose of being used is trust money, should never 
be Used by him even though he can pay it back 
within a reasonable time or immediatety. In such 
? it is the duty of Attorney to distinguish 
It from other moneys and for this purpose, enter 
tne amounts properly in his own books into a ledger 
account of the client, to put the money into a 
separate account in the bank and never to touch 
the money. I.L.R. (1943) 1 Cal. 81. 



and 


duties— Account 


of client’s 


of every Advocate who receives money 
n Denali orhii client to conduct litigation with, to 

19? M W ***** *’** applied. 


Y, duties — Advice from Court. 

•C®*’ * aiivice from the 

to the kind or amount of evidence which has 
*tfpport of his client** case, and 
vvep u^e Court goes out of the way and gratuitously 


gives lucli adN-ice, which itself woulclW an r.imnrlv 

.1 proper act on ,u inut. Coumcl 

guiUtd by kucli advice, but must c.xcrcikc hi^ ouii iiul< 

1930 Lah. 401. ri-S . A.I K. 

Rights and duties—Affidavits. 


.Ucmdiiigto U.C %vdl recognized p,acticr wl.uh 
prevail, whorrver members of the Eni-li,|, iiur ..r-.n ** 
the counsel should ne-ver tile an affidavit in a ‘ caic in 
which lies appeann.. professionally. ,,,7 ind fJ 


dh. 


hk- an affidavit 
revision 


m suppoit Ola petition of appeal or .cvimoii nm.t 
swear to the facis as they occur and take scrupulous 
care not to conceal or distort them or confom^ffitm 
vvith bis Own imprcthions hasUly formed at die dm? 
from the slip of notes found attached to the record of 
the appeal or the refusal of the Judge to wait f.? .h! 
records before proceeding with the hearing or from his 
own failure to make an impression on the Judge th? 
practuion^ has no right to assume that the Court had 
made up as mmd or pre-judged the case. 

f profession are responsible 

for ‘be fmi- and honest conduct of a case and they can! 
not be allowed to make personal attacks or reckleis and 
unlounded charges of impropriety or inattention acainst 

a tribunal when the real ground is that the Advocate 

concerned has failed to make an impiession by his 

arguments on the Court concerned and lost his cLc in 
spite of every effort. 81 ind. Cas. 937 = 11 t R A f iv 
389=25 Cr.L.J. ni3*A.I. R. ,924 -'Aii. 565 ‘ 


RfgLts and duties— Application for sanad— 
Kule 16, Nagpur Judicial Commissioner’s Court. 

The K. iG framed by the Judicial Commisiioner 
against a legal practiiionci carrymg on money-lerdir.ii 
business speaks of the slate of things obiainirg at the 
date of the application foi admission as a pleader and is 
not made applicable to Uie pleaders enrolled prior to 
that date, at it casts on the applicant for enrolment the 
duty of stating the fact of bis carrying on any trade or 
otlicr business in his application. 107 Ind. Cas. 002 = 
A.l.R. 1928 Nag. 273. 


—Rights and duties — Arguments. 

So long at he is not guilty of uonccesiary repetition 
or of irrelevant arguments a Counsel is entitled to 
present bis client’s ease as he thinks best anci it is no 
ground for a Judge to decline to bear him or to cut 
short his argument merely bccauiie he is expected by 
the superior Courts to turn out a certain amount of 
work wiiliin a fixed time. 107 Ind. Gas. 763^-29 
Cr.L.J. 279=A.I.R. 1928 Lah. 319. 

^ — Counsel in a Letters Patent appeal ate nui confined 
to the arguments addressed to the tingle Judge. 8g 
Ind. Cas. 958=A.I.R. 1926 Lah. 113. 

— —Rights and duties — Brief for another 

Counsel. 

If a Counsel holds a brief for another Counsel, it is 
liis duty to inform the reader that he does so. no Ind. 
Cat. 772 = 26 A.L.J. I393 = A.I.R. 1928 All. 718. 

— —Rights and duties — Counaei of accused. 

Entire devotion to the interests of the client, warm 
zeal in the maintenance and defence of his rights and 
the exercise of his utmost learning and ability, these 
are the points which can only satisfy the truly conscien- 
tious advocate. Every man accused of an oflVnce has 
a constitutional right to a trial according to law and 
the duty of bis eounsel requires him to scan with leg^ 
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knowledge the forms of the proceeding against the 
accused. Ck}unsel assigned for the defence of an 
accused charged wiUj the offence of murder cannot 
decline the office< nor can he abate a jot of his duty to 
the accused and to the Court, because of the querulous 
attitude taken by another Counsel who is asked to 
associate himself with the Counsel assigned to the 
accused. 115 Ind. Cat. 561=48 C.L.J. 307=»33 
C.W.N. 136=30 Cr.Lj. 49f=A. I. R. (929 Cal. 1. 

Rights and daties— Death of party. 

A practitioner who appears for several resjxmdents, 
one of whom die* before the hearing of the appeal, 
owes a clear duty to the Court to bring to its notice if 
he is aware of the fact that one of the respondents for 
whom he has entered appearance is dead and no longer 
represented by him, 114 Ind. Cai. Sot =57 All. 267 = 
1929 M.VV.N. 220— 36 l.A. 80=33 C.W.N. 318=29 
M.L.W. 423 = 1929 A.LJ. 85=49 C.L J. i 4 i = A.I.R. 
1929 P.C. 58=56 M.UJ. 304 (P.C.) 

— —Rights and duties — Discovery of documenta. 

It is the duty of an attorney to be extremely careful 
in ascertaining from hb client who hai to make an 
affidavit of this nature, exactly what materials and 
documents are in his possession. It is further his duty, 
the moment he finds that there are other documents 
which have not been disclosed at the very earliest 
moment to bring these documents to the notice of hb 
opponent and give him an opportimity of inspecting 
them. 61 Ind. Cas. 908=25 C.W.N. 9g=A.I.R. 1921 
Cal. 267. 

—Rights and duties — Examination of documents^ 

During the progress of the bearing of a suit, a 
counsel has the privilege of examining such documen* 
tary evidence as he may have summoned from a 
witness or a party, before tendering it in evidence. 83 
Ind. Cas. 782=46 All. 575=22 A.L.J. 521=5 I-nR.A. 
Civ. 785=A.I.R. 1924 All. 625. 

—Rights susd duties— Pardanashln lady. 

Where a pleader acting for a pardanashin lady never 
sees her, never speaks to her in reference to proceedings 
nor bat he any communication with her upon the 
points raised in the suit, then be is deemed to have 
failed in bis duty towards her. Conduct of* a pleader 
who does not even take trouble to satisfy himself that 
be it really engaged on behalf of the pardanashin lady 
and bis vakalatnama is really on her behalf and not on 
behalf of certain enemies of hers who wanted to ruin 
her deserves severe condemnation. 112 lod. Cas. 522= 
5 O.W.N. 847=A.I.R. 1928 Oudh 449. 

— — Rights and dutlca — Personal opinion — Expres- 
sloD of. 

Per Mookerjee, J. — It b not the duty of the plead^ 
to approach the trial Judge and to apprue him that in 
bb opinion the man, whose fate bat been entrusted to 
his care, hat no defence to make. 

Hb duty is to protect hb client at far at possible 
from being convicted except b^ a competent tribunal 
and upon legal evidence sufficient to support a convic> 
tion for the offence wdth which he is charged. 

A man’s rights are to be determined by the Court 
not by his attorney or Counsel. 61 Ind. Cas. 353=25 
Cr.L.J. 817=28 C.W.N. 170=38 C.L.J. 4fi=A.I.R. 
1924 Cal. 257 (F.B.). 

•^—Rights and duties— Refnaissg brief. 

The lawyers in their profession have got to do their 
duty and they cannot refuse to take up a party*s case 
even if the other party is also a lawyer when all the 
conations are hilBllea, viz., the tender of a proper fee, 
the wlUingnest to give complete instructions and the 
9f ttie character that the Reader b atxustomed to 
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take, and when no allowable, reasonable and honest 
excuse exists. 1 1 7 Ind. Cas. 104=1929 A.L.J. 1047= 
A.I.R. 1930 All. 309, 

— — A law>er has no r.ght to reject a brief when 
offered to him on payment of fee agreed upon between 
the parties, on grounds of partisanship for a party to 
the litigation. A I.R. 1914 Oudh 372, Foil. 88 Ind. 
Cas. 1048=2 O.W.N. 682=26 Cr.L J. i272=A.I.R. 
1925 Oudh 672. 

A lawyer has no right to rt^ect a brief when 

offered to him on payment of fee agreed upon between 
the parties on grounds of partisanship for a party to 
the litigation. 80 Ind. Cas. 826=11 O.LJ. 337=^7 
O.C. 4ot=A.I.R. 1924 Oudh 372. 

Rights and dades— Resumption of practice. 

\V’here a legal practitioner has been in Government 
serviec but has b^u subsequently discharged and he 
applies for permission to resume practice, it is in* 
cumbent on him to make a full and complete disclosure 
of tile circumstances that led to his discharge. 38 C. 309 i 
Foil. 62 Ind. Cas. 831 =37 C.L j- 39 t =*7 C.W.N. 
528=22 Cr.L.J. 591. 

— Daty of — Acquisition of subjcct^tnatter of 
Suit — Doty to reconvey — Equity. 

While the relation of pleader and client continues, 
the pleader cannot as against his client acquire abiolu* 
tely a beneficial interest in or title to the subject matter 
of the litigation antagoobtic to that of bb client; if the 
pleader gains a pecuniary advantage, he must hold it 
for the benefit of bis client, subject to reimbursement 
for expenses incurred. 22 C.W.N. 491=27 C.L.J. 
388=44 ind Cas. 13. 

— Selecdon of Junior. 

The practice of one counsel already engaged in the 
case selecting the other counsel who should be briefed 
with him b contrary to the traditions and to the best 
interests of the profession and ought to be discouraged. 
44 Cat. 741=26 C.L.J. 605=42 Ind. Cas. 63. 

—Transfer of brief — Pleader appearing for 
another — High Court rules. 

Where a pleader appears for another who is unable 
at the moment to attend court he ought to let the 
court know that he is soappearing. 20 C.W.N. 283 = 
17 Cr.L.J. 1916=33 Ind. Cas. 831. 

Doty of — Pleader — Trustee— Right#. 

A pleader trustee should not appropriate the first 
assets realbed as his fee without the consent of benefici* 
aries. 6 S.L*R. 183= 19 Ind. Cas. 443. 

Duty of— Paper book — Contract betwoen 

Pleader and Might Court. 

An undertaking by a pleader to prepare an office 
book is a contract between the pleader and the 
High Court which the Court expects him to fulfil and 
can be enforced in the same way at the contracts by 
attorneys are enforced. 19 C.L-J. 432=25 Ind, Cas. 
510. 

Duty of— Clients with conflicting Interest. 

By the custom of the mofussil, a pleader employed 
by a party to a proceeding before a Court is bound 
faithfully and exclusively to serve that party through* 
out the whole proceeding. The pleader in the 
mofussil is not merely an advocate. He is the cem* 
fidcntial legal adviser of bis client and does for mm 
those things which in the Presidency towns are often 
done by solicitors. For legal advice, for the proietm- 
tion of l^al proceedings in all their stages, the 
client depends on the pleader. This dependence 
makes the position of the pleader peculiarly onerow 
and binds him to give ei^usive atteotjop <0 
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intereiu of the client throughout any proceeding in 
which he is engaged. In winding up proceedings, a 
single pleader must not represent two different 
creditors whose interests are known to conflict. A 
pleader must not accept a vakalatnaina when he 
knows that he cannot act for his client tliroughout 
dtc proceedings. 36 Bom. 606 = 14 Bom. L.R. 700= 13 
Cr.Uj. 913=16 Ind. Cas. 788. 

Duty of— Before Land Acquisition Officer. 

Legal practitioners attending before Acquisition 
Officer should not refer to the consequences if the 
case be taken to Court; they aie to assist the officer 
in arriving at a valuation by puttins before him ail 
the materials and information at their disposal. 34 
Bom. 481 = 11 Bom. L-R. »»76=4 Ind. Cas. 278. 

■ " Dnty of. 

A counsel* like a judge, should not be subieci to 
fear for the consequences of anything wbico he 
might say m ^e course of his duty. Instructed or not, 
it IB the pleader’s duly to make a suggestion, if he 
thiidu it might advance the interests of his client 
and in this be is not limited to the record in the 
case. 3 S,L.R. 177 = 10 Cr.L.J. 514=4 Ind. Cas. 176. 

Duty of. 

Pleaders are a privileged class enrolled for render* 
Log asbtance to courts in the administration of 
justice. 33 Bom. 252=10 Bom. L.R. 1169=2 Ind. 
Cas. 264. 

—Duty of— Discovery of document. 

It is the duty of an attorney to be extremely careful 
iu ascertaining from his client, who has to make an 
affidavit of documents, exactly what materials and 
documents are in bis possession. The moment he 
finds there are other documents which have not been 
disclosed, he is bound to bring those documents to 
die notice of his opponent and give him an opportu* 
oity of inspecting them. Held, that the conduct of 
the attorney in not disclosing documents subsequently 
when they came to his knowledge, was wrong, but 
was not such as to justify disciplinary proceedings. 
25 C.W.N. 99=61 Ind. Cas, 9 o 8=A.1.R, 1921 CaJ. 
267. 

—Evidence calling of — Responsibility of 

Advocate. 

If an advocate takes the responsibility of not 
catUng evidence, whatever bis reasons for 10 doing 
may be, the case catmot be re-opened in order to 
admit such evidence after it has been decided. 4 
Bur. L.T. 161 = 11 Ind. Cas. 779. 

—Duty of — Supplying forms with signature by 
the client. 

Legal practitioners should discourage the practice 
of their clients supplying them with blank forms of 
execution and other kinds with their signatures, 
s Ind. Gas. 667 (Mad.). 

— — Vnnble to appear— Dnty of. 

If there is a chance of neither of the two counsel 
briefed in a case being able to attend when the case 
is called on, one of them roust return his brief in 
good time. In case of dispute it is the duty of the 
junior to return the brief or to make arrangements 
for some other counsel to attend till he can come in. 
(1908) 33 B. 475 -*o Bom. L.R. 1172=3 Ind. Cas. 
09S* 

— Dotios of. 

It would be too strict to hold that it is the duty 
of counsel* at their perilt to rettr^ judges within 
the Gursui curie, god to insist on thdr abstaining 
experimenti which to some may prove too 


allurmg to admit of adherence to legal media cooclu* 
dendi. (1907) 6 C.L.J. 5=11 C.VV.N. 721-71 
M.L.J. 347— 4 A.L.J. 461=31 B. 381 =9 Bom. L.R. 

671=34 l A. U5=aM.LT. 435 (RC.). 

Right of audience — In tranafer applications 

from mofussil to High Court — Extra. ordinarv 
Original Jurisdiction. ^ 

Vakils have not as a matter of practice, the right to 
appear m transfer applications from the Jilc of a 
mofussil court to its file on the extra-ordinary original 
side. (1910) 37 C. 853 = 8 Ind. Cas. 724. 

Right of audience — Insolvency appeals in the 

High Court. 

A Vakil has the right of audience before an 
Appellate Bench of the High Court in appeals from 
the Insolvency Court, (igcrfl) 18 M.L.J. 565. 

Statements made in professional capacity- 

privilege — Nature, scope and limits of protection. 
See Torts— Defamation— Privilege. I.L.R. 11945) All. 
702=A.1.R. 1946 A. 213. 

—Care and diligence should be exercised in 
choosiug clerk. 

There is a duty cast upon members of a monopolist 
profession to exercise care and due diligence in the 
persons whom they employ, and if they choose to 
employ a person known by them to de irresponsible, 
without ukiDg adequate steps to keep a close personal 
check upon his actions, then they are themselves at 
fault and will become liable to be called to account. 
A.I.R. 1938 Nag. 370=179 Ind. Cas. 471. 

21. Status. 

——If subordinate officer of Court. 

A lawyer is no doubt subordinate to the Courts in 
so far as he is subject to the disciplinary authority of 
the Courts but, all the same, be cannot be characterised 
as a subordinate officer of the Court. To call a 
responsible person like a lawyer a subordinate officer 
of the Court and thus degrade him to the level of 
other ministerial officers working in the Court is an 
entirely erroneous conception of the position he 
occupies. [The word ‘'subordinate” was ordered to 
be expunged from the judgment of the Magistrate], 
44 P.L.R. 5I1>=A.I.R. 1943 L»h. 14=44 Cr.L.J, 181 
= I.L.R. (1943) Lah. 791=204 Ind, Cas. 299 - 
Quaere. — Whether since the passing of the Bar 
Councils Act, the status of a Barrister of Ensland is 
identical with that of an ordinary Advocate of India. 
(1932) A. L.J. 764=A. I. R. 1933 All. 3=142 Ind. 
Cas. 241. 

Status. 

The Status of an advocate of the Calcutta High 
Court docs not diflbr from that of a barrister id 
England. 88 Ind. Cu. 413=29 G. W. N. 566=52 Cal. 

386^=A.I.R. 1925 Cab 696. 

—Legal Remembrancer (Patna)— Position of. 

In the province of Bihar, the position of Legal 
Remembrancer is governed by certain rules which 
have been publish^ by the (^vernment. He is the 
Chief Law Officer of the Government and it is bis duty 
to superintend and advise on the conduct of all litiga- 
tion, criminal and civil, to which Govt, may be a 
party or with which Govt, is in any way concerned. He 
u also ex.offldo public prosecutor in all cases coming 
before the Hign Court of Patna or before a y 
other Court in the province. Further, as 
Chief Law Officer of the Govt, it is his duty in 
criminal matters to instruct Govt. Advocate when 
necessary in relatjon to cases coming before High 
Court The definition of bu duties' ^vro {o (^ovt« 
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Rul« is wid»* enough lo empower him iu a ca<c of 
tonicnij t of Court to move on bchaJf of Govt, or the 
Governor and to instruct the Advocate-General to carry 
on proccedinus f'T rontctjii>t in the High Court. 
A.I.R. t94i Pat. 185=7 B. R. Gr. L. }. 225= 

20 Pat. 3o6=2t P.LT. 980-191 Ind. Cas. 834. 

Governmeot pleader. 

Court should treat the \'aki| for Govermnent 
with the same stringency as, but with no greater 
stringency than, any of phaders appeariiig fur otlier 
litigants. 79 Ind. Cas. 745 = S« Cal. 70=40 C.L. J. 163 
=A.I.R. 1924 Cal. 774. 

Mukhtear — Status aod position of. 

A Mukhtear is an attorney, whither appointed 
specially or generally or ceitificated as a legal 
practitioner. A Mukhteamamah is a document 
which empowers him to act for the person by or on 
whose behalf the document is executed and includes 
a power-of attorney in favour of a person otlier than 
a ccrtilicd Mokhtear. 108 P.W.R. i9i2=:202 P.L R. 
1912= 15 Ind. Cas. >22. 

22. Withdrawtsl from case. 

Withdrawal from case— Grounds — Notice— 

What amounts to. 

A Solicitor may withdraw on good grounds which 
include misconduct of an olfensive character or such 
miibehaviour on the part of tlic client as makes it 
impossible |or a selfrcspecting solicitor to continue to 
act for him. It is incumbent upon the Attorney to 
give reasonable notice to the client of his intention to 
withdraw from the case. That the Attorney would 
apply to be discharged from the case which application 
comes on for hearing before the Court the next day 
does not mean giving reasonable notice to the client. 
20 C.W.N. 443 = 23 C.L. J. 473=33 Ind. Cas. 78. 

—Withdrawal from msc— I mplied— Noa-pay 
meat of OuC*of>pocket ezpeases. 

The rufusal of Attorney to go on acting unless his 
out-of-pocket expenses are paid by the client, amounts 
to a discharge of Attorney by himself and he, thence 
forward, cannot claim to retain the papers when they 
are wanted for contmuing the litigation. 20 C.W.N. 
437=23 C.L.J. 326=33 Ind. Cas. 73. 

— —Withdrawal from case — Implied— Noa-pay* 
meat of accessary foads. 

An Attorney discharges himself by refusing to 
proceed with a suit because the client docs not put him 
in funds. The contract of the Attorney is an entire 
contract to carry on the litigation to its termination 
subject to hU being paid. 40 Cal. 386= 17 C.W.N. 278 
= 18 Ind. Cas. 315. 

23. Witness. 

— — Witness. 

Person appearing as Counsel in case should not give 
evidence as witness in same case — If he wants to 
give evidence, be must retire from case as Counsel. 
A.I.R. 1942 Mad. 69 i«(i 942) 2 M. L.J. 479 =44 
Cr.L.J. ir4«55L. W. 845=203 Ind. Cas. 535(8.8.). 

—Advocate for accused cited as prosecution 
witness, whether mast withdraw from case— 
Trial Goart coming to conclaslon that trial 
would be embarrassed by his appearance — 
Whether can require him to withdraw. 

An accused person is entitled to select the Advocate 
whom be desires to appear for him, and the prosecu- 
tion cannot fetter that choice merely by serving a 
•qb^oesa on the Advocate to appear as a witness. 
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On the other band, the Court is bound to see that 
the due administration of justice is not, in any way, 
embarrassed. If theicforc, a Court comes to (he 
conclusion that a trial will be embarrassed by the 
appearance of an Advocate who has been called as a 
witness by the other side, and, if, notwithstanding the 
Court’s expression of its opinion, the Advocate refuses 
to withdraw, in such a case, the Court has inherent 
jurisdiction to require tlic Advocate to withdraw 
A.I.R. 19398010. 150=41 Bom. L- R- 282=40 Cr.L.J. 
568 (i)=i8i Ind. Cas. 7C9. 

Witness. 

Counsel cited as witness by Police in criminal 
case — He is not disqualified from taking brief 
from accused though it would not be in accordance 
with professional etiquette. 48 L.W, 276=(1938) 
2 M.L.J. 446=.A.I.R. 1938 Mad. 878=(1938) 

M.W.N. 976=40 Cr.L.J. 92=178 Ind. Cas. 532. 

It is against the etiquette of the bar that a 

Counsel should give evidence in the case in which 
he is engaged as Counsel, and no self-respecting 
Counsel would like to conduct a case for the de- 
fence after having been called as a witness for the 
prosecution. 91 Ind. Cas. 65=27 Cr.L.J. 33=1925 
M.W.N. 702=A.I.R. 1925 Mad. 1153=49 M.L.J 95. 

— —Counsel, if can give evidence. 

A Counsel is not incompetent to give evidence, 
whether the facts to which he testifies occurred 
before or after his retainer. As a general practice, 
it is undesirable that when a matter to which 
(Counsel deposes is other than formal, he should 
testify either for or against the party whose case 
he is conducting. A.I.R. 1938 Lah. 204 = 40 P.L.R 
558=178 Ind. Cas. 235. « 

A Vakil, who at the lime of the negotiations, 

is acting on behalf of one of the parties and con- 
ducting litigation for him, cannot, by reason of 
S. 126, Evi. Act, give evidence as to communi- 
cations made to bim, without the express consent 
of his client. 1935 A.W.R. 1486= A.I.R. 1936 A 
157=160 Ind.Cas. 76. 

-.-^Witness. 

It is improper for a counsel who is intending to 
appear as a witness for a parly to conduct the 
case on his behalf. 117 Ind. Cas. 66=A.I,R. 1930 
Lah. 361. 

— — Vakil should not appear in a case in which he 
is likely to be an important witness. Woodroffe J., 
in 40 Cal. 898, Foil. 101 Ind.Cas. 289=8 P.L.T. 
510=5 Pat. 777=A.I.R. 1927 Pat. 61. 

It is not desirable that members of tbe legal 

profession should appear in cases in which they 
may have to give evidence or in which they may be 
Personally interested. 81 Ind. Cas. 59=18 S.L.R. 
30=25 Cr.L.J. 571=A.I.R. 1925 Sind 99. 

A pleader merely called to give evidence as lo 

what had occurred in a previous suit in which he 
was engaged a$ a pleader, cannot be allowed spe- 
cial fees. 64 Ind.Cas. 78=46 Bom. 89=23 Bom.L.R* 
898=A.I.R. 1922 Bom. 116. 

—Rule as to exclusion from Court— Applica- 
bility to Counsel. 

The rule as to the exclusion of the witnesses 
from Court until they have been examined tsnot 
without exceptions. It does not extend to the 
parties themselves in Civil cases so long ns they 
conduct themselves properly, or to their s^liciti^il 
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whose assistance is necessari- for the proper con- 
duct of the case* The same rule applies in Criminal 
Cases. There are even stronger reasons for not 
applying the rule to the Counsel for the parties 
who have to conduct the case, 62 Ind, Cas. 828=44 
Mad. 916=13 M.L.W. 702=1921 M.W.N. 440=22 
Cr.Lj. 588=A.I.R. 1921 Mad. 424=41 M.L.J. 158. 

—Witness— Counsel likely to be witness in a 
cause— Acceptance of brief. 

If counsel knows or has reason to believe he 
will be an important witness in the case he ought 
not to accept a retainer therein. If he finds he is 
likely to be a witness during the course of the 
trial he ought not to continue to appear unless his 
retiring would jeopardise the client's interest. If 
counsel knows that hiS own professional conduct 
is likely to come in question in the cause he must 
not accept a retainer or if he accepts it without 
Such knowledge, he must return it. There is no- 
thing inherently unprofessional in counsel giving 
evidence, in a case where he appears, as to facts 
that happened before or after the retainer but 
counsel must not testify for or against his client, 
on matters which are not merely formal. A coun- 
sel appearing in a case ought to give his deposi- 
tion if he can thereby throw light on the case. 40 
Cal. 898=18 C.W.N. 185=23 Ind. Cas. 25. 

—— Witness — Appearance in case where his 
evidence is likely to be material. 

Though it is desirable that counsel should not 
appear in a case in which evidence is likely to be 
material* there is no rigid rule preventing the court 
from examining the pleader at any stage of the 
suit when such a thing is necessary for the ends of 
justice. 17 M.L.T. 382=29 Ind. Cas. 135. 

—Witness— Counsel giving evidence on behalf 
of their clients— Court— Practice. 

The court will not allow counsel conducting cases 
to give evidence on behalf of their clients in respect 
of matters with which they are acquainted before 
they were retained. (1907) 9 Bom. L. R. 1044. 


24. Miscellaneous. 


—Contempt of Court — Threatening notice to 
counsel to withdraw allegations made in writ- 
ten statement of his client. 


Person addressing threatening notice to Counsel 
demanding withdrawal of certain allegations of 
fact made in written statement of his client, held 
guilty of contempt of Court. A.I.R. 1940 Nag. 
110=1.L.R. (1940) Nag. 69=1939 N L J. 461=41 
Cr. L.J. 709=189 Ind. Cas. 58. 


——Objection to trial in criminal proceeding — 
Waiver. 

No serious defect in the mode of conducting a 
trial can be justified or cured by the consent of the 
advocate of the accused. 7 O.W.N. 972=128 Ind. 
Cai. 209. 


—Different parties on the same side. 

When parties are different they are not bound to 
engage the same pleader though all the parties may 
be arrayed on the same side. 85 Ind. C^s. 509=12 
OX,J. 1=28 O.C. 8 = A.I.R. 1925 Oudh 337. 

— Co-plaintifli, 

Co-plaintiffs cannot sever at th& trial but must 
Vpear by the same solicitors and Counsel. 77 Ind- 
83s24Bom. L.R. 1111=47 Bom. 349=A.I.R. 
1923 Bom. 177. 

19-F.Y. D,-7. 


Private pleader — Appearance by— Prospec- 
tive orders by Magistrate. 

A District Magistrate has no authority to direct 
other Magistrates subordinate to him by the issue 
of general prospective orders as to the general 
exercise of their judicial discretion of allowing a 
person to practise as a private pleader in their 
Courts. 16 M.L.W. 879=1922 M.W.N. 809 = 31 
M.L.T. 458=A.1.R. 1923 Mad. 183. 

Private Vakil — High Court Circular. 

Where a High Court circular stated as a general 
rule that no person, not qualified as legal practi- 
tioner, sliould be permitted to act in any proceeding 
except to prevent a m scarriage of justice, a general 
order by a magistrate tliat private vakils shall appear 
i'll his court goes beyond the terms of the circular. 
But he will be acting in consonance with its terms 
if he states that he is not prepared to make any 
general exception in favour of any particular 
individual. (1902) 12 M.L.J. 354. 

Agreement not to practise for a certain 

time — Breach — Injunction. 

Where two branches of the legal profession 
(Barrister and Solicitor) arc amalgamated m a 
particular place, a person who carries on botli 
branches and is a legal practitioner in that place 
may enter into an agreement rot t© practise fora 
reasonable time. In case of breach of such an 
agreement without justification or excuse an 
injunction will be granted. 17 C.W-N. 215=19 Ind. 
Cas. 822 (P.C.) 

Judge — Competency of to try case, in 

which he was counsel for one of the parties. 

Judges voluntarily decLne to hear cases with 
which they were connected as Counsel before their 
elevation to the Bench. Tins practice is but an 
evolution of the elementary maxim that no man 
should be a Judge in his own suit and preside in a 
case in which he is not wholly disinterested and 
impartial. But this principle docs not apply when 
objection is taken to Judge trying a cause on the 
ground that he had, before Ins appointment, acted 
as Counsel in other matters for one of tlic parties. 
It is no objection to a Judge trying a case tliat be- 
fore his appointment he was counsel in other 
matters for one of the parties. Tlie fact that a 
Judge was prior to elevation to the Bencli engaged 
in the particular cause in no disqualification, though 
according to long usage a Judge would lefusc to 
adjudicate upon a case if he had been engaged as 
Counsel therein. 39 C.L. J. 313=57 Ind- Cas- 22. 

.Capacity to be an arbitrator. 

A pleader is not incompetent to be an arbitrator 
simply because on some occasions he was engaged 
by one of the parties as his pleader. 39 Ind. Cas. 
767 (Cal.) 

Professional practice. 

When a suit for rent is in contemplation by the 
lessor, and one of the tenants (who were joint) 
approaches the plaintiff’s pleader for the purposes 
of seeing whether he could settle the action he 
must be implied to have authority to act on behalf 
of all the defts. 44 Cal. 130=20 C-W.N. 1217=25 
C.L.J. 42=34 Ind. Cas. 571. 

Attorney — Practice— Articled clerk — Assis- 
tant in a firm not competent to take, 

Only an attorney who carries on business on his 
own account or as a member of a firm of solicitors 
am] who docs not occupy a subordinate position as 
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an assistant to another firm can take an articled 
clerk. UC.W.N. 402=1 Ind. Cas. 286. 

Practice— Ri vision— Pleader uncertified. 

.An Uncertified pleader wlio »s prohibited by a 
ureulir oi a Dt. Magistrate from practising in 
Cniiiinal (. ourts cannot file a revision to the High 
Lotii t ag<i!nst the order but he can Apply for revi» 
Sion of a part cular case in whicti he was dlcgally 
reiused permission to appear under this circular. 
19 M.LJ. 566=11 Cr. L.J. 69=4 Ind. Cas. 876. 

-—-Report— Registrar — Exceptions — Notice 
of motion— Belchamber’s Rules 615, 617— .Mis* 
take. 

A party who objects to a report of the Registrar 
must not only file objections, but must also give 

notice of a motion to vary or discharge the repoil 
within 14 days of the filing of the report- The 
mistake referred to in Rule 617 of Belchamber's 
Rules which will justify a discharge or a varia* 
^on of the report even after the time fixed by 
Rule 615 IS one incident to or connected with or 
wliicli has resulted in making the report, not one 
which 1 $ quite beside, and independent of, the 
report. A solicitor’s mistake though bona fide 
in not following the correct procedure, is not a 
mistake within Rule 617. (1901) 5 C.VV.N- 337^ 
28 C* 272* 

—Remuneration of Solicitor— Executor. 

See : 7 Bom. L. R. 854=9 C. W- N. 769=15 
M.L.J. 271=3 A.L.J. 68=29 B. 530=32 l.A. 142 
• 0 ») • 

—— Examiners — Board of — Pleadership and 
Mukhtearship — Application not considered — 
Candidate once considered unfit— How far that 
decision condnsive for all time. 

A decision by the Board of Examiners that a 
candidate was unfit to apply is not conclusive 
evidence of unfitness for all time, and the Board 
is bound to consider a fresh application on its 
own merits. (1901) 28 C 479. 

—Legal Practitioners’ Act (I of 1846)— S. 7 
—’Regular suit’— Probate proceedings. 

Probate proceedings are not ‘regular suits' 
within S. 7 of the Act 1 of 1846. 33 Bom. 256=10 
fiom.L.R. 1197=2 Ind. Cas. 283. 

[Ed. Note : This Act has been repealed by Act 

XLvllIof 1952]. 

Legal Practitioners' Act (XVIII of 1879) 
See also: Bombay Pleaders* Act 1920. 

— Enquiry under— Judgment and evidence 
in civil suit filed by a party against the Pleader 
—Admissibility. 

The judgment and evidence given in a civil 
suit filed by a party against the Pleader is ad- 
missible as evidence in an enquiry against the 
Pleader under the Legal Practitioners* Act, but 
the judgment and evidence are not conclusive 
proof in the enquiry. A.l.R. 1935 All. 1023=1935 
A. W.R. 1229=37 Cr.L.J. 117= (1936) A.L.J. 379 
= 159 Ind. Cas. 561 (S.B.). 

—Enquiry— Court, duty of. 

The duty of Court, in holding an enquiry 
under the Act is not to allow irrelevent matter 
to be introduced or to admit inadmissible evidence. 
X Pat. L. T. 372=57 lod. Cat- 460. 

~^As amended by XV of 1926— Inherent 
powers. 


—Per Full Bench.— Inherent powers of the 
Supreme Court of Calcutta were not conferred on 
the Allahabad High Court by the Indian High 
Courts Act of 1861 and no power to exercise in- 
hertnt disciplinary jurisdiction over legal practi- 
tioners independently of the Legal Practitioners’ 
Act and the Indian Bar Councils Act now exist 
in the Allahabad High Court in respect of their 
professional or other misconduct. 1930 A.L.J. 
402=A.I.R. 1930 A11.225 (F.B.). 

Interpretation and scope. 

Per Full Bench.— The Act does not merely 
consolidate previous enactments but the whole 
law on the subject and it does not merely con- 
solidate pre-existing law but also amends it which 
taken with the consolidation of the same Implies 
both addition to and derogation from the pre- 
existing law. It is a complete Code in itself as 
regards the subject it deals with. 1930 A.L.J. 
402= A.l.R. 1930 All. 225 (F.B.). 

—Nature of proceedings. 

Proceedings under the Legal Practitioners’ Act 
are quasi-criminal and where the facts had already 
formed the subject of criminal trial which has 
resulted in an acquittal the principle of “Autrefois 
acquit*’ must apply. 88 Ind. Cas. 279=26 
Cr.L.J. 1111 = 2 Rang. 491 = A.I.R. 1925 Rang. 110. 

—Practice. 

A question relating to the rival claims of 
different sections of the Legal Practitioners of 
the High Court cannot be settled by a single 
Judge or a Division Bench of the Court. 25 
C.L.J. 401-21 C.W.N. 654=18 Cr.L.J. 793=41 
Ind- Cas. 313. 

— Munsif giving certificate— If Dt. Judge 
can refuse to renew. 

Where a Munsif before whom a pleader is 
practising gives a certificate of character, the 
Dt* judge cannot refuse to renew his certificate 
on the ground that he has formed an unfavourable 
opinion as to the pleader’s character in a case 
cited by him. 13 C.W.N. 415=1 Ind. Cas. 334. 

——Authority of Munsif to direct a pleader 
to dismiss his clerk. 

A Munsif has no authority in law to direct any 
pleader to dismiss any of his clerks; he has no 
inherent power to refuse to recognise as a 
pleader’s clerk a person who is not a bona fide 
clerk; if any body acts unprofessionally or in any 
way not warranted by law, he can take proceedings 
under the Legal Practitioners’ Act or under any 
other Act that may be applicable. (1905) 10 
C.W.N. 49. 

— S. 3— Person, when can be declared tout. 

Before a person can be declared to be a tout 
it must be found for a fact that he has acted 
in a manner which will bring him within the 
definition as laid down in S* 3, Legal Practi- 
tioners* Act. A.l.R. 1938 Mad. 634=47 MX.W. 
578= (1938) M.W.N. 426= (1938) 2 M.L.J. 100= 
I.L.R. (1938) Mad. 988=177 Ind. Cas. 456. 

S. 3— Order declaring person to be tout 

when it is not proved that he is so illegal. 

J gave a petition to the District Magistrate that 
she had come to arrange a transfer of a case ^rom 
one Court to another and F took money from her 
promising that he would engage a pleader and that 
instead of doing that F ran away with the money. 
Thf District Magistrate endprsed the pfitHigP tf) 
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a Subordinate Magistrate for enquiry aud report. 
The Subordinate Magistrate asked the Secretary 
ef the Bar Association about the antecedents of 
F. The Secretary informed tliat the Executive 
Committee of the Bar Association had passed a 
resolution that F was an undesirable man and did 
not possess good antecedents. The Suborninaie 
Magistrate held that it was not proved that F was 
a lout though it might be that he committed an 
act of cheat ng. F was present at the inquiry. The 
District Magistrate stating that he did not agree 
with this finding declared F to be a tout. 

Held, that the proceedings against F were ille- 
gal throughout. There had been no allegation that 
F was a lout. The Subordinate Magisttate did not 
report name of F as having been proved as a tout 
and District Magistrate could not declare him a 
tout. The resolution of the Bar Association was 
not that F was a tout but only that he had bad an- 
tecedents and the resolution was not passed at a 
specially convened meeting so as to be evidence 
E’tpl. to S. 36 (1) of the general repute of 
F. The District Magistrate should have heard F 
which he did not do. Laslb'i there was no evdcnce 
that F was a tout as defined inS.3. 31P.L.R.212 
=A.1.R. 1930 Lah.405. 

7 — It is a reasonable and legitimate inference of 
fact that if a man attends Court every day, looks 
after the cases of clients, even pays to pleaders 
and realizes costs and engages pleaders and also 
realizes their fees, he is not rendering gratuitous 
service such as a casual friend or acquaintance 
may do- 115 Ind. Cas. 602 = 56 Cal. 800= A.I.R. 
1929 Cal. 196. 


—It must be shown that a legal practitioner has 
either paid tlie tout for his services in bringing 
woik to him, or that the tout lias proposed to the 
legal practitioner, or to some person inteiested in 
the legal business to procure the employment of 
the legal practitioner on condition that the legal 
practitioner, or some such person, will pay him 
something as a reward for bringing him a client. 
102 Ind.Cas. 340=8 P.L.T. 587=28 Cr.L.J. 532=8 
A.l.Cr. R. 207=6 Pat. 567= A.I.R. 1927 Pat. 282. 

-—Looking after otljcr people’s cases and writing 
petitions ior tliem cannot by themselves make a 
person a tout within the meaning of S. 3 of the 
wgal Practitioners’ Act. It must be proved that 
he procured the employment in any legal business 
of any legal praclitiooer in consideration of any 
remuneration moving from such practitioner be- 
fore he can be declared a tout. 62 lod. Cas. 829= 
22 Cr.L.J. 589 (Cal.). 


"T — S' 4— Applicability— Advocate enrolled by 
Boinbay High Court under Bar Councils Act— 
5**"^*,, .to practise in Courts subordinate to 
Patna High Court. 

S. 4 of the Legal Practitioners’ Act does not 
®Pply to and cannot operate as a bar to an Advocate 
Or a High Court, enrolled under the Bar Councils 
^ct practising in Courts subordinate to the Patna 
High Court. S. 4 of the Legal Practitioaers’ Act 
oas to be ignored incases of persons enrolled as 
Advocates of the Bombay High Court and claim- 
entitled to practise in Courts suhord.oate 
to the High Court at Fataa by virtue of thetr en- 
rolment as Advocates by the High Court. 25 Pat. 
‘ ' ‘ . 147=1946 P.W.N. 




12 B.R. 560=225 Ind. Cas . . 

» AI.R, 1946 Pit, 369*27 P.L.T» 318 


T Ss. 4 and 38 — Bar Councils Act, b. 14 (1) — 

Advocate enrolled under Bar Councils Act— 
Whether can practise insubordinate Court of 
any High Court. 

There is no law for the time being in force 
which prohibits the Advocaits enrolled by any 
High Court und<r Bar Coutnils Act, piait.sng m 
the Subordinate Courts of another HtkIi Court, 
which they are cnftled to by virtue of S. 14(1), 
Bar Councils Act. Section 4, Legal Pra«. iitioner?’ 
Act does not apply to Advocates enrolled under 
Bar Councils Act. 58 M.L.W- 52={I915) I M.L.J. 
106 = I.L.R. (1945) Mad. 464=1945 M.\V-N.101 = 
A.I.R. 1945 Mad. 144 (F.D.). 

——If competent wieners. 

See witness, lo Dorn. L. R. 1 172 — 33 B. ^75 

• S. 4 — Insolvency Courts. 

VakiU have no rigin of audience in the In>^v.lveiic\ 
Court at the Pi esidency Town of Madras. {<5 ind. 

ML 33‘=A.r.R. 19^5 Mad. 383-48 

— — S. 4 — Object. 

Section 4 of the Act in not intended to oerrride the 
special provisions relating to insolvency in ihe Presi- 
dency Towns. 85 Ind. Ca«. 1025 = 48 Mad. 30 1 = 
A.I.R. I9S5 Mad. 385=48 M.L.J. 36 (F.B.). 

S. 4 — Provision — Audience, right of— ‘Under 

this section’— Letters Patent (Mad. 1866) Cl. 44 
The woids “under this section” in the provision to 
S. 4 applies to the whole section. The proviso is not 
a variation by the legislature of the rule giving to Vakih 
the rinht of audience under Liters patent, Cl. 44, 
3 > M. L. J. 6i,8=(if)i6) 2 M. W. N 529=37 Ind’ 
Cas. 699* 

Ss. 4, 8— Right of audience — Public officers. 

No general rule of law exists ontilling prrsoru to be 
represented bv pleaders before public ofTKCrs. The 
claim must be relrrrtd to tome statutory provision- 
otherwise representation by r>lcader is entirely within 
the judicial discretion of the Magistrate or Court. 

4 S.L.R. 49=7 Ind. Cas. 606. 

S. 5— Liability of client for fees. 

Per C. C. Chose, J. — Where an attorney has em- 
ployed a Counsel under die authority given lo |iini bv 
the party in the retainer fil'd in the Court ho ik bound 
to pay the fees paid lo the Counsel on taxation. It is 
only when the client has instructed the attorn' y not to 
brief a particular counsel that the che-nt would l>e 
unde*r no oblication to pay fees paid to tl-at particular 
courucl. 52 C.L. J. t97 = A.I.R. 1950 Cal. 651 (F.B.). 

S. 6— Mukblear. 

Id Bombay PrCkidcucy “Mukhleai” is a person who 
can with the permission of the Court represent an 
accused in any proceeding within the meaning t*f S. 4 
(l) (r), C P. Code, and so a general cnier of a District 
Magistrate aeainst employ merit of Mukhte-irs in crimi. 
nal cases in his district is Improper. 107 Ind. Gas. 36 = 

29 Bom. L.R. 1587 = 29 CrL-J- 226 = 9 A.LCr.R. 403 
= 1 13 Ind. Cas. 402 = A.I.R. 1928 Bom. 33. 

5 g — Women cannot be admitted and enroll- 
ed pleaders — ‘Person* In section is a male. 

Under the rules made by the High Court under 
S. 6 of the Legal Practitionefk’ Act, women rannol be 
admitted and enrolled as pha'lers. Pi o". dings 
relating to tlic admission of pfeaders art .ndministra- 
tlve and notjudicbl. rrum the perusal of the sections 
it apirears that the ‘pci .on’ rcterred 10 is male and 
OQl fem^e II tbe 'he* is invariably used. 


ny iJKGAL PRACTITIONERS’ ACT (1879)— S. 6. iod 


64 Ind. Cai. 6;iC=i Pal. 104 = 3 Pat. L. T. 6^=1922 
P.H.C.C. 97=A.I.R. 1922 Pat. 269 (F.B.). 

S. 6— Females as pleaders — Cal High Coart 

Rules, R 18 

Xhe* wlii.ic- Act contemplate.' admission of mates 
only for icg.tl prufettion. From tlie liistory of imme- 
morial time, either in Hindu, Budhist or Mah. Rules, 
females were never allowed to be enrolled as pleaders; 
the Ael removed the disabilities of men only. Females 
cannot be allowed to practise as pleaders under this 
Act, though masculuic gender includes females in the 
UniversiU's Act. 44 Cal. 290 = 24 C. L. J. 382 = 
21 G.W.N. 74—35 Cas. 925 (S.B.). 


S- 6— “High Court Rules — R. 15 — Board of 

Examiners— If can delegate their powers. 

The Boaid of Examiners cannot delegate their duty 
of coiuidciiiig the fitness of a candidate for the plca- 
dersbip ex mination to the secretary or to any single 
member. lO Ind. Cas. 459 (Cal.). 


S. 6 — Rules under, R. n and S. 32 — Pleader 

applying late for renewal of sanad and before 
renewal appearing before Magistrate. 

Under R. 1 1, an application by a Pleader for renewal 
of his sanad was required to be made, not later than 
November 15. If the application for renewal was 
made by that date, the practice was to allow the 
Pleader to appear in eases pending the issue to him of 
the sanad. A Pleader did not apply for Uie renewal 
of his sanad kr the year 1943 until December 31, 1042 
and on January 15, 1943, before the sanad had been 
renewed, he fileil a memorandum of appearance in a 
case before a Magistrate. The certificate was after- 
wards issued and wai dated January i, 1943 in 
accordance with the usual practice. 

Held, that as the Pleader had not complied wi'h 
R. 1 1, he had no right to appear in a case until bis 
saoad had actually been renewed and that in appear- 
ing on January 15, 1943 in the case before the 

M^istratc, he rendered himself liable to punishment 
under S.32. But as he was a Pleader of 27 years’ 
standing and his previous conduct had given no cause 
for complaint and an apology had been made on hii 
Uhalf, no fine should be inflicted and he should only 

(>) = *944 M.W.N. 128=8(1944) I 
M.L.J. Cr. L.J. 67»=I.L.R. (1944) Mad. 

633=214 Ind. Cas. 4 (F.B.). 


Ss. 6 and 7~RuIe8 under— 'R. 13 of Madras 
and Circular Order of 19x6— 

A Pleader was charged with professional miscon- 
duct in that he accepted a position on the board 
01 oirectors of a trading company on a monthly 
aUo^Dce of Rs. 300 without obtaining the permission 
o* Ihc High Court as required by R. 13 of the rules 
framed by the High Court under Ss. 6 and 7, Legal 
Practitioners* Act and the circular order issued ty 
High Court in 1916. The company was, however, 
^abie to carry on the business as the Provincial 
Govt, refused the necessary permission; 

Held, that inasmuch as the company never 
carried on business and as the Pleader received no 
remuneration from the company, his breach of the 
rule was of a technical nature, which called for no 
acUon. A.I.R. 1943 Mad. 665=56 M.L.W. 491^ 
(1943) 2 M.L.J. 273=1943 M.WJf. 587=45 Gr.L.J. 
*i 7=I*L.R. (1944) Mad. 161=209 Ind. Cas.a47 (S.B.). 

——Rules under, R. 14— **Pendlog final decision 
on cha^e of professional misconduct**— Scope. 

The words ‘pending a final decision on a chaKC 
91 professional misconduct’ in R. 14 are not wide 


enough to cover a case in which the enquiry has not 
yet begun. It must refer only to a final decision by 
tile High Court upon materials already enquired into 
and adjudicated upon by some subordinate judicial 
authority, and it must apply only to a case in which 
prima facie, there is reason to believe the Pleader 
concerned to be guilty of professional raisconducu 
A.I.R. 1937 Mad. 672 = (i 937) M.W.N. 460=46 
M.LAV. 599=39 Cr.L.J. 83=172 Ind. Cas. 136. 

— —Rules under — Whether apply to Advocates— 
Oudh Civil Rules, R. 287 'iv)— Scope of. 

The rules framed under S. 6, Legal Practitioners’ 
Act, can apply only to Pleaders and Mukhtcars. 
Rule 287 of the Oudh Civil Rules docs not apply to 
an Advocate who is subject to the provisions of the 
Bar Councils AcU The words “wlio, having been 
admitted as a Pleader** in Subt R. (iv) of R. 2871 
cannot mean that if a person has been admitted as a 
Pleader once, he must always continue to be subject 
to those rules even though he might cease to be a 
Pleader, but the implication of the rule is that 
having been admitted as a Pleader, the person also 
continues to be kuch. 1935 O.W.N, to29=A.I.R. 
1936 Oudh 18= 1 1 Luck. 477=158 Ind. Cas. 278. 

— S. 6 (a) — Proper and *to be’ in S. 6 (a), 
meaning of. 

The word ‘proper* in S. 6, Cl. (a), Legal ftac- 
titioners’ Act, implies that apart from educational 
and other qualifications that may be insisted on* 
there may be other conditions laid down in order to 
entitle a person to be admitted as a Pleader and die 
word ‘to be* denotes that his continuance u a 
Pleader may be made dependent on such conditions. 
A Pleader, in conducting the litigation for which his 
services are requisition^, has to do some administra- 
tive work arising out of the litigation in the offices 
of the Court and appears as Advocate in the Court 
as well; in other words, he combines in his own 
person the two duties which are performed in England 
by Attorney and Barristers. And it is only in the 
fitness of things that the Court should be in a position 
to control his activities In such a way as would 
ensure the proper discharge of his duties as Pleader. 

A-I.R- *936 Cal. 205j=40 G.W.N. 377=63 C.L J. 
127=630.855=37 Cr.L.J. 590=162 Ind. Cas. 517 
(S.B.) 

~~S. 6 — ^Rnles framed under — Professional 
misconduct. 

A transaction by which a pleader advances money 
to his client on interest is a void transaction under 
Cl. 8 of para. 267 of the Oudh Civil Digest framed 
under S. 6 of the Legal Practitioners* Act, though 
the transaction may not be void, under S. 23 of the 
Contract Act* tlie action though not ansoluiely 
forbidden by law is opposed to public policy being 
a violation of the rule which imposes in the public 
interest, certain restriction upon dealii^ between 
pleader and their clients and therefore the transaction 
IS void. 3 O.L. J. 140=19 O.C. 60=34 S^* 

1^. 6 and 7— Reinstatement— Application for— 

Consideratioiu. See Legal Practitioner — Reinstate- 
ment. 

— — S. 7 — Renewal of certificate — ^Rigbt to 
practise pending receipt of certificate— Powor of 
District Court to forbU, 

District Judges have no power to forbid le«l 
practitioners to practise pendhig the receipt from the 
High Court of their renewed certificates. Any orders 
in regard to non-reucv^ or suspension pendi n g refusal 
lo renew must proceed from the High Court, 


209 


901 


LEGAL PRACTITIONERS' ACT (.879)-Ss. 7, 9, and « 


M.W.N. 392=60 M.L.J. 588*33 L.W. 
574—A.I.R. 1931 Mad. 688= 133 Jnd. Cas. 


561=54 M. 
52a. 


*“Sb. 7 > * 4 — Pleader — Renewal of certificate, 

*f» *0— Character certificate from presiding 

officer, If necessary— Rule 25 of High Court 
Rules, ultra vires. 

Rule 25 of the rulet of the High Court made under 
me Legal Praciitioners’ Act, laying dotvn that with 
nil application for the renewal of his certificate a 
pleader should file a certificate of character from the 
Presiding officer of the Court in which he practises, 
u inconsistent with Ss. 12 to 14 of the Legal PractU 
lioners Act unless the expression ‘certificate of 
character* is construed as meaning nothing more than 
a certificate that the presiding officer of the Court 
IS not aware of any misconduct of the pleader 
justifying action under those sections. Held— That 
the Dislrici Judge had no authority to refuse to renew 
the certificate of a pleader practising in the Munsif’s 
Court merely because he had formed an unfavourable 
opinion of his character in the course of the trial of a 
case in which the pleader was a party, when the 
pleader produced with his application for renewal a 
certificate from the Munsif to the effect that he knew 
nothing against the pleader’s character. {1909) 13 

C.W.N, 415 = 1 Ind. Cas. 334. 


' 8. 7 — Scheduled Districts Act, Ss. 3, 5, 6 — 
Knmaon Rules, a7th July 1894, Rules 9 and ii— 
Jurisdiction of the High Court as regards 
enrolment of Vakils in the province of Kumaon 
ftod Garhwal. 

For the purposes of the Legal Practitioners’ Act, 1870 
the Commiiiioner of Kumaon is the High Court for 
the province of Kumaon and Garhwal. A Vakil, there- 
fore, whose name is enrolled in the High Court of 
Judicature for the North-Western provinces is not, by 
virtue of surh enrolment, entitled to practise in the 
Courts of Kumaon and Garhwal nor has the High 
Court of judicature for the North-wesprn Province.! any 
jurisdiction to reverse an order of the Commissioner of 
K'lmaon refusing to enrol a Vakil on the roll ofl<*cal 
practitioners entitled to practise in the courts of 
Kumaon and Garhwal. (1902) A.W.N. 86=24 A. 318 
(F.B.). 

9 '^Mulstear — Authority to practise la 
criminal case— Special penalsslon la each case 
aeceseary. 

See Cr. P. C. S. 4 (r). 190B A.W.N. 1 1 =s A.L. I. 
40=30 A. 66(F.B.). ^ 5A1-.J. 


Ss. 10 and 33— Appearance la Courts without 
pleader’s Ucearc— Proper procedure— O. Ill R 
C. P. C. ’ * 

A Barrister should not complain to the Deputy 
Commissioner about the appearance ofa certain prr.on 
m courts without a pleader’s certificate without asking 
for any specific relief, what should be done would be 
to fwtition to the Judge (Diit.) asking the man to be 
punuhed under S. 32 of the Legal Pracl. Acts and the 
Judge should then proceed to find out whether the 
perMO complained about is practising in contravention 
Of 5 . 10 of the Act or whether his appearances are 
royered by O. 3. R; i C. P. C. 8 Bur. L. T. 280= 
8 L.B.R* 531 S33 inds Cai. 669s 

•—8. Its 

8«« alMiLcgal Practmeaers* Act, 8. 13— 
CoDvIctloau ** 

Syaopsls* 

1. Conviction implying defect of cherecter 
1. Corrcctneei o* conviction 


3 . 

4 . 

5 . 

6 . 
7 . 



Criininal complaint 
' Criminal offence**— Meaning of 
Jurisdiction and discretion of High Court 
Jurisdiction of Subordinate Court 

Offence not committed in professinal 
capacity 

Re-admission. 


1. Conviction implying defect of character. 




Lieiecr ox cnaracter', signiBcance of. 


The expre»$ion ‘defect of character’ as used in S. I2» 
includes not only moral turpitude but also such defect 
m the character of the Pleader which renders him 
unfit to be a member of the honourable profession to 

'^ 3 '^ Cal. 73 t = 6o C. 1453= 
38 C.W.N. 278= 145 Ind. Cas. 316. 


S. xa— Pleader, while joking handing over 

pamphlets prejudicial under R. 38 (5) of Uie Defence of 
India Rui(S. 

A Pleader, in a light-hearted manner, without any 
ulterior motive of influencing ihe Presidents of the 
District Union Boards, handed over to them two 
paniplilcts containing matter of prejudicial nature 
y ithin R. 38, Sub.R. (5) of the Defence of India Rules. 
No lurihcr copies of these paroplilets were found on 
search on the Pleader’s person or at his house: 

Held, that Ihe conviction of the Pleader under R. 38 
Sub*R. (5I did not imply defect of character which 
rendered him unfit to be a Pleader. A.I.R. ,04.1 
Cal. 371=44 Cr L.J. 743=208 Ind. Cas. 208. 


S 12— Conviction under R. 56, Defence of India 

Rules— Action under S. 12, when can be taken. 

In order to lake action against a legal practitioner 
under S. I2, Legal Practitioners* Act, it is necessary 
for the Court to come to the conclusion that the 
finding on the basis of which he has been convic- 
ted implies a dcfrcl of character, which unfits him 
to be a Pleader. [Taking out a peaceful and orderly 
Procession in contravention of an order promulgated 
under R. 5!) of the Defence of India Rules, held 
did not imply defect of character.] A. I. R, 1943 
Cal. 370=44 Cr.L.J. 707 = 208 Ind, Cas. 4. 


S. la. 


Pleader uttering anti-war slogan — Convicted under 

Defence of India Rules — Disciplinary action not neces- 
«ary. (1942) 46 C.W.N. 405=75 C.L J. 428. 


S. 12— Conviction under S. 121, Penal Code— 

Whether unfits him to be a Pleader. 

A Pleader who has been convicted under S. 121, 
Penal Code, of waging war against the King has a 
defect oi character and this unfits him to be in (he 
roll of Pleaders. A.I.R. 1936 Mad. 318=43 M.L-W. 
426 =(i936j M.W.N. 938 = 70 M.L.J. 49'^ = 37 Cr.L.J. 
571 = 59 M. 732=162 Ind. Cas. 414 (F B.) 


S. X3— Legal practitioner convicted— Princi- 
ples in considering whether disciplinary action 
should be taken — Making of speech Inciting 
people to break law— Suspension. 

In order to see whether diiciplinary action should 
be taken against a Pleader who has been convic- 
ted of an offence, the Court should not merely 
accept Ihe fact that he has been convicted but 
must consider the material upon which he was 
convicted . 

It is inconsistent with bis duties as a leral practi- 
tioner to incite otberi either to boycott the Courts 
or to break the law which It is the duty of the 
Courts to administer, 
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Tiie making of a fpeech by a Irgal practitioner 
which incites, others to break the law, or an 
organiecd breach of the peace by him or incite- 
ment to acts tending to subvert order, such as 
atkins people not to pay land revenue to Govt, 
or a>king tliem to unite and refuse to rccoenizc 
Uie aiiiitority of tlie Govt, servants, is a reasonable 
cause for suspending or removing him. I- L. R. 
(1941) Lab, 736 = /\.I.R. 1942 Lah. 85=43 Cr.L.J. 
5611=44 P.LR. 47i = J99 Ind. Cas. 535 (S. B.) 

— — S. 12 — Pleader convicted under S. 17 fi)» 
Criminal Law Amendment Act and under 
Ss. 124-A, i^'i^Aand 178, Penal Code— ‘No Caith in 
Count) of Justice — Defect of character. 

A pleader was not only convicted under S. 17 (•) 
and {2), Criminal Law Amendment Act but was 
Convicted foi having committed offences under Ss. ia4-A, 
and i 5?-A. Penal Code, and was once found guilty of 
an off-:Qce under S. 178, Penal Code; 

Held, that theie convictions entailed severe action 
as they undoubtedly implied defect of character in a 
legal practitioner. 

Held, also, that where, in addition to the above facts, 
the atiiiude of the Pleader taken by him in _ proceedings 
against him under S. 12, Legal Praciitionci s’ Act, 
before Courts of Justice and conduct showed that he 
had no faith injustice administered by Courts in _ this 
country, th® conduct must be taken to be highly 
reprehensible, and must, accordingly, be dealt with 
very severely. A.I.R, i935 74* — 37 C^.L-J. *53“ 

159 Ind. Gai. 664. 

„ S. xs — Pleader promoting meeting of 

unlawful association— Couviction under S. 17 (2), 
Criminal Law Amendment Act— Whether Suffici- 
ent for taking action. 

Where a Pleader aisisU and promotes a meeting of an 
unlawful association for which he is uliimaicly convicted 
unJrr S. 17, Cl. (2), Criminal Law Amendment Act, 
bis action is nothiog short of an open and defiant 
violation of law. Such open and decant violation of 
the law by a member of^e legal profession Is such a 
defert of character as will unfit him to be a pleader 
and by such conduct, he makes himself liable to action 
under S. 12, Legal Pracutioncrs’ Act. 59 G.LJ. 410= 
A.I.R. 1934 Cal. 808=152 Ind. Cai. 943. 

— — S. 12 — Pleader prosecuted thrice and convicted 
twice for semi-political offences — Whether action 
under the Act may be taken — Distinction between 
various kinds of law-breaking —Whether maybe 
drawn — General principles of proecdore in Buch 
cases. 

In proceedings under S. 12, Legal Practitioners’ Act. 
the question to be considered is whether the facts proved 
constitute an offrnce implying a defect of character 
which unfits the Pleader or Mukhtear, from practising 
as such. 

The principle upon which the High Court should 
proceed is, that where a Pleader wilfully breaks the law 
upon one or tvro isolated occasions, it may not be neces- 
sary for the Court to take any action under S. 12, 
Legal Practitioners* Act. Where, on the other band, 
the Pleader has wilfully and habitually broken the law, 
then the Court may quite reasonatJy come to the 
conclusion that his acts imply su^ a defect of 
character as to render him unfit for practice as a 
Pleader, and in such a case, the Court may dismiss 
him from practice. Where the acts of the Pleader fall 
midway between the two extremes, then the Court may 
think it sufficient to warn the Pleader, by inflictm^ 
upon him a period of suspension or otherwise, that if 
be persists in bregUng or defying the law* lucb conduct 


will inevitably lead the Court to the conclusion that he 
is totally unfit to practise in the Courts. 

Where a Pleader had been prosecuted three times and 
convicted twice for semi-political offences, and he was, 
in fact, suspended from practice owing to his inability 
to obtain a licence for a period a liile over six montlis: 

Held, that he had been punitbed sufficiently and that 
he should be warned that if he persisted in these courses, 
the Court would eventually have to consider the question 
of dismissing him from practice. 35 Cr.L-J- 59*“ 
A. I. R. 1934 Cal. 242=38 C.W.N. 276=148 Ind. Cas. 

57* 

12— Pleader of 60 years, having unblemleh- 

ed character convicted for embezzlement of 
money. 

Where a Pleader convicted under S. 400, Penal Cr-de, 
for embezzlement war 60 years old haviug an unblemi- 
shed character till then: 

Held, that though the circumstances made the case 
all the more distressing, still the Courts had a duty to 
the public and to the profession itsrlf, and that that 
duty could only be exercised by striking his name off 
the register of Pleaders. A.I.R. 1938 Rang. 288 = 176 
Ind. Cas. 752. 

— S. 12— Conviction for crizAinol breach of 

trust. 

Advocate convicted for offence of criminal 
breach of trust and attempt to cheat — Held, bis name 
should be struck off Irom the roll of Advocates. A.I.R. 
1935 Rang. 458=37 Cr.L j. 200=159 ***d. Cas. 1036. 

S. 12 — Conviction for criminal breach of tras* 

— Circumstances of mitigation — Less sovere 

punishment awarded. 

A legal practitioner was convicted of criminal breach 
of trust and abetment thereof, in respect of certain 
moneys ofa client. It was found that he was to a 
certain extent the victim ot his senior. He paid the 
amount of defalcation after his cr'nviciion. High Court 
in considcratiun of the fact that he was victim of cheum- 
stances and had expressed his repentance and promised 
to lead honourable life suspended (he practitioner for 
one year. 1929 Cr.C. 515=33 C.W.N. 829=A.I.R- 
1929 Cal. 771. 

S* 12 — Temporary misappropriation. 

Conviction for criminal breach of trust which was 
found to have been temporary and not an attempt at 
permanent misappropriation is a temporary aberration 
on the part of the pleader who was convicted and 
therefore, an order of suspension for six months was 
held sufficient to meet the requirement* of the case, 
81 Ind. Cas. 949=25 Cr.L.J. ii25=A.I.R. *9*5 
238. 

■ ■ S. 12 — Pleaders convicted nnder Ss. 145 * 
Penal Code and Ordinance VI of 1930, S- 3. 

Where tw^ Pleaders were convicted of offences under 
Ss. (45 and 151, Penal Code, and also under S. 3 of 
Ordinance VI of 1930: 

Held, thatr^ard being had to the nature ^ of 
offences for which they were convicted, which involved 
serious defect of character and to the fact that 
wa* no expression of regret for their past behaviour, they 
should be dealt with under S. IQ, Legal Practition^ 
Act. A. I. R. 1933 Cal. 731=60 C. 1453=38 C.WJI* 
278=145 Ind. Cas. 316. 

■ ' S . la — Grltwlnal offence— 'Posial Codo— S. *44 
niid S. 150. 

If a mukhtear is convicted under Si. X14 aro *5o» 
I.P.C., the High Court must, if any actioii >• 
against him, initiate proceeding* against him u*»er 
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ofthcAcU II C.L.J. 164-11 Cr-Lj. ai4=‘i Ind. 
Cas. 727. 

•— S. xa— Conviction under S. 506, Penal Code — 
Release by Local Government under Notification 
dated March 5, 1931 —Suspension, if proper. 

V\Ticrea Mukhtear was convicted under S. 506 of the 
Penal Code for threatening a person with the come- 
quencc that his tenants would stop rendering of unpaid 
labour or ‘Begar* and payment of rent, and pending 
an appeal preferred by him, he was released in 
accordance with Government of India Notification 
dated March 5. 1931, granting amnesty to prisoners 
whose offences did not involve violence or incitement 
to violence, and disciplinary proceedings were sub- 
sequently instituted against him: 

Held, that the release by the Local Govt, amounted 
to an expreskion of opinion on their part, that he was 
convicted of an offence which did noi imply violence 
or incitement to violence, and that the threat, although 
It came within the definition of crimina lintimidatton, 
did not imply any violence either to person or to 
property, and hence proceedings regarding him as to 
why he should not be suspended should be dropped. 
A.I.R. 1932 All. t?32= (1932) A.L.J. 116=33 Cr.L. I. 
830*' 139 Ind. Gas. 787. 

— 8. i2 — Intimidating and assaulting women — 
Conviction lor assaulting woman— No reason for 
auspension. 

A pleader was convicted under Penal Code for 
intimidating and assaulting a woman in a most re- 
prehensible manner. It was the first occasion on 
which disciplinary action was called against him. 

Held, that the conviction was not by itself sufficient 
to show defect of character whli h unfits him to be a 
pleader within the meaning of S. 12. 

Held further, that though the words “any other 
reasonable cause” in S. 13 geem to be wide enough to 
iaclurJe the case, sitll the conduct was not such as to 
justify suspending him from practice. 1929 Cr.C. 608= 
A.I.R. 1929 Rang. 352. 

““ S*. 12, 13 — Conviction of Pleader for breach 
of Salt Law — Miaconduct— Suspension from 
practice. 

Where a Pleader was convicted with a number of 
other people for an offence under the Salt Act which 
he committeil hy way of polirical demonitraiion and 
was sentenced to rigorous imprikoiiment. their Lord- 
ships held that offences of this nature could be dealt 
with under the Legal Practitioners* Act, and suspended 
the Pleader from practice for a period of six months. 
Al.R. 1931 Pat. 208=12 P.L.T. 161 = 132 Ind. Cas. 359 
(F.B.). 

8. IS— Gambling. 

The conviction of a pleader under the Gambling 
Act can hardly bt looked upon by itself as sufficient 
reason for disciplinary action. 1929 Cr.C. 608= A.I.R. 
1939 Rang. 352. 

■““8s. IS, 13 and X4'— Pleader keeping a common 
gambling faonse— Snapenslen from practice. 

The conviction of a pleader under S. 6 of the Towns 
Nuisance act for using hit office as a common gam- 
blleg home implies a defect in character which imfiu 
bim to be a pleader within S. is of the L^al Pracii- 
Uonert Act. Having regard to the novelty of the case 
the High Court suspended the pleader from practice for 
a period of shi months only. In a procee^ng under 
S. IS of the Legal Practitioners* Act the %vholeof the 
mocedurc prescribed with regard to charges under 
os. 19 snd 14 need not be followed The Coyrt thpuld 


not re-try the case which ended in a conviction of the 

pleader. The only question to be considered is whether 

the offence of which the pleader has been convicted 

implies a defect of character unfitting him to be a 

pleader. 42 Mad. 1 1 1 = 2-^ M.L. I. 65. =2«i MLT 71 

= (|^9-8)M.\V.N. 847=8 L. W.62.-.9 Cr. l.J.ioo 
=40lud. Cas.3+1 (S.B.). ^ i-J. 1001 


a. Correctness of conviction. 

S. 12— Correctness of conviction. 

In proceedings against a Pleader under S rg in 
respect of a conviction, he is not entitled to qnesiioa 
the correctness of his conviction. A. I, R. loofi Mad. 
3'8 — (>936) M.W.N. 238 = 70 M L.J. 4<,8=37 Cr L. J, 

M. 732=162 Ind. Cas.' 414 

" ' S. *2 — Effect of conviction. 

Conviction of a legal practitioner is sufficient without 
any further enquiry to justify the High Court in 
takme proceedmgi under S. 12. It is not permissible to 
go behtnd the conviction and the pleader cannot be 
allowed to have indirect appeals against the judgment 
of conviction. 1929 Cr.C. 515=33 C. W. N. 830= 
A.I.R. 1929 Cal, 771, 

S. 12— Correctness of conviction. 

That having regard to the character of the 
offence an order under .S. 12 of the Leyal Practitioners’ 
An could properly be passed againn them. Thai in 
such a proceeding it was not open to them to go behind 
their conviction by the criminal court and invite the 
court to examine the facts with a view to kh'. wing that 
the conviction was erroneous. 26 I.A. 242 ; S. 22 A-4q • 
3 C.VV.N. 736, followed. But the court in such a case 
will look into all the facts as found to determine the 
position of the persons concerned. (tgiojiaCWN 
1073=12 C.L.J. 553=7 Ind. Cas. 622. 


3# Criminal complaint# 

- — S. — Criminal complaint. 

If a compUini is made against a legal praciiiionor 
tliat he has committed an ofl'ence, it is a matte** which 
should be tried before a Ctiniinal Court and not by 
proceedings under the Legal Piactiiiuners* Act* I( he 
is conviricd by the former then disciplinary action can 
be taken. Under S. 40 a pleader should not be 
suspended without an opportunity U'ing afToidrd to 
defend himself. 76 Ind. Cas. 825 = 2 Bur. L»J. 213 = 
25 CrX. J. 265. 

4, ^'Criminal offence*’ — MeanloB cf. 

~ — S. la — ’Criminal offeoce% meaoing of— Being 
bound over^ effect of. 

The words ’^criminal ofTrnce*’ used in S. 12, L^'gal 
Practitioners* Act, mean an oHrnce punishable under 
the Penal Code as well as any act or omission made 
punishable by any law fur the time being in force 
which is indictable and punishable ciimlrially by 
Courts of Justice* 

Duty in Order to apply the provifions of S i?. 
conviction for ’^crimiDal onVnces'* within the mean* 
ing of the expression used in S. 12, is not enotigh. 
The Court has to inquire Into the nature of the 
crime in order to dcciiie whether the offence was of 
such a nature as to imply defect of character which 
would render the lawyer concerned uiiht to be a 
member of the legal profession. 

A Pleader brund down under S. 107^ Crimina] 
Procedure Code^ to keep peace and sent to jail for 
refusing to give securityi cannot be said to be cno* 
victed of any criminal offence within the meaning 
ofS* 
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A Pleader convicted under S. 3, Police Incitement 
to DikafTeciion Act, and sentenced thereunder and a 
Pleader convicted under S. 17, Criminal law (Amend- 
ment) Act and sentenced thereunder are Pleaders 
convicted of “criminal offences” within the meaning 
of S. 12, bill the conviction is not in itself sufficient to 
show a defect of character. A.I.R, 1931 Pat. 

12 P.L.T. 773= 32 Cr.L. J. 1256=11 Pat. 365=134 
Ind. Cas. 945 (F.B.). 


5. Jarisdiction and discretion of High Gonrt. 

S. 12— Conviction of Pleader for criminal 

offence — Miscondocc. 

The conviction of a Pleader or Barrister is evi- 
dence of misconduct and the High Court has juris- 
diction to take disciplinary action against him. 56 
Boro. L.R. ii 36 = A.I.R. 1935 Bom. 1 (3) = 59 B. 57“ 
154 Ind. Cas. 546(F.B.). 

S. 12— Discretion. 

The use of word “may" in S. 12 after the words 
“the High Court’* shows that *be discretion of the 
High Court in each particular case is absolute. 1929 
Cr. C. 515=33 C.W.N. 829=A.I.R. 1929 Cal. 77'- 


6. Jurisdiction of Snbordinate Goort. 

• Ss. 12, 13 (f) 14 — Snbordinate Gonrt, Jnrisdjc- 

tion of — High Court, powers of. 

When a mukhtear has been convicted of any cri- 
minal offence implying a defect of character, it is the 
Higli Court alone which can take proceedings under 
S. 12 of the Legal Practitisners' Act. A Subordinate 
Court hat no jurisdicuon to initiate proceedings in 
fuch a case. (^1910) 5 Ind. Cas. 727=11 C.L. J. 
164=11 Cr.L.X 2*4- 


7. Offence not committed In professional 

capacity. 

— — S. 12— Jurisdiction of High Court take disci- 
plinary action. 

The High Court has jurisdiction to take disciplinary 
action against a Pleader though the criminal offence 
was not one committed in his professional capacity. 
A.I.R. 1036 Mad. 318=43 L.W. 426=(i936) M.W.N. 
238 = 70 M.L j. 498 = 37 Cr.L.J. 571=59 M. 732= 
162 Ind. Cas. 414 (F.B.). 


— S. 12 — Offence not committed in professional 
capacity. 

The fact that the ^ Advocates concerned had 
been convicted of a‘ criminal offence was evi- 
dence of the misconduct within meaning of S. 10(1) 
of Bar Councils Act XXXVII! of 1926 and the 
misconduct, thougli not committed in their prolVs- 
sional capacity, entitled the Court to take disciplinary 
action against them. Where, in the exercise of 
their statutory discretion, the Judges proceed to 
consider whether in the circumstances the misconduct 
so proved called for any disciplinary action, whether 
in the nature of reprimand, suspension or removal 
from practice and decide that it does not, this action 
in their exercising their discretion is not such as can 
be considered by Privy Council. 1935 A.W.R. 1029= 
193') O.W.N. 964=1 B.R. 828= (1935) M.W.N. 913= 
A.I.R. 1935 P.C. 168=42 L-W. ^0-69 M.L. J. 481 = 
37Bora. L.R. 722=39 G-W.N. i28i=(i935) A.L.J. 
1092=59 B. 676=62 I.A. 235=>57 I“d. Cas.4a8(P.C0. 


8. la— Misconduct — Contempt of Court. 

Pleader committing contempt of Court in hii 
capacity as suitor is punishable in his professional 

(‘933) A.L.J. 251-A.I.R. 
*933 All. 324 (a25)-55 A. 148=143 Ind. Cas. 6^7. 


S. 12 — Criminal offence — Striking off the roll. 

The Court should not hesitate to strike off the roll 
a practitioner found guilty of a serious offence though 
it is not in relation to his profession. The test is, 
whether he is fit to continue to bean officer of the 
Court. 14 C.W.N. 1073=11 Cr.L.J. 503=12 C.L-J* 
553 = 7 Ind. Cas. 622. 

8 . Re-admission. 

S. 12 — Conviction for criminal offence, 

whether permanent bar — When can be re- 
admitted. 

When persons are struck off the roll, it is alwrays 
said that Uie door is not irrevocably shut behind 
them, and that after years of industry, straightforward- 
ness of life, and conduct which shows repentance and 
the determination to amend, they may ultimately find 
their way back to the honourable profession which 
they once disgraced. That lenity of outlook results 
from the consideration that it is impossible to shut out 
from a man of education, who hag once borne a good 
character, the hope that he may rise anain. But it 
does not mean that persons who have been properly 
removed from the roll should come again and again 
with repeated applications within months, or c\'en 
within a few short years, after the event. A.I.R, 1940 
Rang. 32=41 Cr.L. J. 272=186 Ind, Cas. 268. 

■■ ■ S. 12 — Finality of order of disbarment. 

Though the name of a legal Practitioner may 
have been removed from the rolls by the High 
Court by reason of professional misconduct or cri- 
minal conviction, the Court may re-admit him, if 
satisfied that during the Interval which has elapsed 
since the order of removal was made, he carried 
an unimpeachable character and may be allowed 
to return to tlie practice of an honourable profes- 
sion. An order of disbarment of a legal practitioner 
is not necessarily final or conclusive for all time. 38 
Cal. 209=12 C.L.J. 625=15 C.W.N. 357=12 Cr.I.. 
J. 22=8 Ind. Cas. 1108. 

— 7 --S. 12— Mukhtear — Criminal conviction — 
Misconduct — Removal — Restoration — High 
Court, power of. 

It is open to a Court, when a legal practitioner 
has been dismissed for criminal conviction or mis- 
conduct of any description in the widest sense of 
the term, to re-admit him after the lapse of time, 
if he satisfies the Court that he has in the interval 
conducted himself honourably and that no objection 
remains as to his character or capacity. The autho- 
rities on the subject reviewed. Where a mukhtear 
who was dismissed upon conviction for a criminal 
offence of a grave character implying moral turpi- 
tude and was also directed to be prosecuted for 
perjury, applied after the lapse of several years 
to be reinstated, and it was found on enquiry that 
he had not made a full disclosure of his previous 
history, the High Court refused to make the order 
for rc-admission. (1910) 12 C.L.J. 625=15 C-W-N. 
357=38 Cal. 309=12 Cr. L. J. 22=8 Ind. Cas. U08. 

S. 13 

See also: “Legal practitioner.'* 
Synopsis. 

1. Acting on instructions from unautho- 

rised persons. 

2 . Agreement for payment on success. 

3. Altering document. 

4. Appeal. 

5. Appearing for opposite side, 

6. Business. 
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7. Client’s money. 

8 . Charges and threats to court. 

9. Conviction. 

10. Criminal offence. 

11. Duties of Legal Practitioner. 

12. False certificates. 

13 . False statements, contradictions and 

suppressions. 

14. Fees and Non-payment. 

15. Gratification for employment. 

16. Identification. 

17 . Improper advice. 

18* Jurisdiction and Procedure. 

19. Misconduct prior to enrolment. 

20. Mistakes and Negligence. 

21. Nature of proceedings. 

22. Non-acceptance of brief. 

23. Non'attendance. 

24. Politics. 

25. Privilege. 

26. Proof of charge. 

27. "Reasonable cause”— Cl. (f). 

28. Renewal of Sanad. 

29 . Suborning evidence. 

30. Unprofessional conduct. 

1. Acting on instructions from unauthorised 

persons. 

S. 13— Acting without authority— Accep- 
tance of vakalat unauthorised person. 

The rule relating to the acceptance of vakalat- 
namas and Muklueamanias roust be scrupulously 
and punctiliously observed. Where a Mukhtear not 
influenced by any dishonest or corrupt motive 
accepted a Mukhtcarnama from an unauthorised 
person known by him to be such, his conduct calls 
for something more than censure. The Mukhtear 
was suspended from practising for a period of 
three months- 19 Cr.L.J. 227=43 Ind. Cas. 819 
(Cal.). 

Ss. 13 (a), 14 — Acting without instructions 

—Instructions to practitioners directly from 
clients or their duly authorised agent. 

Instructions must be received by legal practi- 
tioners directly from clients or their duly au- 
thorised agents. Gross negligence tantamount to 
misconduct is attributable to a mukhtear who 
receives and acts on a mukhtcarnama from an 
unauthorised person without proper inquiry. 2 Pat. 
L.J. 36=18 Cr.L.J. U0=37 Ind. Cas. 492. 

S. 13 (a)— Acting without instructions— 

General rules and orders of Calcutta High 
> Court rule 45 (e) — Receiving instructions from 
unauthorised persons— Bona fide mistake. 

On the instructions of the clerk of a pleader who 
has left the Court to practise in another Courl, 
another pleader signed the vakatatnama for the 
plaintiff, and withdrew the money for plaintiff, 
deposited by the judgment-debtor in Court, and 
handed it over to the clerk bona fide believing 
that the clerk had taken out his "card” for the 
year while in fact he had not. The pleader was 
held to be guihy of contravening the provisions of 
S. 13 (a) of Legal Practitioners' Act and of rule 45 
(e) of general rules and orders of High Court 
and deserved severe censure for hit act. 36 Ind. 
Cat. 442 (Gal.). 

—8.13 (a)— Acting without instructions. 

A pleader receiving instructions from an un- 
Mthpr-iied pefspoi whp it neither the recogniKd 


S. iS—x. Acting on instructions, etc. qio 

agent, guardian, servant relative or aulhoi i^cd to 
give instruction on behalf of tlie party is puiliy of 
misconduct, under S- 13- 20 C.W.N. 1016=17 Cr. 
L.J. 229=34 Ind. Cas. 645 (F.B.). 

S. 13 (a) — Actir.g without instructions. 

S- 13 (a) prohibits pleaders from acting on in- 
structions from persons who arc not their clients 
or agents or near relative but not from acting 
without instructions when they are entrusted with 
the whole of the Court business. 1 Ind. Cas. 667 
(Mad.). 

2. Agreement for payment on success. 

S. 13— Agreement with client to take cer- 
tain percentage of proceeds of suit as remu- 
neration only if it is successful. 

An agreement entered into by an Advocate with 
his client, to take certain percentage of the pro- 
ceeds of the suit as remuneration for his services 
only if the suit is successful, amounts to profis- 
sional misconduct. A.l.R. 1939 Mad. 772=(19.39) 
M.W.N. 766=(1939) 2 M.L.J. 320=50 L.W.234 = 
41 Cr.L.J. 83=I.L R. (1940) Mad- 17=184 Ind. 
Cas. 606 (S.B.). 

— — S. 13 — Allowing clerk to enter into cca- 
tracts for sharing in proceeds of litigation. 

Where an Advocate allowed his clerk to enter 
into agreements with his clients to finance the 
litigation about property which they launched 
aga nst others, the cleik was to^be compensated for 
his labour and expenses by being given a share in 
the property in dispute if the cases be ultimately 
decided in favour of his clients, and in pursuance 
of this, the Advocate appeared for those clients 
without receiving any ft es in advance : 

Held, that his conduct in allowing his clerk to 
enter into such a transaction called for severe cen- 
sure, but his conduct in advising him in the matter 
and then appearing for the Htij.ants without re- 
ceiving the usual fees in advance amounted to 
prof* ssioiial misconduct and such contfuct consti- 
tuted a reasonable cause Tor the suspension of 
his licence to practise as an Advocate. A.I.R, 1932 
Lah. 584 = 34 P.L.R. 445 = 142 Inch Cas. 689. 

S. 13 (b)— Agreement for payment on suc- 

cess. 

To agree with a client for inam or present over 
and above his fees in the case of a success, is dis- 
graceful for an advocate. His conduct accounts to 
gross misconduct in his profession if he attempts 
toextiact more supplemental fee at the hast mo- 
ment from his client, on whose failure to pay lie 
absents himself from the case. The failure of a 
barrister in exacting money as supplemental fee 
docs not absolve him from his original obligation 
tohis client and the court. 14 Pom.L.R. 691*>13 
Cr.L.J. 916=16 Ind.Cas. 780 (F.B.). 

Ss. 13, 14, 15 — Agreement for payment on 

success. 

Agreement to pay a pleader in event of success if 
not actually illegal, is at least highly objectionable. 
8 A.L.J. 151 = 12 Cr. L.J. 12=9 Ind. Cas. 130. 

S- 13— Champertous agreement by way of — 

Relation of pleader and client. 

It is highly improper and grossly unprofessional 
• conduct on the part ol an advocate or of a vakil 
to enter into an agreement with a client to furnish 
him with funds for a litigation in consideration of 
hit assigning over a part of the property in litiga- 
tion if recovered tp such Advocate or Vakil 
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When a Vakil takes an active interest in a case dur- 
ing its pendency in the lower court and there is an 
understanding that he will be engaged as VakJ when 
the case comes up to the High Court it cannot be 
said no relationship of pleader and client existed 
between himself and the client before the actual 
execution and acceptance of the Vakalatnama. 
(1901) 4 C.LJ. 262 (F.D.) 

■ “S. 13 — Professional miscondoct— Champer- 
tous agreement wjth client. 

It 1$ professional misconduct for an advocate to 
stipulate for or agree with his client to accept as 
bis ice or professional remuneration a share of the 
property fund or other matter in litigation for his 
services as a<lvocate in such litigation upon the 
successful issue thereof. Scmble The same 
principle is applicable to the case of a pleader. 
Per Hill, J. — Any arrangement between counsel 
and client which brings iHe the personal interests 
of the former into conflict with his duty as an advo- 
cate is unprofessional. (1900) 4 C. L» J. 259 (F.B.) 


3. Altering document. 


S. 13— Mukhtear — Breach of professional 

rules— Alteration of document — Accusation of 
respectable men of perjury — Punishment — 
Duties of mukhtear. 

Where a mukhtear was found to have acted as a 
mukhtear on behalf of the defendant in a case 
without filing as mukhtearnamah, and had made 
alterations in a receipt and a cash book with a view 
to deceiving the Court and came to the Court with 
a case which was manifestly untrue and accused 
respectable persons of perjury and of having set 
up a false case against him : 

Held, that such a man was no longer fit to remain 
a member of the profession. 

Dictum. — 'A mukhtear’s profession is a laborious 
one. It is of great public utility. From mukhtears 
great qualities are expected and heavy respon* 
sibilities are placed upon their shoulders and. 
however humble their relative position m the legal 
hierarchy may be, their reput.ition should he as 
jealously guarded by the Courts as those of Plea- 
ders or Vakils or Barristers-’ 13 P.L.T. 552= 
A.I.R. 1932 Pat. 289=33 Cr. L. J. 874=140 Ind. 
Cas. 107 (S.B.) 


'Ss. 13 (b) and 14 — Altering documents— 
Insertion of name in Vakalatnamah. 

A Mukhtear added to the names in a Vakalat- 
namah, his own name, also altered certain words in 
the Vakalatnamah at the request of the individual 
who had executed the Vakalatnamah, without any 
improper motive as he could not file a criminal 
appeal unless the Vakalatnamah, contained his 
name. Held, as the mukhtear was not actuated by 
any improper motive which would constitute grossly 
improper conduct, no order under S. 14 of the Act 
should be passed. The apology of the mukhtear 
expressing regret might be accepted. 17 C.W.N. 
823=13 Cr. L.J. 846=42 Ind. CasT 718. 


— — Ss. 13 (b) and 14— Altering document— 
Court record. 

Where a property to be sold in execution of 
a decree was, owing to the carelessness of the 
pleader for the decree-holder and his clerk, 
mis-described in the application for execution, 
the pleader was held to have acted without due 
care and sense of responsibility and thus was 
of grave impropriety in the performance 
9* his duty. In the case he was suspended from 


his practice for 3 months. Held, (ordering the 
pleader’s suspension for three months) that to 
tamper with the Court’s records is a serious 
matter and the pleader acted without due care 
and caution and without sense of responsibility 
in allowing it to be done by his clerk. 20 C.W.N. 
1069=18 Cr.L.J. 42=36 Ind. Cas. 874. 

S. 13 (b) — Altering document— Substitution 

of names in summons. 

Where a solicitor actfug for a pIflF. who had 
been refused a warrant for the detention of the 
deft, by a Civil Court started a criminal process 
on the same subject-matter, and, by means of 
allegations to which the Civil Court attached 
no credit, obtained his warrant form a different 
Court, almost as a matter of course, his conduct 
docs not necessarily involve any punishable 
contempt of the Civil Court. The law does not 
restrict a litigant to a single form of remedy 
and he may pursue all tlie legal remedies 
appropriate to his grievance. Where a solicitor 
substituted the name of two witnesses in a sum- 
mons on the ground that the persons originally 
Summoned were totally ignorant of the facts of 
the case. Held, that the solicitor was not guilty 
of forgery, as there was ro intent to defraud and 
at the most he committed an irregularity for 
winch some pecuniary penalty on his part was an 
adequate punishment. The Privy Council set 
aside the order striking off the name of the 
Solicitor and restored bis name to the Roll. 16 
C.W.N. 386=9 A.Lf. 676=15 C.L.J, 639=14 
Bom.L.R. 471=23 M.L.J. 194 = 12 M.L.T. 106= 
(1912) M.W.N. 683= 13 Cr.L.J. 440=15 lad. Cas. 
72 (P.C.). 

4. Appeal* 

— S. 13 — Appeal to Privy Coanell— Coasidera- 
dons— Practice of Allahabad High Gonrt. 

When an order striking off the name of a Pleader 
from the roll of Pleaders on the ground of misconduct, 
has been made, the practice of the Allahabad High 
Court has been to treat the order as falling under 

S. 100 fc), Civil P. C. although the Calcutta and Patna 
High Courts have taken a different view. The certifi- 
cate of leave to appeal is not to be as a matter 
of course, but can be granted where the case it 
otherwise a fit one for appeal to Hii Majesty in 
Council. 

Where, in an appeal from an order striking off 
the name of a Pleader from the roll of Pleaders, 
the point in dispute was naturally not measurable 
by money and it was of great private importance to 
the applicant and there were some points of law 
raised in the case; 

Held, that the case could be certified under S. 109 
(cl as a fit one for appeal to the Privy Council. 
A.I.R. 1937 All. i67=>>(ig3t;) A.L.J. 1273—38 
410-1936 A.W.R. 1007=167 Ind. Cas. 666. 

S. 13— Appeal. 

An order of High Court refusing to enrol a person 
as l^al practitioner comes under its disciplinary or 
administrative powers and no leave to appeal to Hi» 
Majesty can be granted. 4 Pat. L. T. 403, Foil. 70 
Ind. Cas. 172 = 1 pat. 590=4 P.L.T. aig-A. I. R- 
1923 Pat. 603. 

5. Appearing for opposite aide. 

S. 13 — Miacondoct — Gbaege of ridea by 

lawyer. 

^ Change of sides as such by a lawyer is not for- 
bidden by law, Change of sides is forbidden if 


fli3 legal practitioners* act (1879)- 

there arc con6<^cnttal communicatioDS hy one side 
which may be made use of when the lawyer repir- 
senu the opp isilc party. It is h'rbidden if the 
Uwyrr obtains his own discharge and acts for U^e 
opposite patty. It is aUo forbidden if the lawyer 
accepts a rctain<‘r fr^ m the opposite party without 
Brst offering his services to his original client. A 
law>’er is, therefore, not guilty of prrfcfsional miscon- 
duct in accepting a brief the opposite party if 
he has no confidential cornmunicalion of his original 
client in his possession at that time and the matters 
in which he had been retaiui*d had C(^mc to an 
end and the original client had r< fused to avail 
himself further of his services. I.L R. fi 94 f>) Lah. 

Ind. Cas. 70 -.47 Cr. L«J« CiU^A. I. R* 
1946 Lah. 301 (F.B.) 

S. 13 — MificOEiduct — ChaDgiog sides — Pleader 

drafting plaint for plaiDtifl itratuitously as 
friend appearing for defendant at later stage. 

A pleader who acted praiuiiously as a friend in 
drawing up a draft at the request of the plaintiff 
who filed the plaint himself, and to whom no eotifi* 
dential information was imparted, is not guilty of 
professional misconduct in appearing f.»r the chfin* 
dant at a later stage. It.d. Cas. 479*48 P.L R. 

485— A.l.R. 1946 329 (F.B.) 

8« 13 and Letters Patent, Cl. 8 (Lab.) “Change 
of sides by ccimseI~\M<en forbidden. 

Change of tides as such by counsel is not forbidd^^n 
by law. Change of sides is forbidden if tlierc arc 
unfidential communications l>y one side which rr»ay 
be made use of when the law yer rrpn cents the 
opposite party, It U forbidden if the lawyer 
obtains hw own discharge and acts f<r the opposite 
party, u n also forbidden if ihr lawyer acc'-pts a 
retainer from the opposite party without fiist offering 
his services to hii original client. 

In the present case, it was held that there were 
no confidential conimunieaiii^ns in possession of the 
counicl which had not already breome public pro- 
per y when he accepted the brief for the opposite 
Pj*rty. Funhrr. the counsel did not obtain his own 

rjiargc. 1 uc proceedings in whith he was engaged 
uy the party had lerminated and the party had 
rctuKd to avail himself of the services of the coun^rl. 
In the circumsiancn, the counsel wai riot guilty of 
proreiBional mi; conduct in accepting the l^rief of 
Uie uppf,fcite pariy. A. L R. 1946 I.ah. 301 = 

p iV Uh. 173-226 Ind Cas. 70^47 Cr l.J. 

(r D.). 

" 7 ®* * 3 — Decree for accouote obtained by son 
tgaiiiit oioiher-^ljrrrce obtained by modicr against 
for maintenance— pUadcr L acting for moilHr io 
wr luil^L then acting for son io execution ol his 
•8®hiit mother — Misconduct. 

A son sued hit inoUier ffir an account of the 
tnan^ecnent of his estate during his minorjiy, and 
obuinrd a mone) 'decree against her The mother 
subiequtnlly sued the son for the retov'ry of main* 
tcoance due to her and for future maintenance. TTie 
was decreed. A Pleader L acted for the inoiher 
•uit against the son and was, in fact, lier legal 
be subsequently agreed to act for the son, 
Am fiM an application in execution proceedings 
Aruiaf out of the decree obtained by the son against 
w mother. The question having arose as to whether 
IbJa amounted to prufeuicmal misconduct: 

Hald^ that L was not guilty of profeaaionaJ mis* 
Moduct in filiM the petition in execution of the 
iOQ*i decree. Toe ion*i suit had nothing to do with 
the mother* I luit, li would have shown a nirit more 
to beeping wHh the tradition of the proCeasioo If h 
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had not acted for the son, but there >v''8 nothing 
piofessicnalh wrong in so doing. A.I.R. 1938 Mad 
276^.t7 LW. io2 = (i 938) M.W.N. a20=I.L.R (looft) 
Mad. 399=174 Ind. Cas. 44 (S.B.). ' 

““~S. i3“Held, though Pleader did not act to 
the standard of propriety expected, yet no disci- 
plinary action was justified. 

The position of the members of ihe Icj-'al profttsjon 
is very high but, at the same time, delicate. They 
must fake scrupulous care that nothing is done by 
them which leaves room for any accusation being made 
against them; 

Held, that though the Pleader did not act up to 
that i^andasd of propiiety which is expected from a 
Dicmbcr ol the legal profe ssioii who mu.<it enjoy the 
complete confidence of the litigant public and of 
the Court, and he nii.xed himself up in transactions 
w-hich were not straightf.rward. and technically his 
appealing in the land r.'gistration tasr against his 
client, WHS improper, it was cleat at the same time 
that he did not act without the knowledge, ctmsem 
or at least acrjuiescr nee of the cli.nt. Under the 
cirrumsiaiiccs, no (liftipliri;<ry action wotild be justifieri. 
A.I R. iq?B Pat. 28=4 B R. 198 = 39 Cr.L.J. 222 = 
172 Ind. Cas 8.}9 (.S.B.). 

— — S. 13 — Engagemcot of Counsel — When pre 
vented from appearing for opposite party — 
Definife retainer wltL fee, necessity of. 

A great deal has to take place before Cotnisel can 
be said to be engaged by a party to a suit So that 
it woiild be unpr<'fessic'nal fnr him to appear on th«- 
other side. In ord<T to prevent Ckjunscl app'-ariiig 
for the other party, he mint have a definite retainer 
with a fee paid or he must have had such confiriential 
information fiom one of lie pariiei at would make 
it improper for him to appear for the otlier party. 
A. I R. 1932 All. 53 ^‘=(' 93 '-i) A.LJ. 7 S 5=33 Cr.L.J. 
867^140 Ind. Cas. 62. 

S. 13 (b) — Misconduct — Confidential com- 

municarion by party before engaging practitioner 
— IVactitjoner subs'fjucntly accepting bri' f fi om oiIht 
side— Propriet> . 

A legal practitioner allowed a party to see him .md 
tr» give hii vertinn of ih<* raie in lull wilhoot warning 
him that he had not yetaceept.d the case ami tlicre- 
ferc Cf)Uld not r-g.ird hiiindf as his advocan- and 
without alto informing him that the othrr side had 
appr' a< hrd i'im to reprru nt theni in the matter and 
that he had not dcclimd tl.eir offrr. Sul))<eqiieiii|y 
the legal piactilinifT was rrig'ged hy the other .ide. 
Held, that the conduct of the practitioner could not 
be regarded as profeoional misconduct, but the cate 
came within the ambit of the rule that "Counsel 'uighl 
net to acccjii a brief against a party even though tlie 
p.-trly refusei to retain him, in any case in whicli 
hr vouhl l)e rrt»barra*fed in the diich.argr of his ditlv 
by rrasciit of fonfit’ence rrj>oved in him by that pariv” 
and that the Court was justified in holding lliat lir- 
sh<»uld not appear in iJie case. 0 Han?. 44^— taR Ind. 

Cas. 354= 1930 Cr. C. I233-A.I.R. 1930 R*ng. 3,«;3. 

S. 13 — Working for opposite parties. 

pleader drafting eomplaint fur complainant in 
one case and acting for arcu.ed in a different case 
intlilutcd by i.imr complainant— No C/fTcm c is com* 
niitted. 109 Ind. Cas. 220»8 Lah. 671=29 P.LR. 
126-29 Cr. L. J. 500-A.l.R. 1998 Lah. 65. 

— — g. 13 — Working for bods aldeo, Bmouata to 
mlocondact, 

A legal practilionef cannot represent conflicting 
iDtcresU ur undertake the discharge of inconsistent 
duties. When be has once been reuuwd and rec^ved 
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the confidence of a client, he cannot accept a retainer 
from or enter the service of those whose interests are 
adverse to hi* client in the same controversy or in 
a matter to closely allied thereto as to be in effect 
a part thereof. The rule is fig'd and is designed not 
alone to present the dishonest practitioner from 
fraudulent conduct, but as we)! to preclude the honest 
practitioner from putting himself in a position where 
he may be required to choose bcl>vecn cot^icting 
duties, or be led to an attempt to reconcile conflict- 
ing Interests, rather than to enforce to their full 
extent the riglus or the interests which he should 
alone repressnt. Fidelity is required from all who 
hold fiduciary relations; they mtiit not lightly enter 
upon such relationships, but if they do, they will not 
be permitted to be disloyal and of all species of 
disloyalty, desertion and adherence to the enemy or 
to the opposite party in a suit is recognised as the 
worst. 72 Ind. Cas. 22 = 37 C.L J. 48=24 Cr. L.J. 
294=A.I R. 1923 Cal. 106. 


— — S. 13 (b) — Appeariog for opposite side. 

In order to bring a pleader within the purview 
of S. J3 of the Act it is not necessary that there 
should be an intentional disobedience of the rules 
or that there must be some act involving a moral 
stigma or proof of actual injury to the litigant. A 
pleader who acts for both the parties in the suit at 
one stage or other is guility of gross negligence 
amounting to professional misconduct. 3 Pat. L-J> 
39o=t9Cr.L. J. 636=45 Ind. Cas. 684. 


S. i3^Appearance for opposite side— Pro- 
fcselonar etiquette* 

It is improper on the part of a legal practitioner, 
who has acted for one party in a dispute, to act for 
the other party in subsequent litigation between 
them relating to or arising out of that dispute. It 
is a matter which concerns the honour of the profes- 
sion. Such conduct is open to misconception and is 
likely to raise suspicion in the mind of the original 
client and to embitter the subsequent litigation. 21 
C.W.N. It37=(«9i7) M.W.N. 636 = 7 L.VV. 133=42 
Ind. Cas. 236 (P.C.). 


— — S. 13 — Appearance for opposite party. 

A mukbtear ti not guilty of professional misconduct, 
where in the absence of any instructions from Uic 
first client he appears for the opposite party in a 
subsequent connected proceeding. 13 A.L J. 475=16 
Cr. L. J. 593=30 Ind. Cas. 145 (F.B.). 

S. 13— Appearing for opposite side — Appcarlog 

for complainants — Proceadiogs relating to 
immovable property. 

A mukhtcar appeard in assault proceedings for 
certain accused. The complainant in the assault pro- 
ceedings instituted proceedings under S. 145 of the Cr.P. 
Code and the mukhtcar appeared for him. The defbn- 
dants did not offer to engage him. Held, on the facts of 
(he case, that the mukhtcar wai not guilty of any pro- 
fessional misconduct. Pleaders should make it a ^point 
as far as possible to appear for the party who first 
employed them. 13 A.L.J. 475=16 Cr.L.J. 593=30 
Ind. Cai. 145 (F.B.) 

S. 13 (b) — Appearing for opposite side. 

A professional gentleman should, as far as possibly 
stick to the side who first employed him. It might be a 
very good practice, when gentleman were offered instruc- 
tions by the opposite side in any connected case, that 
they should at least in the first place inform their first 
cUenU. 16 Cr.I,.J. 430«.28 Ind. Cat. 996 (All.) 

S. i3-~Appennnce for opposite side— Pleader 

retained by one party — eqtitledl fp appear 
for opppeiM aide, 


_ VVTien a client engages another pleader the presump- 
tion arifcs that the services of the original pleader are 
noi icquircd and that he is free to appear for the 
opposite Mde. 16 M.L.T. 349= (1914) M.W.N. 785 = 
25 Ind. Cas. 712. 


S. 13 — Appearing for opposite side— Power of 
Gonrt to prohibit. 

W here a pleader who had appeared in criminal 
proceedings appeared for the opposite party in a subse- 
quent civil suit, the Court was justified in prohibiting 
hit appearance, as the civil suit was connected with the 
previous criminal proceedings. 

No rule is necessary to enable a subordinate Court 
su^ect to correction by the High Court to refuse, 
audience to a pleader where, by his appearance, he is 
guilty of professional misconduct. 38 Mad. 650=25 
M.L- J. 5^7=21 Ind. Cas. 629. 


S. 13 (b)— Appearing for opposite side. 

A legal practitioner, who hag appeared for a parly 
in a cate cannot act for the opposite party in a later 
sugc of the same proceedings or in subsequent litigation, 
tmless he has been discharged, without misconduct, or 
he hat completed the business he was engaged to per- 
form, and has no secrets to carry with him that can 
be used to his former client’s prejudice, (into) I.U.B.R. 
50—12 Cr.L.J. 57=8 Ind. Cas. 1174. 


S. 


13 — Unprofessional conduct — Attorney 
appearing for plaintiff and defendant. ^ 

An attorney whom in the name of a firm of which 
the sole partner appeared on behalf 


he 


was 


of the plaintiff also appeared in his own personal 
capacity for the defendants;— Held, that he was guUty 
01 contempt of court and of improper behaviour, and 
must be suspended. (1908) 0 C.LJ. 165. 


— S. 13— Pleader appearing for one party inn 
civil Suit for land appearing for the opposite party 
in criminal proceedings in respect of the game 
land— Propriety of. 

The mere fact that in a civil suit a pleader hat been 
employed by a party in relation to a particular piece of 
land should not alopc make it misbehaviour to appear 
against him m criminal proceedings connected with the 
same land. (1902) 4 Bom. L-R. 67=26 B. 423 (F.B.) 


— S. 13— Professional miscondnct of— loforma- 
tion obtaloed as tlie solicitor of odo party could bo 
•*^^*rcd under certain circumstances wbUo 
acting for another. 


Though those things which an attorney leariu from 
his client or in consequence of hii employment by hit 
client or in consequence of his employment by his client^ 
he is forbidden to disclose and any betrayal ofhii con- 
fidence would be visited by the court as groti mii- 
conduct» yet if he learnt matters relating to hit client 
under such circumstances that if quetdoned about them 
in a court of justice he could not refuse to answer 
them he is not within the couri^s jurisdiction* i6 L.T* 
N«S. 715, foil* A solicitor is not guilty of misconduct 
because, having changed sides, be uses for hii new client 
information acquired from his old client if it was open 
to him to obtain such informatiou from public sources# 
9 Bom* L R« 38* 


— S. 13 — Inforosatlon obtained %vhan appearing 
for one person— Uae of against hi m ^hen appeal** 
ing for his adversary— Propriety of — Test# 

Those things which a pleader learns from his client, 
or in consequence of bis employment by his client, he is 
forbidden to disclose and any betrayal of his conBdence 
would be visited by the court as gross misconduct* But 
if he learns matters relating to his client under su^ 
circtimstances that if questioned ^boyt then) in a coutt 
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of juitice he could not refuse to answer them, he is not 
wiibin the disciplinary jurisdiction of the court. ( 1902 ) 
4 Bom. L.R. 67=26 B. 423 (F.B.). 


6. Business. 

S. 13 (£) — Engagement in trade or business 

—Power of Court to control activities of 
Pleader— R. 951 (Calcutta High Court). 

Though Cl. (£), S. 13 of the Act need not be 
read ejusdem generis with the other clauses of the 
section and cases of moral turpitude unconnected 
with the discharge by the legal practitioner of his 
professional duty may come within the expression 
‘any other reasonable cause,’ yet, in the absence of 
definite rules to that effect, engagement in trade 
or business or other occupation, however deroga* 
tory to the dignity of the profession or detrimental 
to the discharge of the duties of a legal practition- 
er, would hardly come within the expression. 
Rules restricting the liberties of Pleaders in this 
respect are dictated by public policy and are, in 
one form or another, in force in some of the other 
provinces as well. ThcnewR.9Sl of the Calcutta 
High Court was framed with the object of soften- 
ing the rigour of such rules as were inexistence 
before, and it professes not to preclude Pleaders 
and Mukhtears, while practising as such, from 
holding, any appointment or engaging themselves 
in any occupation, trade or business, unless such 
appointment, occupation, trade or business should 
appear to be derogatory to a practising member of 
the legal profession or is likely to interfere with 
tl)c due discharge of his professional duties. The 
provision in the rule as regards previous notice to 
the Court is a provision evidently made for the 
benefit of the practitioner himself so that he may 
not be in a state of uncertainty as to what the 
consequences of his proposed action may be. The 
Rule was entirely within the competence of the 
High Court to make. In re A. I. R. 1936 Cal. 205 = 
40 C.W.N. 377=63 C.LJ. 127 = 37 Cr.Lj. 590=63 
C.853 = 162 Ind. Cas. 517 (S.13.). 


'S. 13 — Investments of his savings by Ad- 
vocate, when constitute engagement in money 
lending business. 

What does or does not constitute money-lending 
business must depend on the facts and circum- 
stances of each case and is not capable of an exad 
definition. The question is a mixed question ol 
fact and law and the answer to the question must 
depend on the facts found in each particular case 
An element of continuity and habit is essential tc 
constitute the exercise of a profession or business 

Investments of his savings by an Advocate dc 
not necessarily amount to engagement in money- 
lending business, the more so when such invest- 
ments are few and far between and are mostly 
made to relations and friends. Nevertheless, ii 
investments by way of loan are made as a mattei 
of regular business and for gain, there can b< 
no escape from the conclusion that such invest- 
ments constitute engagement in money-lending 
business. AI.R. 1940 All. i = (1939) A.L.J. 957-41 
Cr.LJ. 211= 1939 A.W.R. 828-I.L.R. (1940) All. 6 C 
= 185Ind.Cas. 611 (S.B.). 


——8. 13— Advocate joioing as partner in firm. 

The carrying on of » trade or business is 
ordinarily inconsistent with the practice of the pro- 
fession of an advocate. The conduct of an 
Advocate in joining aa a partner in a firm 
C|Bstitutcs crfifessignal misconduct: 


Held, that as the Advocate concerned gave an 
undertaking to suspend his practice and not to do 
ary work of an Advocate while he was engaged in 
the aforesaid trade or business, it was not neces- 
sary to impose any penalty on him for the offence 
and that the requirements of the case would be met 
by the Court expressing their disapproval of his 
conduct. 11 Luck. 477=1935 O.W.N. 1029 = A I R 

1936 Oudh 18=158 Ind. Cas. 278. 

— — S. 13 (f)— Pleader doing business of insu- 
rance agent also-Pleader, if guilty of profes- 
sional misconduct. 

Where a person enters the profession of the law 
as I leader, he must make up his mind to conduct 
the business of (he Pleader and notliing else. 

Where a Pleader was running two businesses at 
the same time, that of a Pleader and that of an 
insurance agent nominally through his brother: 

Held, that such a practice was, in the highest 
degree, injurious to the interest of the profession 
and to the interest of the public and that the 
. Suilty of professional misconduct. 

A.l.R. 1936 Pat. 1 = 16 P.L-X. 781 = 2 B.R. 159=37 

(2)=1S Pat. 175 = 160 Ind. Cas. 

S, 13— Misconduct— Entry into trade. 

The carrying on of a family business by a Vakil 
which has been in existence for a long time dots 
not amount to entering into any trade, or business 
within the second paragraph of Rule 26 Part 11 of 
the Allahabad High Court Rules. Before a Vakil 
embarks on any commercial transactions lie should 
give notice to and obtain the permission of the' 

u.p.l.r. (h.o 

139=52 Ind. Cas. 638. 


Ss. 13 (f) and 14— Madras High Court Rules, 

R. 27. ’ 

A Pleader entered into .series of money lending 
transactions in his own name and his minor Son. 
The transactions in the son’s name where found to 
be only a screen o** shield. The transactions were 
all of an usurious nature. Held, (1) that the pleader 
violated K. 27 of the High Court Rules under the 
Act and was guilty of professional misconduct. 
(2) that the High Court could deal with the pleader 
under the Act. 21 M.L.J. 559=9 M.L.T. 55= (1911) 
1 M.W. N. 111=11 Cr. L. J. 697 = 8 Ind. Cas. 
677 (F.B.) 

S. 13— Agency business— Using principal's 

money for agent’s own business without au- 
thority. 

A Vakil acting as an agent for sale of 
immovable property will be acting improperly in 
using the purchase money for his own purposes 
without authority from his principles, in the parti- 
cular case before their Lordships, they deemed it 
sufficient to censure the vakil for the abuse of his 
position as agent, having regard to the fact that 
the vakil was not acting as vakil in the agency 
and also to the fact that there was no dishonest 
intention on his part. (1910) 20 M.L-J. 494 = 7 
M.L.T. 427=6 Ind. Cas. 310= 11 Cr-L.J. 307. 


7. ClJeBt** money. 

— S- 13— CUeot*e money. 

A legal practitioner convicted of emb'zzline 
money of client muit be removed from roIU aliogeiher. 
AI.R. 1941 Lah. 384 - 1 . L-R. ( 1941 ) Lah 731 = 43 
Cr.L. J. 63 - 196 lod. Cai. 730 (F.B.j. 
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[Overruling A.I.R. 1936 Lai,. 7i7 = 3a Cr.L. J. 54- 
163 Ind, Cafc. 601 . 

Ss. 13 (b), 14 — Pleader retaining client's 

money as loan. 

Lawyers should not, except in very special circums* 
tances, accept loans fjcra their clients. V here a 
lawyer has withdrawn money for a client and has 
h-'en petmiited to retain it, a document evidencing 
that transaction should, in every case, be drawn up. 
It is essential in ca'cs, where the relationship of 
lavsycr and client has been changed to one of debtor 
and creditor, that the clearest evidence of^uch a 
change should be obtainable. If the relationship of 
Pleader and client is changed into one of debtor and 
creditor, •h-'n no question of misconduct can arise. 
Failure by the debtor to pay the money on demand 
docs not amount to professional misconduct. A.I.R. 
1939 Pat. 343^.5 B.R. 7Q5=40 Cr.L. J. 687=18 Pat. 
580=20 P.L.T. 607=182 Ind. Cas. 645 (S.B.). 

S. 13— Lady engaging Pleader for two suits, one 

against her and other filed by her— Fees settled were 
paid in one year. Both suits then rcrerred to arbitra> 
tion — Lady paying her Pleader certain amount, half 
for paym<'nt to arbitrator as his fees and rest towards 
his feet — Year of payment of fees not expired*— 
Pleader appropriating whole amount towards his fees: 


S. *3 — Retention of money payable to his client by 
a pleader for a very long time and refusal to remit the 
lame to tliat client amounts to misconduct on the part 
of the pleader, m Ind. Cas. 880-5 O.W.N. 880=29 
Cr.L.J. 960=11 A.l.Cr.R. 30 i = A.I.R. 1928 Oudh 464. 

S. i3^AppropriatIon of cJicnPa money 

amotmts to misconduct. 

In one case the Vakil was retained by two persons, 
one a gosha lady and the other an old man. They 
were the plaintiffs in a suit in which there stood to 
their credit in Court a sum of Rs. 1,218. The Vakil 
drew that money out of Court, but did not pay it over 
to the clients. 

In another case, the Vakil appeared on behalf of ilie 
defendant in a mortgage suit, the defence was tliat, 
owing to the refusal of the plaintiffs to take bis money 
at a time when, defendant was witling to pay it, plain- 
tiffs had inflated the claim by claiming interest through- 
out a long period when they ctuld have bad the 
money but would not take it. In those circumstances 
the client’s inslmctions to the Vakil were to admit that 
Rs. 760 and odd was due, and he handed that sum to 
him with instructions to deposit it in Court. The Vakil 

did not deposit in Court, nor did he disclaim liability 
formally for the balance of the plaintiff-;, claim and 
after several adjournments he confessed judgm<'nt for 
the whole amount due. 


Held, that the Pleader wrongfully retained for 
himself the amount which had been handed to him 
for payment to the arbitrator and that bis conduct 
in doing so was grossly improper in the discharge of 
of his professioral duty. Even if no criminal offence 
Was committed by him in appropriating whole 
amount towards his own fees, his conduct was 
gravely improper on the part of a Counsel and 
called for disciplinary action. A.I.R. 193O Lab. 248 
= 175 Ind. Cas. 29. 

S. 13— Unaotborised retention of client’s 

money — Payments on pressure by cheque 

Cheque dishonoured — Cancellation of licence to 
praciiso— Sind Courts Act (XII of 1866) S. 16. 

Where a legal practitioner retained a considerable 
sum of bis client’s money which, when demanded by 
the client, he gave out that he would pay after 
obtaining Court’s sanction, but in fact it was not 
necessary to obtain sanction, and when further 
pressed, he paid part of it, and gave a cheque for 
the balance on a bank and the cheque was dis> 
honoured: 

Held, that the legal practitioner dithonesily 
retained in his possession the money of his client; 

, Held, also that, the fact, that the legal practi- 
tioner had previously been guilty of malversation of 
client’s money, aggravated the circumsUnces of the 
case and it was proper that his licence to practise 
should be cancelled. A.I.R. 1933 Sind 43= 142 
Ind. Cas 593- 

’s money. 

A legal practitioner received money from the Court 
on behalf of bis client and retained it in his own 
hands without any authority from the client so to 
retain it. Subsequently he chose to treat it as loan 
and gave security which he felt himself at liberty to 
withdraw at hb own will and pleasure: 

Held, that this was a erave offence which amount- 
ed to professional misconduct for no practitioner is 
entitled to hold his client’s money m his hands 
and to use It himself for hb own private purposes 
without the consent of hb client. 32 M.L.W. 

1^0 Mad. 927 (F.B.). 



Held, that in both fasc.s the Vakil was guilty of 
proRfSional miiconduci. 88 Ind. Cas. 360=26 Cr.L. I. 
1128-22 NLL.W. 152=1975 M.W.N. 32 i=A.I.R. 1925 
Mad. 797 (F.B.I 


13 (b)— Miaapproprlatlon. 

Misappropriation of the client's money entrusted to 
a pleader for a specified purpose amounts to profes- 
sional misconduct. 30 P.W.R. igi7 Cr. = i8 Cr.L T. 
903=42 Ind. Cas. 135. 

— — S, I3 (b)— Misappropriation. 

Where a pleader received in bis private capacity 
certain shares from a lady client %viih instructions to 
sell them and realise Uie proceeds on her behalf but 
appropriated the proceeds, without her' consent, to 
hiB fees as a pleader, the pleader b guilty of con- 
version and misfonduct. 14 Bom. L. R. 190=13 
Cr.L.J. = Ind. Cas. 785. a 


client m money lo one^s use* 

A v^U accmg as an agent for the sale of a house 
and using the sale proceeds for hU o\v*n use without 
the consent of the principal, is guilty of unprofessional 
conduct. (1910) M.W.N. 159=7 M.L.T. 427=20 
M.L.J. 494—11 Cr.L.J. 307=6 Ind. Cas. 310. 


— — S. 13 (b)— IVtisapproprlatloii. 

^ Ketenuon of client^s money without any colour of 
right is professional nutconduct as also to receive 
money in furtherance of contract of indemnity of 
bail to^ deny having received any money or to claim 
to retain it as fee is a criminal dishonesty, for which 
the Proper punishment is cancellation of eanad. 3 
S.L-R. 88—10 Cr.L. J, 412=3 Ind* Cas. 897. 


*3 — Pleader appropriatjag client’# money— 
Crossly Improper conduct in the discharge 
of professional duties. 

A party in a suit gave his pleader a power^of* 
attorney to draw out a sum of money which he had 
recovered in that suit. The pleader drew the money 
out of Court> appropriated it to his own purpose 
and» when asked failed to band it over to hit chcnl* 
Held, that the pleader had acted in a grossly 
improper manner in the discharge of his professional 
duues- (1903) 31 G. 44=7 C.WJ^.375. 
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8. Charges and threats to Court. 

S. 13 (f) — MaUcious and defamatory allega> 
dong by Pleader against Judge* 

A Pleader wrote a letter to the Governor wilfully 
and maliciously making untrue statements reflecting 
on a District Munsif. In tlic letter, the Pleader (As- 
cribed himself as “die leader of the Bar*’ and accused 
the District Munsif of being a sympathiser with the 
satyagraha moveraent and dtai he had, on a certain 
date, granted an application of an Advocate for an 
adjourument made on the ground diat he wanted to 
go to a certain place to see a friend offering 
satyagraha. He furdicr stated that there were “several 
instances when motions for adjournment on strongest 
conceivable grounds, c.g., death-bed illness; official 
duty, etc., were refused by the same District Munsif’*. 
It was contended that the Pleader’s offence was more 
in the nature of contempt of Court titan professional 
iniiconduct: 

Held, that since the Pl«y»der, in his professional 
capacity, had made a malicious and defamatory 
attack on a Judge, he was guilty of professional mis- 
conduct constituting “reasonable cause’* within S. 13 
(f). Legal Practiiioncis’ Act. A.I.R. 1942 Mad. 630= 
J942 M.W.N. 4di (2)«53 M.L.VV. 502*s(i942) 2 
M.L.J. 234*:44 Gr.L.J, 17=203 Ind. Cas. 182 (S.B.J 

S. 13— Notice served on Subordinate Judge, 

signed by Pleader— Notice containing malicious 
and defamatory matter — Pleader, {f liable under 
S. 13. 

Rule was issued against a Pleader to show cause 
why he should not be dismissed or suspended under 
S. 13, Legal Practitioners’ Act, on the ground of grossly 
improper conduct in the discharge of hU professional 
duty by giving notice under S. 80, Civil P. U-, upon 
a Subordinate Judge, which contained highly objection- 
able words. It was signed by the Pleader and it 
purported to be given on behalf on his client. At 
more than one jilacc in the notice ihe Subordinate 
Judge was charged with having misused his powers and 
also with having wantonly, with intent to harm and 
disgrace his client, ordered an atuchmeni before 
judgment. The Pleader, in showing cause, tried to 
to explain his conduct by saying that he had signed 
the notice without liaving read the contents iliercof: 

Held, that the Pleader’s explanation that he signed 
this document without reading it could not be 
accepted. The Pleader had been guilty of grosily 
improper conduct in the discharge of his profc.sional 
duty and had, therefore, brought himself clearly 
witltin the purview of S. 13, Legal Practitioners* Act. 
61 C. 522>«A.I.K. 1934 Cal. 723S-152 Ind. Cas. 58. 

~~ — <3 (b)— Pleader defcodlng acenaed in whose 
oaaa Pleader Is interested — Obstruction of the 
course of justice — Covert attacks on Magistrate 
for unfaimesB and partiality— Conduct of 
Pleader “unseemly, contumacious and imperil- 
neot”— Pnnlshmcnt. 

. <t Pleader who had been granted a timber-licence 
tn respect of a cenaio area, had employed another 
person as hU agent for carrying on work under the 
licence. The latter was charged with offence in 
eonnecUon with the selling of Umber in areas and in a 
lUnner not permitted by the licence. U appeared for 
the defence in the case and it appeared from the 
record! that he allowed binueif to be ’swayed too 
much by hit own feelings’ in the Court of the trial, 
uid conducted the case for the defence in a manner 
that made manifest hii intention improperly to 
^truct the courts of justice. The record was replete 
(^volous ol^ectiooi and open and covert attscb 


-r-- — - r- — — iwi aiicgeti uiUairncis 

and partiality. When called upon to answer the charce 
of improper conduct, the Pleader urged that he was 
provoked to commit tlic impropnetics of which hcwa.s 
guilty by the Uying Magistiate who was prejudiad 
aeamithim from the out-et because he had consented 
to appear for the accused in a cate in which he was 
himself “deeply Jnvoh cd ’; 


Held, that the defence was untustainable and tliat the 

Pleader was guilty of grossly improper conduct in the 

diBcbarge of hig professional duties. 


^ Held, also that the conduct of the pleader was 
unseemly, contumacious and impertinent’ and having 
regard to his grossly improper conduct, he should bo 
suspended from praciice for tw'O years. 


1 vr buv uuv etuniini^lTclClcn 


su^s , j j r • T* u u essential 

that order and decorum m the conduct of judicial 

proceedings should be mainiained. A.I.R. lo'?? Rant? 

34 -34 Cr.L.J. 466*=i42 Ind. Cas. 828. 


S. 13— Chaigeu and threats to Court. 

Making charges against Judicial Officer which Uie 
pleader has no prospect of substantiating amounts to 
misconduct, no Ind. Cas. 815= 1928 M.W.N. 017- 
28 M.L.W* 202=51 Mad. 798= JO A. I. Cr. R 
I M.Cr G. 279=20 Cr.L.J. 783= A.I.R. ,928 Mad. 9,8 

=55 M-L. J. 170 (F-B-)- 


— — S. *3 — Threat to Magiatratv by a pleader is 
miaconduct — Condiiional apology is not of anv 
value. ^ 

Letter by a pleader which contains vulgar abuse af 
the Magistrate, and a demand for an apolocv 
apparently followed by a threat of further proccedines 
IS highly improper. Instructions from a client are tfo 
CTcusc whatever for a Pleader exceeding what is his 
duty towards the Courts, it ii presumed that a 
pleader knows what his responsibilities arc in addres- 
sing Magistrates and Judges. A conditional apology by 
the Pleader for such a letter Is valucle.«s, 72 Ind Cas^ 

353 = 25 Bom. L.R. 264=24 Cr.L.J. 353=A.1 .R.io22 

Bom. 234. ^ 


S. 13— .Statements gratuitously and unncctasarily 

made; in open Court which contained imputations against 
the fairness and impartiality of the Court without any 
foundation amount to professional misconduct. Pleaders 
have a duty not only towards their clients but ajso to- 
wards the Court of wliich they arc pleaders, and it is part 
of their duty to co-operate with the Court in the orderly 
and pure administration of justice. 71 Ind. Cas. 672 — 
27 C W.N. 88=24 Cr.L.J. 209 = A.I.R. 1922 Cal. 550. 

S. 13— Misconduct— Imputaiioa of prejudjea 

to preaidlog Judge. 

A letter written by a legal practitioner imputing 
racial antipathv to a Judge and charging him with 
having allowed such feelings to influence liim in 
passing unfavourable orders to the practitioner consti- 
tutes misconduct. A belated apology in the High Court 
was held to be insufficient and the pleader was 
suspended from praciice for 3 months. 67 Ind. Cas 
504=23 Cr.L.J. 408 (Lah.). 

— S. 13 (f)— Contempt of Court — Abuaive letter 
Co Judge — Mlecoadnct. 

A Mokbtenr who addressed certain letters to a 
Magistrate in connection with a copy for which he had 
applied, and the contenu of the letters were grossly 
insulting, the Mokbtear could be proceeded agairm 
under S. 13 (f) of the Act. 42 All. 86* 17 a.L I ioko 
= 20 Cr.L.J 7i8=i U.’P.L.R. Of. C.) InH 

Cas. 798- 
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' S. xj— Contempt of Goart — Misconduct — ^ 
Libi^llous attack on Judge. 

A pkaci'T is an ofTiccr of ihc Court and u bound 
t(» assiM tix<^ ( oiirt ia clic administration of justice. 
Cr ill (.ism which is pcrmisible to a private individual is 
not permissible to a ph'*^d'T. Tlie co-opcration of a 
pleader and a J»idge would be impossible if the pleader 
wc'rc attacking me Judg<: ia the public press* Nor 
would it be possible for ihc business of the Court to be 
conducted with digaity, dc(.ofuiu and imp.iruality wheo 
the pleader is po^ms in public as tlic chastiser of Uxc 
Judge. Sucli Conduct is not only a breach of the 
pleader’s duly to the Court but must also result in an 
actual obstruction to the administration of justice. 
A hutcr publi>licd by a Picador, allrging that a certain 
Jud^c is indol nt and takes credit fur cases not tried 
bat compromised even if written in good faith and 
even if it docs not constitute the oflcnce of libel. 
am(juut to misbehaviour under S. i6 of the Smo 
Courts Misbehaviour Act ii S»L.R. Ri = 19 C.L* J.322 
:=44 Ind. Cas. 338 (F.B.). 

S* 13 -^Contempt of Court— Letter to Judicial 
officer* 

A legal practitioner who writes a letter to a Judicial 
officer asking him in a particular manner is guilty of 
grossly improper conduct within S. 13 (f) of the Legal 
Practitioners' Act« 3 P.W.R* 1918 Cr,*i9 Cr.L*J. 
267^161 P.L.R* *9*7=44 Cai. 123. 

» ■ ■ Ss. 13 aod 14 — Contempt of Court— Discipli* 
nary po%vers. 

The words “such misconduct as aforesaid” in S. >4 
are not rcsiricicd t-j fradulcnt or grossly improper 
conduct in the discharge of hii professional duly but 
include all cases of misconduct whether included in 
Cl. (b) or in one or more of the other clauses of S. 13. 
A Subordinate Court can inquire into the mailer 
falling within any of the clauses ofS. 13 when the 
pleader or Mukhtcasr whose conduct is called in 
question, practises in such Court. Under S. 13 the 
inquiry need not be conducted by the High Court, 
but may be by a Subordinate Court under the discre> 
tion of the High Court. The cliargcs must be framed 
with great care and precision, so that the practitioner 
may know what he is to oppose; his conduct which 
shows disrespect of the Court or which obstructs or 
interferes with the due administration of justice, com* 
mitted in the actual presence of the Court or In places 
where the Court is deemed present such as places 
set apart for its use and for the use of its ofticeis, 
jurors, witnesses, amounts to contempt. A Mulchtear 
practising in a Court exchanged some hot words with 
the Accountant of the Court in his office, in the course 
of which he abused the Accountant, which was heard 
by the Judge holding his Court in an adjoining room. 
The miscooduct amounted to a contempt for which a 
wariiingwas deemed sufficient. 44 Cal. 639=24 C.LJ. 
iQ0=2O C. W. N. 1284=18 Cr. L.J. 420=38 Ind. 
Cas. 980. 

S. 13 (b) and (f)— Contempt of Court— Letter 

to Commissioner to report in client's favonr— 
Addressing disrespectful letter — Private capacity 
—Misconduct. 

A pleader addressing a letter to a Commissioner 
appointed to investigate a case to report in bit client's 
favour he it guilty of professional misconduct under 
S. 13, Cl. (b) of the Act. A pleader addressed to the 
ConunUtioner of the District a most disrespectful letter 
and circulated it free among bis subordinates. Held, 
he is guilty of misconduct under Cl. (f)ofS. 13 of the 
Act, though the matter is one of a private nature 
between the pleader and that officer. S. 13 (fj of the 
Act U pot confined to the misconduct of a pleader as 


such but also covers his misconduct as a party to a 
suit. 18 P.R. 1915=12 P.W.R. (Cr.) 1915=16 Cr.Lj. 
338=28 Ind. < 2 ^. 722. 

Ss. 13 (f) and 14— Contempt of Court — 

Improper suggestion. 

A Vakil is guilty of professional misconduct meriting 
more than a mere warning for suggesting that be is in 
a position to influence a Judge in bis favour by indirect 
and improper means. a6M.LJ. 429=23 Ind. Cas. 

789- 

■ ■ S. 13 (b) — Contempt of Court. 

A pleader is not guilty of professional misconduct, if 
ou being pressed by the Judge what the real facts were, 
be said “Possibly the gunner was doing all that i. 
attributed to the accused" (a case of indecent assault on 
a woman.) 3 S.L*R. *77=10 Gr.L.J. 514=4 Ind. Cas, 
176. • 

— — S. 13— Imputation against Magistrate in peti- 
tions. 

It is improper on the part of legal practitioners to 
impute improper motives and corruption to a judicial 
officer in petitions addressed to him in connection with 
proceedings pending before him as such officer. (1905) 
29 M. 100=3 Cr.L j. 376, 

9. Conviction. 

See also S. la tupr.n. 

S. ij— Pleader— Conviction for defaming Sub* 

Inspector— Suspension from practice if warranted 
— Reprimand— Sufficiency.' 

Where a pleader defamed a Sub-Inspector and was 
prosecuted and convicted in respect of it though certainly 
It was wrong of him to defame the Sub- Inspector in the 
way he did, his action did not involve such a degree 
of moral turpitude as to warrant the Court in impoiiog 
the severe penally of suyjcnsion from practice and a 
reprimand would be sufficient in the circumstances. 
I.L.R. (1946) Mad. 459=225 Ind.Os. 101=47 
Cr.L.J. 686=59 L.W. 63= 1946 M.W.N, I04=A.I.R. 
1946 Mad. 247 =( 1946) * M.L.J. 99 (F.fi.) 

S» 13 (f)— Pleader convicted for criminal 

breach of Cntst. 

Conviction of a Pleader for criminal breach of trust 
renders him unfit to be a member of the legal profes- 
sion and hts name must be struck off the register of 
Pleaders under S. 13 (f), Legal Practitioners' Act. 
A.I.R. 1940 Rang. 242=42 Cr.L.J. 110=191 Ind. Cas. 
122. 

13 (f)— Conviction for receiving stolen 
property. 

A man who is convicted of so serious an offence as 
of receiving stolen property, even though the property 
be not of very great value, is not fit to be a Pleader. 
A.I.R. 1938 Rang. 160=39 Cr.L,J. 541 (0 = 175 Ind. 
Cas. 126. 

— S. 13 (b) (f) — Conviction under Burma Village 
Act for not removing stack of hay— Defect in 
character— Conviction under S. aaS, Penal Code- 
Improper behaviour before Magistrate — ^Actioa 
sought to be taken under S. 13— Dnty of Goori 
to consider the setting in which Pleader acted. 

Where a Pleader is convicted under the the Burn** 
Village Act for not removing a stack of hay from bis 
compotmd in spite of a resolution under the Ac^ the 
conviction does not disclose a defect of character which 
unfits him to be a Pleader and the Court will not take 
any disciplinary action under S. 13, L^al Practitioners* 
Act io respect of that charge. 


L 
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Bui where bis conduct in watching certain papers 
and in making improper exprcisions before a Magis- 
trate are made the subject of criminal charges against 
him under S. 228, I.P.C., and he it convicted therefor, 
m proceedings under S. 13, Legal Practitioners* Act, in 
considering his acts and words, it i» right and sensible 
that the Court should consider the setting in which he 
acted as he did and tlic Court should act having regard 
to the setting in which the incident occurred: 

Held, that justice and mercy would alike be satisfied 
by ordering the Pleader to be suspended from practice 
for three months. A.I.R. 1936 Rang. 175=37 Cr.L.J. 
623=162 Ind. Cas. 534. 

“ — S. 13 — ‘Taking part in activities of Associa- 
tion declared unlawful*— Sach conduct, If involves 
moral torpliude. 

The Advocate- General presented three petitions to 
the High Court asking that three Barristers on the rol] 
of the Court may be suspended and removed from 
practice or otherwise dealt with as ihe High Court 
thinks fit in exercise of the disciplinary jurisdiction 
vested in the Court. There were also two reports made 
to the High Court by District Judges under S. 26 of the 
Bom. Pleaders* Act for the purpose of action being 
Uken by the Court under S. 26 of the Act. The ground 
was that all three Barristers were convicted by Presi- 
dency Magistrates under S. 17 (1) and (2) of the 
Criminal Uw Amending Act (XXni of 1932), in that 
they had been members and assisted and managed the 
Operations of the Bom. Provincial Congress Committee 
Emergcnry Council, an association declared unlawful 
by the Govt, of Bombay, and they were sentenced to 
imprisonment and fine; 

Held, that the mere fact that they were members of 
an unlawful assneiation or assisted the operations or 
managed the affairs thereof did not render them unfit 
for the exercise of the profession. 

Held, also that such conduct did not necessarily 
involve moral turpitude, or any atuck upon the system 
of which the High Court forms part, or embarrass in 
any way the administration of jiislicc by the Ckiurts of 
the Presidency. 59 B. 57-A.I.K. 1935 Bom. 1=36 Bom, 
L.R. 1136=154 Ind. Cai. 546 (F.B.) 


>. 13 (f) — Unprofeeaional conduct. 

Per Monalr, J.C. -A conviction ot a Pleader of an 
offence, trivial in itself, may not ■ imply a defect in 
Character which unfiu him to be a Pleader. A.I R. 
« 93 i Nag. 33=27 N.L.R. 29=14 N.Lj. 1=32 Cr.L.T. 
604=130 Ind. Cas. 826 (S.B.) 


•—--Where a Pleader has been convicted of an offence, 
the High Court can ano tnocn take action for either 
luipeniion or dismissal of Pleader or can act upon the 
report submitted to it by the subordinate Gouris. 
A.I.R. 1931 Pat. 369= 12 P.L.T. 773=32 Cr.L j. 1256 
= 11 Pat. 365 = 134 Ind. Cas. 945 (F.B.) 


~~~S. 13 (f)— PrnceefUngs under — Couvlcdon of 
iMal practitioner nnder Penal Code^Pctltloncr, 
if entitled to go behind hie conviction. 

Where a legal practitioner has been crmvicted, it is 
not open to him, in appearing to show cause why disci- 
plinary proceedings should not be taken against him, to 
go behind the conviction in order to show that he had 
committed no offence at law. If, however, the convic- 
ting judgment does not show what the conduct of the 
legal practitioner was that led to bis conviction, he is 
antiilrd to the benefit of any doubt. 15 N.L. J. 90=34 
Qr.LJ. 224 (i) = A.I.R. 1933 Nag. 383 (21=141 Jnd. 

aM.370 (I). 

13 fb) — Morlta of eoavlctloa. 

Undar the Legal Practitioners* Act, the High Court 
wQl not go into the merits of the wpv i tr ti ou out wfll 

10— F. V. O--0 


ordinarily accept the findings of Ciiminal Cou. ts as 

final. 5 Bur. L.T. 191 = 13 Cr.L.J. 875=17 Ind. Cas 
oil* 


10. Criminal offence. 

See aJao Note 4 under S. 14. 

-“Ss. 13 (b) and 14— Criminal offence— Grave 
criminal charges against pleadei— Reasonable 
cause. 

Proceedings under the Act being summary proceed* 
mgs, a pleader should not be proceeded there under for 
what are in reality grave criminal charges. Though 
the phratc “any other teasonable cause” in Cl. (f) of 
S. 13 is interpreted not as edjusdem generis with the 
proceeding ones, and a Court can mvcsiigatc cases of 
moral turpitude unconnected with the discharge of pro- 
fessional duty, the case of a pleader’s conduct in the 
capacity of a suitor is different. 43 C.L.J. 237, Foil. 

I Pat. L.T. 57«=5 Pat. L.J. 601 = 21 Cr.L.J. 726 = 58 
Ind. Cas. 150. 

Ss- 13 aod 14— Criminal offvnce — Mukhtear 
Suspected of taking money from client for brlbiog 
Court — Offence. 

There is no reason why a different standard of pro« f 
of guilt should be required in a case under the Legal 
Practitioners* Act from that which is necessary in any 
other legal proceedings, viz., that the offence has been 
committed beyond any reasonable doubt. To remove a 
person from his profession for what amounts to a crimi- 
nal charge upon mere suspicion cannot possibly be 
justified, the lUffgcition to adopt a less stringent mode . 
of proof would be an entirely novel, departure and 
unjustifiable on any known principles of law- i Pat. 

L.T. 372 = 21 Cr.L J. 636=57 lad. Cas. 460 (F.B.) 

'S. 13 (f) — Criminal Offence — Pleader sus- 
pected of— Evidence Insufficient for—Crimlnal 
prosecution— Disciplinary proceedings. 

A Di. Ja Igc, being of opinion dial the evidence- 
available in respect ol certain charges against a 
pleader, was of such a character that a criminal 
prosecution waB not likely to succeed, directed the 
institution of proceedings against him under S. 13 (f) 
of the Legal Practitioners* Act. Held, that summary 
investigation under the Legal Practitioners* Act of what 
in reality is grave criminal charge may, in particular 
instances, be to the prejudice of the pleader. The rule 
dcducible from the cases is that an attorney will be struck 
off the roll if convicted of felony or if convicted ol a 
misdemeanour involving want of integrity even though 
the judgment may be arrested or reversed for error anti 
alio without previous conviction if he is guilty of gross 
misconduct in his profession or of acts which though 
not done in his professional capacity, gravely affect 
the character ak an attorney, but if in the latter case 
if the acts charged arc indictable and arc fairly 
denied, the Osurt will not proceed against him until 
he has been convicted by a jury; and will in no cate 
compel him to answer on oatn to a charge for which he 
maybe indicted. 31 C.L.J. 471724 C.W.N. 755 = 

57 Ind. Cas. 931. 

II. Duties of legal praccitioncr. 

——8. 13— Members of the legal prufession arc 
expected to act in an honest and upright manner. 
Any deviation from these elementary principles must 
be feverely dealt with. 1944 O.W'.N. 122=1944 

A.\V.R.84«A.I.R. 1944 Oudh 236 = .^6 Cr.L J. loSas 
gi6 Isd. Cat. 63. 
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S. 13 — Professional mJscondact — Advocate 

should not on instructions of his client make 
charge of fraud without satisfying himself that 
there are reasonable grounds for the allegation. 

Ahhoucli an advocate has his duty towards his 
client he has oiiicr di)t-<'K an<i rrsponsibiliiics as well. 
He should not on the inslrucUons of his client, make 
a charge of Iraud w-tlhout satisfsing himself that 
th'T'* arc rcas'>nablc grounds for the allegation. 
A.I.R 1046 Marl, (1946) 2 ML.J. 79=59 

M.L.W. 401 = 1046 MAV.N. 518 = 1 L R. (ig-l?) Mad. 
1=228 Ind. Gas. 324 = 48 Cr.L.J. 198 (F.B.J. 

— — S. 13— Reckless allegations in pleadings— Duty 
to satisfy himself that client has material to base 
charge. 

Wnen Pleaders are asked by their clients to write 
in a pleading or petition accusations of dishone*ty, 
criminality, etc., against anybody, or instructed to a»k 
questions of that nature, the lawyers arc not to 
blindly follow the instruction. They must satisly 
ihcmsrlvcs that, apart from the relevancy of those 
accusations Or questions, there are materials on which 
those accusations can be made or questions asked, 
and that the accusatioru and suggestions are not 
recklessly made. If they do not do so, they are 
guilty of professional misconduct. 

When a pleading contains allegations of fraud or 
collusion or other similar charges, the duty of the 
Pleader ends when he has satisfied himself that his 
client was not making a reckless irresponsible state, 
meat and that he has some material on which he 
bases his charge. It is not necessary that the Pleaders 
themselves should have inquired truth of 

the charge. 

It is enough if they believed that there wcie 
grounds for making the charge. 15 P»L-T. 560= A.I R. 
(1934) Pat. 598=1 B.R. 18 = 36 Cr.L*J* 1 = 14 Pat. 
10=152 Ind. Gas. 313 (S.fi.). 

S. 13— Lendissg of money by Pleader or 
Advocate to bis client. 

In India, a Pleader, like the Advocate combines the 
functions of the Solicitor and the Barrister in England. 
He does the Solicitor’s part of work and he pleads in 
Court. As he fulhllt both roles he must be subject 
to the disabilities of both. There would be nothing 
improper for a solicitor to advance moneys to his 
client for purposes of litigation but it would be 
improper for a Barrister briefed by a Solicitor to do 
so and the higher standard must be applied. By 
financing his client’s litigation, the Pleader acquires a 
personal intcrcsi in the litigation; in fact,' an actual 
interCkt in the subject-matter of the suit. This is 
surely not in keeping with the standard of conduct 
which bis profession demands of him. Hence, it is 
improper for a Pleader or on Advocate to lend 
money^ to his client at any time for the purposes of 
an action in which he is engaged. 

[In the case as the Pleader had acted in good faith 
in hnancing his client’s litigation, it was held’ that no 
action was called for.] A.I.R. 1942 Mad. 553^(1942) 
2 M.L.J. 196=43 Cr.L.J. 798=1942 M.W.N. 483= 
55 L.VV. 481 = 1. L.tl. (>943) Mad. 30=202 Ind. Cas. 
184 (S3.). 

— — S. 13— Rules framed by Madras High Court, 
R. iS ^Failure to keep accoants. 

Even if a Vakil has not much work, he is bound 
to keep accounts for whatever work he may have 
and failure to keep accounts amounts to professional 
misconduct. I.L.R. (1941) Mad. 286=(i9463 2 
M.L.J. 1031=52 L.W. 947=-(t94o) M.W.N. 1267= 

63— 42 Cr.L- 346=192 Ind. Cas. 
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— — S. 13 — Acceptance of valcalat for withdraw 
ing amount deposited in Court — Caution and 
duty of Advocate. 

It is extremely desirable and necessary that 
Advocates, witen having to witlidraw money or to 
accept serious responsibility of the kind from and on 
behalf of clients should, even if there be no apparent 
circumstances to justify a suspicion, do everything 
in (heir power to verify the form of the vakalatnama 
and furthermore, they should not accept a vakalamama 
Unless they have satisfied themselves of the bona fidcs 
of the person who offers it to (hem. 18 P.L.T. 40?’“ 
A.I.R. J937 Pat. 433 = 38 Cr.L.J. 926=3 B.R. 745= 
16 Pat. 488= >70 Ind. Cas. 339 (S.B.). 

S. 13 (f), (b) — Asking for adjonrnmenC to delay 
course of justice— Duty tow^i'ds Court. 

A legal practitioner who asks for adjournments on 
diff< rent occasions merely to delay the course of justice 
with deliberate intention is guilty of grossly improper 
conduct, and renders himself liable to punishment. 

Per, Beasrly, C. J. — It is not the duty of a legal 
practitioner 10 follow blindly every instruction his client 
gives him. That is an entire misapprehension of the 
duty of a legal practitioner. He has not only got a duty 
.towards his client but he has got a duty toward* the 
Court and it is his duty to see that the case is fairly 
and honestly conducted. He must not trick or deceive the 
Court or attempt to gain for his client an advantage by 
dishonest means. To attempt to obtain adjournments 
by misrepresentations and to put forward a purpose 
which the legal practitioner knows will never be carried 
Out is to attempt to gain and to gain an advantage by a 
trick and a very dishonest one too. 60 M.LJ* 393 = 33 
L.W. 425 = (i93t} M.W.N. 32i = 32Cr,L j. 657=54 M. 
520=A.1.R. 1931 Mad. 422 = 131 Ind. Cas. 145 (F.B.). 

S. 13 — Duties of legal practitioner. 

A pleader by virtue of hit position Is an officer o^ 
.the Court and it is his duty to protect all minor officials 
of the Court from any temptation to depart from their 
dutv, (to take a document from record to pleader*i 
house lor inspection bv his client). Any such conduct 
on the part of any legal practitioner must be stron^y 
deprecated. 115 Ind. Cas. 673= 10 P.L.T. 7i5=A.I.K. 
1929 Pat. 338 (S.B.) 

S. 13— QuestioaiDg wltaosses of other side. 

Advocates and Pleaders retained in a case ought 
to be extremely careful in approaching and questioning 
persons who to their knowledge have been approached 
and cited by the other side the purpose of giving 
evidence, so as to give no room fur any suspicion that 
they are aitempiing to tamper with the evidence or with 
the witnesses. 1929 M. W.N. 384 (F. B.) 

S. 13— Applications for transfer — StatenMBts 
of clients should be tested by pleader* 

Although it is perfectly true in one sense that a legal 
adviser must accept statements of fact from bis client yet 
in applications for transfer statements imputing preiudice 
or unfairness or corruption to Magistrates should not 
be made unless the statements of the client as tested by 
the adviser arc found sustainable, unless they are found 
to be corroborated and unless the adviser has taken *0“** 
steps not necessarily to pledge himself for his client* 

' veracity but such as to give him, as a reasonable man, 
ground for belief that the statements at any rate are 
such as should be properly investigated. The duty 01 
the l^al profession is a very serious one both with 
regard to applications of this kind and also in respect of 
pleadings. 

An_ application for transfer drafled by mu^tear 
contained a statement which would have been conMwed 
aft a statement that tbeze was sueh a iela(iQ&uU|p 
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bel^vceu the Magistrate and the person who was 
mentioned as having visited him, as to make it undesir- 
able that the iMagisuaie should sit and try a case in 
which the iaiercsis ol that pci son were adversely alTectcd. 
Tuc statement was found to be totally unloundcd and 
untrue. 


Held, that the mukhtear was guilty of professional 
misconduct. 116 Ind. Gas. 762 = 8 Pat. 575= to P.L T. 
7II=A.LR. 1929 Pal. 151 (l-.B.) 


S. 13 Warning is not sufficient punishment 
for defying law-Duties of a Vakil discussed. 

Where it is perfectly clear that a Vakil had deli- 
irately taken the law into his own hands and defied 
the orders of constituted authority, and where he 
expressed no regret for his past conduct and has given 
no assurance as to his conduct in the future: 

Held, warning would not be sufficient punishment. 
Advocates and Pleaders are a privileged classed enrolled 
not only for the purpose of rendering asiihiance to the 
Courts in the admini«tration of juxiice, but also* fur 
giving? professional advice, for which they arc entitled 
to be paid, to those members of the public who 
require their services. Their position, training and 
practice give them immense influence with the public 
and their example must necessarily have a much greater 
effect svhether for good or for evil than the example of 
those who do not occupy this privileged position. His 
not necessary in order to enable High Court to exerci-c 
Its jurisdiction that any off.nce should have been 
Mmmiltcd, nor is it necessary that what the pleader 
had done should subject him to anything like general 
infamy or imputation of bad character. 72 Ind. Cas 
875=1923 P H C C. 43-1 Pat. L R.Cr. 36=A. I. R. 
1923 Pat. 186 (S. B.). 


—— S. 13— Defective appreciation of duty. 

A legal adviser engaged by a client in respect of 
compromise of certain disputes with others is bound 1 
warn his client when he is acting in ignorance of il 
nature of what he is doing while ihe legal adviser is i 
a position to* inform him or if the client is acting und< 
a miilake as to his right which the legal advucr is in 
posiuon to correct. The legal adviser does not proper) 
appreciate his duty if he thinks or acts upon the bclii 
mat he is not bound to warn his client under sue 
circumstances unless he is specially asked by the clien 
upon the subject; but this defective appreciation of dut 
on the part of the legal adviser docs not amount t 
•uch professional misconduct as to enuil upon hir 
punishment. A legal adviser who allows his client t 
^cute an agreement which he thinks to be invalid ii 
law and hiraielf ane.ts the same is not guilty of an 
professioiul misconduct especially when it has bcei 
held by the court that the agreement is not Invalid. / 
legal adviser who knows that his client is solely entitle 
to a certain inheritance is not guilty of any professiona 
thuconduct if he allows his client to enter inlo aj 
•greemeni by which his client parts with a portion 0 
nis rigbU in the inlienunce to others when the clien 
u fully aware of the nature of his righls and enters int. 

•Pjement under no mistake but with a full know 
Irtgc of hii righu and of the nature of the transaclioi 
Md there u nothing 10 show that the legal adviser hat 
»ny knowledge or means of knowledge which his clien 
d^noipwe^ O905) 15 M.L.J. 433 = 7 Bom. L.R 
W“*® C. VV. N. 57*33 C. 151.1 M.L.T. 17=! 
AXJ.8 oo=9 C.L.J. 421=32 I.A. 217 (P.C.). 

* 

12. FniM cerdflentea. 

*3— Giving of oertiaemto In sappoft o 
•P«cU (snv* «* hppMl to Privy GonacU la femi 
i«upeni« 


Ihc giving of certificates under R. 8, Judicial Com- 
initiee Rules, 1925, by a Counsel insuppuri ol pciiiions 
by ^ndemticd pnsoi.ers for special leave to appeal "! 
forma pauperis m circumstances which do not wa.rant 
the gratiling of such certificates, sliows an t.uer di"- 

rounil° serious responsibilities of 

Spr fi ** Called upon to ccriify and ihc a>unscl so 
cerpfying is guilty of gross profesdonal misconduct 
A.I.R. ‘9<3 hah. 210 = 44 Cr.L.j. 714=1. L.R. nq.o) 
Lab. 409— 2 u 8 Ind. Cas. 27 (F.B.j. 

■ S, 13- Application by condemned prisoner for 
leave to appeal to Pnvy Council m forma pauperis— 
Onificate granted by l>leadcr on improper grounds 
terliltiiig that the catc was fit for appeal, only to 
obtain temporary respite for client— Pleader, held euiltv 

of lerious profcisional misconduct. ^ 

(Grounds on which Privy Council entertains appeals 
in criimnal mailers indicated.] I.L.K. (1944) Lah. iri 

7 3°® = A.I.K. 1944 Lah.i59«=2i3 Ind. Cas. 

201 


““■■S. 13 — False fee certificate filed. 

A Pleader filed a fee certificate stating that he had 
received from his client Rs. 20. This was false: 

Held, that the offence was not a light one but as it 
h)ok place before the judgment in S, a Pleader Vellore. 
In re, [,97 ind. Cas. 658=1, L.R. (1941) Mad. patT. 
43 LJ. 233 = A.I.R. (Vol. 28J 1941 Mad, 905 (SiB.)] 
suspension for one month be ordered. A.I.R. 1044 
Mad. 26O 269=57 L.VV. 174= (1944) iM.L. T. 27^ = 
1944 M.W.N. 196=45 Cr.LJ. 6go = I.L.R. (1944J Mad. 

550=213 Ind. Cas. 161 (S.b.). 


S. 13 -Pleader filing fee-certificate without 
baviQg received fee amounts. 

It is certainly a very serious matter for a Pleader or 
an Advocate to file a false ccriificate with retrard to 
1CC6. For a Pkader or an Advocate to file a fee ceriifi* 
cate without having received the fee is most improper 
and the C< urt would take strong disciplinary action in 

•■^4 L.W. 48 i = ,94, 
M.W.N. 956= (t94>) 2 M.LJ. 663 = A.I.R. ,94, Mad. 

*33“I.L.R. (i94i)Mad. 940= 197 Ind. 


13— Pleader taking promissory note from 
client for fees and filing certificate that be bad 
received Ibem in cash* 

In fact, it would amount to professional mis 
conduct if a legal practitioner, whether an Advocate 
or a Pleader, filed a cenificatc stating that he had 
received ihc amount of his fee when he had merely 
received from his client a written promise to pay. 
Of course, if he disclosed in hit certificate that what 
he had received was a promissory note and not cash 
there would be nothing imjjroper. Il would be then 
for the Court to decide wheUicr the fee should be 
allowed on taxation. But where he accepts a promis- 
fory note in lieu of fees and files a ccriificate that 
he has received his fees in cash under the booa fide 
belief that he was acting properly (when such a view 
has been taken by the High Court), his conduct docs 
not amount to professional misconduct. A-I.R. 1943 
Mad. 493={i943) iM. L.J. 4«7 = 56 L-W. 344-44 
Cr-L.J. 735=«943 M.W.N. 5I2 = I.L R. (1944) Mad. 
71=208 Ind. Cas. 147 (S.B.). 

■ "Si 13— Pee certifiemte — Legal Practitiooere’ 
(Fees) Act (XXI of 1936) — Fee oot actually paid 
entered in certificate-^ Promissory note taken~ 
BarCouoHla Act (XXXVIU of 1926) » S. la— RoUa 
IL F^Hooeft oUftakc ip iater|>retiii^ 


231 LEGAL PRACTITIONERS’ ACT (1879)— S. 13 — 12. False certificates. 232 


Held, charge i.f miscoDcluct could not be 
sustained* 

W hero a legal practition* r. acting for the defeadanU 
in a Case, made no attempt to conceal the fact that 
he had leceivcd only a portion ol his fee in cash, 
and that fi»r Uic balance of lu3 fee he had obtained 
a promissory note wluch he produced in the trial 
Court and nriiher ihc plaintilT in.*t hi$ Counsel Sug* 
gelled, at the time of Uic taxation of costs, that the 
def< ndanis M)uld not be aUowcd tlic fee which though 
promised, had not yet been paid by them, nor aid 
the plaintiff urge, in his appeal to the High Court, 
that (he Adv'ocatc was not jusiihfd in entering in 
his certificdte die fee uliich he was to recover on 
the promissory note nor was there any personal dd- 
vantage to be gained by deceiving the Court and he 
was found guilty of professional misconduct for filing 
a fee ccrUricatc which was not io accordance with the 
High Court Rules; 

Held, Uiat the circumstances of tlie case point to 
the Conclusion that the cuiry in the certificate, upon 
which the charge ol misconduct is founded^ was due 
to the belief Uiat as Ihc new law enacted by the 
Legal Practitioners* (Fees) Act of 1926 had itnpoied 
upon his clients the obligation of paying the fee due 
on the promissory note they should have the cor« 
responding right to recover it from the defeated 
patty which they could do only if it was stated in 
the certificate and allowed on taxation* This belief 
Was honestly entertained by him, and was apparently 
shared by many other persons and hence the charge 
of misconduct could not be sustained against him. 
a B.R. 582= 1936 A.W.R. 558=A.1.R. 1936 P.G. 176= 
40 C.W.N. 933=17 P.L.T. 429=38 P.L.R. 684=38 
Bom.L.R. 731=(J938) M. VV. N. 725=19 N.L.J. 
163 = 1936 O.W.N. 577=58 A. 307=63 G. L.J. 521 = 
71 M.L. J. 631 = 162 Inti. Cai. 445 (P.G.). 

S. 13 — Allahabad High Goort General Rnlos, 
Chap. 7 ^ 1 , R* I— Fee*certlHcate — Legal practi- 
tioner materially altering form of certificate — 
Certificate mentioning fees ae having been paid 
by means of promisBory note — Disciplinary 
Jurisdiction of Uigb Court — Action under, pro- 
priety of. 

Where an Advocate wat charged with having 
certified that be received bis fees by means of a 
proOQistory note, which was not in accordance with 
R. I, Chap. XXl, Allahabad High Court General 
Rules, wiih the knowledge that no fee which had not 
been paid in cash beiore the conclusion of the hearing 
of ihc case in which ibc fee ccrtilicate was being bled 
could be cerufied as having been paid to him; 

Held, that tiie fact that he had materially departed 
from the form of the fee certificate prescribed by the 
Court was a matter which could not be overlooked, 
that the alteration in the fee ceruficatc dearly 
indicated a dishonest intention on the part of the 
Advocate and abo showed that he never misinterpreicd 
the clear words of the rule, and that in the circum- 
stances, it must be held that he deliberately filed a fee 
certificate which was not in accordance with the High 
Court Rules in order that a fee not actually paid to 
him might be laxcd| aad consequeniiy, he should be 
convicted of serious professional mbconduct. 35 Cr.L. J> 
4at=A. 1. R. 1934 All. i09=(i934) A. L. J. 333= 
3 A.W.R. 586=147 Ind, Gas. 608 (S.B.). 

S*. 13 (f), 6 — Rule 6 under S.^Certificate by 

legal pracritioner coatainiag false statement. 

Where a certificate under R. 6 of rules framed under 
S. 6, Legal Practiiioners’ Act, containing false state- 
•40eau or mUleadin^ statements, i* intcotioaally given 


by a legal praciitioner, the case falls under S. 13 (f). 
A. I. R. 1936 Cal. 372 = 38 Cr. L.J. 215 = 166 Ind. 
Gas. 426. 

13. False statements, contradictions and 

suppressions. 

— — 'S. 13 — Judicial officer making disparaging 
remarks against lawyer witness— Whether ground 
for action. 

When a responsible judicial officer makes a state* 
roent of a disparaging character against a witness who 
b a member of the legal profession, it may bo a 
sufficient ground for instituting an enquiry in iltc 
cdurse of which the alirged falsity of the ilateniciit 
made by the witness should be establuhrd, hut the 
mere opinion of a Judge or Magistrate regarding the 
reliability of a witness does not constitute any 
material per 8« for Uking action. I.L.R. (>947) Lab. 
687=48 Cr.L j- 737=a3« Ind. Cas. 2i5=A.I.R. 1947 
Lab^. 262 (F.B.l. 

■ — - S. 13 (f) — pleader knowingly making false 
statement in pleading drafted by him — buspen- 
sion. 

It is a very serious matter for a legal practitioner 
knowingly to make a false statement in a pleading 
drafted by him. 

Where a Pleader, in spite of knowing that a 
promissory note bad been merely endorsed for collec- 
tion, inserted io the plaint a statement that the 
instrument had been endorsed to the plaintiff for good 
consideration: 

Held, that the Pleader be suspended from practice 
for a period of three months and not merely for one 
month. A.I.R. 1944 Mad. 268 = 57 I74=(<944) 

I M.L. J. 233= 1944 M.W.N. 196=213 Ind. Cas. 161 
=45 Cr.L. J. 690=1. L R. 1944 Mad. 550. 

S. 13— Misrepresentations made by Counsel 
in open Court — Facts within knowledge of Gonrt 
and Court not misled. 

Where the misrepresentations which were alleged to 
have been made by a Pleader were made in open 
Court in respect of documents before the Court and the 
facts were ail within the knowledge of the Court and 
it was not misled by such repicsentationi, no charge 
of professional misconduct can be made against the 
Pleader. 44 Cr. L. J. 1 14= A. 1. R. i942 Mad.6gi = 
(1942) 2 M.L.J. 479=55 L-VV. 845=203 Ind. Cas. 585 
(SB.). 

S. 13 (b) — Giving false information to client 
by Pleader — Professional misconduct. 

A Pleader was charged by the Sub-Divisional 
Magistrate for having falsely told a Marwari that the 
Sub-Divisional Officer had ordered that “the goods be 
sent to the person they belonged to”, in respect of 
some tins of ghee which a certain Municipality bad 
impounded as being adulterated, and which bad been 
kept in the custody of the said Marwari by the 
Municipality, and the Marwari had sent the ghee back 
to the person to whom it belonged relying on the said 
false statement of the Pleader: 

Held, that the Pleader concerned was ^ihy 
fraudulent or grossly improper conduct in the disebarge 
of his professional duty, as contemplated by S. 13 (^)» 
Legal Practitioners’ Act. A.I.R. 1935 Cal. 547=39 
C.W.N. 283=36 Cr.L. J, 1271=157 Ind. Cas. 998. 

— S. 13— l,egal practitioner m alting two contradic- 
ting statements one before police and other as witness 
in Court— He is guilty of grossnt misconduct. 
1*1 Ind. Cas. 297=1929 Cr.C. 441=31 P.L.R- 
=31 Cr.L.J, 242=A.I.R. 1929 Lab. 80^. 



234 


*33 Legal practitioners ^ act (1879)— S. 13—13, False statements^ etc. 


~**S» 13 — Ad jour am »t asked for lo good faith — 
Absence of sufficient grounds for transfer— 
Pleader responsible for application is not neces* 
•tfily guilty of misconduct* 

Although every application for adjournment for the 
purpoie of a transfer indirectly impliek that there is a 
belief in the mind of the accUkCd person that he would 
not have a fair trial, an application for adjournnu-ni 
under S. 526 does not always amount to an allegation 
of partiality made by the accused’s Vakil against the 
trying Magistrate. If an application is made in good 
faith, the mere fact that it turns out subsequently that 
there arc not sufTicient groundi^ for transfer would not 
lead to a ncceisary inference that there was miscondnet 
on the part of the practitioner^ who were responsible 
for such an application. 1 10 Ind. Cas. 686 = «o Cr.L. J. 
750=26 A.L.J* I25 o=A. 1.R. 1928 All. ^96 (S.B.). 


[•S. 13 — Bail refused by Dt. Judge— Pleader applying 

again lor bail to Dt. Magt^trair without informing him 
of previous application to Dt. Judge— Pleader u guilty 
of misconduct. 


(The pleader had a good record and was therefore 
only reprimanded). 69 Ind. Cas. 442 = 23 Cr.L*J. 714 
= A.I.R. 1923 Lah. 2i 1. 

"" -S. 13 — Telling a He Is misconduct* 


^ The fact that a man is going to be injured profes^ 
lionally if he docs speak the truth is no valid excuse 
for telling a lie: but, it is an attitude which is not 
uncommon and which is not of the most serious 
character. It is very difftTent from the cage of a 
proH'itional man tclliDg a lie fraudulently in the sense 
of wishing to assist his client in tleceiving the Court or 
even wishing to absist his client in a claim that he is 
making against another. In this case, the conduct of 
the pleader was disapproved but no action taken. 

73 Ind. Cai, 329*17 M L.W. 358 = 24 Cr.L-J. 585 = 
A.I.R. i923=Mad. 483 (F.B.). 

— — S. 13 (f) — False statements— False identifi' 
cation. 


A Legal Practitioner is gujlly of professional mis- 
conduct if he idcntihei a person not known to him. 
2 U.P.L.R. (All.) 211 =57 lad. Gas. 8i8 (F.B.). 


13 (•) (k) and 14— FaUe atatemeni — 

Poiltion without instructioDb. 

A Vakil engaged to defend in the Court of Sessions 
certain persons accused of murder prepared and put 
before the Seisious Judge a statement which purported 
to be a petition issuing fr rn his clienU and drafted 
on their instructions. In fact it was a petiiiun wliicb 
originated with him without instructions from hi| 
clients, and which contained allegations which were 
made recklessly and without reasonable grounds of 
belief. Held, that the Vakil was guiliy of professional 
misconduct and under S. 8 Letters Patent the Vakil 
was suspended from practising his profession. 42 All. 
450=2 U.P.L.R. (All.) 130=21 Cf.L, J. 469^ 18 A.L* J* 
419=56 lad. Cas. 501* 

^—8. 13 (b)— Fmlte ataSemeota — Reply to Dt. 
Judge. 

A pleader in defendiag himself gainst charges of 
professional misconduct made certain statements. He 
was dealt with for making them under the disciplinary 
Jurisdiction. It was contended in his behalf that the 
itatemeots made by him in defence must be regarded 
U having been made by an accused and were therefore 
protected. Held, overruling the contention that the 
pleader was writing to the Court as a pleader and 
was iciponsible as such for lie statements made by 
Um, 36 Bom. 606= 14 Bom. L.R. 700=13 Cr.L. J. 913 
Gas. 7M. 


S. 13 and Cl. (a) to (f)~Falae atatementa— 

False suit. 

A pleader is guiliy of misconduct under S. 13, 
Cl. (f), if he files a false suit, and can I c disrrissrd 
or suspended. The words “any olher reasonable cause*’ 
in S. 13. Cl. (f) are not to be construed ejusdem 
generis wiih causes enumerated in CIs. (a to 'e), 
'1 hey include personal misconduct disiingi'iishcd from 
professional one. 6 L. B. R. 33 = 4 Bur. L. T. 275^ 12 
CrL.J. 574 = 12 Ind. Cas. 838. 

S. 13 (b) — False stacement. 

Where a pleader in order to recover fees due to 
him from his client for work done, made certain 
staumenis which if true, would expose him to crimi- 
nal prosecution. Held, that the conduct of the 
pleader iluugh improper was not such as to call for 
action being taken, under the Act. 15 C. L. J, 224^; 
13 Cr L. |. 208= 14 Ind. Cas. 208. 

S. 13 (b)— False statements — Attesting a 

will after testator’s death — Extenuating cir« 

Cumstance^ 

Where a Mukhtear was pressed by person to put a 
signature 10 a will as an attesting witness, and he 
signed it because he believed the signature of the 
testator as genuine and confessed everything; ihe 
Court though holding (hat (he Mukhtear was liable 
under S. 13 of the Act, was lenient in his case in 
view of fact that he was a Vakil of 25 years standing, 
bore a good character and was repenicnt. 14 C.L J. 
606* 13 Cr.L.J. 61 = 13 Ind Cas. 397. 

— — $0. 13 and 14 — Falae statements. 

Entering delibcraudy into a fstse defence, with intent 
to defraud others, is a ground of action under Ss. 13 
and 14. 12 Cr.L.J. 67=9 Ind. Cas. 362 (Cal.). 

■ ■ ■ S 23 (f) — False statement — Professional mis* 
conduct. 

Where a pleader retained in his service a suspected 
tout without dismissing him even after notice from the 
Bar Council not to retain him in his service and (here- 
after gave a false statement that he had dispensed with 
the 5 crviccs of that tout and stuck to (hat statement 
delihcratcly in a subsequent enquiry, Held, he was 
guilty of professional misconduct under S. 13 (f). 49 
P.W.R. 1914 {Cr.)« 16 Cr.L J. 108=214 P.LR. i 9 > 5 = 
27 Ind. Cos. J56 (F.B.). 

— — S. 13 (b)— False statement — Petitioa with 
uofoundt'd allegations* 

Where a pleader filed a pctiiion in a criminal case 
containing unfounded allf gallons against (lie presidiiJg 
Judge. Held, (hat he was guilty of profeRsional mis- 
conHurl. 8 MLT •H 75 =^ 2 t M.L.J. 76=0911) l 
M.W.N. 359*^11 Cr.LJ. 684 = 8 Ind. Cas. 574 (F.B.)* 

S. 13 fb)— False statement — Plea of alibi* 

Where a pleader set up alibi in a rase of drfaniafion 
against him and the Cnurt feurd against the plea; the 
High Court opined that they were not called upon to 
make any order under the l.eg. Prarts * Act. 20 M I. J, 

498=11 Cr.L J. 452^7 Ca^ 356. 

S* 13 fbl — False statemeot— False notice-- 

Profetisional msicooduct. 

A Vakil who sends a notice containing fans false to 
hii knowledge is guilty of professional misconduct, 
though hr ' urports to act under iiutrurtiom from hii 
client. 6ML*T. 329-11 Cr.L.J. 165*4 Ind. Cas. 1072. 

24. Fees aod aoo-paymeat. 

— Pleader honestly claiming lien over 

papers for fee#. 

There can be do profess irnal misconduci when an 
Advocate puts forward a claim kora fide. lienee^ 
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whrre a Pl^ad^r claims a Hen over the records and 
papers fur his fees under the honest belief that he h 
entiiled to do so, he is no^ euilty of any prolessional 
misconduct. A.I R. ig^ Mid. 4Q3 = fiQt^i) t M.L J. 
4«7 = 'ift L.W. 3 ti = 44 Cr L j. 7 ^n=tQJ 3 MAV.N, 512 
= I.LK. (194IJ 7*=2o8 1 nd. Cas. 147 (S.BO. 

— S, 13-i'Feesaod QOD*'payment* 

Exhorbi^ant fees claimefl by pl<-ader do not amount 
in lh< rU'Clves to misconduct unl ^58 there is clear 
cvidcncr to prove fraudulent conduct on part of pl#*ader, 
123 InrI. na«. i84=ig'^o A.L J. 530=34 C.W.N. 534* 
J030 MAV.N. 301 = 31 M L.W. 627=7 OAV N 517=51 
C.L I. 418=31 Cr.L J. 489 = A.ER, 1930 P. C. 144 = 
58 M.LJ .635 (PC). ^ 

■S. 13— Pleader’s duty when client putting off 
soitloment of fees* 

When the client is* for some reason or other, putting 
off the settlement and pavment of fee, a legal practi- 
tioner would be well advised if he served a registered 
notice upon him in good lime intimating to him that if 
ihc client dH not settle and pay his fee be would 
repudiate all his responsibility at a plea<lcr. A-I.R. 
1930 Lah. 947^31 P^L.R. 913=129 Ind- Cas^30!, 

~ — S. 13 — Signing of Vakalat — FaUure to pay fee 
— No duty to defend case. 

Where a pleader signs a vakalatnama on the distinct 
understanding that a sum paid to him is really in the 
nature of a pnrt payment, and that ihe client will settle 
the proper fee afterwards, and if the client fails fo do so, 
it follows that mere acceptance of vakal itnam.i cannot 
cast upon the pleader the duty of de fending ihe ca^e. 
31 P. L. R. 913=129 Ind. Caa. 30i=A.I«R. 1930 Lah, 
947 - 

— S* 13 — No remuneration paid to pleader — 
Pleader ie not absolved fiomhis obligation to the 
client unless instructions are expressly repudiat- 
ed to the knowledge of the client. 

The absence of the necessary remuneration does not 
absolve the legal adviser from ids obligadons to his 
client unl<*^ the matter is brought sprcirirallv to ihe 
notice of the client. This must be borne in mind by 
practitioners, particularly tho^c who have the very res- 
pon^ible duty of appearing for very p<ior clients and 
especially in criminal cases. It is not ri^ht that a leg^l 
adviser should come after a lap^e of time and should 
say it is true that he accepted instniriions from his 
clients btu iliose inslruclions w^re conditional upon his 
receiving his remuneration. If the client does not 
produce the necessary remuneration it is the duty of 
the legal adviser to go back to the client and then and 
there repudiate the instructions, tif Itid. 676 = 
10 P.E.T. 723=A.I.R. 1929 Pdt. 3J7 (S*B.) 

15. Gratification for employment* 

S. 13 (c) and (d) — Gratification for employ- 
ment. 

Monshiaaa (clrrk^sf'e) i^not included in the fee paid 
or payable to a pleader for his services within S. 13 
(c). Paying wholly or in part. Munshiana to a person 
who introduces a client to a pir'ader, is not rd>jxiiona- ^ 
b(e under S. 13 (d) unless it is done in pursuance of 
any previous arrangement between tha^ p^Tsoo and the 
ph*ad<T for procuring clients for the pleader. (Obiter) 
the Mnnsniana system is very similar to that in force in 
England where a counsePs clerk is paid by hts emplo>er 
as well as the employer*! clients. (By tbe Dlvislonm] 
Bench). A pleader, who himself pays a sum of money 
to a procurer of clients or allows him to take his clerk*! 
Munshiana in whole or in part as a gratiheatioo for 
having procured him a client is liable to be dealt with 
Uodcr S. 13 (c), 69 P,UR- f9io=i27 P.R. 1910 Cr,= 


22 PAV.R, 1910 Cp= Ji Cr.LJ. 396=6 Ind. Cas. 736 
(F.B.) 

— — S. 13 fc) — Gratification for employment. 

The wordv “out of any fre paid or payable to him“ 
omlify only ^consents to <he mention of’ and not 
^tenders* or ‘gives’. 22 P. W, R. Cr. igio=it Cr.T. J. 
3Q6=f>n P L-R* 1910 = 27 RR. (Cr.) 1910=6 Ind, Gas, 
736 (F*B.) 

S. 13 (c)^ Gratification for employment. 

To sustain a charge un^ler S. 13 (c). the gratification 
which is paid to the tout must be out of any fee paid 
or payable to a pleader but d^^es not include a payment 
made out of ihe Munshiana of a pleader*! clerk. 
31 P. W. R. (Cf.) 1909=11 Cr.LJ. 148=4 Ind. Cas. 
1022. 

i6» Identification. 

S« 13 — Amukhtear practising the professional 

bucinegs of identification must be removed from the roll 
of mukhirarg. In re A.I.R. 1937 Pat. 138=17 PL.T. 
951 = 38 Cf.L.J 4tt=3 B.R. 310= 16 Pat. 121 = 167 
Ind. Cas. 668 (S. B.) 

S. »3— Judgment debtor filing satisfaction petition 
with forgrd bignaiurc alleged to be of decree- holder*! 
son, acknowledging ►ati>f iciion- Mukhcear endorsing 
identifieaiion of de<Tec hold''r on being told bV judg* 
meni-dcbtor tliat person brou$:bi by him was decree- 
huldcr— Decirr-holdcr allrprd to be illiterate— Judg- 
ment- debtor known to mukh^car for 15 year - sMnkhtear 
not making investigation nor taking precaution of obtain- 
ing ihnmb imprcK^ion of alleged decree- bolder but actmg 
merely on |udgrnent debtor’s ai<urance that he would 
obtain such thunib-impresrion- Mukhicar not actinv for 
hU or judgmci.t- debtor's b<n< fil- Mnkhtcar*s act, held, 
grossly careless and negligent — Scii<njs notice of his 
conduct without imposing punishment of suspension, 
hr d siifficieni in the circiimsianccs. A. I R. Y941 Pat. 179 
= 7 B R 6 1 = 42 Cr.L. J. 473=22 P*L T. 679= 193 Ind. 
Cas. 86s (b.U ) 

S. 13 - False idonitficution is serious evil — 

Conscious misconduct oot proved, still offender is 
liable to suspensioa. 

An applicant for obtaining copies had some reason 
for concealing hi^ true identity. Hr therefore had him- 
self taken by a friend 10 a mukhtcar and ihe friend 
announced him as tlic person in whose name he intended 
10 be identified. The mukhtrar, who knew the man by 
sight but did not know lufc name, nor anything about 
his icl(mtity. ra<hlv arc opted the statement of the friend 
arnl signed the klentification paper. The mukhicar hi®- 
self was an aged man and no complaint bad hitherto 
been made against him, 

Held, that though the Mukhtcar was not concciously 
hy of misconduct still he was guilty for making a 
tai>c identification and wac liable to suspeosioD for one 
month. A.I.R, 1930 Pat. 495 (F. B,), 

■ ' S, 13— IdeotificstiOD must be genuIii^—MefclF 
clerk^s tclllag prac^ kiooer that he identified the 
person does not entitle practitioner to poss as 
identifier. 

A practice of identifying people is fraught with the 
gravest ri^k to the practitioner. It is not enough for a 
person who comes forward as an identifier to rely merely 
upon the fact (hat he has been (old hy his clerk (hat he 
(tbe clerk)^ identifir d (he person. This doet not entitle 
the practitioner to pose as an identifier. The identifica- 
tion mull be a genuine identification as it involve! not 
only an ofTcnce on the part of the legal pracduoncr 
against dupes of hii professtop b^X also Itn offence 
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againit the State and public funds, iify Ind. Cas, 679:= 
to FLT* 64I«=A.1.R. igcg Pat. 339 (S,B.) 

17. Improper advice. 

■' S* 13 (f'— Improper advice^ Guardian directed 
tofuroiah security - Pleader advising payment of 
moneys from minor^s estate to (he sureties as 
consideration* 

Aet^^adcf directed hi^ client who was appointed 
guardian of a minor to two other persons who con* 
icntcd to bernme fiiircties under an aercrmeni by wh ch 
a portion of the income of (he minor’p e^ia^e wa$ to co 
to them as consideration f^r the Ruretvfhip. The 
agreement b<*twren ihe guardian and the sureties was 
not detrimental in the interest of the minors. The 
pleader in adviving the guaidian to enter into ihe 
aereement with the sureties did not believe to be other 
than a proper transaction and beneficial to the minor. 
Held, there was no cause for proc<eding against the 
pleader under S. 13 ^h) or ff) of the Prarts * Art. 
3^ MJ.J. *»8 =m T .W. 38^27 M.l .T. io7=(ig2o) 
M.W.N. i2^rr2T Cr.LJ. 19=54 

' ■ ■ S# 13 fb)— Improper advice Ulterior motives. 

In Uii« case a Vakil of tlje High Coutl was i^uk- 
pended from practice for 2 vears by the High Court 
Under Cl. (10) of the Leiiers Patent (Madras) for 
prof<*«iional mirconduct arising frem ihe fcJl^wiiig acts 
nc did; vir 1 (l) giving improper advice and gettuiP a 
nominal sale for a low value, (2) pleading a false 
defence, (3^ giving false evidence and suborning perjury. 
18 Cr.L.J. 449=39 Ind. Cas. 289 (Mad ). 

S- 13 (b) — Improper advice^ Ulterior motive. 

A pleader, who. in order to secure his own fee. is an 
active parly to placing his client in the hand* of an 
unscnipulous money lender, without warning his client of 
the extortionate nature of the bargain he was entering 
into, is guiliy of grave profcfsional mhcnnduct. of a 
kind which if prmiitled, would tend to corruiit and 
dcrnorj-lise the legal profession. A high standard < f 
rectitude, diligence, duty* and z<alis r<*C|uirrd,ofpli‘;ic!efs 
in (he interests of ihe bar Tlie inquir>' into a ph ader’s 
conduct, being quafii judicial the Coiut must have 
atrict proof of (he plrarler’s n isbehaviour. 11 Bum.L.R. 
1150=10 Cr.L.J. 526 = 4 Ind. Cas. 2C6. 


i8* Jurisdiction and procedure. 

See also Note f under S. 14* 

— ~8a# 13 and 14— Mi.scon<luctallcgcd~Enquiry shruld 
be conducted b\ pjcsiding off cer In whose CouM alleged 
miacondurt recurred but the High Court has powtr to 
direct enquiry in other Court. A.l.R, 19.14 Nag. 273 
= 1944 N.L.J. 244*I.1.R. (1945) Nag* 34l> = at8 Ind. 
Cas. 239=46 Cr.i-.Jour. 433. 

—Si iJ'- A ppointment of tribunal to make 
enquiry— Approval of tribunal, if can be given 
ea post fartoi 

The Legal Practilioncrs* Act in S. 13 coniemplatrs 
the High Court direcling an inquiry before action is 
taken* The Court has duties to perfr^rm un<ler the 
Act and the first duty is to nominate a person or 
persona to hold ihe inquiry into the alleged miscon- 
duct* Unleu the tribunal is constituted beforehand, 
the inquiry cannot be lawful. The sugg^siion that 
approval of a tribunal may be given ex post f«ctQ is 
repugnant to the spirit of ihe Act and the wording of 
8. 13. 51 L.W. i^7<»(i94o) I M L, T. a59=(i94o) 
M.W.N. 161^41 Cr.L.J. 4igBl.L.R. (1940) Mad. 
43 S— A.I.R. 1940 Mad. 370—187 lod. Cas. 144 (S B.). 

8. is-^Acmiaseenca. . 

If the tribune which copductrd the inquiry under 
8. 13. wM not v»Udly constituted, pcquiesccnce in the 


procffdirg^ would not turn it into a lawful tribunal. 
If Illegal in Its inception, illegal it would rrmain. 
A.l.R. 1940 Mad. 370=51 L.W. in7 = (iQ4o) 1 ht I T 
059 = (, 040^ M.W.N .fi,^4, Cr.L.J. 4,9=I.L.R: 
(1940) Mad. 433=187 Ind. Cas. 144 (S.B.), 


S. 13— High Court directing District Judge to 

^qutre inio charge of prolcfsional misconduct— 
Di^inct Judge has no p< ver under S. 3. A Madias 
Civil Courts Act (III of 1873), to direct Additional 

Di trift Judge to make enquiry without reference to 
High Court. 5j L.W, t97 = (i94o) I M.L. L 250 = 
(19,0) MU.N. j6i=4i Cr.L.J. 4iq = A.rR. 1940 

(* 94 °) Mid. 433= 187 Ind. Cas. 144 


s. 13— Miseorrduct in cornection svith instrocli* 
ons of client— Court before %vborn such misconduct 
takes plare, if can take action^- Trust- Breach of 

— Client deprived of valuable righls^ Conduct 
must be severely dealt with. 

If the Pleader who prartisrs in a Court rorrmits 
an oflenre of profcssionij! niisconduct in rnrr<rtion 
with any instructlorv whiih he has re*< cived fn^m his 
client generally or in connretion wirh a | articular 
ra^^c, then it is within ih** iuriKlirtion of any Court 
bcf(»rr whom ihe Pleader is pracihing, if brought io 
Its noiue that ihe Pleader has commiited any j^rofes- 
si^mal niisrorduct, tu take actun against him ai.d 
(hose pfoceed ngs will be entirely whh in juiisdiciion. 

It is rcgrciiable that leg^il p^aciiiioners who are 
miruhtfd by poor and oidinary litigants in the 
mufafsa) do not hnhalc on occasions in committing 
serious breacl;es of trust in utter violation of the confi- 
dence imposed by their clients in (he hope that the 
usually illiterate clients will find it cJifficuli and 
inexpedient to convince a Court of the moral delin- 
quency of the legal praccitioncr — (he result very en 
ha^ been (bat for failuje to cany out the iru^t, the 
litigant has been d<*prived of his valuable rights and 
he has no remedy whals e\cr, except to embark on 
doubtful and expensive litigation wiih <)ubious chance 
of success against a lawyer. I( is inci mbent on ilic 
High Court to protect the urjfortunatc litigants whor^c 
trusts Jiave liem betrayed by practitioners and if it is 
cstablidied (hat the lawjer, instead of di^cha ging his 
duties fail! fully like persons of (rust and hom»ur, lias 
betrayed that tru<t, such conduct mtJSl be scveicly 
dealt with* A*I*R, 1938 Pat. P.L.T. 961 = 

20 Cf.L.J. 703 = 4 B.K. 184=17 Pat* 96 = 172 Ind. 
Cas* 877 (S B*). 

— «^S9. 13| 14 — District Judge hearing that Plea- 
der u«»ing his private car as a public con- 
veyance proceeding to hold inquiry under S* 14 
— Propriety of — Proper procedure — Pleader 
relinquishing interest in car. 

\^ here a District jndge is infiirmed by a person 
avowedly at enmity with a legal practition^T, that the 
latter w*as u»ing his private mntc»r car as a public 
conveyance, he shr uld report the matter to the High 
Court in order that the High Court niav lake such 
steps as it deems fit under S. (3, Legal Practiijoners’ 
Act, or otlierwiic. He has no jurisdiction to hold an 
inquiry into the matter under S* 14^ Legal Pracliiionrrs* 
Act. without having previously referred the matter to 
the High Court. 

If a Pleader uses his private car as a public 
conveyance for passengers, in so acting, he ib not 
conforming to the rules by which the conduct of 
Pleaders is regulated: 

H^ldg (hat in view of the fact that the Pleader had 
relinqui^ed whatever interest he had in the car, no 
disciplinary action was necessary. A.l.R. 1936 Rang. 
t 89=37 Cr*L* J. 617—163 Ind. Cas. ^85. ^ 
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■S- 13 High Court is competent 


1 ~ ji, z — ’ *" to take 3ctioxi 

Jr?' ^ -irterHich enquiry as it thinks 


ihr enquiry 
High Court; 
Subordinate 
Court. The 
full Bench in 


L * not require that 
should be conducted dircctiv by the 
the ^'nqtury may well be made by a 
Court uiulcr the direction of the High 
only essential is. as pointed Out by the .u.. ocncii ... 
In^e matter of Ganapathi Sastri, 19M.L.J. 504 
that notice must be given to the legal practitioner 
concerned to show cause agaiiwt suspension or dig- 
im.'5:nl and tlie notice must formulate the charges- 
with great particularity and precision so as to 
enable the practitioner to know the charges he is 
called upon to meet. The final termination reits 
with ihe High Court and uith the High Court alone, 
as was pointed out by the learned Judgea in Rosalck 
Lai Nag , 44 Cal. 639; and even if the alleged mis. 
conduct had been brought to the notice of the High 
Loiirt, Without ihe intervention of the Subordinate 
Lourt the High Court is competent and ought in a 
proper case to take necessary action. 71 Ind. Cas. 

673 — 27 C.W.N. 88 = 24 Cr.L.J. 209=A.I.R. igaa 
Cal. 550. 


* 3 — Miscondact before Subordinate Judge— 
District Judge cuo cak^ action — Charge moot be 
precise- Final order ia for the High Conrt. 

The District Judge has jurisdiction to deal with 
the alleged misconduct of a pleader, even if it does 
not take place in hi* Court if he ii practising in his 
Court. Section 13 does not limit the consideration 
of a charge to the Court in which the misconduct 
is alleged to have been committed. Section 14 does 
not specify the nature of the materials upon which 
the court concerned may take action. It is plain 
however that if proceedings arc instituted, there 
must be an enquiry supported by legal evidence. 
Wh«t is essential however is that the charge must 
be formulated with precision so as to enable the legal 
proctiiioner concerned to meet the allegations against 
him. The ultimate order if any, can be passed hy 
High Court and High Court alone, on the materials 
supplied by the Subordinate Court, 67 Ind Ca« 

®^®“35C.L.J. 52o=A.I.R. 1922 Cal! 

484 (S.B,), 


^*JI"***,U— Jnqttl«T into misconduct 
—Woo sbonld coiiouct. 

A charge of professional miscondurt of a pleadei 
can be inquired into only by the preiiding officer ol 
the Court m which the pleader practises, ■52 M L T 

40g=(.9.7) M.W.N. 303=6 L.W. 364=18 CrL j! 
785=41 Ind. Cas. 305. 

— Ss. 13 (f) and ,4-^nquIry into misconduct- 
Chaige’— Subordlnal^ Coort6« 

Act includes Q 
'3 (" amended by 
Ac* XI. of 1896), and Subordinate Courts have 
jurisdiction to take proceeding, under clause (f) Z 
Mad. 1045 (F.B.) Foil, 27 C. 1023, Diss. The fac^ 
that the pleader concerned had become a Vakil of 
he new High Court at Lahore since the action ww 

ncK^Sfrec? could 

not aHect thejuiudiction of that Court, im PR 

.|.9== Lah. L.J. 5.=,, Cr.L.J. .98=5^ I„=d 




from accused for bribing police. 

, can take proceedings against 

^ Praemtoner in respect of an act coml4 und 

undj?n P^f',**^^** "o commenc 

unoer Cl. <f; to S. 13, hut if it !i found that the s 


comes under Cl. (f) to S. 13. the High Court may 

avail itself even if the subordinate court in such case 
would have no lurisdiciion to make the enquiry it did. 
In this case the High Court dismissed a mukhtear for 
having received a sum of money from one of the persons 
against whom a case is pending for the purpose of 
bribing the police acting as a go.betwecn, 2t C.W.N. 
516=18 Cr.LJ. 465 = 39 Ind. Cas. 305. 

Sb. 13 (f) and 14— Inquiry into misconduct — 

Subordinate Courts. 

S. 13(f) is not confined to cases of misconduct ejusdem 
generis as those in other clauses. The subordinate 
Courts can take proceedings under S. 14, 39 Mad. 
1045=18 M.L.T. 54 Q“(i 9'5) M.WN. 1050 = 17 
Cr. L. J. 38=32 Ind. Cas. 326. 


Ss. *3 and 14— Inquiry Into misconduct— 

Charge-Report to High Court. 

Where any of the charges mentioned in S. 13 of the 
Act is brought to the notice of any Court within whose 
local limits a pleader is ordinarily praciiiing, the presid- 
ing officer can proceed against ihe pleader ' under S. 14 
and report to the High Court for suspentiing or dismiss* 
iDg such pleader in case the charge is m.i<le out 
Before issuing notice to the pleader the Court is bound 
to hold a preliminary enquiry in order to satisfy itself 
that the charge is prlma facia true. Such notice if 
issued on a vague report is liable to be set aside bv 
the High Court. 31 P W.R. (Cr.) 1909 = ,, Cr.L.J. 

148—4 Ind. Cas. 1022. 


Ss 13, Cl. (f), 14— Jutiadlctloo— Inquiry by 
<^urt subordinate to the High Court Into conduct 
of pleader practising before it. 

words “any such misconduct as afore- 
said as used mS. 14, of the Legal Practitioners* Act. 
1879. relate to all the case, set out in S. 13 of the Act. 
The authority therefore to inquire into a matter falling 
wiihm ^e purview of S. 13. clause (f) ol the Act is not 
confine lo the High Court, but may be exercised by a 
biibordinale Court before which the pleader or mukhtear 
whose conduct is called In question may be practising. 

(1906) A.W.N. 268=3 A.L.J. 811=29 A. 61. ® 


. S®; * 3 * Jurisdiction — Constltu- 

Cion of Bench— Division Court, if empowered to 
bear references under S- 14. 

According to a long and undeviating course of 
Practice III the High Court the constituiton of a Bench 
for hearing civil appeals and references from a particular 
group has been treated as conferring on that Bench a 
jurisdiction to bear references under S. 14 of the Lwl 
Pracutioners* Act coming from districts witliin that 
group. Such practice gives the Division Bench sufficient 
authority to deal with such references without any 
^ecial order allocating references under S. 14, Legal 
Practitioners* Act. to the Bench. 5 Ind. Cas. 406=37 
C. 173=14 C.W.N. 275. 4 - 5 / 

S. 13 — A Court is quite competent to order an 

enquiry into the facts and circumstances of a ca»c 
whethw it c^e under Cl, (b) or whether it came 
under Cl. (f) ofS. 13 of the Act. 27 C^l. 1023, No* 
foil: 75 Ind. Cas. 728=1923 P.H.C.C. 339=25 
Cr.L.J. 40— 5 Pat. L.T. 350=A.LR. 1924 Pat. 131. 


uruppoM 


<9® aof to Oi 

aggeemeot between parties. 

Court having reason to believe that practitioner may 
have been guilty of profestiona] zDisconduct"— It cannot 
allow proceedings to be dropped on agreement between 
^mplainant and practitioner or on with of complainanL 

A. I.R. 1940 Mad. 370 - 15 , L.W. 197= (1940) i ML.J* 
959-O940) M.W.N. 161=41 Cr L.J. 4I9=I.L.R« 
(1940) Mad. 433-187 Ind. Caa. 144 (S.B.) 
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—8. ^3— Jurisdiction not vindictive. 

The jurUdiction which the Court exercises under S. 13 
ii not a vindictive jurisdiction at all. Its main object 
ia such a case is not to allow a man to practise in 
Courts, when he himself is counselling disobedience to 
the law and order enforced by Courts. When a man 
who has offended in that way comes before the Court 
and honestly expresses his regret and his iniention to 
assist the administration of justice in future, there is no 
reason why he should not be given an opportunity of 
sho\^ing that bis intentions arc at he expresses them. 
81 Ind. Cas. 57= i8 M L-W. 717= 1924 M W.N. 18=33 
MX.T. 100=25 Cr.L J. 569=A.I.R. >9*4 
45 M.L.J. 718 (F.B.). 

• S. ig—Inqulry into — Miiconduct — Procedure. 

If a Court thinks that there has been any breach of 
professional etiquette, or any matter calling for the 
exercise of disciplinary powers, in the conduct of the 
pleader or advocate in the case, it should decide the 
merits and reserve such question for further considera* 
tion after the disposal of the suit, 40 All. 147=16 
A.LJ. 64=19 Cr.L-J- 865 = 44 Inti- Cas. 28. 

S. 13 — Enquiry on formulated charges. 

Enquiry should proceed on formulated charges — Evi- 
dence should be carefully taken and judged according 
to the ordinary standards of proof. 123 Tnd. Cas. 184 
= >930 A.LJ. 53n = 34 C. W.N. 534=1930 M. W.N. 300 
=31 M.L.W. 627 = 7 O.W.N 517=51 C.L J. 418=31 
Cr.L.T. 489=A-I-R. 1930 P C. 144=58 M.LJ. 635 
(P.C.) 

8. X3 (b) — Inquiry into misconduct — Cheating 

client— Admission of charges — Formality in 
drawing op the chaises. 

The Chief Court found that ihe appellant who 
acted for the plff. as pleader in a pre-emption suit, 
had taken advantage of that position 01 trust in 
order to cheat his client out of the subject-matter 
of the suit and obtain it for himself, and made an 
order removing the appellant permanently from the 
register of pleaders entitled to practise. On a petition 
asking for a review of that order appellant’s counsel 
withdrew all the grounds alleged in the petition as 
grounds for review and admitted that the facts were 
as they were found in the order under review. The 
Court reviewed its former decision and made a second 
order reducing the penalty to suspension from 
practice for three years. Held, that the charges 
were not perhaps very formally drawn up but the 
substance of what was imputed to (he appel'ant was 
perfectly well understood by all parties, (hat the 
order on review went as far in the direction of 
mercy as it properly could go. 14 C.W.N. 521 = 11 
C.L.J. 438= (1910) M.W.N. 107=7 M.L.T. 412=12 
Bom.L.R. 425=20 M.LJ. 447=11 Cr L. J. 303 = 10 
P.W.R. (1915) Cr-**6liid. Cat. 269 (P.C.). 

— 13 — It Is duty of applicant to aabstantiate 
bio allegations and aubmit himaetf to cross- 
csamination. 

The proceedings under S. 13, Legal Practitioners* 
Act (XVm of 1879), are of a quasi criminal nature, 
and in the event of the charge of the professional 
miiconduct bein^ established, ihe coniequenccs to 
the legal pracutioner concerned are very serious 
indeed. Such being the case it is the duty of the 
applicant who is more or leu in the position of a 
complainant to go into the witneei box and sul> 
■tsntiate his allegation before producing any other 
witaenesy and what U more unportant, to submit 
bunself to erou- examination. A.I.R. 1930 Lab. 987. 

13— BvkUuM Ib ftbag «mb iBeorporstsd 
f» SB^oity— bofsllty. 


“S. 13—18. Jarisdic. and proredare* 24*2 

“When evidence has been given in one case upon 
the issues raised in that case nothing can be more 
dangerous than to take that evidence and apply it 
to another case in which other issues arise.” Where 
in a proceeding against a legal practitioner for having 
Umpered with the witnesses on the other side the 
Magistrate in holding the enquiry merely took the 
depositions already given in the other case and used 
them as against the pleader. 

Held, that the procedure adopted in the inquiry 
was wholly illegal. 1929 M.W.N. 384 (F.B.). 

S. 13— Inquiry into charges of professional 

misconduct- Opportunity to cross-examine— 
Witnesses— Evidence — Legal evidence— Hear- 
ing of arguments by Advocate— Practice— High 
Court — Disciplinary jurisdiction. 

In an enquiry into the alleged professional mis- 
conduct of a pleader, the court examined two wit- 
nesses and also the pleader, on the understanding 
that the pleader was not then a person on his 
defence. The pleader was given no opportunity of 
cross-examining the witnesses, and was not allowed 
to address the court upon the evidence. The judge 
then expressed an opinion, adverse tothepbader, 
that he had deliberately made a false statement in 
court;— Held, by Jenkins, C. J,, ihat having regard 
to the nature of evidence and the defects in pro- 
cedure it would not be safe to accept the opinion 
of the court. Held, by Beaman, J., that there was 
no good evidence upon which the charge could be 
sustained, since it was doubtful whether reading 
and criticising depositions or other matter, which, 
if objected to, could not be received in evidence, 
makes those depositions or that matter evidence 
until the objection or objections are expressly 
waived — Per Jenkins. C.J.— It 1$ clear that a judge 
in the great majority of cases cannot do full justice 
to a case without hearmg the arauments wl^ich the 
advocates desire to adress. (1907; 9 Bom. L.R. 866. 

S. 13— Proceeding under— Several charges 

drawn up— Some of them proved by reliable 
evidence— Cumulative effect of finding on each 
charge — Whether can be considered to deter- 
mine punishment. 

Although in a proceeding against a member of 
the legal profession under the Legal Practitioners* 
Act different charges have been drawn up, there 
is only one issue which is whether or not he has 
been guilty of conduct justifying action under the 
Act, and the so-called charges spilt up into vari- 
ous sub-head? merely give notice to him of the case 
that be is called upon to meet, it is true that 
these sub-heads of charges are independent items 
and if one more of them are based on inconclusive 
evidence action on these sub-heads is not justified 
because two inconclusive pieces of evidence do not 
make the case aga nst him any better. At the same 
time when more than one such sub-bead is establi- 
shed by reliable evidence then the cumulative 
effect of the findings on each sub-head can proper- 
ly be taken into consideration in determining what 
action should be taken against him. 1 L R. (1047) 
Lah. 687=48 Cr L J 737=231 Ird. Cas. 21S=A.I R. 
1947 Lah. 262 (F.B.). 

19. Misconduct prior to enrolment. 

—— S. 13— Criminal offence— Enrolment— Con- 
cealment of conviction— Effect. 

A pleader Intentionally concealing his conviction 
in his application fpr admissiem is liable t^be 
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dismissed. 11 Bur. L.T. 304=15 Cr.LJ. 587 = 25 
Ind. Ca$. 330. 

— — S. 13, Cl- ff ^—False personation by a person 
enrolled as muklitear— Suspension of. 

False personatioj) by a person who is after- 
wards enrolU'd as a muk^^trar is a cround for bis 
suspension u^'di'r S. 13, ri-(f) of the Le^al Practi- 
tioners’ Acr, XVIII of 1870, as amended bv Act 
XI of 1?96. (1902) 6 C.W.N. 556=28 C. 890 (F.B.). 

— S. 13 — Misconduct prior to enrolment— 
Applicability of section to. 

Held by th<» Full Bench (Chose J., dissen»inK).— 
S. 13 of the Legal Prartitioners' Art XVlIIof 
1879 as amended by Act Xl of 1896 applies to 
misrn"durt antecedent to enrolment. (1902) 6 
C.W.N. 556=28 C. 890 (F.B.). 


20. Mistakes and negligence. 


S. 13— Tf a pleader acts bona fide in accepting 

a vakalatnama but makes a serious mistake, there 
is no need for the Court to take up the matter 
again after a long time has elapsed. The rult-s, 
which have been drawn uphy thr Judges of the 
High Court, should be slnclly obsetved by pl'a* 
ders in accepting vakalatnama. 65 Ind- Cas. 417 
=23 Cr.LJ. 65 = A.1.R. 1922 Cal. 178. 


Ss. 13 (b) and 14— Error of law. 

Error of law is no professional m'seondurt. ^3 
Cl 685 = 20 CW.n!^ 278=23 Cr.LJ. 237=17 
Cr.L-J. 65=32 Ind. Cas. 657. 


S. 13— Misconduct — Indiscretion or error 

of judgment— If amounts to— Counsel for 
appellant failing to pay deficient Court-fee be- 
lieving appellant’s case to be weak and allowing 
appeal to be dismissed. 

It is settled rule of law that charges of profes- 
sional misconduct must be cbarly proved and 
should not be inferrtd from mere ground for 
suspicion, however reasonable, or what may be 
mere error of judgment or indiscretion* Where 
a Counsel for app<-ll.*nt fails to pay _ <Ief icirnt 
Court-fees in time hon< stly believing his client’s 
case to he weak and in order to save him his money 
and allows the appeal to be dismissed and returns 
to his client the draft sent to him without even 
cashing it, his conduct may amount to certain 
indiscretion or laxity on his part, but it is not a 
fit case for any disciplinary action being taken 
against him. 51 Cr.L.J. 862= A.I.R. 1950 Pepsu. 2. 


— S. 13-*-Duty to make inquiries to see that 
mukhtearnama is in order and is genuine— 
Failure to make enquiries amounts to negli- 
gence. 

It is very important that mukhtears should make 
inquiries to sec that their mukhtcarnamas autho- 
rising them to withdraw client’s money are in 
order and genuine even in circumstances where 
prima facie, there are no facts to arouse their 
suspicion. The fact that there was nothing to 
arouse his suspicion does not absolve him from 
this duty in case.s of this kind to make a thorough 
inquiry and that notwithstanding any possible dis- 
advantage to himself. Even if he has been honest 
throughout, if he has not taken this precaution 
which.the Court has laid down in the public inter- 
est, his conduct will amount to negligence. A.T.R, 
1937 Pat. 137=17 P.L.T. 948=38 Cr.L.J. 441=3 
B.R,309.-=l6Pat. I?^=l^71p4. C^s. 656 (S.B.), 


— — S. 13— Carelessness — Affidavit for with-, 
drawal of money — pleader swearing he had 
made enquiries — Money found to have been 
withdrawn — Duties of Pleader in such cases. 

A Pleader of about 25 years’ standing and com- 
manding considerable practice applied for with- 
drawal of a certain sum of money in (T o u r t 
deposit and swore in his affidavit that he made 
such enquiry as was open tp him to make and had 
consulted the accounts of his client. It was found 
that the money had already been withdrawn; 

Held, although it is expected that when the 
Court requires the assistance of the Pleader for 
the purpose of enabling it to satisfy itself that the 
money is due and had not been withdrawn, the 
Court certainly expects a greater degree of care 
on the part of the Pleader, it could not be held 
that the conduct on the part of the Pleader 
amounted to such misconduct as would justify the 
Court in proceeding to take action under the 
Legal Practitioners’ Act against him. and that the 
proceedings taken acaiiist him should serve as a 
warning to him. A.I.R, 1936 Cal. 658=38 Cr.L.J. 
197=166 Ind. Cas. 371. 

— ^S. 13— A pleader withdrawing money from 
Court at the instance of his client’s relation who 
was surely for the guardianship of the client and 
paying the money to the relation on the strength 
of two previous withdrawals and payments to the 
relation is negligent of his duty to the Court and 
al.ohis client but not guilty of grossly improper 
misconduct in thfe discharge of the professional 
duty within the mcan-nv of S. 1.3 of the Legal 
Practitioners* Act. 77 Tnd. Cas. 181 =25 Cr. L-J. 
.325 = A.r.R. 1925 Cal. 146. 

S. 13 fa) — Negligence — General Roles and 

Orders of Calcutta High Court, R. 1)5 (e). 

A pleader engaged jointly with another on behalf of 
piff. in a .'uit instead of signing the Vakalatnama at the 
time of the suit, signed it after the o'hrr pleader had 
left that Court for another Court, and on the instruc- 
tions of that other’s clerk rrrelvrd from Court a sum 
of money deposited hy the judgment debtor to be paid 
to the plfT. decree-holder and paid it over to the clerk, 
who did not pay it to the plfT. It transpired that the 
clerk had not taken out his “card” for the year and 
was not thus entiilcd to act a.s pleader’s clerk when the 
money was withdrawn, but that the pleader boua fide 
believed that he had such authority and had taken 
out his “card”. Held, that the pleader contravened 
the provisions of S. 13 (a) of the Legal Practs.’ Act 
and of R. 43 fe) of the General nilcs and Orders of 
the Calcutta H'gh Court and, therefore, deserved severe 
censure for his conduct. 36 Ind. Cas. 442 (Cal.). 

S. 13 (a)— Negligenc® — R. 45 Cb. XX CalenHa 
High Court Civil Rules and Orders. 

The duty of a pleader who accepts a vakalatnama 
is to note on it, the date and the name of the person 
from whom it is received, and he mtist be satufied that 
the person brought to him was either the party him- 
self or hit recognised agent or some friend or relative. 
20 C.W.N. 2835=17 Cr.L.J. 191=33 Ind. Cas. 831. 

S. 13 (b) — Negligence — Reckless signing of 

Vakalatnama. 

Every practitioner is bound to see before accepting a 
Vakalatnama that he has not already been engaged on 
the other side. To recklessly sign a vakalatnsm* 
nearly amounts to misconduct. 14 Cr.L.J. 44***v 
Cas. 268 (All.) 
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—Act. $. 13 (b) — Negligence — Cheating o£ client 
by clerk. 

Negligent managemont of his ofhrc and permitting 
bis clerics to cheat the clients and mi>lead them as to the 
progress of the case, and to inform the client that a 
case had been dismissed on the mcrit« when in fact it 
was dismissed owning to the Pleader’s neglect, is mis- 
conduct on the oart of the pleader for which he might 
be suspended from practice. ^5 Mad. 541=30 I. A. 
191 = 16 C.W.N. 1081=23 MLJ. 114=13 Cr.LJ. C80 
= 12 M.L.T. 396=14 Bom. L,R. 1079=16 C.L.J. 614= 
{1912) M.W.N. 963=16 Ind. Cas. 328 (P.C.) 

[Onappeal from 22 M L. J. 276=(i9i2) M W. N. 
348=11 M. L. T. 296=13 Cr. L. J. 421 = 14 Ind. Cas. 

905] 

aia Nature of proceed In gSa 
See abo; Notes uuder S* 14. 


Sa 13— Nature of proceediogSa 

Proceedings under the Legal Practitioners’ 
Act arc quasi-criminal proceedings. If ihe person 
against whom the proceedings are directed is found 
^iUy of the charges which are framed under the Act, 
he is liable to punishment. Some of the provisions of 
the Legal Practitioners* Act are, in a sense, penal. 
Further-more, in the proceedings under the Act, the 
contest b not between the lcg;il practitinner and the 
person who has laid information against him, i)iit 
beiwcenthe legal practitioner and ihe Govt. Advocate 
as representing the Crow*n. It is also to be cib.servcd 
that' whilst in a civil suit a successful defendant may 
recover his costs against an unsuccessful plaint iff. a 
successful defendant in a proceeding under the Legal 
Practilioncn* A' t, cannot recover costs from the G »vt. 
Advocate or from tlie person upon whose information the 
proceedings under the Act have h'cn siarte h A.I.R. 
>939 >&8=(>938) A.LJ. 1*219=: 1^39 A.VV.R. CGi 

i=I.L*R. (1939) All. 224=180 Ind. Cas. 563. 

— S, 13 — Though the proceedings under S. 13, Legal 
Practitionen’ Acti cannot be described as a prosecution 
they are something very akin Ut a piosr<ution. 
O937) A.L.J. 528=1937 A.W.R. 45I=A.I.R. 1937 
All. 506= 170 lnd« Cas. G15. 



S« 13 — Proceedings under Legal Practitioners’ 

Actsvhether ground for actioo for malicious pro* 
secutlon. 


A man’s professional reputation is as valuable as a 
trader’s financial rrpuiaih*n. If the present ition of a 
bankruptcy petition riccrs^arily involves injury to ihc 
trader's credit, the presentation of a petition in procee- 
dings under the Legal Practitioners* Act against a 
Mukhtrar must similarly inv<»lvc damage to his profes- 
sional lepiitation* Once such proceedings arc institut- 
ed, hU good name and reputation must suffer and that 
being to» these proceedings do come within that class 
of civil proceedings which cause actual damage ihc 
moment they are launched and therefore, give lise to 
an action for malicious prosecution if such t»rrcccdings 
are iiittUuted maluiously and will out reason ible and 
probable cause and, tf they end in favour of the person 
proceeded against. (1937) A.Lj. 528=1937 A.W.R. 
45I=A*IJI« 1937 AIL 5 o6««17o Ind. Cas. 615. 


—8* 13 -Disciplinary proceedings under the act are 
neither criminal nor civil and the Court has inherent 
power to apply such rules of procedure as may ensure a 
uir trial of the matter requiring adjudication^ What 
is eiMitial U that the par^ should have proper notice 
and reasonable opportunity to be hesrd, 12 P. L. T* 
77 SsA.lJ<. 1931 Pat 369=39 Gr.L.J« 1256=11 Pat 
365»i 3^ Ind. Cn^ 945 (F 3 *). 


S* 13 — Under die Legal Practitioners* Act, there 

is no qut'slion of any incliciment or trial for the same 
offence under any other law and there is no question 
of punishing Pleaders over again for those ofTcnces; the 
question always is whether the acts comm I ted by the 
Pleaders concerned bring them within tlie disciplinary 
jurisdiction of the Court of which they arc officers under 
the Legal Practitioners’ A^t. A.I.R. 1931 Pat. 369 = 12 
P.L*T. 773=32 Cr.L J. 1256=17 PaU 365 = 134 lodr 
Cas. 945 (F.BJ. 


22, Non-acccptance of brief. 

— - S> 13 — Non-acceptaocc of brief. 

Merc fact that opposhc party happens to be mem- 
ber of the same proft-ssio 1 is not a circumstance which 
entitles a member of the Bar to refuse to undertake the 
case against him. 

It is very important then men at the Bar should un- 
derstand that ihry arc members of a public profe^sinn. 
That is by their very calling iliev engnpe and under- 
take in act foran\hody uho fulfils certain conditions. 
Thcteforc if a client comes to (hem with proper instruc- 
tions and prepared to pay a fair and proffer fee and 
inNiies them to undertake a rase of a kind, which they 
are accustomed to do and they refuse, such refusal 
amounts to profeisiooal mheondnet and should be 
punhlicd as such 115 Ind. Ca*. 641 = 30 Cr L J. 322 
= 10^9 A.L.J. 616*10 L.R.A. Cr. 95=A.I.R. 1930 All. 
262. 

S. 13 — Refusal to Cake up case merely with 

inteudoo of rot appearing against professional 
brother is professional miscuoduct. 

A lawyer must, as a general rule, lake up a case for 
any member ol the public if (1) a fair and prof er fee 
is tciidrrcd 10 him; (2) adequate ioMriiciif^is are given- 
and I3) the case i& of a class which (hr lawyer is accu- 
st'*mrd V) do. No doubt he enn legitimately decline to 
lake up the ca^e if, for instance, he has an oui*siation 
engaguncni, or is rngagr<l in 5<;me social funedon, such 
as a maniage oris incapaciiateci by ilUhralth or any 
rca>on whicli a sensible man would rcrogriize adequa e. 
But to refuse (o i^kr up a ca^r sitnply and solely on the 
ground ihul (lie Advocate will not apfjcar .ngainKt a 
brother praciii inner, or lo put forward untrue cxcuscf 
when the real reason is a disiuclinadon to appear against 
a broth* r praciiiion^r, is, in each case, prrjfeK»ioria) mis- 
conduct and shouUl he dealt with as such. The reason 
for the rule is that if lawyers as a body refuse to act 
against lawyers, they would become a class sianding 
above the law and justice would be denied lo tlic public. 
51 All. 892= V. I. R. 1929 All. 367. 

Ss. i3t 14 — Refosal of brief for political reason 

— Bight Xif rclus^ — Hcasons for rrfusal, if mtjst lx* staled 
— Right 10 m<*ve High Court to quash proceedings when 
calUd upon to show cau>>e. 

A pl^^drr is not lx)und to accept a brief 
offered to him nor to stale his reasons for refusing 
to accept it. A pleader having refused a brief 
offeicd to him was subjected to stringent examina. 
tiun Co disclose his reasons, and on its appearing that 
his reasons w*^rc political proceedings ^erc started 
against him under the Legal Practitioners’ Act, and he 
was called upon to show cause why he thould not be 
rcp*Tted to the High Court for unprorrsiional conduct. 
Without waiting (o show rausr, the pleader at once 
moved the High Court 10 quash the proceedings. Held 
—That he wa* cotiiled to do so and that there was no 
rule of procedure to justify the examination to which he 
was subjected. (i9«^) la C.W^N. 381 = 35 C. 317, 
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23. Non>at(eodance. 

— S. 13 (fj — Noo-atcendance on day of hartal — 
Absence of evidence to show intention to boycott 
Court. 

Where, Owin? to a liartal in ih<; town, the majority of 
Pleaders rcrnaiiu-d absent from the Court but it was 
not *ho\vn that they were engaged in any cases fixed on 
that day, or that they intended to boycott the Court: 

Held, that luclt an intention cannot be affirmatively 
presumed from their absence and no individual Pleader 
could he held liable for misconduct under S. 13 (f), 
Lceal Practitioners* Act. 35 C.W.N, 344 = A.I.R. 1931 
Cal. 616=33 Cr.L.J. a= 134 Ind. Cas. 1044. 

S. 13 (b) and (f ) — Boycott of Court on parti* 

cular day —Misconduct — Consent of client, effect 
of. 

Absenting from Courts on a particular day in pursu- 
ance of a concerted movement on the part of the 
Pleaders to boycott the Courts, amounts to professional 
misconduct under S. 13 (b) and (f) of the Legal Practi- 
tioners' Act and the consent of client does not make any 
difference. 35 C.W N. 223=32 Cr.L*J. 980 = A.I.R. 
tg3t Cal, 706 = 132 Ind. Cag. 90. 

— — S. 13 — Boycott of a Court and throwing up • 
brief without obtaining client’s consent amount to 
misconduct. 

Where in pursuance of a resolution of the local Bar 
Association to Lo>cotl a Magistrate’s Court, a pleader 
refrained from appearing in Court without first obtain- 
ing his client's consent and left hb .client undefended 
as a result of which the client was detained in jail for 
about a month more, 

Held, that the pleader was guilty of unprofessional 
conduct and that an arrangcn>eiit arrived at with his 
client for a consent subiequcnt 10 the pleader’s failure 
to appear and defend did not affect his liabilit). 82 
Ind. Cas. 712=2 Rang. 263=25 Cr.L.J. I352=A.I.R. 
1924 Rang. 320, 

S. 13 — Obssivlog hartal through fear of the 
public wrath. 

Per Sanderson, G.J.— Failure to attend Court for 
unreal fear of being put to great inconvenience and 
humiliation by the irritated public, who were observing 
hartal or bowing down to tlic popular will rather than 
doing the pleader’s duty to his client and to the Court, 
amounts to acquiescence in though not actual sympathy 
with the boycott-orCourt movement and consequently 
it amounts to grossly improper conduct. 

Per Woodroffo, J.— Merc lack of courage or unwill* 
ingness to face a real or supposed danger arising from 
the indignant public opinion and the fear of injury 
physical or otherwise arising therefrom would not 
amount to unprofessional conduct but to have sympathy 
with the cause of h irtal would. (Evidence sufficient to 
constitute joining the boycott-of- Court movement dis- 
cussed). 

Per Woodroffe, J.— A pleader being an officer of 
Court and thus bound to submit to its authority cannot 
join in an action to boycott the Court or a particular 
Judge because of any grievance real or alleged whether 
touching the Court or of political or other character. 
71 Ind. Cas. 81=49 Cal. 732=26 C W.N. 589=35 
G.L.J. 356=24 Cr.LJ. 33=A.I.R. 1922 Cal. 515 (S B.) 

-8. 13— Throwing away Intereata of unimpor- 
tant client in favoor of important client ia deaerv- 
ingof eenaore. 

A pleader N had two cases to attend on the same 
day. In one he was an assistant to a senior but in the 
offier he was solely responsible though B a relation 
pleader of bb wgs gbn engaged on pomlnal fees to take 


notes of evidence. On the previous night N took 
detailed in.'truction8 from his client who was being 
prosecuted for bribery in the latter case. Hb relation 
B was also present but the client remained under tbe 
impression that N would conduct the cross-examination 
next day. On the next day, however, N presented 
himself in the former case, the client concerned wherein 
was important and did not attend the bribery case 
though requested. Tbe former case was being con- 
ducted by his senior who was amply provided with 
assistance tndcpcftdently of N. It was not absolutely 
necessary for him to 1^ present there. Tbe bribery 
case was weak, it was then conducted by another pleader 
and the accused was convicted, 

Held, that N th'Cw away tbe interests of an un- 
important client in favour of the interests of an 
important client and in so doing committed an offence 
deserving of the most serious censure. 1 16 Ind. Ca.<<. 
764=10 P.L.T. 664=A.I.R. 1929 Pal. 153 (F.D.). 

■ S. 13 — Non-attendaoce. 

Aga Haidar, J-— It may sometimes happen that a 
Counsel may find himself in a position of unforeseen 
difficulty when with all the best intentions in the world 
it may become impossible for him (o appear on behalf 
of his client in a caw and he may be left no alternative 
except to hand over his brief to another Counsel so that 
his client’s interest may not suffer But in a murder 
case when a Counsel has reason to believe that he would 
not be available at the time when the case would be 
called on for hearing because he has other engagements 
elsewhere, it is his duty to communicate with the person 
who had engaged him and to return the fee to him. 
If it is not possible for him to do so and the pressure 
of overriding circumstances is beyond his control, then 
he should try his very best and spend the whole of the 
fee that he has received in briefing a Counsel who would 
do full Justice to his client’s case for the remuneration. 
3 Bur. L.T. 131, Ref. 

Per Fforde, J-— It is not practicable or indeed desira- 
ble to lay down rigid rules of conduct for tbe Bar. The 
independence and sense of responsibility of the legal 
rofeskion should be encouraged rather than the reverse, 
ut when a practitioner has undertaken the duty of 
appearing to defend a man for his life, he should give 
exclusive attention to that case, and nothing should be 
deemed to exonerate him from that obligation except 
physical inability to attend at the hearing. to8 Ind. 
Cas. 257=29 Cr.L.J. 362=10 A.l.Cr.R. 42-A.I.R. 
1928 Lah. 448. 

— 13 — Bcfaeing to appear in Caiurt is not the 
proper course for pleaders when ill-treated by aay 
Court. 

Where some pleaders refused to appear in a certain 
(^urt in pursuance of a resolution of the Bar Associa- 
tion to boycott that Court as a protest against its ill- 
treatment of pleaders and proceedings under S. 14 of 
the Legal Practitioners' Act were drawn up against 
several pleaders for failure to appear in Court in matters 
which had been entrusted to them by their clients. 

Held, the pleaders deliberately abstained from 
attending the Court and took part in a concerted move- 
ment to boycott the Court, a course of conduct which 
was not justified. The pleaders had duties and obliga- 
tions to their clients in respect of suits and mattert 
entrusted to them which were pending in tbe said 
Court. There was a further and equally important 
duty and obligation upon them, vl*., to co-operate 
with tbe Court in the orderly and pure adminiiirauon of 
justice. By the course which they adopted the pleader* 
violated and neglected their duties and obligations in 
both these respects if the pleader* thought they had a 
just cause of complaint, they ha^ tw<* course* open to 
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them: to make a representation to the District Judge or 
to the High Court. 69 Ind. Cas. 209=26 C.VV.N. 580= 

35 C.L.J. 403=A.I.R. 1923 Cal. 212. 

S. 13— Per Cmiam.— When a pleader accepts a 

Vakalatnama in the ordinary form, he must attend 
Court on every occasion to protect the interest of the 
client concerned. Any limitations on this obligation by 
special agreement must be proved and tlie onus lies on 
the pleader. Noa»paymcnt U no justification for refusal 
to attend. 71 Ind Cas. 8t =49 Cal. 722=26 C.W.N. 
589*35 C.L.J. 356=24 Cr.L.J. 33=A.I.R. 1922 Cal. 

515 (S.B.). 

— — S.i3(b) — Abandonmeat of case — Wilful neglect 
of pleader to appear — Plea of non>payineat of tee^. 

A pleader is guilty of misconduct if after receipt of 
full fees he wilfully neglects to appear and conduct a 
case. Per Sundara Iyer, J Wilful neglect to appear 
after receipt of full fees is worse than gross negligence 
and amounts to a fradulcnt conduct. A plea of non- 
payment of fees as excuse for non-appearance is useless 
in the absence of an agreem-nt that it must be paid 
previously. Per Saakaran Nair, J : — In the absence of 
such an agreement or at least notice to the party in 
time, a Vakil must appear and conduct the case though 
the fee or a portion thereof remains unpaid. 37 Mad. 
238=23 M.L.J. 447=J2 M.L.T. 6i5=(i9t2) M.W.N. 
1029=13 Cr.L.J. 800 = 17 Ind. Cas. 544 * 

S. 13 — Abondonment of case— Accoptssnee of 

fees for whole case — Failure to appear. 

In the absence of a special contract to the cintrary, 
the fees accepted by an Advocate must be taken to be 
for the whole case. Where a case requires more hear- 
ings than anticipated and 'he advocate refuse.- to appear 
unless a further fee is paid to him, he is guilty of pro- 
fessional misconduct. A writing to evidence the term of 
the engagement between the advocate and the client is 
always desirable. 8 L.B.R. 294=i'> Cr.L.J. 707 = 30 
Ind. Cas. 995. 

Ss. 13 (b) and 14 — Abandonmeat of case. 

A pleader acts improperly in abandoning hi- client’s 
case while in the midst of the clien.b cxaminati<>n in- 
chief. After once taking up his client’s case he ought 
to have seen that it was terminated. 14 Cr.L.J. 379 = 
20 Ind. Cas. 139 (Cal.) 

24. Politics. 

S«e also Note 23. 

S. 13 — * Applicability — Pleader distribnting 

pamphlets npon public officers to resign. 

The Legal Practitioners’ Act applies to a Pleader 
registered as a Legal Practitioner under R. 9 of the 
rules framed under the Act, although he has not taken 
the necessary steps to have the sanad renewed for 
the year in which his conduct was called in question 
and the Court has power to deal with him under 
S. 13. 

The Pleader was convicted under the Defence of 
India Rules for distributing pamphlets to public 
officers during the grave disturbances which took 
place in loota in August 1^2, calling upon them 
to resign their posts and to take an active pan in 
the movement which resulted in the disturbances: 

Haldf that the conduct of the Pleader was such 
that the Court could not allow him to continue to 
be a member of die Icg^ profession and that his 
Q^me iboUd be struck on ine register of Pleaden. 
A.I.R. 1943 Mad. 616-56 L.W. 401 ( 2 )-(i 943 ) « 

MX. J. 126-1943 M.W.N. 516-I.L.R. (1^) Mad. 
i|-^ Gr.L.J>594-«i3 lod. Gas. 103 (S,6.) 


— — S. 13 (f) — Political opinions of members of 
legal profession when actionable — Conviction of 
member under Defence of India Rules for sending 
letters to officials to induce them to leave 
their posts — Whether misconduct. 

The Court is not concerned with political opinions 
of the incmberg of the legal profession unless the 
expression of them involves the committing of an 
offence, or constitutes conduct improper on the part 
of a legal practitioner, who is a part of the machinery 
for the administraiton of justice. 

A legal practitioner who is convicted under the 
Defence of India Rules for having sent letters to 
resfxuisible officials, with the object of inducing them 
to h ave their posts is guilty of mkconduct of a nature 
as tojustify disciplinary action under S. 13, Legal 
Practitioners’ Act. A.I.R. 1943 Mad. 475= (1943) i 
M.L.J. 396=56 L-W. 320=1944 M.W.N. 459=44 
Cr.L.J. 748=1. L.R. (1944) Mad. 8=208 Ind. Cas. 
222 (b.B.V 

S. 13 — Misconduct not involving moral 

tnrpitade. 

In cases of professional misconduct, it may some- 
times be necessary that the Court should impose a 
penalty which is intended to be punitive, and to 
serve as a warning to other Advocates. But in the 
case of misconduct which is not professional, the 
element of punishment should not enter into the 
consideration of the Court. It is not part of the High 
Court’s duty to impose penalties for misconduct, 
unconnected with the exercise of the profession. 

In cases of misconduct involving moral turpitude, 
the Court has to see whether the Advocate has shown 
himself to be unworthy of the confidence of the Court, 
or unfit to be entrusted with the business of his client, 
or a person with whom his professional breihcrn 
cannot be expected to associate. But cases involving 
moral turpitude are not the only ones in which the 
Court may be called upon to take disciplinary action. 
The Court has a right to expect of a high standard 
of loyalty to the Court and co-operation from the 
Advocates on its roll. Cases may arise in which it is 
proved that an Advocate has been engaged in revolu- 
tionary activities designed to destroy the system of 
which 'he Court forms part, or activities likely to 
hamper or embarrass the administration of justice 
by the High Court or any of the Courts subordinate 
thereto. Courts of law can only function under a 
stable Govt., and the destruction of Govt, by revolu- 
tionary and unconstitutional means must, of neces- 
sity, involve the destruction of the Courts, or the 
grave impairing of their eflciency. The High Court 
wilt not tolerate upon its rolls an Advocate who is 
endeavouring to destroy or undermine the authority 
of the Couru. \nyone who elects to engage in 
activities of that nature must do so without (he 
authority and prestige attached to the position of an 
Advocate. 36 Bom. L.R. ii36=A.I.R. 1935 Bom, 1 
—59 B. 57-=»54 Ind. Cas. 546 (F.B.). 

■ g. 13 (f) — Plcnder — Infraction of forest law 
to protest ngainst policy of Government— Con- 
viction— Power to take disciplinary action. 

\Mierc a Pleader, with the object of protesting 
against the forest policy of the Govt. of Bcrar and 
of drawing attention to public grievances, and partly 
to assist the civil disobedience movement, committed 
an offence under the Forest Law by cutting and 
removing without permit some branches of forest 
trees and was convicted and sentenced to pay a 
fine, and an application was made on behalf of the 
Govt, to the High Court for taking anion against 
him under the Legal PraciUioDen’ Act: 
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Held, {1} the conduct of the Pleader Idl 

w-i'hrn S. 53 U j of the Legal rraciiiioners* Act and 
the High Court had povst r ty take disciplinary 
action ; 

(ii) that the fa< 1 that th'* Pleader had already 
been punished by the Criminal Court was no bar to 
such action being taken by the High Court; 

(ni) that under such circumstar.cfs, jt was not 
proper to allow the Pleader to practise until he had 
changed his views. 

I’e*’ Niyogi, A.J.C — TliC action taken under S. 13 
(f). L'gal I’ractiuonrrs’ Act, is not punitive but dis- 
ciplinary. Theot>j-ciin a case of this naturcshould 
be to prev. iit repetition of sufh acts as arc found 
incnnipaiiblc wi:h the obligations uhich the profession 
<jf law imposes on tho'c who voluntarily served by 
adtuinislering a warning to the gentlemen whose 
case, in particular has been brought to the notice of 
this Court and there is no necesvity to suspend such 
gentlemen from prariislng. A. I. K. 1931 Nag. 33 = 27 
N.L.R. 29=14 N.L.J. >=32 Cr.L.J. 604=136 Ind. 
Cas. 826 (S.O.J. 

Pleaders wlio become members of the Civil Dis* 
obedience Movement and rommit illegal acts in 
furtherance of that movement by taking the law jnto 
their own hands and defying constituted authority, 
render themselves liable to disciplinary action under 
S. 13 (f), Legal Praciitioners’ Act. A.I.R. J931 Pat. 
369=12 P.LT. 773 = 32 Cr.L.J. 1256=11 Pat. 365 = 
.134 Ind. Cas. 945 (F.B.). 

5, — ^Xbo condact of a pleader should not be 

inconsisent with the position be holds in the 
admioistratioo of justice. 

A legal practitioner, as any other person has a 
right to entertain political opinions which may or 
may not be acceptable to the authorities. Out having 
obtained licence to- practise in Courts, if he acts 
inconsistently with the position which he has obtained 
by virtue of the licence granted to him, he abuses 
it and brings himself within the four cornerH of the 
Legal Practitioners’ Act. A.I.R. 1922 Cal. 515 and 
A.I.R. 1922 P.C. 351, Poll. 

The action of legal practitioners counselling the 
public not to attend Court and thereby interfering 
with the administration of justice amounts to mis- 
conduct within the provisions of S. 13. 114 Ind. Cas. 
96=30 Cr.L.J. 232 = 12 A.I.Cr.R. 2i4=A.LR. 1928 
Cal. 853. 

• S. >3 — Advising non-payment of tastes or 

boycott, of Courts justifies refusal to issue sanad. 

Courts should not consider what the political 
opinions of any l>ody are, whether they are members 
of the legal or any other profession. But while the 
Courts will always uphold the librity of the subject 
in thought or speech, an applicant who comes to ask 
for the issue or renewal of a sanad, is applying to be 
treated as a part of the machinery, for the mainte- 
nance of law and order in the body politic and to 
take an active part in administering, for the other 
Subjects of the Crown, the benehts that may be sup- 
posed to result from the upkeep of law and order. 

It is intolerable and illogical that a man should seek 
to be put in that position, while at the same time 
he is saying that law and order should be disobeyed, 
and taxes arc not to be paid and that all public 
offices, are to be abandoned, in order to paralyse the 
very life of the body politic, apart altogether from 
any other views he may enteruin, as to the dcsirabUiiy 
of the person or the panic Jar members of tlie Govern- 
ment he attacks, or the particular character of the 

carried on, in jbcK .Courts. A. Court would 


not without stultifying itself,' issue a certificate to a 
inan, who, in the same breath that be is asking for 
it. Cuts himself off and announces his intention to do 
his best to cut off others, from the life of the state. 
73 Ind. Cas. 977 = 18 M.L.W. 689=1923 M.W.N. 768 = 
33 M.L.T. 98=2.3 Cr. L.J. 65=A.I.R. 1924 Mad. 

129=45 M- L.J. 68| (F.B.y. 

— — S. 13— The jurisdiction of the High Court to take 
action against legal practitioners is not confined to 
acts in professional capacity but may extend to other 
activities, for example, organised resistance to payment 
of lax which entails grave danger to the public peace. 
69 Ind. Cas. 367=18 M.L.W. 59=1923 M.W.N. .328 = 
4 L.K.P.C. 36 = 1 Pat.L.R.Cr. 42 = 31 M.L.T. 192 = 
49 la. 319=49 Cal. 845=27 C.W.N. 343=37 G. L.J. 
136 = 25 Bom.L.R. 131 = 18 N.L.R. I76 = A.I.K. 1922 
P.C. 351=44 M.L.J. 32 (P.C.). 

S. 13 (b) — Politics — Passive resistance -Civil 

disobedience to laws. 

As a protest against die passing of the Rowlait 
Act, certain barristers and pleaders practising joined 
the movement called the Satyagralia Sablia and signed 
a pledge whereby they undertook to refuse civilly tu 
obey such laws as a committee to be hereafter appointed 
may think fit. Held, that the barristers and pleaders 
had, by signing the pledge, rendered themselves 
amenable to the di>rip!inary jurisdiction of the High 
Court, but that under the circumsiancrs a warning 
was enough. Per Macleod, C. J.— Advocates and 
pleaders arc a privileged class enrolled not only for 
die purpose of rendering assistance to the Courts in 
the adminlstaraiion of justice, but also for giving 
professional advice, for which they are entitled to be 
paid, by tiiosc members of the public who require 
(heir services. It is not necessary for the High Court 
to exercise its jurisdiction that any offence should 
have been commiued, nor u ii necessary that whai 
die pleaders have done should have subjected them 
to anything like general infamy or imputation ol 
character. 44 Bom. 418 = 22 Bom. L. R. 13 = 21 
Cr.L.J. 151=54 Ind. Cas. 679. 


— S. 13 (b) — Politics — Organising seditious 

xueeting— Reasonable cause — Meaning. 

White, C. J,, and Benson, J. — (Miller and 
Sankaran Nair, J). not cxpresijng any opinion: The 
words other reasonable cause, in S. 13 (f) are not 
limited in scope to matters of the nature of those 
mentioned in Cls. (a) to (c) of the section. Two 
pleaders were charged under the Legal Practitioners’ 
Actg with having organised a meeting at which two 
penons spoke and were convicted for sedition. There- 
fore the act of two pleaders who had only made 
certain arrangements for that meeting in which seditioui 
speeches were made and signed a seditious leaflet for 
a procession in honour of B.C. Pal, whom (he leaflet 
was intended lo glorify docs not constitute ^reasonable 
caute within S, 13 for the sutpeosion or dismissal of 
the pleaders. 19 MX.J. 504=^6 M.L.T. 353=11 
Cr.L.J. 374»3 Ind. Cas. 344 (F.B.). 


35* Privil^e« 

— -S. 13 Cl.Cb) and (f)— Privilege— IUI omI 
disclose — CommuiilcatioD* 


to 


A pleader has genial authority to act in the 
interests of bis client in the manner lie thinks best^ 
and unnot charged with misconduct if he drafts 
a petition without consulting his client and asks or 
advises him to present the same in Courts where the 
facts on which the petition is based took place trithin 
his 0^ cognizance and were such as to endangtf 
the intcr^ts of hjf cKcot A .|dcadcr . ^9 
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charged for misconduct for refusing to disclose to 
the Court a professional communication made to him 
by his client. 14 Cr. L. J. 438=20 Ind- Cas. 598 
(Oudh). 

a6> Proof of charge. 

— Ss. 13 (b), 14— Strict proof of professional 
misconduct, necessity of. 

Charge* of professional misconduct must be clearly 
proved and bhould not be inferred from mere ground 
for suspicion, however reasonable or what may be 
mere error of judgment or indiscretion. Proving facts 
and circumstances giving rise to grave suspicion is 
not sufficient to establish a charge of fraudiilcnt or 
grossly improper conduct in the discharge ol profes- 
sional duty. A.I.R. 1939 Pat. 343=40 Cr. L.J. 687« 
fi B.R. 795=20 P.L.T. 607=18 Pat. 580=182 Ind. 
Gas. 645 (S.B.). 

S. 13 — ^Using clscnt*B money for one’s own 

purposes — Fraud, if should be proved — Intention, 
if material — Subsequent agreement to restore 
money. 

Where a legal practitioner is accused by his clierit 
of fraudulently and dishonestly using the rroncy, it 
is not necessary that fraud or any other criminal 
offence should be proved. It is sufficient if it is shown 
that the legal practitioner has intentionally used his 
client's money for his own purposes without his client’s 
permission; and it is quite unnecessary to consider 
whether he Old so with any intention of defrauding 
his client. He may have every intention of resloiitig 
the money to his client later on but he is nevenheUss 
guilty of professional misconduct in converting the 
money to his own use even temporarily. 

When once an act of profession! misconduct has 
-been committed, any subsequent agreement by the 
Irgal practitioner to restore Uic money and his client 
to receive it back does not make the act anyihrh ss 
one of professional misconduct though the subservient 
restoration of the money may have some bearing on 
the question of punishment. \ 5 'hcn a case of profes- 
Hional misconduct has been brought to the notice of 
the Courts, then the charge cannot be permiued to 
be “squared”. 46 L. W. 48 =(i 937 ) M.W.N. 721 = 
(1937) 2 M. L.J. t6o=A.I.R. 1937 Mad. 696=3!^ 
Cr. L.J. iooo=I.L.R. (1938) Mad. 104=171 Ind. 
Cas. 93 (F.B.). 

8. 13— Held, pleader was not guilty of linpro« 

per conduct. 

Held, after considering the evidence tliat the pleader 
had not been proved to have been guilty of anv 
improper conduct. Emperor v. Hai bans Lai. A.I.R. 
1936 Lah. 1013=163 Ind. Cai. 975. 

S. 13 — Proof of legal pnctitloner’s dcliqucncy 

not free from doubt — Benc&t of doubt. 

A lawyer should not be convicted for professional 
misconduct unless the proof of his delinquency is free 
from doubt. When Court Uiinks that it might not be 
safe to act upon the assumption that it has been proved 
that the lawyer was a party to the scheme of luboining 
a witness, he should be given the benefit of the doubt 
and no disciplinary action will be taken against him. 
36 CrL.J. I099-A.I.R. 1936 Rang. 180=13 506 

= 157 Ind. Cm. 46. 

*A S3— Proof of oluurge. 

Chsirgea of proleuional mucooduci must be clearly 
proved suid should not 1^ inferred from mere ground 
Kfr •uq>lcloo, however reaaonablc, or what may be 
mere error of jtidgn>4'nt or indiscretion. An apnropriate 
guide may be found in 8. 13 under whicli a pleader or 

t ma^ be lu^ieaded v djHaitd who w guiliy 

r, 

2. 


“of a fraudulent or grossly improper conduct in the 
discharge of his professionaj duty.” 123 Ind. Cas. 184 = 
1930 A L J. 539 = 34 C.W.N. 534 = 1930 M.W.N. 300 = 
31 M.L.W. 027 = 7 O.W.N. 517 = 51 C. L. J. 418 = 31 
Cr.Lj. 489=A.1.R. 1930 P.C. 144 = 58 M. L. I. 635 
(P. C.). 

S. 13 — Where the gravemen of the charge is Uiat 

the notice was prejudicial to the interests of the client, 
on whi se behalf it was sent by his pleader it must be 
shown first that the pleader knew’ the rights of parties 
and that his client did not know them, or did not 
intelligently or deliberately realise them and, secondly, 
that the notice was in fact prejudicial to the interests 
of ills client. 123 Ind. Cas. 184=1930 A. L j. 539 = 34 
C.W.N. 534=1930 M.W.N. 300=31 M L.W. 627=7 
O.W.N. 517=5' 418=31 Cr.Lj 489=A.I.R. 

1930 P. C. 1+4=58 M. L.J. 635 (P.C.). 

—S- ^3— Charges of professional misconduct must be 
clearly established and should not be ii-fcrred from 
mere grout d for suspif ion however reasonable, or what 
may he mere error of iudgmcni or indiscretion. A.I.R. 
1930 P.C. 144, Foil. 31 P.L.R. 9i3 = A.I.R. 1930 Lah. 

947 - 

— — Ss. 13 and 14 — Inquiry into misconduct — Proof 
of guilt— Standard of. 

The standard of proof of guilt under Legal Practi- 
tioners* Act is not diffcient from other legal proceedings 
and should be such as lo leave no reasonable doubt in 
the mind <-f the Court that the offence has been 
committed, i Pal. L. T. 372 = 21 Cr.L j. 636 = 57 Ind. 
Cas. 460. 

27. “Reasonable cause**— Cl. (f). 

See also: Notes 6, 8 to 13, 17, 23, 24. 

— — S. 13 (O ‘‘Reasonable cause” — Meaning — 
Offence not committed in professional capacity. 

The words “any other reasonable cause’* in S. 13 (b), 
Legal Praciiiionoi s’ Act, arc not confmed to mUconduct 
ofwi icha practitioner is guilty in hiii prcfessional 
capacity but embrace all causes wbicli may afford 
reasonable grounds for his suspension or dismissal. 39 
C. 890 (r.B*), foils 51 Cr,LJ. 368*A.I.R. 1950 Dacca 
3 = 2 D.R, 141. 

S. 13 (£)— Profeasional miscondoct committed 

in pereoul capacity* 

It cannot be said (hat a legal practitioner can never 
be punished for professional misconduct committed by 
him in hit personal ca])acity, houever gross the offence 
may be. 43 Bom.L.R. 250=A.I»R. 1941 Born. 228 = 42 
Cr.L.J. 723=I.L»R. (i 94 t) Bom. 548=195 Ind* Cas. 
359 - 

Section 13(f), Legal Practitioners’ Act, is not confined 
to acts done tn a professional capacity. A.I.R. 1931 
Nag. 33*27 N.L*R. 29^*4 N.L.J. 1=32 Cr.L.J. 604=: 
130 lad. Cas. 826 (S. B.) 

■ Sf. 13 CL (f) and ta — **Rea«oDable emose/’- 
Ejusdem generis^ principle of — Saspen^lott or 
diamiaaa], cooaiderations leading to* 

The legislature did nvt intend^ to couple Cl* (f) of 
S* 13 uith the preceding clauses^ i. e., clause (f) is not 
limited by the principle of cjoodem generia. 11)crr<- 
forc, the words, ’*any other reasonable cause” are not 
confined to misconduct in his professional capacity but, 
embrace all causes which, in the opinion of the High 
Court may afford reasonable ground for liis suspension 
or dismissal; and a conviction for sedition constitutes 
"•reasonable cause” within Ch (f^. Though a legal 
practitioner has bcxji convicted by a Criminal (^ourt ol 
r 4 >mpctent jurisdiction, a ditert'don remains under S. 12 
io (he Hi^b Court to decide whether or oot the 
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iMMctuioiic I M.ouia be suspended oi dismissed. 6 N'.L R 
Cr.LJ. 615=8 Ind. Cas. 282. 

7 *3 Cl* (fj — Misconduct other than profes* 

sional misconduct— Applicability of section to. 

By the Full Bench (Chose, J. dissentiente) — 
Ihe words ‘any other reasonable cause’ in clause (f) 
>3. of Ihe Legal Praciitioners’ Act, XVII of 1870, 
as ionended by Art XI of i8y6, include cases of 
miscondticl orhrr (han p'^ofci5»»onaI misconduct, (toes) 
6 C.W.N. 5S6-28 C. 8yo (V.B.). 

Cl. (f) “Pleader —Slander of officer of 
court — Defendant — Professional misconduct. 

The Legal I ractitioners' Act is aimed against die 
mUconduct of legal practitioners in relation 10 their 
professional duties and not in relation to other matters. 
Fhe words ‘reasonable cause’ in S. 13, should, there- 
fore, be read ejusdem generis as referring to profes- 
sional misconduct. An allegation made by a pleader as 
a defendant in a suit and not as a pleader that the 
plaintiffs bad biibcd some officer of the record-room 
to tamper with certain documents produced at the 
instance of the plainiiff did not amount to profea- 
sioual misconduct, (i&oo) 5 C.W.N. 48. 

Se. 13, Cl. (f), 14 —Petition containing disres- 
pectful language presented by co-plaintlfT who 
was also a pleader in the court — Act committed 
by a suitor. 

A and B, the latter a pleader, were co plaintiffs in a 
suit. The District Judge, doubting the bona fides of 
the claim took evidence from the plaintiffs and oihcrs 
and passed proceedings, giving in detail the reasons 
for bis doubts. A and B, then filed a petition objec- 
ting to their having been prlma facie condemned. 
Certain passages in this petition were disrespectful. 
Hold, that the pleader was not liable under Uie Legal 
Practitioners’ Act, so long as it was passible to take 
notice of his behaviour as one committed by a suitor. 
The act of the petitioner was not sufficient per se to 
disqualify him from continuing to be a pleader. (1900) 
24 M. 17. 

— — S. 13 (f)— “Any other reasonable cause”. 

“Any other reasonable cause*’ in S. 13 (f). Legal 
Practitioners’ Act, need not necessarily be one ejusdem 
generis as the preceding. A. v. Emperor. A.I.R. 1937 
Rang. 345=38 Cr.L. J. io87«i7i Ind. Cas. 503. 

S. 13 r. (f) — Pleader making demonstration 

in Court. Thereby Interfering with Court’s 
work. 

It is the duty of a legal practitioner to assist the 
court. If he appears in the court and makes a 
demonstration which has the eff<*ct of interfering with 
the work of the court and the administration of justice 
he does something which a member of a legal profes- 
sion certainly ought not to do. The court has power 
under S. 13 (f) to suspend or dtsmisss him for such 
conduct. (1943) I M.L.J. 8*1943 M.W N. 14 (|) = 
56 L.VV. I4*A.I.R. 1943 Mad. 130*44 Cr. L.J. 409 
=1. L. R. (1943) Mad. 459=205 Ind. Cas. 400 
(S. B.). ^ 

S. *3 (f)— “Any other reasonable canse” la 

S. 13 (f). meaning and interpretation of— Rights 
and duties— Resolution prohibiting one member 
of Bar from acting against another— Interference 
with administration of jnstice. 

Legal practitioners have ihcir duties towards the 
Courts and arc expected to co-operate with them to 
the ord<>rIy and pure administration of justice. They 
cannot be permitted to act, or to combine with others 
agauut 8u<^ authority and in a manner calculated to 
lippede or iaterien with tbs admlDbtratioD of justfec- 


It is a fun amental rigl>i possessed by every legal 
practitioner that he may be allowed freely to exercise 
his profession and to appear in any case in which he 
may choose to appear without interference of any kind 
except where such interference is based upon some valid 
and legal grounds. 

The words “any other reasonable cause** in Sub-S. (f) 
to S. 13, I^gal Practitioners’ Act, are not confined to 
acts done in a professional capacif) by a legal practi- 
tioner, and are not restricted to reasonable cause of the 
same cla^s or description referred to in the preceding 
sub-scctions. 

Where the members of a Bar Association passed 
a rtsolution that no member thereof except the 
Govt. Pleader should accept a brief in a crimhiai 
case against atty other member, and subsequently 
when a certain member B accepted the brief on 
behalf of the prosecution in a Crown case against 
another member another resolution was p.asscd Uiat no 
member of the Association should act as junior, senior 
or colleague to B or receive any brief from him by 
way of transfer or otherwise and copies of this resolu- 
tion were sent to all Bar Associations in ibe District. 

Meld, that the former resolution was flagrant 
and unwarranted interference with the righ's of legal 
practitioners, that the latter resolution was calculated 
to have the effeit of interference with the administra- 
tion of justice, and th.tt the action of the authors of 
the resolution amounted to ‘reasonable cause* within 
the meaning of S. 13 (f), Legal Practitioneis’ Act. 
54 C.L.J. 530*A.I.R. (932 Cal. 370=36 C.W.N. 294= 
33 GrL.J. 466*59 C. 709=137 Ind. Cas. 434. 

Ss. 13 (f) 14— Reasonable cause— Meaning of — 

Criticism of administration. 

The phrase 'for any reasonable cause’ in the 
residuary Cl. (f) of S. 13 is not to be understood in an 
ejusdem generis sense but it covers cases other 
than those of professional misconduct in the ordinary 
sense, but which unfit a pleader for the practice of his 
profession, for irutance, conviction for a crime involving 
dishonesty or moral turpitude or gross and habitual 
contempt of comt. 26 M. 448; 44 C. 639; 29 A. 95 P.C. 
39 M. 1045, Dht. Ihe remedy provided by b. 14 is 
not mdended to apply to cases in which a pleader as 
an ordinary member of the public criticises the 
administration of justice though such criticisms may 
on enquiry be found not to be wholly justified. S. 13 
cannot be properly utilued in punishing a pleader for 
making comments on matters 01 public interest in the 
newspapers merely because such conunents exceed the 
limits of in fairness. Per Kriabaan, J.— The Legal 
Practitioners’ Act, 1879, deals with the pleader only 
in his professional, and not in his private capacity. 
Though misconduct other ihan professional may fall 
under Cl. (f) S. 13 its impropiiety must be su^ as 
would render the continuance of the pleader in prac- 
tice undesirable or unfit him from being a member of 
the profession. 38 M.L.J. 230*11 L.W. i22=(i9ao) 
M.WJM. 105=31 Cr.L.J. 246*55 Ind. Cas. 198 (F.B.). 

~ — S. 13 Cl. ff)— ReaBOQkble cavse-* Becoming 
director of a bogus Co. 

Pleaders becoming directors of a bogus life in" 
surance businesa are guilty of unprofessional con* 
duct under S. 13 Cl. (f). “Any other reasonable 
cause must not be construed in a limited way on 
principle of ejusdem generis (Miller« JO* 
Dishonesty in the discharge of duties other than 
professional good also come under ^reasonable 
cause* in S. 13 Cl. (f). 34 Mad. 29=(1910) M.W.N. 
163«8 M.L.T. 22a20 M.LvJ* Cr.L*J* 310= 

6 Ind»Cae, 913. 
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S. 13, Cl. (f) — Other reasonable cause mean- 

log and scope of — Ejusdem generis — Associa- 
tion with fraudulent companies. 

S. 13, (f) of the Legal Practitioners’ Act is not 
confined to professional misconduct only, but in- 
cludes any dishonest or dishonourable conduct 
whether or not in the discharge of professional 
duty. The association of pleaders as presidents or 
directors in so called provident companies which 
have no substantial basis to work upon but are a 
fraud on the public, is a reasonable cause within 
themeaningof S. 13, Cl. (f)* 20 M.L.J. 500 = 34 
M. 29=8 M.L.T. 22=6 Ind. Cas. 313. 

— S. 13, Cl. (f)“Other sufficient cause — 
Notice — Requisites of notice — Per Chief Jus- 
tice and Benson, J. 

The phrase “other reasonable cause” in cl. (f) 
of Si* 13, Legal Practitioners’ Act, is not restricted 
to matters ejusdem generis. An order under 
S, 13 of the Legal Practitioners’ Act, can only be 
made after notice to the pleader concerned to show 
cause against suspension or dismissal; and the 
notice must formulate the charges with great 
particularity and precision so as to enable the* 
pleader to know the charges he is called upon to 
meet. (1909j 19 M.L.J. 504=6 M.L.T. 253=3 Ind. 
Cas. 344 (F.B.). 

— S. 13, cl. (f)— “Other reasonable cause.” 

A pleader who writes an anonymous letter to 
an officer conducting an inquiry into a charge of 
bribery against a public officer, with a view to 
prejudice the officer making the injury is liable to 
be suspended under cl. (f) to S. 13 of the Legal 
Practitioners’ Act, his act amounting to some “other 
reasonable cause’* within the meaning of the clause. 

27, C. 1023, foil. (1902) 13 M.L.J. 65 = 26 M. 448. 

28. Renewal of sanad. 

S. 13— Readmission— Most important ques- 
tion is whether Advocate’s character precludes 
him from remaining on roll of Advocates — That 
Advocate belongs to respectable family is no 
ground for leniency— Undertaking not to mis- 
behave in future is weak piece of evidence to 
•how that he has become fit. 

Where an Advocate who has been removed 
from the roll- of Advocates as a result of his cri- 
minal conviction applies for re-admission, by far, 
the most important question in such matter, is not 
whether he has or has not been punished sufficient- 
ly, but whether his character as shown by the 
facts leading upto his conviction is such that he 
should not be allowed to remain on the roll of 
Advocates of the Court. It is not byway of 
punishment that the Court in such cases exercise 
their discretion. That the Advocate belongs to a 
respectable family affords no ground for leniency, 
for, in such proceedings the Court is not assess- 
ing' the amount of punishment. That is the pecu- 
liar function of the criminal Courts. Nor is the 
Court assessing the burden of punishment on those 
who may have the misfortune to be intimately 
connected with an Advocate who has been found 
guilty of offences Involving moral turpitude to the 
extent disclosed. The undertaking not to mis- 
behave in future is no more than a weak, because 
it is an interested piece of evidence to show that a 
nerson who was found unfit once has become fit 
again. A.LIL 1946 Lah. 338^226 Ind. Cmt. 470=49 
Pub.L-R>62 (F.B.). 

Y. D,-9, 


S. 13— Misappropriation of client*s money 

by Advocate— Names struck off roll — Re- 

instatement. 

Where an Advocate misappropriates a consider- 
able sum of his clients, the act of tiie professional 
misconduct committed by him js a very grave one 
and it is not possible to allow him to continue 
practising in an honourable profession. But tliat 
does not mean that the Court is precluded from 
reinstating him where adequate punishment has 
been imposed and he has shown that he has reha- 
bilitated himself in such a manner that he is fitted 
to be admitted into his profession again. A.I.R. 
1939 Mad. 906=(1939) M.W.N. 1038=(1939) 2 
M.L.J. 632=I.L.R. (19-10) Mad. 81 = 50 L.W. 548 = 
41 Cr.L.J. 163=185 fnd. Cas. 257 (S.B.). 

S. 13— Renewal of sanad. 

Applications for the renewal certificates by 
Pleaders who, by illegal acts committed by them 
in connection with the civil disobedience move- 
ment -which led to their prosecution and convic- 
tion and to preventive action under S. 107, Cri- 
minal P.C., have brought themselves under the 
disciplinary jurisdiction of the Court vested 
under S. 13 (f), must be treated as if it was an 
application for admission, where the Court has 
to see whether they are proper persons to be 
officers of the Court and to be trusted with the 
interest of suitors- And where the Court calls 
upon such persons to give an undertaking for 
future behaviour, refusal to do so should be 
deemed to aggravate the situation. A.I.R. 1931 
Pat. 369=12 P.L.T. 773 = 32 Cr.L.J. 1256=11 Pat. 
365=134 Ind. Cas. 945 (F.B.). 

■ S. 13 — Renewal of sanad. 

Where a pleader was committed to prison for 
default in complying with an order under S. 107, 
Cr. P. Code, and the pleader later disrlaimed and dis- 
avowed any intention of either disobeying the older tr 
in any way paral)sing the administration of justice; 

Held, the sanads of the pleaders may be renewed- 
Where the pleader 1 cforc he renewed his sanad took 
up occupation on the press and mainly without rr. 
muneration held such conduct can be overlorkcd. oa 
Ind. Cas. 214= 1924 M.W.N. 5* 27 Cr.L.J. 230= A.I.k. 
1924 Mad. 479 (F.B.). 

S. 13— The High Court has power to reinstate a 

I^al practitioner who had been dismissed for miscon- 
duct of any description. Before the Court should 
exercise such powers it should be clearly convinced not 
by mere protestations of repentance or regret but by 
actual fads that the delinquent has reformed bis chara- 
cter and has for a sufBcicnlJy long period acted in 
such a way that be can be trusted to act in future as 
a worthy incml>er of an honourable profession. 1 he 
proper coune is for the petiiioner to apply to a Bench 
presided over by the Chief Justice and ask for a rule in 
the matter. 71 Ind. Cas. 122 = 1 Pat. 684= 24 Cr.L.J. 
74=4 P.L.T. 303=A.I.R. 1922 Pat. 604. 

S. 13 (b) — Criminal offence— Removal for 

mis conduct — Reinstatement. 

Where a legal practitioner, found guilty of a serious 
offence committed several years ago, and removed from 
the rolls applied for reinstatement; Held, that the 
test to be applied to cases of (his dcseriplicn was 
whether (be sentence of exclusion had the clfecl to 
awakening in the delinquent a higher sense of honour 
and duty and whether m the interval his conduct has 
been so irreproachable that rotwiihstanding the dclin- 
qucDcy in early life he may be safely entrusted with the 
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air^ir? <.f clirnt« and admincd to an honourable pro- 
f'-^ioTi without d^-t^radati. in to the profession. j6 

r.W.N. ^j7=i4C.L.J. 113 = 12 Cr.L.J. 4(1 = 11 led. 
Ca^. 907. 

29. Suborxxiog evidence. 

*3~ Tutoring of witness inside or outside 

Court. 

Iti' a i<ro'cs»ioiial miscondurl on the part of a legal 
praniti' ijier to tutor a witness inside or outside Court 
and when the tutoring tal cs place in Court and in spite 
of Warnings the professional misconduct b all the 
great/'r. 1191312 L.J. 62c =A.I.R. ip42Mad. 701 = 
5 t L.W. 7«)9 (i)asi042 M.VV.N. 75ft (q)=« 44 Cr. L. J. 
K)5<=i r..K. (iyj3) Mad. 81=204 Ind. Cas. 93 (SB."). 

S. 13 — Pleader bribing witnesses likely to be 

called by opposite party, for swearing false 
affidavits. 

A Pl’-adcr joined with another person in obtaining 
false affidavits from wimcsscs, who were about to be 
calk'd by the opposite side, in connection will) an 
eh ctiun petition saying that they knew nothing about 
the II alter. He paid bribe to each of them for swear- 
ing such alTidavi's. Whilst the hearing was in progress, 
the Pleader also tried to tamper with other witnesses and 
ofTcred them bribes: 

Held, that the conduct of the Pleader on the two 
occasions could not be put down to a mere momcr.tary 
lapse, but was part uf a systematic endeavour to interfere 
with the course of justice. His name, therefore, should be 
■ struck off the register of Pieaders. A.l.R. 1938 Rang. 
a 94=>77 Ind. Cas. 731. 

S. 13— Suborning of witnesses — Seriousness of 

offence. 

Subornation of witnesses is as serious an offence as 
could well be committed, because it fouls the course of 
justice, and makes the due administration of law im- 
pussibic. Persons having resort to such an iniquitous 
practice as the subornation of witnesses will be severely 
punished. 36 Cr.L.J. 1099=13 R- 5o6=A.I.R. 1936 
Rang. 180=157 Ind. Cas. 48. 

' ■ S. 13 (b) — Intimidation — Witness. 

A Pleader intimidating a witness to prevent him fioui 
giving evidence is guilty of professional misconduct. 19 
Cr.L.J. 803=46 Ind. Cas. 819 (F.B.). 

■ Ss. 13, Cl. (f), 14 — Misconduct — Witness— Pay- 
ment for true evidence — Payment to keep back 
unfavourable evidence. 

For a pleader to pay or offer to pay a witness for 
giving true evidence in favour of his client or to suggest 
such payment to his client is professional misconduct, 
though it may not amount to a criminal offence. 
Advice to a client to pay a witness for keeping back 
unfavourable evidence is grossly improper and punisha- 
ble as serious professional misconduct. Scmblc: That a 
false letter to a client to expedite remittance would 
amount to misconduct. (1900) 5 C.W.N. 45. 

30. Unprofessional conduct. 

See also: (1) Notes i to 3, 5 to 17, 30, aa to 24 

and 29. 

ia; Note 7 under S. 14. 

S. 13 (b) — Pleader giving evidence for party 

without cancelling vakaiat — If misconduct. 

Where a pleader even after knowing that be would 
have to give evidence on behalf of his client continues 
to act as Ills pleader in a case and gives evidence with- 
out first cancelling the vakaiat and even thereafter coo- 
unties to act in an active capacity as bu counsel, his 


conduct is improper and in no circumstances can it bi: 
considered that it was an> thing other than deserving 
of condemnation. The pleader should have cancelled 
his vakaiat ard ceased his professional connection with 
the case immediately he became aware that his evidence 
was essential and that he w-ould have to be a witness 
af the trial. Obiter in (1942) 2 M. L. J- 479 (F. B.). 
approved. 

As there is no authority or rule which prohibits 
such conduct there is a doubt whether it can be said 
to be professional misconduct within the purview of 
S. 13 (b) of the Legal Practitioners’ Act and the doubt 
has to be exercised in favour of the pleader. I. L. R. 
(1948) Mad. 829 = 61 L.W. 162 = 1948 M. W. N. 165-^ 
A. I. R. 1948 Mad. 273=49 Cr.L.J. 467=(i948' 1 
M.L.J. 170 (F.B.). 

$. 13— Pleader who obtains client’s signature 

on blank shoots of paper and then prepared 
plaint on it Is guilty of professional mis- 
conduct. 

A Pleader who obtains his client’s signature on 
blank sheets of paper and then prepares the plaint 
on it is guilty of professional misconduct. But the fact 
that there is a considerable spacing between the 
signature of the plaint is, in itself, nut sufficient to 
show (hat the signatures were obtained before prepa- 
ring the plaint. In such a case, the suspicion is no 
doubt strong but it is not sufficient to hold the 
Pleader guilty. 58 M.L.W. 56=1945 M.W.N. 106 (2) 
“(*945) t M.L.J. I74=A.I.R. 1943 Mad. 132=1. L.R. 
fi945) Mad. 317=46 Cr.L.J. 556=219 Ind. Cas. 275 
(F.B.). 

““■S. 13— Addressing of letter to Magistrate’s 
clerk asking him to deal with application filed 
urgently. 

It is improper for an Advocate to address a letter 
to a clerk in a Magistrate’s office asking that an 
application filed by him should be dealt with urgently 
and amounts to professional misconduct. The proper 
course for him if there is any delay, is to bring the 
matter to the notice of the Magistrate himself. K, 
Advocate, Madura In re A.l.R. 1941 Mad. 230=53 
L.W. 62={i94i) I M.L.J. 128 = 1941 M.W.N. 56=42 
Cr.L.J* 6 o2sLLsR* {1941) Mad, 354 = 194 Ind. Cas. 
587 (S.B.). 

~ — S» 13 — Misconduct^ meaning of — Nogligencoi 
if professional misconduct. 

Professional misconduct** means conduct which 
would reasonably be regarded as disgraceful or 
dishonourable by solicitors of good repute and com* 
peiency. Merc negligence, even of a serious character, 
will not suffice. 

Held, on facts, that the Counsel, though uodoub* 
tcdly guilty of negligence, had not been guilty 
co«tduct which would be regarded as 'disgraceful of 
dishonourable^ by solicitors of good repute and com* 
pciency. A.l.R. 1940 All. 289^(1940) A. L.J, 306= 

41 Cr.L.J. 62 o»LL.II. 1940 All. 386=1940 A.VV.R. 
260=188 Ind. Cas. 527 (S.B.). 

S. i3~M®re negligencei if amounts to mis* 

conduct -Bar GouncUs Act (XXXVllI of 2926)^ 
Ss. lOg ta (4)-**^Finding of Tribunal not dear as to 
c|uestion of moral delinquency — Case should be 
sent back to Tribunal. 

Per Costello, J. — It is true that mere negligence 
unaccompanied by any moral delinquency on the 
part of a l^al practitioner in tho exercise of his pro* 
fession does not amount to professional misconduct. 
But where it b not at all certain that it could be said 
with strict accuracy that there b really a finding 
that llicrc Wis no moral delinquency by the TrlbiW^l 
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constituted by the Bar Council, the case should be 
itrerred back to the Bar Coxmcil, under S. 12 (4), Bar 
Councils Act. 


If a professional man does not tell the truth in 
connection with a matter which he has undertaken 
to carry through on behalf of a client, that is a 
conduct which might easily be said to involve moral 
delinquency. It is not in the best interest of the legal 
profession as a whole or of any member of it (other 
than the person accused) that there should be any 
lax or loose standard of professional conduct. 

Per Lort-Williams, J. — Merc negligence, however 
gross, connot amount to misconduct, professional or 
otherwise. Per Henderson, J.— Negligence accom- 
p^ied by the suppres-iion of truth or by deliberate 
misrepresentation would be misconduct. A.I.R 1935 
Cal. 484«=62 C. 158— 36 Cr.L. J. U30«»i57 Ind. Cas. 
374 (S.B.). 


— 5 , X3 — Negligence '—Employing unregistered 
clerk. 

Mere negligence on the part of a legal practitioner 
does not found a petition for professional misconduct. 
There must be moral delinquency in addition to 
negligence. There is nothing unprofessional in a 
Pleader employing an unregistered clerk. The law 
allows a Pleader to have two registered clerks, but 
don not insist that any clerk should be registered. 
A.I.R. 1938 Mad. 965 =*(i938) M.W.N. 96ic=(i 938) 2 
M.L.J. 661-48 M.L.W. 653-40 Cr.L.J. 160 (1)- 
178 Ind. Cas. 917 (S.B.). 


«■ — S. 13 (b) is not intended to punish Pleader 
who has been guilty merely o( failure to make 
careful arrangements in any particular case. 

The words of S. 13 (b). Legal Practitiooers’ Act, are 
as strong words as could well be imagined, and they 

? 1ainly import in all cases moral turpitude to the 
leader whose conduct is impugned. Although of 
course, a Pleader who is habitually guilty of careless, 
ness or laxity is no good example to his profession 
and will, in the end, find his laziness result in 
pecuniary loss to himself, the section is not intended 
to puniili a Pleader who has been guilty merely of 
failure to make careful arrangements in any particular 
caK. 

A pleader who was engaged in a criminal case by 
an accused to defend him filed his power and asked 
for a long adjournment as he desired to go out. He 
was, in conformity with his application, granted a 
comparatively long adjournment but when that date 
arrived, he failed to put in an appearance at the 
Magistrate’s Court. In the meantime, he had asked 
another Pleader of some standing to accept the case 
for him but when such Pleader appeared and saw the 
tccused, he was told by the accused not to conduct 
the case: 

Held, that there was not the least ground for 
suggesting that the conduct of the Pieter in the 
circumstances was either fraudulent or grossly improper 
though it showed a laxity which deserved no encoura, 
gement. A.I.R. 1939 Rang. 262—183 Cas* SBo. 



I. 1^— Practice of IcBowiagly fillfig mider 
tpea i^^peala on laat day of llmiudoa hopin| 
that Conrt would bo persuaded to accep 
dsflclency latar. 

The practice of filing of the memorandum of thi 
•S>peal on the tut day of limitation knowing full wel 
tut it was imder^iamped and hoping that & Gour 
would be presuaded to accept the ^firiency later i 
certainly not hi accordance with the High tradition 
of the legal profeadon. The High Court will no 
toleitte practices of this nature; 


Htrld, that the charges against the Advocate liad 
not been substantiated and that ti.e arrangeiiicni 
between him and his client was as stated by the Advo- 
cate. 48 L.VV. 702— (1938) M.W.N. 1 169= l.L R.{i 939} 
Mad. i=(i£.39) I M.L.J, 564=AJ.R. 1939 Mad, i 
179 Ind. Cas. 204 (S.B.). 


S. 13 — Justifying conduct by production of 

forged dociunent punishment. 

If a Pleader is found guilty of cndca\ouring to 
appear on behalf of a person by whom he h.ad never 
been instructed and recks to justify his conduct by the 
production of a forged document, it would not be a 
matter for suspension for a month or a year; he .^Ollld 
be totally unfrted to exercise the responsible duties ol 
a Pleader .and would have to be struck off the rolls 
of Pleaders forthwith. 

Held, on facts that the charge of deliberate forgery 
which was preferred had not been made out, and no 
action, therefore, need to be taken in the matter 
Tun Shin, In the matter of.A.I.R. 1939 Rang. 312- 
183 Ind. Cas. 756. 


S. 13 — Suggestion by Pleader to bribe official, 

amounts to grave misconduct — Fact that proceedings 
were instituted as result of grudge makes no diffcrcnc< 
in gravity of offence and is no excuse. A.I.R. 1938 
Mad. 264=47 L.W. I56 =(i938) M.\\’.N. 219 = 

(1938)1 M.L.J. 410 = 39 Cr.L.J. 3 q 8 = I.L.R. (1938) 
Mad. 437=173 Ind. C^. 1008 (F.B.). 


S. 13 (f)— Offence under S. 377, Penal Code — 

Such offence committed by person when only 
17 years of age — If can be a Pleader — Such 
Pleader not disclosing fact while applying for 
admission as Pleader. 

Although generally an offence under S. 377, I. P. C. 
committed by a pleader or Advocate could not be 
condoned, the fact that the offence was committed 
by a person when he was only seventeen years of 
age ought not to debar a person, who is making an 
honest attempt to reform, from ever seeking respect- 
able society or from being a member of an honour* 
able profession. But such a person commits a terious 
offence of deceiving the authorities wlien he does not 
disclose the fact of his conviction in his application 
for being admitted as a Pleader although asked at the 
time whether there were any facts which ought to be 
brought to the notice of the High Court .and the 
High Court is entitled to lake him to task for it. 

Persoiu who apply for entrance into the ranks of 
the legal profession should fully and frankly disclose 
all the circumstances of their past career with the 
knowledge that ihe Court will take into consider.aiion 
every matter which ought properly to be dealt with 
by it. A.I.R. i938Rang. 159 = 39 Cr.L.J. 540 = 175 
Ind. Cas. 124. 

5. 13— Pleader, one of trustee® of pagoda— 

He finding co*tmstce depriWng trust of money — 
He not reporting to Police but undertaking 
responsibility for defalcations by co-trustec — 
Whether Incurs any criminal responsibility— 
Disciplinary action. 

A Pleader was an honorary treasurer of a certain 
pagoda. He failed to give information to the Police 
when be found that a co-trustec of his had d'*privcd 
the trust of money but rather preferred to deal 
with bis co-trustee mercifully and make himself 
morally responsible for the defalcation and. undertake 
lespoosibility for the defalcation which had arisen. 

Raid, that the Pleader did not incur any ciitninal 
rcspoiuibility. Even if he might be orghuent in hix 
duties, be was not guilty of any kind of iMUiciiduci 
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which wunkl justify cli:cip!inar>- action btiiig taken 
against him. 1038 Rang. >58 = 30 Cr.L. T. 

543=«75 Inch Cas. 15G. 

* 3 — Madras High Court Rales, R. i6 — 
Puf chase of decree from client and execating 
it for larger amount than due. 

If a Meader purchases a decree from his client 
in Contravention of R. 16 of Uie rules framed by the 
Madras High Court under the Legal Practitioners’ 
Act, he commits professional misconduct and the 
olTcncc grows more in seriousness when he dishonestly 
supj>rej$e8 the pa>Tnents made in reduction of the 
decree and practise frauds on the Court and then 
executes ihe decree fraudulently for the larger amount 
than is actually due. A.I.P.. 1938 Mad. 276=47 L.W. 
192 !=(i 938) NI.W.N. 220=1. L.R. (1938) Mad. 399= 
174 Ind. Cas. 44 (S.B ). 

S. 13 (f) — Calcutta High Court Rules, 

S. 978 (a), (3) — Registered dork, moaniog of — 
Mukhtcar maintaftiin g unregistered clerk for 
work outside Court — Rule, if cootravenod — 
Mukhtear. if liable. 

The expression 'recognized clerk’ means a clerk 
employed by a Pleader or mukhtear and permitted 
as such, to have access to the Courts in which his 
employer is authorized to practise and to the oflScers 
attached thereto. Under S. 978 (2), {3), Calcutta 
High Court Rules, the statement made on the 
application undertaking not to employ an unregistered 
clerk means that he undertakes not to employ an 
unregistered clerk to do the business of a registered 
clerk, that is to say, that he undertakes not to employ 
any clerk who will require for the performance of 
his work access to the Court or to the ministerial 
officers. 

Consequently, where a mukhtear, after statement 
under S. 978 (2) (3), maintains an unregistered clerk 
who works in the Court compound but docs not 
actually enter any of the Courts, the niukhtear does 
not contravene any rule and cannot be brought under 
the provisions of S. 13 (f), Legal Practitioners’ Act. 
41 C.W.N. 929=A.I.R. 1937 Cal. 408=170 Ind. Cas. 
251. 

S. 13— X, a Senior Advocate not used to with- 
drawing money of client in deposit in Court — Fact 
known to G, a Junior Advocate-Clerk of X 
approaching G with Vakalatnama on behalf of 
Client of X to withdraw money — G, accepting 
vakalatnama without consulting X, believing in clerk. 

Held, that in the particular circumstances of 
the case, the admitted fact that Mr. X was unwilling 
to perform the kind of duty mentioned and the 
circumstances that the Advocate was approached by 
a person who was up to that time at least a clerk 
in the employ of Mr. X and trusted by him, 
deprived G's mind of all cause for suspicion and that 
there was not the slightest imputation on the profes- 
sional honour of G. 18 P.L.T. 407=A.I.R. 1037 

Pat. 433=38 Cr.L.J. 926=16 Pat. 488=3 B.R. 
745=170 Ind. Cas. 339 (S.B.). 

S. 13— Court misled by pedtion to grant larger 

costs — Advocate found entitled to draw all but 
insignificant sum — Explanation given only In 
enquiry by Bar CoundJ. 

An Advocate was charged with professional misconduct 
for having obtained an award of taxed costs plus 
2,550 special costs in a suit; he procured payment to 
himself of taxed costs plus Rs. 4,500 as cosu of the said 
su^ It was shown mat he was, except for a sm^ 
difference, entitled to the amount which he actually 
drew. But his explanation that he was entitled to otlier 


fees which had not been taxed was not suggested by 
him until he was called to account befirc the Bar 
Council Tribunal: 

Held, that had the Advocate got hU bills properly 
taxed in the first instance, this inquiry would never 
have been necessary. He had only himself to blame, and 
his conduct throughout had not been the scrupulously 
careful conduct which the public has a right to expect 
of Advocates of the High Court. 

flhe Advocates was exonerated.] A.I.R. 1937 Rang. 
263=38 Cr.L.J. 952 = 170 Ind. Cas. 689. 

S. 13 — Pleader attempting to influence Judge 

before whom he is arguing throagh relative of 
Judge. 

Where a Pleader tried to influence the Judge before 
whom he was arguing his case, through a relative of 
the Judge: 

Held, that Uie act was highly reprehensible and 
that it was in the interest of the legal profession, that 
. serious notice should be taken of it; 

Held, however, that in view of his youth, tlie vitiated 
atmosphere prevailing and the wrong angle of vision 
taken with respect to ihit sort of thing, along with the 
circumstance that he expresseJ his penitence at once 
and made no attempt to deny what he had done, he 
should be treated more leniently than his acl merited. 

[The Pleader was severely censured and warned 
and ordered to bear iJic costs of the proceedings ] A I R 

1936 Lah. 732 = 164 Ind. Cas. 384 (U. B.). 

S. 13 — Relation of Pleader implicated in 

criminal proceedings— Pleader seeing Govern- 
ment handwriting expert connected with in- 
vestigation — Pleader proved not inflaencing 
officer. 

The conduct of a Pleader, who goes to the house 
(not the office) of a Police Officer who was the Govt, 
handwriting expert officially investigating into the 
cjuestion of handwriting of a disputed docuoaent in a 
criminal case, and begins a conversation regarding Uic 
person involved in the case, is highly irregular. Although 
there may be no intention of the Pleader to influence 
or bribe the officer, still his conduct most be disapproved 
apart from the question whether the penon involved 
in the case happens to be bis client, triend or reala* 
tion. (Pleader was suspended from practice for six 
months]. 2 B.R, 418 = 17 P.L.T. 3^=37 Cr.L.J. 625 = 
A.I.R. 1936 Pat. 423=162 Ind. Cas. 216 (S. B.) 

~ — S. 13 (b)-^Makhtear exactiog money to gratify 
Court Sub-lnspector to facilitate release oz client 
whose release on bail had been ordered# 

Where a mukhtear exacts money for purposes of 
gratifying the Court Sub-Inspector to facilitate release 
of the client who has been already ordered to be 
released on bail, the practice is illegal and receiving 
such amount and adhering to the same, amounts to 
professional misconduct. [The tnukhieat was suspended 
from practice for two years.] 17 P.L.T. 263=A.LR* 
1936 Pat. 337=3 B.R. 731=38 Cr.Lj- 916=170 Ind, 
458 (S. B.) 

S* 13 (f)— Pleader holding out promise to 
party in that if he be appointed arbitrator^ be 
would not decide dispute unacceptable to hlm^ 
Pleader acting contrary— Misconduct. 

A parly in a civil suit was given a promise by a 
pracusmg Pleader K that if he would appoint K as ^ 
arbitrator, the latter would get bis dispute compromi^ 
sed, but he failed 10 get it compromise, be 
would refuse to act as arbitrator, and that in itny case 
he would not give a decision that would be unacce|>table 
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to the party. In spite of this promise, he made thr 
recommendation that a large sum of money, which was 
in dispute, should be hanied over to the opposite party. 
Thus he settled only one portion of the dispute 
bet^^'cen the parties before coming to any final decision 
as to the merits of the dispute between them and he 
thereby caused grave prejudice to one of the parties 
whose interests he had promised to protect. 

Held ^ that K had acted with gross dishonesty under 
cloak ol his position as a legal praciitionrr, and under 
S. 13 (f). Legal Practitioners’ Act, he was liable to be 
dismissed. A.I.R. 1936 Pesh. 113=37 Cr.L.J. 741 = 

162 Ind. Cas. 576. 

• S. 13— 'Advocate attempdog to bribe Judge to 

obtain judgment in bis client’s favour. 

An Advocate who stoops to such nefarious tactics as 
attempting to bribe the Judiciary in order to obtain 
judgment in his client’s favour is guilty of the grossest 
professional misconduct, for, by such means, if success- 
ful, justice is, both dishonoured and betrayed. A.I.R. 

• 935 Rang. 178=36 Cr.L.J. 961 = 13 R. 518=156 
Ind. Cas. 582 (S.B.). 

S. 13 — Pleader appearing In Court in state of 

drunkenness — Unable to conduct cases — Insulting 
the Court. 

Where, in a criminal case, a lower grade Pleader 
for the accused appeared in a drunken condition and 
was unable to conduct the case, on another occasion, 
in spite of warning, he appeared in a similar condition 
in the Court of the Disirict Judge and insulted the 
Court; on a third orcasion being in the similar con- 
dition, he assatsited a Bench Clerk, and it appeared 
that he had taken to drink after his wife went mad 
and died: 

Held, that the Pleader was no longer fit to be allowed 
to hold himself nut as a person who could be entrusted 
with the responsible duties that needs be performed by 
a member of the legal profession and that his name he 
ftruck off the list of lower grade Pleaders. 12 R. 180= 
A.I.R. 1934 Rang. 156=150 Ind. Cas. 23G. 

S< 13 — Bar CooflcUs Act (XXXVIU of 1926), 

8. 10 fi). 

The test that the Court has to apply in considering 
whether an Advocate should be struck off the roll of 
Advocates is whether the proved misconduct of the 
Advocate it such that he must be regarded as unworthy 
to remain a meniber of thr honourable profession to 
which he has been admitted, and unfit to be entrusted 
with the responsible duties that an Advocate is called 
upon to periorm. 12 R. tio = A.LR. 1934 Bang. 33 = 
149 Ind. Cas. 856 (S. B.) 

8. 13 — Mortgage with clients for providing for 

feet In case— Excessive Interest — Pressure on 
clients. 

An Advocate entered into a mortgage with a certain 
person, the purp<>se of the mortgage bond being ioccr 
alia the provision of fees to the Advocate. The interest 
was excessive and there was some pressure on the part 
of the Advocate to make him mortgage a large area; 

Held, that under the circumitances and having 
regard to the method adopted by the Advocate in 
defending himself, he should be found to be guilty of 
professional miKonduct. 34 Cr.L.J. 1131= A.I.R. 1933 
nt. 571 = 14 P.L.T. 709=12 Pat. 843=145 Ind. 
lot? (S. B.) 

-'—8. 15— Advocate wrongly rctalalsig coplea of 
JodgmcBt— MetKo. 

Where It was alleged that an Advocate wrongly 
retained the copies of certain judgments without haodmg 
then over to toe, parties as m was bound to do, and 


even after their asking him for the copies, he did the 
give them and it appeared to the Court that tno 
Advocate did, in fact, retain the copies: 

Held, that whatever the motive of the Advocate 
might have been in wiihholding them, having regard 10 
the fact that there was no valid excuse for retaining 
tlje judgments, the only conclusion the Court could 
come to as regards this matter was that the Advocate 
was guilty of professional misconduct. 34 Cr.L.J. 1131 = 
A I R. t93‘t Pat, 571 = 14 P.L.T. 709=12 Pat. 843=>45 
Ind. Cas. 1017 (S.B.) 

— - S. 13 — Appearing In criminal case without 
Vakalatoama— Misconduct. 

The filing of a Vakalatnima or Mukhtearnama in 
criminal proceedings is an arbitrary rule. There is no 
moral sanction behind it. It is a rule which vas made 
for the better administration of justice and it is a rule 
which an officer of the Court mukt comply with but a 
disobeoience of that rule in the particular case cannot 
be held to amount to professional misconduct, though 
no rule can be laid d >wn that appearance without a 
Vakalatoama or other non-compliance with the rules 
rannot amount to professional misconduct. 34 Cr.L.J. 
ii3 i=A.1 R. 1933 Pat. 571 = 14 P.L.T. 709=12 Pat, 
843= 145 Ind. Cas. 1017 (.S. B.). 

S. 13— Mukhtear — Advice to client on success- 
ful termination of case, to present gratification to 
Magistrate — Misconduct. 

Where, after a case had terminated successfully, the 
mukhtear advised his client to present some gratification 
to the Magistrate who decided the case: 

Held, that such conduct on the part of a mukhtear or 
any legal iractitioner was disgraceful and though 
perhaps not so bad as a direct approach to the Judicial 
Officer with gifts before the trial of the case, as an 
example of misconduc, it was positively deplorable, and 
the mukhtear was liable to be suspended from practice. 
Cases relating to legal practitioners should be disposed 
of without delay. 33 Cr.L.J. 871 = 13 P L.T. 574 = A.I.R, 
1932 Pat. 356 = 140 Jnd. Cas. 10 (S.B.) 

S. 13— General infamv or imputation of bad charac- 
ter is n )t necessary for disciplinary action. 12 P.L.T. 725 
= A.I.R. 1932 Par. 185 (F. B.) 

g, — Unprofessional conduct. 

Where, in a criminal trial, the legal practitioner 
appearing for the accused suggests without reasonable 
grounds tliat the proscrution story is all a concoction, 
the legal practitioner is guilty of the grossest profes- 
sional misconduct. 9 Bat. 31 = 10 P.L.T. 7*^3“^'LR. 
1930 Pat. 195. 

S. *3 — Letters Patent (Calcutta), Cl. 10 — 

Pleader accepting vakalat and papers but not 
filing the appeal — Nor trying to get extension of 
time — Pleader's action amounts to grave pro- 
fessional misconduct. 

P came to Calcutta being desirous of presenting i 
second appeal. The Vakil was at that time absent from 
Calcutta and P approached his clerk. Before P left 
Calcutta, the Vakil who had relumed had himself 
prepared the memorandum of appeal and P had signed 
ana banded over a vakalatnama. P made certain pay 
ment before he left Calcutta if> respert of the appeal, 
but he had not paid the whole of the sum. No specific 
agreement exempting the Vakil from liability in case of 
non-payment was entered into. The Vakil subsequently 
left for the muflsiU, relying upon ixutructions given by 
him to hit clerk to file the appeal when the balance of 
the turn due had been paid by P. The Vakil took no 
further trouble in the matter. On his return to 
Calcutta he made enquiries of his clerk and w ^j 
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formed by hit c'crk th.^t the appeal had been filed 
although .- s a matter of lact it was not filed. Shortly 
altcrwaivls \m leH Calcuil*i again having given his clerk 
instrutiiorii to arrange for suruc one to argue ihc appeal 
if u came up for bearing. The Vakil knew noUiing of 
tjie ch ik’s deception until he rctururd ot the second 
ocfasi<.m ij Calcutta. At this citne, ihe nrgligcnee^ 
t^ri< kery and Ijcs of his clerk were ma<le fully known to 
him, I lie \ akil agreed to move an applicdtion under 

S. 5, Lim, Act, and a draft nemo random of appeal 
and a draft afiidavii of the clerk were prepared. But 
llicy were not actually filed. All other papers in the 
coic were subsequently returned to P. 

Held« that the Vakil had accepted P^s vakalatnama 
and had promised to file the apps al. It was r ot an 
onlif ary rase of negligence. It was in itsrlf grave pro* 
fesiional nusconduct and a romp’ etc disregard of the 
clicrit s interest. 114 Ind. Cas. 4govA.l.R, 1028 Cal. 
820 (F.B.), ^ 

' S. 13 — Fratidulent acts of clerk — Pleader ie not 
necessarily guilty of professiooal misconduct* 

It cannot he too constantly or too emphatically stated 
that if a Vakil leavrs his monry business to be ron« 
dvjftr<l by his clerk, he is resporuiblc fer what the clerk 
docs for purposes of civil liability. At the same time, if 
a Vakil is deceived b> his clerk, or If hit c!erk docs 
acts in fraud of him, then of course, U would not tc 
right to hold that (he Vakil himself is ftuilty of pro* 
fcuional pii.rot duct. 114 Ind. Cas. 137 = 30 Cr.L.J. 
356=12 A.I.Cr.R. J31— A.I.R. 1928 Cal. 817 (F.B.) 

S. 13 — A legal practitioner who purchases property 

benami in the name of another person, and not only 
appears as a pleader in the legal proceedings regarding 
the propertv but also lakes his fee as pleader in the 
Courts, while he is really the do facto plainiifT com* 
mits Ufi ofTence against propriety atid is guilty of 

f rosily improper conduct, as a legal practitioner. 81 
nd. Cas. 975 = 25 Cr.L.J. M5 i = A.I.R. 1925 Oudh 130. 

S. 13 — A pleader standing surety to a man 

arrested under S. 420, Penal (^dc and convicted under 
Utc section and keeping in his possession on behalf ihu 
accused properties held laierj on to have been involved 
in the ofTence is not guilty of professional misconduct. 
88 Ind. Cas. 270=2 Rang. 491 = 26 Cr.L.J. 1111 = 
A.I.R. 1925 Kang. 110. 

S. J3— Denying allcgUnce to British Courts 

and expressing want of truth In British justice 
creates liability to disciplinary action — Legal 
practitioner accepting proiessorsbip without 
permission creates liability to disciplinary action. 

A pleader, who acts as a professo'- hi a College with- 
out the penni-sfion of the High C.url, contravenes ihc 
roles framed by the High Court to regulate the conduct 
of legal practitioners and renders himself liable to disci- 
phnary action. 

A plr.idcr, who proclaimed before a Criminal Court 
when he was tried for an offence undci S. 188, I.P.G. 
tluit he owed no allegiance to Briii.h CourU and 

I*. British justice renders 

JumseK liable to disciplinary action. 77 Ind- Cas. 086 = 

38 C.L.J. 353=25 Cr.L.J. 522 -A.I.R. 1924 Cal. 329. 

S. >3— ActfnSfS arbitrator— Personal Interest. 

. \Vherc a pleader who had been eng^cd by the plain* 
tiff, ivitlidrew on behalf of defendant, money, wbith 
he knew was payable to the plaintiff*, and took a 
conspicuous part as arbitrator in a matter in which he 
was seriously and personally concerned; he was guilty of 
professional misconduct, i Pat. L.W. 48i=(iQi7) Pau 
ai^-a Pat, L.J. 259-18 Cr.L.J. 808=41 W Cas. 


— S. 13 (b) — Professional misconduct — High 
Court Rules Chapter XV, Ru^e 33. 

A pleadei acting for a decree-holder and purchasing 
the property sold in execution of his clieni*8 decree is 
guilty of professional misconduct, equally so if lie purcliascs 
the property for other persons. Where in execution of 
Lis client's decree, a pleader made a purchase on behalf 
of his lather. Held, he was guilty of misconduct. 13 
O-LJ- 795 = «7 Ind. Cas. 539 (All.). 

• ■— Ss. 13, 14 — UoprofeSsional condoct — Stuplcfoti 

— Msikbt.ar — ReoowaJ of licence. ' 

The renewal of the licence of a legal practitioner 
cannot be refuted on the mere suspiclou (hat he was 
implicated in and privy to die sending of anonymous 
peiitions making serious allegations agaimt a Sub. 
Divisional Officer and other Government officers. (1908) 
12 C.W.N. 919. 

— S. 13 — Pleader under pecuniary liability (o a 
client attempting to make a romposition with 
(be client favourable to himself. 

Held, that a legal practitioner, who, believing himself 
to be under a pecuniary liability to his client, endea- 
vours lo gel the client to accept a less amount than 
that for which he is liable, rannot be held guilty of 
“grossly improper c<mduct in the discharge of hu pro- 
fessional duty" within the meaning of S 13 of the 
Legal practitioners’ Act 1879. 1908 A.W.N. 70=3 
A.L.J. 126 (F.B.) 

■ - S- 13 — Aggravatiog rirrumstanccs — Prevarica- 
tion during enquiry for technical offence. 

A le^al practitioner who h.nd committed a technical 
offen-e gave some very ihufflmg and evasive evidence 
before the Dist/icl Judge wlio called upon him lo show 
cause and his explanation was, to say the least of it, 
very disingenuous: instead of makinit a frank admission 
that he had committed a technical offence and asking 
for a lenient view to be taken of it, he told tome un- 
necessary lies, shuffled in a very discreditable manner, 
thereby gravely aggravating what might oiberwiic have 
been considered an offence of no great magnitude, 

Held, that serious notice must be taken of this conduct. 
The pleader was reprimanded and suspended for two 
year*. 11 Pat. L.T. 665—A.I.R. 1930 Pat. 493 (S. B.) 

S. 14 . 

Synopsis. 

1, Enquiry into cliarge— Jurisdiction and . 
procedure. 

2 Interim Suspension 

3. Nature of proceedings 

4 . Procedure when allegations amount to 

criminal offence 

5 . Reierence to High Court 

6. Renewal of certificate pending Criminal 

proceedings 

7 . Unprofessional conduct 

8. Miscellaneous. 

I. Enquiry Into charge— Jarisdictlon and 

pioccdiue. 

See also: Note 18 under S. 13. 

— 14— Miscondact In coarse of profeesleeal 
doty in hub-ordinate Court— Such Coort Can frame 
charge and Inquire into mlscoodact. 

If in the course of a proceeding, a Subordinate 
Court bad reason to think that a Pleader bad commit- 
ted misconduct in the course of bu professional duty, 
the presiding officer of the Court can, under S.^ t 4 i 
Legu PractitipneiT’ Act, institute proceedings aguns^ 
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bin and inquire into the alleged mijconduct. VenVata- 
chariar, In re A.I.R. 1942 Mad. 6gi=:44 Ci.L.J. 114= 
(1942) 2 M.L.J. 479=55 L.W. 84^=203 Ind. Cas. 585 
IS.B.). 

— S. 14— Words “charged ia such Court,” mean* 
lag of. 

It is only where, in the course of proceedings before 
it, a Subordinate Court has reason to suppoi** that a 
Pleader has been guilty of misconduct that the Sub* 
ordinate Court b at liberty wi«hout reference to the 
Hi^ Court to inquire whether the Pleader has been 
guilty of misconduct or not. The words “charged in 
Such Court” in S. 14 must refer to a charge of improper 
conduct in the couise of proceedings in such Court. 
A.I.R. 1937 Rang. 345*38 Cr. L.J. 1087 = 171 Ind. 
Cas. 503. 

■ S. 14— Pleader inducing prosecution witnesses 

not to tell the truth — High Court, whether should 
hold Inquiry. 

Where a Pleader induces the prosecution witnesses not 
to tell the truth in the case, he behaves In a very irn- 
proper manner, »>nd his conduct might well justify hb 
lutpcBsion or dismissal. It b obviously, therefore a 
Case in which an inquiry should be made. But it is 
not necessary for Uie High Court to hold the inquiry 
itself. A.I.R. 1937 Rang. 345 = 38 Cr.L.J. 1087= 171 
Ind. Cas. 503. 

— S« i4-~Mi8conduct taking place durir>g Police 
Inquiry and before institution of proceedings — 
Court, held cannot start proceedings without 
orders from High Court. 

Where the alleged misconduct of a I’lcadcr takes 
place during the Police inquiry and bcfi^re the piocee- 
dings are instituted before the Magistrate, the miscon- 
duct not having been committed in hb Court, the 
Magbtraie cannot start proceedings against the Pleader 
upon a complaint by the Court Prosecuting Officer 
without orders of the High Court. Nor can it be said 
that the misconduct was coinmiited in relation to the 
case, the case not having yet been instituted. A. I. R. 
1937 Rang. 345=30 Cr.L.J. 1087 = 38 Cr.LJ. 1087 = 
171 Ind. Cas. 503. 

S« 14 — Court can take cognizance of Pleader’s 

action only before It— Pleader getting nephew of 
client to sign as client had a swollen hand— Dis- 
ciplinary action. 

A Court ought to take cognizance under S. 14, 
Legal Practitioners’ Act only of the action of the Pleader 
ID the case that took place in that Court. He cannot 
take cognizance of hb action in a case proceeding in 
another Court. 

A Pleader allowed the nephew of hb client to sign 
Mrtain applications as the client had a swollen hand, 
instead of applying to the Court and getting the docu- 
ments executed, as the Court might direct; 

Hdd, that the action was thoughtless and improper 
but he did not act with any indirect motive or with 
any intention to commit a breach of his professional 
duty. He ought 10 havs known what his duty was 
tnd in acting as he did, be committed a breach of his 
piqfessional duty but he did not deliberately do any- 
thing which he thought was unprufeuional. In 
rach cases, the Court has to pau a suitable order tak- 
ing into account the setting In which the lotion of the 
Header b found. The conduct of the Pleader did not 
show that there ia such a defect in hb moral character 
as disentitles him to perform the honourable and 
onerous duties which fall to hb lot as a Pleader, and in 
Ihecircumstancea, itwas not necessary that the Court 
•hould take dbdplioary action imainst him. A. I. R* 
^gQ^ang. 177— 14^. 159=37 Cr,L.J. 791 = 169 Ind. 


— — S. 14— Peraon competent to take proceedings 
against Pleader. 

Under S. 14, Legal Practitioners’ Act, the cnly person 
who ib entithd to ti»ke proceedings against a Pleader 
under that section is the presiding officer nf the Ci'urt 
or Office in which proceedings are pending in the 
course of which the Plc.Tdcr is alleged to have been 
guilty of misconduct. A.I.R. 1936 Rang. 15,8= 13 R, 
737 = 37 510(2)= 161 Ind. Cas. 958 (b.R.). 

[Overrules A.I.R. 1921 L.B. 67 = 72 Ind. Cas. 521.] 

— — S. 14 — Enquiry into charge. 

The provibir)ns of S. 14 ii dirate that ordinarily an 
“enquiry” mentioned in S. 14 should be made by the 
presiding officer of the Court where the misconduct has 
been alliged to be committed, no Ind. Cas. 686=26 
A. L J. 1250=29 Cr. L- J. 750 = A. I. R. 1928 All. 396 
(S.B.). 

— — S. 14 — T1 e enquiry contemplated by S. 14 must be 
made by the presiding officer of the Court in which the 
misconduct was alleged and not by the presiding officer 
of a superior Court. 71 Ind. Cas. 703 = 4 P.L.T. 97 = 
1923 P.H.C.C. 45=24 Cr.L.J. 239= I Pat. L R. Cr. 41 = 
A.I.R. J923 Pat. 185 (S B ). 

— — S* 14 — Jurisdiction of Dt. Magistrate to 
institute proceediogs — OCfcnce committed before 
another Court — Personal knowledge. 

Under S. 14 of the Legal Practitioner*’ Act the pro* 
ceedings could be instituted only by the De[>uiy Magis' 
trate in wbo*r Court tlic alkged misconduct or offence 
took place. I.P.LJ. 576, loll. TheUt. Magistrate acted 
improperly in relyinff upon his own recolleciions of facts 
when they differed from those of other witnesses and it 
was undesirable for him to sit as a Judge to determine 
the matters In respect of which be might have been called 
upon to report or examined as a witness, i Pat. L. T. 

379= (1920) P. H. C. C. 2S5 = 2l Cr.L.J. 613 = 57 Irid. 
Cai. 277. 

S. 14 — Section 14 does not limit the consideration 

of a charge to the Court in which the misconduct is 
alleged to have been committed. A.I.R. 1922 Cal. 484, 
Foil. 92 Ind. Cas. 896= t926 M.W.N. 466=27 Cr.L.J. 
384=A.LR. 1926 Mad. 1044. 

S. 14— “Such Court” in S. 14 means the Court in 

which the pleader practises and not necessarily the 
Court in which the pleader commits the offence charged 
against him. 72 Ind. Cas. 521=11 L.B.R. iii=A.I.R« 
1921 L.B. 67. 

S. 14 — Professional misconduct — Transfer of 

the case (othe Court to which the presiding 
officer w»» traoeferred bad — Jurisdiction to issue 
%varruat or summons on failure of pleader to 
appear — Use of bad language to Court by a pleader 
suitor — No professional misconduct. 

A charge under S. 14 of the Legal Practitioners’ Act 
must be dealt with by the presiding officer of the Court 
wherein the charge is made, and there is no provision of 
law authorizing the transfer of the case to the file of the 
’Court to which the officer who presided over the Court 
in which the charge was originally made had been 
transfi rred subicquently. It i* not competent to a 
subordinate Court charging a pleader wi.h profcksionai 
misconduct under S. 14 nf the Legal Practitioners Art 
to issue either a summons or a warrant against the 
pleader, if he fails to appear in answer to a charge under 
the section. The penalty for non-appearance m answer 
to the charge u that a report may be made without 
the pleader being heard in his owm defence. The use 
of language by a pleader, such at that the magisir-te 
had acted “maliciously, vexaiiously, and with a vindi- 
cilvr spirit” in a written lUtemcnt aiu. hrd to a warrant 
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ifsucd him»clf, though improper to the last 

dcTfcc doc* not amount to ’‘fraudulent or ^ossly im- 
prupcr c'nduct in ilic di.cliarge of his professional 
duty,” the Same being used only in the pleader’s 
capacity as suitor and not as a pleader. (IQ07) 18 

M.L.J. 184=3 M.L 'r. 237. 

— — S. 14— Mtdihtears practising In Civil and 
Criminal Courts — Charge of naiscoaduct with 
rcfcrcrice to matters pending io the Civil Court — 
Power of Sub-divisional Magistrate to frame 
charge — Jurisdiction. 

A Subordinan* court is authorized to proceed under 
S. 14 of the Legal rractiiioners’ Act only in matters 
coming Viiihin Cle. (a) and (b) ofS. i.sof the Act. 
\Mi'Te a Sub-Divisional Magistrate framed charges not 
under S. 14 of the Legal Practitioners’ Act against certain 
mukhtears who were authorized by their certifieate to 
practise in both Civil and Criminal Courts, with refe- 
rence to conduct relating to suits pending before the 
Court of the Munsiff. Held — That the Sub> Divisional 
Magistrate had acted illegally and without jurisdiction. 
(1906) 10 G.W.N. 1059=4 C.Lj. 229. 


S. T4 — Procedure — Nature — The procedure of 

S. 14 must bo strictly followed. 

The proceedings must be separate and distinct and 
cannot be made part of criminal proceedings. The 
report of the High Court must be accompanied bv the 
opinion of the officer making the report. 15 C.W.N. 
764=12 Cr.L.J. 40=9 Ind. Cat. 247. 

— S. 14 — Recording evidence. 

Where the evidence was not received and recorded as 
required by S. 14 upon the date on which the enquiry 
w;as licld it it a subttanlial defect in procedure. 54 Cal. 
721=31 C.W.N. 554=A.I.R.. 1927 Cal. 536. 

S. 14— Offence under S. 13 (b) — Failure to 

formulate charge— Pleader not prejudiced — 
Pioceedings, if bgal. 

Where a Pleader alleged to be guilty of professional 
misconduct was given full particulars of the complaint 
made against him and was given every opportunity to 
meet that complaint and at no stage in the proceedings 
did he complain that he had been taken by surprise but 
no precise charges had been formulated against him: 

Held, that it would have been better if precise 
charges h.id been formaluied; but as the failure to 
formulate such charges had not prejudiced the Pleader, 
such failure to formulate charges was not fatal to the 
proceedings. A.I.R. 1939 Pat. 34-1 = 5 B.R. 795=40 
Cr.L.J. 687 = 20 P.L.T. 607 = 18 Pat. 580=182 Ind 
Cas. 645 (S.B.) 

S. 14— Charge agalost Pleader— When can be 

framed. 

Where the point for inquiry under S. 14 was whether 

a Pleader has signed and filed a petition or sailsfaction 
in a. mortgage execution case and he denied the same* 
Held that no charge under S. 14 could be framed 
against him unless it wai established bey md reasonable 
doubt that he had actually signed the petition. 59 C.L.L 
419=A I.R. 1934 Cal. 794“«5a Ind. Gas. 43 (ij. . 

~i . 5 “** 36 — proceediuga under— C. P. G. 

(1908), S. 16 — Applicability of. 

Summoning, enforcing attendance of witneiiand 
producimn of documents would be made as prescribed 

V 7 * ■ enquiry by the Dt. Judge Under 

the Legal Pract.s Act. 23 C.W.N. 560-50 Ind,Cas. 806. 

S. 14 — ^Transfer of proceediaga. 

Section does not contemplate either a preliminary 
enquiry or a tzamfer of enquiry. 92 Ind. Cas. 8(^— 

466-27 Cr.L.J. 384-A.I.R. 1926 Mad. 


S. 14— Procedure. 

Additional District Magistrate should follow the 
procedure laid down in S. 14 (c) wiili reference to a 
report by a District Magistrate and forward the report 
through the Sessions Judge. 71 Ind. Cas. 673=27 
C.W.N. 88=24 Cr.L.J. 209—A.I R. 1922 Cal, 550 

a. Interim snspensloo. 

— — Sb. 14, para. (5) and 40 — Interim suepensioa — * 
Power 01 District Judge to suspend pleader pen* 
ding enquiry before him. 

Under para. (5) of S. 14 read with S. 40 of the 
Legal Practitioners’ Art, a District Judge has only 
power to suspend a pleader after he has recorded a 
finding against the pleader and is submitting a report 
to the High Court for its orders. It is only at that 
stage that it can be said that the matter is pending 
the investigation and orders of the High Court. A 
pleader cannot be suspended pending the enquiry before 
the District Judge. 10 C. 256, 13 C. L. J. 457. 14 

R. 735 and 1937 Mad. 672, foil. I.L.R. (1949) A. 874 
—A.I.R. 1949 All. 642. 

S« *4 (gl — District Judge cannot suspend 

legal practitioner until he records finding 
thereon. 

District Judge cannot, under S. 14, suspend any 
Pleader from practice until he has recorded his finding 
tliat besought to be suspended or dismissed. The 
suspension of a Pleader from practice pending an 
investigation whirh has not yet been begun is, in fact, 
to impose upon him a punishment, before there is 
even a prima facie case of his guilt and it rannot 
possibly have been the intention of the Legislature 
that any such injustice should be committed. A.I.R. 
*937 Mad. 672=46 L.W. 599=(iq37) M. W. N. 460 
=39 Cr. L.J. 83=172 Ind. Cas. 136. 

Ss. 14 (5), 13, 40— S. 40, if goveros S. 14 — 

Pleader, when can be suspended— ProfeBSlooal 
misconduct before Honorary Magistrate — Report 
to District Magistrate through Sub-Oivislonal 
Magistrate — Sub-Divisional Magistrate passing 
orders of suspension under order of District 
Magistrate pending in\e8tlgation — VxUidICy. 

Section 14, Legal Practitionen' Act is governed by 

S. 40, and under S. 40 of the Act, no Pleader may be 
suspended from praciice unleti he has been allowed an 
opportunity of defending himself before the authority 
suspending him. Furthermore, the fifth clause of S. 14 
gives authority to suspend a Pleader only afier the 
preliminary inquiry in (he Court in which the miscon- 
duct took place, and pending the investigation before 
the High Court under S, 13. Gonsequenuy where, at 
the lime when the order of the District Magistrate was 
passed, no charge had been framed against the Pleader 
and no notice had been framed against the Pleader and 
no notice had been served upon him, as required by (he 
first and second clauses of S. 14, the order of the District 
Magistrate suspending him from practice pending 
inves'iration on the report of an Honorary Magistrate 
through the Sub-Divisional Magistrate is one made 
without jurisdiction. 

A Lower Grade Pleader was charged with profosional 
misconduct before the Honorary Matistrate, who 
reported the matter to the District Magistrate through 
the Sub-Divisional Magistrate. District Mapstrate 
ordered suspension, pending investigation, On this 
order, the Sub-Divisional Magistrate order^ luspension; 

Hold, that the only Court which could suspend the 
applicant from practice in connection with this partly 
cular misconduct was the Court of the Htmorw- 
Magiitratci for, S. 14 refen to an iavesUgatiflO into tb© 
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misconduct of the Pleader undertaken by the Court 
before which the misconduct took place, and under 
the fifth clause of that scciion, that Court only Las 
aiiibority to suspend the Pleader with the sanctusn 
of the District hfagistratc. Hence the order served 
by the Sub-DivUional Magistrate upon the applicant, 
suspending him froin practice, was clearly ultra vireg. 
A.I.R. 1936 Pang. 249=14 R. 735="i63 Cas. 586. 

S. i4--Power of suspension— Report — Investi- 
gation-Meaning. 

Investigation in para, 3 of S. 14 means investigation 
in the High Court. It is only after a report to the 
High Court under pa»a. 4 that power is given to 
suspend under para. 5. 15 C.VV.N. 269=13 C.L. J. 4=s7 
= 12 Cr.L.J. 33=9 Ind. Cas. 225. 


3. Nature of proceedings- 
See also Note 21 under S. 13. 

— S. 14— Nature of proceedings- 

A proceeding under the Act is not a civil procee- 
ding and the provisions of the C. P. Code arc wholly 
inapplicable to a case of misconduct by pleader. Kor 
can ent^ui^ into the conduct of a pleader be treated 
as a cnminal proceeding, though being penal in its 
nature it resembles in many respects a 
criminal esse. 93 Ind. Cas. 700=27 P L.R. 225=27 
Cr.L. j-=476=A.I.R. 1926 l ah. 199. 

■ . S. 14— per Woodroffe, J. — Proceedings under this 
section are quasl-criroinal proceedings and the pleader 
may be examined on oath. 

Per Mookerjee, J.— The proceedings arc neither 
civil nor criminal in ihcir nature. 'Ibey are special 
proceedings resulting from the inherent power of the 
Court over its ofTirrrs and are regulated by S. 14. 
71 Ind. Cas. 81=49 Cal. 732=26 C. \V. N. 509=35 
C.L. j. 356=24 Cr.L.J. 33*A. I. R. >922 Cal. 515 
(S.D.). 

— — S. 14 — Proceedings under— Nature of— C-P.C. 
S. 141— Transfer of eoquiiy. 

Where proceedings were instituted under the Legal 
Pract.s’ Act before the Dt. Munsif and an application 
was made to transfer the same to another Court. 

Held, that il e prircedure under the Legal Pract.s’ 
Act is neither Cl iminal nor Civil, but purely designed 
for the purpose of discipline. Such disciplinary pro- 
ceedings undrr .S. 14 are not proceedings of a Court 
of Civil Jut isriUtion and S. 141, C.P.C. r.innot apiily 
to them. The enquiry under S. 14 of the Legal 
Pract.s’ Act. cannot be delegated to anotlier officer 
who is not the presiding officer of the Court in 
which the malp/artices complained of, were rumrnitted. 
I Pat. L.T. 576=18 Cr.L.J. i3 J*(i 9«7) P.H-C.C. 60 
= 37 Ind. Cas. 484. 


4. Procedara wkea allagatloog amoont to 

crlmloal offence. 

See nUo: Note 10 under S. 13. 

S. <4 — Chorge omoantlng to aerloao crime— 
Prosocntloa should be launched and on convlc- 
lloa, proceedings nader Act should be taken. 

Where the charge brought against a legal practi- 
tioner amounts to an allegation of the commission 
of a serious crime, the proper procedure to follow is 
to launch a prosecution for that crime, and if a 
conviction Is obtained, to institute proceedings under 
the L^al Practitioners’ Act. A.I.R. 1943 Pat. 52 = 
109=44 Cr.L.J. 399— 24 P.L.T. 79-205 Ind. 

Om. 106 fs.n.). 


S. 14 — Aiding criminal offence. 

.Ml.gaiions amminting to .niding or conspiring in 
commit criinin.il olTcnct— Piocecding under S 11 
should not be taken but a criminal prosecution mav 
be started. A.I R. 1026 C.il. 502, Foil <14 Cal 
= 31 C.W..V. 554=A.I.R. 1927 Gal. 536. ^ ’ 


S. 14— Causing evidence to disappear. 

Where .1 sanction was given for the prosecution of 
a party under S. 471, I.P.C.. and the p.-irtv instr- 
ucted his pleader to withdraw .'ll! documents from 
the care and the pleader withdrew the same; 

Held, that the conduct of the pleader amounteil 
to <i charge of aiding and .abeltiriT or conspiring to 
commit a ciiniinal off. nee, viz., causing evidence to 
disappear with the intention of kcreeninc the ofTcnder, 
an ofTi-nce punishable under S. 201, and that the 
correct procrduic to be followed is iliat procccdin"s 
iind« r die L"gal Practitioners’ .^ri sho'dd not be 
taken, but that if it ig thought n'cessary to take 
action it sh-nild he by way of a criminal [iroseculinn 
94 Ii.d. Cas. 813 = 30 C. W. N, 186=27 Cr L. J. 701^ 
A.I.R. i 9'--6 Cal. 502. 


5. Reference to High Court. 

— — S- *4 (b)— Reference ngaicst legal practi- 
tioner charging him v/ith criminal offence — 
Competency— Ab«;cnce of prior Jrial and convic- 
tion in criminal Court. 

A reference under S. 14 (b) of the Legal Practi- 
tioners’ Act against a legal practitioner formulating 
charges amounting to a critt jua) ofTror-, is competent, 
although there has been no previous criminal trial 
and conviction in respect thereof. 51 Cr.L J. 368-=- 
A.I.R. 1950 Dacca 3=2 D.P. 141. 

— S. 14— District Judge finding chartre not 
establiehed— Cape should not be submitted to 
ibe High Court. 

Wlicr.- the Di»lrict Judge does rot find di.it the 
charge of pi of<-.ssioiial iiii.enndnct has been erlal.lished 
the < asc should no» be subrnhl'-d to the High Court. 
A.I.R. 19-10 Kang. 190 = 41 Cr.L.J. 899=190 Ind, 
Cas. 320. 

S. 14 — Enquiry under — Presiding Officer 

coming to conclusion that proceedings should be 
dropped — District Judge disagreeing — District 
Judge reporting ease to High Court without 
drawing up fre.sh proceedings — Such reference is 
ultra vires— Proper procedure. 

Where the presiding officer tif the Court draws up 
a charge agaiiul a Pleader under S 14, Legal Pracii- 
tiojiT*’ Act, and after tltic ettqniry, comrg i) the 
conclusion that the proceedings against ilie Pleader 
should be dropped and subnittt his report to the 
DiUrietJudge if he liisagrees with the report of the 
l>re‘iding Judec, ii ai liberty to draw up fredi 
procredingii again.M the I’Icad'-r and then, after givinr 
notice to the Pleader, he should record himself all 
evidence in support of the < hargr or to refute the 
charge and then after adjudicating thereon he should 
rep'irl to the High Court if in his view the conduct 
of the Plead- r deserves a punishment to he metc<l 
out by the Hgh Court. But the District Judge has no 
jurisdiction to forward the proceedings whieh were 
nes-er initiated by him nor can he act on the evidence 
which was never recorded by him. TTic result of 
thje irregularities is that the reference must be 
discharged as bring ultra vircg. But it is open to the 
High Court to draw up fresh proceeding* Ix-fore it 
and then, after giving notice to the Pleader and 
hearing hi« defence, if any, to diipore of the matter 
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[Duty of the Judge inchargc of Records and the 
Pleaders pointed out.] A.I.K. 1938 Pat. 385=17 Pat. 
261=4 B R- 787=176 Ind. Cas. 8y6 (S.B.). 

S. 14— Recommendiag officer, wbetber should 

suggesc punishment. 

Section 14 does not anywhere say that the presi- 
ding officer muft pass a scjucacc upon the legal 
practitioner befuie he recommends the case to the 
High Court for orders. Infliction of punishment on 
the legal practitioner is within the exclusive jurisdiction 
of tlic High Court, and it is not necessary for the 
recommending officer to suggest as to what punish- 
ment should be awarded. 54CL-J 530 = 33 Cr.L.J. 
466 = 59 C. 709=A.[.R. t932 Cal. 370=36 G.W.N. 294 
= 137 Ind. Cas. 434. 

S. 14— Formalities not observed — Reference 

is not valid. 

For a proper reference to the High Court the 
formalities required by S. 14 ought tobeluldHed 
and in the absence of those formalities being 
strictly complied with the reference is no valid 
reference. 

A report made by a Magistrate subordinate to 
the Magistrate of the District was not made also 
through the Sessions Judges and hence no opinion 
of the Sessions Judge was before the High Court. 
The reference was held to be invalid. 118 Ind. Cas. 
712=1929 A.L-J. 1042=30 Cr.L.J. 966 = 1929 Cr.C. 
242=A.I.R. 1929 All. 655. 


■S. 14;— The High Court would exercise its 
disciplinary jurisdiction even though the reference 
under S. 14 with regard to the alleged misconduct 
of a pleader is not made by the trial Court in whose 
Court the occurrence has taken place but by the 
appellate Court which has no power to refer it. It 
would be necessary however that the High Court 
should make an enquiry. What the nature of that 
enquiry ought to be iscleaily a matter for the 
discretion of the Court. 71 Ind. Cas. 209=4 P.LT 
235=1 Pat.L.R. Gr. 57=24 Cr.LJ. 81 = 1 pat. 689 
= A.I.R. 1922 Pat. 608 (F.B.). 


— S. 14— Mukhtear practising without licence 
—Misconduct — Whether report to High Court 
lies. 


S. 14— Finding that allegations were false 

and were result of animosity, cannot be challen. 
ged in reference to High Court under S. 14. 

^ A finding that the allegations by a Pleader aga* 
inst a Judicial Officer were false and were the 
result of animosity being a finding of fact cannot 
be challenged in a reference to the High Court 
under S. 14, Legal Practitioners’ Act- A.J.R. 1942 
Mad. 630=1942 M.W.N. 481 f2) = 55 L.W. 502= 
(I942 j 2 M.L.J. 234=44 Cr.L.J. 17=203 Ind.Cas. 
182 (S.B.). 

— S. 14— High Court, if can order defering 
renewal of sanad. 

_ It IS incompetent for the High Court, until a case 
is ready to be actually set down for hearing by a 
Bench, to pass any order deferring renewal of the 
sanad of the person against whom rompla'nt is 
made. (I9.V) M.W.N. 460=A.I.R. 1937 Mad. 672= 
46 L.W. 599=39 Cr.L.J. 83 = 172 Ind. Cas. 136. 


6. Renewal of certificate pending criminal 

proceedings. 

— — S. 14 — Criminal proceedings pending— 
Renewal of pleadir’s certificate. 

Where a prosecution is ordered against a legal 
practitioner instead of proceeding according to 
S. 14, tlie Judge ought not to wait until the result 
of the Criminal proceedings are known before re- 
newing the pleader’s certificate. 38 X11.182=14 
A.L J. 82=17 Cr LJ. 152 = 33 Ind. Cas. 632. 

S. 14— Rules of Court of 4th April 1884, 

Rule 452— Mukhtear — Refusal of Distiict Judge 
to renew certificate — Semble. 

That the fact that criminal proceeding* in con- 
nection witli an offence under S. 193 of the 
Indian Penal Code ate pending against a mukhtear 
is not a sufficient reason within the meaning of 
Rule 452 of the Rules of Court of the 4 th April 
1894 for refusing to renew his certificate, unless 
the District Judge also takes action under S. 14 of 
the Legal Practitioners’ Act, 1879. 1901 A.W.N. 60, 

7. Unprofessional conduct. 


A report to High Court under S. 14 of the Act 
recommending the dismissal of a mukhtear hav- 
ing no licence to practise in a Revenue office for 
gross misconduct, does not lie as the misconduct 
was committed in the capacity not of a mukhtear 
but as a private individual and came to light in a 
proceeding wherein he was not a party but only a 
witness. 19C.L.J. 110=15 Cr.L.J. 378=23 Ind. 
Cas. 746. 


— S. 14— Reference— Costs of. 

A Dt. Judge has n© power to award costs in a 
matter referred by him to the High CouiX, under 
the L-gal Practitioners* Act. 1 L.W. 937=26 Ind. 
Cas. 12 s. 


' ' — S. 14— Reference — Practice— D i v i 5 i o b 
B ench. 

According to the long and undevlated practice 
of the Calcutta High Court, matters for reference 
are heard by a Bench specially constituted for 
hearing Civil appeal* and the like from particular 
districts, though there is no express rule for 
alloting references under S. 14 of the Act to any 
particular Bench. 37 Cgl. 173=14 CW.N. 275=5 
Ind* Cas. 406f 


See also: Note 30 under S. 13. 

S. 14— Negligence, if misconduct. 

Negligence does not amount to professional 
misconduct. Hence allowing a suit to be dismissed 
in default by negligence is not a professional mis- 
conduct. (1944) 2 M.L.J. 317=57 L.W. 567=1944 
M.W.N. 686(2)= A.I.R. 1945 Mad. 55=46 Cr.L.J. 
254=217 Ind. Cas. 231 (S.B.). 

— 7 ^- 14 — Pleader expressing carelessly is not 
guilty of professional misconduct. 

Where a Pleader expressed himself carelessly 
in his deposition before the Judge, it cannot be said 
that he was guilty of unprofessional conduct* 
though he was guilty of some degree of careless- 
ness in expressing himself. A.T R. 1943 Pat. 62= 
9 B R. 182=44 Cr.L J. 343=24 P.L.T. 81=205 Ind. 
Cas. 64 (S.B.), 

— — S. 14 — Perjury by member of legal profes- 
sion— Severe punishment. 

Perjury by members of the legal profession, 
apart from the question that it is a criminal offence, 
IS a very serious matter from the point of view of 
the profession. Apart from the fact th4t it harms 
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the profession, it sets a very bad example to the 
general public and is a great block in the adminis- 
tration of justice* Therefore, if and wlien cases 
of prejary by members of the legal profession are 
discovered, the^ member concerned deserves the 
most severe punishment which the High Couit can 
give in the exercise of its disciplinary jurisdiction 
on the legal profession. A.I.R. 1935 Pat. 2-19=16 
P.L.T. 231 = 36 Cr.L.J. 1028=1 B.R. 660 = 156 Ind. 
Cas. 889 (S.B.). 

Ss. 14, 12, 13— Legal practitioner becoming 

surety for accused persons— Propriety of — 
Court refusing to accept a person as surety— 
Mukhtear standing surety and entering into 
contract of indemnity with that person— For- 
feiture of bail bond — Attempt at concealment 
of true facts— Misconduct. 

There is nothing against a legal practitioner be- 
coming a surety for accused persons* But where 
a mukhtear enters into an agreement with a person 
whose security the Court has refused to accept, to 
the effect that the amount deposited by that person 
with the mukhtear would indemnify the latter if 
he suffered any loss on account of the bail bond 
being forfeited, and the bail bond is forfeited and 
the mukhtear tries to conceal the above facts from 
the Court, the contract of indemnity is a public 
mischief, is highly unprofess onal and is unques- 
tionably illegal, being against public policy as it 
hampers the administration of justice- The further 
attempt at concealment of the agreernent at the 
early stage of the proceedn’gs is a seriou< aggra- 
vation of the crime. 16 P.L-T. 223*1 B.R. 450* 
36 Cr.L.J.730=A.l.R. 1935 Pat- 195=14 Pat. 442 = 
155 Ind. Cas. 430 (S.B*). 

— S. 14— Professional etiquette— High Court — 
Duty of— Mukhtear making representations to 
Court-knowing them to be false. 

It is no part of the etiquette of members of the 
legal profession to tell lies in Court or to give per- 
jured evidtn' ” on behalf of their clients. 

Jt is the duly of the High Court not only to pro- 
tect the members of the pubic against disreputable 
members of the profession hut it is also their duty 
to protect tlie profession itself agoinst the loss of 
reputation brought upon it by the conduct of such 
members. 

Where a mukhtear informed the Court that his 
client was ill at another place.that he, the mukhtear, 
had seen him there and asked for permission to 
appear on behalf of the accused as the accused was 
unable to appear personally and it was proved by 
independent witnesses tliat the accused was seen in 
the company of the mukhtear on the same day and 
in the same place and the mukhtear made no attempt 
at denying the truth of their statements : 

Held, that the mukiitear was guilty of professional 
misconduct and it was the duty of the High C'ourt 
to relieve the profession from the existence of a 
thoroughly unworthy mimber and that he should 
be removed from the rolls. 35 Cr.L.J. 453 = A.1.R. 
1934 Pat. 142=15 P.L.T. 63=147 Ind. Cas* 687 
(F.B.). 

*■— S. 14— Applicability— Pleaders acting in 
proceedioga in Reveoue Office— Casting impu- 
tations on integrity of Officer of Court— linta- 
I tion or disappointment. 

^ Section 14, Legal Practitioners* Act, rs material 
\ area when any Pleader is acting in his professional 
\ Cgpaeity on bebglf of hif client in a proceeding In 
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a revenue office and if he is guilty of any grossly 
unprofessional or improper conduct while so acting, 
he bungs Inmself within the disciplinary jurisdic- 
tion of the High Court. 

No amount of irritation or disappointment 
would be any justification for any legal practi- 
tioner casting imputations upon the honesty and 
integrity of one of the officers of the Court before 
which he was appearing. Jf such an observation 
is made actually when the proceedings before an 
officer are taking place, the Pli-ader may be dealt 
with on the footing that it is a Rros< contempt of 
Court. A.I.R. 1933 Cal. 344»56 C.L.j. 595=143 
Ind- Cas. 359. 

S. 14— Pleader representing one party but 

later on accepting instructions of the other side 
—Conduct, if deserving oi censure. 

Proper professional conduct is not a mere matter 
of compliance with technical rules. It is one of 
wliich every one who aspires to be called a gentle- 
man should have an instinctive appieciation. 

Where the Pleader has already taken instruc- 
tions from one paity and received his conCdence in 
the matter of the genuineness of a Small Cause 
Court su't and notwithstanding that coii 6 dencc, he 
accepts the instructions of tlie utlu r side m a title 
suit referring to the same subjert-maiic r, his con- 
duct descrv»'S tlie severest censure. 15 P.L-T. 305 
= A.I.R. 1934 Pat. 352= 150 Ind. Cas. 16 (S-B.). 

— — S. 14— Standing counsel. 

Pleader exclusively retained by a client accep- 
ting brief against tliat client in another suit by 
opponent, is guilty of professional misconduct. 

Held, he acts in violation not only of the prin- 
ciples winch govern tlie conduct of a legal adviser, 
but of the ordinary pr.nc plcs of good faiih as 
between man and man Such a course would not 
have been justified even if the retainer liad been 
first determined. His coru'ui t was “grossly im- 
proper conduct in the discharge of his piofessional 
duty" within the mcat>ir g of the Act. 122 Ind. 
Cas. 4=1930 A.L l. 134=1930 Cr C, 205 = 7 Q.W N. 
264=34 C.W.M. 432=31 M.L.W. 298=32 BomL.R. 
556=31 Cr.L.T. 337 = 51 C.L.J. 447»A.I.R. 1930 
P.C. 60=58 M.L J. 483 (P C*). 

— S. 14 — Amending petition already filed. 

A certain mukhtear ii st.tutc-d cei fain proceed- 
ings under S. 144 of the Cr. P. Code. After the 
petition had been filed in Court tlie mukiitear dis- 
covered that he had made a mistake on his desenu- 
tion of the dag in his petition. Viz., in giving the 
number. Instead of presenting to the Court a 
further petition for amendment of the first petition 
he proceeded to effect an alteration in the petition 
which had been filed in Court, 

Held, that the mukiitear did act in a foolish and 
reprclunsible manner, hut that save and except this 
act of foolishness he did nothing else and did not 
deserve to be permanently debarred from practice. 
87 Ind. Cas. 843=26 Cr.L.J. 10I9=A.I.R. 1926 Cal. 
223. 

S. 14— Retention of client’s papers for non- 

payment of fees. 

Refusing to part with clients papers on the 
ground that apart of the fees has not been paid 
does not amount to professional misconduct on thu 
part of a legal practitioner. 69 M-L./, 802= A. I R 

1936 Mad. 48=8 R.M. 607 (l)-fl936) M.W.N . ’73 
— 37 Cr.L*J- 279—43 L.W. 326=160 Ind* Cas- 123. 


u 
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S. 14. 

To tamper with public records in Courts is a very 
serious matter, and cannot be overlooked. When 
it is done by a Pleader who has peculiar facilities 
afforded to him by reason of his position for hand- 
ling such records, his conduct cannot be easily 
excused. Such misconduct deserves suspension 
from practice. Tlie fact that the Pleader concern- 
ed happens to be a younc and inexperienced man 
makfS no diflPerence. [Pleader suspended for one 
year.] 2 B.R. 400= 1 7 p.L.T. 266=37 Cr.L.J. 560 
= A.I.R. 1936 Pat. 418 = 162 Ind. Cas. 13 (I'.B.) 

S. 14 — Removal of record and substitution 

of another in its place without consent. 

The removal from the Court by a mukhtcar of 
a complaint which charged the peshkar with com- 
plicity in a certain offence in order to substitute 
therefor, without the consent of the complainant, 
another petition which omitted the charge against 
the peshkar amounts to gross misconduct. The 
certificate of the mukhtear was cancelled and he 
was debarred from practice. (1917) P.H.C-C. 265 = 
19 Cr.L.J. 61=43 Ind- Cas. 93. 

8. Miscellaneous. 

S. 14— Professional misconduct— Finding of 

Criminal Court, finality of. 

In proceeding under the Legal Practitioners* 
Act, the finding by the Criminal Cotirt that the 
legal practitioner roncerned was not guilty of mis- 
appropriation must be accepted as binding. {1<544) 
2 M.L.J. 317 = 57 L-W. 567=1944 M.W N. 686 (2) = 
A.l.R. 1945 Mad. 55=46 Cr.L.J. 254=217 Ind. Cas. 
231 (S.B.). 

Ss. 14, 15— Costs— Power of High Court to 

award costs. 

The Subordinate Court l as t o power to award 
costs while dismissing a petition against a Pleader 
charging him with professional misconduct. The 
High Court however, can, if it deems it just, e.g-, 
when the complaint is found to be vexatious, itself 
pass an order for the payment of costs when it 
takes up the case under S. 15, Legal Practitioners* 
Act. A.l.R. 1943 Mad. 250=56 L-W. 57=1943 
1 M.L.J. 121 = 1943 M WN. 132=44 Cr.L.J. 476= 
I.L.R. (1943) Mad. 385 = 206 Ind. Cas. 327 (S.B.). 

S. 14 — Review. 

The Power of review conferred upon High Court 
under S. 12 (6), Bar Councils Act cannot he extend- 
ed to an order passed under S. 14 of the Legal 
Practitioners* Act. A.l.R. 1934 Oudh 140=11 
O.W.N. 368=35 Cr.L.J. 678=148 Ind. Cas. 299 
(F.B.). 

S. 14— Order of suspension, when can be 
made. 

As regards a Pleader who holds a licence to pra- 
ctise as such, no order of suspension or dismissal 
can be made except by the Court itself and except 
as a result of a judicial proceeding contemplated 
and provided for by the Act itself.. A.l.R. 1936 
Cal. 205-40 CW.N. 377=37 Cr.L.J. 590=63 C.L.J. 
127=63 C. 855= 162 Ind. Cas. 517 (S.B.). 

- ' - -S. 14— Pleader, Boapeoeioa of— No application 
to restore certificate— Snbacqnent Conviction- 
Non-appearance to notice — Removal from rolls. 

Where a Pleader who was lurpended by the High 
Court after hit convietion under the Salt Act, did not 
apply for (he restoration of bU certificate at the expiry 
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of the period of smpeniion, and was again convicted 
under S. 17, Criminal Law Amendment Aclyand made 
no appearance to a notice under S. 14, Legal Prac- 
titioners’ Act, his name was ordered to be removed front 
the rolls. A. I R. 1032 Pat. 300=34 Cr.L.J. 8 (21 = 140 
Tnd, Car. 295 (i) (S. B.) 

— —S. 14 — Inquiry — Sanction against witness— No 
revision; — See C. P. C., S. 1I5. igo8 A.W.N. 273—5 
A. L J. 749=31 A. 38. 

— — S. 15 — Applicability. 

Section 15, Legal Practitioners* Act, applies inmost 
cases to proceedings in which an adjudication has 
already been made by a subordinate judicial officer 
and the High Court is of opinion after calling for the 
record and studying the papers that that adjudication 
is prima facie wrong. A.l.R. *037 Mad. 672=(tg37) 
M W.N. 460—46 L.VV. 599=39 Cr.L.J. 83=172 Ind. 
Cas. 136. 

S. 15. 

Subordinate Court has no power to award costs while 
dismisting a petition against a Pleader charging him 
with professional misconduct. The High Court can, if 
it deems just, c. g., when complaint is found to be 
vexatious itself pass an order for the payment of costs, 
when it take* up the case. A.T.R. 1943 Mad. 250 = 56 
L-W. 57 = ('n43) ' M.L.J. 121 = 1943 M W.N. 132 = 
44 Cr L J. 476=1. L R. fr943) Mad. 385=206 Ind. Cas. 
327 (S.B.\ 

— — S. 27 — Scope of. 

S- 27 of the Act has no reference to the fees payable 
by a party to hi* own pleader, advocate or vakil because 
that it regulated by private agreement. 15 C.L-J. 660 
= 17 C.W N. 45= 13 Ind. Cai. 43. 

S. 27 — Rules uodor; (C. P. Rr. 6 and 8— Execa- 
tion proceedings — Original Pleader re-engaged — 
Pleader’s fee for execotion. 

A ease in which a decree has been assigned and the 
Pleader who had been engaged in the suit itself is re- 
engaged by the atvignee in execution proceedings, 
falls within R.6of the Rttles laid down in respect of 
fees of Legal Praetitioners under S, 27 of the Legal 
Practitioners’ Act, 1879, which appear in Civil Circular 
No. 11-4 of tile Civil Circulars of the Judicial Gomtnis- 
Stoner of Central Provinces and no fresh Pleader’s fee 
ran be allowed in execution in sucb a case. A.I.R. >933 
Nag. 360= 144 Ind, Cas. 379. 

— — S. 27 — Rules under, (Madras) Rr, 31, 37 (b)-“ 
Suit for declaration and lojuncUon of right to 
fishery — Mode of valuation— Value not shown to 
he less than Rs. 1,000 — Pleader’s fee. 

In a suit for declaration followed by injunction, the 
plainiiffi should value only the injunciioii. Where the 
subject-matter of sucb a suit is fishery, which is generallv 
incapable of valuation or even where it could be valued 
and its value is not shown to be less than Ri. 1,000, a 
pleader’s fee of Rs. 50 can be awarded. Under R. 37 of 
ihe Madras Legal Practitioners* Fee Ruin wh*t the 
Court has to see is whether the lubject.matter in res- 
pect of which relief is claimed b capable of valuation- 
A.l.R. 1931 Mad. 640=191 Ind. Cu. 16, 

S. * 7 — Pleader*a fees. 

The proper sum as pleader’s fee is what is actuwly 
paid or what might reasonably have been paid, wbicn- 
ever is less. The rules under the Legal Practidoncrt 
Act are a good general guide to the sum that mig“( 
reaionablv have been paid, but no more. There are 
several factors to be considered in fixing the Pleader ■ 
fee, in addition to tlic valuation of the suit, and .*''**} 
that must be its real value, not the arbitrary or artificial 
valuation which is often sufficient for all other 
purposes. 107 Ind. Cas. 662=A.J.R. 1928 Nag. 175. 
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— S. 37— Eng^emeat of more than one vakil — 
Rights to fees. 

When a client engages more than one pleader he is 
pretumed to expect the full services of the gcnilcmcn to 
>^0111 he has given the vakalat. If more than one 
pleader is retained by the same vakalat all ol them 
cannot share the single fee allowed against the losing 
parly. 38 Ind. Cas. 210 (Mad.) 

“““Ss. 37 and 38— Right to retain coats for 
fees* 

An advocate cannot retain anything of what he has 
received from the other party as costs awarded, etc., 
on the ground that he was retained for a sum lesser than 
what he would have been entitled to under the taxation 
ruler. S. 27 authorised the Court to regulate fees 
payable by a party in respect of the fees of his 
adversary’s advocate and assumes the propriety of 
advocates charging a daily fee after the first day. 33 
lad. Cas. 107 (L- B.) 

“ — Ss. 37 aiMi 38— -Fees — Salt for remuneration 
for work done. 

The Act does not impose any limitation upon the fees 
recoverable by practitioners from their clients. S. 37 
refers to fees to be paid to the adversary’s pleader, 
where the fees arc not settled beforehand and the suit 
is one for remuneration for work done, the Court in 
assessing the amount performs the functions of the 
taxing oificer in England and when it assesses the 
remuneration at a certain amount having regard to the 
circumstances, an Appellate Court should be very slow 
to interfere with its discretion. 20 Ind. Cas. 763 (Mad). 

- ' S. 37-~BaslB of calcalatlon — Court fee or 
value of aubject-matter. 

The VakiPs fee should be-iaxcd upon the real value 
of the subject-matter and not on the Court fee value. 
It will be right if both the values he stated in the 
plaint. (1904) 7 Bom. L-K. 131 = 29 B. 229. 

—S, 27-- In suit for declaration — Rule 31 of the 
Rules u^er the Legal Practltiooera’ Act. 

A suit for declaration of right in respect of immovable 
property i« not one m which “iJic subject matter of the 
claim does not admit of valuation” within the meaning 
of Art, 35 of Uic rules framed under the Legal Pracli- 
lioners' Act, but is one which falls under Rule 31. Rule 
^1 is not confined to cases in which court fees are paya- 
ble ad valorem. (tgos) 13 M. L.J. 358=26 M. 654 
(P. B.). 


Ss. a? to 30— Pleader’s f«« — Amount allowed 
on tucatlon— Suit or recovery of fee. 

S. 38 of the Legal Practitioners’ Act, only deals with 
cases where there is an agreement and it is provided 
that the agreement should not be valid unless it is 
made in writing and filed in court. Whrrc there ii no 
agreement u does not bar a suit for recovery of fee not 
exceeding the amount allowed un taxation. 31 P.l.R. 
tOod"*! P. R. i9og»>> Ind. Cas. 393. 




I 


. 37, a8 — Oat fees disbursed by Vskil— 
ProBoU client for such out fees — Prooote 
not filed la court—Valldlty of pronote — Right of 
Vakil to claim rocovtry— Lien upon sums 
rsedved froaa court. 

A promissory note taken by a vakil from his client 
for an amount not advanced by way of loan but 
dlibuned by the vskil at the request of the client 
for out fees In the cult in %vhich he is retained aj 
vakQ Is within the roraniog of S. 29 of the Legal 
Rraetitlonenf Act, an ’'agreement respecting the 
•aount of payment for charges Incurred or disburse- 
aeats made** by Uie vakil in respect of the suit in 
he is retained as vakil and if not filed in 


court u void under that section. The section is 
general and is not restricted in its operation to 
agrtcinents which provide for Uie payment of a 
larger amount than Uic disbursements or for payment 
of pleader’s fee in excess of what may be allowed 
uiid« r the rules framed under S. 27 of tlic Legal 
Practitioners’ Act. 12 A. 169 and 25 C. 805 dissented 
from. Although such agreement may l>c invalid the 
pleader is not disentitled in the absence of any agree- 
ment, to claim the repayment of out fees advanced by 
him or reasonable remuneration in respect of his 
professional services. The Legal Practitioners’ Act 
docs not enact tliat no claim by a pleader for profes- 
sional services rendered or for recovery of out fees 
advanced shall be sustainable unless an agreement in 
writing for ihe same has been entered into with the 
client, and filed in court, but only that an agreement, 
if any, entered into in respect of tlie same shall be 
void and unenforceable unless the same has fcicen 
reduced to writing and filed in court. (1903) 14 

M.L. J. 274=27 M. 512. 

S. 28. 

Synopsis. 

t. Applicability and scope of section 

2. Agreement invalid 

3. Agreement not filed In court 

4. Oral agreement 

5. Right of suit 

6. Right to set off fees against money 

borrowed 

7. Repeal of section — Effect of. 


I. Applicability and scope of section. 


S. 28 — Pleader suing for sum due for profes- 

sional work since 1926— Held, S. 28 did not 
apply. 

Where all that was said in the plauit was that 
the appointment of the plaintiff ai a Pleader dated 
from the year 1903 and since that date, his fee* were 
allowed at a cciuin scale which was settled betw'cen 
him and the defendant’s officer : 

Held, that S. 28, Legal Practitioners’ Act, did not 
apply as the plaintiff did not found hig claim upon 
any agreement between Pleader and client arrived at 
prior to 1926, which would bring the case within the 
mischief of S. 28 of the Act. 41 C.W.N. 703=A.I.R 
1937 Cal. 359«LL,R. (t937) 2 Cal. 259=169 Ind*. 
Cas. 930. 

S. 28— Applicability. 

A practitioner admittted as a pleader of the first 
grade in the Oudh J. Cs’. Court by reason of his 
being a Vakil of the High Court of Judicature at 
Allahabad, under para. 267 (5) of Uie Oudh Civil 
Digest, does not cease to be a Vakil of the Allahabad 
High Court and therefore the provisions of S. 36 
requiring agreements for fees to be in writing do not 
apply to him by reason of S. 38 of the Legal Practi- 
lioncrs’ Act. 89 Ind. Cas. 187 = 2 O.W.N. 289 = 13 
O.L.J. 558=29 O.C. 75= A.l.R. 1935 Oudh 413. 

— -S- a&^Scopc aad Effect— Right to recover 
fee aot coaditlona] on agreement satisfying 
terms of the section. 

.Section 38 gives the Court a control over agree- 
ments between pleaders and their clients with respect 
to fees and costs and is not intended to make the 
right of the pleader to recover his feei, etc., condi- 
tional upon the agreement fulfilling Ihe renuiremeriu 
of the section. A sanction for this view U to ue found 
in S. 39 which enables th^ Court to order an agree« 
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otl.'TVsut in order "to be cancelled if ihe 
a.(rctn>tnt is n^i pros-cd to be fair and reasonable, 
at;d tli-irotis. fees, cJiargef, and disbursements in 
respect of the business dene to be ascertained in the 
same manner as if no such agreement had been 

53 Mid. 309 = 3'^ M L-W. 8?6=A.I.R. 1930 

Mad. t3i=57 M.L.J. 756. 

T'he provisions of S. 28 are very wide and com- 
prehensive and they include services rendered in 
respect of business done by pleaders, Mukhtears or 
Revenue-agents even in conne.xion with cases not 
pending in Court. All agreemrnis between a legal 
practit'oner and his client, whether in connexion 
with cases pending in Court or cases not pending in 
Court, fall within the mischief of the section. 6 Bur. 
L.l . 18 and 20 C.L. J. 445, Foil, tot Ind. Cas. 
559=8 P.L.T. 175“^ Pat. 6i4 = A.I.R. 1927 Pat. 178. 

— — S. 28 — Suit to recover remuneration on 
adjustment of accounts is barred by S. 33. 

The plainiifF, a ph-adcr, acted as the legal adviser 
of the father of die defendant as also of his paternal 
gi andmothcr. It wa^ agreed betvseen the parties 
that the plainii(T would receive his legal fees, if so 
desired, or some remuneration per day. An account 
was taken of the sums due to him for his services, 
and alter deduction of the amounts paid and of the 
amount relinquished, on amicable settlement, it was 
found on the iith Apiii, 1914, that a sum of Rs. 5,000 
was due to him. On the loth April, 1917, Uie plainiifT 
instituted the present suit to recover tlie sum thus 
found due to him on adjustment of accounts. 

Held, that the suit was barred under S. 28 of the 
Legal Practitioners’ Act. 73 Ind. Cas. 10=27 C.W N. 
769=A.I.R. 1923 Cal. G77. 

— — S. 28 — Quantum meruit. 

Where a pleader takes up a brief without any 
agreement as to the amount of fees or the manner of 
his payment, he is entitled to recover on an implied 
promise a reasonable remuneration. A suit to 
recover such sum is not affected by S. 2C. In the 
absence of any agreement, a pleader is entitled to 
quantum meruit which has to be determined 
accordifig of the circumstances of the case. 21 C.L-J. 
618=29 Ind. 453* 

— — S. 28 — Written contract not produced claim 
on basis of S. 70, Contract Act. 

A contract between a pleader and his client, to he 
enforceable must satisfy S. 28 of the Legal Practi- 
tioners’ Act. But no written contract nerd be 
produced where a pleader works on the expectation 
of being paid in the ordinary course. His claim can 
be based on S. 70 of the Contract Act. 20 C.L.J. 
424=20 Ind. Cas. 47. 

Ss, 28, 29 and 30 — Scope of. 

Si. 28 to 30 do not debar a pleader from recover- 
ing from his clicDt the fee actually allowed to him 
by the Court on taxation but they provide that the 
pleader cannot recover the actual pa>ment of 
remuneration agreed to be paid^ unless he complies 
with the provisions of the seclioni. P.R. 1909=8 
P.W.R. 1909=21 P.L.R. 1909=1 Ind. Cas. 393. 

2. Agreement invalid. 

■ S. 28— Agreement invalid Agreement for 

fees invalid — Pleader can eue under Contract 
Act, S. 70. 

Soction 28 provides for cases in which the parties 
B^rec that there ought to be a special fee irreipec* 


tive of the amouul of work which the conduct of 
the suit may eventually be found to entail. This 
may be more or less than the "party and party” 
fee. fixed under S. 27. If there is an agreement 
which is invalid under S. 28, or no agreement at 
all, the pleader can sue under S. 70 of the Contract 
Act, and he can get whatever is a fair and just 
remuneration for the services he has actually rendered. 
In neither case whether on the valid agreement or 
under S- 70 of the Contract Act, docs the ‘‘party and 
party” fees Come into question at all except as one 
piece of evidence to help in deciding what the 
proper remuneration would be, where there is an 
agreement which is invalid under S. 28, the terms of 
that agreement can be considered in evidence, for 
what they may be worth, for the decision of the 
i*sue of the proper remuneration. 27 Mad. 512, 
Foil. 59 Ind. Cas. 172 = 17 N.L.R. 8a=A I.R. 1921 
Nag. 122- 

S. 28— Agreement of fees void ab initio. 

Where an agreement is manifestly void from its 
inception as contravening the provisions of S. 28 and 
as such an agreement can be described to be one 
“discovered to be void” within the meaning ofS. 65, 
Coniraci Act, as explained by Privy Council in AJ.R. 
^9^3 P- ^89 ihe^ client is bound to make com* 
ponsaiion to the V'a'sil for the advantage wliich he 
hat received under the c ontracl. 53 Mad. 309=30 
M.L.W. 876=A.I.R.. 1930 Mad. 132=57 M.L. J. 756. 

S. 28— Agreement to pay fees —Lien on 
clIent*E money for fees, If exists. 

If an agreement for payment of fees by a client is 
contrary to the provisions of S. 28 of the Legal 
practitioners’ Act a pleader has no lien on monies of 
the client. Kamini Debi v. Khettra Mohan. 15 
C.W.N. 681=15 C.L.J. 690=11 Ind. Cas. 382. 

” — S. 28— RequiBites of a valid agreement. 

An agreement made under S. 28 of the Act must 
be in writing signed by the client and submitted in 
a Court within the prescribed period and an agree- 
ment in contravention of this section tg of no avail 
to a pleader either as a plff. or as a deft. 9 M. 375; 
laM. 63; 17 M 306; 27 M. 512; 12 A. 169; 25 A. 
764; 4 A.L.J. 535; Diss. 15 C.L.J. 660=17 C.W.N. 
45= ‘3 Ind. Gas. 43. 

3. Agreement not filed In Goort, 

S. 28 — Agreement not filed in Court. 

Where an agreement between a legal practitioner 
and hit client in respect of fees or remuneration is 
reduced to writing but is all the same clothed 
imperfectly in legal forms, in that it was not filed in 
Court, the equitable doctrine of part performance 
can be called in aid to supply the defects of forms. 
But if the agreement is not reduced to writing the 
doctrine cannot be of any help. 123 Ind. Cas. 4^~ 

II P.L.T. 398=A.I.R. 1930 Pat. 61. 

— — S. 28 — Promlseory note for out-fee» — Right 
of pleader to recover the amonnt. 

A promissory note executed to a pleader by h>s 
client in resj^ect of out-fees disbursed by him is invalid 
if not filed in Court under S. 28. The pleader can 
obtain a d^rce for his sums actually spent by^ him 
on the original cause of action. Such a promissory 
note, even though invalid, for not being filed in_ Court 
may still operate as on acknowledgment of liability 
ana the dismissal of a suit on the note does not^ bar a 
fresh suit on the original cause of action but interttt 
at the rate specified on the note cannot be allowcq. 
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27 M. 513; 14 M. 63; 16 M. 278, F. 27 M.L.J, 
728=1 L.W. 1070=27 Ind. Cas. 116. 

S> 28—Failare to file agreemeat, 

Evfn an illegal agreement if not actually iiUd under 
S. 28 cannot be acted on and if the pleader acted 
boaa fide and in good faith no action ought to be 
taken on it. 8 A.L.J. 151 = 12 Cr.L.J. 12=9 Ind. 
Cas. 130. 


4. Oral agreement. 


" S. 28 — Oral agreement of fees, 

A suit by a pleader for fees based upon an alleged 
oral agreement cannot succeed because it is not a 
valid agreement as it is a special agreement and any 
special agreement is to be in writing under the 
provisions of S. 28. 67 Ird. Cas. 874 s=26 C.W.N. 
709=A.T.R. 1922 Cal. 567. 


■ S. 28 — Oral agreement. 

An oral agreement between a pleader and his 
client for payment of fees and litigation expenses is 
invalid and unenforceable. 20 C.L.J. 4.15 = 26 Ind. 
Cas. 960. 


S. aO— Oral agreement. 

S. 2H of the Act forbids verbal agreement for fees 
by pleaders. (1Q12) M.W.N. 524=14 Ind. Cas. 279. 


S. 28 — Oral agreement to pay full legal fee. 

A Suit f'>r damages for breach of contrac' based on 
an oral promise “to pay full legal fees and to engage 
the plainbff as a pleader on behalf of the dcfen<|ant** is 
barre^i by S. 28, of the Legal Practitioners’ Act. (1906) 
A. W.N. 235 = 3 A.L.J. 579 = 28 A. 764 (F.B.) 


5. Right of Bolt. 

S. 36 — Suit by Mukbtear for fees. 

Suit by a Mokhtear. for recovery of money due. 
on account of fees for his services is maintainable. tB 
A.L.J. 373—2 U.P.L.R. (All.) 86=58 Ind. Cas. 182. 


6. Right to Bet off feea against money borrowed. 

■ — S. a8 — Pleader — Agreement to allow legal 
feea to be set off agalnat money advanced to a 
pleader by a client. 

A client advanced certain money to a pleader who 
subier^uently appeared for the lender in various cases. 
On suit by the lender to recover his loan the pleader 
■Cl up an agreement entitling him to set off against the 
money borrowed hU fees for profenional services. 
Held, (dnbltante) and following the decision mentioned 
below, that the pleader was entitled to a set off in the 
shape of reasonable remuneration for services actually 
rendered although there wag no such agreement as 
reauired by the Legal Praciiiioncrs’ Act, S. 28. (1907) 
A.W.N. 230 = 4 A.Lj. 53.'> = 29A. 649. 


7< Repesd of Sectloo — Effect of. 


28— Effect of repeal. 

The repeal ofSs. 28 to 31 of the Legal Practitioners' 
Act by Act XXI of 1936 does not affbci the rights of 
*be parties to ao Bgreement entered into before its 
operation. 101 Ind. Cas. 559—8 P.L.T. 175=6 pat. 
“• 4 *A.I.R. 1927 Pat. 178. 


■“^8. 31. 

Pleader applying laU for renewal of hii lanad Uien 
prescribed time, and appearing in a case before 
H e yi ttfate l»efore its renewal Pleader, held, 


under S. 32, but ^ing a Pleader of 27 years* standing 
previous conduct being good, and he having apologised 
censure of conduct alone, held, sufficient. 57 LW O-l 

(.).944 M.WN. I28=(.944)* i M-LJ I 23»45 
Cr.L.J.Gyi-l.L.R. (1944) Mad. 633 = a.I.R. 19.4 
Mad. 244=214 Ind. Cas. 4 (F.B.) 


S. 32— “illegally practises as a pleader”— 

Semble. 

That the expression “practises in any court*’ as 
used in S. 32 of the Legal Practitioners’ Act, 1870 docs 
not mean “habitually acts, as a pleader or mukhtear »’ 
but signifies the doing of acts, or, it may be, a sirgh' 
act, m a professional capacity as of right, which could 
not be done as of light by a non-professional man 
1904 A. W.N. 56=26 A. 380. 


s. 32— Rule framed by High Court— Mokb 

tears, bow far entitled to practise la civil 
court— Special leave— Violation with courts 
pi^rmisbion, consequence of. 

Special leave must be obtained from the court in 
each case by a mukhtear who is desirous of offering 
any legal argument on examining any witness before a 
civil court. Such leave should be given only in excepti- 
onal cases and for sufficient reasons. A practice allow- 
ing mukhiears to act as above BCncrally and as a matter 
of course is in violation of the mle made by the 
Oalcutta High Court, which should be strictly observed. 
Where, hoxvcver, ceruin mukhiears had been ncting hi 
violation of the rules made by the High Court but they 
had either the express or the implied permi(,sion of the 
court to do SO: — Hdd, that no proceeding under tJie 
Legal Practitioners’ Act, should be taken against them. 
(1904) 8 C.W.N. 401. 

S. 36 . 

Synopsis. 

1 . Inquiry must be only by officers mentioned 

in Sub. S. ( 1 ) 

2 . Inquiry— Procedure 

3 . Resolution of Bar Association— Explana- 

tion 

4. Opportunity to show cause— Sub. S. ( 2 ) 

5 . Inquiry and fiport by Subordinate Court 

—Sub. S. ( 2 -A) 

6. Revision 

7 < Miscellaneous. 


I. Inquiry must be only by officers 
mcoClooed Sub. S. (1). 

S. 36 — Recording of evidence. 

The Judge and officers mentioned in the fcction can- 
not delegate the cask of recording the evidence to a 
suliordinate officer. 84 Ind. Cas. 462 = 5 Lah. 442 = 
26 Cr.LJ. 3 i 8 = A.I.R. 1925 Lah. 225. 

S. 36 — Order under, by District Magistrate on 

evidence recorded by Subordinate MagiBtrate 
illegal. 

An order under S. 32 declaring a person to be tou* 
is not valid if made by a District hfagistrate on e\'i- 
deoce recorded by a subordinate Magistrate, as th'* 
order can only be made by the officer mentioned in the 
section on evidence recorded by himself. 60 Ind. Cas. 
321 = 22 Cr.L J. 209 = 24 C.W.N. 1074. 

— S. 38— Tout~Declaracioa — Inquiry. 

An order under S. 36 of the Legal Practitiourrk 
declaring a person to he a tout can be made only by 
one of the authorities specified iu that section .ud upoq 
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<?videu<*e lakcii by sacii auiliority hiui»clf. C.^^.N. 

if)74 = o<.' li*d. Cas. 321. 

S. 36. 

Flic dutii.*« t<^ bf unrlfriaken under the section cannot 
l)e_^<lclcgaieii by any of tnc otticcrs nirniioiitd therein to 
their Ind Ca^. 3^3='22 Cr.L.J. 66 = 

1919 P.il.C.C. 273. 

S. 36 — Declaration of tout — Enquiry— Notice — • 

Procedure. 

An order declaring a perron to be a tout under S. 36 
of the Legal PraciiiioiiCfs’ Act, is bad if it is made other- 
wise thaii on erujuiry made by the ofl’icer himKcll and 
after nv.'iicc. Where a sub-divisional ojTiccr called on a 
per.'OD to iho-.v cause why he should not be declared a 
tout and he showed cause and die sub-divi<ionaJ officer 
after recording evidence on both sides submitted the 
procccditigs With hU report to ti»c District Magistrate 
and the latter after perusing them passed on order 
declaring die person to be a tout, the order was set 
aside, b C.SV.N. 28 j foil. (1908) 12 C.W.N. 842. 

— — S- 36 — Delegation of authority by oflf/cer 
empowered to make enquiry. 

The officer crop^v^’^red to make a list of touts under 
S. 36 ol the Legal pjactitioners’ Act cannot delegate the 
task of making the enquiry or taking evidence to an 
oft'iccr subordinate to him-selj, and tl»e evidence must be 
evidence adduced before the officer himself. (1901) 6 
C.W.N. 289. 

— S. 36 —Tout- Declaration— Dt. Munaiff. 

A Dt, Muiisiff iiab no power to declare a man lout 
under S. 36 ol llie L'^gal Practitioners’ Act. He can 
enquire into the matter and report to the Dt. Court. 
A perron cannot be prohibited from entering court on 
the ground that he is a lout unless the presiding officer 
Cakes steps to have the person declared a tout on due 
inquiry. Per Sadasiva Iyer: — Such an order is not a 
judicial order and cannot be revised by the High Court. 
It is a purely departmental affair. 12 M.L.T. 411a 
(1913) M.W.N. 370 =»i 6 Ind. Cas. 895. 

— — S. 36 — Tout declaring a person to be — District 
Judge to take evidence himjeU — Power to direct 
Muosif to take it — Opportunity to show cause — 
Procedure when Muosif suspects a person to bo 
a tout. 

S. 36 of die Legal Practitioners’ Act, is of a final 
nature and iu provisions must be strictly and precisely 
complied with. It is only the Judges and other officers 
specially mentioned in S. 36 ol tbc Legal Practitioners’ 
Act, who can frame and publish a li»t of touts and 
they can only frame and publish such a list when it has 
been proved to their satisfaction by evidence taken and 
heard by themselves that the person whom they propose 
to include in the list habitually acts as a tout. A 
District Judge has no posver to delegate to the Muxuif 
the special statutory powers conferred upon him^ by that 
section. When a Munslfhas reason to suspect that any 
person is acting as a tout be should inform the District 
Judge of his suspicions giving him the names' of witnesses 
and leaving it to him to take and hear evidence. (1907) 
12 C.W.N. 843. 

a. Inquisy — Procedure. 

S. 36 — Proceedings under — Petition for taking 

proceedings onder, is not necessary— Opportunity 
for hearing party, if given, is sufficient 
compliance with section— Enquiry need net be 
carried on in manner prescribed by Cr.P. Code. 

Where a petition filed in the District Court to have a 
person includ^ in the list of touts did not give sufficient 
particulars as to why bis name should be included : 


Held, that under S. 36 ofUie Legal Practitioners* Act 
it is not accessary that Uicrc should be a petition at all, 
it docs not contemplate tlie case of a party making 
definite allegations against an alleged lout. There is a 
sufficient compliance with the section if the alleged tout 
is called upon to show cause why bis name should not 
be included in the list, provided an opportunity was 
given to him to rebut the evidence tendered and other- 
wise to place his case before the Court. S. 36 of the 
Legal Practitioners* Act creates a special jurisdiction, 
but does not define the details of tbc mode in which 
that jurisdiction is to be exercised. The course to be 
adopted sliould be such as would do substantial justice 
to the panics brought before the Courf. An enquiry 
under S. 36 cannot be conducted in the manner prescri- 
bed in Cr.P. Code regarding enquires altogether of a 
different nature. 69 Ind. Cas. 433-^16 Nf.L.W. 793 = 
23 Cr.L j. 705 ®sA.I.B. 1923 Mad. i88=.f4 M.LJ. 437 

• 

S. 36 — Procedure. 

Inserting a person’s naine in the list of touts should 
proceed in accordance witli the provisions of the Act. 
It should not be done in the abtcnccof legal evidence 
that such person habitually acted as tout. iiC Ind. Cas. 
«73=49 C.LJ. m8. 

S» 3(^— Sufficient enquiry, what 19. 

The insertion of namcb of persons in the list of 
touts should be made after conducting a proper 
enquiry under S. 36 of the L^'gal Practitioners’ Act. 
Where all that was done was the holding of a parade 
before the judicial officer in the presence of members of 
the legal piofcksion, 

Held, that there wag no proper enquiry. 1 16 Ind. 
Cas. i73=4gC.L.J. 118. 

— — S. 36 — Tout — Declaration— Procedure. 

Noiice to show cause why a person should not be 
declared a tout must be given to him and evidence 
should be taken in his presence to show that he is a 
tout. (1917) P.H.C.C. 186=5 Pat. L W. 229=19 
Cr.L.J. 36 = 42 Ind. Cas. 996 (F.B.) 

■ - -S. 36 — Enquiry under — Evidence of repute— 
Admissibility. 

Per Teja Singh, J. — S. 36 of the Legal Practitioners’ 
Act clearly lays down that a man could be declared a 
tout if he had that reputation and evidence of reputa- 
tion is admissible in an inquiry under this section. 
49 P.L R. 2t2=A.I.R. 1947 Lah. 313 (F. B.). 

— S. 36 — Tout— Declaration — General repute — 
Meaning of. 

A person sought to be proclaimed as a tout under 
S. 36 of the Act can be proved to be such by evidence 
of general repute including hearsay evidence which may 
be tested by cross-examination. The exhibition of the 
copy list referred to in S. 36, Cl. (3) of the Act U 
necessary to constitute a man a proclaimed tout. The 
principle applicable in cases under S. no ofCr.P.Code, 
apply to cases under S. 36. 40 All. 153=16 A.L.J. 76=- 
ig Cr.L.J. 269—44 Ind. Cas. 125. 

■■ S. 36 — Tout — Declaration— Evidence. 

To declare a person a tout it is necessary to have some 
evidence of the facts required by S. 3 of the Le8> 
Pract. Act as amended by Act XI of 1896. A stray 
admission by a person that he is a tout without 
understanding its full legal significance, is not enough 
to declare him a tout. 28 Ind.Gas. 918 (Mad). 

— — S. 36 — Tout — Evidence. 

There must be legal evidence to prove that a person 
is a tout. The mere report of the Bar Association is 
not enough. 12 M.L.T. 2sg=(i9i2) M.W.N. 959^*7 
Ind. Cat. 231. 
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-■■ S» 56 — Tout — Declaration — Groands. 

Pi oof by genet al icpute or otherwise is necesi-ary 
before a person can be declared a tout under the 
icciion. >12 r.L K. 1912 = 12 P.W.R. ^Cr.) 1912=13 
Cr.L.J. 467 = 15 Ind.Cas. 307. 

S« 3*5 — Tout — Enqu^y by Magistrate — Delega* 

tioD — Evidence — Opportuoiiy to cross*exdmioe« 

An enquiry under S, 36 of ihe L^gal Practitioners* 
Act must be made by the Dt. Mapiislratc bimstlf 
and cannot be d'.*lcgatcd to at*y ►ubordinaic officer, 12 
C,W,N. 842, Foil. Th«' decision of a Couii determining 
that a person is a tout must be based on substantial 
legal evidence. The person against whom the evidence 
ts directed mustliave att opportunity of jamming 

the wiioessts. 13 Cr.Lj* 510=15 Ind. Cas. 654 (Cal.) 

— S4 3$— Tout — Declaration — Evidence, 

A person cannot be declared a habiti al tout \vh<*n 
evidence of Im being a tout is vague and general^ ^nd 
there u the ic^timoriy of apparentlv respectable witncKi 
to ihe eon’rary. ci6 PAV.R. 1909 (Cr,) = i 1 Cr. L, J- 
147=4 ^od. C<is. 1021* 

Sa* 36 and 3 — ^Tcut — Evidence, 

The evidence of an ordinary v/ilners that a barrister 
pays a person commission an any ca^e brought lu iiim, 
wlale ih^ barrister himself denies the fact, docs not 
sufTtct^tiily prove that the person is a habitual tout. 27 
P.W.R. (Cr.) f(j09=ii Cr.L j. 148=^4 Ind. Cas. 1022. 

~ — S« 36 — Tout^Iziquiry — Different persons — On# 
inquiry — If proper, 

'Fite enquiry under this S. 36 need not be confined 
to thecas^^of one peisoii alone. To include ca^cs of 
perM»Tis wild frequent different courts as touts in one 
enquiry will'd be ur)rra8on»ble but persons frequcniing 
the same rr \ ft may b** so included. 1 1 C L. J* 513* 1 1 
Cr-L. .!• 3-0=8 Ind. Cas. 327. 

3« ReBolution of Bar ABsoclatioii — 
Explaiuiion* 

— 3C— Notice of meeting, if should specify 
particular charges. 

For a mc'^ting being specially convened witlun S. 36, 
Legal Piaciitioners* Act, it is not neccirary to state in 
the notice or the me<'Ling the particular nature of the 
charges made against the tout, A.I.K. 1943 Pe$h« 54= 
44 Cr L. J 582 = 207 Ind. Cas. rgs* 

■■■"8. 369 ExpL— Meeting of Bar Assorlatlon must 
be specially convened to decl >rc a man as tout. 

Ti)e words 'any person* appearing first in the 
Explanation to S. 36, Legal Practitioners* Act mean 
'any named person* or ‘any specified person* and the 
meeting of the Bar Asiociaiion must be specially 
convened lor the purpose of declaring anv person or 
persons •vhose name or names are before the meeting 
when it ss convenedi to be or not to be a tout. A.I.R, 
1917 Sind 4=38 Gr.Lj. 316—30 S.L-R* 340—166 Ind. 
Gas. 643. 

36 — laterpretmtlo n Specially convened.** 

The Collector of a cert^o place wrote to the 
Secretary of Ihe Bar Aoociadoo of that place inviting 
the Asspciatioa to take steps **to oemsider the tout 
After reedving this letter a meeting of the Association 

T P--1P 


.vasluldand the members then present appointed a 
6ub-coinniittec to investigate the prevalence of touting 
in the place, and tosubiuit to the Associaiioii a list of 
petrous whom the sub-cominiiit c considered to be 
acting as louts. That sub-commiucc presented to the 
cxecuiive commiucc ot the Bar Assoc iauon a Ij^t of 
prrstuis whom it considered to be touts, and the 
execuiivc commuiee thcicupon issued a notice to all 
'^resident mcoibcjs’* of ihe Bar Association, i. e., 
members of the Associauon resident, summoning an 
extraordinaiy meeting of the Association *‘to consider 
the lout eviJ.’* At ihat metthig the list of names 
prepared by the sub-coinmiiice of ihc Association was 
read out. 

Held, that it wa« a meeting “specially convened for 
the pu^po^e** nf prep^^tinp a li^t of toutF under S. 36 
(0 118 Ind. C«s, 524 = 26 A L J. 7 ^t >=9 L.R.A.Cr, H3 
= ioA.ICr.R. i93 = A I.R, 1928 All. 334, 

—S, 36— Bar A6AOC<atson*s resolution — Touts— 
Defaulting members, if can vote— Enquiry by 
District Judge — Co&ts. 

A District B\r Ascociation, declared certain persons 
by the unanimous vote, to be touts. Tlicjeup^m an 
inquiry was started by tjic District Judge under S. 36 
(Ib Leg.ll Practitioners* Act, and it was found ilia’, 
thi re was no evidence to show that the p'^isons uere 
touts. He had abo ins tied the Bar A8$i.ciaii(>n 10 
avsiFl him. S« me mrmberf of (he Associaiion 
examined as witnesses and all iliat they stated was that 
they wctc unatdc to say whether in l iew of the 
considerations placed before them as wiinerses they still 
adhered to the rcFolution. District Judge ordrnd the 
AKSOciaiioo to pay to the person die costs of the 
inquiry: 

^ Held, (ii) that ilie contention, that some of the 
memhersof ihc Association were defaulters and could 
vote, without force, it was entirely a matter 
for the Bir Associa ion to decide whtthf*r the default- 
ing meml>ers have or have ceased to be its members. 
It was pi.icly a domr^lic matter witti which tljccon« 
tending parly had no concern. The resolution did not 
bexome invalid on this ground; 

(iii, that the Aisocialion was not a party to the 
proceedings and hence th'* order as to costs was* 
illegal; 

(iv) That there was no provision in law undtr which 
the persons affected by die resolution were cniiilcd to be 
heard to slmw cau>c why the resolution should not Lc 
parsed. A.I R. >936 Lah 382 = 38 Cr. L J. 19=39 
P L-R. 62= 165 Ind. Ca-s 963- 

— — S. 36 (x), (as amended by AcX XV of 1926) — 
Rcaolution of Bar Aa^ociation — Admissibility— 
Mealing coDvened for declaring certain persona 
as touts— Resolution declaring another as tout—* 
Validity. 

The resolution of the Bar Association referred to IQ 
Explanation to S. 36» L^gal Practitioners* Act, if duly 
pasted, if sufficient, in the absence of other cogent 
evidence, for the inclusion of a name in a list of touts 
framed under the section. 

It is not necessary that the members of the Bar 
present at the mceiinff should consider the evidence for 
thenuelves. It is sufficient if the members present find 
reason to believe that the report of a committee formed 
to enquire into the matter had been prenared 
with impartiality and due care, and the meml^ri 
support the resolution because of the report. 

Where the meeting is convened for declaring certain 
persons as touts and a refolution is passed declaring 
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another person to be a tout, the reiolution is not valid 
evid<*ncc that that person was a tout. Ye.hwant Rao 
Shiiitaratn v. S'^cretary. H'Rti Court Bar Association, 
A I. R. 1Q32 Nag. i4t=2H .N’. L. R. 159 = 33 Gr.L.J. 
940 (2)=t89 Ind. Cas. 900. 

S. 36 — Tout — Resolution of Bar Association 
based on repute — Admissibility — Evidentiary 
value— Revibton— Powers of High Court. 

If a resolution of a Bar Association declaring a per- 
son to be a tout is based on general repute, the Court 
may attach less weight to it but such a re>olution is 
not legally inadmissible evidence and can be taken into 
consideration by the Court. 

The High Court, in the exercise of its powers of 
superintendence, can revise an order passed by a 
Subordinate Officer if the order is against na'ural 
justice. A. I. R. 1931 All. 7 |i = s4 A. a)o«(i93a) 
A.L..J. 176=33 Cr.L.J. 382= <36 Ind, Cas. 374. 

— S. 36 — Amendment Act (XV of 1926)— Decla- 
ration of touts — Proof of general repute — 
Resolution of Bar Associntson, evidentiary value 
of. 

After the amendment of the Legal Practitioners’ Act 
by Act XV of 19*6, while a Court can still proceed 
under S. 36 of the Legal Practitioners’ Act, and exa- 
mine witnesses as to the general repute of the suspected 
tout, it can also avoid the calling of witnesses and 
accept a resolution of the Bar Association satisfying 
the requirements of Act XV of 1926 as sufficient 
evidence to prove that he is a tout by general repute, 
A.I.R. 1931 All. 315= 130 Ind. Gas. 629. 

— — 'S. 36 — Rcsolotiona of Bar Asaociations— Evi- 
dentiary value. 

A resolution passed by a Bar Arsociation declaring 
certain persons to be touts is merriy evidence upon 
the value of which the Judicial officer to whom it is 
sent must form bis own opinion. 116 Ind. Cas. 524 = 
96 A.L.J. 790=9 L,R.A« 113=10 A.I.Cr.R, 193= 
A.I.R. 1998 All. 334. 

^ S- 36 (i)— DecIaraCloD of toot— Report of Bar 

' Aacociatlon— Omiosioa to serve notice on all 
members — Vaildliy of report. 

The proceedings under S. 36, L^al Practitioners’ 
Act, are of a quasi-criminal nature. 

Under S. 36 (i) in order to enable a Court to admit 
in evidence the resolution of the Bar Association, it is 
necessary to establish that it was passed at a meeting 
specially convened for the purpose of passing the 
resolution in question; this implies tliat the meeting 
should have t^en properly convened and that the 
object of the proposed meeting should have be 
properly notified to all the members of the Association. 

A meeting of an Association such as the Bar 
Association to be valid must be legally and properly 
convened, that it to say, after proper notice to all its 
members who are able to attend and a notice, to be 
proper, must be given in a reasonable manner and at 
a reasonable time before the meeting takes place. It is 
the right of every member to express his views on every 
matter that is discussed at a meeting of the Association 
and, therefore, in a proceeding under S. 36, Legal 
Practitioners’ Act, it it the right of the suspected 
touts to claim that the meeting at which they were 
condemned should have been properly convened after 
a valid notice to all the members of the Association. 
^I-R. 1931 Lnh. 57 - 3 * CrX. J. 679=19 L. 383=131 
, Jud* Ou. 938. 


S. 36— ^'Majority of members present*’— Re- 

solucioQ passed by majority of votes but not by 
majority of members present — Validity. 

The expression, “majority of members present*’ in 
the Explanation to S. 36 of ihe Legal Practitioners* Act 
is not the same thing as majority of mcmbeis voting. 
Where the only evidence on which a penoo was 
declared a tout was a resolution of the Bar Association 
and it appeared ttiat at the meeting uf the Association 
64 were present but only 26 voted in favour of the 
resolution, 14 votes being against it and the rest being 
Deuiral: 

Held, that there was no legal evidence on which 
the pcT.on cuuJd be declared a tout. 1930 A.L.J. 977 
= A.I.R. 1930 All. 75a* 

S. 36. 

The law does not require that all the members 
should be present at the meeting but requires uiat a 
meeting of the aisuciation should be convened for the 
purpose of considering whether acerttin person is a 
tout; and if by a majority of the memlicrs present at 
such u meeiing a resolution is pass' d, it is sufficient. 
115 Ind. Cas. 602 = 56 Cal. 8oo=A.l.R. 1929 CaU ig6. 

S. 36. 

A resolution or report of a Sub-Committee of only 
seven members, out "fan association of about 22 mem- 
bers, declaring certain persons to be touts, is not a 
resolution by a majuniy of Uie members and hence 
it connoi be u-ed as evidence of general repute under 
the Explanation to sub-S. ti) of b. 36. 102 Ind. Cas. 

340=8 P.L.T. 587 = 28 Cr.L.J. 532=8 A.I.Cr.R. 907 = 
6 Pat. 567=A.1 R. 1927 Pat. 282. 

S. 36 — Interpretation — “Members”' 

Whether a resolution pasted by a meeting of a Bar 
Association declaring certain persons to be touts was 
or was not regularly passed must be determined by 
reference to the explanation to S. 36, sub-S. (t) and 
not by reference to any rules framed by an Asiociation. 
The Act only requires that “members’* shall vote and 
that the retolutiou shall be passed by a simple majo- 
rity irrespective of the rules of the particular Bar 
Association. When forwarding the resolution the 
Secretary of the Bar Association ought to state the total 
number of members belonging to the Association, the 
number of those who attended the meeting and the 
figures of the votes for and against Ihe resolution, 
118 Ind. Cas. 594=26 A.L.J. 790=9 L.R.A.Cr. 113 = 
10 A.LCr.R. 193=A.LR. 1928 All. 334. 

4. Opportnnity to show cause— Siib-S.(3). 

— S. 36 — Opportunity reasonable. 

Notice to show cause was served on person on i8th 
December just a few days before X-mas holidays 
began. On the re-opening of the Court he applied 
on 2nd lanuary for the issue of summons to a number 
of witnesses including seven Vakils. The Judge instead 
of issuing summons and allowing him to take the rikk 
if they were not served in time declined to issue the 
summons and directed him to produce affidavits from 
the Vakils. As no affidavits >vtre filed the Judge on 
the resolution of the Bar Association dcclar^ lum to 
be a tout on 3rd January: 

Held, Uiat sufficient opportunity was not given to 
him to satisfy the Court that be was not a tout. 
1930 Gr.C. ioi8=A.I.R. 1930 All. 796. 
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— ^S. 36~Opportuiiity to show caooo* 

As S, 36 ii somewhat exrrptional and of a drastic 
natur<^> a great deal of care and cauti‘*n is r^ece^sary 
ber(»rc aciion is taken against an) body and full 
opporttinily should be given to the aggrieved pariy 
to mret the cas^ for ihe pro^ecuiic n. 9^ Ind. Cas. 749 
=27 Cr.L. J. 333=A.1 R. 1926 L^ih. 227. 

S 38 — Tout — Opportunity to show cause 

mu9t be given —Duties u^det aeciion cannoc be 
delegated* 

Before directing inclusion of a personas name in 
the list of touts it if neresf^ary under S. 36 of ihe Act 
to give the person an opportunity of showing cau»c 
against the inclusion. 59 Ind. Cas. 322»22 Ci.L.J. 66* 

5« ln(|i»iry and report by Sobordinato Court 

— Sub*S. (a* A) • 

— -S* 36— Delegation of inquiry* 

If the enquiry is entrusted to a Subordinate Court, 
it is the Subordinate Court which must bo latisfud 
that the person is proved lobe a tout. Ifthaiautho* 
lity is not satisfied and does not send up his name, 
the superior dulhoniy v\hich itself made no enquires 
caimut include the name of a person who has not been 
10 recoinmendcd. 1930 A. L. J g6i ^A. i. R. 1930 
All. 641* 

36 ^Delegation of enqairy* 

Under S 36 (2) the District Judge ha» the power 
to differ from or accept the reptirt of a Subordinate 
Court as regards the question leferred, namely wbeibcr 
ftrtam persons should be declared touts or not. 
Wlicre the District Judge refuse* to accept the report, 
the High Court will not interfere in revision uiilrst 
the Order is manirestly wrong. 31 P.L«R. 1003 
A. 1 «R« 1931 LaU. 98« 

■ "S, 36 — Toata — Report by Subordinate Judge — 
Objection before Diatrlct Judge — Diamissal of 
objection — Legality. 

A Subordinau Judge made a report against certain 
persons whom he coiuidercd to be touts. Ihe 
petitioner who was one of them, applied to the 
District Judge against his name beir>g included in the 
list of touts and the DisUKt Judge, treating that 
application ai an appeal against the order of the 
Subordinate Judge dismissed it: 

Held, that the order passed by the District Judge 
on the so-called appeal of the petitioner dismissing 
his objections Co the report of the Suboidinate Judge 
could not be regarded as Caking the place of the 
formal otderi which he had to pass before it could be 
Said that a man was rightly included in the list of 
touts under the orders of a competent authority and 
could not be upheld. 32 Cr. L J. 730 = A. 1 .R« 1931 
Lah. 156=32 P.L-R-9=f3t Ind. Cas. 370. 

— 36^ Report— pQwen of Diatrlct jesdge— * 

loierference by High Court. 

Under S. 369 Gh 2» Legal Practitioners* Act^ the 
Distiict Judge lias power to differ from or accept Uic 
report placed before him by the Subordinate Judge 
aM ihe H'gh Court will not interfere with the d'^cuiuo 
of the District Judge, when the question is only one 
of weighing evidence. A« I. R. (1931) Lah. 98=31 
P.L.R. too 3 :r 32 Gr L. J. ii29«»i34 I^d. Ca*. 98. 

—8. 3 « f 2 >A)— Toot— SobmI.Uoa of report to 
Diatrlct Jodg^ Notice by Dlatriot Jadg. to abow 
whMlMr Booaaaery. 


Where an inquiry in regard to person, alleged to 
to be touts has been held by a Subordinate Court 
and a report has been submitted to the authority 
which had ordered the inq liry, it is not the duty of 
such authority to issue notice to the persons reported 
apaiokt to show cause, but it is the duty of such per- 
sons to enter appearance before the said authoruy 
and intimate to him that they desire to be heard. 
AI.R. tgti Lah. r) 43“32 Cr L. J. 966=33 P-L-R! 
591 = 13 L. 323 = 132 lud. Cas. 346. 

— -S. 36— Declaration oftoote-'Ileportof Soberdi- 
oate Court— Duty of District Magistrate to bear 
accused persons. 

While it is not necessary under the Legal Practitioners’ 
Act that a notice should be issued to a person or 
perjont whom the Subordinate Magistrate recommends 
to he declared touts, the Distiict Magistrate must 
satisfy himself that the person against whom action 
has been taken is aware of the report submitted 
against him and should also give such a person a rea> 
ftoi>al>te time and opportunity for appearing and stating 
hi^ objectums to the report if he so desires, unless the 
District Magistrate is satisfied that he does not wish 
to appear. 

Where an order under S. 36 (2), Legal Practitioners’ 
Act, u passed by the District Magistrate without 
giving the applicant an opportunity of appearing be- 
fore him and being heard, there is sufficient giound 
r-»r revision. A.I.R. 1931 Nag. 187=14 N.LJ. 122=27 
N.LJ(. 398=33 Cr. L. J. 146= 135 Ind. Cas. 411. 

6- ReWsion. 

— S. 36 — Nature of jarisdictlon — Order of 
District Judge declariog person to be tout— -Revi. 
'bion^Government of India Act, S. 924 (2)* 

Under S. 36 of Ific Legal Practitioners* Act the 
authorities empowered to draw up a list of touts are 
not persona dcslgnata but are given such power as 
the presiding oificcri of their Courts. This jurisdiction 
dealing with louts is given to these officers in their 
capacity as presiding officers over the Courts concerned. 
3 be Courts, when exercising their jurisdiction under 
this section, are exercising a peculiar jurisdiction which 
is created by that section. Ji is neither a civil jurisdic- 
tion nor a criminal jurisdiction, it is a disciplinary 
or administrative jurisdiction. 

An order of a District Judge declaring a person to 
be a tout is therefore an adminbtrative order and 
not a judgment and the High Court has under its 
general power of superintendence a right to interfere 
in revuion on the adminiitrative side with such an 
order in a pn-per c«e, such right not being affected 
by S. 994 (2) of the Gcvcriiment of India Act. The 
High Court has, however, no power to interfere with 
it except on its admioiiiraUve side. 49 P.L.R. 212 = 
A.I.R. 1947 Lah. 3l3tF.B.). 

S. 36 — Order of Diatrlct Judge tinder, if 

“Judgment** within meaning of S. 224 (a), Govern- 
ment of lodU Act, 1935— Whether open to re- 
vision by High Court. 

An order parsed under S. 36, Legal Practitioners’ 
Act by the District Judge amounu to a julgment as 
contemplated by sub-S. (2) of S. 224, Govt, of India 
Act, 193s, and is not, therefore, open to revision under 
S. 115 Civil P.C any more than under the Grirninal 
P.C. and since sub-S (a) of S. 224, Govt, of the India 
Act, ban the interference of the High Court on the 
adminvtradve aidry it follows that tl^ Ctroft ligf 
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DO power to question the decision of the District Judge 
under S. 

Tlie intcnilon of the Act is that an order passed 
under S. 36 derlaring certain persons to be louts »haU 
not be subject to rev sion. A I R. 1041 Lah. 1=42 
P.L R. 600 = 42 Cr. L.J. 289 = 1. L.R. (1941) Lah. 133 = 
192 Ind. Cas. 363. 

S- 36— Person declared toot — High Court, If 

can revise order under S. 1(5, Civil P.G. Govc. of 
India Act, 1935, S. 224(2), if bar to such revi> 
^ion— Revision under S. 439, Criminal P.C. 

The High Court can, under S. 115, Civil P, C., 
revise an order passed by a District Judge under 
S. 36, Legal Pratiiiioncrs’ Act, declaring a person 10 
be a (out. Section 224(2), Govt, of India Act, i« 
not a bar to such a revision. To such a case, S. 439, 
Cniiiina) P.C. does not apply and there would be no 
revision under the Criminal P. C. The revUional 
jurisdiction under S. 115, Civil P.C. is necessarily of 
an cxecepiional character and cannot be invoked except 
in fur'lu ranee of juttice. A I.R. 1938 Mad. 634 = 47 
L.VV. 578 =(i 93») M.W.N. 426=(i938) 2 M.L.J. 100 = 
I.L.R. (1938) Mad. 988^177 Ind. Gas. 456. 

S. 36— C. P. Courts Act (1 of 1917)* S. at— 

Proceedings lor declaration of touts— Revision- 
Nature of revisionai of jurisdiction. 

The Judicial Commissioner’s Court of Nagpur has 
jurisdiction to revise an Order of a Subordinate Court 
made in a proceeding under S. 36, Legal Practitioncis’ 
Act under the general power of superintendence and 
control conferred on it by S. 21, C. P. Couits Act, and 
tlie exercise of this power is a judicial matter. 28 
N.L.R. 4=A.I.R. 1932 Nag. 50=33 Cr. L. J. 408=137 
Ind. Cas. 66. 

S. 36 — Order under— Revision by High 

Court— Govt, of India Act, S. 107— Powers of 
general superintendence— Tout— Evidence of 
general repute — Resolution of Bar Association 
—Admissibility. 

The High Court, in the exercise of power of its 
general superintendence over all Courts subject to 
its appellate jurisdiction, can under S. 107 of the 
Govt, of India Act, revise orders made by such 
subordinate Courts under S> 36, Legal Practi* 
tioners* Act. 

The powers under S. 36 are not conferred on 
individual officers by name as persona designata 
but upon officers presiding in the Courts which 
are mentioned therein, 

An order declaring a person to be tout is one 
which seriously aSects his character and living 
and hence it is all the more incumbent upon the 
District Judge, before whom an application to 
declare a person as tout is made, to satisfy himself 
that the conditions laid down by S. 36 (2*A} for the 
admissibility of a resolution ot the Bar Associa- 
tion, are duly fulfilled and satisfied. 34 Bom L R. 
128l = A.I.k. 1932 Bom. 596=34 Cr. L. J. 47 = 56 B. 
577=140 Ind. Cas. S53« 

S. 36— Revision. 

High Court can entertain in exercise of general 
powers of superintendence an application in revi- 
sion from an order of District Magistrate includ- 
ing the name of a person in a list of touts under 
S. 36, Legal Practitioners* Act. 1930 A-L.J. 961 = 
A-LR- 1930 All. 641. 


S. 36— Revision, 

High Court can revise order passed under 
S. 36 in furihcrancc of justice b\ virtue of Govern- 
mi ni of India Act, S- 107. 31 P.L.K. 542=A.I.R. 
193U Lah. U89. 

— S. 36 — High Court can revise order under 
S. 36-Decision of District Judge against the 
weight of evidence is no ground for inter- 
ference. 

The High Court in the exercise of its discretion 
can send for the record of an enquiry conducted 
by a District Judge with a view to drawing up a list 
of persons proved to be touts, and examine such 
record and theieafier issue such orders or instruc- 
tions to the District judge as might appear to be 
proper. High Court would not inieriere in tlie 
exercise of its powers of superintendence: whcic 
the sole ground upon which luierlcrence uas asked 
for was that the decision of tlie Dl. judge was 
against the weight of the evidence. The intention 
of the Legislature was not to allow anything of 
the nature of an appeal against the decision of a 
competent Court under S. 3b of Act No. 18 of 1879. 
High Court cannot consider wiicthcrthecirium- 
stantial evidence relied upon by a Dt. Judge, and 
set forth in his order, was or was not evidence 
from winch High Court would liavc drawn the same 
inference. 74 Ind. Cas. )l=79in(l. Cas. 693=45 
All. 676=21 A.L.J. 671=4 L.U.A. Civ. 3l7 = A.l.R. 
1924 All. 69. 

S. 36 — Order under— Revision. 

The High Court cannot in its revisionai jurisdic- 
tion, inteilere under S. 115 with an order under 
S. 36, Legal Pracis.' Act. Tlie enquiry under the 
Leg. Pracis.’ Act is in the nature of the departmen- 
tal inquiry and It may be conducted m such a way 
that the officer inquiring, acts wuh substantia] 
justice and gives tlie person, against whom pro- 
ceedings are being taken ail opportunity to delcnd 
himself. 13 S.L.R. 212=21 Cr.L.J. 449=56 Ind. 
Cas« 433. 

— S. 36— Revision. 

Proceedings under S. 36 are neither governed by 
the Civil or the Criminal Procedure Codes and 
cannot be revised under the Civil or Criminal 
jurisdiction. But the High Courts have held that 
they have jurisdiction to interfere under S. 15 of 
the High Courts Act. 18 P. R. (Cr.) 1914=51 
P.W.R.(Cr.) 1914=266 P.L.R. 1914 = 15 Cr.L J. 
601 =25 ind. Cas- 513. 

— S. 36 — Tout — Declaration — Revisionai 
Jurisdiction — Efvidence — Personal knowledge of 
Judge. 

An order declaring a person to be a tout should 
be well scrutinized by the Chief Court in the exer* 
cise of its revis.onal jurisdiction. The Dt- Judge 
is bound to examine witnesses named by him and 
to summon them for the purpose, after the evidence 
agaii-ist tlie person has been produced. Otherwise 
the Chief Court on revision would set aside the 
order. The Dt. Judge ought not to impart his own 
personal knowledge into a case, unless he informs 
the person of the nature and source of his informa- 
tion and allows himself to be cross-examined 
thereupon. If a number of respectable pleaders 
in a particular District are found to be of opinion 
that a person is a tout, the District Judge is justi- 
fied in holding that the person charged^ is ^ tput. 
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120 P.L.R, 1909=29 P.W.R. (Cr.) 1909=10 Cr.L.J, 
447=3 Ind. Cas.982. 

“ — S. 36— Order under— Appeal — Revision. 

The Legal Practitiorers’ Act confers no power 
on the High Cou>t to iiiterf cT€ h' y*fiy oi appi al 
or revision with the oTder of a Dt. Judge under 
S. 36 of the Act nor is any right conferred by 
S. 439 of the Criminal Procedure Code or S- 622 of 
the C.P.C. Hut it can int« rfere und« r S. IS of the 
High Courts’ Art. (Per Karamat Hussain. J )— 
Power is conferred by S. 15 only on the whole 
Court and not tipor a bench and a jingle Judge can- 
nut even admit a rev'sinn fiom an order under 
S. 36 of L- P. Act. (Per Aihcnan. J.) — R. 20 of the 
High Court rules not being appltrahle to touts it 
is not necessary for a bench of 3 judges to revise 
an order under S. 36 of L. P. Act. The Court has 
dilegatedits powers to a bench or even a single 
Judge as under R. 1 fXPDand R.4. 31 All. 59=6 
A.L.J. 22=9 Cr.L.J. 59=1 Ind. Cas. 143. 

"S. 36— Tout— Declaratirn of person as— 
Fevisional powers of Chief Court — Evidence- 
Personal knowledge of Judge. 

An order declaring a person fo be a tout is one 
which very seriously affects the rhaiacter and 
prospects of the person against whom it is passed. 
It is iliert fore corrprient to the Chief Court in the 
exercise of its revisional jurisdiction to setuliniae 

such orders with the ohjrct of satisfying iisdfthat 

there has been a compliance with the provisions of 
the law and that tlie person affected has been given 
full opportunifv of mettmg the charge brought 
against him. The District Judge is bf'un<l to 
examine witnesses nami H hy him and to summon 
them for tlic purpose after the evidence against 
the person has been produced, \^’l ere the District 
Judge declined to do so, the Chief Court on revi- 
sion set aside the order and directed Iiim to sum- 
mon the witnesses named by the person declared as 
a tout and record the evidence and pass orders 
on the whole evidence on the record. The District 
Judge ought not to impart hisown personal know- 
ledge in a ca>e unless he informs tlie per<on of the 
nature and source of his information and allows 
hirnsr lf to he cross-r’xamined thereupon — a pioctss 
which is faughtwitli grave inconvenir nee. \^’heTe 
statements by certain pleaders made on a previ- 
ous occasion were rearf to them hy the District 
Judge and the persons against whom proceedings 
where held were allowed opportunity to cross- 
examine them : 

Held, that the irregularity in the procedure 
adopted by the District Judge was not a sufficient 
ground for interference by the Chief Court on 
revision. If a rumher of respectable pleaders in a 
particular district arc found to he of op nion that 
a person is a tout, that fart is sufffeirnt to ju5tify 
the District Judge in holding that the person 
charged is by general repute a tout. The law was 
framed as it is with the distinct object of evading 
the difficulty of^ rompelling to give the specific 
l^rounds upon which their opinic.ns were based, and 
In cross-examination the witness cannot be com- 
pelled regarding «pecific instances, though no doubt 
it it open to the person charged to show that a 
particular witness hat an animus against him or 
that for other reasons his testimony should not be 
accepted without demur. 120 P.L.K. 1909=3 Ind. 


tonrf ' certain persons as 

in7e nVncT »' '“'P"- 

A District Judge called upon certain persons to 
show cause why they should not be declared as 
touts, and after licanng them declared them touts 
and ordered them to be excluded f.om the prt- 
ancts of Civil, Criminal and Revci;ue Couits. 
i hey applied in r< vision to the High Courts. Held. 
Her Karamar Russian, J.— RuIc4of the High 
Lourt Rules does not tmpowt r a Bcrch of two 
Judges to dispose of casts under S. 36, Legal 
rractitiorers’ Act, in revision, in as much as that 
power, under S 15 of the Charter Act, vests in 
the whole court. A single Judge of High Court has 
no power to admit a revision from an order passed 
by a D strict Judge under S. 36. L«gal Practitio- 
ners Act Per Aikman, J — The Legal Practitioners’ 
Act confers on the High Court no right of infer- 
ence hv way of appeal or revision against an order 
passed under S. nor is any rigt t of int< rference 
conferred hy the Code of Civil or Criminal Prr-ce- 
dure. The High Court can interfere with such an 
order undff the general power of superintendence 
conferred on it hy Ss. 14, 24 and 25. V c. Chap. 
in4, although that power is very limd(d. It can- 
not interfere to correct an error of fart or error 
of law. 7.A. 101 ; 0 A. If4 ref. to Rule 20 pf tlie 
Rules of court did not apply to this case as it was 
not a change against a Legal pract tioner. nor was 
it a disciplinary case within the meaning of the 
rule and. consequently, it was not necess.ary that it 
should be tried by three Judges. The court ha ' an 
inherent power to delegate to one or more its 
members the power to deal with appluat ons ask- 
ing the court to exercise its power of superinten- 
dence and it was not necessary that such applica- 
tions shauld he disposed of by the wl-oU- couit. 
That the court had deleoatid the power to a 
Division Hen<h was clear from Rules 1 fxiii) and 
4. (1908) A A.I.J. ?? = g CrI.J. 59=1 Ind. Cas. 
143= 1908 A.W.N. 279=31 A. 59. 


S. 36 — T out — Procedure — Misjoinder— 

Multifariousncss- High Court, powers of — 
Revision, nature of jurisdiction in. 

It cannot he affiirmed as an inflrxlhlc rule of law 
that an enquiry under S. 3ft of tlie Legal Prarii- 
tioners’ Act cannot compi^ehcnd w'tliin its scope 
the case of more than one person alhgedtnhea 
tout. An enquiry under S. 3ft of the Leval Prarti- 
tioners’ Act is neither a suit und r tlie C'vi) Pro- 
cedure Code, nor a prosecution under tlie Crimnal 
procedure Code. The obji rt'on of misjo-nder or 
muUifariousnc-ss does not, therefore, apply, unless 
it IS proved that the petitioner has been prejudic' d 
by the procedure arloptcd at the enquity. An 
objection on the ground of misjo'ndi r may he 
waived, and if not taken in the original .ouit, 
Will not be entertained on appeal or rev-son, 
unless the merits of the rase or the jijrisriiction of 
the court have been afiFected- The revls'onal juris- 
diction under whirh the High Court car' interfere 
with an order under S. 36 of the L'gal Practitio- 
ners’ Act is of a very special nature, and cannot 
be invoked except in furthcrcnce of justice. 11 
C.L.J. 513=6 Ind. Cas. 327. 


7. Miscellaneous. 

— S. 36— Non-attendance of touts. 

Section 36 does rot authorize the District 
Magistrate to compel the attendance of an alleged 
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tout in the proceedings or to receive orders in the 
case and therefore he cannot be charged undtr 
S- 174, Penal Code, if he fa ls to attend ihr Court* 
111 Ind. Cas. 672=6 Rang- 529=29 Cr.Lj. yl2= 
A.I.R. 1928 Rang. 296. 

— — S 36 — Jurisdiction— Order declaring tout. 

The list in which the petitioner's name as a tout 
had been published was applicable to Cou' ts other 
than that in which the 4th Presidency Magistrate 
presided and those Courts were not subordinate to 
his Court. 

Held, the order of the 4th Presidency Magis- 
trate Was bad as having been made without juris- 
diction since the power is limited by S* 36 lo his 
Court and the Courts subordinate thereto. 75 iod. 
Cas. 722 = 25 Cr.L.J. 34= A.I.R. 1923 Cal. 484. 


— — S. 36 — Tout, definition of. 

Under the Legal Praciitionert’ Act, a tout is a person 
who procures the employment of legal practitioners in 
any legal business in consideration of any remuneration. 
A person who is merely seen in Court ofwu times ^ill 
not come within this definition. 15 C.W.N. 1000— 11 
Ind- Cas. 433. 


S. Jnrisdictloo of District Judge to prohi- 
bit tout* from entering Court— Alfideviis, eclion 
Ob— C ivil Prpccdar^ Code, Se* I 94 > ® 47 * 


The Disirict or Sessions Judge has jurisdiction under 
S. 36 of the Legal Praclltionn’ Act, to prohibit perons 
declared as touts from appearing wtliin the prerincu of 
bis Own court and of the courii subordinate to him. It 
is competent to a District Judge to act upon affidavits 
in an application under the I egal Praciiunners An, to 

declare certain persons as touts. Such ® !* 

warranted bySs. 194. / 47 . C.P.C. -(1P82). 

(itoi) «3 M.L.J. a72»a6 M. 390. 


S 35_Toat— DecUnttlon—Aiid exclaeloo from 

Golirto 

A District Judge directed that a list of certain 
named persons he framed declaring them to be touts 
and thereby he excluded them from the precincts of the 
District and Subordinate Courts of ihe district except 

when they themselves are parties to the aciion ocing 

heard or are witnesses in suits. Held, that the order 
should be set aside, as it cannot be brought within the 
ambit ofS. 36 (3', (4) nf the Legal Practitioners’ Act, 
1879^ until thev arc extended to the Bombay Prcii* 
dency. (1903) 5 Bom. L.R. 728. 


Ss 40 and 14 (5)— Interim suspension— -Power of 

District Judge. See: Legal Practitioners* Act. Ss. 14 
Para. (5) and 40. A.I.R. 1049 Ail. 642. 


5. Section 14, Legal Piactitlonera* Act, 1 « 

Kov^roed by S* 4® aaiiia Aci- 193 ^ 

Rang. 249—14 R. 735=163 Ind- Cas. 586. 


A District Judge framed two charges against a pleader 
under S. 14 ol the Legal Practiuonti s’ A<t. On ihe 
day they were framed, he suspendid bun. Wiih regard 
to the first, no opportunity was given to the pleader lo 
defend himself befiue making the order- A» regards 
the second liie Judge had before ihe date of the order 
remarked on a judgment on the pleader’s conduct in 
consequence of which the pleader had wiitlen a lelicr 
and filed an affidavit by way of explanation Held, 
that the order was bad, as the pleader had been given 
no opportunity to defend hirnstlf; that the observation 
in the judgment is nr.t such an opporiunhy, and that 
S. 40 of the L'-gal Practitioners’ Act governs all proceed- 
ings instituted under the Act. (1900) 24 M. 83* 

8 —Improper certificate by Advocate for 

petition for leave in forma pauperu— DlscipU- 
iMU-y action — Proper orders. 

Where, in a proceeding for disciplinary action ag.iinst 
an Adv'-cate forgiving improper certificate in a petnmn 
for special leave in forma pauperis it wa, found ihai 
the Registrar’s Iriierwa* not ciiculaicd by Uw Srciciary 
of the Bar: 

Held, that the Advocate should not he Suspended, 
direction to pay cons of the Advocate Gener-l being 
sufficient. 47 Cr.L.J. 77-A.I. R. 1945 P«b. 33 = 221 
Iod. Cas. 98. 


— — S 41— Removal of eamr from roll— Power 
of Oudb Chief Court lo rescind tbe order— Con- 
firmation by Local Government, necessliy of. 

Where the name of an Advocate was removed from 
ihe list of Advocates of the Oudh Judicial commi»noner*s 
Cou»i in igio and he prayed in 1933 that the order 
should be rescinded and bii name be rcsioiid to tbe 
roll of Advocates of die Oudh Chief Court: 

Held, that when the Judicial Commisrioner’s Court 
had, under S 41 of the Legal Piactitioncrs’ Act, ihe 
power 10 remove an Advocate from practice subject to 
confiimation by the Local Govt, it must be deemed to 
have posscsied a like power to rescind such orders and 
that this power possesn'd by the late Court of the 
Judicial CommHMMnemfOudh must be deemed to be 
vested in the Oudh Chief Gout l and the power of 
rc»cisMon could be exercised only with the sanction of 
the Local Govt, which bad hem obtained on the order 
passed by the Judicial CommiMioner’s Court. 

Held, also that the Advocate»s having indulged in 
foul abuse of several Govt. Officers was most unworthy 
of him, but in view of the fact that he tendered an 
apology and a period ol nearly fifteen years since the 
order removing hi» name had pasieH, and he appeared 
to have been chastened by adversity and seemed to 
have regained his sanity, he mus* be deemed to have 
been Bufficiently punuhed, and this was a fit ca'C in 
which the order might he rescinded and the Advocate 
reinstated subject to confirmation by the Local Govt. 
II OWN. <t68-3^Cr.LJ 678=A.I.R. 1934 Oudh 

140 -si 48 Ind. Caa. 299 (S.B.) 


. - $. 40 — Notice to show cause. 

The provisions ofS. 40 apply to Interim O'den of 
suspension passed under S. 14 , para. 5; before an 
interim order of suspension is passed the pleader must be 
asked to »how causeunder S. 40 and a rcpoit must be 
sent to the High Court under S. 14 (4). 15 C WN. 

869=13 C.L.J. 457= ta Cr.L.J. 33=9 Ind. Cas. 225. 

S. 4»— Suapenolan from pnctlm odtltfsot 


— Sch. a — IntespretatloiL. 

The expression ‘High Court* In the entry ^ In the 
Schedule referes to High Courts not establish^ by 
Royal Charter and only to pleaders^ authotued to 
practise in Courts subordinate to the High Courts and 
therefore, Art, 30 of the Stamp Act clearly applies to 
the advocates of the late J. Ct*. Court, Upper Burma. 
74 Ind. Cas. 9 i 3 «*t Rang. i4a—A.lJl* 1984 Rnog. | 


SOI LEGAL PRACTITIONERS' (FEES) ACT (XXI OF 19.6) — So. a, 3 and 4. 30a 


—(Madras Kulea) R. 17— Parchase by lesal 
pntctitioQor at sale in execntion of decree of 
client— If ‘‘misconduct*’— C.P. Code, O. ai, R. ?3 
—“Or other person*’ — Meaning of. 


R. 17 of the Rules framed by the High Court under 
*he Legal Practitioners’ Act only pr«>hibits a practitioner 
from purchasing from his client or from any othrr person 
any interest in a decree passed by the C'mrt in vihich 
he praciifees, but there is no rule prohibiting u practi- 
tioner from bidding at an auction held in executi'>n 
pmceedings instituted bv him on behalf of his client. 
The words “or other person** in R. 73 of O. 21, C.P. 
Code, does not include a legal practitioner who has no 
duty to perform in connection with the sale. [Desira- 
bility of a rule prohibiting a practitioner from bidding 
either in his own name or in the nam** of another at a 
Court sale held in execution of a decec obtained by 
his client pointed out] I.L.R. (t947i Mad. 541=225 
Ind, Cas. 29s = 47Cr.L.J 7t>8 = i946 M.W.N 20'?=5g 
L W. 161 =A. 1 .R. 1946 Mad. 245— (1946) 1 M.LJ. 

218 (F.B.) 


Legal Practitioners* (Fees) Act (XXI of 1926). 

See also; Legal Practitioner. 

■ Legal Practitioner— Certificate of fees. 

While It is a salutary rii>e that onlv the fee 
actuallv received hy a practitioner ihonld be men- 
tioned by him in hi« certificate for the purpo»e of the 
taxation of cost* between party and party, vis-a-vis 
his own client, he hat recently been placed in an 
advaniageoiii poiition. The I.e^al Practitioner*’ 
(fret) Act, XXI of 1026, not only allow* a lesal 

K raefitioner to (.ettle, by a private agreement with 
is client, the terms of his encarement and the fee 
to be paid to him for hi* profesiional service*, hut 
alto authoT i>e» him to enforce that agreement by 
leral procerdirtfi taken for the recovery of the fee 
due to him There can. therefore, be no d<'uht 
that the Indian Law doe* not now require a leeal 
practitioner to receive the whole of hi* fee before 
the hearing of the case, htit permit* him to make an 
agreement for the payment in future of the whole 
or part of hi* fee. TTie statute while conferrinc upon 
a legal practitioner the right to recover the fee 
promised bv hi* client, doe* not authorise the latter 
to rraliie it from his defeated adversary. The risht 
of a iiicccsslul parly to recover the rce from the 
opposite parly depends tipon the rule framed by the 
High Court which contemplate* that onlv the fee 
actually paid before the hearing ran be all.-vired at 
coils on taxation. 10:^6 A W R S5fi=2 B.R. <182 = 
A.I.R. 10*^6 P.C. i7fi = 4o CW.N. 9‘f^=t7 PI.T. 
429-38 P.I. R. 6R4 - 38 Bom. I, R 731=19 N L. J. 
163^=11036) M.W.N. 725="in36 O.W.N. 577=-58 A. 
307-63 C.L.J. 521 = 71 ML.J. 631=162 Ind. Cm. 
445 (P.C.). 

— 'ApplIcabUlsy to criminal proceeding*. 

Per King. J. — The language of the Legal Praeli. 
tlonrri* (Fee»> Act, 1926, It wide enough to applv to 
Criminal proceedings also. (1933) A.L-.I- 45i=A.T.R. 
*933 All. 417 — 55 A. 570—143 Ind. Ca*. 727 (F.B.) 

— Bani*Ser onrolled a* Advocate— Right to sne 
client. 

At Barrliter, whe has been enrolled at an Advocate 
of be High Court, it under no disability to *ue hU 
client for profettlonal tervire* done by artUig a^ 
plcadbgfor him. (1933) A-LJ. 45* = A.I.R. 1933 
^ 4 * 7"" 53 A. 570= 14S Ind* Ou. 797 (F 3 .). 


■— S. a— ‘Legal practitioner*, whether Include* 
Advocate. 

Under S. s fa). Legal Practitioners’ (Fees) Act 
1026, a ‘Legal Practitioner* means a legal prat lil 
tioner as dtfined in S. 3. Legal Practitioners* Act, 1879 
and the definition given by that S. 3 includes an 
Advocate of any High Court. A.I.R. 1931 Rang 
104=132 Ind. Cas. 719. ® 

Sb. 3, 4— Discharge of pleaders daring 

pendency of case — Rt muneration, calculation of 
—Disceetion — Several pleaders — Each, whether 
eoticled to full fee. 

Under th^ Lcpal Practuioners* Act as amended b 
1926, a Irpal pracirtioner is enhtlrd to receiver his 
fer fettled between himself and hi$ client. When he ig 
not able to prove luch a fctUemenJ, he is cnotleH lo 
tite fee which is payable to a succefifful paiiy under 
the rules. 

W'hen there are several retained by a client 

in the same vakalatnama. each of the VakiU is 
entiiled to claim from bif client the full fee stipulated 
for by him and not merely a rhare in the single fee 
allowed ai a^ain^t the logins party. 

Wi^helher the vaka1atnatT>a ha« been URTteH or not, 
the Advocates com err>ed are entitled to their remurie* 
rafion for the woik done by them on the principle of 

quantum meruit. 

W'hefher the Court ii not attetJing feet ag in a 
terminated ’litiRafion but it a^re^ring the remuneration 
for the work done and for the lo5g that the learned 
Advorateg ihem^elveg would suffer on account of ihc 
cc^aiion of their servirei hy their client, the 
compensation is within the discretion of ihc Court 
to hr ansei^rd upon the rirOpmUancri of the ra*c 
and need not nere^»ai»lv be upon the fcale of fees 
fixrd by the rulf** to he churprd agattM a li'Mop 
partv AIR. 1931 Pat. 137*13 ?.LT 200*131 
Ind. Cas. 5*^2. 

— Sfl. 3 and 4^ No aettirmeot of fee^Fee 
payable. 

Where if !• found a* a fret that no fee had hern 
fettled the amount payable bv a client 10 liit 
counsel, tie fee pavable would he a' on legal *ralc 
became ihere U no agrerrnmt having the force of a 
cotiirart. A.I.R* 1950 All 443* 

4— Fee sot settled— Right to taxable fee. 

The meaning of S. 4 of the Lreal Practiiioru rs* 
(Feri) Act, clearly n ifaf r\ri) j * mim 1 f r. 

in the ahbetice of a drfiniie ccMitract, is rnti led to the 
full legal taxable fee Jf a litigant ii not drsimus of 
paying the full le^al fee it is hi^ dutv to iriile. the 
fee vriih the legal practitioner befoie engaging h^m. 
If cannot be said that if m‘»re than one pracuu<inrr is 
all must share the taxable fee. 1949 A.W,R. 


engaged 

385- 


4* 

Pleaders engaged— No specific agreemenis to the 
amount of iheir feet— Fach Pleader ii eriiiilrH to the 
full fee aise ted. 20 PX T. 35a— (1939) 18 Pat 21 3*- 
5 C L.T. 34. 

— S. 4 — CU*Dt agrerlBg to maDtbiaoa and 
Pleader’* fees — Salt by Pleader. 

One of the term* of the engagrmrni of a Plra<J.T 
was that he would be paid Ri. 70 for himself apj 
Ri. 7 as his munsbi't remuneration ; 
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Held, that the Pleader uas eniiiled to kuc for the 

iDunsiiiana. A.l .R. 1938 Laii. 306 = 40 P.L.R- 12(1) 
= J76 Ind. Cas. 751. 

S. 4 — Absence of agreement, remnneratioa. 

In the absence of an agreerfent between a legal 
practitioner and his client, ilic lormer it entitled to 
fee computed m accordance wirh the law for the time 
being in force and not to a reasonable remuneration. 
A-I-R. t937 Nag. 32 = 1. L.R. (1937) Nag. 413=167 
Ind. Cas. 505 (1). 

S. 4 — Private agreement ns to foes — Enforcea- 
bility. 

Under the Legal Practitioners’ (Fees) Act, 1926, a 
legal practitioner can not only by private agreement 
sriile with a client the terms and fee but also sue 
for his fee due under that agreement. It is only where 
no such fee has been settled that his fee must be 
computed in accordance with the law for the titne 
being in force in regard to the computation of the costs 
to be awarded to a party in respect of the fee of 
his legal practitioner. Such a private agreement can 
be impugned like any other contract and in ca^e 
the agreement is avoided, the fee would have to be 
computed according to the rules for the time being 
in force. A.I.R. 1931 Rang. 104 = 132 Ind. Cai. 719. 

S. 4 — Rangooo, taxation rales. 

Rules 13, (provijo), 54 are governed by R 3. 
An Advocate is not precluded from suing for his fees. 
If it is alleged that the Advocate cave bad advice 
which constituted negligence in his d^uiics and pamal 
failure of consideration, as the part, of the comideraiion 
which is said to have failed is not atceriainable in 
money without collateral enquiry, such defence cannot 
be put up in the suit and the defendant's rcoicdy is 
by separate suit. AI.R. 1930 Rang. 343. 


Legal Practitioners Fees Rules. 

- .' " R. 33— Junior's fee— Conditions neceseary 
for allowing — Junior counsel pa8»'ing sway 
after fram'Dg ot issues— Fee whether allowable 
to another junior counsel comiog in thereafter. 

The fee payable to a junior counsel in a case under 
R, 33 of the Legal Praciilioners Fees Rules inuM be 
to the junior who wag on record at lea»( on the date 
of settlement ol the issues. 

Where in a case two counsel appeared, a senior 
and a junior, but the iunior died afier the framing 
of the issue* and another junior counsel wa* sub-ii(u« 
(ed in bis place, no fee would be allowable for the 
junior counsel under P. 33 of the L<val Praciitioners 
Fees Rules. The Court cannot give effrcl to the spirit 
of th^ rule overlooking its clear language. 

It it a matter for the Rule Committee to make 
suitable aniertdment to the rule to cover cases of 
this detcripiinn 6i L.W. 3B9 f2) = A.I.R. 1948 Mad. 
352=»948 M.W.N. 38o = (i948) i M.L.J. 344. 

R. 33— Scope — Senior engaged for argnments 

along wish junior in appeal — Fees a)lo*vabic — 
Senior if should have been on record even from 
the filing of appeal to be entitled to his fees. 

R. 33 of the Legal practitioners Feet Rules does 
not intend, and could not have intended that a 
senior would be entitled to hit fee only if he was 
^ tbe da;e of the settiemcQt of isfue 


in a suit or from the date fixed for the appearance 
of the respondent in the appeal. The rule is expressly 
made applicable only to the case of juniors and it 
would be against reason aud common sense alike to 
apply it to seniors. 

The phrasing of R. 33 does not show that the 
senior should b^ first in the field and that the junior 
must be engaged by him to assist him. Thc_ rule 
will equally apply to a case of a junior who is first 
in the field and engages a senior at a later staic. 

Hence in an appeal admitting of the appearance 
ofbo'h a senior aud a junior practitioner and the 
payment of fees to both, the senior ptacdiioncr 
med not have been on record in the appeal from 
the date fixed for the appearance of the resporid<nt 
in the appeal to be entitled 10 claim his fees. Even 
if he is engaged a» the time of the arguments, tiC 
would be eniith'd to his fees. 63 L W. 783=i0fo 
M.W.N. 62I = (i950) 2 M.L.J. 284 = A.I.R. 195 » 
Mad. 256. 

Legal Representative. 

See Civil P, C , Ss. 2 fi t) and 50, O.21, R. 22, 
O. 22, R. 3, and O. 30, R. 4. 

— Nature and extent of liability — Death of 
defendant in a suit for accounts. 

Where the defendant in a suit fir a-counts dies, 
hit legal represrniative would be liable only to the 
cxicnc of the asseis in h>s hands. 1949 A. M.L.J. 
63=A.1.R. 1949 Ajmer 83 (')• 

' Suit In good faith against person appeariog 
to be proper legal representative — Decree, if 
binding on deceased’s estate. 

If a plaintiff in good fai'h sues a person who 
appears to h'm to be ihe proper legal represrniative 
of the deceasid. and there is no fraud or collusion 
in the proceeding, then a decree so obtained is 
binding on the deceased's estate whoever may be the 
actual legal rrpiesrntaiive; ilie essrntial quesl'On to 
be cons'dired in such cases is. whether the estate of 
the deceased pcR n was lulBc'cnily represented by 
the legal representative who had been brought on 
the record. 54 C.M-N. 667=A-1.R. 1951 Cal. 228. 

Legal ReprcsOBlaCivcB* salts Act, (XII of 1855). 

Applicability. 

The Art relates oo]v to suits brought against the 
heirs of a decated perton for a wiong committed 
by the latter wi'hin the year pre'cding his death. 
(igo8) to Bum. L.R. 297 = 32 Bom. 348. 

• — —Suit for damages by manager of Hinda 
family - Effect of death. 

The Act does rot apply during the pendency of a 
suit fur damages for malicious prosecution by the 
manager of a joint Hindu family where he diet, 
since the Act relates to the maintainabiliiy of the suit 
and not to the coniinuaiion of it and imee the 
surviving members are not bii representatives. 31 
Ind. Cas. 4 (Mad.). 

~ S. i~-Damages for maltcions Prosecntloo” 
Right to sue for damages for mallclons prose- 
cution docs not Survive to a Icgsd xepreseiieatlvo 
of (he person wronged. 

Section 89 of the Probate and Administratioa Act 
lUid Act of 18^ sue designed to protect suiti 
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for wrongs done to the property of a deceased person 
but do not fx>end that protection to eoQipcn>aiiou 
for personal injury the right to which dies with the 
death of the person injund. The right to sue for 
legal expenses or other losst s cauH’d to a person due 
to a malicioi'S prosecution insiiluleH against him is a 
personal right and it docs not survive to the legal 
representative of such person 98 Ind. Cas. 590=48 
All. 650=24 A.L. J. 796= A. I. R. 1926 All. 610. 

% 

S« 1 — ^Rppreg€Otativ^’ meaning of— Right of 
solt — Nature of right — Lixmiaiion Act, S. 8 and 
Arts ais 

The word ‘reprcfcnt^live’ meatis and includes all 
or any of ihc persons lor \^hosc a s»iU unri^r 

the A'l can be maimainrd. In ihc abicnee of an 
executor or adminirti a^f r* or in caie he is unwilling 
to sue, the suit may be instituted by. ai.d in the name 
of, the reprcscniaiivr the d^craicd person. The 

’ right of ihe beneficiaries to compinsafon is a rijjht 
distinct in each, i e*, they arc cntithd to rrli^f 
separately in ic5pcctu{ the same cause of acti'*n 
which is enfoi ceahlr at the stul oi all <>r any one of 
them suing lor himself and ihe rest. Suits under the 
Act, are governed by An. 21 OJ ilc Liniii^iiuTi Act, 
and where one of the |>erson« enti led to sue is a 
major, umc will run ai against al)» The benf firtarics 
of a deceased person eniithd to sue urd«rthc Act, 
are neither joini creditors norj'iinl clain>auu widtin 
the moaning of S B €tf the 1 >n»iiati«m Act, and, 
consequently, the benefit coiifejied hy S. B of the 
Limitation Act cannot accrue to them* (1905) 15 
MX. J. 363=2^8 M- 4 ; 9 * 

Legatee. 

See : (i) Succeasion Act 

(^) WillB 

Legislative Council Rules Of Procedure. 

See: Conatltuttonal La\«— Legislature. 

—Subordinate legUlafurc— If can legislate with 
extra*territorial effret. 

Assuming that a suV^orclinatc Legislature cannot 
validly make laws imposing punishments on non- 
fuhjecti for ofT^'iires rt'mmiitr<| by thi-m oiPsidc ihc 
ten iinrial Jimili of its juriidiruon, lh* rr ran be no 
doubt that Parliament ran. if it so chooses, authorise 
even a subordinate Legislature to legislate with 
CKtra-territorial rfTrrt. A.I.R. 1946 C. 27=47 
CrX. J. 800- 1046 F L J 64 = «t2S Ind* Ca-. f>vo- 1946 
F.C.R. 04-(tn4fi) 2 MX J. 23= 1946 M \V N. S4>=* 
48 L-R* 740*1946 A W.R. (F.C.) 7=81 CX« 
263 (F.n.). 

—Method of mtking legislative 
Correction slips iniendrd to be stuck 
enptrs is deprecated* A.LR* ^946 
Bom. L-R« 8g8. 

The liberty of the subiecl is in existence in so far 
as it is sanctioned ana controlled hy law. The 
Lfpslalure hat full power 10 enact measures whii b 
would encroach upon the llheriiei of the subject. 
By proper enacimcnts in that behalf The Legislature 
can deprive a subject of his liberty of person or his 
righu of property and various other Ubesties which 
are bis priceless treasures. The realm of law ^ is 
supreme ; aaloa popoll Oat aapeoma lox. All tndivi* 
dual li^ty must give w^y to eonrideration of national 
safety. Even though the liberty of the subject has 
got to be jealously preserved, Legis lature U supreme, 
•nd if T^e^slauire enacts cmidn proviaioos which 


have the of curtailing the liberties of the sub- 

ject, the subject has to submit to f;uch encroachments. 
A.I.R. 194C Bom. 65*47 Bom, L.R. 68t=227 Ind. 
Cas. 304=47 Cr.L. J. 1048=] L.R 1946 Bom. 309 


amendments by 
into unamended 
Bom. 117 = 47 


See also: 


Legislattisre. 

(1) Constitutional Law 

(2) Interpretation of Statates 
(3} Govt, of India Act. 


Leg Ui at ure— Powers of. 

Sec — Interpretation of Statntes. 

Legitimacy. 

See aiso^Hiodu Law. 

Mahomedan Law. 

Evidence Act, Ss* 112, 114. 

— Acknowledgment ~ Mahomedan Law* 
See Mahomedan law. 9 Cal. W.N. 352. 

— — Hindu heir not bound to take* 

See Hindu L^w — \^'idow. 13 C.W.N. 
Ind Cas. P39* 


1^90 = 3 


Presumption of—Ceremony of marriage 
gone through — Treatmenf by relations^ etc. 

Wheieaman and a woman who were proved to 
have b^cn recognised by all pt r^ons concer* cd as man 
and wife, were so drgrribrd in in»pf'riant docume*nts 
and their daughters were respectably married as 
would Ik natural in the ca>^c of legitimate children. 
Held, that on th'se facts, following upon a ceremony 
of rnaffiage which undouhtedlv 100k place, iliough 
its validity was attacked. alTorded an extremely 
strong prenimpii(*n in favour of the validity 
of ihc marriage and Irgiijmacy of its offspring. 
The like prerunipii' H applies to the question wheihcr 
the formal lequi^i^cs of a valid marriage ceremony 
were saiiified. 38 Cal. 700^15 C.VV»N. 790*10 
M.U.T. 53 = (i9*i) 2 MWN. 91—13 Bom. LR. 
534*14 r:X. ). 72*21 MX. J. 923 = 11 Ind. Cas. 
S02. (P.G.)* 

Presumption of— From long cobabitatioo^ 

Where the moiher of a child was a prostiiute before 
coming to live with ilie father, the presumplion C'f 
legiiimacy aridng from long cohabitation is not of 
much weight. 22 All 345 = 27 LA. 105=12 Pom. 
L R. 447 = 8 MX.T. 59= *4 C.W N. 690 = 7 A.L. J. 
579= II C.L. J. 649»(r9io) M.W.N. 312 = 20 M.L.J. 
579= 13 O. C. 170 = 6 Ind. 674 (P.C,), 


Proof of — Entry io legal proceedlnga. 


A memorandum of appeal substituting a person as 
the son of the deceased parly is no proof of the 
legitimacy of the person. 21 lod. Cas. 274 (Oudh). 

— ^Proof of cobabltatioo and acknowledgment 
— Preaomption. 

Where there ii a prima facie evidence of 
cohabitation as man and wife and a course of 
treatment of the lady as wife and the children as 
legitimate, the presumption as to legitimacy is 
raised and can be repelkd only by strong, distinct 
and satisfactory evidence to the coqtrary* 15 C.L* J* 
6a<»sslAd« Cm* 678* ^ 
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LETTERS PATENT (AUahabad) (1866) Qa* 7 and 8. 


[On Appeal Set 45 Cal. 873=45 I.A. 73=47 
Ind. Cat. 513 (P.C.)] 

Proof of— Jagir Estate. 

In cases of succession to landed property of a large 
vain** or a Jagir more than ordinary care should be 
taken to place ihc legiiimacyof a posthumous son 
bevond ."ill possible dispute. 42 P.W.R. 1918=44 
Ind. Cas. 57. 


— Proof of— Presumption — Entry in Khewat. 

An entry in a Kbewat founded on a mutation 
proceeding showing the piff. to be the reputed son of 
a certain person is relevant in proving their 
legiiiniacy though, the d'fts. were not parties to such 
proceeding. i O.L J. 89=23 Ind. Cas. 972. 

Leprosy. 

See Hindu Law— Soccesslon. 

Lessor and Lessee. 

See (■) C. P. Tenancy Act, S«. xo^— 117. 

(2) Land-lord and Tenant. 

(3) Lease. 

t>etters of Administration. 

See (1) Prob. and Admn. Act, (5 of x8Bl) 

(3) Snccession Act, ^39 of 1983) 


Letters Patent. 


to cases where there is a charge and trial. An 
Advocate convicted under a criminal offence might 
properly be su>pendcd or removed from practice under 
R. 197, without further charge or trial. A contempt 
of court committed by an Advo''ate of the court in a 
matter concerning himself personally in his professional 
character, in the attempt to vindicate his profesdonal 
conduct in a publication for which be was solely 
rcfponsible, such that it may be dealt with by the High 
Court in a summary manner by fine or imprisonment 
or both, is a reasonable cause within the meaning of 
S 8 of the Letters Patent. 29 A. 95=4A.L. J. 34= 

5 G.L.J. 130=9 Bom. L R. 9=11 C.WJ'I. 273=17 
M.L.J. 74*34 l A. 41 (P.C.). 

— - CIg. 8, 87'— jurisdiedoo to deo] with Advo- 
cates. 

The jurisdiction to deal with Advocates gtill vesu in 
the High Court under Cl. 8, Letters Patent, and the 
High Court, in exercising that jurisdiction, ii perfor-* 
ming a function dirretrd by (he Enters Pateid, and its 
Benches are, therefore, governed by the rule as to the 
opinion of the majority mentioned in that clause. 
TTicre is nothing in the Bar Councils Act, or in any 
rules made tl<ereunder which is inconsistent with the 
provision that the opinion of the majority of the judges 
hearing the case should prevail. Indeed the fact that 
the Act is silent and so are the rules would .suggest that 
the provisions of the Letters Patrnt have necessarily 
been retained. (Remedy of aggrieved Advocate pointed 
out). 1935 A.W R. 1245 = A.LR. 1935 All. 1037=37 

*39 (a) = (»93fi) A.L.J. 383 = 58 A. 406=159 
Ind. Cas. 653« 


— LetCcra Patent— ^Allahabad}, (1866}'— Power to 
frame rules. 

The basis of the power of High Court to frame rules 
is the power of High Court to do all things that may 
be neC'-ssary to do in order to carry out the provuions 
of the Letters Patent and the C. K Code. That being 
the case and it being only a lubotdinaie body in the 
matter of frhming of rules it has no power to 
so frame rules as to override either the provisions of 
the C. P. Code, or the Letters Patent. 1930 A.L.J, 1126 
= A.LR. 1930 All. 558. 

Cl. 7- 

A Barrister of England as a Barrister has no right 
to practise in (he High Court or in any Court subordi- 
nate to the High Court But a Barrister who has been 
enrolled as an Advocate of the High Court of Allahabad 
is under no diiabilily to sue his client for professional 
services done by acting and pleading for him. (1933) 
AL..L 45>*A.I.R. 1933 All. 417=55 A. 570=143 
Ind. Cas. 727 (F.B.). 

CIb. 7 and 8— Joriisdicrtion of High Coait to 

deal with Barrister— Advocates of Court- Rules 
x8o, i8x, X97. 

Barrister-Advocates of the Allahabad High Court, 
(Le., those who are members of the English bar and are 
admitted as Advocates of the High Court) are subject 
to the disciplinary jurisdiction of the said High Court; 
and a Bench of three Judges can, according to Rule 2 
of the Rules of Court, hear and decide a charge against 
an Advocate. Rule 197 of the Rules of Court which 
provides that the Chief Justice and the Judges present 
for the time being in Allahabad may suspend or remove 
any Advocate provides for caKs in which the Chief 
Justice and Judges may, for good catue, and without 
charge or trial, suspend or remove from the Roll of the 
Court gay Advod«td of the Court^ and does not apply 


—Cl. 8— Jurisdictloa oader. 

The mere fact that the words in Cl. 8 are “especially 
empiowered to remove or lUipend from practice on 
reasonable cause’* would not necessarily show that the 
High Court IB not exercising anv jurbdiction when it 
exercises such power. (1934) A L J. 722 = 56 A. 702 
“A.I R. 1934 All. 898=4 A. W. R. 1129=150 Ind. 
Cas. 699. 

Cl. 8— Enquiry Into coaduct of legal practi- 
tioner— Procedure. 

While it is not incompetent for the High Court to 
deaj under Art. 8, with charges of a criminal nature 
gainst a practitioner unless and until these have been 
investigated by a Criminal Court, it it eminently fitting 
that in such cases, the criminal prosecution should 
precede any disciplinary decision. 

Art. 8 prescribes no special procedure for dealing 
with complaints against the conduct of Valcila practi- 
sing before the Court, and merely empowers the Court 
**to remove or suspend from practice on reasonable 
cause” Anvocates, VakUs or Attorneys-at-law of the 
Court, The procedure to be followed in such cases is 
thus left to the discretion of the Court, but it is 
manifest that where grave charges are involved, care 
should be taken to see, not only that justice is done 
but alio that Justice should teem to 'be done. An 
appropriate guide in dealing with such cases is to b« 
found in the dticiplinary provisions of the Legal 
Practitioners’ Act, 1879. 

It is undesirable that an investigiition under Art. 8. 
into the conduct of a legal practitioner should proceed 
before the same Judges as have beard the case out of 
which the charges arose. Such charges should be 
enquired into by a Tribunal which has had no previous 
association with the matters in issue. A.I.R. 1931 P.G. 
ng=(i93i) A.L.J. 450=35 0. W. N. 640=53 C.L. J* 
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405-(i9sO M.WN. 603-33 BomX.R. 945-53 A. 183 - 

-34LW 59=61 M-L.J. >30=58 lA. i 5-2=»32 Ind* 1 
Cii. 608 (P.CO- ■ 

a B-Miscondnct of pleader— Notice Issaed 

by Hlih Court 00 i3<b *9*8' Councils 1 

Act coming into force on ist Ju**© — Notice is 
ultra vires. 

A notice was uiucd on 13th june, 1928, by H>gb 
Court against a pleader calling upon him to »now 
cauiewhy he should not be dealt with under the 
I/gal Practitioners’ Act for professional misconduct. 
Objrction was taken by the pleader in view ol the 
Bar Councils Act which had come into force on 
lit June, 1928. 

Held, that the provisions of the Letters Patent, in so 
far as they may conflict with the provisions of the Act, 
were abrogated by S. 19 (2) and therefore it was 
neceisaiy for the case to be either referred to the oar 
Council or at any rate for the Bar Council to w 
consulted. The Court was not properly seikfd of the 
case and that the notice issued to show cause was, as 
framed, ultra vires and a nullity. 112 ^"8- Cas. 214 
= 5t All. 76=26 A.L.J. 1039=29 Ci-L- J- 9g8=A.I K.. 
19*8 AU. 439 (F.B.). 

——Cl. 8 — Vakil— Professional misconduct. 

A_ Vakil, engaged to defend in the Court rf 
Sessions, certain persons accused of murder, prepared 
and pul before the Sr»8ions Judge a statement which 
purported to be a petition issuing from his clients and 
drafud on their instructions. In faci it was a petinon 
which originated with him without instrurlums from his 
clients and which contained allegations which were 
made recklessly and without reasonable ground of 

belief. Held, that the Vakil was guilty of professional 

misconduct and under S 8. Letters Patent, the Vakil 
was suipriided from practising his profession. 4^ All. 

450= 18 All. LJ 4'9=2 U. P. L. R. (All.) i30=«* 
Cr.L. J. 469—56 Ind. Cas, 501. 

— a. 8. 

Acts which scandalize the Court as libels on its 
Integrity or the inieg iiy ol its judges, offtreri and 
proceedings are all instances of such misconduct. 

Hence when an Advocate published, in ® paj^r 
Mbliihed by him articles throwing discr'dit upon t e 
Judges of the Court in various ways, and hw defence 
laiar alia was that he had done so in his capacity 01 
Editor and not in his capacity of Advocate of^ e 
Court; Held, that he ^s guilty of professional 
miicooduct and the High Court had power to dea« 
with him under S 8 of the Letters * 

of the Rules of the Court* 1906 A- W.N. 23b— 
3 A.L. J. 59a. 


(i9«0 


Q. 10— AppoaS— Pvoeadtar*. 

Procedure In Letters Patent appeal like the pro«- 
durt in any other civil appeal U governed by e 
Code. But a Bench hearing Lrtteia Patent appcM 
deilvei its htrisdiction to hear the appeal from the 
Letten Patent and not from the Code. A I.R. >93 

AU. t 44 -(i 9 S 0 AL J. » 87 =M A. 5 W= < 3 * 

H W)- 


——Cl. 10 — Appeal to aingle Judge agmlnat order 
pabsed on review by appellate Court — DiamiBaal 
^Appeal under Letters Patent filed though leavo 
was refused — Maintaioabiltty. 

Where an appeal against an order passed on review 
by the low<» appellate Court is dismi.krd by a single 
Judge of the High Court and leave to appeal is 
refused, it is not open to the parly to file an appeal 
under Cl. 10 of the Letters Patent. 1950 AL-J. 348 
= A.1-R. 1950 A. 534=1950 A.W.R. 551. 

Cl.io— Appeal under— Competency — Dismi^snl 

by siogle Judge of appeal against judgment 
passed in appeal by the lower appellate Court. 

An appeal under Cl. to of the Letters Patent (All.) 
will not lie against the dismissal by a singly Judge of 
an appeal agaiml a judgment passed in appeal by the 
lower appellate Court and when the single Judge 
bad rrfu.ed leav." to appeal under the Letters Patent. 
iQt.0 A.W.R. 38 (i) = A. I. R. 1950 A. 226=1950 

AL.J. 74- 

Cl lO— Appeal from order In eneention— 

Difemissal — App*®!- 

Under S. 10 of the Letters Patent rAllababad). no 
appeal lie* f'om the order of a tingle Judge of the 
High Court dinnisting an appeal from an o-der of the 
executing Court on an application under O. 21. R. 90 
to set a^ide an ex'CUlion »a'e, 14 A. 226, F. 39 All. 191 
= 15 A-L J- 46*39 Cas. 460. 

Cl. xo— Appeal under— Plea of Jurisdiction 

0Ot pressed before single judge- If open. 

A p'ea of want of jut hdiciion can be ralted in a 
Le-ters Patent appeal even ihough it ba» not been 
pre*sed hrfoie the S>tgle Judge. iQ?5) A L J 63s- 
IQ35 A W.R. 58 s=A.I.R. igSi All- 760-57 A. 916- 
156 Ind. Cas/28t. 

Cl. 10— Appeal under— Pie* of jorlsdlctlon— 

If open for the first time, 

A point involvings* ouestion of jurisdiction can be 
I tak.-n UP in the Letter* Patent nppeal even for the first 
ime 573 = A.I.R. 193* All 27.3-110^2) A.L. J. 

293-138 Cas. 583 (2) (F B.). 


Q. 8— Scopo. 

S** C. P. C , O. 44. r. I and O. S3* >“• 3 

A.W.N. 913=34 A. 179. 


Cl. 10- Appeal— Review of Judgment— If open. 

No app’icath-n I'*** f^f f^'vlew of a judpment parsed 
in a 1 eiiers Paiml appeal A.I.R. iQti A'l. 24s = (i930 
A.L. j. .87=53 A. 535= -3.. l.'d. C«. 24 (F,B.). 

C] 10 — Appeal— Review of jvdgment. 

An application for a review of judgment >1 allowable 
where the decree w*i given in an appeal under Cl. to 
of the Letters Patent. 16 A L- J. 964-48 Ind. Cas. 476. 

—CL 10— Appeal- Revision. 

No appeal under 10 of the Letter* Patent of tbe 
court will lie from an order of a single judge of the 
court disposing of an application under S. 622 of the 
CP. Code, 1882. 14 A 2*6, 15 A. 373, *2 B. 891 and 

99 M. ioo,foIL 1905 A.W.N. 918— 36 A. 133. 


Under S. to of Letters Patent fAllahabarf) no Court- 
fee can be levied on an appeal from the judgment of * 
single Judge of the High Court. 63 Tnd* Cas. 318=44 

MC 19-19 A>lrJ- 677-AJJl. 1938 All. 164. 
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•“Cl. 10 — Cros6»objeciioo. 

The provision of the Code of Civil Procedure as to 
cross objrcfion,. do not apply u. aypraU under the 
^ucrs patent 21 All. 207, FolL 70 loj. Cas. 48^1= 
A.I R 1922 All. 55. ^ 


>0 — Judgment Interlocutors orders 
during pendency of suit— Appealability. 

Under the Letters Patent (All.). Cl. 10, an appeal 
hrs only agaiiui a judgment pass'd by a learn'-d siticle 
Jud^c and a jMn^fnc*'i wiihin iliu mcafiing of ihis clause 
means an a'ljiidic.itioii whi h conclusively determines 
the righcs of the parlies. Appeals are not allowed t© be 
filed against mere interlocutory orders during the 
pendency of a case, igr,© A.L J. 845=1950 Comp. C. 
238 = A.I.R. 1950 All. 309. 


Cl. 10 — Judgment — Order dlsmieslng appHca* 
tion for impleading applicants as legal repre* 


sentatives of deceased party to an appeal — Appeal* 
ability — Test. 


An order dismissing an application for impleading 
certain applicants as legal representatives of a deceased 
party to an appeal is a “judgment’* wiihin the meaning 
of Cl. 10 of the L*"ticrs patent of the Allahabad H-gh 
Court as it would determine the appeal itself and it 
therefore appealable. I.L R. (1050) A. 120—1949 A.LJ. 
191= A.I. R. 1949 A. 604= 1949 A.VV.R. 303. 


——Cl. 10— Judgment — Slagle Judge refaelng 
Slay of caecution pending appeal — If Judgment. 

No appeal lies against the order of a Single Judge 
refusing an application for stay of execution of a decree 
pending -the disposal of an appeal since .such an order is 
not a “Judgtneni* within the meaning of Cl. 10. (1940) 
A.L.J. |6 = A.I.R. 1940 All. 242=I.L.R (1940) All. 

121 = 19(0 A.W.R. 2g= 188 Ind. Cai. 797. 


— Cl. 10 — Judgment — Oi'der passed by Single 
Judge la second arrpeal refusing to set aalde abate* 
ment of appeal— Whether judgment. 

The word ‘Jurisdiction” in the f.etters Patent covers 
the exercise of all the powers of the Court in a particu* 
lar jurisdiction in which the case comes before it. The 
Letters Patent do not coniempiaie that a case which 
comes before the Court in one kind of jurisdiction 
can be supt>limenled bv the exercise by the Court of 
any other kind ofjurisdiciion. When a second appeal 
comes bcf'ire a Judge of the High Court, if it is within 
his jurisdiction, the jurisdiction which he exercises is 
jurisdiction of second appeal. Thai jurisdiction Covers 
all the orders which he may make in the course ©f the 
second appeal from its commencement to its termina- 
tion. Therefore an order passed by a Single Judge in 
second appeal refuiiog to set aside abaicmcni of appeal 
is an order passed in the cxrrcisc of second appellate 
jurisdiction. Such an order does not amount to a 
“judgment” wiihin the meaning of Cl. lO, and therefore 
no appeal lies. And further, if the order amounts to a 
‘'judgment’’ then the permission of the Single Judge 
would be necessary for an appeal to lie. A.I.R. 1939 
All. t85=(i9i8) A.L.], 1107= 1938 A.W.R. 74=:I.L.R. 
(1939} AIL 19=180 Ind. Cas. 558. 

4 

— —Cl. 10— Jadgment, meaftiog of. 

The icrin “judgment’* in the Letters Patent of the 
High Court means in civil cases a decree and not a 
judgment in the ordinary seme. A dislinction cxisU 
between a decree and a judgment at contemplated in 
Civil P C., in which the judgment contains the reasons 
and the decree embodies the fir^J order which governs 
the rights of the pardes. ^ 


In a first apppeal pending before the High Court 
one of the panics died and two sets of claimants filed 
applications to be brought on the record as bis legal 
representatives. The Court came to the conclusion that 
the contesting respondent should be considered as the 
legal representative of the deceasrd and accordingly dis- 
missed the application of the present appellants. An 
appeal was preferred against this order; 

Held, that the word ‘judgment* in the Letters 
Patent could not be extended to such casts. So far as 
the two rival claimants were concerned, the question as 
to who wa,i the Irgai representative of the deceased had 
not been finally adjudicated upon and could be re- 
agitaird as between them. It was, therefore, not a final 
adjudication of the rights of the parties by the Court at 
all. All that was necesr-ary was to bring on the recoid 
some person who was found to be the legal represrnta- 
livc ol' the deceased so that the ca»e may be proceeded 
with and the rights of the opposite party finally deicr- 
nrined. Consequently, no Letter Patent appeal lay from 
theorder. iq«fi A W.R. 1164= f 1936) A.LJ. 1381 = 
A.I.R. 1937 AIJ. i 92=I.L.R. (1937) All. 381= 168 lud. 
Cas. 178. 

Cl. 10— Judgsnent — Order transferriog case 

was not judgmeoC vvithia Cl. 10. 

An order transferring the care was an order passed in 
the exercise of the discretion vested in the Judge and 
cannot be regarded as a judgment within the meaniug 
of CL to as it did not amount to any decision as to the 
rights of the parlies at all. 

The Judge had perfect jurisdiction even independently 
of S. 24, Civil P C. to transf'T a suit from one Court to 
anodicr Court under S. 107 (b). Govt, of India Act and 
an order passed under that section is non-appealable. 
A.I.R. IQ3S All. 750=(«935) A.LJ. 968= 1935 A.W.R. 
922= 156 Ind. Cas. 43. 

Cl 10 — ^Judgment— Slagle Judge refusing to 

extend time under S. 5, Limitation Act. 

The order of the Single Judge dismissing an appli- 
cation under S. 5 Lim. Act, and refusing to extend 
lime is not a judgment vrithin the meaning of Cl. 10, 
and accordingly, no appeal lies from that order. A.I.R. 

i93«;AU. 620=1935 A.W.R. 743 = (*935) A.L J. 681 = 
57 A. 983 = 157 Ind. Cas. 347 (F.B.) 

Cl. 10. 

“Judgment” should not be read at meaning only 
“decree** and not as a final "order.** (1933) A.LJ- 
*a7=A.I.R. 1933 All. 262=55 All. 326=142 Ind. C^ 
33« (FB.) 


Cl. xo— ‘Judgment*— Adjudication must be 


final. 

The test is not what it the form of the adjudication 
but what is its effect in the suit or proceeding in which 
it >6 made. If its effect, whatever ittform may be, and 
whatever may be the nature of the application on which 
it is made, is to put an end to the suit or proceeding 
to far as the Ciurt before which the suit or proceeding 

is pending it concerned, or if iu effect, if it is not 
complied with, b to put an end to the suit or proceed- 
ing. the adjudication it a judgment within the meaning 
of theclaute. An adjudication on an application which 
is nothing more than a step towards obtaining a final 
adjudication in the suit it not a judgment wthin the 
meaning of the Lettert Patent. 35 Mad. i; 17 All. 44a, 
Foil. 70 Ind. Cas. 805=20 A.L.J. 8or=4.5 All. 66= 
A.I.R. 1923 AIL 44. 
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—CL lo— Judgment — Meaning— Cr. P. Code* 

S. 195— High Court — Meaning- 

Order of sanction for prosecution under S. 195, 

Cr P.C. is not a judgment within Ci. 10, Letters Paf'nt; 
it is not appealable, when passed by a Judge of High 
Court, who when siting alone to do his part of his work, 
is the High Court itself and not subordinate to any 
Bench of the H'gh Court. 39 AH- 147=14 A.L.J. 1230 
= 17 Cr.L. J. 537=36 Ind. Cas. 585. 

—Cl. 10— Leave to appeal. 

Leave to appeal is necessary if the judgment appealed 
against is delivered after the amendment to the section 
which makes such leave necessary. 1 10 Ind. Cas. 719 = 

50 All. 865=26 A.L.J. I3I7 = A.LR. 1928 All- 7<'^- 

— — Cl. 10 — Leave under. 

Principles governing grant of leave to appeal under 
Letters Patent stated. A.I.R. 1941 AH. 9'=’(t94o) 
A.L-J. 762=1940 A.VV.R. 539= 193 Ind. Cas. 498. 

— — CJ« to —Malicious prosecution. 

In a suit for damages for malicious prosecution the 
question whether the defendant had reasonable and 
probable cause for instituting criminal proceedirigs 
against the plainiifT is a pure question of fact. And 
where the lower Couris, after judicially con.Mdering the 
evidence, 6nd that the absence of such cause was not 
proved by the plainlifT the High Court cannot disturb 
ihc finding nor is it a 6t case to be errtiheri for an 
appeal under the Letters Patent. 117 ind. Cas. 619= 

A. 1. R. 1929 All. 429. 

Cl. 10— Order of Single Judge passed in 

appeal. 

Unless there is any specific provision to the contrary 
m the Civil P C., it cannot afp-ct any special law or 
special Jurisdiction or power which is conf'-rred on (he 
High Court. Tlie Letters Patent undoubtedly confers 
such special jurisdiction and power. The provisions of 
the Letters Patent are saved by virtue ot S. 4, Civil 
P.C., unless there is specific provision to the contrary. 
S- 104 (q), Civil P.C., does not contain any express pro- 
vision which would suggest that the provisions of the 
Letters Patent have been abrogated. Conietjiienily, 
under Cl. in, Letters Patent an appeal lies from the 
order of a Single Judge passed in appeal. A.I.R. 1937 
All. i65=(i 936) A.L.J. 1326=1936 A.W.R. 1155 = 
I.L.R- (1937) All. 386= 167 Ind. Cas. 653. 

—-Cl. 10— Order retnrniog memorandum of 
appeal for prcaentatloa ia proper Coai*t — C P.C. 
(iBHa)* S. 588-Appeal— If Uea. 

No appeal Pes under S. to of the Letters Patent from 
an order of a Judge of the High Court directing a 
memorandam of appeal for presentation to the proper 
Court under S. 5O8 of the C. P.C , t88a. i Ind. Cas. 
»37 (All.) 

— —Cl. 10 — Order on review application. 

<Vn appeal does not lie against an order rejecung an 
application for review of judgement even under S. 10 of 
the Letters Patent. 84 Ind. Cas. 585=21 A I. I. 34 >'“ 
45 All. 535=4 L.R-A. Civ. 9 i 8=A.I.R. 1923 All. 356 * 

• 

* CL to — lUsnaad— Order of remand by epp*l* 

Inie Court— High Court upholding the or*d«r— No 

pppaal Uoa. 


d) (1866) — Cls. to and ii. 

An auction-purchaser brought an objection under 
O. 21 . R. go. on the ground that no mention was trade 
in sale proclamation of an existing encumbrance. His 
applica'ion was dismissed and he brougt a suit and the 
7ridl Court dismisserj it but the appellate Court 
held that the plaintiff had a right to me t.ii 
the ground of fraud, misrepresentation or material 
irregularity in the sale, and leinanded (he case. On 
ajipeal High Court upheld the order of remand. 

Held, no Letters Patent Appeal was ronipetent. 

All. 191, Foil. 4 L.R.A. Civ. 227 = A.I.R. 1923 All. 
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— —CL 10 —Remand by Single Judge. 

An appeal lies und^r Cl. 10 against an order 0 
remand parsed by a Single Judge of the High Court 
under O. 41, R# 23, Civil P.C, 

The word ‘'judgment’* in Cl- 10 or Cl 15, Letters 
Patent of the Hombay* Madras and Calcutta High 
Court', should not be read aR meaning only a ^‘decree*’ 
and no' also a final ‘'ord»T.*^ ('9^) A LJ. 12} = 5^ A. 
3?6=AI.R. 1933 All. 262 = 142 Ind, Caf* 331 (F.B.) 

CIs 10 — Remand by single Judge* 

Appeal lies from an order made by a single Judge of 
High Court remanding an appeal to the lower Appel* 
latf* Court for re*hcaring. .\. I,R. 1925 P C. 155, Dist. 
96 Ind. Cas. 666 = 48 All. 6O4 =24 A.1..J. 892 = A.I.R . 
192,6 All. 669. 

— —Cl. 10 — Scope. 

No Letters Patent appeal lies from an order passed in 
the cxercikc of criminal jurisdiction of a Single Judge 
of the High Court. (1934) A.L-J. 946*.‘\.I.R. 1935 
All. 55 = 36 Cr.Lj. 554'=-^4 A.W.R. 1406=154 Ind. 
Cas. 638. 

Cl. 10 — Scope — Application under S. 491 

Criminal P.C. to High Court, dismissed— 
Appeal, if maintainable. 

A minor was the cliild of A and B. A dispute 
arose between the fa' her A and mother B as to the 
custody of the minor. An application was made 
before the High ( ourt under S- 491, Criminal P.C. 
by B against A praying that the minor should be 
brought before tite Court and delivered t© B. This 
application was di-imissed by a Single Judge of the 
High Court. B preferred an appeal under Cl. 10. 

Held, that the appeal was not maintainable, inas- 
much as the the power exercised under S. 491, 
Criminal P. C., is to be exercised on the criminal 
side of the jurisdiction of the (I'ourt and Cl. 10 
expressly dcbaisan appeal from an order passed 
“in the exercise of criminal jurisdiction.” 

Held, also, that tlie proceedings being in the 
nature of an appeal purporting to have been 6led 
under Cl. 10 costs might be awarded. A.I.R. 1934 
A11.606=(1934) AL.J. 684=3 A.W.R. 297 = 56 A. 
899=150 Ind. Cas. 740. 

CI. 10— U. P. Tenancy Act, Ss. 180, 175— 

Appeal — Jurisdiction;— See U. P. Tenancy Act, 
S. 180.(1904) A.W.N.48=1 A.L.J. 105 = 26 A. 375. 

—Cl. 11 — ‘Civil Courts.’ 

The term “Civil Courts” used in the Letters 
Patent. Cl. 1 1, docs not cover a tribunal created 
under a particular statute for a particular purpose, 
e. g-t a Court created under the U.P. Mumcipalitu • 
Act. 87 Ind. Cas. M =47 All, 513=23 AL.J, 385 = 
6 L.R.A.riv lOtsA.I R. 1025 All. 380 (F.B.) 
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-—Cl. II— Right of appeal— No appeal lies 
unless right to appeal is expressly conferred by 
statute. 

The constitution of the High Court as a Court of 
appeal is Quite a d>tlerciit thing tiom saying that 
it lias juiisdiction ly ticar appeals from every 
decree or order passed by a Suoordinate Court. If 
there «s no law or regulation which allows an 
appeal to It, the High Court cannot assume an 
appellate jurisdiction. The power of revision and 
supcnntciidcace, however, IS much wider. 92 Ind. 
Cas. All. 1U4=2J A.L.J. 965=A.I.R. 1926 

All. 113. 

• 

Cl. 12 -Application for appointment of 

mother as guardian and to order lather to 
produce child in Court. 

It cannot be laid down as a general rule that the 
High Court should, in all cascs, take action under 
Cl. 12. although the applicant has an alternative 
remedy u tder the Guaidians and ^ards Act, by 
an application to the District Judge. There may be 
cases m winch complicated Questions oi fact 
have to be ascertained and such cases might be 
more suitably dealt with in the Court of the Dis> 
trict Judge where witnesses could be examined 
and corss-exammed. But where no important 
matters of fact have to be ascertaincdi the High 
Court can entertain an apphcation under Cl. 12. 
(1934) A.L.J.399=A.1.K. 1934 A.722=3 A.W.R. 787 
= l501iid. Cas. 149. 

Cl. 12— Joint Hindu family— Jurisdiction 

under the Act is not generally exercised in the 
case of a Hindu joint family. 

The jurisdiction of the Court of Chancery with 
regard to the persons and estates of infants, which 
descended to the Supreme Court of Calcutta and so 
to the High Court at Calcutta and so to the 
Allahabad High Court by virtue ©£ CK (12), 
Letters Patent exists. But the High Court is 
reluctant to exercise the same in the case of a joint 
Hindu family as it is sanctioning a wholly new 
practice. 112 Ind. Cas- 873=50 All. 709=26 A.L.J. 
595 = A.1.R. 1928 AH. 709. 

— Cl. 16— Constitution of High Ooart— 
Appointment oi sixth Judge— Legality. 

The appointment of a sixth Judge to a High 
Court created by Letters Patent is legal. 36 All, 
168=12 A.L.J. 231 = 15 Cr.L.J. 200=22 Ind. 
Cas. 984. 

—Cl. 22— “Court”— Village panchayat— High 
Court cannot transfer criminal proceedings 
pending before village panchayat. 

A village panchayat constituted under the Local 
Act VI of 1920 is not a “Criminal” Court within 
the meaning of Chapter 11 of the amended Cr. P. 
Code; therefore, S.526 would have no application. 
So also S. 22 of the Letters Patent (Allahabad)does 
not apply and the High Court has no jurisdiction 
to direct the transfer of a case from a panchayat 
Constituted under the Local Act* 

Per Kanhaiya Lai, J.— A village panchayat is a 
Court for the purpose of S. 22 of the Letters 
Patent, and in the absence of any limitation im* 
posed by any Act, the High Court has power 
tinder that section to transfer any crimmal pro* 
Cttdiog ewdiag bfiffitii a village canehayat tp an- 


other village panchayat empowered to take cogni- 
zance thereof. 83 Ind. Cas. 350=46 All. 167=21 
A.L.J. 925=25 Cr.L J. 1390=A.1.R. 1924 All. 265. 

Cl. 26— Jurisdiction to declare marriage 

null and void. 

The jurisdiction in matrimonial matters con- 
ferred un Ailanabad Higti Court by Art. 26 is to 
be exercised m accordance with the provisions of 
the Divorce Act 1869 and in accordance with that 
Act alune. So far as the suit for declaring a mar- 
riage null and void is based on the grounds that the 
petitioner was an idiot at the time oi his marriage 
and that the consent ot ttie petitioner was obtained 
by force or fraud# ihe jurisdiction of the High 
Couit exists, because of the piovisions of S. 19, 
Divoice Act, 1869. This Act does not empower 
the High Court to declare a marrigage null and void 
on the ground that the ceiemonics necessary for a 
marriage enjoined by the Church have not been 
performed. The reason is that S- 4, Divorce Act 
does not allow the High Court to exercise its matri- 
monial jurisdiction othei wise than under the rules 
laid down in the Act and the Act nowhere confers 
on the High Court a jurisdiction (o hear a case for a 
declaration liiat a ccitain marriage is void because 
of non-observance oi the essentials of the Chuich. 
A suit based on tne ground of non-observance 
of essential ceremonies must, therefore, be institut- 
ed in an ordinary Court of original civil jurisdic- 
tion namely, in the Couit of a Munsii or a Subordi- 
nate Judge, according to the pecuniary and terri- 
torial jurisdiction of such Couit. it is no doubt 
open to the High CquiI when such a suit is institut- 
ed in the Court of a Munsif or a Subordiate Judge, 
to transfer it to itself and to try it under its 
extraordinary original civil jurisdiction. But no 
such suit IS permuted by the law to be instituted 
directly in the High Court. A.I.R. 1934 All. 273 
=3 A.W.R. 70=(1934) A.L.J. 1129=56 A. 428=153 
Ind. Cas. 733. 

Cl. 27 — Applicability. 

Appeal to High Court under Civil P. C.— Cl. 27, 
Letters Patent (All.) will not be applicable but 
S. 98, Civil P.C. applies. A.I.R. 1932 All. 195= 
(1931) A.L.J. 1157=137 Ind. Cas. S8. 

—Cl. 27 — Custom — If point of law. 

A custom is a law and the existence of a law 
binding the parties is a point of law and not a point 
of fact. Hence upon a difference between the two 
Judges on a point 01 custom the case can be referred 
to the third Judge under Cl.27. A.I .R. 1938 AH- 321 
= (1938) AX.J. 400=1938 R.D. 505=1938 A.W.R. 
251 = 1.L.R. (1938) All. 396=175 Ind. Cas. 665. 

Cl. 27. 

Opinion of majority of Bench dealing with 
any particular case should prevail. A.I.R. 1935 
AH. 1037=1935 A.W.R. 1245=37 Cr.L.J = 139 (2)= 
(1936) AX.J. 383=58 A. 406= 159 Ind. Cas. 653* 

27— Judges of Divsion Bench disagree- 
ing— Procedure to be followed. 

Where two Judges comprising a Division Bench 
hearing a first appeal have disagreed either in law 
or in fact, the procedure to be followed is 1^ 

not that la^ down in S» 98| 

Civil P. C, 
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GI. 27 governs the procedure in case of dis- 
agreement in first appeals as well as Letters Patent 
appeals. A.[.R. 1^38 AU. 6 U A.L.J. 1027 = 

1938 A.W R. 7l2=i.L.R. (iy38) All. 972=178 
Ind. Cas. 683 (F.B.) 

Cl. 27 -Effect of two Judges hearing an 

appeal from single Judge, being divided in 
opinion. 

S. 575, C. P. G., 0882) does not in 
respect ot appeals under a. 10 of the Letters Patent 
override S. 27 of tne Letters Patent, and conse- 
quently, when two judges of the bencU hearing a 
Leiteis Patent appeal diSer, the opinion of the 
senior Judge prevails. 1903 A.W.N. 162 — 26 A.IO* 

Cl. 27. 

Under Cl. 27, when all the Judges have ex- 
pressed their opinions, the point has to be decided 
according to the opinion ol the majority oi ihe 
Judges who have heard the case, including those 
who first heard it* (1933) AtL.J. ll27=A.l.R. 1933 
All. 861=56 A. 39 S 3 146 ind. Las. 84 (S.b.J 

Cl. 27— Scope, 

The mere fact that the matter involved is one 
of some difficulty for decision is no ground for re- 
ferring a second appeal to a Bench 'Ot two Judges. 
A.I.R. 1931 All. 207-=(l93l) A,L.J. 267 = 149 Ind. 
Cas. 717. 


exercising “jurisdiction" within the meaning of 
Q- 30. Such a jurisdiction is not an appellate 
jurisdiction, nor it is a criminal jurisdiction. As 
it is the High Court only which passes final 
orders in the case on the receipt of me finding, 
it must be held to be exercising original jurisdic- 
tion and not any appeUalc jurisdiction. The oider 
passed in such a proceeding is an order passed in 
the exercise of original jurisdiction of the High 
Court conferred upon it by the Bar Councils 
Act, modifying to some extent the power con- 
ferred upon It by the Letters Patent. 

The High Court has, therefore, jurisdiction to 
grant leave to appeal to the Pnvy Council if the 
High Court 15 satisfied that the case is a fit and 
proper one. 

in the case of an Advocate, the High Court 
found that nut only was tne filing of fee certificate 
cootraiy to the rule tramed by the High Court but 
that he acted in bad iaith in filing it- The point 
raised in appeal was that there was some contradic- 
tion in the two sub-sections of the Rule at the time 
when the Advocate had got hiS form of certificate 
printed, which contradictions had been lattl> re- 
moved by ametioment, tiiat there was latitude 
allowed to him inasmuch as it was provided that 
the certificate shall be “so far as is possible*’ in 
Ihe form prescribed and that m filing a ceriificatc 
he had made it clear m it that lie had not received 
the amount in cash but had accepted a promissory 
note in lit u of the fee : 


Cl. 30 — Order under O, 39, Civil P. C., 

if final. 

The test to decide whether an order is final with- 
in the meaning of Cl*30 is to see whether the rights 
of the parties have been finally and once for all 
decided by it. If the effect of the order is not to 
adjudicate finally the rights of the parties, the older 
cannot be characterized as final, in one sense 
every order passed by a Court is Unal so far as that 
Court is concerned, but the finality of the order 
contemplated by Cl. 3U is in relation to the rights 
of the parties and not with reference to the Court 
passing the tame. In other words, if the effect 
of the order is to bar a party from seeking redress 
with respect to the alleged infringement of his right 
by a proceeding according to law, the order is 
final, otherwise it is not. 

An order under O. 39, Civil P. C., granting or 

refusing a temporary injunction which does not 
bar a party from having resort to procedure pres- 
cribed by law is not a final order within the mean- 
ing of Cl. 30. (1941) A.L.J. 508=A.I.R. 1941 All. 
367=1941 A-W.R. (H. C.) 258=1941 R. D. 769= 
LL.R. (1941) All. 666=197 Ind. Cas. 289. 

.^Cla. 30, 8-^ranting leave to appeal to 
Privy Council. 

When special power has been conferred upon 
the High Court under S. 10, Bar Councils Act to 
get an enquiry made into the alleged misconduct 
of an Advocate and on receipt of the finding, to 
fix a date for the hearing of the case and to hear 
the parties concerned and then pats such final 
orders in the case as it thinks fit and make an 
order aa to the payment of the cost of the enquiry 
and of the bearing in the High Court, and if 
aecciaary, later on to review its order, .the High 
Court in auch a proceeding ia acting judicially 
aad not merely in an adminiatrative. cxpMty. In 
flHb a )«dicw cnioicdiog, tha High Coort ta 


Held, that this was a case which should be 
certified as a fit one for appeal to the Privy 
Council Under S. 109 (c), Civil P.C. or at any rate, 
under Cl. 30, Letters Patent. A.I.R. 1934 All. 898= 
(1934) A.L.J. 722=4 A.W.R. 1129=56 A. 702=150 
Ind. Cas. 6W. 

. — Cl. 30, 

A legal practitioner punished by Bench of High 
Couil lor contempt of Court for certain rcmaiks 
made by him as paity to suit and later on sus- 
pended irom practising for six months under 
Legal Praciilioficrs’ Act— Application by him for 
leave to appeal to Privy Council : 

Held, that leave might be granted under Cl. 30, 
Letters Patent (Allahabad): that he should fur- 
nish security as m appeals m ordinary cases. 
(1933) A.L.J. 273=A.1.R. 1933 AH. 225-55 A. 246 
= 145 Ind. Cas. 653. 

(Bhopal). 

Cl. 7— Cls. 7, 8/1— Interpretation. 

In spite of the fact that S. 3, Bhopal Civil P.C. 
has excluded from its purview all special enact- 
ments providing otherwise: Ci- 7 of the Letters 
Patent (Bhopal) is governed by the provisions of 
the Code owing to the fact that a saving clause 
has been added to it for this very purpose. Clause 
8/1 of the Litters PaUnt is general and without 
any saving clause. Therefore, its provisions would 
prevail even in the case of their being directly 
opposed to the orders of the Bhopal Civil P.C., 
in virtue of S.d of the said Code. 188 Ind. Cas. 
33 (F.B.). 

—Cls. 7. 8 / 1 — Order of Single Judge passed on 
Original Side on objection under O. 21, R. 58 
Letters Patent Bhopal Civil P. C. it governed by 
Cl- 7 and not by Q. 8/i of and is not appealable 
ondtr LqttffTB Pvtavt. Ill Ind. Cas. 33 (F.B-)« 
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— Cl. 7, 8/1—A decision under O. 21, R. 58 is a 
'judgmcni* wuhin meaning of Cl- 7, Letters Patent 
(Bhopal;. 188 Ind. Cas. 33 (F.B.). 

Cl. 7, 8/1 — Order of Single Judge passed on 

Original Side on objection under O. 21, R. Sh, 
Civil P C. (UIioimI) is governed by Cl. 7 and not 
by Ct. 8/1 and is not appealable under Letters 
Patent. 188 ind. Cas. 33 (F.C.) 

Cl. 8/1. 

\Miat is actually meant by Cl. 8/1 is that in all 
cases not falling within tfie purview of Cl. 7, an 
appeal from t>ie judgment of a Single Judge 
would lie to the High Court. 188 Ind. Cas. 33 
(F.B.). 

.(Bombay) (1865). 

—Amendment of. 

The Letters Patent may be varied by legisla- 
tion or by further Letters Patent issued by His 
Majesty but in general it is not open for the 
Letters Patent to be varied by mere resolutions, 
either of the Local Government or of the Govern- 
ment of India. 104 lad. Gas. 685=51 Bom. 749= 
29 Bom.L.R. 1071 = A.1.R. 1927 Bom. 521- 

Cl. 8— Power of Court to appoint special 

commissioner — Vesting of property in the 
special commissioner — Procedure. 

The Court has no power or jurisdiction what 
ever— inherent or conferred— first to appoint a 
Special Commissioner for sale of immovable 
piopcrty; secondly* to vest immovable property 
in a special commissioner, to execute a conveyance 
of such property. 10 Bom. L.R. 1176. 

Cl, 10— Advocates and Pleaders — Passive 

resistance— Signing of pledge to civilly disobey 
laws — Unprofessional conduct. 

As a protest against the passing of the Rowlatt 
Act* certain barristers and pleaders practising 
joined a movement called the Satyagraha Sabha 
and signed a pledge whereby they undertook “to 
refuse civilly to obey such laws as a committee 
to be hereafter appointed may thir.k fit. Held, 
that the banisters and pleaders had, by signing 
the pledge, rendered themselves amenable to tlie 
diciplinary jurisdiction of the High Court, but 
that under the circumstances a warning was 
enough. Per Macleod, C. J.— Advocates and 
pleaders are a privileged class enrolled not only 
for the purpose of rendering assistance to the 
Courts in the administration of justice, but also 
for giving professional advice, for which they are 
entitled to be paid, to those members of the public 
who require their services. It is not necessary 
in order for the High Court to exercise its 
jurisdiction that any offence should have been 
committed, nor is it necessary that what the 
pleaders have done should have subjected them 
to any thing like general infamy or imputation 
of bad character. 22 Bom. L. K. 13=54 Ind. 
Cas. 679. 

——Cl. 10— Criticism on pending trial. 

While certain persons where^ on their trial a 
resolution moved by the second and supported by 
the third opponent was passed under the presi- 
dentship of first opponent, a District Pleader 
Cfiogratulating them upon th'eir, sacrifice. 


Held, the opponents acted improperly in being 
parties to a resolution of this cliaractcr. Any- 
thing done or said which may amount 10 criticism 
of proceedings pending in a Court of Justice is 
calculated to hinder the even and impartial 
administration of justice. Pleaders have privileges, 
but they have responsibilities also, and a pleader 
wl o acts so as to hinder and embarrass the 
administration of justice is guilty of “improper 
conduct'* Within the meaning of those words as 
used in S. 26, Bombay Pleaders' Act and such 
conduct fuinislies “reasonable cause'* for the 
exercise o^ disciplinary jurisdiction under S- 25. 
76 Ind. Cas. 78=24 Bom.L.R. 1U49=47 Bom. 117= 
A.l.R. 1922 Bom. 361. 

Cl. 10— Misbehaviour — Disciplinary juris- 
diction of High Court:— See Bombay Regula- 
tions II of 1827, S. 56. 

10 Bom. L.R. 1169=33 Bom. 252. 


Cls. 10, 39— Order suspending a pleader 

from practice — Leave to appeal — Privy Coun- 
cil— No power to Hiyh Court for grautin 
leave. 

No appeal lies by rlglit of grant against an 
order oi the High Court under Cl. lU of the 
Letters Patent as it is not in the nature of a 
final judgment, decicc or order undtr Cl. 39; 
and, theielore, the High Court has no power 
to grant have to appeal. The aggrieved party 
must proceed by way of petition to His Majesty 
the King for leave to appeal. 10 Bom.L.R. 21 = 
32 B. 106. 


"“■“Cl. 10 — “Reasonable cause,’* meaning of 

“Reasonable cause” within the meaning of Cl. lO, 
means the same as professional or other mis* 
conduct under S. 10, Bar Councils Act. There 
must be something which can fairly be described 
as misconduct; otherwise there can be no reason- 
able cause for taking disciplinary action. But 
misconduct” itself is a sufficiently wide expres- 
sion; It IS not necessary, for instance, that it should 
involve moral turpitude. Any conduct which in 
any way renders a man unfit for the exercise of 
his profession or is “likely to hamper or embarrass 
the administration of justice by the High Court or 
any of the Courts subordinate thereto" may be 
considered to be misconduct calling for disci- 
plinary action. 43 Bom. L. R. 25U=A.I.R. 1941 
Bom. 228=42 Cr.L.J. 723 = I.L.R. (1941) Bom. 
548=195 Ind. Cas. 359. 

““Cl. 10 — Suspension of sanad — Insolvency. 

High Court in its disciplinary jurisdiction has 
full power to suspend the sanad of a pleader, if he 
has been adjudicated an insolvent, until he obtains 
a discharge, if in the circumstances of the case, »* 
considers that the insolvency coupled with the 
surrounding circumstances supplies a reasonable 
cause for such a suspension. It is largely a matter 
of discretion. The Chief Justice receiving an ap- 
plication of this kind can well be satisfied from 
the circumstances that are put forward that there 
IS no objection to grant an insolvent pleader per- 
mission to continue to practise, and in doing so he 
would be acting on behalf of the Court, but if he 
considers that the case is qw where there is reaspq 
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to doubt the advisability o( granting such permis* 
sion, he can ask the Guvernment Fleader to bung 
it before the Luurt in its disciplinary jurisdiction. 
114 liid. Cas- 25^ = 52 Horn. JO Bom. L.K. 1011 
=A.l.K. iy2a Bom. J85. 

— — Cls. 11 and 36 — Power of judge on Original 
side of High Court 10 stay— Proceedings in 
mofussil. 

The jurisdiction of the High Court and of the 
Judges composing the Court is detci mined by ttie 
Charter Act, the Lellcis Patent and by the 
rules tramed by the Couit under 13 ol the Act. 
Cuder Us. Hand 36 of the L e 1 1 c r s Patent 
(Uumbay) and K. 62 of the Original bide KuieS. 
the local jurisdiction of a Judge of the High 
Court on the Original Side is limited to the Town 
and Island of Bombay. S. 15 01 the Charter Act 
gives to the Higti Court powers of supcrmlendence 
over all Courts subject to its appellate junsdic* 
tion. K. 1 ot the Appellate bide Kules CBombay} 
provides that with ceiiain exceptions, the civil 
Jurisdiction on the Appellate bide shall be exer- 
cised by a Division Court ot two Judges. It is not 
competent to a single Judge ot the High Court, 
exercising the ordmaiy civil jurisdiction ot the 
Couit, to stay the heaiiiig of the suit pending lor 
atrial in a bubordinale Judge's Court, in the mo- 
lussil unless auilionscd to do so, by the rule. 
(Per Macleod, J.j— A single Judge sitting on the 
Original Side ot the High Couit, is competent to 
restrain the parties in a suit beiore him from 
proceeding with a suit m a Subordinate judge’s 
Court III the mufussil, and so 111 edect stay the 
proceedings. 3y Bom. 604^17 Bom. L.R. 655=30 
iud. Cas. 560. 

Cl. 12. 

1 Alternative in last portion of~If applies to suits 
for land or oilier cases. bee Letters Patent 
(Bombay), Cl. 12.— Suit for Land. A.l.K. 1950 
K.C. 83=1950 o.C.J. 51 (P.C.J. 

—Cl. 12— Carrying 00 business— Suit against 
partners. 

Partners who are liable to plaintid as co’part- 
ners would be none tiic less liable even iliough the 
the estate of tlieir deceased co>partners maybe 
liable together with them. The defendants will 
be carrying on business witlun the jurisdiction 
Within the meaning of the section, even though 
there may be associated with them in tiie aiiay 
of parties a partner who was not a member of 
the firm at the time of the agreement which was 
the basis of the suit. Held, also, that leave given 
by the Prolhonotary adding the cxccutor ot the 
deceased pariuer was wrong. 8 Bom>L4R. 56=30 
B. 364. 

—Cl. 12— Cause of action— Contract by cor. 
respondence by post— Place ot posting of 
ofler— If part of cause of action— Panics resi- 
ding witbm different jurisdiction— Rule* 

Where a contract is made by offer and accept- 
ance sent through the post between parties resi- 
ding in different places, the posting of the offer is 
no part of the cause of aoiion for a suit on the 
contract. The ttue principle ia that even though 
an offer may have emanated from a place within 
jurisdiction, it cannot be said to have been made 
until that offer has been raicctvcd by the party tp 
10^. Y. O— U. 



whom it has been made. If the party to whom the 
offer is thus communicated resides or carries on 
business outside junsoitlion, the offer cannot be 
Sdid to have been made within jurisdiction, and 
it cannot be said in sjich a case that any part of 
the cause of action arises witlun jurisdiction. 
l.L.R. (ly47) All. 44=J.LR. |1940) Wad. 195; 
A.l.K. 1945 Lab. 270, foil. 52 Bom.L.R. 643=A.1.R 
1951 Botn. 249. 


Cl. 12— ‘'Cause of action" — Meaning— Suit 

to recover debt by assignee— Assignment— If 
part of cause of action. 

“Cause of action” means every fact which it 
would be necessary for the plaintiff to prove if 
traversed, in order to support his right to the judg. 
ment of the Court. In an action by an assignee of 
a debt the assignment itself is a part of the cause 
of action fora suit by him; apart of the cause 
of action therefore arises at tlie place of assign- 
ment. 48 Bom. L.K. 636=229 Ind* Cas. 391 = A.l.R. 
1947 Bom. 72. 


Cl. 12 — Cause of action— Place of payment of 

debt — Objcctioo for leave given. 

The expression ‘cause of action* meant the bundle 
of facts which it is neccisary for the plaintiff to prove 
before he can succeed in his suit. It docs not include 
irrelevant or immaterial facts, but embraces material 
facts, without which the plaintiff must fail. If any 
of theie material facts have taken place within the 
jurisdiction of the court, iheu leave can be given under 
Cl. 12 of the Leitcrs Patent. But if no such material 
facts have taken place within the jurisdiction of the 
court and leave is given, then it is open to the defen- 
daiii to contend at the hearing that the court has no 
jurisdiction. When no specific contract exists as to the 
place where the payment of the debt is to be made, it 
IS clear that it is the duly of ihc debtor to make the 
where the creditor is. Where the plaintiff 
and defendant carried on business of commission agent, 
the former at Bombay, and the latter »t Phulgon, and 
the former gave instructions to the latter to enter into 
certain tramactions on his behalf on the strength of 
which the lai'er did so, the facts that the defendant 
rendered accounts to plaintiff at Bombay and sent 
money lo plainiifT were material parts of a cause of 
action which arose in Bombay. 6 Bom. L.R. 1038—30 
B. 167 . 


—Cl. 12— Gonatraction — Despatch of Secretary 
of State and Report of Commiasloaera for ama^ 
gaoiatioo of Sopreme Court aecompanylng 
Lcitera Patent 1862 and s86y arc loadmiaaible for 
construing Cl. la (Per Full Bench, Fawcett and 
Mlnta, JJ., contra). 

104 Ind. Cas. 8=51 Bom. fiiGasap Bom. L.R. 498* 
AI.R. 1927 Bom. 278 (F.B.). 

—CL 12 — Equity jarisdlctloa. 

Per Fawcett, J.— The cquipr jurUdictloa of the 
High Cmrt must be coufined within the four corners 
of Cl. 12 as it at present stands. 104 Ind. Cas. 8=51 
Bom. 516029 Bum. UR. 496= A.l.R. 1927 Bom. 278 
(F.B.). 


CL le— Foreign trust — Defalcations by trustee— 

Suit for aceounu and recovery of money# srainst 
trustee— Jurisdictioa of High Court See C. P. 7 Jode| 
S. 9a. 51 Bom. L R- 47»“A.rR. 1949 Bern. 351, 
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Cl. 12 — ^Jurisdiction — Administration suit. 

An adrninistralion suit is not a suit for land within 
the m'^aniag of Cl. 12. Tne High Court, therefore, 
has iurisdiction to try an adminiktration suit though 
pan of the estate of the deceased consisting of land ii 
outside its Ordinary Original Civil Jurisdiction. But 
the Court cannot deride as to who is entitled to 
property outride its Ordinary Original Civil Jurisdic- 
tion. 65 Ind. Cas. 160=46 Bom. 772«23 Bom. L. R. 
I326=A.I.R. 1922 Bom. 443. 

——Cl. 12 — ^Jurisdiction— Administration suit. 

In an administration suit the High Court can 
determine the queUion whether certain immovable 
property si'uated ouuide the territorial limits of its 
iuriidiciion belonged to the dcceas'*d at the time of 
nis death in absence of leave under Gh 79 Ind* 

Cas. 780=48 Bom. 331 = 26 Bom. L.R. i63=A.I.R. 
1924 Bom. 313. 

——Cl. 12— -Jurisdiction of High Coart to hear 
suit cognizable by Small Cause Coart. 

Under the Letters Patent, Cl. I2 and Prei. Sm. 
C. C. Act, S. 22 the High Court can entertain a suit 
wherein the damages claimed exceeds Rs. too, subject 
to the determination of the question of costs in 
accordance with S. 22, Pres. Sm. G. C. Act and such 
jurisdiction is not taken away by S. 15 of the C. P« 
Code, 1882. 34 Bom. 13=11 Bom. L.R. 273=3 
Ind. Cas. 837, 

— .Gl. 12— Jariadiction— Mallcioas prosecution. 

In continuance of a prosecution of the plaintiff by 
the defendant in Rajkote, extradition proceedings 
were taken at the instance of Government against 
the plaimiff in Bombay. In that trial the maaistrate 
held that the offence charged bore no foundation, 
and that the plaintiff should be acquitted and should 
, not be extradited from the British territory. The 
plaintiff thereupon filed a suit on the Original Side 
of the High Court to recover damages for malicious 
prosecution from the defendant. Held, that the 
material part of the cause of action accrued in 
Bombay and that the High Court bad jurisdiction 
to entertain the suit. 29 B. 368=7 Bom. L>R. 20. 

—Cl. 12 — Jurisdiction- Matrimonial Suit- 
Dissolution of marriage — Marriage solemnised 
according to Zoroastrian rices —Conversion of 
wife to Islam — Husband refusing to become 
'Mahomedan — Marriage if dissolved— Suit by 
wife for declaration that marriage stood die- 
aolved — Maintainability — Law to be applied — 
Mohomedan Law— Application of. 

The plaintiff and defendant, who were originally 
Zoroastriant were married according to Zoroastrian 
Htes in Iran.- They subsequently became domiciled 
in British India and the plaintiff (wife) later became a 
convert to the Mahomedan religion. She called upon 
her husband to embrace Islam but he refused. She 
then filed a suit on the Original Side of the High 
Oourt of Bombay for declaration that her marriage 
..with the defendant stood dissolved and was at an end. 

> Held, (i^ that the High Court on its Original 
Side^ had jurisdiction to entertain and try the suit, 
in view of the wide and extensive juru^cUon con- 
ferred^ ein it^by Cl. 12 of the Letters Patent; 

(ii) that the ' law applicable was not the Muslim 
•personri law, but that the case should be decided 
(tecording to jiutice and right; 


(iii) that it would not be in accordance with Justice 
and right that, on the conversion of one of the 
parlies to the marriage to Islam, it should be held 
that the marriage sto. d dissolved; 

(iv) that there was no warrant for holding that a 
marriage lolemnUcd according to one personal law 
could be dissolved according to another personal Uw 
simply because one of the parties bad changed his 
Or her religion. l.L.R. (1948) Bom. 223=48 Bom. 
L.R. 864=A.UI. 1947 Bom. 272. 

—Cl. 12— Jurisdiction— Matriomonial suit— 
Suit for Jewish marriage. 

Jews— Suit for dissolution of marriage — Parlies, 
held domiciled in Bombay — Bombay High Court, had 
jurisdiction. A.I.R. 1944 Bom. 1^ = 45 Bom. L.R. 
92i=I.L.R. (1944) Bom. 411=211 Ind. C^s. 51. 

—Cl. z 2 — Jurisdiction— Matrimonial salt. 

Clause i2 of the Letters Patent gives the High 
Court jurisdiction to entertain a suit arising out of 
matrimonial disputes between Jews, and in deciding 
it the Jewish Law must be applied “with such 
adapaiions to the circumstances of the case as justice 
may require”. 9^ Ind. Cas. 59 = 50 Bom. 369=28 
Bom. L.R. 328=A.I.R. 1926 Bom. 169. 

Cl. i2— Jarisdiction — Mortgage executed in 

Bombay. 

A suit to enforce a mortgage is not a suit for 
land within Cl. 12, but a suit in personam to recover 
a debt. 

Where the mortgage is on property situate outside 
British India, and mortgagor defendants reside 
outside British India, but the mortgage is executed 
in Bombay, a part of the cause of action arises 
within the jurisdiction of Bombay, and the mort- 
gagee can bring a suit in Bombay to enforce' the 
mortgage, and since under O. 34, R. 1, Civil P. G., 
all persons interested in the equity of redemption are 
necessary parties, and must be joined in a suit to 
enforce a mortgage, the Bombay Court has Jurisdiction 
to try the suit against person residing outside British 
India in whose favour a charge has been created by 
the mortgagor. A-I.R. 1936 ^m. 313=38 Bom. L.R. 
535 cb6o Bom. 778=164 Ind. Cas. 581. 

■ .—CL 12— Jurisdiction- Equitable mortgage in 
Bombay by persons In Bombay of property in 
Barodn. 

The Bombay High Court can enforce an equitable 
mortgage of property situate in a Native State 
(Baroda State) effected in Bombay by persons residing 
in Bombay, although the laws of the Native State 
may not recognise the mortgage. The High Court 
can also pats an order for the sale of the property on 
the mortgagor’s failure to pay the mortgage amount 
within the time provided in the decree. A.I.R. 1932 
Bora. 642=57 Bom. 234=34 Bom. L-R- >384=142 
Ind. Gat. 130. 

Cl. 12— Jorisdlctloa — Mortgage salt. 

According to provisions laid down in Cl. 12, end 
C. P. Code, O. 34, R. 1 the Bombay High Court 
has jurisdiction to try suit between the mortgagor 
and pr'or and puisne mortgagees even though the 
propet .7 is situate outside Bombay. 'Hte suit 
remains a suit for recovery of debts in certain order, 
the land being liable to sale in default of payment. 
31 Bom. L.R* ioo 2=A.IJ1. 1929 Bom. 468. 
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—Q. 12 — ^Jatlgdictioii — Mortgage suit. 

In Bombay a suit by a mortgagee of land to 
enforce his mortgage by sale can be maintained in 
the High Court under S. i», Letters Patent even 
when the mortgaged land is situate wholly outside 
the limit of the ordinary original civil jurisdiction 
ot the High Court if the cause of action has aris<*n 
wholly within the said limits, Bom. i j AIR. 
1926 Bom. t;9t ln<t. Cas. 847 (F B.*. Held, over- 
ruled; A.I.R. 1927 Bom. 278 (F.B.), Foil.; 120 
Ind. 279=11 L.L. J. 3 <s 6=A,1.R. 1929 Lah. 449. 

Cl. 13— Jurisdiction— Mortgage suit. 

A suit to enforce mortgage by mortgage of land 
situate outside the ordinary original civil jurisdiction 
of the High Court is mainiainabie in High Court 
as it is not a suit for land* A.I.R. 19^*^ Bom. 278 
(F.B.), Foil. 104 Ind. Cas. 115=51 Boro. 711=29 
Boro. L.R. 659=A.I.R. 1927 Bom. 663. 

—Cl. 12— Jurisdiction— Mortgage soit. 

A suit by mortgagee of land to enforce his mort- 
gage can be maintained under Cl. 12 of the Letters 
Patent if defendant resides within the local limits of 
the ordinary original civil jurisdiction of the High 
Court at the cotumcnccmeut of the suit. 104 Ind. 
Cas. 8=51 3001.516=29 Bom. L.R. 498=A.1.R. 
1927 Bom. 278 (F B.) 

—Cl. la— Jurisdiction— Mortgage sole. 

A suit by mortgagee to enforce hit mortgage by 
sale can be maintained under Cl. ta even if the 
mortgaged properly is situate wholly outside the 
limiu of the Oridinary Original Civil Jurisdiction 
of the High Court, and the defendant docs not at 
the commencement of the suit dwell or carry on 
buiiness or personally work for gain within such 
limits, but the cause of action has arisen wholly or 
in case the leave of the Court shall have been first 
obtained, in part within the said limits. 104 Ind. 
Cas. 8=51 Bnm. 516=29 Bom. L-R- 498=A.I.R. 
1927 Bom. 278 (F.B.). 

Cl. X2 — JufisdictloD— Mortgage suit. 

Suit to enforce mortgage— Mortgaged land situate 
wholly ouuide— Defendant dwelling, etc., within limits 
of oridinary jurisdiction of High Court when suit 
commenced— Suit can be mauiuincd under Cl. 12. 
I04lnd. Cas 8 = 51 Bom. 516=29 Bom. LR. 498= 
A.LR. 1927 Bom. 278 (F.BO 

— «G1. la —Jorladictloa— Mortgage aolt. 

High Court has nn Jurisdiction to grant a declara- 
tion, as to who out of two competing mortgagees is 
a prior one when the property mortgaged is 
situated beyond the jurisdiction of the Cotiit (in this 
case in Cut^), tbousb the mortgage transactions 
were entered into in Bombay, la bom. 353, Goaat- 
dered; 29 Bom. 249^ Foil. 88 Ind. Gas. 92=27 Bom. 
L.R. 37 o«-A.I.R. 1925 De°i* 333. 

fill JttriadlcClim— Mortgaga anlt. 

Suit by a mortgagee against property outside the 
jurisdiction and against the mortgagors living outside 
Ui jurisdiction can be tried by _ the Bomnay High 
Court in its ordinary ordinal civil junsdlction. 80 
Ind. Cm. 1007=26 Bom. L R. 339=A.I.R. 1924 Bom. 
419. 


Cl. 13 — Jurisdiction — Mortgage auit. 

Suits by mortgagees to enforce their rights under 
their mortgages are not suits for land wiihin the 
meaning of Cl. t2 of the Letters Patent, and such a 
'suit is one to realise and dispose of bis and his 
debtor's interest in the land. The object of the 
suit is not to obtain land or to obtain a declaration 
of title to land or to obtain damages for iiitciftrcnce 
with land, but to obtain repayment ol debt owing 
to the plaintiff and for that purpose to realise the 
security which has been vested in him, 14 Bom, 
353; 22 Bom. 701. Foil. The personal jurhdiciion 
of the Bombay High Court is exercised under Cl. 12 
of the L< tiers Patent not only in cases where the 
defendants or some of them reside permanently within 
the jurisdiction but where, according to the provision, 
of the Letters Patent, they have been lawfully 
caused to appear upon summons where the cause of 
action or part of it has arisen in Bombay. 80 Ind. 
Cas. 442=26 Bom. L-R. 535- 

——Cl. 12 — Jurisdiction — Suits filed in High 
Court before 1948 amendment— Jurisdiction to 
try — If taken away. 

The jurisdiction of the High Court under Cl. 12 
of the Letters Patent is to receive, try and determine 
suits of the particular description therein mcntioued. 
The words receive, try and determine are to be read 
conjunctively and not disjunctively. Once the suit 
is entertained or received by the Court, tlie Court 
has jurhdiction to, and must try and determine the 
same in srite of whatever happens subsequently 
unless such jurisdiction is taken away either by 
express words or by necessary implication. The 
Bombay High Court Letters Patent Amendment 
Act (XLl of 1948), has not the effect of taking away 
the jurisdiction of the High Court to try and deter- 
mine the suits which had already been validly 
received or entertained by it prior to the enactment 
of the Act (XLI of 1948). This enactment has no 
retrospective operation. 51 Bom. L.R. I22 = A.I.R. 
1949 Bom. 182* 

— — Cl, 18 — Ju'lsdictioa— Suit for account! 
against commission agent. 

Defendants used to send rates and quotations from 
Calcutta to the plaintiff in Bombay, and the plaintifl* 
sent orders by letter or telegram to the defendants in 
Calcutta and the orders were accepted by letter or 
telegram by the defendants from Calcutta. Defendants 
entered into transactions with third parties in Calcutta, 
in pursuance of such ciders and instructions, and then 
lem advice notes to the plaintiff with confirmation 
slips attached thereto. At times, goods were a’se con- 
signed from Calcutta, by the defendanti to the plaintiff 
•n Bombay. Defendants made up statements of account 
in Calcutta and snat them to the plaintiff in Bombay. 
The plaintiff instituted a suit for accounts against the 
defendants at Bombay ; 

Held, that no part of the cause of action arose in 
Bombav and the Bombay High Court had no jurisdiction 
to try the suit. 

A cause of action has no relation whatever to the 
defence set up by the defendants. It refers entirely to 
the grounds set forth in the plaint. 

Leave granted under CL 12 is conSned to the causa 
of actiMi or causes of act'on set forth in the plaint. 

Leave granted under Cl. 12, Letters Patent (Bombay) 
if not Qoocltaive when the jurisdiction is ip issue. 
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S. 21, Civil P.C., does not apply to the Chartered 
HighOurtsin llieexercitc ol Uieir original jurisdiction. 
It does not «iUo ap,;ly 'o a ca»c whrrc the objection ig 
not one to the [)lace of suing, but one which goes to ih^ 
root 0/ till- whole suit, such as an objection to the 
jurisdiction of (he C -urt, whicli can be taken at any 
stage of the procccduigs, even at the bearing of the suit 
an«l on ap{>eat. 

If ilierc is no jurisdiction over the subject-matter of 
the suit, acquiescence of the panics or cither of them 
cannot create it. 33 Bom. L.R. i364 = A.l.R. 1932 
Bom. 42 = 135 Ind. Cas. 170. 

“■ — Cl. 12 — JoriBrliction— 'Pleas as to or leave— • 
Waiver. 

' Where plea of juriidiction or of leave under Cl. »2 
is not raised by the defendants at their earliest opportu- 
nity, i.c., in the orginal written sta'ement, they arc 
deemed 10 have waived the objection. 31 Bom. L-R- 
ioo2 = A.I.R. 1929 Bom. 468. 

Cl. la—Jurisdictioa— Specific performance of 
contract to sell land out of original jurisdiction* 

The defendant contracted to sell to the plaintiff a 
plot of land situated outside the original jurirdirtion 
of 'he Bombay High Court. The defendant resided io 
Bombay. Ttie plaintiff brought a suit on the Original 
Side of the B >mbay High Court to get specific perfor- 
mance of the agreement to sell the land. The prayer 
in the plaint was that the defendant may be ordered 
specifically to perform tl'C said agreement* and upon 
his making out a marketable title to the said land to 
execute a conveyance thereof in favour of the plaintiff. 
Held, that without regard to the ultimate end or 
purpose of the suit, it was immediately a suit to enforce 
the specific pe'-formance of a contract, and at such was 
within the |urltdiciion of the H'gh Court, which had 
^ I the powers of a court of equity in England for 
enforcing its decree In personam. 7 Bom. L-R> 319. 

—Cl. xa— Jnrisdlction — Temporary residence. 

Where a person is temporarily resident %vithin the 
jurisdiction of the court and he has no permanent 
residence elsewhere, he must betaken to ‘dwell*' within 
the jurisdiction of that court and a suit against him is 
cognizable by that court. 2 Bom. L.R. 291 =25 B. 176. 

— —Cl. 12— Leave — Amendment of plaint — Fresh 
leave. 

The obtaining of leave under Cl. 12 is the foundation 
of the jurisdiction, and such leave must be obtained 
before the institution of the suit and cannot be grafted 
afterwards. If an amendment which would alter the 
cause of action is made, it necessarily follows that fresh 
leave should be obtained in respect of the altered cause 
of action. The cause of action alleged to exist in the 
six persons against the defendent for their alleged 
employment as brokers by him is clearly different from 
the alleged cause of action claimed to exist in the 
individual.^ The cause of action which is a right 'o 
sue vested in six persons alleged to be doing business 
together* tt not the same as the right which exists in 
one individual. Consequently, when a plaint is amen- 
ded so as to substitute latter cause of action for the 
first, fresh leave under Cl. i2 is necessary. A.f.R. 1939 
Bom. 345=41 Bom. L-R* 536=184 Ind. Cas. 520. 

Cl. xa— Leave— Nccesaity — Caoae of action 

partly oatslde jurisdiction. 

In a case iu which the cause of action has arisen in 
part only within the local UUMti of t^e origii^ Jurisdic- 


tion of the High Court, it is a condition precedent to 
the mainitnance of the suit that the leave of the Court 
should have been firjt obtained under Cl. 12. The 
Condition is further one which it is not competent for a 
Go'irl to ignore or for the parties to waive. 346010. 
L.R- 236= A. I.R. 1932 Bom. 291=56 0.324=137 
Ind. Cas. 381. 

[Overrules A. I.R. 1929 Bom. 468*= 122 Ind. Cat. 133J 

' Q. 12 — Leave to sne — Partnership dissolation. 

A firm T in Calcutta consisting of eleven partners 
ca*r>ing on bu^itiCkS in Karachi in pa'inership with 
another firm of Bombay and »Iso carrying on businrsi 
in Bombay in partnership wi'b twelfth member — Suit 
for accounts and dissolution of firm T by trustees of 
Bombay fiim which did business in parlneriliip with T 
film at Karachi — Bombay High Court can entertain it 
— Firm T, held carried on business in Bombay tliough 
io partnership wiih twelfth member. 30 Bom. L.R. 648 

A.l.R. 1937 Bom. 387=1. L.R. {1937) Bom. 811 = 171 
lod. Gas. 4(b. 

——Cl. 12 — Leave— Suit 00 bill of exchange. 

In order t'' give ri*c to liie liability as against the 
acceptor, the payee or cndoi see must piove that a 
negotiable instrument drawn on the drawee in favour of 
the payee was presrn'cd to the drawee and accepted 
by him as indicatctl by his signature on the bill. 
Each one of these step* has to be establikhcd by the 
plainlifTs. They have, ihcrifore, to esiabli»h that 
the bills ol exchange sued upon wcr<* drawn by 
the drawer on a rer»on who Is named as the 
drawee, in favour of the plainiiffs-payce. Tiiis is neces- 
sary because only a drawee can accept a bill of exchange. 
Therefore, the fact that the bills of exchange were drawn 
on drawee is a material fact which has to be proved 
by ‘he plaintiff, to c.stal'luh their claim. VN'hen that 
fact has taken place in Bouibay, with leave under Cl. 12, 
the Bombay High Court has jurisdiction. The siarliog 
point for the liabilit) is the drawing of the bills of 
exchange on the drawee and the concluding point is 
when he accepts the liability by putting his signature 
on the bills as acceptor. A.l.R. 1942 Bom. 15=43 
Bom. L.R. 9i6=I.L.R. (1942} Bom. 101 = 198 Jnd. 
Cas. 288. 

— Q. 12 — Leave. 

Hondls in form of pro-notes signed outside Bombay 
by firm and then sent to its clerk in Bombay— Clerk 
delivering (hem to payees in B'^mbay and payees 
endorsing them in favour of plaintiff in Bombay— 
Cause ol action, held arose in Bombay. A.l.R. • 1939 
Bom. 461 = 1. L.R. (1939} Bom. 631=41 J)om. L-R. 959 
= 189 Ind. Cas. 657. 

Cl. X2— Leavfr— Soil on Hondl — Mnndi not 

payable In Bombay. 

The Bombay High Court has no jurisdiction to enter- 
tain the suit, on Hundis which were not made paya- 
ble in Bombay and the fact that the consideration - for 
the Hundis was the balance of accounts, due by the 
deft, to the plaintiff, in respect of transactions effected 
in Bombay is no part of the cause of action. 40 Bom. 
473=18 Bom. L.R. 57=32 Ind. Cas. 918. 

Cl. 12 — Leave to sue — Promissory note execu* 

ted OQtside Bombay making money payable at 
Bombay* Poona or wherever demsuidcd — forties 
residing in Poona— Demand made for payment 
of amount in Bombay. 

Under Cl. 12 of the Letters Patent (Bombay High 
Court) the Judge has a discretion to grant refiic 
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leave. But normally and ordinarily if a material part 
of the cause of action arises within jurisdicti^'n, the 
Judge should grant leave und'r Cl. la unless there arc 
some judicial grounds why the ordinary practice 
should not be given t ff -Ct to. In a suit on a nroutissory 
n'»te the fact that the moneys are payable within 
Juriidiciion is a material part of the cause of action. 

A promis'ory note passed at Poona ''here the parties 
resided provided that the money advance-* was payable 
cither in Bombay, Poona or elsewhere or wherever 
demanded. Demand for payment at Bombay was made 
prior to suit. 

Held, that a material part of the cause of action for 
suit arose in Bombay, and the High Court had jurisdic- 
tion to entertain the suit, and unless there was some 
strong judicial reason, the Cou* t ought not to refuse a 
party the right to come to the High Court and have his 
suii tried by the High Court. 40 Bum. L.B. 252; '8 
Bom. L R. 57, foil. 52 Bom. L. R. 6i=A.l.R. 1950 

Bom. 259. 

— — Cl la — Leave to sue. 

Money due on promissoty note payable on demand, 
payable either Po« na, Bombay or tUcwheic — Demand 
made in Bombay— Leave to bring suii, can be granted. 
A. I R. 1938 Bom. 278=40 Bom. L.R. 252=176 Ind. 
Cas. 760. 

Cl ia— Leave to sue — Third party procee. 

diogs — Infereoce of grant of leave. 

Merely because a notice is ojdered to be served _ by 
regiotered post it cannot be assumed that leave is given 
under Cl. 12 of the Letters Patent. U is extremely 
necessary before it can be atvumed that leave has been 
grant--d under Cl. J2 of the L'^tlers Patent, that it must 
be proved that an application wa> made to the Judge 
under Cl. 12 of the Letters Patent, and if the judge 
makes the orHer it should appear clearly on the face 
of it that he was giving leave under Cl. 12 of the Letters 
Patent. 

Per Macleod, C. J. — When a defendant asks the 
Court to issue a thiid paity notice in a case in which 
leave has lobe obtained under Cl- >2 of the L'’ti*''^c 
Patent, then an application should be made to the 
Judge for such leave to be endorsed on the noiice in 
the same way as it is endorsed in a plaint. 59 Ind. 
Cas. 28 = 45 Bom. 24 = A.1.R. 1921 B »m. 195. 

Cl. 12— Leave— Third party proceedings. 

No leave can be inferred from the fact that 
leave was obtained to issue the third party notice. 
It is necessary to obtain leave of the Court under 
Cl. 12 of the Letters Patent, for a third party 
notice> where part of the cause of action is outside 
the ordinary ongmal jurisdiction of the High 
Court and the party lives out of such jurisdiction. 
Third party proceedings fall within the words 
“suits of every description” in CL 12 of the 
Letters Patent. A successful deft, against the third 
party is entitled to his costs of the suit as between 
the solicitor and client and to his costs of the third 

S arty proceedings as between party and party. 21 
lom. L.R* 808=59 Ind. Cas. 12« 

—Cl. 12 — Leave of Court, absence of Jurisdic* 
tion. 

The absence of leave under CL 12 of the Letters 
Patent goes to the root of the jurisdiction of the 
Court and the Court trying issues, in the absence 
of such leave* is not competent to try it within the 
meaning of S* 44 of the Bvidenee Act* 37 Bom* 563 
mis Oigm*L*lL 678=820 Ind* C a s * 530* 


— Cls. 12 and 14 — Leave of Court— Joinder 
of causes of action— Notice under Cl. 14 
application lor* when to be made. * 

Theplff. in his pUint joined three causes of 
action, two of which had arisen partly within 
the local limits of the Ordinary Ongiral Civil 
Jurisdiction of the High Court of Bombay ai d 
the third, wholly outside the local limits. Plff. 
when presenting the plaint obtained leave of the 
Court as to the first two causes of action, under Cl. 
12 and also made an application under Cl. 14 for 
issue of notice calling upon the defts* to show 
cause why he should not be permitted to j-un 
together in one su'l the several causes of action 
shown in the plamr. The defis. ohterted (I) that no 
application under CL 14 can be made in a rase in 
winch leave had to be obtained under Cl. 12 in 
respect of oilier cause of ael'on and that the 
application should li;*ve been made before the 
plaint was filed- Held, that as soon as leave had 
been obtained, llie Court got or, gmal jur-sdiciion 
in respect of the first two causes of action. The 
Court couLl then call on the d' fts. to show cause 
why the third c.'^usc of action should not he jened 
in the suit and there is nothing in Cl 14 to show 
that this must liave been dor’p before the filmp of 
the plaint. 34 Bom. 564=12 Bom. L.R. 988=8 
Ind. Cas. 648. 

—Cl. 12 — Leave to sue — Grant of— Power to 
revoke leave granted — Matters to be considered. 

Under Cl- 12 of the Letters Patent, leave to sue 
is not granted as of riglit, and, if grant' d is not 
granted irrevocably. It is not correct to hold that 
the Court cannot revoke the leave once granted 
under Cl. 12. Where only some small part of the 
cause of action has arism within the Court’s 
jurisdiction, the Court is entitled and bound, to 
take into consideration the balance of convenirnce 
of both parties. 48 Rem L.R. 636 = 229 Ind. Cas 391 
*=A.1.R. 1947 Bom. 72. 

—Cl. 12— Leave to sue. 

Leave is ncces«ary and a preliminary condition 
of jurisdiction. Where the defendant was already 
dead before leave was obtained under Cl. 12, fresh 
leave sliould be obtained in respect of Ins sons 
when they are sougl>l to be joined. Leave ohtaiiTd 
agamst a dead person is aga nst no pTson at all. 
31 Bom.L.R. 1002 = A.LR. 1929 Bom. 468. 

Cl. 12— Leave to sue. 

Where the suit as originally instituted was not 
merely against a wrong person, hut against no 
person at all, and the plaint was amended by 
substituting the name of his son : 

Held, the case was not one of substitution at all. 
It was a new su't against a new defendant and 
leave under Cl. 12 was necessary. 85 Ind- Cas. 464 
=25 Bom. L-R. 7 = A.1.R. 1924 Bom. 109. 

—CL 12— Leave to sue — Partition suit. 

The Court has power to grant leave in a parti- 
tion suit where part of the property is outside Bri> 
tish India. The Court should exe»cise its discretion 
in not granting leave if it will tend to defer the 
6 nal decision of the points at issue between the 
parties. 77 Ind. Cas. 934=46 Bom. 249=23 Bom. 
L-R. 1049-ALR* 1921 Bpm. 328. 
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Cl. 12 — Leave to sue— When refused. 

The plaintiff, an Indian merchant, bought bullion 
throu^li the defendants in London. The bullion 
was sli pped and was lost on the s'nking of the 
ship. The defcndaiits had insured the gold for its 
value and upwards, with the result that plaintiff 
was repaid hiS entire cost of the purchase of the 
gold plus a certain additional sum. Plaintiff con- 
tended tliat the defendants ought to have insured 
not for, say, five or s x per cent, above the value of 
the gold as they in fact did, hut for ten per cent, 
above that value. Accordingly, he claimed the 
difference between this five per cent, and ten per 
cent. His chain was based solely on an alleged 
custom of the bullion market in London. 

Held, that substantial part of the cause of action 
did not accrue in Bombay. At any rate, the case 
was one of those exceptional cases where leave 
under Cl. 12 ought not to be given. 100 Ind. Cas. 
9^6=29 Bom.L.R. 131 = A. LR. 1927 Bom. 660. 

Cl. 12— Leave to sue — When essential. 

Under Cl. 12 leave is only required when the 
cause of action has arisen in part within the local 
limits of the ordinary original civil jurisdiction. 
91 Ind. Cas. 847 = 50 Bom. I =27 Bom L.R. 1281 = 
A.I.R. 1926 Bom. 1 (F B.). 

—Cl. 12 — “Suit for land”— Meaning of— Suit 
for accounts by principal against agent alleging 
acts of misconduct by agent — Prayer for 
declaration that lands outside jurisdiction in 
delendant’s name were acquired as plaintiff’s 
agent and with funds of plaintiff— Jurisdiction 
of High Court to entertain. 

A "suit for land” within the meaning of Cl. 
12 of the Letters Patent means a suit substantially 
relating to land, i. e*. a su<t which directly involves 
a qae>tion of title or right to land* It is not enough 
that the question should anse merely incidentally; 
it must arise directly fpr the determmat'on of the 
Court, The primary object of the suit has to be 
ascertained. If the primary object is something 
unconnected with foreign land, then the suit is not 
a suit for land, even tirough incideritally the Court 
might have to try questions of title to foreign land. 
But if the claim in the suit be based on any 
contract, trust or fraud or any circumstance g'vmg 
rise to privity between the parties, the suit would 
not be a suit for land. Cl. 12 of the Letters Patent 
confers upon the High Court an equity jurisdic- 
tion similar to the one exercised by the English 
Courts of Chancery in connection with rights to 
property situated abroad; if the primary objector 
leading purpose of the su't does not involve a 
question of title or right to land, the fact that 
further qu-stions incidentally arise relat.ng to title 
to land would not necessarily make the suit a suit 
for land, and the Court m ly even give a declaration 
as to title to, land sUuate outside the local limits 
of ils lurisdirtion, if it bccotnes necess&ry for the 
purpose of eittfctuating the main purpose of the 
suit provided such main purpose does not directly 
involve a question of title or right to land. 

Where in a suit for accounts by a principal 
against his agent, relating, inter alia, to certain 
lands situate outside the limits of the ordinary 
original jurisdiction of the High Court which the 
plaintiff claims to be of his ownership, having 
been acquired bv the defendant as plaintiff’s agent 
pad with hit (plauitiff’s) funds, the plaintiff seel^ 


a declaration that the lands belonged to and were 
the property of the belaintiff and that the defen* 
dants had no beneficial interest in them and asks 
for an order against the defendant to execute all 
Such documents, and deeds and do such acts as may 
be necessary for transferring those lands to the 
name of the plai'ntiff, it must be held that the main 
object and leading purpose of the suit is to charge 
the agent with various acts of misconduct, the 
question of land be<ng impossible of severance from 
the other questions pertaining to the agency of the 
defendant. There is definitely an equity between 
the plaintiff and the defendant, an equity arising 
out of the contract of agency, and the suit 's 
therefore not a "su't for land” falling under Cl. 
12. but IS one which the High Court has ju'^isdiction 
to entertain and try. I.L.R. (19'^8) Bom. 693=50 
Bom.L.R. 49=A,LR. 1948 Bom. 272. 

—Cl. 12 — Suit for land — Meaning of — 
Alternative in last portion ot the clause— If 
applies to suits for land or other cases. 

The defendants who are a firm of merchants 
carrying on business in Bomba), weie the secre- 
taries and treasurers of the plaintiff Company, 
and as such, were in sole management of the 
spinning and weaving mill owned by the Company 
at a place called Jalgaon in the province of 
Bombay but situated outside the original civil 
jui isdiction of the High Court of Bombay. After 
the termination of the agency the Company 
brought the suit for various reliefs founded, in 
general, on alleged wrongful action by the defen- 
dants in breach of their fiduciary obligation in 
the course of their employment. In addition to 
the prayer a general ai count of the defendants* 
mariagemeiit of the Company's affairs and business 
during the whole period of the agency and certain 
other Connected piaycrs, the company asked for 
two reliefs concerning certain lands at Jalgaon 
which were alleged to have been acquired by 
defendants on behalf of the company and out of 
the moneys or other property helonging to the 
Company but in the name of the defendants. The 
reliefs were: fa) That it may be declared that 
the lands in Jalgaon (particularised in the plamt) 
belong to and are the properly of the plaintiff 
Company and that the defendants have no bene- 
ficial interest therein ; and fb) that the defendants 
may be ordered to execute all such documents 
and deeds and do surh acts as may be necessary 
for transferring the said lands to the name of the 
plaintiff Company. With reference to these 
prayers it was contended that the High Court has 
no jurisdiction to try the suit on its Original Side 
as the lands claimed hy the plaintiffs were 
outside the original civil jurisdiction of the High 
Court. 

Held. Kania, C. J. — The fact that the plaintiffs 
have asked for a declaration of title to lands in 
Jalgaon does not oust the jurisdiction of the High 
Court to consider whether the lands were acquired 
by the defendants in breach of trust and, if so, 
whether they should not be compelled to transfer 
the lands to the plaintiffs. The Court has cer- 
tainly jurisdiction to determine the propriety of 
the defendants' actions as agents in dealing with 
the property and money of the plaintiffs. That 
seems to be the mam purpose of the suit. The 
Court is also competent to investigate and ascertain 
if the defendants had utilised the plaintiffs* money 
ip the ^urchaap of the immpvable proficrty at 
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J&lgaon> If tJie Court holds that the property 
was purchased by the use of such funds as claimed 
by the plaintiffs, having regard to the fact that 
they are in possession of them, the Court has 
jurisdiction to order the defendants to execute 
a conveyance of those lands, in favour of the 
plaintiffs. Tliereforc the plaintiffs’ prayer for a 
declaration of title to the land at Jalgaon is no 
ground for holding that the Original Side of the 
Bombay High Court is not competent to try the 
suit. 


Patanjali Sasiri.— The only “relief" which 
the plaintiffs will in law be entitled to on proof 
of the facts alleged by them is the execution of 
the necessary instruments formally transferring 
the lands in Ja!i?aon to the name of the plaintiff 
company and it is also the only necessary and 
sufficient relief for the plaintiffs to obtain- That 
being the gist of the plaintiffs’ claim in regard 
to the lands at Jalgaon the suit is not a “suit for 
land" within the meaning of clause 12 of the 
Letters Patent. The plaintiffs do not claim pps» 
session or control of tho«e lands, being already 
in possession and enjoyment thereof. Nor do 
they ask for an adjudication of title to those 
lands. By their very demand for its transfer they 
concede that the legal title is vested in the defen- 
dants who have purchased the properties and got 
them entered in the Government records in their 
own names. All that the plaintiffs se<k on this 
part of their case is the fulfilment of the personal 
obligation which* it is claimed, the law casts upon 
the defendants to hold the properties for the 
benefit of the plaint'ffs and to execute the neces- 
sary instruments conveying to them the legal 
title in those properties, an obligation arising out 
of the fiduciary relation between the parties and 
the circum«tanres relating to the acquisition of 
properties as alleged in the plaint. The position 
is thus analogous to that in a suit for specific 
performance where the plaintiff conceding the 
defendant’s title claims a conveyance of it in 
accordance with the contract. As the defendants 
reside and carry on business in Bombay and are 
thus amenable to the jurisdiction of the High 
Court that Court can act in personam and compel 
the defendants to fulfil their fiduciary obligation 
though such fu’filment has reference to lands 
situate outside the jurisdiction. 





Mahajan, J.— The object of the su't so far as 
Jalgaon lands are concerned is to establiFh title 
to them. Prayer fb) is consequential to the 
declaration asked for in prayer (a). Plaintiffs 
have based their claim of ownersh’p to the 
Jalgaon lands on alternative grounds. Taking 
the plaint as it stands there can be^ no manner of 
doubt that a clear controversy is raised about 
title to the land situate in Jalgaon, the plaintiffs 
claiming that (he lands are owned by them and 
they are ostensibly held by the defendants as 
their benamidars, the purchase hav'fg heen made 
with the funds supplied by them. The defendants 
on the other hand contend that the lands were 
purchased by them w'th their own money fpr 
their own benefit. On these pleadings the 
plaintiffs have asked for a declaration to the 
effect that thev be declared to be the owners of 
these lands. The issues raised in the pleadings 
very clearly indicate the nature of the contro- 
versy. Even a question of adverse possession 

-•5? “I*!!? **”<*>♦ this situation 

\\t )s difficult to hold that the suit is cot a “suit 


for land*’ within the meaning of clause 12 of the 
Letters Patent, ^ 

Mukherjea, l.-Prayrr (a) is wholly inappro- 
priate to a suit for enforcing a persona! obligation 
against the defendants and if tliiw nraver is 

rctau'cil. the suit, to that ixtent, wonhl he a' “suit 

for land’* within the meaning of clause 12 of the 
Letters P .itepl and as (he properties concerted 
are outside the jurisdiction of the High Court of 
Bombay, it would not be competent to try the 
suit. As the plaint stands, pra\er (h) can oily 
he read as accessory to prayer fa) and if the 
execution of the document is necr<5<arv only for 
the purpose of perfecting the plaintiffs’ title of 
which a declaration is sought for in prayer (a) 
the Court mu<t aI<o lu H incorrpt fpnt to try 
the suit so far as prayer (h) is concerned. 


Case-law in regard to the construction and 
meaning of the words “suit for land*’ In clause 
12 of the Letters Patent exhaustively discussed. 


Kania, C.J.— -The last alternative in clause 12 
of the Letters Patent, which r<frrs to ti e resi- 
dence of the defendant or his carrying on hus’n#^«S 
within the limits of the Court’s original juiis- 
diction is an alternative having reference orlv 
to the words "all nther cases’’ and applies to all 
other cases other than suits for larrl onlv. 

Mahajan, j.— Tine last part of clause 12 of the 
Letf^s Patent does not confer jurisdiction on 
the High Court on the ground of residence of the 
defendants in suits for land. This clause is 
governed by the expression "in all other cases” 
occurring in its earlier part. 

Mukherjea, j.-— The last alternative in clause 
12 of the Letters Patent which refers to the resi- 
dence of the defendant or his rarrying on 
husiness within the limits of the Court’s juris- 
diction is a provision appliraMe to a)] rases other 
suits for land. 1049 F.C.R. 849= A.l.R. 1950 
F.C.83 = (1950) S.CJ.Sl (F.C.). 


■Cl. 12 — Suit for land. 

Sale by mother actmg as guardian of minor 

sale in original side of 
High Court when property is outside its jurisdic- 
tion — Subsequent suit for possession: 

Held, that the claim for possession could not 
have been instituted on the original side of the 
High Court as the suit would recessarllv have 
been a suit "for land" within Cl. )2, Letters Patent 
(Bombay). 35 Bom. L. R. 630=57 B. 4S6=A.1.R. 
1933 Bom. 398=148 Tnd. Cas. 116. 


Cl. la— ‘Suit for land.’ 

Per Marten, C. J.-— The words *suit for land* refer 
to suits to obtain or recover land, or ahernativelv to 
suits which substantially involved the recovery of land 
or its cqiilvalent. The preposition ‘for’ in the expres- 
sion ‘suit for land* would seem to indicate that the 
title to or possession of, immovable property must be 
the primary object of the action but the primary 
object of a suit to enforce mortgage by sale is money., 

Fawcett, J. — A suit to be One "for land’* Fhniild 
substantially relate to land and this should primarily 
be judged by considering what is the nature of the 
relief sought by the plaintiff. A suit for land gram- 
matically means a suit for possession of the land and 
also covers suits for title to or compensation for 
wrong or trespass to land which are properly local 

"actions**: 
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Per Mirza, J.—A suit for land means a suit which 
is substauiially for land, that i<» for the purpose of 
acquiruig title to or rnntrol over land. It includes any 
suit in which a decree is asked for operating directly 
upon the land. A suit which prays for any relief with 
reference to any specific immovable property is a suit 
for land. 

Per Blackwell, J —A suit for land means a suit to 
obtain or recover land and does not include a suit 
“substantially’* for land where a question of title to the 
land may be involved. 

Per Patkar, J.— -The words “suit for land” mean a 
suit in which the substantial question is the right to 
land. 104 Ind- Cas. 8=51 Bom. 516=29 Bom. L.R. 498 
= A.I.R. 1927 Bom. 278 (F.B.). 

Cl. la — Salt for land — Mortgage suit. 

A suit by a mortgagee of land to enforce bis 
mortgage by sale is not a suit for land within the 
meaning of Cl. 12 of the Letters Patent. 50 B®m. t; 
A.I.R, 1926 Bom. I; gt Ind. Cas. 847 (F. B), Ov«r- 
raled; I4 Bom. 353, Appr. 104 Ind. Cat. 8 = 5 ' Bnm. 
516=29 Bom. L.R. 498=A.I.R. 1927 Bom. 278 (F.B,). 

Cl la— Suit for land — Mortgage suit. 

A suit based on a mortgage of land outside the local 
limits of the original juiisdiclion of the High Court, 
claiming the usual mortgage decree for sale of the 
property io default of payment, is a suit for land 
within the meaning of the clause. Where the whole 
of the properly is outside the jurisdiction, and the 
defendants also reside outside the Jurisdiction, the 
High Cout on its original tide cannot coteruin such a 
suit against a defendant who resides outside the jurisdi* 
tion. 14 Bom. 353, Overruled. 91 Ind. Cas. 847 = 
50 Bom. 1=27 Bom. L. R. 1281= A.I.R. 1926 Bom. 1 
(F.B.). 

[Overruled in 51 Bom. 5i6=A. I. R. 1927 Bom. 278 
(F.B.).] 

—Cl. la— '‘Suit for land*. 

'Suit for land* does not mean only suits for recovery 
of land. The words include a suit which, having 
regard to the real object of the suits is substaniially a 
suit for land and is in effect and leality a suit tu estab- 
lish title to the land and for the recovery of p< sse>sion 
thereof. 37 Bom. 494=14 Bom. L* R- 846= 17 Ind. 
Gas. 198. 

•~^CI. 12— Sole for land^SuIt for declaring 
charge for maintenance. 

Where in a suit for maintenance the plaintiff prays 
for a decree charging her maintenance on a specified 
immovable property, the suit is a suit far land within 
the meaning of Cl. 12, 9 Cal. 52‘t, Diet.; 6 Bom. 
L.R. 958 aud f4 Bom. L.R.70I, Foil. 81 Ind. Gas. 
776*25 Bom. L.R. 1 172= A.I.R. 1924 Bom. 141. 

CL *a— “Suit for land*'— Suit for declariog 

chnrge— Suit (o declare a charge la auit for land 
but land being ouCelde Jurisdiction Court must 
have Jnriadiciion in perkouaxii. 

Under Cl. 12 of the I..eiiers Patent the Bombay 
High Court has jurisdiclien in peraonam with 
tespect to lands situated outside its original jurisdiction. 
A suit by a vendor to declare a charge upon such 
lands for the unpaid purcbaie.money against the 
vendee residing or carrying on busincas in Bombay U 
therefore maintainable in the Bombay Hi8^ Court in 

Jta original JuiisdicUoa. 


A Suit to declare a charge on property in Brmbay 
is a suit for land so as to give the Bombay High Court 
jurisdiction over the suit which otherwise it would not 
have. Where the lat.d is situated outside the oiiginal 
limits of its jurisdiction the words “suit for land” 
must be read as being subject to the qualification or 
proviso (hat the High Court has jurisdiction in 
personam similar to that exercised by a Court of 
Equity in England and by the Mofussil Courts under 
C.P.C., S. 16 proviso. 80 Ind. Cas. 1049*26 Bom. 
L.K. 541 = 48 Bom. 625=A.1.R. 1924 Bom. 412. 

CL 12 — Suit for land— Leave^ of the court— 

Cause of action— Court of Equ'ty in England— 
Jurisdiction over land® situated abroad— Title 
to laod. 

Under S. 12 of the L'“tteri Patent, leave is only 
required when the cause cf action shall have arisen in 
part within the local limit* of the oridinary original 
jurisdiction of the High Court; in no other c.ise is 
there any power or need to give le.tve. A court of 
equity in F.ngland only assumes jurisdiction in rela- 
tion to land abroad, when, as between ihc liiiganls or 
their predecessors some privity or relation was estab* 
lished on the ground of contract, trustor fraud, but 
in no case docs the court of equity entcrlaiu a suit, 
even, if Uie defendant was win is the limits of its 
jurisdiction, where the purpose is 10 obtain a declara- 
tion of title 10 f( reign land. Though it is a general 
principle that the title to land should ordinarily be 
detnminrd by ihe coutt wi'hin the limits of wliose 
jurisdittirn it lier, it no doubt is open to the legis* 
lature to disrrgaid that piiuciple. But the courts 
certainly would t ot lean towards a construction insolving 
that result where the word* of the legislature arc fairly 
capable of a meaning in conformity with the general 
principle. 1 he phrs-se,— suit fur land — in S. 12 of the 
L''tter» Patent is by no mean* limited to a suit for 
the recovery of land; the expression is not to be read 
with a technical limiiaiiun, which never had ^ been 
associated w'lh it. The plaintiff* brought a suit on 
the Original Side of the High Court of Bombay for a 
declaration that they were entitled to exclusive 
possession and enjoyment of a Talas situate bejond 
the local limits of .the court’s jurisdiction, and that the 
defendants, who resided within its juii»dic>ion had no 
right in or to the same; they also sought an injunction 
to give cfTcct to that declaration; and tlicn they 
prayed for a declaration that they were owners of a 
piece of land: — Held, that the prayers were directly 
concerned with the land and were so framed as to 
constitute the suit one for lapd wiiliin the meaning of 
S 12 of the Letters Patent; since the leading purpose 
of the suit wag to establish a title to posse»sion of land 
situate outside the local limit* of the juiisdiction of 
the court and to secure that possession from molesta- 
tion, arid the claim was based not on any contract, 
trust or fraud or any circumstance giving rise to privity 
between the parlies, but was brought to vindicate 
rights resulting from ownership and possession alleged 
to be with (he plaintiff; and that therefore, the court 
had no jurisdiction to entertain the suit. 6 Bom. LJL 
958=29 B. 249. 

— — Cl. 12 — Miscellaneous — Arbitration Act — 
Applicability. 

Reading S. 2, Aribltration Act with Cl. 12, Lell^ 
Patent (Bom.) it may be taid generally that tne 
Arbitration Act applies to arbitrations which arc 
connected either as to the subject matter of 
parties svithin a Presidency town. 36 Bom. L- R- 47 " 
AlJL 1934 Bom. 79—58 B. 369—150 Ind- Cas. 47o« 
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""CL 12 — Miscellaneous — Plaint, presentation of* 

Under the rules and practice of ilic Bombay High 
Court^ the proper officer to receive the plaint is the 
Prothonotary, or somebody in bis office to whom the 
duty ts delegated by him. The plaint, even where 
leave is required, is presented when it is handed over 
by the plaintiff or his agent to the proper officer in 
the Prothonotary’s Office. If leave is required, the 
plaint must be submitted to the Chamber Judge and 
leave obtained from him under Cl. 12, Letters Patent, 
When that leave is obtained, the officer in the Pro- 
thonoiary’i ofTice must ser that the plaint is in order 
and admit it under O. 4, R Sf Civil P.C , and he cannot 
admit the plaint until the leave of the Judge has been 
obtained. But, the obtaining of the leave of the Judge 
and the admission of the plaint docs not affect in any 
VfZy the presentation of the plaint for the pu* pores of 
the Lim. Act. 36 Bom, L.R* 1934 Bum, 91 

■=>148 Ind. Cai* 1038* 

CL T3— ^Sabject to its soperintendence’— 

Goort of Resident at Adeo--Jurisdictioo of High 
Court to transfer case from Resideora fUe to 
its own. 

The court of the Resident at Aden is •subjVt to the 
superintendence’ of the High Court of Bombay with- 
in the meaning of the words in S. 13 of the Leuers 
Patent and consequently the High Court ha* power to 
transfer a case on the file of the Rc'^idenis Coufi to its 
owa file. 3 A.L J- 5'»=3 C-L J .■>=»'' C.W.N. 

185*8 Bom. L.R. 4= >6 M L- J- 7^ = ' M LT. 1 — 30 
B. 246=33 I.A. 38 CP.C.) = 5Bom. L R- 562=2? B. 575. 


under Cl. 14. to be joined in the suit with a cause of 
action which is wiihin jurisdiction, still the mere fact 
that defendant may succeed in any such plea does not 
deprive the High Court of jurisdiction to pass an order 
under Cl. 14. 117 Ind Cas. 424=53 Bom. 251=31 Bom. 
L.R. 7 =A. 1 .R. 1929 Bom. 100. 


—Cl. x4.~Scope. 

Cl, 14 by its terms necessarily contemplate# case# 
where the other causes of action are not within the 
original juriidiction of High Court, and there is noihing 
in the clause to limit such cautes of action to those 
arising within the extraordinary orginal civil jurisdic- 
tion of the Bombay High Court that is mentioned in 
in Cl. 13, that it to say, a cause of action which ha# 
arisen within the limits of the Bombay Presidency 
proper, or wiihin the jurisdiction of some Court outside 
that Presidency, but subject to its superintendence. 
33 Bom. <^64, Appr; 22 Cal. 222 (P. C.), E*p|, and 
Dist. 117 Ind. Cas. 424 = 53 Bom. 251=31 Bom. L.R. 
7 = A.I.R. 1929 Bom. 100. 

— — Cl. 14 — “Suit for land'’— '•Trespass action. 

The cause of action for trespass on immovable pro- 
perty is not a cause of action for Und or other 
inimi>vable property within the meaning of C). 14, if no 
question of tide apparently arises. 1 17 Ind. Cas. 424 
= 53 Bom. 251=31 Bom.L R. 75=A.I.R. 1929 Bom. 100. 

Cl. 15 . 

Synopsis. , 


—Cl. 13 — Transfer of suit — High Court — Small 
Cause Court. 

Under proper circumstance# ilie High Court of 
Bombay has power m iran»fer to iueir a suit pending 
in the Small Cauie Court of Bonibay. This power 
Can be exerciied by a »i» gle judge silting alone on 
the original side of the High Court. 7 Bom. L-R* • 43 * 

■ .^Cl. 14— Construction. 

The natural interpretailf n of CL 14 would be that 
the word# “such causes of action not b<-mg for land or 
other immovable property" aic imended merely to 
qualify the word# “several causes of ariion’* iliat appear 
iust before them. That is to say, in ronddering Cl. 14 
any cause of action which is one for land or other 
immovable property must be excluded. The word 
"•evcral" in the expression "several causes of action" 
of course mean# "separate." A.l.R. 1927 _ Bom. 278 
(F.B.J. Cons. Two or more caioes of action arising 
within the jurisdiction of the High Court call be 
joined together by the plaimifT, wiifiout any leave of 
the Court. Cl. 14 should be constiurd as far as possi- 
ble coiaisiently with the provisions of Rr. 3 and 4 of 
O. 9. 117 Ind. Cas. 424 = 53 Bom. 25 (=31 Bom. L.R. 7 
=A. 1 .R. 1929 Bom. 100, 

— d. 14— Esscntlnls. 

To bring a ea#e within the four comer# of Cl. *4 
it la not iiece##ary that there must be at least one 
cause of action which ihe defendant admits has arisen 
within the original jurisdiction ol H'Rh Court. 16 Cal. 
98, Rol. on. H 7 1 “** Ca‘- 424-53 Bo»- a 5 ‘ = 3 * B®®* 
Ck. 7=A.X.R. 1929 Bom* too. 

Cl «4— Plan of Jorisdictloa. 

Although n defendant can #et up a plea of want of 
jutrUitietioo ia rapect of 4 catwe of action allowed 


1 . Amendment 
2 ,. Aibitiaiion 

3 . Appeal— Setpe of 

4. Ceitilicate 

5. Commiiision 

6 . C( mmiual for contempt 

7 . Delay in filing appeal 
8 Judgment— What is 

9. Judgment— What is not 

10 . Leave to sue as pauper 

11 . L« ave to withdraw suit 

12 . Sanction to prosecute 

13 . Summary suit 

14 . Untcsiricied inspection of documents 

15 . Miscellaneous. 

s. Amendment. 

—Cl. 15— Amendment. 

Amendment of 1928 applies to judgment# of one 
Judge drh%'cred afier tsi February, 1929— Declaration 
by judge ihat case is fit for appeal is necessary. 
32 Bom. L.R. i 85=A.I.R. 1930 Bom. 224. 

—Cl. 15— Amendment. 

Up to ist February 1029, leave was necessary under 
the Letters Patent of 1997 and iheieafier it is also 
T.eceisary under the new Letters Patent of 1938 for an 
appeal fiom judgment of a single Judge of the High 
Court in appeal. 118 Ind. Ca#. 798=31 Bom. L-R. 473 
=A. 1 .R. 1929 Bom. 241. 

Cl. #5— Amendment ~ Amcnilmcnt (1998) to 

CL (15) ia rcfiospective. 

An alteration in Cl. 15 of the Letter* Patent of the 
Bcmbay High Court efferted by a notification in the 
Bombay Gmaxunent Casette of 9 Dd February 19281 
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to the effect that no appeal from the judgment of one 
Judge of the Bombay High Court lies to a Division 
Bench» if it is made in ihe exercise of second appellate 
jurisdiction, except in any case where such single Judge 
declares that it is a fit one fur appeal, has retrospective 
eff'*ct. ti4 Ind. C;»i. 241 =52 Bom, 753 = 30 Bom.L.R. 
9t2=A.I.IC 1928 Dorn. 371. 

■ Cl. 15 — Amendment. 

The alteration in Cl. 15 of the Letters Patent of the 
Bombay High Court does not entirely abolish a former 
right of appeal; it merely restricts it in a reasonable 
manner. 114 tnd. Cas. 241 = 52 Bom. 753=30 Bom. 
L.R. 9J2 = A.I.R. 1928 Bom. 371. 

2. Arbitration. 

*— — Cl. i5-~Arbitration — Dismissal of petition 
for revocation. 

The decision of an arbitrator to admit evidence on 
a question not referred to him is appealable to the 
High Court for leave to revoke the submission to the 
arbitrator on the ground of want JurisdIcUon and 
when a Judge dismisses a petition for revocation, it is 
a decision on a question of right and practically 
enlarged the scope of the submission and deprived the 
parly of his right to have the matter decided by a 
Court of Law and hence an appeal lies under Cl. 15 
of the Letters Patent. 34 Bom. i = ii Bom.L.R. 1 = 
t Ind. Cas. 14. 

Cl. 15— Arbitration— Order extending time 

for snalfling aw^rci and dismissing petition to set 
aside award. 

The Court has power under the Arbitration Act, > 099 * 
to extend the time for making an award even afifcr the 
award, has been made. But, before exercising this 
power, under R. 173, Bombay High Court f Original 
Side) Rules, the Court should require a substantive 
application to be made and should serve notice of lliat 
application on the other side. 

An order which extends the time for making an 
award and then dismisses the petition to set aside the 
award is appealable under Cl- 15. 32 Bom. L.R. i 6 so=: 
A.I.R. 1931 Bom. 125=55 B. 452=129 Ind. Cas. 886. 

3, Appeal -Scope of. 

—CL 15— Appeal— Scope of— New point. 

A point which has not been taken in any of the 
Courts below cannot be allowed to be argued for the 
first time in a Letters Patent appeal. I L.R. 1946 
Bom. 794=48 Bom. L.R. 225=A.1.R. ig46=Bom. 365. 

— —Cl. 15 — Appeal — Scope of— New point. 

New point on a question of fact (a plea of limita* 
tion,) should not Ik allowed to be considered in a 
Letters Patent Appeal. A.I.R. 1943 Bom. 12=44 
L.R« 8 i 9=I.L.R> (1943) Bom. 104=204 Ind. Gas. 402* 

GIp 15 — Appeal — Scope of— New points. 

In an appeal under the L‘‘tters Patent, the appellant 
is not entitled to be heard on points which had not 
been raised before the Judge from whose judgment the 
appeal has been preferred. A.I.R. 1940 Bom. 49= 
41 Bom. L.R. 1305™ 186 Ind. Cas. 726. 

— — Cl. 15 — Appeal — Scope of— New points. 

In an appeal under the Letters Patent (Bom.), the 
appellant is Qot eqtitle4 th he heiird on points which 


had not been raised before the Judge from whose 
judgment the appeal has been preferred. 38 Bom. 
L-R. 221=60 B. 5 i 6=A.I.R. 1936 Bom. 227=163 Ind. 
Cas. 305. 

— —Cl. 15— Appeal— Scope of— New point. 

An appellant is not entitled in an appeal under 
Letters Patent to be heard on points which had not 
been raided before the Judge from whose judgment he 
has preferred the appeal. 36 Bom. L.R. I052=AI.R. 
1934 Bom. 466=152 Ind. C^. 1031. 

— C|. 15— Appeal— Scope of. 

In a Lexers Patent appeal, the appeal Court is not 
restricted to consider the point on which the Judges 
in the Court of appeal have differed. The whole decree 
lies open before ihejudges hearing the Letters Patent 
appeal. 87 Ind. Cas. 199 = 48 Bom. 691 =26 Bum. L.R» 
349=A.I.R. 1925 Bom. it8. 

4. Certificate. 

—Cl. 15— Certificate — Principles Co be followed. 

Leave to appeal will not be granted under Cl. 15, 
Letters Patent, unless it Is alleged that any point in 
dispute is such that in the exercise of the judicial 
diiereiion of the Court, it may be certified as being 
of great public or private importance or involving 
questions of public importance or which may be 
important precedents goveri'ing numerous other cares. 
A.I.R 1932 Bom. 218=34 Bom. L* R. 398=138 Ind. 
Cas. 454. 

—Cl. 15— Certificate. 

No appeal I'cs under Cl. 15 of the Letters Patent in 
absence of a certificate of the Judge who has disposed 
of the second appeal that the cai.e is a fit one for 
appeal whether such Judge be temporary or officiating. 
A. I R. tQ26 Rang. I (F.B.), Foil. 32 Bom. L.R. 624 = 
A.I.R. >930 Bom. 366. 

Cl- 15— Certificate — Oral application — Com- 
petency. 

An application tn the single Judge, who has disposed 
of a second appeal, for a declaration that the cate is 
a fit one for appeal to a Division Bench can be made 
straightaway orally by the pleader, who thinks that his 
client should appeal, and that no written application 
is necessary in such a case. The pleaders should be 
encouraged to make such an oral application at the 
time, instead of later, when a written application w'll 
be ifecestary and arrangements will have to be made 
for a special sitting to hear the application by the 
Judge, who will probably then have forgotten the facts 
of the case. Such speed is necessary because the 
certificate that the case is a fit one for appeal can only 
be granted by the Judge who passed die judgment 
against which it is proposed to appeal. A.I.R. 1926 
Rang. 1 (F.B.), Foil. 114 Ind. Cjl^ 241 = 52 Bom. 753 
=30 Bom. L.R. 942=A.I.R. 1928 Bom. 371. 

— —Cl. »5 — Certificate — Refasal of — Appeal. 

No appeal lies from the order of the single Judge 
refusing to make the declaration that the judgment is 
fit to be appealed against. The order making and 
refusing to make the declaration that the case is a 
fit one for appeal is in effect a part of the judgment 
on merits from which no appeal is provided by Cl. 15 
of the Letters Patent. 32 Bom. L*I^* i85=A.I,R« i 93 ° 
Bom. 224. .. 
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K, Gommlssloo* 


jj_Gommis6ion— Refused to issue. 

Aq order refusing a commission is not one affect- 
bg the merits of the question between the parties by 
determining some right, it is purely an mterlocuiory 
order relating to procedure and not a „ 

within Cl. 15. A.I.R. *934 Bom. 168=36 Bom. L.K. 
97a 1 52 Ind. Cas. 264. 

-~a. 15— Commission— Refusal to Issue. 

'Judgment* means a decision affecting the merits of 
questions between parties by deieimming some right 
or liability. ‘Judgment* does not include a formal 
order or order mefcly regulating the • 

Order directing issue of CcmmUiiori for ^xamma^n 
of witnesses is not a ‘Judgment’ and hence no apt^al 
lies such order* Older of refusal of an app • 
tion by plff. for a Commission to examine a witness 
resulting in dismissal of suit amounts to Judgment. 
II Bom, L.R. 241=2 Ind. Cas. 157. 

6. CommitUl contempt. 

Cl. 15— Committal for contempt by single 

Judge of High Court— Appeal. 

An order of a single Judge of the 
committing a party to prison or ordering ,. 
pay a fine, for contempt of Court, v.2., d‘^«bed.encc 
Sf anorde; of the Court, is a “Judgment’* wuh.n 
the meaning of Cl. 15 of the Utters Paten , and an 
appeal therefore lies from such order It is a final 

order. A.I.R. 1948 Bom. 103=49 ‘“S 

(P.B.). 


a. 15— Committal for contempt— Comment# 

on pending trial. 

Comment, upon a pending trial by P^om some 
of whom are panics to the suit and s 
are not, is contempt of a criminal Jiatur 
order passed on a notice of motion for 
comroiual of one of ihe parties for con e p j-.t 

case i, an order made in the 
Jurisdiction and is not ood" Cl^ 1^. 

83Bom.L.R q»A.I.R. 1933 Bom ‘08- ^193?) Uom. 

983S57 B#286bi 43 Cai. fegt- 

7* DeUy fiH»K app«*l* 

a. .s-D.l.y lo fiU.g .PP«J - 

JsTudu:.?" ''Sin ‘o " sil; 

‘Judameni* within the meantnR of a. 15, and is noi 

CaTabli. A.I.R. «940 

877-I.L.R. (t»4o) Bom. 361 = 189 Ind. Ca.. 79- 

Cl 14-DeUT <» appeal-order of 

lag for laawo to sspP^ CoaneU w 

An Mdcr oaaicd by • Division Court rejecting an 
towSe the delay in presentin* an 

Ration for to ap^ to Ha 

iSmcll bcyo»<* *0 

^ *‘Jud|Bieni** and b appeaUble m cueb undo* CL ig, 


Letters Patent. 8o Ind. Cas. 862=48 Bom. 442 = 26 
Bom. L.R. 395=A.I.R. 1924 Bom. 399 (F.B.). 

—Cl. 15— Delay in presentation of ap peal — 

Refusal to excuse. 

An order of a single Judge of the High Court 
refusing to excuse the delay in preseniatlon of the 
appeal is in effect an order dismissirg the appeal 
and is a ‘judgment’ within Cl. 15 of the Letters 
Patent 'Bombay). 42 Bom. 260=20 Bom. L.R. 172= 
44 Ind. Cas. 913. 

8. Judgment — What Is. 

.-.— Cl. 15 — “Judgment” — What I# — Appeal — 

Tesit. 

Tn order that an order made by a single Judge 
of the High Court silling on the original side 
should be a ‘‘Judgmeni*’ within the meaning of Cl. 15 
of the Letters Patent, it must affect the merits of 
I the question between the parties by deiermining. 
I some right or liability. If a Judge misapprehendsj 
the extent of his jurisdiction and makes an order, 
the order would be su»’ject to appeal, provided that 

order concludes the rights of parlies. But if the order 

is merely procedural in character or interlocutory, 
without finally determining the r-ights of parties it 
does not amount to a “judgment” wiih^m the meaning 

of Cl. 15. A.I.R. 1949 Bo®- ’^5=5® 7*'- 

Cl, ,5 — Judgment — What Is — Writ of 

certiorari. 

An Older passed by a Single Judge inuing a 
.writ of certiorari to an Assistant Judge in respect 
of an application under S. if>, Bombay Municipal, 
Boroughs Act, heard hy him as a pereona deslgnata 
is a judgment within the contemplation of Cl. 15. 



An appeal lies under Cl. *5, against such an order 
which is passrd, not under revisional junsdiciion, 
but under the original jurisdiction exerciseable not 
over the Subordinate Court hut over other tribunals 

also 46 Bom. L.P. 675-A.I.R. 1945 Bom. 7- 

I.L.R. (1944) Bom. 683. 

Cl. 15- ‘Judgment’- What 1#. 

A finding on an issue, which does not merely 
regulate the proerduie in ihe »uit but goes further 
so as to deride some right affecting the merits of 
the question between the pariirs. amounts to a judg- 
ment from wbirh an appeal lies under Cl. 15. ^2 

Bfim. 602; II B<*Tn. L.R> Foil- 3^ Boin* L«K« 
285-A.LR. 1930 Bom. 262. 

Cl. 15— 'Judgment*— What la. 

The term “judgment” in the Letters Patent of the 
High ^"oiirt means in rivil cases a ‘deciie’ and not 
a judgment in the oridinary sense. 87 Ind. Cat. 313 = 

6 LR PC. ii7 = 4 > Cl J. 628=«9»5 M.W.N. 474 = 
22 M.L.W. 246-30 CWN. 449-93 A.LJ 5.V5- 
27 Bom. L.R. 872=2 OW.N. 535-A.I.R. 1925 P.C. 

*55=49 M.L.J, 25 (P.C.). 

Sec also 1933 A.L.J. I27-.45 All. 326-A.I.R. 
*933 All. 262=142 Ind. Cas. 331 (F.B.) 

ca. aj^jodgmeot— What I#— Order reqnlHog 

sccnrlty from a woman- Order of a elnglo 
Jadg« •Ittiag on the original aide dlrecflag. 

An appeal was against an order by a Judge sitting on 
the origmal nde of the court requiring security frm a 
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woniao under S. 380 of the Code of Civil Procedure 
1882. Such an oidcr is a jiidgmeix} within the 
meaning of Gl- I5 oJ Letters patent. 10 Bjm- L-R* 
337 - 

— —Cl. 15— Judgment — What is— Order, to take 
accounts- 

An order deciding a question of right of a Judge 
sitting on the original side (i. e.) app-^inting a com- 
missioner lo take accounts is appealable. 33 Bom. 
216= to Bom. I, R. 488 = 2 lad. Cas. 29^. 

9. Judgment — Wbat is not. 


— - Cl. 15 — ^Judgment — What is not. 

An order refusing to declare a person a* a lunatic 
on an application under S. 39, Lunacy Act ii not 
a judgment within Cl. 15 and it not appealable. 35 
Bom. L.R. 38=A.I.R. 1933 Bom, 112=57 B. 37 >*= 
144 Ind. Gat. too. ^ 

—Cl. *5 — ^Judgment— What is not. 

A decision under S. 10, Civil P. C., «ther _ to 
allow or lo refuse a ttay it one that reajiy determmei 
the light of the plaintiff lo sue and it a judgment. 
35 Bom. L'R* 15— A.I.R. 1933 Bom. 85*»57 3 o 4 — 

143 Ind. Cat. 806. 


Cl. 15 —“Judgment"* —What is not— Order 

allowing amendment of plaint — Appeal. 

An order allowing an amendment of a plaint it 
not “jiidgmenl” within the meaning of Cl. 15 o* 
the Letters Patent, and no appeal lies from such an 
order under Ch 15. 48 Bom. L R* 25a, foil. I.L*R-(J 95 U 
Bom. I45=A.I.R. 1950 Bom. 343=5* Bom. L R» 3 o‘* 

—Cl. 15— “Judgment*’— What is not— Suit in 
ejectment on ground of breach of conditions of 
lease— Order allowing amendments of P'*“* 
including further breaches after suit It 
appealable. 

An order granting leave to a plaintiff m an 
eiectmeni suit to amend the plaint by inserting further 
breaches of conditions in the lease * 

ground of ejectment is not a “Judgment wiihtn^ the 
meaning of Cl. 15 of the Letters Patent because it u 
not an order which affects the merits of the case; 
nor does it determine any right or liability. H^nce 

such an order is not appealable. LL-R. (*940 Bom. 

756=227 Ind. Cas. 411 = 48 Bom. L-R* 252— A.l.K. 
1946 Bom. 361. 

Cl. 15— “Jadgmont”— What is not— Order 

dismissing suit for non-proseeutioa and non- 
appearance of plaintiff— Appeal. 

An order di*missing a suit for default of appearance 
of the plaintiff and ff>r non-prosecution, under O. 9, 
R. 8, C P. Code, after the counsel for the plaintiff 
has withdrawn his appearance on refusal of an 
adjournment is not a “judgment** within the 
meaning of Cl. 15 of the L®tt®fs Patent and no 
appeal lies from such an order. The only remedy 
ofthe plaintiff in such a case is an application under 
0.9, R. 9, C. P. Code. A.I.R. 1950 Boro. 355=52 
Boro. L.R. 375. 

Cl. 15 — Judgment— What is not — Order 

refusing to commit person for breach of under- 
taking given to Court. 

An order of the Court refusing to commit a man 
for breach of an undertaking given to the Court 
and embodied in the order of the Court cannot be 
said to be a judgment within the meaning of Gl. 15 
since U does not affect the merits of any question 
between (he parlies and consequently, such an order 
is not appealable. A.I.R. 1936 Bora. 314=38 Bom. 
L.R. 571 = 60 B. 894 a 164 Ind. Cai. 335. 

—Cl. 15— Jndgment — What is not. 

Where the plaint wa* amended and name of an 
individual substituted for the name ofthe firm, the 
order was held to be one for regulating proc^ure 
and hence not appealable under Gl, 15 of the 
I^Uert Fateqt. 98 Bom. ^R. |(2§. 


Cl. 15 — Judgment— What is not— Order 

extending time for sal* of ptoperty. 

An order fixing the date for (he sale of par(ncr- 
ship a*8eu in a partnership action or extending the 
time for sale is not a judgment within (he meaning 
of Cl. 15 and is not appealahje. 34 Bom. L R- 12 = 
A.I.R. 1932 Bom. 134=56 B. 237=137 Ind. Cas. 
456. 

—Cl. 15 — ^Judgsnenl — What is not — Order refus- 
ing directions to third parlies — Appeal. 

An order refuting direction under Rr. 130 and 131 
of the High Court Rules is not a judgment and not 
appealable. 22 Bom. L.R> ii6g=A.I.R. 1921 Bom. 
320. 


■ Cl. 15— “Jodgment’* — What is not — Order 

refusing to restrain deft, from prosecuting suit 
iu a foreign Court. 

An order refusing to restrain the deft, by an injunc- 
tion from pros<‘cuiing his suit in a foreign Court is 
not a “Judgment*’ within Cl. 15 of the Letters 
Patent and no appeal lies from such an order. 21 
Bom. L.R. 955=53 Ind. Cas. 395. 


—Cl. 15— Jodgment — What is not. 

Order refusing to try and dispose of issues before 
first hearing of suit is not o Judgment and no appeal 
lies from such an order. 11 Bom. L.R. 245—2 
Ind. Cas. 150. 

Cl. 15 — Judgment — What is not. 

An order by which directions under Rr. 130 and 
131 of the High Court Rules are refused is not 
a *'judgment** within Cl. IS and no appeal lies 
against Such order. 8 Beng. L.R. 433 , Foil. 59 Ind. 
Cas. 533=45 Bom. 428 =A. 1 .R. 1921 Bom. 320 . 


—Cl. 15 — Judgment*— What is not — C, P. C., 
S. 135 — Order under. 

An order under S. 135 of the Civil Procedure 
Code, discovery is not a 'judgment* within the 
meaning of Cl. 15 of the Letters Patent, and hence 
no appeal lies from suph an order. 4 Bom. L-R* 
342 . 


Cl. 15 — “Judgment"— What is not. 

A Suit should not be tried piecemeal* ** 1 *® ? 
lecision on an issue to the effect that the ttw ® 
the suit should proceed can never a®®?” .-.®n 
judgment and no appeal lies from such a tKCision. 

92 Ind. Cas. 552=27 Bom-L-R- 1496=A4-R. 

Bpra. 136. 
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10. Leave to sue as pauper. 

Cl. 15— Leave to sue as pauper— Grant 'of. 

An order giving leave to sue as a pauper deter- 
mines 00 right as against the defendant in the suit 
and is not appealable under Cl. 15> Letters Patent 
(Bom.). A.I.R. 1943 Bom. 318=45 Bom.L.R. 602= 
I.L.R. (1943) Bom. 547=212 Ind. Cas. 637. 

—Cl. 15— Leave to sue as pauper— Refusal — 
Order refusing leave to sue in forma pauperis. 

An order of a Judge in Chambers refusing leave 
to sue ia forma pauperis is a ‘judgment* within 
the meaning of Cl. 15 and is app^^alalle under the 
said clause. 32 Bom-L.R. 1647 = A.I.R. 1931 Bom. 
166=130 Ind. Cas. 24. 

11. Leave to withdraw suit. 

—Cl. 15— Leave to withdraw suit with liberty 
—Appeal. 

An order made by a single Judge of the High 
Court on the Original Side* giving leave to the 
plaintifTto withdraw the suit with liberty to bring 
a fresh suit on the same cause of action, under 
O. 23, R. 1* C.P. Code, is a ‘‘judgment” within the 
meaning of Cl. 13 of the Letters Patent and 
is appealable under Cl. 15. The rights of the 
defendant are affected by such an order, and an 
order which deprives the defendant of a valuable 
right is clearly a ‘‘judgment.’*. 22 Bom. L.R* 1012, 
foil. A.I.R. 1950 Bom. 378=52 Bon. L.R. 386. 

Cl. 15— Leave to withdraw suit— Appeal. 

A pronouncement giving plfif. liberty of with- 
drawing his suit made after recording evidence and 
hearing argument is a judgment within the meaning 
of Cl. 15. 45 Bom. 377 = A.I.R. 1921 Bom- 267=22 
Bom.L.R. 1012=58 Ind. Cas. 1004. 

12. Sanction to prosecute. 

Cl. I5— Sanction to prosecute— Refusal of. 

It is doubtful whether an order refusing to 
garot a sanction to prosecute under S. I9*i, Cr.P.C . 
is a judgment withio tlie meaning of Cl. 15. 68 
Ind. Cas. 33=24 Bom. L.R. 817=23 Cr.L.J. 497= 
47 Bom. 270=A.1.R. 1922 Bom. 455. 

13. Summary suit. 

•——Cl* IS— Summary suit— Leave to defend. 

An order in a summary suit granting leave to 
defend on cobdition that the defendant deposited 
a certain amount in Court within a certain date is 
a Judgment within the meaning of Cl. 15 and it 
appealable. 56 B. 268*34 Dom.L.R. 252=A.1.R. 1932 
Bom. 163=137 lnd.Cai< 397. 

~Cl. IS — Summary suit— Order allowing 
transfer of to short causes— No appeal lies. 

An order amending the title of a plaint by omit- 
ting the word “summary** from the same, and 
transferring the case to the short cause Hit, from 
the lilt of summaty suit docs not in any way affect 
the merits of the questions at issue befwern the 

S artiet by determining some right or liability. It 
I Oidy an order regulating tht procedure aeeprdlng 


to which the suit is to be tried. It is not therefore 
a judgment afid no appeal lies. 86 Jnd. Cas. 100= 
27 Bom.L.R. 99=A.1,R. 1925 Bom. 159. 


14. Unrestricted inspection of documents. 

Cl. 15— Unrestricted inspection of docu^ 

ment— Appeal. 

No appeal lies against the ordeV of Judge for 
unrestricted and full inspection of documents in 
the hands of receiver in the suit. 11 Bom, L* R. 
248=2 Ind. Cas. 167. 


15. Miscellaneous. 

Cl. 15 — Miscellaneous, 

Appeal provided by Cl. 15 is special jurisdiction 
within meaning of S. 4, Civil P.C. and is not affect- 
ed hy S. 104 — Civil P.C* A.I.R. 1940 Bom. 216=42 
Bom.L.R. 428=1.L.R. (1940) Bom. 426 = 189 Ind. 
Cas. 656. 

—Cl. 15 — Miscellaneous. 

A right of appeal from one tribunal to another 
tribunal wliich is differently constituted stands on 
a different footing tiom the right to appeal from 
the ju'*gmcnt of a tribunal wlicre only one Judge 
consititutes the tribunal to tlie same tnbuial 
where two or more Judges constitute tiic same 
tribunal- The former creates not merely a 
remedial but a substantive rigiit ; the latter setms 
merely to regulate the procedure of tlie same 
tribunal- 114 Ind. Cas. 24l =52 Bom. 753 = 30 Bom. 
L.R. 942= A.I.R. 1928 Bom. 371. 

— — Cl. 15 — Miscellaneous— Reference to a third 

Judge— Concurrence in the decree but not in the 
reasons thereof— Appeal. 

Where the Judge to whom an appeal is referred 
under tlie provisions of S. 575, C.P.C.f = S. 98 New 
Code) agrees with one of the differing Judges at to 
the result of the appeal, but the agreement docs 
not proceed 00 the inderuical lines of teasuning, 
(here is no further appeal to the High Court 
against such decision under Cl. 15 of the Letters 
Patent. 6 Bom L.R. 230. 

—Cl. I5 — Miscellaneous — How far Cl. 15 
controlled by S. 588, C.P.C. — S. 104 and O. 43, 
New Code. 

S. 588 of the Civil Procedure Code, (1882) does 
not lake away the right of appeal given by 
CU15 of the Letters Patent. 4 Bom. L.R. 342. 

—Cl. 17 — Power to appoint guardian of minor 
co-parcener and sanction sale. 

The power wliich tlie Bombay Higli Court exer- 
cises on its Original Side over minors is the power 
derived from the prerogative of the Crown as 
parens patrioe to protect subjects of the Crown 
who cannot protect themselves; and if that be the 
nature of the Court’s jurisdiction, it is clear that 
it can only be limited as to subjects within the 
jurisdiction of the Court by the interest of the 
person to be protected. No doubt, an order which 
IS likely to be infructuous would normally not be 
for the benefit of a minor ; but if the Court thinks 
that it is for the benefit of the minor, it has 
jorisdiction to make such an order. The jnnsdictiqQ 
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of tlic Court to sanction z. contract for the benefit 
of a minor extends, at any rat«r, to a minor resident 
the Presidency o£ Bombay* Consequently, 
the Bombay High Court can appoint a guardian of 
a minor cnmltd to an undivided interest in co- 
parcenary property and to sanction the sale of such 
property. But in such a case, no order dealing 
Willi property in which, the minor is interc^ed 
can be passed behind the back of the minor. The 
minors should b^ made respondents to the Petition, 
and should be represented by a guardian ad litem. 
Normally the guardian ad litem should be an 
officer of the Court because It would be diHicult 
in most cases to find an independent member 
of the family to consider the interen of the 
minor. The guardian ad litem roust satisfy hirascH 
as to the interest of the minor. He may, of course, 
require further evidence as to the alleged necessity, 
for the sale, and he may require further cv'dcnce 
as to the price being a good one arjd he will also 
have to consider how the proceeds of sale are to 
be dealt with. Jf he requires any funds to enable 
him to look into the matter Properly, fhe parlies 
seeking the order must provide those funds. The 
“bieil of asking for orders of th.s sort .s to enable 
the ioint family to get a better price for its property, 
Ind ?hey caloVcomplaim they have to pay for 
?he privilege. A.l.R.,194l Bom- 397=43 Bom^L. R^ 
926=I.L.R. (1942) Bom. 39=197 Ind. Cas. o/tJ 

(S.B.) 

Cl. 19 -Jurisdiction. 

Per Marten, C. J.-Generally speaking the 
High Court has succeeded to the jurisdiction co - 
fer^red upon its predecessor, the Supreme Court, by 
the Supreme Court Charter, 1823. 

18 l 5 '’Teia“i;'‘a'id‘'^<,u?t, °to J.''c'appn‘ed”n ca.« 

S?t?rs kn'-t S'n‘‘ot‘'*bee„‘’'tss«?S.'Je'? cl* ; 

fSrUdretiom I" other “I'l llTefore 

acauire jurisdiction under CIs. 11 and ^ ly lo 
applying the law or equity applicable under Cl - 1^- 
104 Ind. Cas. 8=51 Bom. 516—29 Bom.L.R. 498= 
A.I.R. 1927 Bom. 278 (F. B.). 

Cl. 20 — Jurisdiction to appoint Special 

Commissioner-Vesting of property m the 
Special Commissioner— Procedure. 

The Court has no power or jurisdiction whatever 
—inherent or conferred— first to appoint a Special 
Commissioner for sale of immovable 
«erondly. to vest immovable property in a Special 
Commissioner, and, lastly, to empower any such 
Speical Commissioner to execute a conveyance 
pf such property. 10 Bom.L.R. ll7o. 

Cl. 26— Powers of High Court. 

The power of the High Court to review a wse 
is restricted to the point or points of law certified 
by the Advocate*General as involving an error and 
if the High Court comes to the conclusion that there 
has been no error with regard the point or points 
of law mentioned in the certificate of Advocate* 
General, the High Court would have no power to 
go into any other question or to 
generally even to the extent of sitering the sen- 
tence. A.I.R 1944 Bom. 274=46 
(1945). Bom. 52=46 Bom. L.R. 566=217 Ind. Cas. 

^95 (P.B.) 


Cl. 26— Powers of Court to review the whole 

case— Certificate of Advocate-General. 

On the question whether the High Court can 
review the whole case and decide whether a con- 
fession of the accused was properly admitted by 
the learned trial judge when there was no certifi- 
cate of the Advocate-General, under clause 25 ot 
the amended Letters Patent, 1^^65, 
wrongly admitted. Held, by Davar J. (Russel 
Ag. C.J., Chandavarkar and Batty, JJ- did not 
express their opinion) that in the aDseuce 6i any 
reservation of the point by the trying Judge as 
provided by Cl. 25 of the amended Letters Patent 
or of any certi6catc from the Advocate-General the 

court was precluded from reopening the question 

which was decided by the learned judge presidmg 
at the trial. The words "review the case in 
Cl 26 must be read with the words that loUow, 
viz., "or such part of it as may be necessary and 
finally determine such point or points of law- 
Under Cl, 26 the court is at liberty to reviesv the 
case or part of the case for the purpose of deter- 
mining the point or poiofs of law, that are either 
reserved for our opinion or are ccr«ified ^oy the 
Advocate-General to be wrongly decided. 
Beaman, J.— Where the Advocate-General has 
certified that a particular piece or pieces of evi- 
dence have been wrongly admitted, the Ci^rt ot 
Reference constituted under CJ. 26 of the Charter 
has first to determine whether or not the certificate 
is well-founded, and if it decides that it is, then to 
deal with what nmains of the evidence, 
strking out what has thus been adjudged not to be 
evidence. It the party applying for the Advocate 
General’s certificate has objected to another piece 
of evidence as wrongly admitted but the Advocate* 
General has refused to certify that in his opinion 
it was done so, then there are two opinions, ms and 
that of the trying judge, in favour of the admissi- 
bility of the evidence and is and was indended to 
be enough. If the parly did not object, and did not 
ask for a certificate in respect of evidence which 
is thus challenged for the first time ^n® » 

at the hearing before the Court of Reference, the 
objection comes too late* 32 Bom* 111—6 Cr*L*J* 
164=9 Bom. L.R. 789 (F.B.) 

—Cl. 26— Interference by High Court with 
verdict of jury. 

The Language of Cl. 26, shows that the High 
Court must first be satisfied that there has been an 
error in the decision of a point or points of law or 
that there is a point of law requiring further con- 
sideration before any question can arise ot inter- 
ference with the verdict of the jury.In order to jus- 
tify interference, the point of law m question must 
obviously be a substantial and important 
it must appear that there has been 
which the accused has been prejul‘5«® 
trial of the case affected. A.I.R. 1943 Bom. 15 
Bom. L.R. 281=44 Cr.L.J. 534=206 Ind. Cas. 592 

(F.B.). 

——Cl. 26— Conviction, when set aside. 

It is not essential, whenever there hw 
error of law, to set aside the ron- 

doubtedly, the High Court must set aside tne c 
viction, if it thinks that the error pfi*^ 
prejudiced the accused. ^ 5 * then the 

of law has not prejudiced the accused, tn 

CQnvictiQD can stand. A.I.R. 1942 Bppi* 
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Bom. L.R. 27=43 Cr-L.J. 529=I.L.R. (1^42) Bom. prevail. 26 All. 10; A.I.R. 1921 P r R-r 

384=199 Ind.Cas. 202 (F.B.). 76 Ind. Cas. 317= A.I.R. 1923 Bom. 218. 


Cl. 29— Jurisdiction of Bombay High Court 

to transfer criminal case from Aden Resident’s 
Court. 

Tue Bombay High Court has power to transfer 
to tls own hie a criminal case irom the file of the 
Resident’s Court at Aden. 7 Bom. L.k. 104=29 
Bom. 57s. 


Cl. 36 — Difference of 

appeal. 


opinion— Second 


On a difference of opinion between an appeal 

c procedure is governed by 

S. 98, C. P. Code and not by Cl. 36 of the Letters 
Patent. 43 Bom. 433 and492=2lBom.L.R.i57— 
SOlnd. Cas.715 (F.B.). 13/- 


Cl. 29— Village Magistrate’s proceedings— 

Jurisdiction to quash. 

Bombay High Court has no power to quash 
proceedings before Village Patil under Cr.P.C. 
but it has such power under the Letters Patent. 10 

Bom. L.R. 630, Rel. 21 Bom. L.R. 274=20 Cr.L.J. 
315=50 Ind. Cas. 491. 

Cl. 35— Restitution of conjugal rights — 

Bombay High Court has jurisdiction to enter- 
tain suit for restitution ot conjugal rights by 
Christian lady against her Parsi husband. 

While enacting the Divorce Act the intention of 
the Legislature was to enact it in such a way as to 
remove the limitation contained m Cl. 35, Letters 
Patent. The Divorce Act intended it to be sufficient 
for one party to profess the Christian religion 
and did not require that both parties should do so. 
The Bombay High Court, has, therefore, jurisdic- 
tion to entertain a suit for restitution of conjugal 
rights instituted by a lady, who is a Russian and a 
Christian, against her husband who is a Parsi. 38 
Bom. 125 ; 20 ind. Cas. 492, Overruled. 32 Bom. 
L.R. 1046=A.I.R. 1930 Bom. 385 (F.B.). 


Cl. 36— Difference between judges—Ese- 

cution— Delivery— Obstruction. 

'See 3Bom. L.R. 58=25 B. 478. 

— — Cl. 36 — Scope. 

Cl. 36 of the Letters Patent of Bombay is not 
controlled by S. 98 of the C. P. Code. 60 Ind. Cas. 
822=45 Bom. 718 = 48 I.A. 181 = 19 A.L. J. 409=23 
Bom. L.R. 623 = 33 CL.J. 488=25 C.W.N. 605=14 
M-L.W. 7=1921 M.W.N. 408= A.I.R. 1921 P.C. 6 
=40 M.LJ.Sly (P.C.). 

— — Ci. 37 does not empower High Court to 
make rules with respect to Subordinate Courts. 

Cl. 37 of the Letters Patent docs not empower 
the High Court to make rules and orders for the 
purpose of regulating proceedings in civil cases in 
the Courts subordinate to it- For the purpose the 
High Court must resort to S. 122 of the Civil P-C. 
or S. 22^ (1) (b). Government of India Act, 1935. 
A.I.R. 1946 Bom. 174 = 47 Bom- L.R. 808=I.L.R. 
(1945) Bom 819=224 Ind. Cas- 210. 


Cl. 36— Decision of Single Judge, whether 

binding on other Single Judge. 

Ordinarily, Single Judge of the High Court 
should follow the decision of another Single Judge 
of the same High Court as a Court of co-ordinate 
Jurisdiction, leaving it to the Court of Appeal to 
Say whether or not that decision is wrong. 46 
Bom.L.R. 818= A.I.R. 1945 Bom. 110. 

—Cl. 36— Difference of opinions— Appeal 
from a single Judge’s decision— Bench hearing 
it differing— Opinion of senior prevails. 

The natural place to find the rules governing the 
exercise of the appellate civil jurisdiction over 
the other Judges of the High Court would be the 
Letters Patent, while the natural place to find the 
rules governing the exercise of the appellate 
civil jurisdiction over the Civil Courts of the 
mofussil subject to the High Court would be the 
the Civil Procedure Code. The Code makes no 
provision for an appeal within the High Court, 
that is to say, from a single Judge of the High 
Court. This right of appeal depends on CL 15 of 
the Charter. Appeals under the L.etter8 Patent are 
governed by the Letters Patent, and appeals under 
the Code aregoverued by the Code. Further the 
Code only deals with appeals from certain Courts 
and docs not deal with appeals within the High 
Court from the decision of one Judge of the Court 

E another. Therefore when a Bench of two judges 
hearing an appeal from the decision of a single 
idgp of the same High Court whether on the 
t original side or the appellate, and they differ in 
! |hg pginion pf the sgn^r Jodgp wgold 


Cl. 39— Application of legal representative 

to be brought on record — Merely interlocutory 
—Whether appeal lies to Privy Council. 

An order of the High Court rejecting the ap- 
plication of a legal representative to be brought 
on record not being hnal, but interlocutory, no 
appeal from the order lies to the Privy Council. 
38 Bom. 421 = 16 Bom. L-R. 195=23 Ind. Cas. 373. 

Cl. 39— “Final Judgment”— Finality of judg- 
ment — Order in Civil extraordinary application 
—No final disposal of rights — Order is not a 
final order or a final judgment. 

The substantial portion of the order which the 
applicants complained of iri ibeir petition for 
leave to appeal to His Majcsty-ln-Council was 
really passed on the Civil extraordinary application, 
but it did not finally dispose of the rights of the 
parties and the suit was left at practically the 
stage at which it was when filed. 

Held, it cannot be said that this is a final order 
within the meaning S. 109 (a) or that it is a final 
judgment within the meaning of Cl. 39 of the Let- 
ters Patent' 79 Ind. Cas. 210=A.I>R. 1923 Bom. 39* 

—Cl. 39 — ‘Pinal Judgment”— Reference under 
Income-tax Act. 

The decision of the High Court on a reference 
from the Chief Revenue Authority under S. 51 
of the Indian Incomc-Ux Act (VII of 1918) is a 
judgment within the meaning of Cl. 39 of the 
Jitters Patent' 64 Ind. Cas. 931=23 Bom. L.R, 1102 
= A.I.R. 1921 Bom- 128' 


* 
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Cl. 39— Final judgment or order. 

An award made in a Land Acquisition case by 
the Hi^h Court is not a decree. Nor is it a final 
j udgmcnt ol order wit Inn the meaning of S. 39 of 
the Letters Patent. 3^ iioiL 5U6—14 Bom* L.R, 
1194=17 Ind. Cas. 952. 

[See on Appeal 20 Ind. Cas. 76 B. (P.C.)] 


Cl. 39 — Land Acquisition case — Leave to 

appeal to Privy Council. 

Where there is no appeal in a Land Acquisition 
case, Cl. 39 of the Letters Patent does not make 
the order ot the High Court appealable. 17 
C.W-N. 421=20 Ind. Cas. 76J (P.C.) 

(On appeal from 37 Bom. 506=14 Bom* L. R« 
1194=17 ind. Cas. 952.) 


CL 39— Scope* 


Cl. 39 first refers to a final judgment, decree or 
order made on appeal, t e., made on appeal on the 
Original Side or under the Civil P.C., or appeals 
from the molussil and the latter part of Cl. 39 
refers to a final judgment, decree or order of the 
High Court in the exercise of its orginal jurisdjc* 
tion made by individual Judges of the High Court 
or by a Divis'on Bench Irom which an appeal does 
not he to the High Court under Cl. IS. ^3 liom. 
L.R. 1476=5S B. 785 = A.1.R. 1932 Bom. 90=136 
Ind. Cas. 183. 


suspicion is not enough to justify disciplinary 
action. 41 Cal. 113=14 Cr.L.J. 305 = 19 Ind* Cas. 
993. 


Cl. 10— Misconduct of pleader. 

Pleader acerpting client’s vakalatnama and 
papers but not filing the appeal — No specific agree- 
ment exemptiijg him from liability in case of non- 
par ment of fees— Pleader also not subsequently 
trying to file an application to get extension of 
time — Pieader*s action amounts to not ordinary 
negligence but to grave professional misconduct. 

114 Ind. Cas. 490=A.1.R* 1928 Cal. 820 (F.B.). 

^Cl. 10— Clearest evidence of misconduct is 

necessary under the section. 

It is not every reprehensible conduct that ncres- 
sarily amounts to that professional misconduct 
which entails the serious result of being struck off 
the roll of solicitors or suspended, or otherwise 
dealt with by the Court, and in respect of applica- 
tions under S. 10 of the Letters Patent the Court 
cannot be too much carclul in scrutinizing the 
materials upon which the jurisdiction of the Court 
is invoked. At all times it is a serious matter, and 
the machinery of the Court ought not to be set in 
motion, except upon the clearest evidence of pro- 
fessional misconduct. 91 lud. Cas. 142=52 Cal. 
795 = A.1.R. 1925 Cal. 1084. 


~-Cl. 39— Scope. 

High Court decree in pursuance of directions 
from Privy Counsel— Decree cannot be said to 
have been passed on appeal lo the High Court W© 
leave to appeal to Privy Counsel can be granted 
cither under Cl. 39 or b. 101#, Civil P.C. 33 Bom. 
L.R. 1476=55 B. 78S=A.1.R. 1932 Bom. 90=136 
Ind* Cas* 183. 


Cl. 10— ‘Any reasonable cause*— Removal of 

advocates, etc.— Misconduct other than profes- 
sional misconduct. 

Under Cl. 10 of the Calcutta Letters Patent an 
Advocate, Vakil or AUoiney can be removed for 
any misconduct not connected with his professipnal 
business. 6 C.W.N. 556=29 C- 890 (F.B.) 


Cl. 39— Scope. 

Under S. HI, Civil P.C., no appeal lies to His 

Majesty in Council f'om decree or order of one 

Judge of a High Court passed in exerc'se of appel- 
late or revisional jurisdiction. To this extent 
S. Ill overrides CL 39, Letters Patent. A.I.R. 
1931 Bpm. 503=32 Bom. L.R. 1106=134 lod. Cas. 
1164. 


Cl. 10-Plcadcrship Examination— Jurisdic- 
tion of Court over Board of Examiners. 

See 28 C. 479. 

Cl. controls Cl. 34. 

Cl. 11 cannot be interpreted to control CL 34. 
A.LR. 1944 Cal. 433=1.L.R. (1943) 2 Cal. 554. 


(Calcutta.) 

Per Sen, J. — It is true that the Letters Patent 

1 is not an Act, but it is granted by the Sovereign 
by virtue of an A^t passed by the Parliament and 
it should be construed in the same way as aii Act. 
44 Cr.L.J. 673=A.I.R. 1943 Cal. 285=207 Ind. 
Cas. 481 (S.B.) 

—.—Cl. 10— Attorney, procedure for striking 
attorney's name oft the file. 

There is no special procedure for disciplinary 
action of the Court. The English Procedure' can- 
not be adopted in its entirety. Proceedings should 
be initiated by a rule, motion or notice calling upon 
the attorney to answer the matter in the affidavits 
of the applicant; service should be personal, and 
ordinarily a day should be given for the notice to bq 
returned. Disciplinary action rests on the principle 
that the Court deems a person unfit to act as an 
gttftrBpy and nafc by way fif ennishaunt. A egsg pf 


Cl. 11 — Suit in Small Cause Court on pro- 
note— Suit by defendant on a running account 
in the High Court — Pro-note not an item in 
running account — Stay of small cause suit. 

Where a certain person institute a suit on a pro- 
note in the Small Cause Court and the defendant 
therein afterwards filed a suit for accounts in the 
High Court as against the plaintiff in the small 
Cause Court and applied to the High Court for a; 
stay of proceedings in the Small Cause Court: 

Held, that though not as a matter of right, 
still as a matter of convenience a stay may M 
granted, on the applicant furnishing securt^ 
respect of the total amount of the indebtewess 
irrespective of the question whether the so** tor 
the accounts is vexatious or not, tl being competent 
to the court to deal with such suit where the * 
note sued upon prima facie does not appear to 
as itea in thg running acegopt* 30 Q. 62ri 


\ 



353 LfiTTEllS PATEKT (C«lcatta)-Cl. ,2 — ApplIcbUlty. 



——Cl. 11 — ^JurisdictioQ of High Court— Tem- 
porary mjuaciion agaiust pany luigaiing in 
auoiber piovinuc— li van be giauied. 

Wh^rc two diflerent suits are pending between 
the same p«riics lu Calcutta and in l^adras and 
sumc ot tiie is;>ucs arc cuiiimuu to butlt iiie suns, 
the Calcutta Hinii Court lu ttj original s de has 
inherent power to grant a limpuiary injunction 
apart Irum the provisions of C>P. Code icstrainn.g 
the party bciorc it Horn proceeding with his bu t 
m Madras. But the Couit will not (Xercise sueh 
power unless it is satisfied that the Madias su l is 
vcxatiou* ana on oppressive multiplication of 
actions* the burden oi pioving which is on the 
party applying for the jojunclion. 24 C.W.N. 735 
and49 C.W.N. 1/2, foil. 53 C-W.N. 398=84 
C«L..J* 18* 

— CI. 11 — ^Jurisdiction — Temporary injunction 
reatraining delendant irom proceeding with suit 
in another Court. 

In a case to which S. 10. C. P. Code, docs not 
apply, the Calcutta High Court has inherciii poweis 
to Issue a tempore I y injunction apart from the 
provisions oi C<P. Code, icstraining the delendant 
in the suit belorc it irum piocceding with a suit 
previously insmuitd by him in another Court, and 
the exercise oi this power is not limited to persons 
residing within Its juiisdiction. The Couit will 
not exercise such inherent power on the ground of 
Convenience alone. Jt mubt be satisfied that the 
other suit is vexatious and an oppressive muliiplica- 
tion ot actions and that the plaiiuifi in mat suit 
could not obtain any advantage, by proceeding 
with that suit liiat he would not obtain in this 
Court* A iuither matter which must always he 
relevant when a temporaiy injunction is asked for 
is whether the party who setki that injunction has 
come to the Court at the eailiest oppoi tuoitv to setk 
his remedy. I.L.R. (1945) 2 Cal. ,iy8=A.l.R. 1949 
Cat. 357. 

(Cal.) Cl. 12. 

Synopsis. 

t. Applicability 

2. Application for grant or revocation of 

grant 

3. Carrying on business 

4. Cause of action 

5 * Concurrent jurisdiction of High Court 

6 . Construction 

7. Contract — Breach 

8 . Damages for conversion of land 

9* "Dwells or resides" 

10. Grant of leave 

n. High Court-Original jurisdiction 

1 #« Iniinovabifi property 

13 . Injunction 

14. Jurisdiction before I 9 O 8 C.P. Code. 

1 $. J.ri.diction to PI.. d«r« i„ pt„o„an 

ID. Leave to sue 

17. Mortgage auit 

18. Objection to jnrladictloa 
' 19. Originating snmmoiia 

»^-F. Tf. D.-!^. 


20. Plaint— Amendment 

21. prayer for leave— Necessity 

22. Suit for administration of trust 

23. Suit for declaration ©f dissolution of 

marriage 

24. Suit tor land. 


1 . Applicability. 

—Cl. 12— Applicability — Suit for money 
in^siuuied wuh leave ot Coun-Dccree based 
on agreement adjusiiog claim creating charge on 
property outside junsu.cuon and empowf^Sg 
Its sale in execution— Validity. t-ower «g 

In a suit lor money instituted in the High Court 

jurisdiction alter obtaining 
leave under Cl. i2 ol the Letters Patent, a decree 
was passed ou tlie basis ol an agretment adjusting 

the Ua.min the su:t by winch a Charge U c^caled 

Tmiis P'opeity situaud outside the 

111? d . /e, r * territorial jurisdiction and 
the decree-holder was empowered to tnfoice the 

charge in execution without recourse lo a fresh 
suit* 

Held, that the agreemc»it in suit was a lawful 

agtetmcni as ii related to the suit ana the decree 
passed puisuant to i» was not a nuiliiy but was 
valid and capable of execution. An agreemenrof 

compromise can validly include mattert wmeh a^e 

not me subjccl-maittr oi a suit and so long as The 
agrecmeni rddtcs to the suit, me Court has 

auibority, or jurisdiction Under O. 23 R 3 rp 
imCara.' 447=A.1.R. 

for partition of 
Hindu joint lamily properties filed after obtain- 

ing leave of Court— Minor sons of defendant 

subsequently added as parlies— Fresh leave if 
necessary. «cavc, i* 

properties of 

li family has been insii- 

tuted after obtaining leave of the Court under 

CI. 12 of the Ulltrs Patent, fresh leave under 

!ll obtained if the minor sons 

oJ one ot the defendants are subsequently added as 
parties to the suit. The minor sons are already 
dormanily as ii were, parties to the suit being 
represented in the suit by the karta of their 
i” * partition suit among the membeis of 
a Mitakshara family (here can be no change of 
cause of action when a person already represented 
by his karia is biought on the record. I.L.K. (1947) 

2 Cab 73. 


—Cl. 12— Applicability. 

Secretary of State is not body corporate— Suit 
by Govt, servant for wrongful dismissal-pJam- 
tin s entire service in district outside Calcutta High 
Court’s jurisdiction— High Court has no jurisdic- 
tion to eniei tarn suit. A.l.R, 1941 Cal. 553=197 
Ind. Cas. 331- 

Cl. 12— Applicability. 

S. 92, Civil P.C., must be taken as overriding 
C9>12of Letters Patent (Calcutta). The High 
Court has no jurisdictipo tp try a atiit tfrider 92| 
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Civil P. C., when no part of subject-matter of the 
trust IS whithm its jurisdiction. A.i.R. 1932 Cal. 
444 = 59 C. 357 = 137 Hid. Cas. 808. 


Cl. 12 — Applicability. 

A suit for judicial separation was brought by 
the wife against her liu&baiid. Tiie parties were 
membtfsof the Jewish community an'i professed 
the Jew.sh religion. The wife took out summons 
for an order on the husband to pay to the wile a 
certain sum on account of and towards the costs of 
the suit. 

Held, that neither Cl. 35, Letters Patent 
(Calcutta) nor the Divorce Act applied to the case, 
but the suit came wilhm the ordinary original 
civil jurisdiction of the High Court under Cl. 12, 
Letters Patent, and ^he procedure as regards pay- 
ment of costs was that laid down by C. P. Code, 
of which S. 35 did not give the Court jw we r to 
direct the order prayed for. 34 C.W.W. dl9 
Al.R. 1930 Cal. 558. 


•Cl. 12 ->ApplicabiUt 7 . 

Although the legislature had power in 1908 to 
override the Letters Patent the legislature has not 
by introducing S. 21, C. P., Code, overridden the 
provisions of Cl. 12. 120 Ind. Cas- 577=49 C.LJ. 
212-56 Cal. 940-A. I. K. 1929 Cal. 358- 


2. Application for grant or revocation 

of grant. 

Cl. 12 — Application for grant or revocation 
of leave already granted— Pi lociples appli^cablc— 
Doctrine of for urn conveniens— Cause of action 
{funded on assignment of claim. (Copy from 
41^5 Q.D.) LL:R. (1945) 2 Cal. 333=A.r:R. 1949 

Cal. 195. 


S. Carrying on business. 

Cl, 12— Carrying on business— Meaning. 

Where a suit for damages for alleged breach of 
contract entered into beyond the local limits 
jof the High Court*s Ordinary Original Civil 
Jurisdiction, plaintiff contended that the suit was 
maintainable within such jurisdiction as the deft, 
was carrying on business within the local limits of 
the said jurisdiction of the Court by virtue of an 
agreement of managing agency between him and a 
certain company which had its office in the Town 
pf Calcutta. 

Held, that the plaintiff’s contention failed and 
the suit was not maintainable. The mere facts 
that he granted certain rights to a firm in Calcutta 
does not mean he carried on his business there. 
24 C.W.N. 582=31 CX.J. 327=57 Ind. Cas. 211. 

—Cl. 12— Carrying on business. 

A contract was signed by the manager of the 
deft.'s business in Calcutta, the defu, himself was 
resident of Singapore. The deft* can be sued in 
his firm's name for damages for breach of the 
contract in the Original Side of the High Court. 
JQ Ind. Cas. 896 (OU.) 


4 . Cause of action. 

Cl. 12 — Cause of action— Leave under— 

Wiieo can be granted. 

Usually, It IS not right to grant leave in a case 
whqic liic pan or lt*c cause or acciou on which me 
juiisdiclion <icpciiOs, IS a mailer wub which lue 
dclcndanis **ave had nolliiiig to do. a haid 

and fast lulccaniiOt he laid down but generally 
speaking, when people take an assignment or a pi o- 
missorynoie, they should be picpaied to ei.lofce 
their claim either in the Court wilinu whose ju'is- 
diction the makers reside or m a jurisdiction wucre 
a part of the cause or action with which the 
makers are directly concerned has arisen. 

Consequently, where the only cause of action 
which arises within the jurisdiction is the assign- 
ment of the promissoiy note in suit, leave under 
Ci. 12 Should no* be granted; the balance ot con- 
venience demands that the litigation should be 
conducted either in the Couit wiinin whose juris- 
diction the deicndants reside or in the Couit with- 
in whose jurisdiction the document sued upon was 
executed. A.I.R* 1936 Cal, 219— 4U C.W.^. 164= 
63 C. 526=162 lud. Cas. 2d7. 


—Cl. 12— Cause of action. 

Pro-note assigned in favour of plaintiff— Defen- 
dant having no notice — Plaintiff has cause of 
action— Leave under Cl. 12 can be granted— Held* 
on facts, that the case was not fit for grant of 
leave. A.I.R. 1936 Cal. 349=40 C.W.N. 161=63 a 
435 »63 CX.J. 199=163 lad. Cas. 167. 

Cl. 12— Cause of action— Assignment in 

Calcutta but debt contracted outside juris- 
diction of Original Side of High Court. 

In a suit by an assignee, the assignment is a part 
of the cause of action, and upon that cause of 
action, leave under Cl. 12 is invariably granicd. 
For practical purposes, it IS impossible before the 
hearing of the suit to decide whether an assign- 
ment is or is not bona fide.. The Court will not 

be justified, on a mere suspicion that the assignor 

might not have acted in the ordinary way of busi- 
ness, in depriving Che plaintiff of, the right to bring 
a suit in the place where the assignment was made. 
37 C.W.N. 1139=A.I.R. 1934 Cal. 175=148 Ind. 
Cas. 442. 

Cl. 12 — Cause of action— Holder of negotia- 
ble instrument — Disciiminatioo on basis of 
hardship and humanity between plaintiffs, ana 
defendants, if exists-Privace individual, hoWer 
of instrument, if can be treated on different 
footing from commercial man. 

With regard to holders or assignee of a negqtia* 
ble instrument under CI. 12, there is no discrimina- 
tion between plaintiffs and defendants who 
terested in negotiable instruments, on the gronnd o 
hardship or humanity or even on the 
legitimate collusion to assign; nor can a priw 
individual who is a holder of a bill of ® 

a pro-note be treated on a different footing in *aw 
to a commercial man through whose hands imw w 
meats of negotiability arc daily passing* o3 • 
9Q8=40 C.W.N. 717=4164 Ind. Ceq.^* 
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— ~-CU 12~Cause of action arising wholly 
outside jurisdiction— Secy, of State— Suit 
against. 

The Secy, of State for India in Council does 
sot dwell ur carry on business, or personally woik 
for Kain within itie luCitl Jurisdict.ui) ot the Higti 
CuUii at Calcutta. Vviiefc ttie cause of action for 
a suit arises Wholly out of the ordinary original 
civil jurisdiction ui the Calcutta High Coui t, ilte 
Court has no jurisdiction to entertain the suit 
against the Secy, of State for India in Council. 14 
C. 260. Foil. 40 Cal. 308=21 Ind. Cas. 1. 

On appeal from 16 C.W.N. 747=15 Ind. Cas. 
955. 


—Cl. 12— Cause of action— Consideration 
illusory. 

A promise to forbear from suing on an award 
for the amount awarded, during a certain time 
in consideration of payment of a portion of the sum 
awarded IS not supported by consideration and a 
plea that a suit is premature on that ground is not 
good; a suit based solely upon a cause of action 
alleged to have arisen out of such a transaction 
will not lie under Cl. 12 of the Letters Patent 10 
the Original Side of the High Court. 31 C.274= 
8C.W.H. 207* 

—Cl. 12— Cause of action— Suit for damages — 
Breach of agreement. 

An agreement by a defendant that he will jointly 
and in participation with the piaio'iS “look aittr 
and manage” certain appeals bled by the plainti£F 
in the High Couit* and will bear a moiety ol the 
costs, to be incurred therefor, does not necessarily 
give jurisdiction to the Original Side of the High 
Couit to enteitain a suit to lecov^r damages lor 
breach ol such agreement. Wiicie the agieements 
were executed where the partus resid«d and the 
property affected by them was iii the ^tnolussil, 
the High Court has no jurisdiction to eniertani a 
suit based on such agreements, unless they con« 
templated something which necessarily had to be 
performed within the jurisdiction, e. g.. the in- 
structions must necessarily be given or the costs 
incurred must necessarily be paid within the 
jurisdiction. I C. L. J. 2l9. 


6. Construction. 

•Cl. 12— Construction, 

The constimtion of Cl. 12 uPon which all the 
High Courts are are agreed is that as regards ^uits 
for land the H gh Couit can take cognizance if the 
land IS situate wl oily w.lhin the local limits or 
where the land IS situate in part only within «.iu-h 
limits It leave has been first obtained; and that as 
regards bu-ts other than those for land the Hich 
Court has jurisdiction if the cause of action has 

within tlie limits if the leave of 
the Court shall have been first obtained or if the 
deft ndant dwells or carries on business or per- 
sobalJy works for gain within these limits. 120 
Ind. Cas. 577=49 C.L.J. 212=56 Cal. 940=A I R 
1929 Cal. 358. 


7. Contract— Breach. 

Cl. 12 — Contract— Breach— Cause of action 

—Forum. 

X and Y. respectively carrying on business in 
Cawrpore and Cal<-ulta agreed to accept for 
accommodaticn ol Z.'s firm in Cawrpore a hundi 
drawn on X and Y in Calcutta by one A m Delhi 
in favour of B, also in Delhi and in the case of 
payment by acceptors of the amount of the 
said hundi to debit the same to the accom- 
modation party Z ’s firm. The acceptors sued the 
accommodation party to recover the amount of the 
said hundi which was duly accepted and the amount 
of which paid to B m Calcutta. 

Held, that the pIfTs.’ cause of action would not 
be complete unless they proved the fact that they 
had accepted the hundi in Calcutta in accordance 
with their undertaking to llie drawers of the hundi 
and paid the bill into Calcutta on due date, in 
accordance with their acceptance. As part of cau^e 
of action arose within the local limits of the 
ordinary original jurisdiction of the High Court 
the said Court had jurisdiction to hear the case. 
47 Cal. 583=S91nd. Cas. 539. 


8. Damages for conversion of land. 


5 * Concurrent jurisdiction of High Court. 

Cl. 12 — Concurrent jurisdictions of High 
Courts In India— Jurisdiction of— To restrain 
trial of suit— lajuaction— Foreign Court. 

The jurisdiction of the High Court is what was 
formerly posicsstd by the Supreme Court at 
Calcutta and continued to u by ttie Indian High 
Courts Act, 1861. (24 and 25 Viet. G. 104) Viz. over 
Bengal, Behar and Oiissa; and for the purpose of 
restrainiDg suits, any court outside such jurisdic- 
tion is to be considered a foreign court. 

A court can restrain a person from proceeding 
with a suit in a foreign Court, only when the person 
sought to be rcsiraincd is within its jurisdiction 
and not otherwise, so that in the event of an 
injunction being granted against him and disobeyed 
by him, he would be subject to the promts of that 
court and for contempt. ldO.WjN. J46ml Ind. 

Cb».n7m36a233. 


—Cl. 12— Damages for conversion of land. 

In a suit for damages for conversion of land it 
is open 10 the plaintiffs to proceed against any 
one or more of the jo nt tort-feasors as they may 
elect. Therefore a suit started against one of the 
tort-feasor, who resides in Calcutta, can be properly 
maintained in Calcutta High Couit. 13 B.L.R.91, 
Dist. 116 Ind. Cas. 727=32 C.W.N. 208=A.I.R. 
1928 Cal. 887* 


9. **Owell8 or resides**. 

—.—Cl. 12— Dwells or resides. 

<^uestion whether a person resides at a place at 
a Certain time is one of fact — Defendant hav<ng 
permanent res'dence in Calcutta at all materia] 
times— Re»id«Dce at Calcutta house whenever he 
liked— Held, he dwelt or resided there within the 
jurisdiction of the Court at time of cpmmeoce- 
iBCDt pf suit. 40 C.W.N. 65*^164 Ind. Cw* 907. 
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Cl. 12— ‘Dwelling or carrying on business.* 

The dwelling or carrying on business must 
be oi all tiic aclciidant». Tiic expression is Uaed 
not as lodicdting an uidiviau.il delendaiit in a 
su t, bui tliu party delciidauia lo Itic Suit, which 
may Oc one perauii or several. IJ iS.L.K. Vl» 
Foil. 1U4 iud. Cas. 721 =54 Lai. 655 = A.I.K. 1927 
Cal- 768. 


10. Grant of leave. 

— ~C1. 12— Grant of leave— Discretion. 

If a suit is properly framed, so as to embrace 
land partly wiiniii aiid paicly witnout the local 
iim ts, It IS, in all cases, a ddcsiion oi liic discretion 
oi tiic Louit and if the Louit exercises the discre- 
tion in favour of entertaining the suit, the jurisdic- 
tion cannot be questioned. The Court’s discretion 
to grant leave under Cl. l2 is not necessarily ousted 
by tlie fact that some of the deiendaiils are 
interested od 1> m lands outside the junsdiciion. 
A.l.k. iWd Cal. 295=60 C. 64=144 Ind. Cas. 792. 

—Cl. 12— Grant of leave — Contention by 

defendant that no pan ot cause of action arose 
witnin jut iadiction— proper procedure. 

Where the defendant contends that no part of 
the cause of action arose within the jurisdiction 
of the Court and that leave under Cl. 12 ot 
tiic Leuers i^atent ought not lo have been granlcui 
it IS questionable wiieihcr in such a case an 
application for revocation of the leave granted 
is really the proper course. The proper proce- 
dure in such circumstances is to sellic an issue, 
namely, whether tne plaint discloses a cause of 
action which the Court has jurisdiction to try, 
and to try it as a preliminary issue lO the suit. 
50 C.W.N.624. 

Cl. 12— Grant of leave — Propriety chal* 

lenged — Proper course. 

It is well settled that where leave has been 
granted under Cl. 12 of the Letters Patent and 
the propriety of the grant is challenged, the pro- 
per course is for the defendant to apply at the 
earliest opportunity for revocation ot the grant. 
He cannot be permitted in the course of execu- 
tion proceedings to claim that the decree was 
without Jurisdiction on this ground. 224 fod. Cas. 
381=50 C.W.N. 548=A.1.R. 1947 Cal. 364=82 
C. L.J. 131. 


>^C1. 12— Grant of leave— Objection— Wai- 
ver— Conduct. 


Where by inadvertence, leave under Cl. 12 of 
the Letters Patent declared by the Registrar was 
not endorsed in the plaint held that it could not be 
endorsed subsequently* as at the date on which the 
plaint was presented for admission. Leave declared 
by the Registrar is not a proper leave. An objec- 
tion as to want of such leave might be waived and 
would be considered to have been waived if the 
defendant bad taken any steps in furtherance .of 
the suit to its trial. 17 C»W.N>512=18 Ind.^s. 898. 


^1. 12— Grant of leave* 

The Calcutta High Court cannot undpr Cl* 12 
((rant leave tp enforce a cause ^Ctlpn regarding 


properties partly within and partly withont the 
ordinary original civil jurisdiction and so a decree 
aOectiiJg propertiis wuhoui those limits is void. 
A mortgagee ut piopeiiy situate in niolussil by 
rooiigagiiig hib muiigagce iiiteiest together with 
apiopcrty in Calcutta can sue his moitgagor m 
the original side ol ttie LaUutia High court where 
a suit bttween himst^lf and moitgagte, i, e , sub- 
muitgagce can be properly Liought. 31 C,L.J»272 
= 24 C.W.N. 633=56 Ind. Las. 632. 


Cl, 12— Grant of leave— Gram by Registrar 

—Objection — When to be raised. 

The objection that the leave was granted by the 
Registiar or a Master is one which can be waived 
by the defendant by taking any step m the piocce- 
dines before applyii'g to have the action dis- 
missed. 7 C.L.T. 441 = 12 C.W.N. 705 = 35 C 394. 


—Cl. 12 -Grant of leave— D elegationto 
Master or Registrar “ultra vires*’. 

The granting of leave under Cl- 12 of the 
Charier being a judicial act cannot be delegated to 
a ministerial officer and Rule SlS-A oi the Rules 
and Orders of tlie Cukuita High Court, in so far 
as they authorize the Registrar or Master to 
gratit such leave IS ultra vires. 11 C.W.N. 649=5 
C.L.J. 405 = 34 C.619 (F.B.l. 

See also: U C.W.N. 663. 


11. High Court- Original jurisdiction. 

—Cl. 12— High Court — Original jurisdiction 
— Elfect of amendment ot S. 144, Bengal Te- 
nant Act by Amendment Act IV of 1928. 

Jurisdiction of the High Court on original Side 
under Cl. 12 is not taken away by the amendment 
of S. 144, Bengal Ten. Act by the Bengal Ten. 
Amendment Act iV of 1928, which is a provincial* 
Act. 49C.W.N.552=A.1.R. 1945 Cal. 425=1.L.R- 
(1946) 1 Cal. 21. 

Cl. 12— High Court— Original jurisdiction. 

S. 20, Civil P.C., has no application to cases 
brought on the Original Side ol the Calcutta 
High Court. The jurisdiction of the Original bide 
of the High Court is not given to it by b. 21, Civil 
P.<j., but by Cl. 12. To ascertain whether the 
Court has jurisdiction, evidence has to be given as 
to whether the requirements of that Cl. 12 have 
been satisfied. When that evidence is given, the 
Court may decide whether it has jurisdiction of 
not. If the High Court has jurisdiction to enter- 
tain the suit, there is no need to invoke the aid of 
S. 21 of Civil P.C. U the Court has no jurisdiction 
to entertain this suit, then the judge m the Court 
of first instance* has no jurisdiction to hear tne 
case and the High Court sitting as an Appel***® 
Court has no jurisdiction to entertain the appe*|* 
That being so, the High Court ha* no jurisdiction 
to consider the matter and has no jurisdiction to 
apply S.2i* Civil P.C* U the High Court finds 
that the (^urt has no jurisdiction under toe 
Letters Patent, S. 2!, Civil P.C, canno* gt« R 
iurisdictica. 40 C.W.N. 65=164 Ind, Cos* 507. 
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Cl. 12— High Court— Original Side-Linii- 

ted territorial jurisdiction — Fictitious entry 
in mortpaBe—^^ot effective to give jurisdiction — 
Decree of High Court— Null'ty. 

The High Court in its original side, is a court 
of limited territorial jurisdiction. Consequently, 
it has no jurisdiction to try a suit on a mortgage 
if the parties thereto included a fictitious iUm 
of property situate in the city of Calcutta, merely 
with a view to give jurisdiction to the Registrar 
of Calcutta and the properties really intended to 
be mortgaged were situate wholly outside the 
limits of the original jurisdiction of the Urgh 
Court. Where in a suit on such a mortgage, the 
Court allowed the description of the propertv to 
be amended «o as to substitute an actualty ixi.stirg 
property wtlhin its jurisdiction for the fictitious 
item and then passed a decree. Held, that the deci- 
sion that the High Court had jurisdiction, being 
erroneous could not extend its Hmired territorial 
jurisdiction and neither the direction to amend nor 
the decree rou'd bind strange rs who bad acquired 
title in the property before the dale of the amend- 
ment nor render the registration valid. Quaere.— 
Whether such amendment was within the Scope of 
the suit which wae rot one for rerfificat-or. 41 Cal- 
972=41 T.A. 910=1 T-.W. in?0=27 M.T.J fi0 = 
(19141 M.W K. 462=16 M l.-T. 6=1« CW.N. R17= 
19 CLJ. 4M= 1 fi Rom. L.U. 400= 12 A.L.J. 774= 23 
Ind. Cas. 637 (P.C.). 

Cl. 12— High Court on its original side to 

set aside decree of mofussil Court on the 
ground of fraud. 

The High Court has jurisdiction under Cl. 12 
of the Letters Patent, and Ss. 1 1 and 17, C.P.C., to 
enteriain a suit to set aside a decree of a mofussil 
Court on the ground of fraud. The suit being one 
by a legatee under a will for the administration of 
her share in the estate, and for declaration that 
certain teases given by the executors to themselves 
could not stand as against her, is not a suit for 

land. 7 GW.N. 353=30 C.369. 


are within its jurisdictioii, the High Court has power to 
grant the same declaraiions and injunciinn as regards 
the whole estate, la C.W.N. 1065*1 Ind Cas. 

36 Cal. aS. ^ 


14. Jarlsdlction before 1908 CP Code. 

— — Cl. 12— Jarisdiction before 1908. 

The jurisdiction of the High Court as is stood in 
jqoR when the Civil Procedure Code was republish'-d 
depended upon S. 9, High Couris Act of 1861. jt 
was to have such power and authority ns Her 
Majesty may by L''tters Patent grant and direct. 
120 Ind. Cas 577=49 C-L- J- a 12=56 Cal. 940= A l.R. 
1939 Cal. 358. 

15. Jaxisdietioa to page decree in personam. 

Cl. f* — Jurisdiction to pass a decree in per- 
sonam regarding property outside its jariediction. 

noth in India and in England the High Courts, for 
the purpose of doing equity, possess juilsdiriion to 
pass dfcrers in personam which may afTct 
immovable property situate beyond the jurisdiction of 
the Court. But whi>e this jurisdiction in equity is to 
be exercised at the discreiion of the Court, the Court 
will act in compliance with limitations upon its 
discretion which have long been established. More- 
over, the Court will not pass a decree in personam 
which indirectly affects foreign land unless the decree 
can effectively be enforced by the personal obedience 
of the defendant within the juri»diction. It will not 
pass a decree that will operate in the Couris loci situs 
merely as a brutum folmea (law which is not 
resr'ected or obeyed.) 104 Ind. Cas. 721 = 54 Cal. 655 
=A.I.R. 1927 Gal. 768. 


12, Immovable property. 

CL 12— Immovable property — Mortgage 

decree. 

A mortgage decree and an assignment of it are 
immovable properties. I.L.R. (1945) 2 Cal. 526= 
A.l. R,1949 Cal. 549. 

13. InJonctloD. 

— d* la — InjoBCtloD. 

A suit for Injunction %viih the object of preventing 
the defendant from taking movable property Monging to 
plaintilTand lying on land outside the jurisdiction of 
the Court is not suit for land outside the jurisdiction 
and the relief can be granted. A.I.R. 1942 Cal. 382= 
46 C.W.N. 5aa*2ot Ind. Gas. 525. 

—Cl. ta— TnfiitictleB whea part ooly of tli« 
property la altaate within jvriadlcllea. 

The High Court may entertain an action in retpect 
af Intm^ble property, provided that a por'im of such 
propertv is within the Jurisdictioii. Where, although 
Wl « portion of the ettate regarding vrfaich certain 
dWBigmtlcau and injunciioni gre MU|bl in gn 


Cl. 13 — JurisdictioD to paaa decree regarding 

property outside jurisdiction. 

The suit was for the conitruction of a will and 
declaration of the rights ff panics under it and for a 
declaration of the plainiifTs immediate and absolute 
right to some movables, and immovables not situate 
within the jutisdiclion of the court. Probate had been 
granted by the court to the ex- cutrix who was the chief 
defendant in the case. Held, that the luit was one 
for land within the meaning of S. 12 of the Letters 
Patent and was not cognizable by the High Court. 
Held also, that the test was not whether the courts 
of equity exercise jurisdiction in similar cases, but 
whetner it comes within the terms of the section. 

39 G. 315. 

16. Leave to atte. 

— I iCL 12— Leave to eve. 

Decree against compwv having office at Calcutta 
obtained to Lahore— Petition in Calcutta for winding 
up of company on basis of decree — Suit for declaration 
that decree is nullity— Cause of action partly anses at 
^Icutta and leave can be granted under C). 12. 
A.LR. 1943 Cal. I 7 a—I.L-R» ('942) i Cal. 563 = 207 
loACas. 581. ' 


3^3 


LETTERS PATENT (Calcutta) — Cl« xa->i6. Leave to eae. 



— Cl. la — Leave to sne. 

Where leave to sue under Cl. 12 is craved* particulars 
of the grounds upon which the application is made must 
be set out with sufficent clearnes* iu the plaint* to enable 
the Court o» its officer to afceitain wfaetbrr leave is 
necessary or not, and the At'omey must ask for such 
leave when he presents his plaint for admission. 
[8 C. ^|8=A.].R. 1931 Cal 458=134 Ind. Cas 538. 

— — Cl. xa — Leave — Effect. 

Where leave to sue has been granted under Cl. 12 
though pcisons living outside juiisdiction are made 
parlies* until the leave is revoked* the suit will lie. 
A.I.R. 1937 Cal. 172=171 lod. Cas. 652. 

Cl. la— Leave to sne— Discrctioa in granting 

wrongly exercised. 

The proper course for the defendant to take in a 
case where he maintains that the discretion of the 
Court in granting leave under Cl. t2 has been wrongly 
exercised is not to abstain from making any application 
to remove the suit from the file and wait tituil the 
hearing to make his submis.ion. On the contrary, in 
many cases, the defendant should bring this aspect of 
aspect of the matter to the notice of the Court at the 
first possible moment, and his failure to do so. if it 
any way prejudices the position of the plaintiff, ii a 
matter which may prevent tucceis of his application. 
Tills applies only, where the Court has admiuidly tiie 
dikcretion to grant leave. 

But where the omission of the defendants to make an 
interlocutory application has not, in any way prejndictH 
the* posi'ioD of the plaintiff, and the case it one in 
which, if the Judge bad appli<d his mind to the point, 
he would have refused the leave, the Court can allow 
the application, though made at the hearing of the 
suit. 40 C. W. N. 161=630. 435 = 63 G. L.J. »99= 
A.I.R. 1936 Cal. 349= 163 Ind. (^. 167. 


17. Mortgage salt. 

Cl. 12 — Mortgage suit.— Part of property 
wfthio jarisdiciion Terzntnaiion of mortgagor’s 
ioterest in that property prior to suit — Validity 
of decree— Collateral proceedings. 

A mortgage was created in respect of a leasehold 
interest ol the mortgagor in a property in Calcutta 
within the ordinary original civil jurisdiction of the 
High Court, besides other properii«s in the mofustil. 
An application wa» made by the mortgagee under 
Cl. 12 of tlie Letters Patent for leave to sue on the 
mortgage, which aas duly accorded. An e* parte 
decree was then passed ia the suit against themort* 
gagur. Before the institution of the suit tlie lea>ehoid 
interest of the morigagoi in the Calcutta property 
expired by effluxion of time and thereafter they lx came 
monthly tenants of that property, wliich inlerrst was 
determined by notice to quit. It was contended that, 
since the mortgagor’s interest in the Calcutta properly 
had terminated before the mortgage suit was insiiiuted, 
at^ that time there was no mor'gaged land situated 
within the Court's territorial limits and therefore, it 
had no jurisdiction to entertain the suit and conse. 
tmently, the decree pasKd wgi g nulUiy, Overruling 
f bat eontenuoa; 


Held* that the mortgagee*s right to sue in Ae 
Court arose because the hypotbeca included inlying 
land and the suit was a suit for land in respect of 
which the Court had jutisdictinn to give leave to 
sue, to entertain the suit and to pass a decree. The 
mortgagee wat not concerned with nor was a party 
cor agreed to the teimination of the mortgagor's 
interest in the inlying land. While such termination 
would prevent him uc-m obtaining relief in the suit 
in regard to that land, nevcriheless bis inability to 
succeed in iha reipeci by reason of such termination 
did not change the nature of the suit which was a 
a suit for land and whi .h was within the competence 
of the Court to enteitain. Tlie factor which eiiaHed 
a Court to assume {uiisdiction in a mortgage suit 
was the instance that the bypotheca was in respect 
of* or included, land in its territory. W'hen there 
was no question regarding the genuineness of the 
inclusion of inlvhig laiid in a mortgage and it 
bona fide form'd pan of the bypotbeca, subsequent 
termination of the morii;ago'*» interest in that land 
did not desToy the mortgagee’s right to sue on the 
mortgage in the Court of the inh i»g land and did 
not take away that Ct)urt’s jurhdinion to give leave 
to sue and toeute'tato the mortgagee’s suit. 

Per Ormond* J.— The question whether the Court 
had jiiri,dicii<n must be treated as having been 
raided and decided, rightly or wrongly, in the suit. 

There was no inherent want of jurisrliciion to 
enierwin the suit and pas* the decree, and the decree 
could noi be re-opened collaterally in a fresh suit 
seek'ng to bring in evidence new facts not then before 
the Court. (1946! 2 Cal. 63. 


— — Cl. 12 — Mortgage salt. 

Part of mortgage property outside jurisdiction of 
Court — No leave obtained under Cl. 12 — Decree is 
nullity— Executing Court mu»t refuse to execute it. 
A.I R. t942 Cal. 496=1. L.R. (1942) i Cal. 149= 
202 Ind. Cas. 193. 

—Cl. 12 — Mortgage of property ontaide |orla> 
diciioo— Suii, If can be maintained in High 
Co art. 

The High Court has no jurisdiction to entertain a 
suit on mortgage if the only property included in 
the mortgage is outside ilie original juihdic'ioo of 
the High G«>uit; but if, in the mortgage, are includ'd 
properties one ol which is situated within the orignal 
jurisdiction of rhe High Court, leave under Cl. is 
might be granted. Where the High Court, when 
granting the leave, rightly or wrongly held that <m 
item of property which vvas a admi tediy situated within 
the original juriidiction, was iiit'nded to be included 
in the deed ol assignment vvbich also created a further 
charge, it is not open in a suit under O. 21, R. 103, 
Civil P. C., bas'd on that decree to contend that me 
decree was without jurisdiction on that ground, for 
it is open to the Court to determine as to whether 
has jurisdiction or not to enteriain a suit ^ or 
ceding, and if there is a judicial deierminatioo, 
Judicial deteimination assuming jurisdiction ean- 
not be coHatetally attacked. That must be held to 
bind the other party. Fu’iher, it is no concern 01 
the third party to raise the contention ns 
intention of the parties to the mortgage transneu^ 
and thereby to impeach the validity of the 
deed. 64 GL.J. ii5=A.l.R. 1037 Cal* 88—41 
G'W*N. §^ 91 ^ Ind. ^ 913* 

I 
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la— Mortgage aalt on Original Side. 

Under Cl. 12, in ihe case of a suit for land of which 
a part is witMn its jurisdiction, ihe High Court 
arquirri jurisdiction over the entire suit provided 
that its leave i» first obtained. When once it Bcquir« 
jutitdietton to dciermine the suit, the r^ecree thrt it 
passe# is in no way different from a decree pasted by 
the mofvsail Court. An order for sale parsed on 
the Original Side in a mortgape n it in respect of 
propettirs partly wiihin and partly outride the 
original jurisdiction of the High Court attracts the 
operation of the rule of llspendens even as to 
properties out.ide jutirrticlicn. The fa<-t that the 
deeree was based on consent doe* not make any 
d'ffeience. A-l-R. > 93 * Cal. 763 ~ 5 ® 5?>^”*34 

Ind. Cas. >^61. 

—Cl. ia“Mortg*f®- 

The praciireof the Caleutia H*gh Cotrrt for more 
than half a century has been lo rega»d ruiu foi the 
enfr rcement ol eqt itable moripage of ptoperty situate 
outside the jurisdici on a# suitr for land, iso IncL 
Cas. 720=49 C L. J 235=A.1.R. 1929 Cal. 373. 

—Cl. 12— Mortgage. 

Mortgagee % interest is an interest in land. 117 
Ind. Cas. 854— 33 C.W.N. 44=56 Cal, 224=A.1J^. 
1929 Cal. 227. 


originating summons taken out by the executor* 
of a will formulating for determination bv the 
Court questions aiisiig in couise of fdnii.ima- 
tiun of the testator’s esiaie, i# rot a “suit for land” 
wi'l.irr the meaning of Cl. is of the Lei’er# Talent, 
allhr i'gh ope of such queniuns is whether the 
leiiduary estate ihruld be divided. In view of the 
fact that the plaintiffs have prt been impleadtd in 
the suit as residuarv legatees hut are partiei. ilirtcio 
only in their caoaei ties as executors, it i» impossible 
to read tb is q»‘fsti<‘n as a player by the re.iduary 
hgaters for divjrior of the residuaiy estate. Having 
trgard to the frame ofthr suit <hi* question n ust he 
read purely as a que»tj<n atiring amongst the 
executois in course of admini»liatini> of the estate 
and the suit ig therefore nothing mo'e than a t ure 
admiiii#ira<ion st.it which is not a suit for land. 
1 L H. (1947) I Cal. 184. 

— —Cl. la — OrlglnatlDg ausnmoDS— 'Jurlsdirliots. 

Ch. XTII of Rules and Orders of iheOtiBina! Side 
fCal.) mus* be read subject to ‘he provi.ir.ns of 
Cl 12, Letters patent and it foHo%*s that the C'urt 
has no jutirdiniun to entertaiu an oris iiisriing 
sumruotis unless it would have jurisdiction to make 
an administration dccirr with r'gaid to the estate 
in f* spefi of whith relief by i iigiuaiirg sumn ons 
is sought. I.LR. ^1940) I Cal. ]o2=A.l.R. 1940 

Cal. 354=189 Ind. Cas. 238. 


l 8 . Objection to JoelsdictloB. 

— Cl. 12 — Objection to JoHsdIedos — Not 
raised effect of 

Resident of Calcutta lending money in Caleutia 
by cheque drawn on lender* account with Imperial 
Bank of India to non-resident foieigner— Suit by 
lender in Calcutta High O-urt (Oiiginai tide) — 
Writ issued and defendant entering appearance 
without protest— High Cc-urt, held had jut irdiciion. 

A-l.R. 1941 Cal. 291=1. L-R. (1943) I Cal. 253=199 
Ind. Cas. 519. 

— Cl. 12— Objection to Jorladlctlon— Walvor. 

A deft, cannot he held to have waived hi* objection 
to jurisdiction when the plaiut alleged the cause of 
acts, n to have then wholly wiihin the oiiginai civil 
juri.diriion, if it afterwards turns out that a portion 
was beyond jiiriidicii''n ai d no leave was obtained. 
44 Cal. 10=38 Ind. Cas. 571. 

Cl. in— Objection to Jorlsdlctlon. 

No leave obtained as to property out of juritdiciton 
^^bjeetjon a* to jurisdiction can be taken for first 
time at appellate stage — High Court has no jurisdic* 
tion at to such pioperty. >20 Ind Cat. 577=56 
Cal. 94»*49G.L.J. 3 ia = A.l.R. 1929 Cal. 356. 


OrigI oaring aoBuosoaa. 


—Cl. 12— Originating summons. 

The expression “suit fer laid snd other immevabte 
propcrt)'* in Cl. |2 means suits in which having 
regard to the issue raised in the pleadings the 
decree or order will effc t directly the proprietary 
or possessory title to land or other immovable 
property. 

Where the substantial objects for which the origi- 
nating lummcms is taken out are claims inter alia 
that plaintiff is entitUd to whole of residuary (state 
of ihetrsia'or arid that certain d'dicaiion* of 
pr- p'rtirs made debutier under a will is vi id and 
coitsuuciion of a will is soughi merdy in futrherance 
thereof, the proc»eding is “a »uit for land,* for if 
the Court determines these i sues the orders maife 
thereon will necessarily aff'Ct title to immo'ahle 
property riiuate outside jui isdinu-n. 122 hid. Cas. 
197 = 56 Cal. 979=A.1.R. 1930 Cal. 258. 

— 01 , 12— Originating aommons — If suit. 

A proceeding which isrimmerrrd by taking nut 
an original! ng tumnion* supporud by an affidavit 
is a suit within the meaniiig of that term in Ci. I3. 
The term “suit*’ in Cl. 12 is not t'» be construed in 
a restricted sense. An origiraiirg summi ns is 
therefore to be deemed a suit. If the law w n oiher- 
wise, a ready method wou’d lie at hand for evading 
the limits set to the jurisdiction of the Court under 
Cl. 12. 122 Ind. Ca«. 197=56 Cal. 979=A.1.R. 1930 
Cal. 258. 


i«— Originating nvmmona taken ont hr Pl®Iet— Amendment, 

executors of tvUl wbo are' also reaidnery legatee# 

formnlalad arising in cenrae of - — Cl. la— Plaint— Amendment Introdoclag new 

ndmioiatmilon— One of anch qneations ralatlng to caoao of astJen — l.*ave to amtnd cannot be 

4lvialon of roaldnary eataio. ^ granted nnder a. se. 

II i* no doubt ^11 recognlaed tkat a proceeding Cl. 1* make* it clear that the Court’s leave shall 
T v*y of AD originating luounon* is n ■uiu But an prerioutly be obtained before it ha« JurisdicMoa tg 
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receive a suit for which leave is required. The 
rant of leave is a rondiuon precedent to the Gou't 
aving jurisdiction to receive a suit. The gram of 
leave relates so'ely to the cause of action set 
forth in the plaint at the time it wax obtained, and 
is not available to confer juri'dictton in respect of a 
different cau'e of action v.hich was not considered at 
the time. After a suit is filed no leave can he 
granted in respect of a new cau«e of action which 
is sought to be introduced subsequently by amend- 
ing the plaint. The plain'iff rel>inR oo the new 
cause of actian mu«t bring a frexh suit after 

obtaining leave under Cl. Ig. A.I.R. 1946 Cal, 23 
=225 Ind. Cas. 52=1 . LR. (i 944)=2 Gal. tot. 

21. Prayer for leave— Necessity. 

— Cl. 12 — Prayer for leave— Necessity. 

Where, in a plaint, the plaintiff alleges that he 
inrtiiutes the suit with leave under Cl. 12, there 
should, strictly speaking, be a prayer that such leave 
be granted. A.T.R. 1938 Cal. 27i=I.L-R» (•93®) * 
Cal. 354=42 C.W.N. 371 = 177 Ind. Cas. 876. 

Cl. 12— Revocation of leave — Material cootl* 

derations — Suit on negotiable Instroment. 

In considering the question as to whether leave 
granted under Cl. 12 of the Letters Patent ought 
to be revoked or not. the question of convenience 
is a material factor. But this does not mean that if 
on nice calculaiioni the balance of convenience is 
on the side of the defendant asking for revocation it 
would be sufficient. The convenience of the parties 
ought not to be weighed in the delicate scale of the 
chemists. The nature of the suit musi also to be 
taken into consideration; the question of comparative 
expenses to the parties also would be a material 
factor. Where a suit is_ based^ on a negotiable 
instrument the considerations which would generally 
be of weight would be material but it would only ^ 
a question of degree. l.L<R. (>948} t Cal. 122. 

—Cl. 12 — Rcvocadoa of leave. 

Leave granted under Cl. tg for the institution of 
the suit can be revoked when the facts are brought 
before the Court. A.I.R. 1941 Cal. 553 = 197 lad. 
Cas. 331. 

—Cl. 12 — Revocation of leave— Application 
for. 

An application to revoke the leave which had 
been gra ted for the institution of the suit under 
Cl. 12, Litters Patent and for stay of the suit re- 
lied upon an agreement between the patties in 
Gujerati to the effect that the parties had agreed 
to settle their disputes at Rajkot or Bantva. 
It was alleged that Rajkot or Bantva would be 
convenient forum as according toagriemot the 
accoutits between the partxs were maintained 
there. English translation of the agreemti t. howr 
ever, was not pioduced b> the applirart in anor- 
dance with the provisions or R. 25* Chap. IV, C al- 
cutta High Court (Original Side) Rules. The 
result was that both the parties placed before the 
Court their own conflicting translations : 

Held) that before it could he decided whrther 
the clause in question did contain agreement bar- 
ling the jurisdiction of the High Court, the Court 
J^d decide pf difficulty at regards 


translation of the document and the construction 
of the same afterwards. Consequrntly* in view of 
the state of things, the application to revoke 
leave and for stay of suit could not be allow'd, 
l.LR. MQ-SO) I Cal. 497=44 C.W N. 460=A.I.R. 
1941 Cal. 236=195 Ind. Cas. 257. 

Cl. 12— Revocation— Application to revoke 

leave granted under Cl. 12. 

Questions of difficulty and importance should 
noi be dealt with by an application to revoke the 
leave under Cl. 12 and to stay the suit so to take 
the plaint off the file- Normally the proper way 
to plead to the jurisdiction of the Court is to take 
the plea in the written sta'»rorrt and as a stihs- 
tantive part of the defence. I.I, R- (|040) 1 Cal. 
407=44 rW N- 460=A.1.R. 1941 Cal. 236=195 
Tnd. Cas. 257. 

— — Cl. 12 — Revocation of leave— Application 
for. 

In an interlocutory application for revocation 
of leave to sue granted under Cl* 12, matters of 
difficulty and importance which riqu re a meticu- 
lous consideration of facts and law and which are 
best determined upon the cvidince of witnesses 
who have been subjected to cross*examir>ation 
should be decided at the trial of the suit and not 
in the application. 

Where a firm register kept in accordance with 
the teims of the Partnership Act shows that the 
principal place of > usircss of the firm is Calcutta 
and a person brings a suit for dissolution of 
partntrship in C alcutta High Court relying upon 
the entry in the firm register, the High Court has 
juri«diriion to try the suit and Itave to sue in 
the Calcutta High Court under Cl. 12, cannot be 
revoked on the ground that jurisdiction of that 
Court is being attracted hv adoption of a device. 
A.I.R. 1940 Cal. 134=1.L.R. (1939) 2 Cal. 199= 
187 Ind. Cas. 356. 

Cl. 12 — Revocation of leave— Application 

for. 

Questions of difficulty and importance should 
not be dealt with by an application to revoke leave 
under Cl (2 and to take the plaint off the file. 
Such questions may be considered as pieliminary 
issues alter the case has proceeded to written 
statement- The proper way to plead to the jurisdic- 
tion of the Court is to take the plea in the written 
statement and a« a patt of the defence and 
except in the clearest cases, this procedure should 
be followed. If there is any serious point of 
limitation, it is better that it should be consideted 
on the facts than dealt with ex facie of the 
plaint A.T.R. 1932 Cal. 146=35 C.W.N. 930=59 
C. 150=135 Ind. Cas. 873. 

Cl. 12— Revocation of leave— Appllcalio® 

for— Questions of fact difficult to deierm*®* 
upon affidavit evidence— If can be dealt with. 

Questions which involve consideration of facts 
which are far too difficult to deteimin* upon 
affidavit evidence, should not be dealt with 
application to reveke leave under Cl* 12 of the 
Letter! Patent* 5P 



3$9 LETTERS PATENT (Calcatt*) — Cl. la — ai. Prayer for leave — Necessity. 370 


——Cl. 12— Revocation of leave— Main grounds 

for. 

Where leave to sue has been granted under Cl. 1?, 
the defendant can apply for reyocat on of the 
leave on the ground of want of jurisdiction. He is 
notobliged to wait until the trial and to take the 
point by way of defence In his written statement. 
The application to revoke should, however, be 
based on something better than a mere criticism 
of the clarity of the pleadings. In parting leave 
or revoking it. the Judge should go by the cause of 
action alleged. 

Where, in the case of contracts, ppt of the c8u«e 
of action arises within the jurisdiction of the C ourt 
the defendant cannot ask for revocation tir.less he 
shows that Cl. 12 has no application at all. 

It cannot be said that the Judge, in granting 
leave, should not consider matters 01 evidence 
outside the plaint. 


If a pleading is not qu-te in order, the reasonable 
thing for the Judge to do would be to order Ppt‘- 
culars to be given or to order an amendmeid ot 
the plaint. He should not order the plaint to be 
Ukenoffthe file or withdraw the 
underC1.12. A.l.R. 1931 Cal. 659=58 C. 539=134 
Ind. Cas. 65. 


;i. 12— Revocation of leave— Proper time to 
apply for. 

Where the defendant fetls ** 

manner in which the f'ourt has exeresrd the dis- 
cretion which it admittedly has. he should ^ 
at the earliest moment and not allow Th 

facie a perfectly bona fide su t to proceed through 
the normal stages of litigation up to the stage of 
being ready for hearing and appearing m the War- 
ning List before he makes his application. Where 
the application for revocat on is m^de at the stage 
when the suit appears in the P ,ve and 
Warning List, it cannot he gran’ed. A.'.K. 1936 
Cal. 230=40 C.W.N. 165 = 162 Ind.Cas. 234. 


23. Suit for declaration of dissolution 

of marriage. 

—Cl. 12— Suit for declaration of dissolution 
of marriage — Parlies marrying as Hindus one of 
them 'uhsfQuei tly I mhraeing Islam. [See: Fill up 
from Q D. 1941— 45. I.L.R. (1945) 2 Cal. 405 = 
A.l.R. 19J9 Cal. 436. 


24. Suit for land. 

—Cl. 12— Suit for land— Suit for specific per- 
formance of contract for sale of land— Equi- 
table jurisdiction of Court to pass decree opera- 
ting in personam. 

A claim hy a purchaser against a vendor for 
Specific perfoimaiice of a conir.ict for the sale of 
land IS I’ot a suit for land within Cl- 12 of the 
Letters Pal< nt. The Calcutta H'gh Couit has 
jurisdiction to entertain such suit wl en the land 
IS situated ou'side the territorial limits, provided 
the suit is otherwise maintainable. 

Both the Indian and the English Courts can pass 
a dec tee which cperaK s in persoi am upon the indi- 
vidual riquiring him to do. or to abstain from 
do ng, some specified act, provided the parly is 
within its jurisdiction so that the Court can enforce 
its rlecrte. This jurisdict on is exercised when the 
Court is of opinion that, in alt good conscience, the 
defaulting party should be compelled to do, or to 
refrain from doing, the spec’fitd art. There is no 
difference in principle between the equ'laMe juris- 
diction of the Indian and of the Fnglish Courts in 
this respect. I.L.R. (1947) 2 Cal. 113. 

Cl 12. 

Suit for land— Suit for specific performarre of 
agreement for sale of land ouls’de Calcutta— Juris- 
diction of High Court. Copv Q.P. 41—45. I.L.R. 
(1945) 1 Cal. 47 = A.1.R. 1949 Cal. 128. 


22. Suit for administration of trust. 


•Cl. 12— Suit for administration of trosts. 
The rules of English law do not bar the High 

Court's Jurisdiction to entertain suits (or adminis- 
tration of trusts. 62 C« 1662— 39 C.W.N. 1154 . 


—Cl. 12— "Suit for" administration of trust. 

If a suit Is brought for the administration of a 
trust which Inter alia relates to immovable pro- 
perty iituMe outside the jurisdiction of the High 
Court, and the only relief sought is that the trus- 
tee thottld be ordered duly to carry out the trustf 
the init it not a suit for land. But if the relief 
claimed is not confined to an order for the enforce- 
ment of the trust, and the applicant claims, e.g., a 
declaration of bit right to the possession of tiust 
properties situstc outside the Jurisdiction, then the 
suit would be n snit for lsnd,ind the Court would 
have no Jnrisdiction to entertain It. 104 lud. Cat* 

• 7|lmMCnl.(55mA.14L 1927 Cat 701, 


Cl. 12— "Suit for land"— Specific perfor- 
mance and damages. 

A suit for specific performance of an agreement 
made in Calcutta to sell a tea estate in Assam and 
for damages, the agreed price under which had also 
to be paid in Calcutta, is not a suit for land within 
the meaning of Cl. 12 of the Letters Patent and the 
High Court has jurisdiction to entertain the suit, 
having regard to the fact that the agret ment which 
it was sought to enforce was made in Calcutta. 70 
Ind.Cas. 92"49 Cal. 670=27 C.W.N. 65=A.1.R* 
1922 Cal. 443. 

Cl. 12— “Suit for land**— Specific perform- 

ance. 

A suit for specific performance of an agreerarnt 
to mortgage lands outside the Jurisdiction, even if 
the title is accepted, is a suit for land within the 
meaning of Cl. 12 of the Charter. 66 Ind. Cas* 

4^=46 Cfl* 8^=A.1JL 19^2 Ca}. 322* 
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— ■ Cl. 12— Suit for land — Suit by purcbas«r 
for specific performance of agreement to sell 
land outside jurisdiction of High Court. 

A suit by a purchaser for specific performance 
of an apreement to sell land ou’side the jurisdic- 
tion of the Calcutta High Court is ‘'a suit for 
land” within the m* aninp of Cl. 12, and consequent- 
ly, the Calcutia High Cou't ha« no nirisHict>on to 
entertain it. A.l.R- IQ."^? Cal. 593= I-L.R. (1937) 2 
Cal. 644=176 Ind. Cas. 304. 


having regard to the issues raised in the pleadingti 
the decree or order will affect directly the pro- 
prietary or possessory title to land or other 
immovable property. 

Where the claim is to a share of the proceeds 
resulting from the sale of an ancestral dwelling 
house outside the High Court's ju’‘jsdrction, the 
suit is not "a suit for land or other immovable 
pcopertv” within Cl. 12. 104 Ind. Cas. 721=54 Cal. 
655=A.I.R, 1927 Cal. 768. 


—Cl. 12 — Suit for land. 

After person's death intestate, his brother taking 
possession of immovable property situate outside 
territorial jurisdiction of Original Side and obtain- 
ing letters of administration— Suit by son of decea- 
sed for possession, accounts and administration by 
or under decision of Court — Su't, held one for land 
and Original S'de had no jurisdiction. A I R. 19.48 
Cal. 271 = 1.1. P. (1938) 1 Cal. 354=42 C.W.N. 371 
= 177 Ind. Cas. 876. 

— — Cl. 12— Suit for land— Suit not involving 
proprietary title, whether one for land. 

For the purposes of Cl. t2» an originating sum- 
mons is a 'suit.' 

If the Court has no jurisdiction having regard to 
the subject-matter of the suit and the failure of 
the plaintiff to obtain the necessary leave of the 
Court, no consent, express or implu d, on the part 
of the defendants can cure the defect. 

~ A suit to have it established that under a deed on 
the death of the tenant for life the title to the 
immovable propetty no longer remained in the Offi- 
cial Trustee in trust for the sons but reverted to 
the estate of the settlor and that the pioperty ac- 
cordingly had become available to satisfy the claims 
of their creditors, is a suit for land tl ough the 
plaintiff did not claim a proprietary title in him- 
self. A.l.R. 1931 Cal. 651=58 C. 768=134 Jnd. Cas. 
436. 

——Cl. 12 — "Suit for land.” 

A suit by trustees under a composition deed 
regarding certain properties within the original 
jurisdiction of Calcutta High Court does not cease 
to be a suit for land merely because the properties 
have been entirely swept away by prior encumbran- 
cers. 120 Ind Cas. 577=56 Cal. 940=49 CL-J. 212 
=A.I.R. 1929 Cal. 358- 

Cl. 12— Suit for land. 

A suit for declaring a person as secured creditor 
of land is a suit for land and if the land in quest;on 
is Outside the local limits of the ordinary original 
jurisdiction of the High Court, the H>gh Court 
in the exercise of its ordinary original jurisdiction 
cannot try the suit. 1 17 Ind. Cas. 8.‘*4=33 C.W.N. 
44=56 Cal. 224=A.1.R. 1929 Cal. 227. 

—Cl. 12 — "Suit for land”— Share in sale pro- 
ceeds of bouse. 

The term "suits for land or other immovable 
property” is not limited to suits in which the 
plaintiff seeks to recover possession of land or 
other Immovable sroeert^, but meap# •liiU in which. 


——Cl. 12— Suit for land— Test. 

The test whether a suit is a su't for lard or other 
immovahle propr rtv is not formal test hut regard 
is to be had to substance of the suit* A su't for 
damages in respect of injury to land is a suit for 
land within the meaning of Cl. 12 of the Letters 
Patent and so if the land is outside the original 
jurisdirtion of High Court the High Court cannot 
try it. 42 Cal. 942=31 Ind. Cas. 581. 

Cl. 12— ‘‘Suit for land”— Trespass — Wrong- 
ful breaking through mine and carrying away 
coal— Covenant to keep barrier between lessor 
and lessee — Cause of action— Suit for damages 
for erection of buttreses. 

The venue of a suit on a covenant by reason of 
a privity of estate is local. A, an under- lessee* 
covenanted to leave a certain barrier as provided 
in the under-lease. Subsequently, A assigned his 
rights or granted an under-lease to B, who granted 
an under-lease to C. The representative of the 
original lessor sued C for damages for breach of 
the covenant and for damages which would be 
caused to piff. erecting masonry buttresses to 
protect his mine. 

Held, that there was no privity of estate between 
Cand the pIff. that C was not personally liable 
on the covenant and that the plaint did not disclose 
any cause of action against C. That the claim for 
damages for erecting masonry buttresses was a 
claim for land within Cl. 12. A suit to recover 
damages for breaking through piff.'s mine or land 
and carrying away coal is a suit for land or im- 
movable property within Cl. 12 and is founded on 
the qrdmaiy case of a trespass quare clausum 
fregit and necessitates the decision of the 
question of title as to the coal. 39 Cal. 739=17 Ind. 
Cas. 500. 

—Cl. 12— Suit for land— Suit by lessee for 
land and for profits during his absence— Land 
situate outside. 

A suit is not maintainable in the High Court by 
a lessee for possession of land, for declaration of 
the validity of the lease and for profits which 
accrued during his absence on conviction in a 
Criminal Court, when the properties, the subject 
of the lease are outside the jurisdiction of the 
High Court. 36 Cal. 59=1 Ind, Cas. 472. 

Cl* 13 — Appeal — Refusal to revoke order of 

transfer under— If appealable. See Letters Patent 
(Calcutta), Cis. 15 and 13. A.1.1L 1948 Cal. 171< 
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. 1S<— Appeal. 


The judgment of a Judge on the Original Side 
traniferring probate proceedings to the High 
Court under Cl. fl.l) is not appealahle. tnit Ind. 
Cas. 797=54 Cal. 126=31 C.\\ .N. 254=A.I.R. 1927 
Cal. 281. 

—Cl. 13— Appeal. 

An order of a Single Judge transferring a suit 
from the Small Cause Court to the High Court for 
trial is not a judgment within Cl jS. and 

lits Irons the order* 60 Ind# C^*963 — 47 

CaU 1104* 

Cl. 13— Ground for transfer— Balance of 

convenience— Matter for consideration— Threat 
of personal violence to litigant at particular 
place— If relevant. 

Balance of convenience is neither 
ence of the plaintiff alone nor of the defendant 
alone but the balance of convenunce of both, tn 
determining the halanre of rorvennnce for the 
trial of a suit the Court has to take mio considera- 
tion: (11 the convenience or tnconvenunce of the 
plaintiff and the right of the plaintiff to choose his 
own forum; (21 the convenience or mconyen.ence 
of the defendant; f31 the convenience or inconve- 
nience of the witnesses required for a proper trial 
of the suit; (4) the convenience or inconvenience ot 
a particular place of trial havirg regard to the 
nature of the evidence on the main points involved 

in the suit and also havirg 

of “forum convenience ; iod (5) the nature of 
iisttei in the suit. 

Personal violence to a litigant at a particular 
Court at a particular place or threat of such vio- 
lence is also a relevant consideration m «’X‘-f<;'s>nB 
the powers of the High Court und^er Ct 3 of the 

Letters Patent. 85 C.L.J. 22—54 C-W.N. 189. 
——Cl. 13— Grounds for transfer. 


Cl. 13— Petition for transfer from mofussit 

Court to High Court. 

Where an application is filed on behalf of the 
plaintiff that he he furnished with particulars of 
various statements made in a petition asking for 
the transfer of a suit filed in a Mofussil Court 
to the High Court under Cl- 13 under the inherent 
jurisdiction of the Court, the High Court is en- 
titled to interfere and direct particulars if the 
Court considers that a litigant is substantially 
emhar’^a««ed owing to lack of precision in a peti- 
tion or affidavit : 

Held, that when the application for transfer is 
heard, the defendarts would he strictly held to 
the rule that it is not permissible to import new 
matter in an affidavit in reply; in other words, any 
relevant statement which could have been incor- 
porated in the petition or furnished by way of 
particulars will be treated as new matter within 
the meaning of the rule and no attention will be 
paid to if it finds a place in the affidavit in reply. 
40C.WJ^.913=165 Ind. Cas. 24. 


The plaintiff is the arbiter Ht's. He has the 
right to chose any forum the law allows him. But 
this right is subject to control under Cl. I 'of the 
Letters Patent. If the Cou^t feils that for pur- 
poses of justice a suit should be transferred, the 
Court must do it. 

In order to justify a transfer on the ground of 
balance of convenience, it is as a rule necessary 
that something more should exist than a mere 
balance of convenience in favour of proceedings in 
the High Court. The Court must be satisfied that 
either the expense nr the d>ffi ulties of trial in the 
mofotsil Court would be to great that injustice 
would be done. 

Apart from balance of convenience there is an- 
other principle which is to be borne in mind. If 
the Court, taking all the facts ir.io consideration, 
comes to the conclusion that the plaii.i'ff in com- 
mencing an action in a particular Court hat rot 
done so on account of any legit'mate advaniage 
which a trial in that Court will give him but for 
purposes entirely foreitn to that legitimate pur- 
pose then apart from any question as to expense 
or inconvenience not only has the Court jurtadic- 
lion but it is its duty to truaafer the proceedings. 

WC-W-N-Wr 


Cl. 13— “Purposes of justice”— Meaning of 

— PeiBonal Uehng of liiigant — If relevant con- 
aideiaiioQ. 

The words “purposes of justice’* in Cl. 13 of 
the Letters Paici t are advisei.ly general and wide 
so as not to 1 » inr the discr* tun of the High Court 
in anyway- Whai are the “purposi s of jusiicc 
and whin “the said High Court sliall thiik proper 
to do So” are questions belter left to be decided on 
the merits and facts of each case. To define justice 
in this context as “a principle which regulates the 
distnbul on of tilings valued by mean*’ may not he 
as compl. tea dtfiniiionas that statement would 
imply. Justice like the true diamond has myriad 
facets and nothing is »o misleading as to see one 
facet for describing its totality. Manifestations of 
justn e are as manifold as >is concept a''d attempts 
to objectify its standards have never succeeded. 


Personal feeling or private emotion or individua 
temperament as such of a litigant is i ot » p'oper 

un<l<rr Cl« 13 of Hic LtttMS 
It is only when there is a puldic sentiment in the 
lo- aliiy in which the Courtis situate against a 
litigant then the resultant “feeling” of fl at litigant 
produced by such public sentiment may be a giound 
for transfer. That is because such pubic smti- 
ment in the locality criatts an atmosphere of 
prejudice which may ri gulf not merely the Court 
trying the cause but may prevent witness and fail 
to Secure fearless !« simony and so embarrass 
trial and st'fle justice. Then it will be one of the 
“purposes of justice” to remove such a suit from 
that Court under O. 13 of the Letters Patmt. 
While the importance of Securing the confi'lence 
of litigants in the fairness and impartiality of the 
Tribunal cannot be ovrr.emphasisid it has pone 
the less to be stress* d that the laws of the land 
have set up Courts of competent powers and iuris- 
dictioDS which the mere temperamertal prejudice 
or the private sentment of an individual litigant 
cannot be permitted to supplant. 53 C.^V.N. 770* 

E»pl. 85 C:.L-J.»=54 C.W.N. 189. 
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—Cl. 13 — “Purpose of justic<‘’*— Meaning — 
Transfer of suit— Grounds for— Discretion of 
Court. 

Cl- 13 of the Lcite rs Patent confers a very wide 
diserttion on the High Couil in the matter of 
removal of su ts. As the d screlion given is so 
large, it is necessary that it should be carefully 
and judiciously used. The clause empowers the 
High Court to remove a suit whenever it ihi' ks 
proper so to do in the interest* of justice. The 
expression “in the interests of justice” means, to 
promote or advance the cause of justice. Justice 
is a principle which regulates the distribution of 
things, valued by men— awarding th«m to some, 
denying them to others. It is at the same time a 
prinC'ple wherrbv each man’s worth is appraised, 
justice g'V'-s to “i very one that which is his”. It 
is not a free gift from the Court. The subject of 
a civilised country is entilled as a matter of right 
to get it “fn ely without sale, fuHv, w'lhout any 
denial, and speedily without delav”. The Court 
only appraises it. In doing so the Court must act 
and appear to act without partiality and without 
prejudice. 

If the Court on a “consideration of all the facts 
comes to the conclusion that the applicant for 
transfer of a suit feels that he is not likely to 
have a fair trial in the Court from which he seeks 
the transfer it is the duty of the Court to make the 
order. In coming to a confusion on this point, the 
question for cons deration is what is the effect 
likely to be produced in the m'nd of the party and 
not in the mind of the judge, ft is the feeling of 
the party that has to he ascertained, and it neces- 
sarily depends on the ind vidual concerned, bis 
temperament and failing, his inlerst and cirura- 
stances. Far more than the conven'ence of parties 
and witnesses, more than anything that may happen 
at the trial, is the importance of securing the con- 
fidence of parties in the fairness and impartiality 
of the tribunal, which is next only to the impor- 
tance of securing a fair and impartial tribunal. 
53 OWN. 770=84 CL J. 313. 

% 

^^Cl. 13 — “Purposes of Justice” — Balance 
of convenience must be considered. 

The question of a transfer of a suit from a 
Sub-Fudge’s Court to High Court ”for purposes 
of justice” within the meaning of Cl. ll, Letters 
Patent, is to be determined by reference f© the 
circumstances of each case, and the balance of 
convenience, having regard to those circumstances, 
is one of the matters for consideration. 105 Ind. 
Cas. 184=54 Cal. 607= A.I.R. 1927 Cal. 791. 

Cl. 13— 'Suit'— Meaning of. 

Proceedings for the grant of probate which are 
contested come within the meaning of the word 
".SuU” within Cl. fl3). 100 Ind. Cas. 797=54 Cal. 
126=31 C.W.N. 254=A.I.R. 1927 Cal. 281. 

Cl. 15. 

Synopsis. 

1. Amendment 

2. Appeal 

3. Applicability 

4. Arbitration Act 

XniQtvpnc^ jorUdiction o£ High Ooort 


(Calcutta) — Cl. 13. 376 

6. Judgment— Meaning 

7. Judgment — What is 

8. Judgment— What is not 

9. Leave— If can be given ex parte 

10. Orders in revision 

11. Order of remand 

12. Order under C.P. Code, 0.37 

13. Restoration 

14. Review 

15. Scope. 

1. Amendment. 

Cl. IS— Amendment, applicability of. 

The date of presentation of the Second appeal 
to the High Court is not the date which deter* 
mines the applicability of the amei ded Cl. IS, re- 
quiring permission of the deciding Judge, for 
funher appeal, but the date of im>titu tion of 
the suit is, in each case, the deferming factor. 
113 Ind. Cas. 49=44 C.L.J. 150=56 Cal. 512=32 
C.W.N. 1130=A.I.R. 1928 Cal. 610 (F.B.). 

Cl. IS— Amendment— Effect. 

A second appeal came up for bearing before two 
Judges of the High Court on 9tli February, 1928. 
The Judges differed in their opinion and the case 
was disposed of under S- 98 (2J instead of being 
referred to in pursuance of the proviso to 98, C.P. 
Code. The amendment to Cl. 15, Letters Patent, 
came into force on 14th January, 1928. Applica- 
tion for certificate under the amended clause was 
refused. An appeal having been preferred against 
this order: 

Held, that certificate is a condition attached by 
the amending Letters Patent only to the case of a 
judgment of a single Judge and the right of appeal 
given in the case of a difference of opinion where 
the Fudges are equally divided is dealt with in the 
amended Letters Patent by being deleted altoge- 
ther. No appeal therefore lay from the refu«al to 
grant •uch a certificate. 114 Ind. Cas. 403=56 Cal. 
507=32 C.W.N. n53=A.l.R. 1928 Cal. 819 (F.B.). 

—Cl. Ig— Amendment— Appeal— Judgment. 

Scmble An order of a Judge on the Original 
Side allowing or refusing an amendment except 
OB terms is not a judgment within Cl IS of the 
Letters Patent. 45 Cal. 305=22 C.W.N. 611=47 
lad. Cas. 129, 


2. Appeal. 

-—Cl. 15— Appeal— Difference of opinion In 
Divisional Bench. 

Where appeal was heard by a Divisional Bench 
and there was a difference of opinion, the Senior 
Judge holding that the appeal should be disnti*^^^ 
while the other was in favour of allowing the ap- 
peal in part, and they held that as there was a diffe- 
rence of opinion and there was no majority vary- 
ing or reversing the decree appealed ffO®* 
appeal ihqtUd be dismissed t 
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Held, that against this decision an appeal under 
Cl. 15 of the Letters Patent was clearly competent. 
78 (nd. Cas. 679=51 Cal. 669=28 C.W.N. 637 = 
A.I.R. 1924 Cal. 855 (F.B.). 

Cl. I5— Appeal— Insolvency proceedings. 

An appeal lies from an order by the High Court 
refusing to set aside an order for the examination 
of witness passed by the Registrar in insolvency 
under S. 36 (1). 66 Ind, Cas. 715=48 Cal. 1089=25 
C.W.N. 750= A.I.R. 1921 Cal. 58. 

— Cls. 15, 36“Appeal— Dissentient judgment— 
Further appeal. 

An apP‘ al lies under Cl. IS of the Letters Patent 
from a Dissentient judgment that has prevailed 
in an appeal under the same section. 17 C. W.N. 308 
= 17 C.L.J. 206 = 18 ind. Cas.253. 


—Cl. 15— Appeal under— Whole case open. 

Where in an appeal heard by a Bench of two or 
iKioreJuigeS transactions, seperate. and indepen- 
dent, were involved, and the Judges of the Division 
Bench were agreed as to one or more of them, 
effect should be given to their view so far as they 
agreed. Though they disagreed as to the others, 
the whole case should not be dismissed. 31 C.L.T. 
447 = 57 Ind. Cas. 226. 

3. Applicability. 

—Cl. 15— Applicability of C.P. Code. 

The Civil P.C. and the rules made under it ap- 
ply to an appeal from a Judge of the High Court. 
A.T.R.193S Cal. 35=39 C.W.N. 155=154 ind. Cas 
1056. 


—Cl. IS— Appeal— Orders under Companies 
Act. 

An order depriving a creditor, who has a claim 
which he has long ago put in the form of a proof 
of debt against a company, and which the liquida- 
tors are willing to admit, of the benefit of the 
company's winding-up proceedings, is an order 
which deprives him> of a substantial and important 
right, and it cannot be held that such an order is 
not appealable by reason that it is not a judgment 
under Cl. IS of the Letters Patent. 103 lod. Cas* 
659=31 C.W.N. 894= A.I.R. 1927 Cal. 689. 


Cl. 15— Appeal— New point. 

4^uestion affecting jurisdiction of lower Appel- 
late Court can be raised for first time in Letters 
Patent appeal. A.I.R. 1910 Cal. 528=71 C.L.J. 553 
=44 C.W.N. 387=191 Ind.Cas. 39. 


— .«-Cl. 15— Appeal— Prob. and Admn. Act* S. 86 
—Difference of opinion. 

Where the Judges of a Division Bench hearing 
an appeal in a probate case, have disagreed and a 
decree has been drawn up m accordance with S. 98 
of the O. P. Code, an appeal lies under Cl. 15. 22 

C.L.J. 298=31 ind. Cas. 319. 


—431. 15— Appeal— Scope. 

In an appeal under Cl. 15, the Court is not re- 
quired to confine itself to facts and circumstances 
as disclosed by the judgment appealed against 
ander Letters Patent but is entitled to look into 
the Judgment of the lower Appellate Court. 34 
C.WJ4.97=A,1.R. 1930 Cal. 321. ^ 


Cl. 15 — Appeal— Scope. 

A Bench constituted to hear an appeal under 
S. 15, CL (3) of the Letters Patent it not compe- 
tent to consider the question as to whether the 
decision of the Division Bench upon a matter upon 
which both the Judges were agreed is or is not 
right- 87 Ind. Cas. 653=29 OW.M. 398 =52 Cal. 
54 <(wA.I.R. 1925 Cal. 598 (F.B.). 


Cl. I5— Applicability— Contempt — Witness 

— Abuse, assault and intimidation of — Interfe- 
rence with administration of justice— Order of 
committal by single Judge of High Court — If 
made in exercise of criminal jurisdiction — 
Appeal— Competency. 

A distinction has to be drawn between contem- 
pts of a criminal nature and contempts of a civil 
nature. Generally contempts which tend to bring 
the administrat'on of justice into scorn or which 
tend to interfere with the due course of justice arc 
criminal in their nature, wiiile contempts in dis- 
regarding orders or judgment of a Civil Court or 
in not doing something '^ordered to be done in a 
case are civil and not criminal in their nature. A 
Judge dealing with a contempt which is criminal 
in nature is exercising criminal jurisdiction and 
a sentence passed in respect of a criminal con- 
tempt is a sentence passed in the exercise of the 
Judge’s crimiual jurisdiction. 

Where a party to a suit abused and assaulted a 
witness for the opposite party in order to intimi- 
date him and prevent him from giving evidence, 
and a Single Judge silting on tlic Original Side 
of the High Court, trying the suit committed 
him for contempt the contempt was of a criminal 
nature and the judgment committing the party 
for contempt was passed in the exercise of 
criminal jurisdiction, and consequently no appeal 
lay from that judgment under Cl. 15 of the 
Letters Patent. J. L. R. (1948J 2 Cal. 231=49 
Cr.L.J. 379=A.I.R. 1948 Cah 214. 


4. Arbitration Act, 


—Cl. I5 — Arbitration Act, Ss. 11 (2|)and 15— 
Order relusiog to set aside award if appealable . 


An order refusing to set aside an award is a 
judgment within Cl. 15 of the Letters Patent 
and is therefore appealable. There is no right 
of appeal agai'ost such on order under S. 104 
(f). CP.C* which has DO application to the filing 
of an award under S. 11, Cl. (2) of the Arbitra. 
tifio Act. 45 CaJ. 502= 46 Ind. Cas- 687, 
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Cl. IS—Arbitration Act — (IX of 1899) 

S. 19^0rder refusing to stay proceedings. 

An Order refusing to Stay proceedings under 
S. 19 of the Arbitration Act for having incurred 
the forfeiture of the benefit under the section 
to applicant for taking part in the proceedings 
is a judgment and hence appealable under Cl. 15 
of the Letters Patent. But a deft, can claim an 
order before filing a statement to stay proceedings 
in a suit in which he has referred the matters 
in dispute to arbitration but no steps in that 
direction have been taken. 47 Cal. 611=24 C.W.N* 
612=58 Ind. Cas. 755. 


5. Insolvency jurisdiction of High Court. 

—Cl. 15 — Insolvency Jurisdiction of High 
Court— Order for coses — Contempt proceedings* 

The High Court, in exercising the insolvency 
jurisdiction, exercises it as a part of its ordinary 
jurisdiction with which it is vested by law. The 
order in insolvency jurisdiction by the High 
Court is a judgment of the High Court, and a 
suit based upon such judgment is maiotainable* 
Though the practice is to proceed in contempt 
in respect of an unsatisfied order for costs, there 
is nothing to prevent a Suit. 33 C. S60—9 C.W.N. 
952. 


6 . Judgment— Meaning. 

—Cl. 15 — ^Judgment— Meaning. 

"Judgment” in Cl. 15 should not be read as 
meaning only "decree” and not as a Anal **order’’* 
(1933) A.L.J. 127= A.I.R. 1933 All. 262=55 A. 326 
= 142 Ind. Cas. 331 (F.B.). 


— Cl. IS— Judgment— Meaning. 

The term 'Judgment,' in Cl. 15 of the Letters 
Patent means "decrees or order”; consequently, 
an order of dismissal of an appeal without 
investigation of the merits, may be judgment 
whether an order dismissing an appeal presented 
out of time is a judgment. 28 C.L.J. 20=47 Ind. 
Cas. 677. 

—Cl, 15— Judgment — Meaning — Appeal — What 
questions open. 

The term *Judgment’ in Cl. 15 means the 
sentence of law pronounced by the Court. An 
appeal under Cl. 15 is deemed to be preferred 
against the decree and all the points necessary 
to be investigated for the determination of the 
question of the correctness of the decree, are 
open for consideration, chough the Court as a 
Court of appeal will be slow to take, on ques- 
tions of fact, a view contrary to the concurrent 
opinion of the trial Judge ana the Judees. of the 
division Bench. 22 C. L.J. 452=20 C.W.N. 210= 
4? Ind. Cas. 468. 


—Cl. 15— Judgment— Meaning. 

Per Mukerjee, J.— ‘Judgment’ in Cl. 15 of the 
Letters Paitnt, signifies what is now termed 
‘decrce’or 'order*. 22 C.LJ. 525=31 Ind. Cas. 965. 


7. Judgment — What is. 

Cl. 15 — 'Judgment' — What is— Order for 

winding up. 

An order for winding up is a 'judgment* within 
Cl. 15 of the Letters Patent and it can only be 
questioned by an appeal initiated or brought 
before the appropriate Court in the manner pres- 
cribed for an appeal and a summons to set it 
aside cannot be deemed or treated as an appeal. 
l.L.R. (1948) 2 Cal. 503=52 C.W.N. S34=A.LR. 
1949 Cal. 69= 1949 Comp. C. 61. 


' Cl. 15— Judgment— What is— Order refus- 
ing to appoint Receiver. 

As an order refusing an application for the ap- 
pointment of a Receiver based on a provision in 
the indenture of hypothecation that on a breach 
of any one of the covenants contained therein the 
plaintiff's assignor would be entitled to have a 
Receiver appointed the order has determined a 
right whicli is one of the matters in the contro- 
versy itseli, and So is a judgment within the mean- 
ing of Cl. IS. A.l.R. 19dS 01 . 35=39 C.W.N. 155 
= 154 Ind- Cas. 1056. 

- — Cl. 15-‘Judgmcnt»— What is- Refusal to 
discharge receiver. 

Order refusing to discharge receiver appointed 
in suit for partition on basis of intestacy subse- 
quent to grant of probate to executor, is a judg- 
ment and so appealable under Letters Patent. 
52 C.L.J. 66=A.1.R. 1930 Cal. 803. 


—Cl. 15— Judgment— What is— Orders under 
S. 9 and S. 61, Insurance Act, are judgments. 

An order under S. 9, Insurance Act directing the 
refund of the deposits under S. 7 finally determines 
the right of the insurer to get refund and the 
liability of the Reserve Bank of India to refund 
the deposit under S. 7. It is, therefore, a 'judg* 
ment’ within the meaning of CL 15. 


An order under S. 61, Cls. (1) and (2), Insurance 
Act, reducing the amount of the insurance con- 
tracts finally determines the rights of the policy- 
holders under policy contracts and the liability 
of the insurance company; under these contracts* 
These orders, therefore are “judgments” within 
the meaning of Cl. 15. A.I.R. 1942 Cal* 578= 
l.L.R. (1942) 2 Cal. 85=46 C.W.N. 441=204 Ind* 
Czs* 175* 


•Cl. 15 — Judgment- What is. 



(1937) 1 Cal. 699=168 Ind- Cas. 352. 
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Cl. I5— Judgment— What is. 

An order refusing to stay a suit to which the 
provisions of S. lU, Civil P.C., apply is a judgment 
wuhio Ci. 15 and is appealable. a.I.K. iv3h Cal* 
1=61 C.6?0=3hC.W.N. i}iB=154 ind. Cas. 645. 


Cl. 15— Judgment — What is — Order granting 

leave 10 sunoi 10 a change ol Aiioiney wiiiiout 
providing lor payment o« his costs. 

Where, by an order, leave is granted to a suitor 
to a change of Attorney without providing lor itie 
Attorney’s costs, the Auorncy liOt having dis- 
charged himseil,the order is appealable under Cl* 
15, as the rights of the Attorney are deirmintd by 
the order. A.l.R. lyd4 Cal- 58=60 C. 1273=37 
C.W.N. 998=147 Ind.Cas. 1064. 


— — Cl. 15— Judgment — What is. 

Quaere. — Whether an order in the claim case is a 
judgment* within the meaning of the Letters 
Patent. A.I.K. 1933 Cal. 7l5=37 C.W.N. 641=60 
C. 914*147 Ind. Cas. 359. 


Cl. 15— 'Judgment', what is. 

The right of the appeal to the High Court 
depends upon Cl. 15 and whether or not the deci’ 
sion of the learned Judge appealed from is a 
judgment, depends upon whether or not so far as 
he IS concerned he Anally decided the rights of 
the parties as regards the question on winch the 
appeal is based. 57 Cal. 736= A.l.R. 1930 Cat. 623. 


—Cl. 15— Judgment — What is. 

Where the order was that upon security fo*" 
a certain amount being given within a certain 
time, the defendants should have leave to defend, 
but that in default of the defendants giving secur- 
ity within the time aforesaid, a decree was to be 
drawn up* 


Held, that it was 
96 Ind. Cas. 839=30 
Cal. 668. 


a judgment within Cl. 15. 
C.WiN. 298=A.I.R. 1926 


—Cl. 15— Judgment— What is. 

An order dismissing a suit for want of pro- 
secution under R. 36, Chapter X of the High 
Court Original Side Rules 18 a “judgment” within 
the meaaingof Cl. 15 of the Letters Patent and 
^»W?***^*®* Ind. Cas. 1048=51 Cal. 905 b 28 
C.W.N. 916=A.I.R. 1924 Cal. 1025. 


— Cl. I5— Judgment — What is. 

abatement is a 

judgment* within the meaning of Cl. 15 of the 

1 therefore appealable. 67 

Ind. Cas. 917=49 Cal. 62=A.I.R. 1922 Cal. 335. 


. Cl. 15— Judgmeni-What is-Order reject- 

ing application for judgment on admissions. 

An order rejecting application lor judgment 
m admissions is a jiK^msot within Q. 15 of 

ft appealable. 23 C.W.N. 

Ind. Cas. 836. 


4 - Judgment — What is - Sanction- 
y* Code, be 195* 

An order of a Judge of the High Court remand- 
ing a case to the .dmall Cause Judge wtio rctused 
to grant a sanction under lyS, Cr. P. Code 
to make a lurtUcr luvcsiigaiion and pass orders 
thcitoii, IS a ‘Judgment” within the meaning of 
Cl. 15 of the Letters Patent and as such is 
appealable. 44 Cal. 816=21 C.W.N. 2oy=2S 
C.L'J. 193 — 18 Cr. L. J, 4y7=39 Ind. Cas. 465. 

—Cl. 15— Judgment — What is. 

A decision that a suit being open to the ob- 
jection of muliifariouiiiiess cannot be enter- 
tained as framed is a judgment within the mean- 
ing of Cl. 15. (Per Mookerjee, J.) — The true 
test to be applied in the solution of the question 
of the competence of an appeal under the Letters 
Patent trom an adjudication is, not the form of 
tlie adjudication but its real effect on the suit or 
proceeding in which it has been made. Whatever 
the lorm of adjudication may be if it puts an 
end to the suit, so far as the trial Court it 
concerned the adjudication is a judgment within 
the meaning of Cl. 15. 45 Cal. 111=21 C.W.N. 
794=27 C.L.J. 158=41 Ind.Cas. 944. 


Cl. 15— Judgment— What is. 

To decide whether an adjudication is a judg. 
ment within Cl. 15 of the Letters Patent the test 
is not what the form of the adjudication is but 
what is its effect on the suit or proceeding in 
which it is made. If its effect, whatever its form 
and whatever the nature of the application on 
which it is made is to put an end to the suit or 
proceeding, so far as the Court before which the 
suit or proceeding it pending is concerned, or if 
its effect, if it is not complied with is to put an 
end to the suit or proceeding, the adjudication 
is a judgment. A remand order nullifying the 
benefit of the decree is a Judgment. The expression 
tome right or liability in the Judigmeot of Coucb, 
C. J. in 17 W.R. 364 is not restricted to the right 
in controversy in the suit itself. 21 C.W.N. 921 = 
29 C.L.J. 225=41 Ind. Cas. 250. 

—CL 15— Judgment— What is. 

Order refusing application for relief funder 
Bengal Money-lenders’ Act amounts to judgment 
within Cl. 15. A.I.K. 1943 Cal. 169=46 C.W.N. 
6U5=2U6 Ind. Cas* 196. 


Cl. 15 — ‘Judgment’ —What is— 'Criminal 

trial* — Order refusing to discharge a convicted 
. prisoner from custody. 

An order passed by a Judge sitting in the exercise 
of original criminal jurisdiction of the High 
Court, on an application under S. 491 of the 
Criminal Procedure Code, refusing to discharge 
a convicted prisoner from custody is a judgment 
within CL IS of the Calcutta Letters Patent, and 
not being an order made in a criminal trial is 
^pealable under that clause. 6 C.W.N. 254=29 
CaJ* 286 (F.B.). 
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—Cl. I5 — Judgment— What is— Stay of issue 
probate— Older refusing. 

An order made by a Judge of the High Court 
refusing te atay tne i»&ue of probate and the 
disciiargc of the Receiver aiipointcd tn a piobate 
action IS a judt,meni* w.iiun the mtaniDg of 
Cl« 15 and IS appealable. SC*VV.N.781. 

—Cl. 15— Judgment— What is not— Refusal to 
revoke order oi transfer of suit under Cl. 13. 

An order refusing to revoke an order of 
transfer of a suit under Cl- Id of the Letters 
Patent is not a ‘Judgment’ within the meaning of 
Cl. 15 and hence nut appealable. A.l.R. 1948 
Cal. 171. 


8. Judgment— What is not. 

Cl. 15— Judgment — What is not. 

The opinion of a judge taken under Ch. XXVI, 
R. 5J 01 the High Court Rules fU.S.) by way oi a 
special report in a pending case is not a judgment 
and no appeal lies under Cl. IS against it* 40 
C.W.N, lg04=l.L.K. (1937) 1 Cal. 149- 


•Cl. 15— Judgment— What is not. 


The judgment given upon a case stated by the 
Gummissiuncr of Income-tax under S. b6 (2) of 
the income-tax Act, 1922 IS merely advisory, m-de 
by the Court »n the exercise of its consultative 
jurisdiction, and is not a judgment within the 
meaning of Cl. IS of the Lettcis Patent. H? Ind. 
Cas. 65J=29 C.W.N. 398=52 Cal. 540= A.l.R. 1925 
Gal. 598 tF.li.). 


—Cl. 15— Judgment— What is not. 

« 

No appeal lies against an order directing that 
the Registrar might beat liberty to sell the mort- 
gaged properties without reserve. When a step 15 
taken m carrying out the directions contained tn 
the final decree to bring the properties to a speedy 
sale, nothing lu the nature of the rights of the par- 
ties is determined. t.A. I. K. 1933 Cal. 504=6U C> 
500=145 ind. Cas. 318. 


Cl. 15— Judgment— What is not— Order ad- 
mitting appeal tiled after limitation. 

The mere circumstance that an order puts in 
peril the finality of a decision given in a person’s 
favour does not of itself make that order a 
judgment within the meaning^ of Ci. 15, Letters 
Patent. A decision under S. 5, Limitation Act, 
admitting an appeal alter the period of limitation 
prescribed merely declares that an appeal is enter- 
tainable. It is not a ^’judgment" and no appeal lies 
against it under Cl. 15. 114 Ind. Cas. 88=32 C.W.N. 
935=50 Cal. 135=A.i.R. 1929 Cal. 214 (F.fi.). 


—Cl. IS— Judgment— What is not. 

An order under S. 195, Companies Act, made by 
a Court directing the directors of a company to 
appear before the Court for examination as to 
their dealings in respect of the affairs of a 
company is not a judgment within the meaning of 
Cl. 15f letters Patent (Calcutta) and therefore is 
not appealable. 109 Ind. Cas. 764=55 Cal. 262= 
KIK. 1928 Cal. 295. 


—Cl. 15— Judgment— What is not. 

Order giving unconditional leave to defend on a 
summons under Chap. 13-A of the Original ISide 
Rules IS not a judgment within the meaning of 
Cl. 15 oi the Letters Patent. For deciding whether 
an order IS a judgment or not, each case must be 
decided on its own facts and the nature of the 
order. 96 Ind* Cas- 182=53 C^l. 776=30 C.W.N. 
7lJ6=A.l.K. 1926 Cal. 842. 

Cl. 15— Judgment— What is not. 

An order setting aside ex parte decree and the 
execution proceedings consequent thereon, on the 
ground that summons was not duly served, is not 
a “judgment*’ within Cl. 15 and is not, therefore, 
appealable. 91 Ind. Cas. 965 = 30 C. W. N. 104 = 
A.J.R. 1926 Cal. 327. 

Cl. I5 — Judgment — What (is not— Suit on 

behalf of a lunatic— Application to take plaint 
off the file— Dismissal— Order of, is not a 
“judgment.” 

Where in a suit instituted on behalf of a lunatic 
defendant applied for plaint being taken off the file 
or for an inquiry whether it was properly iiistitu- 
ted and whether it was for the benefit of the 
lunatic and the trial Judge dismissed the application 
on the ground that on evidence before him that can 
be given upon a mere interlocutory application, he 
was not prepared to hold that the suit was mala 
fide or entirely unsubstantial so that there would 
be an abuse of the process of Court and the defen* 
dant appealed under Cl. 15 of the Letters Patent, 

Held, that the order dismissing the application 
was not a judgment within the meaning of Cl. IS, 
Letters Patent, as it does not determine right or of 
the liability affecting the merits oi the controversy 
between the parties. 69 Ind. Cas. 915=26 C.W.N’ 
242=A.1.R. 1922 Cal. 172. 


——Cl. 15— Judgment— What is not — Order 
refusing to itiaue commission to examine 
witnesses. 

No appeal lies from an order refusing to issue 
Commission for the examination of witnesses, as 
the order is not a “Judgment”. 31 C.L.J. 162—55 
Ind. Cas. 766. 


—Cl. 15— Judgment — What is not— Order 
refusing leave to file written statement — 
Appeal. 

An order of a single Judge of the original side 
pf the High Court relusing leave to 61e a wriU^ 
statement after the expiry of the time allowed i* 
not a judgment and therefore not open to 
under Cl. 15 of the Letters Patent. 45 CaL 818— 
49 ind. Cas. 120. 


—Cl. 15— Judgment— What iinot. 

Order refusing application for reveiew ** “0* * 
judgment and np appeal lies* 9 O.W.N*50** 
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—Cl. 15 — ^Judgment — What is not. 

Order refusing to enlarge time for preferring 
an appeal is rot a judgment and no appeal lies. 
10 C.W.N. 986 = 3 CL.J. 545=33 Cal. 1323 


9. Leave— If can be granted ex parte. 

•“—Cl. 15— Leave — If can be given ex parte. 
Leave to appeal under Cl. 15 can be granted ex- 

parte. A.I.R. 1942 Cal. 606 = 75 C L J. 419=I.L R. 
(1942) 1 Cal. 403=46 C.W.N. 131 = 203 Ind. Cas. 
580. 


10. Orders in revision. 

- — Cl. 15— Orders in revision. 

Tlie orders which are made non*appeaIable are 
all orders made in the exercise of revisional 
jurisdiction and an appeal cannot be maintained 
to test whether an order which purports to have 
been made in the exercise of revisional jurisdiction 
was or was not made without jurisdiction. 9 Cal. 
482 (P.C.), Dist. 64 Ind. Cas. 689=34 C.L.J. 480= 
A.I.R. 1921 Cal. 217. 


“Cl. I5— Order of remand* 

A judgment of a judge of the High Court sit- 
ting singly and remanding a case after dealing 
With the whole case and setting aside the judg- 
ment and the decree of the lower court is a judg- 
ment w.thm the meaning ofS. 15 of the Charter 
Act. 13 C.W.N. 105=4 Ind. Cas. 329. 


12. Order under C. P. Code, 0.37 

An order O. 37, C. P. C against a deft, to 
furnish security before he can defend the suit is 
appealable if It is_ that of a single Judge of 

High Court Original Side, under Cl. 15 of Letters 

Patent. 42 Cal. 735=22 CL-J. 41=31 Ind. Cas. 238. 

13. Restoration. 

— —CL IS— Restoration— Order making. 

No appeal lies from an order made under 0.9 
R. 9 restoring a suit, the order not being a judg- 
ment under Cl. I5 of the Letters Patent. 69 Jnd. 
Cas. 820=49 Cal. 616= A.I.R. 1922 Cal. 407. 


—Cl. 15 — Orders in revision. 

No appeal lies against an order of a single Judge 
of the High Court on its Original Side, reJusmg 
an application under S. 115, C.P. Code for revision 
of a decree of the Calcutta Small Cause Court. 
22 C.L.J. 40=30 Ind. Cas. 862. 

—Cl. IS— Orders in revision. 

An order discharging a rule issued under S. 115| 
C P. Code is not appealable under Cl 15 of Letters 
Patent. 22 C.L J. 113=30 lod.Cas. 906. 

Cl. 15— Orders in revision. 

'I'bere is no appeal against an order discharging 
ft rule under S. 115 of the CP.C. 22 C.L J. 22= 
33 ind. Cas. 247. 

“—Cl. 15— Orders in revision. 

7he order of the single Judge of the High Court 
mterlering with the judgment of a Presy. Sm. 
Cause Court under S. 115» C. P* Code is a judgment 
Within S. IS of Letters Patent and is appealable. 
41 Cal. 323=23 Ind. Cas. 977. 


11. Order of remand. 

—CL 15— Order of remand. 

A decision of a single Judge of the High Court 
reversing in appeal an order of a Ot. Judge and 
remanding the case for rehearing is a judgment 
within CF. 15. 27 C.LJ. 418=22 C.W.N. 627=44 
Ind* Cat. 763. 


■\. 1$— Order of remand. 

An order of remand for certain issues of fact 

D 'ybyasiugle Judge of the High Court it no 
^ ^Hy nt and hence not appealable. 2 Ind. Cat, 636 

19— F. Y. O^lli 


•Cl. 15— Restoration— Rejection of apolica' 

Won for. 

An order of a Judge of the High Court in if 
original jurisdiction rejecting an application unde: 
C.P.C., O. 9, R. 9 for restoring a suit dismissed foi 
default is a judgment within Cl. IS and is aoDea- 
lablc.43 Cal. 857=20 C.W.N. 594 = 23 C.L 1 443- 
34 Ind. Cat. 634. 


14. Review. 

Cl. 15— Review of judgment of Division 

Bench — Refusal by a Judge— Appeal. 

An application for review of a judgment of a 
Division Bench of the High Court being rejected 
by a Judge the other having ceased to be a Judge, 
no appeal lies under the Letters Patent aginst th<> 
order. 25 C.L.J. 360-21 C.W.N. 852=41 ind. Cas 
183. 


IS. Scope. 

Cl. 15 — Scope— Single Judge of High Court 

hearing second appeal It can entertain applica- 
' tion tor extension of time for filing Letters 
Patent appeal. 

A High Court Judge who hears a second appeal 
sitting singl>,has no jurisdiction to uitertain an 
application under S.5, Lim. Act for ilie extension 
01 the period of limitation for filing Letters Patent 
appeals. That is a matter lor the Division Bench 
that may be consituted by the Chief Justice lor 
the purpose of hearing Letters Patent appeals* 
and il there is no such Bench then constituted, it 
would be for the Chief Justice to constitute a Divi- 
sion Hench to deal with the application for exten- 
sion of time. Ai.R. 1942 Cal. 606=1.L.R. (1942) 
1 Cal.403=75 C.L.J. 419=46 C-W.N. 131=203 led. 
Cas. 580. 
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Cl. I5— Scope — Order refusing leave to 

appeal. 

Whether an order refusing leave to appeal from 
a judgment passed in a second appeal be a judg- 
ment or not. It cannot be appealed against. A.1.R> 
lyjl Cal. 571-53 C. 342=.l34 lud. Cas. 574 {2). 

— — Cl. 16— Civil Courts — Debt Settlement 
Boards are not Civil Courts. 

Obiter. — Debt Settlement Boards are certainly 
not Revenue or Criminal Courts. They are tri- 
bunals which have been created by a special statute 
for a special purpose and arc not Civil Courts 
within the meaning of Cl. 16. Further, they do not 
try suits of a civil nature and are not governed 
either by the provisions of the Civil P. C.» or by the 
terms of the Bengal, Agra and Assam Civil Courts 
Act. They cannot, therefore, be described as Civil 
Courts. A.I.R. 1940 Cal. 286=41 Cr.Lj. 662=44 
C.W.N. 530=I.L.R. (1940) 2 Cal. 14=188 Ind. Cas. 
686 . 

Cl, 16-Civil Courts— Officer under Agri- 
cultural Debtors* Act— If Civil Court: 

A special Appellate Officer appointed under 
S. 40, Beng. Agri. Debtors’ Act is not a Civil Court 
within the meaning of Cl. 16, Letters Patent, which 
does not cover Courts set up by a special statut^ 
for a special purpose. The fact that the special 
officer happens to be a Munsif makes no difference. 
A.I.R. 1938 Cal. 688=42 C.W.N. 892=178 Ind. Cas. 
172. 

Cl. 16— Civil Courts. 

Civil Courts contemplated by Cl. 16 do not 
cover Courts which are created by special statute 
for a special purpose. An actual relationship 
between Courts and the High Court mu^t be esta- 
blished. A special Appellate Officer appointed 
under S. 40, Beng. Agri. Debtors* Act is not a 
Civil Court subordinate to the High C^urt within 
the meaning of b. 115, Civil P.C. Al.K. 1938 Cal. 
448 =42 C.W.N. 507=68 C.L.J. 407=176 Ind. Cas. 
616. 

Cl. 17. 

Court will not appoiut a stranger as mere ens^ 
todian of minor instead of as guardian. A.I.R* 
1944 Cal. 433=I.L.R. (1943) 2 Cal. 554* 

Cl. 17. 

Court can take into consideration opinion of 
child below 16 years while appointing gnardian for 
it. A.I.R. 1944 Cal. 433 =I.i 1R. (1943) 2 Cal,554. 

Cl. 17. 

Agreement by parents to giyelheir child to third 
person to be brought up by later as his own is 
void. I.L.R. (1943) 2 Cal. 554aA*rR- 1944 Cal. 
it33. 


—Cl. 17. 

Soon after birth, care and custody of female 
child given to third person— For 14 years child 
brought up, roainiained and educated by such 
third per-ion at her own expense— Father should 
not be allowed to assert his natural rights. the 
ground of of chiJds (1943) 2 Czl^ 

554= A.I.R. 1944 Cal. 433. 

Cl. 17. 

Boy brought up by father for firsfeight y«ars— 
Custody and education of boy given over to third 
person— Father still pa>ing for maintenance and 
education of child: 

Held, that father could be appointed guardian. 
A.I.R. 1944 Cal. 433*>I L.R. (1943) 2 Cal. 554. 

—Cl. 17 — Jurisdiction —Appointment of 
guardidu of person and estate ot minort 

Calcutta High Court can appoint guardian of the 
persons and estates of minors residing within the 
whole of Bengal Division of the Presidency provi- 
ded they are British subjects. A.I.R. 1944 Cal* 433 
= I.L.R. (1943) 2 Cal. 554. 

Cl. 17— Jurisdiction. 

The Original Side of the Calcutta High Conr* 
has no jurisdiction to direct an inqu'Stion or 
appoint a guardian of person or property in the 
case of an Indian not resident in Calcutta* 58 C. 
919=35 C.W.N. 104S=A.I.R. 1932 Cal. 91=133 
Ind. Cas. 188. 

Cl. 17— Jurisdiction— Original Side of High 

Court has jurisdiction to appoint guardian gf 
person and property of minor. 

There is no restriction in the powers granted to 
either the Supreme Court or the High (3ourt which 
limits the exercise of guardianship jurisdiction to 
the town or to European British subjects and even 
if any such limitation exists, it does not apply 
where person who is outside the limits of ordinary 
prginal jurisdiction or wbp is not a European 
British subject desires to avail himself of the 
jurisdiction of the Court and there is no opposition 
thereto. 57 Cal. 533= A.I.R. 1930 Cal. 598. 

Cl. 17— Law to be administered by the 

Calcntta High Court in exercise of iU ordinary 
original civil jurisdiction stated. 

The Law that is to be administered by 
Calcutta High Court in the exercise of its prdl* 
nary original civil jurisdictiion is to (a) receive, 
try and determine suits of every description as 
provided in CL 12, Letters Patent (1865)i and (h) 
apply the same law or equity to each case which 
wfiuld have been applied by the SnpreQe Cqttrt p£ 
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Calcutta, namely, rules of English law and rules 
of Equity of the High Court of Chancery in Great 
Britain subject to Indian Legislative enactment; 
but (c) in suits against an inhabitant of Calcutta in 
matters of inheritance and succession to lands’, 
rents and goods and in matters of contract and 
dealing between party and party, apply, when both 
parties are subject to the same personal law or 
custom having the force of law, that personal law 
or custom and when the parties are subject to 
different personal law or custom* the law o'" custom 
to which the defendant is subjert. A.I.R. IQ46 
Cal. 90=48 C.W.N. 513 = I.L.R. (1944) 2 Cal. 201. 

“^Cl. 17 — High Court of Calcutta — Ordinary 
original jurisdiction — Parties Jews subject to 
Jewish law— Contract alleged to be invalid 
according to personal law— High Court must 
ascertain what the personal law is— Jewish 
law. 

The Calcutta High Court in exercise of its ordi- 
nary orginal civil jur-sdiction rouM not, before 
the Government of India Act, 1915. administer any 
personal law other than the personal laws of the 
Mohammadans and the Hindus in certain specified 
matters* But since 1915 that High Court in exer- 
cise of its ordinary original civil jurisd’Ction has 
been empowerc'^ to apply all personal laws, i.e., of 
all communities hut only in certain specified matters 
and in no other matter. 

Where both parties to the suit are Jews and sub- 
ject to Jewish law and the suit is filed in the ordi- 
nary original civil jurisdiction, if the defendant 
claims that the contract in suit is invalid by reason 
of the provisions of the personal law of the parties 
it is incumbent on the Calcutta High Court after 
1915 to asc'*rtain what that p‘'rsonal law is and 
what effect that law has on the facts of the case 
in general and on the contract in suit in particular. 
A.I.R. 1946 Cal. 90=48 C.W.N. 513=I.L.R. (1944) 
2 Cal. 201. 

—Cl. 17— Law to be administered. 

Appointment of guardian of minor under CI.17 — 
High Court should follow principles adopted by 
Court of Chancery in England— Guardians and 
Wards Act, how far applicable stated. A.I.R. 1944 
Cat. 433=I.L.R. (1943) 2 Cal. 554. 


—Cl. 19— Decision according to justice and 
right— Duty of High Court. 

Under Cl. 19 of the Letters Patent read with 
Cl. 14 of the Charter, the High Court on its 
original side must decide causes according to 
justice and right, when no specific taw Is appli- 
cable. I.L.R. (1948) 2 Cal. 119=52 C.W.N. 142. 


•Cls. 22, 23. 24— Vakil'a right of audience 

13 C.W.N. 605= 10 Cr.L.J. 553 =4 Ind. Cas. 
(S.B). 

Cl. 24. 

Cls* 24. 29 Applications under Chip. XXXV 

R. 2, Crown S»<fc Rales, for the exercise of t 
Extraordinary Jurisdiction conferred by Cls. 24 a 
29 cannot be entertained on the Orginal Side of < 

losoaAfii; W - 

99ms 137 Ind* Cm* 674* 


CU. 24, 20— Crown Side Rules. Chao 

XXXVII, R. 2-jurisdiction of Original Side 

over Europeans. 


The petitioners complained to the High Court 
against certain Police Officers of British India in 
respect of certain acts done by ihem in the French 
territory of Chandernapo»e, The petitioners did 
not obtain the certificate of the Political Avert or 
l ocal Govt, or sanction under S- 197, Criminal 
P.C*: 


Held, (i) that neither the Extradition Act nor the 
British Foreign Jurisdiction Act had any applica- 
tion to the case; 


^ (ii) that ne'ther Cl. 24 ror Cl. 29 had any applica- 
tion to the case a^d the High Court, in its appi-Ilate 
side, had no jurisdiction to entertain the applica- 
tion; 

(iii) that 80 far as the Indian subjects complained 
aga’nst were concerned, they could not be procee- 
ded against without the certificate of the Political 
Agent, or the sanction of the Govt ; 

(iv) that as regards the Europeans who were 
resident within the ordinary original jurisdiction 
if anv application lay at all, it must be made on 
the Original S-dc. .33 Cr.L I- 322= A. I. R. 1932 
Cal. 229=35 C.W.N. 1082=136 Ind. Cas. 598. 


Cl. 24. 

Cl. 24 is the only clause of the Letters P.itent 
which gives exfraordmarv original criminal juris- 
diction to the Calcutta H‘gh Count. A.I.R. 19.32 
Cal. i23=-.35 C.W.N. 1088=33 Cr.L.J. 219=135 
Ind. Cas- 880. 

Cl. 25 . 

The words in Cl. 41 “By any Court which has 
exercised original jurisdiction’* have reference only 
to Words in Cl. 25 “Courts constituted hy one or 
more lodges of the Hieh Court.” A. T R. 19.35 
Cal. 477=.39 C W.N. 235=62 C. 389=36 Cr.L.J. 
1211 = 157 Ind. Cas. 653. 


— Cls. 25 and 26— Cases stated for opinion of 
Full Bench — Right to begin. 

If in a Sessions trial the Judge convicts the 
accused but reserves the question of admissibility 
of the evidence for the opinion of the Full Bench, 
the Counsel for the accused should begin and have 
a right of reply before the Full B<-nch. Under 
Cls. 25 and 26 of the Letters Patent the Full Bench 
is not competent to order a retr al but should finally 
decide the matter on review. The Full Bench is 
not competent to investigate, independently of the 
evidence erroneously admitted, whether there was 
sufficient evidence to justify the verdict of the 
Jury. As it was doubtful wlitiher a reasonable 
Jury would have found the accused guilty on the 
residoa of the evidence, the conviction must be set 

aside. 47Cal.67l=24C.W.N.501=31 r.LJ.402- 
56 Ind* Cm* 979 (P* B.) 
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Cls. 2S and 26— Certificate— Whole case 

open. 

When points of law ha''e been reserved or certi- 
6ed by the Advoca>e-Goncral under the clause s and 
the High Court on review holds on the point of 
law in favour of the accused, it can consider the 
whole case on the evidence and piss such sentence 
as It thit ks to he jiKt. 44 Cal 477=24 C L.J. 400 
= 21 C.W.N. 33=18 Cr.L.J. 385=38 Ind. Cas. 945 
(F. B.) 

— —Cl. 25— Procedure. 

The initial step is for the trial Judge to reserve a 
point of law or for the Advocate-General to grant 
a certificate. The su'cessive stages of the process 
which follows inevitably may be enumerated:— 

(i) The Court reviews the entire case or such 
part of it as may be accessary. 

(ii) The Court finally determines the point or 
points of law reserved or certified. 

(iii) The Court thereupon alters the sentence 
passed by the Trial Court. 

(iv) The Court passes such judgment and sen- 
tence as shall seem right to the Court* 

The term “thereupon” must be construed with 
reference to the context; and it may, with good 
reason, be interpreted as equivalent to **upon final 
determination of the point of law reserved or cei li- 
fted in favour of the prisoner.” It is not necessary 
that the contention of the prisoner should «u ceed 
in its entirely; if the opinion of the trial Judg^ on 
the point reserved or certified, which forms an 
ingredient of the reasons for conviction and 
sentence, is not supported, the conviction cannot be 
sustained, and it then becomes open to the Court t© 
alter the senten'*es passed hy the tr-al Judge. 81 
Ind. Cas. .^53=28 C W.N. 170 = .18 C-L-J. 411=25 
Cr.L.J. 817=A.I.R. 1924 Cal. 257 (F.B.) 

>- — Cl. 25 and 26— Right of appeal— Extent. 

The right of appeal or revision in the case of 
trials on the Sessions Side of a H gh Court is 
limited, to the two clauses. 44 Cal 723=21 C.VV.N, 
167=18 Cr.L.J. 311=38 Ind. Cas. 423. 

Cl. 26. 

Original Criminal trial by High Court 

Advocate-General carefully considering the matter 
and declining to grant certificate— No rule can be 
issued calling upon him to show cause why be 
should not issue a certificate. 63=Cal. 838. 

— — Cl. 26— Certificate of Advocate-General— 
Statement of trial Judge— Weight due to. 

A certificate under S. 26 of the Letters Patent 
should reflect the judgment of the Advocate- 
General and must be granted in the interests of 
justice alter a careful consideration oi all the 
available materials. It mu«t be in conformity and 
not in confl ct with the statement of the Judge who 
presided at the trial. Once the Advocate-General 
grants a certifleate the Court has to deal with the 
case. The sUtenicnt of the trial Judge a9 to what 


took place before him is conclusive. 19 C.W.N.6S3 
= 21 C.L.J. 377= 16 Cr.L.J. 561=30 led. Cas- 113 
iF.B.) 

—CL a6— Joint trial. 

Where a Judge in his discretion under S. 239, 
Cr. P. C. desires to try a number of accused jointly it is 
not a matter for interference on a certificate of the 
Advocate-General under CL 26 of the Letter* Patent. 
A defective summing up to the jury unless it causes 
B failure of justice is no ground for reversing a 
Conviction. 76 Ind. Ca*. 966=25 Cr.L.J. 294=3® 

C.L.J. 309 (F.B ). 

—Cl. a6— Pow«ra under S. 537 » Cr. P. Code. 

Per Rankin. J — S. 537. Cr. P. Code is applicable 
under Cl 26 of the Lette rs Patent. 03 Ind. Cas. 33=“53 
Cal. 350=43 C.L.J 3io='<o C.WN. 276=27 Cr.L.J. 
385=A.LR. 1926 Cal. 470 vF. B.;. 

■ Cl. a6— Procedure — Advoeate-General most 
beer both eldcB — Allegation by parlies must be 
verified. 

Per Mookerjee and Richardson, JJ. — It is clear 
on the language of Cl 26, that the Letters Patent 
requires that the certificate should reflect the 
judgment of the Advocate-General and ii presumably 
granted in the interest of jusiire after careful consi- 
deration of all available materials. If that judgment 
is fouridrd on incomplete materials or inaccurate 
allegations, its weight is obviously diminished in a 
corresponding degree. In a case where the error 
ascribi'd to the Judge depends on the evidence 
adduced at the iriah it is plainly desirable that the 
i.oies of the evidence, as recorded by the Judge, should 
be laid before ihe Advocate-General when he was 
a,ked to grant the certificate. The requisite materials 
can alvtrays be obtained on app'ication to the Judge. 
The Advocate-General must hear not merely Counsel 
for the prisoner, but also Counsel for the Crown 
before he grants ihr crrtiftcaic. The allegations 
embodied in the petition to the Advocate-General 
should be verified by Counsel present at the trial or 
bv other responsible pc.-son. Ri Ind Cas. 353=28 

C.W N 170=3® G L.J. 411=25 C1.L.J. 8i 7=A.I.R. 
1924 Gal, 257 (F.B.). 

—Cl. a6 — Verdict of jury* 

Per Kanklo, C, J.— The verdict of the jury cannot 
be allowed to stand unless the High Court in review 
under Cl. 26 be of opinion that the same verdict 
would have been arrived at, bad they been cornctly 
and sufficiently directed. It is not open to direct 
retrial in such a case. 47 Cal. 671 (F. B.}> R*L 00. 

Per C. C. Glioae, J.-The word “thereupon” 
means that the determination of the point or 
of law reserved or certified must be in favouf^ o* 
prisoner before the Court can inicrfire with 
conviction and sentence. If it be found that 
opinion of the trial judge on the point or 
reserved or certified cannot be supported it *» 
open to the High Court to direct a retrial. No 
the High Court has power under Cl. *^****”Jk. 
evidence and det^-rminc for itself whether aftr^ . 

exclusion of the evidence or matter which .P* *y , 

considered badmiisible, the residue and the 
iu« lu^cient to justify tfie conviction. Tbo Court 
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vrill not substitute its own finding for the verdict of 
the jury. It must consider whether the evidence on 
record improperly admitted was of such a nature 
that it possibly may have comiderably influenced the 
minds of the Jurv and whether it was reasonably 
certain that the jury weiuld, not might, have acted 
on the unobjcctioiable evidence if the wronely 
admitted evidence or matter had not also been 
presented to them. S. 537. Cr. P. Code, has no 
application to a ca«e U"dei Cl. afi. 44 Cal. 477 (h-B.), 
Appr. A.I.R. 1926 Gab 470 ^F.B ), Not appr. 

Per Jack J —The Court can, on review, examine 
evidence for itself and determine without refeience 
to the probable verdict of the jury, whether, excluding 
inadmissible evidence, the residue is sufficiently 
justifiable for the conclusion. If the Court is con- 
vinced on the evidence that the accused is guilty, he 
should not be acquitted merely on account of a 
defective charge. The unanimous verdict of the 
jurors should not he set aside on the mere speculation 
that certain allegations might have inlluenced them 
to some extent when it is clear that the verdict is 
entirely justifiable by the evidence. S. 167, Evidence 
Act, is imperative and applies even to the decision of 
the High Court when exercising Its powers under 
Cl. a6. 119 Ind Cas. 103 - 50 C.b J. in6=:^3 C.VV'.N. 

1121=30 Cr L J. 993— 1929 Ci.e. 228=A.I.R. 1929 
Cal, 617 (S.B.). 


Cl. a8— Scope. 

Cl. gB is limited to such officers and Courts at 
were s-ibject to reference or revision by the High 
Court at the time of the grant. The Secretary to the 
Local Government of Bengal acting under Bengal 
Act I of 1923 in ihe GoonHas Act even on the 
assumption of his being a Criminal Court does not 
come under Cl. 28. 83 Ind Cat. ^'0 = 51 Cal. 460 = 

26 Gr.L.J. 20=A.I.R. 1924 Cal. 698. 


Cl. 29. 

Applications under Chap. XXXVH, R. 2, Crown 
Side Rules for the exercise of the Extraordinary 
Jurisdiction conferred by CU. 24 and 29 cannot be 
entertained on the Original Side of the High Court. 
A.I.R. 1932 Cal, 394=35 G.W.N, 1086= 137 Ind. Cat. 
674. 


Cl. 99* 

The petitirin^r complamed to High Court iRainst 
ceriam Police OfTiccr* of Itiriia in respect of 

certain acU done by them in the French territory of 
Ghandemagore* l^e petitioner! did not obtain the 
certificate of Political Aaent or local GovU or lanc- 
lion tinder S. 197» Giiminal P* G. 

Heldt neither Cl. 24 nor Cl. 29, had any application 
to the case. A-I R- 1932 Cal 229=35 C W.N. io8a= 
33Cr.L.J. 392=136 Ind. Caa. 596. 


Cl. 99 deals really with transfer of rases and at 
application unon a comnlaint to the High Court t< 
take proceeding* against certain perrons tome o 
%ehom are not In^iu and snme are either Indian 
Or else residing wdihin the original jurisdiction of thi 
High Court doe* not lie to the High Court unde 
01.29. 33OW.N. io8B=A.I.R. 193a Cal. laasai 
tV-W- IiMiCSai. 880. * 


Cl. 29 — Proceedinga nnder S. 145, Cr. P. C. 

Transfer— Jurisdiction of High Court. 

Per Taylor, J. — The High Court of Calcutta hag 
jurisdictoin under Cl. 29 of the Letters Patent to 
transfer a proceeding under S. 145, Cr. P. C. 28 C 
709=5 C.W.N. 749. 


Cl. 30— Law applIcable — Griminal prosecution 

for damages— Statement in course of judicial 
proceeding by party (hereto- No absolute pr{. 
vilege applies— Same rule applies even under 
Letters Patent. 

If a party to a judicial proceeding is prosecuted 
for defamation in respect of a statement made therein 
on oath or otherwise, his liability must be determined 
by reference to the provisions of S. 499, j. p. 
Under the Letters Patent the question must be 
solved by the application of the provisions of the 
Indian Penal Code and not otherwise; the Court 
Cannot engraft thereupon exceptions derived from the 
Common Law of England or based on grounds of 
public policy. Consequently, a person in such a 
position is entitled only to the benefit of the qualified 
privilege mentioned in S. 499, 1 . P. C* 

If a party to a judicial proceeding is med in a 
Civil Court for damages for defamation in respect of 
a statement made therein on oath or otherwise, his 
liabiliiy, in the absence of lUiutory rules applicable 
to the subject, must be determined with rcfrrencc to 
principles of justice, equity and good conscience. 
There is a large preponderance of judicial opinion in 
favour of the view that the principles of justice 
equity and good conscience applicable in such cir- 
cumsiances should be identical with the corresponding 
lelevant rules of the Common Law of England. A 
small minority favours the view that the principles 
of juiiic^i equity and good conscience should be 
identical with the rules embodied in the Indian 
Penal Code. (Case>Uw fully discussed. ) 59 Ind. 
Cas. 143=48 Cal. 388=22 Cr.L j. 3i=A.I.R, 1921 
CaL I (S.B.). 


^Cl. 30— Offence under Penal Code — High 

Coart must apply Penal Code only. 

Cl. 30 of the L‘‘Hers Patent which is now in force 
makes the argument entirely untenable that the High 
Court is not to administer criminal law as contained 
in the Indian Penal Code but is to engraft thereon 
the rulrs of the Common Law of England. It i$ 
indisputable that all nersons brought before the 
High Court for trial in the exercise of its original 
criminal jurisdiction or in the exercise of its jurisdic- 
tion as a Court of Criminal Appeal, Reference or 
Revision, if chaigcd with an offence under the 
Indian Penal Code, shall be liable to punishment 
under that Code and not otherwise. 59 InsT Gas lae 

=48 CaL 388 =22 Cf.L.J. si=AIJU 1921 Cal. i 
(S.R.}. 
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— Cl. 33 — Admiralty JariadJctloa — Extent of. 

The admiralty jurisdic'inn of the Calcutta High 
Court rest* or) Cl. 32 of the Letter* Patent of 1865 
which continues Cl 31 of the Letter* Patent of i86a. 
The effect of these clause* is to Vfst in the High 
Court such civil and maritime jurisdiction as might 
be exercised by the supreme Court as a Court of 
Admiralty, or by any Judge of that Court as 
Commissary of the Vice*Adiniralty Court. The 
Admiralty Jurisdiction of the Supreme Court is 
defined by Cl. 26 of ihe Charter of I774‘ conferred 
upon the Supreme Ciurt a iurisdiciion of Admiralty 
‘‘as the same is used and exercised in that part of 
Great Britain called England*’. A I.R. I937 Cai. 122- 
171 Ind. Cas. 513. 

ca. 3a— Admiralty jnrladlctlon — High Court 

—Law applicable* 

The Admiralty ju^Udtciion of the Court, 

rests on Cl. 32 of the Letters Patent of 1863 which 
continues Cl. 31 of ‘he Letters Patent in 1862. The 
effect of these c lauies U to vest in the High Court 
lucb Civil and Maritime jurisdiction as might be 
exercised by the Supreme Court under Charier of 
*774* Assuming that the High Court in iu 

Admiralty jurisdiction did not acquire jurisdiction 
over maritime necessities by any previous enactments 
tuch jurisdiction now restt on Ss. 2 and 35 of the 
Colonial Courts of Admiralty Act of 1890, which 
vests in the High Court the poweis described in S. 5 
of the Admiralty Act 1861. To oust the juritdiction 
so conferred on the High Court under S 5. it it 
not enough that the owners of the ship should be in 
fact domiciled in Br. India; this domicile has to be 
proved to the satisfaction of the Court. The Court 
when it made the order for arrest had prlma facie 
juriidiciion to do 10, and as the exception to its 
jurisdiction had not been established the order cannot 

treated at coraxn noo Jadlce or a nullity. 42 Cal* 
85=28 Ind. Cai. 463. 

Cl. 34— Calcutta Higli Gourt'^Teatamentary 
joriwliciloa over Assam. 

The Calcutta High Court has testamentary and 
intestate jurisdiction over Assam* 

If a person dies in Assam, leaving properties in 
Assam, Bengal and the United Provinces, exceeding 
Rs. 10,000 in each case, an application for probate 
having effect throughout British India may be made 
to the Calcutta High Court as the Court having 
jurisdiction in Assam. In such a case, the Assam 
rate and not the Bengal rate should be adopted in 
suaeasing the ad volorcm Gourt.fee*. I.LR. (1946) 
t Cal. 77=49 G.W.N. 693. 


Q. 34— 'Grant of probate— Jurisdiction of 
High Court — Property ontside local limits of its 
ordinary original civil jurisdiction— SncceBsltm 
Act, Ss. 2 (bb) and 300. 

The High Court hat jurisdiction to grant probate 
of a will, although the property which is the subject* 
matter of the will it situated outs'de the local limits 
of it* oridinary original civil jurudicti^n and the 
te»tator lived and died out<ide the local limits of the 
said Juri<diction. Under Cl. 34 of the Letter* Patent, 
the High Court's juriidiction in testamentary matter 
is co*exien^ive with the limits of the province. This 
Juiisdiction cannot be said to interfere with those 
provisions of the Succession Actwhi'‘h confer jurisdio* 
tion 00 District Judges to grant probates. The 
exercise by the High Co*'rt of its testamentary j"riB* 
diction beyond the local limits of its ordinary 
original civil Juriidiction is not exclusive of, but 
concurrent with the juriidiction of the District Judge, 
S. 300 (t)f Succession Act, does not require that any 
portion of the properly should be within the limits 
of the oridinary original civil jurikdiciion of the 
High Court. Further, the definition of "District 
Judge*' given in S. 2 (bb) of the Act includes a Judge 
of the High Court on the Original Side. A.I.R. ‘952 
Cal. 377-= 54 C.W.N. 225. 

Cl. 34. 

Cl. 34 is Dot controlled by Cl. n. I.L.R. (1913) 
2 Cal. 554=A.I.R. 1944 Cal. 433. 

— Ct. 34— Jnrlsdlcilon under SaccesBlen Act. 

Court exercising jurisdiction under S. 302 arts in 
pursuance of icstamenUry and intestate jurisdiction 
with which it is vested under Cl. 34. Letters Patent and 
not of its oridinary original jurisdiction. The Court 
is moreover not competent on an application under 
S. 302 to determine any disputed questions of title* 
the jurisdiction of the C'^urt under that section being 
confined to the issue of direction to the executor 
relating to management of estate. 13 Bom. 638, 
Rel. on. 122 Ind. Cas. 197=56 Cal. 979»A.IJL 
1930 Cal. 258. 

% 

CL 35— Scope. 

Suit for judicial separation — Parties profeuing 
Jewish religion— Wife praying for order on her 
husband to pay her costs. 

Held, that neither Cl. 35, Letters Patent 
cutta) nor the Divorce Act appiird to the cate, hut 
the suit came within the ordinary original dvil 
jurisdiction of the High Court under Cl. I2» Letters 
Patent, and the procedure as regards payment of 
cotta was that laid down by C. P. Code, of which 
S. 35 did not give the Court power to direct the order 
prayed for. 34C.WJf. 3i9=A.X*R. 1930 Cal* 
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— d. 36— ApplIcabnity—AsBam High Court — 

Dlfferoncc of opinion betwoon the two Judges of 
that Ck»art— Procedure— G. P. Code, S. 98. 

Cl. 36 of the Letters Patent of the Calcutta High 
Court, which has been made applicable, with 
neccuary modifications, by the Assam High Court 
Order, 1948, presupposes that the High C‘'urt consists 
of more than two judge*. The necessary modification 
in the application of that clause would mean that so 
long as the Assam High Court consists of two Judges 
only that clause is, for all practical purposes, inopera- 
tive. Where, therefore, there is a difference of 
opinion between the two Judges who constitute that 
Court while hearing an appeal under S. 96, C. P. 
Code, the decree of the Court from which the appeal 
has been preferred must be confirmed. l.L.R. (1950) 
Assam ioo=A.I.R. 1950 Assam 80. 

— — d. 36— Coats — Difference of opinion — Origi- 
nal Side appeal. 

As regards the costs of an original side appeal, 
^©Judges having differed, S. 98, C. P. C. is not 
applicable but Cl. 36 of the Letters Patent applies 
and the opinion of the Chief Justice prevails. 24 
C.W.N. 352S58 Ind. Cas. 421. 

-Ch 36— Difference of opinion in Bench. 

In appeal from subordin'te Courts a difference of 
opinion between two Judges forming a Division Bench 
is regulated by the provisions of S. 98, C. P. Code, 
and not by Letters patent. Cl. 36. gi Ind. Cas. 897 
52 Cal. toi8«A.l.R. 1926 Cal. i2i. 

Cl. 36— Difference of opinion— Criminal 

revision— Govt, of India Act, S. 107. 

If case is outside S.43S, Cr. P. Code, S. 439 
cannot apply to it and in such a case, either S. 36 
of the Letters Patent applies or there is no law 
regulating the procedure. In the latter case the 
Court should act in accordance with the principle 
underlying S. 36 of the Letters Patent. 24 C.W.N. 
97=31 C.L.J. 183=21 Cf.UJ. 25=54 Ind. Cas. 169. 


—Cl. 36— Difference of opinion— Costa. 

Where there is a difference of opinion on the 
question of costs, the opinion of the Senior Judge 
prevails under Cl. 36 of the Letters Patent. 18 
C.W.N. 106=17 C.L.J. 75 = 16 Ind. Cas. 922. 


. 36— Judges differing— Reference of 
case under Cl. 36. 

Per Buckland, J.— On the question of the admis- 
sion of the appeal, there are three courses open 
to the Judges constituting a Division Bench of two 
Judges : either to concur m rejecting it, or to con- 
cur in admitting it or to differ. If they differ, it 
is Possible for the one to give way to the other. 
But that is a matter purely between the Judges 
themselves and it is not a practice in the technical 
sense so as to impose a rule upon the Bench. If 
one of the Judges will not give way to the other 
and they deliver dissentient judgments, the case 
must be referred under Cl. 36 of the Letters Patent 
to a third Judge to decide whether the appeal 
should be admitted* 61 C* 365=A.1,R. 1934 Cal. 
633=152 lod. Cas. 597. 

’- — CL Si— Scope. 

"Per tohrawardy, J. (Walmaley, X, contra).— 
To Ike extent to whfeb 5. 98, Cr. Code Is iocoo- 
lUtfOt with 0|. 96 of thf Letters Wteut the fgnBer 


has by Virtue of the power conferred on the Indian 
Legislature by Cl. 44 of the Letters Patent super- 
seded or modified the latter- 88 Ind. Cas 637- 
Cal. 894=41 C.L.J. 456=29 CW.N. 755 = aTr 
1925 Cal. 845 (F-B.) 


• Cl. 37. 


If the rules of the Civil P. C., are contrary to 
the rules of the High Court made under the Letters 
Patent, the latter must prevail. 


The rules made under Cl. 37 prevail over O 3 
R. 4 (5), Civil P. C- 59 C. 370=A.I.R. 1933 Cal 
1=35 C.W.N. 1100=135 Ind. Cas. 789. 


Cl. 37. 

The High Court has the power under the Let- 
ters Patent to make rules inconsistent, if that be 
necessary, with the rules to the schedule to the 
Civil P. C. But until it does so, tite Orders and 
Rules of the Civil P. C. apply to the Original Side. 
Any 'practice* of the Oiiginal_ Side inconsistent 
with the Code which applies, is contrary to law. 
Where a rule of the Code, owing to the operation 
of the rules framed by the High Court, cannot be 
applied exactly, it must be applied as reasonably 
as possible; where it can be applied strictly it must 
be so applied. 58 C- 510=A.1.K. 1931 Cal. 688=133 
Ind. Cas. 587. 


-—Cl. 39— Appeal t© the Privy Council— Re- 
mand— Account taken under order of Privy 
Council by an Appellate Bench— Order, a final 
decree ot a Division Court — ‘Division Court,* 
meaning of. 

Where the Privy Council remanded a case to the 
High Court directing accounts to be iaken on a 
certain looting, an order made by a Bench of two 
Judges sitting on the appellate side, upon taking 
accounts as directed, was a final decree of a Divi- 
sion Court from which an appeal did not lie to the 
High Court under S. 15 of ttie Letters Patent. An 
appeal, therefore, lay from it to the Privy Council 
Under S. 39 of the Letters Patent, when the amount 
in dispute exceeded Rs. 10,000* The expression 
‘Division Court* does not apply only to a Division 
Court silting on the Original Side. Semble :— The 
case did not fall within S5. 595 and 596 of the Civil 
Procedure Code (1882). 9 C.W.N. 566=32 C 963. 


Cl. 39— Decision of High Court in Criminal 

Appeal. 

The words "in any matter not being of criminal 
jurisdiction'* in Cl. 39, govern all the classes of 
judgments; decrees or orders which are therein- 
after in that clause mentioned and the High Court 
has, tliercforc, no power to grant leave to appeal 
to the Privy Council against a decision of the High 
Court sitting in Criminal Appeal from a trial by a 
Court of Session. 58 C. 344=A.1.R. 1931 Cal. 
526=32 Cr.L.J. 1183=134 Ind. Cas. 544. 

—Cl. 39— Final judgment made on appeal— 
Leave to appeal to Privv Council — Order allow- 
ing a party to sue "in forma pauperia**. 

An order passed by the High Court under S. 622 
C* P. Cede (old) deciding that a , certain party 
should Im allowed to sue in forma pauperis is 
not a "final judgment made on appeaP'^ within the 
meaning of S of the Letters Patent- 8 (^ W.N.2i^, 
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S. 39— Order on appeal— Order under S. Is, 

Coarcer Acc— Final order*, meaning of. 

An order passed under S. 15 of Charter Act also 
is one passed on an appeal lor the purposes of 
S.J^oiiiie Letters Patent. W. K. F, JO 
C. 6 / 9 , Dial.; ’Ft.idl order’ tn S. Jy, Letters Patent 
means an order finally deciding an> matter directly 
at issue in the case in respect ut the rights of tne 
parties. IJ C-LJ. 90=15 C. W.N. 848=9 Ind. Cas. 
183. 


—Cl. 41— Appeal to Privy Council. 

Whether appeal lies to Privy Council from 
order on certtficate by the Advocate-General was 
not decided as the Privy Council dismissed the 
appeal nn merits. 85 Ind. Cas. 47=29 C.W.N. 181=s 
1925 Al.W.iV. 2t>=J Fat. L.R.Cr. 1=6 L.R.P.C.Cr. 
1=27 liom. L.R. 14a=6 Pat. L.T. 169=52 LA. 40= 
52 Cal. 197=23 A.LJ. 314=41 C.L-J. 240=26 
Cr.L.J.4Jl = 2oP.L.K.a0=A.l.K. l925 P-C. 1=48 
M.L.J. 543 (P.C.) 


■Cl. 41 — Appeal to Privy Council. 


In a criminal case the Court's only power to 
grant leave to appeal to the Privy Council is under 
Cl. 41. Tucrc IS no help if any case does not come 
Under its strict application. 82 ind. Cas. 763—38 
C.LJ. 406 = 25 Cr.L.J. 1371=A.1.R. 1924 Cal. 338. 


Cl. 41— Appeal to Privy Council— Leave 

—Order under s>. 118, Cr.P. Code. 

An order of the High Court affirming an order 
under S. 118, Cr P.C. whereby the petitioner was 
bound down to be of good behaviour and to execute 
a bond with sureties is not appealable to the Privy 
Council under Cl. 41 of the Letters Patent. 18 
C.L.J. 119=14 Cr.L.J. 598=21 Ind. Cas. 470. 


—CL 41— Bail. 

High Court has jurisdiction to grant bait, 
especially when the Hign Court has declared the 
case to be a fit one for appeal, or when the Privy 

Council has granted special leave. 72 Ind. Cas. 
362=24 Cr.L.J. 362=50 Cal. S65=A1.R. 1924 Cal. 
64. 

..-.Cl. 41— *By any Court,’ meaning of. 

The words 'by any Court’ in Cl. 41, have refe* 
rence only to the Original Criminal Jurisdiction of 
the High Court. CL 2.5 refers to 'criminal trials 
before Courts of Original Criminal Jurisdiction’ 
which may be coustituted by one or more Judges of 
the High Court, and it proceeds to state that it 
shall be at the discretion of any such Court to 
reserve any point or points of law for the opinion 
of the High Court. The words in Cl. 41 “by any 
Court which has exercised Origmal Jurisdirtion’* 
have reference only to the words m Cl. 25 'Courts 
constituted by one or more Judges of the High 
Court.’ A.I.R. 1935 Cal. 477=39 C.W.N. 235=62 
C. 389=36 Cr.L.J. 1211 = 157 Ind. Cas. 653. 

Cl. 41. 

^^uaere.— Whether an appeal lies to the Privy 
Council under Cl. 41 where the decision appealed 
from is upon a question reserved for the opinipn 
of the Court by a. Court of Original Criminal Juris- 
{lietisD fir whPrq th.e High Cfiurt declares the case 


fit one for appeal to Privy Council. A.I.R. 1939 
Lai. 682=i.L.R. (19391 1 Cal. 187=43 C.W.N. 133 
=41 Cr.L.J. 59= 184 Ind. Cas. 614. 


Cl. 41 — Contempt proceedings — If come 

within Original Criminal jurisniction. 

Contempt of Court proceedings do not come 
withiij words "Urgioal Criminal jurisdiction’’ m 
Cl 41 — No leave to appeal to Privy Council can 
therefore be a&ked tor. 63 C. 2 b7=39 C.W.N. 
823. 


Cl. 41— Contempt proceedings. 

Per Derbyshire, C J. and Costello, J.— Procee- 
dings tor contempt of Court do not come within 
the phrase "original criminal jurisdiction 01 the 
High Court'* wiihin the meaning of Cl* 41. Pro- 
ceedings ior contempt of Court ate of a peculiar 
nature; though it may be Uiat 111 certain aspects, 
they are quasi-crimmal, they arc not exercised as 
part of the original criminal jurisdiction of the 
High Court. 

There is inherent right to take such proceedings 
in the Calcutta High Court by virtue ot its post* 
tioii as a :>uperior Couu ol Kecord. The Power 
of the High Court to cxercise jurisdiction ot a 
summary character in a case ot contempt was con- 
ferred or ailiimed by tlie Charter under winch the 
Supieme Couit was originally established; which 
power tile Calcutta Hign Court lias inherited. The 
power to puntsii for a contempt of Court is a po- 
wer sui generis, it is not a power winch is or can 
be exercised under theordinaiy criminal jurisdic- 
tion oi the Court. V\ hen the High Court, as a 
Court ol Record, tlunks it fit to exercise summary 
jurisdiction and under that jurisdiction, punishes 
lor contempt ot Court, it is not open to the person 
concerned to ask Cue High Court ior leave to ap- 
peal to His Majcsty-in-CounciL A.I.R. 1935 (TaL 
419=39 C.W.N. 770=36 Cr.L.J. 1053=61 C.L.J. 376 
=63 C. 217=156 Ind.Cas. 1055 (F.ii.). 

Cl. 41 — Conviction by Presidency Magis- 
trate upheld by High Court — Petition tor 
leave to appeal from the decision— Maintain- 
ability. 

Where a Judge of the High Court confirms a 
conviction on revision from ttie order of conviction 
and sentence of the Presidency Magistrate, the 
order made by the judge is not made in the exer- 
cise of the original criminal jurisdiction, nor is it 
made in any Criminal case where any point or 
points of law bad been reserved for the opinion of 
the High Court by any Court which had exercised 
original jurisdiction and hence a petition for leave 
to the Privy Council to appeal from the decision is 
not maintainable. A.I.R. 1935 Cal. 477=39 C.W.N. 
235=62 C. 389=36 Cr.L.J. 1211=157 Ind.Cas. 
653. 

——Cl. 41— Criminal appeal— Difference bet- 
ween two Judges— Reference to the third Jnd*« 
— Leave to appeal to Privy Council. 

Under Cl. 41 of the Letters Patent 00 appeal 
lies to the Privy Council from the judgment 01 a 
Judge of a High Court on a reference t® "im on a 

difference of opinion between two other JudgM or 

the saipe Court. 18 C.L.J. 121 = 14 Cr.L-J- 672-21 
Jnd.Cas.9l2. 
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(EAST PUNJAB), Cl. 10— CertiOcate of fitness of 

case for appeal — Wlio can grant. 

Under Cl. 10, Letters Patent, the only person who 
can grant a certificate declaring that a case is a fit one 
for appeal is the Judge who passed the judgment and 
no other Judee. A.I.R. 1950 E. P.288 = 52 P.L.R. 223 

(LAHORE)— Original Criminal Jurisdiction. 

According to the Letters Patent the Original Criminal 
Jurisdiction of the Lahore High Court is co*cxtensive 
with that of the Cliief Court of the Punjab, which had 
no original criminal jurisdiction to try any person except 
the European British subjects. 115 Ind. Cas. 428 = 
30 Cr. L.J. 460 = 12 A. I. Cr. R. 413 = A.I.R. 1929 
Lah. 217. 

—Original Criminal Jurisdiction. 

Unless expressly prohibited by the Letters Patent 
to take cognizance of a certain olTcnce the High Courts 
constituted after 1915 have the power to take cogni- 
zance of all offences which have been made cognizable 
by such Courts by the statutory laws in force in India. 
115 Ind. Cas. 428 = 30 Cr.L.J. 460 = 12 A.I.Cr. R. 
413 = A.I.R. 1929 Lah. 217. 


Cl. 8— Conviction of legal practitioner under S. 17 (1), 

Criminal Law Amendment Act, whether suffitient ground 
for suspension. 

Where a legal practitioner has been convicted and 
he has neither moved the High Court nor appealed 
from the conviction, it is not open to him to ask the 
High Court to go into the merits of the conviction 
when called upon under Cl. 8 to show cause why his 
name should not be removed from the list of practitioners 
or attorneys of the Court. 

Tn a proceeding under Cl. 8, the Court has to look 
to the character and position of the persons and judge 
of the acts committed by them upon the same principle 
as i f the Court were considering whether or not a person 
is fit to become an Attorney, the principle on which the 
Court acts being to sec that the suitors arc not exposed 
to improper officers of the Court. 

Being a member of an association which Interferes 
with the maintenance of law and order, or is a danger 
to the public peace may well be considered to render 
a man an improper person to be a practitioner in a 
Court of Justice but it by no means follows tliat a man, 
who has committed an isolatcil act which assists the 
operations of an unlawful as.sociation. is necessarily 
such an improper person. Much wouUI depend upon 
the nature of the act done and the particular operation 
assisted. 

The mere fact that a lawyer assisted in the celebration 
of the Independence Day by a Congress Committee, 
in the absence of any evidence as to the nature of the 
acts done by him is no ground for punishing him under 
Cl. 8. 

The fact that a Icgiil practitioner had made a speech 
at a meeting organized by an unlawful association 
condemning the action of the Government in arresting 
a popular leader is not in itself sufficient to show that 
he is an improper person to be a legal practitioner. 

Per Jal Lai, J.— Every conviction of a legal practitioner 
under S. 17 H), Criminal Law Amendment Act does 
not necessarily attract the disciplinary jurisdiction 

L. 532 = A.I.R. 1933 Lah. 
577 = 143 Ind. Cas. 737 (S.B.). 

Cl. 8— Removal or fuspoision from practice. 

A conviction under S. 17 (1) of the Criminal Law 
Amendment Act (14 of 1908) constitutes a reason- 
able cause within the meaning of Cl. 8. Letters Patent. 
(Lahore), for the removal orsuspension from practice of 
an Advocate or Vakil. Strictly speaking, proccctlings 
under Cl. 8 are neither civil suits nor criminal prose- 
cutions. The High Court exercises a special jurisdic- 

10— F. Y. D.— 13a 


tion over legal practitioners in pursuance of the aulhorltv 
conferred upon it by the Letters Patent or an Act 
of the Legislature and has inherent power to anntv 
such rules of procedure as may ensure a fair trial of 
the matter requiring adjudication. What is esscniial 
IS that the parties concerned should have a prooor 
notice and a reasonable opportunity to be heard 
The propriety in law or in fact of the conviction cannot 
be questioned m the proceedings taken by the Court 
in the exorcise of its disciplinary jurisdiction Advocate 
or Vakil may be struck off the rolls for an offence 
which has no relation whatsoever to his character 
as a legal praciiiioner but the mere circumstance that 
he has been com icted of an offence does not make it 
imperative on the Court to remove or suspend him 
from practice. It is not necessary that the act of a 
legal practitioner which is relied upon for striking his 
name off the roll should have subjected him to anything 
like a general infamy or imputation of bad character. 
44 Rom. 418 (F.R.) : 49 Cal. 732 and 49 Cal. 845 (P C J 
Rcl. 76 Ind. Cas. 385 = 4 Lah. 271 = 25 Cr.L J ' 161 

6 L.L.J. 49! - A.I.R. 1924 Lah. 123 (S.B.). 

Cl. 8— Disciplinary action against advocate convicted 

of criminal offence — l.ogality of conviction If caa 

he cliallcngcd. 

In iirocccJincs under Cl, 8. Letters Patent, for dis- 
ciplinary action .(gainst an Advocate who has been 
convicieil of a criminal offence, ilic legality of the 
conviction cannot be challenged except perhaps on 
the ground of jurisdiction. If the conviction is by a 
Court of competent jurisdiction, it must be taken to be 
correct for the purpose.s of these proceedings, as obviously 
the High Court cannot sit in appeal in these proceedings 
on the merits of convictions for criminal offences. 
I.L.R. (1947) Lah. 150 ^ 49 P.L.R. 62 = 226 Ind. Cas. 
470 = A.I.R. 1946 Lah. 338 (F.B.). 

ris. 8 anti 29 — Order of Higli Court made under 

disciplinary powers — Expunging of remarks in judgment 
—Application to High Court for leave to appeal to Privy 
Council — If competent. 

Orders made under Cl. 8 of the letters Patent merely 
amtuinl to the cxerci.se of disciplinary powers by the 
Hi-h Ct'iiit in respect of Advocates or vakils and do 
ntU f.iil within the purview of Cl. 29 of the Lellcrs 
Patent. Consequently, an application to the High Court 
for leave to appeal to His Majesty in Council from 
its order made under its disciplinary powers or for 
getting certain remarks expunged from its judgment 
is not competent under Cl. 29 of the l.xjtters Patent 
and S. 109-C. C.P. Code. I.L.R. (1947) Lah. 720 = 
A.I.R. 1949 Lah. 83 (F.B.). 

Cl. 8 — Scope. 

Under Cl. 8. no person whatsoever but an Advocate, 
yakil or Attorney of High Court shall be allowed 
to act or plead for or on behalf of any suitor in the 
High Court. A.I.R. 1937 Lah. 318 174 Ind. Cas. 

239. 

Cl. 8 — High Court's discretion to take action, whether 

c.an be fcttcrcrl by the Local Government. 

The Local Government have no locus stam/i in any way 
to fetter the vliscrction of the High Court to i.ike or 
not to lake any action under Cl. 8 or under the Legal 
Practitioners’ Act. against any legal practitioner ; the 
mailer is one which is entirely within the discretion 
of the High Court and consequently, as the Local 
Government, is not competent to claim that action 
should be taken a^inst any particular legal practitioner, 
it follows from this that it has no right or power either 
to abandon any proceedings or to condone the conduct 
of the legal practitioners so far as it comes within tlie 
purview of the disciplinary juri.diction of the High 
Court so as to bind it In any wav. 15 L. 354 ^ A I R 
1934 Lah. 251 = 35 Cr.L.J. 1010 = 36 P I. R 5io'« 
149 Ind. Cas. 764 (S.B.). 
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Cl. 9 — Transfer of proceeding in insolvency from the 

Lower Court to the High Court. 

The word “suit” in Cl. 9 should be interpreted 
widely and the word “suit" in the Letters Patent 
does include a proceeding in the Insolvency Court. 
The Uihore High Court, under its cxtraordinap' 
powers, has jurisdiction to transfer a proceeding in 
insolvency from the lower Court to the High Court 
for disposal. A.l.R. 1936 Uh. 608 = 38 P.L.R. 235 
and 1013 = 17 L. 582 = 160 Ind. Cas. 972. 


Cl. 10. 

Synopsis. 

(1) Appeal. 

(2) Certificate. 

(3) Final order. 

(4) Finding of fact. 

(5) .Joint order by dissenting Judges. 

(6) Judgment. 

(7) Land acquisition cases. 

(R) Limitation. 

(9) New point. 

(10) Parlies. 

(11) Questions of law. 

(12) Rejection of pelition under S. 491, 

Cr.P. Code. 

(13) Revision. 

(14) Scope of appeal. 

(15) Miscellaneous. 


(1) Appeal. 


■Cl. 10— Appeal. 


A decree or order passed by Single Bench of Lahore 
High Court on second appeal fr<w the appellate decree 
of Subordinate Court is under Cl. 10, Lahore Uittcrs 
Patent aonealablc to a Bench of two or more Jinlgcs 
of the Hmh Court. A.l.R. 1942 Lah. 169 « 44 P.L.R. 
318 = I L R. 0942) Lah. 592 - 201 Ind. Cas. 468 

(F.B.). 

•Cl. 10— Appeal. 


Order of Higli Court holding application under 
S 235 Companies Act by the Liquidator mainiain- 
ablc— Order Is appealable under S. 202— Aggrieved 
nartv can appeal to Division Bench under Cl. 10, 
Letters Patent. A.l.R. 1938 Uh. 658 = 180 Ind. Cas. 
254. 


Cl. 10— Appeal— Burden of proof. 

Where the evidence has already been fully examined 
by a Judge of the High Court and is considered to be 
insulFicient for the purpose of establishing the piaintifT’s 
allegation, the onus lies heavily on the plaintiff in a 
Letters Patent appeal by him, against the decision to 
show that the conclusion arrived at by the Judge is 
legally erroneous. A.I.R. 1937 Lah. 644 = 39 P.L.R. 
293 =» 173 Ind. Cas. 165. 


— —Cl. 10— Appeal— Refusal to set aside— Dismissal 
“ for default. 

It is only in thjs exercise of his appellate power that 
a Judge of the High Court can exercise his jurisdiction 
under O. 42, Civil P.C., read with O. 41, R. 19 and 
whatever order he may pass, it does no doubt affect 
the original appeal. When a Judge disnusses an appeal 
“ for default," he confirms the Judgment and decree 
of the lower Appellate Court and in refusing to set 
aside that order, he declines as it were to re*opcn the 
case or, in other words, to withdraw his order confirming 
the decree of the, lower Appellate Court, The order 


of refusal is therefore, made in respect of the appeal 
and in ihc exercise of appellate jurisdiction. The 
certificate required by Cl. 10 is, accordingly, necessary 
before an appeal against the order can be presented to a 
Division Bench of the High Court. A.l.R. 1935 Lah. 
815- 156 Ind. Cas. 454. 

Cl. 10 — -Appeal — Refusal to re-admit appeal dismiss* 

ed for default. 

An appeal lies under Cl. 10 from the order of a Judge 
in chambers rejecting an application under O. 41, R. 19, 
C.P. Code, for the re-admission of an appeal dismissed 
in default. 89 Ind. Cas. 795 = A.l.R. 1925 Lah. 617. 

Cl. 10 — Appeal — Refusal to set aside dismissal. 

An appeal lies under Cl. 10 from an order made 
by a single Judge rejecting an application for an order 
to set aside a dismissal of an appeal. 3 l^h. 188 ; 
A.l.R. 1922 Lah. 380 and 43 Cal. 857, Foil. 71 Ind. 
Cas. 824 - A.l.R. 1924 Lah. 412. 

—Cl. 10 — Appeal — Dismissal of appeal. 

A judgment dismissing an appeal against the appellant 
is not appealable. 77 Ind. Cas. 477 = A.l.R. 1923 
Lah. 504. 

(2) Certificafe. 

Cl. 10— Certificafe — Only the Judge who passes 

judgment has authority to make declaration that case is 
fit for appeal. 

The grounds on which a review is competent are 
different from those on which a further appeal lies 
under Cl. 10 after the certificate has been granted 
by the Judge who had decided the case. Hence, when 
permission for appeal under Cl. 10 is refused, the petifion 
cannot be treated as an application for review. A.l.R. 
1935 Lah. 330 - 16 L. 602 = 37 P.L.R. 708 = 157 
Ind. Cas. 23. 

CIs. 10 and 26 — Certificate — Declaration of fitness 

of case for appeal to fhe Privy Council— Whether should 
be made by the Judge who passed the judgment. 

Clause 10 requires the declaration of fitness of a 
case for appeal to the Privy Council to be made by 
the Judge who passed the judgment sought to be appealed 
against. Clause 26 docs not empower any Judge of the 
High Court to make the dcckoration in the absence 
of the Judge who passed the judgment. 34 P.L.R. 469 
= A.l.R. 1933 Lah. 534 = 143 Ind. Cas. 141 (1). 

(3) Final order. 

Cl. 10— Final order, what is. 

After the pas.sing of the preliminary and final decrees 
in a mortgage suit against father, the son brought an 
objection against the sale of his slinre, instituted a 
suit and got an order of stay. His suit was dismissed 
and he filed an appeal and, on the day the appeal came 
for preliminary hearing, a- stay order was again granted 
on 23rd July, 1921, ex pane. The dccree*holdcr then 
applied for the discharge of the stay order, praying in 
the alternative that security for the amount of the 
decree and costs be taken. The application of the 
decrec-holderlwas dismissed on 24th March, 1922, and he 
filed an L.P.A. against this order on 1st May, 1922.. 
It was contended that the order of the 24th March, 
was not a final order within the meaning of Cl. 10, 
l^etters Patent. 

Held, if that objection is acceded to, it would follow 
that the appellants would be bound by an export 
order without power to question that order. Justice 
would be done by treating this appeal admitted on 
15th May as being one from the order of the 23rd July, 
1921, and extending the time within which that appw 
would have to bo brought. Justice will be mel_ by 
allowing the appeal on the terms that security be^given 
by the respondent for the full decretal amoimt witheut 
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regard to the security of the properly attached. 84 Ind. 
Cas. 24 = 5 L.L.J. 287 = A.I.R. 1923 Lah. 428. 


(4) Finding of Fact. 

- — Cl. lO—Finding of fact. 

An appeal under the Letters Patent is one preferted 
against the decree, and all the points necessary to be 
investigated for the determination of the correctness of 
the decree are open for consideration. But as a Court 
of appeal the High Court would of course be slow to 
take, upon a point of fact, a view contrary to the con- 
current opinions of the trial Judge and of the Judges of 
the Division Bench. A.I.R. 1949 E.P. 349 « 51 P.L.R. 
70. 

—Cl. 10 — Finding of fact. 

In appeal under Cl. 10 of the Letters Patent the High 
Court can set aside the judgment of a single Judge who 
has interfered with an erroneous finding of fact in second 
appeal. 31 PunJ. L.R. 381 = A.I.R. 1930 Lah. 144. 


(S) Joint order by dissenting Judges. 

“—Cl. 10 — Joint order by dissenting Judges. 

Cl. 10 confers a right of appeal and that right is not 
extinguished simply because the Judges while considering 
the effect of their dissent on the result of appeal joined 
in making an order -that the decree should Iw framed in 
a particular way. 

There would hardly be any ciisc in which the dissen- 
ting Judges would not be required to concur in an order 
disposing of the appeal in accordance with the opinion 
of the one Judge or the other. 93 Ind. Cas. 344 — 7 
Uh. 179 = 27 P.L.R, 50 = 8 L.L.J. 13 = A.I.R. 1926 
Lah. 65. 

(6) Judgment. 


•Cl. 10— Judgment in Cl. 10, if synonymous with 
decree. 

The word “judgment” in Cl. 10 is not synonymous 
with decree. The clause contemplates orders other tlxan 
judgment in a decree. Whether an order amounts to a 
“ judgment ” within the clause must be con.sidcrcd on 
the facts and circumstances of each case and the tests 
propounded. A.I.R. 1942 Lah. 95 - 44 P.L.R. 14(1 
-» I. L.R. (1942) Lah. 491 = 200 Ind. Cas. 652 (F.B.). 

— Cli. 10, 29 — Judgment. 

The word “judgment ” in Cl. 10 is not the same as 
the words "final judgment” in C). 29. A. I R 194‘> 

“ *-L-R- (1942) Lah. 491 

-= 200 Ind. Cas. 652 (F.B.). 

-“-Q. 10— Judgment — What Is. 

^ An order determining the forum in which the suit 
IS to be tried, amounts to a judgment within Cl. 10 and 
^ce, IS appealable. A.I.R. 1942 Lah. 95 = 44 p L R 
140 *- I.L.R. (1942) Lah. 491 = 200 Ind. Cas. 652 (F.B.), 

——Cl. 10— Judgment, interlocutory. 

"nie term ‘judgment’ In S. 10 of Letters Pateni 
includes any interlocutory judgment which decides so 
lar as the Court pronouncing such judgment is concerned 
Whether ^lly or temporarily any question materially 
In Issue between the parties and directly affecting the 

“ a'i.r 

Md 30— “ Judgment 
Inivlocatory order— Stay of execution. 

The term “Judpnent” in the Letters Patent is a 
4 ?*^ Jv ^5 ® pot much narrower connotation 

*!n if nlL o’*! f- • ‘ .Judgment ’ 

so f» as the Court pronouncing 
s^ judgment is concerned, whether finally or icmpo- 
nrily. uy question materially in issue totween 


parties and directly affecting the subjcei-maitcr of the 
suit An order on an application (o slay execution 
rending appeal, comes within the definition of 
Juu^wnt ana so is appealable, 12 P VV R ^ 

79 P.L.R. 1920 - 55 Ind. Cas. 933. ^ 

CI. 10— “Judgment”— Reference under Income- 


tax Act. 


1 JlV ill U 11 


--- . .. • ^ . V ii siaccu and 

referred lo it by the Chief Revenue Authority under 

the Income-tax Act IS not a final "judgment" wnhin 
the meaning of Cl. 10 of the Letters Patent of the Lahore 
High Court but is merely advisoiy and not final ss 
Ind. Cas. 570 = 6 Lah. 30 = 26 P.L.R. 144 ^ A I R 
1925 Uh. 336. 

Cl. 10— Judgment— Refused to transfer case. 


An order refusing to transfer a suit i.s a judgment 
within the meaning of Cl. 10 and Itcnce is appealable 
A.I.R. 1942 Lah. 95 - 44 P.L.R. 140 - I.L.R (1942) 
Lah. 491 = 200 Ind. Cas. 652 (F.D.). '' 

[Overrules A.I.R. 1927 Lah. 540 = 102 Ind Cas 
843]. ■ 


Cl. 10— “ Judgment ’’—Rcfusiil to transfer case. 

An order refusing to transfer a case pending before 
a Subordinate Court is not a judgment within Cl. 10 
of (he Letters Patent as it does not put an end to the 
proceeding before that Court. 102 Ind. Cas 843 = 
3 Lah. 681 « 29 P.L.R. 16 ^ A.I.R. 1927 Lah. 540. 


Cl. 10— Judgment— What Is— Order rcgisferinc 

decree as that of Revenue Court under S. 100, Puniab 
Tenancy Act, 1887, if “ Judgment.” 

An order registering a decree as tliat of a Revenue 
Court under S. 100, Punjab Tenancy Act, is a judgment 
within Cl. 10 and is, therefore, appealable. A I R. 
1942 Lah. 95 »= 44 P.L.R. 140 I.L.R, (1942) Lah 
491 = 200 Ind. Cas. 652 (F.B.). 

[Overruling A.I.R, 1936 Lah. 785 =166 Ind. Cas. 292,j 

Cl. 10—“ Judgment, ” What is. 


An order pa.sscd in an appeal from preliminary decree 
restraining the trial Court from passing a final ticcrce 
during the pendency ol ihc appeal ainounis lo a " jiidg- 
mciu ’■ within the meaning of Cl. 10. ||| hul. Cas. 

274 29 P.L.R. 571 10 Lah. 1.32 A.I.R. 1928 

Lah. 904. 


Cl. 10 — Judgment. 

Older directing the issue of notice to the respondents 
in Europe, which will ha\c the effect of postponing 
the hearing of the appeal indefinitely, cannot be held 
to be a judgment. An adjudication on an application 
which is nothing more than a step towards obtaining a 
final adjudication in the suit or appeal is not a judgment 
within the meaning of the Letters Patent. However 
making the ad i/Heritn order staying execution absolute 
constitutes a judgment within the meanine of Cl 10 
93 Ind. Cas. 351 =8 L.L.J. 35 = 27 P.t R 109 = 
A.I.R. 1926 Lah. 174. 

Cl. 10— Judgment— What is— Determination of 

question whether suit can be brought 12 years after muta* 
tion is a judgment. 

If the effect of an order, whatever its form may be 
and whatever be the nature of the application on which 
it is made, is lo put an end to the suit or proceeding 
so far as the Court before which the suit or proceeding 
is pending is concerned, or if its effect, if it is not com- 
plied with, IS to pul an end to the suit or proceeding 
the adjudication is a judgment within the meaning of 
the clause. But it is impossible to lay down any dclmitc 
rule, and the only thing which can be said is that in 
determining whether an order constitutes a judemem 
or not. the Court must consider the nature of the orHrr 
and itt effect upon the civil proceeding in which it wm 
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in.ulc. Thoiii’li ii mere formal orJer or an order merely 
legiilaiing ilic procedure cannot be tiewed as a jiide- 
meiu. It c.innot be held that the words " right " and 
“ liability " were used in .i narrow sense. Hie determi- 
nation of tlie question whether the I'l.iimiff is entitled 
to bring his suit after the lapse ol twelve years from 
the d.ite of the mutation is a determination of right, 
and the adjudication thereupon teriviinly affects the 
merits of the question Isetwcen llie parties. 67 Ind. 
Cas. 388 3 Lali. 18S - .A.I.R 1'.*:: Lali. 3SO. 


(7> Land a-quisition eases. 

fl. 10— Land ac<|iiisitioii cases •Judgnient of single 

.Fudge conlirinifig award of District Judge -Letters 
Patent appeal from, is not liarrenl liy S. 34. 

I he woid ■■only” ek*es not restrict the right of 
appeal but was intended to make it dear that the /'onini 
ot appeal in L.ind Acquisition eases is always the High 
Court an(.l not the District Court ; and tliat it is imma- 
terial whether the amount of compensation awarded 
by tlie Court of first instance docs or doc*s not exceed 
Rs. 5,(X)t) and whether the Court of first instance is the 
Court of a District Judge or that of a Subordinate 
Judge or an Assistant Judge. It is beyond dispute 
tlut Cl. 10 of the Letters Patent gives in express terms 
a l ight of appeal and that right has not been impliedly 
taken away by S. 54 more especially when the section 
is merely an enabling section and was enacted in order 
to confer a right of appeal to His Majesty in Council. 
69 Ind. Cai. 4:8 = 3 Lah. 420 ^ A.l.R. 1923 Lah. 
275. 


(8) Limitalion. 

CL 10— Limitation— Forum and right of appeal 

given by Letters Patent — S. 12, Lim. Act, if appues. 

An appeal from a judgment passed by the High Court 
in the exercise of its original civil jurisdiction whether 
ordinary or extraordinary, in which not only the forum 
of appeal, but also the right ol appeal is given by the 
Letters Patent, is governed by Art. 151, Lim. Act which 
is subject to S. 12. Lim. Act. Hence in such a ca^, 
the appellant is entitled to exclude under S. 1., tlie 
“timc-rcauisite” for obtaining a copy, whether such 
codWs fi?cd Ol not. A.l.R. 1941 Lah. 257 - 43 P.L.R. 
297 = I.L R (I941J L;th. I9I = 195 Ind. Gis. 452 

^'"■[OKmilcs A.LR. 1921 Lah. 26 = 61 Ind. Cas. 327.] 

Cl. 10— Limitation. 


Ignorance of law is no excuse for delay and there- 
fore the fact that the appellant previously was under 
the impression that limitation was 90 days for a Letters 
Patent Appeal in Lahore is no excuse for not filing it 
within the 30 days period prescribed by the rules. 61 
Ind. Cas. 327 = 2 U»h. 127 = 3 L.L.J. 415 = 74 P.L.R. 
1921 = A.LR. 1921 Lah. 26. 


Cl. 10 — Limitation. 


The period for an appeal under the Letters Patent 
is governed exclusively by the Rules made by the High 
Court, which provide itiier alia that no copy of the 
decree, order, or judgment ap()calcd from need accom- 
pany the memorandum of appeal. Ignorance of the 
rules or the fact that the period expired during the 
vacation is not an excuse for presenting appeal out of 
time. 60 Ind. Cas. 737 *= 3 L.L.J. 361 = A.LR. 1921 
Ub. 237. 


(9) New point. 

CL 10 — New point. 

A plea that the appeal may be taken to have been 
filed by the executive officer under S. 35 (1), Punjab 
Municipal Act which had never been advanced before 
cannot be permitted to be advanced for the first lime 
at the stage of Letters Patent Appeal. A.l.R. 1943 L;ih. 
318 «45 P.L.R. 365 = 211 Ind, Cas. 353. 


CL 10 — New Point. 

An objection that an application is barred by time 
is not purely one of law. It is a mixed question of fact 
and law and cannot be allowed to be raised for the first 
lime in Letters Patent Appeal. A.l.R. 1943 Lah. 129 
=207 Ind. Cas. 561. 

CL 10 — New point. 

The plea tlut the subsequent mortgagee cannot 
claim the right of subrogation on the ground that the 
date on which he paid off the prior mortgagee, the 
prior mortgage w'as not subsisting as more than 12 years 
had elapsed from the dale of the prior mortgage, depends 
on questions of fact and cannot be allowed to be raised 
for the first time in Letters Patent Appeal. A.LR. 1943 
Uh. 1 13 = 45 P.L.R. 143 = 209 Ind. Cas. 75. 

CL 10 — New point. 

The point that in deciding the question whether an 
alienation by a Hindu widow governed by custom was 
or was not for necessity, the amount of the income of 
the estate is irrelevant in the particular tribe to which 
the widow belonged, cannot be raised for the first time 
in Letters Patent Appeal. A.l.R. 1942 Lah. 200 = 44 
P.L.R. 274 = l.L.R. (1943) Uh. 406 = 201 Ind. Cas. 
511. 

CL 10 — New point. 

The point that there was a mistake apparent on the 
face of the record which was not noticed by oversight 
of all concerned and that it should be corrected, can be 
allowed to be raised for the first lime in Letters Patent 
Appeal. A.LR. 1940 Lah. 204 = 42 P.L.R. 7 = 188 
Ind. Cas. 679. 

CL 10 — New point. 

Where the objection was not specifically raised before 
the Single Judge of the High Court, it cannot be allowed 
to be raised in Letters Patent Appeal under CL 10. 
A.l.R. 1936 Uh. 555 = 166 Ind. Cas. 603. 

Cl. 10— New point. 

The question whether abstinence, to sue, when coupled 
with other circumstances would or would not amount 
to w.iiver is largely, if not wholly, a question of fact. 
Such a point, when not taken before the Single Judge, 
Ciinnoi be allowed to be raised in Letters Patent Appeal. 
A.l.R. 1936 Uh. 159 = 162 Ind. Cas. 673. 

CL 10 — New point. 

It is not open to a party (o raise a new point in an 
appeal under the Letters Patent. A.l.R. 1933 Uh. 
685 = 34 P.L.R. 853 = 145 Ind. Cas. 416 (1). 

CL 10 — New point. 

An appellant is not entitled in an appeal under the 
Letters Patent to be heard on a point which had not been 
raised before the Judge from whose judgment he prefers 
the appeal. 

A plaintiff, therefore, who distinctly states in the 
plaint and admits before the single Judge that his suit 
is governed by the Punjab Limitation (Custom) Act 
cannot be allowed to contend in a Letters Patent Appeal 
that it is not so governed. 31 P.L.R. 282 = A.l.R* 
1930 Lah. 632. 

Cl. 10— New point. 

The point not raised before the Division Bench who 
heard the appeal cannot be taken in an appeal under 
Letters Patent. 120 Ind, Cas. 284 = 30 P.L.R. 433 
1 1 L.L.J. 425 = A.l.R. 1929 Uh. 536. 

CL 10— New point. 

A new plea that the suit is barred by Art. 144 canned 
be permitted in appeal since its decision would involve 
a finding of fact whether the appellant’s possession 
was adverse to the knowledge of the respondent, ov 

Ind. 0\s. 321 = 6 L.L.J. 151 = A.l.R. 1924 Lah. 468. 
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Cl. 10— New point. 

In an appeal under the Letters Patent an aptKllant 
is not entitled to be heard on a point which has not 
been raised before the Judge from whose judgment he is 
appealing. 79 Ind. Cas. 281 = A.I.R. 1923 Lah. 151. 

Cl. 10— New point. 

It is not open to the parties to raise in appeal under 
the Letters Patent a contention which was not urged 
before the Court from the judgment of which the appeal 
is preferred. 2 Lah. L.J. 1 — 11 P.W.R. 1920 — 28 
P.L.R. 1920 = 55 Ind. Cas. 983. 

(10) Parties. 

Cl. 10— Parties. 

An appeal cannot be proceeded with if necessary 
parties to the appeal are not impleaded. 89 Ind. Cas. 
298 = 7 L.L.J. 182 = 26 P.L.R. 150 = A.I.R. 1925 
Uh. 392. 

(11) Question of law. 

Cl. 10— Question of law— Whether from facts proved 

p^manent tenancy can be inferred is question of law. 

The question whether on facts proved an inference 
of there being a permanent tenancy or not can be drawn 
is a question of law and not a question of fact and can, 
therefore, be reconsidered even In the Letters Patent 
Appeal. A.I.R. 1944 Lah. 9 = 45 P.L.R. 339 = 211 
Ind. Cas. 366. 

Cl. 10— Question of law. 

Per Division Bench.— A. contention based on a point 
of law which cannot be concluded by any admission 
that may have been made before the Single Judge can be 
raised in Letters Patent Appeal. A.I.R. 1942 Lah. 42 
= 43 P.L.R. 689 = 199 Ind. Cas. 677. 

(12) Reiection of petition under S. 491, Cr.P. Code. 

Cl. 10— Rejection of petition under S. 491, Cr. P. 

Code — Appeal. 

A Judge of the High Court disposing of a petition 
under S. 491, Cr.P. Code, exercises criminal jurisdiction, 
and as such no appeal is competent under Cl. 10 of the 
Letters Patent from his order rejecting the petition. 
LL.R. (1945) Lah. 573. 

(13) Revision. 

Cl. 10— Revision. 

No appeal lies under Letters Patent against order 
passed in revision. 94 Ind. Cas. 521 = 6* Lah. 250 
= A.I.R. 1925 Lah. 624. 


(14) Scope of appeal. 

—Cl. 10 — Scope of appeal. 

When the plea of subrogation was not specifically 

f ileaded but all the necessary facts were clearly stated 
n the plaint and one of the issues framed was compre- 
hensive to cover the plea and the parties were fully 
cognizant that the plaintiff claimed priority as subrogee 
and the arguments were addressed on the point in the 
first Court, and in all Courts, this was one of the main 
points considered and decided, it is too late for the 
appellant to object in appeal under the Letters Patent 
that this plea, not having been specifically taken in liie 
plaint, should be disallowed. A.I.R. 1943 Lah 113 
= 45 P.L.R. 143 = 209 Ind. Cas. 75. 


10 — Scope of appeal. 

The use of the word “wherever” in Cl. 10 is not 
intended to confine the scope of the appeal to the point 
or points on which there is a disagreement between 
the Jud^. 

When once the right of appeal is established, the appel- 
lant can raise, not only the points upon which the Judges 
have differed, but also those on which they have asiecd. 
93 Ind. Cas. .344 = 7 Lah. 179 = 27 P.L.R. 50 = 8 
LXJ. 13 - A.I.R. 1926 Lah. 6S. 


(15) Misccllaiiuuis. 
•Cl. 10 — Miscellaneous. 


A memorandum of appeal cannot be pul in u uw 
time in cases where an order appealed from does nut 
require a certificate of the Judge who made the oidcr 
A.I.R. 1935 Lah. 328 - 37 P.L.R. 504 = 16 L 448 
- 156 InJ. Cas. 668 (F.B.). 

CL 10 — Miscellaneous. 


While hearing a Leiicrs Patent Appeal from the cleci- 
sicn of a Single Judge, it is open to the Bench to grant 
a stay when the Single Judge has not exercised any dis- 
ctetion in the matter and h.is not gi\cn any decision 
on the merits of the application. A.I.R, 1934 Lah 361 
= J 50 Ind. Cas. 985(1). 


CL 10— Miscellaneous. 

Though an appeal may lie from an order made by a 
Single Judge in the exercise of his discretion, tho fact 
that the making of the order was a mailer of discretion 
may be a good ground for refusing to exercise the 
appellate jurisdiction. A.l.R. 1933 Lah. 881 = 14 L 
804 = 35 P.L.R. 98 = 144 Ind. Cas. 672. 


Ci. 10 — Miscellaneous. 

The order passed by a High Court transmitting an 
order in Council for execution is a[)pcalable 123 Ind 
Cas. 277 - 31 P.L.R. 182-12 L.L.J. 93 = A.1,R. 
1930 Lah. 674. 


CL 26 — Applicability. 

All eases of difTeronce of opinion among the Judges 
composing the Division Bench arc governed by C). 26, 
Letters Patent (Lahore) and not by S. 98, Civil P.C. 
since the addition of sub-section (3). A.I.R. 1934 Lah. 
371 = 15 L. 425 = 35 P.L.R. 760 = 149 Ind. Cas. 
575 (F.B.). 

Cl. 26 — Applicability. 

When the Judges of a Division Bench, of the High 
Court differ, even in the case of appeals from the 
mo/fiissU, the ease is governed by Cl. 26 and not by S, 98. 
A.I.R. 1933 Lah. 648 - 34 P.L.R. 584 = 142 ind. Cas. 
427. 


Cl. 26— Applicability. 

Where an .appeal is heard by a Bench composed of 
two Judges who diifer in opinion ihc decision of the 
appeal is regulated by S. 98, C.P.C., if the appeal is 
from a Subordinate Court under llie Civil Procedure 
Code or any local or special statute. In all other cases 
the decision is governed by Cl. 26 of the Letters Patent 
(Lahore). 93 Ind. Cas. 344 = 7 Lah. 179 = 27 P.L.R. 
50 = 8 L.L.J. 13 = A.I.R. 1926 Lah. 65. 

Cl. 26 — Referee Judge must return his finding on 

point of difference to Division Bench for pronouncing 
decision of appeal. 

When a point is referred to a third Judge under Cl. 26 
on a difference of opinion between the two Judges 
hearing the appeal, the jurisdiction for the decision, 
not only of the appeal us a whole, but also of the point 
of difference, remains with the referring Bench. All 
that Cl. 26 lays down is a method by which, in the ease 
of a difference of opinion, the difficuliy is to be resolved. 
Hence, it would be the duty of the referee Judge to 
express an opinion on the point or points of difference 
and to return the Ciise with his opinion to the Division 
Bench seized of the ease which must pronounce the 
final judgment, according to the method provided by 
CL 26. if, in the interval, a change has occurred in 
the constitution of the Division ^nch in question, 
it would be necessary for the Chief Justice to constitute 
another Division Bench us the successor of the referring 
Bench. Consequently, the third or referee Judge should 
return his finding on the point of difference to the 
referring Bench for it to pronounce the decision of the 
appeal, in such a case, the decree is that of the original 
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Bench, and n.>r of anv odicr Bench. A.I.R, 1943 Lali. 
X4 45 IM R. ]<>(, 1.1. R. (19431 Lah. 5 }) -206 

I nJ. Cas. 247 (1 -.B ). 

C l. 26— Scope. 

W'herc ilic senior Jail’.* iIo.'n udi pic's his opinion 
and instead ol deci lin 2 the a 'peai !he rjnision Bench 
sends It to tl;e C’licf nee \iho orders the appeal 
to be heard h> a 1 al! B*n:li. no objection can be taken 
to the con>titiituiii of the l-'i,!) Bench on the ground 
that under Cl. 2ii (Ik* app d sirould be decided according 
to the opinion of the ?^iiior liidi?;. 61 Ind. Cas. 926 
= 2 Lah. 133 3 I, I...I. 297 - 75 P.L.R. 1921 = 

A.I.R. 1921 l.nh. 1 (F.IB. 


CIs. 26 & 10— -Stopc. 

Unilcr Cl. 10. dccl.iration of fitness of ease for appeal 
to tlic Pri\y Council sliould be made by the Judge who 
passes the judgment. Cl. 26 docs not empower any 
Judge of the High Court to make the declaration in 
thcabsonco of Judge who passed the Judgment. 34 
P.L.R, 469 = A.I.R. 1933 Lah. 534 = 143 Ind. Cas. 
141 (1). 

Cl. 27— Rules under Cl. 27, if ‘special law ’ within 

moaning of S. 29, Lim. .\c(— S. 12, Lim. Act— If applies. 

The statutory rules framed by the High Court under 
Cl. 27. under the auihorily delegated to it by His Majesty 
who in turn, was acting under the powers conferred on 
him by Act of Parliament arc a ‘ .special law.’ It follows, 
therefore, that by virtue of the provisions of S. 29, Lim. 
Act, S. 12 governs appeals under CL 10 from the judg- 
ments passed by the High Court in its appellate juris- 
diction and therefore, the ‘time requisite’ in obtaining 
a copy of the judgment appealed from must be excluded. 
A.I.R. 1941 Lah. 257 = I.L.R. (1941) Lah. 191 =43 
P.L.R. 297 = 195 Ind. Cas. 452 (F.B.). 

(Overrules A.I.R. 1921 Lah. 26 = 61 Ind. Cas. 327J. 

Cl. 29— Cl. 29 of Uhorc filers Patent 

pemits appeal to His Majcsty-in-Council from (1) any 
final judgment, decree or order of the High Court made 
on appeal and (2) any final judgment, decree, or 
order made in the exercise of original jurisdiction by 
Judges of the High Court or of any Division Bench of 
the Court. In either of these eases, however, condition 
must be satisfied that from such judgment, decree or 
order “ an appeal does not lie under provisions in 
CL 10, Letters Patent.” A.I.R. 1942 Lah. 169 = 44 
P.L.R. 318 = I.L.R. (1942) Uh. 592 = 201 Ind. Cas. 
468 (F.B.). 

Cl. 29 — No appeal lies to His Majesly-in-Council 

under CL 29 of Letters Patent (Lahore) from a decree 
on order passed by Single Bench of Lahore High Court 
on second appeal. A.I.R. 1942 Lah. 169 = 44 P.L.R. 
318 = I.L.R. (1942) Lah. 592 = 201 Ind. Cas. 468 
(F.B.). 

—Cl. 29— The word ‘judgment ’ in Cl. 10 is not the 
same thing as words ' Final Judgment ’ in Cl. 29. 
A.I.R. 1942 Lah. 95 = 44 P.L.R. 140 = I.L.R. (1942) 
Uh. 491 = 200 Ind. Cas. 652 (F.B.). 


—(MADRAS), Cl. 8— It is incorrect to say that Cl. 8 
of Madras Charter, 1800, gave jurisdiction to the 
Supreme Court to issue the writ of certiorari to a 
Court of Company anywhere throughout the Province. 
Cl. 8 gives and defines an authority which is to be 
exercised over those who, by the later clauses, are 
made subject to it. The writ does not issue to correct 
purely executive acts. The object of writ is to secure 
by the exercise of authority of superior Court that the 
jurisdiction of inferior tribunal should be properly 
exercised. 56 M.L.W. 460 = A.I.R. 1943 P.C, 164 = 
1943 M.W.N. 525 = 48 C.W.N. 18 = (1943) 2 M.L.J. 
254 = 10 B.R. 278 = I.L.R. (1944) Mad. 457 = I.L.R. 
0944) Kar. (P.C.) 119 (Sup.) = 70 I.A. 129 = 210 Ind. 
Cas. 239 (P.C.). 

* 


CIs. 8, 21, 22 & 23— Scope of. 

Per Simiaia A/yar, J.—C\. 8 of the Letters Patent 
docs not wuicii the jurisdiction given to the Court in 
Civil and Criminal matters by CIs. 21. 22 and 23. 36 
Mad. 72 = 23 M.L.J. .393 = 13 M.L.T. 367 = (1912) 
M.W.N. 1012 = 13 Cr.L.J. 723 = 16 Ind. Cas. 755. 

Cl. 9 — .Appearance in insolvency cases. 

Advocates enrolled in the Madras High Court under 
the provisions of the Bar Councils Act are entitled to 
act and plead in the insolvency jurisdiction of the 
Court. 113 Ind. Cas. 876 = 28 M.L.W. 545 = 52 
Mad. 92 = 1928 M.W.N. 856 = A.I.R. 1928 Mad. 
1182 = 55 M.L.J. 551 (F.B.). 

Cl. 9— Vakils have no right of audience in the 

Insolvency Court at the Presidency Town of Madras. 
85 Ind. Cas. 1025 = 48 Mad. 331 = A.I.R. 1925 Mad. 
385 = 48 M.L.J. 36(F.B.). 

CIs. 9, 10— Vakil— Right of audience. 

Vakils have a right of audience on the Original Side 
of the Madras Htgh Court ; Attorneys have not the 
right of audience on the Original Side of the Madras 
High Court. R. 533 of the Original Side Rules of the 
Madras High Court of 1902 is not ultra \ircs of the 
Letters Patent. 31 M.L.J. 698 « (1916) 2 M.W N 
529 = 37 Ind. Cas. 699. 


-—Cl. 10— The power-of-attorney agent has no right 
of audience citltcr on Appellate or Original Side of 
High Court. A.I.R. 1937 Mad. 937 = (1937) M.W.N. 
1060 = 46 M.L.W. 734 = (1937) 2 M.L.J. 552 = 
I.L.R. (1938) Mad. 12 = 172 Ind. Cas. 489 (F.B.). 


Cl. 10— Bench of three Judges is competent to 

hear an enquiry into the conduct of an Advocate. It 
IS not necessary that all the Judges of the High Court 
should sit to hear the matter. 61 M.L.J. 148 = 32 

w ^**L W. 19 = 54 M. 857 = A.I.R. 

1932 Mad. 131 = 134 Ind. Cas. 33 (F.B.). 

CIs. 10 and J3 — Disciplinary jurisdiction' — Orders— 

Appeal. 


Orders passed in proceedings in exercise of the disci- 
plinary jurisdiction vested in the High Court under 
Cl. 10 arc not appealable under Cl. 39 and no special 
leave to appeal to the Privy Council can be grant^. 
39 Mad. 128 = 29 M.L.J. 16 = 29 Ind. Cas. 879. 
——Cl. 10 — Misconduct. 


Nedigcnce by itself is not professional misconduct : 
into that olTencc there must enter the element of moral 
delinquency. 96 Ind. (Zas. 685 = 49 Mad. 523 = 1926 

“ 24 M.L.W. 100 = A.I.R. 1926 Mad. 
568 = 50 M.L.J. 399 (F.B.). 

— ;-CI. 10 — Misconduct — Advocate convicted for 
perjury in England — Disbarment by Benchers of his 
Inn — Subsequent good conduct — Admission as Advocate 
in India — High Court is not bound by the decision of 
the Benchers — Propriety of conviction cannot be gone 
into. 76 Ind. Cas. 873 = 46 Mad. 903 = 18 M.L.W. 
823 = 33 M.L.T. 110 = 25 Cr.L.J. 281 = A.I.R. 1924 
Mad. 265 = 45 M.L.J. 639 (F.B.). 

—Cl. 10 — Reasonable cause — Professional misconduct* 
Where a pleader filed a petition in a criminal case 
containing unfounded allegations against the prceidlng 
Judge. Held, that he was guilty of professional mis- 
conduct. 8 M.L.T. 375 = 21 M.L.J. 76 = (1911) 1 
M.W.N. 359 = 11 Cr.L.J. 684 = 8 Ind. Cas. 574 (F.B.). 

——Cl. 10— Vakil— False notice — Unprofessional con- 
duct. 

A vakil who sends a notice reciting facts whi^ 
false to the knowledge of the vakil is guilty of 
fessional conduct and he is not protected by the fact 
that it was “ under instructions *' from his client. 6 
M.L.T. 329 « 11 Cr.L.J. 165 = 4 Ind. Cas. 1072. 
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Q. 10 — Vakil — Professieital misconduct — Perjury 

— Asserting absolute title in bimself — Getting a con- 
reyance beoami. 

Where a vakil taking advantage of the ignorance 
and needy position of his clients bought the equity of 
redemption for much less than its value and afterwards 
fraudulently executed a fresh mortgage deed in favour 
of the plaintiff s mortgagee in order to defraud his 
clients and to secure for himself the property in fraud 
of the understanding between himself and his clients 
which he sought to support in Court by giving false 
evidence and securing evidence of false witnesses, Held, 
he was guilty of professional misconduct and wtis 
debarred from practising for 2 years. 40 Mad. 69 = 
18 Cr.L.J. 449 = 39 Ind. Cas. 289. 

—Cl. 10 — Vakil — Professional misconduct — Sugges- 
tion to influence a Judge in his favour. 

A vakil is guilty of professional misconduct, meriting 
more than a mere warning, for suggesting that he is 
in ai^sition to influence a Judge in his favour by indirect 
and improper means. 26 M.L.J. 429 = 23 Ind. Cas. 
789. 

Cl. 10 — Vakil — Suspension— Reasonable cause — 

Negligence — Duty to (he Court and the client. 

Where a vakil, though acquitted of personal fraud, 
permit^ his clerks, guilty to his own knowledge of 
practising fraud and gross deception upon his client 
to continue in correspondence with him, there is “ rea- 
sonable cause” to suspend the vakil from practice 
under Cl. 10 of the Letters Patent. It is the general 
function of the Bar and the solicitors that they mtust 
in the conduct of all suits entrusted to tlicm co-operate 
with the Court in the orderly and pure administration 
of justice. 35 Mad. 543 = 39 All. 191 = 16 C.W.N. 
1081 = 23 M.L.J. 114 = 13 Cr.L.J. 680 - 12 M.L.T. 
396 = 14 Bom. L.R. 1079 = 16 C.L.J. 634 = (1912) 
M.W.N. 963 = 16 Ind. Cas. 328 (P.C.). 

CL 11 — Original and ordinary original jurisdiction — 

Distinction between ordinary original and original civil 
iurlsdiction of the High Court. 

There is a distinction between the original jurisdiction 
of the High and the ordinary civil jurisdiction of the 
High Court. All applications to the High Court arc 
either civil or criminal. They arc original civil when 
matters come for the lirst time to the High Court, and 
they arc appellate civil when they come in the form of 
appeals. The granting of probates or sticccssion 
certificates will come within the original civil jurisdiction, 
but it would not come under ordinary original civil 
jurisdiction, which, by the Letters Patent, seems to be 
confined to suits and matters under Cls. 12 to 21, which 
refer to the exercise by the High Court of its ordinary 
original civil jurisdiction. 53 Mad. 237 = 59 M.L.J. 
17 - 32 M.L.W. 4 = 126 Ind. Cas. 481 « A.I.R. 1930 
Mad. 779. 

” “Cli. 11 and 12 — Original jurisdiction. 

The High Court in the exercise of its original juris- 
diction is merely a local Court. 12 M.L.T. 229 =(1912) 
M.W.N. 974 = 23 M.L.J. 726 = 17 Ind. Cas. 342. 

Cl. 12. 

Synopsis. 

!• Carrying on business. 

2. Cause of action. 

3. Dwell. 

4. Effect of ameadnent. 

5. Leave to sue. 

6. Relative ecope of Cls. 12 and 18. 

7. Salt for land. 

8. Mliedliiadoaf. 


1. Carrying on business. 

- — ;-CI. 12— ^trying on business— Insurance Company 
having bead office at Calcutta and brancli office at Mad- 
rds» 


A company only carries on business where it enters 
into contracts relating to its business, not at places 
where it may have canvassers or agents for the puroose 
of obtaining offers of business and attending to matters 
ancillary to its business. 

Where, therefore, an insurance company with its 
head office at Calcutta has its branch office in Madras 
but the contracts of insurance arc made in Calcutta and 
not in Madras, it cannot be said that the company 
is carrying on business in Madras within the meaninc 
of Cl. 12, Letters Patent. 52 M.L.W. 625 = (1940) 
M.W.N, 1078 = (1940) 2 M.L.J. 688 = A I R ]94i 
Mad. 270 = I.L.R. (1941) Mud. 109 = 195 Ind. Ca« 
201 . 


—Cl. 12 — Carrying on business, etc. 

The words “carry on business or personally work 
for gain ” are inapplicable to the Secretary of Slate for 
India in Council. 14 Cal. 256, rcl. on. 105 Ind. Cas. 
576 = 50 Mad. 449 = 39 M.L.T. 304 = 26 M.L.W. 
558 = A.I.R. 1927 Mad. 689 = 53 M.L.J. 355. 

Cl. 12 — Carrying on business. 

Whereas the words “ carry on business ” apply to a 
corporate body and to limited companies, and “perso- 
nally work for gain “ to an individual or individuals, 
the word “dwell’* can only apply to an individual 
in a private .sense and not to an entitv. 105 Ind. Cas. 
576 = 50 Mad. 449 -39 M.L.T. 304 - 26 M.L.W. 
558 = A.I.R. 1927 Mad. 689 = 53 M.L.J. 355. 

Cl. 12 — Carrying on business through agent is within 

the clause. 

“Carrying on business" includes carrying on busi- 
ness through an agent. 12 Ch. D. 522, foil, and 12 B. 
507, diss. 

Under Cl. 12 of the Letters Patent the power to try 
suits against persons is expre.ssly conferred in the case 
of defendants dwelling or carrying on biisinc.ss or perso- 
nally working for gain within the jurisdiction and it Is 
impossible to construe ‘defendant ’ to include foreigners 
in two out of three cases anil noi in the tliird, as all tlirce 
occur in the .same sentence. ‘ Defendant ’ therefore 
includes foreigners, 76 Ind. Cas. 752 • 18 M.L.W. 
515 1923 M.W.N. 739 -33 M.L.T. 19 = A.I.R. 

1924 Mad. 158 45 M.L.J. 47i. 


2. Cause of action. 

Cl. 12 — ‘‘Cause of action” meaning of- Jurisdiction 

of High Court — Contract, breach of. 

The words “ cause of action ” in S. 12 mean all those 
things which arc necessary to give a right of action ; 
and in a suit for breach of contract the High Court 
has no jurisdiction wheie leave has not been given 
unlcs-s it is proved that the contract as v-cll as the breach 
of it occurred within the local limits of the Couit. 27 M, 
494. 

CL 12 — Cause of action - Posting of offer or despatch 

of offer by telegram. 

The posting of an offer or the despatch by telegram 
of an offer from a particular place cannot be regarded 
as part of the cause of action. The offer is made at 
the place where it is received and if it is made by post 
or telegram, the place of despatch is not a material 
factor. Similarly, the notice of rejection must be 
taken to have been given in the place where the letter 
wa* received. The place of rejection is not material. 
A.I.R. 1940 Mad. 49 = 50 M.L.W. 597 = (1939) 
M.W.N. 171 =(1940) 1 M.L.J. 676 = I.L.R. (1940) 
Mad. 195 = 190 Ind. Cas, 154. 

Cl 12 — Cause of action. 

A suit, without leave under Cl. 12, to recover goods 
or price of goods confiscated by Collector of Customs 
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after seinire thereof by the District Officer on the around 
that thev were snv.ieclod into TJriiish India, docs'not lie 
on the original side, simply because the order of the 
Collector was made witliin its jurisdiction, where the 
goods wore seized outside its limits. 105 Ind. Cas 
576 - 50 Nfad. 440 = 39 M.LT. 304 = 26 M.L.W. 
558= A I R. 1027 Mad. 689 - 53 M.L.J. 355. 

Cl. 12 — Cause of action— International Law — Forei- 

jiner. action against — Personal action — Submission to 
jurisdiction— Probate— Costs. 

One V. /<. of Scrincapatam in Mysore left a will by 
which he appointed the four defendants, executors 
and. iri/er aha provided that the moneys due on policies 
issued to him by two life insurance companies of Bom- 
bay and Calcutta should be collected and invested in 
Government promissory notes and that four-fifths of 
the same .should go to his daughter, the plaintiff for 
life, and then to her chiMren and the remaining one- 
fifth should go to his widow for life, and after her death 
to her children. Soon after the testator’s death in 
1862 the executors obtained probates in the High Court 
of Madras in respect of properties in the Madras Presi- 
dency in the District Court of Civil and Military Station, 
Bangalore, in respect of properties in the Province of 
Mysore. The Madras probate did not include the policy 
moneys. The 1st defendant, who was the son of the 
testator, was left by the other executors sole possession 
of the properties of the testator. He collected the policy 
moneys and instead of investing them in the Government 
securities, advanced the moneys on the securities of 
lands in Mysore. He was paying interest to the plain- 
tiff regularly till 1897, when a dispute arose as to whether 
she should have the Government interest only or the 
actual interest under the mortgage. The 1st defendant 
at first denied her right to more than Government inte- 
rest. but finally quc.sttoned the validity of the father’s 
will and the right of the plaintiff thereunder. This 
action for administration was commenced against the 
executors, the 2nd and the 4th being residents of Mad- 
ras. and the 1st and the 3rd of the Mysore Province. 
The 3rd defendant appeared but did not plead to the 
jurisdiction of the Court. The 1st defendant raised 
the point of jurisdiction in his written statement, net 
however, on the ground that he was a foreigner though 
even that contention he raised in an affidavit he filed 
early in the case. Shephard, dismissed the suit as 
against defendants 1 and 3, on the ground that they 
did not reside, nor the cause of action arose within the 
jurisdiction : and as against the other two, on the 
ground tliat it would be useless to give a decree against 
them as they were not in possession of the properties. 
On appeal, held, tint the action was rightly dismissed 
as against the 1st defendant, but that (here should be a 
decree against the other three, the 3rd defendant, assum- 
ing he was a foreigner. having submitted to the juris- 
diction of the Court. Per Chief Justice . — In any view of 
the plaintiff’s cause of action, whether it was her right 
to the administration of the trust or the defendant’s 
repudiation of the trust, or the investment of the money 
in improper securities. The whole cause of action did 
not arise in Madras. And the Court will have no 
jurisdiction unless the whole cause of action as defined 
in 8 Cal. 107, arose in Madras. See (1900) 2 Q.B. 43 — 
Obiter . — On a proper construction of Art. 12 of the 
Letters Patent foreigners are not exempt from the 
jurisdiction of the High Court and the 1st defi^dant 
cannot, therefore, take the exception to the jurisdiction 
on the ground that he was a foreigner, especially as 
he had not taken it in his written statement or obtained 
an issue on the point. Per Davies, J. Obiter.— \i is 
very doubtful whether (1900) 2 O B. 43 is applicable 
to anv but actions on contract. In cases like this the 
trust follows the beneficiary and the place of performance 
is the place where the beneficiary resides. The whole 
cause of action, therefore, arose at Madras. But a 


personal action against a non-resident foreigner will not 
lie if he docs not submit to the jurisdiction of the Court. 
The suit against the 1st defendant should, on this ground, 
be dismissed. In dismissing a suit for the administration 
of trusts on the ground of want of jurisdiction, (he Court 
has power under S. 220, C.P.C. and Art. 21 of Letters 
Patent to direct the plaintifT’s costs to be paid out of 
the estate. II M.L.J. 91. 

Cl. 12 — Cause of action — Part of cause of action — 

Promissory note payable in Madras or Secunderabad — 
Pa>Tnents of interest in Madras. 

^Vhere a promissory note was executed in plaintiff’s 
favour at Vizianagaram. payable in Secunderabad or 
Madras, and payments of interest were made in Mad- 
ras. Held, that part of the cause of action had arisen 
in Madras, and a suit could be filed in the High Court 
with leave to sue, 24 M. 259. 

3. Dwell. 

Cl. 12— Dwelling within limits, moaning of. 

The defendant who was adomiciled resident in Mysore 
left his house in charge of a servant, hired a house in 
Madras to which he brought his wife and children, 
and apprenticed him.self to a vakil for a year in Madras. 
In a suit brought against him some months after, on the 
Origina’ Side of the Higli Court, with leave under Cl. 12 
of the Letters Patent. IMd. that as the defendant had 
taken up his abode in Madras with the intention of 
dwelling there for several months and was living there 
at the time of the institution of (he suit, the suit was 
cogniziibic by the High Court on the Original Side. 
34 Mad. 257 = 38 I.A. 129 = 15 C.W.N. 741 = 

8 A.L.J. 774 = 13 Bom. L.R. 520 = (1911) 2 M.W.R 
375 = 14C.L.J. 64 = 21 M.L.J. 669 = 10 M.L.T. 263 
= 11 Ind.Cas.447(P.C.), 

Cl. 12 — “Dwell” — Jurisdiction over foreigner— 

Essentials — Parts of the cause of action — Executor- 
Jurisdiction of Court over executor — Estoppel — Will — 
Adverse title by executor — Presumption. 

The mere presence of a foreigner within the local 
limits of a Court’s jurisdiction at the time of (he insti- 
tution of the suit gives jurisdiction over the foreigner 
to the Court. (21 I.A. 171, explained). In India a 
suit is instituted on the mere filing of the plaint. The 
presence of a foreigner in order to confer jurisdiction 
need not be an abiding in the place involving permanency 
as opposed to a temporary stay or a mere temporary 
locality of existence ; nor need it be that there should 
have been personal service or even issue of the writ 
of the foreigner while he is within the territory. The 
word ‘dwell’ in CL 12 of the Letters Patent does not 
import any permanency of residence. Where the defen- 
dant in the case shut up his house in Bangalore (foreign 
territory), took up a house within the Court’s jurisdiction 
for his exclusive occupation and occupied it with his 
wife and child and entered at the same time intoa contract 
of apprenticeship with a professional man in the new 
place in order to qualify himself to the Bar (the same 
involving an uninterrupted stay in Madras) and acted 
upon the contract for a period of six mqnt^, 
that the defendant dwelt within the jurisdiction of the 
Court within (he meaning of Cl. 12 of the Letters Patent. 
A breach of an undertaking to a Court to administer 
(he estate is part of the cause of action within the meaning 
of Cl. 12 ofthe Letters Patentinasuitagainst the executor 

in respect of the administration. A Court from 
an executor takes out probate or letters has jurisdiction 
over the executor in respect of the administration.eyeo 
though he be a foreigner. Where the Court has 
diction to make a grant of probate it has power to owio 
whether the will is a valid testamentary disposiuom 
A proprietor of a foreign immovables or 
rested in such, may be compelled by the Ki?® * 
if it has jurisdiction over him to dispose of his property 
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or his interest in them so as to give effect to any obli- 
gation relating to them which arises from, or as from» 
his own contract or tort provided there is nothing in 
the foreign law preventing fiim from doing what the 
Court directs. The presumption is that the legislature 
does not intend to exceed its jurisdiction ; the occasion 
for its application arises only when the words of the 
enactment leave room for doubt ;\s to whether jurisdiction 
has been conferred. Per White, C./.— When a cause 
of action arose wholly in Madras, the High Court 
would have jurisdiction under Cl. 12 of the Letters 
Patent to entertain a suit against a person in respect 
of that cause of action, notwithstanding he might be 
an absent foreigner. 1 M.L.T. 71 = 16 M.L.J. 238 
= 29 M. 239. Affirmed in 8 A.L.J. 774 = 13 
Bom.L.R. 520 =15 C.W.N. 541 (P.C).] 

4. Effect of amendment. 

Cl. 12 — Effect of amendment. 

The provisions of the amended Letters Patent cannot 
be read as conferring jurisdiction upon Court 

in a case where one or more of the several defendants 
reside within its jurisdiction. The real question to be 
considered is the balance of convenience. Where 
major portion of the -cause of action arises outside 
Madras, leave to sue in Madras should be refused. 
72 Ind. Cas. 982 = 1922 M.W.N. 841 = A.I.R. 1923 
Mad. 272. 

Cl. 12 — Jurisdiction — ^Submission of accounts — 

at Madras — Defendant residing out of Madras. 

If the defendant submits the accounts of his agency 
to the plaintiff in his shop at Madras, the High Court 
in its Original Side docs not cease to have jurisdiction 
merely because the defendant resides in a place outside 
such jurisdiction. (1915) M.W.N. 519 = 29 Ind. Cas. 
462. 

5. Leave to sue. 

——Cl. 12 — Leave exhausted by filing suit. 

Leave was given to sue in the High Court, but the suit 
was withdrawn under S. 373, C.P.C. A fresh suit 
was sought to be filed on the same cause of action and 
leave was applied for. but refased. M'W (I) that the 
previous leave was exhausted by the filing of the suit, 
and the Court could grant or refuse leave as it deemed 
proper : (2) tluu the order passed by the Court in the 
due exercise of its discretion should be up-held. 24 M 
293. 


— - — Cl. 12 — Leave to sue — Mortgaged properties partlj 
within Madras and partly outside — It is immaterial whethe: 
or not mortgagors had good title to property allcgc< 
to be within tlic jurisdiction of the Court. 

Where the plaintiff seeks to obtain leave to instiluti 
a suit against the defendant on a mortgage by the defen 
dant of certain properties one of which is alleged to tx 
within the original jurisdiction of the High Court i 
makes no difference whatever, as to the jurisdiction o 
the Court whether or not the mortgagor had a goot 
“f properly situated within the jurisdictioi 

* Court. 71 Ind. Cas. 390 * 14 M L W 563 = 
A.I.R. 1921 Mad. 701 (F.B.). m.l.w. 


^ granted— Motion to revokc- 

Written statanent. 

IS ^ a motion to revok 

“ a major portioi 
J m Madras, or tHc part 

should take an extension of time for filing his writtci 

statement on that ground. It is for the interest of th 
partiM that tteqiwtion whether leave is to be revoke, 
or not sh^ld he dwided at tte outset before any cost 
are 8 M.L.T. 349 - (1910) M.W.N. 56 

V 8 lod. Cas. 299. 


w 




nience. 

The High Court should in granting leave to sue . 
non-resident foreigner exercise its jurisdicilon with 
caution ; and the question of convenience of iri i 
IS not a matter to bn excluded from the consideration 

= 30 m'^^SS M.L.J. 304 


b. 


Keiative scope of C Is. 12 & I8. 

' Cls. 12 and 18 — Relative scope. 

Cl. 12, Letters Patent, does not affect the provision*? 
of Cl 18 40 Mad. 810. rel. on. 112 Ind. C^ T49 

= 51 Mad. 540 - 28 M.L.W. 285 - A.I.R. 1928 M^d 
732 = 55 M.L.J. 171 (F.B.). 

Cls. 12 and 18 — Relative scope. 

S. 12 does not control S. 18. 40 Mad. 810 = ■'0 

M.L.T. 311 = 4 M.L.W. 425 = 36 Ind. Cas. 524. 

7. Suit for land. 


Cl. 12 — Suit for land. 

A suit to avoid an incumbrance on land, is a .suit for 
land. 12 M.L.T. 229 = (1912) M.W.N 974 = 23 
M.L.J. 726 = 17 Ind. Cas. 342. 

Cl. 12 — Suit for land — Administration suit. 

An administration suit is not a suit for land. And 
where leave to sue has been granted Hiph Court can 
decide question of title to land even v.horc the land 
is wholly outside its jurisdiction. 

But the High Court will not grant leave unless a sub- 
stantial portion of the cause of action has arisen within 
the Jurisdiction, and. if the leave has been wrongly 
granted, it is quite open to the defendants apply 
for that leave being revoked. 110 Ind. Cas. 276 = 28 
M.L.W. 583 = A.I.R. 1928 Mad. 760 = 55 M.L.J. 266. 

Cl. 12 — “Suit for land’’ — Specific performance 

action. 

A suit by a purchaser of lands situate outside the 
presidency town for specific performance of a contract 
to sell, made in the presidency town by parties resident 
therein is not a suit for land within the meaning of 
Cl. 12 and so is cognizable by the High Court in its 
Ordinary Original Civil Jurisdiction. 118 Ind. Cas 
73 = 52 Mad. 809 30 M.L.W. 169= A.I.R 1929 

Mad. 721 --57 M.L.J. I90(F.B.). 

CL 12— Suit for land — Suit for damages for cutting 

and carrying away trees. 

A suit for damages for cutting and carrying away 
trees is a suit for land or other immovable properly 
within the meaning of Cl. 12 of the Letters Patent. 30 
M.L.J. 120 - 33 Ind. Cas. 906. 


Cl. 12 — Suit for land — Claim for damages for frees 

cut — Test. 

The suit is one for land under Cl. 12, where on the 
allegations in the plaint, title to land has to be determined 
cither expressly or by implication so as to preclude 
it from being raised in any subsequent suit. A suit 
for the recovery of damages for trees cut and carried 
away from the plaintiff’s casuarina plantation is a suit 
for land. 26 M.L.J. 567 - 15 M.L.T. 411 = 24 Ind. 
Cas. 895. 

Cl. 12— Suit for land— Originating summons regard- 
ing legacy outside city limits. 

Legacy comprising lands situated outside limits of 
city of Madras — Question whether proceedings pursuant 
to originating summons constitute suit for land under 
Cl. 12, involves substantial question of law (1940) 
M.W.N. 1223 = 52 M.L.W. 881 = A.I.R. 1941 Mad 
194 = (1941) 1 M.L.J. 186 = I.L.R. (1941) Mad. 226 
= 195 Ind. Cas. 767. 


10— F. Y. D.— 14 
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Cl. 12 — Suit for land — Suit for account of manage- 
ment of trust is not “suit for land.” 

The expression “suit for lard" must be construed 
as an action, the primarx object of which is to establish 
claims regarding the title to property or possession 
of properly anti no suit ciin he described as a “suit for 
land “ as the result of ihe tiecision in which the title to, 
or possession of. immovable property will not in any 
manner or measure be directly affected. 

A suit for an .account of the management of a trust 
is really, a suit for atiministration of a trust and not a 
“suit for land’ find, therefore, is not excluded from 
the jurisdiction of the High Court, though the trust 
properties arc in the moli'ussil. 90 Ind. Cis. 188 = 
22 M.I. W. 160 - 1925 M.W.N. 395 = A.I.R. 1925 
Mad. 10X4 = 49 M.L.J. 311. 


Cl. 12 — Suit for land — Suit for maintenance — Charge 

on specific immoxable property. 

Plaintiff sued for maintenance on the Original Side 
of the High Court and prayed that her maintenance 
may bo maile a charge on certain land.s of the defendant. 
Hchl. that the suit was “for land" within Cl. 12 and 
the High Court could entertain the suit. A suit for 
maintenance in which the plaintiff only prays for a 
decree charging her maintenance on ancestral property, 
w'ithout specifying any particular portion of that pro- 
perty. may not be a suit for land, as no relief is claimed 
against any specific property but where the maintenanw 
is sought to be made a charge on specified immovable 
property the plaintiff pr.ays for a decree to operate 
directly on the immovable property and the suit is 
therefore one for land. 33 Mad. 131 — « M.L.I. 

263 = 20 M.L.J. 103 = 3 Ind. Cas. 930. 


Cl. 12— Suit for land- Lands situate partly within 

and partly without — Leave to sue, discretionary. 

Where land is situated partly withinand partly without 
the local limits of the original civil jurisdiction ofthc 
High Court the granting of leave ip sue under Cl. 12 
is purely discretionary and the High Court will not 
in appeal, interfere. Per Seshapir! Aiyar.J . — A plaint 
presented on the granting of a provisional leave t^comes 
invalid the moment the leave is withdrawal. 35 M. 1. 
Ml (1916) I M.W.N. 146 - 3 M.L.W. 107 = 32 Ind. 
Cas. 423. 


Cl. 12 Suit for land— Suit for movables within 

jurisdiction and for Immovables outside — Leave to amend 
—Partial partition. 

A suit praying for accounts for the administration 
of the estate bv the Court and for possession of the 
plaintiff’s share in a houses situate outside the original 
Jurisdiction is a suit for land within the meaning of the 
clause ; and the prayer for administration in view of 
the ascertainment of plaintiff’s share cannot convert 
the suit into an administration suit. In a suit for parti- 
tion of movables within the jurisdiction and of im- 
movables without, brought without obtaining leave, 
the suit ought to be dismissed only in so far as it relates 
to land outside the jurisdiction ; or leave to amend the 
plaint by omitting therefrom so much as related to 
land outside the jurisdiction ought te be given. In a 
suit for partition the fact that a portion of the common 
properly lies outside the jurisdiction of the Court in 
which the suit was brought docs not in itself bar the 
maintenance of the suit. 28 M. 216. 


Cl. 12 — Suit for sale of mortgaged property. 

A “ suit for land ’’ includes any suit in which a decree 
is asked for operating directly upon the land and there- 
fore includes any suit brought to enforce a security 
upon land. " Suit for land or other immovable pro- 
perty ” as used in Cl. 12 of the Letters Patent includes 
allsuits mentioned in Cls. A to Fin S. 16, C.P.C. (1882). 
Consequently the High Court has no jurisdiction to 


try a suit for realization of a debt by sale of lands situate 
outside the original jurisdiction of the High Court 
and in respect of which the title deeds have been deposited 
bv the defendants with the plaintiff in respect of the 
debt. 27 M. 157. 

8. Misccllancoos. 

Cl. 12 — Miscellaneous — Jurisdiction of High Court 

Judge on Original Side — Issue of warrant against judg- 
ment debtor resident oustide original jurisdiction. 

An order made by a Judge of the High Court sitting 
on the Original Side directing a warrant to issue agairst 
the person of a judgruent-debtor and directing a .special 
bailiff to execute the warrant against the judgn’cnt- 
debtor wherever he might found in the Presidency 
is bad for want of jurisdiction. 26 M. 120. 

Cl. 13 — Amendment of plaint— Amendment ousting 

(he jurisdiction of the Trial Court cannot he allowed. 

No Court will permit a plaint to be so amended as 
to oust its own jurisdiction to try the suit. 

A suit was filed originally in the City Civil Court, 
Madras, and was transferred to the High Court in the 
exercise of its extraordinary original civil jurisdieiion. 
Later, an application to amend the plaint was made, 
the effect of which was to convert the suit into one 
which the City Civil Court (the forum originall) chosen 
by the plaintiff) would have no jurisdiction to try. 

Held, that the amendment could not be allowed as 
the powers of ihe High Court under Cl. 13 arc those 
ofthc City Civil Court itself. 108 Ind. Cas. 413 - 27 
M.L.W. 609 = A.I.R. 1928 Mad. 400 • 54 M.L.J. 145. 

Cls. 13 and 15 —Jurisdiction — Appellate order 

under Charter Act. 

An order of a single Judge in the exercise of the power 
of superintendence un<lcrS. ISofthc Charter Act (S. 107 
Government of India Act) and dealing with the decision 
of a Court subject to the appellate jurisdiction is one 
made in the exercise of the appellate jurisdiction of 
the Court within the meaning of Cl. 13 of the Lcilcts 
Patent. (1913) M.W.N. 595 = 20 Ind. Cas. 633. 

Cl. 13 — Powers of Vacation Judge — Suit to be filed 

In Court outside High Court’s Ordinary Original Civil 
Jurisdiction — Closing of the Court — High Court cannot 
entertain suit. 

There is no provision of law by which the High Court 
can in the first instance receive a plaint which ought 
to be filed in some inferior Court within the Presidency 
and pass orders pending the disposal of the suit and 
although the Court in which it was to be filed was closed 
owing to vacation, the Vacation Judge of the High Court 
cannot entertain such a suit except perhaps where the 
claimhas arisen within the limits of the ordinar>' original 
civil jurisdiction of the High Court and where the High 
Court lias concurrent jurisdictiort along with other 
Courts of the Presidency Town. 113 Ind. Cas. 412 
= 52 Mad. 52 = 28 M.L.W. 684 == A.I.R. 1929 Mad. 
29 = 55 M.L.J. 690. 

Cl. 13 — Procedure. . 

A suit was brought in an inferior Court but as the 
Court was closed owing to vacation, an application 
was made to the High Court for an order of injunction. 

Held, that the prooxiure followed by the applicant 
was not correct. The proper procedure to 
would be that the petition on the face of it should 
apply for a transfer of the suit in an inferior Court 
temporarily to the High Court, and the application 
should be made for injunction and another appliwtiOT 
for a re-transfer of the case to the original Coun. 
113 Ind. Cas. 412 = 52 Mad. 52 = 28 M.L.W. 684 * 
A.I.R. 1929 Mad. 29 = 55 M.L.J. 690. 

Cls. 13 and 20 — Proceedings in District Court 

Transfer of, to High Court. - 

The powers of the High Court in a ease transierw 
from the District Court arc confined to those cxercisaoie 
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by a District Court, but for the transfer. 38 Mad. 807 = 
41 LA. 314 = 27 M.L.J. 30 = 18 C.W.N. 1089 = 1 
M.L.W. 520 = (1914) M.W.N. 585 = 16 M.L.T. 165 == 
20C.L.J. 253 = 16 Bom. L.R. 625 = 12 A.L.J. 1155 = 
24Ind.Cas. 290 (P.C.). 

—Cl. 13— Scope — High Court, power of, to withdraw 
suit from Subordinate Court, quash objectionable interim 
order passed by it and then send case back for trial fb 
same Court — That power is given by S. 24, Civil P.C. 

Cl. 13 docs not give the High Court power to withdraw 
a suit from a Subordinate Court and quash an objec- 
tional interim order passed by such Court and then 
send the suit back to the original Court for trial. That 
power is conferred by S. 24, Civil P.C. (1945) 1 M.L.J. 
14 = 58 M.L.W. 7 = 1945 M.W.N. I = I. L.R. (1945) 
Mad. 389 == A.LR. 1945 Mad. 69 = 218 Ind. Cas. 267 
(F.B.). {Overrules A.LR. 1929 Mad. 29=113 Ind. 
Cas. 412.1 

—Cl. 13 — Scope. 

Under Cl. 13, the High Court has power to withdraw 
a suit from a Subordinate Court and try and dispose 
of the action itself. 69 M.L.J. 776 = 42 M.L.W. 945 - 
(1935) M.W.N. 1329 = A, l.R. 1936 Mad. 55 « 160 
Ind. Cas. 80(F.B.). 

Cl. 13 — Scope. 

Where a suit is pending in a moffussil Court, which 
is closed for the summer recess, the High Court c.an 
transfer the case to itself under Cl. 13 of the Letters 
Patent and pass inierim orders in the case but such an 
application for such transfer must be made on the 
Original Side of the High Court and in cases or suits 
which arc not pending in a moffussil Court, the High 
Court has no power to make any order with regard 
to them. (1934) M.W.N. 157 = A.LR. 1934 Mad. 
314 = 66 M.L.J. 428 = 39 M.L.W. 493 = 57 M. 453 
= 148 Ind. Cas. 849. 

Cl. 13 — Transfer to High Court— Court-fee. 

When a suit is transferred to High Court under 
Cl. 13, Court-fees payable arc governed by the Court- 
fees Act and not by High Court Fees Rules. 60 M.L.J. 
435 = 33 M.L.W. 318 = A.LR. 1931 Mad. 457 = 
132 Ind. Cas, 647. 

Cl. 13— Transfer of suit from Presidency Small 

Cause Court (o Higli Court — I'o be made (o Judge on 
the O.'iginal Side. 

An application for the transfer of a suit from the 
Presidency Small Cause Court to the High Court is 
governed by S. 13 of the Letters Patent and must be 
made to a Judge sitting on the Original .Side of the High 
Court. (1912) M.W.N. ISO^^Il M.L.T. 159 = 22 
M.L.J. 187 = 13 Ind. Cas. 860. 

Cl. 15. 

Synopsis. 

(1) Amendment. 

(2) Appeal. 

(3) Certiflcatc. 

(4) Conunittal for contempt. 

(5) Court-fee. 

(6) Criminal jurisdiction. 

(7) Criminal trial. 

(8) Difference of opinion in Bench. 

(9) Finding of fact. 

(10) Interlocutory orders. 

(11) Judgment. 

(12) Land acquisition appeal. 

(13) Leave to aiq>eal. 

(14) New point. 


(15) Order refusing to bring on record assignee. 

(16) Order refusing to grant bail. 

(17) Order under S. 195. Cr.P. Code. 

(18) Pauper petition. 

(19) Refusal to revoke leave to sue. 

(20) Refusal to receive security. 

(21) Revenue Board. 

(22) Review. 

(23) Revision and appeal. 

(24) Sanction for prosecution. 

(25) Scope. 

(26) Scope of appeal. 

(27) Trial. 

(28) Miscellaneous. 

(1) Amendment. 

Cl. 15 — Amendment— Effect— No retrospective effect. 

The amended Letters Patent which came into force 
on 31st January, 1928, making the judgment of a single 
Judge of the High Court in a second appeal appealable 
only with the lca\e of the Judge does not apply retros- 
pectively to second appeals landing at the time of the 
amendment. 115 Ind. Cas. 811 --^52 Mad, 361 = 
29 M.L.W. 390 1929 M.W.N. 57 - A. l.R. 1929 

Mad. 381 ^ 56 M.L.J. 369 (5.B.). 

(2) .Appeal. 

Cls. 15, 44— rAppejil — Order passed in appeal 

under S. 39, Arbitration .Act — No appeal, lies under 
Cl. 15 

No second appeal lies under Cl. 15 of the Letters 
Patent from an order passed in appeal under S. 39, 
Arbitration Act, in view of S. 39 (2) of the Arbitration 
Act and Cl. 44 of the Letters Patent. (1945) 1 M.L.J. 
54 = 58 M.L.W. 10 (1) = 1945 M.W.N. 164 (2) - 
I.L.R. (1945) Mad. 564 A. l.R. 1945 Mad. 184. 

Cl. 15 — Appeal- Order on claim petition by single 

Judge. 

Neither S. 283 nor S. 591 of the C.P. Code, 1882, 
takes away the right of appeal conferred by Cl. 15 of 
the Letters Patent from an order of a single Judge of 
the High Court on a claim petition. 39 Mad. 1196 = 
17 M.L.T. 208 =(1915) M.W.N. 211 =28 Ind. Cas. 
367. 

—Cl. 15 — Appeal — Order on claim petition. 

Four persons lent money on mortgage, the deed, 
with the consent of all. being prepa.-cd in favour of 
one of them alone. It however specified the amount 
that each had advanced and provided that if the nominal 
mortgagee should receive any instalments from the 
mortgagors, they should be distributed among them 
according to the amount advanced by them. The 
nominal mortgagee died, leaving a will appointing 
executors, who had not. however, taken out probate. 
A judgmcnt-cre<litor of the mortgiigor attached the 
property. The three mortgagees filed a claim petition. 
Held: (1) An appeal lies from an order by a Judge 
sitting on the Original Side of the High Court, dismissing 
a claim preferred under Ss. 278 and 282 of the Code of 
Civil Procedure (1882J by the mortgagees of immovable 
property which has been attached in execution of a 
decree ; (2) The applicant could put in the claim 
petition, for they had ‘ some interest ’ in the attached 
property within the mc«ining of S. 279 of the Code. 
If the nominal mortgagee was the agent of the applicants, 
they had a legal interest in the properly attached, and 
if he was a trustee, they had a beneficial or equitable 
interest in it. A beneficial interest is as much an 
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interest ’.\ithin the meaning of S. 279 as a legal interest 
in tlic properl;, attached. 11 M.L.J. 346 25 M. 555. 

Cl. 15— Appeal— Order refusing leave to file Letters 

Patent Appeal agaitist judgment of single Judge jn 
second appeal. 

An order refusing lease to appeal under the Letters 
Patent .tg.iin-'i the judcmeni of a single Judge in second 
appeal is a part of the judgment in the second appeal 
itself, and against such an order there is no appeal 
under Cl. 15 of the l.eiiers Patent. I.I..R. (1050) Mad. 
747 A.I.R. 1950 Mad. 2K> 62 M.L.W. 816 = 1949 

M.W.N. 690 (i94')) 2 M.L.J. 641. 


Cl. 15 ~.\ppeal —Order setting aside order of 

al>atcmcnt. 

An appetil lies under Cl. 15 of the Letters Patent 
against an order of a single Judge of the High Couil 
sitting on the Original Side setting aside the abatement 
of a suit, assucli «'rder is Judgment under Cl. 15. 2 L.W. 
948 31 Ind. Cas. 38. 


CIs. 15 and 44 — \ppca! against judgment of single 

■Judge in second appeal — Necessity for certificate of 
fitness for appeal. 

By C! 15 of the Letters Patent (Madras) it is necessary 
that the Judge who has passed the judgment in a second 
appeal shall certify it as a fit ca.se for appeal in order 
that an appeal under that clause may he. It cannot be 
suggested that Cl. 44 in any way abrogates the cfT^t 
of Cl. 15. 228 Ind. Cas. 640 A.I.R. 1947 Mad. 5 (I) 

- 1946 M.W.N. 508 (1) « (1946) 2 M.L.J. 165. 


(3) Certificate. 


-Cl. 15— Certificate. 


By Cl. 15 of the Letters Patent it is necessary that the 
Judcc who has passed the judgment iri a second 
shall certify it as a fit ca.se for appeal »n order that an 
appeal under that clause may lie. It is wrong to 
suggest that Cl. 44 somehow abrogates 
CL^I5. (1946) 2 M.L.J. 165 = 1946 M.W.N. 508 -- 
A.i.R. 1947 Mad. 5 (1). 

Cl IS— Certificate— Refusal by Single Judge to 

grant certificate under S. 205, Government of India Act 
— Interference in appeal. 

When a Single Judge of a High Court hearing a 
revision petition has refused to grant a certificate 
under S 205, Government of India Act. the Utters 
Patent Bench cannot interfere with his order. The order 
of the Single Judge is the order of the High Court 
within S. 205. (1945) 1 M.L.J. 37 = 58 M.L.W. 87 (2) 
= 1945 M.W.N. 162 (1) = A.I.R. 1945 Mad. 156 = 
I.L.R. (1945) Mad. 623. 


Cl. 15 — Certificate. 

The Judge granting a certificate under Cl. 15. declaring 
the case a fit one for appeal, has no power to limit 
the ground of appeal. It is for the higher Appellate 
(2ourt to say what arc the questions it will allow to be 
raised. A.I.R. 1941 Mad. 481 = 1941 M.W.N. 456 = 
53 M.L.W. 650 = (1941) 1 M.L.J. 800 = I.L.R. (1941) 
Mad. 775 = 196 Ind. Cas. 87 (F.B.). 


(4) Committal for contempt. 

Cl. 15 — Committal for contempt. 

Appellant giving undertaking not to alienate property 
in suit — 'Alienation in breach — It is contempt — (Drder 
committing appellant to prison is appealable under 
Cl. 15. A.I.R. 1943 Mad. 541 = (1943) I M.L.J. 400 = 
56 M.L.W. 316 = 1943 M.W.N. 462 = I.L.R. (1944) 
Mad. 197 = 210 Ind. Cas. 425. 

(5) Court-fee. 

— -Cl. 15— Court-fee — Appeal from order of Judge 
of High Court— Fee payable is that payable under the 


Charter Act directly and not under S. 3 of the Court-fees 
Act. • 

S. 3 of the. Court-fees Act must be controlled by 
S. 15 of the High Courts Charter Act. S. 15 of that 
Act which speaks of the settling fees to be allowed to 
Sheriffs. Attorneys and all clerks and officers of the Court, 
will not cover a case of Court-fee payable on a memo- 
randum of appeal from an order of a Judge of a Chartered 
High Court because S. 3 of the Court-fees Act clearly 
points to the fee which is to be taken by the officer as a 
perquisite. The power under which Court-fees arc 
levied on the Original Side of the High Court was 
derived from the general powers to issue general rules 
for regulating the practice of Courts, Such powers 
necessarily include imposition of fees and the collection 
of them, and the <2ourt can collect the fees only through 
its proper officers. The fee leviable on an appeal is 
the fee pavabic for the time being to the officers of ihe 
High Conn by virtue of the High Courts Charter Act 
dirtily. 70 Ind. Cas. 813=45 Mad. 849 1922 
MW.N. 511 = 16 M.L.W. 210 A.I.R. 1922 Mad. 
421 -- 43 M.L.J. 436. 

(6) Criminal jurisdiction. 

—Cl. 15 — Criminal jurisdiction. 

No appeal lies to the High Court from the decision 
of a Judge of the High Court in the exercise of criminal 
jurisdiction. 71 Ind. Cas. 126 45 Mad. 928 = 16 

M.L.W. 365 1922 M.W.N. 594 31 M.L.T. 287 = 

24 Cr. L.J. 78 A.I.R. 1922 Mad. 495 = 43 M.L.J. 375 
(F.B.). 

(7) Criminal trial. 

— — Cl. 15— Criminal trial — Appeal. 

No appciil lies under Cl. 15 of the Letters Patent 
against an order passed by a single Judge of the High 
Court in the cxcrciw of its Criminal Rcvisional Juris- 
diction. 27 M. 510. Fo//. 2 L.W. 363 = 16 Cr. L.J. 
464 29 Ind. Cas. 96. 

Cl. 15 — Criminal trial — Order for compensation 

under S. 250 of the Cr. P. Code. 

An order for compensation under S. 250 of the Cr. 
P. Code is an order in a criminal trial and the Judgment 
of the single judge of the High Court in revision from 
that order is not open to appeal under Cl. 15 of the 
Letters Patent. 19 Cr. L.J. 208 = 43 Ind. Cas. 624. 

Cl. IS — Criminal trial — Order to grant trial. 

An order of a High Court Judge to grant trial to an 
accused person is an order in a criminal trial. It is 
not a judgment within Cl. 15 and is therefore not 
appealable to a Division Bench. 19 M.L.J. 478 = 
11 Cr. L.J. 279 = 4 Ind. Cas. 871. 

Cl. 15— Criminal trial— Order passed in revision 

under Cr. P. Code, S. 488— Appeal. * 

The order of a single Judge of High Court passed 
in revision in proceedings under S. 488. Cr. P. 
is one passed in a “criminal trial” within Cl. 15 of the 
Letters Patent and no appeal lies therefiom. 39 Mad. 
472= 28 M.L.J. 483 = 17 M.L.T. 330= 16 Cr. L.J. 326 
= 28 Ind. Cas. 662. 

CL 15— Criminal trial— Revision— Order of a single 

Judge — Appeal, Cr. P. Code, S. 118. . 

No appeal lies against the order of a single 
on a revision petition presented against the order m 
Magistrate acting under S. 118 of Cr. P. Code. 
ceedings taken for binding over persons to j.i. 
peace under Ch. VIII of Cr. P. Code arc criminaUnais 
within Cl. 15 of the Letters Patent. The 
the Letters Patent commencing with S. 22 dealing wi 
criminal jurisdiction gives the right of app^l 
the order of a single Judge acting as a Court of 
39 Mad. 539 = 28 M.L.J. 307 = (1915) M.W.N. 224 « 
16 Cr. L.J. 303 = 28 Ind. Cas. 527. 
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Cl. 15 — “Criminal trial” — Judgment — Order 

passed in revision under S. 145, Cr. P.C.— Appeal. 

The judgment of a single Judge of the High Court, 
passed on revision in proceedings under S. 145, Cr. P.C. 
is not one made in a criminal trial” within the meaning 
of S. 15 of the Letters Patent ; and consequently, 
appeals lie from such orders. 17 M.LJ. 158. 

Cl. 15 — ’Criminal trials. 

Appeal lies from order of Judge on original side 
extending time for prosecution under S. 195, Cl. 6. 
9 C.W.N. 321 — 32 C. 379. Also Order of remand. 
35 C. 1096. 

Cl. 15 — Appeal lies from order refusing to issue 

commission to witness beyond 200 miles. 30 M. 143. 

Cl. IS— Appeal lies from order refusing to issue 

commission to examine witness. 14 M.L.J. 329 28 

Mad. 28. 


(8) Difference of opinion in Bench. 

Cl. 15— Difference of opinion in Bench. 

In appeals governed by S. 96, when the tv.o Judges 
of the High Court arc divided in opinion, the judgment 
of tliat Judge who confirms the decree of the lower 
Court prevails. 86 Ind. Cas. 857 - 21 M.L.W. 721 
A.l.R. 1925 Mad. 1032. 


(9) Finding of fact. 

— --CI. 15— Finding of fact. 

A finding that a person was insane during certain 
period cannot be challenged in Letters Patent Appeal. 
55 M.L.W. 476 A.l.R. 1942 Mad. 606 = 1942 
M.W.N. 496 = (1942) 2 M.L.J. 206 - I.L.R. (1943) 
Mad. 107 = 202 Ind. Cas. 747. 


(10) Interlocutory iffders. 


Cl. 15 — Interlocutory order. 

An order on an interlocutory application in a second 
appeal granting stay of proceedings in the lower Court 
till disposal of the second appeal is a ‘■judgment'' within 
the contemplation of Cl. 15 of the Letters Patent I Madras) 
against which an appeal lies. 61 M.L.W. 70 A.l.R. 
1948 Mad. 371 = 1948 M.W.N. 66 = (1948) 1 M.L.J. 
62. 


Cl. 15— “ Interlocutory order” — Order refusing 

stay. 

Where an application to the High Court for slay 
of execution could not have been made independently 
of and apart from the second appeal pending, it is the 
appellate jurisdiction of the High Court that is invoked, 
and the order of dismissal of application is made in 
exercise of that jurisdiction ; over such an order Letters 
Patent Appeal under S. 15 docs not lie. 53 Mad 158 
30 M.L.W. 976 = 1929 M.W.N. 878 = A.l.R. 1930 
Mad. 427 = 57 M.L.J. 783. 


CL 15 — Interlocutory order. 

An order made by a single Judge refusing a slay 

of execution is not a judgntent within the meaning of 

ri' }l therefrom. 95 Ind. Cas. 808 = 

14 M.L.W. 701. 


Cl. 15 — lotcriocatory uder. 

An order refusing to stay execution of a decree is 
not a judgment within the meaning of S. 15 of the Utters 
Patent ®nd ii, therefore, not appealable under that 
section. The fact that an order under S. 244 has been 
declared to amount to a decree for the purposes of the 
Code of Civil Procedure does not give it the force of a 
judgment under the Utters Patent. 24 M. 358. 

——a. 15— Interlocutory order— Order to bring person 
on record u legal representatire. 


^ order directing the respondent in an anneal 
to be brought on the record as the legal renrosemt 
live of the deceased original appellant is not^a iucru 
mem wi hin the meaning of Cl. 15, and is not apS 
able under the Letters Patent, for it is not i hS 
mom which finally settles the rights of partics‘bun?is 
the cfiect of al owing litigation which is proceeding^lo 
furilKi- proceed to a final adjudication to 

Such an order stands on a ditVerent footing from 
an order selling aside an abatement. 37 M L W dfio 
= 64 M.L.J. 493 (1933) M.W.N. 237 ^ AIR 19^? 

Mad. 417 - 56 M. 689 = 142 Ind. Cas. 679! ” 

——Cl. 15— Interlocutory order— Order adding nartv 
Order adding a party is not a ‘‘judgment” and 
therefore IS not appealable. 1930 M.W N 97) - A i n 
1930 Mad. 987 -60 M.L.J. 237. ' “ 


Cl. 15 — Interlocutory order. 

Where a civil revision petition is filed and interlocu 
tory applications are made in the civil revision petition 
for reliefs, the High Court can only act in its exercise 
of revisional jurisdiction in dealing with these upplica- 
lions and orders passed on such applications in the 
exercise of that jurisdiction arc not appcalabie under 
the Lciicrs Patent. 107 Ind. Cas. 813 —51 Mad 165 
- 1928 M.W.N. 30 27 M.L.W, 18 -MR 

Mad. 169 -- 54 M.L.J. 323. 

Cl. 15 - -Interlocutory order— Order allowing evidence. 

An order giving permission to a party to adduce in 
the first appeal Court evidence which that Court luul 
refused time to the party to call is not a final judeinent 
or order within Cl. 15. 105 Ind. Cas. 720 A I R 

1927 Mad. 1021. 


Cl. 15 — Interlocutory order. 

Under Cl. 15 an order of a merely intcriocutoi-y 
nature passed by a single Judge on the Original Side 
I.S not appealable. 75 Ind. Cas. 901 ^ 18 M L W 615 
1923 M.W.N. 894 --A.l.R, 1924 Mad, 234 = 46 
M.L.J. 71. 


Cl. 15 — Interlocutory order. 

An order on an independent proceeding auxiliary 
to the suit such as one for interim injunction or a 
Receiver's appoimmcni is a Judgment under S 15 
though it docs not affect the merits of the suit and 
determine any rights. The word judgment in S. 15 
covers a preliminary or inierlocuiory judgniem as well as 
linal ones but not an interlocutory order. This inter- 
pretation is uncoiurolled by C.P. Code. An order 
vieclining to frame an issue asked for by a party is not 
appealable. To make an adjudication a judgment 
Its effect should be to pul an end to the .suit or proceeding 
in which the adjudication is given so far as the Court 
is concerned, its form being immaterial. If the adjudi- 
cation is a mere step to obtain time, ilic adjudicaiion 
is not a judgment. 35 Mad. I (1910) M.W.N. 697 . 
8 M.L.T. 453 21 M.L.J. 1 8 Ind. Cas. 340 (F.B.). 

(11) Judgment. 

CL 15 — ‘ .ludgmcnl 

Order dismissing application by decree-holder of 
insolvent for a sum of money in the hands of Official 
A.ssigncc is a ‘judgment ‘ and IS appealable. 25 M 406 
= 12 M.L.J. 282. 

Cl. 15— Judgment — Dismissal of ease by single 

Judge. 

Where a single Judge dismissed a case with costs 
in the exercise of his discretion, the order is not a judg- 
ment under Cl. 15 and no appeal lies. 8 MLT 288 
= (1910) M.W.N. 423 = 7 Ind. Cas. 695. 

Cl. 15-^udgmeot— Order refusing to extend time 

for paying costs. 

Application for restoration of suit dismissed for 
default- Applicant ordered to deposit costs of si it 
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before certain date, on fulfilment of %vhich the order of 
dismissal would stand as set aside — Appliciition for 
extension of time for payment — Court's order refusing 
to extend time — Such onler is judgment and is appea- 
lable. 1936 M.W.N. 915. 


S. 15 — Judt-ment — Order as to costs. 

An order awarding costs though discretionar>' is a 
judgment witlnn S. 15 and is appealable. 22 Ind. Cas. 
551 (Mad.). 


Cl. 15 — Judgment — Order as to costs. 

An order as to costs is not a “judgment ” within the 
meaning of S. 15 of the Letters Patent, and is conse- 
quently not appealable. 17 M.L.J. 569. 

Cl. 15 -Judgment— Order to furnish security for 

costs - -Appeal. 

An order, iltat plaintiff should fi^nish security for 
costs is a judgment within the meaning of S. 15 of the 
Letters Patent. 26 M. 502. Also 13 M.L.J. 362 — 
27 M. 121. 


Cl. 15 — Judgment— Taxation of costs. 


An order as to costs passed by a Judge, sitting on 
original side, on a review of taxation by 
oinccr is a ‘ Judgment ’ and hence appwlable. 42 Mad. 
352 — 9 L.W. 322 = 36 M.L.J. 351 “ 25 M.L.T. 292 — 
50 Ind. Cas. 14 (F.B.). 

Cl. IS — Judgment— Order calling for finding. 

In an appeal against a decree of the City Civil Judge 
in a suit for recovery of damages for breach of corUract, 
a single Judge of the High Court directed the trial Court 
to take fresh evidence that may be adduced by the parties 
on the issue as regards the dififcrcncc in the price of 
tlic goods on the date of the receipt and the date of 
delivery and send up its findings on the evidcr^ so 
recorded. In an appeal against that order under Cl. 15 
of the Letters Patent, on a preliminary objection as 

to the maintainability of the app^l. 

HeUI. the order calling for a finding was not a judg- 
ment ” within the meaning of Cl. 15 of the Utters 
Patent and the appeal was incompetent. I.L.R. (1949) 
MX319-=A.I.Rr^l949 Mad. 169 = 1948 M.W.N. 
^6 = 61 M.L.W. 531 = (1948) 2 M.L.J. 191. 


-Cl. 15 — Judgment— Order calling for finding. 

An order of a single Judge calling for a finding on 
an issue newly framed by him, or old, whether raised 
in the pleadings or not is not a judgment within Cl. 15, 
for no right or title can be said to be adjudicated upon 
by the mere framing of an issue and by directing that 
issue to be tried. 99 Ind. Cas. 585 = 25 M.L.W. 95 = 
38 M.L.T. 206 = A.I.R. 1927 Mad. 317. 


Cl. 15 — Judgment — Order granting review. 

An order which not only grants a review but also 
amends the decree, is a judgment under Cl. 15 and is 
therefore appealable. 106 Ind. Cas. 172= 1927 M.W.N. 
411 = A.I.R. 1929 Mad. 261. 

— . — Cl. 15— Judgment — Orders in ancillary proceedings 
— Independent proceeding ancillary to suit but not step 
towards judgment — Order is judgment. 

An order in an independent proceeding which is 
ancillary to the suit, not instituted as a step towards 
judgment, but with a view to rendering the Judgment 
effective if obtained, is a Judgment within the meaning 
of Cl. 15 of the Letters Patent. 

Where during the pendency of a suit by a Mahomedan 
widow to recover her share in the properties of her 
deceased husband in the hands of the other heirs an 
order was passed to the effect that the plaintiff should 
be paid a certain sum every month for licr maintenance. 

Held, that an order imposing an obligation of this 
future in a pending suit is clearly more than a mere 
i|wp towards final judgment or a mere interlocutory 


order necessary for proceeding with the suit and that 
it is a “ judgment ’* within the meaning of Cl. 15. 86 
Ind. Cas. 909 = 21 M.L.W. 308 = 1925 M.W.N. 109 = 
A.I.R. 1925 Mad. 443 = 48 M.L.J. 395. 


•Cl. 15 — Judgment— Orders in partnership suit. 


In a suit for dissolution of partnership and accounts, 
when the suit came for trial, the Court without deter- 
mining any of the matters in controversy in the suit 
passed the following order:— “The whole ease is 
referred to the Official Referee to determine what share 
the plaintiff had in the business carried on by the deceased 
H, and having determined that to take a full account 
as in an ordinary partnership action and repoit to this 
Court.” 

Held, that the order is not an mienm decree or even 
a judgment within the meaning of Cl. 15 of Letters 
Patent 73 Ind. Cas. 903 = A.I.R. 1924 Mad. 406. 

Cl. 15 — Judgment— Order on application for injunc- 
tion. 

An order on an application for an huerim injunction 
is a judgment within the meaning of this Article, as its 
effect is to render the final judgment effective, ifobtained. 
95 Ind. Cas. 956 = 21 M.L.W. 310 A.I.R. 1925 
Mad. 586. 

.n 1 C iiMlntnpnf- -Order on Official Referee’s 


report. 

An order referring back a report of the Official 
Referee for further consideration is not a final order 
determining the rights of the pa.rtics witliin the meaning 
of Cl. 15 as a Judge is not precluded from varj'ing or 
discharging such report and that it cannot take effect 
until it has received his imprimatur. Therefore, no 
appeal lies from that order. 107 Ind. Cas. 639 = 
51 Mad. 235 = 1928 M.W.N. 45 = 27 M.L.W. 172 - 
A.I.R. 1928 Mad^470 = 54 M.L.J. 136. 

Cl. 15 — Judgment — Order refusing amendment of 

plaint — Appeal. 

An order refusing leave to amend is not a judgment. 
(1916) 1 M.W.N. 146 = 3 M.L.W. 107 = 32 Ind. Cas. 
423. 


CL 15— Judgment — Order refusing inspection. 

An order refusing to allow inspection of certain 
accounts which were disclosed in the affidavit of docu- 
ments of a parly is not a judgment within the mearung 
of Cl. 15. 100 Ind. Cas. 642 = 25 M.L.W. 483 = 
1927 M.W.N. 162 = A.I.R. 1927 Mad. 409 = 52 M.L.J. 
192. 

Cl. 15— Judgment— Refusal to transfw case. 

An order refusing to transfer case is not app^able 
under Cl. 15. 106 Ind. Cas. 890 = 39 M.L.T. 605 = 
1927 M.W.N. 804 = A.I.R. 1928 Mad. 232. 


CL 15 — Judgment— Refused to transfer case. 

An order refusing to transfer a suit from one 
to another cannot be said to put an end to any ot me 
rights of the parlies, as its effect is only to allow the 
proceeding to go on and so no appeal lies against it. 
107 Ind. Cas. 806 = 51 Mad. 330 = 27 M.L.W. 164 - 
A.I.R. 1928 Mad. 209 = 54 M.L.J. 710. 


CL 15— Judgment— Order transferring suit. 

An appeal lies from an order of the 
on the Original Side transferring a suit front the 
Court to the High Court under CL 13 of 
Patent, the order being a judgment within the 
of CL 15 of the Letters Patent. 73 Ind. Cas. . 
1923 M.W.N. 681 = 47 Mad. 136 = A-I.R. 1924 Maa. 
W * 45 M.L.J. 153. 


C. 15 — Judgment — Preliminary issue. a th & 

Where there is an issue directly to be tried M ^ 
is decision of a Judge upon matters in issue iflfh® ... 
between the parties, one cannot but call what ne u u, 
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judgmeat. 68 Ind. Cas. 921 = 16 M.L.W. 608 - 
31 M.L.T. 284 «= A.I.R. 1923 Mad. 44 = 43 M.L.J. 
480. 


Q. 15 — Judgment— Refusal to extend time for 

award. 

. An order refusing to enlarge the time for the submis- 
sion of an award remitted to the umpire on an appli- 
cation under S. 13, Arbitration Act, is a judgment and 
IS appealable. 109 Ind. Cas. 70 == 51 Mad. 103 = 1928 
M.VV.N. 107=: 27 M.L.W. 51 = A.I.R. 1928 Mad.69 = 
54 M.L.J. 49 (F.B.). 

Cl. 15 — Judgment— Refusal to strike off pleadings. 

An order by a Judge sitting on the Original Side 
of the High Court refusing to direct certain allegation 
in defendants' written statement to be struck out at the 
instance of the plaintiff as being unnecessary and scanda- 
lous is not a judgment. 91 Ind. Cas. 566 = 1925 
M.W.N. 785 « 22 M.L.W. 868 = A.I.R. 1926 Mad. 64 
= 49 M.L.J. 632. 

■ Cl. 15 — Judgment — Stay of execution — Judgment 

Is one that puts an end to proceedings before the Court — 
Appeal lies against stay of execution. 

Per KmsHNAN, J. — The test seems to be not what 
is the form of the adjudication but what is its clfect 
on the suit or proceeding in which it is made, If its 
effect, whatever its form may be and wliatever may 
be the nature of the application on which it is made, 
is to put an end to the suit or proceeding so far as the 
Court before which the suit or proceeding is pending 
is concerned or if its effect, if it is not complied with, 
is to put an end to the suit or proceeding, the adjudica- 
tion is a judgment within the meaning of tlie clause. 
An adjudication on an application which is nothing 
more than a step towards obtaining a final adjudication 
in the suit is not a judgment within the meaning of the 
Letters Patent, 

Per Waller, J. — “All orders passed after contest 
inter paries are judgments.” 

An appeal lies under the Letters Patent against 
the order of a single Judge refusing slay of execu- 
tion pending the disposal of an appeal or second 
appeal in this Court. Tl\e fact of there being a dec- 
laration is no bar to this Court staying the execution 
of the decree. 79 Ind. Cas. 109 = 47 Mad. 316 - !9 
M.L.W. 427 = 34 M.L.T. 32 = 1924 M.W.N. 167 « 
A.I.R. 1924 Mad. 597 = 46 M.L.J. 138. 


Cl. 15 — Judgment — Stay order. 

The word ‘judment’ docs not include an order 
^ntmg stay of further proceedings on terms during 
the pendency of an appeal preferred from preliminary 
decree m a mortgage suit and an appeal against such 
order by judgment-debtor dissatisfied by the terms 
imposed IS not maintainable. 117 Ind, Cas 123 = 
29^M,L.W. 510 = A.I.R. 1929 Mad. 197 -= 56 M.L.J, 

'Cl. 15— Judgment — Stay order. 

granting injunction staying executior 

P. of the High Courl 

appealable. 102 Ind. Cas 396 = 

—Cl. 15— Judgment— Stay order. 

An order of a single Judge of the High Court siayins 
execu ion of a dwree of a moffussll Court is a “judg- 
ment within tho mraaing of Cl. 15 and an appeal 
therefrom '• under that clause. IOC 

K 'P^'i M.L.W. 511 =38 

52 ^ 

— -Cl. 15-^udgmeat— -Stay ordar. 

No appeal Ilea under O. 15 . of the Letters Pateni 


from an o^er of a single Judge of the Hiuh Court 

*** ^ 30 Ind 

■Cl. 15 — ^Judgment — Transposing parties. 


A determination, call it what you will uhicb ivi« 
cftect, whether on a technical ground or on the merits 
of putting an end to the proceeding.s as regards the 
particular people or m loio is a judgment and is appeaU 
able ; but if the pronouncement Iciwes the suit free 
to go on then it is not a judgment within the meaning 
of the clause. Every order on a contested petition it 
not a judgment. The line dividing judgments from 
orders must be drawn somewhere short of this An 
order passed on the Original Side of the High Court 
transferring certain persons from the position of the 
defendants to that of plaintiffs is not a decision the 
ettect of which is to put an end to the suit or proceeding 
and therefore it is not a judgment within Cl. (15) 94 

Ind. Cas. 456 = 49 Mad. 539 ^ 23 M.L.W. 592 =» 
1926 M.W.N. 366 = A.I.R. 1926 Mad. 554 = 50 M.L.J. 
36! . 


Cl. 15 — Judgment— Refusal to extend time for 

furnisliing security. 

An order refusing to extend time for furnishing 
security ordered 10 be deposited for staying an admin- 
istration suit and thus dismissing the appliaition for 
slay is not a judgment. 105 Ind. Cas. 124 = 26 M L W 
333 -39 M.L.T. 146- 1927 M.W.N. 809 = A I R 
1928 Mad. 154 = 53 M.L.J. 494. 


Cl. 15 — Judgment in revision. 

An order of a single Judge of High Court interfering 
with the order of tho lower Court in revision is a judg- 
ment, and is therefore, appealable. An order of a single 
Judge of the High Court rejecting a revision pettion on 
the ground that the objection therein taken to the 
jurisdiction of the lower Court was not subsUintiatcd 
amounts to a judgment and is appealable. An appellate 
Court has no jurisdiction in an appeal from an order 
under S. 195, Cr. P.C., to direct the lower Court to take 
fresh evidence. Ss. 568, 569, C.P.C., are not made 
applicable by S. 647, C.F.C., to proceedings before 
Civil Courts under S. 195, Cr.P.C. Proceedings under 
S. 195, Cr. P.C. arc of a criminal rather than of a civil 
nature, notwithstanding that such proceedings before 
Judges of Civil Courts may be rcvisable under S 622 
C. P. Code. 30 M. 311 = 17 M.L.J. 123 = 2 
M.L.T. 84. 

—Cl. 15 — Judgment. 

An order directing a receiver in a suit to advance 
money to a guardian ad litem to conduct the defence 
on behalf of a defendant is not a judgment. 24 M. 511. 

Cl. 15 — Judgment. 

The fact that notice was sent or that the parties 
were heard or that costs were awarded cannot necessarily 
make the refusal a judgment. But where the Court 
is bound to decide one way or the other, any question 
of right or liability, the order, whatever iliat may be, 
is a judgment irrespective of the form or language in 
which it is express^. 27 M. 432. 

Cl. 15— Judgment— Provincial Small Cause Courts 

Act, S. 25 — Order under. 

A single Judge of the High Court when disposing of 
an application under S. 25 of the Provincial Small Cause 
Courts Act (9 of 1887J exercises “Appellate jurisdic- 
tion ’’within the meaning of S. 13 of the High Courts 
Act and his order is a judgment even when the Judge 
merely declines to interfere in revision. It is immaterial 
whether before such refusal the records were called for 
and a notice issued to the other side. An appeal lies 
from such an order under S. 15 of the Letters Patent 
In matter* of discretion, the Court will not ordinarily 
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inicrferc in appeal tliouch it has jurisdiction to do so. 
39 Mad. 235 18 M.L.T. 46 = 29 M.L.J. 12 = 29 Ind. 

Cas. 846. 

- - -Cl. 15— .luilLtment— Dismissal of revision petition 
under S. 25 of .\ct (9 of 1887)--“ Dismissal ” after 
notice — Appeal. 

The ■■ diimissal" of a revision petition under S. 25. 
of Act (9 of 1887). by a .single Judge of the High Court 
is a mere refusal to interfere in the exercise of his dis- 
cretion and is not a judgment within the meaning of 
S. 15 of the Letters Patent. Consequently there is 
no appeal in such a Citse. The fact that such refusal 
is after notice to the other side and after the records 
arccalled for does not make it a judgment. 27M.340. 

Cl. 15 — Order of single Judge — Small Cause — 

Revision. 

A Letters Patent Appeal will lie against an order of 
rejection by a single Judge of the High Court of a petition 
for revision of a Small Clause judgment. [The LettcfS 
Patent have now been amended so as to exclude an 
appeal in a case like this.] 1 M.L.W. 726 = 16 M.L.T. 
253 27 M.L.J. 480 = (1914) M.W.N. 832 = 26 Ind. 

Cas. 57. 

Cl. 15— Order of High Court Judge on a revision 

petition under S. 25 of Act (9 of 1887) — Appeal. 

Under Cl. 15 no appeal lies to a Bench of the High 
Court against the order of a single Judge deciding a 
revision petition under S. 25 of the Act (9 of 1817). 
6 M.L.T. 345 = 3 Ind. Cas. 953. 

(12) Land Acquisition Appeal. 

— CIs. 15and36— Land Acquisition Appeal— Dissenting 
judgment — Appeal. 

The decision of the High Court in an appeal under 
S. 54 of the Land Acquisition Act is not a judgment 
within Cl. 15 of the Letters Patent. 41 Mad. 943 = 
8 M.L.W. 261 = 24 M.L.T. 155 = 35 M.L.J. 110 = 
(1918) M.W.N. 540 = 49 Ind. C:as. 27. 

(13) Leave to appeal. 

Cl. 15— Leave to appeal — Second appeal— Decision 

of single Judge — Leave to appeal — Considerations— 
Leave whether can be restricted to some points. 

No hard and fast rule can be laid down as regards 
the grounds on which leave to appeal should be granted 
by a Judge under Cl. 15 of the amended Letters Patent 
against his decision passed in second appeal. The 
mere fact that there was a question of fact involved 
in the second appeal or that the second appeal was 
allowed and the decision of the lower Appellate Court 
reversed or modified, or that the valuation of a second 
appeal was not insigniheant, is not by itself conclusive 
for the grant of such leave to appeal. Leave to 
appeal however may be limited to certain points only 
in which case the appellant will be confined to such 
points. Where the decision in second appeal was 
based on the construction of a deed of adoption which 
contained certain peculiar provisions. 

Held, that leave should be refused. Principles 
applicable to granting of leave to appeal elaborately 
discussed. 53 Mad. 405 = 1930 M.W.N. 65 = 31 
M.L.W. 254 = 58 M.L.J. 388. 

Cl. 15 — Leave to appeal — Refusal. 

An order refusing leave to appeal against a judgment 
in second appeal is not appealable. 

Even if an order refusing leave to appeal could be 
regarded as a judgment under the first part of Cl. 15, 
an order to a dilTerent effect by a Division Bench on 
appeal therefrom would not suffice to confer right of 
appeal against the second appellate decree, because, 
under the second part of Ci. IS, the second appellate 
vccrcc will be appealable only on a certificate granted 


by the Judge who heard the second appeal. (1935) 
M.W.N. 1308 - 42 M.L.W. 941 = A.I.R. 1936 Mad. 
134 59 M. 293 = 160 Ind. Ca.s. 1036. 

^Cl. 15— Leave to appeal— Refusal. 

The inleniion of the legislature as appearing from 
Cl. IS is that a judgment passed by a single Judge in 
a second appeal after 1st February, 1929, is final and not 
appealable and that an appeal could be entertained 
against the said judgment only if the Judge who decided 
the second appeal granted leave to appeal. If leave to 
appeal is refused by such Judge no appeal lies from the 
order refusing Icijvc to appeal. 121 Ind. Cas. 621 = 
52 Mad. 952 = 30 M.L.W. 386 = A.I.R. 1930 Mad. 75 
= 57 M.L.J. 398. 

— - — Cl. 15— Leave to appeal as pauper — Order excusing 
delay in applying for leave to appeal as pauper. 

An order refusing to set aside an order excusing 
delay in the presentation of an applictuion for leave 
to appeal as a pauper and admitting the appeal is 
not a 'judgment' within Cl. 15 and no appeal lies 
therefore under the Letters Patent. (1936) M.W.N. 41 
= 43 M.L.W. 310 = 70 M.L.J. 306 = 59 M. 656 = 
A.I.R. 1936 Mad. 387 = 161 Ind. Cas. 416. 

(14) New point. 

Cl. 15 — New point. 

The question, as to the reasonableness and sufficiency 
of notice to quit given by a landlord to his tenant for a 
year, is a pure question of fact and not one of law ; 
and so, if it is not specifically raised in t!)c lower Courts 
it cannot be raised for the first time in a Letters Patent 
Appeal in the High Court. 118 Ind. Cas. 279 = 30 
M.L.W. 583 A.I.R. 1929 Mad. 617. 

(15) Order refusing to bring on record assignee. 

Cl. 15 — Order refusing to bring on the record assignee 

of plaintiff. 

An appeal lies from an order refusing to order assignee 
of plaintiff to be brought on the record, as such order 
amounts to a judgment. 24 M. 252. 

(16) Order refusing to grant bail. 

Cl. IS — Order refusing lo grant bail — Order in 

criminal trial — Appeal. 

An order refusing to grant bail before the actual 
commencement of the trial is not a judgment within 
the meaning of S. 15 of the Letters Patent, but is an 
order in a criminal trial within the meaning of that 
clause. 19 M.L.J. 478 = 4 Ind. Cas. 871. 

(17) Order under S. 195, Cr. P. Code. 

Cl. IS— Order under S. 195, Cr. P. Code. 

Whether an appeal lies under the clause against 
an order of the High Court under S. 195, Cr. P. Code is 
doubtful. 39 Mad. 768 = 18 Cr. L.J. 434 = 38 Ind. 
Cas. 994. 

(18) Pauper petition. 

Cl. 15 — Pauper petition — Grant of— Appeal. 

Appeal lies from an order by a single Judge on the 
Original Side giving leave to sue in forma pauperis. 
Such order being a judgment, is within the meaning of 
Cl. 15 of the Utters Patent. 85 Ind. Cas. 201 =48 
Mad. 700 = 20 M.L.W. 845 = 35 M.L.T. 136 = A.I.R* 
1925 Mad. 167 = 47 M.L.J. 932. 

Cl. 15 — Pauper petition— Refusal of— Appeal. 

Whether there may be a right of appeal against an 
order rejecting an application for leave to file a menio- 
randum of objections in forma pauperis or not, in® 
appellate Court should not interfere. The quastion is^ 
one of the exercise of discretion and when the determin- 
ation complained of is merely the result of the exercise 
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of discretion on the part of the Judge in a matter, which 
was a proper subject for the exercise of that discretion 
the appellate Court would riahtlv decline to interfere. 
3 M.H.C.R. 384, Appl. 94 Ind.Cas. 45 - 23 M.L.W. 
511 = 1926 M.W.N. 255 = A.l.R. 1926 Mad. 656 - 
50 M.L.J. 426. 

(19) Refusal to revoke leave to sue. 

Cl. 15 — Refusal to revoke leave to sue. 

An order refusing to revoke an order giving leave 
to sue on the Original Side of the High Court is not a 
jdugment and thus no appeal lies therefrom. 105 Ind. 
Cas. 159 = 50 Mad. 770 - 26 M.L.W. 227 - 39 M.L.T. 
339 = A.l.R. 1927 Mad. 846 = 53 M.L.J. 329. 

(20) Refusal to receive security. 

—Cl. IS — Refusal to receive security — Appeal. 

An order refusing to receive security for costs directed 
to be furnished is, within the meaning of S. 15 of the 
Letters Patent, a judgment, and an appeal lies against 
such order. Where an order directing the appellant 
to furnish security for the costs of respondent did not 
specify a day within which to furnish the security and 
the Court afterwards refused to receive the security 
furnished, it was held, that the order was wrong and the 
appellants were directed to furnish security within a 
specified day. 12 M.L.J. 34 = 25 M. 654. 

(21) Revenue Board. 

—Cl. IS — Revenue Board. 

The mere fact that the Civil Procedure Code is made 
applicable to proceedings under the Act including 
presumably the proceedings of the Board of Revenue 
cannot by itself convert the Board of Revenue into a 
Civil Court subordinate to the High Court unless for 
some other reason it is a Civil Court subordinate to the 
High Court, such as is referred to in S. 3, C.P. Code, 
which it is not. Unless it can be said that the Board of 
Revenue is subject to the superintendence of the High 
Court when acting under S. 205 it is impossible to 
hold that it is a Court subordinate to the High Court. 

The Board of Revenue exercises judicial powers 
and is in that sense a Court as pointed out in 9 Cal. 295 
but tliat doc.s not make it necessarily an inferior Coujt 
subject to the High Court as the superior Court. In 
the absence of anv provisions declaring the Board of 
Revenue to be subject to the appellate jurisdiction of 
the High Court it must be held that it is not so subject. 

Cl. 16, Letters Patent, says that every Civil Court 
of the Presidency is subject to the appellate jurisdiction 
of the High Court. S. 15, Charter Act (Replaced by 
S. 107, Government of India Act) provides that every 
Court subject to the appellate jurisdiction of the High 
Court is subject to its power of superintendence. Read- 
ing these two provisions together every Civil Court 
of the Presidency is subject to the Hi^ Court's power of 
superintendence, in other words, is subordinate to 
that Court. 9 Cal. 295 (P.C.), Foil. 

Rtwenuc Courts, although so designated, on account 
of their more limited jurisdiction, are nevertheless, 
pro^rly understood, Civil Courts. 

The revenue officers having been by the very terms 
of the Act, constituted Courts, when hearing certain 
suits or applications, it is a necessary corollary, that the 
Board, governed as it is by the same rules of procedure, 
should also be deemed a Court, when dealing with the 
same matters at a later stage. 

It is wrong to assume that the Courts mentioned 
in S. 107 of the Government of India Act (S. 15 Charter 
Act) as being subject to the High Court's appellate 
jurisdiction, are restricted to such Courts as were in 
. . exiiienoe, at the time of the passing of the Charter Act 
dr the issue of the Letters Patent. 114 Ind. Cas. 161 
A»IJL 1928 Mad. 1032 « 55 M.L.J. 798 (F.B.). 


(22) Review. 

CL 15— Review — Order refusing to rtviou ju(l"itu nt 

p.isswl ill second appeal. *■ 

Cl. 15. when properly consUucd. means that no 
judgment of a .Uidge of the High Court in tlie c'crcisc 
of second appellate jurisdiction is appealable wiihoui 
leave. An order of Higlr Court refusing to grant 
review from its judgment passed in second appeal is 
an order made in the exercise of si:ch second appellate 
jurisdiction. Consequently, there is no appeal without 
leave from stich an ordei. A.l.R. 1938 Mad 399 = 
47 M.L.W. 178 - (1938) M.W.N. 312 = (1938) 1 M L J 
402 = l.L.R. (1938) Mad. 633 - 177 Ind. Cas. 762.' ‘ ’ 

Cl. 15 — Review of judgment passed in appeal under 

C.P. Code, S. lU—Practicc. 

The High Court is competent to entertain an applica- 
tion to review a judgment passed in a Lettcis Patent 
Appeal. S. 114. C.P.C. applies to judgment under the 
High Court’s Letter Patent. 40Mucl.651 — 19 M.L.T 
126 = (19)6) 1 M.W.N. 135 = 3 L.W. 172 -- 32 M.L.J. 
144 = 32 Ind. Cas. 873. 

(23) Revision and appeal. 

Cl. 15 — Revision and appeal. 

Whether it is doubtful whether the decision appealed 
from was in revision or second appeal but the party 
aggrieved had a right of .second appeal, it must be 
construed as an appeal and a Letters Patent Appeal, 
would lie in an appropriate case. A.l.R. 1930 Mad. 
489. 

(24) Sanction for prosecution. 

—Cl. 15 — Sanction for prosecution. 

A siinction for prosecution by a single Judge sitting 
on the Original Side is an order and not a judgment 
and no appeal lies. 71 Ind. Qvs. 126 == 45 Mad. 928 = 
16 M.L.W. 365 1922 M.W.N. 594 =- 31 M.L.T. 287 

*= 24 Cr. L.J. 78 « A.l.R. 1922 Mad. 495 - 43 M.L.J. 
375 (F.B.). 

— ^ — Cl. lS~Sanclion — Judgment — Criminal trial — Pro- 
bability of conviction. 

An order passed under S. 195. Cr. P.C. is not a sen- 
tence or order ‘ in a criminal irial ’ and is therefore 
appealable under Cl. 15 of the Letters Patent. 12 M.L.J. 
408. 

(25) Scope. 

— . — CIs. 15 and 39 — Scope — Final judgment in appeal 
by the Judges of the High Court against judgment of the 
Original Side Judge of the H igh Court — Whether governed 
by Cl. 39 of the Letters Patent. 

An appeal preferred to a Bench of Judges against 
a decision of a single Judge sitting on the Original Side 
of the Jligh Court under the provisions of Cl. 15, 
Letters Patent, confers, not original, but appellate 
jurisdiction upon the Court to entertain an appeal ; 
and when such an appeal has been entertained and 
heard, it is pursuant to the appellate jurisdiction con- 
ferred by Cl. 15. Though the appeal relates to a matter 
decided in the exercise of the ordinary original civil 
jurisdiction, the appeal itself is not in the exercise of 
that jurisdiction, but as mentioned in the exercise of 
appellate jurisdiction. That being the position such a 
judgment in respect of which an application for leave to 
appeal to the Judicial Committee of His Majesty’s 
Council is made is not a final judgment, decree or 
order in the exercise of the Court’s original jurisdiction, 
and hence it docs not come within Cl. 39 of the Letters 
Patent. 61 M.L.W. 214 = A.l.R. 1948 Mad. 331 = 
1948 M.W.N. 189 = (1948) 1 M.L.J. 230. 

Cl. 15 — Scope. 

Cl. 15 is not controlled by Civil P C., and hence 

an appeal against the judgment of a single Judge of 
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fho High Co’jrl passed on appeal under O. 43, Civil 
P.C. lies under Cl, 15. 38 M.L.W. 96 = A.I.R. 1933 
Mad, 570 = 65 M,L,J. 222 - 56 M, 915 = 11933) 
M.W.N. 850 = 145 Ind. Ca.s- 449 ([•,B.). 

- -Cl. 15 -Scope. 

Cl, 15 of the Letters Patent is not controlled by 
S. 105. C.P. Code, Anil it is open to a person though 
he does not appeal against the order of remand, to 
attack it in his appe,;! against the final decree. 118 Ind. 
Cas. 291 30 M.L,\V. 787 = A.I.R. 1929 Mad. 349. 

Cl. -Scope and nature. 

Per Tmiruvf.nkat,\ch.\p.i.^r J. — Both S. 98. C.P. 
Code, and Cl. 30. Letters Patent, arc mere rules of pro- 
cedure, differing in that respect from Cl. 15, Letters 
Patent, which gi\es a right of appeal in certain cases 
from tiic decision of a single Judge or of a Division 
Bench. 1 16 Ind. Cas. 343 = 29 M.L.W. 823 ^ 52 Mad. 
563 = A.I.R. 1929 Mad. 641 = 57 M.L.J. 264 (F.B.). 

(26) Scope of appeal. 

Cl. 15 — -Scope of appeal — Whole case if open. 

Where there is an appeal under Cl. 15 of the Letters 
Patent the whole case is open on the appeal and not 
merely the point upon which the Judges composing the 
Division Bench had differed. 32 Mad. 95 =4M.L.T. 
110 = 18 M.L.J. 497 = 1 Ind. Cas. 977 (F.B.). See 
too 11 M.L.J. 10 (F.B.). 

(27) Trial. 

Cl. 15 — Trial— If includes appeal. 

The word “ Trial " includes an appeal under Cl. 15 
of the Letters Patent. 22 M.L.J. 44 = 10 M.L.T. 502 = 
(1911) 2 M.W.N. 479 * 12 Cr. L.J. 565 = 12 Ind. Cas. 
653. 

Cl. 15 -Miscellaneous -Order of single Judge 

directing prosecution under S. 478, C'r. P. Code — Appeal 
Cf. F. Code, Ss. 215 and 478. 

Even if an appeal lies under Cl. 15 of the Letters 
Patent from an order of commitment under S. 478 
of the Cr. P.C, by a Judge of the High Court trying a 
Civil Suit in the Original Sid;, the order cannot under 
S. 215 of the same Code be set asidcc cxept on a point 
of law. 21 Cr.L.J. 28 = 10 M.L.W. 568 = 37 M.L.J. 
652 = 54 Ind. Cas. 172. 

CIs. 15, 18— Miscellaneous — Insolvency Act, S. 73. 

Where Judges of the High Court hearing an appeal 
from a Commissioner’s order in Insolvency do not agree 
in their opinion, a further appeal lies according to 
S. 15, S. 18 confers the power given by S. 73 of the 
Insolvency Act but docs not deny the right of further 
appeal. 34 Mad. 121 = 8 M.L.T. 101 = 6 Ind. Cas. 
387. 

Cl. 15. See C.P.Code, S. 104. 13 M.L.J. 497. 

Cl. 15 — Application for postpoocment of. 

A suit was referred to a Judge in Chambers and a 
certificate was agreed to by the defendant which left 
certain matters undermined. The case was set down 
for hearing in order that a decree might be passed in 
terms of the certificate. The plaintiff applied for a post- 
ponement of the passing of the decree will the matters 
had been determined. Held, that the application should 
be granted. 24 M. 252. 

——Cl. 16 — Revision — Revenue Court’s decision. 

No revision lies under S. 115, C.P. Code, or S. 107 
of the Government of India Act or Cl. 16 of the Madras 
Letters Patent against an order of the Revenue 
Divisional Officer acting imder Act (3 of 1895) as such 
officer is not a Court subject to the superintendence 
of the High Court, Meaning of * appellate jurisdiction ’ 
discussed. 66 Ind. Cas. 556 = 14 M.L.W. 548 = 1921 
M.W.N. 767 -A.I,R. 1922 Mad. 337 - 41 M.L.J. 577. 


Cl. 16 — Court subordinate to High Court closed 

for vacation — .\ppeal, if can be received by High Court. 

The Higli Court has no jurisdiction to receive an 
appeal which should be filed in a Court subordinate 
to it, when that Court is closed for vacation. A.I.R. 
1945 Mad. 423 = 58 M.L.W. 329 = (1945) 2 M.L.J. 
131 = 1945 M.W.N. 418 = I.L.R. (1946) Mad. 261. 

Cl. 17 — Scope of the jurisdiction under — Power of 

High Court to appoint guardian in respect of the undivided 
property of minor members of a Hindu joint family and 
to sanction sale of such property. 

In the exercise of its inherent jurisdiction vested in it 
under the Letters P.itcnt, which jurisdiction is preserved 
by S. 3 of the Guardian and Wards Act, the High Court 
has power to appoint a guardian in respect of the person 
and property of minors covering even their undivided 
interest. 

The father and manager of a Hindu joint family 
who had besides five minor sons, two adult sons JHid 
his wife and an unmarried dauglrter who iiavc rights of 
maintenance, applied under Cl. 17 of the Letters Patent 
for being appointed guardian of the ancestral joint 
family properly belonging to the minor sons and for 
sanction of the sale of that property as being beneficial 
to the interc.st oftlic minor sons. On a question whether 
the High Court had jurisdiction to entertain such an 
application and power to pass the orders as prayed for. 

Held, that the High Court would be justified in appoin- 
ting the guardian both by virtue of the power conferred 
under Cl. 17 of the Letters Patent and of the practice 
in this High Court and according sanction to the proposed 
sale as, in the circumstances, it was highly advantageous 
and beneficial to the interests of the entire familyinclud- 
ing the minor coparceners, subject of course to proper 
safeguards being provided for the minors’ share of the 
purchase money being invested in Government securities 
and deposited with the Registrar of the Court. A.I.R. 
1949 Mad. 260 = (1948) 2 M.L.J. 47. 

Cl. 17 — Infants. 

In Cl. 32, there is no restriction cither as to place or 
persons, as it provides in the most general terms, that 
the Supreme Court, in the matter of appointing guardians 
for infants, is authorised to follow the same order and 
course, as that “ observed in that part of Great Britain 
colled England.” The High Court can have jurisdiction 
over an infant though not of British birth although 
residing outside the limits of the Presidency town. 
(1936) M.W.N. 1285 = 44 M.L.W. 904 = 71 M.L.J. 
873 = A.I.R. 1937 Mad. 51 = I.L.R. (1937) Mad. 383 
= 169 Ind. Cas. 189. 

CL 17 — Giartcr of 1800, CL 22 — Inhabitant of 

Madras can invoke jurisdiction for protection of parental 
ri^ts. 

By Cl. 22 of Charter of 1800, jurisdiction is conferred 
upon the Supreme Court (Madras) over the inhabitants 
oi Madras, irrespective of any question of race or birth. 
Where a person owns a valuable and spacious house at 
Madras, for which he pays the rates, keeps up an estab- 
lishment there and resides in it during his visits to the 
city at frequent intervals, he would answer the descrip- 
tion of ” inhabitant of Madras.” (1936) M.W.N. 1285 
= 44 M.L.W. 904 = 71 M.L.J. 873 = A.I.R. 1937 
Mad. 51 = I.L.R. (1937) Mad. 383 = 169 Ind. Cas. 
189. 

CL 17 — Resident of Madras can invoke jurUdicIi®® 

for protection of parental rights. 

Cl. 17 does not impose as a conditioa the residence of 
the infant for the exercise of the jurisdiction thereunder. 
A. rwident of Madras can, therefore, invoke the 
diction of the High Court of Madras for the 
of his right as a parent. The question as to where tne 
children are residing is immateri^ so long as they are 
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within the Presidency. (1936) M.W.N. 1285 = 44 
M.L.W. 904 = 71 M.L.J. 873 = A.I.R. 1937 Mad. 
51 -= I.L.R. (1937) Mad. 383 = 169 Ind. Cas. 189. 

Cl. 18 — Power of High Court to entertain Insolvency 

petition of mofussil debtor. 

Under Cl. 18 the High Court is not empowered to 
adjudicate a debtor, who is outside tlte limits of the 
Presidency Town, an insolvent, and pass inicrim orders 
even when the mofussil Courts which would ordinarily 
exercise the jurisdiction happen to be closed. The 
clause only means that, with regard to the original 
jurisdiction of the High Court, that is to be governed 
by the Presidency Towns Insolvency Act and that with 
regard to the appellate jurisdiction in respect of cases 
arising under the Provincial Insolvency Act, that is 
to be regulated by tliat Act. (1934) M.W.N. 157 =« 
66 M.L.J. 428 - A.I.R. 1934 Mad. 314 = 39 M.L.W. 
493 = 57 M. 453 = 148 Ind. Cas. 849. 

Cl. 18— Scope. 

Cl. 12, Latters Patent, does not affect the provisions 
of Cl. 18. 112 Ind. Cas. 149 = 51 Mad. 540 = 28 

M.L.W. 285 = A.I.R. 1928 Mad. 732 = 55 M.L.J. 
171 (F.B.). 

Cl. 21— Inherent powers. 

The High Court has inherent powers apart from S. 1 5 1 , 
Civil P. C. but can exercise them only on Original Side. 
A.I.R. 1944 Mad. 161 = 1943 M.W.N. 731 = 56 M.L.W. 
698 = (1943) 2 M.L.J. 557 = 216 Ind. Cas. 44. 

Cl. 21— Scope. 

Where the Hi^ Court deals as appellate or revisional 
authority with a case coming from a mofussil Court, 
it can only apply such law or equity and rule of good 
conscience as would be applied by the mofussil Court. 
Therefore, it can grant only an injunction in respect 
of such a case in accordance with the provision of O. 39. 
Consequently, the High Court has no power in such a 
case to grant an injunction slaying the execution of a 
decree in a mofussil Court pending a revision petition. 
37 M.L.W. 110 = (1933) M.W.N. 18=64 M.L.J. 
112 = 56 M. 563 = A.I.R. 1933 Mad. 500 = 141 Ind. 
Cas. 607. 

Cl. 25— Scope. 

Per MockeK &ndtLakshmana Rao, JJ. — The words of 
Cl. 25 give a most important and unfettered right of 
reservation of points of law at Sessions. A.I.R. 1936 
Mad. 353 =(1936) M.W.N. 281 = 43 M.L.W. 548 
- 70 M.L.J. 635 = 37 Cr.L.J. 637 = 162 Ind. Cas. 
592 (2) (F.B.). 

Cl. 25 — Scope. 

The plea of autrefois acquit arose “ in the trial ” or 
“ in the course of the trial ” according to Cl. 25 or 
S. 434, Criminal P.C. and was taken at proper lime 
and that the trial Judge was entitled to reserve the ques* 
tion if he thou^t fit as a point of law which had arisen 
In the trial. A.I.R. 1936 Mad. 353 = (1936) M.W.N. 
281 - 43 M.L.W. 548 = 70 M.L.J. 635 = 37 Cr.L.J. 
637 - 162 Ind. Cas. 592 (2) (F.B.). 


High Court constituted under S. 6 (b) of the indim 
Criminal ^w Amendment Act, 1908. is\>pcii lo cm^v 
on a certificate granted by the Advocalc-Cicncnl 
Ci. 26 of the Letters Paten?. The Courl ofVevicw 
go into matters not covered by tlic certificate of Advoc-ite 
General. 3^ Mad. 397 =(1912) M.W.N. 549 := i\ 
M.L.T. 1 = 13 Cr.L.J. 352 = 14 Ind. Cas. 896 (F.B.). 


Cl. 26— Alleged inadmissible evidence allowed. 

Per Full Bench (A/nff/jnin« Nair and Curenv’,, rr 
dissenting).— “ Decision” in Cl. 26 docs not cover a 
case where the Judge has not applied Ids mind to the 
matter and ha- not pronounced an opinion on it Conse 
qucntly where the Judge has allowed ceriairi allcced 
inadmissible c\idcnce and no objection is taken to it 
either at the lime when the evidence is given or when 
such evidence is referred to by the Judge in his summing 
up to the jury, there is no decision on a point of law 
regarding the admissibility of sucli evidence and as 
such the granting of certificate by Advocate-General 

is incompetent. 

Per Madhavan Nair, J. — On an inquiry following 
the gram of a certificate the High Court has jurisdiction 
to say that the Ad\ocaie-General’s certificate is mis- 
conceived and should not have been granted on the 
ground that there is no decision on a point of law in- 
volved in the case and if it comes to that conclusion, 
the petition may straightaway be dismissed without 
any further consideration of the merits of tlic case 
(1934) M.W.N. 1410 = A.I.R. 1935 Mad. 486 -42 
M.L.W. 53 =- 58 M. 523 = 36 Cr.L.J. 1398 = 68 M.L J 
1 (Sup.) = 158 Ind. Cas. 662 (F.B.). 


CI.26 — Altering sentence. 

The expression ‘alter the sentence’ in Cl. 26 of tlie 
Letters Patent includes setting it aside. 1 he Higli Court 
can on review not merely reduce ilic sentence' but has 
the power to set aside the conviction. 1930 M.W N 
249 (F.B.). 


CI.26— “ Decision.” 

//eW. J. dissenting) that the word ‘decision’ 
in Cl. 26 includes cvei^' mental conclusion on W'hich the 
judgment or charge is based and not merely matters 
actually staled at the Bar for the direct decision of the 
Court. It thus includes directions, misdirections or 
non-dircctions, to a jury. 1930 M.W.N. 249 (F.B.). 

Cl. 26—“ Point of law.” 

The expression “ point of law ” in Cl. 26 of the Letters 
Patent means the same thing as matter of law in S. 418 
of the Cr. P. Code. It includes such misdirection or 
non-dircction as would permit an api>cal against the 
verdict of a jury. And misdirection includes not only 
an error in laying dow'ii the law by which the jury are 
to be guided but also a defect in summing up the evidence 
or in not summing it up or in summing it up erroneously. 

Per Eddy, J., dissenting.—* A point of view ’ referred 
to in Cl. 26 means a point of law submitted to and decided 
by the trial Judge or any direction as to the law given 
by him in the course of his summing up to the jury 
1930 M.W.N. 249 (F.B.). 


Cl. 25 — In the trial, ilgnlflcaoce of. 

For the purposes of Cl. 25, it is not necessary that 
the point referred should have been taken at the trial 
and decided by the Judge. The words “ in the trial ”, 
in the Letters Patent and “ on the trial " in the English 
Court of Crown Cases Act. on which are founded the 
provisions of Cl. 25 mean the same thing. A.I.R. 1936 
Mad. 353 -(1936) M.W.N. 281 -43 M.L.W. 548 
- 70 M.L.J. 635 - 37 Cr.L.J. 637 « 162 Ind. Cas. 
592 (2) (F.B.). 


25 and 26— Criminal Law Amendment 

(14 of 1908), S. 6 (2) — Jodgmcol muda^Appeal. 

Tbe judgment of a speicnl Criminal Bench 0 


Ad 


Cls. 28, 29— Power of High Court to stay criminal 

proceedings taken in consequence of order under 
S. 476. Cr.P.C. — Stay of proceedings pending appeal 
on the civil side from original decree. See HIGH 
COURTS ACT, S. 15. 18 M.L.J. 466 = 31. M 510 
— 4 M.L.T. 186. Also 3 Bom. L.R. 58 *= 25 B. 478, 

CI. 36 — Per Krishnan Pandalai, J. — Tlie correct 

procedure to be followed by the Judge to whom a case 
is referred under Cl. 36 of the Letters Patent of the 
Madras High Court is to send the case back for 
disp<^l to the referring Judges after pronouncing his 
opmion. though it may be possible in some cases for 
the referee Judge to decide the whole case in accord- 
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ance with thc\iew of the majoritv. (1934) M W N 
]>5 ■ 3‘) W.l.W. 5S8 A I R. ')934 Mad. 436 = 
721 57 Mad. 979 152 InJ. Cas. 75. 

— ( I. 3fi l ull IR-ikIi decision doubted -Reference to 
iirser Ucticii Projjer procedure. 

For Ih’iuk'}’. ( .J . and RciUv. J. -When a question of 
law has he.'ii referred to a Full Bench and the Bench 
t>r the m.ijorit;. . ol the Bench has given an answer no 
-ludgc sininj alone and no Bench of two Judges is at 
liberty to disregard th.it answer or to treat it as not 
binding on them as il it was an ttpinion expressed obiter 
in disposing t»f an t>rdinar> ease and unnecessary for 
the disposal ol that case, or to refer it to a larger Bench. 
I he proper procedure is to refer the matter to the Chief 
Justice who may then consider whether the question 
should be referred to a larger Bench. A.I.R. 1932 
Mad. 612 =(1932) M.W.N. 350 = 36 M.L.W. 292 
63 M.L.J.450 55 M.883= 140 Ind. Cas. 331 (F.B.). 

— ~CI. 36 — Difference of opinions among Judges. 

Per Full Bt'/fr/t.— Whether the appeal is under C.P. 
Code, or under the Letters Patent, the procedure to be 
adopted in either case by the High Court in case of an 
equal division of opinion between the Judges is to be 
governed by Cl. 36, Letters Patent, and not by S. 98, 
C.P. Code. 116 Ind. Cas. 343 = 52 Mad. 563 = 29 
.M.L.W. 823 A.I.R. 1929 Mad. 641 = 57 M.L.J. 
264 (F.B.). 

Cl. 36 — Difference among Judgc.s — In a Small Cause 

revision. 

In ease of difference among Judges forming the 
High Court Bench, S. 98, C.P. Code, does not apply 
but Cl. 36 of the Letters Patent applies and senior Judge’s 
opinion prevails. 85 Ind. Cas. 1016 = A.I.R. 1925 
Mad. 281 = 47 M.L.J. 876. 

Cl. 3(> -Difference of opinion — Revision — Procedure. 

In cases of difference of opinion in revision eases, 
Cl. 36 and not S. 98. C.P.C. regulates the procedure. 
18 M.L.T. 591 = 17 Cr.L.J. 42 = 32 Ind. Cas. 330. 

Cl. 36 — Civil revision petition — Heard by two Judges 

— Difference of opinion— Latlcrs Patent, Art. 36 applies 
and not S. 575 of Civil Procedure Code. 

Where a civil revision petition is heard by two Judges 
and there is a different^ of opinion between them, S. 575, 
C.P.C. ( O.C.), applies and not Art. 36 of the Letters 
Patent. 25 M. 548. 

Cl. 36 — Difference of opinion among Judges — Sanc- 
tion, Cr. P. Code, S. 195 (6). 

Where two Judges of the High Court differ in opinion 
as to whether a sanction given by the Lower Court 
should be revoked on an application under S. 195 (6) 
the provision in Cl. 36 of the Letters Patent applies and 
the opinion of the senior Judge prevails. 39 Mad 750 
= 11 M.L.T. 367 = (1912) M.W.N. 499 = 22 M.L.J. 
419 = 13 Cr.L.J. 209 = 14 Ind. Cas. 305 (F.B.). 

Cl. 36 — Scope. 

Per Thiruvenkatachariar, J.— Both S. 98, C.P. Code 
and Cl. 36, Letters Patent, ate mere rules of procedure, 
differing in iliat respect from Cl. 15, Letters Patent, 
which gives a right of appeal in certain eases from the 
decision of a single Judge or of a Division Bench. 1 16 
ind. Cas. 343 = 29 M.L.W. 823 = 52 Mad. 563 = 
A.I.R. 1929 Mad. 641 = 57 M.L.J. 264 (F.B.). 

Cl. 36 — Applicability of amended clause pending 

cases. 

The amended Cl. 36 applies to all pending casesv 
H9 Ind. Cas. 160 = 52 Mad. 584 = 29 M.L.W. 874 
1929 M.W.N. 564 = A.I.R. 1929 Mad. 497 = 57 M.L.J. 
22 (F.B.). 

~ — Cl. 36 — Senior Judge's decision to prevail — Appeal 
from Original Side of High Court. 


In an Original Side appeal, when Judges are equally 
divided in opinion, the opinion of the senior Judge 
prevails. S. 575, C.P.C. (O.C.) has no application. 
29 M. 1 at 24. 

S. 37 — Rule 105 of Appellate Side Rules— If ultra 
vires. 

R. 105 of the Appellate Side Rules of the High Court 
IS authorised by S. 37 of the Letters Patent, and is there- 
fore not uhra vires. R. 105 of the High Court Appellate 
Side does not contravene the provisions of the C.P.C. 
by limiting the right of appeal conferred by S. 100, 
C.P.Codc or by varying the provisions of O. 41 as to 
the mode of disposing of appeals. 2 L.W. 999 = 18 
M.L.T. 383 = 29 M.L.J. 784 = (1915) M.W.N. 817 = 
31 Ind. Cas. 74. 

Cl. 39 — Applicability. 

Final judgment In appeal by the Judges of the High 
Court against judgment of the Original Side Judge of 
the High Court. See LETTERS PATENT (MAD) 
CLS. 15 AND 39. (1948) 1 M.L.J. 230 = A.I.R. 1948 
Mad. 331 = 61 M.L.W. 214. 

CL 39 — Decree in testamentary matter. 

A decree of the High Court in a testamentary matter 
is appealable to His Majesty in Council when the case 
is such that if it were an ordinary civil ease it would be 
appealable under S. 109. 97 Ind. Cas. 836 = 49 Mad 
954 = 1926 M.W.N. 931 = A.I.R. 1926 Mad. 986 
= 51 M.L.J. 299. 

Cl. 39 — Deputy Collector sanctioning prosecution 

on Income-Tax Officer — High Court order refusing to 
quash proceedings, if appealable — Privy Council — Leave 
to appeal. 

Where the High Court refuses to quash by its writ of 
certiorari the prosecution sanctioned by a Deputy 
Collector on Income-Tax Officer, leave to the appeal 
of the Pri\y Council should be given under Cl. 39 of the 
Letters Patent, since it appertains to criminal juris- 
diction. Moreover Cl. 39 of the Letters Patent docs not 
apply to the ease of a writ of certiorari. 14 M.L.T. 
421 = 25 M.L.J. 565 = 14 Cr.L.J. 656 = 21 Ind. Cas. 
896. 

CL 39 — Order in insolvency proceedings — Appeal 

lies to Privy Council against order «ndcr S. 8. 

A judgment passed under S. 8 of the Presidency Towns 
Insolvency Act by the High Court in its appellate juris- 
diction setting aside or annulling a prior order is appeal- 
able under Cl. 39 of the Letters Patent to the Privy 
Council. 

In an insolvency matter (original or appellate) an 
application for leave to appeal lies under Cl. 39 of the 
Letters Patent, even if no such application lies under 
S. 109 of the C.P. Code. 91 Ind. Cas. 126 = 35 M.L.T. 
57 = 22 M.L.W. 362 = A.I.R. 1925 Mad. 243. 

^ Cl. 39 — Revisional jurisdiction of the High Court 

is a part of appellate jurisdiction under Cl. 39. 1934 
M.W.N. 5(F.B.). 

Cl. 39 — Order in revision by single Judge — No appeal 

lies to the Privy Council from the decree or order of one 
Judge of a High Court. 

By S. 44 of the Letters Patent, the Letters Patent 
are subject to imperial legislation. So S. 39 of the 
Letters Patent fails as against S. HI of the C.P. Code. 
Hence, though since the amendment of the Letters 
Patent, the judgment of a Single Judge sitting in revisi^ 
is not appealable to two Judges and therefore roay.l^ 
regarded as a final decree of a High Court from which 
a right of appeal to the Privy Council is given in all^^ 
by S. 39 of the Letters Patent. S. Ill of the C. P* 
prevails and no appeal lies to the Privy Council 
the. decree of a single Judge of a High Court. 7* Ind. 
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Cas. 604 = 46 Mad. 958 = 18 M.L.W. 655 = 1923 

M.W.N. 719 = A.I.R. 1924 Mad. 399 = 46 M.L.J. 117. 

— ~C1. 39 — Small Cause revision — Question raised in — ■ 
Leave must be granted on substantial question of la>v. 

Under Cl. 39 of the Letters Patent, leave to appeal 
to the Pri>^ Council should be granted where the decision 
of the High Court involves a substantial question of 
law even in cases of revisions under S. 25 of the Provin- 
cial Small Cause Courts Act, if they necessitate the 
interpretation of the section of the statute which may be 
of great private importance. In this case the question 
was about the meaning of S. 12 of Madras Estates Land 
Act and the right in dispute was not exactly measurable 
in money. 66 Ind. Cas. 686 = 1922 M.W.N. 46 = 15 
M.L.W. 140 = 30 M.L.T. 42 = A.I.R. 1922 Mad. 34 
= 42 M.L.J. 78. 


Cl. 39 — 'Suspension of Vakil from practice. 

No leave to appeal to His Majesty in Council can be 
granted against an order suspending a Vakil from prac- 
tice which is a disciplinary matter and not a judgment. 
69 Ind. Cas. 290 = 16 M.L.W. 328 = 1922 M.W.N. 
530 = 31 M.L.T. 173= A.I.R. 1922 Mad. 440 = 43 
M.L.J. 382 (F.B.). 


Cl. 41 — Right of appeal to Privy Council depends on 

High Court declaring case as fit. 

The right of appeal given by Cl. 41 is subject to the 
proviso that the High Court shall declare that the case 
IS a fit one for appeal. The High Court, therefore, 
has the duty of satisfying itself, before declaring a case 
fit for appeal, that the case falls within the limits pre- 
scribed by the Privy Council for the entertainment of 
appeals in criminal matters. A.I.R. 1935 Mad. 793 
= (1935) M.W.N. 5 = 68 M.L.J. 93 (Sup).= 42 M.L.W. 
140 = 37 Cr.L.J. 64 = 159 Ind. Cas. 240 (S.B.). 

Cl. 44 — If abrogates the effect of Cl. 15. See 

Letters Patent (Madras), CIs. 15 and 44. (1946) 2 
M.L.J. 165 = A.I.R. 1947 Mad. 5 (1). 


— ~CI. 44 — Appeal to Privy Council— No appeal lies 
to the Privy Council from the decree or order of one .Fudge 
of a High Court. 

By S. 44 of the Letters Patent, the Letters Patent 
arc subject to Imperial legislation. So S. 39 of the 
Letters Patent fails as against S. Ill of the C. P. Code. 
Hence, though since the amendment of the Letters Patent, 
the judgment of a single Judge sitting in revision is not 
appealable to two Judges and therefore may be regarded 
as a final decree of a High Court from which a right of 
appeal to the Privy Council is given in all cases by S. 39 
of the Utters Patent. S. 1 1 1 of the C.P. Code, prevails 
and no appeal lies to the Privy Council from the decree 
of a single Judge of a High Court. 75 Ind. Cas. 604 
= 46 Mad. 958 = 18 M.L.W. 655 = 1923 M.W.N. 
719 = A.I.R. 1924 Mad. 399 = 46 M.L.J. 117. 


11.44 — Scope of. 

The provisions of Cl. 44 do not enable Courts b’ 
Implication to supplement the Utters Patent by importini 
« all Acts ejusdem generis passed by the Governor 
Ocnoral in Council. The provision is only intended t< 
empower the Governor-General in Council to Icgislat. 

supplement the omission in the Utter 

* M.W.N: 135 = ; 
au^’87? " M.L.T. 126 = 32 M.L.J. 144 = 32 Ind 


(Malta)— S. 33— Membership of Senale or AssembI 

Court of Ap^l in Malta is finally to determine a 
quwlions which may arise as to the right of any nerse 
to be or renjwn a member of the Senate or the Ugi 
lative Ass^bly imd w appeal does not lie to the Boai 
of Privy Council. 124 Ind. Cas. 582 = A I R 19‘ 
P.C. 227 - 59 M.LJ. 416 - 33 M.L,W. 51 ffic). 


(Nagpur) Cl. 10 — .Applicability — Judgments deli- 
vered prior to constitution of High Court. 

.,9: J'^ <Jpals with appeals against judgments of the 
Judges of the High Court or of one Judge of any Divi- 
sion Court and it has no application to judements 
dcliv|ercd preuous to the constitution of the High Conn. 

fnd Cas^I07? ^ 


Cl. 10 — Applicability. 

The right of appeal from a decree of a single fudge 
to the High Court is not governed by S. 96 or S inn 
or S. lot of the Civil P.C. but by Cl. 10 of the Letters 
Patent. The Code makes no provision fo^ an appeal 
within the High Court, that is to say, from a Single 
Judge of the High Court. 1940 N.L.J. 37 = A 1 R 
1940 N.ig. 39 = I.L.R. (1940) Nag. 141 = 186 Ind Cas 
129(F.B.). 

(Nagpur) Cl. 10 .Judgment ’’—Meaning of— 

Order appointing a receiver — Appeal. 

The word Judgmeul ” in Cl. 10 of the Letters Patent 
means “* decree'’ in civil cases. The mere fact that a 
particular order is one from which an appeal lies as 
an appeal from an order under the C.P. Code, docs not 
make that order a decree. An order appointing a 
receiver, although appealable as an order made by an 
original Court, would not render it a judgment. Such 
an order passed by a single Judge of the High Court 
during the pendency of an appeal is not appealable 
under Cl. 10 of the Letters Patent. I.L.R. (1947) Nag. 
51 -= 229 Ind. Cas. 222 = 1947 N.L.J. 51 = A.I.R. 
1947 Nag. 159. 

(Nagppr) Cl. 10— Judgment— Meaning. 

The word ’judgment ’ as used in Cl. 10 means in civil 
cases a decree. Order admitting legal representative 
on record is not a "judgment.” A.I.R. 1946 Nac. 
424 = I.L.R. (1946) Nag. 482 = 1946 N.L.J. 377. 

■—"■Cl. 10 — ‘ Judgment ’ — Meaning of. 

A jud^ent in the Letters Patent must mean not a 
judgment as defined in the Civil P.C. but a judgment 
in its final definitive sense embodying a decree. (Conse- 
quently, a decision by a Single Judge of the High Court 
in a matter concerning the admission of legal reprc.scn- 
lativcs on the record is not appealable under Letters 
Patent because it is not a decision of finality or 
one that goes to the root of proceedings. It has the 
effect of allowing the litigation which is proceeding 
to further proceed to a final adjudication. 1945 N.L.J. 
128 = I.L.R. (1945) Nag. 286 A.I.R. 1945 Nag. 
156. 

Cl. 10 — Judgment — Meaning — Order under O. 41, 

R. 5, Civil P. C. 

The term "judgment" in the Letters Patent of the 
High Court means, in civil cases, a decree and not .i 
judgment in the ordinary sense. An order granting 
stay of execution or refusing to vaatic the stay order 
already passed under O. 41. r. 5, Civil P. C. is not a 
decree within the meaning of S. 2 (2) Civil P. C. It is 
merely an order and not a judgment within the meaning 
of Cl. 10. No Letters Patent appeal, therefore, lies 
against such order. A.I.R. 1943 Nag. 282 =1943 

N. L.J. 389 = I.L.R. (1943) Nag. 453 = 21 1 Ind. Cat. 
237. 

Cl. 10— “ Judgment ” — Order dismissing appeal 

from order refusing to extend time for payment under 

O. 34, R. 2 (2). C. P. Code— Appeal. 

An order of a Judge of the High Court dismissing an 
appeal filed against an order of the trial Court refusing 
to extend the time for payment of mortgage-money 
under O. 34. R, 2 (2) C. P. Code, is not a decree as 
defined in S. 2 (2) but is an order as defined in S. 2 ( 14 ) 
C. P, Code, and is, therefore, not a judgment within 
Cl. 10 of the Letters Patent. Consequently no Letters 
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Patent appeal lies against the order. I.L.R. (1947) Nag. 
351 = A.l.R. 1948 Nag. 85 = 1947 N.L.J. 365. 

Cl. 10 — Judgment — Order refusing application for 

leave to appeal in forma pauperis. 

An order refusing an application for leave to appeal 
in forma pauperis is not a "judgment” within the 
meaning of Cl. 10 of the Letters Patent as it docs not 
amount to a decree, and is therefore not appealable. 
230 Ind. Cas. 449 = 1947 N.L.J. 26. 


Cl. 10— ‘ .Judgment -Order rejecting application 

to rehear second Appeal — .\ppcaiability. 

The term ‘judgment’ referred to in Cl. 10 of the 
Letters Patent for the Nagpur Higli Court means in 
ci\ il cases a decree as defined in S. 2 (2), C. P. Code. 
An order rejecting an application under O. 41, R. 21, 
C. P. Code, read with O. 42 of that Code, to rehear 
a second app’iiil. docs not come within the term ” decree 
and so it is not appealable under Cl. 10. I.L.R. (1948) 
Nag. 188 = A.l.R. 1949 Nag. 188 = 1948 N.L.J. 406. 


CL 10— Land Acquisition Act, S. 54 

Appeal can be filed from the decision of a single 
Judge cxerci.^ing powers in first appeal under S. 54, 
Land Acquisition Act. A.l.R. 1944 Nag. 284 = 1944 
N.L.J. 267 = I.L.R. (1944) Nag. 780. 


CL 10— Leave to appeal, if can be restricted to 

particular point of law. 

While granting leave to appeal under Cl. 10, it is 
competent for tlic Judge of the High Court to declare 
on what particular point of law he allows permission 
to appeal. A.l.R. 1943 Nag. 175 — 1943 N.L.J. 79 
=» I.L.R. (1943) Nag. 540 = 206 Ind. Cas. 602. 


CL 10. Leave to appeal should not be lightly 

given. Though it is doubtless very difficult to lay down 
a hard and fast rule, leave should not be granted 
where the matter in dispute is trifling, however interest- 
ing it may be. A.l.R. 1943 Nag. 23 = LL.R. (1943) 
Nag. 67 = 1942 N.L.J. 506 = 203 Ind. Cas. 67. 


CIs. 10, 27— Leave to appeal— Refusal— Judge— If 

can subsequently re-call his own order and declare case 
fit for appeal. 

R. 10 of the rules made by the Nagpur High Court, 
under the powers conferred by Cl. 27 read with sub-see. 
(1 ) of S. 1 06 of the Government of India Act, precludes 
any possibility of an applicant approaching a Judge 
a second time when his application for a declaration 
under Cl. 10 tliat the ease is a fit one for appeal has 
been refused. Hence when once a Judge has refused 
to declare that a ease is fit one for appeal under Cl. 10, 
he cannot subsequently revise or review his own order 
and recall it and declare that the ease is fit one for 
appeal under Cl. 10. A.l.R. 1940 Nag. 47 = 1939N.L.J. 
535 = I.L.R. (1940) Nag. 34 = 187 Ind. Cas. 253. 


CL 10— Leave when necessary. 

Leave to file an appeal under the pjttcrs Patent is 
necessary only for an appeal from a judgment passed 
by a single Judge in the exercise of his appellate powers 
in second appeal but not for those which are passed 
by him in the exercise of his original or first appellate 
jurisdiction. A.l.R. 19^ Nag. 39 = 1940 N.L.J. 37 
= I.L.R. (1940) Nag. 141 -= 186 Ind. Cas. 129 (F.B.). 

CL 10— Leave when given. 

As a rule one does not, on motion hiring, refuse to 
admit a second appeal unless one is satisfied that there 
is no case to be made out by the appellant. If a Judge 
is so clearly satisfied as to even refuse to admit the 
appeal, he is not justified in granting leave to file a 
Letters Patent Appeal which leave is only given as a rule 
where there is a point of law of difficulty and importance 
about witich the Judge entertains a doubt. A.l.R. 


1939 Nag. 193 = I.L.R. (1941) Nag. 460 - 1939 N.L.J. 
256 = 183 Ind. Cas. 341. 

4 

Cl. 10 — Limitation for appeal. 

In a Letters Patent Appeal, the time requisite for 
obtaining certified copies can be deducted to computing 
the period for limitation. I.L.R. (1944) Nag. 714 ** 
1944 N.L.J. 455 = A.l.R. 1945 Nag. 52 = 219 Ind. 
Clas. 390. 

CL 10 — ^Limitation. 

In a Letters Patent Appeal, the appellant is not entitled 
to urge grounds that arc concluded by the decision in 
second appeal except the one to which leave was con- 
fined. I.L.R. (1944) Nag. 743 = 1944 N.L.J. 337 = 
A.l.R. 1944 Nag. 370. 

Cl. 10— Limitation for appeal. 

It is desirable to warn the legal profession ‘ that the 
Letters Patent appeals may well be held to be out of 
limit if not filed within 30 days in future.’ 

(In this ease, however, the appeal was admitted even 
though out of time under the discretion to admit for 
good cause shownj. 

Quaere. — Whether in computing 30 days, the period 
during which the Court is closed should be excluded. 

Where an award made pursuant to the provisions of 
the Workmen’s Compensation Act comes to the High 
Court under S. 30. Workmen’s Compensation Act, 
and the m uter is disposed of by a Judge of the High 
Court, his decision docs not amount to a judgment 
within the meaning of Cl. 10 and therefore, no Letters 
Patent Appeal lies against it. But the Judge who has 
to deal with either an appeal or a reference under the 
Workmen's Compensation Act. might well be justified 
in any ease of difficulty or raising a point of importance, 
in referring the matter to a Bench. A.l.R. 1939 Nag. 
122 « I.L.R. (1939) Nag. 124 = 1939 N.L.J. 63 = 
182 Ind. Cas. 970. 

CL 10 — Order on reference under Municipalities Act. 

The answer of a single Judge of the High Court 
on a reference under S. 83 (2) C.P Municipalities Act, 
is merely an order of an advisory nature and no appeal 
lies from it under the Letters Patent. 1944 N.L.J. 
499 = I.L.R. (1944) Nag. 827 = A.l.R. 1945 Nag. 75 
= 220 Ind. Clas. 41. 

CLIO — Order passed in second appeal — Appeal- 

ability. 

Cl. 10 of the Letters Patent for the Nagpur High Court 
prohibits an appeal without special leave from the order 
of a single Judge of the High Court passed in the exer- 
cise of second appellate jurisdiction. The prohibition 
is on all orders passed in the exercise of that jurisdiction, 
whether or not they seek to uphold, revise or modify 
an order of a lower appellate court. I.L.R. (1948) 
Nag. 188 = 1948 N.L.J. 406 = A.l.R. 1949 Nag. 
188. 

CL 27 — Rule 10 of the rules made by Nagpur 

High <2ourt under the powers conferred by Cl. 27 read 
with S. 106 (1) of the Government of India Act precludes 
any possibility of an applicant approaching a Judge 
second time when his application for a declaration 
under Cl. 10 that the case is a fit one for appeal has 
been refused. 1939 N.L.J. 535 = I.L.R. (1940) Nag. 
34 = A.I.R. 1940 Nag. 47 = 187 Ind. Cas. 253. 

Qs. 29 and 10 — Decision of single Judge in sec^ 

apfieal — Leave to file Letters Patent Appeal 
Application for leave to appeal to Privy Council — If li*** 

Under Cl. 29 of the Letters Patent an application 
leave to appeal to His Majesty in Council Irom ™ 
decision of a single Judge in second appeal docs no 
lie, as CL 29 is confined to cases in which no 
lies to the Court and as Cl. 10 confers the 
of a Letters Patent Appeal from the decision ot 
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single Judge in second appeal. It is true that the 
right conferred by Cl. 10 could not be exercised in a 
particular case because leave was refused, but that 
IS a very different thing from saying that no appeal lies 
under Cl. 10. Cl. 10 deals with the right of appeal 
m general but merely circumscribes the conditions 
under which it can be exercised. The right of the Judicial 
Committee to grant special leave is of course not affected 
I.L.R. (1948) Nag. 425 = 1948 N.L.J. 304 = A.l.R. 
1949 Nag. 96. 

Cl. 29 — Final order. 

Meaning of— Partition suit— Appeal to sincle Judge 
of High Court— Order by single Judge declaring and 
bringing legal representatives of deceased party on 
record— Letters Patent Appeal to Divisional Bench from 
such order — Order of Division Bench that single Judge’s 
order was not ‘judgment ’ within Cl. It) and no appeal 
lay is not ‘ final order ’ contemplated by Cl. 29. 
A.I.R. 1946 Nag. 424 I.L.R. (1946) Nag. 482 = 
1946 N.L.J. 377. 


C1.29—“ Judgment.” 

Appeal to single Judge of High Court— Order by single 
judge declaring and bringing legal representatives of 
deceased parly on record.— Letters Patient — Appeal 
to Divisional Bench from sucli order — Order that sing c 
Judge’s order was not ‘judgment’ within Cl. JO and 
no appeal lay is not ‘judgment’ within Cl. 29. A.I.R. 
1946 Nag. 424 = I.L.R. (1946) Nag. 482 = 1946 N.L.J. 
377. 

CIs. 29, 30 — Petition by First Grade Pleaders of 

Nagpur Judicial Commissioner's Court to be enrolled 
as Advocate of High Court without stamp duty. 

The petitioners who were First Grade Plcaticrs of 
the Judicial Commissioner’s Court applied to be enrolled 
•ilher (a) as Advocates, of the High Court without 
any stamp duty being Icvi^l or (h) as Pleaders of the 
Higli Court without any stamp duly being levied, the 
second prayer being only sought “after necessary 
amendments to the Rules framed under tlie clauses ’’ 
have been made. The Court rejected the petition on 
the ground, primarily, that it raised a question that was 
purely an administraiiv(! question. The petitioners 
applied for leave to appeal to the Privy Council ; 

Held, that the order was one disposing of a petition 
which raised no point capable of judicial determination, 
and the dismissal was not a “judgment, decree or 
order within either Cl. 29 or Cl. 30. What was sought 
lor was a judicial discretion to the Judges to make rules 
in a particular way. Leave to appeal could not, ihcrc- 
w //anted. A.I.R. 1937 Nag. 318 = I.L.R. (1938) 
Nag. 186 = 172 Ind. Cas. 478. 


Cl. 30 — Granting of permission under the claus 
.as/inst an interlocutory or prcliminar 
order is entirely discretionary with the High Court an 

1946NT*TO7“ Nag. 482 =• 

ly-tb N.L.J. 377 = A.I.R. 1946 Nag. 424. 

appeal to th 

ellSiAinJii u * sentence of death can only b 
Nm 2??* Cha'-tered High Court. A.I.R. 193 

HiS'&oA'"”’'"' ““ 

['"ir' sSboStt Judge’! Cow 
to the High Court as reouired by Cl. 9 not i 

any way, affect the jurisdiTction of the Hi^^oJrt nJ 
doM It make lu decision illegal. It is onlv .n 
which not affwt ‘^Jun^^on. I4 P.Lfx. 25 
Cm “ ^2 Pat. 727 = 149 Inc 


(Patna) CIs. 9, 10 and 26. 

Original jurisdiction— Extent of— Succession Certi- 

/r. Succession Ac!. 

i>s. j/t and 372. 27 Pat. 18 = A.I.R. 1949 Pat. 318 

r — ^T,‘‘ of justice ’’—Meaning of— Oues- 

tions of public importance and unusual difficulty Involved 
— Suflicieacy for transfer to High Court. 

/Purposes of justice” for which the extraordinary 
original civil jurisdiction of the High Court is to be 
exeiciscd, are served when the questions which arise 
in a suit are questions of public importance and unusual 
difficulty and when the interests of neither party will be 
seriously prejudiced if the suit is tried in the Hi^ Court 
instead of being tried locally in a Subordinate Court 
24 Cal. 183 re/. A.I.R. 1950 Pat. 179. 

——Cl. 10— Appeals— Preliminary hearing— Practice— 
High Court Rulcs--Validi(y — Effect. 


The High Court Rules wltich contemplate and autho- 
riitc the procedure of preliminary hcarinc of Letters 
Patent appeals in the manner provided by O. 41, R. j j 
C.P.C. having received the sanction of the Govenior- 
General-in-Council and of the Local Government, 
have the force of law. Even if no procedure were 
provided c-ilher by the Code or by the rules of the Court 
or clscwliero, it would be the duty of the Court to deal 
with appeals 'indcr Cl. 10 of tJve Letters Patent in con- 
formity with the practice aforesaid, as it is rule of just ice. 
equity and good conscience. (1919) Put. H.C.C. 146 
- 4 Pat. L.J. 695 = 54 Ind. Cas. 2.30. 


Cl. 10 — ‘‘Judgment ” — Remand order. 


Wlxcrc a Judge of the High Court without .setting 
aside tlic decision of the lower Appellate Court mcrelv 
remands the ease for the finding of an issue with directions 
to return iliat finding before finally disposing of the 
appeal, that is not a judgment within the meaning of 
the Letters Patent ; but wlierc the Judge sets aside the 
decision of the lower AppcM.atc Court and orders a 
retrial by that Court, that decision amounts to a judg- 
ment within the Lctts*rs Patent and in such eases an 
appeal is permissible from the decision. 75 Ind. Cas. 
946 = A.I.R. 1924 Pat. 336. 


CL 10 — Judgment — Remand Order. 

If a Judge sitting singly sets aside the judgment 
and decree of the lower Appellate Court and remand.s 
the case for re-hearing, the order of remand being a 
‘judgment’ under Cl. 10 of il.c Letters Patent (Patnai 
is appealable. 65 Ind. Cas. 175 = 3 P.L.T. 343 = 1 
Pat. 246 = A.I.R. 1922 Pat. 384. 


—Cl. 10— Judgment— What is. 

Order under S. 185, Companies Act, reversed— Order 
refusing restitution is judgment within Cl. 10. A. I R 
J944 Pat. 192 = 23 Pal. 24-10 B.R. 594 = 213 Ind. 
Cas. 340. 

CL 10 — Judgment — What is not. 

Single Judge refusing to recall under S. 151, his order 
pa-ssed after consideration of everything that could be 
said on both sides— Order is not “judgment” within 
Cl. 10 and not appealable under Letters Patent 14 
P.L.T. I = 12 Pat. 202 = A.I.R. 1933 Pat. 139 = 142 
Ind. Cas. 455. 

CL 10 — Finding of fact cannot be disturbed either in 

'second appeal or Letters Patent appeal. 

The finding of the lower Appellate Court on the 
question whether anything had been paid by the defen- 
dant as canal dues for the period in suit is a finding 
on a pure question of fact, and cannot be distur^d 
either by a single Judge in second appeal or by a Bench 
in Letters Patent Appeal. 7 B.R. 493 = 22 PL1 
219 = A.I.R. 1941 Pat. 253 = 20 Pat. 556 = 192 ]nd 
Cas. 851. 
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— ^ — Cl. 10 — Findinc of fact. 

A question of fact cannot be raised In Letters Patent 
appeal. A I R. 19.^5 Pat. 56 - 16 P.L.T. 342 = 1 B.R. 
347 154 Ind. Cas. 853. 

- *--( !. 10— Leave to appeal —SinRic .ludgc in second 
appeal rofu«inR— HI rIi Court, if can hear appeal. 

Hiuh Court can only IiCxir an appeal from a judgment 
of a sini’ic Ju(.lge delivered in a second appeal in cases 
where such single Judge has granted Iciivc to appeal. 
Where such Ictivc has been refused. High Court has, 
by the ver> terms of the Letters Patent no right what- 
soever to hear the appctil. The Letters Patent of the 
Patna High Court govern the jurisdiction of the Patna 
High Court and there is nothing in S. 9. High Courts’ 
Act of IbtOl. which is inconsistent with the provisions 
of the Letu rs Patent. A.I.R. 1939 Pat. 425 = 20 P.L.T. 
404 5 B-R. 943 183 Ind. Cas. 416. 

Cl. 10 Leave to appeal ” — When can be given. 

Leave to appeal ” under the Letters Patent should 
not be given too lightly. A certificate should not be 
granted merely on the ground that a point of law arises 
in the case us might be the case in dealing with admissions 
of second appeal. The Judge from whose judgment 
appeal is sought, should certify the case as a fit one for 
appeal. In exercising the responsibility given to them 
by the Letters Patent to hear appeals singly, they should 
remember that it is only when a case presents some 
dilTieulty and in which the Judge really feels tliat the 
matter before him requires further consideration by a 
larger Court that “leave” should be granted. If a 
Judge decides the case with confidence that should be 
an indiciUion that it is not a fit ease for appeal, and if 
he accepts the responsibility which is cast upon him 
by the Letters Patent, his decision will be final. 15 
P.L.T. 456 = A.I.R. 1934 Pal. 466 = 13 Pat. 587 = 
151 Ind.' Cas. 921. 

Cl . 10— Limitation. 

Rule 2. Chap. 7 of the Patna High Court Rules, 
excludes the applicability of S. 12 of the Limitation 
Act to appeals under Cl. 10 of the Letters Patent. 59 
Ind. Cas. 179 = A.I.R. 1921 Pat. 365 (F.B.). 

Cl. 10— Limitation— Time taken for getting copy of 

judgment— Cannot be deducted. 

Under R. 2 of Ch. VII of the rules of the Patna High 
Court, a copy of the judgment of a single Judge is not 
rc.iuired \£> be filed along with a Letters Patent Appeal 
and the time taken in obtaining such copies should not 
be deducletl from the period of 30 days. (1920) Pat. 
H.C.C. 333 = A.I.R. 1921 Pal. 365. 

Cl. 10 — Miscellaneous. 

Per Coiiriiiev-Tcrrell, C.J. and James, J. — Where 
a Letters Patent appeal is filed on the contention that 
the suit was for defamation but it is clear from the 
pleadings that the suit is for wrongful dismis^l and not 
for defamation, the appeal is not maintainable. 19 
P.L.T. 186 = A.I.R. 1939 Pal. 190 = 5 B.R. 626 = 
181 Ind. Ca-s. 585. 

Cl. 10— Order of single Judge slaying criminal trials 

— Appeal. 

An order of a Judge of the High Court sitting alone, 
staying a criminal trial, is not a judgment and is not 
appealable under Cl. 10 of the Letters Patent of the 
Patna High Court. The object of Cl. 10 was to prohibit 
appeals, (i) in respect of sentences and orders passed 
or made in the exercise of criminal jurisdiction and 
(ii) in respect of orders, made in the exercise of revisional 
jurisdiction in civil cases. (1919) Pat. H.C.C. 218 = 
3 Pat. L.J. 509 = 5 Pat. L.W. 153 = 19 Cr.L.J. 1008 
= 48 Ind, Cas. 348. 


Cl. 10 — Scope. 

The High Court cannot, in Letters Patent appeal 
entertain any point which the appellants were not 
competent to raise in second appeal. A.I.R. 1940 Pat. 
322 = 19 Pul. 104 = 7 B.R. 52 = 190 Ind. Cas. 418. 

Cl. 11 — If gives jurlsdction to High Court to hear 

appeals from decision of single Judge of High Court. 

Cl. 11, gives the High Court no jurisdiction whatever 
to hear an appeal from a single Judge of the Court. 
The right conferred by Cl. II is a right to hear appeals 
from the Civil Courts of the province and from all 
other Courts subject to the superintendence of the 
High Court. In short, this clause gives the High Court 
a right to hear appeals from what arc commonly called 
the subordinate or lower Courts. 5 B.R. 943 = A.I.R. 
1939 Pat. 425 = 20 P.L.T. 404 = 183 Ind. Cas. 416. 

Patna (1916). CL II— Subordinate Courts. 

The Letters Patent must be read subject to the special 
legislation In the form the Regulation V of 1893 which 
declares that the Courts other than the Sessions Court 
are not subordinate to the Patna Higli Court as their 
High Court. 108 Ind. Cas. 419 ^ 7 Pat. 337 = 9 
P.L.T. 468 = 29 Cr.L.J. 427 - A.I.R. 1928 Pat. 241. 

0.11 — Decision of single Judge in revision. 

No appeal lies to a Divisional Court under Cl. 10 
from the decision of a Judge passed in the exercise of 
revisional jurisdiction. 

The words “which has been called for by the said 
Court ” arc general in their application and refer both 
to the ease in which the High Court has suo mofu called 
for the records and the ease where the records have 
been called for on the application of one of the parties. 
A.I.R. 1931 Pat. 292 = 12 P.L.T. 599 = 10 Pat. 428 
- 133 Ind. Cas. 676. 

Cl. 19 — Review. 

Application for review docs not lie against a decision 
of the High Court on Letters Patent appeal. A.I.R. 
1931 Pat. 409 = 12 P.L.T. 652 = 134 Ind, Cas. 630. 

Cl. 27 — Declaration of validity of marriage. 

The jurisdiction of the High Court in matters matri- 
monial is only such jurisdiction as is comprised within 
the provisions of the Indian Divorce Act. A suit 
therefore for a declaration that marriage was a valid 
and lawful marriage docs not lie. 72 Ind. Cas. 657 
= 1923 P.H.C.C. 127 = 1 Pat. L.R. 129= A.I.R. 
1923 Pat. 301. 

Cl. 28 — Applicability — Appeal — Hearing by Divi- 
sion Bench of tw o Judges — Difference on point of law — 
Procedure— C.P. Code, S. 98— Applicability. See 
CIVIL PROCEDURE CODE. S. 98. 27 Pat. 332. 

Cl. 28 — Difference of opinion between two Judges 

in appeal from Subordinate Court. 

The effect of the amendment of S. 98, Civil P.C. by 
adding sub-el. (3) by Act XVIII of 1928, is to make 
Cl. 28 apply to appeals from the decisions of the nwffussil 
Courts as well. The addition also excludes the Char- 
tered High Courts from the operation of S. 8 where 
their Letters Patent provide for a difference of opinion 
between the Judges. 

Per Jwala Prasad, J. — Cl. 28 permits such a reference 
to be heard by a single Judge and S. 108, Gover^enf 
of India Act, Cl. (2). read with the saving provision m 
Cl. 10 of Chap. II of the Rules of the Hi^ Court gives 
power to the Chief Justice to order such a referci^ 
to be heard by a single Judge. 11 Pat. 772 = A.L*^* 
1933 Pat. 67 = 14 P.L.T. 374 = 141 Ind. Cas. 369. 

Cl. 28 — Contempt proceedings. 

Under CL 28 of the Letters Patent (Patna) Divisional 
Bench has power to issue a rule to show cause on ns 
own motion against committal for contempt* A.i.K* 
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IMl Pat. 185 = 7 B.R. 261 =42 Cr.L.J. 225 = 21 
P.LT. 980 = 20 Pat. 306 = 191 Tncl. Cas. 8.14. 

— Cl. 28 — Contempt proceedings. 

The rule for contempt proceedings need not be issued 
by the Court as an entire body and the whole of its 
judiciary need not be consulted. A single Judge or 
Division Bench has jurisdiction to issue the rule. 117 
Ind. Cas. 180 = 30 Cr.L.J. 741 = A.I.R. 1929 Pat. 

72 (F.B.). 

“—Cl. 2^— Procedure in appeals. "ft 

Per Das and Foster, JJ. — ^There is no conflict between 
the Code and the Letters Patent. The special procedure 
indicated in the Letters Patent applies to Letters Patent 
appeals ; the procedure indicated in S. 98 of the Code 
applies to appeals from Subordinate Courts. 43 Bom. 
433 foil. 87 Ind. Cas. 849 = 88 Ind. Cas. 141 =4 
Pat. 510 = 6 P.L.T. 634 = A.I.R. 1925 Pat. 625. 

- — 'Cl. 29— Appeal — Dismissal of appeal for failure to 
furnish printed papers — Privy Council — Appeal. 

There is no appeal to the Privy Council from an 
order of the High Court dismissing an appeal or failure 
of the appellant to prepare and deliver a list of the 
papers to be inserted in the paper book in accordance 
with R. 8 of Ch. IX of the Patna High Court Rules, 
1916. 5 Pat. L.J. 719 = 2 P.L.T. 112 = 60 Ind. Cas. 
285 = 1926 P.H.C.C 97 = A.I.R. 1921 Pat. 13. 

'Cl . 29 — Rules. 

The Higli Court Rules of Patna were framed under 
Cl. 29 of the Letters Patent. Although the rules were 
not submitted to any Rule Committee they are quite 

Code do not include the 
"•Bh Court at Patna as it was not established when the 
C.P. Code of 1908 was enacted. 60 Ind. Cas. 285 = 5 
Pat. L.J. 719 = 2 P.L.T. 112 = 1926 P.H.C.C. 97 = 
A.I.R. 1921 Pat. 13. 

——Cl. 31 —Administrative and disciplinary orders. 

Right of appeal to Privy Council does not extend 
to administrative or disciplinary orders of High Court. 
It may always be necessary in performing administrative 
acw tor the Court or the Judge or the person whose 
nuty It IS to carry out these acts to consider and come 
to a inclusion as to what his powers may be under 
a particular act of Council and the mere fact that such 
a Mnsideration arises does not take the case out of the 
Wdinaiy course. 70 Ind. Cas. 172 = A.I.R. 1922 Pat. 
w3 = 1 Pat. 590 = 4 P.L.T. 229. 

7r^J*^j7"DIscIpUnary action against pleader — Appeal 
w Privy Council— Leave. 

the Legal Practitioners Act 

a right of appeal to His Majesty in Council 

by the High Court under S. 13 of 

aniCiu fl’ 9**' 34 of the Letters Patent do not 

or rfi ^ exercise of administrative 

powers conferretl on the Court by earlier 

W or statute. 4 P.L.J. 423 = 20 Cr.L.J. 679 = 
54 Ind. Cas. 599. 

-—Cl. 31 — Pinal judgment or order — Restitution order 
in lummary proceeding Is not final order. 

passed in a summary proceeding 
r .1?^’ ^O'ttpnnics Act, docs not determine the 
Jm parties finally and so is not a “ final order 

njeaning of Cl. 31. Utters 
IMdPat. 141 = 24 Pat. 614 

s. 66 (3), Income Tax 

1922, dismissed by High Court— Appeal to Privy 

“*■ A.I.R. 1941 PaL 225 = 22 

m91s.b")“ 

JO— F.Y.D.— 15 


Cl. 33 — Conslruction. 

The wording of Cl. 33. Letters Patent (Patna) is very 
precise and must be strictly construed IS Pi t fiti 
= A.I.R. 1935 Pat. 66 = I B.R. 469 = 36 cV L J RK 
= 14 Pat. 318 = 155 Ind. Cas. 577. 

Cl. 33— Jurisdiction exercised by High Court in 

reference for confirmation of death sentence. 

The jurisdiction exccrised by the High Court in a 
reference for confirmation of death sentence is of an 
appellate character and can, in no sense, be said to be 
of an original nature. 

Where, therefore, there is no right of appeal granted 
by the Letters Patent or under the Privy Council Act 
those who desire to appeal must have recourse to tlxc 
prerogative and approach His Majesty in Council 
direct for leave to present tltcir case. In such cases, 
that is to say, where an appeal is presented for the exercise 
of the royal prerogative, cither leave or a certificate 
^rom the tribunal which passed the appellate decision 
IS not required as a preliminary step. They can proceed 
direct, without an intermediate application to the High 
Court, to His Majesty in Council and there obtain 
leave to present their case. 15 P.L.T. 833 =A.l.r. . 
1935 Pat. 66 = 1 B.R. 469 = 36 Cr.L.J. 815= 14 
Pat. 318 = 155 Ind. Cas. 577. 

Cl . 35— Vacation Judge— Jurisdiction to hear matters 

arising in Orissa. 

Under Cl. 35, read with r. 5 in Chap. XXII of the 
Rules of the High Court, the Vacation Judge has r.o 
jurisdiction to hear at Patna matters arising in tl.c 
Division of Orissa. II P.L.T. 862 = A.I.R. 1931 Pat. 
61 =130 Ind. Cas. 262. 


-Cl. 35 — Vacation Judge cannot hear revisional 


applications at Patna which should be heard in Orissa. 

It is not open to a Vacation Judge, sitting at Patna, 
to hear a revisional application against the orders of 
the Subordinate Judge of Cuttack, granting time to the 
opposite party to move their Lordships of the Prny 
Council for review of a judgment as under Cl. 35, read 
with rule 5 in Chapter 22 of the Rules of the Patna 
High Court, he has no jurisdiction to hear such an 
aoolication, which could be heard only in Orissa. II 
P.L.T. 862 = A I R. 1931 Pat. 26.* 

Cl. 40— “ Judgment ” — Order directing trial of 


certain issue— Court hearing appeal after return of findings 
if entitled to disregard order of remand. 

There is no appeal under the Letters Patent of the 
Patna High Court against an order of a single Judge 
directing the trial of a certain issue and a Judge before 
whom the case comes up for final hearing with the findings 
after remand can disregard the order of remand and 
disDOse of the appeal on the original findings of the 
AoDcllatc Court. {19i7) Pat. H.C.C. 342 = 2 Pat. 
L.L 663 = 2 P.L.W. 71 = 41 Ind. Cas. 337. 

_CL4I— CI.4I is a clear and specific provision in 

the Letters Patent to the effect tliat an Ordinance passed 
by Governor-General In cases of emergency under S. 72, 
Government of India Act (Sch. IX) may curtail or 
limit the powers of the High Court under the Letters 
Patent. A.I.R. 1943 Pat. 24-23 P.L.T. 747 =9 
B R 146 = 44 Cr.L.J. 209 = 22 Pat. 160 = 204 Ind. 
Cas. 430 (F.B.). 

Cl. 45 — Writ of mantfan us — Patna High Court 

has no power to issue writ of mandamus. 

Patna High Court docs not possess any power either 
under S. 45 or Letters Patent to issue writ of mandamus 
similar to those possessed by the Calcutta High Court 
and the Courts of Bombay and Madras. A.I.R. 
1930 Pat. 538 = 11 P L.T. 839 (F.B.). 

(Rangooo) 1922, Cl. 7 — Advocates of Judicial Com* 

mlaslouer’s Court. 
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Advocates of the late Judicial Commissioner’s Court 
of Upper Burma should be enrolled in the Rangoon 
High Court according to their qualifications. The 
Legal Practitioners Act did not extend to Upper Burma 
and therefore, the Practitioners of the Judicial Com- 
missioner's Court of Upper Burma do not come within 
the exception to Art. 30 of the Stamp Act, unless they 
are Vakils of an Indian High Court who base already 
paid that fee. 74 Ind. Cas. 13 = 1 Rang. 142 = A.I.R. 
1924 Rang. 1 <F.B.). 

Cl. 8 — .Acts not in professional capacity. 

WTicn an officer committed what might have been 
adequately corrected by the ordinary punishment for 
an offence of that nature and the offence was not one 
which subjected the individual who committed it to 
anything like general infamy or any imputation of bad 
character so as to render his remaining in the Court 
as a practitioner improper : //eW, it was not compe- 
tent to the Court to inflict upon him a professional 
punishment for an act which was not done professionally 
and which act per se did not render him improper to 
remain as a practitioner of the Court. 

Although High Court has a very wide discretion 
in the exercise of its disciplinary powers, nevertheless, 
in a ease where the acts charged were not committed 
in a professional capacity, and where they involve a 
criminal offence, it would not ordinarily be convenient 
for the High Court to exercise those powers until the 
charges have been investigated in a Criminal Court. 
76 Ind. Cas. 827 = 2 Bur. L.J. 210 = 25 Cr.L.J. 267 
= A.I.R. 1924 Rang. 113 (S.B.). 

Cl. 8 — Appeal against suspension. 

The provisions of the C.P. Code have no application 
whatever to orders made by virtue of Cl. 8 of Letters 
Patent and so where a High Court removes or suspends 
for reasonable cause advocates, pleaders or attorneys 
of the Hi^ Court, the High Court has no power to 
grant a certificate that the ease is a fit one for appeal 
to His Majesty in Council. 8 Rang. 40 = A.I.R. 1930 
Rang. 150 = 125 Ind. Cas. 260. 

— Cl. 10 — Jurisdiction. 

M who had an office in Calcutta but whose head 
office was in Rangoon entered into an agreement to 
act as selling agent m Rangoon for S to sell dried prawns 
from Bengal on commission basis. S was merchant 
trading in Bengal and was to deliver prawns to M at 
his office in Calcutta. M at his Calcutta office was to 
make advances to S against the value of prawns so 
delivered. M by his ^Icutta manager was to ship 
the prawns to Rangoon. M at Rangoon was to sell 
the prawns for S on commission and M was to pay S 
the proems of the sale of the prawns, less advance.^, 
commission and charges. Af sued to recover a balance 
of advances made by him in Calcutta in excess of the 
value of prawns when sold, in Rangoon. 

Held, that in the present ease no payments by S 
to Af were contemplated by the contract. A/ was to 
pay advances to S in Calcutta and was to pay S the 
balance of the sale proceeds also presumably in Calcutta. 
As the amounts were expressly made payable in the 
agreement they were certainly p.iyable in Calcutta, 
the reasonable inference also would be that accounts 
were to be settled in Calcutta and if any amount should 
be found payable to M it should be payable to him in 
Calcutta just ns amounts payable by him to S were 
payable in Calcutta. Calcutta Court had, therefore 
jurisdiction to try the suit. A.I.R. 1930 Rang. 216 = 
127 Ind. Cas. 466. 

• Cl. 10 — ^Leave under Cl. 10. 

As regards suits for land, the High Court can take 
cognizance, if the land is situate wholly within the local 
limits or, where the land is situate in part only within 
such limits, if leave has been first obtained \ and a$ 


regards suits, other than those for land, the High Court 
has jurisdtciion, if the cause of action has arisen wholly 
within the limits or where the ciiusc of action has arisen 
in part only within the limits, if leave of the Court 
should have been first obtained, or if the defendant 
dwells or carries on business or personally works for 
gain within those limits. It follows, therefore, that the 
High Court can pass a mortgage decree not only in 
respect of lands situated within its ordinary original 
civil jurisdiction but also in respect of lands situated 
outside its ordinary original civil jurisdiction when 
leave under Cl. 10, is obtained. A.I.R. 1938 Rang. 119 
= 176 Ind. Cas. 811. 

Cl. 10 — Leave, whether can be revoked. 

Plaintiff applied for leave to file a suit under Cl. 10, 
Letters Patent (Rangoon) and R. 25, High Court, 
Rules (Original Side). No notice was required to be 
issued to defendants and none was issued. After a 
month, the defendants applied to set aside the leave ; 

Held, that R. 8 did not apply to ex parte orders of 
this nature and the Court had full power to revoke 
at any stage leave granted to a plaintiff to file a suit, 
should it be shown that the order granting leave ought 
not to have been passed. A.I.R. 1935 Rang. 367 = 
13 R. 330 = 159 Ind. Cas. 142. 

Cl. to — Suit for land — Mortgage suit. 

A mortgage suit is a suit "for land” within the 
meaning of Cl. 10. A mortgage being a suit to rcali7c 
an interest in immovable property, it cannot be placed 
in the same category as a suit in which the plaintiff 
merely seeks a money-decree. 12 R. 690 = A.I.R. 
1934 Rang. 369 = 153 Ind. Cas. 375. 

Cl. 10 — Suit for land — Suit for sole by mortgagee 

— Whether a ‘ suit for land 

The term ” suit for land or other immovable property ” 
in CL 10 means : “suits in which, having regard to 
the issues raised in the pleadings, the decree or order 
will affect directly the proprietary or possessory title to 
land or other immovable property.” It docs not matter 
whether other issues arc raised in the suit or whether 
some other issue raises the “main*' or “substantial” 
question in the suit and the Court need not embark 
upon a consideration of the question whether “ the 
primary or substantial object of a mortgage suit is the 
payment of the debt.” 12 R. 370 = A.I.R. 1934 Rang. 
250 = 151 Ind. Cas. 519 (F.B.). 

Cl. 10 — Suit for land — Suit for money and for dec- 
laration that a property is mortgaged to plnintiff and for a 
decree in respect of it— Whether a suit for land. 

The expr^ion “ suit for land or other immovable 
property,” in Cl. 10, means suits in which, having 
regard to the issues raised in the pleadings the decree 
or order will affect directly the proprietary dr possessory 
title to land or other immovable property. 

Where the plaintiff prayed for a decree for a certain 
sum of money against defendants Nos. 1 to 5 and also 
for a declaration that a certain property was mortgaged 
to him and asked for a mortgage-decree in respect 
thereof, and defendant No. 9 challenged the right of 
defendants Nos. 1 to 5 to mortgage the property and 
claimed that the property belonged to him : 

Held, that the suit directly involved the title to the 
land and was a suit ‘ for land’ within the meaning of 
Cl. 10. A.I.R. 1934 R^g. 35 = 6 Rang. 344 = 149 
Ind. Cas. 940. • 

Cl. 10 — Suit for trespass on immovable property*^ 

Dispute as to title — Jurisdiction of Higb Court— Tests. 

By an agreement in writing between the 
and the Se<^tary of State, the plaintiff 
certain buildings and materials situated at S ano * 
took to remove them within a given period. 
quently, the defendants became the owners by purchase 
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of the land at S. The plaintiff broujdit an action on 
the Original Side of the Higli Court claiminc an injunc- 
tion and damages for the wrongful and tortious act 
of the defendants in the fact that they had prevented 
him from jurying out lus contract to remove the 
buildings and materials in his original agreement 
The defence was that the buildings and materials in 
dispute or some of them were the property of tlic defen- 
dants and were not covered by the plaintiff’s contract 
and he was not entitled to take them away : 

Held, (1) that since the real dispute between the 
parties was with reference to the title to immovable 
property, the suit should have been instituted in the 
District Court which had Jurisdiction over the property 
and not in the High Court. A.I.R. 1931 Rang. 109 
= 134 Ind. Cas. 511. 

Cl. 11 — Application for transfer. 

It is desirable that the application for removal to 
the High Court of a suit under S. II should also be 
dealt with in the original Jurisdiction of the Court 
76 Ind. Cas. 479 = 1 Rang. 226 «= A.I.R. 1923 Rang. 
185. 

Cl. 11 — Transfer of Insols'cncy case in inferior 
Courts. 

Original Side of the High Court is not competent 
to transfer insolvency proceedings from one Court 
to the other. The powers conferred by S. 5 of the 
Provincial Insolvency Act, which arc made subject 
to the other provisions of the Act, cannot be exercised 
in such a way as to give the Original Side of the High 
^urt a jurisdiction from which it is expressly excluded 
by the terms of the Act whether that section is read 

or Cl. (1 1) of the Letters Patent. 
IM Ind. Cas. 265 = 4 Rang. 554 = A.I.R. 1927 Rang. 
XMd* 

•Cl. 12 — The term “suits for land or other 


immovable property*’ in Cl. 12 of the Utters Patent 
m^ns suits in which, having regard to the issues 
raised in the pleadings, the decree or order will affect 
diwtly the proprietary or possessory title to land or 
other immovable property. 9 R. 13 = A.I.R. 1931 
Rang. 109 =: 134 Ind. Cas. 511. 

* Cl. 12 — Objection as to jurisdiction — Waiver. 

Where in a suit, leave of the High Court, although 
n^sary under Cl. 12^ Letters Patent, is not obtained, 
tiw defendant must raise the objection as to the juris- 
diction of the High Court at the first available oppor- 
I unity. If he fails to do so, and at first submits to the 
High Court 8 jurisdiction, such submission constitutes 
waiver which cures the defect created by omission to 

Cas. 898 = 6 Rang. 680 « 

A.I.R, 1929 Rang. 61. 

Cl. 13. 

Synopsis. 

(1) Appeal. 

(2) Certiflcale. 

(3) Certiorari. 

(4) Copy of judgment. 

(5) Delay. 

(6) Plndlog of fact. 

(7) Jadgmeat— Meaning. 

(8) Judgment— Order on pauper petition. 

(9) Judgment — Order returning award. 

( 10 ) Judgment— Order directing truitce to on up 

vacancy. 

(11) Judgment— What li. 

( 12 ) Judgment— What Ii not. 

(13) Limitation. 


(1) Appeal. 

Cl. 13— Appeal— New plea. 

Wlicn a question of law is raised for the first m 
a Court ot last resort, upon the construction of . ? " 

ment, or upon facts either admitted or 
controversy, it is not only competent hlu beyond 
in the interests of justice, to enter ain the 
expediency of adopting tliat course mol ’ uT . 
when the plea cannot be disposed of without 

mco questions of fact in comidering whkh the Colt"! 
of ultimate review js p need in a much less 

position than the Courts below But So coSTugh? 
not in any case, to be followed unless the CoSrt iJ 
satisfied that the evidence upon which thev am 
to dwide establislies beyond doubt that the facts if 
fully investigated, would have supported the new pica • 
Held, that as the question whether the guardian 
had power to execute the security bond in questioS 
depended upon certain state of facts which the materials 
on record were insufficient to enable the Court to deter 
mine definitely one way or tlie other, the plaintiff could 
not ^ alipwed to raise it and challenge his power for 
the first time in Letters Patent Appeal AIR lOtft 
Rang. 236 = 1938 Rang. L.R. 256 = 177 Ind! Ca^. 573 ! 

Cl. 13— Appeal— Order deciding jurisdiction. 

An order, passed by the Court on its Original Side 
deciding that the Court has jurisdiction to entertain 
a suit. IS appealable although appeal will not lie against 
a similar finding of a Court other than the High Court 
105 Ind. Cas. 472 = A.I.R. 1928 Rang. 20. 

(2) Certificate. 

Cl. 13 — Certificate — EITcct. 


When a case” is certified to be fit for appeal to 
the Letters Patent, the word “ case ” includes an order 
for made or refused In that case which is obvioudv 
ancillary to the substantive order made in the ca^ 

M: ^6 = W4 

Cl. 13 — Certificate — Effect. 

under Cl. 13 obtained upon representation 
that important point of law is involved— Appellate 
p5urt should not allow Counsel to abandon po/rt of 

/‘^«i'ivass matter on facts alone. A I R 
1938 Rang. 412 = 178 Ind. Cas. 772. a-I-K. 

Cl. 13— Certificate— Practice of Court in granting. 

The practice of the Rangoon Higli Court is to grant 
certificates under CL 13, only in cases in which doubtful 
questions of law or procedure exist which deserve 
n«»nsidcration. and this practice is sound in princiolc 
in view of the fact that questions of fact cannot const itute 
valid grounds even of a second appeal under the Codo 
A.I.R. 1939 Rang. 59 = 179 Ind. Cas. 946. 

CL 13 — Certificate of fitness* 

A certificate declaring that a case is a fit one for 
appciil can be granted only by the Judge who nassed 
the judgment, because the intention of the Utters 
Patent IS to confine the granting of a certificate to the 
Judge who actually heard the appeal and passed the 
judgment. 93 Ind. Cas. 124 = 3 Rang 546 =4 
Bur. L.J. 185 = A.I.R. 1926 Rang. 1 (F.B.) 

(3) Certiorari. 

■■ — Ci. 13 — Certiorari. 

A decision of a single Judge of the High Court or 
of any Division Court making absolute or discharging 
a rule nisi on a petition for the issue of a prerogative 
writ is a judgment within the meaning of Cl. 13. A.I R 
1941 Rang. 199 = 195 Ind. Cas. 551. 

Cl. 13— Certiorari. 

No appeal lies a^inst an order making absolute 
a rule nisi for certiorari granted by ^ Jud^e oq ih^ 
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Original Side of the High Court, as such an order is 
not a judgment within the meaning of Cl. 13. 1941 
Rang. L.R. 694 = A.I.R. 1941 Rang. 221 ^ 196 Ind. 
Cas. 470(F.B.). 

(4) Copy of judgment. 

Cl. 13 — Copy of judgment. 

Rule 5 of the Rangoon High Court Appellate Side 
Rules was intended to apply and docs apply to appeals 
against judgments of the Original Side under Cl. 13 
of the Letters Patent and therefore in the case of such 
appeals the memorandum of appeal must be accom- 
panied by a certified copy of the judgment which is 
under appeal unless the Court dispenses with it. 98 
Ind. Cas. 689 = 5 Bur. L.J. 75 = A.l.R. 1926 Rang. 143. 

(5) Delay. 

Cl. 13— Delay. 

A delay of 4 months was considered as not excusable. 
Where substantia! justice was done to the parties, 
and the petitioners were attempting to take advantage of 
a technical defect to which they had once themselves 
agreed, declaration was refused. 79 Ind. Cas. 441 = 
79 Ind. Cas. 744 = 2 Bur. L.J. 164= A.l.R. 1924 Rang. 
45. 

(6) Finding of fact. 

Cl. 13 — Finding of fact. 

After two Courts have properly considered the 
evidence and come to a concurrent finding upon an 
issue of fact, it is not the function of the Court hearing 
a Letters Patent Appeal to try the issue upon the 
evidence over again. A.l.R. 1939 Rang. 59 = 179 Ind. 
Cas. 946. 

(7) “Judgment” — Meaning. 

Cl. 13 — ^‘Judgment ” — Meaning. 

The word “judgment” in Cl. 13 means and is a 
decree in a suit by which the rights of the parties at 
issue in the suit arc determined. A.l.R. 1941 Rang. 69 
= 1940 Rang. L.R. 702 = 194 Ind. Cas. 250. 

-Cl. 13 — “ Judgment *’ meaning of. 

The word “judgment” in Cl. 13 means a decree 
in suit by which the rights of the parties at issue in 
the suit arc determined. A judgment may be a final 
judgment or it may be merely interlocutory. A final 
judgment is a decree in a suit by which all the matters 
at issue therein arc decided ; and interlocutory judg- 
ment is a decree in a suit by which the right to the relief 
claimed in the suit is decided, but under which further 
proceedings arc necessary before the suit in its entirety 
can be determined. All other decisions arc “ orders ” 
and not “judgments” under the Letters Patent, or 
appealable as such. The Original Side of a High 
Court is just as much the High Court as the Appellate 
Side, and rights of appeal are given, not by the Code, 
but by Cl. 13. 1937 Rang. L.R. 97 = A.l.R. 1937 
Rang. 268 =170 Ind. Cas. 822. 

Cl. 13 — “Judgment** — Meaning— Tests as to 

whether an order is a “ Judgment ”. 

Where, in a mortgage suit filed in the High Court 
with regard to immovable property situated outside 
the jurisdiction of the Court, on a preliminary objection 
as to absence of jurisdiction to try the suit, the Court 
held that it had and decided the suit on merits, and an 
appeal was preferred only against the preliminary 
order on the point of jurisdiction : 

^ Held, that the order of the Court on the point of 
jurisdiction was not a judgment within the meaning 
of Cl. 13, as the order neither finally determined nor 
purported to determine the rights of the parties nor 
put an end to the suit, but merely determined that the 
Court had juiis4iction to try the suit. 


Whether any particular order is a “judgment” 
within the meaning of Cl. 13, or not depends upon the 
effect of the order as made. II R. 19 = A.l.R. 1933 
Rang. 15 = 142 Ind. Cas. 58. 

(8) Judgment — Order on pauper petition. 

— — Cl. 13 — Judgment— Order on pauper petition. 

In the Letters Patent of the Rangoon High Court, 
the word “judgment” means and is a decree in a 
suit by which the rights of the parties at issue in the 
suit are determined. 

The rejection of the petition for leave to sue as a 
pauper docs not finally decide the matters in issue 
between the parties. On rejection of the petition, 
the plaint is not automatically rejected but the plaintiff 
can still file his plaint in the ordinary way, that is to 
say, with proper Court-fee attached. ; all that he loses 
is the right to a certain procedure and this is not a final 
determination of the matters in issue between the 
parties. The right to sue as a pauper in certain cir- 
cumstances is given not even in the Civil P.C. but in 
the Schedule attached to the Civil P.C., and a substantive 
right cannot be given in a Code which deals only with 
procedure. No appeal, therefore, lies from an order 
rejecting the petition to sue as a pauper. A.l.R. 1938 
Rang. 58 = 1938 Rang. L.R. 68 = 174 Ind. Cas. 268. 

Cl. 13 — Judgment — Order on pauper petition. 

Order of Judge on Original Side of High Court 
refusing to allow person to sue as pauper is appealable 
as judgment — (Per Heald, Ag. C. J.) — But not where 
permission to sue as pauper is given. A.l.R. 1930 
Rang. 259 = 126 Ind, Cas. 650. 

' CL 13 — Judgment — Order on pauper petition. 

An order allowing a party to sue in forma pauperis 
is not a “judgment” within the meaning of Cl. 13. 
A.l.R. 1925 Mad. 167, Dissented from ; 26 Mad. 437 
and 21 All. 133, Appr. 95 Ind. Cas. 523 = 4 Rang. 20 
= 5 Bur. L.J. 6 = A.l.R. 1926 Rang. 110. 

- (9) Judgment— Order returning award. 

—Cl. 13 — “ Judgment ” — Order returning award. 

Where the trial Court held that the arbitrators, 
by not giving notice to the parties before sending the 
award to the Court, acted with material irregularity 
and in breach of the statutory obligation imposed by 
S. 11 (2), Arbitration Act, and ordered the award to 
be sent back to the arbitrators to enable them to act 
according to law. 

Held, that such an order was not a judgment within 
the meaning of Cl. 13 of the Letters Patent and no 
appeal lay on it. 45 Cal. 502 and A.l.R. 1925 Rang. 
43, Foil. 114 Ind. Cas. 521 =6 Rang. 25 = A.l.R- 
1928 Rang. 110. 

Cl. 13 — Judgment — Order remanding award. 

Order of Court remanding the award for making 
a fresh award on the ground of arbitrator’s misconduct, 
is a “ judgment 76 Ind. Cas. 525 = 2 Bur. L.J. 193 = 

1 Rang. 661 = A.l.R. 1924 Rang. 47. 

(10) Judgment— Order directing trustee to fill up 

vacancy. 

Cl. 13 — “ Judgment *’ — Order directing continuing 

trustees to fill up vacancy — Order, if ‘judgment ’ witnui 
Cl. 13, or ‘ decree ’ within S. 2, Civil P.C. 

In a suit on the Original Side, a scheme was f*'**’^ 
for appointing new trustees and settling a sch^e 
of management. The new scheme provided for elecliw 
of trustees and a clause set out the procedure 
followed when a vacancy occurred. Two 
occurred after the new trustees had been 
and the respondent applied to the Court for an 
directing the continuing trustees to call a meeting lo 
the election of two new trustees in accordance with m 
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provisions of the scheme. This application was 
granted : 

Held, that the order was not a judgment under Cl. 13 
and no appeal lay from it. The order was an order 
directing the trustees to do what they were required 
by the scheme which was embodied in the final decree 
and was neither a judgment within Cl. 13 nor even a 
decree within the meaning of S. 2, Civil P.C. 1937 
Rang. L.R. 97 = A.I.R. 1937 Rang. 268 = 170 Ind. 
Cas. 822. 


(11) Judgment — What is. 

Cl. 13 — Judgment — What is — Appointment of 

Receiver. 

Where an appeal from an order is allowed by the 
C.P. Code, the Court will construe such an order as a 
judgment within the meaning of Cl. 13, and from an 
order appointing a Receiver under O. 40, R. 1, an 
appeal lies. 101 ind. Cas. 791 = 5 Rang. 99 = A.I.R. 
1927 Rang. 139. 

—Cl. 13— Judgment — What is — Companies Act, 1913, 
S. 156— Order rejecting proxies and directing another 
meeting— Appealability. 

Certain persons who had been appointed by the 
Court to assist the Chairman of a statutory meeting 
of creditors held under S. 153, Companies Act, filed a 
petition for directions as to the validity of certain proxies 
which had been used at the statutory meeting. An order 
was passed to the effect that the proxy forms should be 
rejected and that another meeting of the creditors must 
be held : 

Held, (i) that the order was a judgment within Cl. 13, 
Letters Patent and appealable inasmuch as the effect 
of the order was finally to determine that the decision 
of the creditors who had voted as to the proposed scheme 
was not to be ascertained or recorded and that the poll 
taken at the meeting was inoperative ; 

(il) that the scrutineers appointed by Court as above- 
said had no right to decide themselves whether any 
proxy was good or bad, and had no locus standi to present 
a petition for the Court's directions as to the validity 
of the proxies. A.I.R. 1932 Rang. 96 = 10 R. 189 
=* 137 Ind. Cas. 444. 

Cl. 13— Judgment— What Is— Order staying hearing. 

An order under S. 10, Civil P.C. slaying hearing of 
a suit is a Judgment within the meaning of Cl. 13 of 
Letters Patent (Rang.) A.I.R. 1935 Rang. 73 = 12 
R. 687 - 154 Ind. Cas. 774. 


An order refusing to allow a person to be joined as 
defendant in a suit under S. 92. C.P. Code without 
the permission of Government Advocate is uppcalaolc^ 
103 Ind. Cas. 261 - 5 Rang. 263 = A.I.R. \921 Rang' 


plains' ^^'^“**eniciU-What is-Refusal to amend 

All order refusing leave to amend a plaint followed 
by dismissal of the suit is a “judgment ’’ within Cl n 
and IS appealable. 101 Ind. Cas. 628 = 5 Rang I 5 
= 6 Bur. L.J. 49 = A.I.R. 1927 Rang. 154. 


-Cl. 13— Judgment— What is— Order in Insolvency. 

Order of a Judge directing that the Official Receiver 
is entitled to a certain amount as commission as aeairwt 
heirs of the estate sold tlirough the Receiver is a 
meat. 114 Ind. Ois. 673 = A.I.R. 1928 Rang. 301. 

(12) Judgment— What is not. 


Cl. 13— Judgment— What is not— Order of t^ansrc^ 

^ ^ ^ ^ mujaitr 


by High Court under S. 24, Civil P.C, 


In the Letters Patent of the High Courts, the word 
‘judgment’ means and is, a decree in a suit by which 
the rights of the parties at issue in the suit are determined. 
The term ‘suit’ in the Letters Patent includes suits 
instituted by a plaint or by an originating summons 
in the manner prescribed under the rules of the Court. 
A final jud^ent is a decree in a suit by which all the 
matters at issue therein are decided. A preliminary 
or interlocutory judgment is a decree in a suit by which 
the right to the relief claimed in the suit is decided, but 
under which further proceedings are necessary before 
the suit in its entirety can be determined. All other 
decisions are orders, and are not ‘judgments ’ under the 
Letters Patent, or appealable as such. Consequently, 
an order of the High Court under S. 24, Civil P.C. trans- 
ferring a suit from a Subordinate Court to the High 
Court docs not fall within Cl. 13. A.I.R. 1935 Ranz. 
267 = 13 R. 457 « 157 Ind. Cas. 1107 (S.B.). 

[Overrules A.I.R. 1929 Rang. 41 ^ 114 Ind. Cas. 
524 (F.B.)). 


Cl. 13— ‘ Judgment ’—What Is not— Insolvency 

proceedings. 


An order by Insolvency Court declining to adjudicate 
upon the claim that certain property in the hands of 
Official Assignee was in reality held by insolvent in trust 
and directing the claimant to enforce his claim by regular 
suit is not a judgment within Cl. 1 3 and is not, therefore, 
appealable. 1 1 1 Ind Cas. 836 ** 6 Rang. 363 =• A.I.R. 
1928 Rang. 246. 


—Cl. 13— Judgment— What is — Order on application 
for review of order arising out of decree In second appeal, 
whether “judgmrat.” 

In a second appeal arising out of a suit for specific 
performance of a contract for sale of land, a single 
Judge of the High Court gave the plaintifT a decree and 
directed him to pay the money in Ck>urt within a certain 
date. Another Judge subsequently extended the time, 
but on an application for review of that order, he can- 
celled his own previous order and dismissed the suit 
on the jtround that the plaintiff had not deposited the 
money in time : 

Held, that the order dismissing the suit was a ‘judg- 
ment ' within the moaning of Cl. 13 and leave of the 
Judge was a condition precedent to the maintainability 
of an appeal therefrom. 9 R. 31 « A.I.R. 1931 Rang. 
147 - 131 Ind. Cas. 729. 


ties. 


’Cl* 13-— Jndgmeot— What la— Refusal to add par- 


An order tantamount to refusing to join persons as 
parties finally adjudicates or concludes the matter so 
rar as those persons are concerned and it is consequently 
a judgment within the roeaamt of Cl. 13 of the Letters 
Patent. 


Cl. 13 — Judgment — What is not — Conditional order 

granting leave to defend. 

An order refusing absolutely an application for leave 
to defend is an order which finally disposes of the rights 
of the parlies. But a conditional order granting leave 
to defend does not determine any of the rights of the 
parties and is not a judgment within the meaning of 
Cl. 13. It is only an order merely regulating the proce- 
dure in the suit and does not determine any right or 
liability as between the parties. 13 R. 239 — A.I.R. 
1935 Rang. 245 == 157 Ind. Cas. 778. 

Cl. 13— Judgment — W'hat is not— Conditional order 

directing setting aside of cx parte decree. 

Where an order was passed directing the setting aside 
of an ejf parte decree on condition that defendants would 
pay into Court wiihin ten days a certain sum of money 
plus costs but before the expiry of the ten days, an 
appeal was filed against the order: 

Held, that the order was not a judgment within Cl, 1 3, 
and that no appeal lay from it. A.I.R. 1934 Ranc 
192 « 151 Ind. Cas. 402. 

— — Cl. 13— Judgment- What is not— Order dispeosing 
with security for costs of suit continued by receiver in 
losolvcocy. 
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An order directing that the Rccei\or of an estate in 
rnsohcncy should lU't he rc.iuirotl to i'i\e securitj for 
the costs of a suit liLd by the debtor behuc he became 
insolvent, and which the Receiver Ims elected t^. continue, 
under Or. 22. r. 8, Civil P.C.. is an order relating to 
procedure, and it does not put an end to the .suit, or 
in any way affect the mciits of the suit, in whole or in 
part. Such an order is not, therefore, a “judgment” 
within Cl. 1 3 and is not appealable under the said clause. 
A.LR- 1^31 Rang. 2S6 - 9 R. 478 = 134 Ind. Cas. 

Cl. 13 — Judgment — VNhat is not — Acceptance of 

security. 

An order merely deciding as to the sufficiency of 
the security offered by the judgment-debtor where 
execution lias been stayed by the appellate Court is 
not a judgment. 88 Ind. Cas. 740 = A.I.R. 1925 Rang. 
225. 


Cl. 13 — Judgment— What is not — Appointment of 

Commissioner in partnership suit. 

A decision which affects the merits of the question 
between the parlies by determining some right or lia- 
bility may rigidly be held to be a " judgment.” An order 
which merely paves the way for the determination of 
the question between the parties cannot be considered 
to be a ‘judgment ’ nor can a mere formal order regu- 
lating the procedure in the suit, or one which is nothing 
more than a step towards obtaining a final adjudication. 
Where in a suit for dissolution of partnership for accounts 
thereof being taken and for recovery of plaintiff's share 
therein a preliminary decree was pas^ by consent 
declaring partnership to be dissolved and ordering all 
proper accounts of the partnership being taken, and 
where a commissioner was appointed to take accounts 
and the commissioner applied to the Court for directions 
with reference to certain questions as regards the accounts 
and where the Court passed an order giving directions 
but not deciding on the merits of the suit or the rights 
and liabilities of the parties as regards the partnership, 
held, that the order was not ajudgmem within the meaning 
of Cl. 13. 84 Ind. Cas. 29! = 2 Rang. 469 = A.I.R. 
1925 Rang. 43. 

■ Cl. 13— Judgment — Wliat is not — Atl.nclimcnt before 


I PIT 


An order made under the provisions of O. 38, R. 5 
is not a ‘‘judgment ” witliin the niciining of Cl. 13 of 
the Letters Patent, because it is a mere interlocutory 
order which docs not affect the merits of the dispute 
between the parties by determining some right or 
liability which is in controversy between them in the 
suit and therefore no appeal tics from that order. 90 
Ind. Cas. 995 = 4 Bur. L.J. 108 = 3 Rang. 307 = A.I.R. 
1925 Rang. 267. 


Cl. 13 — Judgment — What is not — Decision on preli- 
minary point. 

The proper procedure, when a preliminary question 
of limitation is raised, is to hear that question and 
decide it as a preliminary point and if it is so decided, 
ft cannot be said that the appellate Court which had not 
heard the appeal on its merits, either confirn' s or reverses 
the decree appealed from ; and their decisim cannot be 
a “judgment ” within the meaning of Cl. 13. 77 Ind. 
Cas, 385 s= 1 Rang. 584 = A.I.R. 1924 Rang. 148. 

“ — CI» X3—“ Judgment “—Wliat is not — Finding as 
(o nature of document. 

If the effect of an adjudication “ is to put an end 
to the suit or proceeding so far as the Court before 
which the suit or proceeding is pending is concerned, 
or if its effect, if it is not complied with, is to put an 
end to the suit or proceeding the adjudication is a 
jud^ent, otherwise not. 

TT» finding that the parties intended to treat a docu- 
(QQQt on which the suit was filed as an inland and not 

t 


as a foreign insli-umcnl, wliieh had the effect of allowing 
the suit to proceed, docs not amount to a judgment 
within the meaning of Art. 13. 114 Ind. Cas. 524 = 
Rang. 703 = A.I.R. 1929 Rang. 4r(F.B.). 

Cl. 13— Judgment— \Vhat is not— Order that a 

person should be examined under S. 196, Companies Act. 

An order directing that a person should be examined 
under S. 196, Companies Act, is not a Judgment withiq 
Cl. 13, Letters Patent, and hence no appeal lies against 
the order. A.I.R. 1936 Rang. 166 = 14 R. 15 = 161 
Ind. Cas. 749 (1). 

Cl. 13 — Judgment — Wbat is not — Rejection of claim. 

Refusal of summary remedy given by O. 21, R. 58, 
C.P, Code, leaves open the right of bringing a regular 
suit and having the question in issue finally decided. 
It, consequently, cannot be a “judgment” within the 
meaning of CJ. 13, Letters Patent. 104 Ind. Cas. 330 
= 5 Rang. 381 = 6 Bur. L.J. 162 = A.I.R. 1927 Rang 
287. 


Cl. 13— Judgment— \Vhal is not— Refusal to Issue 

commission. 

Refusal to issue a commission is a matter within the 
discretion of the Insolvency Judge and no appeal lies 
under Letters Patent (Rangoon) S. 13. 13 Mud. 143; 
14 Mad. 88 and 28 Mad. 20, dissemed from. 93 Ind. Cas. 
211 = 4 Bur. L.J. 254 = 3 Rang. 605 = A.I.R. 1926 
Rang. 64. 


CL 13 — Judgment — What is not — Refusal to issue 


commission. 


An order refusing to issue a commission, however 
serious the ultimate results to the parly, is a purely 
interlocutory order and not a judgment terminating 
a suit or other proceedings or affecting the merits. 
90 Ind. Cas. 967 = 4 Bur. L.J. 103 = 3 Rang. 293 
= A.I.R. 1925 Rang. 290. 


(13) Limitation. 

CL 13 — Limitation. 

Tlie period of limitation for an appeal from a judg- 
ment of the Original Side under Cl. 13 of the Letters 
Patent is 20 days and from the dale of the judgment, 
and m such appeals the memorandum of appeal must be 
a^ompanied by a certified copy of the Judgment unless 
the Court dispenses vvithit, but need not be accompanied 
by a certified copy of the decree. 98 Ind. Cas. 417 = 
4 Rang. 265 = 5 Bur. L.J. 187 = A.I.R. 1927 Rang. 

CL 13— Limitation for Appeal. 

The words “decree or order” as used in Art. 151 
arc vvide cnougli to cover a “judgment” in the sense 
in which that word is used in Letters Patent, Cl. 13 
and therefore the period of limitation for an appeal 

Letters Patent from a judgment of 
uie High Court on its Original Side is 20 days from the 
date of the judgment. 98 Ind. Cas. 689 = 5 Bur. L.J. 
75 = A.I.R. 1926 Rang. 143. 

Cl. 17— Interpretation— ♦* Law “—Meaning. 

The word “Law” as used in Cl. 17 of the Letters 
Patent, merely means the legal enactments of the Indian 
and Burmese Legislatures, the English Common Law 
MO Equity, etc., which was appli^ by the late Chief 
Court of Lower Burma. It cannot of necessity be read 

published decisions of that Court, 
which dMisions, until merged in an enactment, or used 
to modify or repeal any enactment, are not, strictly 
speaking, law. W^at the clause meant was that the 
institution of the High Court did not inv^olve any change 
IP}*® j ^9 administered by the Court on its Original 
Side, and that the enactments and the principles of law 
vvhich would have been followed by the Chief Court 
should be followed by the High Court. 98 Ind. Cas. 
526 = 4 Rang. 313 « 1927 Rang. 4 (F3.). 
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CI.17— Law— Applicable. 

The Original Side of the Rangoon High Court will 
administer the Mahomedan Law in the matter of dclcr- 
mininc a sift by Mahomedan. 103 Ind. Cas. 189 = 5 
Rang. 252 = A.I.R. 1927 Rang. 242. 

■Cl. 28— Transfer of Criminal cases. 


The High Court’s power of revision are in express 
terms limited to those conferred by certain sections 
mentioned in S. 439, Cr. P. Code. S. 526 is not one of 
these. The Letters Patent does not confer any power 
of transfer over and above that conferred by S. 526 
since Cl. 28 is qualified by Cl. 36. 77 Ind. Cas. 885 
= 1 Rang 632 = 2 Bur. L.J. 236 = 25 Cr.L.J. 485 
= A.LR. 1924 Rang. 100. 


CL 34 Difference of opinion behveen t>vo Judges 

—Point, if can be referred to several Judges successively 

for separate decisions. , , 

Per Dunkley, /.—Although under Cl. 34 the point 
on which the original Judges differed may be referred 
to more tlian one Judge for decision, the clause docs not 
contemplate, that the point shall beTeferrcd to several 
Judges successively for their separate decisions, and 
there is nothing in Cl. 34 which permits of a case being 
first referred to a third Judge foi his decision upon a 
particular point, and then when his decision still appears 
to leave the matter in doubt, it being referred to a fourth 
Judge. Moreover, it is plain from the provisions of 
Cl. 34 that the third Judge to whom the case is referred 
after the first two Judges have differed, has jurisdiction 
only to decide the point upon which those Judges 
have differed and he has no jurisdiction to deliver any 
opinion. The case should be placed before the original 
Bench for final decision. A.I.R. 1937 Rang. 324 = 
170 Ind. Cas. 946. 


—Cl. 34— Scope. , • „ j 

Cl 34 of the Letters Patent docs not m all cases override 
the provisions of S. 98 of the Code of Civil Procedure 
and where that section can properly ^PPly ^ 

resorted to in spite of the provisions of Cl. 34 when 
it seems obviously right for the differing Judges to refer 
the point of law on which they differ. Cl. 34 of the 
Letters Patent applies only to those cases in which the 
appeals come beiorc the Court by virtue of a right 
of appeal given by the Letters Patent. Where an appeal 
lies under the ordinary law of the land, the Letters 
Patent will not override the provisions of the Code, 
applicable to the appeal. 77 Ind. Ca.s. 385 ~ 1 Rang. 
584 =» A.LR. 1924 Rang. 148. 


—Cl. 35— High Court has power to regulate its 
procedure by Cl. 35, Letters Patent which necessarily 
includes the imposition and collection of fees. A.LR. 
1935 Rang. 460 = 13 R. 156 = 159 Ind. Cas. 1060. 


—CL 35— Scope. 

Cl. 35 of the Letters Patent as well as S. 122 of the 
C.P. Code and S. 108 of the Government of India Act 
(1915) merely give the High Court power to make rules 
and orders tor the purpose of regulating proceedings 
in civil cases. 93 Ind. Cas. 124 = 3 Rang. 546 = 4 
Bur. LJ. 185 =• A.I.R. 1926 Rang. 1 (F.B.). 

— — CL 36— Transfer of Criminal Case. 

Tire Court’s powers of revision are in express 
terms limited to those conferred by certain sections 
mentioned in S. 439. S. 526 is not one of these. The 
Letters Patent does not confer any power of transfer 
over and above that conferred by S. 526 since Ci. 28 
is qualified by Cl. 36. 77 Ind. Cas. 885 » 1 Rang. 
632 =» 2 Bur. L.J. 236 - 25 Cr.LJ. 485 - A.I.R. 1924 
Rang. 100. 

— <7. 37—" Final decree or order"— Decree of High 
Court under S. 91 (3) of Rangoon City Municipal Act 
Is not appealable to Privy Council. 

In the case of special and often technical enactments, 
If a person or a Court is s p eci fi cally. *H»gnstfnl to deter- 


mine disputes arising out of the application of such 
enactments, the Court or person is not functioning in 
an ordinary, but in an extraordinary manner and parlies 
to any litigation arising thereunder will not be permitted 
to appeal further than these specially appointed persons 
or tribunals. 

A decree of the High Court under S. 91 (3) of the 
Rangoon City Municipal Act is not a final judgment 
decree or order within the meaning of Art. 37 of the 
Letters Patent or S. 109 of the C.P. Code, and is not 
appealable to His Majesty in Council. 99 Ind Cas 
994 = 4 Rang. 508 = 6 Bur. L.J. 1 = A.I.R. 1927 Rang* 
88 . 

CL 37 — Order dismissing application to appeal in 

forma pauperis. 

An order dismissing an application for granting 
of leave to appeal in forma pauperis is not a final judg- 
ment, decree or order of the High Court within Cl. 37 
and hence no appeal lies to His Majesty in Ojuncil. 
157 Ind. Cas. 39. 

CL 37 — Order refusing leave to appeal in forma pau* 

peris. 

An order refusing to allow a party to appeal in forma 
pauperis, is not a final order within the meaning of Cl. 3? 
and certificate to appeal to the Privy Council from such 
an order cannot be granted. A.LR. 1932 Rang. 192 
= 10 R. 504 =* 141 Ind. Cas. 277 (1). 

Cl. 37 — Order remanding case for further consi- 
deration. 

Though an order of remand, remanding a case for 
further consideration prima facie, does not purport 
finally to dispose of the rights of the parties, yet if the 
effect of the order is that the Court has finally deter* 
mined the cardinal issue in the suit, and only subsidiary 
and subordinate issues remain to be decided, the remand 
order is a final order within Cl. 37 and appealable as 
such. 10 R. 499 = A.I.R. 1932 Rang. 189 = 141 Ind. 
Cas. 275. 

CL 39 — Wrong admission of evidence — Course of 

trial not deflected- Whether ground for application under 
Cl. 39. 

Leave to appeal is not granted except where some 
clear departure from tlic requirements of justice exists 
nor unless by a disregard of the forms of legal process, 
or by some violation of the principles of natural justice 
or otherwise, substantial and gra\c injustice has been 
done. 

1 he mere fact that sonic evidence has been wrongly 
admitted is not a ground on which an application under 
Cl. 39 can be granted when the course of the trial is 
in no way dcllccled. It is incumbent upon the applicant 
to make out, at any rate, a prima facie case that there 
has been a violation of the natural principles of justice, 
so demonstratively manifest as to convince the Court 
first, that the result arrived at was opposite to the result 
which they would lhemselves have reached, and secondly, 
that the same opposite result would have been reached 
by the local tribunal also if the alleged defect or mis- 
direction had been avoided. 

In order to dispose of an application under Cl. 39, 
it is unnecessary to discuss in detail tlic facts disclosed 
by the evidence. It is sufficient that the Court should 
hold that there was ample evidence adduced at the trial 
to justify the finding of the jury that the applicant was 
guilty of the crime. A.I.R. 1935 Rang. 214 = 13 R. 
141 *= 36 Cr.L.J. 1232 = 157 Ind. Cas. 821. 

CL 39— CoovictioD in High Court Sessions. 

Where the accused is convicted of murder and sen* 
tencedtodealhby the High Court Sessions, an application 
under Cl. 39 for a declaration that the case is a fit one 
for anneal to the Privy Council is competent. A.LR. 
1935 Rang. 214 - 13 R. 141 - 36 Cr.LJ. 1232 = 157 
Ind. Can21. 
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liability -For Torts. 

See TORT. 

Of Agents. 

See (i) CONTRACT ACT. 

(2) PRINCIPAL AND AGENT. 

— * — Of Guardian. 

See GUARDIAN AND WARDS. 

— Of Sons for Father’s Property. 

See HINDU LAW— DEBTS. 

LIBEL AND SLANDER . 

See (i) PENAL CODE. SS. 499, 500. 

(a) TORT— DEFAMATION. 

UBERTY OF SUBJECT. 

See GONSTUTIONAL LAW- 

LICENSE. 

See also EASEMENTS ACT, SS. 52^4. 

Occupation by co>sharer of plot in front of 

his house as tahan-darwaza— Nature of. 

Where a co-sharer uses a plot in front of his house 
as his sahan-darwaaa and his exclusive user is as 
co^sharcr and not in any other capacity it cannot 
be said that he holds the land merely as a licensee. 
LL*R. (1950) A. 507. 

LIEN. 

See (I) COMPANIES ACT, SGH. I, TABLE A. 

REGULATION 9. 

(a) CONTRACT ACT, SS. 95-io5, 168, i7o, 
171, 173 AND 221. 

(3) LEGAL PRACTITIONER. 

(4) T. P. ACT, SS. 55, 63, 65, 67-71 72-84, 

86, 89, 91-92, 94, 95, 98-101. 

LIFE ASSURANCE COMPANIES ACT (6 OF 
X9ia). S. a (3) — “Court” 

So far as the Punjab is concerned, “Court” in the 
Life Assurance Companies Act means the District 
Court only. 44 P.L.R. i=A.I.R. 1942 Lah. 74=I.L.R. 
(1942) Lah. 800^199 Ind. Cas.38i. 

' S. a (6)— “Policy of assurance upon human 
life”, meaning of. 

Where the policies issued by an insurance company 
provide for payment of a certain sum of money 
whether fixed or calculated in any other manner on 
the happening of the contingency stipulated for taking 
place during the lifetime of the member, and not 
providing for payment of anything to the legal represen- 
tatives of the member in the event of his dying without 
the happening of such contingency, the .contract 
between the members and the society, whether it be 
called a policy or a certificate of membership, is not 
an instrument on which the payment of money is 
assured on the happening of the contingency depending 
upon human life within the meaning of S. a (6). But 
were the policies provide for payment of some money, 
however small, to the legal representatives of a member, 
in the event of his dying without the happening of such 
contingency, they fall within the ambit of S. 2 (6). A.I.R. 

*937 Sind ii3»3i S.L.R. 416 = 169 Ind. Cas. 631. 


S. a ( 7 ) Assignee, whotber ^‘policy-holder”. 

The words “for the lime being” in S. 2 (7) clearly 
mean that a person must, at Uic date of the petition, 
be the legal holder of a policy. After a policy is 
assigned, the legal holder of the policy is the assignee 
and not original policy-holder. A.I.R. 1938 Bom. 182 = 
40 Bom. L.R. 52= 174 Ind. Cas. 593. 

— — Ss. 2 (7), (5), (6), 22— Where none of the members 
of the Provident Society applying for its winding-up 
under S. 22, Life Assurance Companies Act. read with 
the Companies Act arc jwlicy-lioldcrs under Gl. 7, S. 2 
either rc-td by itself or in Uic light of CIs. 5 and 6 of the 
Act, the Court has no jurisdiction to wind-up the Society 
under the Act. A.I.R. 1936 Sind i6‘t=3o S. L,R. 02 = 
164 Ind. Cas. 906. 

* S. 6 — Preferential creditor to fund. 

The right of the policy-holders to rank as preferential 
creditors in respect of an assurance Fund must be founded 
on some act of the Legislature or recognized law of the 
land. Neither S. 6, Life Assurance Companies Act, nor 
any other Act gives such a right. A.I.R. 193O Bom. 91 « 
39 Bom. L. R. 1 163 : 173 Ind. Cas. 727. 

S. 22 — Application should bc'made to District 

Court. 

The provisions of Life Assurance Companies Act as 
contained in S. 22 are kept intact and not affected by the 
provisions of the Companies Act. Consequently, the 
Court to which an application for winding-up an insur- 
ance company is to made, is the principal Civil Court of 
original jurisdiction in die District where the head office 
of the company is 5110.110, i.e., the District Court and 
such application must be made by tlic persons and subject 
to the qualifications mentioned in S. 22. A.I.R. 1942 
Lah. 74as44 P.L.R.i = I.L.R. (1942) Lah. 800=199 
Ind. Gas. 38i. 

" S. 2z^Patitioii must be by ten policy»hoIdeMs 

Ihc riglil 10 wind-up a company is a statutory right 
and unless the petitioner can bring his case within the 
terms of S. 72 , he is not entitled to maintab the petition. 

^ The right given to pollcy-holderi to present a petition 
IS given to them because they arc prospective or con* 
tbgcnt creditors^ and although in the case of a com- 
pany which does not fall under the category of life 
assurance companies^ the petition can be presented by 
a smgle prospective or contingent creditor, in the case 
of petition presented by policy-holders of a life assur- 
ance company, the petition must be by at least ten 
policy-holders. To hold otherwise would be to com- 
pletely nullify the provbions of S. 72 , because a policy 
holder is a contingent or prospective creditor, and if 
such a single policy-holder can present a petition, there 
is no sense m tbc Legislature cnactxrig that a petition 
must be made by ten or more policy-holders. A-LR« 
1938 Bom. 182^40 Bom. L.R. 5a 9174 Ind, Cas. 593* 

— ^ (7)— 'Application by members for 
winding-up of Provident Society. 

Where none of the members of the Provident Society 
applying for its winding-up under S. 22, Life Assurance 
Companies Act, read with the Companies Act., arc 
policy-holders under Cl. 7, S. 2, either read by iuclf or 
in the light of CIs. 5 and 6 of the Act, the Court hai 
no jurisdiction to wmd-up the Society under the A®^ 
To such a cascj S. 22 has no application# A.LR' 
1936 Smd i65: 30 S.LR* 9a: 164 Ind. Gas* 906. 

^ ■ "S. is wrong to contend that under S. 34* 

sides the company, only persons falling under any of the 
categories specified therein can be punished. A.I.R* ^94^ 


465 


LIFE ESTATE 


466 


Mad. 760: (1940) M.W.N. 384: 5i L.W. 534: 42 
Gr. L.J. 39; 190 Ind. Cas. 896. 

LIFE ESTATE. 

See (1) HINDU LAW— WILLS. 

(2) T.P. ACT, S. i4. 

LIFE INSURANCE 

See (i) INSURANCE. 

(2) INSURANCE ACT, S. 45. 

(3) LIFE ASSURANCE COMPANIES ACT. 

LIFE INSURANCE COMPANIES ACT. 


to the relief which the plainliiT fhould have claimed 
but has not claimed A.I.R. 1950 Bom. 401=52 Bom 
L.R. 614. 

Determioation of. 

The questions of limitation cannot be decided inferen- 
lially. It is on the facts actually found and not merely 
upon those alleged in the plaint that limitation has to be 
computed. 118 Ind. Cas. C2=A.I.R. 1929 Nag. 124. 

When the law of limitation is to be applied the 

Court must look at the pleadings and not at the result of 
the suit. 98 Ind. Cas. 31=24 M.L.W. 475= i926 M.W.N. 
767=A I.R. 1926 Mad. 1190=51 M.L.J. 845. 

3. Exclusion. 


See (1) INSURANCE. 

(2) INSURANCE ACT, 1938- 

LIFE-INTEREST WITH REMAINDER OVER. 

See T. P. ACT. 


- Exclusion of time— Alternative remedies. 

There is no provision of law according to which a 
plaintiff, who upon faiMing to obtain one remedy sues 
for an alternative one, is entitled to exclude the time 
taken up by^the former proceedings, loo Ind. Cas. 40= 
25 M.L.W. '‘ii=A.LR. 1927 Mad. 273. 


UGHT AND AIR 


Period of notice under C.P. Code. S. 80. 


See (i) EASEMENTS. 

t2) EASEMENTS ACT. 

LIGHT OBSTRUCTIONS. 


In the case of a suit alleged to be barred under a special 
law of limitation, the parly is not entitled to deduct the 
period of two months for service of notice under S. 80 of 
the C.P. Code. G6 Ind. Cas. 287 = 34 G.LJ. 203 = 
A.LR. 1921 Cal. 661. 


See (1) EASEMENTS. 

(2) EASEMENTS ACT. 


4. Onus. 


Onus. 


limhation. 


Synopsis 


X. 

3. 

3* 

4- 

5 > 

6. 

7- 

8 . 

9- 

10. 

11. 


Crown. 

Determination of. 
Exclusion of time. 

Onus. 

Plea. 

Revision application. 
Right of redemption. 
Starting point. 

Suspension. 

Transposition of parties. 
Miscellaneous. 


1. Grown. 


—Against Crown. 

Ai regads limitation against the Crown, the legal 
presumption is that unless the Crown i< ep<xiflcally 
mentioned in a Statute, it it excluded from iu operation. 
86 Ind. Gas. 757 (Sind). , 

a. Determination of, 

DeCeni^iiatloa of— Basis for— Allegations in 

plaint and reliefs asked for and not on what 
rellefe should have been asked for. 

The limitation applicable to a suit can only be ascer- 
tained on the allegations in the plaint and the reliefs 
prayed for, and not by speculating as to what relief the 
plaintiff should have prayed for. If the plaintiff prays 
fora relief to which he is not entitled, the Court may 
reject bis claim, but the Court has no jurisdiction to 
flad out what relief be should have claimed and then 
apply the provisions of the LimiuUoa Act by reference 


It is wrong to place the onus on the defendants to 
prove that the suit was time barred; on the other hand it 
is the plaintiff that should be called upon to prove iliat 
the suit was within lime. J948 A.W.R. (Rev). 165=1948 
R.D. 262. 


5. Plea. 

See also LIMITATION ACT, S. 3. 

—Nature of plea. 

A plea of limitatiim is not a mere technical plea. A 
party who can invoke the law of limitation in his favour 
is certainly justified in doing so and he ought not to be 
deprived of the advantages gained on the ground of the 
alleged technicality of the plea raised. 76 Ind. Cas. 119 
= l7S.L.R. 263=A.I.R. 1924 Sind 47. 

—Not a technical plea. 

Where the right sought is one involving the dispos- 
session of a perfectly lawful purchaser of property, it is 
not quite accurate to say tliat a pica, that such a suit 
has not been brought within the proper period of time 
limited by the Act is a technical plea, if by a technical 
is meant a plea which asserts rights which have no 
merits for their support. 57 Ind. Cas. 666=48 Cali 110 
-25 C.W.N. 2fly = 13 M.L.W. 49=47 LA. 255=18 
A. L.J. 1095=22 Bom. L-R. 1370 = 3 P.W.R. 1921 = 28 
M.L.T. 149=2 U.P.L.R. I24=A.LR. 1921 P.G- 5o=39 
M.L.J. 195 (P.C.). 

■Ralalng of plea— lu Second appeal. 

Where the facts necessary to support a plea of limi- 
tation are either admitted or are apparent on the fat e uf 
the record Court will not be juitiBed in refusing to 
eatertaio in Uie plea, even if raised for the Brst time in 
a sccjod appeal. 114 Ind. Cas. 734^*9^8 A. L.J. 229 = 
A.I.R. 1928 All. 689. 
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General rule. 

Th** tenoral rule is iliat poiniK of iiiuitalion should not 
be allowed to be raised lor the first time in appeal where 
ihe^' involve a decision upon questions of fact. Points 
of limitation should not be decided against the parties 
unless attention has been drawn to the question of limi- 
tation and an opportunity given tlicm to meet it on the 
evidence. 

If limitation is urged as bar, the faels on w'hich it i® 
barred must be proved after an issue has been framed- 
66 Ind.Cas. 287=34 C.L.J. 205= A. L R. 1921 Cal. 661. 

It is necessary il>at limitation should be pleaded in 

all cases. But particularly this is so where the bar is 
alleged under some special law. 66 Ind Cas. 287 = 34 
C.L.J. 205=A. I. R. 1921 Cal. 66«. 

6. Revision application* 

■ Revision application. 

Revision applic^^tions are not admitted beyond the 
time allowed for appcab except for special reasons. 7 
O.W.N. 894=128 Ind. Cas. 739=A.LR. 1930 Oudh* 
496. 

7. Right of redemption. 

^—Rlght of redemption. 

The right to redeem can be exercised at any lime 
before an order absolute for sale had been passed, and 
therefore the deposit is valid even though made long 
after the expiry of tliree years frot]tt 
decree. Tlicrc is no period of limitation prescribed for 
such an application. 66 Ind. Cas. 944“9 O.L.J. 14= 
A.I.R. 1922 Oudh 33> 

8. Starting point. 

Vendor’s failure to keep up the express and 
Implied covenants of title and quite enjoyment— 
Suit for damages by vendee— Limitation runs only 
from the date ©factual physical disposition. 

The right of a vendee to sue his vendor for d.image 
on tlie ground that the vendor failed to keep up tii^-" 
express and implied covenants of title and quiic enjoy- 
ment, arises only when there is actual physical dispos- 
session of the vendee. The right would not be affected 
by limitation as long at the vendee remained in posses- 
sion of the property and time will begin to run against 
him only from the date of actual diKposscssion, even 
though his right to remain in possession might have been 
lost by a decree against him. 62 L.W. 249= 1949 M.W.N. 
298“A.I.R. 1949 Mad. 652 =(i 949) >t.L J. 456. 

- —Suit for contribution — Execution of a pro.note. 

Wheie a decree is patted against two judgment debtors, 
and one of them satisfies the decree by executing a 
pro-note in favour of the decree-holder that does not 
nve him a right to contribute as against the other 
Judgment-debtor. The limitation for a suit for contri- 
DUtion will run only from the date of satisfaction of the 
pro-nole. 26 Mad. 322 and i4 M.L.J. 285, Foil. 99 
Ind. Cas. 438=38 M.L.T. io6=A.l.R. 1927 Mad.1137, 

•—Starting point 

Per Mukeiji J. — ^The starting point of lirnitation does 
not always synchronise with the cause of action in many 
cases it does, but in others it dates from some specified 
events which again is either anterior' or posterior to the 
accrual of the cause of action. The period prescribed 
by the Act are more or less arbitra^, and the fixing of 
the periods is founded on consideration of public policy. 
89 Ind. Cas. 1000=29 G. W. N. 973=43 C.L.J. 135= 
A.LB.. x 926 Gal. 65. 


Starting point. 

No Hmiiation begins to run against an appellant until 
a decree is drawn up anJ signed. 89 Ind. Cas. 937 
=A.I.R. i 926 Nag. 207. 

Omission of names in the decree — Amende 

meot date. 

• Where a decree as passed omitted the same of appeal- 
ing defendants but they did file an appeal and the 
appellate Court having made an enquiry, the trial Court 
added their names in the decree. 

Held, that the right of the defendants to appeal from 
those decrees — if they had any right to appeal— arose 
when the decrees were amended by the addition of 
their names. 85 Ind. Cas. 627=A. I. R. 1925 All. 567. 

—Where within six years of the denial of the plaintiff’s 
tide there is an adjudication by a Civil Court deciding 
against the defendant; a subsequent denial of the 
plaintiff's title is a fresh denial and not necessarily in 
continuation of the preceding one. Time must be 
calculated only from the later denial. 87 Ind. Cas. 647 
=47 All. 416=23 A.L.J. 291=6 L.R.A. (Civ.) 237= 
A.I.R. 1925 All. 42t. 

Plaintiff’s share in mortgaged property wrongly 

entered in revenue papers, to plainlifT's knowledge — 
Limitation for declaratory suit to rectify error runs 
from entry — Assertion of plaintiff’s title to larger share, 
by plaintiff's pleader in redemption suit by plaintiffs 
and defendants, docs not ncccsvarily imply a fresh 
denial of plaintiff's title by defendants giving rise to 
fresh cause of action. 86 Ind. Cas. 117 = 7 L.L.J.33= 
A.I.R. 1925 Lah. 417. 

Instalment Bond — Option to sae for whole 

in case of default — Limitation runs from date of 
first default. 

Tlic bond amount was p.iyablc within six months and 
was to bear a certain rale of interest. This interest was 
to be paid month by montli, and in the event of failure 
to pay in any month, compound interest was to accrue on 
the unpaid interest and the plaintiff was to have a right 
to 61e a suit at once, without waiting for the stipulated 
period of six monihs. Interest was never paid. 

Held, thdl a suit not brought within three years of 
the date of the first default of payment of interest was 
barred by limitation notwith»tanaing that the plaintiff 
was entitled at his option not to sue on default in 
payment of interest but to wait till the expiry of the 
period of the bond. It is not open to the parties to an 
agreement to contract themselves out of the Law of Limi- 
tation by inserting in their agreement to alternative 
starting points for limitation A.I.R. 1923 All. i (F.B.), 
Foil. 85 Ind. Cas. 280=27 O.G. 31B=A. 1. R. 1923 
Ou^ 302. 

—Rule in Madras. 

In Madras Presidency where there is an option open to 
a person to call up the whole debt on default, or not as be 
chooses, if he does not exercise that option, it will not 
be held against him that his cause of action had arisen 
on the default itself. 84 Ind. Cas. ii8=ao M.L.W* 
430 = 1924 M.W.N. 828=A.I.R. 1925 Mad. 233. 

Instalment bond. 

A suit on an instalment bond which enable 
creditor to claim the entire amount on default of 
one of the instalments is not time.baired in resp^^ 
the instalment, which fell due within the period ol 
limitation, although the suit is filed after the 
the period of limitation from the date on which w6 
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earliest inslalincnl iii respect of uliich default was made 
fell due. Qo Ind. Cas. '.249==4 Pat. 829=81925 P.H.C G. 
215=A.I.R. 1925 Pat. 557. 

- — Per Crump, J. — It is only where it is necessary' to 
consider the act plus the consequences as the cause of 
action, that the time runs from the consequences arc 
injurious. S. 84 Ind. Cas. 7^6 = 25 Boni. L.R. 1333 = 
A I.R. 1924 Bom. 29 o. 

The true testto determine when a cause of action has 

accrued is to ascertain the time when plainiitf could hist 
have maintained his action to a successful result, 79 
Ind. Cas. 520=39 C.L.J. 40=A.I.R. 1924 Cal. 600. 

For a suit under Art. 120 the starting point of limita* 

tion is the date of the fii'st decree and not the date of the 
appellate decree confirming the same. 46 Cal. 670, Fol). 

70 Ind. Cas. 45=16 M.L.W. 285=1922 M.W.N. 561 = 3 
M.L.T. i69=A.I.IJ. 1923 Mad. 23. 

■ An entry in the Rccord«of.Rights-of*merely raises a 
presumption of correctness, and is not a starting point for 
the computation of the period of limitation. 63 Ind. Cas. 
954=25 C.W.N. 1022=35 C.L.J. 19=A. I. R. 1922 
Cal. 251. 

The limitation for an application for the detrrmi. 

nation of mesne profits is to be computed from the date 
of the final decree by which ihe award of mesne profits 
was confirmed. 36 All. 350 and 39 All. 641 Foil. 68 Ind. 
Cas. 896=25 O.C. 132=10 O.LJ. 56=A.I.R. 1922 
Oudh 197, 

—Where a borrower executes first a mortgage bond an^ 
later on a charge deed and the deed contains a conditio^ 
to repay the debt at any time before the redemption o^ 
the previous mortgage, the date of payment is fixed by 
the deed, and the limitation does not begin from the 
date of execution of the bond. 65 Ind. Cas. 408=8 
O.L.J, 66o=A.I.R. 1922 Oudh I02. 


Time granted at debtor's request. 

A verbal promise on the part of the client to pay the 
attorney the lattn's costs which have become oVrd e 
when money IS iccovcrcd in certain execution cases-a 

promise on the strength of which the attorney has n.u 

taken steps to enforce payment— is an answer to anv 

objection based on liinifation made by the client aoainct 
an application by tlie aitorucy for an order for payment 

66 Ind. Gas. 209=48 Cal. 817=25 C.W.N. CooiA i R 
1921 Cal. 67. ‘-‘•i iv. 


io> Transposition of parties. 


Transposition of parties. 

\Mierc a paaty is transposed— No question 
tation arises, 99 Ind. Cas. 687 = 24 M.L.W. 
A.I.R. 1927 Mad. 204=52 M.L.J. 33. 


of limi- 
826 = 


II. Miscellaneous. 


Remedy barred— Revivor by addine 

less effective. 


another 


It would be reductio ad absurdeni to hold that 
where a party has allowed a valuable right to be 
extinguished by the lapse of lime he should be allowed 
to revive his right by claiming in his suit another relief 
which is still within time but is for other reasons in- 
cfTcctive. 129 Ind. Cas. 2oi=A.I.R. 1930 Lah. 993. 

Compromise. 


No compromise or agreement can prevent the law of 
limitation from taking effect. 92 Ind. Gas. 722 = 13 
O.L.J. i 38=A.I.R. 1926 Oudh 311. 


Failure to bring suit for declaration of a bare 

chance — No prejudice ram result. 

It is not necessary for a man to institute a perfectly 
vain litigation under peril of losing his property if he 
docs not do so. 


— —Fresh Cause of action — Starting point. 

Where a debtor annulled the satisfaciion of his debt 
on the ground of coercion and obtained a decree, the 
creditor gets a fresh cause of action and time begins to 
run from the date of the aiuiulmeiit. 9 C^al. 255 (P.C.); 
12 M.I.A, 244, Foil. 59 Inch Cas. 472=43 Mad. 
845=12 L.W. 240 = 1920 M.W.N. 505=39 M.L.J. 312. 


9. Snspension. 

—Suspension. * 

It is not necessary nor would it be good law to invoke 
theory of luspension of lintitaiion in any case ui which 
suspoision it not expressly provided for either in the 
Limitation Act or in some special statute. 10 P.L.T. 
879-A.I.R. 1929 Pat. 694 (F.B.). 

When extended. 

The period of limiution is extended where there has 
been a suipemion of the cause of action or where the 
cause of action Wc^ed not on the date indicated in 
column 3 of the ^cdule to the Umitalion Act. but at a 
subsequent date, for no fault of the plaintiff. original 
decree is net suspended by presentation of an appeal, nor 
u Its ojKration interrupted where the decree ohappeal 
Is one of dismissal. 46 Gal. 670 (P.C.), Foil. 

Time runs from the date on which the righu of the 
the parly suing arc finall^r selUed, giving birth to hU 
cause of action, and once its starts running it cannot be 
•topped by any act which does not being about nny 
change in thoec rlgbu. 85 Ind. Cm. ioo 7=A.1J^. 1925 
Ort. said* * 


A Hindu widow claimed certain properties as the 
heir of her predeceased iiulural burn son. She willed 
away the income of the properly before her death 
Her title was disputed by another lady who claimed t(» 
be the adoptive inotlier of tJic deceas<-d son. The 
validity of the adoption was challenged by the natural 
mother and the m.-mer was befjrc the Courts. Tlie 
estate was bcuig managed by the Court of Ward.s and 
later, by Court Receivers. ' 


Held, that under the circumstances of the case the 
jcneficiaries under the will were not bound to sue’ the 
cstatrix’s heir her d'-atli, for the payment of the legacies 
f and wlicn he might be in possession of assets out of 
which the legacies might have been payable. 87 Ind 
Oas. 324=58 LA. 214=1925 M.W.N. 441=3 pat. L r! 
io8=2Q C.W.N. 989=23 A.L.J. 261=6 LR. (P.C.) 82 
=48 Mad. 312 = 27 Bom. L.R. 823=A. I. R. iq2s 
P.C. 105 = 48 M.L.J. 627 (P.C.). ® ^ 


— Atsnmption of title. 

— ITie plea of limitation asrumes that the title is in 
the plaintiff 83 Ind. Cas. 205 = 3 Pat. 85 = A.I.R. 1024 
Pat. 402- 

limitation (OF SUITS) ACT (14 OF i8m) — 

(Repealed by Act 9 of 1871) ^ ^ 

S. I, R. 12— Sole by reversioner — Time as to 

<wben the cease of action arises.’ 

Under Limiution Act of 1859, the limiution for a 
suit by a reversioner who succeeded to the pronrrtv 
was 12 yean from Uic tune when the cause of action 
arUei. ‘In the case of a suit for pc»i«CMlon by a rever 
sionary hdr after ^e deato of the widow, who takes bv 
u^eriunce from her husband and ia dispossesied the 
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LIMITATION (of Suits) Act (1852), S, 1, Cl. 12. 4^^ 


period of limitaiioa a> ajiin'it the reversioner, in the 
absence of fraud, is not to be reckoned from the time 
when be succeeds to the estate but from the time at 
which it svould liavc been reckoned apainst the widow 
if slie liad lived and brought the suit.’ A. I. R. 1942 
P.C. 54 =(i 942) A.L.J. 392 = 8 B.R. 874=(i942) 2 M. 
L. J. 249=46 C. \V. N. 1008=23 P- L. T. 717 = 1942 

0. W. N. 806=1. L. R. (1942) Kar.{P.G.) in (Sup.) = 

1. L.R. (1948) Mad. i = 6g I. A. 110=202 Ind. Gas. i 
(P.C.). 


within 60 years of the mortgage and hence the 
acknowledgment was wholly meflTcctive to save limita- 
tion. 

{2) (Per CoUister, Bajpai, Hamilton and Dar, 
JJ). — That the entries could not be construed as ack- 
nowledgment by the mortgagees of the title of the mort- 
gagor or that the mortgages were subsisting in law. 
1943 A.W.R. 29f=A.I.R. 1943 All. 393=(i943) A.L.J. 
548 = 1. L.R. («944) All. 76 = 212 Ind. Gas. 238 (F.B.). 


S. I, Cl. 12 — Scope of — Widows barred— Re- 
versioners barred. 

Under Act (14 of 1859) if the widow is barred, the 
reversioners would aUo be bared and their rights are 
not revived by the Act of 1871. 22 M. L. T. 233 = 
(1917) M. \V. N. 679=6 L.W. 530=34 M.L.J. 319=42 
Ind. Gas. 540. 

S. 1 (12) and (15) — Adverse possession — Posses* 

sion of mortgagee under Bengal Regulation (15 
of 1793) After mortgage money has been paid 
— Nature of. 

The possession of a mortgagee under the Bengal 
Regulation (15 of 1793) does not become adverse simply 
because he remains in possession after the mortgage 
money has been paid out of the usufruct and the suit 
for redemption of a mortgage effected before the passing 
of the Limitation Act of 1859 is governed by 60 years 
rule. 33 A. 97, Foil. 34 All. 261=9 A.L.J. 131 = 13 
Ind. Gas. 963. 

S. ■ (ig) — Acknowledgment by manager or 

agent. 

Per Dar, I, — The acknowledgment of a manager of 
a joint Hindu family or an agent was not a good ack- 
nowledgment under the Lim. Act of 1859 and was 
wholly ineffective to save time. A. I. R. 1943 All. 393 
^*943) A.L.J. 548= *943 A. W. R. (H. G.) 291 = !. L. R. 
(1944) AH. 76=212 Ind. Gas. 238 (F.B.). 

S. I (15) — ^Words “in the mean time’* — Mean- 
ing of. 

Per Fall Bench.— The words “in the mean time’’ i** 
S. 1 (15), Limitation Act (14 of 1859), mean within 60 
years from the date of the mortgage. An acknowledg- 
ment to be valid under Cl. (15) of S. i, Lim. Act, has to 
be made within sixty years of the date of the mortgage 
and an acknowledgment made more than sixty years 
after the date of the mortgage, though made at a time 
when there was no period of limitation prescribed for 
redemption suits or when the mortgage was subsisting 
on accouotof period of grace granted by S. 18 of Act 
14 of 1859, is not a valid acknowledgment within the 
meaning of Cl. (15) and cannot save time for redemp- 
tion suits beyond the period of grace given by S. 18 of 
Act i4 of 1859. 

The entries in the khewat of 1852 were merely to 
the effect that, Lacbman and others were in possession 
as mortgagees and that the mortgage-money was 
Rs. 274 — ^4—0 in one case and Rs. 383 in the other. 
The entries were attested by the mortgagees or their 
representatives. It was contended that the entries 
amounted to acknowledgment that the mortgage was 
subsisting and the acknowledgment having been made 
at a time when there was no period of limitation pres- 
cribed for a suit for redemption, the acknowledgment 
was sufficient to extend the period of limitation even 
if made more than 60 years of the date of the mort- 
gage: 

Held, (1) (Per Full Bench).— That as the date ol' 
the mortgage was not established, the mortgagor had 
failed to &ow that the acknowledgement was made 


[Overrules: (1) 1 A. 425; (2) 1894 A.W.N. 87 ; 

(3) I A. ii7(F.B.); (4) 5 Ind. Gas. 77 and (5) A.I.R. 
1929 All. 209=115 Ind. Gas. 451. [ 

S I. Cl. 15 and 18— Mortgage — Redemption — 

Act IX of 1908, S. 29 and Art. 148 — Acknowledg- 
ment of title after expiry of period prescribed for 
redemption — Effect of. 

Plaintiff sued to redeem a mortgage of 1798. Under 
Gl. i3 of$. I of the Limitation Act of 1859 *he mort- 
gagor has sixty years to redeem unless there was an 
acknowledgment of the mortgagor’s title in the mean- 
time. The sixty years expired in i858. There was an 
acknowledgment in 1861, i.e., within two years of 
grace allowed by S. i8 of the Act to bring a 
suit. 


Held, that the suit brought in 1911 was barred by 
limitation. The words “in the meantime*’ occurring in 
S. i,_Gl. 15 of the Act of 1859 refer to the sixty years 
mentioned in the first part of the clause and the right of 
the mortgagors to sue, having become barred in 1858, 
tlicir right to the property was extinguished by S. 29 of 
the Act of 1871. The subsequent acknowledgment was 
ineffective to save limitation. 27 C. 1004 (P. G.)j 5 
M. 182, Foil. 33 M.L.J. 753=*(i9i7) M.W.N. 864=22 
M.L.T. 419=43 Ind. Gas. 50. 


■S. 1 (15) — Aaandravan — If persoa claiming 

under Karnavan— Limitation Act (9 of i87i)> 
Sch. n, Art. i48. 


An Anandravan cannot be said to be a person 
claiming under a Karnavan within the meaning of 
S. 1 (15) of Act 14 of 1859 or Art. 148 of Act 9 
of 1871 and has no right to make an acknowledg- 
ment and save limitation and such an acknowledg- 
ment cannot be effective even if construed as one by 
a co-mortgagee. 17 B. 173; 19 M.L.J. 288; i Ind. Gas. 
204, Foil. 26 Ind. Gas. 127 (Mad.). 


— Ss. 1 (15), 8 — Mortgage— Suit for redemption-* 
Limitation. 


The plaintiff instituted, on the 7th of June, 189$* ^ 
suit for redemption of an alleged < usufructuary mort- 
gage executed on the i4tb of August, 1781, for a 
of 70 years. Held, that the suit was barred by limita- 
tion under S. i (15) and S. 8 of Act No. XIV of 
*859, as the limitation provided for by the Act was 
only 60 years from the date of the mortgage and not 
from the date of the cause of action as in the Act w 
1877* *906 A. W. N. 23=3 A. L. J. 113“*® 
A. 333* 

— — S. 17 — Public property. 


Properly which by confiscation become the pro- 
perty of the State and which the State is claiming « 
Its own is public property. The rule of 
Oudh for suit for public property at the time ActXiy 
of 1859 was applied must have been the sixty yeaf* 
rule prescribed by the Circular No. 104 of I860 or else 
there was no rule of limitation at all. 61 Gas. 
871=24 O.C. 77=8 O.L.J. i6o=A.I.R. 1921 Oudh 88. 
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LIMITATION (of Suits) Act (1852), S. 18. 


iB — Sqit before i8Ca. 

ByS. i8 of the Act of 1859 coupled with Act ii of 
1861, suits instituted before January 1862 were to be 
determined as if the Act had not been passed. 118 Ind. 
Cas. 566*=458 C.L.J. 489= A.I.R. 1922 Cal. 149. 

— — S. a8— "Adverse possession. 

Regulation III of 1973 read with Regulation II of 
1805, and Act XIV of iSSg have been always under- 
stood as meaning that adverse possession for the prescri- 
bed period not merely bars the remedy but gives title. 
{1854) I Boul. Rep. 70; It M.I.A. 345(P.C.); (1869) 
12 W.R. 12; 20 W.R. 164; 1 M.I.A. 446 (P.C.) and 3 
Cal. 224, Foil. 118 Ind. Cas. 566=48 C.L.J. 489= 
A.I.R. 1929 Cal. 149. 

LIMITATION ACT (n of 1871) (REPEALED BY 
15 of 1877)— Art. 129 — Possession by setting 
aside adoption — Twelve years from tbe date of 
adoption of the adoptive father. 

Article i2g of the Second Schedule of Act 9 of 1871 
relates to all suits in which the plaintiff cannot succeed 
without displacing an apparent adoption by virtue of 
which the defendant is in possession. That article pres- 
cribed twelve years as the period of time within which 
a suit “to establish or get aside an adoption” might be 
brought, and that such period of twelve years should 
begin to run from the date of the adoption, or (at the 
.option of the plaintiff) from date of the adoptive father’s 
death. Act 9 of 1871 did not give to a reversioner, 
whose right to sue for possession accrued upon the death 
of Hindu widow any further time than the twelve years 
given by Art. 129 to any plaintiff. 92 Ind. Cas. 85= 
28 Bom. L.R. 173=30 C.W.N. 313=6 L.R. (P.C.) 169 = 
52 I.A. 322=42 C.L.J. 563=48 Mad. 883=1926 
M.W.N. ii=A.I.R. 1925 P.C. 249=49 M.L.J. 7G9 
(P.C.). 

— -~-Art. 1S9 — Adopted son not entitled to present 
possession — Title recognised within i2 years by 
adversaries — No suit need be brought. 

In 18,56, estate of a deceased Raja was confiscated 
by the Government. Afterwards it was relinquished by 
the Government in favour of the Raja’s heits in ^62. 
By the order of rc*grant, the estate was to be enjoyed 
by the Raja's widows during their life-time, and after 
them, the Raja’s daughter or failing her, the Raja’s 
next heirs were to inherit the property. In 1863, the 
senior widow adopted a son to her deceased husband. 
In 1866, the validity of the adoption was questioned in 
a suit filed by the other widows. But the aecrcc in the 
suit expressly refused to adjudicate on the validity of 
the adoption. The factum of adoption was not dispu- 
ted by any body but only its validity. After the decree 
was pasted in the suit the other widows recognised 
(within the period of 12 years from the adoption) the 
adopted soon as their son. Tbe decree only decided lliat 
tbe adopted son had no present right to pofsession and 
entrusted the property to a receiver who was to be in 
possession during the life-time of the widows or during 
such period at the Court thought fit. The daughter of 
the Raja predeceased the last surviving widow. After 
the death of the last surviving widow, in 1912, tlie 
Receiver filed an inter-pleader suit. The sons of the 
adopted son were among the contesting defendanu. It 
wa* contended that thair right had become barred 
under the Dmiution Act of 1871, Art. 129 as the adop- 
ted ion had not sued to etUblish the adoption witbm 
19 years from the date on which it had taken place. 

Hold, that the adopted son’s right had not become 
barred, for the following reasons:— (1) Whidiin twelve 
years fiom his adoption the same was rccognishcd by 
tboao who bad contested it. (9) The decree in the suit 


of 1866 refused to adjudicate upon the validity of 
adoption and a suit by the adopted son in face of\ii! 
decree would not have Iain, la) A suit ^ i ^ ® 
for a declaration that under the terms of the nra 1*1?' 
was entitled to sueeqed to the prooerties 
on the death of all the widows^and on the 
of the daughter of the Raja prcdeceasimr 
dismissed on the ground that no Court would 
declaration of a bare possibility which mav or rr5 ^ 
ripen. (4), The rival claimants in the^nle^^plead^ 
suiubeing in the postt.on of plaintiffs would thcmselv" 
be debarred from challenging the adoption if the adop? 
ed son was debarred from supporting the adoption, as 
the former had not sued within the period fixed l?,! 
the Act of 1871, to set aside the adoption. ^ 

Per Spencer, Offg C.J.-The adopted son might 
have sued for abate declaration but was not bound m 
do so. 93 Ind. Cas. 705=48 Mad. i=A.I.R. jq2= 
Mad. 497. y 5 


LIMITATION ACT (i5 OF 1877)— (REPEALFn 
by (9 OF 1908), S. 2-Right extinVised by W7 

A right wich had become extinguished by the opera- 
tion of law was not rcvi\ ed by Limitation Acts of 1877 
and 1908. 107 Ind. Cas. 60=29 Bom. L.R. is63 = 
A.I.R. 1928 Bom. 28. 


— S. 2 — Title, acquisition of — Adoption not 

questioned for more than twelve years. 

Giving full effect to the Jagaihamba case (13 I.A. 84) 
and the other cases that follwcd it. Held, that tlic 
immunity, such as is gained by the lapse of twelve 
years after the date of an apparent adoption does not 
amount to acquisition of title within the meaning ofS. 2 

of Act 15 of 1877. 8 Bom. L.R. 722 =i 6 M.L.J. 440 = 
28 A. 727=10 C.W.N. ioC5 = 4 C.L J. 405 = 3 A.C. T. 
695 = 33 LA. 156 (P.C.). 

— — S. 9, Cl. 8 . (O.A.), S. 3 , Art. 118) — Interpre- 
tation clause — (Plaintiff* — Effect of bar on imme- 
diate reversioner. 

A, a widow, adopted B. Her daughter knew of his 
letting up title as adopted son. More than six years 
after their knowledge and within six years of his birth 
the son of one daughter sued to set aside the adoption. 
Held, that he was barred. The daughters, as imme- 
diate reversioners, represented the inheritance, and 
plaintiff, as a remote reversioner, was one claiming 
through or from them within the meaning of S. 3 of 
the Limitation Act. (i9ot) 24 M. 405. But See 16 
M.L J. 347. 

S. 19,— Redemption — Go-heir — Acknowledg- 
ment — Effect of. 

Per Full Bench — An acknowledgment made by one 
of the heir of the mortgagee who have divided the 
mortgaged properly among themselves without the 
consent of the mortgagor, is binding on him or his 
himsofar as regards the properly in liis possession is con- 
cerned, though it may not be binding on the co-heirs of 
the mortgagee. The mortgagor can therefore claim to 
redeem that portion of the mortgaged property which 
is in the possession of the person making the acknow- 
ledgment on paying the whole amount of the mortgage 
money within tlic period of limitation from the date of 
the acknowledgment. 54 Bom. 625 = 32 Bom. L,R. 
1096=128 Ind. Cas. 4I7=A.I.R. I930 Bom. 466 (F.B.), 

S. aG^AppUcability. 

No specific mention of Crown— It is not applicable to 
Crown, 1 Bom. 7; >4 Bora- 23; 25 Mad. 457, Foil 

86 Ind. Cai. 757-9« S-L.R. i95=A.I.R. 1927 Sind 
270. 
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‘Art. G6 — Persoaal coveoant in mortgage. 

When a mortgagee sue* on a personal covenant to 
make ihc mortgagor responsible for any deficiency in 
the rcaUsaliun of the mortgage-debt out of the mort- 
gaged properties, the claim is governed by Art. 06, and 
not Art. 132. 7 All. 509 (P.C), Foil. 95 Ind. Cas. 
830=5 Pat. 585=53 I.A. 134=24 A.L J. 615=28 Bom. 

^p3t — 43 C.L.J. 545=24 M.L.W. 50=1926 
M.W.N. 535=3 O.W.N. 59'=7 P-L.T. 501=31 C.W.N. 


25 


A.I.R. 1926 P.C. 56=51 M.L.J. 82'(P.C0. 


Art. 118 — Applicablilty. 

The Act of 1877 applies only to declaratory suits in 
respect of adoptions and not to suits for possession of 
immovable property. 93 I.C. 7«5=48 Mad. l=A.I.R. 
1925 Mad. 497. 


“ ' "Art. 179 — Execution of mortgage-decree. 

Under Art. 179, the period of three years rum from (he 
date of the decree appealed against and not. from the 
date of the order to dismiss the appeal for want of 
prosecution. In a case a decree nisi for sale is made in 
a mortgage suit, the period of limiiatation is three years 
from the date of the decree. It cannot be extended 
by six months, the period given by the decree for 
redemption. The decree is operative from its date and 
it is the length of time during which it is operative (hat 
the Limitation Act looks to. 74 Ind. Cas. 660 = 30 
M.L.T. 95=»9a2 M.W.N. 338=24 Bom, L.R. 659=26 
C.W.N. 858=49 Cal. 203=48 I.A. 335=A.I.R. 1922 
PsGo 187 (P*C)# 


LIMITATION ACT (9 OF 1908) 
See also LIMITANION. 



Synopsis. 

X. 

Act is exhaustive Code. 

a. 

Appeal. 

3> 

Applicability. 

4. 

Construction. 

5. 

Effects on rights. 

6. 

Laches. 

7« 

Object of. 

8. 

Miscellaneous. 

• 

X. Act is exhaustive Code. 

•Act Is 

exhaustive Code. 


The Limitation Act ig an exhaustive Code in itself and 
effect must be given to its provisions unhampered bv 
quesuons of expediency and die like. A.I.R. 1938 Nag. 
534-1938 N.L.J. 336=I.L.R. (1940) Nag. 334=180 
ind» 9^3* 

-—Act is a complete Code— Provision saving bar 
of Imitation must be contained or necessarily 
implied from the Act. 

The Liimtation Act, being the enactment of the Legis- 
lature which has dealt with all matten connected with the 
liDutation of actions, applications, appeals and so on, is 
really m the nature of the Code. The essence of a Code 
IS its completeness and therefore, on a proper interpre- 
taUon and construction of the statute, no .Court would 
^ mtitled to invoke any principle for the purpose of 
holding the claim as not barred by the law of limitation 
which IS not contained or necessarily implied in any of 
ihe sections or articles of the Umiution Act- 1 1 1 Ind. 
c^. 210=51 Mad. 549=29 M.L.W. 46o=A.I.R. 1928 
Mad* do9« ^ 


Act Is complete in itself. 


The Court cannot mtroduce a new period of limitation 
on any ground of equity. The Limitation Act is complete 
m Itself and any ground for extension of time must be 
sought for, withm the four corners of the Act itself 85 
Ind. Cas. 272 = 20 M.L.W. 987=A.I.R. 1925 Mad. 

334 = 48 M.LJ. 74- 


Act is meant to be exhaustive. A.I.R. 1936 All. 
^53 = (t936) A.y. 503=1936 R.D. 139 = 1936 A.W.R. 
388= 163 Ind. Cas. 244 


The 


2* Appeal. 

—Appeal. 

W^ere parties* Counsel have been duly communi* 
calcd the date fixed for delivery of judgment limi- 
tation for appeal will run from such date in spite of the 
fact that neither the p^irties nor the Counsel were 
present. 98 Ind, Cas. 942=A.I.R. 19*27 Lah. 59. 

3. AppIicabUicy. 

(a) General. 

(b) Defence. 


3« (a) Generals 

Applicability of Act in Sban States. 

In the Shan States, the Limitation Act as such is 

I” A,I.R. 1937 Rang. 477 = »937 Kang. 287* 
i7i Ind. Cas. 160. 


Applicmbilaty— Laccadive Islands. 

The law applicable to the Islands is to be found in 
Regulation i of 1912. The Limitation Act has not been 
applied to these Islands and therefore time for filing an 
appeal cannot be extended under S. 5 of the Lira. Act 

Cas. 34»=49 Mad. 4i9- 
23 M.L.W, 636=A.I.R. i926_Mad, 657, 


Aden. 

The Indian Limitation Act extends to the whole of 
British India of which Aden forms part and S 16 of the 
Aden Civil and Criminal Justice Act (Act 2 of 1864) 
makes any Act or Acts in relation to civil procedure in 
fore, for the time being applicable to the Courts at Aden. 
84 Ind. Cas. 796—25 Bom. L.R. i333=A.r.R. 1924 
Bom. 290 

—Applicability— Application by Receiver under S. 4, 
Provincial Insolvency Act. See Provincial Insolvency 
Act, 5. 4. 52 Bom. L.R. 6o6=A.I R. 1950 Bom. 399, 

— L«w Applicable — Place where salt Is brought. 

The law of limitation is a law of procedure and has to 

be strictly construed. It may bar the remedy but does 

not extinguish the right, in considering whether a 

particular remedy is open to a party, the law applicable 

to the place where the suit is brought is apph’caole. The 

Iw of limitation prevailing in the place where the 

obhgauon arose has not to be considered. A.I.R, i939 

ior”t^‘j (‘ 939) Bom. 639=41 Bom. L.R. 
1084=186 Ind. Cas. 393. 

— — Loc^ law— Execatioa of decree passed by 
Baroda Coart— Transfer to Br. Court. 

In *913, an application to execute the decree of 1909 
w^ madem Baroda. It was within time according *5 
the law of Baroda. in 1915, the decree wa$ tranltt^ 
for execution to a British Court in Ahmedabad. Held, 
that the application was barred by time, because i«ns 
and applications are governed by the local law of the 
country m which the suit or the application is brought. 

12 Bora. L.R, 844, Foil. 40 fiom. 504=18 Xi*R» 
481=36 Ind. Cai. 369. ^ 


477 


478 


Retrospective effect. 


UMITATION Act (1908), 3. AppUcabiUty 

L»w of. 


A statute which takes away or impairs rights acquired 
under the existing law must not be construed to have 
a retrospective force, unless, by express words or neces- 
sary implication, it appears that such was the intention 
of the Legislature which passed it. It is true that ordi- 
narily the enactments which regulate procedure take 
effect immediately on the principle that “no suitor has 
a vested interest in the procedure” and that an Act 
oflimitation. being a law of procedure, will ordinarily 
govern all proceedings, to which its terms are applicable, 
from the moment of its enactment. But this rule 
must admit of the qualification that when the retrospec- 
tive application of the statute of limitation would 
destroy vested rights, or inffict such hardship or injus- 
tice as could not have been within the comtcmplation 
of the Legislature, then the statute is not any more 
than any other law to be corstiued retrospectively. 

A. I.R. 1939 Pat. 282=20 P.L-T. 139 = 18 Pat. 355=5 

B. R. 902=183 Ind. Cas. 212. 

Retrospective effect — Reasons stated. 

Per Pandurang Row, J. — The intention of the law 
of limitation being practically to put an end to existing 
rights after a certain lapse of time, the rcafon why a 
new rule of limitation is applied retrospectively is not 
because the law of limitation is a law of procedure but 
because the express intention of the law of limitation is 
to destroy or extinguish existing rights of action after a 
certain lapse of time. It is retrospective if it is clearly 
intended to be retrospective and not because it is merely 
a matter of procedure. A.I.R. 1938 Mad. 688=(i938) 
M.W.N. 682 =(i 938) a M.L.J. 44=48 L.W. 81 = 179 
Ind. Cai. 16. 


—Retrospective effect — Retrospective onless it 
conSscates vested right under old Act — If effect 
of new Act Is only to curtail the period It should 
be given retrospective effect, e.g., suit by a minor 
lusder the old and new Acts. 


Statutes of limitation cannot be considered as any- 
thing else than matters relating to procedure and ordi- 
nartiljf' such statutes have their operation from the dale 
fixed ID the statute and govern all matters before the court 
after the commencement of the operation of the statute. 
There is however one exception and it is that where under 
the Act as amended the application could not be made 
the amendment will not apply retrospectively, for the 

f irinciple is that the effect of an amendment is to regu- 
ate and not to confiscate of vested right. 


A right to apply under C.P. Code. O. 34, R. 6, 
accrued to a minor in September, 1908. The mort- 
gagee was under a disability of minority till 23rd 
September, 1923. Under the old Act the minor could 

within three yean of the cessation of 
the disability. The new Act subiitutrd for this, thiee 
wart from the date right to apply accrued. On the 
or the coining into force of the new Limitation 
Act the minor had two years and nine month's lime 
under the new Act within which to apply. 


Held, .that Inasmuch at the effect of change was to 

to apply and not to take 
away the right, the new Act thould be given 
reirotpeclive o«raiion. laa Ind. Cai. 201=49 C.L.J. 
362-33 C.W.N, 519-56 Cal. III7-A.LR 1930 Cal. 


of UmitotloB 

No one hat a vetted right in a period of limitation. 
110 Ind. Cat. 719-50 All. 865-26 A.UJ. i 3I7 -a.LR. 
1928 AH- 708. 


Ix.T.' 66^9.‘' 6= ■ Ind. 

— AppUc.blU.y 

The provlsiom of the Lim. Act apnlicahl,. 

are the provisions which exist on the date Xn 
IS instituted. • wnen suit 

[Provisions of S. 20 as amended by Act Vvt r 
1942, held operated to decide the oucstiDn 
tation.] A.I.R 1946 Pat 60 = 24 Pat 39? 


Law Applicable. 

ordinary wav 

the law of limitation which geverns a suit is the law 
m force at the time of the institution of the suit anH 
not that m force at tlic limeof the cause of action (.04”? 
O.W.N. 242. ' ^’4; 


New Act — Law applicable » 

_ The Law of Limitation, being a branch of the adiec. 
tival law, the statute of limiution applicable to a paVti- 
cular suit or legal remedy is that which is in force at 
the date when the suit is instituted or the remedy is 
sought and not the statue which was in force at the 
time of the transaction or vetting of the cause of action 
on which the suit or remedy is based. A.I.R. loon 

Pat. P.L.T. 38=5 B.R. 398=18 Pai:.^?^? 

Ind. Cai. 414. ^ 


Limitation— Amendment of law of limitation 

—Cause of action before amendment— Law 
appbcable. ^ 


It is certainly not the rule that when a statute intro 
duces a shorter period of limitation, suits instituted 
after the amendment of the law in respect of causes of 
action accunng before such amendment are governed bv 
the rule of limiiaiion.wliich was in force on the date when 
cause of action accrued. On the contrary, the rule 
ordinarily applicable is the law which is in force at the 
time of the institution of the suit. The case is 
difficrent when there is an interval between the passing of 
the Act and its coming into force so that a party affec- 
ted by the new period of limitation has a reasonable 
time duiing which he could avail himself of his remedy 
before the new period of limitation came into force In 
such a case, the limitation is governed by the Amen, 
ding Act and it is lo even in cases where the cause of 
action has arisen before the Amending Act cam«- 
into force. i8 P.L.T. i93 = A,I.R. 1937 pat. 211—0 
B.R. 534=169 Ind. Cas. 78. 3 


—Law applicable. 

The law of limitation applicable lo a suit or 
proceeding is the law in force at the date of the 
institutions of the suit or proceeding, unless (here is a 
distinct provision to the contrary. 34 C.W.N. 733. 

Rules of limitation arc prlma fade rules of 

procedure, and unless there is something special in 
the rules which justifies a contrary inference, the 
rules applicable to application or appeal would be rules 
which arc in force at the lime when the appeal or the 
application is hied. A statute of lunitatioD is 
retrospective in iu operation and governs all proceedings 
from the moment of its enactment, even though the 
cause of action might have accrued before the Act 


479 


480 


LIMITATION Act (1908)— -3. Applicability 


came into existence. 35 All. 227 (P.C.), Foil, iiolnd. 
Cas. 719=50 All. 865=26 A.L.J. I3I7=A.I.R. 1928 
All. 708. 

Law applicable. 

The law of limitation which prevails when a suit is 
brought, applies to that suit, unless it be shown that 
one or other of the parties have acquired vested rights 
under some earlier statute of limitation. 35 All. 227 
(P. C.), Foil. 

Plaintiff whose enjoyment of an easement as against 
the Crown began in 1865 cannot acquire a prescriptive 
right against the Crown in view of S. 15, Easements Act, 
and S. q6 , Limitation Act, 1877, does not apply to such 
a case. 86 Ind. C'ts. 757=21 S.L.R. 195= A.I.R. 
1927 Sind 270. 

The law of limitation applicable to a suit of 

proceeding is the law in force at the date of the 
institution of the suit or proceeding unless there is 
a distinct provision to the contrary. $5 All. 227, 
(P.C.), Foil. 90 Ind. Cas. 274=48 AH. 121=23 
A.L.J. 977 = 6 L.R.A. Civ. 582=A.I.R. 1926 All. 93. 

Applicability of — Suit or proceeding — Law of 

UmitatioD applicable. 

The Law of Limitation applicable to a suit or 
proceeding is the law in force at the dale of the 
institution of the suit or proceeding, unless there is a 
distinct provision to the contrary. 29 Ind. Cas, 833. 
(Cal.). 

Applicability — Pending proceedings. 

The law of limitation is a law relating to procedure 
and the law applicable to suits or proceedings is the 
law in force at its institution unless there is a distinct 
provision to the contrary. 21 Ind. Cas. 113 (Cal.). 

—Applicability — Retrospective operation. 

The law of limitation applicable to a suit is prima 
facie the law in force at the time of the institution of 
the suit, in the absence of circumstances indicating an 
intention of the part of the legislature to affect 
retrospectively existbg causes of action. One such 
circumstance u that a new law Is brought into 
immediate operation without any opportunity afforded 
to litigants to enforce their rights under the old law. 
35 A. 227 Foil. 18 C.L.J. 274=20 Ind. Cas, 821. 

Applicability of — Date of suit. 

A suit is governed by the Limitation Law in force at 
the time of its institution and not by subsequent statute 
which comes into operation during the pendency of the 
suit. 19 C.L.J. 187 = 19 Ind< Cas. 968. 

Applicability — Law in force at the date of the 

suit or proceeding. 

Unless there is a distinct provision to the contrary} 
the law of limitation applicable to a suit or proceeding 
is the law in force at the date of the institution of the 
suit or proceeding. 35 All. 227=40. I.A. 74=25 M.L.J. 
131 = 13 M.L.T. 437=17 C.W.N. 6o5=ii A.LJ. 
389 =(i 913) M.W.N. 470=17 C.L.J. 488=15 Bom. L.R. 
^9=19 Ind. Cas. 291 (P.C.). 

Applicability — Suits after >877, but before 

acknowledgment under Act of 1859. 

Where an acknowledgment was made when the 
Limitation Act 14 of 1859* was in force and the 
in suit was iiutituted when the Act of 1B77, 
came into force : Held, that the law ‘of limitation 
in force at the date of the institution of the suit of 


proceeding applied unless there was a distinct provision 
to (he contr^'. 7 B. 459, Foil. 32 All. 33=6 A.L.J. 
931— 6M.L.T. 348=3 Ind. Cas. 725. 


Applicability of — Pending proceedings. 

The law of limitation is a branch of the adjective 
law and governs all proceedings to which it is applicable 
from the date of its enactment. 20 C.W.N. 952 = 
2 P.L.W. 370=1 P.L.J. 214=34 Ind. Cas. 2?. 


v\ppA4«;»ouicy 








The ^ new Act may be applied without hardship as 
the legislature has postponed its coming into operation, 
two years after passing it. The principle is not 
anecled by cases of individual hardship. 34 Mad. 
292 = 7 M.L.T. 115=20 M.L.J. 347=(i9io) M.W.N. 
51 6=5 Ind. Cas. 420. 

•Applicability— Retrospective operation— Limits 


of. 


^ough laws affecting limitation might abridge or 
enlarge periods of limitation in cases of suits or causes 
of acUon which arc alive at the date when the new 
enactment comes into force which under the old law 
would expire afterwards, the change cannot, unless 
there is clearly expressed an intention to the contrary 
either by apt words in the enactment or otherwise 
operate retrospectively so as to destroy rights ofsuiU 
which were al^e on the date. 39 Mad. 645=29 M.L. 
J. 1=18 M.L.T, 67={t9i5) M.W.N. 547=2 L,W. 661 

=30 Ind. Cas. 94, 


-Applicability— Retrospective effect— Right bar- 
red prior to amendment is not revived— But right 
if not barred, amended law applies. 

^ In the absence of anything to the contrary if a claim 
13 within limitation according to the old Limitation Act 
on the date when the new Limitation Act comes into 
force and a proceeding is commenced after the coming 
into force of the^ new Act it is the new Act which would 
govern all decisions on the point of limitation. If, 
however, the right to sue or the right to apply had 
already been barred by the provisions of the old Act 
then in force, then unless there was something in tlie 
new Act which could be deemed to apply retrospcc* 
lively to revive claims which liad already become barred, 
the new Act could not be availed of for the purpose of 
saving limiution. A. I. R. 1946 All. 58=1945 A. W. R. 
(H.G.) 246=223 Ind. Cas. 175=1. L. R. (1945) All. 
896* 

—Ordinarily, the suit would be governed by the Lim. 
Act 9 of i9o8, which is the law in force when the 
suit is instituted; but if the defendants arc able to show 
that the right of action had become barred under the 
Act of 1859, then the title that they had amuired could 
not be defeated by the subsequent Lim. Act. A. I. R. 
»94« P-C. 54=(i942) A.L.J. 392=8 B. R. 874=(i942) 
2 M.L.J. 249=48 C. W. N. 1008=23 P. L. T. 717=1942 
p.W.N. 8 o6=(j 942) Kar. (P.C.) iiti (Sup.)=I.L.R. 
(1943) Mad. 1=69 I.A. 110=202 Ind. Cas. i (P.C.). 

In the absence of an express intention to the con- 
“ well-established that extension of the period 
of limitation of a suit by a new Act cannot revive a 
right of suit which had already been barred by the 
Act. A,I.R. 1940 Gal. 115=70 C.L.J. 2i8=44 

New etatute— Retrospective effect* 

When, under the e^dsting law, a right of luit^h^ 
become barred and a person has consequently 
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title, such right of suit cannot be revive and sucli 
itle cannot be extinguishecl by subsequent legislation. 
A.I.R. 19^6 All. 858= 1036 A. L. |. 1373=: jG6 Ind. Cas. 

Applicability of — Barred rights— Not re- 
vived. 

A right to sue barred under a repealed Limitation 
Act IS not revived by the passing a new Act in the 
absence of a provision to that cITeci in ihe later enact- 
ment. 33 M.LJ. 753 = (i 9 I 7 ) M-W.N. 864 = 22 M.L.T. 
419=43 Ind, Call. 50. 


“7 — ^Applicability -.Reversioner’s suit for posses- 
sion from heirs and i-epre:sentatives of adopted son 
— Suit within ta years of death of widow— Right 
barred under Act of 1871 not revived by Act 
of 1877. 


( 1908 ), 3. Applicability. 432 

Applicability of-Application to Court. 

lal ttlltdllOll /\Ct cloC^ Qr\rs1tr I* • 

Cuun CO do wha, ifcaono .'’’’''"“r"’ “ 

for th. rxcrcirc of fonecionr of a pure Iv S Wo'”"; 

^“0" ' = ® '"■ 4— 35 i"d. 

Applicability— Action to be taken by Court. 

The proviRions of (he Limitation Act do not appiv to 
action which it ik il.e duty of ihe Court to take up with- 
out any formal application by parties. 19 C.VV.N. 

22 G.L.J. 66*528 Ind. Cas. 2ti. ’ 


The right to sue to set aside an adoption, if barred 
under An. 129, while tlic Limitation Act (1871) was in 
force, IS not revived by the Act of 1877 or by that of 
1908. 40 Mad. 846=6 L.VV. 253=41 Ind. Cas. 546. 

' Applicability of — Rights barred under old 
Act Not revived by the passing of the new 
Act. 

The intention of the law of limitation is, not to give 
a right where there is none, but to interpose a bar after 
a «rtam period to a suit to enforce an existing 
tight. Nothing in the new Limitation Act can 
revive a right which has already become barred under 
o A 33 All. 356=31:1. LA. 87“ 15 C.W..^^. 545 

552=1^ r> 7 r)=J 3 Bom. L.R. 427 = 10 

®5 = (t 9‘0 « M.W.N. 432 = 21 M.L.j. 645 = 10 
Ind Ca«. 477, (P.C.)- ^ 

New Act— Retrospective effect. 

^nicndiag and shortening a period 
limitation, a period of time i.s given between ihc 
p^ing nfthe Act and the date upon which it is intended 
a It ihould come into force, such an Act must be 
^ven a retrospective effect. The Legislauire have 
g ven all persons affected by the Amending Act a period 

*uits, the causes of action of which 
whi/^K Amej;<lirig Act came into force and 

Art otherwise be barred under the* Amending 

are not brought within such peiiod, then 
loL *^*“ 1 .* ^ held to bar them. A.I.R. 

I?d® Cm'; 38=5 B.R. 398-3 1’-.- i«o 

^New SUtute— Reerospeertve etfect. 

previouily* limitation reduces the time 

SoM rnl/Lml Y'? commencement of Uic suit, but 

•enable timefor ‘‘Hows a rca- 

•cdoD, the CVitrt ^ F^f^rccmeni of cxwiing cautes of 
•Utute may^M, Yi** hesitate to liold that the 

the same manner as 'ft.'* already accrued iu 

AI.R. i93^at iu passage. 

B.R. -39=.8 Pat. ^355 = 5 

— AwOlcnbrn,,, o, provisions. 

mainly^on Act arc founded 

to the periS oflimiuUon 1***^*^ 

as to period of IlnUtalion special Act, 

Act itself, 34 All. 406 the Limitation 

L.T. *’• 


If Ihe general provtiioni of the Timisdo** 
tidtag for «.cd 4 a.c perM of 1 toSuC "■ 

10— F.V.D.— 16 


Applicability to all kinds of applications. 

Tnc Limitation Act does not pretend to provide for 
all kinds of applicaii-m to Courts whatsoever. Tlie Act 
certainly docs not apply to applications to the Court 
to do wliat the Court lias no rii<cietion to refuse ; nor 
can the proviMons of the Act be held to apply to an 
applic.tiion to I'lc Clourt to terminate .a pending pro- 
ceeding tlie final onler in which has bc< c) postponed for 
the licnefit of the defendant or for the convenience of 
tbc Court. 15 C.W.N. 337=6 Ind. Cas. 537=12 G-L.J, 
328 = 37 C. 796. 

Applicability of — Questions of private inter' 

national law. 

Obiter — Limitation is a law of procedure for some 
purposes, c.g., when questions of private international 
law have to be decided and a Court Ins to settle the 
law of which state should be .applied in case of conflict. 
36 Mad. 108 = 21 M.LJ. 777 — to M.LT. 75 = {t 9 ti) 

2 M.W.N. 565=11 bid. Cas. 635. 

Applicability and scope— Proceeding before 

arbitration. 

In tb.* ab.cncc of a agreement to the contrary, the 
Limitation Act is applicable to a jiroceefling bcfiirc arbit- 
rators. A.I.R. 1943 All. iG 2=(I9|2) A.L.J. Gq^I.L.R. 
{,943) All.467=ty43 .A.W.R. II. C. 6^ -207 Ind. Cas. 

57 t- 

Bibar and Orissa Municipal Act. 

Tlic Limitation. Act applies for recovery of dues under 
the Bihar and Orii-sa Municipal Act. .sinc'- no special 
iic-iod of limitation i* provided in the Act, 18 P.I. T. 
252 = A.I-K. t937l’at. 360=3 11 . R. 561 = 16 Fat. 302 = 
169 Ind Cas 36}. 

Special law— Tenancy. 

If there is Ri>oeial law and a general law, the special 
must prevail over the general . Ihis principle is appli- 
cable to matters of tenancy where the question of 
limitation is involved. A-I.K. 1936 Nag. i8o=I. L. R.= 
(1936) Nag. 5 =i 65 Ind. Cas. 122. 

Applicability to Advocate-General and Chari- 
table trusts. 

There is nothing In the Limitation Act whieh exempts 
the Advocatc-Gearral or any charity from the operation 
of the Act. (1905) 7 Bora. L. R. 772. 

Applicability to salts and proceedings under 

special or local laws. 

The general provisions of the Indian Limitation Act 
1877, are applicable to suiu and proceedings under 
•pec'al or local law« exrepj in 10 far a-i they affect cf 
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alter the period of Umiiadon prescribed by those Jaws, 
unless Ute special or local law is complete code in itself. 
1902 A.W.N. 34. 


Limitation Act docs hot bar defences. 31 M.L.J. 362 

20 C. W. N. 957=(i9i6) M.W.N 433=3 L.W. 528 
14 A.L.J. 1236=34 Ind. Cas. 37 (P.C.) 


3. (b) Defence. 

—Applicability — Plea in defence. 

It is open a defendant to resist a suit for possession 
by a plaintiff on the ground that the »ale in favour of 
the plaintiff is voidable at his instance. The fact that 
the defendant’s suit for cancellation oi the sale is 
barred by time cannot debar him from raising the plea 
that the sale is voidable, for the simple reason that 
being in possession it was not necess.iry for him to bring 
the suit. It is now well settled that the Limitation Act 
only applies to suits or applications mentioned tie rein 
and docs not debar a person from raising a plea in 
defence. 'I'hc onl> case where a man loses not only 
the remedy but also the right by his failure to biing 
an action within time is die one which comes within the 
purview of S. 28 of the Limitation Act. 50 P. L.R- 167 
= A.I.R. 1949 E.P. 29. 

— Applicability to the case of defendant. 

The Limitation Act is not applicable to the case of a 
defendant and the party in possession is not affected 
by it. It refeis only to the remedy of the plaintiff and 
not even to his rights and even though the remedy 
may be barred, the right may still exists. 21 Luck. 
194=1946 AL.W. (C.C.) 1=1916 O.A. (C.C.) 12 = 
1946 A.W.R. (C.C.) 12=1946 O. W. N. i=A. I. R. 
1946 Oudh 129. 

— - Application to defences. * 

The plea of limitation is not available against de- 
fences. (1932) A.LJ. 595=A. I. R. 1932 All. 558 = 
138 Ind. C^. 492. 

— —Defence. 

There can be no limitation against a plea in defence. 
ti3 Ind. Cas. 750=A.I.R. 19*9 All. 77. 

..—The Limitation Act applies to the bringing ol suits 
and not to defences. A.I.R. 1921 Bom. 257, Foil, 
xio Ind. Cas. 57i=A.I.R. 1928 Cal. 810. 

Even though the remedy of a suit may be barred 

the defence of Oxe invalidity of transfer is not necessarily 
barred. 107 Ind. Cas. 897=A LR. 1928 Nag. 262. 

—Claim by way of defence. 

Limitation cannot he pleaded against a claim made 
by way of defence. 92 Ind. Cas. 675 = 1 Luck. 92 
= 29 O.C. 118=13 O.L.J. 10=3 O. \V. N.i2i=A.I.R. 
1926 Oudh 226. 

ClsUm of defendant. 

The statute does not apply to tlie claim of a defendant. 
84 Ind. Cas. 168= 5 Lali. 375=A.I.R. 1925 Lah. 32. 

— Defences — Not subject to. 

There can be no limitation against a defence. 
5 O. L.J. 768=49 Ind. Cas. 115. 

—Defences — No bar of limitation, 

There is no Limitation under the Act to bar defence 
of fraud to an action. 

The time limit under the Act applies only to actions 
brought by the Plaintiff and not to rights set up in 
defence. 35 Ind. Cat. 6jo. (Cal.) 

— Defences — Fraud. 

There is no limitation under the Indian statute which 
yvUl bar the defence of fraud to an action. The 


— Defence — Laches . 

A defence of laches cannot prevail where a statutory 
period of limitation is prescribed. 41 Cal- 771=18 
C.W.N. 631=26 Ind. Cas. 284. 


4. Construction. 

(a) General 

(b) Equitable considerations. 

4. (a) Constiuction— General Interpretation of the 
Act. 

Tnc Court Fees Act and Limitation Act are not in 
pari materia. 1941 N-LJ. 2o5 = A.I.R. I94* Nag. 236 
= I.l..R. (1941) Nag. 392 = ‘96 Ind. Cas. 556. 


—Relation with C. P- Code— Both should be 

interpreted together. 

Per Das, J. —Code of Civil Procedure and the Indism 
Limitation .Act are the two great procedural Codes in 
India and they wrre amended in the same year and 
were to come into operation on the same day. They 
are statutes in pari materia and are to be taken 
together as forming one system, and as interpreting and 
enforcing each other. 78 Ind. Cas. 200 = 3 P*^* 37** 
5 P.L.T. 145 = 1924 P.H.C.C. 33= A.I.R. 1925 Pat. i 
(F.B.). 


— Interpretation of the Act. 

There is no place in law of limitation for general 
principle of suspension of limitation — Act mutt be 
strictly construed. AIR 1939 All 82: (t939) A L J 
29=1. L.R. (1039) All. 207 = 1939 A. W. R 93=*®® 
Ind. Cas. 927 . 

— Construction — Extension of scope of Act by 
implication — Permissibility. 

It is an elementary principle of construction that the 
scope of the Limitation Act cannot be extended by 
implication, and a party’s rights to go to Court cannot 
be taken away unless the Act expressly provides that hu 
right is so barred. 50 B<»m. L.R. 747 = A.I.R- i949 
Bom. io4. 


— CoQBtrucClon — Strict construction — Bar of Umi* 
tation by analogy — Permissibility. 

It is dangerous to assume that a suit is barred by 
limitation by virtue of any analogy. The I*"’, * 

limiia'ion deprives a party of his legal rights and ^ 
therefore to be construed strictly according to its 
No claim can be barred by analogy unless it is express y 
barred by the *itatutc. 1930 Comp. C. 15. 

— Intcrpreatioa to be adopted— Neceaal^ I*** 

of limitation. 

The provisions of the Limitation Act require t o ^ 
very strictly interpreted. Limitation laws are 
necessary, otherwise no person could remain certain tM 
he would not be dragged before the Courts to ans 
for a debt allegedly incurred by some earlier j- 

of his. Persons who delay to enforce their 
the Courts are guilty either of laches or must ^ ^ 

to delay to the uttermost extent for reasons of . 
own. It docs not seem to me to be the duty 
Court! therefore, to attempt to interpret **** 
limitation wherever possible in favour of the ^ 

There must be no attempt to force the Limit****®^ . 
to condone this suggested technical difficulty* *9 
M.L.J. 13. 
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— Interpretation . 

per Abdor Rahman, J. — If no oilier interpretation 
is possible^ the words of the statute must be given eliecl 
to, however, unfortunate the result may be. But one 
must struggle against such interpreaiioti as ftr as is 
possible and in doing so, he musi, where the language 
is ambiguous, construe the words of the statute in 
favour of the plain tilT's right to proceed. Even if two 
mtcrpretaiions arc found to be equally possible, the 
Court mast impute a rea>onable intention to the 
Legislature and hold the suit not to be falling within 
shorter period of limitation. Limitation statute being 
a statute of repose, has to receive such interpretation 
as would effectuate the intention of the LegiKlaiure. 
Where therefore, two constructions arr i>rrsnis>iblc 
without straining the language of the siatutc, tlie one 
which leads to undesirable or unexpected resiilis oris 
liable to cause hardship must l>e avoi<!''das not having 
been intended by the Legislature. A. I R. 194', Lah. 
3Q4=LL.R. {1915) Lah. F.L R. 3o2 ^F.IL). 


— InterpreatioQ of the Act. 

Per Stone, C. J.— Limitation Act should be constnird 
80 as to save rather, than bar a pre^cceding. A I R. 
1939 Nag. 150=1. LR. (1939J Nag. iiri-rrcq^q \ l,j, 
173».182 lad. Gas. 662 . 


-^^Gonetruction. 


Statutes of limitatioa must be strictly construed and 
no man w to be deprived of rights which would, by 
law, belong to him unless the specific provisions of law, 
which are alleged to take away the^ie rights can be 
shown to apply clearly and in prociic terms to his case. 
A.I.R* 1938 Lah. 23 = 181 Ind. Cas. 728. 

The provisions'of Limitation Act should receive a fair 
and not too technical a construction. Its language ought 
not to be strained in favour ol liic Judgtncnudchior who 
has not paid his debt and the woids should be liheiully 
interpreted in favour of the dccn < -holdcr. A. I. K. t9'jd 
Mad. 323=:(i93li) M. W. N. i«ji«fi*j38; i M. L. J. 
135=47 W. 693 = 178 Ind. Ca>. 749. 


Interpretation of the Act— Principles. 

In con*triiing Acts oC Limitation, Co-irls must aKv-iys 
remember that the object ol the Lci?iilatuic is to induce 
people to be active in the assertion of their rights, and 
to penalise those svho .dci-p upt)n ihcir right.; and if it 
is possible to avoid giving a statute of liniitatinn a 
meaning wich lias the efh'ct of deitroying a riglti •■> sue 
before that right has effectively arisen, the Court should 
do so. A.I.R. 1933 Bom. 439^35 Bom. L. R. 956= <i7 
593=»47 I»»d. Cas 919. 


—Different periods of limitation — Duty of Court 

The Courts should have no hesitation in applying ih' 
Stotue of Limitation whereit clearly applie., but whcfi 
there are twm possible views under this Statute on- 
teodmg to deprive a person his just dues and the olhe 
enttil^ him to recover them, there is no reason wa 
one should not lean m favour of the view which does no 
entml any hardships or lead to any unjun consequence 

A. I. R. I^I pat. 385=12 P. L. T.755 = ti pat. 11 
= 134 Ind Cas. 609. 


ConatmctloB— FnvonmbU to plaintiff. 

CourU in dealing with questions of limitation shuuld, as 
^ as possible, place upon the Act a construction fa\ oura» 
to pUinuffs. 1930 M. \V. N. 930-33 M. L .W. 502 = 
A. I. R. 1930 Mad. 991=59 M. L. j. 881. 


a suit clearly falls wUh unless 

be applied 4, “■■•icle sough. ,0 

continuation of the suit. 121 Infl 

440=.. L.h.j, 

extended to cKel „ot be 

ing— Form of suit 
should be applied. 


•It by the word- 

will determine what article 


Inasmuch .is il.c Limitation Act is an Act which 
takes awn. or rc.stnrts right. 10 start legal proceMii« 
. must rrenve such 1 construction as the language fn 
its plain meaning impor'.s. It cannot be interpreted 
so a. I., nsirict rights unless it is clear that the Legis- 
lature ,nt. ,dtd tha. this should be done. It cannot 

Act" mulriol T of the Limitation 

^ ‘ 'l^fiment or do not come within 

the stria mcr ung of tie words used. The obiect of 
tht Linma-ion Act is not m create or define causes of 
ac i.m hui .Mtnply to piescrihe the period within 
winch cxi.^tm-: rights caa be enforced in the Courts of 


It tlicrefor<- follows that whether a particular suit is 
of the nat. re otitcmpla cd by a particular article must 
depend up m he form in which the suit is brought and 
the relief dimmed ther. in; for unleas it comes within 
the wordir-g . f the first colnnin of that article in the 
schedule, tne .imita'ion >perified in the third column of 
tha.t ariKle cannot he m;.de applicable to it. 08 
Ind. Cas. 22-22 .V. L. R. ,47 = 9 N.L.J. igS-A.I.R. 
1927 Nag. 10. 


Construction — Bencvoleot interpretatioo. 

I he l.iiuil.-iiion Art < pcral-s as a bar to legally en- 
f'rcrabte dai-.i' .iriil it should therefore be construed as 
much as 1 'issiulc in favoui' c-f the person whose riglit is 
fought to oe iMfrrd. 4 1 Muh 18 = 33 M L. I 3r,=^GL. 

■ 192 — 41 IikI. Cas 807. 


— Construction — Strict interpretation. 

Ilic l.irnii.iliiia .Vet In-ing one ' in which the rights 
ar*- remhred iacffrciive if not abrogated, must be 
be i<a<l (.iriclly. 9 Bur. L. T. 45 = 32 Ind. Cas. 
53 ^>- 


• - - Construction— Strict constru' tion. 

The Law t'f Limitation must be strictly interpreted 
and ajipJted. .\o right or remedy is to be regarded as 
barrctl unless it is clearly fhown to lx* shutout by the 
enactment. 18 — 27 Inti. Cas. 935. 


Interprt tatioii of the Act. 

1 he Liniiti tion Act. is the rule of procedure and must 
be mwrprcf I strictly. A.J.R. 1938 Bom. 281 =40 Bom. 

L R. 377--=L L. R. (1938} Bom. 327 = 175 Ind. Cas. 
528. 


Interpr ‘tatioD of the Act, 

Provisions oust be consirnrd with reasonable strictness. 
A.I.R. 1935 Lah. 1 15. 

Construction — Two Articles applicable. 

As between two Articles that arc applicable to the 
wse, the mr ic specific Article will apply. 1,7 [nd. Gas. 
889 = A.I.R. 1930 Na^. 300, 
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-^^Construction — Two Articles applicable. 

In giving effect to a statute of Limitation if two 
Articles limiting the period foi bringing the suit are wide 
enough to include the same cause of anion and neither 
of them can be said to apply more specifically than the 
other, that which keeps alive rather than that which 
bars the right to sue should generally apart from other 
equitable considerations be preferred. 4 Pat. 448, Foil' 
127 Iiid. Cas. 889*A.I.R. 1930 Nag. 300. 

Two Aricles applicable — One general and one 

specific — Specific article to govern. 

If Uierc be two articles which may cover the case, the 
one however more general, and the other more parti- 
cular or specific as a principle of construction, the more 
particul.ar and specific article ought to be recorded as 
the one governing the case. 26 C. 72, foil. 4 Bom L.R. 
72 = 26 B. 430. 

Determining artieJe applicable — Form of relief 

does not determine character of suit. 

It is not the form of the relief claimed which 
determines the real character of the suit for the purpose 
of ascertaining under which articles of the Limitation 
Act the suit falls. Though the relief claimed in the 
suit is possession of immovable property sued fur is held 
by the contesting defendant under a sale or other transfer 
'which is not void, but only voidable, and he cannot 
obtain possession without the transfer being set aside, 
the suit must be regarded as one brought to set aside 
the transfer tliough no relief in those terms is prayed 
for, but the prayer is only for possession of the properly. 
13 Cal. 308 (P.C.) and 25 Bom. 337 (P.C.), Foil.; 44 
Bom. 742 (F.B.), Appr, 1 18 Ind.[Cas. 481 =29 M.L.W. 
169 = 1929 M. W. N. I24=A. I. R. 1929 Mad. 313= 
56 M.L.J. 332. 

— — Goastructloo— Sections and Articles 

The section in the Act govern and control the appli> 
cations of the articles except where the language of a 
particular article clearly precludes the application of a 
section. 10 M. L. T. 4 i 8 = (J9I i) 2 M. W. N. 450=21 
M.L.J. 1041 = 12 Ind. Cas. 695. 

— — Consts'actioa — Roles for — Schedule. 

Courts arc not at liberty to allow periods of suspension 
not provided for in the Act. It is equally inadmisiablc 
under the Act to say that time shall not begin to run 
from the time limited in the article except under s^mc 
express provision of the Art. Per Abdur Rahim and 
Sesbaglri Iyer, J.J. — It is a well-known rule for 
constuing the Indian Statute of Limitation that the first 
and the third columns of an -orticlc should be given the 
same meaning as in other columns. Per Sesbaglri 
Aiyar, J.— Where both first and third colums of an 
article do not apply to a case the residuary article must 
be applied. Per Srinivasa Iyengar, J,— In construing 
{he articli's of the Limitation Act undue stress ought 
not to be laid on the first column of the article which 
describes the nature of the suits and it ought not to be 
held that all suits of that class must be governed by that 
article, though the starting point fixed in the third 
column cannot be applied to all or cannot be applied 
without working injustice. 40 Mad. 1040^33 M.L.J. 
380=22 M.L.T. a36=(i9i7) M.W.N. 609=6 L.W. 
464=43 In4.C4s.3i (F.B.). 


^Constretion — Common law and statutory 

liability. ’ 

A statutory liability will be governed by the same 
articles, of the Limitation Act as a Common Law liability 
if the words of the articles are capable of covering 
it. 6 L.W. 277=22 M.L.T. 146=33 M.LJ. 379= 
(1917) M.W.N. 710=42 Ind. Cas. 502. 

Construction — Principles. 

Statucs of limitation like all others ought to receive 
such c''n8truciion as the language in its plain'meaning 
imports. 36 Cal. 1003 = 36!. A. 148=10 C.L.J. 284= 
6 A.LJ. 857=11 Bom. L.R. 1234=19 M Lj. 580=14 
C.W.N. 1=4 Ind. Cass. 449 (PC.). 

Construction— How far afifects substantive 

law. 

The Limitation Act, being a law of procedure, 
should not be presumed to have effected any change io 
the rights of parlies given by the substantive Hindu law. 
10 Bom. L.R. i029=Ind. Cas. 647=33 B. 88=1 Also 
20 M.LJ 347. 

Statutes of limitation — Construction. 

When the Legislature intends that a fresh period of 
limitation is to operate as against certain person^ only, 
it says so in distinct terms, (1906) 11 C.W.N. *07=33 
Cal. 1278. 

How to be construed — Curtailing rights. 

Sec 5 C.W.N. 386. 

^EngHsb principles. 

There is no warrant for importing into the Liinilallon 
Act the provisions of a special English statute of limi- 
tation such af Ss. 3 and 4, Real Property Limitation 
Act, 1833. it6 Ind. Cai. 58i=A.I.R. 1929 Sind 140. 

4- (b) Construction — Equitable cosiderations. 
Inte rpretation . 

The provisions of the Lim. Act must be construed 
strictly. Hardship is no consideration. A.I.R. 1944 
Mad. 67=56 L.W. 65U=(i943) 2 M.L.J. 510=1943 
M.W.N. 728=LL R. (1944) Mad. 410=215 Ind. Cas. 
3)6. 

Interpretation of the Act — Equitable eonsi* 

derations. 

Equitable considerations are out of place when con* 
struing the Lim. Act. and the strict grammatical 
meaning of the words is the only safe guide. A-I.R. 
(1941) Mad. 449=53 L-W. 569=1. L.R. (194O Mad. 

I M.L.J. 644=1941 M.W.N. 4«>0='99 
Ind. Cas. 225 (F.B.) 

^—Interpretation of Act — Hardship, no ground 
for enlarging pexiod. 

Limitation Act ou gh t to receive such a construction as 
the language in its plain meaning imports. A law of 
limitation and prescription may appear to operate 
harshly or unjustlyia particular cases, but where su» law 
has been adopted by the State, it must, if unambiguou* 
be applied with striogcncy. The rule must be enforem * 
even at the risk of hardship to a particular party. 

Judge cannot on equitable grounds, enlarge the 
allowed by the law, postpone it operation or introduce 
exceptions not recognised by it. A.IJl. 1941 P-C- 
(1941) 1 M.LJ. 88=1941 O.W.N.4=I.L.R.(i940 
202=72 GL.J. 497=53 L.W. 212=1941 M W.N.sa** 

67 LA, 4 i 6=I.L.R. (1941) Kar. (P.C.) 1 1 (Supp) 
=43 Bom. L.R. 346=45 CW.N. 429=43 P.L.R. 

B.R. 66d=»l93 Ind. Cas, 225 (P.C.). 
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loterpreCatioo of the Act, 

Equitable considerations are irrelevant in construing 
Act — No principle can be involved to add to or supple- 
ment the provisions of the Act. A.I.R. Bom. i = 
40 Bom. L. R. 1134 = 1. L. R. (1939) Bom. i73=«79 
Ind. Gas. 178. 

Interpretatioa of the Act~No equitable coasi- 

deratioDg. 


In construing the Act, equitable considerations arc 
out of place and the strict grammatical meaning of the 
words is the only safe guide A.I.R. 1937 Cal. 5H1 =4t 
C-W N. 1 151 =67 C.L.J. 9? = 173 Ind. Gas. 584. 


— ^Justice, equity aod good conscience. 

Justice, equity, and good conscience cannot be 
invoked to overrule the law of limitation. A.I.R 1936 
Rang. 305=1 64 Ind. Gas. 286. 

“ — The fixation of periods of limitation must always be, 
to some extent, arbitrary, and may frequently re.sult in 
hardship. But in construing such proviriotK, equitable 
considerations arc out of place, and the strict gram, 
matical meaning, of the words is the only safe guide. 
A.I R. 1932 P. G. 165=36 L. W. 7 = 36 C.VV.M. 803= 
(i 93 ’i A. L.J. 643 = 34 B«)m. L.R. 1065 = 33 P.L.R 621 = 
9 O.W.N. 68i=(r932) M, W. N. 817=55 C.L J. 528 = 
59 I. A. 283=63 M. L. J. 329=60 C. 1 = 137 Ind. Gas. 
529 (P.G.). 


Equitable construction. 

The statutes of limitation arc in their nature strict and 
inflexible and are not susceptible of . equitable construe* 
tion. II P.L.T. 403 = A. I. R. 1930 Pat. 455, 

^No exceptions should be made on the ground 

of hardship. 

In applying the Limitation Act to particular cases 
the Courts arc not warranted in introducing saving.s or 
exceptions which are not found in the statute cither 
because these may be within the reason of other excep- 
tions which arc to be found in the statute or because 
of considerations of mere hardship. 117 Ind. Gas. 543 = 
56 Cal. 61=32 C. W. N. 97«=A. I. R. 1928 Cal, 616 

^—Principles and scope — General principles ex- 
traneous to the Act — Examined and explained — 
No equitable construction. 

^ The cases which are said to have sanctioned the applica- 
tion of some general principle enuring to the benefit of the 

E laintiff and extraneous to the act itself, may broadly 
e classified into two groups, viz., those in which the 
starting point of limitation fixed by the statute has been 
held to_ have arisen at a subsequent date and those in 
which it has been held that the operation of the statute 
has been suspended after lime has begun to run. In the 
cate of such of the articles of the Limitation Art in 
which the starting point of time synchronises with the 
cause o I action, the test is to ascertain the time when 
could have mainuined his action to a suc- 
ecMful issue. In such a case, at the time when the cause 
of action arises there is no person capable of suing upon 
It, the sutule does not run ; similarly a U necessary 
that there shall be a person to be sued ; and it is also 
necessary that the cause should be complete that it 
U, all the facu roust have happened which arc mate- 
rial to be proved in order to entitle to the plainiilf to 
succeed. There are cases in which CourU of equity will 
Inurpose to prevent the bar of sUtutrs of limitation as 
tor example, if a party has perpetrated a fraud which 
has not been discovered until the sututable bar may 
apply to it at law. That the enactment ispaelUve U nut 


allowcd'io used agamst conscience, and an equitable 
tribunal W.11 supply and administer within its juHs! 
diction a substitute for an original legal right of which 
a party has been fraudulently and unjustly deprived 
Except perhaps in cases where injustice has beeJi occa* 
sioned by a Court by its own acU or oversights there 
no sc.pe for the application of any principles of equitv 
m the administering of the statutes of limitation The 
Judicial Committee has not, however much the languaee 
used by their Lordships in some of the decisions mav 
suggest the fame, laid down any such principle as beine 
of universal applicability and all the decisions of the 
Judicial Gommitiee as well as most of the cases decided 
in this country arc supportable on grounds which are in 
no seme founded on any general equitable principle 
extraneous to or unauthorised by the statute. In cases 
in which the quesuon ari>es as (o the starting point of 
time for tlic purposes of the limitation, these decisions 
are mostly reconcilable with a proper appreciation of 
what the cause of action means wh«-n the starting point 
is the cause of action or widi a proper interpretation of the 
words used in the third column of the articles in other 
cases; and in cases where the question of suspengion arises, 
if time has once begun to run, it n^ ver again ceases to run, 
but there may b'* satisfaction of a claim or the cancella« 
tion of a cause of action operating to suspend the rights 
of the plaintifT who may, on the removal of the satisfac- 
tion or cancellation, avail of a fresh cause of action which 
arisc^ by reason thereof. The substitution of a new 
legal right on principles of equity is hardly permis>ible 
under the statute law as its stands and icviyal of an old 
caufe of action once satisfied or cancelled is foreign to its 
conception. In applying the principles of limitation the 
Indian Courts are not permitted to travel beyond the 
articles and the exceptions and provisos embodied in 
the Act itself, and apart from the provisions of the Act 
itself^ there is no principle which can legitimately be 
invoked to add to or supplement its provisions. 89 Ind. 

Ca*. 1000 = 29 G.W.N. 973 = 43 C.L.J, i55=A.I.R. 192C 
Cal. 65. 


— —Construction— Strict interpretation. 

.Statiit(* of limitation arc in their nature strict and in* 
flexible and are not capable of rfiuitahle extension. 47 
Ind. Cas. 122 fCil.). 


Equity. 

There is nosjiieslion of equity in cases governed by 
the Limitation Act. 118 Ind. Gas. 670 = 1 929 A. L. /. 
g70 = A.I R. 1929 All. 677. 

It is wrong to import considerations of equity in the 

application of the statute of limitation. 101 Ind. Gas 

62 = 3 i G.W.N.02=A.I.R. 1927 Cal. 117. 

— — The Limitation Act must be taken to be exhaustive 
as regards extension of the period of limitation, and no 
equitable principle can find a place there. O7 Ind, Ga.s. 
17=12 O.LJ. 66 = 2 O.W.N. I44 = A.I.R. 1925 Oiidh. 
369. 


5. Effects on rights, 

Nature of bar of limitation. 

The rule is now well s«-ttled that lapse of limitation 
apart from .S. 28, ban only the remedy and does not 
extinguish the title of the claimant. 1930 A L I. 1416 = 
A. I. R. 1930 AM. 858. * 

Though creditor’s remedy may be barred bis 

right is not. 

It is well undenlood that though remedy which the 
creditor has, may be extinguished the debt may neverthe 
le« subust, and even after the period of limitaUon for a 
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suit for recovery of the debt has passed, the creditor has 
a right to receive the sum due to him from his dt'btor 
if the latter U disposed to pay him. It n further clear 
that a payment made to discharge a urcn -barred debt 
could not in law br recovered liy the de btor. 78 Ind. 
Cas* 911=546 All. 384==22 A.LJ. 369=5 L.R, A. Civ. 
3 o 6 = A.I.R. 1924 All. 543 

^•—Limitation bars remedy but does not cxtin* 

guisb right. 

Limhation bars (he remedy but does n<‘t extinguish 
the right, The defendant, though unable to enforce 
his right l»y suit, can still rely upon it as a d» fence 
to an action brought against him Limit ation is not 
applicable to fix the period f /r which iiitrrest on the 
^ortgage debt is payable by a mortgagor to a mortgagee 
in a redemption suit in which the moitearee is 
necessarily a defendant. 147 P R. i89<. (T.B FolK 
57 Ind. Cas, 348=8 P.L.R* 1921 5rA.LR.i()2i Lah. 35c. 

6 . Laches. 

Filing of suit on last day — Suit, if not in 

time. 

If a suit is filed on the last date of limitation it is 
perfectly all right- ^nd no Coiin will he justified to 
fay that it shouhl have been filed “more punctuallv” 
and that it was therefore barred. 1948 A.W.R. (Rev.) 
147 = 1945 R.D. 147, 


Laches and acquiescence— When bar to rirht 

to equitable relief. 

Drlay and acquiescence wov'ld not bar a defendant's 
right to equitable relief unle.ss he knew he had the right 
or being a free agent at the time, deliberately deter- 
mined no* to cn(|uirc what his rights were or to do or 
act upon them. 17 M.L J. 19 = 2 M.L T. 4 = 30 M. 169 ’ 

(F.B.). 

Laches — Bar to suit — Waiver — ^Abandonment- 

Acquiescence. 

I.aches means a neglect to do something which by 
taw a man is oljligr<l to rlo. To bar a remedy it must 
amount either to wai\er, aI)andoninent or acquiescence. 

To raise the presumption of any of these, the evidence 
of conduct must be plain and unambiguous. (igoS) 7 
Bom. L R. 200= 29 Bom. 234. 

Equitable relief. 

Persons [who desire the assistance of the Court in 
obtaining equitable relief must come quickly. In each 
case it is a question to be decided on the facts whether 
the delay on the part of the plaintifT is such that the 
Court ought not to exercise its powers. 72 Ind. Cas. 
868=17 M..L.\V. 216= 1923 M.VV.N. 1=46 Mad. 148= 
A.I.R. 1928 Mad. 284=44 M.LJ. 107. 


Laches — Applicability of doctrine. 

The principle of laches or delay is based on the 
equitable doctrine of English Courts and cannot be 
allowed to prevail when the legal rights of a party to a 
proceeding come up before the Court for determination. 
It might be different if the parly is asking for an 
equitable relief. Where he is asking for a legal relief 
and the only question is whether this is barred by the 
statute of limitation, there is no room for the appli- 
cation of any equitable defence such as laches or delay. 
A.I.R. 1940 Mad. 281=49 L.W. 768=(i930) M.W.N. 
624=(i93g) 2 M.LJ. 469=189 Ind. C^. 185. 

— —Laches — Application of doctrine of. 

The statutory period of limitation cannot be cut 
down by mere inaction. The delay must be 'uch delay 
as to lead to the inference tliat the partie-i had aban- 
doned the reference to arbitration and any thing 
short of this inference does not make any difference. 
A.l R. 1933 Lah. 18=150 Ind. Cas. 674. 

— Laches when bar to a legal remedy — Injunction 

Mandatory— Projecting eaves on other’s land 

Pardah lady and minor plaintififs. 

Mere delay is on bar to a legal remedy unless it 
amounts to a waiver or abandonment of the right 
sought to be enforced or to acquiescence in the 
act complained of. 29 B. 245. foil. It it not the 
practice of the Courts in India or of the Privy 
Council to press either against an infant or a 
Hindu or Mahomedan female a presumption by 
acquiescence in a rival claim from the mere non- 
contestation fora limited time of an adverse title. This 
principle holds good as to waiver or abandonment. 
Mere laches unless it amounts to one of these three is 
not sufficient to disentitle a person to equitable relief. 
Where there, is a vested right or interest in any parly 
he cannot waive or abandon that right except by acts 
which are equivalent to an agreement or license. The 
defendants erected a house in 1900 and projected the 
eaves on plaintiiF’s land. Plaintiff’s were one of them, 
a purdah woman and the others minors. The suit 
was brought in iQoa: Held, that ^e plaintiffs were 
entitled to an injunction. 9 Bom. L.R. 1117. 


7. Object of. 

Object of. 

The object of limitation is to quiet long possession 
and to extinguish stale demands. Statutes of limitation 
arc stalute.s of repo^c, to quiet titles, to suppress frauds, 
and to supply the deficiency of proof arising from the 
ambiquily or the antiquity of transactions. A.I.R. i943 
Sind 33=I.L.R. (1942) Kar. 466=205 Ind. Cas. 304. 

Intention. 

The intention of the law of limitation is not to give a 
right where there is not one but to interpose a bar after 
a certain period to a suit to enforce an existing right. 
83 Ind. Cas. 812=3 Pal. 880=5 P L.T. 5i3=A.I.R. 
1924 Pat. 721. 

Per V. Rao, J. — The intention of the Law of 

Limitation is, not to give a right where there is not 
one, but to interpose a bar after a certain period to a 
suit to enforce an existing right. 2t Cal. 8 (P.C.) and, 
33 All. 356 (P.C.), Foil. 72 Ind. Cas. 488=1923 M.W. 
N. 195=18 M.L.W. 35=A.I.R. 1923 Mad. 462=44 
M.L.J. 303. 

— Applicability of — Suits governed by. 

The Limitation Act purely prescribes within what' 
periods suits must be brought and does not create an 
obligation to sue, where none exiited. 39 Mad. 456=28 
M.LJ. 571=29 Ind. Cas. i. 

— Object of — ^Not to confer right. 

The intention of the law of iimliation is not to give 

a right ol suit where there is none but to impose a bar, 
after certain period, to a suit to enforce an existing 
right. 17 C.W.N. 5=16 G.L J. 282=16. Ind. Cas. 74a. 

8- Miscellaneoiu. 

— Substsustive rights of parties. 

The substantive rights of parties under a bond or a 
decree cannot be derived from or sought for in the 
LimiUlion Act. A.I.R 1946 Cal. 500=50 C.W.N- 735 = 
226 Ind. Cas. 343=81 G.L.J. 325 (F.B.). 
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Pleadings. 

The provi8iou> of Sell. I, App. A., Civil P. C., 
requiring a party to specify the article or articles of the 
Lim. Act, under which the suit is, according to him, 
barred, is salutaiy and must be complied with as far 
as possible. The omission to mention the article may 
prevent the plaintifT at limes from producing such oral 
or documentary evidence as he might have been capable 
of doing in answer to the objrction raised by the 
defendant and in >^0 far as the onus of proving limitation 
U on the plaintiff invariably, it may put him at a 
dUaidvantage, if some evidence is led on behalf of the 
defendant, after the case on the plaintiff’^ 'ide is closed 
which he would be ordinarily unable to rebut. At aU 
events, this device enables a party to conceal his hand 
up to the time of final arguments- and to spring a 
surprise on his opponent in a large number of cases. 

A practice like this cannot but be deprecated and must 
be discouraged. A.I.R. 1942 Mad. 386=55 L.W. 90 = 
1942 M.W.N. I29 = (i9j2) I MLJ. 274 = 206 Ind. Gas. 

539. 

—Law in force before 1877- 

It is not correct to -.ay that because the first Lim . 
Act was not iniroduced until 1877 there was no law of 
limitation in force in 1872 There was a law of limitation 
laid down in S. 14 ofRegn. 3 of 1793 which provid^ 
a period of 12 years for the cause of action for any suit. 
A.I.R. 1940 All. 29 = 1. L.R. (1939) All. 990 = (t939) 
A.L.J. 1127 = 1940 A.W.R. 21=187 Ind. Gas. 485. 

' Objcctioae. 

Where in an execution case limitation was urged and 
was denied on the ground that on a particular date an 
affidavit had been filed to the effect that there were no 
encumbrances on the property but where there was then 
no written application to have the property- sold and on 
the date fixed for dssposing of the matter, but on the 
back of the affidavit there was an endorsement of the 
Court directing that it should be filed, 

Held, that it was fil.'d some time later on the same 
date but that no oral application for sale <ould have 
been made then and that therefore the plea against 
limitation failed. 78 Ind. Gas. 631=22 A.L.J. 410 = 5 
L.R.A. Civ. 3 i 8=A.LR. 1924 All. 811. 

•--Period of limitation — Loose aod strict sense. 

The phrase “period of limitation-.” can be used in iwo 
tenses (1) a strict and (2) a loose sense. In the strict 
sense it means such a period that a proceeding to which 
it Is sought to be applied will be in time, if filed within 
the period, and beyond time, if filed after it. ScciioHk 
3, 5 and 7 to 25 of the Limitation Act, 1908, apply 
only to “periods of limitation** in the strict sense such 
as ^ose prescril>ed by the schedules to that Act and 
not to periods of limitation in the loose sense such as 
that prescribed by S. 48 of the C. P. Code. 

In the loose sense it means a secondary period which 
applies as a further check to au application or 'uit 
which is found not wanting when the primary or strict 
period of limlution is applied. Section 48, C. P. Code, 
1908, for example prescribes a period of limitation in 
the loose sense. 70 Ind. Cav 306=45 Mad. 785= *6 
M>L.W. 68=1922 M.W.N. 424=31 ML.T. 140 = 
A.I.R. 1922 Mad. 266=43 M.L.J. 168. 

Naturo and aeopo— If ■ more adjective or 
•abataativo law. 

Per PaM, C. J. — ^Tbe law of limitation, in to far at 
j| preaeriws the period within which litigants arc 


entitled to pursue in the Civil Courts the remedy in 
which the law provides for the redress of grievances 
IK a pari of the adjective law. 

Per Carr, J.— The law of limitation is something 
more than mere adjective law and much more than 
merely rules of procedure. The effect of the law of 
limitation is to extinguish after the prescribed period a 
legal right. The law of contract gives the party a right 
of suit on a contract. But the law of limitation then adds 
tliat this right of soil shall cease to exist after a certain 
period. Tiic result of the two laws together is to create 
a right of 'uit available for a certain time. It maybe 
that after the time lias elapsed the party has still a 
moral right to a relief. But it Is no longer a legal 
one. Thu^ the law of limitation i-. just as much 
substantive law a. is the law of contract. 8 Rang 
380=127 Ind. Cas. 161= A.I.R. 1930 Rang. 228 (F.B.). 

Not a bare Ac ol procedure. See 12 Bom. L.R, 881 

=8 Ind. Cas. 189. Also2i M- L. J. 777. 

Limitation, a rule of procedure — See 20 M.L.J. 847 

= 34 Mad. 292. 

S. 2 (3) — Admuiistrattoo bond. 

An administration bond falls within ihc terms of the 
definition of bond given in S 2 (3), Lirn. Act. A.I.R. 
1941 P.C. 6=1911 O.W.N 4 =72 C.L J. 497 = 33 L.VV. 
2 i2 — 43Bom. L.R. 346=45 C.W’.X. 429=43 P.L.R. 
i38 = (i94i) I M.LJ. 88 = 7 U.R. 660 — I.L.R. 
(1941) Bom. 202 = f 1941) Kar. (P-C.) ii Sup = 67 
LA. 416 = 1941 M.W.N. 321 = 193 Ind. Cas. 225 (P.G.) 

5.2(3'; — Bond, what is. 

A contract to repay a loan of wheal, with interest 
in kind, is a bond. 86 Ind. Cas. 844=6 Lab. 276=26 
P.L.R I4I=A.1.R. 1925 Lah. 415. 

S. 2 (4] — ‘Defendam ’ — Tacking on of posses* 

sion — laclependent trespassers — Limitation Act 
(15 of 1877 )j S 3. 

Whecc ihc Govt, aftci taking possession of reformed 
lands lias released them to persons claiming to be 
entitled thcrclu a> lli'dr own, those persons do not 
deiive llicir liab-liiy to be sued from or through the 
(»jvt. .iiid cannot tack on, the possession of the Govt, 
to their own. 44 Cd. 858=1 P.L.W. 593 = 32 M.L.J. 
505=-2l C.W.N. 642 = 15 A.LJ. 398 = 25 C L.J. 48? = 
ig Bom. L. R. 48o = (i‘Jl7) M.W.N. 482=6 L.W. 117 = 
■22 M-L T. 3io = 44 l.A. 104 = 40 Ind. Ca^ 337 (P.C.). 

$. 2 (4) — Son its joint family. 

In the case of new born son in a Miuksliara family 
the person or pcrions through whom he derives this 
liability must be the other memlrcrs of the family in 
whom the property which the son acquires by birth was 
previomly vested. 66 Ind. Cas. 945 = 1 Pat. 506=3 
P.L.T. 709 = A.I.R. I9« Pal. 450. 

Ss. a (5) and 26 -.Applicability — Right to take 

earih from land of another — If casement — Acquisition 
by prescription. See BASEMENTS ACT, S. 4. A.I.R. 
1950 Pal. 202. 

S. 2 (5)— Casement — Whether inclodee profit 

a prendre. 

What is k.nuwn as profit in England is included in 
India in the term •easement* in S. 2 of the Lim. Act 
of 1908. 16 P.L.T. i92=-A I.R. 1935 Pat- «88 = i B.R. 
155 Ind. Cas . 966. 

S. a (5). -Although profits a prendre are regarded 

as easements in India this docs not apply to profits a 
prendre in gross where there is an absence of servient 
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and dominant tenements. 193O N. L. 1. 3o6=A.I.R. 

1938 Nag. 497 = 1. L.R. (J939) Nag. 8i = i8l Ind. 
Cas. 825. 

and 26 — Easement rights— Indetermi- 
nate and fluctuating body if can acquire. 

Under S.-. 2 (5) and 26, 20 years uninterrupted 
enjoyment confers tliC abs.>l-ite right on a determinate 
person and not an indeterminate and fluctuating body 
hkc ihe Sontals and Gbatwals. 2 P L I '^ 23^0 
P.LAV. 282-39 Ind. Ca>.86a. ^ ^ " 

— Ss. a (7) 14 “Good faith— Proceedings cootrarv 
to express provision of law. 

Proceedings contrary to a clearly expressed provision 
oI law cannot be regarded as prosecuting another civil 
proceeding in good f.itih in the sense in which the 
words “good faith** arc defined in the Lim. Act. 
A.I.R 1940 Bom. 5 = 41 Rom. L.R. 1190=187 Ind. 


2 f?) ®**d 14 — Good faith — General Glauses 
Act fio of 1897), S. 3 (20). C.P C. (Act 5 of 1908), 
oo« 

Vyiierc a $uit for damages was brought by a person 
against a public Officer and it was dismissed for want 
of notice to the Officer and the plaintifT brought another 
suit after giving tLc required notice and claimed to 
exclude froni the period of limitation the time taken by 
the fi^t ^uit it was held that notice was imperative 
under S. 8o of the C. P. Code and that the plaintiff 
could not be taken to have acted in good faith within 
the meaning of S. 2 {7) ofthc Limitation Act or S, 3 {20) 
of the General Clauses of the Act, 5 S.L,R. 181 « 13 = 
Ind, Cas. 260. 

— — Ss. a (7) and 5— Good faith— Sofficient cause 
— Wanton negligence of legal adviser. 

^ood faitlP implies what was done with due care 
and attention; wanton negligence on the part of a 
legal adviser is not a sufficient ground for extending the 
period of limiiation under S4 5 of the Act. P I I 
484^5 IM-.W. 136*46. Ind. ds. 509. ^ 

S. 2(8)— Plaintiff”. 

Under S. 2 (8), Lim. Act, the ^‘plaintiff” includes 
any person from or through whom the plaintiff 
deriv«h,s right to sue. A.I.R. igjoCal. 228=190 
Ind. Gas, 405. ^ ^ 

S. 2 (8)— « Plaiadflf Walaodar. 

watandar claims under his predeccsior. 

br'the'SicccisoJ 

I398=A.I.R!''T93^'' BomT24" 

-—*- 8. 2 ( 8 ) smd Art. 144— “Plaintifif *— Purchaser of 

land under Ghatwal 

title" purchaser of the right, 

tmlLrari, . I homestead land 

under a Ghatwal, falls under Art. 144 of the Lim Act 

possesMon of the 

defendant became adverse to the plaintiff.' A ghatwal 

£1 - . 7 r Limitation Act. 40 

S' 2 ?~ ^ *37=>6 G.L.J. 202=16 Ind. Cas. 

365. Also 37 M. 38 ; 15 C.W.N. 572. 

S. 2 (8)— Purchaser from Govenuneut. 

purchawr of land from Government sued 
to recover pMsemon within sixty years or mo« 


than 12 years from the commencement of adverse 
possession but within 12 years of the purchase. 

Held, that ihe suit was barred. Art. 144 applied 

y limitation. Under 

h 2 {«) the period runs as against plaintiff’s predc- 
ccssor-m.titlc viz., the Governmcni in this case, 
and It should b<- reckoned against plaintiff. 81 Ind. 
Cas. <75 = 28 C.W.N. 66 = A.I.R. 1924 Cal. 394. 

S. 2 (8) —Cause of action— Transfer of title. 

A fause of action cannot be prolonged by mere trans- 
{Ca?V' 37. foil. Ind. Cas. 216 

8. 2 (9), Schs I, Art. 80— War bond. 

,. ^ bond is a promissory note for purposes of 

limitation and is governed by Art. 80. 64 M.L.T. 172: 
3‘>2— A.I.R. 1933 Mad. 376=142 Ind. Cas. 

200 . 

S. a. (10) — *Suit' — How constraed. 

The definition of suit given in S. 2 (ro) is subject to 
the rule that there is nothing repugnant in the subject or 
context. 2 Ind. Cas. 632 (All.). 


•S. 3 


1. 

2. 

3. 

4- 

5. 

6 . 

7- 

8 . 

9' 

10. 

11. 

12. 

*3- 

«4- 

i5. 


Synopsis. 

Applicability and Scope of section 
Burden of proof. 

Dcfeuce. 

Duty of court. 

Effect on rights. 

Execution cases. 

Exesnptiod from limitation. 
Extension of time. 

Institution of suit. 

Pauper proceedings. 

Period of limitation. 

Plea. 

Set-off 

Waiver. 

Miscellaneous. 


1. Applicability and Scope of section. 

3 Applicability — Execution proceedings— ^Notice 
under O. 21, R. 2a, C.P. Code, served on judgment- 
debtor Latter, if precluded from raising issue of 
limii^ion at time of sale. See C.P. CODE. S. n— 
EXECUTION proceedings. 54 C.W.N. 900= 
A.I.R. 1950 Cal. 513. 

— — S. 3 — Execution of award. 

Section 3 of the Lim Act, applies to the application 
for execution of an award under Bom. Co-operative 
Society Act. A.I.R. ,938 Bom. 4»4=40 Bom. L.R. 
889=177 Ind. Gas. 897. 

S. 3 — ^Arbitration. 

Although the Limitation Act does not in terms apply 
lo arbitrations in mercantile references it is an imjjied 
term of the contract that the arbitrator must decide 
the dispute according to the existing law of contract, 
and that ^ry defence wliich would ^ve been open -in 
a Court oflaw can be equally proposed for the arbit- 
rator s deemon unless the parlies have agreed to exclude 
that defence. Section 3 therefore applies to tf bitTAtlOD 
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Applicability and scope of section 



proceedings. 115 Ind. Gas. 713 = 1929 A.L.I. 254= 
33 G.W.N. 485=29 M.L.W. 682=6 O-VV.N. 473=49 

74' =56 I.A. 128=1029 
M.W.N. 546=56 CaK io48=A.I.R* 1929 P,G. 10^=56 
M.L.J. 614 (P.G.). 


^S. 3— Fraudulent transfer set aside— Appli- 
cation for mesne profits— Presidency Towns Insol- 
vency Act, S. 7. 

Held, that proceedings under S. 7 of the Prcsi- 
Towns Insol. Act were equivalent to a suit for the 
purposes of S. 3, Lim. Act and the Official Assignee 
could recover mesne profits only for a period of three 
years before the date of application, (1936) M W N 
609 = 71 M.LJ. 289=A.I.R. igsGMad. 778=44 L.W. 
280 = 59 M. 1020=164 Ind. Gas. 660 (F.B.). 

— -S. 3 — Application for transfer. 

Application under S. 39, C.P. Code, is governed by 
3 (0> ^ Ltniitaiion Act, and Court in considering 
such application must go into the question of limitation. 
Ub Ind. Cat. 113=29 M.L.W. 246=1929 M.W.N. 36= 
AJ.R. 1929 Mad. 199. 


S 3 — Reference to Judge. 

The Act does not apply to references to a Judge on an 
order by a Deputy Registrar of the Chief Court of 
Lower Burma, such reference. neither being an appeal 
nor one of the applications set out in the third division 
^tbe schedule of the Act. 9 Bur. L.T. 226=38 Ind. 
Gas. 563. 


S. 3— Appeals from Revenue Courts. 

The Act applies to appeals from Revenue Courts to 
the Dt. Judge. 17 O.G. 254=25. Ind. Cas. 703. 

“* — S. 3 — Scope — Suit for possessioo of land as 
raiyat. 

Suit for possession of land as raiyat is not covered 
by S. 3, Lim. Act. 43 G.W.N. i096=l.L.R. (1930)2 
Cal. 350 = A.I.R. 1940 Cal. 113=187 Ind. Cas. 301. 

*“ — 8. 3 — Scope — Dlffercot claims in one suit. 

Different claims in one suit — More ihan one period 
oflimitation can be applied. 1941 M.W.N. 8o7=A.I.R. 
1941 Mad. 786 =(i949) 2 M.L.J. 244. 

. ' 8. 3“A combination of claims ia..-oQc action can be 
split up into its componeyit parts, each of which come* 
under iiipwn rule oflimitation. A.I.R. 1031 Lah. 309 = 
130 Ind. Cas. 574. 


~~8. 3 — Evading law of Limitation. 

A party who should bring a suit for possession cannot 
^ utowed to circumvent the law of limiution by 
m A.I.R. ,94, Pat. ,81 i 

iw ^ ® ’39-” 986=194 Ind. Cas. 

^j^-ArUcI- camm, b. by ph,«.aology 

Per SnUlman, a J.-The Urn. Act is in a sense a 
purely arbitrary ex^tinent and the various iiiunl^ini 
for purposes of InaJuUon laid down in d « ^ “ 

equally arbitr^. R i. „ot 
there should be a consbtency or a unifo«*.!r^f 
definite principle in fixing S^larioiis starting “u 
U a mere matter of choice dependent on pSlS^^licy- 
b some c^es. the staruiu point h fixed m the 
the axccudon of the bond, in other cases th« 
poiat i. ibe date fixed for oavSSitTfa ^ 

it is the date of the first oSiuk article has 


therefore, to be interpreted according to the particular 


language employed that anfeie^ a^d orXnaru;' . 

Cr'arller”'"’'”' -pfe 


rres- 
iii 


In order to decide what article is applicable the 
nature of the suit and the reliel claimed arc impoAant 
At the same time one has to see what is in substance the 
nature of the claim, and if the language of a statutory 
enactment is imperative, the evasion of that law cannot 
be tolerated simply because tlie phraseology of the 
plaint has been carefully selected. A.I.R. 1034 All 661 — 

S. 3 — Evasion of limitation. 


Where the suit, in substance, is a xuit attacking the 
will, It IS not open to the plaintiffs by cleverly wording 
their plaint to avoid the proper limitation for the suit 
A.I.R. 193J Lah. 913 = 155 Ind. Cas. not. 

3— J’a' ties cannot by contract alter the siafutorv 

period of limitation. .Nor can they alter (he statutory 
starting point oflimitation. A.I.R. 1934 All. 66 i=fiQ 24 ) 
A LJ. 1035 = 3 A.W.R. 845 = 57 A. 108 = 151 I ^ ^ 


585 (F.B). 


151 Ind. Cas. 


S. 3— Amended plaint filed after limitation for suit— 

No new cause of action introduced— Question of limi- 
tation docs not arise. A.I.R. 1939 Nag. 23=1930 N.L T 
2i = t8i Ind. Cas. 106. 

■T”,®- 3— Where the objection of the defendant is that 
the decree is a nullity owing to the failuic of the plaintiff 
to carry out the condition imposed by the decree there is 
T'w ^ point of this nature. 

6?f=^,Vlml.''yart4’'- A.L.J. 


a. Burden of proof. 

— --S 3 — Suit mthin time— Burden of proof— 
Redemption suit— C. P. Code, O. 7 Rr i IS 

It is dear from the provisions of S. 3 of the Liiniia 

y* *’ ® C. P. Code, that 

the burden rests m the first instance upon a plaintiff 

to show that Ins suit was not instituted after the period 
prescribed therefor by the first schedule and accordffidy 
u not required to he dismissed under S. 3 of 
Limiiatton Act. Accordingly in a suit for r?demnt.‘«n 
where there is no evidence'" that the mortgage w£ fo" 
any fixed tern, the plaintiff has to show t^aT ffij 
mortgage was effected within 60 years of the dale of 
suit, hlcrc jjroof by him that it was in existence 
within that period u not sufficient to shift to th^d^ 
dam the burden of showing that the suh nof fiSj 

P ‘c ' w'n”'' 1 R. 


8.3— When an objection is taken that a suit is time 

b^r^, the onus n upon the plaintiff to prove that it is 
within time. A.I.R. 1940 Mad. 639=(i94o) M. W N 
446. 


- — 8. 3— Execution appUcadoiu — Date* of pre- 
vioiu payments. 

UTiere a plea oflimitation is taken, burden is on the 
plaintiff or the applicant to show that his suit or his 
application is withui ihe period prescribed by law But 
is to be decided on its own circumstLices 
wnoe, in an execuuon application cenain paymenU are 
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shown on certain dates and the judgment-debtor 
admits those payments but pleads limitation and does 
not deny the date of any specific payment the date of 
each payment need not be proved by the decree- 
holder in order to show that his application is not 
time-barred. A I.R. 1037 Sind 261= 172 ind. Cas. 221. 
S. 3 — Grounds <n plaint — If can be changed. 

Per Bajpai, J. — If the plaint shows the grounds of 
exemption, the requirement of the Code is satisfied, but 
this does not preclude the plaintiff from taking another 
and an inconsistent ground to get over the bar of 
limitation if he believes that the latter is the true ground. 
The tc^f i' that justice sliould not be allowed to be 
defeated simply because a party has not been able to 
prove the ease which he attempted to prove, but has 
proved certain other facts which nevertheless entitle him 
to a decree, provided the aggrieved party Is not taken 
by surprise. A.I.R. 1935 AH. 946: ( 1935) A.L.J. 1029; 
1933 A. W. R. 1155 = 38 A 261=159 Ind. Cas. 387 
(F.B.). 

S. 3— When a defendant, in an action based on 

tort seeks to show that the suit is not maintainable by 
reason of the expiry of the statutory period of limitaiion, 
it is upon him to prove the necessary facts. 13 Pat. 
752=A.IR. 1934 Pat. 507 = 1. B.R. 5=16 P.L.T. 6ri 
= 151 Ind. Cas. 995. 


3 — OnoB. 

The plaintiff must prove from his own allegation 
that his Suit is not barred by limitation. He cannot 
rely on deft’s allegations. 6 P.R. 1912 = 218 P.L.R. 
1911=204 P.W.R. igii=:i2 Ind. Cas. 453. 


3. Defence. 

Sec also NOTE 3 (b) UNDER LIMITA HON 
ACT (IX OF 1908), SUPRA. 

— S. 3 — Itisa settled rule of law that limitation 

cannot be pleaded against a claim made by way of 
defence. ii O.W.N. 1601 = 10 Luck. 48i=A.I.R. 
»935 Oudh 213=153 Ind. Cas. 307. 


— — S. 3 — Defence. 

The taw of limitation does not prescribe any period 
which is to operate as a statutory bar to a defence. The 
articles of the Limitation Act apply to suits and appli. 
cations and not to pleas by way of defence. 108 Ind. 
Cas. 149=25 A.L.J. io86=A.I.R. 1928 All. 99. 

— -S. 3 — There is no bar of linuiation to a defence 
unless the suit for the relief involved in the defence falls 
within S. 26 or 28. 30 Mad. 444, Foil. $9 Ind. Cu. 
118=45 Bom.45 = A.l.R. 1921 Bom. 257=22 Bom. L.R* 
1082. 


— — S. 3— Defence — Applicability to. 


A further advance tvas made by an usufructuary mort- 
gagee on the security of the same property on condition 
that' the second simple mortgage was to be paid off 
before redemption of usufructuary mortgage; held, since 
the suit on the simple mortgage was barred, the plaintiff 
can redeem the usufructuary mortgage without paying 
off the simple mortgage. 37 A. 634, Foil. 40 Ind. Cas. 
404 (AH.). 

S. 3 — Defences— Applicability to. 


A defence can be allowed though a suit to enforce, 
the claim is time-barred. 20 C. W. N. 957 (P. C.) Foil. 
(1917) M.W. N. 327=40 Ind. Cas. 820. 


). 3 and Art. 44— Defences, applicability to. 

A person, whose right to set aside an alienation a 
barred under Art. 44, cannot avoid h as deft, by 


denouncing it in a suit for possession brought by tbr 
alienee. 41 Mad. 102=33 L. J. 309=40 Ind. Cas. 
664. 

S. 3 — Defences— Applicability to. 

Unless the mortgagee is compelled to bring a suit 
for money within S.3(he is entitled to set up every 
claim in defence to a suit for redemption that he has 
in law to support the debt which still remains due, 
although his right to sue under the bond be barred. 
5. L. \V. 593=40 Ind. Cas. 358. 

S- 3 — Defences — Applicability to. 

Sell. I provides limitation within which suit must be 
brought and neither it nor S. 28 applies to defences. 
I P.R. 1916=206 P.W.R. 1915=32 Ind. Cas. 485. 

4. Duty of Court. 


S. 3 — Duty and power of Court. 

S. 3 of the Limitation Act is peremptory' and lays a 
duty upon the Courts to act suo motn in all c^es 
where the suit is institued beyond the statutoiy period 
and the fact that parties may have thought differently 
or may not have noticed the point, docs not make the 
slightest difference. The Act must be applied at what- 
ever stage it is found applicable provided it is before 
a final order or decree is passed. I. L. R. (i947)* 
Nag. 245=230 Ind. Cas.377 = i947 N.L.J. 274=A.I.R. 
1948 Nag. 41. 

S. 3 — Powers of Board under Bengal AgH. 

Debtors’ Act. 

Under S. 3, Debt Settlement Board under Bengal 
Act 7 of 1936 must decide whether a judgment debt 
is barred by limitation. A. I. R. 1945 Cal. 899=49 
C.W.N. 541=80 C.L.J. 157 = 221 Ind. Cas. 397. 

— S. 3 and Civil Procedure Code, O. 8, R. 2— 
Apparent contradictions between. 

Seemingly contradictory piovisionsof S. 3, Lim. Act 
and O. 8, R. 2, Civil P. C., are easily reconcilable. 
Section 3 makes the question of limitation a material 
question although not raised by the parties* but a 
Court is not bound to raise and decide a question of 
fact of its own motion. Hence where the question of 
limitation is purely one of law capable of determination 
on the facts admitted or proved before the Court, the 
Court is bound under the provisions of S. 3 to raise the 
question suo motu and decide it. 

But where the question of limitation raises^ issues 
fact not arising from the plaint, the defendant is bound 
under O. 8, R. 2, to rabc such question in his wnt^ 
statement; if he fails to do so thereafter, it is within 
the discretion of the Court to allow the question to be 
raised or not. A.I.R. 1940 Rang. 207=1940 Rang. 
L.R. 273=193 Ind. Cas. 61. 

— — S. 3 — Cause of action before 1877. 

The Lim. Act does not make any distinction as to 
whether the cause of action arose in a suit in regard 
to a document before or after 1 877. The Act saW 
clearly that every suit instituted after' the penod 
prescribed therefor shall be dismissed. A.I.R. *94® 
All. 29=I.L.R. (1939) All. 990=(i939) A.L.J. n*7 
= 1940 A.W.R. 21 = 187 loti* ^l2s. ^5. 

— S s. 3, 5 — S. 3, if peremptory — AppIlcaWU*y 
rule to applications under O. 22* R. 9. 

The Court has no general discretion outside the I*®*^ 
of the Lim. Act to dispense with its provisiotts or » 
relieve a suit from the operation of the Act on the 
ground of hardship or mist^e. The provisions of S. 3. 
of the Act are peremptory and imp^ a duty upon 
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the Court to dismiss a suit or, an application as the 
case may be which is out of time unless the delay can 
be condoned under S. 5 of the Act or under any other 
provision of law for the lime being in force, Tliis rule 
applies equally to an application under O. 22, R. 9, 
Civil P,C, In all such cases, the burden lies heavily upon 
the person who claims relief under S. 5 of adducing 
distinct proof of the sufficient cause on which he relicts. 
AJ.R. 1936 Sind 169=30 S.L.R. 242=165 Ind, Ca<. 
9t- 

3 — Section 3 is peremptory and the duty of the 
Court is to notice the Act and give effect to it, even 
though it is not referred to in the pleadings. 1935 
A.W.R. 615=1935 O.W.N. 527 *(i 935) M.W.N. 438* 
41 L.W. 629=(Tg35) A.L.J. 578=A.I R. 1935 P.C. 
85^39 C.W.N. 640=68 M L.J. ^5=61 C L J. 267 -“37 
P.L.R. 395=37 Bom. L*R. 533=5? A. 242- t B.R.179 — 
62 I.A, 80=155 Ind. Cas. 205 (P.C.^. 

— S. 3— Discretion of Court* 

There is authority to support the proposition that 
there is some sort of judicial discretion which would 
enable the Court to relieve the dccrcc.holHcrs from the 
operation of the Limitation Act in a case of hardship, 
particularly when it is alleged that tlie dccrcc-holdcr was, 
m regard to the proceedings which he took by way ol 
execution, in some way misled by some mistake in the 
form of the preliminary decree. It is impossible to hold 
that in a matter which is governed by the Act, an .\cl 
which, in some limited respects, gives the Court a statu- 
tory discretion there can be implied in the Court, outside 
the limits of the Act, a general discretion to dispense with 
tls provisions. 1935 A.W.R. 615 = 1935 O.W.N. ‘27 = 

O935) M.W.N. 438=LB.R. 479*4^ L.W. 029=^(193^) 

578 = 61 C.L.J. 267 = 37 P.L.R. 395=37 
LR. 533=57 A. 242=A.i.R. >935 P C. 85=39 C.W.N. 
640=68 M.L.J. 665=62 I. A. 80=155 Ind. Cas. 205 
(P.C.)* 

"8. 3 — Mnodatory. 

GourU arc bound to apply the law of limitation in 
whether it is pleaded or not and to dismiss a suit 
which is apparently beyond time, Conversely they ate 
TOund, not to dismiss, as barred a suit which, on the 
of it, is not barred. A.I.R. 1935 All. 946 = 58 A. 
261 — 1935 A.L.J. 1029=1935 A.W.R. 1155=159 Ind. 
387 (F.B.). 

'8* 3— Decree of admieeion. 

If a claim is barred, it is entirely barred and there 
CM M no question of relief being given on the ground 

made by the defendant in his evidence. 

-=<-=A.I.R. .934 Mad. 

if u'h'UJ *■ diimiss a suit 

CTibrf th^?o2. of limitation pres- 

SfSl if limitation 

nu not been set up as a defence. The Question of 

5 determined whether or not it ii 

directly raised in the t^eadinrs nr in ik^ ^ r 


S« 3 — Court snarl mo 


whriher anil io 


not 


It it the duty of a Court under S* 3 to tee that ^ .nii 
k not barred by Umc* A general finding that V suit il 
Bot barred by limitation may bccoioe incooduiive if on 


the finding of further facts, it is discovered that some 
other a'-Mcle is applicable which bars it. (iqti) A L I 
8o8-A.I.R. ,932 All. 16= 135 Ind. Cas.^Is. 


-S.3— Duty of Court. 


A Court is bound to see whether a plaintiff has brouehi 
this suit wiihin the statutory period of 

S. 3 — Action by Court. 

The Court ha? to act suo motu if ner^sr,, u . , 
It appear that a suit is barred by limitation 
Cas. 930 = 27 Bom. L.R. i456 = A.I.R. I926 Bom®.V4 

S 3— Construction— C.P. Code. S 151 if affects. 

C.P. C»ode, S. 151 docs not override S 2 of ii4,> 
Lim.tation .\ct. 57 Ind. Cas. 15 (Lah). 


S. 3 — Duty of Court. 

The question of limitation can by law be raised 
at any stage of the proceedings and it is always a 
court’s duty, whether it is raised or not, to see 
whether the claim is barred. 40 Ind. Cas. 6tii. (Pat.J. 

S. 3 — Mandatory. 

The provisions of .S. 3 arc mandatory where the 
bar appears on the face of the plaint, which does 

not involve quc.'tions of fact. 9 L.B.R. 71 = 11 Bi,r 

L-T. 73 = 39 154- 

S. 3 — Mandatory. 

A suit or an application shall be dismissed though 
limitation has not been set up. The section is mandatory 
24 C.L.J. 467 = 21 C.\V,.N. 5,64 = 38 Ind. Cas. 17. 

S. 3 — Plea of limitation — Effect of not raiding. 

Where question of limitation is not merely a question 
of law and is not raised by the deft, the court ought 
not to dismiss the suit on the ground of limitation 
23. Ind. Cas. 360 (Cal.). 

S. 3 — Plea of limitation — Duty of court. 

Under S. 3, il is obligatory upon the Court to dismiss 
a time barred application altJiough limitation is not set. 
as a defence. 22 C. L. J. 589=19 C. W. N. 970 = 20 
Ind. Cas. 476. 

— — S. 3 ( S. 4 J — ‘Every suit' — Whole or part 

Admission of claim as to part — Plea of limitation 
in second appeal relating to portion not admitted 
but decreed —Pica going to the root of the whole 
claim. 

Where a decree has been based partly upon the 
admission of the defendant and partly otherwise, and 
the appeal is only as to this latter pan and there is ro 
appeal from the part of the decree passed upon admiisioi. 
it is not open to the appellant to raise for the first time 
ill second appeal a question of limiution if such question 
will also relate to the claim under the decree not 
appealed against. The obligation cast upon a court 
to dismiss a suit or an appeal under S. 4 of the Limitation 
Act IS only in cases where it is in a position to dismiss 
the whole claim or suit. 5 C.L.R. 267; g C. es*, foil 
(1904) 15 M. L. J.402 = 28 M. 67. ’ 

S. 3 ( S. 4 )— Igaue aa to limitadoa— Point not 

raised in the plendinga— DIacretion of court to 
raise isanes. 

When the question of limitation is not raised in the 
pleading, the judge is not bound to raise an i„ue about 
It, and It u left to his discrclioo to do so or not 4 

L.R. 543-6 64. =25 M. 367=^9 I-A 76 
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S. 3 (S. — Limitation, plea of, not taken by 

parties — Court’s duty. 

A court is boun 1 to take notice of a point of limita* 
tinn even though no plea if raided by the parlies- (tQDt) 
12 M.L J. 77 - 29 C. 167 = 4 Bom. L. R. 161 =» 6 CAV.N. 
266=25 P. K. 1902=29 Inch Ca5. 51 (l\C.). 

— -S* 3 (S. 4) — Limitation — Dismissal of suit — 
No plea or issue. 

If ui>on the record it appears clearly that a :>uii is 
l)arred, the court can lake cognisance of it and dismiss 
the suit, esen though there was no sucli plea or issue. 
(1900) 5 C.W.N. 160 = 28 Gal. 86=(igo3) 9 GAV.N. 58# 

S* 3 -Limitation Question as to -Raising — 

Point of time. 

An objection to limitation can be taken at any stage 
of a suit or other proceeding including the appellate 
stage. S. 3 makes is mandatory on the Court to 
dismiss a suit wiiich is barred even if it had not been 
pleaded in defence. 1949 R- 419* 

S. 3 — Action by Appellate Court. 

An appellate Court is not bound to take notice 
SQO motu of the fact that an application made at the 
Trial Court was barred by limitation. 121 Ind. 
Cas. 552=A.I.R. 1929 All. 485. 

, s, 2 — Where the decision on the question of limi- 
tation depends on enquiry on facts and the plea has not 
been raised in the jawab-i-dawa or put in issue, the appeU 
late Court cannot take up the question $uo motu and 
dismiss the suit as timc*barrcd. 1 15 Ind. Cas. 71 = 11 
L.LJ. 9i==30 P.L R. 296=A.I.R. 1929 432. 

— g, j — Plea of limitation— N OD«f^ding of — Effect. 

A question of HmiUlion arising upon the facts before a 
Court must be heard and determined though it is not 
directly raised in the pleading or in the appeal. S. 3 
is not controlled by any rule of pleadings, e. g., O. 4L 

R. 2. G. P. Code. Where Uic claim decreed is found 
to be barred by limiution in appeal the Appellate Court 
is not only competent, under O. 41, R. 33* C. P. Code, 
but must under S. 3 dismiss the suit. 8N.L.R. 174=17 
Ind. Gas. 638. 

S. 3 — Plea of limitation — Respondeat precluded 

from sraising — Dnty of Court. 

If the responde nt is precluded from raising the objec- 
tion of limitationi the Court itself is bound to take 
cognizance of the question. 5 N.L.R. 50 = 2 Ind Cas. 
229> 

S. 3. (S. 4) — Duty of appellate Court — G.P.G.> 

S. 542. 

Held, by the majority (Rampini, Brett, Mitra, 
Mookerjee, Gasper.z and Shairfuddin, JJ., 
Woodroffe. J. dissenting) — ^Thc provbiOns of 
S. 4 of the Limitation Act are mandatory and 
ought to be given effect to even though • the point of 
limitation is taken at a late stage of the case 
in the court of second appeal. Per Woodroffe, J: — 
S. 4 of the Limitation Act, 1877, is controlled by S. 542, 
G.P.C., 1882. The illustrations to S. 4, cannot affect 
the precise provisions of the other statutes. It is there- 
fore in the discretion of the appellate court to allow or 
disallow a plea of limitation not. set out in the grounds 
-of appeal. Per Mookeriee, J : — S. 542, C.P.C. (1882) 
and S. 4 of the Limitation Act, are not controlled by 
-each other. Their combined eeffet is this: — The appel- 
lant is not entitled without the leave of the court to 
^irge or,be)ieai^d in support of the ground of limitation. 


if that has not been set forth in his memorandum of 
appeal. The appellate court may grant the leave ; 
whether it should do so depends upon the circumstances 
of each ease. But the appellate court may, of its own 
motion, consider the question of limitation, though the 
plea has not been taken in the memorandum of appeal, 
and rest its decision on that ground, provided that the 
opposite parly is given adequate opportunity to be heard 
on the poin'. In cither case, however, the bar of 
limitation must be patent in the face of the proceeding. 
(1907) It C.W.N. 959 = 6 C.L.J. 237 = 34 G. 941 (F.B ). 

S. 3. (S. 4) — Wlictlicr an appellate court could 

reverse the decree on a point of limitation not setup. 
8 C.W.N. 251=30 Cal. 7G1. 

S. 3 — Provisions arc mandatory — Limitation can- 
not be applied on equitable grounds. A-I.R- > 94 ^ 
Pat. 335=8 B.R. ii6 = i97 = lnd. Cas. 217. 

S. 3 — The Courts have no power, on consideration 

of hardship or equity, to invent new grounds, of exemp- 
tion from the bar of Umiution not recognized by the 
statute. A.I.R. 1942 Mad. 437 = I.L.R. (1942) ^ad. 
562=55 L.W. 264 = (i942) = i M.L.J. 472=202 Ind. 
Gas. 514. 


S. 3 — 'Hardship. 

There is no judicial discretion to relieve a party from 
tlie operation of the Lim. Act in % case of hardship or 
any authority in the Court to dispense with its provi- 
sions A.I.R. 1940 Rang. 276 = 1941 Rang. L.R. 1 = 192 
Ind. Cas. 625 (F.D.). 

S. 3 — Enlargement of time. 

An application to set aside an ex parte decree is 
governed by Uic period of limitation prescribed by Art, 
t6t. Section 3, Lim. Act, renders it imperative that an 
application prcsoited after the period of limitation shall 
be dismissed. It is not open to the Courts to enlarge 
the period of limitation laid down by the statutory 
law. A.I.R. 1935 Pesh. 146. 


1 . 3 — Presumption. 

Though it is the Court’s duty to decide the point of 
limitation, even if it was not taken by the parties it 
must be assumed, until the contrary is shown, that the 
Court decided the question of limitation and if unfortu- 
nately it decided wrongly that does not affect its 
diction to make the orc&r. 101 Ind. Cas. 694=8 P.L.T. 
4g4=A.I.R. 1927 Pat. 261. 


5. Effect on rights. 

Ste also NOTE 5 UNDER LIMITATION ACTT 
(IX OF 1908) SUPRA. 

S. 3 — Mortgage barred by limitation— It 
still be used by mortgagee on defence to blB 
right of possession. 

Even if a mortgage is barred by limitation, it 
available to the mortgagee as a shield to defend m 
possession : Limitation docs not extinguish the uMiUty 
but only bars the remedy. That the mortgage did not 
confer upon the mortgagee a right to possession m 
immaterial where the suit is one for pariitton 
for the adjustment of mutual rights and liabilities. 

1943 Mad. 370=56 M. L. W. 44=1943 M.W.N» 
(1943) I M.L.J. 100=209 Ind* 330. 

' 'S. 3 — Debt remains but remedy is barred* 

The cfRct of S. 3, is to bring about the w*®*^*?? 
dismissal of the suiu, appeals and applicatioM 
upon debts or causes of action which accordins h) m ^ 
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various periods of limitation, are time-barred. 
What the Lim. Act does not do is to extinguish 
the debt. The debt remains, but the remedy U des- 
troyed. A.I.R. 1941 All. 278=1941 O.W.N. 548=I.L.R. 
(1941) All. 415 = 1941 A.W.R. 133 = 194 Iiid. Cas. 839. 

^S. 3— Time barred debt repaid after expiry of 

limitation — Debtor, if can recover it — Contract 
Act, Ss. 60 and 6 t. 

Obiter.— If a time-barred debt is repaid after the 
period of limitation has expired, no action will lie for its 
recovery on the ground that it was barred at the date 
of the payment— the reason being that though the 
remedy at law was barred, the right in the debt still 
subsisted. This principle is aho recognised in Ss. 6o and 
61, Contract Act, which gives the right to a creditor to 
appropriate payments even towards time-barred debts 
when they arc not specifically paid towards other debts. 
A.I.R. 1940 Lab. 166=42 P.L.R. 29=i88 Ind. Gas. 
833. 

~ S. 3-— Act bars remedy only by way of suit — 
Right exists and can be enforced byoihcr remedy. 

limitation is a rule of procecdurc, a 
branch of the adjective law, and does not either create 
or extinguish rights, except in the case of acquisition 
ol lule to immovable properly by prescription under 
0. 28. Lim. Act. It is only the remedy by way of a 
luu that is barred, but the right itself continues to 
ewBt and if there is some other remedy by which 
that right can be enforced the Lim. Act cannot come 
m the way. Thus, where the recovery of a debt is 
barred by lapse of time, the right to the debt is not 
extinguished, and if the debtor without being aware 
of the bar of time, pays up, he cannot sue the creditor 
to refund the money to him on the ground that his 
claitn for recovery of die debt liad become time-barred, 
A.I.R. 1939 Bom. 494=4* Bom. L. R. ioo2 = I L R 
(«93<)) Bom. 685 = 185 Ind. das. 366. 

-S. 3— Act refers only to remedy of plaintiff 

ana not his rights. 

Section 3y refers only to the remedy of the plainliff 
and not to hit rights and even though the reinrdy 
nuy be baj red, the rigJit may exist, but it docs not 
rrfer at all to a ilefendant. The object of the Lim. 
Act 19 to prevent a party from putting forward stale 
or antiquated demands, and a ground of defence can- 
A^i barred by the law of limitation* 

1 • docs it to take away the remedy of a 

plaintiff to enforce his rights by an action, and it is 
opCTto a defendant to pul forward any defence though 
•ucn defence ai a claim made by him may be barred on 
the date It IS put forward. A.LR. 193s Bom, 326*37 
Bom. L. R. 47,«59 b. 502 = 159 Ind Ca*. 213.^ 

__r 3 Under the Lim. Act, a debt is not destroyed, 

ofUy the remedy to recover is barred. 36 Bom. L.R. 32 = 
A.i.K. ,934 Bom. 97=150 Ind. Cas. 645. 

8. 3— Effect on rights. 

The law of limiution as distinguished from the law 
of prescription merely bars the remedy of the olaintifr 

ransutute a valid consideration for a fresh contract 
LimiUUon aflccu only the claim of the plaintiff and has 

no apnlication .0 a pl« ui^ed by theSliL Thi 

d^^ant may therefore interpose a demand though 

^ * pcrtonal action for a debt 

UmUauon merely ban the plaintiff from having the 
P*ycul*r remedy by way of suit and doM not 
Wtln gui ib the debt. Tmus if the credits 


of lien upon property, he can cxmiM- that lien n.d- 

w.tbstnndmg that by .be terms ofib.- l.inu.a.ion Ac, t 
could not bring a suit- 66 Ind. C.is 2<-.2=.f; r-. 

8.7 = 25 C;.W.N. 30 o = A. 1 .R. ,9.3, G;d:67 ^ ^ 

6 . Execution cases. 

S. 3 — Execution cases. 

for execution 

It is only when ,lic point of limitation is conrh.Hc-H 

byproc.edingrma previous execution il.aJ X j ^ 

tnenl debtor is not allowed to Ak • u- ■'''"*8- 

hmitation in a subsequent execuiion of the deerte'^^Buf 
so long as an execution appiicauon is ncnd^.c 

.ludgment-debior can ^l>ow at any stage ,l,ft "he anSi 
S' 3 — Ejiccutiiig Court— Power of 

applica,ion Wilhin a certain ‘f “ 

7. Exemption from limitation, 

^ Ac. if can he 

In view of ihc provisions ofS 2 if 1. ,ca, 
to claim any excmpiion apart from what ' 
m the Lim. Act. But where there was , ''omamed 
the cause of aciion for delivery ofpo^sesdSrb^ 

purchasers, they arc entiljed.on removal if 
ccllaiion by the Appellate Court, to avail th^ 
of a freib cause of ac, ion wl,icb arose bv L ” 
or ,935 Cal. 333 = 6 = C=l. 66 . .58 W. ck ", 9 .“ (0^",' 

;;r„nds lf.“‘* ® fro„ 

Limitation being the results of statulc law 
uon from it ran be recognised • apart m 
.,a,n.c „eir provide. 37 Mnd. ,'S^i n'^ "'.'’■•'L 'he 
= (.9.3) M.VV.N. ..4 = 24 M. L. J. 

must irt-%ecia|ly pb aded. *71933)"^ 

M.L.W. 30.-65 M.L.J. a7i=A IR LftS = 

145 Ind. Cas. 933. ^ >938 Mad. 675 = 

S» 3 — Intention* 

It appears to be the iniention of the I Jr.,'. .• 

Act that where ^ appellant bas , proceeded w 7 th®dSe 

diligence, no right shall accrue to the rcsDoml!.^. u 
rcaroa morel, of >ho lapse of ,he ..aimJry 

114 Ind. Cas. 88 = 32 G.W.N. 935 = «i6 Cal 
R.^,929 Cal. 214 {F.B.). ^ ‘ 36 =A.I. 

S. 3— Juristic person— Exemption from ll-«t 

Cation. ««iu- 

person like other 
plain.iffs are subject to the law of limitation and 
enjoy no special privilege in this respect. The position 
of a juristic person is not that of a minor and it i. 
doubtful whether a suit instituted on b<-half of juristic 
person through a next friend is properly instituted 
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S. 3— Sait relating to mosque — Exemption 

from limitation. 

Per Full Bench (Din Mohammad, J., dissentine.) — 
The Dcrsonal law of the MuhammaHans has been 
modified by the Punjab l.aw- Act, and the Lim. Act. 
Every suit is subject to tin- Lim. Act, and the Act 
applies without distinction to s^lil^ roncernintj both sacred 
and secular property; nor does it make any difference 
ilthe plaintiffs in such suits are divine or human. 
There being no provision in the Lim. Act exempting 
suits relating to waqf properties from its operation, the 
suit relating to a mosque roust be held to be subject to 
the rules of limitation prescribed in the I.im. Act. and 
not to rules of Muhammadan Law. 40 P. I . R. 3'9 = 
A.I.R. 1938 Lah. 369=1 75 Ind. Cas. 915 (F.B.). 


S 3 — Arts. 142 and 144 — Exemption from 

limitation — Disqualified proprietor — Bengal Court 
of Wards Act, S. 6 fa). 


For purpose of limitation possession of the Court of 
Wards is possession of the ward. A disqualified pro- 
prietor under S. 6 (2) of the Bengal Court of Wards Act 
does not suffer under such a legal disability as to get 
an extended period of limitation under the Limitation 
Act. Consequently for a suit by him to set aside a sale 
of his prov)cilv by the Court of Wards and to recover 
possession, tirric runs from the date when possession is 
given to the purchaser and not front the date when the 
Court of Ward< gives up possession of the ward's 
Properly. 46 Cal. 694= 3 ® M. L. J- 210=17 L-J* 
202= 23 C. W. N. 531=29 C. L. j. 355 = 25 M.L.T. 
341=21 Bom. L.R.6ii= t U. P. L. R. (P.C.) 16— 
(i 9 t 9 ) M.W.N. 318 = 50 Ind. Cas. 202 (P.C.). 


S. 3 Excmprion from limitation — Court of 

Wards. 

Under the Limitation Act, no other disqualification 
than those of minority, insanity or idiocy can be 
admitted to save limitation. In spite of S. 35 of the 
Bengal Court of Wards Act of 1879, the right of suit 
is in the disqualified proprietor and no exemption can 
be made in his favour for the period of managcmeJit 
by the Court of Wards, ig C. W. N. 1193=28 
Ind, Cas. 818. 

8. Extension of time. 


S 3 — Counsel’s negligence in finding application for 

leave to appeal to Privy Council in timc»Parly in position 
of Municipal Board — Hardship caused by CoudscI’s 
negligence : 

Held, that Courts had no jurisdiction to relieve 
parties from the operation of the Lim. Act on the 
ground of hardship. A. I. R- >944 Oudh I 35 'i 944 
O. W. N. 118=1944 A.W.R. 92=2M Ind. Cas. 499. 


— -S» 3 — Amended plaint — Amended plaint filed 
l>eyond time~Effeet. 

When an amended plaint is filed at a time when 
the suit was barred by time, but a perusal of the 
two plaints shows that the amended plaint does no 
more than furnish particulars and introduces no new 
cause of action, no question of limitation arises. 
A.I.R. 1939 Nag. 23=1939 N.L.J.2 i = i 8 i Ind.Cas. 106. 

S. 3 — If a person could extend the time for suing by 

allegbg that he had mistaken the meaning of an 
Jns'rument, a most serious inroad would be made into 
the law of limitation and that quieting of title which 
U the reason for and the policy behind the statutes 
of liimtation would be gravely disturbed. A. I. R. 
1938 Mad. 60=180 Ind. Chu. 462. 


S. 3 — Negligence of defendant — Exemption of 

time. 

The Court will not allow negligent plaintiffs to turn 
round and say that, inasmuch as the defendants have 
been late in coming to Court, although within the 
statutory period of limitation, extension of time should 
be allowed to them, namely, to the negligent plaintiffs , 
in order that they may prosecute their claim. 61 C. 
22=A.I.R. 1934 Cal. 438=151 Ind. Gas. 432. 

Ss- 3,5,29 — Time for appeal fixed by Ordi- 
nance — If can be extended. 

In view of the terms of S. 29, Lim. Act, S. 5 
thereof cannot be applied to e.xtend the time for filing 
an appeal prescribed by the Bengal Emergency Powers 
Ordinance, and the High Court is prohibited by S. 3* 
from entertaining an appeal, filed after that period* 
37 G. W. N. 20 i=A.I.R. 1933 Cal. 132=34 Cr. LJ. 
299=60 C. 618=142 Ind. Cas. 280. 

S. 3 — Extension — The maxim lex non cogit ad 

impossiblia cannot prevail against the express 
provision of S. 3. 

The principle (hat when the law creates a limitation, 
and the party is disabled from conforming to that 
limitation, without any default in him, and he has no 
remedy, law will ordinarily excuse him, is merely an 
application of the maxim “ lex non co^t ad im|ws* 
sibllia ” cannot prevail against the express proviiioiu 
of S. 3 any more than principles of equity can prevail 
against the provisions of statutory law such as S. 49, 
Registration Act and Ss. gi and 92, Evidence Act, 
especially when there is no hardship or impossibility. 
115 Ind. Cas. 369 = 53 Bom. 12 = 30 Bom. L. R. 
1463= A. I. R. 1929 Bom. 14. 

S. 3 — Where the law expressly lays down the 

period within which the applicant is bound to <0^^^ 
an application, the Court has no jurisdiction to extend 
that period. 73 Ind. Cas. 311=17 S. L. R. 255 = 
A.I.R. 1923 .Sind 14. 


- S. 3 — Time grunted at debtor's reqnesC. 

A verbal promise on the part of the client to pay the 
attorney' the latter’s costs which have become overdue, 
when money is recovered in certain execution cases— « 
prortiise on the slrcngh of which the attorney has not 
taken steps to enforce payment — is an answer to any 
objection based on limitation made by the client against 
an application, by the attorney for an order for payment. 
66 Ind. Cas. 209=48 Cal. 817 = 25 C.W.N. 800= 
A.I.R. 1921 Cal. 67. 

S. 3 — (S. 4) Art. 159 — Summary suit on negotia- ^ 

ble instrument — Leave to defend — Limitation — Extesuion 
of time. — See 5 C.W.N. 259. 

9. Institution of suit 
See also NOTE 10. 



3 — ^'Soit” meaning of. 


1 lie uruiliailiy IUwaAl>» ojive 

some context, must be taken to mean, a civil proceeding 
instituted by the presentation of a plaints 

An api>Ucation by the liquidators in the J®®* 
pulsory winding of a company under S. i 86 of wtc 
Companies Act for recovery of money from • 
butory is not a suit within the meaning of S. 3 » 

Acte Even if such a claim against such a ComW^^y 
could be held by virtue of the explanation to S* 
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Act, to Ik a “suit instituted”, there is nothing in the 
explanation to justify a similar holding in regard to a 
claim by such a company. 


-“■S. 3— Presentation 
Court-fee—Extension of 
ciency— Effect. 


of plaint with deficient 
time to make up defi- 


The explanation to S. 3, Lim. Act, is not concerned 
with the question pfwhat is a suit, or is to be con- 
sidered a suit, within S. 3. ft assumes the existence of 
a suit which has been instituted by the presentation of a 
a plaint, and is concerned only with the point of time 
at which that suit is. for the purpose of S. 3, to be 
treated as being instituted. 

The latter portion of the explanation onlv means that 
in the case of a suit against a company which is being 
wound up by the Court, the instiiution of the suit is 
^or the purposes of s. 3 ) advanced also to an earlier 
date, vi*,, the date when the cl^im was firgt sent tu the 
Official Liquidator. It does not extend the meaning of 
the word ‘suit’ in that seciion so as to include mere 
applications in winding-up. (1933) M.W.N. t9n=A l.R 
1933 p;G. 63 = (i 933) A.L.J. 175-35 Bom. L.R. 319- 
37 ^L.W. 445=64 MJ-.J. 403=37 C.W.N. 379-54 A. 
*°67 — 57 C.L.J. 166=60 I. A. 13—142 Ind. Cas. 7 
(P.C.). 


S. 3 , Expl. — Date of institution of suit — 
Amendment of plaint on account of circumstances 
happening after institution of suit. 

Amendment of a plaint at a later stage on account 

ofeertam circumstances happening after the instiiution 

of the suit, cannot, by any stretch of imagination, be 
considered to mean the institution of a new suit, parti- 
cularly when the pirties arc the same and the dispute 
II the sarnc. A suit for a declaration without consequen- 
tial relief filed within limitation cannot become time* 
barred on account of a later amendment of the plaint 
adding a consequential relief which could be granted to 
the plamtifTby reason of certain circiinuiancei happening 
sjibsequent to ilie filing of the suit. A.l.R. 1950 Pepsu 


S. 3 — Suit against minor. 


Order 3a, R. 3, Civil P.C., as amended in the Centra 
Provinces wntcmplates distinctly a suit brought agains 
a certain defendant in whicli a dispute about minoril' 
II rawed and in which the Coun has to f>c satisfie. 
about the fact of minority and then on being salisficd 
It has to appoint a proper person to be the guardian 
It docs not mean that the suit is a nullity uniil that i 
done or that no suit can be taken to have been iiiKtiiutei 
until a guardian hag been oppoinlrd. The Lim. Ae 
TOntemplatcs a suit brouglit against particular person 

whether that person is a major or j 
minor. The suit IS not instituted against ihe guardiai 

against the minor himself and the minor docs no 
^mejmother person simply because he is siib'cquenth 
thr 15 “a* Consequently the suit, so Yar a 

^o^cemed, is again, the proper pcrsoi 

Ihe«forl.^ " * major or a minor and 

“ '* within time on the dati 

the^liim ^Vk“ '* •’>' «he presentation o 

of guardianship is a separat. 
iMtter and relate, not to the imUtutbn of the suit, bu 

it on against ,h. 

P?'"' “ a rninor. If no propei 
Ihe luit of course, in the resul 
But itisa nullity not because it i, 
S2iiiI.?dnL“^^ m l ine but because the procedure foi 

A » o*” •**•"»» him has not been carried inu 

Sn«i94i N.L^ii5*-ig3 hui. G^8o5« 


tim'ru^der "f ">■ “'herwi.e, allows 

.he plain, if 

perfidy good orde., iris^nC 

treat it as non-exi^^tent. The nrr.™»r 

apply either in review or revision to h^ve itTeriside 

and if this is not done, it remains in force and the suit 

exTw 


* Presentation of plaint with deficient 
covrt-fee— Extension of time. eocient 

A plaint was pretenttd on August 20, 1034, 10 the 
Judge personally at about 9 p.ni ^Vhen^fhe plaint 
was presented, u did not hear the requisite court-fee 
stamp but It was accompanied by an application for 
an extension of time lor the payment of the court-fee. 

On** August 21, 1934. 

On 20th, the Judge made a noie that the plaim had 

been presented to him and he transferred the suit for 

trial to the Subordinate Judge. The plaint ultimately 
reached the Court of the Subordinate Judge on August 
22. Before the plaint reached this Court the plaintiffs 
had made up the deficiency In the court-fee stamp by 
paying tl.e same in the Judge’s Court where it was orig^U 
nally i>resented; » 

Held, that the plaint, under the circumstances, must 
he deemed to have been presented on August 20, and as 

pond on 21st, the suit was within 
time. Even if it he assumed that the court-fee was 
m^le good on the 22nd or 23rd. it will not make an^ 
difference because the plaint having been presented on 

August 20. the Court was competent to extend the time 

CimILC., and the Court must be deemed to have 
granted time 6y accepting the coun-fee on a sub*e- 

^iiTlnd Cas.^ 29 ^ ■ ’"^^eP.L.R. 445== 






fee m»de up within time allowed. 

A plaint tlulN registered hut insufficiently stamped 
was proemed within tirne. The deficiency ww 
subsiqueniK discovered, time was allowed to make it 
good ami It was made good within the time allowed 
Held, that the suit was not barred bv time 2Q s' 
749. Foil. 3 Ind. Cas. 55 fAll.). 


, 1 . •• “ — . piajiit UISCO- 

vered during progress of suit lo be insufficient 

-Litnilation-See COURT FEES ACT. 

(1907) A W.N. 253-4 A.L.J. 636-29 A. 749 (F.B j; 

S. 3 — PUlat presented with fasnfflcient court- 

fee- Deficiency made up within time allowed Ini 
court but after expiry of limitation — C PC « .a 
(b)-Court Fees Act, S. 28. ’ ** 


There can be no doubt thai under S. 54 (b), C.P.C » 
(1882) read with S. 28 of the Court Fees Act," it is 
in the discretion of the court to fix a time within which 
the requisite court-fee is to be furnished and that if the 
stamp be made good within the time indicated, the 
date of the institution of tlie suit is to be reckoned 
from the date of presentation of the plaint, ig C. 
7B0, 27 C. 814, foil. (1503) 31 C. 75. 
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— S. 3 (S, 4) — Plaint prcsenlation of, insuni- 
cieotly stamped — Supply of deficiency at a later 
date— Date of institution — Civil Procedure Code, 
S. 54 — Plaint rejection of, power of. 

Where a plaint is prc'^entrd on a paper intufficicnily 
stamped, and the deficiency in stamp is made up at a 
subsequent date, the plaint, for the purposes of S. 4 of 
the Indian Limitation Act, 1877, is not to be taken as 
presented on the day on which the plaint is presented 
but on the day when the deficiency in stamp is supplied. 
The power ol rejection of a plain under S. 54 of the 
Civil Procedure Code, 1B82, does not arise merely 
because the plaint is written upon paper ir«suf{iciciit)y 
stamped, l>ut there must he the additional circumsiancc 
of a failure on the part of the plainiifT to supply the 
cqurisitc .stamp paper within the period fixed. 27 
Bom. 330=5 Brun. L R. 198. 

S 3 — When a plaint is returned by a Court for want 

of jurisdiction arid is r<‘prescnte(l to another Court, the 
suit is considered to be instituted on the date on which the 
plaint is presented to the latter Court and if by that time 
the pcrio<l of limitation prescribed by the law in force 
(Punjab Act 3 of 1923 in this case) has expired the suit 
becomes lime barred. 117 Ind, CJas. cjoo=«A.I.R. 1929 
Lah. 877. 

S. 3 — Presentation of plaint. 

Per Blackwell, J. — The moment a plaint is lodged 
it is presented to the Court within the meaning of S. 3. 
loSInd.Cas. 540 = 51 Bom. 8-18 = 29 Uom. L.R, 981 = 
A.LR. 1927 Bom. 480. 

S* 3 — A suit must be deemed to hava been instituted 

on the date when the plaint was filed in Court and not 
on the date when it was ordered to be regUtcjcd. Even 
if there is a defect in the verification the Court can allow 
an amendment at any stage ; such amendment would 
not make the suit open to objection on the ground of 
limitation. 66 Ind, Cas. 923=34 C.L.J. 465=A.LR. 1921 
Cal. 277. 

Sa. 3 and 5 — Institution of suit. 

Where a suit is readmitted aftci dilml^sal fur default, 
it is deemed as filed on the date of the presentation of 
plaint and not the date of the rcadmission. 31 P.R. 
1909=36 P.W.R. 1909 = 49 PL.R. 1909 = 3 Ind. Cas. 
484. 

xo. Pauper Proceedings. 

S. 3— The explanation to S. 3, Limitation Act is 

intended to show \shen limitation begins to run on a suit 
being instituted and not to affirm that an application for 
leave to sue as a pauper is tantamount to the filing a suit. 
45 Bom. L.R. ioo2=r.L.R. (1943) Bom. 7ai=A.I.R. 
1944 Bom. 63=3(2 Ind. Cas. 608. 

S. 3, Expl.— Scope and effect— Panper— Appli- 
cation for leave to sue as — Subsequent payment of 
Conrt-fee pending application— Effect— Date . of 
institutioxi of suit for Uimtntioii. 

Where pending an application for leave to sue in 
forma pauperfo, the plaintifTs-appHcant pays the 
necessary CourtTcc on the plaint, and it ii numbered 
and registered as a suit, the date of the institution of the 
suit, for purposes of limitation is the date on which 
the application for leave is filed and not the date on 
which the Court-fee is subsequently paid. The explanation 

fo S. 3, Limitation Act, is quite explicit, 27 Pat. 250= 
MiR. 1949 PaL 465s P - f OV 


S. 3, Explanation — ^Applicability of. 

The provisions of ihc explanation S. 3 must be taken 
toliavc reference to a case in which an application to 
sue as pauper is granted, and it is not intended to apply 
to a case in which the application to sue as a pauper is 
rejected. A.l.R. 1939 Cal. 394=48 C.W.N. 686= I. L.R. 
(1939) 2 Cal. 68=69 C.L.J. 420=184 Inch Cas. 345* 

S. 3, (8.4) — Explanation — Per BanerjeeJ. — Th® 

explanation to S. 4 of the Limilaiion Act, 1877, applies 
only to a case where the application is granted. (1900) 
28 G. 427. ^ 

S. 3 — Application not granted — Payment of 

courc-fee — Date of institution of suit. 

If Uie application in forma pauperis be not grantedi 
the, applicant may pay (he court- fees on the plaint already 
presented and that the date of the institution of the 
suit will be tiie original date when the plaint was actually 
prc.scnied with the application. 41 C.W.N. 537— A.l.R. 
1937 Cal. 246=55 C.L.J. 151 = 170 Ind. Cas» 758. 

— ^S. 3 — ^'Panper,'* mcauiing of. 

The word in explanation to S. 3, means a 

^'declared pauper*' and not a person whose application 
to sue in forma pauperis is rejected. i 7 L. 831^ 
A.l.R* 1937 Lah. 151=39 P.L.R. 158=169 Ind. Cas. 
368. 

— 3 — Pauper suit — When commcncea. 

A pauper suit commences for xhr purpose of limita* 
(ion on the day when the petition to sue in forma 
pauperis is presented to the Court under O. 23, R. 2 
of C. P. Code, and not on the day whi n the application 
being granted it is numbered and registered under 0» 
23, R. 2. 

The absence of signature and verification in the first 
instance docs not prevent the petition as presented for 
being properly regarded as an application within the 
explanation ta S. 3 of Ltmicaiion Act. 

A who v as dismissed by B on June 30^ i 9 ^St 
presented a petition for leave to sue forma pauperis 
for wrongful dismissal on June 28, 1928. There was 

an endorsement bearing the date Jurie 3o» 1928) by the 
Acting ProthoDotary that it was to be interpreted and 
declared gratis. The petition itself was signed and 
solemnly declared on July 3, 1928. Leave to sue as 
a pauper was granted on July 24, 1928. 

Held, that the applicalioo for leave (0 sue^ as a 
pauper was made when the petition was lodged in the 
Proibonotary Office on June, 28. The signature and 
verification were not essential in order to constitute M 
application for permission to sue and could properly 
be made subsequently. (1887) 4 B.H.C. (A«C'J 0 39 
and 30 AIL 95, Foil. 32 Bom. L.R. I343=A.I.R* * 93 * 
Bom. 47 (2). 

S. 3 (Ss. 4, 14) — Pauper application— 

Diamissali effect of — Filing of suit witbin time 
gxunted by court after dismissal — G.P*G>j S. 4 o 9 

An application for leave to sue as a pauper was 
dismissed after the expiry of the period of limitation 
for the suit iuelf on the ground that the plaintiff 
not a pauper and that he had concealed from ^ 
couit material facts as to his property. The pla^t 
was filed within one month of the dismissal date— ’tne 
time allowed by the Court. Held, (i) that the 
was barred. 20 B. 508 foil. (2) that even iUppo«W 
that S. 14 of the Limitation Act applied, 
good faith on the part of the plaintiff in regard to tnP 
pauper proceedings. (190?) 9 Bom. L« IL 204* 
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P^xtQd of Liitutfttion. 


W of' LIMITAT.ON- ACT 

— ~S. 3— -What determines . 

of events 

given in the plaint that ordinarily determine the 
application of an article of the Limitation Act but it is 

the relief and the cause of action on which the suh is 
folded that determines the article of the Art appli. 

cable to the case. A.I.R. 1945 Lah. 164=^7 p j n 

122=221 Ind. Gas. 524. ^ 

purpose of considering whicii article 

to the suit, not as framed but to the suit as it ousht to 
have been framed* A.t.R, 1942 Oudh o WM 

. 079 = 194 . A.W.R. 29 . = i 7 Luck 
457 * 

iTh^rJrl'' whether a particular rcmtdv 

he cimi’n? ihe relief claimed but at 

L- ^ action, that is, at tlic necessary allegations 

which have to be made and found befor. il ?- rSf 
be given. A.I.R. ,9^8 Nag -m i V < 
(1939) Nag. . = ,77 Ind. Cas. 6 (F.B. 1 : 

®' 3~Te9t to decide which article applies. 

In order to dwidc which article of the Limitation Act 

u’ .he suit is barred or not rccard 

must be had to the nature of the suit anH tu r 
cl^ed. It U the right of th. pSff "o f aL w, 
imtsoasto bring it under anv artirU ? *^*^5 • 

** favourable to him as giving a lorleer 
p wod than another. If he frames the suit vvfong?yTc 
take the consequences. But so long as the frame of ’the 
suit 18 consistent with the cause of action as ali^eH* Ih 
mere fact that he had made a claim whifk ^ . • .o«- 

tigation IS found to be unauthorized or which°\e*"^as 

not entitled to make, cannot affect the question as to 

- — 8. 3. Two articles wide enouah to 

SX.S"' *«‘""-wuch 

^i„Vlr'br“L 

other equitable con»ider«i-*^ g«»^Uy, and apart from 
.934 ss. 49 ': 4 r&R- „g-.P-rr 

I. .ppU^bU,. 

jtmedy granted by the oSjf 

gve asked but which has be^ 

ni.695-.50 Ind^CaTaiJ A*®- 


the 
to 
may 
>933 
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action from a date when ‘the re^''edy''s"f 
P-V_^_A.I.K, .,3, Ca,.'''33T=^6^ 

*e‘;^e4>rovWon mu°t" lire'v^ad^Si'" ’’T''*''* 
provision in Limitation \cF A I R iH general 

Ind. Cas. 1044 (,). A.I.R. 1935 Lah. 643* igj) 


special article of the LimUatiun Act (here ^ "" 

for the appIic.aiion of the general article whfek*- "? 

to meet cases for udiich L pJliod of iS 

by the Act. {1931) M.W.N 8-A I Ti ^ 

>33 Ind. Cas. .93. «-A.I.R. 1931 Mad. 503^= 


■S. 3— Suspension of limitation. 


- 

S. 3 — Principlt-s. 

proper te.ne of'n Pwiod‘‘onim;uh''n'wS^^^ 

:i: - 

in'cof'f'seh''! which ’"'"'’'■t 

the'^r!;!' of 'limiraUo'n^Ty"!;?, *' 

i 54 = A.I.R. 1931 Mad. i49=(i930 MWN V r 
M- 455*130 Ind. Cas. 738 ^ M-W.N. tB=54 

" =«<=.«!». c,„ae. of 

The notion of continuing or successive r^i.* » 
action IS not eniirely forerm to the t M-. ?? 

Where, therefore, a party K returriL ^'t '^" 
causes ©faction, wlicther under the terms of 
by operation of law. each cause of action wilf eive 
»tait to the period of lim ution and the ^merc ^fac^ 
that a party has not availed himself of threarheJ 
. ause of action, will not prevent him from av”l nc 
himself of a later one. A.I.R. ,93, Pat. aBs^ta p, t® 
75.5-«« Pat. itz .34 Ind. Cas. 609 ® ^ 


s5i|„^2 ;p' ..,^o.d 


hO 


s 3 — Period for suits. 

The period for suits U that prescribed by Uie i.t 

8. Ind. C«. 484 = 11 OL.J. 297 -air’ fo 

Oudh 385. a 97 *A.I.R. 1924 

— S. 3-Merr laches is not a bar to a suit for 
rectification of deed on ground of mutual mistake if 
righli of third parlies have not intervened. The datr 
of notice of mistake is the date from which time runs. 
A.I.R. 19411 Bom. 32 *=I.L.R. (1940) Bom 6 ot — 

42 Bom. L.R. 605=192 Ind. Cas. 

The -Sub Magistrate delivered the judgment on 
August 25, 1928 ; two days were required for ob- 
lajniM copy of the judgment and the appeal to the 
Sub.Divi5onal Magistrate was presented on September 
269 1938, to the Second Clerk of that Court as the 
Head Clerk was absent on leave. The Sub-Divisional 
Magistrate paassrd an order dismissing the appeal on 
the ground that it was not filed within time allowed 
before the authority competent to receive It, that no 
reason for condonmg the delay was given and that 
the appeal was time barred: 
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Held> that there wa^ valid presentation of appeal. 
The appeal* therefore, wav v. i:h In tintc, A*l.K. i039 
Mad. 669 — 49 LAV. 455 — (t 979) 'V X. 319=5^^0 Cr. 
Ij. 960 = 184 Ind- Cas. 353. 

S. 3 — Memomndtun of appeal filed on last 

day of limitation with iii9U^icient courufee — 
Deficit fee paid after Umitdtioo. 

\\9rere, on the la^i day of !imitation* a memo* 
randuin of appe al was filed with a court-fee of eijjht 
annas though it was clear from the nature of tlic 
appeal and from what was vtat^d in tlic mem^randurn 
itself that the proper courl-fec payable wa^* Rs, 
and the deficit c^nirufre was paid bv th^* .ip jellant ol 
his own accord H)m^ class latter : 

4 

Held, that the appeal innsl be deemed to have 
been presented <*nly orj the date uhen the full rouru 
fee was paid and it was, thcrelbrc., barred hy limiu 
linn. 44 L \V. i?4<t=i6r> jt 

-■ S. 3 — Right of plaintiff — Two causes of action 

Where h perron has two causes of act ion » one wlien 
a contract i.s broken and nnoih'r aridng when Iv pays 
money which defendatU is Ic^raMv bound to pay and he 
sues on the second, tlie *uii U iroverned bv Art. fit, 
though the suit for damacjrs arising I'Ut of the first 
cause of action is i)arred. LL.R. (1940) Na'*. 437 = 20 
N.L.J. 73=A.LR. 1937 Nag. 152 = 169 lod. Cas- 208. 

S. 3 — Issue regarding limitation — How to he 

struck. 

In striking an issue regarding limitation, the Court 
should first ascertain what article the parties consider 
to be applicable to the suit as framed. If the application 
of a particular article raises a question of fact, an issue 
should be strycit on those facts and if the facts arc not 
in dispute, it may be possible to decide the question of 
ptircly legal arguments in the initial stages of the case 
without putting the parties to the expense of the trial. 
A. LR. 1935 Lah. 982=17 L. 391 =38 PX.R. 883 = 160 
Ind. Cas. 636 (2). 


12. Plea. 

— — S. 3 — Plea of adverse possession — If to be specifically 
raised. See ADVERSE POSSESSION— PI-EA. I.L.R. 
(1947) Kar. 224=A. I. R. i949 Sind 12. 

S. 3 — Plaintiff uniting several causes of action 

against same defendant before Court competent to tr>* 
suit as a whole — Question of limitation under S. 3, Limi* 
tation Act must be regarded with special reference to that 
Court’s jurisdiction to try suit and not to Jurisdiction 
of other Courts which might have been able to try those 
causes of action which split up, had they been brought 
before them. A.I. R. it^i Mad. 786= (1941) 2 M.LJ. 
244=1941 M. W. N. 807. 

— -*-S. 3 — Eaeciitlon application — Goort competent 
to decide question of limitation. 

Where the decree has been sent to another Court for 
execution, both, the Cotxrt to which the decree is tent 
and the Coxut which passed it have jurisdiction to detcr« 
mine the question whether the execution of the decree is 
timc«barred or not. The question which of the two 
Courts is more suitable depends upon the question of 
convenience and prioriW. A. I. R» 1941 Rang. 56^1940 
Rang. L. R* 725=193 Ind. Ca$. 318. 

S.3~PIaa by surety for promisor— To what 
extent available. 

Where a surety for a promisor denies liability on the 
ground of limitation^ the plea of limitation can apply 


ojil> to the dcbi and interest thereon, which it is alleged^ 
Iiad becoiiH* barrc<l by limitation at the time of the 
in^tiinuon of the suit, and cannot apply to interest 
and charges which liad not become barred or which have 
accnircl subsequently. A. l.R. 1940 Cal. ^i=I.L.R. 
•1940) 2 C:tl. 362=44 C. W. N. 985 = 191 Ind. Cas. 608. 


■■ S. 3 — Basi^ for determinatton. 

The question whether a suit is within lime must be 
decided primarily on the basis of the plaintiff*! own 
pleadings and not on the of the defence set up. 

A. I.H. T933 Lah. 401 = 147 Ind. Gas. 57. 

S. 3 — Tiie que^rion whether a particular claim is 

within limitation or not can be decided only after the 
plaint hat been admitted. (i9:p) E* J* 489=A.I.R. 
19 ;2 All. 513 = 5-1 A* - 138 Ind* Cas. 396. 

— S. 3— Point of limitation can be taken in 
appeal. 

Where tlu point of limitation is taken for the first 
lime* in the High Court that th'* plaintiff*? claim was 
out of time, though the point had not been pleaded or 
tak'*n in tlie C^>Ull below, the HtghCtnirt is bound to 
tak'^ notice of it. A. I. R. JO}oPa*. Goq = 2I P. L. T» 
442=5 n.U. 68*1= 1B8 In<l. Ca«. .pi. 


S. 3 — Plea at appellate stag'*. 

It is true that the plea of limitation can be urged at 
any stage having regart! to S. 3 but when a parly do^ 
take the appropriate defence but does not pul before the 
Court maicriaU 10 sustain that defence, it become 
diffirult for the Court silting in appeal to give effect 
to Uic defence contention and the Court is justified in 
rejecting it. AJ.R. 1936 Cal. 382=64 C. L»J. 

166 Ind. Cas. 900. 

S. 3 — Plaint showing point of limitation on its 

face — Point not argued— Defendants can raise it on 
appeal. A. 1. R* 1934 Rang. 329=13 R* 43—^54 
Ind. Cas. 153. 

S. 3 — Plea of limitation in Second Appeal* 

The mere fact that the question oflimitation was not 
raised in the Trial Court or in the first appellate Co^ 
or in the memorandum of appeal does not debar the 
Court of second appeal from going into the question u 
it arises on the pleadings and no question^ ol 
fact bas to be ennuired into to dispose of the question* 
35 C.W.N. 103 =A .l.R. 1930 Cal. 703. 


S. 3 — C. P. Code, S. 200. 

No doubt, it is the duty of the Court in second appt^ 
to entertain even for the first time the question of 
tation ; but to remand a case on the ground that 
investigation would disclose facts which would 
the plaint is time barred is wrong. 115 nob®* 

32 C.W.N. 778=A.I.R. 1928 Gab 870. 


— S» 3— Plea of prescriptive right. 

Plea of prescriptive right, I.e., positive 
cannot be taken at any stage. Plea of Pfcscription pei<^^ 
to the branch of substantive law of linsitation wmen P ■ 
inarily strengthens title of a party and, therefore can 
be taken at any stage. 

The plea of limitation which can be taken 
stage of the suit and even in second app^ in 

that part of the law of limitation which is neg*** 
its operation. 109 Ind. Cas. fl93=A.I.R. *9®®^*®* 

S. 3 — Where the determination^ of the 

limitation requires an investigation into faeft ^ 
to sec whether a particular payment was made m 
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a manner has to extend time, the question sliould not be 
allowed to be raised in appeal for the first time, 94 Ind. 
Gas, 457=27 P.L.R. 432=A.I.R. 1926 Lali. 511. 

~ S' 3~“Though point of limitation is not raised in UiC 
trial ^urt nor in the grounds of appeal, it can be 
raised for the first time at the hearing of appeal 94 
Ind. Gas, 251=27 Pat. L. R. 87o=A.I.R. 1926 Lah. 
45t* 


S. 3 — Second Appeal — Mixed question. 

Under S. 3 the Court, in second appeal, cannot go 
into a question of limitation of its own accord and dis- 
miss the suit as barred by limitation although it was not 
pleaded in defence when such a question i* not a (luc,- 
of la'v but is one of mixed fact and l.aw. 
70 Ind. Gas. 96o=A.I.R. 1925 Nag. 178. 

— ^S. 3— Where the question ns to limitation was 
raised m the written statement and an issue was framed, 
but U was not pressed in the trial Court: 


Held, that the defendants-respondents were entitled 
to press that point on appeal. Section 3 of the Limi- 
tation Act and .S. i 84 of the Bengal Tenancy Act are 
clear upon the point. 89 Ind. Cas. 340 = 3 Pat, L. K. 
Civ. i32«7P.L.t. 253 = .\.I.R, 1925 Pat. 549. 


plea of limitation can be uken at any 
stage of the case, and under S. 3 the Court of Appeal 
IS bound to give effect to this plea when raised. But 
order that this plea may be given effect to when 
raued m appeal it is necessary that the facts showing 
that the suit is barred should be apparent on the 
record. 67 Ind. Gas. 386=A.I.R. 192303!. 283. 


8. 3 — Genersil rule. 

The general rule is that points of limitation should 
not be alloyed to be raised for the first time in appeal 
where they involve a decision upon questions of fact. 
1 oinls of limitation should not be decided against the 

attention has been drawn to the question 
of limitation and on opportunity given them to meet 
It on the evidence. 


9^4^4ri.:h cL C.rv.N'? 

i of limitation— Appellate Court not 

bound to -ciovesrigate unless pressed. 

A suit w.'s chsmiss^d on the merits, the Courts hold- 

ing that It was not barred by limitation. The question 

of Innitalir.,, was not rcinvcsligatcd on appeal a<* the 

delcndanid.d not argue it. Held, that the Appellate 

Court w.tN :> .t called upon to determine the question of 

limitation, . nd was cenrerned onlv with the merits iT. 
Ind. Cas. 118 (Cal.). e merits. ,G 


S. 3 -Plea of limitation— Appellate Court. 

The abai lonmcnt of a point of limitation in a Lower 
C'.url does not relic\ c an .Appellate Court of the duty 
of taking n -tier of the statute. But the plea of 
limitatit)ii 1 order tri be effective must be properly 
put b* Too- ill,- Court. I I P.W.R. 1918 --=44 Itul. Cas 
8 qo. 


S- 3 — r jea of Uraitrtiion— When to be taken. 

pica < r limitation i i the original court mi^t he 
heard and < ucided if it is taken before issues are raised- 
and after t ;e issues arc (ixed, the court can refuse to 
entertain t le plea btit when once the matter goes on 
appeal anc the plea i‘ net taken cither in the original 
court or ir the grounds of appeal but is raised in the 
course of ar umcnis, the appellate court would be justi- 
fied in refi sing to entertain it. 84 P.R. tQiis:2‘i'; 
P.W.R. 1911=13 Ind. Cas. 792. 

— —S. 3 — i*Iea of linutatjoo — Appellate Court — 
Duty of. 

S. 3 of he Limitation Act does not lay upon an 
Appellate^ (Jourt the du y of dismissing suits filed out 
of time in the original Court, unless iu attention is 
drawn to it 12. I. C. 7 ''l 5 » Poll. 42 Ind. Cas. 536 
(Mad.'. 


^ If limitation u urged as bar, the facts on which ii 
IS barred must be proved after an issue has been 
framc^ 66 Ind. Gas. 287=34 G.LJ. 205«*A. P R 
1921 Cal. 661. 

8 . 3 — A point of limitation can be taken in second 

ap^al for the first time, if chore are sufiicicnt findingf 
of fact on which it could he argued as a question ol 
law. 63 Ind. Cas. 785 (Cal.). 

8* 3"“Allhough the defendants have not raised a 
plea in their written statement that the debt for which 
the mortgagee was executed was time barred, they 
can ^se the same in appeal for the first time. Gi 

K: «5e = A.I.R. 1921 

nTnSi limiuUon cannot be raised 

appeal- It must be raised by ihe 

o D ’ c ^ 1 * placing according to C. P. Code, 
0 . 8 , R. 2. 60 Ind. Cas. 280 = 32 C.L.J. 236. 

- P«w.. 

Where a question of limitation is raised by the 
written statement but no issue was framed thereon nor 
Jiacd in the first api^l, HoH that the High Court 

2u mio eoiuideradon and dismiss the 

Wh ifi^b barred. U. B. R. (1913) ,64=20 Ind. 


S. 3 — 1 iea of limitation — Point taken in Second 

appeal. 

A pica ol imitation cannot bo taken for the flrst time 
in apncal, unless thr p >int can be determined on 
plead; iigsai I no rvtdtocc is necessary. A plea that die 
suit was ba red under S. 7 as the plaiDiilT's elder brother 
muld give a d^^cha^ge \/asn'.)( allowed to he taken in 
Second app \l as tlic pc int could not be deicrmined 
without evi >nfe as to whether lie was a manager and 
did not Cl^li ide with ihr defendant. 28 M.L.J. 1 15=28 
Ind. Cas. 378. 

S. 3 — lea of limitadoD — Appeal — Gourt^ when 

bound to i iqulre. 

Where a )lea of limitaMon was not taken in cither of 
the courts 1 clow and the determination of the question 
involves a esh investigation of facts, it could not be 
entrriained m ai)pcal. 4 Pal, L.J. 645 = (ig20) P.H.C.C. 
gi=;,2 Ind Cas. 125. 

S. 3 - Appellate Court — Power of^ to take 

cogniiMoCi of. 

An .\pf dlaic Court can lakr cognizance of the 
question of limitation for the first time when no further 
evidence is equired for deciding it. 259 P.L.R, 1914 = 
25 Inrl. Cr 354. 

■ S. 3 — Plea of limiiatloa. 

Where a point as to limitation was raised for the first 
lime\in application for levicw, the parly was allowed 
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to laise it but was ordered to pay the costs of that 
application to the party. 109 Ind. Cas. 1=6 Rang. 
302 = 55 I.A. 161=5 O.W.N. 479 = 30 Bom. L.R. 642 = 
47 C.L.J. 510=26 A.L.J. 657=32 C.W. N. 845=28 
M.L.W. 207=A.LR 1028 P.C. 103 = 54 696 

(P.C.). 

— S. 3 — Plea of limitation — Raising of. 

The question of limitation can be taken at any time in 
the course of proceedings. 1 Pat. LJ. 221=2 Pat. L.^V. 
374=36 Ind. Cas. 960. 

S. 3 — Plea of limitation — When to be raised. 

A plea of limitation ran be raised at any stage of 
execution proceedings if facts arc patent on the fare of 
the record. 35 Ind. Cas. 337. (Pat.). 

S. 3 — It is necessary that limitation should be pleaded 
in all cases. But particularly this is so where the bar is 
alleged under some special law. 66 Ind. Cas. 287 = 34 
C.L.J. 205=A.I.R. 1921 Cal. 661. 


13 . Set-off. 

S. 3''-Set-of — Limitation applicable. 

Where a defendant pleads for a sum of money as tet- 
oiT, which is in excess of the plaintifT’s claim the time 
for computation b to be reckoned not from the date 
of Uic plaintiff’s suit but from the date when defendant 
Bledbb written statement. 46 C.W.N. 882=A.I.R. 1942 
Cal. 559=I.L.K. (1942) 2 Cal. 485=76 C.L.J. 396=203 
Ind. Gas. 336. 


— — S. 3-~A set-off to be pleaded must be within the 
period of limitation at the time the action of the plaintiff 
was brought. 5 B. R. 202=A.I.R. 1939 Pat. 142 = 179 
Ind. Gas. 172. 


— S. 3 — A set-off should not be allowed where 
the claim u barred by limitation. A.I.R. 1936 Nag. 
2go=I.L.R. (1937) Nag. 481 = 170 Ind. Cas. 1004. 

— S . 3 — Set-off — Limitation applies. 

So far as the position of a defendant asserting a right 
to set-off is concerned the limitation bar docs apply to 
him. It applies to him as if he were bringing an 
independent suit of his own, the only difference being 
that where he is defending himself by wav of set-off, if 
bis claim was not barred at the time of the issue of 
plaint, he may prosecute a set-off c\'en although the 
time may have elapsed before his filing, say, a written 
statement, claiming the set-off. But with that exception 
as to the termioas ad quern of the period of time, it is 
the law in India as well as in England that limitation 
applies to a set-off. 66 Ind. Cas. 209=48 Cal. 817=25 
C.W.N. 8oo=A.I.R. 1921 Cal. 67. 


24 . Waiver. 

— >8. 3 — Objections regarding limitation cannot be 
waived and even if they are waived, they can be taken 
up again by the parties waiving them or by the Courts 
themselves. A. I. R. 1940 Lah. 75=190 Ind. Cas. 
379- 

■ 8. 3— Per Sharpe, J. — It b impossible for parties by 
consent or agreement to extend or alter the period of 
limitation; parties cannot waive the statute. A. 1. R. 
1938 Rang. 328= 1 78 Ind. Gas. 20. 

— " S. 3 — Plea of— Omission to raise. 

Where, in an appeal, after court-fee had been made 
good, notice was given to the respondents of the appli- 


cation for restoration of the appeal and the Court 
passed an order, after hearing the parties (hat the appeal 
be restored, and that a certain amount should be paid 
as the cost of respondents: 

Held, that if the respondents bad any objection to 
the restoration of the appeal on the ground that it was 
barred by limitation, it was obviously their right and 
their duty to put forward that plea as a ground for 
refusing the restoration of the appeal and tliat the parties 
were hound by the order restoring the appeal and it 
was not open to the respondents subsequently to plead 
that Uie appeal was barred by limitation. 1935 O.W.N. 
68=A.I.R. 1935 Oudh 198=10 Luck. 6o6=i53 
878. 

S. 3 — Delay not amounting to estoppel or 

waiver, whether bars salt. 

Mere delay cannot create an estoppel or waiver and 
is therefore, no ground for the dismbial of the Biiit 
where the plaintiff has got a cause of action and had 
instituted hb suit within the time allowed to him under 
the Limitation Act. 58 C. 1359=35 C.W.N. 823=A.I.R' 
1932 Gal. 221 = 135 Ind. Gas. 296. 

— S. 3 — Waiver — Eflfect. 

Where the plea of limitation is waived though the suit 
is time barred, the decree following is a consent-decree 
and thus not appealable. 18 A.L.J. 625=(i92o) M.W. 
N. 366=39 M.L.J. 68=23 M.L.T. 97 = 12 L.W. 260= 
44 C.W.N. 1055=2 U.P.L.R. (P.C.) 122=56 Ind. Cas. 
539 (P-C.). 


S. 3 — Waiver — Extension of dme. 

The period of limitation cannot be extended by ex- 
press agreement between the parties nor can it be ex« 
tended by an agreement which can be implied from 
circumstances such as those of the present case. ^ It is 
the duty of the Court to give effect to a bar by limitatnw 
though the parties waive the plea. 3 Pat. L.J* I3®~ 
44 Ind. Cas. 570. 


— S. 3 — Waiver — Willingness to pay barred In- 
stalments In previous suit. 

Where in a previous suit for the recovery of unpaid 
instalments to defendant was willing to pay barred in- 
stalments, he is not estopped from pleading limilatKmtn 
respect of the same in a subsequent suit, 24 Ind. Cas. 
507 (Mad.). 


S. 3 — Waiver — Agreement to postpone salt 

Invalidity of. 

There is no estoppel against a statute. Parties ^not 
waive or contract themselves out of the Law of Liimta- 
lion. An agreement by a person not to take advant^c 
of a cause of action would not extend the period unless 
it amounts to an acknowledgment. 38 Mad. 374“ 
(1913) M. W. N. 676=25 M. L. J. 264=2* 

Cas. 24. 

S. 3 — Waiver — Contract against limitation- 
invalid. 

Parties are not at liberty to contract themselves 
of the law of limitation, and the Q,nfllbet pr®***" 
renundare jure po se Introdncto b ratrictm » 
legal provisions intended for the benefit of indiviauaw 
and docs not apply to rules of law based, as are statutes 
of limitation, on public policy and general considerations. 

17 C.W.N. 518=18 Ind. Cas. 595. 
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15. Miscellaneous. 

•'S. 3 — Wrong decision — Whether ultra vires — 

Proper remedy. 

Whether a particular appHcaiion is barred by liraita* 
tionor not is a matter to be decided by tire authority 
who is to act on that application. If that authority 
decides the question wrongly, the remedy is an appeal 
to the higher authority, and not a suit in the Civil 
Court. Where the Deputy Gornmhsioner has decided 
that the cause of action for filing the application 
accrued when the villagers felt the necessity of having 
a headman, it is not for the Civil Court to say whether 
or not that interpretation is correct. No appeal lies to 
the Civil Court against the order of the Deputy 
Gonunissioncr. An order passed on a barred application 
is not a nullity or ultra vires. 2 B. R. 457= 1 7 P.L.'l'. 
=A,I.R. 1937 Pat. 202= 15 Pal. 488 = 162 Ind. Cas. 


^ M) —Regulation Collector under the 

Q c of Wards not a courts -See COURT OF WARDS 
10 M.Lj. 581=31 Mad. 495. 

S. .1. 

Synopsis. 

1. Applicability of section. 

2. Court closed— Meaning of. 

3. Cour*' reopens — Meaning of. 

4. Court must take judicial notice of 
holidays. 

5. Plaint, appeal or application must be 
presented to proper Court. 

6. Scope and Effect of section. 



— — S.3— Wrong decision —Award not in accord 
with law of limitation — Legality. 

It cannot he laid down that all awards whicii have 
not been decided in accordance with terms oi Limitation 
Act are invalid. (1931) M.W.N. 45i=A.I.R, 1931 Mad. 
619=34 L. W. 507=(i93i) Mad. 762 (2) = i33 Ind. 
Oat. 522 (2). 

— — S. 3— Proper Court. 

A person wishing to appeal fioin a decree of the 
ConsuUGeneral at Kashgar must present his memo- 
randum of appeal to the Court, that is, Consul-General, 
who is then charged with the duty of transmitting it to 
the High Court. The Consul-General it not to decide 
if the appeal is barred by time. The question of limi- 
tation can be taken only at the lime of hearing of the 
appeal. A.I.R. 1933 Lab. 681 = 14 L. 656 = 34 P.L.R. 
937=1146 Ind. Gas. 45. 


S. 3— “Making application.’’ — Filing notice of 

motion is making application (Obi'<‘r). 

Where an “application”!: to be made tu the Court 
wiihin the period of limitation prescribed by any .^ct, 
it is deemed to be made fur tlic purposes of liniiiaiion 
when the notice of motion is iirsi filed in the proper 
office of the Court. 25 QU D. 230 ; A.I.R. 1924 IJoin. 
36; 17 M.L.J. 215, Foil. M5 Ind. Cas. 83 = 55 Cal. 
i34iaiA.I.R. 1929 Cal. 193. 


I. 3 — Rovlslon -Provincial Small Cause Courts 
Act, S. 35. 

Revision lies from an order wrongly distnitsing a sui' 
as time barred. 1 15 Ind. Gas. 757 = A.I.R. 1928 Lah. 
* 74 - 

— 3— Construction — Question of limitation — 
If qnostloo of jnrlsdicCion. 

S. 3 of the Act does not say that the suits or appli* 
cations filed after the period of limitation shall not be 
entertained but what it says is that such luiu nr appli- 
cations shall be diimiised. A question of limitation is 
therefore not a question of jurisdicUon. 46 Ind. Gas. 
569 (Pat.). 

8. 3— Art. 164— Ooaatroctioa— Ex pane dectoo 

— i^qmcadon to oet oaldo— Limitation. 

Art. 164 applies to an application to set aside an oa 
porto decree made after Out Act came into force, the 
decree being passed before the Act came into force : 
L S clearly la^ a ride 10 that efiecU 70 P. L. R. 
I9I1*965 P.W.R. i9ii>/io Ind. Cas. QaS. 


I. Applicability of section. 

(a) General. 

(b) Payment of money into Court. 

1 (a) Applicability of section— (General). 

— S. 4 — Applicability — Assignment of pronotc on 
reopening day — Suit by assignee. 

Where on the last day for a suit on a pro-note the 
Courts were cicsed and on the re-opening day the payee 
assigned the pro-noic and the assignee filed suit on the 
very day : 

Held, that i.n the date of the assignment, there was 
an interest that could be assigned. Section 4 applied to 
the case and the »uit was maintainable. A.I.R. 1940 
Mad. 908 = 52 L.W. 221 =(1940) 2 M-L.J. 251 =(1940) 
M W.N. 777=194 Ind. Cas. 401. 

S. 4 — Assignment of debt — After limitation 

but in Court vacation — Suit filed on re-opening — 
Maintainability. 

When the period prescribed for a suit to recover a 
debt expires during the Court vacation and before rc- 
ujiciiing the debt is assigned, the suit brought by the 
as'ignec on the re-opening day is within time. 1560m. 
L. K. 348 = 19 Ind. Cas. 820. 

S. 4 — Applicability to deposit of costs. 

Per Agarwala, J;— An "application” in S. 4, Lirni- 
(alioit Act means an application to (be Court to take 
some step wiitch the Court is empowered to take only on 
being requested to do so, such at execute a decree, set 
aside an execution sale, etc. When making a deposit 
of costs, the appellant docs not move the Court to do 
anything. Section 4, therefore, does not apply to 
deposit of costs. A.I.R. 1939 Pal. 667 = 20 P. L. T. 
905=6 B.R. 159= >9 P-**' 123=185 Ind.Gas. 353 (F.B.). 

— -S. 4 — Applicability — Application onder Ondh 
Courts Act. 

The provisions of 8. 4 are quite general and would 
apply to an application under S. 12 {2), Oudh Courts 
Act. A. I. R. 1938 Oudh 1861=936 O. W. N. 706 = 
14 Luck. 138 = 177 Ind. Cas. 48. 

S. 4 — Applicability —Application under Prov. 

Insol. Act. 

By virtue of S. 29, Lim. Act, S. 4 of that Act applies 
to applications made under Prov. Insol. Act. A. L R. 
1938 Nag. 454-1. L.R. Nag. 377=178 Ind. Cai. 479. 
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S. 4 — Insolvency petition — Applicab Ucy. 

Where three months from the date of i ranker have 
expired during the vacation, an jns^^lvci. 'v petition 
cannot be presented just after the vacation. 8 M. 794= 
42 I.. \V. 330^69 M. L. J. ..(193^; M. W. i\. 
hSfi^A, I. R. 1935 Mad. 8^7 '*58 Iti l.f ^s. i VMh) 
[Overruling A. L R. 1931 Nlad. 294^1* > Ind. Gas. 
339 = 38 Mad. 794]. 

S. 4 — Applicability — Prov. Insol. At S. 68. 

Section applic? to appUcctlicT under 68. Prov 
Insol. At'. A. I. R. 1931 R.jiie 209 = 9 13*1-134 

Ind. Gas. 323. 


day. The sale was not set aside. J Pat L. T. 227= 
36 Ind. Gas. 495. 

Ss. 4 and 31 (i) — ‘‘Prescribed” meaning of — 

General Clauses Act Tn of 1897), S. 10. 

A suit, to which the two years period of grace 
provided Jor by S. 31 (1) was applicable, was instituted 
on 8th August, 1910, the 7th August being a Sunday 
Held, the suit was not barred by limitation. Although 
it such a c.nse the limitation would not he iaved under 
S. .} of the Limitation .\ct. yet it would be so under 
the provisions ofS. 10 of the General Clauses Act. 36 B. 
260, not foil. 9 439, Foil. 15 O. G- 373“ *5 

Ind. Gas. 439. 


S- 4 — Collector’s Court. 

Transfer of decree to Collector for '•xecuiioii — 
Limitation for application under O. 21. <.89. Civil 
P. Code, expiring when Civil C‘’urt wascl’ scd — Appli- 
cation presented when Court re-opened : 

Held, that the application w.as in time, cvr \ though the 
Collector’s Court might have hern open o » the day 
when the limitation expired. A- 1. R. 1938 Rom. 209 = 
40 Bom. L. R. 152=175 fnd. Ca*. 221. 

S. 4— Applicability — Sikh GurJvarafi Act 

(19*5)* 

Section 29 (2) (aj, Limitation An as amended in 
1922, excludes the applicability of S. 4 only when a 
special or local law expressly exclude* it. Sikh 
Gurdwaras Act, however, does not expre-dy excludes 
S. 4 and so its appHcahlity cannot be barred in the 
case where the Managing committee of .» Gurdwara 
takes proceeding under S. 28, Gurdwara Act, and 
brings a suit for possession. A. I. R. >9^0 Lah. 800. 

. -S. 4 — Punjab Limitation (Custom) Act, Ss. 
6 and 3. 


S. 4 — Applicability — Period of grace under 

S- 31 (i; — Time, how reckoned — Sundays. 

S. 4 is not applicable to the period of grace allowed 
hv S. 31 (1) consequently when the last day of the two 
years fell on a Sunday the suit instituted on Monday 
i.e., the next day was held as timc-ljarred. When an 
act providing a given number of days for doing a 
particular act say< nothing about Sunday, tltc days are 
to be reckoned, as consecutive days including Sunday. 
Where, therefore, the la'-t day fails on a Sunday, to do 
the act on Monday would be too late. 36 Bom. 268= 
13 Bom. L. R. 1 153=12 Ind. Gas. 811. 

S. 4 — Applicability — Suits under S. 77 of the 

Registration Act. 

S. 4 of the Limiuuun Act. 1877 (coric>ponding to 
S. 4 of the Act of 1908) applies to suits under S. 77 of 
the Registration Act, If the last d.ay for bringing a 
suit under S. 77, Registration Act was a holiday and 
the suit b brought on the next working day, the suit 
was not barred. The 30 days must be counted from 
llic date when the order was communicated to the 
plaintiff. 16 G. W. N. 20=12 Ind. Gas. 33. 


The words “notwithstanding anyth iig herein 
contained” do not repeal S. 5 in so far as .he applica- 
bility of tlic provbions of Ss. 4*0 25 to su ts governed 
by S- 6 is concerned. They arc intended to 
govern the period of limitation prescribed by the Act, 
and the object of section was to prescribe .» maximum 
period of one year alter the commcncemcf.t of the Act 
for a suit which the period of limitation had 
commenced to run before the enforcement of the Act. 
8 Lah. 711 =9 L. L.J. 420=29 P. L. R. i48=A. l.R. 
1927 Lah. 348. 

— — S. 4— Applies to appUcations to sec aside 
sales 00 deposit. 

After a sales was held in execution of a decree 
on 25tb August, 1920, die Civil Court closed for the 
long vacation. When^on 25th Oetber, it re-opened an 
application was made to set aside the sale by appli- 
cant who also filed a tender offering the wiiole amount 
with compensation on the same day. The Judge 
signed the tender the next day on money being 
deposited: 

Held, S. 4 applied and as the delay in payment wa.** 
not due to any fault of the judgment-debtor the 
application was not lime-barred. 67 Ind. Gas. 321 = 
20 A. L. J. 543=A. I.R. 1922 All. 195. 

•— ■ S. 4 — Applicability — Private contracts bet- 
ween fwrties — Execution of decree. 

S. 4 of the Limitation Act has no application to a case 
where a certain date has been fixed for payment by 
agreement of parties. A dccrcoholder agreed to set 
aside Uic sale, on the judgment-debtors’s deposing the 
decretal amount within a nxed time. The Court being 
closed on the last day money was .deposited the next 


S. 4 — Applicable to suits under S. 77, Registration 

.Act. to compel registration — See 1905 A.W.N. t75=“^ 
A.L.J. 714 = 28 -A. 48. 

■ ■ ' S. 4 (S. 5) — Applicability — Not to orders S. 75 
of the Registration Act, by ihc District Regbtrar— See 

REGISTRATION ACl, S. 75. 5 G.L.J. 188. 


4 — Applicability — Suit is barred. 

Section 4 is applicable to the day on which Uie (^tirt 
is closed only it such clay is at the end of period of 
limitation and not otherwise. 

Where the last day was the gtb September which was 
a holiday and the suit was filed in a wrong Court on 
the loth and on return thereof the plaintiff represented 
the same in the proper Court: 

Held, that S. 4 cannot operate to exclude the peri^ 
between the 9th and lolh September, in compuU^ ^ 
period oflimilation. 69 Ind. Gas. 724=i6 M.L.VV. 
911=31 M.L.T. 258=1923 M.W.N. 42=A.I.R* *9*3 
Mad. 114=43 M.L.J. 579. 

S- 4 — Letters Patent appesds — S. 4 other 

general provisions do not apply. 

When the special or local law is not in itself a complete 
Code, the general provisions of the Limitation Act, e.|^ 
Ss. 4, 5, 12 and so on, arc ordinarily applicable to 
proceedings under it, inasmuch as such 8®**^ 
provisions do not affect or alter the period presenbw 
by the special or lo^ law, but only the manner m 
which that period is to be compul^. Letters Pat^* 
being a complete Code the provisions of the 
Act do not apply to proceedings thereunder. 61 IncLGas. 
327=2 Lah. 127=3 L.L.J. ,415=74 PI-'R- *9***“ 
A.I.R. 1921 Lah. 26. 
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LIMITATION ACT (1908), S- 

s. 4-^atid 14 Applicability — Claim made within 
(ime — Reference by Decree Collector — Extension 
of time* 

Where tlicre were both a Regulation UoHcctor and 
Decree Collector and claim was preferred to the 
Regulation Collector in respect of a debt before llu* 
recovery of it was barred by lirniiath^n, the claim is 
not liable to be dismissed as 1 ^ arred on ibc ground that 
the reference by the Decree Collector to the Civil 
Court was made after the expiry of the limitation period 
in consequence of the delay that happened in tlie 
disposal of the Regulation Collector. The reference by 
the Decree Collector to the court is not to l)o regarded 
as the institution of a suit by the claimant, and S. 1 ^ of 
the Limitation Act Iras no application to it. Ihe 
question that could properly be referred is whether iln^ 
claim was legally cnforciblc when it was made to the 
Regulation Collector and not wlieihcr it was legally 
recoverable on some subsequent date arbitrarily fixed 
by the Regulation Collector. Obiter ;— The ease will be 
different if there was no Decree Collector at all, but 
there was only the Regulation Collector, when the suit 
will have to be filed before it is barred. Regulation 
Collector is not a court ‘‘which from defect oFjurisdic- 
tion was unable to entertain the chiiin’’ within tin* 
meaning of S. 14 of the Limitation Act, andS. i 4 will 
not avail for the exclusion of the iirne taken bclorc the 
Regulation Collector, (igo?) iH M.L.J* 501=3! 
495=4 M.L.T* 321. 

1 (b). AppUcabiUty of section— Payment of 
money into Goart. 

S* 4 — Deposit — Applicability— Amount Co be 

deposited on a particular date — Vacation — Deposit 
on reopening day. 

Where parties arc prevented from doing a thing in 
Court on a particular day, not by any act of their own 
but by the act of the Court itself, they are cnlitlcij t<i 
do it at the first sulwcquent opportunity. Consequently, 
if the judgmcnl-doblors arc entitled Ut i»ay the money 
into Court on a certain dale but they air presented 
from doing it due lo the vacation of the Court, they arc 
Withio their rights if they make ihr deposiiion the to* 
opening of the Court, A*LK< 1935 b^h. 369- 15H Inil. 
Cas. 352 - 

■ ■ S. 4 — Pre emption decree— Laat day for deposit 

falUig on holiday — Deposit on re-opening 
day — Tender OCficera of c 3 ourt too bu^y— l)cpo« 
•it on next day. 

If a party fails to [>crfurni an act b<*<aiu<* tii<* 
day of the period allowed to it is a holiday and periunns 
it on the next opening day nf the Court, lie rnu^t b<' 
deemed to have complied with his duty. Thisprimipie 
applies to deposit of money under a deerr'* for 
pre-emption. 

li there was a lender «»f the moiic) on tli<* 
due date but the money wa.s not actually deposited hi** 
cause the officers of the C Durl wi Tf i.K* hu»y I'l lak«- ii, 
the tender ihuuld be conuderrd sulErieni for ihi- 
of abK>lviiig 10 pAfly conrernrd of miy liirtlirt 
reiponsibiUty in the matu-r. 33 P.L.R. 9i=A.I.R. 1031 
Lah. 3 Q 8 .«i 34 fnd. Ca*. 901. 

— — S. 4— Paymeot of money. 

Where a decree is passed coiidilioiial uu payment of 
money it u open to the party to deposit ilic money 
after the re-opening of the Court, if ihr Court was 
closed on the lut dale on which tlic money could f>e 
depoiited. A.I.R. 1994 All. aiB (F.B.), Foil. 87 Ind. 
Cai. 620-6 L.R.A. (Civ.) 987-A.I.R. 1995 All. 687. 


4-1. Applicability of section 

S. 4 — Deposit made on re-openiog day the 

Court being closed on the day of deposit, is valid. 

By an appellate decree, the plaintiff in two pre-emption 
eases was given one month from the 27th of September 
I9’i, within which lo deposit certain money, if he 
desired to obtain tlic benefit of the decree m hU I'avoui . 
'I'hc Civil Courts closed for the vacation in that year on 
the 3oih of September and re-opened on the 4tli 
November. On that d.itc Uic successful plaintiff made 
tlic depo'-il n quired by the decree: 

Held, ih.at tlic deposit tendered by Muhammad Jan 
the plaintiff on the jth November, 1921, was in lime 
under the terms of tu'- decree. Althouglt the parties 
them:clves cannot c.'.ten i the time for doing an act in 
Court, yet if (lie d' lay is caused, not by any act of 
their own, but by s-'m-' ait of tlie Court itself, su< h 
as tluT iaci of lb>: Court being closed, they arc 
entitled to do the act on the first opening day. 
41 All. .,7, Overrnhil. 78 Ind. Cas. 1014=22 A. L. J. 

1 10=4 L.R-.A. fCiv.l 88=46 All. 320=A.I.R. 1824 All. 
218 n-'.ll.). 

S. 4 — Pre-emption decree- 

Thc plaintiff was siivn a decree on condition that he 
should pay a ccrtaiii .sum within a certain period. The 
Com I was closed from the next day. The plaintiff 
tendered the money inti> Court on the next day on 
which the Court was open. In the meanwhile the 
period fiited bv the decree liad expired, Held, tliat the 
payment was within time. 67 Ind. Cas. 772=3 L, L.J. 
3 io=A. 1.R. 1921 Lali. 6 (F.B.). 

S. 4 — The payment in satisfaction of a compromise 

decree can be made either directly to the decree-holder 
or into the Court. If the judgment-debtor chooses to 
pay the money into the Court and if on the day within 
which the payment has to be made, the Court is closed, 
the judgment-debtor can deposit the money in Court at 
the earliest pobsible opportunity afterwards, viz., the 
date oi the re-opening of the Court. There is a 
g!-nerally ^ecogni^ed principle of law, under which 
particii. who are prev< nted from doing a thing, not by 
anv d' lauit of their own, but by the Court itself, are 
cniillcd to do it, at the firbt subsequent opportunity. 
87 Ind. Cas. ->6o--t9 J5 M. W. N. 366=21 M. L. VV. 
469=A. J. K *923 Mad. 743 -= 4 y L. J. 596. 

S. 4 -Effect of S. 10, General Clauses Act. 

I Ik- appc ilaiil sued the respondents for joint possession 
<1 a pl<-i of land af<|wired by the defendants. On the 
.gth .Nov. mber, i<jJO a decree ol juinl possession was 
pas;.e<i in ihe pl.tin'ilf:. lavom subject^ lo his paying one 
luindietl rupees ni conlribulion wiihiii six months 
iroiii ill'- d.U" of ihe <l' cr<-e. 'llic period of six months 
' .spired in the vii<.ilion when the Courts were closed, 
and die appellant deposited Itis money in Court on the 
day lliat the Onirl re-opened: 

Hold, dial in view- of S. lo, Cenerai Clauses Act, the 
payineni was in time. 7 N.L.R. 176, Foil. ^2 Ind. Cas. 
388^19 N.bd^ iiG-A. 1 . R. 1923 Nag. 2.^6. 

S. ^ Whereon the lavi ilay for payment of any 

sum of money under a di-crr.- wliic.li fixed aicrtain 
ixTiod dicrcol, die Couit i . closed, payment made on the 
re-opening day of dn- Court is valid. 60 Ind. Ca*. 
894 --=i9 a. L.J. PJ-A. 1 . K. 1921 All. 44. 

9 . Court closed — Meaning of. 

S 4— Preeidlng officer on Ic-ave— Court 

whether closed'--.. 

The mcic absciio* of die presiding officr on leave is 
not laiuamounl to the Court beuig dosed within the 
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meaning ofS. 4 the office of the Court was opened and 
documents could have been presented during the period. 

The question whether Uu' Court was . loscd owin-» u. 
the absence oi the presiding office, leave is purefv a 
question of facL A. I. R. ,0:^3 Lah. I». L. R 

338— 142 Ind. Cas. 3o7. 


S- 4— Whether Coun is closed. 

—Per Blackwell, J.-WhcU.cr a C-.-ulis ... is not 

closed IS in eacJi ca?-' a (juestior. ol fa« t and inii>: 
depend upon the praiicc which pcrvails in the 
particular Court. 103 Ind. Gas. 540--=5i Bom. 848^ 
29 Bom. L. R. 981— A. I. R. 1937 Bom. 4';o. 


S. 4 Court open during vacation for receivlne 


plants, etc., 1$ deemed to be open 


\Vhcn a Court is adjourned for the vacation but ih-‘ 
notification states that the Court will be open on 
certain days for the reception of plaints, petitions and 
other papers, the Court cannot be treated as closed 
on those days when it was open lor die aU.vc purpose. 
5 Mad. 189 (F. B.), Foil. 


matter of practice, ji is well undennood that 
plaints, which arc not presented in the Presidency 
Small Cause Court on the days when the office is 
ojicn for receiving them during the vacation become 
umc'barred after the expiration of the period of limi- 
tation appropriate to such suits and plaintififs cannot 
claim to exclude the whole of tlic Samll Cause 
Court’s vacation. The words “oUicr papers” are vcr>' 
wide must incUulc applications lor re-trial of the 
suit. 7o Ind. Cas. 888=46 Mad. 938 = 17 M. L. W. 
705=A.I.R. 1923 Mad. 435=44 M. L.J. 100. 

S* 4 — Court closed — Meanin-; of — Officer 

absent in camp—Madras Civil Rules of Practice. 
R- *4 — Applicability, 


A court is not closed within S. 4, if the Officer autho- 
rised to receive plaints is absent from licad-quartcrs and 
IS in camp. R. 14 of the Madras Civil Rules of Pra. - 
ucc does not apply to proceedings before a Revenue 
Court. 38 Mad. 295 = 29 Ind. Cas. 4.^9 (F.B.). 

“ (S. 5) — Plaint — Presentation on openine 

day of Court. ® 

A plaint the period of litnitaiioii for filing which 
expires while the court is closed for vacation, presented 
on the opening day after the vacation, is to be treated 
M presrated in time although the Prothonotary^i office 
IS worbngin the vacation for urgent work. {1907)0 
Bom. L. R. 1329. 


•“ — S. 4 — Letters Patent 
Court. 


appeal — Nagpur High 


The Nagpur High Court is open for receiving Letters 
latent appeals during ihe long vacation. Section 4 
cannot, therefore, be called in aid where lime for such 
appeal expires during vacation and it is filed on the 
opening day of the High Court after vacation. A.I.R. 

S. 4— Original Side of High Court— Bombay. 

According to prevailing piactice in ihe Bombay High 
Court, smu on the Original Side can be filed in the 
^mmer vacation and therefore the Bombay High Court 
Original Side is not “closed” within S. 4 in the vaca- 
tion. A.I.R. 1924 Bom. 144, Foil. 103 Ind. Cas. .540= 
51 Bom. 848=29 Bom. L. R. 98i=A.I. R. 19278001. 
480. ’ • ' 


. S, 4— Original Side of High Court is not dosed 
duriog summer vacation — Whether Court is dosed or not 
w a qu^don of fact. 89 Ind. Cas. 529-25 Boro. L.R. 
1296— A.I.R. 1924 j^m. 144. 


3* Court re-opens — Meaning of. 

-S. 4 - Re-opening of Court but jadicial work 
t^cn up on a later date— AppBcadon £led on 
that date— If within time whore limitation expired 
during vacation. 

"o*‘fication legaiding the summer vacation of 
the High Court for the year 1942 prescribed that the 
Court would be closed from 28th April until the 4th 
,^ly, both datC) inclusive. The first day on which the 
Court was not closed but was open fur receiving papers 
was 5th July, but the Judges actually sat for judicial work 
only from the 7th July. An application for which the 
prescribed period of limitation expired during the holi- 
days was prcscutrd on 7th July instead of on sth 
July. 

Held, that the application was birred by limitation 
as having been presented out of time. 1948 M. W. N. 

28=A. 1. R. 1948 Mad. 521 =61 L. W. 44={i948) 1 M. 
L..J. 49. 

S. 4~R«^peniBg— Meaning of. 

Office re-opening on April 3 — Registrar sitting for 
nrst time after re-opening on April 5. 

Held, application filed on 5th April was in time. 

A.I.R. 1937 Cal. 454 = 1. L.R. (1937)2 Cal. 612=174 
Ind. Gas. 1009. 

4. Court must take Judicial notice of 

holidays. 

-S 4 -Exemption not mentioned in plaint. 

Limitauon expiring during Court holidays— Preaenta- 
lion of plaint on re-opening day— Plaint not mentioning 
ground of cxempuon; 

Held, that the omission of the ground will not entail 
dismissal of suit inasmuch as the Court is bound to take 
judicial notice of the holidays. A.I.R. 1937 Pesh. .11=39 
P.L.R. 528= 168 Ind. Cas. 384. 

8. 4 — Holidays — Judicial notice of. 

The Court is bound to take judicial notice of public 
holidays notified ns such in the Official Gazette and a 
litigant is entitled to presume that the Court will take 
such notice thereof. 14 L. 24o: .\,LR. 1933 Lah. 558 
34 P.L.R. 540=149 Ind. Cas. 958. 

5. Plaint, appeal or application must be 

presented to propet* court. 

—See also NOTE h (c). 

S. 4 — Plaut presented io wrong Court retan^ 

for presentation to proper Court — No endorsement 
under Civil P* C.. O. j, R. to — Pm«note barfe of 
eoit returned two days later. 

Vyherc a plaint is prcscnlcd to the wrong Court, 
plaintiff is not entitled to any deduction on account of 
holidays, as what is necessary under S. 4, Lim. A ct, « 
that the plaint mutt have been presented to the proper 
Court. 

Where, on a suit on a pro*note, being filed in the 
wrong Court, the Gouit relumed die plunt for presen- 
tation to the proper Court bat wth no endorsement as 
required under O. 7, R. JO, Civil P, C., and the pro- 
note was returned a couple of days later and the plaint 
W4S presented to the proper Court on the day next aAcr 
receipt of the pro.no te. 

Held, that the absence of an%' endorsement on the 
plaint as required by O. 7> R. 10, Civil P. C.. was a mere 
irregularity and it could not be held that me probeed- 
iii« were not terminated merely because the nec«ma*7 
endorsement was not made on the plaint* The time 
which was taken by the plaintiff, for obtaizung the pro- 
note also could not be deducted. It was true that ac- 
cording to O. 7^ R. I4 avU P. C.g any document on 
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wb^ a suit was based had to be produced \vith the 
plaint, but in tlie present instance, if the pro-note was 
in Court and not in possession of the plaintiff^ it was 
open to him to state the fact in the li>t of documents to 
be attached to the plaint. The suit was, therefore 
barred by time. A.I.R. 1937 Lah. 464=173 Ind. Cas. 

740. 

4— “Proper Court’', meaning of. 

Section 4, refers to “the proper Court*’ in which 
the application ought to be made, even if the juris- 
diction given to such Court be for administrative 
convenience. 

Whatever die meaning of the “proper Court” may 
be, a phrase which S. 4 docs not employ, it is clear 
that the section can only refer to the Court in which 
the suit is actually instituted at the time when the 
section is being applied. It cannot refer to other 
Courts in which an unsuccessful attempt at institution 
was made. I.L.R. (1937) Nag, 2i7=A.I.R. 1937 

Nag. 215=170 Ind. Gas. 798. 

“ — 8. 4 — Scope of — Application not made to 
Proper court. 

'Hjc provision in S. 4 means the proper Court in 
which the application ought to have been made and 
when it is impossible to say that the application was- 
made to the proper Court on the day on which that 
Court rc-opened, S. 4 will not apply. 1935 O.W.N. 
527: »935 A.W.R. 615:62 I.A. 80: 1935 M.W.N. 438 
41 L.W. 629: (1935) A.LJ. 578 A.I.R. 1935 p.C. 85 
39 C,W.N. 640: 68 M.L.J. 665: 61 C.LJ. 267: 37 
P.L.R. 395: 37 Bom. L.R. 533: I.B.R. 479: 57 All. 
242: 155 Ind. Cas. 205 (P.C.). 

8. 4 — Proper Cotart — Meanlag of. 

Judge temporarily absent — Plaint received by Naib 
Sheriff having no authority to accept it — Plaint tiinc- 
barred when placed before Judge though in time when 
fild: 

Held, that the period during which the Court wax 
closed had to be deducted in computing the period of 
limitation and (he suit was therefore in time. A.I.R. 
1934 622 (i)^J5 Lah 308 = 36 P.L.R. 466=152 

Ind. Cai. 618. 


~"~8. 4— (S. 5)— ‘The Goiart'. 

‘The court’ in S. 5. of the Limitation Act, is the 
court to which the appeal lies direct and the High Court 
IS not the proper court to entertain the application, 
when the matter comes before it by way of appeal 
fr<m another order, which the parly liad preferred 
^der an erroneous impression of the law 7 

Bom. LR. 664=30 B 56. v f / 


6. Scope and effect of section. 


(a) General. 

(b) 8s. 4 and la. 

(•) 80.4 and 14. 

(>) as. 4 and 19 and ao. 

® (•) Scope and Effect of section (General;. 

of llmita- 

non— Right to take steps on the oext svorkl^ day. 

Where on the last day of Umitation for uking certain 
8^, the ^urt IB ci(^ then according to the provisions 
of S. 4 of the Limitation Act, those stepss could be taken 
on *e neat working day. A.I.R. 1950 A. 367=1950 


UmItatfoB or fasvleh data for compntatioa of 
Umitation. 

PerDnve.J.— Section 4, Limitation Act, and S. 10, 
ueneral Clauses Act, give eapresdoo to the geoeral 
Vriadple of law enunicaied by use * 


ad unposibi^-the law does not compel a man to do 
that which he cannot possibly perform, and actus, 
curiae nemmem gravaeit-an act of the Court sSlI 
prejudice no man. Tiiesc sections do not, in any wav 
extend the period of limitation, nor do they furnish any 
data for compuUUon of time; they merely embody L 
rule of elementary justice that if the time allowed bv 
statute to do an act or to take a proceeding expires oJ 
a day when the Court is closed, it may be done on the 
next siting of the Court. A.I.R 1942 All. 429=fiQ4a\ 
A.L.J.392: I.L.R. (1943) All. 84: 1942 A.W.R. 368- 
204 Ind. Cas. i (F.B.). ^ 

S. 4, if extends period of limitation. 


All that S. 4 provides is that the suit might be brought 
on th«' day when the Court rc-ypened if the Court 
happened to be dosed when the period prescribed 
expired. Tiic section does not extend limitation. A. I R 
1938 Lah. 234=I.L.R. {1938) Lah. 193 =40 P.'l’.r' 
533 = 174 Ind. Cas. 277 (F.B.). 


S. 4 — Scope. 

Section 4, Limitation Act has nothing to do with com- 
puting the prescribed period but merely provided that if 
the prescribed period for a suit expires when the Court 
is closed, the suit may be instituted on the day when 
tlie Court re-opens, so that there is nothing in the 
section which alter.s the length of the prescribed period. 
A.I.R. 1940 Nag, 401 = 1940 N.L.J. 227 = 188 Ind. 
Gas. 585. 

S. 4 — Suit triable both by Village Munsif and 

District Muusif — Limitation expiring duriug 
vacation of latter Court and suit filed on first 
opening day — Former Court open during latter’s 
vacation. 


The Court ought not to imply that a litigant should 
be deprived of his right to go to a normal Court 
subject to normal procedure because a Court of a very 
special nature, the village Court, happened to be open 
to him. To take away the right given by the Limitation 
Act requii'-s some more substantial basis than implication. 

Where, therefore, .1 kiiit which is triable by both ihe 
N'illage Munsif and the Dbltici Munsif and tlic limi- 
tation for which has expired during long vacation of 
District Munsif’s Court, is instituted in that Couii ou 
the opening day of that Court, the suit is within limi- 
iation under S 4, Limitation Act. It is not barred by 
limitation merely because the Village Muniif's Conn 
was open during vacation ol the District Munsif's Court 
and the suit could have been instituted there, bccau.se , 
prlma facie the plaintiff is entitled to sue in the 
Disirict Munsirs Court and there is no compulsion to 
g.) to the Village Munsif’s Court. 5 i Mad. L.W. 179 = 
A.I.R. 19^0 Mad. 945 = 1. L.R. (1940) Mad. r)84=(ig40) 
i M.L.J. 220=(i940i M.W.N. 152 = 194 Ind. Cas. 434. 

S. 4 — Scope. 

A promiisory note was executed at X and was payable 
at Y. On the last day of limitation for tlic suit on the 
pro-note, the Court at X was open but the Court at Y 
was closed for vacation. The suit was filed in O^uri at 
Y on the day on which i t rc-opened : 

Held, that the suit was within time. A. I. R. 1940 
CaJ. 443 = I.L.R. (1940) 1 Gal. 323 = 44 C.V^’. 609 = 
igi Ind. Cas 52. 


S. 4 — JorUdictson of Court when eevenl canses 

of action me united — How determined. 

Plaintiff unittiug several causeg of action gainst same 
defendant before Court competent to try suit as a whole 
— Qprstions of limiiation under S. 3 and S. 4 , Limitation 
Act. mtut be regarded with special reference to dial 
Court’s jurisdiction and not to jurisdiction of other 
Courts which mi^t have been able to try thoK causes 
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of action when pplit up had they been brought before 
them. AJiR. 194.1 Mad. 7%’-;i9Ji) 2 M.L*J. 244 = 
1941 Ma<i. 786=194! M.VV.N. OO7. 

— ^S. 4 — Limitation expiring on holiday -^Adjudi- 
cation of debtor on reopening day — Proof of debt 
in insolvency. 

Wlaicthc pi riud of limitation for a suit to rt'Covri 
a debt of exj^ircs on a holiday and the judgmcof-dcbtoi 
ifi adjiulicai^'d an iiuolvcnt on the no Kt re-opening day, 
the debt can be prov< (l in the in5olvcnc>. It not 
necessary fui the credit )r t<i hlr a 5 ;uit on the re-opening 
day fo* keeping the debt alive. 62 M,L.J. 256 = 3') L.VV^ 
260 = (1932) M.W.N. 2 i 6 = A.I.R. 1932 Mad. 287 = ^5 
M. f) 3 i>=i 36 lad. Cas,822 (F.B.). 

S. 4— Extension permissible on ground of 

minority. 

Obiiier — In order to asccnain tlic date of the expira- 
tion of the (ircscribcd |>criod, any extenlion permissible 
on tlic ground of minority wouki lie included. A. I. R. 
1943 284«I.L.R. (1043) Nag. 33i=ig43 N. L. J- 

286=207 Ind. Cas. 338. 

Ss. 4i 6 — Suit by ex-minor — Expiry of limita- 
tion on holiday. 

If the period svilhin wliich an cx-minor can institute 
a suit under the provi^ioni of S. 6, expirc> on a day when 
the Court is closed, the suit can be filed on the re- 
opening day under S. 4 . (i 93 l) M.VV.N. 1127 =31 L.W. 
650=61 M.L.J. 675=A.I.R. 1932 Mad. 139 = 55 M. 286 
= 135 Ind. Cas, 587. 

Ss. 4— ‘Trescribed*' means that prescribed by 

first Schedule and as qualified by Ss. 5 to 25 . 

‘'The period of limiUlion prescribed ’ in S. 4 of the 
Act is equivalent to the period of limitation prescribed 
therefor bySch. I, as mentioned in the general S. 3, to 
which S. 4 and most of the following seciionK of the Act 
are in the nature of provi?oi. But the period of Uenita- 
tion mentioned in S. 4 must be understood not only as 
prescribed in the schedule but also as qualified by Ss. 5 
to 22. 

An cx-mlnoi brought a suit after three year- from the 
time of his having become major plus some days on 
which the Court was closed: 

Held» that the siut was within time. 1 15 Ind. Cas. 
5 o 9=A.I. R. 1928 Mad. 1255. 

— S. 4 — Meaning of ‘^prescribed.** 

The proper construction of the word 
S.4 IS ‘prescribed by the Act’ and not merely by the 
Ut Schedule. 8i Ind. Cas. 434=11 O.L.Jf 297=A.I.R. 
1924 Oudh 385. 

— S. 4 — What S. 4 says is that, if the time for 
prcsenliug an application expires while Court is closed, 
the applicant may present it to the Court on the date 
when its opens again. The date of presentation goes 
back to the day when it ought to have been but could 
not be presented* A. I. R. i928 Mad. 1255, Foil. 120 
Ind. Cas. 377 (Mad.)* 

— — S. 4 — Principle. 

Per Grump, J. — The principle underlying S. 4 
that ¥dMD a party has to do something before a certain 
day and if upon that day or before that day he cannot 
do that thing by the reason of the act of the Court, 
them he is entitled to an extention of time over that 
period during which he is delayed by .the Courfs 
action. 103 Ind. Gas> 54 ^ “ 5 ^ Bom. 843=20 Bom. 
L- R- 98 i=A.LR. 1927 Bom. 480. 

— 4 — Operation of. 

Although a party cannot extend a period allowed by 
law for doing an act in Court by his own act yet if the 


Court is closed on the last day of that period, he is 
entitled to do the act on the first opening day. 7 N.L.R. 
176 = 12 Ind. Cas. 810. 


S 4 — Plaint — Validity of^ if depends upon 

validity under Court-fees Act. 

1 he Viiiidily uf plaint under S. 4 of the Limitation 
.\i.t does not depend on its validity for the purposes 
ol the Court- fees Act, 32 Mad. 305 = 6 M.L.T. 129 = 4 
Ind. Cas. 503. 


6 (b). Scope and effect — Ss. 4 and t2« 


Ss. 4 and 12— Extension under both secitoos 

cannot be combined. 


Section 12 assumes that the lime requisite for obtain- 
ing the copy of decree must begin before the prescribed 
period is over. Under S. 4, the right to present a suit 
or a|)pcai or aoplication on the day on which a Court 
re-op<*ns in a special right which cannot extend the period 
of limitation prescribed in the Act. The section pre- 
supposes il^at iliat period has already expired. Therefore, 
under S. 4, the only privilege which is granted to the 
suitor or appellant, is that he may lilc his suit or appeal 
on that particular day and that particular day alone. If 
he delays In making his application for a copy until that 
day then he is applying for a copy when the period el 
limitation has already expired and the extension which 
is granted to him by the application of S. 4 cannot be 
Combined with tlir extension which he seeks under S. ta. 

ICJ.J2 Mad. 604 = 55 L.W. 426 = 11942) 2 M.L.J. 
104=1942 MAV.N. 503=I.L,R. (1942) Mad. 868— 2 o 3 
Ind. Cas. 5. 

S. 4. Liinitauon expiring on Sunday — Application for 

copies on Monday — Filing of appeal on next clay of getung 
copies-- Appeal, licld within time — One day’s dcl^t 
held excusable. A.I.R. 1939 Bom. 46=40 Bom. L.R. 
1211 = 179 Ind. Cas. 645. 

Ss« 4, la— “The period of limitation proscribe^ 

sneaning of— Period prescribed shoold be anbjected 
to correction under S. ta. 

The words * the period of limitation prescribed for 
any suit appeal or application, in S. 4, refers to the 
period prescribed by the Act having regard to the 
general application of the article appropriate to the 
particular class of suit, appeal or application subject to Uic 
corrections under S. 12 appropriate to the particular stub 
appeal or application in question, and it contemplates the 
performance of an act which would otherwise have been 
performed at the end of that period being perform^ on 
the opening day of the term next following and 
any subsequent day. 15 P.L.T, 369=A.I.R« ^934 
367=13 Pat, 632=151 Ind. Gas. 380. 


4 — Application for copies. 

Where the time for filing an appeal expires 
vacation and the appellant applies for copies on the 
the Court re-opens, an appeals filed on the day next al 
the issuing of the copies is within time, ro All. 34^ 
a 5 Bom. 584, Foil. 115 Ind Cas* 667=0 Rang* 743 ^ 
A.I,R* 1929 Rang. g6. 

S. 4. Copying agent, who receives his salary 

Government, is not the agent of the litigant for the pu^» 
of receiving application for grant of copies. K Oxe py 
prescribed for tlic presentation of an appeal 
a date on which the Court is closed, and if the * 

hat not obtained copies of the decrees and ^ 
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pxaeated before the expiry of that time, it is not barred 
byUmitatlon. 19 All. 342 Foil. 89 Ind. Cas. 437=A.I.R- 
1^6 Lah. 121. 

-S. 4 , (Ss. 5, 12)— Appeal— Expiration of time 

daring holidays — Copies applied for on re*openiog 
day — Deduction of Hmc. 

If the time for pi-efcrring an appeal expired during the 
holidays and the party not having got copies of judg- 
ment and decree before the closing of the court applied 
for copies on the re-opening day and preferred the 
appeal without further delay.— Held, that he was 
entitled to a deduction of the time taken up in obtaining 
copies at his right of appeal was not barred on the 
te-operung day and that his appeal was not haired. 
(1901) 3 Bom. L.R. 43 = 25 B. 584. See also (1901 3 

Bom. L.R. 244=25 B. 586. 

6 (c). Scope and effect — Ss. 4 and 14. 


have to be added to what it primarily the prescribed 
period. A.I.R, I938 All. Go6= 1938 A.W.R. 572 = f moH) 
A.L-J. 1183=I,L.R. (1938) All. 861 = 178 Ind. Cas. 668. 


Ss. 4 and 14 — Distinction between — Computa- 
tion under S 14 — How to be made. 

There is a marked distinction in form between Ss. i 
and 14. Tlie language employed in S. 4 indicates ihai 
it has nothing to do with computing the prescribed 
period. Where tli''rc is ground for excluding certain 
periods under S. 14 in order to ascertain what is the 
date of the c.\i>iration of the prescribed period, the days 
excluded from operating by way of limitation have to 
be added to what is primarily prescribed period. 1935 

0. W. N. 527= ('935) ‘'■I- N. 438=41 L. W. 629= 
(>935) A.1..J. 578=A. I. R. 1935 P. G. 85=39 G.W.N. 
640 = 68 M. L. J. 665 = 61 C. L J. 267=111. R. 479=5 
37 P.L.R 395-3? Bom. L. R. 5:13=57 All. 242=62 

1. A. 8o = (i 935) A.W.R. 615 = 155 Ind. Gas. 205 (P.G.). 


— Ss. 4 and 14 — Scope and effect. 

Ss. 4 and 14 of the Limitation .\ct are notsiiniiai iu 
their effect. Whereas under S. 14 of the .An the lim’ 
spent can be excluded, S. 4 does not entitle a person to 
add the days on which the Guurt is closed to tlu- 
statutory period. I.L.R. (1947) Nag. 494=A.I.R. t‘)48 
Nag. 63=1947 N.L.J. 279. 

-^-S. 4 — Whether can be tacked on to S. 14. 

S, 4 of the Limitation Act can hr tatked on to lli<- 
time excluded under S. 14 of that Act. What S. 4 
provides is that where the period of limitation prc'cribcd 
expires on a day when the Court is closed the application 
may be made on the d.ay when the Court re-opens and 
“ the Court ” means the proper Court in which the 
application ought to have been made. I.L.R. (1947/ 
Nag. 375=231 Ind. Cas. i34=A.I.R. 1948 Nag. 15 = 
1947 N.L.J. 209. 

-_S. 4 — Section 4 can be applied to a case in which 
extension oftime has been claimed under S. 14 and a 
plaintiff is entitled to the benefit of S. 14 and S. 4 tack' d 
together. 83 C.W.N. 221 =A.I.R. 1929 Cal. 315. 

Sa. 4 f la and 14 — Scope and effect — Computa- 
tion of llmitacion— Propei method. 

Though S. 4 of the Limitation Act allows an appellant 
to file an appeal on the opening day of the Court (hough 
time has expired when the Court was closed, it doci. 
not operate so as to extend (he prescribed period ol 
limitation the proper metliod is to take what is primarily 
the prescribed period and then add to it the periods 
wld^ are excluded by reason of S. 12 or S. 14 or such 

like. If these periods all taken together happen to 

expire on the date on which the Court is closed, die 

party can wait and file an appeal on the dale when 

the Court re-openi. I. L- R. (1946) Lah. 107 = 230 Ind. 
Gai. 73=A.I.R. 1947 Lah. t68. 

Be. 4 and I4— Dladnctlon. 

There ii a marked distincliun in form between Si. 4 
and 14* The language employed in S. 4 indicates that 
it has nothing to do with computing the prescribed 
period* What the section provides u that where the 
period prescribed expires on a day when the Court is 
closed, notwithstanding that fact, the application may 
be made on the day that the Court re«opcns so that 
there is nothing in the section which alters the length 
of the prescribed period ; whereas in S. 14, and other 
sections of similar nature in the Act, the direction begins 
with the words : ‘In computing the period of Umiution 
prescribed for any application, certain periods shall be 
excluded. Therefore where there is ground for exclud- 

ccftjuo period under Si 14^ in order to oicertjin wh^t 
b the dote of the upireUon of the preicribed p e riod^ 
the deyt excluded from operating by way of limitatioD 


Ss 4. 14. Sch. I, Avt. 181 — Application for exe- 
cution of final mortgage decree — Time during 
Which preliminary decree tvas executed, if can bo 
deducted. 

U cannot be said, apaiT from any otiicr objcciioii 
that an applicaiiuu to obtain exi'cution under a preli- 
minary morigagc^decrcc an ap)dication for ihcsariK^ 
relief as the applicaiion lo the Court for a final mort** 
gage-dccrcc for the sale in thf i?uil. Consequently, it 
is not permi^^siblc, on the basi^ (.fS. 14, Idmitaiion. Act, 
in computing ilic ]>erio(! of limitation prcsrcribeci for an 
applicaiion fur cxccuuon, to exclude the period duiiiig 
which the decree-holder was seeking execution under 
the preliminary decree. 1935 O* \\\ Ns 527 — (1935) 

M.W.N. 430 “ 4 i Ls W. Cay -={1935) A.LJ. 57 y-«A.I.R. 
1935 85=39 G. W. N. 64o«6d M. L. J. 665« 

61 C.LJ. 267 = 37 P.L.R. 395-37 All. 248 — 37 Bom. 
L.I<s 533» 1935 AsW.R. 615 = LB.R. 479=62 I.A. 80 = 
155 Ind. Cas, 205 (P.C.). 

$9. 4» 14 — Limitation expiring during vacation — 

Plaint i>rescntcd to wrong Court on opening day — 
Plaint returned Ibi* presentation lo proper Court 011 
and at once presented to such Court : 

Held, that b. 14 allows one day to be excluded from 
the computation of limitation in iIuk ca$C| Sertion .] 
merely allows the suit to be filed on the first clay ou 
which the Court rc-opens. The suit wafi not instituted 
in the Court of Subordinate Judge, Second Class, on the 
day on wliich the Courts re-opcncd. Therefore S. 
can have no application. If the appellant considered 
he had a right to insist on the Court of the SubordinaU' 
judge, First Class, try ing the case, he should have 
applied in revision against the order returning the plaint. 

I.L.R. (1937) ai7=*A.LR. 1937 Nag. 215 = 170 
Ind. Cas. 79^. 

S. 4 — Suit in wrong Court — Suit to be within 

time having to take help of S. 4 , it being inaiituted 
in wrong Court — S. 14 will not apply to^ when 
inetituted in proper Couit. 

Where a ^ui(, whicli, in order to be wiliun liiuilaliou. 
had to take the advantage of a holiday under S. was 
iiutiluird in a wrong Court, S. 14 will not applicable 
tu bring it within time wlicit subsequendy instituted 
in proper Court. A.I.R. 1923 Mad. 114=116 P, L,U, 
1 920, Foil 116 Ind. Cas. 314=11 Lah. f2=A.I.K. 1929 
I,^h. 425. 

S. 4 — Preeendng application in wrong Court— 

Appliemot cannot take advantage of both 8a. 4 
and 14. 

Provisions of S. 4 can be available only where dir 
period prc$cri>>cd expires when the Court is closed and 
the application is roadelo the proper Court on the day 
on wiucb the Court re-opens ; but if on the re-openinu 
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day the applicant files his application in a wrong Court 
he cannot be entitled to take advantage of botli the 
sections and to tack on the vacation in the period spent 
in prosecuting the application filed in the wrong Court. 
;jb .Mad. i3i=.A.I.R. kjji Mad. 654=14 A.L.J. 310 = 
A.I.R. 1923 Mad. II.,, Fnll.^118 Ind. Cas. 670 = 
1929 A.L.J. 976 = .\.I.R. 1929 All. 677. 

S. 4 — Suit instituted in Court having no juris* 

diction. 

W'here <;ii the day th<- limitation period expires th«' 
C"urt having jurisdiction is dosed and on the day ol 
re-opening, the suit is iiutituled in a Court having no 
jurisdiction and the plaint is thereafter returned for 
,)rescnlalioii to the proper Court and is accordingly pre- 
sented iherein,the suit should be held to be barred; for the 
purposes of S. 4 account cannot be taken of the closing 
and re-opening of any other Court than that in whicli 
the suit was rightly instituted. 36 Mad. 13 1 =36 Mad. .182 
and aS.L.W. 256, Foil. 

'I'he period allowed by S. 14 cannot be tacked on l° 
the period during which the proper Court was closed, 
when such latter period proceeds the period under 
S. 14. 63 Ind. Cas. 924^44 Mad, 817 = 13 M.L.W. 
631 = 1921 M. W. N. 442=A. I. R. 1921 Mad. 664= 
4t M.L.J. 84. 

Ss. 4 and 14 — Wrong Court — Presentation in, 

on re-opening day — Subsequent presentation in 
proper Gonrt — Dednetion of time. 

Plaintiff instituted a suit on the day alter the last da>- 
of filing (the last day being a holiday) in a court within 
whose jurisdiction one only of the dclcndanls resided. 
The court declined to grant leave under S. 20 (b) of 
the C. P. Code and returned the plaint for presentation 
to the proper court which was subsequently done. Held, 
that the plaint not having been presented to proper 
court on the day after the last day of limitation the suit 
was barred S. ^ of the Limitation Act as a particular 
statutory provision not for the purpose of computing the 
period of limitation but for allowing in certain circum- 
stances the filling up the suits after the period had 
expired. This section avails only where there has been 
a presentation to the proper Court. S. 14 is a provbion 
relating to the computation of the period of limitation 
and the time occupied in conducting bona fide pro* 
ccedings, In a wrong court after the last day of limitation 
cannot be deducted in reckoning the number of days to 
sec if the time prescribed by the article haf expired. 
There is nothing improper or want of good faith, williin 
S. 14 of the Act, in a creditor to discharge the debt. 24 
M.L.T. 214=8 L.W. 256=47 Ind. Cas. 624. 

Ss. 4 and 14 — Wrong Court — Presentation in, 

on re-opening day — Exclusion of holiday. 

The last day of liinitation for a suit on a promissory 
note happening to be a Sunday the suit was filed the 
next day in a court having no jurisdiction and having 
been returned by that court to be presented to the 
proper court ; it was done so but was dismissed as 
barred by limitation. Held, that even allowing he days 
during which the suit was pending in the wrong court, 
the suit was barred by time as llic plaintiffs were not 
entitled to exclusion of the extra das-. 14 A.L.J. 310= 
35 Ind. Cas. 292. 

■ Ss. 4 and 14— Wrong Court — Presentation 
in, on the reopening day— Excloslon of holidays. 


the period of recess and S. 4 could not be invoked to 
-save the later period. 36 Mad. 131 = 10 M.L.T. 
254 = (*9 ' 0 2 M-W.N. 221 =21 M.L.J. 1000=12 Ind. 
Ca<;. 50. 

6. (d) Scope and effect — Ss. 4, 19 and 20. 

S. 4 — Acbaolcdgement on re-opening of 

course. 

Section 4 has notliing to do with computing the 
period prescribed under S. 19. Limimitation Act. 
U’here, on the date when the previou-; acknowledgement 
was dm- to expire, the Courts were closed for the 
suintncr v’acation, the liinitation would not he saved 
c\ cn if the fresh acknowiedgmcnl was executed on the 
day when the Courts re-opcne<l. The argument that 
because a suit could have been instituted on the old 
acknowledgement when the Courts re-opened, the party 
could accept the fresh acnowlcdgeincnt while still be 
had right to sue is not good. A.I.R. igfi Nag. 100= 
1940 N.L.J. 607=1. L.R. (1941) Nag. 144=194 
Cas. 806. 

Ss. 4 , 19— Acknowledgment. 

Section 4 has no aplication to acknowledgments 
whore the period of limitation c.xpircs on a holiday 
and an acknowledgment is made on the next day. Such 
an acknowlcment is not valid. .\.I.R. i937 Lah. 642= 
174 Ind. Cas. 258. 

S. 4, — Applicability and scope — Acknowlei^* 

ments under S. 19. 

Section 4 applies to acknowledgments under S. 
A.I.R. 1937 Lah. 162 = 38 P.L.R. 934=164 Ind. Oas. 
650. 

Ss. 4, 19 — Acknowledgment within period of 

limitation extend by S. 4 — Validity of. 

On a true construction of Utc language of S. 19 
the Limitation Act, the words “period prescribed for 
a suit” can have reference only to the period .prescri- 
bed at the end in Sch. 1 of tlie Act and the special 
provision which has been made applicable to suits by 
reason of the Court being unable to entertain a suit, 
application of an appeal on a day the Court b closed 
cannot be made applicable to acknowledgments under 
S. 19 of the Act. 35 C.W.N. 370= A.I.R. 1931 Cal. 785= 
58^.1148 = 134 ind. Cas. 1132. 

S. 4 — Per Ramesam, J. Section 4 caruiot be tack^ 

on prior to the period of extension given by S. t9' *6 
Bom. 782, Foil. 63 Ind. Cts. 924=44 Mad. 8i7“*3 
M.L.W. 631 = 1921 M.W.N. 442=A.I.R- 192* Mad. 
654=41 M.L,J. 84. 

S. 4 — Consideration of S. 4 is not to be intro- 
duced in wording of Ss. 19 and so. 

It is quite unworkable and really impossible to sup- 
pose that the effect of a payment or the effect of an 
acknowledgment should depend upon the _ day 
which some body who never brought a suit at ^ 
could have brought it. If one was to intre^uce mlo 
the wording of Ss. 19 and 20, the consideration that u 
brought into force by S. 4, the Limitation Law wouW 
become ejctremcly unworkable. 

Where interest was paid after the expiration of jhe 
period limited for payment on the bond but during 
the period of the Civil Court vacation and where no 
suit was instituted on the day that the Court re* 
opened; 


Where a suit, on the last day for filing which the 
Court closed for recess was filed in a wrong Court on 
the re-opening day and was returned several months 
later for presentation in a right Court and was presented 
tliere soon after, the peri<^ from the date of filing to 
the date of presentation in the right Court would 
be deducted under S. 14 of the Limitation Act but not 


Held, that a fresh period of limitation 
be computed, as interest had not been paid 
expiration of the prescribed period. 26 Bom. 7 ^> 
Foil. 15 Bom. L.R. 348, Diss from. 114 Ind. toas. 
46<t=*t<T Gal. i2io=A.I.R. loao Gal. 68. 
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4 and 20 — Scope and effect o£ S. 4 
-^Payment during holiday 8 after expiry of Hmi- 
tation — If would save limitation. 

S< 4 of the Limitation Act do<^ not prescribed a 
period of limitation but merely enables a suit, the 
liroitation of which has expired during the time when 
the Courls arc closed, to be 61 ed on (he reopening 
day. It does not add lo any period of limitation. 
Accordingly, a payment made after iht expin* of 
limitation but during the holidays when the suit Could 
not be filed ca mni be pleaded to savn limitation, ai. 
Luck. 447= A. L R. 1947 Oudh ^^22^ Ind. Ca5. 
497*^946 A.W.R. ^C.CO ( 7 ^, O.A. (C.C.). 

175=1946 O.W.N. 224. 

Sa. 4) 20 4, if can be employed to extend 

period prescribed under S. 20. 

Section 4 cannot be employed to extend the preset i* 
bed period under S. 20. 

The plaintiff sued on October 4, 1933. on the basis 
of a promissory not& dated September 13, 1927, He 
relied on a payment made on October ) 93 o> as 
saving limitation. The date on which the payment 
was made was more ilian three years from llic date* of 
promissory note, but the plaintiff relied on the provi* 
tions of S. 4, for (he purpose of extending (he period of 
limilation: 

Held, that the plaintiff could not employ S« 4 (o 
extend the period of limitation prescribed by S, 20 and 
hence the suit was time-barred. A.LK. 1939 All. 252=^ 
1939 A.W.R. T53=i8f Ind. Cas.899. 

8. 5 * 

Synopsis 

AppUcablllCy of section* 

Amendment of Act. 

Amendment of decree* 

Appeal, Second appeal and Revisions. 
Burden of proof. 

Delay not explained . 

Discretion and doty of court. 

Doty of applicant. 

Ex parte admission. 

Inability without fault. 

Litigant misled by practice of court* 
Mistake in calculation. 

Mistake of court or its office. 

Mistake of fact. 

Mistake of law. 

Mistake of pleader* 

Mistake or trmud of pleader's clerk. 
Negligence of party. 

Negligence of pleader. 

Poverty. 

Power of successor. 

Procedure. 

Proceedings In wrong court. 

Review. 

Sufficient cause. 

Technical ilefect. 

Time spent in proceeding to get 
ea parte decree set aside. 
aS* Tlnu taken In getting copies* 
sg. Want of stamp. 

30. MlsceUanoos. 

I. App Uc a WH ty of section* 

(a) Appeal* 


1* 

2 < 

3 
4 * 

5 - 

6 . 

?• 

8. 

9 * 

lOt 

11. 

12. 

» 3 - 

14 * 

IS- 

IS. 

:i: 

19- 

20 . 

21. 

22 . 

«3 

'1 

a?. 


(I) 


Escendon •ppUcadps. 

Insolvascy pathlaaa. 

Other ap^cadoos and proeaadlnas 
ProcMdiags ndar aiiacfal or loca 
law. 

Balia. 


1 . (a) Applicability of section— Appeals. 

S. 5 Appeal, meaning of, explained. 

Section 5 contemplates an appeal, application for 
review of judgment or for leave to appeal or any other 
application to which S. 5 may be made applicable ami 
an appeal there means an appeal that is to be msii’tined 
for the hrsl tim.i and rot an appeal wlucli ha. alreadv 
been mstituicd but is amended hitter on account of any 
.Iffe. t havin'/ been noticed in the memorandum of 
appeal. Unless, llicrefoir. this section is made especially 
appliral^lc to 'urh cases. .S. 5 cannot be invoked by an 
a|ipelUnt, who lias otniiied to implead a necessary res- 
pondent it. the case and ihe effect of whose omission 
it ihc dismissal of the appeal, 1940 I.ah. 314=;: 

.^2 IM..R. 3 :'o— ipo ind. Cas. 332. 

S. 5— Applicability— Letters Patent Appeal. 

The provisions e.r S. 5 of the Limitation 
apply to cases which are governed by a special or 
local law . and cannt.i. therefore, he invnknl in the case of 
u Letters I’at<nt Ajipcal. ,1 F.T. R. -,o — Al.lL injo 
1 .. 1*. 200. * 

S. 5 Applicability— Appeal against decision of 

Calcutta Improvement Trust Tribunal — Calcutta 
Improvement Act. 1911. 

S. 3 of ihc I.imiialion Act is applicable to an appeal 
aftaiiisl the dr.ibion of the Prc.icient ol the Tribunal, 
as ihe case may he, r.siablishe<l undci the Calcutia 
Improvement Act. A.I.R. 1950 Cal. 35G C.W’.N. 

•297- 

S. 5 — Applicability — Bengal Land Revenue 

Sales Act — Appeals — Delay in presentation — Power 
to excuse. 

S. 5 of the Limitation Act 113 % no application to 
cases of Rev enue tales under the Bengal I.and Revenue 
Sales Act and appeals arising thcrcfiom. 

The Land Revenue Sales Act is a self-cojuained Act, 
< ven in respect of limilation, and ii docs not provide for 
appeals being admitted when presented after a certain 
period (1947) P.W.N. 23. 

— Ss. 5 and 29 (a)— Scope and effect of S. 29 (a) — 
Applicability of S- 5 to appeals under special laws 
— Application under Madras Agriculturists* Relief 

Act ( IV of 1938 ) — Dismissal - Revision— Right of 
appeal given newly by S. aS-A — Appeal on dismissal 
of revision Application Co excuse delay under S. 
5, Limitation Act — S. 29 of the Limitation Act if 
excludes the Application of S. 5 of that Act. 

All that S. 29 (2) of the Limilation Act lays down Is 
ihal where a special or local law prescribes a special 
period of limitation the excluded provisiom of tlic Limi* 
tation Act shall not apply. In S. 25-A, newly introduced 
into Madras Art (IV of 1938}, though a right of appeal 
it gi\cn no period of limitation different from the period 
prescribed by the first schedule to the Limitation An 
i* indicated. Therefore the provisions of S. 29 (2) of 
(lie Limilation Act have no application so as io exclude 
the provisions of S. 5 of the Limitation Act from being 
applied to appeals under the special law. A debtor’s 
application under the provisions of the Madras Agri- 
culturUu’ Relief Act was dismiaed on some legal ground, 
and because of the lack of a right of appeal under 
the then existing provisions of the Act he had to file a 
revision petition to the High Court. But in the mean, 
lime owing to the amendment of that Act in 1943 by 
the addition of S. 25-A he became entitled to appeal 
against that order and preferred an appeal after the 
rejection of his revision petition and also praye<l that the 
delay in filing the appeal should be excused under .S 
5 of the limitation Act. 
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Held, that S. 5 of the Limitation Act would apply to 
the case and that the petition has to be disposed of on 
the merits. 59 L.W. 202 = tnj6 M W.N. 383 = .^. I R. 
I046 Mad. 331— 194()J I M.L.J, 271. 

Ss. 5. 29 — Time fijr aijjv'al fixed by Ber’gal 

Linergenry Powers Ordinance cannot he extended tinder 
S. 3, Lim. A<t. A.I.R. 1033 '3-i~37 C.VV.X. 

201 — 3,j Cr. L.J. 299 — 60 C. 018 = 142 fnd. Gas. 280. 

S. 5 — Limitation prescribed by Ordinance. 

Wliere a person is convicted and s.ntcnced by a 
Special Magistrate under S. 39 ti;. Ordinance I| of 
1932, and he files an appo.il aiUT a period ofsev^'n days 
fi.xed for filing the appeal by S. 39 tiie Court is not 
conif>ctcn» to extend the period under S. 5. ina'-much as 
a general provision cannot be read as interfering with 
tlie specifie provision in regaril loque^(ion of Limitation. 

i 93'3 Cal. P24=*37 G.W.N. !93 = 34 Cr. L.J. 
6«j3=6nC. 571=143 Ind. Gas. 802. 

S. 5 — Appeal- -Appeal requiring leave to be 

61cd -Leave obtained after expiry of limitation. 

Where the l.aw allows an appeal to be taken only by 
leave to do so. the appeal cannot be regarded as 
having been duly instituted until such leave Is obtained. 

Where such a leave is obtained long alter the c-xpiiy 
ol the period of limitation from the of tin- order 

which is to be appealed against, it is essential that 
sufFicicnt cause must be shown within the meaning of 
S. 5, for not duly instituting the appeal within the 
period of limitation. It will render the provisions in 
the Limitation Act prescribing the period of limitation for 
an appeal nugatory, if it is held that in all casc.s leave 
to appeal may be obtained after tlic period of limitation 
for the appeal and the appeal filed either within the 
period of limitation or after its expiry is rendered 
competent by the grant of leave to appeal at any time. 

[Sufficient cause, when can be said to be made out 
explained.] A.I.R. 1937 Rang. 283=172 Ind, Gas. 253. 

S. 5 — Appeal filed %vithout Court>fce. 

In principle, there is no dificrcncc between a plaint 
or memorandum of appeal bearing no court-fce 'tamp at 
all and that bearing insufficient couri-fec. appeal 
filed without a court-fee stamp should not be deemed 
a nullity and would be a case for the application ofS. 
5. 1935 O.W.N. 162 = 1935 R.D. 78 = A.1.R. 1935 
Oudh 231 = 10 Luck. 569=154 Ind. Gas. 135. 

— — S. 5 — Criminal Appeal — Time cannot be 

extended. 

In an application of a criminal nature it would not 
be proper to extend the time given for the appeal even 
if the delay arises in consequence of any genuine 
mistake which could have been averted by a proper 
enquiry. 95 Ind. Gas. 3ifr=2o S.L.R. 90=27 Cr. 
L.J. 78 o=A.I.R. 1926 Sind 215. 

Ss. 5, 13 , Art. 177. 

Non-^plicability to appeals to Privy Conneil. See 
C.P. CODE S. I08. i9o6 A.W.N. 55=-28A. 891. 

1. (b) Applicability of section — Compromise decree. 

— S. 5 — Applicability— Compromise decree. 

As neither S. 5 of the Limitatioo Act nor S. 10 of the 
General Clauses Act applies to a compromise decree, a 
parly who was bound to do a particular thing under 
such decree is not entitled to any extension of time on 
account of the Courts being closed on that day. On 
the question of the date, from which (he time should be 
counted: 

Held, that it should be counted from the date of 
decree. 66 Ind. Gas. 273=9 O.L.J. 53=A.I.R. 1922 
Oudh 145. 


I. (c) Applicabiliy of sections — Execution— Appli- 
cations 

S. 5~-Section 5 docs not apply to applications in 

execution at all, A.I.R. 1941 Rang. 56=1940 Rang. 
I. R. 725 = 193 Ind. Gas. 3i8. 

S. 5 — Execution petition. 

Section 5 cannot be invoked in the case of an 
.ipplicatioii for execution of decree. A.I.R. 1932 
All. 6oi=fi932) .A.L.J. 731=138 Ind. Gas, 692. 

S. 5 — Applicability— Execution applications. 

Section 5 docs not apply to execution applications. 
It applies only to such applications as to which it 
has been expressly made applicable. 93 Ind. Gas. 
292 = i\.I.R. 1926 .All. 345. 

S. 5.— Applicability — Execution application— 

Extension of time. 

In the absence of any rule of enactment raaldog 
S. 5 of the Act applicable to an application for 
••xecution of a decree the section does not apply to 
such an application. 3 Pat. L. J. 132=44 Ind. 
Gas. 570. 

S. 5 — Section has no application to application 

forsetting aside sale in execution under O. 21. Rr. 90 
and 91, Civil P. Code. A.I.R. 1939 Cai. 310=69 C.L.J. 
138=43 G.W.N. 383 = 1. L.R. (1939) I Gal. 452 = 184 
Ind. Cas. 453. 

S. 5 — Section 5 docs not apply to an appication 

made under R. 90, O. at. Civil P. Code A.I.R. 1934 
All 3*4. («934) A.L.J. 859=3 A.W.R. 545=151 Ind. 
Cas. 244. 

S. 5 — Execotlon application 

Period of limitation under Art. 166 being fixed by 
statute and not by Court, it fcannot be extended 
under S. 148, Civil P. Code or under S. 5, Limitatoin 
Act. .A.I.R. 1934 Posh. 25 :=i 48 Ind. Cas. 1082., 

S. 5 — Deposit under O. 21, R. 8g, Civil P.Code 

Under O. 21, R. 89, Civil P. Code the money to get 
the sale set aside must be deposited within 30 days 
of date of sale and there is no provision of law 
under which this time can be extended. Section 
Civil P. Code does not apply inasmuch as this period 
of 30 days is not fixed as granted by the Court but 
it is fixed by the Code, and cannot be extended by 
Limtation Art. A.I.R. 1933 Rang. 8=147 Ind. Cas. 130. 

S. 5 — Applicability— Settiiig aaide — Sales. 

The provisions of S. 5 of the Limitation Act do 
not apply to an application under O. 21, R. 89. 87 
Ind. Cas. 722=12 O.L.J. I37=A.I.R. 1925 Oudh 4x1^ 

S. 5 — Applicability — Application under Art. 

x66 — Extension of time. 

S. 5 does not apply to extend the period of 30 d^ 
provided by Art. 166. 2 P.W.R. 1919 = 29 P.L.R. 
1919=50 Ind. Cas. 610. 

Ss. 5 and x8— Applicability — Gases under 

S. 47 of the C.P. Code. 

Neither S. 5 nor S. 18 of the Limitation Act 1^ 
any application to cases under S. 47 of the C.P. Code 
23 Ind. Cas. 240 (Gal.) 

— 1 . (d) Applicability of section — Insolvency 
petitions. 

S. 5 — .Section 5 docs not apply to petitions for 

insolvency. A.I.R. 1933 Lah. 821=6 R.L. 753 (2)* 
149 Ind. Cas. 853. 

S. 5— Insolvency petition. 

The power to excuse delay in respect of applica- 
tions uinder S. 78, Prov. Insol. Act by reference to 
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S. 5 Limitation Act is not applicable to excuse delay in 
filing a ‘creditors’ petition' under S. g of the Prov. 
Insol. Act. Such a petition filed more than 3 months 
after the alleged act of insolvency is barred by 
limitation. A.I.R. igSa Mad. 352 = (ig32) 'V. X. 

204=35 L.W. 544=53 M-L.J. 152=55 M. 76^=157 
Ind. C^. 740. 

— S. 5— Insolvency petition. 

Where a person was indebted to a firm, and one of 
the partners of the firm describing himself as ti\e 
managing partner applied for the adjudication of th*- 
debtor as an insolvent but the petition was not in the 
firm name or in the name of all the members ol 'he 
firm, nor signed on liehalf of firm or its members: 

Held, that S. 5 could not be invoked inasmuch as an 
insolvency petition was not an application by a rreditoi- 
or debtor 61 M.L.j. 544=A.I.R. 1932 Mati. 112 = 
(1932) M.W.N, 164 = 34 L.W. 799=‘35 

S. 5— Applicability.— Petition io adiudicate a 

person as insolvent -Section in applicable. 

Although it is true that S. 7O, Provincial Insolvency 
Act, makes S. 5, Limitation Act, applicable to appeals 
and applications under Utc Provincial Irsolvencv Act. 
yet does not extend the application ut S. 5, Limitalion 
Act, to petitions to adjudicate a person insolvent. 
Such petitions arc not inrludcd in the word “appli* 
cations'* as used in S. 78, Provincial Insolvency Act. 
Delay in presenting petitions beyond three months 
wiil not therefore be excused in any case. M2 Ind. 
Gas. 646=A.I.R. 1928 Sind 177- 

8. 5 — Section 5 of the Indian Limitation Act did 

not apply to petitions made under Act III of tgo?- 
But under the new Insolvency Act, S. 5 has been 
specifically declared to be applicable, go Ind. Gas. 
254=7 L.L.J. 201=26 P.L.R. 50 i=A.1.R. 1925 

I..ah. 436. 


order which S. 5 applicable to such application m 

Ind. C^. 767=5* All. 487 = 1929 A.L.J. 323=A.I.R. 

1929 All. 127. 


— S.5. -Seelion 5 lias not been made applicable 
cations under O. g, R. 4. no Ind. Gas. 
M.W.N. 239=A.I.R. 1928 Mad. 556. 


to appli- 
47^t928 


S. 5— Section made applicable by rate under 

S. t22 to application under O.9, R. 9 — Rule is intra 
vires and retrospective. 

'I'he extension of the provisions S. 5, l.imitalion Act 
to .m application undei c:.P. Code, g, R. g, ig not aii 
enactment of a new period of limitation. Section 5 is 
not in any w.iy amended or repealed. The change 
effected by iIk- rule under C.P. Code, S. 122, relates to 
the procedure ''overning applications to restore suits 
disiuissed for dcfaul, to the file. The application was 
governed by Limitation Act, Art. 164, and it continued 
to be governed by the ^ame article. Tlie rule, therefore, 
extending S. 5, Liinliaiiou .\,cl, to O. 9, R. 9 is intra 
vires and is retrospective. 53 D.’i i. T,.R.4-,3-«3i Bom. 
I..R. .4P1 — A.l li-. 1929 Horn. 2G.‘. 

S.5 — Section 5 has not been ni.adc applicable by any 

enatlnieni or nih: to an applical ion under O. 9,R, g^ 
and therefore, the Couit has uo jurisdietion to admit 
the application on the cround iliai the applicant 
had ‘ulficieiii cau<e for 101 preferring Iris application 
within the time pr< scribed. 00 Ind. Gas. 6:0 = 49 Bom. 
839=27 Uoni. L.K. M50 = A.LR. 1925 Bom. 521. 


$. 5 — Application for setting aside cx parte 

decree. 

In the absence of special rules in that Irehalf, the 
Gourt< have no power to e.xcnd time under S. 5 for 
applications for setting aside ex parte dccrcee. Judicial 
Commissioner’s Court at Xagpur have not framed any 
rules under S. 122, Civil P.C., extending the application 
of $. 5 to cnlarec the time under Art. 16.1. A.I.R 1934 
Nag. 43=144 Ind. Gas. 394. 


S. 5— AppllcabUity— Provincial Insolvency 

Act. 

S. 5 Applies to proceedings under Prov. Insol. .Act. 
80 P.W.R. 1916 = 33 Ind. Gas. 730. 

1, (e) ApplicabUity of section -Other appli- 

cation anil proceedlnga. 

^S. 5— Applicability— Application under S. 66 (1). 

Income-t ax Act— Delay in making— Condonation- 
Power of Appellate Tribunal and of High Court. See 

INCX 3 ME-'rAX ACr, S. 66 (t) AND ( 3 ). 1950 

I.T.R. 72. 

— — AJ^Section 5 has not been extended to applications 
under S.s. 26-F. Ben. Ten. Act. A.I.R. 1936 Cal. 388 = 
40'C.W.N. 506=166 Ind. Cas. 492. 

-^8. 5-~8alt dismissed for default— Application 
to set aside order the granting of. 

Whele sn order diimiumg a suit for default is 
arbitrary and illegal, the Court would be justified in 
granting the benefit of S. 5 of the Limitation Act in 
the case of an application to set aside the order of 
diimiual made b^nd time. 1950 R. D. g6. 

• 8 5— SectfoB 5. if not applicable to applications for 

restorations of suit tUsnuited for default and the Court 
lias no power to extend the time for making such 
applications. A.IJI. 1993 Pal. 557* >47 Ind. Cas. 179. 

8. 5— AppUeablUty— Dlamlasal for rfrfsT** — 

GlvU P.C., O. 9, R. 4 — ^Tlme to 61 e ^tpUcatlon 
■nder R. 4 caaaot bo a at e a dod nailor 8> 3. 

Where an application for restoration of the case under 
O. 9, R. 4, U filed more than 30 days after the date of 
the dismissal, time cannot be extatded under S. 5, 
limitation Act, as there is no express proviricai in that 


8. 5 — Application to set aside cx parte decree 

time*barred — Court re-opening decree — Exercise of 
jurisdiction not vested by law — Revision. 

Section 5 does not apply to applicatioas for re-opening 
an ex parte decree. 

Where a Judge who had before him application for 
rc-o])ciiitig an ex parte decree which, on tlic face of it, 
was time-barred, and which he recognized as time-barred 
allowed an extension of time: 

Held, that in re-opening the case, he exei vised a 
jurisdiction which he had nut got and that the order 
re-opcnlog the case should be set aside. A.I.R, 1933 
Rang. 1 10= 1 44 Ind. Cas. 98o. 

S. 5 — Applicability — Ex parte decree. 

.Section 5 does not apply to application under Art. 
164. too Ind. Cas. 936 = A.I.R. 1927 Lah. 342. 

S. 5 — Section 5 of the Act applies only to appeals 
or applications for review of judgment or for leave 
to appeal. The section does not apply to applications 
to set aside ex parte decree or to restore an applic* 
ation dismissed for default. 83 Ind. Cas. 324=2 Rang. 
655=A.I.R. 1925 Rang, 187. 

— -S. 5 — The High Court rule under the C P Code, 
under S. 122, extending S. 5 of the Limitalion Act 
to applications under O. 9, R. i3 is intra vires. 80 
Ind. Cas. 877=47 Mad. 824=20 M.L.W. 333=85 
MX.T. 43=1924 M.W.N. 682=AJ.R. I925 Mad. I4 
=47 M.L.J. 4O9 (F.B ). 

——8. 5 — Section 5 of the Limitation Act does not 
apply to an ^plication to set aside an «x parte decree. 
S^ion tsi of the C.P. Code mutt not be used to 
defeat the imperatis-e provisions of S. 3 of the Limila» 
Uoo Act. 66 Ind. Cas. 270=A.I.R. 1922 Lah. 266. 
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S. 5 — Applicability — Rxpartc decree, appli- 
cation for. 

S. 5 has noi been extended to applications to have 
an ex parte decree set aside. 12 Bom, {.. R. 462=-6 
Ind. Cas. 901 . 

“S. 5 — riic provisioi*s ol’ S. j are applicable to 

applications for substiiulic»n of names under O. 22, Ri. 
; and 4 ol the Civil P.C. A. I. R. 1939 All. 71 7 = ( i93y> 
\. L.J. 928—1939 R.D. = I..R. tT939) All 

892=J39 a. W. R. 713=185 Ind. Cas. 402. 

S5 — The provisions ofS. 5, apply to an application 

under siih-r.R, 2' ol r. 9 of R. 22, Civil P. C. A. I. R. 
1938 Bom. 6 = 39 Born. L.R. 1156 = 1. L.R. 1938) Bom. 
(34 = 172 Ind. Cas. 919. 

S. 5 — Applicability — Legal representative. 

The provisions of S. 5 of the Limitation Act do 

not apply (oapplica tiont. to bring on to the record the 
legal representatives of a deceased respondent. G^jnd. 
C.ns. I2I = i4 P.W.R. i 922=-A.I.R. 1922 Lah. 131. 

S. 5 — Applicability — Application for sub- 

stitutioo. 

S. 5 close not apply to an application for subsliiution 
field beyond six months, but tlie remedy of the party 
after the abatement is to apply to have it set aside on 
the ground that he was prevented by sufficient cause; to 
this S. 5, I.L.A. will apply. 36 All. 235=12 A. L.J. 
299 = 25 Ind. Gas. 48. 

S. 5 — Applicability — Application under Art. 158. 

The Court cannot extend the lime prescribed by 
Art. 158. 18 C.L.J. 35 = 18 C. W. N. 626=17. 

Ind. Gas. 7. 

S. 5 — Applicability— ‘Application under O., 34, 

R. 5, C. P. Code, for final decree in mortgage 
suit. 

S. 5 of the Limitation Act has no application to an 
application for a final decree in a mortgage suit and 
hence the Gourt has no power to condone the delay in 
making such an application under O. 34, R. 5, C. P. 
Code. I. L.R. (1946) Mad. 889=226 Ind. Gas. 153 = 
59L.W. >50=1946 M. W.N. 207=A.I.R. 1946 Mad. 
381 =(1946) j M. L. J. 192. 

— ""S. S— Applicabliity — Application under O. 41, 
R. 19 C. P. Code. 

S. 5, Limitation Act, dose not govern applications 
under 0.41. R. 19, C.P. Code. A.I.R. 1950 E.P. 255. 

S. 5 — Application under R. 41, r. 19, Civil 

Procedures Code— S- 5, If applies. 

There it no general dberetion given to the Gourt to 
waive the period of limiution, or to extend it in hard 
cases. Section 5 does provide for extension in certain 
cases, but this section only applies to appeals or appli- 
cations to which this section has been made specifically 
applicable; it dose not apply to applications under O. 
41, R. 19, Civil P. C. for it has not been specifically 
made to apply. A.I.R. 1943 Sind I32: (1943) Kar. 
4o9=2o9 Ind. Gas. 326. 

— S* 5 — Application to set aside c» parte decree 
appeal. 

There_ is no law extending the provisions of S< 3 to 
an application under O. 41, r. 21 Civil P.C., for setting 
aside an ex parte decree passed in appeal. (I944) 2 
M.L.J. i2iB3ig44 M. W. N. 522=A.I.R. 1944 Mad. 
571=218 Ind. CasT 451. ^ 

5«— The provisions of S. 5 apply to an applica- 
tion for Imve to appeal in forma pauperis. A.I.R. 
1949 Oudh 240 : 1942 O.W.N. 106=1942 R.D. 181 = 
*942 A,.W.R. 79 (2) = i7 Luck. 628=199 Ind. Gas. 614. 


S, 5. — Section 5 has no application, to an applica* 

(ion under O. 44, R. i, Civil P. C. 1940 A. W. R 

(t) = i940 O.W.N. I72 = (i940) 95 Luck. 390 = 186 
Ind. Gas. 161. 

S. 5 — Application for leave to appeal. 

.\n order rejecting an application for leave to appeal 
as a pauper on the ground of limitation at the preli- 
minary stage before ii is actually judicially considered 
by the Court under O. 44, R. i. Civil P.C., is technic^y 
an order rejecting a moeion to present an application 
and not an order reject the application itself undet 
O. 44, r. 1. and where an application is rejected ar 
that stage, the Court cannot subsequently entertain an 
application under S. 5 Lim. .Act, for extension of time. 
A. I. R. 1933 .Ml. 3 o8 = (i 933) A. L.J. 585=144 Ind, 
Gas. 79. 

S. 5 — Applicability — Pauper application. 

Per Ross j. — When an appeal is instituted with an 
.application for leave tn appeal In forma pauperis, the 
terms of R. i of O. 44 make it clear that tlie jud^ent 
and decree are appealed from and the rejection of the 
application has no cfleci necessarily on the appeal from 
the judgment and decree. There is a distinction between 
ihc procecdurc in a pauper appeal. In the latter case 
tlicre is an appeal before Gourt which was presented 
within the time limited by law but as no part of the 
Court fee has been paid S. 149, C. P. Code, gives the 
Court a discretion to allow (he payment at any stage. 
Even ifS. 149 had not this effect, this would be a case 
for the application of S. 5 Limitation Act. 115 Ind. 
Gas. 678=9 P.L.T. 6I3. 

S. 5 — Construction — “For leave to appeal.” 

The words “for leave to appeal” in the section are 
wide enough to include an application for leave to appeal 
as a pauper. 1 1 1 Ind. Cas. 655=26 A.L.J. 847=A.1.R' 
>928 All. 499. 

S. 5. — Delay in filing an application to appeal in 

forma pauperis cannot be condoned S. 5. 30 Cal. 
790, Foil. 101 Ind. Cas. 32o=A.I.R. >927 Nag. 197- 

S- 5. — Section 5 is applicable to an application for 

leave to appeal to His Majesty in Council. Where an 
application for review of an order dismissed after it was 
granted; 

Held, the order being wrong must be ignored and 
the time taken must be deducted in computing the 
period of limitation for appeal from the original order. 
74 Ind. Cas. 214=9 O. L. J. 581 =26 O. C. 24=A. I. R* 
1923 Oudh 93. 

— S. 5 — Applicability — Privy Cotmcil— ApP**J' 

An application for leave to appeal to His MajesW ui 
Council clearly comes within the purview of S. 5* 
Where on affidavit was filed to the effect that the agent 
of the applicant was eoming to Allahabad for the pitf* 
pose of filing the application that when he reachM ine 
Aligarh station, he had an attack of Renal 
%vhich confined him to bed till the 2nd of Novembe^ 
following and the affidavit was uncontradicted 
supported by a medical certificate. 

— S. 5 *^Applicabllity — Privy Council — Appe*^‘ 
Held, that sufficient reason had been shown for the 
delay. 76 Ind. Cas. 375=A.I.R. 1923 AU. 536. .. 

An application for leave to appe 1 to Privy 
field during long vacation comes under Art. 5 
Limiution Act. 10 C.L.J. 120=3 Ind. Cai. 401. 

"S. 5~AppUcability~Appllcatiott for loaro *0 
^»peal to P. C. 

S. 5 of the Act applies to Art. 179 of tii* Act 
Thus the benefit ofS. 5 of (he Act may be inwjw 
for an application for leave to appeal to the rnvy 
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A. I. R. 1927 


Council, where such application was filed in the office 
oflhe High Court when it was closed during the long 
action. loC.L-J. ii83=tncl. Cas. 4 oo. 

— S. 5 — ^Applicability — Land Acquisition Act. 

Section 5 has no application to proceedings under the 
Land Acquisition Act. 103 Ind. Cas. 295=8 P.L.T. 710 
A.I.R. 1927 Pat. 333 . 

“ — S. 5 — Applicability— Provincial Small Cause 
Courts Act. 

A Court has discretion tmder S. 5 of the Limitation 
AcN^ excuse delay in making the application as required 
by S ^\7 of the Provincial Small Cause Courts Act. 
102 In\ Cas. 228 = 10 N. L. J. 76 = A. 1 . R. 1927 
Nag. 238 . 

— ' S. 5 — proviso as to a deposit or security being 
made at the tihac of presenting an application is merely 
directory and ^t mandatory and Court lias power to 

extend the tim^ 99 Ind. Cas. 779 ” 

Nag. 165. 

— — -S. 5 — ApplicabVity— Provincial Small Cause 
Courts Act. ' 

The provisions of S. 5 of the Limitation Act do not 
apply to an application under the Provincial Small 
Causes Courts Act, S. 1 7 to set aside an ex parte decree. 
89 Ind. Cas. 482 = 2 O. VV. N. 440-=A. I. R. 102^ 
Oudh 446. 

“ — S. 5 — Court can excuse the delay. 

Along with an application to set aside the ex parte 
decree which was passed under the provisions of the 
Provincial Small Cause Courts Act, the full amount of 
the decree and costs was not, owing to a mistake on the 
mrt of the vakil’s gnmasta, paid within the 30 days, 
^e difTerence was made up after the 30 days when the 
error was discovered. 

Held, the Court could excuse the delay. The pay- 
ment of the decretal amount into the Court is hot inde- 
pendent of the petition for setting aside the ex parte 
decree. 66 Ind. Cas. 104=46 Mad. 628=13 M.L.VV. 
494=1022 M.W.N. 266=30 M.L.T. 342=A.I.R. 1922 
Mad. 186=42 M.LJ. 484. 

S. 5— Applicability— Application under S. tl. 

Provincial Small Causes Courts Act. 

An application for review of judgment of a Small 
Came Court was made on the last day of the period 
prescribed for limitation but without deposit of Uic 
amount of coils or security for the same as required by* 
S. 17. On Uic following day llic Court allowed the 
applicant time for making the deposit which was even 
lually made and tlic appllc.iiion for review was grjnicd; 

Held, that the application failed to comply with S. 17 
and was barred under Art. 161, Limiution Act., It was 
doubtful whether S. 5 , Limiuiion Act applicrl to die 

was made within time. 24 

O.W. N. 380=31 d.L-J. 197=56 Ind. Cai. 551. 

“ #“ApplieabUity— Rangoon Rent Act. 

‘PP^y lo application under S. 1 8 
of the Rangoon Rent Act to the Chief Judge of the 
Small game Court. 84 Ind. Cai. 284-3 Bur. L J. 157 
— A.LR. i9a4 Rang. 377. 

— ^ 5*~Applleablllty— lUvIsloa to Oudh Chlof 

GOQTt. 

R^on applications cannot be admitted by the 
Oiief Court beyond the time allowed for appeals Scent 

•. 5 — AppUcabUity-RulM of High Court. 

Whether m a ^ the limiuUon U fixed not under the 
OBltation Act, but under the rulea framed by the parti- 

F. V.O.-18. 


cularHigh Court, the section is not .ipplicablc and lime 

5 — Applicability— Setting qside Award. 

Section 5 docs not apply to applications under Art i 58 

100 Ind. Gas. 955=8 Lah. 274=28 P.L.R. 44i=A I R 
1927 Lah. 273. " .s.s.is.. 

I. (f) Applicability of section-Proceedings under 

special or local law. ® «naer 

See also Notes (i) (a) and (e). 

5~Scope — If excluded by S. 29 (a) (b). 

S. 29 (2) (b) of the limitation Act cannot be read as 
excluding the operation of S. 5 of the Act. S. 29 (2) (bl 
only applies for the purpose of dcti rmining the period 
of limitation prescribed for a suit, appeal or applica- 
lion. Once that period has been determined, S 5 of 
the Act romes in and givc^ the Court discretion o 
extend it for sufficient cause. 12 B R. 62 . 

S. 5— Applicability— Special or local law. 

Section 5 under which the Court can excuse delay is 
not one of the provisions, the application of which is 
extended by Act X of 1922 to proceedings under a 
special or local law. 7: Ind. Cas. 217= 16 M. L. W 
764=24 Cr. L-J. 89=A.I.R. 1923 Mad. 95 = 43 M.L T 
561. 

(s) Applicability of section — Suits. 

S- 5 — Applicability — Suits. 

Section 5 does not appear to apply to suits, and it 
provisions can only be invoked when the period of 
limitation has actually expired. A.I.R. 1934 Nag. 1455* 
30 N.L.R. 294*149 Ind. Cas. 956. 

S. 5— Applicability — Suita. 

Section 5 of the Limitation Act applies only to those 
proceedings which arc specifically rnenlioned in that 
section or to which the section may be made applicalile 
by or under any cnacUneni for lUeiirnc being in force. 
A suit is not such a proceeding. 87 Ind. Oas. i7=i2 
O. L* J. GG*2 O- \V. X. I4| = A. I. R, 19253 Oudh 
36 o* 


Ss* 5 usd 29 ^ApplicabiIity— Suit under S. 77 

Registration Act— Fxtensioa of time. 

Tlic special mle of limiiation in S, 7?, Registration 
Art b controlled by S. 5 of the Liriiit:ii;un Art. Hence 
a suit under S. 77 br ought ou ilie dav on which the 
Court is opened afier it was closed on the day on 
which the limitaiinn ended, is within lime. 0 C oiO 
Fob. 5 Ind. Cas. 416 (Cal.). 

2 . Amendment of Act. 

S. 5— Amendment of Act — Party*® acknowledge 

Effect not appreciated— No excuse. 

While it might be permissible to regard a ‘^mistake 
of Ia>^* at amounting to “fiuffieient cause** within the 
meaning of S. 5 in certain rircumsiances on the 
ground^ that an amendment of an Act was not fully 
appreciated by the Bar, it cannot be so regarded where 
the alteration of law it proved to be known to ihr 
party (e\'en though it may be Government through its 
law oSicers) seeking to lake advantage of the plea 
^P^tally when the delay is a long one. J04 Ind. 
Cai. 281*9 Lah. 76*A.I.R. 1928 Lah. 216. 

8. 3. — ^Thc Limitation Act was amended so as to 

reduce the period of limitation for application under 
Art. 177 from six months to go days between the death 
of a defendant on 30th September* 1930 after the 
pasting of the preliminary decree in a suit for disto« 
lutioii of partnership and his son applying on the 6th 
January* igai to be brought on w record: 
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Held» ihat in the ciiciim»tance> of ilit* case it wa< in 
the interests ol justice nrccfsarv f<jr all partieb inter* 
ested to be added und-T O. I. K. lo* 78 Ind Cas. 

1925 Mad* 3.J7. 

— - S* 5.— Mistake of pie der— Delay was excused* 

Where the applicant's application for leave to appeal 
to His Majesty*in*Couiicil was out of time by about a 
fortnight, owing to his local legal advisers not know* 
ing the recent change in law curtailing the period 
of limitation for such applications but applicant acted 
in good faith and with due diligence. 

Held, the delay should be excused. In re Coles 
and Ravenshear« {1907) i K.Tl. \ is no longer good 
law. igo8^ W. N. 9, Full; 23 Bom. L R. 89 Foil. 8* 
Ind.Cas 8C2»48 Boin. 442^26 Bom, 1 ^. R. 395 = 
A.I.R. 1924 Boju. 399, 

S. 5. — Wlv.'re an application for leave to appeal to 

Privy Council was made 29 days beyond time and the 
party alleged that he was misled by the advice of his 
Counsel who wa'i not aware of the reduction tn limita* 
tion hr )ughl al>oiit l)y Act XXVI of 1920: 

Held, that tliere was no sufficient cause to excuse 
delay. 78 Ind. Cas, i545s=A,I.R. 1924 Nag. 270. 

S, 5 — The error that the defendant's heirs wore 

brought on the record more than three tnr»nths after the 
death of the original defendant without formally setting 
aside the abatement of the suit which resulted in 
consequence of the lapse of three months fiom the 
date of the defendant's deatii, was rightly excused as 
the application was made within six month*!, which 
was the period allowed by the Act of 1908 and the 
change in the period of limitation effected hy Act 
XXVI of 1920 may not have been and probably was 
not known to the parties, and the omission to set 
aside the abatement was a format defect not affecting 
the merits of the order. 75 Ind, Cas. 283=47 Bom. 
92 = 24 Bom. L.R. 909=AJ.R. 1922 Bom, 449. 

3. Amendment of decree, 

— S. 5— Amcndmcncni of decree. If the grounds 
of ap))cal taken, nr any one of them ar<* intimately 
connected with the ground for amendment of the 
decree, or if the appeal is directe d against the decree 
so far has it ha^ been amended, the extens on of time 
under S. 5 will be granted almostas a matter of couisc* 
If they arc not so, the Court in considering theappH# 
cation for extension of time will have to cxerche its 
discretion, and time can be extendedin a fit case, 40 
C.W,N. 83= 165 Ind Cas 53, 

S. 5,— Ameodmest after expiry of time for 

appeal. 

Where there has been no inisrake in the operative 
part of ilic decree and the application for amendment, 
which was made after the lime for appealing from the 
decree had expired, did not touch the operative part, 
but was directed to the correction of the mistakes in the 
recital of the claim of the plaintiff as made in the said 
decree, the Court will be exercising its discretion rightly 
in not extending the time under S. 5. 4 o C.W.N* 83** 
i6s Ind. Gas. 58. 

S. 5 — Whether groood for extension. 

Under S. 5, the Court may admit an appeal after the 
period of limitation prescribed therefor, where the decre 
has been amended even in a case in which the amend- 
ment has no relation to the grounds upon which the 
validity of the decree Is sought to be challenged in 
appeal if there is nothing to show that the 
appellant’s conduct in not preferring the appeal eariler 
was not actuated by anything else than a bona fide 
belief that he was entit!^ to wait. A.I.R. 1932 Cal* 
534«96 C.W.N. 218*^59 C l05a=i38 Ind. Gas. 754, 


S. 5— -Time, whether runs from orlgina 

decree* 

Where in a .suit, upon a mortgage a decree, was made 
directing the mortgagor to redeem on playment of a 
ceriain sum and on a subsequent application by the 
mortgagor, the amount was reduced and the mortgage 
thereupon appealed, questioning tlic right of the 
mortgagor to redeem, alter the expiry of the period of 
limitation for filing an appeal from the original decree 
but within the period of limitation from the date of 
the amended decree. 

Heidi that even assuming that ?.n appeal from the 
original decree v^otild be the proper appeal in which 
the question of mortgagor’s right (0 redeem could be 
raised, the case was a fit one for rxtrn>i^in of time 
under S. 5. 

Per Suhrawardy, J. — The appeal was not time bar- 
red as the appeal against amended decree is the only 
appeal the morigagee could bring, and in such appeal 
he had the right to question the very right of the niorU 
gager to redeem. A.LR. (1931) Cal. 578=35 C.VV*N. 
251= 133 Ind. Cas. 571. 

--S, 5. — Amendment of decree — Amendment 

unconnected with Grounds of Appeal — No 
extension. 

It is not every amendment in a decree which has 
been made suo motu by the Court tint entitles a 
parly to claim an exteusion of time under S. 5 } 
whether there is sufficient cause for extension must 
depend on the circumstances of each individual case. 
If the am»mdmcnt lias no relation to the gr ounds upon 
which the validity of the dccicc has been challenged, 
such appeal should not be admitted out of time. 

Where the only miMakc was, that in two suiu 
against the same defendant, the decree which should 
have been attached to the file of the first case 
attached to the second and vice versa, and the 
decrees were subsequently amended and it was contend* 
ed that limitation ran from the date of the amendment: 

Held, that no sufficient cause had been shown lo 
extension of the period of limitation for the 
The grounds of appeals were not based upon the lo 
which tliC decrees had taken alter the amendmen 
A.I.R. 1930 Oudh 463. 

S, 5.— Whether a decree is amended 

amended the date of the decree is the date ® 

nienl and the fact that the decree is amended docs n 
.operate of itself to extend the time, for appealing. 
C.L.J. 12 = 33 C.W.N, 958 = A.I.R. 1929 Cal. 676. 

S. 5— When there has been an amendment of 

and it is reasonable that the time for 
extended recourse has to be had to the power of me O 
under S. 5. 50 C.L.J* 12=33 C-W.N. 958 = A.LR- W 
Cal. 676* 

S. 5— Whether pendency of appUcatlon for 

sunending decree saves limitation depends o 
facts of each case. 

Whether an application for review or an 
for an amendment is or is not a fiiifficient 
extension of time depends upon the particular la 
each case. , 

Where the fact, that the application for 
the decree was pending, did not prevent ll^ Pf for 
from presenting his application to the High " ...Qf 
leave to appeal as a pauper mainly upon the m . 
the case, and the question of costs in regard o 
the application for amendment svas be 

been only one of the grounds upon which he ' 
eniiiled to asail the decree: r « ,.mMid- 

Held, that the pendency of the application ^ 
ment of the decree was not a suffi«ient gw * g 
extension of {ime, 113 Ind. Cas. 580=® A-I- • r 
Pat. 265, 
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— — S. 5— Every amendment made in a decree docs not 
necessarily entitle a party who prefers an appeal against 
the decree to claim an extension of time under tlie second 
paragraph of S. 5. If the amendment has no relation 
to the grounds upon which the validity of the decree is 
sought to be challenged in appeal, an admission of the 
appeal out of time cannot be claimed merely on the 
ground that an amendment has been mad ein the decree* 
61 Ind- Gas. 69^.13 AU. A.L.J. i52**«A.I.R. 

1921 All- 60. 

— S* 5 — ‘ Sufficient cause ’—Amended decree— 
Appeal from — When amendment sufficient 
cause — 

Whc’e the plaintiff obtained a decree in a mortgage 
suit on the o ist January 1901 which was made absolute 
on the 28t!i Scpicmbcr following and the decree wa^ 
subsequently amended under S. 206 , C.P*C.,on the 12th 
July, 1902, and tiie plaintiffp referred an appeal the High 
Court against tbo amended decree. — Held, that an 
amended decree was a decree between the parties within 
the meaning of the OhIc, and, as such, was appealable, 
and the plaintiff was accordingly competent to prefer an 
appeal against the amended decree. 9 C.WN. 605 
foil. Hold, also, that for the purpose of determining 
whether llie appeal was barred by liinitaiion, time must 
be taken to liavc run from the date of the decree as 
originally drawn up 14 M* 150: 6 C. 22; and 22 M* 364, 
folh Every amendment made in a decree under S* 206, 
C.P.C. docs not ncce.'sarly entitle a party, who prefers 
an appeal against the decree, to claim an extension of 
time under the second paragraph of S. 5 of the Limitation 
Act. Whether lliere js suffiricnt cause ^or^uch extension 
mus dept^id upon the circumstances of each individual 
case.* If (he ameiidim at has no relation to the grounds 
upon which validity of the decree is sought to be 
challenged in appeal such appeal should not be admitted 
out of time. On the other hand, if the grounds on 
wliicli the appeal is based arc intitnatcly connected 
with the amendm' at of l|ic decree, or if ihe grounds 
are directed against the decree only in so far it has 
been amended tlie court should exercise in his favour the 
discretion ve sted in it by para. 2 ofS. 5 of the Limitation 
Act* (1905) 3 C.L.j. ihd. 

4. Appeal, Second appeal and Revision. 

“S. 5— The order of the Single Judge refusing to 
extend tinu* under s. r, jj not a judgment witliin Cl. in» 
LcMers I’aicril imd accordingly, no appeal lies from that 
order. A. I. R. (1935) All. 620 (2)«i935 A.W.R. 743 = 

(1935) A.L.J. hHi=f,7 A. 9113 **157 Ind. Gas. 347 (F.ii.)- 

— “S. 5 Discretion of Court — Appeal — Inter* 

ference. 

A O^urt of appeal will not interfere if the discretion 
of the lower Conn under S* 5 of the limitation Act has 
been judicially exercised* But if it is found to have been 
exercised arbitrarily or on a wrong concepiion of law, it 
U (he duty of the appellate Court to inteifcie with it and 
pass an order which would be iu the circunutances in 
consonance with justice and in accordance with law* 
225 Ind. Cai. agi^A.I.R. 1947 Lah. 76—48 P.L.R. 

— — S. 5— In Lrtten Patent Appeal High Court will not 
interfere with (he discrciion of the Judge in Chambers in 
refuting to excuse delay in presenting the appeal. ^ 
Ind. Cat. U95OTA.I.R. tg22 Lah. 170. 


the delay which had occurred since ihe rejouinn of il.p 
for miliaUd against any interference, (loo^j <.1 r 

309 = 30 LA. 20 (P.C.). ^ ^ ^ 


sun icent cause — 


i~~: — — nrroncous advtr» 

given by pUader on question of limitation for 
filing appeal -Fining by lower appellate Court 
Aat mi.Uke of pleader is not bona fide— Inter- 
fereoces m second appeal. 


The High Court in second appeal will not interfere 
with a hndmg of the lower appellate Court that an erro- 
neous advice given by a pleader on the question of limi 
tation for filing an appeal cannot be regarded as a bona 
fide mistake on plcder’s part such as would justify an 
extension of the period of limitation under S. 5 of the 
Limitation Act. A.I.R. 1949 Assam 24, 


S. 5— Discretion of Court— Interference in 

second oppeal. 

I'he question of excusing nr condoning the delay 
under S. 5 of the Limitation Act is a matter of discretion 
of the Court concerned and so long a-' that tlic Court 
exercises that discretion in a judicial manner, its decision 
is perfectly within its competence and witliin legal 
validity and when sound and plausible reasons have 
been given by an appellate Com t its order is not open 
to question in second appeal. 194O A- W. R. (Rev ) 

318=1948 R, D. 420 . 


S. 5 — No second appeal lies from an order icfiising 

to excuse delay under .S. 5, l.iin. Act. *,5 I..\V. • 421 ) = 
(1942)2 M. L.J. 104 =A. I. R. 1942 lilad. 6 o 4 = iq42 
M.W.N. 503 = 1. L.R. (194Q) Mad. 868 = 203 Ind. Cas'. 5. 

S. 5~District .lodge exercisini!: discretion and con- 
doning delay in filing appeal which was originally filed 
in wrong Court; 

Held, that the order wai not iileg.il and cannot he 
contested in second appeal. A.I.R. 1937 Lah. 767--39 
P.L.R. 995=174 Ind. Cas. 927. 

— — S. 5 — Plea that lower Court was wrong in 
applying S. 5 — Interference. 

The H’sh Court will imt entertain a '1(011(1 appeal 
on a plea that th<- lower .Appellate Court \vas wrong in 
not applying llic provigiojis of 5, but tl;r High Court 
would interfere if ihe Court rcj<rcied such a plea arbi- 
traily without ex* r(i5jng a jiidici.il disctciiori or if it. 
reasoning is based on <-rroiieous v:i w of law A. I. R. 
1936 Lah. 742=168 Ind. Cas C9U. 

S. 5 — Discrciion under S. 5 exi i cim d propci Jy— .\'o 

interference in sectnd a[>pea> — lUit wlcic ii lias hr c, 
exercised arbitrarily, it may be < hallenged in ‘te<,n‘i 
appeal. (1933) A- L.J. 5r>i = A.I.!<. 1033. \li. 29^=^ 
144 Ind. Cas. 133. 

— — S. 5 — Extension of wime — Discretion — Inter- 
ference. 

Where the Court below, upon cornideration of the 
facu before it and the surrounding cir< ums'.incr s r< mes 
to the enneiution that no proper ose ha^ been niadr 
out for exercising its discretion for extemlirg the period 
of limiation under S. 5 and dismisses the appeal upon 
that ground, there is no jjoin' of law involved in the 
caic under Section too ot the Civil p. C. for intcrfernce 
in second appeal. A.I.R. 11)31 All. 28=(i93o) A. L. J. 
1256=130 Ind. Cas. 840 (2). 


^S. 5 — Appeal to P.C. — Delay in preseotlag 

appeal to HIgb Court— loterfcreaco. — 

Where the High Court refined (o admit an appeal, 
on Ihe ground that it was out of time, and there wu no 
mlBcieni cause for not presenting it in time the Judicial 
Committee held that they could not inierRre, unless 
they were satisfied that the rcfiiial was wrong; and that 


S. 5 — Discretion of Court. 

The question wl, ether suffir lent case cxitt<d for 

non-presentaiioD of an appeal within time iu the lower 
Appellate Court is primarily one fur der ision by that 
Court. High Court cannot inteifcre with the exciiic «/f 
that discretion when exercised in a sound and reasonabh- 
manner and after due enquiry and careful < unsideration 
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< f»nc^rncd. Thorf is no grOMud for inccriV ring under 
S. 115, Civil proccdinc Code*; \siiii ih<* of such 

a discretion bvalovNfi Couri. 

Ignoran* c of the deadi of a defendant would cousiitute 
sufficient cau'c within the meaning of S. 5, Limitation 
Act, for cxcuMnc tlic dclav in seeking to 5ct aside the 
abatement caused bv the death of t1;at defendant. 1949 
M.W,N. •29 = A r.R. 1949 Mad. 624 = (f949^ 1 MXJ. 
144. 

— S. 5 Court has discretion to excuse delay under 
S. 5 — Interference. 

Under S. 5. ills a matter for the Court’s discretion to 
decide uheiherit sliould excuse the period of dclav or 
not, and when it has decided t}»ai no sufficient grounds 
existed for excudutj the delay, it i** not within the 
High Court's powers of revision under S. It*), Civil 
P. f\. to interfere with that decision. A.I.R. 194? Mad. 
604 - lav. 420=1942 2 M.L.J. 104=1942 NIAV.N. 
50*^^ I.L.R. (iq.j2) Mad. 068 = 203 Ind. Cas. 5. 

• S. 5 — Delay In applying for leave to appeal 

in forma paupcj is— Extension of time under S. 5. 
granted — lotorfercuce. 

An appeal was 61ed within the period of limitation. 
I'he appellant wa^ asked to pay a larger court fee and 
then he appli'*d for lca\ c to appeal in forma pauperis 
after ihc period of 30 days, allowed by Art. 170, Lim. 
Act, The Court extended the time for making the 
application ufidcr S. 5 Limitatciii Act in view of the 
special circum.stances of the case and the bona fide 
action of the appellant : 

Held, that tlic Court could not be said to have acted 
illgcalJy or with material irregularity so as to justify 
interference In revision. A.I.R. 1942 Oudh 240=1042 
O.W.N. 106=17 luck. 628=1942 RTJ. 181 = 1942 
AAV.R. 79=199 Ind. Cas. 614. 

S. 5^Lower Court exercising discretion 

wrongly — Interference, 

In revision, it is not the practice os the Patna High 
Court to interfere in the exercise of discretion under 
S. 5, Limitation Art by the Court below even when the 
exercise of that discretion is founded on a mistaken view 
ofthclaw. .\.I.R. 1937 528=4 B.R. 

Ind. Cas. 700. 

S. 5. When once a discretion has been exercised in 

the matter under S# 5 by the lower Appellate Court, the 
High Court will not interfere. 37 P-L.R. 784»A. I. R. 
1936 Lah, 200=159 Ind. Cas. 173. 

— S. 5 — Rx parte order excusing delay. 

An ex parte order excusing delay under S. r*,, is liable 
to-revision and re-consideration by the Appellate Court 
at the hearing of the appeal. 44 L. W. i52=A.LR. 
1936 Mad. 600=1936 M, \V. N. 804=165 Ind. Cas. 
471. 

S. 5 Discretion exercised by Judge under S. 5, 
Litnitation Act, will not be interfered within revision* 
A.I.R. 1936 Pesh. 97=162 Ind. Cai. 416. 

S*5 There is no ground for the High Court to 

interfere under S. 115 Civil P.C., where an application 
for extension of time under S. 5 is rejected by the 
Court in the exercise of its discretion. 35 P. L. R. 
374“i53 lad. Cas. 259 (I). 

S. 5 Failure of Appellate Court to consider questfon 

of extension of time under S. 5, Limitation Act. 

Held, also, that the lower Court acted with material 
irregularity in rejecting the appeal without considering 
the question of extentsion of time under S. 5 and that the 
application for revision was competent* A I«R« 1933 
Lah. 260=145 Ind* Cas. 153. 

— S. 5 — Application for review time* barred — 
Proceedinga thereon are wishoat joriedlction. 

Legal duty of Judge to determine question of "suffix 
«icnt cs^use** fgr ^(teqsion of period — Where review 


application was prtma facie time-barred lower Court's 
order admitting it, without sufficient cause being phown 
lor delay, is not only irregnUr but without jurisdiction 
— Proceedings consequent on review must be set aside 
as of no legal effect. 29 I. C. 975. Foil. 1930 A*L.J. 
io 57=A.I.R. 1930 All. 815. 

S. 5 WTtcrc a lower Appellate Court has exercised its 

discretion to extend or refuse to extend the period of 
time allowed for {tiling an appeal the High Court has 
no jurisdiction ta decide whether the Court was or was 
not right in refusing to extend the time. 9 A.L.J. 292, 
Foil. Ill Ind. Cas. 8i6=A.I.R. 1829 All. 31. 

S. 5 Discredon exercised by the lower Appellate 

Court will not interfered with by the High Court. 103 
Ind' Cas. 90 = 28 Pat. L.R, 257=A.I.R. 1927 Lah. 908. 

S. 5. — No revision lies against an order refusing 

extension of time under S. 5, where it ought to be 
extended as at the best it amounts to an error of law. 
24 I.C. 872, Foil. 98 Ind. Cas. 892=A.I.R. 1927 Lah. 

43. 

S. 5 — Discretion of Court* 

In admitting appeals under S. 5 of the Act there 
must be a judicial cxerci>e of discretion on judicially 
congnisable facts and (he High CourU will not distrust 
the lower Court’s exercise of it discretion unles?^ for want 
of apprcciaiion and consideration of material facts on 
right principle. 8 L.B.R. 566=10 Bur. L.T. 221=37 
Ind. Cas. 815. 

S. 5 — Discretion of Court — Interference. 

Punjab Chief Court will interfere in exceptional cases. 
Particularly in cases of change introduced by the new 
Punjab Courts Act, on the ground of erroneous legal 
advice. 18 P*\V.R. i9i6=33 Ind. Cas. 808. ^ 

S. 5 — and C.P. Code, S* II5 — Revision of 

order ^Dclay in presentation of appeal — Order 
refusing to excuse if open to revision. 

An order refusing to excuse delay in presentation of 
an appeal is not open to revision even for showing that 
the appeal was in time. 24 Ind. Cas. 872 (Mad.). 

5. Borden of proofs See also Note 6« 

S. 5*— Dcligcnce is not a word which occurs in 

s. 5, and although it is frequently referred to in judgment! 
on Uie meaning of this section, the question of dcligcnce 
arises only in cases where there has been a delay beyond 
the period of limitation after the judgment from which 
the appeal is preferred has been delivered in accordance 
with law. Under that section all that the appellants 
have 10 do is to satisfy the Court that they had sufficient 
cause for not preferring the appeal within the period os 
limi tat son allowed. A.I.R. 1941 Rang. I94=fl94* Rang* 
L.R. 213=195 Cas. 296. 

S, 5— Illness. 

It is the duty of a litigant to know the last date on 
which he can present his appeal and if, through 
on his part, it becomes necessary for him to ask the 
Court to exercise in his favour the favour the pov«r 
contained in s. 5, the burden rests on him of adducing 
distinct proof of tht sufiiciene cause on which he relicss* 

A certificate obtained from a native physician wme 
time afrer the appeal has been filed in which the physician 
himself does not say that he treat the appellant is of no 
evidentiary value and cannot, be relied upon to ^how 
that the appellant was ill so as not to be prompt m 
the appeal. AtI.R. 1938 Nag. 156 I.L.R. (*93®) 

409= 173 Ind* Cat. 36g* 

— — S* 5 — For the application of S. 5, sufficient cause to 
satisfy the Court is necessary. (1936) 38 P.L.R* 3H* 

S. 5 — Where no reason is shown why when th® 

applicant was away at another place, he should not na 
given instructions to his Advocate to proent the appea 
in time and there is no medical certificate or 
other corroborateivc evidence to support Aj alle^atioii 
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of the c«e, even though the Hi^h Court itself would 
have arrived at a different conclusion if it had heard the 
case as Court of first appeal. A.I.R. 1026 Lah. 44<s 
Foil. 123 Ind. Cas. 83 

““S. 5 — Interference with — When justified. 

In matters of discretion a Court of second appeal 
ought not and ordinarily dose not interfere with the 
exercise of discretion on the part of the subordinate 
(^urtSy but that non-interference must necssarily be 
limited to cases where there is sufficient material on 
record lo justify the exercise of discretion in any parti- 
cular way. \Vhcre> however, it appears that the lower 
Appellate Court lias exercised its discretion in a judicially 
unsound manner without proper legal materials to 
support its decision, the High Court will surely interfere. 

A memo, of appeal was accepted by the appellate 
Court after the period of limitation had expired, xvithout 
enquiring into sufficient cause for condoning the delay 
in the presentation of the memo. The appeal was 
accepted on merits setting aside the decree of ll»c 
lower Court : 

Held, that the appellate Court acted wrongly in 
entertaining appeal as it had no jurisdiction 10 touch 
the decree, and decide the case on merits on the basis 
of time-barred memo. 2 $ Mad. 166 Foil. 114 Ind. Cas. 
6 i2=s!I N. L J. i86®sA.I.R. 1929 Nag. 8. 

S. 5 — The Court of second appeal cannot consider 

the sufficiency or otherwise of the reasons given by the 
lower Appellate Court for declining to exercise his 
discretion under S. 5. 95 Ind. Cas. 565*A.I.R. 
1926 Lah. 542. 

S. 5“'rhc dUcrction under S. 5, is a judicial one 

and when It is not exercised after appreciation and consi- 
deration of such facts as arc relevant and after appli- 
cation of the right principles lo those facts, the High 
Court can interfere in second appeal. 94 Ind. Cas. 
386^ A.I.R. 1926 Lah. 445. 

— S. 5 — Where discretion has been exercised one way 
or the other by an appellate Court undrr S. 5, the High 
Court will not inicricrc in second appeal. 91 Ind. Cas. 
865 *«A. 1 .U. 1926 All. 252. 

— S. 5 Olficrelion, judicially exercised — Appellate 
Court will not interfere. 

Where a Judge purporting to cxerrbr discn'iir^n dorjs 
so under the view that Uicrc is no gcr^cral ruh' when in 
fact there is one which hr ought lo follow a.s bcintr binding 
upon him, he misdircris himself as to ihc law to hr 
applied to the case ; lie not exercise a jiidicial 

discreuon and an apprlhiic Court .should cither rrmand 
the case or exercise ihc discretion itself ; but where lie 
docs exercise a Judicial discretion, the High Coun will 
not interfere in second appeal. 74 Ind. Cas io 39 -. 2 l 
A.LJ. 319 = 45 All. 432=4 L.R.A. Civ. i78-A.LR. 
l9a3 All. 455. 

*^8' 5 — Dlacretioo of Court — No Interference in 
•eeond appeal. 

When l^wer Appellate Court has considered ihr matter 
carefully and decided that the period of limitation nerd 
not be extended under S. 5, the Cliicf Court IwiU not 
mtcrfcrc in second appeal. 92 P.R. i 9 I 6 = 36 Ind Ca . 
614 . 

—8. 5— DUcrction of Court— Second aDDeal~ 

Sufficient caoeo ^ 

“ Sufficient cause •• is a question of fact and there 
can be no second appeal as to the exercise of discretion 
by the Lower Court. 43 P.W.R. 1916 = 88 P.R. | 9 M>= 
SSa PX.R. 19 i 6=35 Ind. Cas. 67 . 

5— DUcrollon of Court— Second appeal. 

If the Lower Appellate Court has come to a definite 
finding as to the * Sufficient cause ’ for filing an app^ 
beyond time, High Court will not interfere in second 
ippeal. 20 C.W.N. isoS= i Pat. L J. 485= 1 Pat. L.W. 
M9*95. Caa.868. 


Court— Interference in Second 

Where the Lovver Appellate Court has refused to act 
under S. 5 and dismissed the appeal, the High Court 
will nor mtr.fcrc m second Appeal unless the Lower 
t-oui t lias acicrl arbiianlv and without exercising discre- 
tion. 9 A.LJ. 292 = 14 Ind. Cas, 59. 

discretion — Second appeal— Civil 
:i882), S. 584. 

Wiiere an appellate court dismissed an appeal as one 
presented out of time after conridcration of all the facts 
and not arbitrarily, dicre is no legal ground lo interfere 
with such exercise of disci ciinn in scomd appeal. An 
appellant wiio ou^hi to have appealed to the Dbtrici 
Court wilhin .a month, but was un Icj the impression 
that tlK ai)p<*al lay to the Iligl. Court owing to a bona 
fide mistake as to % aliiaiion, disc/^jveiod the mistake 
afier linic anri prelcricd ihi' appeal lo the District Court 
more than a month after the dicovery of the mistake. 
The District Judge having rcfiiMd to excuse the delay 
on the ground that the d^hy after discovery was unex- 
plained : — Hold, that il cre was no ground for a second 
appeal. 1902 A.W.N. 2 o 3 = 25 71. 

— S. 5 — Delay in appeal — Dismissal of Karnam— 
Suit — Reforcnco to Revenue Court— Proceedings 
in Revenue Courts^ Appeal — Delay -’Disereiion to 
excuse — Duty of Appeallate Court : 

A zemindari karnam, dirmis<cd by the zemindar in 

1893, applied for redrevs lo the Revenue authorities in 

1894. Having bren referred to a civil suit, he filed this 

suit fora declaration of hisriglit lo the office and for 
recovery of its emoluments in the District Court 

ofSatur. On January 29. 1B98, the* Muu^if dismissed 
the suit a>; he was of opinion that Act II of i3g4 ousted 
tliC jurisdiction of civil courts. I hc plaintiff obtained 
a copy of tlie jiidgmcnt on February IH and moved the 
Deputy Collector on March 5. The petition having been 
rejected on June 13 , l)e appealed to the Celleclor on 
July 25. copy of the ordr-r reje< tiug his petition liaving 
been I’urnishrd 1 » nim on the 14th. Thi> appeal \v.\^ 
rcjccicd <*t\ die ijih November. A copy of tliis ord<T 
he obtaini*<i on December 7, and ihe lecorcls were 
reiurmd to him on the 2{hh. .Now* Ik* prefenal an 
appeal lo the District Crnu t against the order of the 
Miinsif dated Januai V 2 g, i 898 , on die 4th Jrnuary 1899. 
Tl»e ^>ubo^dillUle jMd'<e ol'l'inncvrlly who fieaid the 
appeal excused the delay on the ground tlial the appellant 
was milled by ihe Dii^tricl Mumifand hiid lost time by 
trying to follow his adv ice. But he did nut cnnri lcr 
the delay b»uwcrn .November 25, >898, an<l January 

4 . 189O1 in filing the appeal. Held l^y BonsiOn and 

Boddam, JJ., that (he suit being one for satisfaction of 
wrongful dismisstl under S. 11 of Regulation XXV of 
(802. was triable bv a District Muiuif and not by a 
.Subordinate JiKige. S 7 of Regulation XXIX of 1802 
has nn a(>plication lo Mjrh a suit. Per Benson J. — Act 
II i»f 1894 was not a()p]icabh* to such a suit a*; the same 
came into force only in 1897 as regards this z.amindaii. 
Held by the Court (fien-on, J., HiJiseutiug) that the delay 
was incxcunabU and tl<e appeal was barred by limitation. 
.\ri appellate tribunal should not interfere with the 
discretion of the lower court where if has b<'cn 
exercised judicially after a comiderali*>n of all the facts. 
But where, as in thU rase, facts having a material 
bearing on the exercise of a discrctir^n havr not l>een 
considered, the exercise of di.'crclion is judicialK 
unsound and i^hould be corrected. (1901) 23 M. 

f66=ii M.L.J.406. {I’.B.}. 

— S. 5 — Discretion of Conri — Interference under 

5. 1 15, Civil Procedure Code. 

The question of excusing the delay and the question 
whether sufficient cause for excusing the delay is made 
out are csseoually within the discretion of the Court 


—S. 5 — ^Judicial 
Procedure Code 
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of the applicant that he was ill at all, the applicant 
ruMst be hrM to have failed to discharge the onus that 
lies upon iiiin to Miisfy the Court that he had sufficient 
<auseliir not preferring the appeal within the time 
limit' d by law. A.I.R, 1936 Rantj. 183=14 R. J55= 
162 Ind. Cas. 6^4 (2i. 

— S- 5 — Section 1^. I,im. Act imposes a duty upon the 
C* tnt to disnti^s a suit or an application^ which is out 
of time unkfs tlje <lr|ay can be condoned under S. 5* 
In cajc relief under S 5 \< claimed, the burden lies 
heavily on the persfui who claims it of adducing distinct 
proof of the sufneient cause A.I.R. 1936 Sind 169=30 

S.b.R* 242 i6j Ind. Cas. 91. 

— —S. 5 — Misleading of letter of Counsel's clerk — 
Non-production of letter. 

Wfirrt' tin* |)tTi<Kl limitation for filing an appeal 
expired on D<'(emher9, iq3t. but the appeal was filed 
on DeceiidK-r 19, I93J« ^uid S. 5 of the Lim. Act was 
called in aid on the ground that the appellant had 
made a mistake in reading the date in the letter sent to 
him by his Counsel's clerk and the letter itself was not 
pp.iduccd t 

Held, that under the circumstances of the case, the 
appellant had not made out sufficient cause for the 
delay in filing the appeal. 9 O.W.N. 227=A»I.R. 193a 
Oudh 167=136 Iml. Cas. 338. 

— S. s — It is the duty of a litigant to know the last 
day on whirli he can present his appeal, and if. through 
delay on his part, it become necessary for him to ask 
the Court to exercise in his favour the power contained 
in S. 5, the burden rests on him of adducing distinct 
proof of the sufficient cause on which he relies. 24 
S.L.R. 4I5«A.I.R. 1931 Sind 58=132 Ind. Cas. 473, 
5 — Onus. 

It is the duty of the litigant to know (he last day on 
which he can present his appeal and if tiierc is delay 
the burden rests on him of adducing strict proof of the 
sufficient cause ou which he relies. 41 M. 412=34 
M-b.J. 63 = 4 P.L.W. 54 «i6 A.L.J. 57=7 J..W. 

156 = 23 M.L.T. 101=2? C.L.J, 253=2 P.L.R. 1918 = 
22 C.W.N. 481 =21 Born. L.R. 541 = 1 1 Bur. L.T. 121 = 
(1918) M. VV. N. 906=45 I.A. 25=43 Ind. Cas, 
493 C.}. 

6. Delay not explained. 

S* 5* — Delay not explained. — Extension cannot 

be allowed. 

The decree of the trial Court was passed on 29th 
August, I924. On 22nd October, i924, the appeal was 
field. Application for copies was made on 17th 
September, i924. The application was returned for 
correction of particulars on 2nd October, 1924, It was 
rc-ficld on 3rd October, 1924. The copies were 
ready for delivery on 9th October, 1924. Actual delivery 
was taken iith October, 1924. There was no affidavit 
cxplainting the delay, or the facts as to what happened 
between the 3rd and nth: 

Held, that no ground was shown for extension of time 
under S. 5. 98 Ind. Ca^. 942 = A.I.R. 1927 Lah. 59. 

S. 5. — It is a wclbrccogni^ed principle that a peti- 
tion field out of time must show on the face of it the 
reason for delay, and there must further be an express 
prayer for condonation of the delay under the section. 
92 Ind Cas. 179=4 766=/ P.UT. 362=A.I.R. 

1926 Pat. 73. 

S. 5. — Delay of 53 days owing to negligence of. 

Dewan of plaintiff — Delay was not excused. 

The reason for not filing the copy of the decree 
appealed against, along with the memorandum of 
append was that the Dc^van of the appellant did not 
send a copy of the decree along with the papen to be 
field and as the last day for filing the appeal was the 
7th November^ the clerk of the Vakil for the 


appellant, field the appeal without the copy of the 
decree. On ihc application to set aside the ex 
parte order excusing the delay, no affidavit had been 
filed either by ihc appellant or his Dewan or any 
other person explaining why a copy of the decree was 
not sent along with the o^her papers or why there 
was a delay of 53 days: 

Held, that the delay has not been properly explai- 
ned. 72 Ind. Cas. 308=17 M L.VV. 352=32 M.L.T. 
232 = 1923 M.W.N. i 64 = A.I.R. 1928 Mad. 482=44 
M LJ. 279. 

S, 5 — Delay not explained --EfFect. 

If the plaintiff has brought his suit just within limitation 
no adverse inference can be drawn from the delay 
but when each day's delay entails additional loss on 
a plaintiff, his omission 10 bring a suit until just before 
the exptty of the period requires some explanation 
without which hi^ case becomes doubtful. 34 Ind 
Cas. 6I7 (Mad.) 

— — S. 5 — Delay ooc explained — Effect 

Omission to account for the major portion of the 
delay in presenting an appeal will divscntitlc a party to 
benefit under Uiis section. 3 L,W. 109=19 M.L,T. 86 
=32 Ind. Cas, 579. 

■ — S> 5 and ^ . P. Code Order XXII 22* 9 — Delay 
explained— Effect. 

An application made on 2nd October, 1914 for setting 
aside an abatement which took effect on the 23rd of 
November, 1913, 1^ barred by limitation especially when 
no excuse shown for the delay in bringing the legal 
representative on record and setting aside the order of 
abatement under O. 22, R. 9 of the C.P.Godc.i6 M#LR« 
547=26 Ind. Cas. 472. 

S. 5 — Delay not explained — Effect of. 

When the delay is not sufficiently explained it should 
not be excused under S, 5 of the Act. 12 A*L.J 
837=25 Ind. Cas. 30. 

7. Discretion and duty of Court. 

S.5. — The Court is not bound to show indulgence to, 

a litigant, who is not prompt in seeking his remedy, by 
extending time under S. 5, Lim. Act, A.I,R. i94* 
Oudh 488=1942 0,W.N. 475=1942 A.W.R. 3®9 (3) 
= 202 Ind. Gas. 87. 

S. 5 — A Court is not bound to show indulgence to a 

litigant who is not prompt in seeking his remedy, 
68 Ind. Cas. 777=A.I.R. 1923 Lah. 96. 

— S. 5 — Delay of several years. 

Where the order appealed against wa^ passed several 
year ago, the Court should be reluctant to grant the 
necessary extension except on vcr>* sirong grounds. 
A.LR. 1942 Oudh 339*1942 O.W.N. 248=1942 
A.W.R. 173 = 199 Ind. Cas. 601. 

S. 5 — The question of excusing the delay has to 1^ 

approached from the point of view of the petitioner 5 
conduct rather than of the advantage gainend by the 
other side. A.LR. 1942 Mad. 170=1941 M,W.N. 9“9 
=(1941) 2 M.L.J. 873=201 Ind. Gas. 84 
— — S, 5 , — ExtenoioD of time on equitable gronnda. 

Obiter. — Where rights of third parties have not 
intervened, it is not only in the power, but it the 
duty of the Court to relieve a party of the injtuy 
done to him by it, by reason of its mistakes and 
defatilts or mistakes and defaults of its offieers 
inadverteaily committed. The principle, Actus curfae 
nemiaem gravabit ought to be applied even when 
for relieving a parly from such injury, the Court 
to consider the question of time. Consequently, the 
Court should grant the extension of time on equiUblc 
grounds apart from S* 5 40 C,\V.N. 680= A.LR* *93® 
Cal, 343—63 C. 1079=166 Ind. Cas. 641. 

S. 5— The Court has a discretion under S. 5 to excu^ 

delay that takes place between the date on which the 
copy of the decree is delivered to the applicant and the 


557 


LIMITATION ACT (I908)j S. 5 — 6. Delay not explained. 



date of actual filing of the appeal The discretion is within time. A valuable right accrues to the onnn«.'fr 
judicially exercised when the Court thinks that that party by reason of the appeal having become hi * H 
lime is reasonably necessary for the appeal to be by time. 2 Lah. 277, Foil. 73 Imj. Cas om — A i d 
prepared, ii O.W.N. i359=A.I.R. 1935 Oudh 30= 1923 Lah. 144. ' ' 

10 Luck. 2', 0=152 Ind. Gas. 419. S. 5— Merits of case. 


S. 5 — Discretion of Court. 

Wheihcr there is sufficient cause within the meaning 
of S. 5 is a question of fact, and on account of the 
elasticity of the term “ sufficient cause, the Court 
has a wide field of discretion in determining what, 
in tlie circumstances of a particular case, amounts to 
sufficient cause, but it gives no countenance to the 
view that a lim'vbarred application not falling within 
the purview of R. 5 , can, in the exercise of discretion, 
be admitted, A.I.R. 1935 Rang. 466=13 R* 595=^59 
Ind. Cas. 845. 

S. 5 — Dclav in filing appeal is excusable if Court is 

satisfied that the petitioner was prevented from filing is 
on the last day oflimitation prescribed. {1931) M.VV.N. 
n6i. 

S. 5 — Reasonable diligence ts the test, 


An appellant filing in time but in a wrong court 
under a bona fide mistake may be allowed to put the 
mistake right unless disentitled by laches on his part- 
but not when he appears to have no substantial nnint tn 
argue. 14 A.L.J. 212=33 Ind. Cas. 54$, 

Ss. 5 and 12— Merit's of case— Consideration 

of — Time for obtaining a copy. 

Where a party wishing to file an appeal waited till 
the 9 o days were about to expire and then applied for 
judgment and decree and was asked to present the 
application at the proper place and the appeal was 
consequently filed a day too latr it was held that he was 
not entitled to an extension of lime and that the pica of 
the appeal being a strong one and likely to succeed 
would not entitle him to indulgence 66 P.W.R. 1912 
= I7 oP.I..R. 1912 = 13 Ind' Gas. 714. 


Where in case of a belated appeal the delay having 
been due to the mistake of a clerk, the Subordinate 
Judge refused to exercise discretion favourably on the 
ground tliat the mistake of a clerk is tantamount to the 
mistake of a party. 

Held, that the sole index for the exercise of such 
discretion is whether the appellant has actetl with 
reasonalblc diligence. A.I.R. 1917 P.G. 156, Foil. 119 
Ind. Cas. 447 = A.I.R* 1929 All. 351. 

— — S. 5 — Court Khould exercise its discretion in 
each case. 

In dctcninikiug whether tlicrc is a sufficient cause tlie 
discretion of the Court ha< to be exercised 00 all the 
facts in each particular case, no vide and general rule 
can be laid down. 

Where, from ordinary point of view, the mistake had 
been made without any real excuse. 

Held, that there was not “sufficient causc’^ within S. 5, 
A.I.R. 1928 Cal. 249. f 

S. 5 — Di^^crelion nllowrd by S. 5 should be exer- 
cised only when application is made beyond time but 
wiffiout delay. 100 1 ml. Cas. 727 = A. I. R. 192? All. 
386. 

— — S* 5 — Laches. 

In exerctfiing discretion in favour of the applicant 
under S. 3 of the Limitatiun Act, ihe Court must be 
latiified that the applicant was not guilty of unneccs* 
lary laches. 86 Ind. Cas. 270=12 O. L.J. 9i=2 
O.W.N. 58 = 28 O. C. 378 = A. I. R. 1925 Oudh 
37 U 

^"8. 5— Bad case 00 merits — No gronod for ref- 
osml. 

The lower Appellate Court did not apply its mind to 
the question whether having regard to the circumstances 
under which the appeal before it was filed after the 
expiry of the usual period of limitation, appellant 
should be granted an extension of time. The only 
ground on which it refused to extend the time was that 
m iu opimon the appellant had a bad case on the 
merits. 

Hold, that this is wrong and under the circumslanccs 
the Higli Court should interfere as no proper thought 
was ffkven to the cause of presenting appeal out of time. 
The Tower Appellate Court had not used its discretion 
Judicially and reasonably. 12a Ind. Gas. A.I.R. 
1930 Lab. 1068. 

g. 5— Merits — Immaterial. 

e That the appellant has a good case on the meriu is 
not m ground for excusing dday in the appeal 


S. 5 — Merits of the case. 

The Court would excuse the delay in the presenta- 
tion of an appeal if there are any merilp in the ap|)el- 
lam's ca^e. But when the appeal i$ on a mere techni- 
cal ground the principle of technicality defeating 
lechnicalily may well he brought into play. 25 Ind. 
Cas. 28 (Mad.). 

S. 5— Copy of mailt conneciid judgment not fiIc<U 
Time was expended. 96 Ind. Cas. 4i6-»8 L.L J* 239 
= 27 P.L.R. 841. 

——S. 5— Discretion of Court— Extension of time 
—Subsequent amendment of dccee. 

The defendants arc not obliged to appeal at a tinn* 
when the plaintiff had, within the periorl ol 90 days 
allowed for an appeal, already applied for an amend- 
ment and in any event the Court would grant an ex- 
tension of time under S. .5 of the Limitation Act lu 
the defendants 64 P.R. iqiqs^^Si Ind. Cas. 712 . 

— ' —S. 5 — Discretion of Court. 

Where in a redemption 'uii the Lower C<jurt franked 
two issues, viz. (t) as to limitation and (2) as to the 
amount due to defindant and decided (he fust issue 
in favour of the plaintiff on 22nd Marcli and the 2 nd 
issue on jiU May and the defendant appealed to the 
Dt. Judge againM the final order on 25ih June but the 
Dt. Judge rejected the .ippeal as lime-barred, calculat- 
ing the lime from the 22nd March. Held, on ajipcal 
(1) chat the orde< ol the 22nd March was not a preli- 
minary decree against which a separate appeal could 
have been prcfcircdand therefore the appeal was not 
barred by time (2) that even if technically it was 
tiinc-b.irred, it was a fit ta.se for excuse under S. 5 of 
the 1 imitation Act. 7 P. R. 191 7 " 39 # Ind. Cas. 
too. 

Sa. 5 and 12 — Diacretion of Court — When exer- 

claed — Expiry of time allowed for appeal 00 a 
holiday. 

Indulgence under S> 5 on tlic ground of mistake is 
only allowed where it is shown that the appellant has 
acted with due care and diligence and in computing 
(he period prescribed for an appeal time taken to 
obtain copies it excluded only if the application for 
copies is made while the right of appeal subiists. So 
where the last day of limitation expired on a holiday 
and an application was made for copies on the re- 
opening day and the appeal was filed as toon as the 
copies were received, it was held that even deducting 
the time tpent in obtaining copies the appeal was tinic- 
barrecL 55 P.W.R. 1916=^125 P.L*R. 1916 = 79 P. R 
I9 i 6«35 ind. Gas. 233. 


S59 


LIMITATION ACT (1908), S. 5 — 7, Discretion ojt Court. 



5 —Discretion of Court -Letters Patent, S# 15 
— Power of High Court* 

Under N(>cci xl circumstanrrs the Higli Court can 
\hd<‘ oxiciidcdi rxt('nd the lime by more lhan 5 years 
for preferring an appeal under S. 15 of ihc Letters Patent. 
34 Ind. Cas. 584 !Cal. . 

S* 5 — Discretion of Court* 

In an ajipcal from a decree filed beyond ihc period of 
liinilation iroin ihr‘ date of decree but within time from 
the date oi its anu ndineiu the appellant is to be limited 
to the ^roiiiKl/ ol appral referring to the amendment 
unless lie can claim brnefit under S. *>. 34 Ind. Cas. 

356 (Cal. . 

Si 5* Discretion of Court — Not to be fettered — 

No set rules should be laid down. 

In ilic admission of appeals filed out «»r time the dis- 
( ret ion o| (be appellate Court should not be fettered by 
any definiU: or crystallised set of rules. 19 C.W.N. 
1 1 13 « 3 l Ind. Cas, 705. 

Ss. 5 and 14 — Discretion of Court — Admission 

of appeal after time* 

When tlin lime for appealing is once passed, a very 
valuable right is secured to the successful Jiiigant and 
(Jic Court must be fully satisfied of the justice of the 
ground for an extension of the time for attaching the 
decree an<l thus perhaps depriving the successful litigant 
of the advantage Ik* lias obtained. 30 B. 329, Rcl. upon. 
There is no analogy between Ss. 5 and 14 of the Act 
and the latter section cannot be of any use in the exercise 
of discretion under S. 5 of the Act. 17 C.L.J. 596* 
2U Ind, Cas. 513. 

Ss. 5 and 14 — Construction. 

S. 5 of the Act allows a discretion, the wording being 
* May be admitted/ while S. 14 allows no such disrrclion, 
the words being ‘ shall be excluded 254 P.L.R. 1913 
= 159 P.W.R. 1913 = 20 Ind. Cas. 3. 

S. 5 — Discretion of Court — Appeal filed without 

copy of decree — Appellant ask^ to file on next 
hearing day — Copy filed after expiry of limitation 

Where an appeal was filed without copy of the decree 
and the appellant being asked to file it on the next dale 
of hearing and being misled by the order, filed it, long 
after the period of limilation had expired on the date of 
the hearing, it was held that there was sufficient cause 
for not filing the appeal in time. 189 P.W.R. 1912^ 
14 Ind. Cas. 244. 

S. 5 — Discretion of Court. 

Whether the application for permission to appeal 
in forma paupnis be treated as falling under S. 5 or under 
S. 7 » result w'ould be the same. For an appeal the 
Court has jurisdiction to excuse delay under S. 

34 Bom. 589^12 Bom. L.R. 694=7 Ind. Cas. 944. 

” Ss. 5, 7 — Application for leave to appeal ** in 
forma paoperls Delay— Excuse of delay— 
Minor applicant. 

The plaintiff, a minor, filed a suit m forma pauperis 
for a declaration that he was the adopted son of vyankat 
rao and to recover possession of his property* Tnc suit 
was dismissed on 10th February, 1908* Air application 
for leave to appeal in forma pauperis was presented to 
the High Court on the loth April, 1908, but having been 
beyond time it was rejected. On an applica^n to 
excuse the delay, the High Court excused the applicant 
being a minor and S. 7 of the Limitation Act, 1877, appli^* 
At the hearing the respondent objected that the applica- 
tion for permission to appeal in forma pauperis must be 
treated as an appeal and that S. 5 and not S* 7 of the 
Limitation Act, 1877, applied to it. Held, eventing 
the contention that whether the application be treated 
as falling under S. 5 or 7 the result was the tame. If it 


fell under S. 5 and was an appeal, then, under the 
second p.^ragraph of that section which applied to appeals 
the Court had jiirisdiclion to excuse the delay. If, on 
the other hand, it be irratrd as an application and fell 
under S. 7 it w'as clearly within lime and there was no 
need of excusing delay because the section provided that 
a minor son could apply even after he had attained the 
age of majority but within a period prescribed. 12 
lk>m. L.R. 694 = 34 589 = 7 I*^d. Cas. 944. 

S. 5, Art* 157 — Delay in filing appeal — Excuse 

of delay. 


S. 5 gives the Court a discretion which in respect of 
jurisdiction is to be exercised in the way in which Judicial 
power and discretion ought to be exercised upon principles 
which arc well understood, the words “ sufficient cause ” 
receiving a liher.1l const rut lion so as to advance sub- 
stantial justirc when no negligence nor inaction nor 
want of bona f ides is imputable to the appellant. 11 
M. 269, followed. Delay on the part of the Government 
in filing appeal against acquittal not excused. 9 Bom. 
L.R, 893 = 6 Cr. L,J. 22!. 

S. 5 (s-Ai — Appeal, “ in forma pauperis 

— Courtis duty. 


The word appeal ” in S. 5 of the Limilation Act 
docs not include an application for leave to appeal 
in forma pauperis, 2 M. 230, 12 A. 19 approved. The 
.Court is bound when an application is out of time to 
dismiss it, even alt!u>iigh the point may not be raised by 
the other side. Bui where an application for leave was 
dismissed their lordships allowed the applicant to file 
an appeal on payment of full Court-fee within a certain 
lime. 8 C.W.N. 906=30 C. 790. 

S. 5 — Discretion, exercise of. 


When the time for appealing is once passed, a very 
valuable right is secured to the successful litigant and the 
Court must* therefore, be fully satisfied of the justice of 
the gnmnds on which it is sought to obtain an extension 
of the lime for attacking the decree and thus perhaps 
depriving the successful litigant of the advantages which 
he has obtained. Held, also, that where the lower Court 
ha<l exercised its discretion in one way, it is for the appel- 
lant to sltow that the discretion bad been exercised arbi- 
trarily or without proper material to support its decision. 
(1906) 8 Bom. L.R. 858=31 B. 33. Also (1905) 7 Bom* 
L.k. 965=30 B. 329. N 

S. 5 (s-A) — Appeal io forma pauperis 

Leave to appeal refused — Time granted to fils s 
regular appeal — Discretion of C^urt. 

Where a District Judge, after refusing an applicMl 
leave to appeal in forma pauperis granted time beyond the 
expiry of the period of limitation for the applicant to file 
a regular appeal on the full Court-fee, Held, that inasmuch 
as the apperi could only be admitted by the aid of S. 5 t 
Limilation Act, the Court must be taken to have cxcrciw 
the powers conferred by the section, although the section 
was not referred to by that Court. 1004 A.W.N. 24=® 
26 A* 329. 

8, Dnty of applicant* 

See also NOTES. 


.. 5 — Duty of applicant. 

The applicant is only required to satisfy the Cour* 
that he was unable to present his appeal in 
account of seme misadventure on the Iasi dale on wbich 
it ought to have been presented ; it is not necessary 
for him to account for bis inactivity during ^hc entire 
period prescribed by law. 34 C.W.N. 1 119—58 Cal. 549 
=A.I.R. 1931 Cal. 298. 

5 — An appellant who wilfully leaves the 

U 

period of limitation prescribed 


tion and presentation of his appeal to the last day of the 
of limitatioQ orescril^ therefore if guilty of 
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grace and is not entitled to an eaciension of time if some 
unexpected or unforeseen contingency prevents him 
from filing his appeal within lime. 12 N.L.R. 171, 
Foil. 119 Ind. Cas. 679=.\.I.R- 1930 Nag. 121. 

—— S. 5 — .\ppcUant unwell in the last portion of limita- 
tion and filing his appeal two days later — Two days 
delay should be excused, but the whole period of sickness 
cannot be excused — The period of sickness is not to be 
added like the period for obtaining copies. 119 Ind. 
Cas. 215=6 Rang. 57i=A.I.R. 1928 Rang. 165. 

S. 5 — Appellant seeking to avail of S. 5 must ex- 
plain each day of delay. (1937) 39 P.L.R. 897. 

S. 5 — It is settled law that in order to have the 

benefit of S. 5 it is the duty of the appellant to explain 
the delay for every day that elapses beyond the period 
allowed by the Limitation Act for filing an appeal. 
103 Ind. Cas. 4g8 = A.I.R. 1927 Lab. 717. 

S. 5 — Equitable relief. 

Persons who desire the assistance of the Court in 
obtaining equitable relief must come quickly. In each 
case it is a question to be decided on the facts whether 
the delay on the part of the plaintiff is such that the 
Court ought not to exercise its powers. 72 Ind. Cas. 
868=46 Mad. 148=1928 M.W.N. 1 = 17 M.L.VV. 
2 i 6=A.I.R. 1923 Mad. 284=44 M.L.J. 107. 

9. Ex parte admission. 

■— S. 5 — Ex parte admission. 

Where an order admitting an appeal and condoning 
the delay is made ex parle, a Court has jurisdiction to 
re-consider, the question when the appeal comes for 
hearing. A.l.R. 1917 P-C. 179. ^o\l. in Ind. Cas. 
8i6=A.I.R. 1929 All. 31. 

S. 5 — Admission of a timc-barrcd appeal on hearing 

the appellant only on the grounds of sutfici«-nt cause 
cannot be revised where the respondent did not object 
to the admission in the course of his argument. 80 
Ind. Cas. 6 i7=A.I.U. i 9»5 Oudh 148. 

8. 5 — Where an ex parte order is passed excusing 

the delay under S. 5, Limitation Aci, It is open tc» the 
other party to apply to have it set aside Courts no doubt 
have power to excuse the delay in the presentation «»l a 
copy of the decree appealed against, if they are satisfied 
that the discretion vested in them under S. 5 of the Limi- 
tation Act should be exercised in favour of the appellant. 
72 Ind. Cas. 308 = 17 M.L.W. 352=32 M.L.T. 232 = 
1923 M.W.N. i 64=A.I.R. 1923 Mad. 482=44 M.L.J. 
279- 

S. 5 — The admission of the appeal subject to objection 

was irregular. An appellate Court ought not to interfere 
with the discretion exercised by the Court below, merely 
because, upon the material before it, it might have arrived 
at a different conclusion. But where no discretion at all 
it exercised it is certainly open to the party aggrieved 
to raise the question on appeal. 64 Ind. Cas. 55 = 
1922 P.H.C.C. 20 = 3 Pal. L.T. 110=6 Pat. L.J. 4.^ = 
A.l.R. 1922 Pat. 47. 

—8. 5 — An order admitting and appeal ex patU, is not 
binding on the rcsjwndent, who can at the bearing raise 
any omection to such admission, that is legally possible. 
63 Ind. Cat. 726 (Lah.). 

- " 8. 5 — An ex parle order granting an application for 
egteuse of delay in applying for leave to appeal as a pauper, 
may be eoruidered at the instance of the party prejudi- 
cially affected thereby, bo Ind. Cas. 212 = 12 M.L.W. 
500. 

— 8. 9— Es parte admiaaion — Soffidiieat caose — 
Borden of pro^— Doty of Court to sleclde the qnea« 
Ums of excaalsic the delay before final heaiLsg— 
^^neerion of limitation — Poseer to decide. 

An appellant seeking the benefit of S. 5 of the Limi- 
Man Act must adduce distinct proof o( fu&ient cauw 


on which he relics and must furnish a dclailcd affidavit 
explaining the cause of the delay. Where an Appel- 
late Court exercises the discretion vested in it, it must 
record the reasons for allowing an exicmion of the period 
of Limitation, Where a respondent fails to object to 
the admission of a time-expired appeal, the Court is 
not precluded from considering the question of limitation- 
Even an agreement between the parties that the objection 
should not be raised would not pnrvcnt the High Court 
from interfering. The practice of admitting appeals 
out of lime provisionally without notice to tlic^rcs- 
pondcni and allowing objection to its admission to be 
taken at the hearing should be discontinued. 54 Ind. 
Cas. 36 (PatO- 

Sa 5 — Ex parte adinis^sion— Appeal filed after 

time — Effect of* 

The admission of an api>cal after ihe pe riod of limita* 
tion fleprivcs the rcsprmdeni of a valuable right, for it 
puts in peril the finality of the decision in his favour. 
Where therefore an order for such admission is made 
expa/U. it is open to consideration ai the respondent’s 
instance at the hearing. It i.s an implied term of the 
order. The question of limitation should not however 
be left open till the hearing of the appeal. Tlie Courts 
in India should adopt a j^roecdure which will secure to 
the stage of admission the final det«*rniination of any 
question of limiiaiion affiriing llie competence of an 
appeal. 41 Mad. 412^*34 M.L.J. 63=^4 P.L.W. 54 = 
16 A.L.J. 57»-7 LAV. 136 = 23 M.L.T. 101=27 C.LJ. 
253 = 2 P.L.R. 1918= 22 C.W.X. 481—21 Bom. L.R, 
541 = 11 Bur. L.T. i2I=(i9i 8> M.W.N. 906=^45 LA. 25 
= 43 Ind. Cas. 493 (P.C.). 

S« 5 — Exparte admis»sioi> — Right of respondent 

to contest* 

A respondent is entiile<l to contest an ex parU order 
extending the appeal time. 90 P.L.R. i9i5-»46 P.R. 
>915 = 71 P.W.K. 1915*29 Ind. Cas. 265. 

S. 5 — Ex parte admission — Competency of 

Court* 

Where an appeal has been provisionally adfuiiied, 
Judge can entertain and decide tlie question wheihc>* 
there was sufficient cause for cxi<*nding the time for 
appeal under S. 5 of the Limitation Act. 38 Bom. 613-5- 

16 Boni. L.R* 516 = 25 Ind. Ca.s. 369. 

* S* s — parte admission — If can be set aside 

by the successor of admitting Judge* 

An ex parle order by a Judge admitting an appeal pre- 
sented out of lime can he questioned and set aside by his 
successor in office at the final hearing of the appeal 
after notice. 9 M. 450 ; 21 M. 228 ; 34 C. 216 ; i L.W. 
440, Foil. ! L.W. 517=27 M.L.J. 147 = 16 M.L.T. 100 = 
(1914) M.W.N. 619 = 25 Ind. Cas. 746. 

S* 5 — E* parte admission — Objections over- 
ruled and appeal admitted — Effect* 

White, Oldfield^ y.y — W'lierc notice as to 

why delay diould not be otcused was served by appcL 
lant’s vakil but without proper order from Court and 
the appeal was admitted on appearance of other res- 
pondents and after hearing them, held, the respondent 
was not entitled on the hearing of the appeal to set up 
want of notice of proceedings in the Admission Court. 
Notice without proper order of Court is a nullity and 
cannot by roerc inaction amount to an estoppel. 25 
M-LJ. 281 =(1913) M.W.N. 751 ==21 Ind. Cas. 96. 

S* 5 — Ez parte admisi»ion — If respondent 

object afterwards* 

The order admitting an appeal ex park ran be re- 
opened on the objection of the respondent at the hearing, 

17 C.L.J* 596*20 Ind. Cas, 513. 

8* 5— E* parte admission by Dt* Judge 

Transfer to Sob-Judge* 

An appeal wa» admitted by a Dt. Judge under S. 5 
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of the Limitation Act. on the ex patle statement of the 
appellant, the respondent not having entered appearance. 
The case was thereat ter transferred to Sub-Judge 
for trial. Held, iliai the Sub.Judgc had jurisdic- 
tion, on proper cause Idl ing shown to cancel the 
ex parte order aiul distuiss i\v appeal on the ground that 
it was barred by liiniiaiion at ilic time when it was ad- 
mitted. .JO Cal. 2jy=i7 C!.\V.N. 42 — 16 Ind. Cas. 407* 

S. 5 —Ex parte admission — Re-opening of. 

I'hc opp'jsitc paj ly can raise objection at the hearing 
to the admission of an appeal witliout notice to him after 
the prescribed period of limitation. 23 M.L.J. 219 — 
12 M.L/r. 260 (1912) Ni.W.N. 9628=16 Ind. Cas. 
486 [Affirmed O.A. 41 M. 412=43 Ind. Cas. 493 
P.C.]. 

S. 5— Ex parte admission —Appeal filed out of 
time. 

A respondent is not bound by an order of admitting a 
barred appeal in the exercise of the discretion under S. 5» 
Limitation Act if it is passed before an issue of process 
to him, hut such admission order cannot be at once dis- 
charged on an objection of the respondent on the ground 
already considered before the order and made before the 
Judge other than that who passed the order of admission 
in the exercise of his discretion. 0 N.L.R. 50=15 Ind. 
Gas. 562. 

- S. 5— Application for admission granted ex 
parte by a Division Court — Application for dis- 
charge of order by respondent — Delay — Costs 
incurred by appellant. 

Where an application fur the admission of an appeal 
which was filed out of time by two days was heard 
ex parte before a Division Bench and admitted. 

Held, that though ilie order was not conclusive on the 
respondents and they arc entitled to object to the admis- 
sion of the appeal at a later stage the ovdor of the Division 
Bench admitting the appeal should not he discharged 
when no facts which were not before that bench are 
urged on behalf of the respondents. 

Held further, that on the facts of the present case, 
the order admitting the appeal should not be discharged 
inter alia because the respondent's application was made 
after the records had been printed and costs incurred 
by the appellants although the respondents appeared 
to have become aware of the filing of the appeal out of 
lime shortly after it was filed. Per Woodrojfe^ J . — Each 
ease must be decided on its own facts. In this ease 
besides the delay on the part of the respondents in bringing 
their objections before the Court there was a bona /ide 
mistake of calculation on the part of the appellant's 
pleader which led to the delay in filing the appeal. (1907) 
12 C.W.N. 25. 

so. Inability without fault. 

■ S. 5 — ^Dlness of applicant. 

Delay of 16 days in filing revision application, caused 
by an acute attack of appendicitis to the applicant a 
week before the expiry of limitation was condoned. 
1942 N.L.J. 311. 

S. 5 — lUness of applicant. 

A mere plea of sickness in itself unless the effect of the 
sickness was such that in the circumstances it would 
afford reasonable excuse for the delay in presenting 
the appeal would not justify the Court in exercising 
its discretion in admitting the appeal under S. 5. It is a 
matter for the Court to consider in each case whether 
the effect of illness as proved is such that it afforded 
sufficient cause for the failure to present the appeal 
within the time prescribed by law. A.I.R. 1936 Rang. 
183 ^14 R. 155=162 Ind. Cas. 664 (2). 

5 — Act of God — Logirimato exaue. 

A party prevented by an act of God from prosecuting 


a copy application has a legitimate excuse. 1932 M.W.N. 
3 ^ 8 . 

S. 5 — Inability without fault. 

Copies of judgment and decree sent to a lawyer for 
advice lost in transit — New application made on last 
day of limitation and copies obtained on expiration and 
appeal filed immediately — Extension under S. 5 was 
granted. 120 Ind. Cas. 169=11 Lah. 111=31 P.L.R. 
356=A.I.R. 1930 Lali. 216. 

S. 5— Delay caused by the appellant not having 

knowledge of complaint under S. 476, Cr.P. Code, can 
be excused. loB Ind. Cas. 26=52 Born. 164=30 Bom. 
L.R. 76=29 Cr.LJ. 315=9 A. I. Cr.R. 435=A.LR. 
1928 Rom. 64. 

S. 5 — Extension of time. 

Where at the instance of the Court a party is informed 
that his application cannot be received on that day, 
but the next day limitation expires, he is entitled to the 
necessary extension of limitation under S. 151. C.P. Code. 
96 Ind. Cas. 376=9 N.L.J. 57=A.I.R. 1926 Nag. 331. 

S. 5 — Where the person who is bound to pay the 

money produces the money in Court and complies 
with the rule which requires him to take out a challao 
and pay the money at a different place and there is a 
delay in the actual payment of the money into the trea- 
sury bank owing to reasons beyond the control of the 
person making the payment, the payment must be deemed 
(o have been made on the date the money is produced 
and the challan obtained. To hold oihcr\visc would be 
to penalise a party for events beyond his control. 79 
Ind. Cas. 651=47 Mad. 543=18 M.L.W. 844=33 
MX.T. 106=1923 M.W.N. 8ii=A.I.R. 1924 Mad. 
324=45 M.L.J. 849. 

S, 5 — Where the filing of the crossobjection raised 

a question of proprietary title and thus made the appeal 
to the Commissioner incompetent. 

Held, the delay in filing it in Court of District Judge 
should be excused as appellant could not take this event 
into consideration when he filed the appeal. 77 
Cas. g55=A.I.R. 1923 All. 170. 

S, 5 — Appeal without judgment copy not possible 

to be filed before filing of main appcal—^ourt would 
excuse delay. 74 Ind. Cas. 383=36 C.L.J. 389^ 
A.I.R. 1923 Cal. 261. 

S, 5 — The last day for filing an appeal in a SessiOM 

Court expired during the Court's civil vacation. On 
that day the Judge held criminal sittings of which, how- 
ever, neither the appellant nor his Counsel had time^ 
notice. The appeal was filed on the day Court re-opened 
aller the civil vacation. 

Heldy that as notice of Judge's intention to bold ^ting* 
on the day when limitation for the appeal expired 
not given cither to the appellant or to his Counw 
appeal ought not to have been dismissed as time-bartro 
but time for the same should have been extended. vJ 
Ind. Cas. 714=22 Cr.L.J. 426. 

S» 5 — Inability without fault — Party not 

to conform to lii^tation created by court withou 
any fault of his own. 

When the Court creates a limitation and a ^ 
unable to conform to it, for no fault of his own r.g., 
to set a Conciliator's certificate owing to the canccUatioo 
of the appointment of Councillor or Government, 
has no other remedy, the la^v will ordinarily excuse him- 
38 Bom. 656=16 Bom.L.R. 444=25 Ind. Gas. 67. 

•S. 5 — Inability without fault — ^Party not able to 
conform to law — Without any lault of his. 

Where the law creates a limitation and a party i® 
to conform to it for no fault of his own e.g.y failure to ^ 
a Conciliator's certificate owing to the cancellation 01 tn 
appointment of Conciliator or the Government and w 
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has no other remedy, the law will ordinarily excuse Held, that the matter allowed several views and the 
him. 38 Bom. 653=16 Bom.L.R. 441=25 Ind. Cas. delay in filing the appeal should be excused. 6 O.L.T. 
66. 622=58 Ind. Cas. 995. 


11. Litigant misled by practice of Court. 

>. 5 — Litigant misled by practice of High Court 
ia computing limitation — Formal application under 
section — If necessary. 

Where the appellant is misled by the judgments and 
practice of the High Court before which he files the 
appeal in computing the* period of limitation prescribed 
for it, no formal application under S. 5 of the Limitation 
Act is necessary. I.L.R. (>950) Assam 12 = .^. I. R. 1950 
Assam 83. 

— S. 5 — ‘ Sufficient cause ’ — Litigant misled by 
change in practice of Court. 

Under S. 5, Limitation Act, time can be extended 
when alitigant has been misled by a change in the practice 
of the Court. 85 C.L.J. 299. 

S. 5 — Land Acquisition Act — Appeal under — 

Appeal wrongly preferred to High Court returned 
for re*presentation to District Court — Exclusion 
of time. 

An appeal under the Land Acquisition Act was filed 
in the High Court on 15th July, 1925. On lOth Septem- 
ber, 1930, it was directed to be returned and rc-presentcd 
to the District Court. It was duly rc-prcsentcd but it 
should, in the normal course, have been presented to the 
District Court on 15th April, 1925. The District Judge 
held that the period between 15th April, 1925, and 15th 
July, 1925 could not be excluded in computing the period 
of limitation though the period aftr 15th July, could 
be excluded : 

Held, that as the practice was to file sucli appeals in 
the High Court, until the High Court decided otherwise 
in 1927, the period between i5ih April, and i^ih July 
should also be excused. A.I.R. >934 Mad. 637s=(i934) 
M.W.N. 991=67 M.L.J. 902=152 Ind. Cas. 155 (2). 

S. 5 — Omission Co file copy of award in time — 

Excus^. 

In an appeal from an award of District Judge in a land 
acquisition case, the appellant failed to file a copy of the 
award with the appeal. The appeal was filed in 1922. 
The decision of Lahore High Court in A.I.R. 1925 Lah. 
438, under which the amendment to Land Acquisition 
Act in 1921 was interpreted making the filing of copy of 
award with appeal obligatory, was decided in 1925. 
The appellant’s counsel applied during the hearing of the 
appeal in 1927 fur an extension of time under S. 5, Limi- 
tation Act, and put in a complete copy of the award 
together with an affidavit and statement of reasons 
asking for indulgence. * 

Held, that the application should be allowed and that 
the appeal should be heard. II2 Ind. Cas. 797=A.I.R. 
1928 Lah. 263. 

— -g. 5 — Where the appellant has been misled by the 
rules of the Court followed for a long time, the provisions 
of S. 5 can he invoked. 88 Ind. Cas. 443=48 Mad. 
631=21 M.L.W. 672 = 1925 M.W.N. I90=A.I.R. 1925 
Mad. 725=48 M.L.J. 364. 

— 5~*Igoarance of a change in a rule of practice 
is no excuse where the change was given ample publicity 
before it was brought into force. 75 Ind. Cas. 878 = 
A.I.R. 1925 Nag. 193. 

=■1 5— -Donb tf nI point of practice. 

Where a matter allowed several possible views, and a 
party reasonably doubted the course to be followed he 
ihould be excused for delay in filiiu an appeal. A 
Judgment was altered at the instance tx one of the defen- 
• 4 aats and other defendants applied Cor revision, but did 
^succeed in it. Then they appealed against the decree 
CB the alteicd judgment 1 


S. 5 — Doubtful point of practice. 

Time may be extended when a litigant has been misled 
by a change in the practice of the Court. 32 C.L.J. 
121=58 Ind. Cas. 408. 

S. 5 — Doubtful point of practice — Sufficient 

cause — Appellant misled by practice. 

An appellant is entitled to an extension of time if he 
had been misled by the practice which had hitherto 
prevailed in the Subordinate Courts but which has recently 
been held to be wrong. An appellant relying on S. 5 of 
the Limitation Act ought ordinarily to be deemed to have 
acted with ordinary diligence during the whole period 
between the date of the decree appealed against and the 
date of presenting the appeal. The time spent in applying 
a review of judgment might, if bona /ides is proved to be 
deducted under S. 5 of the Limitation Act, when the 
appeal would be in time but for the time spent in review. 
52 Ind. Cas. 959 fPat.). 

S. 5 — Doubtful point of practice — Conflicting 

decisions of the High Court. 

Certain confiiciing decisions of the High Court con- 
fused the appellant as to the proper remedy against an 
order directing the amendment of a decree, viz., whether 
it is by notion or by way of appeal, and then prevented 
him from presenting the appeal within time. 

Held that it was a sufficient excuse. 13 N.L.K. 25 = 
39 Ind. Cas. 54. 

S. 5 — Doubtful point of practice. 

An appeal from the order of the District Judge was 
preferred to the High Court. A single Judge held that 
the appeal from the order of the Settlement Officer 
lay to the Commissioner and not to the District Judge. 
When the nicmor.andum of tlie appeal was presented 
to the Commission«T, he held that appeal lay to the 
District Judge. Then the appellant’s application for 
review of the judgment of the single Judge of the High 
Court who had heard the case was dismissed. There- 
upon they appealed under S. 10, Letters Patent. 

Held, that there was sufficient cause for delay in pre- 
senting tljc appeal beyond time. 15 A.L.J. 200 = 37 
jnd. Cas. 818. 

12. Mistake in calculation. 

S. 5 — Mistake in calculation— Party misled 

by neither legal adviser nor clerk. 

Calculation done neither by Pleader not by clerk but 
by somebody else — Appeal filed 2 days after the period of 
limitation was over : 

Held, that the case was not one for the exercise of the 
discretion of the Court under S. 5 as the mistake was 
not of the legal adviser or of his clerk but of somebody 
else who was in no better position than the man in the 
street. A.I.R. 1933 Cal. 462=57 C.L.J. 39=145 Ind. 
Cas. 116. 

S. 5 — Mistake in calculation — Differing oplnioo 

of two Judgeo about limitations — Appelkuit pro- 
bably misled — Time should be extended. 

Where th^rc was a case decided by two Judges of the 
High Court, where one was of opinion that an appeal 
under S. 476-B, Cr.P. Code, must be treated as an ordinary 
appeal under the Cr.P. Code, but the other was of opinion 
tlut such an appeal must be treated as a misceltaneous 
civil appeal and regulated by O. 41, C.P. Code. 

Held, that the difference of opinion between two Judges 
may af&rd a reasonable ground for a party to suppose 
that such an appeal was a civil appeal and he had go 
days’ time from the date of the order to prefer an appeal 
and in suds a case extension of time should be granted 
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to.} Inrl. C.\S. -}5 C.L.J. .|o=8 A. I. Cr.R. 433*= 

28 Cr.L.J. 84 o=.A.I.R. if)27 Cal. 718. 

"S* 5 — Discreet ion under S. *) *<liould be exercised in 
favour of a par(v \\h»i has hr<*n misled by a judgment 
of the Hi.cjh Court in c ompulintj the period of limitation. 
102 Inch Cas. i2\ A.I.K. 1927 Nag. 247. 

— — S* 5 — Where an applicant on bis own mistaken 
view fiW ilir appeal on the last possible day extension 
should not be granted. 94 Ind. Cas. 121 (NagA. 


first Appellate Court. It would be to put a new standard 
into the law of limitation to say that when a Court made 
a mistake of this character the appellant was only to be 
given such time as the superior Court might, in the exercise 
of Its judgment, think reasonable. The standard of what 
is reasonable depends upon the period of limitation which 
tlie Legislature Itas sought to impose in the first ease. 
1941 Rang. L.R. 2i35=A.I.R. 1941 Rang. 194^195* 
Ind. Gas. 29G. 

S. 5— An appellant who docs not display'prompti- 5— "’here the necessity for filing the second 

<T • IS.* memorandum late, arose out of the erroneous rejection 

of the first memorandum which had been filed within 
time, this in itself forms a sufficient ground for extending 
time under S. 5. A.I.R. 1941 Pat. 108=7 B-R- *26= 
22 P.L.’i'. 549=190 Ind. Cas. 671. 

S. 5 — Error in cortifiod copy. 

Omission of the name of the Official Receiver from the 
array of parties to the appeal — Mistake caused by the 
error in certified copy of the judgment of the lower 
Court supplied to the appellant — Application to add the 
Official Receiver after the period oflimitation has expired 

Held, that the delay should be condoned under S. 5» 
and the name be added. A.I.R. 1941 Lah. 402=43 
P.L.R. 471 =1. L.R. (1942) Lah. 603= 198 Ind. Cas. 726. 

;-S. 5 — Charge against complainant under S. 21 1, 

Indian Penal Code — No opportunity to show cause why 
complaint should not be made, given to him — Complain- 
ant soon after knowing of complaint having been filed 
against him applying for copy of order of complaint 
and by that time, his appeal to High Court going out of 
time more than thirty days having elapsed : 

Held, that the delay must be condoned. A.I.R. 1939 
Sind 78=40 Cr.L.J. 449=LL.R. (>939) Kar. 648. 

S. 5 — Appeal from Civil Cfourt’s order filing com- 
plaint under S. 476, Cr.P. Code — Time to be computed 
from filing of complaint — Ignorance of filing of complain, 
sufficient cause to condone delay. (1938) I936N.L.J. 
183. 

S. 5 — Held, on facts that the delay was due to the 

mistake of the Court in giving wrong date on the copy 
of the decree and, therefore, the decree-holder should 
>4ioi be prejudiced by such mistake. 4 B.R. 427=A.LR. 
1938 Pat. 149=174 Ind. Cas. 397. 

S. 5 — An appeal to Sessions Judge against conviction 

under S. 124-A, LP.C., wrongly admitted and sentence 
reduced — Accused again appealing to the High Court, 
but beyond limitation : 

Held, that there was sufficient cause for extension of 
time under S. 5. (1937) A.L.J. 365=A.LR. 1937 Alh 
466 = (i 937) A.W.R. 401=38 Cr.L.J. 972 = 170 Ind. 
Cas. 874. 

• 

S. 5 — Copy of grounds of appeal not given along 

with copy of judgment by copying department. 

An application for a copy of the grounds of app^ 
before the lower Appellate Court was made along wim 
an application for the copy of the Judgment appeal” 
against and the copy of the grounds of appeal >vas not 
given along with the copy of the Judgment by the negu- 
gence of the Copying Department. Subsequent^* 
another application foe the copy of the grounds of appeal 
was made on which a copy was given to the appellant : 

Held, that the time should be extended under S. 5* 
A.I.R. 1937 Lah. 691=39 P.L.R. 34=171 Ind. Cas. 81a; 

' S. 5 — Where the reason why a defendant’s 
was omitted from the names of the respondents obviously 
was that his name did not find a place in the decree and 
he was impleaded later on vritbin 30 davs of the amend- 
ment : 

jtfrW,_that_the Appellate Court erred in the exerci^ 
of its discretion in aismissing the appeal merely on the 
ground that the appellant not applied und^r S. 


tilde must suffer if his calculation is wrong. 61 Ind. Cas. 
8y9 = .‘\.LR. 1921 Nag. 141. 

S. 5 — Mistake in calculation. 

niisl.akc in calculating the prriml of limitation for 
filing an appeal is not a sufficient cause for extending the 
period under S. 5 of the Act. 41 Mad. 855=35 M.L.J. 
138 = 5 P.L.W. 179=8 L.tV. 167=16 A.L.j. 725 = 
(1918; M.W.N. 621=24 M.L.T. 231=28 C.L.J. 403= 
20 Bom. L.R. 1041 =23 C.W.N. 177 = 46 Ind. Cas. 481 = 
45 I. A. 156 (P.C.). 

$. 5 — Mistake in calculation. 

Mistake in calculating period of limitation is not 
sufficient cause of for extension. 46 Ind. Cas. 480 
(Cal.). 

S. 5 — Mistake in calculation. 

If a man chooses to adopt his own method of calcu- 
lation which is found to be erroneous, and files an appeal 
on the last possible day, no extension can l>c granted. 
13 N. L.R. 89=40 Ind. Cas. 425. 

S. 5 — Mistake of pleader — Mistake in calcu- 
lation. 

Delay caused by the mistake of the party’s Vakil in 
calculating the time is sufficient cause for excusing delay 
under S. 5. 86 Ind. Cas. 114 = 21 M.L.^V. 24=A.LR. 
1925 Mad. 462. 

S. 5 — Mistake in calculation — Bona Jide miscalcu- 
lation by pleader whether snffscient cause. 

The expression sufficient cause in S. 5 should be 
liberally construed so as to advance substantial Justice 
when no negligence nor inaction nor want of bona /ides 
is imputable to appellant. A bona fide mistake by the 
pleader in calculating the period of limitation in conic- 
quence of which the appeal is filed out of time may consti- 
tute sufficient cause wheih must be decided by the court 
having regard to all the facts and circumstances of the 
ease. 17 C.W.N. 807 = 19 Ind. Cas. 931. 

13. Mistake of Court or its office. 

S. 5 — The diclum that one of the first and highest 

duties of all Courts is to take care that the act of the 
Court does no injury to any of the suitors should be 
read together with S. 5, Limitation Act and the expression 
“ sufficient cause ” used therein should not be construed 
in too narrow a sense. A litigant is entitled to expect 
that the infringement of the rules and orders of the Court 
by the Judge should not hamper him in his appeal. 
A.I.R. 1941 Rang. 194 = 1941 Rang. L.R. 213 = 195 
Ind. Gas. 296. 

- S. 5 — ^Fbrst Appellate Court pronouncing judg- 
xnent without notice to parties* contrary to O. 41, 
r. 30, C.P. Code — Appellant in second appeu* 
if entitled to full statutory period from date of his 
knowledge of judgment. 

. Where the lower Appellate Court grants a decree to the 
appellant, but in contravention of the provisions of O. 41, 
r. 30, G.P. Code, pronounces the Juoi^ent some weeks 
later without giving notice to the parties, the appellant, 
in second appeal from such decision, cannot be prejudiced 
W the irregularity, committed by the first Appellate 
Court and under S. 5, must be granted the period allowed 
by statute in which to file the second app^ from the 
dat« sm which be came to know of the juogmmt of the 
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Limitation Aci. A.T.R. 1936 All. (166=1936 R.D, 300 
{0*(t936) A.W.R. 702 = ^1936) A.L.j. 1281 ^164 
Ind. C^. to66. 

S« 5 — Applicant misled by action of Court* • 

Whore, due to the Action of the Copying Department 
in not following the rules prescribed, it may very well be 
uigcd on behalf of the appellant that he was misled 
into thinking that his period of limitation would exclude 
all the days from QQth August till 19th September, i./., 
the period from the dale of the application for the copy 
of the judgment and the decree to the date on which the 
copies were obtained ; inasmuch as where a person has 
been misled by the artion of the Onirl or any officer of 
the Court, S. 5 should be applied. A.I.R. 1036 Lab. 
6702=38 P.L.R. 852 — 161 Ind. Cas. 215. 

S* 5 — Decree not clear — Respondent also filing 

appeal in wrong Court — 4 pp^U^( filing appeal 
in wrong Court. 

Where the decree as framed by the lower Court was not 
clearly worded and the plaintiff respondent was himself 
misled in choosing the forum, having been the fir.u t<i file 
the appea 1 and the appellant subse(jucntly filed tlic 
appeal in the wrong Court : 

Heldy that the provisions of S. 5, applied and ihe 
period during which the appeal remained pending 
in (he wnmg Court should be excluded. A.I.R. 1936 
Lah. 168=161 Ind. Cas. 231. 

S« 5 — Application for copy made personally — 

Copying Department accepting it without objection 
and not demanding deposit of fees— Endorsement that 
certain number of days have been requisite for supply : 

HelJy that the applicant is entitled to deduction of the 
time required for getting the copies and the Court refus- 
ing an extension under S. 5, Limitation Act, errs in the 
exercise of its jurisdiction, A.I.R. 1936 Lah. 693=38 
P.L.R. 903=165 Ind. Cas. 516. 

S* 5 — Delay in filing appeal duo to wrong prac- 
tice of Gopyi^ Department* 

Where the delay in filing the appeal was du<* to the 
delay caused by Copying Agency on account of the 
erroneous praciire prevailing in th<- District : 

HeUy that there was sufficient cause for not filing the 
appeal within the pcrunl of limitation. .V.I.R. 1936 
Lah. 200. 

— S. 5 — Where any delay that took in the appli- 
cant’s getting copiis of the judgment and decree- was 
attributable more to the Copying Drparimeni of ihe trial 
Court than to the applicants, they arc cntiile<l to the 
benefit of S. 5, Limitation Act. A.I.R. 1036 Lah. 112 
= 161 Ind. Cas. 457. 

8. 5— Where delay in filing an application for review 

is caused by the supply of wrong information on the 
part of the copying department which resulted in delay 
m getting the copy of the decree, a person making the 
application is not entitled to deduction, of time under 
S. 1 2 as of right. He has to satisfy the Court that tlic 
wrong information was given in circumstances for which 
he was not responsible, and if the Court is satisfied as 
to the justness of his contention, tlic Court will then 
«tcnd the time under S. 5. Where the appeal, on ihc 
face of it, is time-barred, it is the duty of the applicant 
to append to his appeal the reason for the delay and to 
ask for condonation of the delay under S. 5. 

An »pellant is entitled to presume the accuracy 
of the figures which arc given him in the copy of the 
judgment* A.I.R. 1935 Nag. 109=155 Ind. Cas. 588. 

"■ '8. 5 — Where it is stated in the affidavit accompany- 
ing an application under S. 5 that the application was 
not made earlier because, at the time of presentation 
w the appeal, the Court accepted it as within time, and 
W preaeated in the Hi^ Court at the earliest 
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opportunity after tl.c memorandum had l e.n .-cturned 

hy inc District Judge : 

Held, that there was, in the cirtumsliinics, sufficient 
cause for the appeal not being presented to the Hieh 
Court earlier and that the period of limitation could be 

extended under b 5- 1935 O.W.N. i6y=A.I.R. iqor, 
Oudh 296=10 Luck 587=154 Ind. Cas. 125. 

5— Where no application for leave to appeal from 
an order under S. 61. Provincial Insolvency Act has been 
made, it cannot be inferred that leave was granted because 
the appeal was admitted. Leave could be granted at 
the hearing and time extended under S. 5. \ I R 

1934 Lah. 33=149 Ind. Cas. 935 hL 

S. 5 -Order returning plaint for presentation to 

proper Court — Delay of office in returning : 

llelJy that the plaintifiT, in compouting pi'riod of iimi- 
lation was entitled to exclusion of vlu; ix riod till the 
date he received the plnint back IVom ihe office. No 
litigant or parly can suOVt on account of the laches re 
th'lay of tlic Conn or its office. 34 P.L.R. 634 = A.I.R. 
1933 Lain 6n -1.^4 Ind. Cas. 5. 

S. 5 — Where the appellant claimed exclusion of 

time in r<sp**cl of the copies of ihr judgment and the 
dccrci' and it appeand that ilie copies were to be des- 
patched bv post and the appellant urg<*d that he was 
ncv<‘r informed that any-advance liad first to be clcpo.>iiod 
by him and that, as a matter of fact, an order was passed 
in his presence that neccssarv* coiues be supplied : 

WcW. in revision, that in thr cirt tanstances extension 
of time under S. 5 ouglit to have been granted. A.LR. 
1933 Lah. 260 = 145 Ind. Cns. 135. 

S* 5 -Appellant prosecuting case in good faith 

and with diligence —Delay in filing appeal, if can be 
condoned* 

Where the appellant has b<cn prosecuting his case in 
good faiili and with due diligence, Inil the vase has not 
been tried on merits and the appellant lias l>cen sent from 
Court to Court without the mailer in <on!rovcrsy being 
ilecidc-d. tlic delary in filing appeal <ould he condoned 
un<ler S. 3. A.I.R. 1933 Oudh 83. 

S. 5 — I'hc applicant wlio had ai)pli( fl for copies failed 

10 supply the adililioiud foli/»s. It appeared, however, 
that lu* ilid not know ol the deficie ncy and thal whc*n hr 
came to know ol it, he look ihe necessary steps in ail 
haste, lie fih*d thr appeal se\iii da>s after vacation 
hul I hi* |KTi<Kl for filing ap]ieal ]r.u{ expired during 
vacation. It appnared. fun her, that th<* procedure 
of tlie copying d<*partnieni was imi stu b that the appli- 
cant could be held to have received inibrrnation of the 
deficiency : 

//rW, that the Court could, under (he rircuinslances, 
excuse the delay in filing the aopeal. 8 O.W.N. 191 = 
6 Luck. 578 = A.I.R. 1931 Oudh 31.J. 

• S. 5— Mistake of Court — Mistake of Court 

is sufficient excuse* 

before an appeal is admitted, it is the duty of the 
Court to see that all the pajxTS thal should be filed 
have been filed before the Court. Where an appeal 
is filed without a copy of the decree and ilie Ckjurt instead 
of bringing the omission lo the muice of apjxdlant admits 
the appeal it cannot subsequently dismiss the appeal 

011 the ground that it had not been filed in time and 
the appellant shijuld not suffer for the fault of the 
Court in not discovering his mistake in lime. 126 Ind. 
Cas. C4I=A.LR. 1930 Rang. 235. 

8* 5 — Persons misled by order of Court 

claim benefit of S* 5* 

An appeal was filed without copy of decree. The 
appellant had filed an affidavit to the effect that he 
had made an application for copy but could not get it 
a« no decree was found in the proceedings. The appej. 
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late Court granted the application for disijeniiiig with the 
copy and in prosecute \Uc appeal without it. Wlicn 
the copy was filed, the aj)peal was time-barred and 
consequently dismissed. 

Heldy iliat in view of the steps taken bv the appellant 
when he filed an appeal and the order of the Court 
dispensing with the ropy, the appellant must be consi- 
dered to have exercised due care and attention. 

Ind. Cas. ifiy^^A.I.R. 1930 Rang. 182. 

S- 5 — Where the date actually entered on the 

decree apparently misled the appellant it would obvi- 
4 a sufficicnl cause for admitting the appeal 
after time. 126 Ind. Cas. j43=A.I.R. 1930 Rang. 67. 

— ; — S. 5 — Where the proper Court-fee was not paid 
within time owing to the fact that the value of purposes 
of Court-fees was not correctly given in the copy of the 
jtidg^mem appeah-d from. 

Held, that an extension of tim<‘ should be granted under 
the circiimslantcs. 112 Ind. Cas. 455 -=29 P.L.R. 
4 io=A.I.R. tg^H Lah. 737. 

S. 5 — .\ppellant misled by error of Court and 

paying insufficient Court-fee due to bnna fide mistake 
is protected. 92 Ind. Cas. 3i9 = A.I.R. 1926 Lah. 509. 

S. 5 — Legal representatives — Wrong. 

Where on the death of the executor of one of two 
defendants, during the pendency of suit, plaintiff applied 
for substitution of heirs of defendant on the record and 
the Court without inv«'stigating under R. 5 whether 
the heirs were proper representatives directed the suit 
to proceed but subsequently at the appellate stage it 
transpired that llie proper h-gal representative was the 
next e.xrcutor and not heir of defendant and therefore 
the suit was contended to have abated. 

Held, that plaintiff was misled by the order of Court 
allowing suit to proceed and should be entitled under 
S. 5 of the Limitation Act to have the abatement, if 
there was an abatement set aside. 93 Ind. Cas. 129 = 

4 Pat. 448=7 P.L.T. 431 = 1925 P.H.'C.C. 345=A.I.R. 
1925 Pat. 765. 

S. 5 — When the appellants did not appeal in time 

owing to an omission on the part of the Trial Court 
in not mentioning their names in decree. 

Held, that the delay, if at all, should be excused on the 
ground of honest mistake. 85 Ind. Cas. 627=A.I.R. 
1925 All. 567. 

S. 5 — Where a Court dismissed a suit as plaintiff 

was not ready with his witnesses as he had not paid the 
process fee in time but the Court drew up a decree after 
17 months of such dismissal and that too after it was 
directed by the High Court so to do. 

Held, that an appeal filed wjthin time computed 
from the drawing up of the decree was in time and that 
the question of excusing delay did not arise in such a 
case. 78 Ind. Cas. 996=20 N.L.R. i3t=A.I.R. 1924 
Nag. 271. 

~ S. 5 Court’s neglect to do its duty, namely, to 
draw up a decree, is a sufficient cause for excusing the 
delay. 78 Ind. Cas. 996=20 N.L.R. igi^A.I.R. 1924 
Nag. 271. 

S. 5 — Wrong order as to jurisdiction. Civil and 

Revenue Courts, 

A pallidar sued for the recovery of revenue paid on 
account of the defendants, who were sub-pailidars. The 
Munsif before whom these suits were pending thought 
that they were excluded from the cognizance of the 
Civil Court. He returned the plaints for presentation 
to Revenue Court; the latter held that the suits were 
cognizable by the Civil Court. The order of the Revenue 
Court was upheld in appeal by the Deputy Commissioner. 
The plaintins then came back to the Civil Court and 
•ought relief by filing the same plaints again in the 


^urt of the Munsif. The Munsif then held that the 
decision in the previous proceedings operated as res 
judira*a. The plaintiff then filed two sets of appeals 
directed against the original order of the Munsif and 
against the subsequent order. The former set of appcab 
was barred by time. 

Held, that time should hr extended under S. 5. 74 
Ind. Cas. 263 = 26 O.C. 56=A.I.R. 1923 Oudh 238. 

S. 5 — Mistake of Court — Notice of judgment 
dat^ not given, 

A delay in filing an appeal caused by the failure of the 
Court to give notice of the date of delivery' of judgment 
ought to be excused. A discretion exercised by the 
Court under S. 5 shovild not be interfered with on appeal 
unless exercised arbitrarily or illegally, q Bur.L.T. 
250=38 Ind. Cas. 575. 

— S. 5 — Mistake of Court — Notice of judgment 
dace not given, 

U’hore a court delivers judgment without notice to the 
parties or their pleaders as prescribed in O. 20, R. i, 
C.P. Code and the appeal becomes barred entirely 
through the negligence of the Judge, it is a fit case for 
excusing the delay. 8 Bur.L.T. 99-27 Ind. Cas. 784. 

5 — Mis lake of Court — Decree of Appellate 
Court legally incorrect in form — Inability to 
obtain relief in lower Court — Remedy. 

Where a decree of the Appellate Court is legally 
incorrect in form and so a decree-holder cannot obtain 
relief in the Lower Court, his remedy is for review of 
judgment of the Appellate Court and not for revision 
of the Lower Court's order and the time spent in seeking 
relief under the decree is allowable to him when he 
applies for a review. 1 OX.J. 193 = 24 Ind. Cas, 113. 

S, 5 — Mistake of Court — Appeal — Presentatlan 

in proper time to proper Court — Return of appeal^ 
Subsequent presentation. 

An appeal was presented within the period of limi- 
tation to the proper Court, which taking a wrong view 
of the jurisdiction value, returned it for presentation 
to the Chief Court where it was filed after the period of 
limitation. 

//rW, that as the appeal was presented in lime to the 
Divisional Ctnirt, it was not barred. The Chief Court 
instead of returning the appeal for rc-prcscntation to the 
Divisional Court treated it as transferred from that 
Court to its own file. 12 P.L.R. 1912 Sup. = 276 P.W.R* 
1912=16 Ind, Cas, 979. 

X4« Mistake of fact* 

S* 5 — Mistake of fact — Gazetted holiday— * 

Substitution of by another day — Second appeal* 

When an appellant was misled by a particular day> 
gazetted public holiday being substituted by another 
day, 

Held, that it was sufficient cause for excusing the 
delay and when the Lower Appellate Court do« 
apply its mind to tlic question, it can be considered 
in second appeal. 77 P.R. 1917 = 147 P,W,R, 

42 Ind. Cas. 343, 

S* 5 — Mistake of fact — Sufficient cause* 

When a judgment disposes of two differently valued 
suits and the appellant being misled files an app^b 
under the bona fide mistake in the Court of District Juog« 
after time, the appeal is not time-barred undgr S. 5 * ^ 
OX.J. 562=32 Ind. Cas. 380. 

S* 5 — Mistake of fact* 

An appellant is bound to show that there has been 
no negligence, inaction or want of bona /ides before he 
claim an extension of time on the ground of a mistake 
of fact. When a pleader was misled as to the date of the 
decree the copy having been dated wrongly and the 
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appeal unverified, was consequently filed out of tim 
there was no sufficieili cause within the section to 
excuse the delay. 8 S.L.R. 235=28 Ind. Cas. 82. 

S. 5 — Mistake o£ fact. 

The Court can extend the period in favour of an 
appellant under S. 5 of the Act if he has omitted to 
include the name of a respondent on account of oversight 
or bona fide mistake. 12 A.L.J. 941=26 Ind. Cas. 68. 

S. 5— Mistake of fact— Two cross-appeals— 

Two decrees— Appellant believing in one decree— 

Sufficient cause. , 

Two cross-appeals were decided by an Appellate 
Court and two separate decrees were framed. A second 
appeal was filed in respect of only one decree. The 
appellant in the second appeal was misled into thinking 
that only one decree had been drawn up. 

Held, that the appellant had sufficient cause within 
S. 5 for not filing the appeal as to the other decree within 
the prescribed period and should be allowed to me a 
^opy of the other decree. 115 P.R. 1912=6 l.L.K. 
191a Supp.= i9i P.VV.R. 1912 = 15 Ind. Cas. 140. 

S. 5— Mistake of fact— Date on which copy 

ready* 

A bona fide mistake as to the date on which the applicant 
was told by the copying department 10 come to take 
delivery of decree copy, is sufficient cause to justity 
extension of time under S. 5. Where an appocllant 
has no notion at the time of filing his appeal that it is 
time-barred he cannot be expected to have explained 
the cause of delay at the lime of filing the appeal. 7« 
P.W.R. 1911=79 P.L.R. 19* > =9 

15. Mistake of law. 

-S. 5— Sufficient cause— Ignorance of law. 


5, Limitation Act. 36 C.W.N. io6q = A.I.R. 

Cal. 713=138 Ind. Cas. 848. ^ 

S. 5— A mere mistake of law is not per se sufficient 

for asking the Court to exercise its discretion under S 
A.l.R. 1932 Cal. 171=36 C.W.N. 40=144 Ind. Cas! 
501, 

S* 5 — Ignorance of law as explanation for late 

objection* 


Ignorance of law is not a sufficient ground for condoning 
the delay in filing an appeal. 1949 R-D- 205- 

S. 5 — Ignorance of law. 

The ignorance of the law prevailing in the minds of 
the diems and their Counsel is no -f-g* cause und^r 
<; R AIR. 1943 Oudh 57-1942 43i> 

V942^'r.D. 850= 1942 A.W.R. 114 and 292=203 Ind. 

S. V -Sufficient cause— Mistake of law. 

An error of law is no ground for extending the period 
of limitation under S. 5, Limilaiion .Vi. .VI.R. 1943 
Oudh 78=1942 O.W.N. 465=1942 A.\^.k. 305-20;> 
Inde Ca«. 62O. 

t S ^—fiomtfiJe \Knorzncc of the law, wlirre there is 

no question of bad faith or negligence can be, in proper 
rases, a good excuse for extension of lime under S. 5. 
Limilaiion Act. A.LR. 1937 Rang. 199=169 Ind. 

Cas. 39O. . .. j j 

j Mistake of lawt when can be condoned. 

A mistake of law is not a good ground for condonation 
under S. 5. 'Fhe rule is subject to certain qualifications. 
There must be no negligence ; there must be no inaction ; 
and there must be no want of good faith ; a party who 
has legal advice at his elbow and does not cl^se to 
avail himself of it is either lacking in good faith, or is 
acting negligently and hence such a^rson is not enti- 
tled to condonatioh under S. 5. A.l.R. 1936 Nag. 246= 
167 Ind. Cas. 260. 

Where the only question is that the court-fees arc 
payable ad lahrm on a particular amount, there is no 
low /i* mistake justifying extension of tune for appeal. 
33 P.L.R. 12-142 Ind. Cas. B29 (l). 

-g, ■— Where an appeal is preferred against decw 
based a modified award insle«i cX agaiiut order 
fitodifying award under a tow belief that such app^ 
lies, it is a good ground to allow exiemton of tune under 


Although iterance of law is no excuse, it may explain 
why an objection was not raised at an early stage. (1931) 
A.L.J. 653=A.LR. 1931 All. 689=53 AH. 747 = 136 
Ind. Cas. 353. 

S. 5 — Mistake of law. 

Ignorance of law cannot be sufficient excuse for not 
filing an application in time. 12 Bom. 320 and 12 All, 
461, Foil. 117 Ind. Cas. 282 = A.I.R. 1909 Nag. 74. 

S. 5 — Misconstruing law is not sufficient cause. 

The words “ sufficient cause *’ should receive a liberal 
construction so as to advance subsiantiiil justice when no 
negligence nor ii, action nor want of bona f ides is imputable 
to the appellant but the mere fact that an appellant 
lias misconstrued one of the rules and by reason of such 
mistake has omitted to bring liis appeal in time is not a 
suffici-nt ground for enlarging the time lor appeal. T04 
Ind. Cas. 281=9 Lab. 7r>*-..\.l.R. 1928 Lah. 216. 

S. 5- -Sufficient cause- Test laid down. 

If the mistake or carelessness is real and unintentional 
and no damage has been done (o tlic other side that 
cannot be repain d by co.sis or oihorwisc, the application 
must he granted ; if on ilu* other hand, the negligence 
is culpablc.or thine arc molajides on iIk- ji.iri of the appli- 
cant, or irreparable hurl wouUI resuli i<» the other side, 
the application must be dismissefi. 

Where a suit by a minor ihroiigli next friend was 
conducted by the ag<nl fatlier of ihc ni-x! friend and on 
the death of a difindani. tlte suit aband as no L.R.’s 
were brought on rec ord and ignoranc e of law was pleaded 
as an excuse. 

Held, that the dc-lay must be > xcus'-cl and the abate- 
nii’iu set aside. 1 'j 8 Ind. Cas. 281'’ 27 M.L.W. 756” 

A.l.R. 1928 Mad. 40.1 54 .M.b.,). 23.J. 

S. 5 — Uona fide ignorance? of law can be “ suffi- 
cient cause.** 

WhcTC the appc-llanl was an iyimraiif milkman with 
out any previous experience <»f litigalioii and pleaded 
his ignorance of his duty to substituie ilie legal repre- 
sentative- of the deceased respoiidc-nt ihough lie was 
warned of the respondent's death. 

Held, that in the circuimtaiiccs of tli«- case, the delay 
was ionej /ic/r and that sulFicic ni cause was .shown within 
the meaning of S. 5- 94 I”''- 6:as. 92<j=29 C.W.N. 
472 = A.LK. 1925 Cal. 6H4. 

S. 5 — Ignorance of law cannot be accc-pied as a 

sufficient cause for not filing an application for leave 
to appeal as pauper. 87 Ind, Cas. 952^.\.I.U. 1925 
Lah. 602. 

S, 5 — The fact of the plaintiff having made a mis- 
take of law docs not necess.nrily prc?cludc him from 
obtaining the lienefil of thcr section 45 Cal. 94. Foil. 
78 Ind. Cas. 677 = 22 A.L.J. 365 = 5 b-R A. Civ. 298 = 
A.l.R. 1924 All. 867. ^ 

S, 5 — Rule newly passed-- Ignorance of the 

rule is sufficient excuse. 

Where the Lahore High Court made anile on (7th 
October, 1917 that in the case of second appeals the 
memorandum of appeal shall, in addition to the copies 
specified in O. 41. R. 1, be accompanied by a copy of the 
judgment of the Court of the first instance, which was 
putuished in the Punjab Government Gazette of the 
24th Ociolier, 1919, as Notification No. 4C85.G and the 
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appeals in question were fikH on the 'torh Oriober. 1 qif) 
jn other words, six dnvs after thr n^w rule- \%'as puMiiiird 
jn the Government Gazette, 

Hddy that there is a suffirient cause witlun the mcanini; 
of S. 5 for admitting the appeals beyond tinte, as tlicn' 
had not been sufTicieni iin*u- for the new rule lo brromc 
we^•kno^^•n by ihe October, 1919. 74 Ind. Cas. 

451=54 Lali. I2‘2=j L.L.J. 246 - A.I.R. 1924 Lab. 41. 

— S* 5 — lenorance of law is nn excuse for delay and 
therefore the fact lliat the appellant previously was 
under the itnpression that limitation was 90 days for 
a Letters l\iir*ni Appeal in I-ahorc. is no excuse for not 
filintj it witlun 30 days period pnsrribrcl by the rules. 
Gi Ind. Cas. 327=52 Lah. 127^3 I..L.J. 415- 74 
1921 — A J.H. 1921 Lah. 26. 

— Ss. 5 and 12 'Mistake of law — Leave to appeal 
to Privy Council— Two appeals one judgment — 
Delay in prepavlng decrees. 

The practice ijf the Patna High Court being to Insist 
upon the filing of the decree either along with the petition 
for leave to appeal lo ilie Privy CVmncil or if it is not ready 
to allow the decree to be filed later on, when it is obtained, 
the period of six months was not to be computed from 
the date wheti the decree uas sign<‘d Init from the dale 
of the decision. The time actually spent in obtaining 
a copy of the decree could <mly be deducted uiuler S. 12 
(2) of the Limilalifin Aci, 13 Cal. io.|, Not Foil. 12 
All. 4G1 (r.IL); 23 IJoin. 442 ; 39 Cal. 7GG, Rel. Where 
there arc two appeals der i<lcd by one and the same 
judgment two petitions for leave to appeal have to be 
presented in respect of the two decrees. 'Fhc above 
practice being well known and the later decisions having 
settled the law, no indulgence could be granted under 
S. 5. I P.L.T. 262 « 57 Ind. Cas. 312. 


— — S. 5 — Mistake of law -Stare docJsis — Procedure 
—Discretion — Appellate Courts 

The judicial discretion given by S. 5 of the Limitation 
Act to admit an appeal after the prescribed period of 
limitation should be exercised if the appeal has been 
prosccutc^l with due diligence. The time occupied 
by an application, in good faith ri>r reA'iew of the judgment, 
although made on a mistak<*n vie%v of the law, might 
be excused. The Privy Council refused to overrule 
this practice it having been acted upon for many years 
by all the courts in India though not warranted on a strict 
construction of the language of S. 5 of the Limitation 
Act, where in the exercise of a judicial discretion a Judge 
fails to apply a rule laid down for its exercise the* Appellate 
Court should cither remit the ease or itself exercise the 
discretion. 45 Cal. 17=22 M.L.T. 403=22 C.W.N. 
74=26 C.LJ. 557=16 A.L.J. 1=34 
Uom.L.R. 38 =(i9i8) M.W.N, 16=7 L.W. 

I =44 LA. 229=42 Ind. Cas. 849 (P.C.). 

5— Mistake of Law— Mistaken proceed* 



M.L.J. I =20 
94^4 P.L.W. 


Mistake of 
but when in 
owing to the 
Cal. 94=44 I 
6 L.W. 592 = 
L.R. 866=3 

» 9 ' 7 *(i 9 « 7 ) 
P.L.R. 1917 = 


Jaw is j/er se no ground for exclusion of time 
fact erroneous proceedings arc instituted 
mistake, extension may be granted. 45 
•A. 2t8=33 M.L.J. 486=22 M.L.T. 362 = 
126 P.W.R. J9i7=i5 A.L.J. 777 = 19 Bom. 
Pat.L.VV. 313 = 26 C.L.J. 572 = 104 P.R. 
M.W.N. 811=22 C.W.N. i6q=i 27 
=42 Ind. Cas. 43 (P.C.). 



. 5 — Mistake of law. 


A bonafidt mistake of law is a sufficient cause for excusing 
delay in_ presenting an appeal. Where a person mistook 
the prehminary order as a final order which a man of 
ordinary prudence would not have mistaken and filed 
an appeal against it beyond the period of limitation.” 

Held, that the mistake was not a “ sufficient cause ” 
for excusing the delay. (1917) M.W.N. 362=39Jlnd. 
Cm. 975. 


S. 5 — Mistake of law. 

The respondent brought on record by an order passed 
before be was a party can challenge the validity thereof 
after he is made a party. A mistake of law is not ' used 
(ient cause’ unless it was made in ‘good faith 
in spite of due care and attention. court should no 
doubt interpret the words “sufficient cause" liberally, 
but it must be cn accordance with Judicial principle. 
'Fhe apeal lime must not be extended simply because the 
appellant’s ease is hard. 59 P.L.R. 1913=88 P.W.R. 
• 9 * 3=59 P'R- 1913 = 18 Ind. Cas. 37. 

S. 5 — Mistake of law — Sufficient cause. 

Ignorance by a pardanashin ladv of the rule of pro- 
cedure is not sufficient cause within S. 5 of the Limita- 
tion Act. 8 P.W.R. 1911=9 Ind. Cas. 222. 


b. 5 — Sufficient cause . 

The fart tltal an appeal was not presented under 
the erroneous impression that a memo, of objection will 
lie as between co-respondent in a particular rase is no 
Sufficient cause within the meaning of S. 5. (1903) 
30 C. 655. 

16. Mistake of pleader. 

Set also NOTL 19. 


S. 5 — Sufficient cause — Wrong legal advice 

owing to negligence or want of legal knowledge. 

A bona fide mistake of fact or law will be a sufficient 
cause wiiitin the meaning of S. 5, Limitation Act, to 
excuse a delay, but it must have been committed bona 
fide, that is in spit<- of due care and caution. Tliis means 
tliat every wrotig advice given by the counsel will not 
amount to sufficient cause. It will amount to sufficient 
cause when the advice was given bona fide ; but it is was 
due to the negligence or gross want of legal skill on the 
part of the counsel, the mistake cannot be held to be a 
bona fide mistake. A.I.R. 1950 Raj. 2. 

S. 5 — Sufficient cause — Wrong legal advice. 

Where the delay is due to the wTong legal advice svhich 
though sound was wrong because of later rulings, it 
would he sufficient raiise to excuse the delav. 1949 R.D. 
35 (a)- 


S. 5 — Sufficient cause — Mistake of junior 

counsel. 

S. 5 of the Limitation Act can only be invoked where 
the circumstances are exceptionally strong and justify 
its use. The mistake of a junior counsel which was res- ^ 
ponsible for the delay would not be a ‘ sufficient cause ’ 
within the meaning of S. 5. 1947 A.W.R. (Rev.) 105 
( 2 )- 

” — S. 5 — Sufficient cause — Application for copies— 
Delay in making caused by erroneous adsdee of 
^vocate — If sufficient cause for excusing delay. 

Where the delay on the part of an appellant for apply* 
ing for copies is caused by the advice, erroneous though 
it be, received by the appellant from his advocate, that 
is a sufficient cause for excusing the delay under S. S> 
Limitation Act. I. L.R. (1946) Bom. 431=226 Ind. 
Cas. 95=48 Bom.L.R. 97=A.I.R. 1946 Bom. 437. 

S. 5 — $a=clent cause — Delay 'caused by coins* 

Bel’s mistake. 

It cannot be laid down as a general proposition that 
the delay caused by counsel’s mistake can never be 
regarded as a sufficient cause within the meaning of S. 5 
of the Limitation Act. 225 Ind. Cas. 291=48 P.L.R> 
325=A.I.R. 1947 Lah. 76. 

— — S. 5 — ^Where, on the mistaken advice by the' Pleader 
who was not conversant with recent notification the party 
filed his appeal in the wrong Court. 

Ht^d^ ffiat there wm sufficient catuewithin the meMiin^ 
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of S. 5, Limitation Act and the time taken in trans- 
mitting the appeal from such Court to the proper Court 
should be excluded. A.I.R. 1942 Lah. 94=43 P.L.R. 
502=199 Ind. Cas. 851. 

S. 5 — Delay in filing appeal due to mistaken advice 

Counsel — Mistake natural : 

Held, there was sufficient cause for time being extended 

1941 O.W.N. 1282 = 1941 A.W'.R. C.C. 379=A.I.R. 

1942 Oudh 125=17 Luck. 487 = 197 Ind. Cas. 723. 

• S. 5 — There is no provision in the Limitation Act 

which would entitle a party who has failed to file a 
cross objection within period of limitation to extension 
of time simply because his legal adviccr was umler a 
wrong impression. A.I.R. 1940 Cal. 150 = 70 C.L.J. 397 
= 187 Ind. Cas. 416. 


578 

- choosing wrong forum— No 

lack of due deligence* 

The duty of the appellant is ov<y when he consults 
a lawyer of a long standing who is known as a careful 
advocate. No amount of care or diligence on the part 
of any advocate can make him anticipate what view the 
Judge would take upon such a difficult matter as the 
valuation of a suit for the purpose of court-fees, where 
the value depended upon an addition or substraction of 
the amount claimed as mesne profits, past, present 
and future and the advocate cannot be said to have 
acted without due diligence if it is found by the Court 
that the appellant has taken a wrong forum of appeal 
and memorandum is returned to be presented to proper 
Court. In such a case, the time should be extended 
under S. 5, when the appeal is filed in a proper Court. 
A.I.R. 1938 Pat. 413 = 19 P.L.T. 309 = 17 Pat. 507=: 
4 B.R. 841 = 177 Ind. Cas. 564. 


S. 5 — Mistake of Counsel, when justifies exten- 
sion of time. 

The mistaken advice of Counsel is not sufficient to 
justify extension of time under S. 5, unless the advice 
was given in good laith, that is, with due care and atten- 
tion. A.I.R. 1939 Oudh 245=1939 O.W.N. 755 = 
1939 A.W.R. 123=1939 R.D. 467=14 Luck. 701 = 
183 Ind. Cas. 436. 

S. 5 — Where there has been negligence or want of 

reasonable skill that such a skilled person as a legal 
adviser, might make, the litigant is entitled to indulgence 
But where there has been negligence or gross want of 
legal skill in the legal advisor and not a bonajide, mistake, 
the party should not be allowed to avail of the benefit 
ofS. 5. (,1938) 67 Cal.L.J. 107. 

S. 5 — Mistakon advise of Counsel. 

Held, that Counsel did not act in g<xKl faith and no 
extension could be granted. A.I.R. 1938 Lah. 81 = 
I.L.R. (1938) Lah. 379=40 P.L.R. 986=178 Ind. Cas. 
510. 

S. 5 — Delay, when can be condoneJ. 


S. 5 — Party acting on advice of Counsel and filing 

appeal in wrong Court — Counsel found not negligent — 
Appeal presented before proper Court beyond limi- 
tation ; 

Held, on facts there was ‘ sufficient cause ’ within 
S. 5, for extension of lime. A.I.R. 1937 P.C. 276=46 
M.L.W. 219=1937 O.W.N. 771=41 C.W.N. 1189 = 
3 B-R. 756 = 1937 R.D. 362 = 39 Uom.L.R. 1021 = 
(1937) M.W.N. 937 = r8 P.L.T. 878=1937 A.W.R. 979 = 
31 S.L.R. 672 = 169 Ind. Cas. 769 (P.C.). 

[Reversing: A.I.R. 1934 Oudh 360=11 O.W.N. 

653]- 

S. 5 — Copy naderstamped* 

Where the copy of trial Court’s order refu-sing costs 
directed to be paid by Privy Council lias been under- 
stamped on account of the impression whitli the Counsel 
has that orders pass«-d in execution of the decree of His 
Majesty in Oiuncil have not tin; force of a decree and 
if is a Iona fide mistake under S. i-fg, C.P. Code, the 
aj p« date Court can all< w the ajptllant to make up the 
deficiency and under S. 5 condoned ilie period from 
the day on which the appeal was presented with an 
insuflkicntly stamped ce)py up to date. A.I.R. 1937 
Pesh. 3=167 Ind. Cas. 879. 


When the time fur filing the appeal has once passed, 
a very valuable right is secured to the successful litigant 
and the Court must, therefore, by fully satisfied of the 
Justice of the grounds on which the appellant seeks to 
obtain an extension of lime for attacking the decree, 
and thus perhaps depriving the successful litigant of the 
advantages which he has obtained. 

An appellant who wilfully leaves the preparation 
and presentation of his appeal to (he last day of the 
period of limitation prescribed therefore, is guilty of 
negligence and U nut entitled to an extension of time if 
some unexpected or unforeseen contingency prevents 
him from filing the appeal within time. Where an appel- 
lant rclia on a letter of his Pleader's rierk and ^ing 
misled by it as to the duration of the High Court's vaca- 
iton, prcKnis hit appeal beyond the period of limitation, 
the cause is not sufneient as the applicant cannot be said 
to have acted with due care and attention. In fact 
the mistake of a Pleader's clerk amounts to the mistake 
of the party himself. There is no auth«>rity for the view 
t^t a misuke of a legal adviser, however gross and in- 
4Buusablr, If bena/idt acted upon by a litigant, will entitle 
lUm to the protection of S. 5. A.I.R. 1938 Nag. 156= 
lX.R. (193B) Nag. 409=173 lod. Cat. 

10— W. Y. D.— 19 


S. 5 — Extension of time to make up deficient 

court-fee — Error of Counsel not bona fide. 

Where application for extension of time to pay deficient 
court-fee is not made by the Pleader till after about 
seven months since the time when the deficiency is 
discovered and the question of court-fee, not being 
difficult, the error of Counsel cannot be treated as a 
bona fide, one, refusal to grant time for making up the 
deficiency is proper. A.I.R. 1936 Lah. 935 = 39 P.L.R. 
448 = 167 Ind. Cas. 756. 

S. 5 — MlatnkoD advice of Counsel. 

Wlicrc a Counsel gives advice with due care and 
attention but nevertheless arrives at a mistaken conclusion 
and the appellant, misled by that advice, files in good 
faith an appeal beyond limitation, the Court is juititied 
in admitting the appeal filed after limitation but not 
otherwise, and an appellant is not entitled to the benefit 
of S. 5 of the Limitation Act where he has acted in good 
faith on the advice of the Counsel, which advice has been 
given honoBlIy, though negligently. The fact that the 
defendanu were guilty of o.nission or com.niuion byway 
of admiMMM or otherwise is immaterial when the Counse* 
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LIMITATION ACT (1908), S 

of the plaintiffs ha5 acted nceJiecntly in advising his 
clients tc file Uie appeal in ihc urui*g CV>nrt. j i 0.\\*.N, 
I53^^A-LR. 1935 108— 133 Ind. Cas, i6i. 

“ S. 5 Pleader autht)rised to cntnjsl presentation of 
appeal to aniJiher Plcjdrr cnirusiing it to ai;oihcr Pleader 
in pcMxl faith — Ap\ cal pn'sciilcd by another Pleader 
\viilioui written authority-^ No object i<m at first hearing— 
Extension of lime, slioulcl be granted. A.I.R. 1934 Lali, 
444 {2)— J50 Ind. Cas. 731. 

" “ S • 5— ^^hether a litigant is emit It'd to an extension 
of limitation owing to a mistake of his Pleader must depend 
enrirely on the rircumstanres ol the ease. He is not 
precluded from showing ilial he acted on the advice given 
him by the Ph*ader. but that advice mu>t be honest advice 
arrived at after study of the ease. He is not entitled to 
extension of time it the advice of the Pleader was given 
recklessly and carehssly, (e.g., failure to rK>ticc the effect 
of a Full Bench decision concerning the law in the 
province* where the pleader, hinisclJ, practices). A.I.R. 
*934 Nag. 52 =141 Ind. Cas. 41. 

" S. 5 — Wlicrc, through honest mistake and advice 
of vh< C^ounsel and not due to carelessness or negligence 
on their part the appellants prefer their appeal in the 
Court of the District Judge instead of liic Court of the 
Judicial Cominissicncr^ where it properly lay» the appcl* 
lants should not suffer for the mistake of their Counsel 
and an extension of time under S. 5, Limilation Act» 
should be given to tiicm. A.I.R. 1934 Pesh. 57 = 
152 Ind. Cas. 323. 

S, 5 — A legal adviser's mistake to justify extension 

of time must be a bona Jidi one, that is, his act must have 
been done with due care and attention. A.I.R. 1933 
Lah. 568^144 Ind. Cas. G27. 

— S. 5 — Filing of appeal in wrong Court through 
honest but careless and negligent advic» of Counsel 
-^Whether sufficient cause for exemption from bar 
of limitation — Practice of Courts in Ondlu 

On the dismissal of an application for cxccuiion, the 
decree-holder filed an appeal in the Chief Court. On 
objection by the judgment-debtor that the appeal lay 
to the District Judge and not to the High Court, the 
memorandum of appeal was returned for presentation 
to the proper Court. The appeal was presented to the 
District Judge with an applicaiion under S. 5, read w ith 
S. 14, Limitation Act, praying that, in the circumitanccs 
of the ease, the appellant should be deemed to have had 
sufficient cause for not filing the appeal within lime. 
He also filed an affidavit suting that he had filed the 
apF^al in the Chief Court on the advice gi\cn to him by 
a Vakil of the Subordinate Court and that the mistake 
was not pointed out to him cv*cn by the Advocate who filed 
the appeal in the Chief Court : 


5 — *6* Mistake of pleader, p8o 

was filed with a memorandum of appeal against a decree 
which had been subsequently passed and the applicant's 
Counscb on discovering the mistake, filed a copy of the 
proper decree : 

Htldy that there was a proper case for condoning the 
delay under S, 5. A.I.R. 1933 Lah. 1=33 P.L.R. 1085= 
I40 Ind. Cas. 495. 

S, 5 — Where an Advocate, on proceeding to England 

left the matter of an appeal entirely to his clerk and 
his clerk misappropriated the copying charges sent by the 
clicni during his absence and aKsconded and the Advo- 
cate did not look into the matter even for three months 
after h*< return : 

//rW,that as reasonably due care had not been exercised 
by the Advocate, the delay could not be excused. 

In the ease of a mistake of an Advocate in order that 
the provisions of S. 5 of the Limitation Act may be 
invoked in favour of an appellant, it must be found that 
the error W'hich caused the delay was one that might 
easily have occurred even if reasonably due care and 
attention had been exercised by the Advocate. A.I.R- 
1933 Rang. 96-142 Ind. Cas. 185. 

‘ S, 5 — Bona fide but gross and inexcusable 
mistake of lawyer* 

It cannot be laid down that a mistake of a legal adviser^ 
however gross and inexcusable, if bom fide acted upon by 
a litigant, will entitle him to the protection of S. 5. la 
ease where a suitor has suffered from negligence or gross 
want of legal skill of his legal adviser, he has bis remedy 
against that legal adviser and meantime the suitor must 
suffer. But where there has been a bona fide mistake^ 
not through misconduct or through negligence nor 
through want of reasonable skill, but such as a skilled 
person might make, there is no reason why the rights 
of the client should be forfeited thereby. In such cases, 
the client is entitled to indulgence. A.I.R. 1932 Cal. 589 
«36 C.W.N. 420=59 Cal. 781 = 140 Ind. Cas. 662. 

— — S, 5 — When the Counsel made bona fide mistake in 
failing to get a fresh power^of-attomey after the death of 
the party for the purposes of impleading the legal rep re- 
seniative : 

Held^ that the Court could extend time under S. 5* *33 
Ind. Cas. 877. 

S« 5 — Under S. 5, a bona fide mhiakc on the part 

of a Pleader may be condon^, but gross negligence 
on his part cannot justifiably be condoned. In the latter 
ease the client has his rem^y against the legal adviser. 
A.I.R. 1931 Rang. 60=131 Ind. Cas. 507. 


Heldf that the appellant wa.*? rot entitled to the benefit 
01 S. 5, Limitation Act, though .lie had acted in good 
faith on the advice of Counsel which ad%i(e had teen 
given honestly but negligently. 10 O-W.N. 1154 — 
A.I.R. 1933 Oudh 523*9 Luck. 193=146 Ind. Cas. 
127 (F.B.). 

— - S, 5 — Copy of %vroDg decree filed by bona fide 
mistake. 

Where, owing to a bona fide mistake, a copy of a decree 
which had been passed at an earlier stage of the suit 


S* 5 — Mistake of pleader— Bona fide* 

Though an error on the part of an advocate 
be sufficient cause within the meaning of S. 5 the mistake 
or error must be a bona fide one, that is, it must have been 
made In spite of due care and attention having h^ 
exercised, the advocate does not himself consider 

that matter and accepts the statement of his clerk th^ 
8 days are allowed Ibr obtaining copies of decree and 
does not examine the paper himself to sec whether the 
statement was correct, he cannot be said to have cxer^ 
cisrd due care and attention. A.I.R. tQ24 Rang, 

Foil. 127 Ind. Cas. 379=A.I.R. 1930 Rang. 209. 
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— p S. 5— Mistake of pleader— Good faith— Conn- 
•el’s advice. 

When it is establislicd in the first place that a Counsel 

a a » care and attention but has 

nevertheless arrived at a mistaken conclusion, and that 
^e appellants, misled by that advice, has in good faith 
filed an appeal beyond limitation, tlien when compliance 
has been made with all these conditiens a Court is justified 
in admitting an appeal filed after limitation, but not 
otherwise 28 All. 414 and 29 All. 638. Held broadly 
decided. 6 O.W.N. i042=sA.I.R. 1930 Oudh 49. 

■■ S. 5 — Where a party intending to engage a pleader 
ocecutes a vaklatnama but by pure mistake omits to 
mention his name in the said vakalatnama and the 
pleader in his turn fails to endorse his acceptance and the 
mistakes are due to pure inadvertence and accident 
and do not proceed from any dishonest intention there 
IS sufficient cause for extending the period of limitation' 
of an appeal, which, though in propicr form has been 
praented after a short delay. t2i Ind. Cas. 546=1930 
A.L.J. 394=A.1.R. 1930 All. 112. 

5 — No doubt a bona fide mistake on the part rf 
* Pl^^der is sufficient cause for admitting an appeal 
after time, but no mistake is bona fide unless made in 
ol^due care and attention. Time cannot be excused 
under S. 5 on the ground that the pleader accepted the 
statement of the clerk of the Court that an application 
for copy would not be accepted until decree was signed 
117 Ind. Cas. 251=7 Rang. i8=A.I.R. 1929 Rang. 116. 

■®* 5—Mlstako of pleader — Oversight. 

The oversight of an advocate is a sufficient cause fof 
extending the period of limitation. 34 G.W.N. i >9. 

S. 5— Mistake of pleader — When sofficient. 

The misuke of the vakil may be pleaded as sufficient 
^und under _S. 5 to excuse limitation, but such mistake 
IS not in all circumstances conclusive ground. 112 Ind. 
Cas. 307 =A.I.R. 1929 Mad. 91. 

S—^The mistake of a legal practitiwirr or his 
ranll one day was foun l sufficient 

iS In^ r ng of S. 5 for condoning tl e delay. 

108 ind. Cas. 6 i 9=A.I.R. 1928 Lah. 643. 

S. 5— Mistake of pleadei— Party not bound. 

In a matter falling under S. 5, the pleader does not 
act M an agent of his client and his act or default U not 

bindiM upon the latter within the meaning of S q iit 

^^-3“ C.W.Nf 3,aiA.I.R. 


5 — Mistake of pleader— Proceedlng'ln'wxong 


Court. 


A mistake of a pleader cannot alwa\s urn' •nd^r all 
circumstan^ afford ground for ^tension of tl^e ^nder 

1 L" * O" advice of a 

plcadei— Appeal filed in proper Court after limi ation. 

Held, that the ap^Ilant was entitled to the extension 

? j wronglv filed before the District 

Judge on the advice of a pleader of some standing on 


• a— au. misiaKe of pleader. ^3^ 

S"cr;Sr!.5T;;Sxi.;\s 

thought that the appe.-!! was not due tib il "v 

plaJmfffapiLllLnT'sLuW 'he 

and hence he was eiuiiUd to an extension of 

257 = ri™i9t7^Cal. ='7-46'c.L.j' 

• S. 5— Mistake of pleader— Negligence. 

->e a'ppriw” 

<hc result of .h«r c^tclrssuoss?.-. “r .mal'laTk of'H 
care and attention ; it cannot be a r ^ «>f due 

time. 93 I.C. 876 and 95 PR rJ?'' “'^'dmg 

Cas. 533 (Lah.). ” Foil, no Ind. 

S. s-Mistake of pleader-Honest mistake. 

An honest mistake that is comTr>itf..j 1, 
because of an incorrect advice given to 
constitutes a sufficient cause for «tendilID 
limitation for filing an appetj. A P" ^ of 

(F.B.) Foil. ,0, Ind. cS 777 =b L n 
ii 09 =A.I.R. i 927 Ali. 758. ''' ^ L.R.A. (Rev.) 

pleader may h® suffi'lritnTiMe'fof “ 

Td "So" -'uT 

98 Ind. Ca,. 4.7=4 Rnog. =65-5 L , 

_S. 5-Where the delay in filing the copy-nf rh. 
first Court’s judgment was due to the fact that j * 

in his remainder for a copy stated by mistake iha»^ ‘^*‘^**' 
of the fcreo was want.? o'rZmbn.'ng » 

copy of the judgment was required, but the oriiL! 
application was only for a copy of the judgment, * ^ 

Held, ffiere was sufficient cause to excuse the~dela« 

94 Ind. Cas. 629=8 L.L.J. 101=27 P L.R. 239 =A I R 
1927 Lah. 92. " cv.i.tt,. 

S. 5 — The delay in filing an appeal cau«^rt k,. 

honest m»take of the party’s Vakil iJ^calcuIating the 
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S* 5 — ^Whether a mistake on the part of a pleader 

is or is not a sufTicicnt cause for the extension of time will 
depend on the facts of each case. 95 P.R. 1917, Foil. 
Where a suit is dclibcrairly undervalued in order to 
minimise the cost of litigation and as a result the appeal 
is filed in a wrong Court, the delay caused due to such 
mistake cannot be excused. 93 Ind. Cas. 876 (Lah.). 


S. 5 — It is not each and every mistake of i Counsef 

which per se is to be considered a sufficient ground for 
automatically giving his client the benefit of S. 5. Where 
a party has a vested right in the order of the lower Court 
in his favour which is sought to be attacked in appeal 
he should not be deprived of this advantage unless there 
has been on his part some conduct raising an enquiry 
against him, or unless there has been some inevitable 
accident. 92 Ind. Cas. 33^A.I.R. 1926 Nag. 162. 


S* 5— General rule as to discretion mast be 

applied to each case — Discretion must be jadicially 
exercised and on materials judicially cognizable. 


The true guide for a Court in the exercise of discretion 
is whether the appellant has acted with reasonable 
diligence in prosecuting his appeal and, that he ought ordi- 
narily to be deemed to have acted with ordinary diligence 
when the whole period between the date of the decree 
appealed against and the date of presenting the appeal 
does not after excluding the time spent in prosecuting 
with due diligence another proceeding challenging 
the judgment exceed the period prescribed by law for 
presenting the appeal. 45 Cal. 94, Foil. There may be 
a general rule as to the exercise of discretion but each 
case must nevertheless be examined as to its own circum- 
stances to see whether they make tt fall within the terms 
of the general rule. The discretion in admitting an 
appeal under S. 5 must be judicially exercised and must 
be based on materials judicially cognisable though it 
has been held that a bona fide mistake of a pleader affords 
sufficient cause for admitting an appeal after time that 
mistake roust have been one made in spite of due care 
and attention that had been exercised. Fact that the 
error had escaped the attention of the counsel for the 
respondent and also that of the Judge does not affect 
the matter in the slightest degree. The real question is 
whether the error was one that is in any way excusable 
or whether it was one which might easily have occurred 
even if reasonably due care and attention had been 
exercised by the Advocate. In some eases, no doubt, 
such as when there Is a rcald oubt as to the forum or the 
question is for some reason difficult to decide, the fact 
that it has not been observed by other people may tend 
to excuse the mistake. But where there was a mistake 
that can only be accounted for by the fact that no care 
at all was taken, that no consideration was given to the 
question as to the forum in which the appeal lay and the 
very obvious ncccssiiy for considering the value of tlie 
lands for purposes of jurisdiction was entirely neglected. 


Held, there is no sufficient cause for admitting the 
appeal after due date. 77 Ind. Gas. 385=31 Rang. 584 
sA.I.R. 1924 Rang. 148. 

$• 5 — ^Where the only excuse put forward in the 

affidavit for not filing the appeal within time was that the 
appellants had no knowledge, before the order of the 
District Judge returning the memorandum of appeal, 
that it had to be presented to the High Court but there 
was sufficient room to hold that they had such knowledge, 
and the same picker had been working for the appellants 
and had filed various appeals rightly, in connection with 
this case* 


Heldy the mistake pleaded in this ease was not bonaftde 
and extension was refused. 72 Ind. Cas. 732=28 P.W.R* 
i 923=A.I.R. 1923 Lah. 612. 

S* 5 — could not be laid down as an inflexible 
rule of law that in no ease can be circumstance that a litig- 
ant has under the erroneous advice of Counsel or Pleader, 
presented on appeal out of time, be deemed a sufficient 
cause ' within the meaning of S. 5. Where the mistake 
is of such a description that it may arise even amongst 
practitioners of experience, a litigant should not be made 
to suffer for such an error. 


A person could not deduct the same perod twice over 
and where a legal practitioner though he could. 

Heldy that such a mistake cannot be sufficient cause* 
63 Ind. Cas. 278=3 P.L.T. 96*6 P.L.J. 237=A.I.R* 
1923 Pat. 140. 


— ; — S. 5 — An honest though a negligent mistake about 
High Court practice by a pleader in the muffasil 
was held to be a sufficient cause for extending the period 
of limitation under S. 5 in the present slate of the profes- 
sion in the muffasil. 68 Ind. Cas. 812=44 636= 

20 A.L.J, 674=A.I.R. 1922 All. 490 (F.B.). 


S* 5 — S. 5 of the Act must be applied under equity 

to a ease where an appeal is filed in time and no laches 
can be attributed to the appellant, but the pleader 
through oversight did not sign the memorandum of 
appeal. 63 Ind. Cas. 726 (Lah.). 

S* 5 — Where an appeal is preferred in the wrong 

Court, on the advice of a pleader, want of good faith 
feed not be necessarily presumed. ** In good faith ** 
means honestly though negligently. 20 Bom. 133, Foil. 
60 Ind. Cas. 744=45 607=23 Bom.L.R. 89=A.LR« 
1921 Bom. 302. 


S. 5 and Art. 152 — Mistake of pleader. 

An appeal which lay to the District Court was presented 
under wrong legal advice to the High Court which 
returned it for presentation to the District Court. At the 
time of presentation to the District Court the time for 
appealing to that court had expired, but the appeal 
would have been In time if it lay to the High Court. 
The District Judge admitted the appeal ex park subject 
to objections on the ground of limitation. The appew 
was afterwards transferred to the High Court, which 
excused the delay holding that the mistake of appellants 
legal adviser was sufficient cause within S. 5* 


Heldy that the order of the High Court was proper. 
45 Cal. 94 (P.C.), Foil. 43 Bom. 376=1919 M.W.N. 
254=23 C.W.N. 753=20 Bom.L.R. 1148=46 LA. 15*“ 
52 Ind. Cas. 897 (P.C.). 

S. 5 — ^Mistake of pleader — ^Booa fide advice 

baaed on falae inforxnatioii. 

An honest and bona fide advice of a legal adviser given 
upon an untrue statement of facts by the party is not a 
sufficient cause within S. 5 of the Limitation Act. 49 
Ind. Gas. 1000 

S. 5 — Mistake of pleader— Recalling order 

excasiag delay* 

In order that a mistake of the pleader may be sufficient 
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cause for granting an extension of time under S, 5, 
there must be a proper evidence establishing that a 
bona fide mistake was committed. A Judge has power 
to revoke an order excusing delay before the appeal is 
admitted. 45 Ind. Cas. 725 (Cal.). 

” 5— ^Mistake of pleader. 

A legal advisor’s mistake in order to j ustify an exten- 
sion of time must be a bona fide one. Filing an appeal 
m a court which has obviously no jurisdiction cannot be 
considered to be a bona fide mistake. A mistake is not 
bona fidt if it is done without due care and attention, lo 
P.L.R. 1918=69 P.W.R. 1918=45 Ind. Cas. 542. 

~ S. 5 — ^Mistake of pleader. 

A legal advisor’s mistake to justify an extension under 
S. 5 of the Limitation Act, must be a bona fide one. 95 
P.R. 19173*174 P.W.R. 1917 = 13 P.L.R. 1918=43 
Ind. Cas. 317. 

S. 5 — Mistake of pleader. 

A pleader’s mistake is a good ground for admitting 
a time-barred appeal, when the mistake is bona fide^ i.r., 
made in of due care and attention. 8 L.B.R. 566=10 
Bur.L.T. 221=37 815. 

■ 6. 5 — Mistake of pleader* 

Where an appeal was Bled out of time under the 
^vice of a pleader who was misled by a change in law, 
it was held that there was sufRcicnt cause under S. 5 
for not filing within time. 17 C.W.N. 807, Foil. 37 
P.W.R. 1916=32 Ind. Cas. 640. 

■8. 5— Mistake of pleader. 

Where an advocate's firm delayed presenting an 
appeal by two days after the la^t date for filing it, despite 
(heir knowledge that costs and fees had been sent to them 
by Telegraph money-order which could not be received 
owing U) the absence of the member of the firm lo whom 
it was addressed. 

Hildf there was no sufficient cause to excuse the delay- 
t7 Ind. Qa. 639 (L.B.). 

j — Mistake of pleader — Omlsaloo to file 


eop7 of 

Where the copy of the decree appealed from had been 
given to the pckit but by an unexplicable mistake it had 

along with the memorandum of api>eal 
aM the oakit had since died the High Court extended 

S. 5 of Limitation Act. 17 C.L.J. G6- 
17 Ind. Gas. 155. ' ^ 

S — ^Mleteke of pleader. 

The pUintiffi oorrcetly valued their cUim for Court 
Fee. .( » wrt4in lum ; Imt for the take of jurWiction 
they v«lued it erroneoutiy due to the leg^ wIvikt*. 

10 Rive effetto l 8 of Suiu ValiuUiom Aft. 
IMi!ncUnt.didtMHrmiieo):^ioDtothe.une. PUintifTs 

2* WM dmUMd >1^ t^ WoW to the Di^ 
Wet Judije where ahe they did not ofa^ m ooce but 
mUA for an adjoummeot. At the bewiew they raited 
the olgectioQ en which (he lam sMi n d n ia ct »ppr>l wm 
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returned to be presented to the Hieh Ck>urt 

be admitted even though out of time as some resiioiifbililv 
was on the defendant for the difficulty which thrplaSS 
pr»e„.ly cxpcr..nccd. .6 C.L.j/jee^.e 

S* 5 ~^fsstake of pleader. 

generally erroneous advice of pleader is not a 
sufficient cause a litigant should not be made to suffer 
for the pleader's error ,f the mistake is of such a nature 
^ would mislead even experienced practitioners. "Se 
true t«t IS whether the litigant has acted under honest 
though mistaken belief, formed with due care and atten- 
tion. 12 Ind. Cas. 677 (Cal.). 


*S. 5— Mistako of pleader. 


A mistake of law by an advocate showing lack of 
ordinary diligence is not a sufficient cause within .S. s of 
the Limitation Act. 4 Bur.L.T. 175=11 Ind. Cas. Sta. 


“ S'^f*"®*** caus® “ Bona Ede mi*, 
led by pleaders as to court to which appeal lay. 

The fact that the appellant was bona/ide misled by 
advice of his pleaders as to the court to which the appeal 
lay >s sufficient cause ” within the meaning of this 
«cnon. ,joj A.W.N ^a. i*,. ah. (.) 1906 A.W.n! 

(a) 1907 A.W.N. 219=4 5i5 = a9 A. 638. 

17. Mistake or fraud of pleader's clerk. 


— 5— Application to set aside ex parU small cause 
decree— IJelay in depositing amount due to bona fide 
mistake of Pleader’s clerk : 

//rW. that the applicant was entitled lo the benefit of 
b; 5 whether the mistake was on the part of the vakil or 
his cWk IS imimtrrial if it \i bona fide. 61 M.L.J. 710-= 
34 L.W. 795 = A.I.R. 193a Mad. 143 = 135 Ind. Cas. 737. 

S, 5 — Mistake of Goniiael's clerk. 

Mistake on the part of counsel’s clerk cannot be 
considered a sufficient ground for extension of time 
under S. s- A.I.R. 1934 Lah. 401, Foil, no Ind Cam 
374 = A.I.R. 1928 Lah. 488. 

S. 5— Where an appeal it filed a day later, through 

oversight of the counsel’s clerk, time may be extended 
under S. 5. 98 Ind. Cat. 514*8 L.L.J. 479-27 P.L.R. 
623 = A. 1 .R. 193G Lah. 693. 


S. 5 — Mistake of the pleader's deck is 


The mistake of the clerk of the pleader does not stand 
on a higher plan than a misuke of a party and is no 
ground of extension of time under S. 5. 82 Ind. Cas. 
484-A.LR. 1925 Oiidh J89. 
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5 — 'Vh''rc an appeal is nnt filed in time due to a 

deliberate fraud of the Gninsel’s clerk and there is no 
fault on the part of the client who has paid everything 
required to Iw paid by him or on the part of the Counsel 
who trusted his clerk, there is sufficient reason for the 
extension of time under S. 5, Limitation Act. A.I.R. 
1934 Lab. 986. 

18. Negligence of party. 

S. 5 — Party asking Counsel to file appeal and 

leaving it entirely to him to take necessary steps 

—Appeal filed in wrong Court: 

Held, that the litigant cannot be said to have 
acted in good faith unless lawyer so acted. 1939 
Rang.L.R, 639=A.I.R. 1940 Rang. 14=186 

Ind. Cas. 715. 

S. 5— Negligence of party. 


S. 5— Sufficient cause for non-presentation on 

last day— Antecedent inaction or negligence of 
appellant, whether material. 

Where the appellant sent all the documents re- 
lating to the appeal to his Counsel on the last day 
of limitation but the Counsel, being too busy 
with more pressing work, was unable to examine 
the papers and on looking into them, wlieii he 
returned from the office in the evening discovered 
that the period of limitation had cxpiretl 01 the 
same day, and the appeal was presented the next 
day with an application for an extension of lime 
under S. 5: 

Held, per Suhrawardy and Mitter; JJ. 
(Graham, J., contra. )— That sufficient cause for 
exercise of powers under S. 5 had been ma<le out 
inasmuch as it was only through accident that the 
appeal was not filed in time and the delay caused 
was not due to any fault on the port of the client. 


Where the applicant has been negligent in leav- 
ing the matter in the hands of his co unsel without 
making any enquiry about his application for four 
months he is not entitled to the benefit of S. S 
Negligence on the part of the pleader’s clerk is 
negligence on the part of the party and is not 
sufficient cause within the meaning of S. 5. 118 

Ind. Cas. 212=A.I.R. 1929 Sind 206. 

S. 5— Setting aside ex parte decree— Gross 

Negligence of defendant. 


Per Graham, J., Contra.— The cause required to 
be shown applies not to any particular part of the 
penod but to the entire period and if no 
explanation whafev’er be forthcoming why 
the appeal was not filed during the 
major portion of the period of limitation, an ex- 
planation. designed merely to explain why it was 
no filed on the last day before it ^camc time- 
barred is insufficient. 34 C.W.N. ni9=A.I. 
R. 1931 Cal. 298=58 Cal. 549. 


Where the defendant did not apply to set aside 
an ex parte decree in 'a proper manner in the pro- 
per Court, but instea*' filed an appeal beyond 
limitation together with an application to extend 
the time: 

Held, that the defendant was guilty of gross 
negligence and carelessness in the matter, and no 
case was made out to grant an extension of time 
under S. 5, Limitation Act. 11 O.W.N. 256= 
A.I.R. 1934 Oudh 131 (1)«1S1 Ind. Cas. 529 

( 1 ). 


S. 5— Sufficient caus^^AgCnt’s mistake or 
negligence. 

It is possible for the act of an agent done with- 
in time to be subsequently- ratified by the 
principal and in such circumstances, the act be- 
comes the act of the piincipal even though when 
it was performed, it was performed without his 
knowledge or approval. Subsequent approval 
means the adoption of the act of the agent by the 
principal as to the date when the agent perfo;'med 
the act. IS P.L.T. 233=A.I.R. 1934 Pat. 290 
(2)1=149 Ind. Cas. 596. 

" ' S. 5— Application for copies was returned — 
Application not represented in time-applicant 
saying that he waited till the printing charges 
were called for by Court — Court could not com- 
pute charges as application was with the vakil’s 
clerk. 

Held, that the excuse put forward was not one 
which would excuse delay. 1932 M.W.N. 328. 


— S. 5 — A judgment was delivered on October 
19, 1925. An appticatinn for a copy was made on 
December 11. The platnllfTs attorney sent a let- 
ter on January 21, 1926. stating that he had ap- 
plied in December for the copies to be sent to him 
by post, but there was in fact; no such applica- 
tion; The appellant waited till January, 25 , when 
he arranged with another person to get the copies. 
The latter got the copies on January, 27; and the 
appeal was filed on February 4, a fortnight after 
the correct time. 


Held that there was no ground for extending 
time. 24 S.L.R. 41S=A.I.R. 1931 Sind 58. 


-S. 5 — An appellant, filing an appeal after the 
expiry of limitation owing to stupid misconst^c- 
tion of the lower Court’s order appealed against 
is not entitled to the benefit given under S. 5. 
91 Ind. Cas. 867=13 O.L.J. r72=A.I.R. 1926 
Oudh 206. 


— - ' S. S— Negligence of cliffs agent is not 
sufficient cause. 

The appeal was decided in the Court below co 
the 28th March. About 6 weeks later the app®*' 
lant's agent went to a pleader’s cleik and de^* 
sited Rs. 6 with him to obtain copies. No m* 
structions were given to the pleader himself. A 
week later the Subordinate Courts closed for 
thirty days for the vacation. The copies wrre 
not applied for till 27th June, a week after the 
Courts re-opened, and were obtained on July 3. 
Even then the copy of the judgment of the Trw 
Court was not applied for and this was obtained 
between July 3 and July S. 


LIMITATION ACT (igo8), S. 5-— 18. Negligence of party. 


5^0 



Held, that no sufficient cause was proved so as 
to admit the appeal beyond time. 75 Ind. Cas. 
254=21 A.L.J. 817=4 L.R.A. Civ. .580"A.I. 
R. 1924 All. 176. 


S. 5— Sufficient cause — Great laches disen- 
title party to benefit of section. 


Tlie decision appealed against was dated the 
20th June, 1921. An application for copies of the 
decrees and the lower Appellate Court’s order was 
filed on the 27th June of 1921 and those copies 
appeared to have been recei'.ed by the appellant 
on the 9th of July, 1921. The appeal itself was 
filed on the 4th of October, 1921, and was rciu n- 
ed on the same date on the ground ^ that it was 
not accompanied by a copy of the judgment of 
the Trial Court. The appellant appeared to have 
done nothing further in the matter until the 26th 
Octf ber, 1921; when he applied for a copy '"f the 
necessary judgment which was ready cm tnc 3ist 
of that month and actually delivered to the appel- 
lant on the 7th of November. 1921. The apMcal 
was tlien re filed on the 22nd of November, 1921, 

Held, even allowing for the fact that Kaugra is 
at some distance from Lahore and the parties are 
Jats, tliis delay is unwarranted and time cannot 
be extended. 79 Ind. Cas. 812=A.1.R. 1923 
Lah. 208. 


S. 5_Where there is want of due diligence 

in the filing of an appeal within the proper time, 
the aiincliant is not entitled to any extension of 
time. 68 Ind. Cas. 792=A.1.R. 1923 Lah. 98. 


S. 5— Where an appeal which was retu ned 

was not represented for 3 weeks though appellant 
could have easily done so. 


Held, no sufficient cause is made out. \ L.L. 
j 475=39 P.L R 1922=A.I.R. 1923 Lah. 95. 


— — S. 5— Where the last day of limitation was 
25tli June, 1919 and tlie appellant applied »or copy 
of the Trial Court's judgment by post on the 24tli 
June, 1919, but the application did not reach the 
Copyist Department till the 2nd July, 1919. 

Held, that period between the 25th June and 
2nd July cannot be excused. 72 Ind. Cas. 797= 
A.I.R. 1922 Uh. 415. 

' 6 . S— -In two appeals one judgment was pas- 
■ed but two decrees were made, Plaintiff in second 
appeal, filed along with the memo, of appeal 
copies of decree and judgment in one appeal only, 
to which the parties in other appeal were not 
parties. Subsequently they produced the other 
decree and prayed for excusing the delay. 

Held, it would not be fair to them to extend 
the time under S. 5. 77 Ind. Cas. 541^3 Lah. 
215=A.I.R. 1922 Uh. 390. 

— S. 5 — Where negligence of the party is alone 
responsible for the delay in filing the copy of the 
lower Court’s decree, time need not be extended. 
4L.L.J. 381=A.I.R. 1921 Uh. 266. 


7 caused in fibng an appeal 

by applying for a tianslation of the judgment 
appealed against due to ignorance or to careless- 
ness cannot be excused under S. 5 of the Lim 
Act as an appellant guilty of such delay ca: not 
be said to have acted bona fide, i.e., wnh due 
care and attention. 59 Ind. Cas. 965 (Lah.). 

S. 5 — Negligence of party— Notice of judg 

ment — Date. 

In the absence of any indication to the contrary 
it must be presumed that the notice required un- 
der O. 20, R. 1; C. P. Cede was given. A 
person who wishes to take advantage of S. 5 
must show that he has not been negligent and 
that he has been prosecuting his case with due 
deligence. 22 O C. 379=2 U. P .L. R. (J.C.) 
60=55 Ind. Cas. 837. 

S. 5 — Negligence of party — Carelessness. 

Delay due to carelessness is not sufficient cause 
to enable a Court to excuse delay under S. 5 of 
the Limitation Act. 55 Ind. Cas. 271 (Pat.) 

S. 5 — Negligence of party— Negligence of 

servant or agent. 

The Court can extend time under S. 5 only for 
sufficient cause. The negligence of a servant in 
the performance of the ilutics entrusted to him 
docs not amount to sufficient cause. 55 ind. 
Cas. 17 (Pat.) 

S. 5 — Negligence of party — Delay — Expla- 

nati.n— Negligence of servant. 

Where law provides a time limit within wliich 
.a step is to be taken and a party waits until the 
last moment before taking that a step, he is not 
entitled to the Court’s indulgence if an accident 
prevents the step from being taken within the 
time. A party is not entitled to plead the negli- 
gence of his servants as a ground for excusing 
delay. 3 Pat.L.J. 381 = 52 Ind. Cas. 225. 

Ss. 5 and 2 (7)— Negligence of party— Due 

care on appellant’s part required. 

Due care and attention arc required on the part 
of an appellant to warrant an extension of the 
appeal time by the Court under S. 5 of the Act, 
27 P.W.R. 1917=37 Ind. Cas. 828. 

S. 5 — Negligence of party — No extension of 

to negligent appellant. 

An extension of time to appeal cannot be 
granted on the ground of unforeseen contingency 
in the case of negligent appellant postponing to 
present the appeal till the last day of the pres- 
cribed period. 12 N.L.R. 171=37 Ind. Cas. 
.W. 

S. 5 — Negligence of party — Appeal filed with 

copy of the judgment but without copy cf decree . 

Appeal filed without copy of decree though 
with copy of judgment is not properly presented 
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and becomes barred If the copy of decree is filed, 
after the period of limitation. 8 P.W.R. 1911 = 
9 Ind. Cas. 222. 

* S. 5— “Sufficient cause” — Each day’s delav 

should be explained— Mistakes of unqualified 
agent, no excuse — Want of funds, no sufficient 
cause. 


The words ‘‘sufficient cause" in S. 5 shouhl 
receive a liberal construction so as to advance 
substantial justice when of no negligence no^ in- 
action nor want bona fides is imputable to the ap- 
pellant. A client who entrusts his business 
wholly to an unqualified man cannot be held to 
have acted without negligence and bona fide, j.e.: 
with due care and attention, and he cannot be 
allowed to plead the mistake made by his un- 
qualified agent as sufficient cause within the mean- 
ing of the section. Want of funds is not suffi- 
cient cause within the meaning of S. 5. Cl. (2). 
An appellant who invokes the discretion' vested in 
the courts by reason of S. 5 is bound to give a 
proper explanation for every day’s delay. n9C8) 
19 M.LJ. 209=5 M.L.T. 28=1 Ind. Cas 73 
See also 25 M. 166=11 M.L.J. 406. 

19. Negligence of pleader. 

See also NOTE 16. 


S^I. 


■S. 5— S’ufficient cause — Negligence of coun- 


Negligence of counsel is no ground for giving 
the benefit of S. 5 of the Limitation Act. 1948 
R.D. 433. 

~ — 5 — Party in position of Municipal Board, 
ii be relieved from the hardship caused by 
negligence of counsel. 

Held, on facts, that though it was easy to con- 
ceive of circumstances where Counsel might be 
faced with two possible views, and if he honestly 
took one view rather than the other, his advice 
given on the strength of this view and acted upon 
by the litigant, could not be deemed to be advice 
given negligently, yet the present was not a case 
m which there was the slightest justification for 
the Counsel for the Municipal Board in spite of 
the amended limitation having been in force for 
nearly 23 years, to think or to labour under any 
misapprehension that the old period of limitation 
was still in vogue. It is an elementary proposi- 
tion that igrnorance of Taw is no excuse and the 
presumption that the law is well known and well 
understood was particularly strong in the case of 
responsible public bodies, such as the Municipal 
Board whiciip including the Chairmafip had several 

represented on it. A.I.R. 1944 
Oudh 135=19^ O.W.N. 118=1944 A. W.R. 
C.C. 92=211 Ind. Cas. 499. 

7 ® — Held, that after sending the copies of 

judgment and decree to a senior lawyer for filing 
the application for leave to appeal to the privy 
Council, the ^Municipal Board was not completely 
absolved of its responsibility to see that neces- 


sary steps were taken by the Counsel In the 
matter. The Municipal Pleader, or any other 
official of the Legal Department, could very 
easily have been deputed to see that action was 
taken by Counsel in pursuance of the Board’s re- 
solution. The alleged misapprehension in the 
mind of the Counsel as to the period of limitation 
in filing the application on the ground that he 
relied on the old edition of the standard commen- 
tary on the Lim. Act, could not be said to be 
bona fide misapprehension. Such negligence of 
Counsel in the circumstances of the case did not 
entitle the Board to urge that it was prevented by 
any sufficient cause from filing the application for 
leave within time. 1944 O.W.N. 118=A.i.R. 
1944 Oudh 135=1944 A. W.R. 92=211 Ind. Cas. 
499. 

S . 5 — Appeal filed with deficit court fee— 
Order for making good deficiency within time 
fixed— Appeal rejected on default: 

Held, that extension cannot be granted as it is 
^e appellant’s business, or the business or any 
Plearler who is acting for him in connection with 
this matter, to ascertain the date fixed for the de- 
positing the deficit court fees. In a case of this 
sort, it is expected that Pleaders shall make them- 
selves acquainted with the nature of the orders 
passed and li is not tlie duty of the Court to send 
record to the Pleaders in order that their signa- 
tures may be taken on the order sheet. A.I.R- 
1940 Cal. 530=71 C.L.J. 540=191 Ind. Cas. 701. 


•S. 5— ‘Good faith', if necessary to bring a 
case under S. 5. 

In order to bring a case within the purview of 
S. 5, the element of "goed faith" is necessaiy. 

Where an appeal lies to the District Court but is 
preferred to the Chief Court and is returned for 
presentation to proper Court and there is no proof 
that the presentation of appeal to the Chief Court 
was due to the Council's bona fide mistake, it is 
a case of gross negligence and cannot be excused 
and the appellant is not entitled to the benefit of 
S. 5. 10 O.W.N. 1247=A.I.R. 1934 Oudh 10 

= 147 Ind. Cas. 799 (I). 

S. 5— Negligence of pleader— No ground for 

extension of time. 

A woman advised by her pleader filed a'sui^ 
valuing her claims for jurisdiction and pleader's 
fee at an amount bringing it within the categoiy 
of special jurisdiction cases, appeal from which 
lay to High Court. The case wras admitted ana 
registered as special jurisdiction case and was 
treated as sfuch throughout the proceedings. From 
the decree in that suit the woman acting on the 
advice of the same pleader preferred an appeal 
the District Court. 'The appeal was returned for 
want of jurisdiction and was subsequently 
sented to High Court. On the day when it 
presented to High Court, it was out of time. The 
woman claimed extension under S. 5. 

Held, that there was no likelihood oi any 
reasonable or hon^ fide belief that the 
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not a special jurisdiction case and the appeal lay 
to the District Court; that the advice given by 
the pleader was result of negligence and not of 
any bona fide or considered belief and the woman 
was not entitled to extension of time and the ap- 
peal was barred. A.I.R. 1924 Rang, 148; 34 
Cal. 216, Foil. 31 Bom.L.R. 954=A.I.R. 1929 
Bom. 393. 

S. 5— The carelessness of the pleader is no 

ground for extending the period of limitation. 

114 Ind. Cas. 101=A.I.R. 1929 Sind 32. 

S. 5—Where the appellant’s Counsel acted 

with gross negligence in valuing the appeal, and 
thus it was presented with insufficient Court-tees 
and the deficit was made good beyond limitation, 

Held, that the delay in making good the defi- 
ciency that occurred in consequence cf clear 
negligence cannot be condoned, A.I.R. 1922 
Lah. 233; 1 Lah. 234 and 55 P.R. 1913, Foil. 
102 Ind. Cas. 615=9 L.L.J. 290=28 P.L R. 
338=A.I.R. 1927 Lah. 884. 

S. 5— Omission to implead a person as res- 
pondent owing to negligence in drafting the ap- 
peal is no ground for extending the time foi- im- 
pleading him, 99 Ind. Cas. 619=A.I.R. 1927 
Lah. 118. 

S. 5— A bona fide act is one done with due 

care and attention. 

Where clear provisions of the Court-fees Act 
were brought to the notice of the party’s C''unscl 
and he was asked to make up the deficit r.)urt- 
fees, but Counsel and the party were both negli- 
gent in not paying the deficit Court fee. 

Held, there was no ground to extend the time. 
92 Ind. Cas. 991=27 P.L.R. 91=A.I.R. 1926 
Lah. 343. 

" — S. 5— The fact that an appeal is presented 
beyond time owing to forgetfulness of the appel- 
lant's Counsel is not a sufficient reason for ex- 
cusing delay under S. 5. 85 Ind. Cas. 693=A.I. 
R. 1925 Oudh 374. 

’ 8 . Where an appeal was filed without the 

order appealed against being stamped and the same 
was returned and filed again with proper stamp 
but out of limitation. 

Hdd, a Counsel when filing an appeal ought to 
see that all the documents which require stamp 
are properly stamped. He cannot shelter him 
self behind his clerk, and if his clerk has h^'eii 
guilty of any carelessness he is responsible for 
that. 71 Ind. Cas. 736=A.I.R. 1924 Lah. 401- 

■II S. Where the mistake of pleader is plead- 
ed as a ground for extension of time but it is 
found that the pleader was negligent in advising 
his client, no extension would be allowed. 72 
Ind. Cas. 158=A.I.R. 1923 Nag. 133. 


Where it is shown that an Advocate who is a 
Barrister or other professional gentlemal^, re- 
ceived and accepted instructions to file an apocal 
or make an application and the client lost his 
right to appeal or make the application as a re- 
sult of the negligence of the Barrister or practi- 
tioner to file the appeal or application within time 
such Barrister or Vakil would be liable in a Court 
of Law. That however is no ground for excus- 
ing the delay. When an appeal was filed 37 days 
out of time, and no explanation for the delay was 
given except that instructions had been given in 
time to the Barrister together with a sum of 
money for costs the Dt. Judge could not admit 
the appeal. 37 All. 267=13 A. L. J. 286i=28 
Ind. Cas. 265. 


-S. 5 — Negligence of pleader. 


Under S. 5 neither delay caused by negligence 
in applying for delivery of copies at the office nor 
delay caused by pleader’s clerk’s negligence in 
filing the appeal is “sufficient cause’’. 7 S.L.R. 
201=24 Ind. Cas. 977. 

S. 5— Negligence of pleader— Sufficient cause 

— What is. 

Appellant’s mukhtear omitted to file his power- 
of-attorney authorising him to present an appeal, 
and the copy of the first Court’s judgment with 
the appeal and filed them long after ilic presenta- 
tion of the appeal and no reasons were given for 
tlu- delay Held, the appeal was barred by limi- 
i.mon. 94 1M..K. 1918. 

S. 5— Negligence of pleader. 

Where an appeal is filed in a wrong Court "vving 
to gross carelessness of the pleader and after re- 
turn was filed in the right Court after time, ii was 
held there was no sufficient cause for not filing 
in time. 9 P.L.R. 1914=23 P.W.R. 1914=23 
Ind. Cas. 86. 

S. 5 — Negligence of pKader— Appeal present- 


ation for— Vakalatnamah not signed by appellant. 

Where the memorandum of appeal was present- 
ed in time but was signed by a pleader whose 
vakalatnamah was not signed by the appellant the 
mistake being bona fide, is a sufficiijnt cause for 
extending time under S. 5 of the Limitation Act. 
11 A.L.J. 779=21 Ind. Cas. 444. 

S. 5 — Negligence of pleader — Sufficient cau^e. 

Notwithstanding the carelessness of the appel- 
lant's counsel in filing a C‘-py of deposition instead 
of a copy of the <lecrec, at the time of filing an 
ai.lical, time should he extended to enable him to 
file a copy of decree. 104 P.W.R. 1913=1/3 P. 
L.R. 1913=85 P.R. 1913=19 Ind. Cas. 438. 

S. 5 — "Negligence of pleader — Delay when 

excusable . 

Held that “Sufficient cause’’ within S. 5, for 
not filing the appeal within time had been made 
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•ut though the Pleader was not free from blame 
Hs the pleader’s clerk noplectcd to file the papers 
in time. The Counsel must see that their client's 
appeals a-e presented witliin time. 126 P.W.R. 
1912=7 P.L.R. Sup. 1912=16 Ind. Cas. 4?8. 


■S- 5— Negligence of pleader's clerk. 


Negligence of the agent is negligence of the 
principal and there is no distinction between the 
two. 101 Ind. Cas. 44«=A. I. R. 1927 Pat. 
232 . 


20. Po v er ty . 


•S. 5 — Sufficient cause — Poverty of litigant. 

The poverty of a litigant cannot possibly be re- 
garded aj a sufficient cause for the extension of 
time under S. of the Limitation Act. 227 Ind. 
Cas. 95= 48 P.L.R. 393=A. I. R. 1947 Lah. 
210 . 


S. 5 — Poverty — If sufficient cause for extend- 
ing periods of limitation. 

Poverty is not a sufficient cause within S. 5 
for extending the period of limitation. 7 L.B. 
R. 90=22 Ind. Cas. 884. 

S. 5, Cl. (2) — Poverty — ‘Sufficient cause’ — 

What is. 


Entrusting the business of filing an appeal to 
an incompetent man who filed the appeal out of 
time and want of sufficient funds arc not "suffi- 
cient cause" within the meaning of S. 5, Cl. (2). 
5 M.L.T. 28=19 M.L.J. 209=1 Ind. Cas. 73. 

S. 5 — Appeal in forma pauperis — Leave r«- 

fu.«>ed— Court fee paid after limitation but within 
time allowed— C ndonation of delay — Applicabi- 
lity of S. 149, C. P. Code. 

Where an application for leave to appeal in forma 
paupens is dismissed, but no time is given to the 
applicants to pay court fee at the time but only 
when the applicants apply for it after the c.xpira- 
tion of limitation for filing the appeal and the 
Court fee is paid within the time so allowed, the 
case IS covered by S. 149 and the appeal is with- 
in time. Even if it is not, the delay would be 
condoned by S. 5. Limitation Act. 194S A.W.R. 

ws" Oulrl72' ° 


pauper. 


5 — ^Poverty — Application to appeal as 


An appeal presented after time with full stamp, 
may be admitted if a previous application for 
Iwve to appeal as pauper was presented within 
time and rejected. 74 P.R. 1916=173 P.W.R. 
3916=30 P.L.R. 1917=36 Ind. Cas. 84. 
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•S. 5 (5- A) — Sufficient cause — Application for 
l^ave to appeal "in forrna pauperis” not allowed— 
Court-fee lut paid within time allowed. 

Application _ to be allowed to file an appeal in 
forma pauperis was not granted but the ground 
that the applicant was allowed time to pay up the 
Court fee and he failed to do so. On his appli- 
cation further time was allowed to him subject to 
just exceptions. The court fee was paid up 
during the extended period. The respondent con- 
tended that the limitation period having expired 
at the date when application to file the appeal in 
forma paupens was refused, and the appellant 
having failed to pay court fee within the time 
alowed to him, he %vas not entitled to any exten- 
sion of time. Held, that the contention was valid 
and the appeal must be dismissed as bar ed by 
limitation. 130 P.L.R. 1909=94 P.R. 1909=95 
P.W.R. 1909=4 Ind. Cas. 896. 


•S. 5 (5-A) — ^Appeal — Delay — ^Excuse. 


Over the thirty days beyend the prescribed 
period an application was made for leave to ap- 
peal as a pauper and rejected. The appellant 
stamped the memo of appeal which was one day 
beyond time. Held, that it was no sufficient ex- 
cuse. (1904) 6 Bom.L.R. 373. 

S. 5 — Poverty — Application for leave to ap- 
peal as a pauper — Subsequent change of conditiwi 
if sufficient cause. 

Where during the pendency of an enquiry into 
the financial condition of an applicant applying 
for leave to appeal as a pauper, the applicant in- 
herited some properties and paid court-fee after 
the expiry of the limitation peiod held, that the 
applicant was entitled to an extension of lime un- 
der S. 5 of the Act. 47 P.R. 1899; 26 C. 923. 
Foil. 34 P.W.R. 1912=52 P.L.R. 1912=13 
Ind. Cas. 73. 

21. Power of successor. 

S. 5— Power of successor — Order excosiag 

delay— Successor of Judge bound. 

An order made by one Judge extending time 
owing to delay in getting copies of decree should 
not be interfered with, by his successor. 50 Ind. 
Cas. 882 (Cal.). 

S. 5— Power of successor — Appeal admitted 

—Successor of Judge bound— Admissiem subject 
to objection. 

An order admitting a time-barred appeal sub- 
ject to objection at the hearing is binding 00 the 
successor of the Dt. Judge who cannot re-open U 
except at the instance of the respondent. ^ The 
practice of admitting appeals ‘subject to objection 
at the hearing' has been condemned by Priv/ 
Council and should therefore cease. 50 Ind. Cas. 
374 (Cal.). 

22. Procedure. 

— S. An order granting an application under 

S. 5 Limitation Act, for exteading the period of 
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limitation for filing a Letters Patent appeal un- 
der Cl. 15 . without giving the respondent an 
opportunity to present his case with ^regard to the 
prayer of the appellant for extension of the period 
of limitation is irregular. A.I.R. 1942 Cah 6w 
=I.L.R. (1942V 1 Cal. 403=75 C.L.J. 419=46 
C.W.N. 131=203 Ind. Cas. 580. 


S. 5 Per Suhrawardy, J- 7 "An order passed 

extending time under S. 5. Limitati- n Act. sho»nd 
give sufficient indication that the discrethn given 
by the law has been judicially exercised. 


In all cases where an appeal is presented beyond 
the period of limitation, notices ought to be issued 
before registering it, upon tlie respondents ana 
the question of extension of time under b ot 
the Limitation Act should be determined before 
such registration. A.I.R. 1932 Cal. 482=59 C. 
388=138 Ind. Cas. 643. 


S 5 Order rejecting memorandum of ap- 
peal for insufficient court-fee — Fresh meniomn- 
dum of appeal with requisite court fee after limi- 
tation: 


question of extending time under 
S. 5 arises when a memorandum of appeal ac- 
companied by certified copies of decree and the 
judgment are filed. Parties are n^-t entitl'd to 
invite the Court to decide the question of limita- 
tion before they actually file an appeal. 95 Tn<l 
Cas. 959=24 A.L.J. 602=A.I.R. 1926 All 

555. 


S. 5 — Application under, made but rejected 

C''nrt slu uld record opinion on it. 98 Ind. Cas 
748 =44 C.L.J. 44 = 30 C.W.N. 926=A.I.R. 
1926 Cal. 1105. 

- I S. 5 — Application for setting aside abatement 
— Con t must inv-^stigate whether the plaintiff was 
lawfully prevented from applying within statutory 
period. 90 Ind. Cas. 811=A.I.R. 1926 Cal. 
175. 


S. 5 — According to the rules framed by the 

Lahore High Court, an affidavit to account for the 
delay should be filed along with the memoran him 
of appeal. 95 Indt Cas. 565=A.I.R. 1926 Cah. 
542. 


Held, that the Judge should not 
appeal without deciding the question as to 
ther the appellant was entitled to extension of time 
A Q ^ If however he omits to do that and 
retSefs 1 the 'ol^dTr cannot be said to be passed 
"Su'', jurisdiction but there is a tacit term ttet 

The ?\'T"i9^2 

• a i/pn the bv the respondent. A.l.K. 

C M8=138 Ind. Cas. 643. 


— S. 5— Opposite party should be heard— 
Applicant must show good faith and due dili- 
gence. 

Where an application is made to the Court for 
an extension of time for presentation of the appeal 
under S. 5 of the Limitation Act. a rule should 
be issued on the respondent to show cause why 
an extension of time should not be granted. 41 
Mad. 412 (P C.) Foil. 


5 — Procedure. 

A legal duty is cast upon the Judge to deter- 
mine the question in the first instance as to whe- 
ther there is sufficient cause for extending the 
period of limitation under Limitation Act, S. 5. 
Where the Court below in an application for re- 
view wihch is prima fade time-barrcd without 
determining the question of limitation proceeds to 
admit the application for review, the order passed 
by the Court is not only irregular but is possibly 
without jurisdiction. H review as apparently 
time-barred is admitted without cause bemg 
shown for the delay the entire proceedings conse- 
quently on such review must be set aside as of *o 
legd effect. 29 Ind. Cas. 975, Foil. 1930 A. 
LJ. 1057=128 Ind. Cas. 753=A.I.R. 1930 All. 
615. 


—8. 5— Court ought to give detailed reasons 
while rejecting an appeal under S. 5 for an ap- 
pealable decree follows such a judgment. 112 
Ind. Cas. 246=A.I.R. 1929 All. 101. 

— S . S— Where, in ignorance of the death of a 
respondent, the appeal is heard and a decree is 
passed against the respondent, the appellate 
Court is competent to decide the question as to 
whether the application for substitution should be 
entertained having regard to the provisions of S. 
S of the Limitation Act and decide the appeal 
after irnDkadiog the representatives af esh. 101 
Ind Cas 841=1 L.C. 60=2 Luck. S92=A.I.R. 
1927 Oudb 221. 


If the appellant succeeds in establishing due 
diligence, good faith and the absence of neglect, 
he is entitled to argue that it will be suffirient 
cause within the meaning of S. 5 so as to per* 
suadc the Court to extend the time for presenta- 
tion of the memorandum of appeal. 


Whether the time should be extend'd under 
he section should be answered in the li^ght 
)f the peculiar circumstances of each case. The 
jroad proposition that where there is a chance 
af mistake the Court should in every case excuse 
the delay is not supported by authority. 79 lud. 
Cas. 924 =A.I.R. 1925 Cal. 175. 

<w-Criminal aDoeals. 


A criminal appeal filed after the expiry of the 
prescribed period of limitation may be admitted 
if the Court is satisfied that the appellant hac 
sufficient reason for not preferring the appeal 
within the period of limitation. But if the ap- 
pellate Court is not satisfied that the appellant had 
sufficient reason for the delay, it cannot excuse 
the delay. If in such a case, the appellate Court 
desires to help the appellant the proper procedure 
would be to move the High Cout to exercise its 
powers of revision. 

In this case where the lower Appellate Court 
had extended the period of limitation without be- 
ing satisfied as to the sufficiency of the grounds 
for doing so and had admitted the appeal, the 
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refused to interfere as 
there was no gross miscarriage of justice occa- 

278-?fi^r lower Court’s action. 88 Ind. Cas. 

i M L.^-dV; Mad. 709^- 

S. 5— Procedure. 

If there Avas no evidence at all before 
the Court, explaining or accounting for the delay 
in making the application, any order that may be 
purported to be made under S. 5 excusing the 
dclav. IS an order made without jurisdiction, or 

15 the result of material irregularity in the exer* 

905=21 M.L. 

W. 220=A.I.R. 1925 Mad. 494. 

^ PP • - cut of time — Prelimi- 

nary objection raised after one year should not be 
allowed. 

An appeal presented out of time was admitted 
by the Cdurt under S. 5. After over & year when 
the appeal came on for hearing, the respondent 
raised a preliminary objection to the appeal. 

Held, it is not a preliminary point at all, and 
any such application ought to be made by way of 
motion and even by way of motion a Court will 
never allow people to wait upon their rights while 
the other party incurs expenses in a case of this 
kind it being open to the respondent to move tlic 
Court to set aside the leave. 70 Ind Cas 8’7= 

16 M L.W. 662=1922 M.W.N. 727=31 M L 
T. 466=A.I.R. 1923 Mad. 82. 

"Z — 5 — Procedure — Delay in filing appeal 

Extrasi<to cf time— ImpUed from the procedure of 
the High Court. 

The Secretary of a company registered was 
granted by the company a charge on the unp.iid 
calls. In the winding up proceedings, the Secre- 
tary applied to enforce the charge and the District 
Court recognised the validity of the charge though 
unregistered, in spite of the opposition of the liqui- 
dator. Neither the liquidator nor the debenture 
hoWers appealed against the irder. More than a 
year after the expiry of the time for appeal, when 
It was sought to enforce the charge the debenture- 
holders objected and on their objections being 
overroled by the District Court, appealed to 

mif ground of non-registration, 

ine riigh Court allowed the appeal on that 
ground. 

Held, that the High Court must be taken to 
have impliedly extended the time for appealing 
against the first order of the District Judge, 
though the proper procedure would have been to 
allow an extension of time on an appilea'i m for 
leave to appeal. 43 M. 550=38 M.L.J. 444=18 
A LJ. 489=22 Bom. L.R. 568=28 M.L.T. 28 
12 L.W. 92=(1920) M.W.N. 419=2 U.P.L. 
R. (P.C.) 118=56 Ind. Cas. 163 (P.C.). 

S. 5— Procedure — Delay in pr«8entaliott of 

appeal — Procedure. 

When a memorandum of appeal is presented 
Myond the prescribed period of limitation the 
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judge should endorse upon it the date of presen- 
tation and order that notice be given to the les- 
pondents. The Court should secure at the stage 
of admission the final determination (after due 
notice to all parties) of any question of limitation 
affecting the cf mpetence of the appeal. 43 Bom 
376=(1919) M.W.N. 254=23 C.W.N. 753=21 
Bom.L.R. 1148=46 I. A. 15=52 Ind. Cas. 897 
( C . ) . 


23. Proceedings in wrong Court. 

5— Sufficient cause — Proceedings in 
wrong Court. 

In considering the words “sufficient cause” un- 
der S. 5, the equities on which S. 14 is based may 
be taken into account even if that section may not 
in terms, be applicable. Hence the existence of 
circumstances menlicned in S. 14 constitutes a 
sufficient ground for excusing the delay under S. 
5, caused by wrong proceedings. A.I.R. 194? 
Mad. 170=1941 M.W.N. 989=(1941) 2 M.L. 
J. 873=201 Ind. Cas. 84. 

S. 5 — Appellant wrongly filing revision in- 
stead of appeal. 

VVhere the appellants had wrongly applied for 
revision of the Assistant Commissioner’s order to 
the Commissioner although this was not a proper 
way of proceeding in the matter: 

Held, that it was a mistake which afforded tbem 
a reasonable excuse for not preferring the appeal 
in the Court of the District Judge within the time 
provided by law. Difficult questions of jurisdic- 
tion constantly arise in appeals of this nature and 
a bona fide mistake as this should not be held to 
debar the appellants .from being heard in the 
proper tribunal, viz., that of the District Judge. 
(1936) A.L.J. 132=1936 A. W.R. 218=1936 R- 
D. 95=A.I.R. 1936 All. 366=161 Ind. Cas. 52. 

— S. ^—When the suit was valued wrongly for 
the purpose of jurisdiction and appeal prosecuted 
in wrong Court in good faith — Appeal to proper 
Court after expiry of time. 

Held, that the appellants should be held to ha^ 
had suflBcient cause within the meaning of S. 5. 
1936 O.W.N. 325. 

S. 5 — ^Application under S. 151, C. P. Cod*, 

when other remedy open. 

When a remedy is provided by law, resort to th* 
inherent jurisdiction under S. 151, C. P. Code, 
is not permissible. Where a person prosecut*^ 
an application under S. 151, when he has another 
remedy open to him under some other prorisioos 
of the Code, he cannot be said to be acting i 
good faith, and delay due to such wrong prose^" 
tion cannot be condoned under S. 5. A.LR. 
1936 Lah. 672=38 P.L.R. 868=165 In'd., Cas. 
661. 
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Ss. 5, 14 and 3— S. 14, if appli^ to appeals — 

Defence n t pleading bar of limitation — Appced 
filed out of time — Duty of Court to dismiss it in 
the absence of sufficient cause under S. 5. 


wnicn would justify the Court in exo- 
cismg the discretion that is granted to k u.^lcr 

the appeal" for preferring 


Section 14 is not applicable to appeals. But 
under S. 5 it is competent to a Court to admit an 
appeal after the expiry of the period of limitation 
if the appellant satisfies the Court that lie had 
sufficient cause for not preferring an appeal with- 
in the prescribed time. Where an appeal is 
filed out of time, it is open to the Court to admit 
it on being satisfied that the appellant had shown 
good cause for not filing the appeal within the 
time allowed by law. It is the duty ..f the Court to 
sec that an appeal whicli had not been filed within 
time should be dismissed even if the defence 
did not take u'' such a plea unless sufficient cause 
was shown by the appellant for its admission un- 
der the provisiens of S. 5. 18 R.D. 706=.^. I- 

R. 1935 All. 92=4 A.W.R. 1460=152 Ind. Cas. 
939. 

— -S. 5 — Bona fide presentation in wrong Court. 

An appeal was presented to the Court of a 
Senior Subordinate Judge within time but a ropy 
of the decree could not be filed as no decrec-sheot 
had been prepared. The appeal was transferred 
by the District Judge to his own Court and a copy 
of tlic decree sheet was filed in the District Court 
as soon as the appellant got it from the trial Court. 
The then District Judge, holding that the transfer 
was ultra vires, returned the memorandum of ap- 
peal and it was re presented by the appellant < n 
the same day in the Court of the Suhordimte 
Judge, Objection was raised that the appeal was 
timc-harrcd: 

Held, that tlit time <luring wliicli llie ippcal 
was pcniling before the District Court shouhl be 
excluded as there was a bona fide mistake and the 
appeal was noi, therefore, lime barred. 32 P.L. 
R. 907=.33 P.L.R. 27=A.I.R. 1932 Lah. 183 
= 135 Ind . Cas, 221 . 

S. 5 — Proceedings in wrong Court. 

Where an appeal which lies to the Higli Court, 
is filed beyond time but the ai>pcllant sufficiently 
explains the delay by the circumstance that he was 
prosecuting in goi-d faith the appeal before other 
Courts, time for filing the appeal should be extend- 
ed. 120 Ind. Cas. 125=1930 A.L.J. 224=A.l. 
R. 1930 All. 15. 

S. ^Instead of preferring appeal claimant 
. filing suit against what was subsequently held to 
be order under S. 47 by High -C' urt— Suit <iis- 
missed — Subsequently claimant filing appeal — Time 
taken in prosecuting suit can be excluded A I 
R. 1930 Pat. 307=129 Ind. Cas. 660. 

— — S. 5 — Scope of Ss. S and 14 explained. 

Under S. 5 two matters have got to be con- 
sidered: (1) whether there was sufficient cause 
(cr not preferring the appeal within the time pres- 
cribed by law, and (2) whether there are circum- 


A revenue officer rejected the application of ap- 
pellant to adduce further evidence and made final 
order making correction in the record as against 
appellant. Appellant first appealed against the 
1 > .rtion cf the order rejecting his application be- 
lieving bona fide tliat he would thereby get tlie 
whole relief that he wanted. The appeal, how- 
ever, was dismissed. About 17 or 18 days after 
tl.c appeal was dismissed he again appealed against 
the other portion of the order whereby correction 
in the record was made against him. 

Held, that S. 14 constitutes sufficient cause 
wilhin ilic nu-uiiiiig of S. 5, but that section would 
entitle one i i tlie <l<->luction of the period during 
whicli the suit or proceeding was prosecuted. 

Held, further, tliat S. 14 is not exhaustive of 
all the circumstances that may constitute sufficient 
cause. In this case as the appellant acted bona 
fide ill preparing his first appeal, there was suffi- 
cient cause for him for not preferring the present 
appeal within time- And this case is fit for the 
Court to exercise its discretion under S. 5, since 
the 17 or 18 days that elapsed between the dis- 
missal of the first and the preferring of the pre- 
sent appeal is not a pciiod which can be called un- 
reasonable or which would show that there was 
any want of dilligcnce on the part of the appellant 
in preferring the appeal. 119 Ind. Cas. 383=33 
C.W.N, 76=A.I.R. 1929 Cal. 240. 

S. 5— Where an appeal was in time i:i 

\si -mr Coun foil., wing wrong advice, but was 
snhsriiuently fileil in right Court, by which time 
the (latr of limitation liar! expired. 

Held, that the delay could be excused and the 
period of limit.alion extended. 108 Ind. Cas. 123 
=9 L.R.A. Rev. 26=A.I.R. 1928 All. 144. 

S. 5— What constitutes. 

An apiKral was prefcrrc<I to the Court of the 
District Judge, but the presiding officer returned 
the niem.-randum of appeal for pre.sentation to the 
proper Court as the value of the claim was below 
Rs. 1.000. Afipeal was, tlrnfore, re picsc;ite 1 
the same day to the 1st Additional Judge of the 
District Court, wlio fouiul that the appeal was 
incsentcd one day late, but after inquiry held that 
tlu-re was sufficient cause for condoning the delay 
of . nc day. He tlioiiglit that this was not. how- 
ever. the only tiling for him to decide, He con- 
siilcrcd that he could not condone the delay of 
eight days caused by the presentation of appeal in 
t' e District Court. 

Held, that the question of limitation never ar-sc 
as the l^istrict Court and Additional District 
Judge’s Court were part and parcel of the same 
District Court. No questirm of the exercise of 
judicial disc etion and condoning delay for suffi- 
cient cause within the meaning of S. 5, Ivimi*a''on 
Act, ever really arose or could have arisen before 
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him so as to necessitate the application of the prin- 
ciple laid down in 5 N.L.R. 25 to the facts and 
circumstances of the case. A.f.R. 1917 P.C. 
156. Full. 109 Ind. Cas. 79=A.I.R 1928 Nae 
199. 


S. 5— Revision deliberately filed instead of 

appeal — Revision found not to lie — No sufficient 
cause exists for excusing delay for filing appeal 
later on. 2 Lah. 1=A.I.R. 1922 Lah. 23J. 


S, 5— The circumstances contemplated in S. 

14 might and ordinarily would constitute a suffi- 
cient cause in the sense of S. 5. 91 Ind Cas 

865=A.I.R. 1926 All. 252. 

S. 5— If a party files an appeal in a wrong 

Court under the advice of his pleader, he is njt 
preckuled from showing that it was owing to the 
reliance placed on such advice that he could not 
present the appeal in the proper forum within the 
proper time. In such cases the true guide is 
whctlicr the appellant acted with reasonable dili- 
gence in the prosecution of the appeal. 4J Bom 
376 (P.C.) and 45 Cal. 94 (P.C.), Foil. 95 Ind. 
Cas. 245=43 C.L.J. 106=30 C.W.N. 479=A 
I.R. 1926 Cal. 688. 

S. 5— Bona fide mistake about forum. 


S. 5 — Delay in filing a criminal appeal should 
be excused under S. 5 of the Limitation Act where 
it was erroneously filed in another Court sioce 
there is no question of a litigant losing a “valua- 
able right”. 59 Ind. Cas. 556=22 Cr.L.J. 124 
= 1 Lah. 508. 

S. 5“Proceedings in wrong Court— Duty of 

Court. 

When time-barred appeals are filed in wrong 
Court the Court can dismiss tiiem and need not 
return them for presentation to the proper Court 
in order that the latter might consider tlie ques- 
tion as to whether the time for presentation could 
be extended. 39 M.L.J. 195=28 M.L.T. 149 
= 18 A.L.J. 1095=22 Bom.L.R. 1370=47 I.A. 
255=57 Ind. Cas. 606 (P.C.)!. 


Where, due to bona fide mistake, appeal was 
presented to a District Judge who dismissed it, 
which really lay to the High Court, an appeal from 
t»he decree of the District Judge, was held to be 
within limitation by exclusion of the time taken 
in the Court of the District Judge. 84 Ind. (jas. 
741=40 C.L.J. 288=A.I.R. 1925 Cal. 212. 

S. 5— That there was serious illness in the 

petitioner’s family and that some tirne. was re- 
quired in making arrangement in the Court is not 
sufficient explanation for the delay. Under S. 14, 
Limitation Act, the appellant who seeks to deduct 
the period must prove that he carried on the liti- 
gation with due diligence. 79 Ind. Cas. 924=A 
I.R. 1925 Cal. 175. 

S. 5 — Where a responsible officer like the 

Commissioner never thought that the appeals were 
not entertainable by him, under the circumstances, 
if the appellants thought that, they had a rght 
of appeal to the Commissioner and the mistake 
must be taken to be a b na fide mistake until the 
contrary is shown. 82 Ind. Cas. 594=5 L.R.A 
Rev. 163=A,I.R. 1924 All. 915. 


S. 5— Where the point of law was a doubtful 

one and the appellants filed their appeal in a 
wrong Court but witliin 5 days of the return of 
memorandum of appeal by the wrong Court, filed 
it in the proper Court. 


Held, that extension of time under S. 5 ought 
to be granted. 79 Ind. Cas. 402=A.I.R. 1923 
All. 364. 


S. 5— Proceedings in wrong Court — Legal 

advice — Bona fides of appellant. 

Where an appeal is preferred to a wrong Court 
in good faith under legal advice the time spent in 
prosecuting the same should be excused under S. 
5 of the Limitation Act. 45 Cal. 194 (P.C.) and 
20 C.W.N. 49. Foil. 10 U.P.L.R. (J.C.) 9= 
52 Ind. Cas. 235. 

— Ss, 5 and 14—Proceedings in wrong Court- 
Sufficient cause. 


The Bona fide prosecution of an appeal m a 
wrong Court should be regarded as a proper 
ground or as sufficient cause within S. 5 of the 
Act for extending the time for filing an appeal, 
notwithstanding that S. 14 of the Act does not 
apply to appeals. 24 C.W.N, 594=46 Ind. Cas. 
116. 

■ -Ss. 5 and 14— Preset ution of invalid applica- 
tion. 

Where there was no actual delay in fact but only 
a kind of constructive delay imputed to the ap* 
pellant, a Muhammadan feinale by reason that cer- 
tain applications made from time to time by Iier 
legal advisers were not applications valid and effi* 
cient under the law, held that it was a case calling 
for the application of Ss. 5 and 14 of the Act. 
42 Bom. 295 =20 Bom.L.R. 343=46 Ind. Cas. 


— - S . 5— Proceedings in wreng Court— Bona fide 
mistake of guardian-— Sufficient cause. 


■■—S, When an appeal is presented, out of 
time, the Court when called upon to exercise the 
discretion vested in It under S. 5 may well be 
guided by the pr'-'visions of S. 14, though It does 
not in terms apply to apneals. 68 Ind. Cas. 575 
=35 Cal. 106=A.I.R. 1922 Cal. 247. 


Where an illeterate mother of a minor, « 
guardian, presented the appeal in a wrong Court 
but on its being retimied presented it to the p*'®* 
per Court the mistake is bona fide and the delay 
in presenting the afipeal to the proper Court ts 
excusable. 2 O.L.J. 325=30 Ind. Cas. 211. 
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S. 5 — Proceedings in wrong Court — Mistake 

of law. 


The presentation of appeal to a wrong Court 
through a mistake of law is not sufficient excuse 
for admitting the appeal out of time. The appel- 
lant must, when he files an appeal out of time; 
state in his memorandum of appeal the grounds 
on which he seeks tn get the delay excused. 7 
Bur.L.T. 250=27 Ind. Cas. 967. 

S. 5 — Proceedings in wrong Court. 

The High Court ordered under S. 5 of the Limi- 
tation Act that the memorandum of appeal to the 
District Judge be registered as an appeal from 
an original decree against the order of the Sub- 
Judge, 17 C.W.N. 116=16 C.L.J. 77=16 Tnd. 
Cas. 940. 


Ss. 5 and 14 — Proceedings in wrong Court- 

Carelessness — Minority — Effect of. 


Held, that as S. 86 of the Probate and Ad- 
ministration Act clearly specified the High Louri 
as the Appellate Court, the appeal against an order 
appointing a receiver was filed in the Division 
Court by carelessness and not by mistake ot law. 
There was no sufficient cause for not filing 1 1 
appeal in the High Court within the time pres- 
cribed. The time taken up in the ^‘visional 

Court could not be excluded; the fact that the 

appellant was a minor did not 

the period of limitation. 205 P.W.R. 

Ind. Cas. 170. 


S. 5— Proceedings in wrong Court. 

An appeal was filed by oversight in the Divi- 
sional Court instead of the Chief Court and the 
Court passed judgment thereon wiihout no u b 
the error. The facts are a sufficient cause It not 
presenting the appeal within time. 4 Bur.i-.i. 
224=12 Ind. Cas. 28. 


5, 14— Proceedings in wrong Court 
Bona fide mistake— Discretion of Court. 


of the 25th November. Held. t,hat though the 
appeal was pnma facie barred by limitaiio.. there 
was sufficient cause for entertaining it und.-r 
5 of the Act. 8.1 P.W.R. 1910=81 P.L R 1910 
-■=7 Ind. Cas. 351. 


S. 5 — Proceedings in wrong Court — Present- 
ation of appeal in wrong Court. 

Held, there was not a shadow of execuse for 
filing the appeal in tlie wrong Court and that the 
mistake was not excusable and the appeal was 
barred. 2 Lah.L.J. 390. 


S. 5— Proceedings in wrong Court. 

Where a memorandum of appeal was wrongly 
presented to a Court owing to tlie mistake of the 
clerk of the appellant’s counsel it was held that 
lime could not be deducted and that these facts 
were not sufficient cause within the meaning of S. 
15. The rule to be applied in explaining delay is 
whether the wrong action was taken b na fide 
under a mistaken belief and with due care and 
attention. Mere presenl.ation in wrong Court L 
no ground for exemption; lliere must be a mis- 
taken belief besides. 5 N.L.R. 25 = 1 Ind. Cas. 
904. 


S. 5 — Proceedings in wrong Court — Discre- 
tion. 

If the appellant did not file the appeal in a pro- 
per Court, owing to some bona fide mistake as to 
jurisdiction, the period during which he had been 
under tlie mistake sliall be excluded from the 
period of limitation. 1 Ind. Cas. 902 (All.). 

S. 5— Proceedings in wrong Court — Appeal 

presented in proper Court after limitation. 

Wherc an appeal was originally presented in a 
Court which was afterwards found by the second 
appellate Court to have no pecuniary juri.sdiction 
over that appeal, and then the appeal was filed in 
the proper Court, it was held that these facts were 
sufficient cause within the meaning of S. 5 for 
the appeal not being filed in time. 12 O.C. 31 
= 1 Ind. Cas. 687. 


Where an appeal filed in time but in wrong 
Court owing to a b na fide mistake, is rcturne.l 
on the last day of limitation for presentation to a 
proper Court, the fact that it is not presented on 
the proper day ought not to be a ground for rc* 
jecting it as barred; judicial discretion should 
point to its admission. 8 A.L.J. 793=n Ind. 
Cas, 814. 

S. S— Proceedings in wrong Courts — Suffi- 

oent cause for excuse. 

On the 25th November, 1909, a judgrrent- 
dehtor was sent to jail by the Court executing the 
decree. He had filed a petition in Insolvency 
which was then pending. He sought the aid of 
the Insolvency Court to release him prior to ad- 
judication. That Court bv order passed on the 
19th March, 1910. held that it had no power to 
release him. Then he appealed against the order 


S. 5 — ‘Sufficient cause* — Appeal preferred to 

wrong Court — Mistake — Due diligence — NcgUg-Tic 
— Extension of time — Ex parte order— Respon- 
dent, if binding on. 

Where the appellants, being themselves pleaders 
and well acquainted with the facts of the c.a'>c. 
preferred an appeal from an order in a suit valued 
at over Rs. 50,000 to the District Judge ins'cad 
of to the High Court (the proper trihuml urder 
Act XII of 1887), they had not acted in good f.iitli 
but with g'Oss negligence and carelessness and 
they were not entitled to an extension of t'me 
under S. 5 of the Limitation Act. The words 
'sufficient cause' should receive a liberal con t uc- 
ti<.n so as to advance substantial justice wh'-n no 
negligence nor inaction nor want of bom firLs 
is imrutable •r' the annell.-j^’t. The f-rt I't-f I’le 
appeal was filed a month after the District Judge 
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had returned the memorandum of appeal for pre- 
sentation to the proper court was an additional 
proof of want of diligence in the appellants. 'Ihe 
order of tlie court for admission of an appeal un- 
der S. 5 before notice is given to the respondent 
is in no way binding upon the respondent v h -n 
he appears, and he may question the validity of 
such order. (1907) 5 C.L.J. 380 = d4 C. 216. 


24 . Review . 


■ Review application — Period for, can 

be excluded unless not made in good faith. 

The time taken by a review applicali >11 may b. 
•excludcd unless the application has not been 
nade in good faith. The period, need not, how- 
ever. invariably be excluded. The mere fact that 
the grounds shown in the application were not 
such grounds as are referred to in the 
provisions in r. 1 of O. 47 for such an applica- 
tion does not bv itself warrant the inference tint 
the applicatioji was made in bad faith mc''-:Iy 
with the object of gaming time. A.I.R 194’4 
Oudh 193=1944 A.W.R. 72=1944 O.W N 46 
=216 Ind. Cas. 107. 

S. 5 — Review application. 

^fe^c prescjitation of an application for review 
docs not entitle a litigant as of right to deduct 
the period during which the application f )r review 
remains pending from the period of limitation re- 
quired for filing an appeal, .specially when the 
grounds for review were really grounds of appeal. 
A.r.R. 1940 Oudh 310=1940 O.W.N 281 = ]=i 
Luck. 526=1940 A.W.R. 145=187 Ind. Cas. 
S3 . 


S. 5 — Section 5 is applicable to review pro- 
ceedings. 42 C.W.N. 317=A.I.R. 1938 Cal. 
■321 = 1. L.R. (1938) 2 Cal. 22=177 Ind. Cas. 


Ss. 5, 14 — Review application — Time 

taken, if can be excluded in computing period for 
subsequent appeal. 


Although S. 14, Limitation Act does not in 
terms apply to appeals as it deals with suits and 
not wjth appeals, that section is relevant in con- 
sidering applications under S. S, Limitation Act 
and may be availed of in excluding the period 
taken by an appellant in applying to the lower 
Court for review of judgment. 30 S L R ini — 
A.I.R. 1936 Sind 43=162 Ind. Cas 25> 


S. 5 — Review application. 

Where the appellant shows sufficient cause 
within the meaning of S. 5, for not filing the 
appeal within time as he was prosecuting with due 
diligence his application for review in the lower 
Appellate Court, the appeal cannot be held to be 
barred by time. A.I.R, 1935 Lah. 844=159 
lad. Cat. 641. 


S. 5— Review application. 

Under S. 5, the time spent in prosecuting with 
due diligence a proper application for a review 
should be excluded in calculating the period of 
limitation for preferring an appeal. A.I.R. 1931 
Sind 3=25 S.L.R. 242=130 Ind. Cas. 545. 

S. 5 — Review. 

It is possible for a party to make an applica- 
tion for review and at the same time before that 
is decided to file an appeal. The right course 
where parties adopt simultaneous remedies or 
endeavour to do so if the review measures are 
successful to any extent whatever is that a new 
decree should be drawn up and the party choosing 
to file an appeal should file it against the dcc.ee 
as it appears in its final shape. 

Per Suhrawardy, J — In a proper case the 
Court may giant time to a party to file an appeal 
fr. in the final decree in the place of the appeal 
fioin the original decree. 34 C.W.N. 1002=A. 

I. U. 1931 Cal. 323. 

- S ■ 5 — Applicability — Review of order pars- 
ed under — Companies Act. 

The provisions of S. 5, are applicable tu an 
application for revic%v of an order passed under 
Comiianics Act as there is no special period pres- 
cribed by the latter Act for such an application. 

116 Ind. Cas. 427=A.I.R. 1929 Nag. 185. 

■S. 5 — Where the Court finds that the appel- 
lant had presented and prosecuted 3 petition for 
review with due diligence, the time spent in prose- 
cuting the infructuous ajiplication should be ex- 
cluded as it is a sufficient cause within the mean- 
ing of S. 5 for not preferring the appeal in time. 

117 Ind. Cas. 96=11 L.L.J. 491=A.I.R. 1929 
Lah. 824. 

S. 5— The ground that the appellants were 
presenting, in good faith, an application for re- 
view which was granted but was subsequently re- 
versed on a point of law is sufficient for granting 
extension of time. 120 Ind. Cas. 179=11 L.L. 

J. 61=30 P.L.R. 283=A.I.R. 1929 Lah. 283. 

S . 5 — Where an application for review is 
admitted to a hearing and there is a reasonable 
ground for review inasmuch as the Court had re- 
ferred to statements that were not a part of the 
record of the suit, the application is prosecuted 
bona fide and the period should be exempted. A- 
I.R. 1917 P.C. 156, Foil. 116 Ind. Cas. dl5- 
A.I.R. 1928 Lah. 964. 

— S. 5 — Where party applies to the High C®urt 
for excusing his delay in prosecuting an apphea- 
tion for leave to appeal to Privy Council ** 
bound to satisfy tlie Court that there arc suffi- 
cient circumstances existing in his case to account 
for the delay. Time taken in prosecuting an 
application for review ought not to be deducted 
in calculating the period of limitation, unless 
there is a reasonable ground for asking for a re- 
view. 18 Bom. 48; IS Cal. 242, Foil. 101 
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-Ind. Cas. 432=29 Bom.L.R. 344=A.I.R. 1927 
Bom, 221. 

-^-S. S— In computing the period of limitation 
ior an application for leav€ to appeal to Privy 
CouncH, the time taken up for review of the 
judgment sought to be appealed against should 
be excluded. 85 Ind. Cas. 191=49 Bom. 149= 
26 Bom.L.R. 1261=A.I.R. 1925 Bora. 137. 

■ S . 5— If an appellant claims extension of time 
on account of his prosecuting a review applica- 
tion, all that the applicant has to show is that he 
prosecuted the review application with due dili- 
gence and that there were reasonable grounds for 
filing such an application for review. If these 
conditions are fulfilled, the Court is to decide 
whether it should exercise its discretion to extend 
•time. 92 Ind. Cas. 1031=A.I.R. 1926 Cal. 

r677. 


ings^if thl|Jo?ndsTorTevilw ^JeenT’tTbr®''®'''*' 
= 1 Bur.L.J. ’’ 

® grounds for eranUno • 
account of tl.c discovery of (rcsl, evidenermTy “ill 
certain cases be a ground (or also extending ZZ 
i.e when the new evidence was discovered Ue 

and could not in spite of due diligence be ' 1 
covered earlier. 78 Ind. Cas, 527=A,1 R isli' 
Nag. 174. " 


S. 5— Where a litigant files an application for 

review on totally insufficient grounds, the time 
taken by him cannot be deducted under S. 5 of 
the Limitation Act. 64 Ind. Cas. 516=13 Bur 
L.T. 219. 



5— Review— Time taken to. 


S. 5— The issue of notice by the Court upon 

the opposite party is sufficient evidence of the rea- 
sonableness of filing the application for review. 
'Prospect of success in such application is not the 
•test. 92 Ind. Cas. 1031 = A.I.R. 1926 Cal. 677. 


5 — Time taken for review in lower Court 
may be excused but appellant must be otherwise 
tliligent in presenting and prosecuting the appeal 
.iind the application for extension of time. 85 
Ind. Cas,_996=A.I.R. 1926 Cal. 457. 


S. 5 A proper application for review of 

judgment prosecuted with due diligence entitles 
appellant to exclusion of time but where the ap- 
application for review does not state the reason 
.and where no reasonable ground for seeking the 
review is shown extension of lime cannot be 
claimed. 80 Ind. Cas. 786=A.T.R. 1925 Cal. 

253. 


S. 5 — Time in prosecuting a well-fomided 

•application for review should be excluded in com- 
puting the period of limitation provided for the 
appeal against the order. 88 Ind. Cas. 326 — «> 
P.L.R. 456=A.I.R. 1925 Lah. 534. 


S 5— The time spent in prosecuting with due 

diligence a proper application for review of judg- 
rment can be deducted. 78 Ind. Cas. 22 A' 
L.J. 365=5 L.R.A. Civ. 298=A.I.R. 1924 

All. 867. 


exeuae. 


S— Want of knowledge of a fact is a good 


An appellant is not entitled as a matter of right 
to deductioa of tlie period during which an appli- 
cation for review remained pending in the Court 
below. He has to seek extension of time under 
S. 5 nf the Act. 28 C.L.J. 20=47 Ind. Cas. 
677. 


S, 5 — Review — Time spent in — Exclu.ion. 

An application for review preferred with a rea- 
sonable expectation of success and not prosecuted 
with reasonable diligence, does not justify an ex- 
cuse of the delay for filing an appeal caused by 
the prosecution of the review application. 125 
P.W.R. 1918=107 P.R. 1918=103 P.L.R. 1918 
=46 Ind, Cas. 23. 

S. 5— Review— Time taken in. 

The time taken for review of judgment can be 
excluded under S. 5 of the Act reckoning the 
period of limitation for filing an a|)pcal 'f the 
Appellate Court finds that there was a iood 
ground for review and that the proceedings 
amount to sufficient cause w'thin the mcanin.,' of 
the section. 88 P.W.R. 1918=89 P.R. 1918 = 
87 P.L.R. 1918=46 Ind. Cas. 588. 

S. 5, Art. 173 — Review — Cross-rev ew — 

— Extension of time. 

Where one party applies for review the time for 
cross-review by the other paity should be extend- 
ed if necessary as one is a counter blast to the 
other. 94 P.W.R. 1917=144 P.L.R 1917-*42 
Ind. Cas. 54. 


Where a party could not reasonably know a 
defect in the decree but applied for amendmpt 
immediately after knowledge and the application 
was rejected on a technical ground. 

Held, the application could be treated as a re- 
view application and prior delay may be excused. 
76 Ind. Cas. 786=18 M.L.W. 876-33 M.L.T. 
221-A.I.R. 1924 Mad. 225. 

1 ^. 8. An appellate Court should not exercise 
its discretion under S. 5 in the ease of an appeal 
10 F.Y D.— 20 


S. 5— Review. 

Time spent in an infructuous application for 
review will not be excluded if the groun<Is '4 re- 
view were only grounds of appeal. And time 
spent in unsuccessfully prosecuting an appiicaiion 
for review is not always “a sufficient cause", 34 
Ind. Cas. 44 (Pat.) 

S. 5 — Review — Time taken in. 

The time spent in an infructuous application tcf 
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review will not be excluded if the grounds of 
review were only grounds of appeal. 19 C.W. 
N. 1113=31 Ind. Cas. 705. 


appeal within time. What is a sufficient cause is 
a question depending upon the circumstances of 
each case. 10 C.L.J, 39=2 Ind. Cas. 961. 


of. 


•S. 5— Review — Time taken for — Exclusion 


5 — Sufficient cause — Review, bona fide- 
application for. 


A review was attempted by putting forwad a 
fresh document before the Court, which was re- 
jected. An appeal was filed after the period of 
limitation but witliin time, if the time taken for 
adjudicating review was excluded from compu- 
tation and the Appellate Court excused the- delay 
in appealing and decreed the appeal on the basi-s 
'if tlic new document. 

Held, that tlie appeal was rightly admitted and 
the procedure of tl»e .Appellate Court was not 
irregular. 55 P.L.R. 1915 = 50 P.W.R. 1915 = 
28 Ind. Cas. 926. 

S. S— Review — Time taken in — Exclusion 

of. 

Time occupied in obtaining a review of an 
erroneous order, cannot be deducted from the time 
required to present an appeal again.-^t the ertier 
sought to be reviewed. 26 M.L.J. 356=15 M. 
L.T. 263=(1914) M.W.N. 310=22 Ind. Cat. 
919. 

— S . 5 — Review . 

Where on an application for review the lower 
Court heard fresh evidence, considered the merits 
of the case but finally reejected the application 
for review and it was not clear whether the lower 
Court granted the review and rc heard the case or 
wiicther it liad rejected the application for review 
and it was difficult to see from which decision of 
the lower Court the appeal should be made. 

Held, tliat it was a fit case for admitting the 
appeal out of time under S. 5 of the Act. 20 
Ind. Cas. ^7 (All.). 

S. 5— Review— Time spent in. 

Time spent in review proceedings based on 
reasonable grounds may be sufficient cause but an 
unexplained delay of two - months after rejection 
of the review application is no sufficient cause. 
140 P.L.R. 1911=222 P.W.R. 1911 = 10 Ind. 
Cas. 129. . %j a! AI 


What is or is not sufficient cause, within the 
meaning of S. 5 depends upon the circumstances 
of each particular case. Bona fide application for 
review of judgment is a sufficient cause for not 
presenting an appeal within the prescribed pei-iod. 
An application for review made without any good 
reason is not made b..na fide merely because it 
was admitted in the first instance. 10 C.L.J. 39' 
=2 Jud. Cas. 961. 

: S. 5 — 'Sufficient cause' — Review, proceeding 

m, whether sufficient cause for not presenting 
appeal in time. 

1 he general rule for extending the time to pre- 
fer an appeal and for extending the time taken up 
in prosecuting an application for review is that the 
•Iclay may be e.xcuscd if the applicant can show 
that lie had reasonable grounds for applying for 
a review instead of preferring an appeal. 

Pcr ^ Rampini, J. — The general rule deducibU- 
from judicial decisions is that bona fide applica- 
tion for review of judgment presented and prose- 
cuted with due diligence, should, except in spe- 
cial cases be regarded as a sufficient cause for uot 
presenting an appeal within the prescribed period. 
The principle above laid down is a valuable guide 
in indicating the manner in which the judicial dis- 
cretion of courts is to be exercised, but it does 
not embody an inflexible rule of law which fetter- 
ed the exercise of that discretion in any particular 
case. What is a ‘sufficient cause’ within the 
meaning of S. 5, Cl. (2), must depend upon all 
the circumstances of each particular case. The 
words "sufficient cause” in the section ought to 
receive a liberal construction so as to advance 
substantial justice, where no negligence or inac- 
tion of want of good faith is imputable to the 
appellant. (1906) 3 C.L.J. 545=10 C.W-N. 
986=33 Cal. 1323. 

!■ 

S. 5, Art. 173 — Second application fer rt iew 

beyond tim^-Time spent in first application— 
Deduction of. 


•S. 5 — ^Review — Time taken in — Exclu^on 


of. 


Pendency of an application f6r review is. not a 
"sufficient cause” for not presenting an appeal 
within time unless the reviev^ is bn reasonable 
grounds. 1 Ind. Cas. 242=183 P.R. 1888, P. 
B.'Foli. 100 P.R. 1910==43 P.L.R. 1911=8 
’Ind. Cas. 1156. 




*/ U r • 


5— Review — Time taken in — ^Exclusion. 




A b-na fide application for review made with 
«ood ««aS 0 n is a suffigieat.icausq.for.qot ifiliag an 


A second opplicatibn' for rCview of judgment, 
if presented beyond the prescribed period, is bar- 
red by limitation, and the time occupied by the 
pevious application for review cannot be ■ exclu- 
ded in counting the period. (1902) 4 Bom.L.R- 
121=26 Bom. 485. 'b 

: I » h‘ ’ - 

■ 25. Sufficient cause'' f"’” 

i ■ "11 .>•.* -"i ri 

(a) Ccnstruction. j- : I./. 

(b) Question, one of law. . . . 

’ ••• , . • ?(-' — - ; 

iii ^ ^ , fitv' • 

OS— .U V I ’f 
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S. 5 — Sufficient cause — Good faith — If neces- 
sary. 

In finding a ‘‘sufficient cause” under S. 5 of t!ie 
Limitation Act, a man’s g^ocl faith would have to 
be kept in view but that “good faith” is more in 
general sense of that word as grammatically im- 
derstond ratlier than in the sense in whicli it has 
been defined in S. 2 (7) of the Act. 225 Ind. 
Cas. 291=48 P.L.R. 325=A.I.R. 1947 Lah. 

76. 


S. 5 — C.nstruction of. 

The words ‘‘sufficient cause” in S. 5 should be 
liberally construed so as to advance substa:iiial 
justice particularly wlien no ncgl'genc-' nor inac- 
tion nor want '>f b na fides is imputable to tlie 
appellant. A.I.R. 1942 Mad. 170=1941 M.W. 
N. 989=(1941) 2 M.L.J. 873=201 Ind. Cas. 84. 

S. 5 — Construction favourable to miner. 

Minority is a factor to be taken into account 
when considering circumstances which justify the 
application of S. 5, Limitation Act. Applica inns 
for the extension of time under S. 5 have t > b? 
more liberally construed in favour of minors than 
other litigants. A.I.R. 1939 Lah. 439=1.1.. R. 
(1939) Lah. 433=41 P.L.R. 843=186 Ind. Cas. 
77. 


S. 5— ‘Sufficient cause’— Meaning. 




advance 

fhr“pp"e,fa^'r 

876. Ind. Cas. 


25. (b) Sufficient cause— Question, one of law. 

S. 5— “Sufficient cause*’ is a question of law. 

The question of “sufficient cause”, so far as it 
IS one inference drawn by Court as to whether 
certain facts found by it to have been established 
amount to sufficient cause or not is one of law and 
not of fact. (1946) 225 Ind. Cas. 291=48 P T 
R. 325=A.I.R. 1947 Lah. 76. 

S. 5— ‘Sufficient cause’— Question of fact or 

law. 

Where the relevant facts have been found, the 
question whether these facts arc such as to con- 
stitute sufficient cause becomes a question of law 
A.I.R. 1942 Lah. 94=43 P.L.R. 502=190 Ind 
Cas. 851. 

S. 5 — Sufficient cause — Questipn of fac: or 

law. 


The question whether the admiired facts and 
circumstances constitute sufficient and reasonable 
cause for extension of time for i)r(;terr;ng an ap- 
peal is one of law and not of law and not of fact. 
32 P.L.R. 907 = 33 P.L.R. 27=A.I.R. 1932 
Lah. 183=135 Ind. Cas. 221. 


The expression ‘sufficient cause’ in the context 
must he regarded merely as indicating that the 
Court must be satisfied that the delay was an ex- 
cusable delay. 110 Ind. Cas, 837=1928 M.W. 
N. 634=A.I.R. 1928 Mad. 690. 

S. S — Sufficient cause. 


25. (c) Sufficient cause — What is. 

See also NOTES 2. 3, 10 TO ?0, 23; 24 AND 
26 TO 29. 

■ S. 5— 'Sufficient cause’— Extension of limita- 
tion — Applicati.n under O. 9, R. 9, C. P. Code. 


In order that the. provisions of S. 5 of the 
Limitation Act, should be available it should b.: 
shown that the party had sufficient cause for .not 
preferring the appeal in time. Where there was 
nothing to /.how that the appellant had in any 
way ^en misled, 

Held, that the section could not be invoked, 
so C.L.J. 397=A,I.R. 1925 Cal.r, 166. 

— S. S— Sufficient cause — Liberal constmetion 
of. 

In interpreting S. 5 of the LimiUli'm Act the 
expression “Sufficient cause” must be accorded a 
liberal construction. But 'when the time for ap- 
peal has once passed, a successful lit'gant ac- 
quires a valuable right which must not be taken 
away from him unless the Court is satisfied tnat 
it is necessary in the interests of jasticc ta extend 
the time for appeal and unless it is further shov/n 
that the petitioner has not beCn guilty of any fii* 
action or negligence on his part. 79 Ind. Cas. 
953=17 S.L.R. 306=A.1.R. 192S Sind 60. 

.V,# osn'O'./ ■»i5 n ■ * .1 


When an application is made by the plaintiff li!i- 
dcr O. 9, R. 9; C. P. Code; after the expiry of 
the period of limitation pre.scribed under Art. 163 
of the Limitation Act, the Court is not entitled to 
extend the period of limitation by taking into con- 
sideration certain circumstances which appear to 
operate liarshly against the plaintiff. In order to 
obtain sue!) extension, the plaintiff must satisfy 
tlie Court tliat there is “sufficient cause” for not 
making the application within the period of limi- 
tation. A.I.R. 1950 Cal. 217=54 C.W.N. JiO. 


— — S. 5 — Sufficient cause — Extension of limita- 
tion — Application to set aside order of dismissal 
for default. See C. P. CODE (5 OF 1908), 
O. 9. R. 9. (1946) 2 M.L.J. 382=A.I.R. 1947 

M^d. 153. 

' S. S — Sufficient cause for not applying in 
time to bring L.R. on record — Failure of L.R. 
to instruct his advocate about the death of ihe 
party. S«e C. P. CODE (V OF 1908), O. 22 
RR. 4. 9 AND 11 AND LIMITATION ACT 
(IX OF 1908). S. 5, (1949) 2 M.L.J 246= 

A.l.R. 1950 Mad. 52. 



6i5 


LIMITATION ACT (1908)) S. 5^^5. Sofl’icient cause. 


616 


S . 5 — Sufficient cause — Delay in impleading 

legal representative — Omission by typist. 

Where the omission to implead the legal repre- 
sentatives is due to the omission by the typist, it 
is not a good ground for allowing the benefit of 
S. 5 of the Limitation Act and condoning the 
delay. 1948 A.W.R. (Rev.) 227=1948 R.D. 
410. 

• \ S. Time for appeal pasing b^ore represen- 
tatives are brought on file— Bona fides proved. 

In a case in which the petitioner can prove his 
bona fides, the period for presenting the appeal can 
also be extended under S. 5, if the time for 
appealing has passed before the representatives 
are brought on the file. A.I.R. 1936 Pesh. 192 
=16S Ind. Cas. 201 . 

■ ■ S. 5— Appeal — Wrong person impleaded as 
respondent — Court giving time — Party not 
brought on record within time: 

Held, on facts that there was no sufficient 
cause within the meaning of S. 5. A.I.R. 1936 
Lah. 793=165 Ind. Cas. 154 (1). 

• ■'■&. 5 — Ignorance of the death of a party is 
not a sufficient ground for the extension of period 
of limitation, prescribed for substitution of the 
leg^ representative. A.I.R. 1935 Lah. 478 = 37 
PX.R. 400. 

S. 5 — Municipal Committee appellant— “Res- 
pondent dying within limits of appellant — Failure 
to implead legal representative within time — Ex- 
tension cannot be granted. A.I.R. 1933 Lah. 
556=146 Ind. Cas. 154. 

S. 5— Sufficient cause — What is. 

Respondent living in different province — Dying 
four days before filing of appeal — Appellants, not 
aware of death — Application to amend memo, of 
appeal made after expiry of limitation — Time was 
extended. 123 Ind. Cas. 824=A.I.R. 1930 All. 
131. 


-■■' S . 5 — In an appeal which had been long 
pending and had numerous parties, a party failed 
to make an application for bringing the legal re- 
presentative of a deceased party living at a long 
distance within time, due to ignorance of the 
latter’s death. But he had been diligent in mak- 
ing several other applieations of the same nature. 

Held, under S. 5 time for making an applica- 
tion for setting aside abatement should be extend- 
ed. 95 Ind. Cas. 236 (Lah.). ^ 

— - S . 5 — ^Fact of death of a party not known to 
parties for more than three months — Mistake 
excused. t t 

It’*- lo ■ ' 9 ' 

The judgment under appeal was given on the 
21st of landary, 1922. The appeal was filed on 
the- 19th of April, 1922. On the 6th July; 1922; 
an application was made ronove from the 
memorandum of appeal the name of one R and 


substitute the names of P and H as R had died 
before the presentation of appeal and name bad 
wrongly been continued on the record. R jiad in 
fact died before the decision of the lower Appel- 
late Ccurt, but his name, by an oversight, was 
retained in the decree of the lower Appellate 
Court. 

Held, that the retention of the name of the 
deceased was not intentional, that having regard 
to this circumstance the mistake should be over- 
looked and the time for appeal against the heirs of 
R should be extended. 75 Ind. Cas. 903=A.I. 
R. 1924 Lah. 692. 


5 — Where the plaintiff failed to bring on 
record the legal representative of the defendant 
though with smallest diligence he would have dis- 
covered that defendant had died. 

Held, the abatement could not be lightly set 
aside; the plaintiffs had to satisfy the Court 
that there was sufficient cause for not applying 
in time. 67 Ind. Cas. 917=49 Cal. 62=A.I.R. 
1922 Cal. 335. 


'Suffident Cause’—Ignoraace of death. 


Mere ignorance 
cause’ under S. 5. 
7. 


of death is not a ‘sufficient 
118 P.R. 1916=38 Ind. C:as. 


S^Court holding that defendant was dead 
—Plaintiff instead of setting aside abatement— 
Appealing against order, and after its dismissal; 
applying for substitution of Legal Representatives 
— No sufficient cause. 84 Ind. Cas. 1001=2 
Pat. 168=A.I.R. 1923 Pat. 417. 

S. 5 — Sufficient cause— Laches . 

Appeal by applicant under S. 4, U. P. Encum. 
bered Estates Act — Creditors necessary parties, 
but not impleaded within time: 

Held, that application under S. 5 cannot sac- 
ceed. A.I.R. 1943 Oudh 78=1942 O.W.N. 465 
=1942 A.W.R. 305=205 Ind. Cas. 628. 


5— Sofficxeat cause— ^Misled by order or 
judgment.” 

New statement of law by High Court — In 
view of certain rulings of High Court— Appellant 
advised that no second appeal lay — These rulings 
subsequently upstt by Full Bench — Second api^l 
subsequently filed beyond limitation — Application 
to excuse delay: 

Held, that there was no good ground for excus' 
ing delay. 1942 O.W.N. 439=A.I.R. 1942 
Oudh 447=1942 R.D. 647=1942 A.W.R. 294= 
201 Ind. Cas. 658. 






S~Ccciflirt of view at certain point. 

In a case where there are conflicting 
a certain point and the delay caused in filing the 
appeal iS' due to adopting one of the 
though the Court takes the contrary vtewt it can 
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extend the time tinder S. 5» Limitation Act. A. 
I.R. 1941 Pesh. 74=196 Ind. Cas. 654. 


5— Sufficient cause — ^Wrong remedy. 

Where a party having two alternative remedies 
deliberately adopts one remedy, his failure to get 
it is not a sufficient cause for extending the period 
of limitation prescribed by law for seeking the 
Other. A. I.R. 1942 Oudh 362=1942 O.W.N. 
206=1942 A.W.R. 156=199 Ind. Cas. 835. 

S. 5 — Two remedies allowed by law — Prose- 
cution of one is good ground for extension of 
time. 98 InS^. Cas. 892=A.I.R. 1927 Lah. 45. 

— S. 5 — Held, per Din Muhammad, J. (In order 
of reference) .—The delay in filing appeal could 
be condoned under S. 5 as the appellant had tuffi- 
dent cause for not preferring the appeal within 
time. A. I.R. 1939 Lah. 492=41 P.L.R. 610= 
I.L.R. (1940) Lah. 447=185 Ind. Cas. 877. 

S. 5— Counsel filing appeal on behalf of client 

—Signature on power-of-attomey doubted — 
Court directing personal appearance of client — 
Client not attending on ground of personal in- 
convenience — After. final hearing, agent of client 
asking permission to sign power-of-attorney — 
Court disallowing on ground that it ypuld defeat 
provisions of Limitation Act — Appeal dismissed 
under O. 41. R. 17. C. P. Code. 

Held, that the non-appearance of the client on 
the ground of personal inconvenience was not a 
reasonable cause within the meaning of S. 5. A. 
I.R. 1938 Rang. 214=177 Ind. Cas. 364. 

I S. 5 — Parties, agreeing to end litigation by 
accepting High Court’s decision as final — One of 
parties backing out of agreement ^ The other 
applying for leave to appeal to Privy Council but 
time expiring: 

Held, that in the circumstances, there was suffi- 
dent cause for extending time under S. 5. A. I. 
R. 1938 Lah. 836=40 P.L.R. 399=181 Ind. 
Cas. 248. 

— -S. 5 — Suit for declaration that plaintiffs and 
pro forma defendants were owners and entitled 
to profits as against A — Suit decreed — Appeal by 
A not impleading pro forma defendants — Appel- 
late CTourt impleading them after the period of 
limitation for appeal: 

Held, that the case was fit one to extend the 
time under S. 5. A. I.R. 1937 All. 82=1936 A. 
W.R. 1099=(1937) A.L.J. 424=167 Ind. Cas. 
405. 

—8. 5— Appeal filed without copy of decree — 
Copy not applied for till after filing appeal— Delay 
not excusable as appellant was not diligent. 1936 
O.W.N. 1109=A.I.R. 1936 Oudh 9=158 Ind. 
Cas. 19. 


. S— Application for restoration. 

Upon the dismissal of the application to re.store 
the execution petition, the decree-holder is not 
entitled to extensionof time for an appeal from the 
order discharging the surety, in respect of the 
time spent in the application for restoration. Such 
an application cannot be considered to be proper 
alternative remedy for getting the order of dis- 
charge of surety set aside, as the liability of the 
surety is not automatically revived 00 the restora- 
tion of the application. A. I.R. 1934 Lah. 349= 
155 Ind. Cas. 503. 
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delav stamp_A 

be reused under S court-fees cannot 

was a pardanashm‘ladyy^*37 W N* ^79*^^ 
I.R. 1933 Cal. 796=146 Ind. Cas 359'. 

T^' with insufficient 

stamp within limitation but the balance of Co^N 

fees was made up within a week under the orders 
of the Court. oruers 

Held, the mistake clearly was a bona fide one 
and this is a fit case for the extension of time 
under S. 5. 77 Ind. Cas. 416=A.I.R 1923 
513. ^ 

S . 5 — Two appeals from same ordep-^Copy of 

order appealed against filed out of time in one. 

Where from one and the same order, two ap- 
peals were filed, but only one copy of the order 
appealed against was filed along with the appeal 
and the copy was filed out of time in the other 
appeal: 

Held, that though the latter appeal was techni- 
cally time barred, it was a fit case iiL which the 
period of limitation should be extended under S. 
5. 13 P.L.T. 612=A. I. R. 1932 Pat. 349=12 

Pat. 36=141 Ind. Cas. 37. 

Ss. 5 and 14 — The High Court delivered judg- 
ment on January 25, 1929 in favour of the oppo- 
site party. The petitioner who came to know of 
the order, immediately applied for leave to appeal 
to the Privy Council on April 22, 1929, and leave 
was granted on July 2, 1929. Their Lordships of 
the Judicial Committee held on March 20. 1931; 
that no appeal lay. The petitioner having come 
to know of this in the first week of May, 1931. 
filed an application for review of the judgment of 
the High Court on June 12, 1931: 

Held, fi) that the petition was barred and that 
the period between the judgment of the High 
Cr.urt and the application for leave to appeal could 
not he excluded under S. 5. 36 C.W.N. 40= 

A. I.R. 1932 Cal. 171 = 144 Ind. Cas. 561. 

.3. 5 — Ignorance of date of ord^. 

An objection to the valuatiap of a building was 
preferred to the Deputy Executive Officer on May 
2 19^8 and it was heard and disposed of 011 the 
very day. The assessee had no knowledge of 
the order. He made efforts to ascertain about it 
bv letter to the Chief Executive Officer and en- 
quiries through Ward Councillor and Bill Collec- 
tor and preferred an appeal beyond the period of 

limitation; .... 

Held, that as the as-^esscc, m making the en- 
quiries that he did, acted under an honest belief 
that ortlcrs had not been passed on the date of 
l;caring and as there was no want of bona fides, on 
his part, the case was a. fit one for extension of 
time under S. 5. Limitation Act. 35 C. W. N- 
283= 58 Cal. 793=A.I.R. 1931 Cal. 506=54 C. 
L.J. 475=133 Ind. Cas. 332. 

S . 5— Delay in making an application to set 
aside the ex parte decree was condoned on the 
grouml that the plaintiffs had acter quite reason- 
ably in waiting to sec whether the legal represent- 
atives would resist the decree on the ground that 
it a nullity being against a person of unsound 
34 C.W.N. 989=A.I.R. 1931 Cal. 168 

= 130 Ind. Cas. 878. 

3. S— Suit instituted in Patna High Court for 
restitution of conjugal rights— Respondent wife o» 
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proper advice from her counsel offered no de/ciice 

Suit decreed — Subsequently #ife seeking re- 
dress by petitioning to ecclesiastical Court at Cal- 
cutta wlierc marriage was srdcniniscd and on de- 
of tjiat Court <leciaring jnarriage nullity, 
petitioning Calcutta High Court for same decree 
—Solicitors entrusted with petition, for first time 
coining to know of decree, for restitution of con- 
jugal rights against (heir client and advising her 
to apply for review of judgment to Patna High 
Court — Time for review was extended under cir- 
cumstances, 120 Ind. Cas. 465=A.I.R. 19J0 
I’at. 63. 

— ; — S- 5— .‘\ppeal filed against an order '-n an ap- 
plication i< r restitution on Rs. 2 stamp — Court 
holding that Court-fee was payable ad valorem — 
Aiiplicaiit taking titne to pav deficiency but ap- 
plying to permit to appeal as a pauper — Prayer to 
eNtciid lime also made — Application was allowed 
an<l time was extended. 111 Ind. Cas 655-=26 
847=A.I.R, 1928 All. 499. 

— S. 5— C. P. Code, S. 92 — Scheme stiit. 

In a representative suit about a temple propertj' 
certain persons, on behalf of the. temple; filed an 
api>cal which was rcturne<I for representation, it 
was not represented in time. Certain other per- 
sons interested in the temple property and m the 
result of the appeal tlicn applied to the appellate 
Court for taking tlie appeal on file and also paid 
fresh Court-fee. It was found that the noa-re- 
presentation of the appeal by the original appellant 
was not bona fide. 

Held, that the fresh appellants should be con- 
sidered as constructive parties and thus entitled 
to continue the appeal, and even assuming the re- 
presentation was a fresh appeal, time should be 
excused under S. 5, Limitation Act. 108 Ind. 
Cas. 298=28 M.L.W. 279=A.I.R. 1928 Mad. 
456=54 M.L.J. 629. 

S . Where a copy of the order of the 
Court below on a preliminary issue was not filed 
along with the copy of the final order, and when 
it was filed the period of limitation had expired, 
but it was found that preliminary order was not 
contested, 

Held, that it would be but fair to condone the 
delay under S. 5, Limitation Act. 106 Ind. Cas. 
826=9 L.L.J. 566=A.I.R. 1927 Lah. 905. 

S. 5 — Delay in filing appeal — Appellant doubt- 
ful whether order appealed ag^ainst was order or 
decree knd therefore paying insufficient Court-fee 
— Court-fee made up after time — Delay should be 
excused. 86 Ind. Cas. 1=6 Lah. 233=7 L.L.J. 
149=26 P.L.R. 100=A.I.R. 1925 Lah. 381. 

S. 5— Where a judgment is delivered on the 
day preceding the last working day before the 
Courts vacation for a month and an application 
lor a copy is made on the very day on which the 
Court opens after the vacation, the applicant is 
entitled to the indulgence of having his application 
for copy being accepted as equivalent to an appli- 
cation made a month earlier, nor does he forfeit 
his claim to^ indulgence because he arranges to 
have the copies sent to him by post. 90 Ind. Cas, 
115=2 O.W.N. 678=A.I.R. 1925 Oudh 643. 

“ S. 5 — Filing copy of order referred to in the 
judgment as part of it after expiration of the limi- 
tation, where copy of the final judgment is filed in 
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time may be excused under S. 5. 82 lod. Cas. 
609= 6 L.L.J. 340=A.I.R. 1924 Lah. 731. 

- — S. 5— Delay due to proceedings for obtaining 
Succession certificate was excused. 

Decree-holder died during the pendency of the 
execution proceedings on the 21st October, 1918. 
As his legal representatives did not appear to 
proceed with the execution, the Court struck off 
the execution proceeding on the 14th December, 
1918. The application for the substitution of 
their names was made on the 19th December, 1921. 
The delay was due to the fact that the legal re- 
presentatives were minors, who could not have 
obtained execution without obtaining a succession 
certificate under .\ct VII of 1889. The succession 
certificate was obtained on the 31st August, 1920. 

Held, that tlierc was .sufficient reason to excuse 
the delay within the meaning of S. 5, read with 
O. 22, R. 9 of the Code of Civil Procedure and 
Art. 181 of the Indian Limitation Act. 73 Ind. 
Cas. 215=26 O.C. 244=A.i.R. 1924 Oudh 83. 

S. 5— V\'licre communication between client 

and pleader was interrupted by heavy rain. 

Held, that it was not a sufficiciit cause to excuse 
even one day’s delay. 75 Ind. Cas. 1055=A.I. 
R. 1924 Lah. 599. 

- S. 5— When the delay in filing the appeal is 
due to the fact that cholera broke out in the ap- 
I>ellant’.s family. 

Held, that tliis was a sufficient ground to ex- 
tend the lime /or filing the appeal. 68 Ind. Cas. 
7S7=.\.I.R. 1923 Lah. 100. 

■ S. 5— Ignorance of a special order is a ground 
for excusing delay. 

The last day for filng an application (19-2-21) 
was a holiday as a penultimate Saturday. But 
the Court sat and the day was treated as not a 
public liolUlay with the special permission of the 
High Court given in its order date 4-2-21 . But 
the Court’s order permitting the Lower Cou;t to 
sit on 19-2-21, though passed on 4-2-21, was des- 
patched to the Lower Court only on 8-2-21, ana 
was presumably received there next day. 

Held, that it not being shown what publication 
of the order there was or that the petitipner who 
was a resident of mofusil could reasonably be ex- 
pected to take notice of it, he had sufficient cause 
for assuming that the Court would as usual be 
closed on 19-2-21, the penultimate Saturday, and 
for postponing the presentation of his petition to 
the next Court day, 24-2-21. 72 Ind. Cas. 13= 

17 M. L. W. 413=1923 M.W.N. 211=A.LR- 
1923 Mad. 489. 

S. 5— Addition of parties — In suit and in ap- 
peals after time has expired — ^Effect. 

S. 22 of the Limitation Act does not prescribe 
any period of limitation for the joinder of a party 
to a .suit under S. 32, C. P. Code (1882)!; O. 
1; R. 10 or to an appeal under S. 559 of the old 
Code (O. 41, R. 20) and there is nothing to pre- 
vent such a joinder in either a suit or appeal even 
after it is barred by time. S. 22 of the Limita- 
tion Act applies to appeals as much as to suits 
in pimciple. But a suit in which a defendant is 
joined, after the period of limitation has expired, 
must necessarily be dismissed as against .him, 
an appeal, however; there may be possibly rea^ns 
justifying its admission after time under S. 5 of 
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the Limitation Act. 66 Ind. Cas. 217—5 N.L. 

J. 192=A.I.R. 1922 Nag. 213. 

S. 5 — Where an appeal against a preliminary decree 

was filed after passing of the final decree, but the ap- 
pellant finding that this was not maintainable wished 
to file an appeal against the final decree and the same 
was barred by time, the Court may excuse the delay 
under S. 5 of the Act. 67 Ind. Cas. 2Gi=A.I.R. 1922 
Nag. 179. 

S. 5— Held, that having regard to the fact that 

the appellant was a pardanashin lady and was living 
with her parents in a different province iln re v.as sufficient 
cause for not filing her appeal by presenting it in person 
within the period allowed by law and that the rei>rescn- 
tation of the papers by the appellant in person after tl^ 
expiry of thf ptriod wa.s sufficient. 1 1 Lah. I..J. 220. 

S. 5— Neglect of guardian. 

Where the Court of wards had the authority to make 
an application on the wards behalf but did not so within 
the limitation period, the ward cannot after release 
from the superintendence of Court of wards, be said 
to have had sufficioit cause for not making the appli- 
cation during the period of hi.s ^va^d5hlp. 5 O.L.J. 
1^3= ^6 Ind. Cas. 68. 

S. 5 — Leave to appeal to P*C. — Application 

'during vacation^Limitation Act (ix of i 877 )> 

Art. 177. 

The second paragraph of S. 5 of the Limtiation Act, 
1877, applies to Art. 177. When, therefore, an ^ipph- 
cation for leave to appeal to His Majesty m Council 
was filed in the Privy Council department of the office 
of the HIkH Court during the long vacation when t»ic 
Court was notified as closed, but the offices were open, 
the applicant was entitled to the licnefit of t he second 
paragraph of S. 5 of the Limitation Act. (1908) to 
C.L.J. 118*3 Ind. Cas. 400 Also* (1909) 10 C.L.J. 

120*3 4 ^** 

S«. 5, 14— Apptal— Delay— Excuse. 

Where a party files a second appeal against the order 
of a District Judge on the ground that the latter had 
no jurisdiction to dispose «if the appeal presented to 
him but should have returned it for prescniatton to 
the High Court and alter the High Court dispo>cs of 
the second appeal in his favour, prefers the original 
appeal to the High Court. 

Htld, that the appellant having become aware of the 
fact that the original appeal lay to the High Court and 
not to the District Court at least on the date on which 
he filed the second appeal to tire High Court, there 
was no sufficient cause for excusing the delay from that 
date up to the date on which it was actudly filed in 
the High Court, i.e., after the disposal of the second 
appeal within the meaning of S. 6 of the Limitation 
Act. (tgoa) 5 Bom.L.R. 947*28 B. 235. 

26. Technical defect. 

_S. 5— Appeal within time — Absence of names of 
siartlM in power-of attorney — Defect pointed out 
by office after limitation — Defect removed. 

Where the powcr-of-atlomcy in favour of the Counsel 
for the appcl^t did not give Uie names of the parties 
at the time of filing the appeal but the defect was re- 
mov^ on the omce pointing it out after the expiry 
of limitation : 

Held, ihot the appeal could not be said to be barred by 
lime. At any rate, it was a fit case for extension of lime 
under S. 5. A.I.R. 1934 Lah. ton— 36 P.L.R. 277* 
155 Ind. Cas. 893. 

8, 5— Tacbnlcal defect. 

Appeal against O. R. 10 — Returned plaint with 
oni^fsemeot filed with memo, of appeal but not cerdBed 
oopy of order prior U> endonesnent— Appellant being 


was 


A? R Toil 5® Limitation A?t’, S 5 

A.l.K. 1930 oind 252. ’ 

instituted accompanied by 
a vakalatnama, which, though accepted by ihc counsel 
filing the appeal, was not properly signed. The annea 
was returned to remedy the defect . At the time of re- 
institution the appeal was timc*barred. 

Held, that the defect was only technical and that it 
a fit case for extending the time under R. k ofi aii 
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r extending the time under S. 5. 36 All 46 
Not appr. 103 Ind. Cas. 537 = A.I.R. 1937 Lah. 'Sie! 

S. 5 — Omis-sion to sign a memorandum of appeal 

by oversight, which was olhenvisc in ord;r and had 
been duly presented, is sufficient cause for extension 
of time under S. 5. 84 Ind. Cas. 5i8==A.I.R. 1923 
Lah. 402. 

•S. 5 — Where the Vakalatnama filed along with an 


appeal was accepted by the pleader but by oversight 
the pleader’s name was not inserted in the body of the 
Vakalatnama. 

Held, that the error was such .is to support an ap- 
plication to excuse delay under S. 5 61 Ind. Cas. 

410=43 All. 392*:i9A.LJ. i 83 = A.I.R. 1921 All. 210. 

*7. Time spent in proceedings to get ex parte 

decree set aside. 

5— Ex parte decree — Time spent in proceedings 

to get ex fiarle decree set aside, cannot he excluded in 
computing limitation lor appeal. A.I.R. 193 ® Bom. 
459*40 Bom.L.R. 957 - *78 Ind. C«is. 307. 

S.5— C.P. Code, O. 9, R. 13— Exclusion of time 

taken by proceedings under O. 9, R. I 3 ' 

The period of time taken by proc< eciings under O. 9, 
R. 13, C. P. Code, should not he <leclucicd from the 
time taken to prefer an appeal from the decree under 
S 'i, when such proceedings havi- failed on the nients. 
A.I.R. 1932 Cal. 558 = 36 C.W.N. 35-2=59 C. 1057- 
138 Ind. Cas. 748. 

S. 5— Sufficient cause— Application for setting 

aside ex parte decree* 

Where an appeal lies against the ex pane decree, the 
time taken by the party in applying for setting aside 
the ex part* decree and in preparing an appeal 
the order refusing to set it aside cannot he excluded 
in computing the period of limitation for aj>peal against 
the main ex parte dccrc*-. 124 Ind. Cas. 26C==A.I.K. 
1930 Rang. 41. 

S. 5— -Time spent in prosecuting application 

for setting aside cx parte order should be excused 
in appeal from original order. 

A judgment-debtor applied under O. 2i, R- 2, for 
an adjustment of the decree. An ex parte orde r allowing 
the adjustment was made without notice to the decree- 
holder The dccrce-lio'dcr suhsequ ntly applied for 
restoration of his c.asc after setting aside the ex parte order 
but the application was rejected. An appeal was sul>- 
scquently prcfcrrcd against the ex parte order but 
beyond limitation. 

Held, that the lime spent in prosecuting application 
to set aside the ex parte order ought to have lx:eii ex- 
cused. A.I.R. 192* Lah. 67 and A.I.R. 1917 ‘ 5 fi» 

Foil. 115 Ind. 035.467 = 30 P.L.R. 5i2«=A.I.R. 1930 
Lah. 113. 

a8. Time taken In getting copies. 

S. 5 — SecoD** appeal — Time spent in ob taining 

copy of trial Court’s judgment— If can be extended. 

According to the statute no copy of the first Court’s 
judgment need be filed with the memorandum in a 




LIMITATION ACT (1908), S* 5 — 28, Time taken in getting Copies* 



second appeal, althouijh it is r<*quired to be filed by 
a rule made by the Lahore High Court. Therefore 
the appellant is not entitled as of right to tleduci (he period 
spent in obtaining a copy of the first C>>ur('s judgment 
for the purpose of computing the period of liiniiation 
for filing a second appeal. But (he Court can allow 
the time taken by Jum in procuring such copy in granting 
cxiensien under S. 5 of the I.iimiaiion Act. In order 
to have the beni fit of this section, the appellant is bound 
to expUin every day by which the perii>d allowed bv 
the [.imitation Act is exceeded thereafter. 49 P.L.R. 
72 = A I R. 1047 Lah. 276. 


S* 5 Exclusion of tune in obtaining copy of 
judgment on review. 

Though iluTe is no absolute necessity to obtain a 
copy of a judgment on review it may help in the drafting 
of grounds of appeal. Hence the period taken in ob- 
taining such a copy may he excluded in computing 
time for appcral. 1946 A.M.L.J. 26, 

S. 5- •“ Sufficient cause Disturbed state 

of country in 1942— Application filed late even 
after exclusion of time spent in taking copies in 
pursuing other remedies and the period of Court’s 
vacation — Excuse of delay — Duty of Court. 

The fact that the whole country' was in disturbed 
state in 1942, and that it was not ca^y for litigants to 
appear in Court to make applications or take delivery 
of copies of documents applied for by them within a 
reasonable time of the copies being ready, would consti- 
tute “ suflicienl cause ” entitling litigants (0 ask the Court 
to condone the delay in making applications to Court 
even when t!ie application arc late after excluding the 
time requisite for obtaining copic-s, the period of pen- 
dency of other proceedings and the period of the recess 
of the CcAirt. 224 Ind. Cas, 160*12 B.R. 488*A.I.R. 
1946 Pat. 417. 


S. 5 — Limitation expiring on Sunday — Application 

for copic'S on Monday — Filing of appeal on next day 
of getting copies — Appeal, held within time — One day’s 
delay, held cxcussabic. A.LR. 1939 Bom. 46=40 
Bom.L.R. J2ii=i79 Ind. Cas. 645.* 

* Si 5 — Time spent in obtaining copy of trial 
Court’s jiadgment, if can be excluded— Delay of 
three or four days in making deposit. 

\Mierc, under the rules of ihe Court, an appeal would 
not be deemed to have been properly presented if the 
copy of the Judgment of the first Court docs not ac- 
company the copies of (hr judgment and decree of the 
lower Appellate Court, the appellant can claim the 
benefit of the provisions of S. 5 Limitation Act, and 
ask the Court for excluding from the period of limitation 
the time spent in obtaining the copy of the trial Court’s 
judgment : 

Hfld, that delay of three or four days in making the 
deposit after the demand has been formally made can- 
not be treated as a result of negligence or carelessness. 
AJ.R. 1936 Lah. 1007 = 169 Ind. Cas. 176. 

“S. 5 — When the copy of the trial Court’s judgment 
has^ been obtained before the expiry of Uic period of 
limitation, the time spent in obtaining the same cannot 
be added under S. 5 of the Act to tlic end of the period 
of limitation. A.LR. 1934 Lah. 464=36 P.L.R. 103 = 
148 Ind. Cas. 818 (i). 

" S* 5 — Delay in getting copies* 


Where the Counsel for appellant mak<a a note in 
the memorandum of appeal that the copy of the judg- 
ment of the trial Court was applied for within period 
of limitation but was not received W'hcn the appeal was 
instituted and the copy is eventually filed only one day 
Ute, the necessary extension of may be allowed. 
A*LR. 1930 Lah. 129. 

~ 5~M^tno random of appeal was filed in time 
without the judgment and decree of the lower Court. 


Two days after expiry of limitation the decree and judg- 
ment of the lower Court w'as filed. 

//fW, that the case was a fit case for extension of period 
under S. 5. 6 O.W.N. I035 = A.I.R. 1930 Oudh 184. 

S. 5 — Whore the High Court insists also on a copy 

of the first Court’s judgment l>cing filed in appeal, time- 
occupied in obtaining copy of such a judgment though 
It cannot be excluded under S. 12, should be allowed 
under S. 3. 115 Ind. Cas. 88o=A.I.R. 1928 All. 416. 

; S. 5 — Where the copy of the first Court’s judgment 

15 applic^ for within limitation and it is only because 
of inordinate delay in the preparation of the copy that 
the appellants arc unable to present it with the memo- 
randum, under S. 5 time should be extended. 94 Ind. 
Cas. 959 ”7 Lah. 447=8 L.L.J. 521 = 27 P.L.R. 66o* 
=A.I.R. 1926 Lalu 458. 

S. 5— Delay in obtaining copy due to applicants 

not furnishing date of judgment cannot be excused. 
91 Ind. Cas. 425 (All.). 

■ S. 5~^Vhcrc the delay in producing a copy cf the 
decree was due to the office not informing the applicant 
of the dale when the copy would be ready, limitation* 
was extended under S. 5. 91 Ind. Cas. 6=7 L.L.J. 
595 = 26 P.L.R. 738=A.I.R. 1926 Lah. 84. 

S. 5 — Delay due to obtaining copy of judgment 

not required to be filed and for consulting a lawyer 
to prepare grounds of appeal under the Lcticn Patent 
is not excused to extend the period of limiialion under 
the scciion. 92 Ind. Cas. 786 = 4 Bur.L.J. 138= A.LR* 
1925 Rang. 361. 

S. 5 — Delay in getting copies — Mistake in copy- 
ist office. 


A mistake in the coppst office, in not preparing 
copies of ihc judgment and deem^ is a sufficient cause 
under S. 5 ol the Act. 25 Ind. Cas. 26 (Oudh). 

— Ss. 5 and 12 — Delay in getting copies — Appeet 
filed beyond time. 


Where judgment was delivered on the ist and the 
Court closed on ihe 3rd and the application for copio 
was made on the Court reopening and the appeal was 
filed the day after (he copies were delivered, held there 
was sufficient cause for delay and furthc. the time spent 
in obtaining copies should be deducted. 23 Ind. Cas. 

874 (All.). 

Ss. 5 and 12 — Delay In getting copies — Appo*l 
ptesented out of tim^^Delay, if be excused* 

Non-availability of a copy of a decree is sufficient 
ground for excusing delay in filing an appeal in time. 
26 M.L.J. 356=15 M.L.T. 263 *{i9I4) M.W.N. 3*^ 
=22 Ind. Cas. 919. 

S. 5 — Delay in gettii^: €x>pies — Appeal filed a day 

beyond — Delay in office to deliver copy— Sofflcitsst 
cause. 


WTierc an appeal was obliged to be filed a day beyond 
time on account of the de^y caused by the officer 01 
the Court it was held that thi« was sufficient cause w 
not filing the appeal in time. 9 A.LJ. 15*^ *3 
Cas- 943- 

Ss. 5 and 22 and Roles and Orders of tke 

Court, Vol. I, R. 23 (x) and (2) — Delay in getting 
copies — MistaJee of copyist Office. 

It is the duty of the copying department to info^ 
the applicant of the date on which a copy will be ready 
for delivery and omission to do so is sufficient cause- 
for delay in filing an appeal* 11 P.W.R* 19^^** 
t3 Ind. Cas. 850. 

" S. 5 — ^Delay in getting copies. 

A judgment was passed on 15th October and thr 
decree was signed on 9th November. There was 
delay in paying copying fees. 
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Held, that the delay was due to want of payment of 
proper copying fee and not to the late signing of the 
decree. Therefore the appellant cannot take advantage 
of S. 5 of the Limitation Act. 5 S.L.R. 47=10 Ind. 
Cas. sio. 

S. 5— Delay in getting copies — Sufficient cause. 

Where the appellants did not apply for a copy of the 
judgment and decree themselves but came to Lahore 
to engage counsel who sent a letter to the Copying agent 
asking for copies without however remitting money 
uatD he replied asking for money ^d money was sent 
to him so late that he could apply for copies only after 
the expiry of the period of limitation. 

Htld, the appellants were guilty of gross negligence 
and were not entitled to the benefit of S. 5. 61 P.L.R. 
1911 = 189 P.W.R. 1911 = 9 Ind. Cas. 381. 

29. Want of stamp. 

S. 5 — ^Want of stamp. 

Delay in filing an appeal owing to the non-availability 
of stamp on the last day for filing the appeal will be 
excused. I Pat.L.J. 16 =37 Ind. Cas. an. 

S. 5 — Want of stamp — Difficulty in obtainisig 

stamp. 

SembU — Difficulties in the procuring of the necessary 
Court-fee stamp constitute sufficient cause within S. 5 
for not having filed the appeal within time. 3 P.L. I. 
74*5 P.L.W. 18=42 Ind. Cas. 675. 

Ss. 5 and la — Want of stamp — Delay in present* 

ing appeal. 

In the case of presenting an appeal against a Lower 
Court’s judgment when there is no unreasonable delay 
on the part of appellant to supply Folios and to follow 
up his application for copy, th: appellant is entitled 
to the benefit of S. 12 of the Limitation Act and delay 
caused by Stamps not iteing procurable on the last day 
of limitation is excusable under S. 5 of the Act. 1 P.L.J. 
163=37 Cas. 211. 

S. 5 — Want of stamp. 

An unstamped memorandum of appeal is held to 
be presented on the date on which ibe Couit-f<c is paid 
and the mere presenting of application to apf^al as 
a pauper not made in good faith and within the time 
prescribed is not sufficient under S. 5 of Art to bring 
ilie appeal within lime. 144 P.W.R. 1909 = 4 Ind. Cas. 
1002 . 

30. Miacellsuieous. 

8. 5 — Dona fide mistake^ — Teat to be applied* 

Where the provisions of S. 5 of the limitation Act 
are invoked on the ground of a bona Jidt mUlakr, the 
test is not merely whether the mistake w-a.s bona fide or 
not, but also whether in a rase of bona fde mistake 
sufficient cause exuts for condoning the negligence 
or other factor which might liave led to that mistake. 
1948 R.D. 433. 

8. 5 — If can be applied Iss second appeal for 

ffarat dma. 

It u doubtful whether the High Court can, 
in second appeal, apply the nrovuioru rf S. 5, when 
there was no application filed in the lower Appellate 
Court. A.I.R. 1939 Nag. 233 = i76 Ind. Gu. 33. 

8. 5 — Jttriadlctloa. — Traasferoo Conrt, if » 

deal %vlth qisoatloB of limitation. 

Where an appeal is translcrred by the Datrict Judge 
to the Subordinate Judge for hearing, t^ latter is fiifly 
eompetent to decide the appeal and deal %rith e\’cry 
point ariaing in it including the question of limitation. 
It cannot be said that the Subordinate ju^ had no 
Jutisdictioo to try the question cf limiiaiion after the 
appeal had been admitted under S. 9 of the i-iiT»j i fidAn 


Act by the District Judge. 1936 O \V N i io9=A.I.R. 
1936 Oudh 9=158 Ind. Cas 19. 

S. 5 — Inherent powers. 

The wording of S. 151, C. P. Code militates against 
ffie view that the inherent powers of the Court under 
it. can be invoked to override the provisions of the 
Limitation Act. A.l.R. 1935 Rang. 466=13 R. 595 = 
159 Ind. Cas. 945. 

■““■■S. 5 — Corporate body as party. 

^ If a corporate body chooses to embark on litigation 
Its officials and advisers must act with at least as much 
diligence as is expected from an ordinary litigant. The 
coiporate is not entitled to greater indulgence than a 
private individual. 123 Ind. Cas. 83 (Lah.). 

pS. 5 — In considering an application for extending 

P®*,‘.od fixed by law for presentation of appeal 
a distinction must be made between Government and 
a private person. Though any delay is evidence of 
laches in the case of a private individual, tlie same can- 
not be said of Government and so delay can be con- 
doned if it is inevitable. A.l.R. 1929 Sind 211. 

S' 5 — ^English Law is different. 

There is considerable difference between the wording 
oi the English Statute bearing on the point and the 
iMguagc employed in S. 5, Limitation Act. no Ind. 
Cas. 837=1928 M.W.N. 634=A.I.R. 1928 Mad. 690. 

r77?i: between date of the judgment 

ana the date of signing the decree should be excluded 
m compuung the period of limitation. 13 Cal. 104. Foil. 
97 Ind. Cas. 539 = A.I.R. 1927 Cal. 65. 

of sufficient cause 

under S. 5 extention of time to file appeal cannot be eot 

^ attorney has not made Ly 
tff n'l^ ^58“‘r^r’s Office to ascertain whether 

H ® requisition to have the 

— A.I.K.. 1925 Cal. 291, ^ 

S — Pauper appeals. 

dismissing the application to appeal as a 
pauper does not affect the fact that the appe?f has Ken 
preferred within the prescribed period of 30 days if 
he appellant has paid the Court-fee in obcdienc? to 
T, Presentation of the appeal 

^ limitation and 

the appellant IS entitled to have the appeal heard. 
Tliirc is a distinction between applications to sue as 
a pauper and applications to appeal as such. In th« 
former tlie plaint is an integral portion of the applicaUon • 
in the latter llie memorandum of appeal is a senarati^ 
document. A person who wi.shcs to sue as a naurcr 
is expected to put in his application in sufficient time 
to allow of .a suit firing filed within limitation, if and 
after Ins apiilitalion to sue has been rejected. In most 
caas a would-be appellant, who must file his appeal 
wiihin 30 days, cannot secure a decision on his appli- 
cation within that period. 65 Ind. Cas. 741=2 T^t, 
35=26 P.W.R. i 922 = A.I.R. 1922 Lah. 225. 

S. 5— A fifond appeal is not time-barred, because 

of the copy of the First hurt’s interlocutory order, which 
is mentioned in that Oiurt’s Judgment as being a part 
of the judgment, is filed after the ejqjiry of the period 
of limitation, when tin- points decided by the inier- 
loeutory order do not arise in the appeal. 4 Lab. L.J, 
20 = A.I.R. 1922 Lali. 93. 

S. 5 — Per Woodreffe, J. — An order dismisaing aa 

appeal as barred by limitation prescribed therefore after 
further refusing an application under S. 5 of the 
Limitation Act to admit the appeal after the prescribed 
is " pass^ on appeal” under S. log, C. P. Code. 
62 Ind. Cas. 216=330. L.J. 128 =A.I.R. 1921 Cal. 41.V 

—^8. 9 — Delay of one day. 

A delay of one day in presenting an appeal is as fatal 
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as dcby of any longer period. 10 S.L.R. 165*^38 Ind. 
Cas. 464. 

S. 5 — Appeal by heir. 

An appeal pr< f < ^^*<1 br\ond time hy the heir ol th^ 
defendant who jost hi fon* MKl^ment is barred. 18 
Bom.L-R. 751=^41 Bf.ni. 15=36 Ind. Cas. 439. 

— S. 5- A— Appeal by dead man — Legal repeesent^* 
fives brought on record— Delay excused. 

An aj>])< al pn fiu 1 rlialf of a chccafcd party 

may I<* had, bvit the* Co^rt tuay, in a propiT cztsv^ treat 
thr apji.J as filed on the day <»n which the h-giil re- 
pri'vruiativis vsen brriij^hi on record and ixcum* the 
delay, (\uofi) 18 M.L.J. 4(m. 

S* 5* Appeal from wrong order -Conversion 

of appeal as one from another order— Limitation 
Act, b. 5 — Return to the lower appellate Court. 

\Nhen the High Court IVnind that (hr order appealed 
against to ilio lower ap| i llato Court did not lie in law, 
but that property the appeal should have been filed 
against another order of a difTerent date, ch< 11 Lordships 
converted the appeal lo the lower appellate Court into 
an ap^x'al Irom die right order and returned the records 
to the lower appellate 0)urt for the exercise of ii.s dis- 
cretion under S. 5 of the Limitation Act, on a consi- 
deration of the facts that led up to the delay. (1905) 
7 Bom.L.R. 664 = 30 R. 56. 

S* 5 f 5 *A) — Appeal against a representative 

of a party deceased since the passing of the lower 
Court.s decree. 


In Rule H (d) of the Rules of Court of the 18th Jan- 
nuar>', 1898, the words “subject to the law of limitation’’ 
means ** subject to the law of limitation applicable lo 
appi-^. Tlic words imply that the application for 
substitution must be tna<Ic within the period prescribed 
for the appeal from the decision of the Court below, 
and that if the applicant seeks substiiuiion after that 
period, he must bring (lie case within the terms of the 
second paragraph of S. 5 of the Indian Limitation Act 
(1877). 1901 A.W.N. 46. 

5 (S^A) — Appeal — Delay — Excuse — Reason- 
able ground for only one appellant* 


Where an appeal was preferred after time by a number 
of appellants and one of them alone applied to have 
the delay in prefering the appeal excused, his appeal 
alone should be admitted and (he appeal by the rest 
should be dismissed as barred, unless such a ease falls 
under S. 544, C. P. Code (1882) and the appellate 
Court should not interfere widi the decree as regards 
the latter who are barred. (1901) 3 Bom.L.R. 400^ 
B. 699. 
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1. Acknowledgment. 

— Ss. 6 and ig — Applicability and scope— Minor- 
Extended period of three years — Acknowledgment 
made after expiry of period prescribed in scheme 
but within extended period given by S. If gives 
fresh start. 


TIic period of limitation pri-scribcd for a suit for a 
minor is not the period mcntitaicd in the First 
Schedule to (lie Limitation Act but a special period 
as mentioned in S. 6, Limitation i\ct. In (lie ease of 
a minor, thrre-forei it cannc*t be said that the period 
of limitation luis expired till tlie period of limitation 
laid down in S. 6 ha^olap^^rd. Where therefore an ack- 
nowledgment of liability i*? made by a debtor of the 
minor in his favour after the expiry of the period men- 
tioned ill the first ichrdiilc l)i;t \siiliin (he extended 
period givi n lo the minor under S. 6 such on acknow'- 
ledgmint is a valid acknowledgment giving a fresh 
start of limitation, and a suit brought by the minor 
within there years of such acknowledgement is within 
lime and not hamd. I.L.R. (1950) Ih>m. 74l=A.LR. 
1950 Bom. 94 = 51 Bom.L.R. 830. 

Ss. 6, T9 — S. 19, how far controls S. 6— Words 

“ time from .... record “ in S« 6, meaning 
of. 

An rfTcrtivr acknowledgment dors not postpone the 
time from which the limitation for a suit is lo be rcc* 
konrd and to that extent S. 19 must bo said to control 
S. 6. Hie words “ at the time from which the period 
of limitation is to be reckomd” occurring in S. 6 mean 
what they say, that is, the lime at which the right to sue 
accrued to the plainiifT. Hence, when aficr the accrual 
of the cause of action, there Is an acknowledgement which 
Is %'alid under S. ig to save limitation in the ordinary 
counc, the time ficm wliich the period of limitation is to be 
reckoned must he taken to be the date of the acknowledge 
ment and not Uxc date of the cause of action. A.LR. 
1942 Bom. 248=44 Bom.L.R. 522=LL.R. {194^) 
574=202 Ind. Cas. ig6. 


S. 8— Acknowledgment given when creditor 
was under legal disability. 

Where, at the time when a payment by cheque towards 
a debt is made by a debtor, the creditor is under a legal 
disability, being a minor, the payment docs not merely 
extend limitation for a period of three years but it op)eraltl 
under S. 6 to produce the result that at the time from which 
the period of limitation is to Ic rccknoned, the creditors 
were under the legal disability of being minois and, 
thcrcfcic, they have all the period for their suit giv'tn to 
them by S. 6. A.I.R. 1936 All* 152 = (1936) AXJ* 59 ^ 
193^ A.W.R. 99^x61 Ind. Cas. 330. 

Ss. 6, 19 — Mortgage — Suit by mortgagee’s son 

three years of becomirg major — Mortgage becoming 
time-barred — Acknow ledgment in another moiigag^ 
ing plaintiff's minority— Plaintiff, is entititJed to bench 
of S. 6. 54 A. 1019= (1932) A.L.J. 1012^ A.LR- i 933 
All. 100= 142 Ind. Cas. 994. 


S. 6 — Ackuowledgmenc of liability— 

time for valid acknowledgment. 

Under S. 6, a minor may institute the suit and 
an application within the same period after the 
has ceased as he would otherwise have been allowed Iwm 
the time prescribed therefor in flic fhiid column of th 
first schedule. TTic lime prescribed thertforr m the 
third column of the first schedule is different from th 
extended period within which a minor may bring « 

aficr the disability ceased. The acknowledgement w 

liability must, therefore, under S. 19, be gKxn 
expiration of the period prescribed therefor in the th^ 
column of the first schedule and not before the 
tion of the period within which a minor may j 

suit. 26 Bom. 782 ; 15 Bom.L.R. 348, Foil. H* ““ 
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•Cas. 24=52 Bom. 521=30 Bom.L.R. 733=A.I.R. 1928 
Bom. 319. 

2. After-born-son. 

S. 6 — After-bom-son— Period, when claimabl® 

— Person not in existence. 

The extended period of 3 years’ limitation after majority 
can be claimed only by a person entitled to institute ^ 
wit at the time from which the period of limitation is to b® 
reckoned. A person not in existence at such time is not. 
■entitled to 3 years’ extension. 46 Bom.L.R. 683=A.I.R. 
*945 Bom. 63=219 Ind. Cas. 766. 

• Ss. 6 and 7 both go together — After-bom son 

not in existence at time mentioned in S. 6 — S. 7, 
if can be invoked. 

Both Ss. 6 and 7, Limitation Act go together. In fact ^ 
worded, S. 7 is obvioulsy an extension of S. 6, where th 
point of time at whixh the exbtcnre of dis:ibility is to be 
recognized is clearly defined as “ the linie from which 
the period of limitation is to be reckoned.” Consequent- 
ly, the joint right of suit dealt within S. 7 will also have 
to exist at thx lime specified in S. 6 and if an after-born 
reversioner is non-existent then, S. 7 cannot be invoked in 
hb case. 45 P.L.R. 345 = A.I.R. 1943 Lab. 281=1. L.R. 
(1944) Lah. 287=209 Ind. Cas. 257 (F.B.). 

Ss. 6, 7, 8, 9 — Alienation by widow in igot and 

1904 — Plaintiff adopted by widow in 1934, after death 
•of prior major adopted son in 1918 — Suit by plaintiff to 
<et aside alienation. 


UtldfihzX since the effect of Ss. 6, 7,8 and 9, Limitation 
Act, was to bar the right of the prior adopted son to sue to 
*et aside the alienation, no further right to sue in respect 
of these assignments could accrue to the plaintiff. A.T.R. 
1941 Bom. 197 = 43 Bom.L.R. 222=195 Ind. Cas. 732. 

• 8. 6 — After-bom son. 

An alienation by the manager without any legal neces* 
lity and consent of other co-parreners then living is m 
valid againstthosc ro-parccners and also other co-parceners 
bom after the alienations provided the alienation has not 
been ratified by other ro-parreners before his birth. Here 
the period of limitation would run from the date of the 
sale, and there U only one scause of .action which would ansc 
in favour of other mernben who have not consented to 
the tale. Successive causes of action cannot arise as n<rw 
mcml>ers are bom year after year. Such idtcr-bom co- 
parcener cannot rely on S. 6 of the Limitation Act. 
A.I.R. 1940 Nag. 94- 1939 N.L.J. 591 = 185 Ind. Cas. 
881. 

— — 8. 6— After-bom eeii. 

Under Hindu Law, a son, who was not bom at the 
time of the alienation made by his father has no cause of 
action to instilatr a suit to set aside the alienation or to 
avail himself of the privileges given by S. 6, Limitation 

(W 5 ) M.W.N. 304 = A.I.R. 1935 Mad. 431 = 4* 
L.W. 010=156 Ind. Cas. 83. 

8 . Afker-boro eon — Suit challenging all- 
narion nwlor coatoBi — Revereioner net bom on 
date of oUoando^— Benefit of eoetion. 

Limitation for a suit challenging an alienation under 
the Cuaiocnary Law begins to run from the date of aliena- 
tion and who* the reversioner is bom subsequent to this 
date, tie cannot avail himself of an exteoaien of time 
under 8. 6. A. 1 JI. 1934 Lah. 090= 154 Ind. Cas. 59a 
——6. 8— After-bom eo o Bolt to impoach aliena* 
igloo by father — C hoao of a cd o o '-Sta rtl i ig point of 
limitation. 

A, who was bom on Sepiemlicc ao, 1905, and B who 
was bom on April 1, 1918, instituted a suit on February 
§5, ipaa, ibr pemmUm of the land in suit told by their 
n thcr ^'by irgiiirred deed, dated January la, 1910. 

Udi, that owing to the Dunority of d on the date of 
ijhiiaiinii lime tegan to run af ainst him from September 


20, 1921, and iliat as B's right to sue was only derived 
from d’s capacity to sue, time would not begin *<' rt',” 
against B until Septemler 20, 1921, and the time williin 
which he could sue would he co-cxtensive w iili tlie lime 
allowed to A : 

Hdd. further tliat B was entitled to lake advantage of 
the cause of action so long as it subsisted, thougli hr did 
not obtain a fnrii period of 21 \«ars frem ilir dale o! 
his birth. A.I.R. 1932 Lah. 605= 13 L. 520=33 1 L.K. 
808=140 Ind. Cas. 375. 

S. 6— Birth after cause of action. 

For a suit to set asidr- .in alienation by father the 
sons were not born on the dale of alienation do not ge< 
a fresh cause of action from tin ir birth, and at the most 
can onlv ioin in the suit w iih mic li ^ons as were horn on the 
date of 'alienation and subject to tire same period ot limi- 
tation. 97 Ind. Cas. 59I=.^.I.R. 1927 54 - 

S. 6— After-born son— Elder son’s right barred 

on date of suit— Suit not sustainable. 

\\hen- on the dat< oi the suit by ilu' « Idest son i\ho was 
over 21 the other sons were less than 21 and were within 
time so far a« iIua' were concerned and where tb*y were 
not horn on tin- date of the alienation by ihe faiher but 
were ill exiiu nce l.cfore the eldest son attained majority. 

Hild. lliat the minor plaintiffs being not born when the 
right to sue actru<s, i.e., the date of the aliinaticn, the 
suit was barred by limitation. 59 Cas. 678= i Lah» 
558. 

- . , S. 6— After-bom son— Minor bom or conceived 
after the expiry of limitation against all the co- 
parceners existing at lime of sale cannot revive, 
cause of action. 

A son born in a joint Hindu family acquires by birth 
interest in ancestral property but does not a^uirc any 
interest in any right to su<’. Tlie cause of action accrues 
after an alienation when the purchaser take possession 
(Sfr Art. 12C, Limitation Act), and a new cause of action 
does not accrue upon lire subsequent birth of a son in the 
family. 

The after-horn sem does not acquire a fresh cause 
of action and arfe.di period of limitation docs not start 
from the date of his birth. In his care the time from which 
the period of limitation is to be reckoned is the dale of the 
transfer and wh< n he wa.s not born on that dale and was 
under no disability lie cannot obtain the benefit of the 
provisions of S. 6 of the Limitation Act. He can lake ad- 
vantage of any cause of action existing at his birth and sue 
within the period of limitation but cannot start a fresh 
period at his birth. 8 ^V.R. 285 ; 4 All. 120, Foil. 

82 Ind. Cas. 307= 5 L.R.A. (Civ.) C63 = A.I.R. 1925 
All. 54. 

S. 6 — Aftor-boro «on— Co-parconer’s existenco 

on date of alienation entiUea after bom co-parccner 
to aue but only within the period within which 
the former eo-parcener could aue. 

\%here a co-parcenrr who could challenge a de^ 
was alive at the execution of the deed, and tlie plaintifS 
were lx»m during his lifetime and within twelve yean 
of the ^ienatlcn. 

Held, they undoubtedly obtained a right to challenge it. 
A right to sue is not however co-parcenary prtyerty in 
which a son acquires inieresiby birth. Section 6 of the 
Limitation Act cannot be pleaded by a plaintiff who wte 
not in cxiiiencn when tire alienee took poascuion. He u 
entitl^ to lake advantage of the existing cause of action 
•o long as it lubtiiu, but he doei not obtain a fresh period 
ofai yean from the date of hii birth. Even a coyjarcener 
who challenges an alienation docs so in virtue of his own 
mdept^nt right as a person who has acquired interest 
in the family estate by birth. Plaintifh cannot rely on 
S. 7 where there was no joint ri^t when the period 
of dilation eocnmcnced; plaintiffs can bring their 
suit within three yean of the date when the co-parcener 
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could have attained majoirty. 33 All. 654 ; i Lah. 
558 ; 24 O.C.330 ; 4 All. 235 ; 27 All. 704, FoU. 79 
Ind. Cas. 1019 = 5 L.R.A. (Civ.) 325=A.I.R. 1924 All. 
912. 

S* ft^After-bom son — Subsoquontly bom son 
has no fresh start for limitation though he can 
qnesdon alienation which was invalid at the time it 
Is made. 

Although it cannot be disputed that a subsequently 

^ right to avoid an alienation which 
took place at a time when other members of the family^ 
not parties to the deed, were alive, it does not follow that 
he has fr«h start for the purpose of limitation from the 
of his birth. WTicn an alienation is made which is 
not justified by necessity a cause of action arises in favour 
of the other members to have it set aside and to recover 
possession from the alienee but Uicrc is only one cause 
of action in favour of the other members of the family* 
Successive causes of action cannot arise as new members arc 
bom year after year. 83 Ind. Cas. 1052 = 5 L.R.A. (Civ.) 
634=22 A.L.J. 809=46 All* 882=A.I.R, 1924 All. 798. 

S* 6 — Son bom aftor^ cannot claim benefit of 
S« 6 « 

A son bom in a joint Hindu family acquires by birth 
interest in ancestral property but docs not acquire any 
interest in any right to sue. The cause of action accrues 
after an alienation, when the purchaser takes possession 
and a new cause of action docs not accrue upon the sub* 
sequent birth of a son in the family. In the case of an 
after-born son the time from which the period of limitation 
is to be reckoned is the date of the transfer and as he was 
not bom on that date and was under no disability on that 
date he cannot obtain the benefits of Uic provisions of S- 
6 of ^ Limitation Act* When he cannot save limitation 
for himself he can give no benefit under S. 7 to his cider 
brothers. 66 Ind. Cas. 938=9 O.LJ. 45=A.I.R. 
1923 Oudh 52. 

3 * Applicability and scope* 

~ Sb« 6 and 29 (a) (b)— Applicability of S* 6 to 
local laws. 

It has been made clear in S. 29 (2) (i) of the Limita- 
tion Act that S. 6 of the Limitation Act docs not apply to 
special or local Acts and as such the benefit of that section 
cannot be claimed in a suit under the U.P. Tenancy Act. 

1949 R D- >69 (1). 

' S, 6 — Applicability — Suits under U. P. Tenancy 
Act, 

S. 6 of the Limitation Act is not applicable to suits under 
the U.P. Tenancy Act which is a local Act prescribing 
its own period of limitation. 1949 R.D. 400. 

S, 6 — Applicability— Shebait on attaining ma* 
Jorlty bringing suit as neat friend of deity — Exempt 
tion of p^od of minority. 

If a shebait is a minor he is CDtltlcd to exemption of the 
period of his minority under the provisions of the Limi- 
tation Act when he brings a suit in his own name. 
This principle will also apply when the shebait on attain* 
ing majority brings the suit as tlic next friend of the deity. 
51 C.W.N, 383=I.L.R. (1946) 2 Cal. 447. 

Ss. 6 and 7 — Applicability— Both reversioners suing 

to set aside alienation bom at the time of alienation 

One of them a minor at the time of suit — Suit by one 
barred— Suits by the other, if and when barred. Stt 
HINDU LAW— ALIENATION. (1946J 2 M.L.J. 214= 
A.I.R. 1947 Mad. 102. 

' S. 6— Applicability — Property in possession 
<^f Court of Wards continuously from time of 
plaintiff’s father to date of attainment of majority 
— If saves llmitadoii. 

The lact that the property of a plaintifT has been in 
continuous posstsioii of the Court of Wards from before 



the death of the plaintiff’s father until the plaintiff attained 
majority will not prolong the period of limiation under S. 6 
of the Limitation Act, 226 Ind. Cas. 97=12 B.R. 67 = 
A.I.Rt 1941 Pat* I54« 

S, 6 — Appfilcabflity — Subsequent disability 

arising after accrual of right to apply — Holder 
of decree dying two years after decree — Some 
heirs minors at that time — EzecodoD applicadon 
after attainment of majority of all — Limitaiion. 


S. 6 of the Limitation Act cannot apply to a case of a 
Subsequent disability ; it only applies to a case of an 
•nitial liability. 

A decree for money was passed on 29th August, 1927. 
The decree-holder died two years later, when some of his 
legal heirs were minors. After they attained majority, 
an execution application was filed on 2nd October, 1945* 

Held, that the application was barred, and S. 6 did not 
apply. 52 Mys. H.C.R. 332=27 Mys.L.J. 298. 

S. 6— Applicability and scope — Civil Procedure 

Code, S, 48, 

S. 6 is not applicable to the limitation mentioned in S* 
48, C.P. Code and the period mentioned in S. 48, C.P* 
Cc^e would remain unaffected. A.I.R. 1944 Lah. 10= 
46 PX.R. 26=I.L.R. (1944) Lah. 592=217 Ind. Cas. 


6 and Art, 182 — ^Applicability and scope* 

The provisions of S. 6 cannot be taken as overriding 
the prohibition, for they arc expressly confined to rases 
falling under the same Act. The minor cannot also 
derive benefit from Art. 182, read with S. 6 for Ait. 182, 
only applies in cases not covered by S. 48, C.P Code 
AJ.R, 1944 Lah. 68=46 PX.R. 24=IX.R (1945) Lah- 
448=212 Ind. Cas. 228. 

S* 6— Applicability and scope — Application to 

set aside sale or proceedings in ezecutsen. 

The benefit of S. 6, Lim. Act is available to a naiftor 
only in respect of a suit or an application for execution of 
a decree. The section docs not apply to an application to 
set aside a sale or the proceedings in execution of a decree. 
A.I.R. J943 Mad. 55—55 L.W. 663= (i94^^) 2 M.L.J* 
558=1942 M.W.N. 660=205 Cas. 596. 

S, 6— Applicability and scope — Period of stay 

of proceedings. 

Where after passing of a preliminary mortgage decree 
in fa\'our of a minor represented by a next friend, the next 
friend dies and all further proceedings in the suit bic 
stayed under Order 32, rule 10, C.P. Code the period 
which the proceedings were stayed should be excluded 
in computing the period of limitation for making^ m 
application for final decree on the ground that the ri^ 
to apply for a final decree was suspended during the 
in which the suit was stayed. Section 6, Limitation Act 
has no application to such a case. A.I.R. 194^ Bom* 
203=43 Bom.L.R. 329=IX.R. (1941)6001. 435**97 
Ind. Cas. 30. 

S, fi— Applicability and scope. 

Minor entitled by custom to succeed to oflSre under 
Madras Hereditary Offices Act — Suit lor recovery oi 
office and endowments under that Act; 

Held, that a decree for mesne profits for more than thite 
yczp before the suit cannot be passed as S.6 of 
tatioD Act docs not apply to such a suit. 53 L.W. 73y 
= A.I.R. 1941 Mad. 693= (1941) 2 M.L.J. 91 =**94* 
M.W.N. 620=200 Ind. Cas. $8. 

S. S— Applicability and scope— Tim© 

which limitation runs. 

Where the appointment of the minor as a 
automatically follows the death of the previous 0^ 

the moA, the minor can claim the benefit of S. 6> Li®** 
tation Act, hut where his appointment is made after w 
period of Limitation as startM to run consequent on tn 
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death of the previous manager, S. 6, cannot help him. 
A.I.R. 1941 Mad. 449=I.L.R. (1941) Mad. 599=(i94t) 

I M.L.J. 644=53 L.W. 569=1941 M.W.N. 408=100 
Ind. Cas. 225 (F.B.). 

Ss. 6, 7— Applicability and scope — S. 48, C. P. 

Code overrides Ss. 6 and 7 and not vice versa. 

Section 6, Limitation Act is made to govern not the 
periods of limitation prescribed generally in and Act, but 
only the periods prescribed in the third column of the 
Fint Schedule of the Limitation Act itself. There is thus 
a veiy strong implication from the wording of S. 6 that it 
not to apply to period of limitation pres- 
under other Acts, and accordingly S. 6 b subicct 
to S. 48 of the C.P. Code. Section 48^(2) (6), C.P. Code. 
rapUes that S.48 is intended to affect remaining provbions 
•w the Limitatation Act and thb implication b supported 
by the wording of the first paragraph of S. 48, which 
does not merely prescribe period of limitation but lays 
down m categorical tenns that in the circumstances 
rontempla^ no order for the execution of the same 
shaU be tnadci the implication clearly being that 
this IS me^t to bar ^y order for execution even where, 
so lar as limitation b concerned, the right to execute 
might otherwise exbt. 

Action 7, Lim. Act b, in a sense, a subsidiary section 
to S. b and must be read with it. Thb b clear from the 

self-contained. It refers only to ‘such’ 
dbabilily the word “ such " manifesUy referring to the 
d^bilmes enumerated in S. 6. Where therefore S. 7, says 
that tune will or will not run, that time must be taken to be 
the rrferred to in S. 6, that b to say, the tin* specified 

column of the First Schedule of the Act. 
Both Ss. b and 7 of the Lunitation Act must be read 
subject to the provbions of S. 48, C. P. Code A I R 
igai Pat.45-ai P.L.T. 721 = 7 B.R. 15=20 Pat. i = iQo 
Ind. Cas. 369* ^ 

"" "Se fr— Applicability ■"H flcope. 

Section 6 has no application when the plaintifT, all 
along her minority was under the impression that the 
possession of the defendant wd.s on her behalf. It is when 
the plaintiff demands possession from the defendant and 
when the defendant refuses it that the caus of action for 
suit ariiei. 186. Ind. Cas. 872 (Bhopal). 

8* 6— Applicability and Bcope. 

S. 6 does not govern S. 48 of the C.R Co<le, I.L.R. (1939) 

559“ A.I.R. 1939 Nag. 245 - >939 N L.J. 387= 
164 Ind Cat. 72. 

” ®“Appllcnblllty and scope — Personal right — 
Assignee of minor, if can claim benefit of S. 6. 

^ auignee from a person, who was a minor cannot 
^laim the benefit of S. 6. 

Where a mother of a minor sells hb property and the 
minor who is born in 1909, auigns in 1930 his right to 
orerover the property as a revenioner and both the assignor 
and the Msignee jointly bring a suit to recover the property 
•on the ground that the talc by the mother was unauthorised 
without necemty and, therefore, void. The suit b not 
han^ ^ limitation as the auignor, even after Uie transfer 
risht in the property does not lose the right even to 
no JouiM at a 00-plaintiiT in a suit by assignee to recover 
pOMcmon of the prtmrty aligned by him. A.I.R. 1938 
■om. 3)8=40 Bom.L.R. 548= 177 Ind. Cas. 475. 
4 ~Afyllsaliflity and scops. 

8. 6, Is limited to cases where limiution u prescribed 
to to. I . Siam S. 48. C.P. Code specially provides 
far Umitation, It h not governed by the provbions of S. 6 

** deoee-holders are not en- 
to that extended p^. A.I.R. 1938 Cal. 25- 
I.LR. (1937) • Cal. 373-63 C.L.J.403-?^ Ind. Cm. 

Hfls 


^ nton r Kfej tSSefit of 8. 6. is not predudrd from 
vtoftof Ui wh bcfaie aimb^ aj^. A.IJI. 


*936 All. i5a=(i936) A.L.J. 59=^*936 A.W.R. 09= 
iDi Ind. Cas. 330. 

S. 6 (As amended in 1922), if applies to suit 

for recovery of proprietary profits. 

Section 6 of the Lire. Act applies to buit by co-sliarcrs 
for recovciy of their shares of propricl.'uy profits from the 
lambardar. 

The ^endment in 1922 in reality amplified the scope 
of the old S. 29 of tl\c Lim. Act. The amended section 
apphes to the local law certain specified sections, namely 
b. 4 Ss. 9 to 18 and S. 22 unless they are cxpiessly 
excluded by the local law and further says that die rest 
of the prowsions of the Lim. Act in which S. 6 is included 
shaU not apply. 18 N.L.J. 285= 163 Ind. Cas. 623. 

S. 6 — Applicability and scope. 

para- Sch. 

II, Civil P, Code. A.I.R. 1936 Pat. 161 = 17 P,LT 
20=14 Pat. 855=2 B.R. 353= 161 Ind. Cas. 691. 

— “S. 6 — Applicability and scope. 

S. 6 only applies when the disability is in existence at 
time when limitation begins to run. A.I.R. 1935 Lah. 144. 

scope-AppUcadon to 

f, r. ^ appluation for the execution of decree 

rl-j, 5' of limitation is to be 

an idiot. Tlie section does 

not cover the case ofan application under 0.21, R. 90, 

dcfree^?i’R'®,^<.‘ * sale held in execution ofa 

® — Appliraibility and scope. 

Suit after death of widow whose alienation b chaIlentr..H 

S. 6— Applicability and scope— Minni. 

altaming majority. Thcre^re, where 

still minor, he has amulc timr m v.- Ptainliff is 

ob^ciion on the ground of limitation token” 

A.I.R. 1934 Lah. 908=154 Ind. Cas. 60“ ^ ^ 

S. fr— Applicability and scope. 

Suit by minor Uirough father as next friend— Prelim! 
nary decr« p^-beath of next fri^l-No f^ 
appointment— Suit docs not abtote but • 

aboance by virtire of O. 32. R. lo-AppIi^,io„X ^ 
decree within three >ran of minors attaining maj^ 
but ^ler the «p*ry of th« yeare from date on which ^ 
Mfiod of ^e fixed by ihe prelmanry decree expired 
Se^n 6 has no applicauon— Application b not hi^ 
A.I.R. 1933 Cal. 508=37 C.W.N. 184=144 Ind Cas* 
768. ■ ' 

8. 6— Applicability and scope. 

If the period within which an ex-minor can i»T*ftute a 
suit under the provbions of S. 6, expires on a day when the 
Court u closed, the suit can be filed on the re-openlrur flav 
(1931) M.W.N. 1127=34 L.W. 650=55 M. 286 -A.I.r! 
193a Mad. 139=61 M.L.J 675=135 Ind. Cas. 587, 

8e. 6 and ft— Applicability and aoepn. 

Alimatioo by widow — Adoptioa — Death td adopted 
•on during nunority — Succession of mother— Suit by 
reverrioner within la years of rootherii desdi — Coolcn* 
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tions that the mother uasdivc'strd of tlic property by 
reason of adoption and that the period of limitation tvas 
abridged under S. 6 in ilic case* of the: adopted son who was 
a minor cannot stand as llie inoilier succt edcd him after 
his death. 59 M L J. 949=^ ( >93^) 811=33 

L.W. 378 = A.rR. 1931 Mad. 273-- 129 Ind. Gas. 4C0. 

Ss. 6, 7 — Applicability and scope — Disqualifica- 
tion under Court of Wards Act — Whether extends 
lijoiitation. 

Tlic Liiu. Act docs not touch disqulification imtlcr S. 6 
(a). Court of Wards Act» and a disqualified proprietor 
is not exempted from suing so long as the property re- 
mains in the hands of die Court of Wards, A.I.R. 1931 
Oudh 177 = 8 O.W.N. 349=138 Ind. Cas. 642. 

S. 6 — Applicability and scope — Idol or math* 

Tlic only disabilities which save the tperation of the 
Limitation Act are those which are created by the statute 
itself, S. 6 of which recognizes only three classes of per- 
sons its being under IcgJ disability, namely, a minor and 
insane person and an idiot, and docs not include idol or 
math. II PX.T. 403 = A.I.R. 1930 Pat. 455. 

S* 6 — Applicability and scope— Principal and 

agent. 

Where an agency docs not terminate with the death 
of the principal but terminates with the completion of a 
transaction which lias occurred in the lifetime of principal, 
the terminus a quo for limitation under .-Yrt. dg begins 
from the completion of the transactions and the minor 
claiming dirough the principal, an amount credited to die 
name of the principal in a firm account, cannot ask (he 
help of S. 6. A.I.R. 1929 Lah. 883. 

S. 6 — Applicability and scope — Restitution 

proceedings. 

S. 6 applies to an application made under S. 144. C.P. 
Code. 92 Ind. Cas. 23=13 O.L.J. 73« = i Luck. 40= 

3 O.W.N. 65=A.I.R. 1926 Oudh 199. 

S. 6— Applicability and scope— Setting aside 

compromise decree. 

Minor must sue within three years of hb becoming major 
even to set aside a comprombe derrec sanctioned by 
Revenue Court. 77 Ind: Cas. 588=22 P.W.R. I9a3«* 
A.I.R. 1924 Lah. 427. 

S. 6 — AppUeabiUty and scope— Period for 

snit. 

The period of limitation prescribed for a suit of the 
nature lo which the provisions of Ss. 6,7 8 of the 

Limitation Act apply must be taken to be the period 
reckoned on the basb of the time provided for by the 
tchedule and also of the provbions of S. 8 of the Act. 8i 
Ind. Cas. 484=11 O.L.J. 295=A.I.R. 1924 Oudli 385. 

S. 6— Applicability to Ktimaun Rules. 

S. 6 of the LimiUtion Act is made applicable to the 
Kumaun Rules by a notification of 1918 and it confers 
on a minor a larger period of limitation for instituting a 
suit to avoid a sale 0^ Khaikari right. 14 R.D 635. 

S. 6— Applicability and scop^Local acts. 

S. 6 applies not only to period of limiiaiion prescribed 
by that Act but also to any period prescribed by a special 
or local Act. 71 Ind. Cas. 140=6 N.L.J. i=A.I.R. 
1923 Nag. 164. 

S. 6 — AppUcabjility and scope — ^Filing awa^. 

c An appUption to file ?in award docs not become a suit 
by the provbions of Para. 20 (2), Sch. 1 1, C.P.Codc and 
hence the applicant cannot claim the benefit of S. 6. 

1 Rang. 256=*A.I.R- 1923 Rang. 226 = 76 Ind. Cas. 493. 

S. 6— Applicability and scope— Application Cor 

re-admittteg apponl. 'lU U - 

Article 168 appUts to an application for the^ re-^m> 
tion of aft appeal under O. 41* Rr'iguiuicr which if su;»- 
cioit cause U shown for dcfaultj the Couit il bound 


admit the appeal as such an application is outside the 
U^n^ of S. 6. €o Ind. Cas. 919=45 Bern. 648=23 Bern* 
L.R. 1 10=*^ A.I.R. 1921 Bom, 20, 

Sss 6 and 7 — Applicability and scope* 

Ss. 6 ad 7 of I ho Limit ai ion Act arc not mutually cxclu** 
sivc ; ihc latier section iupplcmcnts the foimer. 41 All- 
^35=5 15 A L.J. 649 = 49 Cas. C90. 

S. 6— Applicability and scope— Applicadon 

under S* 144, C* P* Code* 

ITir srclion h an i r.<.l ling ;<clion lo enable persons un- 
di T disability to iXi rchv their hgal rights witliin a certain 
lime ar*d ii should 1 e constnid Hlirally. Tl.c section 
a]7li<s 10 ?.) ]. licaiioi.s ij<\r S. 1454, CP. Cede. 41 
Bern. 625= 19 1 cm.L R. 626*^41 Ii.d. Cas. 238. 

— — S* 6) Arts* 44 and 144 — Applicability and scope* 

Ihe section la)s tirwr a general luli fer all kinds of 
disabiliiHS ai d in all birds ot (uii while Arts. ^4 ai.d 144 
afply lo only e^i.e* caic* of cisiLiliiy, i.e., nir.oriiy ai d cue 
rJiiss of suits, re., a suit 10 511 aside a sale by guardian. 
JO M L.T. 4 18= (1911) 2 MA\.N. 450=21 M.LJ. 1041 
= 12 Ind. Cas. CC5. 

— — S* 6— A(plieal))lity and scope* 

S. 6 dcis i.oi Eo\<ni ilu aj plications made before the 
Act czir.c into ft r<e. llie S. 7 of the Limitation Act (1877) 
was not confned to aj* plications made by minors after 
attaining majority lui ;d^o applied to applications made 
by guardians during minority of their wards. 5 P.LJb* 
1910=118 R. 1910=6 Ind. Cas. 488. 

_ — S* ^—Applicability and ficope — Idol not a 
pcipetuaJ inlant* 

An idol cannot be regarded as a perpetual infant and 
the she bait is manager for the purposes of S. 7 of the 
Limitation Act. 13 C.V\.N. 805=3 93 

— — S* 6 (S* 7) — Applicability and scope — ^ 
decree-holder pending stay of execution— Rig®* 
of pending stay of execalion— Right of minor to 
revive— Pro cecdlngs-Litnit at ion* 

Where a mortgagee decree-holder applied for sJc ^ 
the mortgage d propel tics but on objection theprofeedinp 
wrre sla><d, and before the stay order was 
the drcne-holder died leaving a minor son, and snoruy 
aiftcrwaids the stay order was removed and the applica- 
tion for sale also was struck off. 

Htldj that the minor heir of the decree-holder 
titled to the protection of S. 7 of the Limitation Act (i877/ 
and an apphcaiion for sale made on his behalf morc^“ 

3 yean aAer was not barred by limiutioD, (1907) * * 

N. 831* 

S. 6— AppUcabUity and scope— The 

limitation Benefit of, to unborn reversioneW 

minor adopted lonB — Cause of action 

an infant Hindu widow^ Adoption— Suit by adopw® 

The words ‘period of limitation* signify 
limitation for the suit which the plaintiff or ^ 

through whom he claims is entitled to institute* V>D 
cause of action in respect of a claim for pos^ton . . 
by right of purchase at a puini sale accni^ to M 
Hindu widow who adopted a son during the continuance 
of bier minority* 

Held, that the adopted son (an infant) in bringing 
when no suit had been brought by the widow» p 

to the benefit of S. 7(0. A*). There is no pnvity w 
Hindu reveisioncrs. The ri^t of a reversioner 
declaration cannot accrue before he is boin, and 1 ». 
fore, he is an infant at the dalq of the alienatiM 9^ . 

subsraucntly, he is entitled to. the benOTt.oJ a*. 
limitation Act (1877). (19^5) ® C.L.J4 87®®9. 

795* _ _ 

S. 6 (Ss* 7 i i7)7-AppM«bai^ fpA 

rityofpIaJjitaff-l^Jgbt to au^aconiaaMitP 

niatrutor nending minority— 
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S* 7 (O.A.) must be read in conjunction witii S- 17, and 
the operation of the earlier sccuon must be regarded as 
qualified by and subject to the exception proceed in the 
latter section. Where pending minority of plaintiff the 
right to sue accrued to the administrator on takine out 
!c t lers of administration. 

Hild, plaintiff will not be entitled to die benefit of 
7. 20 Cal. 15 loll. (1905) 9 C.W.N. 537. 

— S. 6— ApplicabUity lutd scope— Shebait of an 
idol minority of— Right of suit. 

nj^^agment of a property dedicated 
ihr shebait, and this carries iviih it 

the right to bnng whatever suits are necessaiy for ilie 

T \ f Every such right of suit is 

shcbM and not in the idol. Where the 
rfi o n 'vhen the shebait was a miner, the 

^ the clear language of S. 7 of the Limitation 

Act _(i»77) and the shebait might institute the suit after 
wming of age ^ provided in that section Although a 
guardian rnight have maintained a suit on behalf of the 
minor, that does not deprive ihe minorof the protection 
gnen to him by the Limitation Act, when it empowers 
^ majority. 8 C.\N .N. C09 

4 C. ..9=3. I.A^ 

S. 6 (S. 7) — Applicability and scope. 

Nor where a mother who is the guardian of her infan* 

mLm *Ee pro- 

K. ao5? *^*^*J- “49=28 

~S, 6 {S. 7) Applicability and scope. 

S. 6 (S. 7) does not apply to a case where some of the 
appellants are majors and are consequently able to apply to 

recofd’^^ of the deceased rcspondSit^on 

Pt;r Subramari}-a Aiyar, J.— Tlic right to apply to brine 
tlie legal rcjjrcscniativcs of a deceased respondent on 
record is a joint right vesting in all the appellants, irres- 
pective of the question wheiher the riglu of llie appellants 
in the subject of the appeal itjclf was several or joint. 
*7 M. 531, Foil. (1904) 28 Mad. 359. 

8, 6— Applicability and scope — Minor — Suit by 
guardian. 

A_ suit was brought upon a mortgage bond. The 
origirial mortgagee was a guardian acting for a minor 
a™ die suit was alto brought by him in the same capacity. 
Ihe lower appellate Court held that the suit was barred 
•uid that the guardian could not claim any special Leiic- 
ht as regards limitation. Held, that the lower appellate 
Court was wrong. (1903) 7 C.W.N. 594. 

. ' 6— Applicability and scope — Two minor 

burs of a deceased Hindu— Suit for deceased’s 
property and to set aside an adoption — One of the 
bws barred— Effect of. 

* Hindu left two daughters and one of them 
i!Jf ? hi» property and to set aside an adoption 

y Her mother within three yean eficx attaining majoiity, 
^ lact that her elder suicr u bar7cd by limitation is no 
bar to her SUM. (190a) 4 Bom.L.R. 140 


Act 


\ ® i** Minor— BcMml Teocacy 

Be 167 — Application to bnr en- 


ordirZiSfiS! ('®77) e*«cnds the periods 

Sr 8- »«7 of (he S^al 

». »«., the Bengal Tenancy’ Act. (190*) ag Cal. 813. 

thJl .2r^ 
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bom to a man of the name of the plaintiffs father dors not 
necessarily prove that the entry r, lairs to the plaintiff. 

sui ported by evideme. 79 
Ind. Cas. 2ii*A.I.R. 1923 Lah. 41. 

Ss 6 — Burden of proof* 

Tlie plaintiff has to show Uiat his suit is in time whric 
a person after aiiauiing majority sues to recover proptriv 
alienated by his guardian, he must prove (hat he is wathin 
the umc flowed by S. 6. 213 P.L.R. igto-86 P W R. 
I9'0=7 Ij‘d. Cas. 505. 

5 * Child in womb. 


i. 8— Applicability— “ Person 

Mmor — ^du son in mother’s womb— Right to 
ch^enge alienation by father— Limitatio^ for 
suit— Computation of limitation— Majority Act, S. 

avaitd^nn^*^ ^ limitation Act can be 

bv \ Hindu son attacking an alienation made 

mother’s womb, 

ofhff computed from the date 

A son i t conception. 

6 *80 punx.scs of Ss. 

not ^ ‘I’*" Act, the mmou., does 

S^d t""" completed. 

Uiat age has to be computed ftom Uic date of birth 

pfthe person m question and not from the date of his 
'bL 750-49 Bom,L,R. „5= 

S. Child in womb* 

Although under certain systems of law. such as Hindu 
Law a cluld m untre sa mere is by alcga ficl in and^fi?- 
certain purposes considered to be Bo-n in the erne tht hl 
a nght of inheritance in his father’s pro^ty cet such * 
fiction does not govern the rule laid dowjj by the 
limitation. The minority under Lirnitaiion i . , 
at the date Of bir.h and no. 

time contemplated by S 6 AIR im t of 

P.L.R. .37=r.83 iJ Cas%5K^- '939 Lah. 290=42. 

^ womb. 

certain other purpowa^he mav be ^ for 

cxistenee. Furth^ person ^in exSenc^ 
a minor or a major and obviomJy an inf^i ,!!/ “ 

canriot be a majf.r and must therefore he » 

to set aside tertam alienations made by the 
the ion was en tnlrt ,a mere, i, thewfori vd hf» 

(.935) M.W.N.92 o= 42L.W. 349158^ 

.935 Mad. 839=69 m 1.J. 425i?53 !„d ^rfFB^) 

—8 i^CbUd In womb-Period of mbuLi^ 
Whether to be computed from date ■ 

conception— Lfmitutlon Act (9 of 1008) 
AppUcubiUty of. ®* ®'- 

Tlic period of minority is to be conputed from the 
date of birth and not from ihe date of conception of the 
chdd. S.6 8jrli« to Ihe case. (103 o M.W.N. 920-4* 
L.W. 349ie69M.L.J. 425=58 M. ^-A.I.R. 

839— 159 Tnd. Cas. 1 (F.R). ICierrvling A.Of, iqo| 
Mad. 456—60 M.L.J. 521 — 132 Ind. Cas. SiG.j, ” 

8. 6— CUU in woa 


A Hindu, challenging the alienation by bis falhey, >vho 
it net bom on the date of alienation, is not enUd<^ ip 
brr.«-fH ol S. 6 merely on the ground that he w-as Cquccived ' 
on that date. If be was not bom he could not be said 
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to be a minor and therefore subject to a disability. A.I.R. 
1930 Lab. 394=31 P.L.R. 305=127 Ind. Cas. 708. 

S. 6 — Child in womb. 

Where a cause of action accrued to a p>erson when he 
was in embryo, he cannot get the advantage of S. 6 as he 
cannot be dwmcdto be a minor in existence on the date 
of the conception. 116 Ind. Cas 545=10 Lah. 713=30 
P.L.R. 737=A.I.R. 1929 Lah. 254. 

6. Compntatioii. 

— S. 6 — Three years' period — Computation — 
Day on which minor attains majority — If to be 
oxcladed. 

The period of three years under S. 6 of the Limitation 
Act has to be counted not from the date of attainment of 
majority by the person under disability, but from the 
date of cessation of minority or disability. The date on 
which the minor attains majority cannot therefore be ex- 
cluded in computing that period. A.I.R. 1950 Pat. 206. 


7. Court of Wards. 

S. 6 — Decree in favour of Court of Wards In 

name of manager — Execution of decree by minor 
after attaining majority. 

Where a decree Is in favour of Court of Wards but stands 
in the name ef the manager of the Court ofWards, and 
the wards arc minors, they are entitled to the benefit of 
•S. 6 in regard to the execution of the decree. 1935 A.W.R. 
1334=A.I.R. 1936 All. 63= (1935) A.L.J. 1336=160 
Ind. Cas. 275. 

S. 6— Court of Wards. 

Where the Court of Wards has assumed the supreinten- 
dence of the property of the minor, it can apply for 
execution of a decree passed in favour of the minor’s father 
after the period of limiation and rely upon the provisions 
■of S. 6. A.I.R. 1936 Sind 84=30 S.L.R. 30=163 Ind. 
■Cas. 379. 

8. Execution application* 


S. &-*Execntion applicatioa. 

' A min or in whose favour a decree is passed can execute 
the same at any time within three years of his attaining 
•majority. 16 Bom. 536, foil. 32 Bom.L.R. io93=A.I.R. 
1930 Bom. 508. 

S. 6— Execution application. 

Where a minor decree-holder makes an application for 
■execution of his decree after he attains majority the period 
during which he was a minor shall be deducted for the 
-purpose of computing the period of limitatton. 117 
Ind. Cas. 909=30 P.L.R. 398=A.I.R. 1929 Lah. 661. 


S. 6— Execution application. 

Where execution application is put in by the next friend 
•of the minor beyond three years since the previous execu- 
tion application, also by the next friend, such applica- 
-tion is not barred by limitation because Ss. 6 and 7 import 
that during minority the operation of Limitation Act is 
suspended. 119 Ind. Cas. 39=1929 M.W.K. 156=30 
M.L..W. 36 i=A.I.R. 1929 ^d. 394. 


— — S. 8— ExecBtioD application. 

An application for the continuance or rivival of a pr^ 
-vious execution proceeding struck off or suspended for no 
or default or the decree-holder is ^vemed by Article 
161. Such an application is substantially an application 
-for the execution of a decree within the meaning of S. 6 of 
-that Act, which protects the minors, so long as the dis- 
-ability continues, and postpones the commencement of limi- 
tation tUl the (Ute on which such disability ceases. 80 
Tad. Cas. 775—26 O.C. ao6— ii p.L.J. i33=A.I.R. 
-.1924 Oudn 3t. 


S. 6— Execution application. 

Under S. 6, the last date for a minor decree-holder to 
apply in execution is ^vithin three years after attaining 
majority. The guardian of a minor can also apply in 
execution at any tunc during the minority even though his 
previous application is more than three years old. 32 
Bom.L.R. i299=A.I.R. 1930 Bom. 593. 

S. 6 ($. 7, Arts. 178, 179) — Execution appUcatloB 

— Execotion of decree — Limitatiott — Minority. 

On the nth of May, 1886, a decree under S. 88 of the 
Transfer of Property Act, 1M2, was passed in favour of 
one S.L. In June, 1888, S.L. dies, leaving him surviving 
three sons, all minors. On the 30th of .\pril, 1889, these 
tlircc sons, still minors, made an application for a decree 
absolute under S. 89 of the Act. Nothing further was done 
towards execution of the decree until the ist of October, 
1904, when the three sons, one being sdll a minor 
again applied for a decree absolute for the sale of the 
mortgaged property. H*ld, that the application of the 
ist October, 1904 was not barred by limitation, (1907) 
A.W.N. 45=4 A.L.J. 145—29 A. 279. 


9. Existence of guardian. 

S. 6 — Existence of guardian — Decree by goaf- 

dian on behalf of minor — Execution application db- 
massed as b arred ' Minor, if preclnded itoxa apply- 
ing for execution within three years of his at tain big 
majority. 

S. 6 applies to every minor whether he has a guardian 
or not, and the existence of a minor competent to sue 
is immaterial. 

Where, after obtaining a decree on behalf of a mmor, 
the guardian applies for its execution but the application u 
held barred by time, the minor can apply for execuliop 
of the decree within three years from Ac date ofto 
attaining majority and the order in the previous proceed, 
ings is not binding on him. A.I.R. 193^ P®** 9 ®”*® 
P.L.T. 989=4 B.R. 400=174 Ind. Cas, 193. 


6— -Existonco of guanlian. 

Where Ae father of Ae minor plaintiffi was caiiy^ 
on business wiAout any partner and on his deaA, 
minor sons succeeded him and Ae business WM Aercaiter 
carried on through Aeir agent or guardian in Ac 
used by the faAcr and Ae defendants drew up a Aww» » 
favour of that name and Ac hundi became payable when 
they were minors : 

Htld, that Ac minor plaintifis could avail 
of the provisions of S. 6. They were not debarrw 
taking Ae b^efit of S, 6 simply because Ac hmdt 
which Aey were suing was given, not in their own 
but in a name by wmch Aey were known A A«c ''J' 
whom Aey had business relations. The fact that 
a manager who could have sued during Ae minority 01 
plaiadfu made no difference. t6 P.L.T. 649=A.i 
1936 Pat. 194—1 B.R. 844—158 Xnd. Cas. 25. 

S. 6— Exletenco of gnasrdlnn. 

The mere fact Aat Acre was a guardiw on 
lunatic who could have sued c^lier will not 0^ 
him of Ac protection given to him under ^ o. ^ ^ 
1934 All. 434= (*934) A.L.J. 803=3 A.W.R. 

Ind. Cas. 1166. 

I ■$. 6— Exiotenco of gu*jrdlxii“"GtASf^®* - _ 
litem or next friend — ^Effect of exietenee 
M in or l oimitatioiie 

The existence of a next friend or guanliM ad 

not deprive Ae minor ofAc benefit of S.S^AcIAm 

Act and a min or can apply for ejacution of decree ^ 
♦aining nu^rity wi thin Ac tunc prescribed oy 

16 O.C. 2o6=ai Ind. Gai. 365. 
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LIMITATION ACT (1908)) S, 6 — 10. Interpretation. 


lotcrpretatioo. 

S, 6 (l)— InterpwtatioB— S. G (i) explained. 

the words « time from 
whi^ .. P of limitation is to be reckoned” and the 

S°St 1 therefore in clause 3, of Sch. i”in 

“ WheL nf ^ paraphrased as foUows : 

® "“nof at the time from which the 
of lumtauon is to be reckoned, he may institute 
^ ^t wi^ the s^e period, starting from the date of 
^ bcwmmg a major as (but for his minority) would 
available to him starting from the date nTe< 
cribcd for such a suit in clause 3 of Sch. I ” For cxamnle 
if col. 3, provides two years from the date of the cause^of 

original cause of action— then the 
^mtiff gets ^o years from the date of his maioritv 

^m.L.R. 5a2-I.L.R. (194a) Bom. 574=202 IiS.cS 

S. 6 (3)— Interpretation— S. 6 fil * 

physical death and nothing else. 

death and nodting eUe, and then's tep7«S “i“ 
be a legal representative whose title depends on the dTath 
of the person he represents. A.I.R. 1935 Bom. 

Bom.L.R, 706= 159 Ind. Cas. 272. 

G— Interpretation— Alteration of worde- 

Tlw eficct of the substitution of the words “make an 
application for execution of a decree” in S. 6 of the present 
Act m Pl^e of the words ‘‘make any application” in S 7 of 

enjoyed by a minor of 
making an application v/uhin the prcscril^cd period after 
the cessation of disability has been taken awa>% and now 
a^l«cation by the ininor except an application for 
the execution of a decree hru to be made svithin the pres- 
enbed period from that time when the right to apniv 
accrued. 122 Ind. 013.201=49 C.L.J. 262 = 22 C W N 
519=56 Cal. iii7=A.I.R. 1930031.34.^ . 

11. Legal representative. 

— — Ss. 6, 8, 9 — Devolution of mortgagee's right on 
minor son— Son dying during minority— Suit by 
mother — Limitation. ^ 

.,-T*^ mortgage was in 1916. A period of three years 
was fixed for pavwnt of the amount. After the death 
the mortgagee winch occurred in 1920 the right devolved 
upon hit son, then a minor, and while he was a minor, 
ll^rc were two acknowledgments, one in 1924 and the 
other in 1027. The mmor died and within 3 years of 

nil death, his mother as his leg.il rcprc-scniative instituted 
cnc lull* 

Held, that reading Ss. 6 and 19 together, when an 
acknowWgtncnt was made, a fresh ticriod of limitation 
•was to be computed from the time of the atknowledgmcnt 
ana where a person entitled to Institute a suit was, at the 
irom which he period of limitation was to lie rec^ned a 

‘he same prriod 

r t m ‘*“*^‘h‘y had ceased. Under S. 6 (3) where the 
S’ “P the death of the minor, his 

institute a suit within the 
otherwise have Ix-en 
WSihin™ * 7 ® lo prescribed. The suit, ihcr. fore. 


SSStt iiM 

10— F. .Y D.~2t 


o — 10. interpretation. 6^2 

peri^oflimi^tation is to be reckoned, a minor, he may 
^mute within the same period after disability has ceased^ 
lA however, the minor dies before the cessation of dis- 
abihty, Jesuit filed by his legal representaUve would be 
^thin time if brought at a time when it would have 
^en wiAui ume if brought by the minor after cessation 
ofAsabdity. 57 L.W. 6 j2= 1944 M.VV.N. 732=(iq 45) 
iM.L.J. 3 =A.r.R. 1945 Mad. 149. ^ 

"Pr=sentaUves of mioor-S. «, 

. provisions of the Limitation Act regarding leeal di« 
^ihty and consequent extension of dme Ire perfonS tothc 

'1. 4?KrTvf 

33 ' = '943 N.L.j! 

S. 6 — Legal Representative. 

. In a suit for possession, where a minor dies before »tf,; 

representative would have eitlier 'the 
total period of 12 years from the date of accrual of the cau« 

of"'"’ i!siuu„n« Taf,' s- 7 . 

tation must be the Tv»f4nn operation of limi^ 

suit or nrnke aL aiSSS?- «nt»Ucd to bring the 

period of limiStion flr^e na°rr 

A.W.N..63_2A.L.J.453_„'^”;>"; 49 . FoU. (.905) 

Consecution application, 
red W bar. 

by the s‘a*uic’Sl**^ld^dc^"nor a?DW '? 
by S. 48 of the Code. Minority SJerefo^ barred 

for exemption from the operatiM of ground 

for by S. 48 of the Code. 27 M iflfi provided 

826=30 Ind. Ss 5,2 ®’*^"- 37 All. 638- 

AppUratU»l“f« ■pplicationa— 

in^much as'ai'*apph«t?olfor a'fi!IalTcrc?ila'''"''^'““ 
suit IS not an application for cxemiio^"^ 

16 A.L.J. 85=43 Ind. Cas. 870 ^ = 03 - 

S. G— Non-exeoutlon appUcationa— A....!* . 

under O. aa, R. 3. "* ^PP^^cation 

The section does not apply to anr.i:/.-.* 

22. R.3 of the C.P. Oxlc to bring on re^d £? 1“^^ 
taiives of a dreea^d appellant nor to appuSiS''^* 
antic an ex parU decree on the ground 
10 Bur.L.T. 27 = 35 Ind. Cas. 438® ^ mmoriiy. 

~ ^ 5* 6» 7» 8 aad 14 — Non-executlon aimlf... 

tionji — Pre emptiOT suif* Milica* 

A suit where the repr^tative of one of two joint ven. 
dees u brought on rcconl, af*er the period of limitation the 
suit being barred against the repre-entative,is really barr^ 
against the si, r%iving vendees. The peritxl of limitation 
could not be extemled as St. 5 and 14 of the Limitation 
Act were not applicable and the provisions of Ss 6 and v 
did not extend to suits to enforre a right of pre-emotinn 
under S. 0 of this Act. 86 P R. 1919^52 Ind. 

S. G— LiznJtadoa Act (15 of 1877), g. 7— Ness- 

executlon appUeatloiia— AppUcatioua to aet aside 
« Dftrte decree. 


Miaority can be mercifully invoked ai a pica only in 
Miti aodcwcudon application* under S. 6 of LimJtatioa 


LIMITATION ACT (1908), S. 6 — 12. Non-execution Application. 




Act of 1908, by which S. 7 of old Act is replaced ; and so 
the exception in S. 6 of t}»o Act of 1908 docs not include 
the case of an application to set aside an ex parU decree, 
loi P.R. J916 — 37 Ind. Cas. 292. 

S. 6 and Art. i66 — C. P. Code {1882), S. 31X — 

Non-execution applications. 

An application under S. 311, C.P. Code (1882) to set 
aside an aucti<in sale is not biirrcd under Art. 1G6 though 
presented after one year by the guardian or next friend 
of the tninor. Th<- period of limitation is extended 
according to S. 7, Limitation Act (1877) as this section 
applies to applications made by guardiarw during the 
minority of their wards too. 5 P.L.R. 1910= 1 18 P.W.R. 
19:0—6 Ind. Cas. 488. 

•— — S. 6 and Art, 170 — Non-execution applications 
Application for pauper appeal. 

S. 7 of die old Act does not apply to an .application 
for pauper appeal made in the name ol a minor by his 
next friend. It must be made widiin die time allowed 
.nderArt. 170 of the Act. i44l*.\\.R. 1909=4 Ind. Cas. 


1002. 

S. 6— Non-execution applications — C. P. Code, 

S. 48 — Application under. 

S. 6 of the Limitation Act, does not ojx-ratc to extend 
the period of tsvclvc years under S. 48, C. P. Code. 
13 M.L.T. 79 =i9>3 M.W.N. 114=24 M.L.J. 96- 
37 hlad. 186=18 Ind. Cas. 5®®* 


S. 6 and Art. 164 — Non^xecution applications — 

Application to set aside ex parte decree — New or 
old Act applicable — General Clauses Act, S. 6 — 
Act enforced somo months after its passing— 
Efifects 


An ex parte decree was passed on 4di Septcmijcr, 1894, 
the third defendant then a minor, said that he attained 
majority on 1 6th January, 1909 and applied on 25th 
January, 1909, to set aside the ex parte decree. 
The new Limitation Act, came into force on 1st January, 


1909- 

field, that the application to set aside the ex parte 
decree was governed by the new Act and under Art. 
164 die application was barred. S. G of the New 
Limitation Act, applies only to suits and applications 
for execution and not to other applications. /\s the 
Legislature has deliberately modified S. 7 of the old 
Act so as to confine the operation of disability to suits 
and applications for the execution of decrees, minority 
should not be allowed, to operate as a ground of db- 
ability in so deliberately excluded. S. 6 of the 

General Clauses Act and Ss. 3 and 13 and Art. 164 of 
the Limitation Act, clearly indicate that the new Act 
applies. The right to apply to set aside an ex parte decree 
u acquired under C. P. C<^c and not under Limitation 
Act. The Limitation Act merely limits the period 
within which the right given by the C. P. Code may be 
exercbed. The new Limitation Act though passed in 
August, 1908 only, came into force nearly 5 months later 
on the 1st January, 1909 and thus gave ample notice 
to ail who would be seriously afiected by the change 
in the law to seek their remedy under the Old Law. 
35 Mad. 678 =(i9Io) M.W.N. 711=9 M.L.T. 75= 
8 Ind. Cas. 543. 


S. 6 and Art. 181— ‘Non-execntloii af^lications — 

Application for order absolnte. 

S. 6 of the Limitation Act b not applicable to an 
application to make a decree absolute which b governed 
by Art. i8x. 15 N.L.R. 36=48 Ind. Cas. 934. 

13. Personal Privilc^. 

■ S. 6— Porsonal privilego— S. 6, whether applies 

to asslgnoe from minor. 

The ejctended period allowed by S. 6 only a|^to 
to th e f of A minot ADd his FcprcscntAtivca After his 


death and not to an assignee from the minor, AJ.R^ 
1935 Bom, 420=37 Bom.L.R, 706=159 Ind, Cas. 672" 

S. 6— PeorsotiAl privilege — Transferee of minor 

An assignee cannot take advantage of S. 6# 90 Ind. 
Cas. 741 = 2 O.W.N, 8ii=A.I.R. 1926 Oudh 20. 

— — S> 6— Personal privilege — Transferee cannot 
take advantage of S* 6* 

The genera] principle of law is tlial transferee from 
a minor cannot claim the benefit of S. 6 of the Lumtatioa 
Act. 

The transferee cannot, therefore, maintain a suit there 
being no reason for the distinction betsveen a suit brought 
on the date of ths transfer and a suit brought on a sub- 
sequent date. As soon as the transfer is made the special 
privilege which is vested in the minor is extinguished. 
9 CaJ. 663 ; 42 Mad. 637, Foll» 66 Ind. Cas. 101 = 
9 O.L.J. 88=A.I.R. 1922 Oudli 31. 

S. 6— Personal pravilago — Assignee of minor.. 

The purchaser of the property of a minor has not 
got, by the assignment, the rights of a person tinder 
disabilitv under S* 6 of tlic Limitation Act. 9 Cal. 663 
(F.B.), Foil. 22 C.W.N. 83I«4<> Ind. Cas. 802. 

Ss. 6, 7 and 8 — Personal privilege — Assignee of 

minors. 

S. 8 is ancillary (o and restrictive of the concession, 
granted by Ss. 6 and 7 and docs not confer any suik 
staniial privilege. The assignee of a minor caimot avail 
himself of the privilege under S. 6 which b personal 
to tlie minor. 42 Mad. 637 = (i9i9) M.W.N. 44'»-' 
26 M.L.T. 147=10 L.W. 333*50 Ind. Cas. 380. 

S, C — Personal privilege— Assignee from minor- 

The Assignee of property from a Mahomedan 
cannot avaU himself of the benefit of S. 6 of the Linu- 
tation Act. 14 P.W.R. 1918=44 Ind. Cas. 890. 

S. 6— Personal privUege— Transferee ttoto> 

minor* 

The privilege conferred by S. 6 b personal. _ ® 
privilege b not transferable and an assignee from mine 
must file the suit the suit either within ordin^ 
period provided for the suit or on the date of the trailer 
if the transferor’s right subsbts till that dale. 10 L.J. 
747=18 O.C. 34=27 Ind. Cas. 118. 

-Ss. 6 , 7 — Personal privilege — Assignee of mlno^ 


—How far section applicsU>Ie, 

S. 7 docs not extend, in any ca^, to a 
from the minor. (1902) 4 Bom.L.R. 513— 

Jee also 1901 A.W.N. 12. 

14. Plea under. 

S. 6 — Plea under. 

Point of minority for calling in aid S. 6 
lot be raised for first time in second 
941 Nag. 100=194® N.L.J. 607 — I.L.R* (*94 ) 

144= 194 Ind. Cas. 806. 

— — S. 6— Plea under. 

Father doing business without partner under ® 
-Death of father— Minor som c^r^ on 
hiougb guardian in name used by father 
Irawing /lundi in favour of such 
payable duriDg minority— Suit on hwidf^Bcx^ 

Held, that the contention that Ae plea 
o save limitation was not rais^ in the plain 
:ame to the defendanU as a surprise at ^ ^uadm* 

nent was without force as it was clear from th^ aurina 
tself that the money was taken from the tKon 

heir minority and that the money bec^c due 
luring their minority. 16 P.L.T. 649=A. 

*at, 194=1 B.R. 844=158 Ind. Cas. *5. 
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UMITAHON ACrr (,908), S. e-.g. Reversion 


er$. 


z 5 • Reversioners • 

w^^oners somg to set aside an 
^enation— Both born when aUeaation made— 
One a j^or when suit Eled-Soit of one barred 
salt of minor also barred. 

Two sisters A and B inherited their father’s prouertv 
d sold her share to defendants. Sons of B wSre^Sdi 
born when alienation took place. One of the two was 
a mmor when the suit was filed. Bothsought a ^ec- 

Held, since both reversioners were born on the date 
of alienation, and one of them was a minor when the 
suit was filed, the mmor was not barred from suing 
merely because another reversioner who was also alive® 
when alienation was made, waited until his sight became 
S 9 M.L.W 504=1946 2 M.L.J. 214=,^) 
M.W.N. 605*231 Ind. Cas. I43=A.I.R. 19J7 }^d. 

^S8. 6 ^d ^-Reversioitera-Preaumptive rev«. 

sioner fading to sue-Remote reversioner m W 
at time of alienation. 

If a presumptive reversioner has failed to sue, a remote 
reversioner, who happens to be a minor at the time 
of the alienation, can avail himself of the benefit of S 6 
Section 9 docs not come into operation in such a c^* 
Time, no doubt, will start running both against the 
major and minor reversioners but they will have their 
own periods of limitation and in no case will the one 
provided for a minor reversioner be affected by that 
of a major reversioner, whether of equal or of a different 
degree. A.I.R. 1944 Lali. 409=46 P.L.R. 316=1. LR 
(1945) Lah. 231 = 216 Ind. Cas. 10 (F.B.) 

— -S. 6 — Reversioners, 

There were in existence at the time of the alienation 
five sons of the alienor who was a limited owner and 
three minor grandsons. The five sons took no step within 
limiution to grtthc alienation of tlicir father set aside 
altliough they were the persons immediately affected : 

Held, that a suit by other revenioners, minors at the 
time of the alienation, to set aside the alienation was 
not barred. The suit by the reversioner bom after 
the alienation was not abo barred. If the existence 
of a reversioner clothes an after-born rjvenioncr with 
a right to sue, though an after-bom reversioniT c.innot 
oaun the benefit of S. 6 in hb own riglil he cannot be 
deprived of the benefit of the extended period claimable 
by the reversioner in exbtcnce at the time of the alie- 
Mtion. A I R. 1938 Lah. 1-40 P.L.R. i88=I.L.R. 
(« 937 ) Lah- 769= >75 Ind. Cas. O24. 

' ' 8. E-*Rmrer,lonM*,. 

Minor son of the alienor and other major but dblani 
^terab living at the time of the alicnaUon— No suit 
I7 wch coUatcrab to challenge the alienation within 
Ui^Upo^uii by minor after limitation but within 
3 yean orom auauung majority * 

1937 Uh. 559 *A.I.R. 

[R«VMlaC A.I.R. 1937 Lids. 485-39 P.L.R. 127]. 



Whew a minor fda a revmionary luit challeiurinK 
•JieMtioD of ancestral jmperty under oisto^not^- 

■Un^the pr«enw frvenioom including 

Us fktktf, ^ IS entitM to the benefit of cxteiaio^ 

tee uj^S. Linnudoo Act. A 4 .IL iMTuSTaS 
•147 lad. Cai. 399 . TO “a- 


u 6 — Roversionera, 

■ ^ declaratory cU crcc is vesi/-fJ 

S reversioners in existence at ihc time 

oi alienation jointly and scv^rallv ah^I fimev i 

pWfeyXru!' afRvv'R” .90,Tt"Vr'E7'‘ 


to his other anrt she succeeded 

steps to set S r ‘a taking 

of the property sold from possession 

original vendee : ^■'der the 

otf'i 

suit became barrS ^ til L? 
the death of the ward 

M.L.W. 

— 6-Rever8ion©r in Hindu Law. 

nation or wh”j^^orn ^ ^t the date of the alie 

the widow b entitled to^'tw'Sfi; 0 } 

(•904) 14 M.L.T 20q=oR xJ " 7 (O.Al 

« 5 = 3 ac. 62 ]. 57. [^bo 9 fc.w:ii: 

«6. Right to eatonsioa. 

6-Right to oateusion. 

\\ncrc any Court w • 

tmeUon of a document, that cons, 

a minor or in the nam,, ir- • ^ ^cn in the nAm„ 

then the minor has got 5 

majority w.thin which to brinr attaining hii 

But if on Uic other hand, a <£urt b of°" ‘lucument. 
document is taken solely bv opinion that the 

extended period would not be 

the minor, lo Bom. 241. Foil t •^"«fit of 

S, 6— Right to extetfl/vv. aj 

agniiut mlIlol^-Mlaoriey— No J*®**®»**®a 

j^or u,„iuUo.-2; .«2 

It cannot be said that Uicre can l>e no adver- 
s«ion of property belonging to minor durJw ^ 
linuance of the minority. Section 6 doc, nor “ *®“‘' 

the potion being adverse or the running of LS'SSL* 
agiunst a mmor. It only g,v« an rxtemion of^t" 
tation 10 favour of the minor after the ceuaUon 
ability on the death of the person ,ubjc?to it. ^ 

VMiere on the death of a proprietor, the widow 
hit prc-deceaaed son rnten into poiMMion of half tK* 
property, muuuon in iwpeci of which b efib^ ^ 
her name, during the minority of hw accond mn w<^ 
fubKquently die* she cannot be dbpoMCMed of tlut 
thMK in a niit brought by a feverrioner of the aon after 
It yeen of her poMrion and she become the abaohi? 


V' V. 
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LIMITATION ACT (1908), S. 6 — x6. Right to extension. 




•vmer of that shares by adverse possession in respect 
thereof for over 12 years. 1 13 Ind. Cas. 258=5 O.W.N. 
832=A.1.R. 1928 Oudh 481. 

■ S. 6 — Right to extension — Three years’ exten« 
sion after majority cannot be claimed by a person 
not born at time of alienation. 

Where a suit is brought to contest an alienation of 
joint family properly it is from the date on which the 
cause of action arose that period of limitation must 
be reckoned. Subsequent birth of a co-parcener does 
not create a fresh cause of action or a new starting point 
from which limitation should be reckoned. By the 
express terms of the section the extended period of three 
yaars after majority can only be claimed by a person 
entitled to institute the suit at the time from which the 
period of limitation is to be reckoned. A person who 
was not in existence at the time docs not come within 
this description and therefore is not entided to the three 
years’ extension. 86 Ind. Cas. 249=29 C.W.N. 666 
=•26 P.L.R. 113=23 A.L.J. 176=27 Bom.L.R. 175 
= 21 M.L.W. 236=52 I.A. 69 = 6 L.R.P.C. 47=1925 
M.W.N. 262=12 O.L.J. 74=2 O.W.N. 1=47 All. 
i65=A.I.R. 1925 PC. 33=®4S M.L.J. 29 (P.C.). 

— S. 6— Right to extension— Sabsequent birth of 
4>ther members does not extend time. 

If atjthc date of the transfer of property belonging 
•to a Hindu joint family there was in existence any person 
who had a cause of action for a suit to set aside the alie- 
nation, lime begins to run and cannot be extended by 
the subsequent birth of other members of the family 
who would also ^ entided to challenge the alienation. 

Time for a suit to set aside die alienation will expire 
either after 1 2 years from the alienation or 3 years after 
the attaining of majority of any person who had a cause 
of action on the date of the alienation. 87 Ind. Cas. 
€62=6 L.R.A. (av.) 320=A.I.R. 1925 All. 563. 

S. 6 — Right to extension — Adverse possession 

•gainst lonatic — Lunacy does not prevent limita* 
tlon running bnt only gives the lunatic right to sno 
'Within 3 years of the ceasing of tho disability. 

Lunacy would not by itself prevent limitation from 
running against a lunatic. Where a person entering 
into possession of a lunatic’s property was m no fiduciary 
relationship to die lunatic but entered into possession 
for his own benefit and in assertion of a tide hosdle to 
the lunatic, limitation would begin to run from the 
date when he so took possession though the lunatic 
would be entided to sue for recoven^ of the property 
within 3 years from the date when his disability ceases; 
if he dies a lunatic leaving his widow as legal represen- 
tative, then she could sue within three years of his death 
but if the widow fails to sue within the said period for 
recovery of the property, the reversioners to the estate 
of the lunatic would iilso be barred and they cannot 
reckon limitation from the death of the widow. 70 
Ind. Cas. 678=45 Mad. 361 = 1922 M.W.N. 136= 
15 M.L.W. 382=30 M.L.T. i 28=A.I.R. 1922 Mad. 
12=42 M.L.J. 262. 

. -8, 6 — ^Rigbt to extension. 

The extended period under S. 6 can only be claimed 
by a person entitled to institute the sxut at the 
ttmi. from which the period of limitation is to be re- 
ckoned. 22 P.R. 1907 ; 103 P.R. *907 and 
P.C. 33, Foil 97 Ind. Cas. 435-8 Lah. 19=28 P.L.R. 
•83=A.LR. 1927 Lab. 97 - 


— ■ S . 6— Right to extension* 

A person cannot take advantage of his minority 
when limitation has already begun to run before his 
birth. A.I.R. 1925 P.C. 33, Foil. 94 Ind. Cas. 180 (All.). 

■ ■ S. 6— Right to extension. 

A suit on a promissory note taken by the guardian 
of a minor must be instituted by the guardian within 
three years of its date. Section 6 has no application 
to such a suit. 80 Ind. Cas. 474=26 Bom.L.R. 426 
=A.I.R. 1924 Boro. 468. 

S. 6 (Ss. 7, 28, Arts. 14a, 144)— Right of extension 

Separate property — ^Joint possession — Prescrip- 
tion. 

Where the separate property of one member of a family, 
is for over the statutory period in the joint possession 
of himself and the other members of the fanmy, the^ 
latter acquire a prescriptive right to joint ownership 
in such property. The statutory period is 12 yean 
from the date of the joint possession under Art. 14a or 
144, and where the cause of action arises in favour of 
a minor, it extends up to three years after the cessation 
of disability. (1901) 5 C.W.N. 545=3 Bom.L.R. 303 
24 M. 387=28 I.A. 81 (P.C.). 

17. Several pkdntlffs. 

— — S. 6— Several plaintiffs. 

Where a suit by Hindu co-parceners to set aside an 
alienation of joint family property is barred by limitation 
as regards one of the plalntifTs it is also barred as reganu 
the other plaintiffs though they were minors at the date 
of the institution of the suit, if they were not in existttce 
at the date of the alienation. A.I.R. 1925 P.G. 33, F«i. 
86 Ind. Cas. 704=6 L.R.A. Civ. 302=A.I.R. 1925 
All. 247. 


6 — Several plaintiffs — Applicability of se^ 


tson. 


S. 6 applies only where a single claimant or all Ae 
claimants, where there arc more than one, are Jinder 
some disability . 25 M. 431, Relied upon. 31 All. * 5 ® 
=6 A.L.J. 62=1 Ind. Cas. 824. 

Ss. 6 and 7, Art. 144 — Several Plaintiffs— lMa»- 

bility of single plaintiffs— Joint interest of otbtf 
plainti&Se 

In 1895 a Mahomedan mortgaged his^ property to d^ 
fendant. The mortgagor having died, his widow wld tw 
equity of redempdoD to tho mortgagee in 
\}rm in possession. The three plaintifi ~ 

daughters of the mortgagor) who owned the remain^ 
seven sh^cs, sued in 19x4, to redeem the mortga^ 
Plaintife j and a had attained majority in 1901 
1908. , 

Hold, that, as neither of the plamtifB who 
majority more than three years before suit wm quai^ 
to discharge or release the equity of redemption Md ^ 
right was indivisible, the suit having been broj^w 
within three years of the date when the youngat 
tiff attained majority, was within time, under S* 7 ^ 
LimitatioD Act. 43 Bom. 487^21 Boxn.LJl. $ 53^5 
Ind. Gas. 79. 


€ and 7 — Sevaral ^Uiatlffs— Jnint 


valid disebarga. 
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A joint execution creditor is a joint creditor within S. 8 
of the T .imi tation Act of 1877. WhcTC onc of two joint 
execution creditors is a minor the other execution 
creditor who is sui juris is not competent to grant a valid 
discharge so as to bind the interest of the minor. 15 
Ind. Cas. 664 (Gal^). 


they were not bom on the date of the alienation by the 
father but were in existence before the eldest son attained 
majority, held, that the minor plffs. being not bom when 
the right to sue accrues, i.e., the date of the alienation 
the suit was barred by limitation. 1 Lab. 558«»39 
Ind. Cas. 678. 


S. 6— Sevexttl plaintiffs — ^Time, when begins 

to XlUla 

Minority does not prevent limitation running against 
osinors except as is provided under S. 7 of ^he old Act. 
In the ca se of several minor plaintiffs extension of 
more ’than 3 years cannot be allowed after the date of 
attaining majority by the youngest. loo P.R. 1909 
=.148 P.W.R. 1909=152 P.L.R. 1909=4 Ind. Cas. 

854- 


Ss. 6 and 9 — Subsequent dlsability^Tree* 

pass before birth of minor. 

Where a person trespasses on immoveable property 
belonging to a person and after such trespass the owner 
dies leaving a minor son, the minor is not entitled to the 
exemption in S. 6 of the Limitation Act. 55 Ind. Cas. 
335 (hah.)- 

S. 6— Subsequent disability. 


'■ - 8 s. 6,7, Sand 15 (9)— 'Several plaintiffs — Disa* 
bfllt^— Eartenelon of time. 

Where one of two plaintiffs attained majority more than 
three years prior to suit and was capable of giving a 
discharge for both, the suit is barred under S. 7 of the 
Limitation Act. 38 M. 118, Foil. S. 15 (2) of the Limi- 
tation Act does not refer to the extension of lime allowed 
to persons under disability under Ss. 6 and 8. ( 19 ^ 9 ) 

M.W.N. 440=10 L.W. 156=37 M.L.J. 256=52 Ind. 
Gai. 725. 


- Se. 6 and 7 and Art. 44->Several plaintiffs'* 
against elder— -Bffect. 

Abdur Rahim, J . — ^The sections apply to case* 
falling under Art. 44. The Act docs not derive penons 
under disability of the common advantages under the 
Act. It makes certain concessions in their favour. A 
suit by two Hindu brothers to recover properties alie- 
nated by their mother and guardian during their min- 
ority without neoessity is barred if brought more than 
3 years after the elderbroiher becomes major but within 
3 years of the attainment of majority by the younger. 


Per Sundera fytr, ^^.—The section does not apply to suits 
by number of plaintiffs some of whom are under dis- 
ability. The words ** the same period after the dis* 
ability has ceased, etc.,*’ show that the section applies 
where but for the disability time would run against 
the litigant ^fore the cessation of disability. 10 M.L.T. 
.i8=(i9ii) 2 M.W.N. 450=9t M.L.J. 1041 = 12 Ind. 
695. 

$ and 7**S«vernl plffs.^Joint tnsateea — 





When the right of one of joint trustees to plaintins re- 
cover the rus. property has become time-barred against 
a perso n the property in adverse poMcssion, 

the HAt of the other jcuot trustee also it time-barred 
tbou^ the latter brings his suit within three years of 
hii attaining majority. 34 M. 284=20 M.L.J. 421 = 
• i34=(i9io) 425=6 Ind. Gas. 992. 


A minor is not entitled to the benefit of S. 6 of the 
Limitation Act in respect of a right to sue which accrued 
before his birth. 2 U. P.L.R. (L.) 39=54 Ind. Cas. 
838. 


I ■ S. 6 — Punjab Limitation Act I of 1900 — Sal>« 
sequent disability — Commencement of minority. 


S. 6 of the Limitation Act does not apply to the case 
of a minor bom subsequent to the alienation objected 
to. Minority begins at birth and not at conceptiwi. 
173 P.W.R. 1912 = 14 Ind. Gas. 60. 

S. 6 (Ss. 7, 9 13), Art. 179 (4) — “ At the timo 

from which '* — Application for execution — Minor — 
Twl»ta1 disability— Subsequent disability— Inability 
to Bue — Disability to sue. 

On the 13th October, 1891 a decree was passed, and 
applications for execution were made in 1894 and 1897, 
the last having been presented on the loth September, 
was within time. It was made by G, a major, who died 
on the 24th July, 1900. G’s son, who was a minor 
made no further application for execution until 1903. 

Held: (i) that the application by G’s son in 1903 
was barred by time, since the application from which it 
was sought to date the period of limitation was made 
by an adult and it was only on his subsequent death 
within the period of three years and after time had 
comrocnc^ to run that G's son became entitled to apply ; 
(2) that S. 9 of the Limitation Act, 1877, applied to the 
case, because here there was not an initial disability, 
but a subsequent disability. 20 C. 716, dist. Inability 
to sue is distinct from disability to sue, which means 
want of legal capacity. Inability to sue, for the purposes 
of the Limitation Act, is the state of being a minor 
insane or an idiot. (<904) 6 Bom. L.R. 639=29 B. 68 

19. Miscellaneous. 

S. &— Determining uge — Medical evidence is 

not of much help in determining uge. 


t8» SuliBSquim disability. 

■ 6 Snhasquaat disability Eldest son’s rigbt 

barred oo data of sui t Bona bom after aUmatton 
but baCara tha aldaat was A 

Where on the date of the full by tee eldest son who 
was over ai , the other sons were has tean ai and were 
witeiB tiMC so fiu as thqr were r o B c em e d and where 


Medical evidence in cases of age of a party to a suit 
which falU to be decided for purpeue of limitation cannot 
throw much light because from its very nature it is bas^ 
00 conjectures only and it cannot possibly be looked 
upon Cm the purptM of detennining with precision the 
exact age of a paiticular person. In cases when limita. 
tion is pleaded in defence, a difference of even a single, 
day settls the fate of the case one way or the other 
and no doctor, however conscientious and competent 
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he may be, can give the precise age of a person so as to 
enable the Court to determine the exact date of that 
^^n’s birth, ii;^ Ind. Cas, 53^10 L.LJ. i8^ = 
A-I.R, 19^3 Lalu 2",o. 


JO. Running of limitation. 
It, Setting aside alienation. 
12. Miscellaneous, 


S, 6 — Miscellaneous— Insanity, what is. 


!• Applicability and scope. 


Per Shah. J — To be in a state of great mental weaknest 
on account of serious injuries is not a sufficient condition 
to commute insanity within the meaning of S. 6. 84 
Ind. Cas. 796^25 Bom. L.R. i333=A.I.R. 1924 Born. 

J . 



Meaning. 


—Miscellaneous — ‘ Afifecc 


or 


alter * — 


^e words ‘ affect or alter ’ in S. 6 refer to period pres- 
cribed but not to the mode in which the period is to be 
computed. 34 All. 496=10 A.L.J. 3=16 Ind. Cas. 149., 

& 6 (i)—Miscellatteoas— Death of minor — 
Disability of legal representative. 


Where a minor acquiring a cause of action to sue for 
ptssesston lies within 3 years of his attaining majority 
his pcnonal representatives can sue on the same cause 
of action within the 3 yean’ period though 12 years 
had cjyircd since the cause of action accrued. 40 
Bom. 564=18 Bom. L.R. 579=37 Ind. Cas. 221. 

S. 6 — Miscellaneous— Sait by minor and an 
uult to BOt aside sale. 


A suit by one co-sharer after one year from sale, to 
set Midc the sale on the ground that it was illegal, 
fraudulent or without jurisdiction, is not governed by 
S. 8. 14 C.W.N. 128=11 Cr. L.J. 34-2 Ind. Cas. 77. 

- Ss. 6 and 8 and Art. la— Miscellaneous— Sait 
*0 set aside auction sale — Limitation. 


S. 6 of the Limitation Act gives the minor the same 
period of Limitation after his attaining his majority as 
an ordinary person gets. There is nothing in S. 8 to 
extend the period. A suit by a minor to set aside a 
sale under Art. 12 of the Limitation Act must be brought 
witbm one year from the date of the plaintiffs maio- 
nty. 40 P.L.R. 1918=30 P.W.R. 1918=43 Ind. Cas. 
7 * 3 . 


fr— Miscellaneous— Starting point. 


S. 7 — Applicability — Dayabhagha family ©f 

one adult and four minor nephews — Minors under 
protMtIon of mother— Execution— Limitation— Ea- 
teosion of time till majority of last minor nephew. 

A decree was obtained by one S and his four minor 
nephews, who were members of a family governed by 
the Dayab.'tgha School of Hindu Law. The minors 
were under the protection of their mother, the natural 
guardian. The decree was passed on 23-6-1932, and 
an application for execution was presented on 22-5-1944; 
limitation was sought to be saved on the ground that 
the four nephews w-'rc minors at the time of the decree, 
and therefore S. 7 applied to the case. The youngest 
minor was still below eighteen. 

Held : that the natural guardian of the minor decree- 
holders (mother), not having been a co-dccrec-holder, 
could not give a valid dischaige on the minors’ behalf 
during (heir minority, and therefore S. 7 of the Limita- 
tion Art, applied to the case and operated to save limita- 
tion in favour of the decree-holders. S. 7 could not be 
availed of only when a co-decrec-holdcr could give a 
Valid discharge and it was only in such a case that limita- 
tion would not be extended under S. 7. 26 Pat. 744= 
A.I.R. 1949 Pat. 212. 

— ; — S. 7 — .Applicability— One of decree-holders a 
minor — Others not competent to give discharge. I. L.R. 
(t946) I Cal. 45=49 C.W.N. 558=80 C.L.J. 198= 
A.I.R. 1945 Cal. 387. 

S. 7 — Applicability and scope — Joint Hindu 

funjjy of two bortbers — Suit by younger brother 
within three years of his becoming major but 
more than three years after his elder brother’s 
attaining majority, when barred. 

Although a suit by the younger of the two brothers 
constituting a joint Hindu fainlly within three 

years of his attaining majority would be barred by limita- 
tion if the elder brother had failed to sue within three 
years of his majority if the former was a manager of the 
family, S. 7, Lim. Act, would not operate as a bar if 
the adult brother was not the manager of the family 
during the relevant period. 58 M.L.W. too (2) = 
(*945) * M.L.J. 200=1945 M.W.N. i82=A.I.R. 1945 
Mad. 498. 


Und^er the Punjab Limitation Act time runs from th 
d^c of Limiution and where the plaintiff in a suit govei 
ned by that Act was a minor on that date, be can undi 
2>. t> 01 the Indian Limitation Act bring bis claim withi 

attaining majority. 84 P.L.R. 1014= 
47 P-VV.R. 1914^32 Ind. Cas. 637. 

— S. 7- 


Synopsis, 

X, Applicability scope, 

2, C^boirs, 

3« Coippartiiers, 

4« Discharge by adnlt«brother« 
5* Discharge by guardian, 

S, Discharge by manager, 

7* Interpretadoo, 

9 . Joint d rr ee holders, 

9* Joint promisees. 


• 7 — Applicability and scope. 


I*) *9*3» a Malabar terwad consisted of one and his 
niece and son of another niece On January 14 
of that year K executed a deed of gift of certain immovable 
properties in favour of bis own children who were mem- 
bers of another tanvad. According to the deed, the pro- 
perties were the private properties of A*, but in addition 
to signing the document in his personal capacity he 
signed it as the kcmaim of the tarwad and the guarai^ 
of A who was then a minor. R had signed the deed in 
her individual capacity, not as the kameem^ and it was 
found that she was the victim of a fraud and not a party 
to the fraud. K died in 1919, and from that date, R 
became the lawful kamavan of the tanvad. A attained his 
majority on October 28, 1927, and within three y«** 
of that date, he filed a suit impeaching the gift and rates 
on S, 7, Lim. Act to save the bar of limitation : 
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Held, that the limitation for the suit started to run 
in tgig, when, on the death of K, R admittedly became 
the dt jure and the de facto kamauan. Limitation having 
commenced to run against the tarwad, it ran against the 
plaintiff, and S. 7 was not, therefore, of any avail to 
him. 53 M.L.W. 724—1941 M.W.N, 632=A.I.R. 
ag4i Mad. 678=197 Ind. Cas. 245. [Reversing A.I.R. 
1939 Mad. 907=189 Ind. Cas. 167]. 

S, 7 — Applicability and scope — Suit by father 

as manager of joint family to recover debt due to 
joint family — ^Minor son joined as co*plaintiff 
mmecessarily. 

SettioQ 7 is intended to apply to a case where each 
of the several persons is jointly entitled to tile a suit. 


It does not, however, necessarily follow that every 
■suit which a Hindu father brings for himself and as 
next friend for his minor son is a suit by a father as 
manager of a joint Hindu family to recover a debt due 
to the joint family and that the minor son, if joined, is 
joined unnecessarily and the father’s appointment as 
next friend is unnecessary. The Court is not justified 
an such a matter in acting merely on the ground of a 
presumption of jointness. A.I.R. 1941 Sind 166= 
I.L.R. (1941) Kar. 72 = 196 Ind. Cas. 572. 


' « ' S , 7~AppUcabillty and scope. 

Decree in January 1932 in favour of grand-father 
JTjrta of family and minor grandson — ^First execution 
application in September, 1935 : 

Held, that minor must be assumed to have appeared* 
by next friend — Next friend could not give discharge 
and application was nottime-barred against grand- 
father. 5 B.R. «5=I9 P.L.T. 855=A.I.R. 1939. 
Pat. 33=177 Ind. Cas. 713. 


6. 7 — Ap^lcability. 

Minor members of family carrying on business which 
is not a joint family business — One member on becoming 
major not competent to give valid discharge as contem- 
plated by S. 7 of Lim. Act — Claim of other member 
brought within three years of attaining majority held, not 
barred though suit was brought after 14 years of 
tranMCtion. (1938) 67 G.L.J. 88. 

' S. 7 — Applicability sad scope. 

Final decree tor sale obtained on February 4, 1931 . 
by ^ for himylf and as guardian of minor brothers— 
Execution application by B on February 2, 1934, 
same ca{Mity^— Contention by judgment-debtor that 
B could nve valid discharge and so bmefit of S. 7 could 
not be claimed : 

Held, (i) that B could not give valid discharge without 
leave of Gourt Under O. 33, R. 6, G. P. Code. 

(3) Principles and procedure under O. 33 applied 
Co execution proocedingi. 

(a) Deereodiolden oeuld claim benefit of S. 7, Lim. 
Act. Alib 1937 Gat. 649=^ O.I.J. 381=174 Ind. 
Oad. 8S7. 


— I. Applicability and scope. 654 

S. 7 — Applicability and scope — Suit by two 

brothers of joint Hindu family, one being minor — 
No evidence to show major brother was karta. 

Where a suit is brought by two brothers belonging 
to a joint Hindu family, one of whom had become a 
major and the suit would have been time-barred but 
for the minority of one of them and there is no evidence 
to show that the brother who was major was karta of the 
family, the suit is not barred, inasmuch as the major 
brother could not have given a valid discharge or ratifica- 
tion. A.I.R. 1937 Pat. 155=3 B.R. 367=18 P.L.T. 
383=167 Ind. Cas. 934. 

— S. 7 — Applicability and scope. 

Joint Hindu family— Suit by member against str^ger 
transferee from manager — .Stranger setting up title by 
adverse possession — ^Timc run out against manager 
Existence of minor members does not save liiuiiation— 
Section ydoesnot apply- 1935 A.W.R. 474=1935 R.D. 
i 82=A.I.R. 1935 All. 746 (2 ) = (i 935) A.LJ. 838= 
57 A. 891=155 Ind. Cas. 569. 

S. 7— Applicability and scope. 

It cannot be laid down that in all cases where the 
operation of S. 7 is invoked, there must be proof of 
de facto management by the major member. 

The fact that there was no other property except the 
suit property and that, therefore, there was nothing for 
managing member to manage is no test for the applica- 
lion of S. 7. (1935) M.W.N. 964=A.I.R. 1935 Mad. 
1085=158 Ind. Gas. 874. 

S, 7— Applicability and scope— Failure of 

Hindu manager to sue — Whether affects minor 
members. 

Where, in a suit for recovery of possession of property 
which the plaintiffs alleged had been given in trust to 
the defendants during the plaintiff minority the defen* 
dants contended that, as the manager of the family, 
one of the plaintiffs bad failed to sue within three ycarr 
after attaining majority, the whole suit was barred undes 
S. 7, but this contention was rejected on the ground that 
the manager of the family was not competent to give a 
valid discharge in the circumstances of this case as there 
was obviously no benefit to the family in not instituting 
a suit for the property in dispute and allowing it to remain 
in the possession of the defendants : 

Held, that S. 7 could not be held to be inapplicable 
on the ground alleged by the lower Court. The fact 
that the act of manager was not for the benefit of the 
family was immaterial for the purposes of S. 7. 

Section 7 is not confined in its operation to discharge 
ofdebta but is wide enough to cover rights to immovable 
property. A.I.R. 1933 Lab* 479=34 P-LR- 384== 
142 Ind. Cas. 295. 

S. 7— AppH<»bfllty and acop©— Gift by widow 

—Failure of major reversioner to sue— Suit by 
reversioner within three years of attaining 
majerity — Limitation. 

A widow made a gift in 1908. In 1925, the plaintifft 
who was admittedly a collateral and below 3i yean o( 
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age, instituted a suit for a declaration that it would not 
affect his reversionary rights. The plaintiff’s fatlicr 
and elder brother who were alive when the gift was 
made had not challenged the gift, and the defendant 
contended that the suit was, therefore, barred under S. 
7 * 


7 — Applicability and scope* 65S 

of the deceased mortgagor, brought three years after the 
attain*ng of majority of the elder brother but within 
three years of the attaining the majority of the younger 
brother, is not barred. 64 Ind. Cas. 972=46 Bom. 535= 
23 Bom. L.R. ii9I=A.I.R. 1922 319. 


H<ld, that S. 7 was not applicable and the suit was 
not barred. A.l.R. 1932 Lah. 39*132 Ind. Cas. 665. 


' 7 "“Applicability — Mabomedans — Sait to re* 

cover dower by sons. 

The right to recover dower of Mahomedan lady 
descends to her heirs. The position of the sons ma 
their right to the dower debt is not that of joint tenants 
but IS that of tenants-in^common. Where the right to 
recover the dower debt was inherited in part by the 
debtor himself, tiz., the husband, S. 7 will not apply 
to a suit by tlic minor sons on attaining majority. 1 16 

Ind. Cas- 481 = 1929 A.LJ. 284=A.I.R. 1929 All. 
142. 


— ■ — S. 7 — Applicability — SabBoqaent disability — 
No saving of limitatiocu 

Where time had already commenced to run against 
the decrcc^holders from the date on which their applica- 
tion for the execution of the decree was struck off, the 
decree-holders were not entitled to the benefit of S. 7 
by reason of the minority of some of the decree-holden. 
16 A.L.J, 633=40 All. 630=46 Ind. Cas. 584 

■ 7 — ^Applicability. 

The section provides that a minor could apply even 
after he had attained the age of majority but within a 
period prescribed. 34 Bom. 589=12 Bom. L.R. 6^= 
7 lod. Cas. 944. 


— S. 7 — Applicability and scope* 

Section 48, C. P. Code, is not a rule of limitation and 
does not imply that running of lime will not be suspended 
against a minor, because S. 48 cannot override, S. 7, 
Li m, Act which definitely says that time will not run. 
rig Ind. Cas. 39=^929 M.W.N. 158=30 M.L.W. 
36 x=A.I,R, 1929 Mad. 394. 

S. 7 — Applicability — Reversioners — Section 7 

does not npply to the case of reversioners. 

The plaintiff brought a suit within three years of his 
attaining majority to set aside an alienation made by a 
limited owner. At the ttxnc of the alienation he was 
an infant and there were two persons, one his brother 
and another a cousin, who could have challenged the 
alienation. They did not choose to challenge it ami the 
plaintiff’s suit was more than twelve years after the dale 
of alienation. 


fieU, that the suit was barred. 99 Ind. Cas. 668= 
25 M.L.W, i6i=A.I.R. 1927 Mad. 216=52 M.L.J, 13. 

S* 7— AppUcabiUty. 

Section 7 does not apply to the ease of a suit by minor 
to set aside alienation by a dtfccto guardian, qq Ind. 
Cas. io 50=A.I.R. 1927 Nag, 145. 


' 7 and S— Applicability— Noa«llabIIity of 

minor to the law of Umicatioiu 

Minors have no privilege of disability, in respect of 
limitation, under the Act of igo8, except as regards 
Suits and applications for execution, though under the 
older Act, they had this privilege in respect of all applica* 
tions In judicial proceedings. This is a privilege con* 
ferred by law and cannot be affected by any subsequent 
statute, 14 C.W.N. 845=11 Ind, Cas. 401. 

■' “ S. 7— Applicability* 

Section does not apply where disability had not existed 
when the right to apply accrued, 20 C.W.N, 852= 
34 Ind. Cas. 86. 


— — S* 7**^Applicabiljty, 

The provisions of Revenue Sale Law are complete 
and S. 7 of the Limitation Act does not apply to a suit 
brough out by a miner to set aside a Revenue Sale.- 
13 C.W.N. 518=4 Ind. Cas. 70. 


S. 7— Applicability* 

Section 7 would apply where lime has uot run outr 
under Limitation Act of 1877 before coming into force 
of the new Act. 8 M.L.T. 341 =(1910) M.W.N. 540® 
8 Ind, Cas. 164. 


— S* 7 — Applicability — IdoL 

^ Section 7 is not applicable to a suit to set aside an 
improper alienation by a shebait of the p roper t>’ belong- 
ing to a Hindu God, as the God cannot be deemed a 
perpetual minor for the purpose of limitation. 93 Ind- 
Cas. 652=48 All. 348=24 A.L.J. 35I=A.LR. 1926 
All. 3 Q 2 . 


" S. 7 — Applicability and scope — Joint Hindu 
“™uy Redemption suit — Major member not 
suit for redemption in time— Minor member 
is not barred* 

The right to redeem a mortgage of joint family property 
vests in all the members of the family whoever is the 
manager, and it is difficult to see how the right of a minor 
to redeem, which was in existence during his 
minority could be defeated by the fact that a major 
not file a suit to r^eem within the period 
allowed to him. A suit for redemption of a mortgage, lixni* 
ation of whiche3q>ired during the minority of the two sons 


S* 7 (S. 8)— Applicability— Baikal R^falatioii— 

Putni Regulation (Vm of 1819), S* 14— All co-sbarers 
if must sue jointly* 

Where one or more of several plaintiffs is or are a 
minor or minors if the provisions of S. 8, of the Limitation 
Act, (XV of 1877), apply time would not have commenced 
to run against any of them and it would not be necessary 
to expressly claim exemption. One of several co-o^cn 
of a putni taluk can alone institute a suit to set aside a 
pidni sale as contemplated by S. 14 of Reg. VIII of i 8 i 9 > 
provided that the purchaser is made a party and the whw 
sale is sought to be set aside S. 8 of the Limitation 
Act (XV of 1877) has no application to such a 
and a minor co-owner would be entitled to bring 
such a suit even though the adult co^wners would have 
allowed their right to be time barred. C.W.N. 128= 
G-L.J. 34=2 Ind. Cas. 77. 

7 f Arts* 12, as— Applicability— Suit by «• 
sharer of a revenue paying estate for declaration 
sale did not affect hi$ lotcrest, REVENUE SALE 
LAW, S. S3. 13 C.W.N. 518=4 Ind. Cas. 70. 
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■ S. 7 (S. 8) — Applicability and scope — ^Tenants 
in common— Joint obligees. 

S. 8 of the Limitation Act does not affect the rule of 
equity that one tenant in common cannot give a valid 
dischaige for his co-tenants in common and consequently 
the fact that one of tvvo tenants-in-common is a minor 
cazmot stop the running of limitation as against the other. 
(1902) A.W.N. 216=25 A. 155. 


Unless the questions as to whether the major brother 
was or was not a manager, as a fact and whether, and 
if so when, he became capable of giving discharge without 
tlte concurrence of otfers, and whether the right of suit 
was of such a nature as could be enforced jointly, are 
decided as questions of fact, it is not possible to decide 
upon the applicability or otherwise of the first or the 
second part of S. 7. 88 Ind. Cas. 268=A.I.R. 1925 
Nag. 385. 


2. Go-bcirs. 



to give discharge. 


right 


S. 7 and Art. ia6 — Discharge by adnlt brother- 

joint Hindu family Alienation by father — Suit by 
Sons subsequently bom. 


In Mahomedan family, the heirs are entitled to definite 
shares as tenants>in>common and the cause of action of 
such heirs cannot be said to be a joint one for the purpose 
of limitation. 36 M.L.J. 184=51 Ind. Cas. 748. 

— S. 7— Co-heirs — Most oin ija suit for accounts 
of partnership. 

In a suit for accounts of the partnership on the death 
of a partner all the representatives of the deceased should 
join. S. 7 applies to the case- 33 Ind. Cas. 564. (Mad.) , 

3« Co-p artn e rs . 

- -S . 7— Go>partners — Dissolution of partnership 

One member of a partnership even if it has been dis- 
solved is entitled to give a valid discharge of a debt to 
the pau-tnership. A suit by a minor partner for his 
share of a loan by the partnership within three years 
after he became a major but more than three yean after 
dissolution is barred. 10 L.W. 67 = 52 Ind. Cas. 456, 

4. Dlschargo by adult brother. 


Where a suit to set aside an alienation by a Hindu 
father is brought by the eldest son within three years 
of his attaining majority, sons bom subsequent to the 
alienation arc entitled to join in the suit and gel their 
share. 44 Cal. 966 = (i9i3) M.W.N. 661 = 14 M.L.T. 
163=17 C.W.N. 1189=18 C.L.J. 237=15 Bom. L.R. 
867 = 11 A.L.J. 865=25 M.L.J. 512 = 10 N.L.R. 1 = 
40 I.A. 213=20 Ind. Cas. 958 (P.C.). 

Ss. 7 and &— Disfdiarge by adult brother. 

A suit by two sons of one of whom attained majority 
more than 15 years before suit and the other only within 3 
years before suit, to recover properties sold away 
by their guardian is within time because the elder son 
could not have given a valid discharge without the con- 
currence of the younger brother under S. 8, old Act, 
and the suit was brought within 3 years of the latter 
attaining majority. 31 All. 156=6 A.L.J. 62=1 Ind. Cas. 
824. 

S. 7 and Art. 44 — Discharge by adult brother — 

Sale by mother as natural guardian — Suit to set 
aside. 


-S. 7) Art. 183— Discharge by elder brother. 

Jeint decree in favour of two brothers — Elder acting 
as next friend of yoimger who is insane — Decree cm- 
pwering elder to recover amount — Power of elder to 
give valid discharge — Younger brother is not entitled to 
benefit of S. 7. (1933) M.W.N. 895=A.LR. 1934 Mad. 
103 (0=39 L.W. 62=148 Ind. Cas. 54(1)- 


7— Discharge by adult brother. 

A joint elder brother in a Hindu family represents the 
entire family and can therefore give a discharge within 
the meaning of S. 7 on behalf of his minor brother. 41 
AU. 435 > Foil. 87 Ind. Cas. (77=6 L.R.A. Civ. 299= 
A.I.K. 1925 AU. 672. 


■ ■ 8 . 7 — Discharge by lululc brother — Every 
adult broAer In a Hindu fSamHy la not necessarily 
manag er— T he question Is one of fact must be 

alleged and proved aa a fact. 


It cannot be predicated of every Hindu iamily, that 
an adult brother, ai soon as he becomes major becomes 
the manager and therefore necesarily competent to 
give dischsm. Payment to one may not in every case 
operate as luU dtsdiarge. This depaidx upon several 
questions of fact and upon a variety of circumstances 
varying with different famiUee, and unlem the neceaary 
fSwte are properly alleged and proved by the party who 
Wanti to di^ve the person under ouability of the 
benefit of S. 6 of the Imnitatum Act the cannot 
be thnnm out as barred by limitnrioo. 


Where a Hindu mother as natural guardian of Hie 
minor sons sells their property without necessity, a 
suit to set aside the sale is barred by limitation under 
S. 7 and An. 44 if brought more than three years 
after the eldest son attained majority. 22 Bom. L.R. 
1383=45 Bom. 446=A.1.R. 1921 Bom. 289. 

« 

— S. 7 — Discharge by adult brother — Power to- 
give — Cash allowance. 

Where plaintifis are jointly interested in a cash allow- 
ance, they can sue to recover it, though one of them is a. 
minor at the date of the suit. 42 Bom. 277 = 206001. 
L.R. 161=44 Cas. 851. 

S. 7 and Art. 44 — Discharge by aduK brotbei— 

Minor co-parceners — Attainment of majority by 
oldest — Limitation. 

Where a minor could on attaining majority give 
discharge in a joint family on behalf of other minors in 
the family a suit for setting aside an alienation by a 
testamentary guardian barred as regards him would be 
barred against the other minors too. 38 Bom. 94= 
15 Bom. L.R. 882=21 Ind. Cas. 350. 

Ss. 7 suid 8 ud Art. 44— Discharge by adult 

farotber — Mitakshara loint fiunily— Suit by 
younger brother snore than 3 years after attalalug 
majority. 

A suit brou^t by a younger undivided brother of a 
Aiitakshera joint family is wholly barred under Ss. j- 



LIMITATION ACT (1908), S. 7 — 4. Discharge by adult brother. 


t)6o 


and 8 and Art. 44 of the Liiniiaiion Act, if broucht 
more than three years after the elder brother attained 
majority cy.-n though the younger lirother attained 

tlircr yuars prior to the suit. gO Mad. 
^+■ 2=39 M L.J. 375=12 L.W. 243 = 

j 9 Ind. Cas. bb2. 


S. 7— Discharge by adult brother — Suit for 
possession and mesne profits- Enfranchisement 
01 inam» 


Firne Ivgan to nm from the date of enfranchisement 
oi .in iriam, {w)th as against tlie eld«-r brothirr and against 
the pres. ni minor plaintiffs and their claim for mesne 
profits was barred except as to three vears before 
"iuit. 10 LAV. 422=53 Ind. Cas. 161. 

-~S. 7— Discharge by adult brother— Joint cause 
•OX actaoR* 


The mother of tlic plaintiffs, who was appointed 
their certificated guardian in 1886 obtained permission 
to sell a portion of the minors’ property, and effected 
a sale on 28ih April, 1886, contrary to the terms on 
which sale had been sanctioned by the District Judge. 
The present suit was brought by the minors for cancella- 
tum of .sale-deed and possession of the property. The 
suit was brought within' 3 years of the plaintiff No. 2’s 
attaining majority, but after 15 years of plaintiff No. I’s 
attaining majority. The lower Court dismissed the 
suit on the ground that plaintiff* No. I’s long silence 
amounted to giving a discharge by him to the defendant 
within the meaning of S. 8, of the Limitation Act, and 
consequently, the suit was barred. H<ld : that all 
tliat plaintiff" No. i did was to remain quite inactive and 
he could not give a valid discharge without the con- 
currence of plaintiff No. 2 within the meaning of S. 8, 
of the Limitation Act. (tgoS) 6 .A.L.J. 62=31 A. 156= 

I Ind. Cas. 824. 


brothers have got the same cause of action 
and ihc elder brother could institute the suit for himself 
and his younger brother, on that joint right and joint 
cause of action, S. 7 would become applicable and would 
bar the younger brother’s right when the elder brother's 
brines barred. But where the cause of action is 
distinct, the mere fact that the elder brother could have 
oincd It with his, does not bring the suit within S. 7 
^the Act. 41 Mad. 102=33 M.L.J. 309=40 Ind. Cas 


, 7— Discharge by adult brother — Suit to set 

aside alienation by guardian — Starting point. 

• aside alienation by the members of a 

joint Hindu family, limitation begins to run from the date 
01 the elder brother’s attaining majority. (1915) M.WN. 
000=32 Ind. Cas. 802. 


-^s. 7, 8 and Art. 44 — Discharge by adult brother 
—Alienation by mother— Sait to sot aside alicna- 
tion — LimiCatioit » 


Properties belonging to two minor brothers forming 
a joint Hindu family were sold in 1895. In 1909 the 
plaintiffs sued for recovery of possession of the properties 
and on the date of suit the cider brother was 23 years 
*hat the suit was governed by Art. 44 of the 
Limitation Act and the suit was barred against both the 
brothers on the expi^ of 3 years after the date of the 
older brother's attaining majority. 38 Mad. 113 — 
25 M.L.J. 405^14 M.L.T. 401=21 Ind. Cas. 410. 


family* 


7— Discharge by elder brother — Hindu 


(Per Abdur Rahim^ J ,) — Compare eners of a Hindu join* 
family seeking to recover family property from alienee 
•are claimants within S. 7 and it is immaterial whether the 
alienation is manager or guardian. The elder brother 
On attaining majority becomes capable of giving a valid 
discharge within S. 7. {^ctSundarc Iyer, J.).— The section 
appli^ whether the third column of the schedule provides 
that time would run from a certain date, and the section 
p^tpones the running of time. Hence though the 
elder brewer's right of action is barred, that of the 
younger is not barred. The section does not apply to 
governed by Art. 44. 10 M.L.T. 4t8«=s(i9it) 2 
M.Vr.N. 450s:2i M.L.J. 1041=12 Ind. Gas. 695. 

^7 7 — Joint Hiado family of brotharo— Dis* 

duage by one. 


S. 7 (Ss. 7, 8) — Discharge by adult brother — 

Decree in favour of one adult and three minors, 
his brothers — Decree for rent— 'Star ting point of 
limitation — Art. 179. 

Where a decree for rent is in favour of one adult and 
three minors, his brothers by their mother as next friend, 
the adult plaintiff can give a valid discharge for all and 
and $0 S. 8 and not S. 7, of the Limitation Act, applies. 
The starting point oflimitation in such a case is when the 
money is payable. (1901) 6 C.W.N. 348. 

5» Discharge by guardian. 

S. 7 — Scope of — Discharge by certificated 
guardian out of Conrt — Validity of — Civil Proce* 
dure Code, O. 3a, R. 7* 

Section 7 Limitation Act, contemplates a legal capacit y 
to give discharge without the concurrence of the person 
under disability. The section requires that the co- 
dccrec-holder, in addition to his capacity as a co-decrec- 
holder, must have such legal capacity as would empower 
him alone to realize the decretal debt and give a dis- 
charge without putting the decree into execution, even 
if bis minor co-decree-bolder had been under no disability 
and had the capacity to give his assent. 

Conscnqucntly, where one of the joint decree-holders 
is a minor and one of the others is his certificated guar* 
dian, a discharge given by such guardian out of Court 
is not a discharge without the concarrence of the minor 
Within the meaning of S. 7, as whatever may be the power 
of the certiBcated guardian to collect other moneys of 
the minor, his power to receive money payable to a 
minor under a decree is subject to the permission of the 
Court. A.I.R. 1935 Cal. 631=63 C. 92=158 Ind. Cas. 

567- 


— S* 7— Discharge by goardiaii— Joint Hindu 
family— Decree la favour of. 

Whether a valid discharge for payments made by the 
judgment-debtors can |>c given by a manager of joint. 
Hindu family acting as guardian having regard to 
O. 32, R. 6, depends upon the coostruction of the decree. 

When the decree dispenses with the separate appUc*^ 
tion and sanction which might otherwise be necessary 
and allows manager to receive the amount so long as he 
furnishes security, the manager is competent to 
discharge in favour of the minor and he is not entitlra 
to bendt of S. 7. 121 Ind. Cas. 446=31 Bom. L.R* 
963=A.LR. 1929 Bom. 382. 
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■■ — S. y — Discharge by guardian — ^Joint Hindu 
family— Granting discharge. 

Time cannot be extended under S. 7 i*' ® 
counts where, although one of the plaintiffs is a minor 
the other can give a valid discharge on behalf of both. 

Plaintlfb formed a joint Hindu family. One of them 
was a minor but the other was the manager of the family 
as well as his certificated guardian. 

Held, that the elder plaintiff coold give valid discharge 
in either of his capacities and no time could thcreu^e 
beextended. 115 Ind. Gas. 354=48 C.L.J. 555=A.I.R. 
1929 Cal. 165. 

S, y — ^Discharge by guardian — ^Joint Hindu 

— Decree in favour of minor — Hindu father 
acting as next & 4 end of plaintiffs cann ot give a 
valid discharge nor can eldest among brothers— 
Extension of time is available. 

Where Hindu father and his minor sons sue, the l^tcr 
suing through the former as next friend, the period of 
limitation for execution of decree rum against each son 
from the date of the majority. 

Where a decree was obtained in a suit in which the 
plaintiffs were a father and his three sons and the three 
sons were described on the face of the proceedings as 
suing through their next friend and guardian, the first 
plaintiff, i.e., the father and where the father died before 
•executiont 

Held, that an exejution application taken out by the 
eldest son within three years after his attaining majority 
was not barred though more than three years had passed 
after the passing of the decree, since neither the father 
nor the eldest son could give a valid d«chargc for the 
defendant: 

Held, further that so long as one of the decree-holders 
was a minor no question of limitation really arose in the 
case. 82 Ind. Gas. 785=47 Mad. 920=20 M.L.W. 
342=35 M.L.T. 92 = 1924 M.W.N. 773=A.I.R. 1925 
Mad. 78=47 M.LJ. 389. 


S. 7— Diacharge by guardian — Right to give 
valid dlschaige. 

A Muhammadan mother who is a de facto guardian 
having no authority to transfer or deal with the property 
-or the minors cannot give a valid discharge for the pay* 
ments made to the minors. 41 All. 473 = 17 A.L.J. 582 = 
50 Ind. Gas. 770. 


some of the holders of such right cannot give a discharge 
without the concurrence of the others unless they arc 
all partners or executors or members of a joint Hindu 
family the manager of which has implied nulhorily to 
bind all the members by a discharge given by them. Tlte 
test to l)e applied is whether it is the intention of the 
parties that each of tlir pcrsons.in whose favour the obliga- 
tion is created, is a creditor for the whole ; ifsoapayment 
to one liberates the debtors against all the creditors; 
if not each is a creditor for his own share and cannot 
give a discharge for the whole obligation. The powers 
of a guardian appointed by the Court to take care of a 
minor’s property cannot be nullified, and the minor s 
elder brother cannot give a discharge as regards the 
minor's share without the concurrence of such 
guardian. .S. 8, of the Limitation Act, applies 
only to cases where the joint creditors or claimants arc 
persons whose substantive right is joint, that is where 
more than one individual possessc-s the same identical 
substantive right ; the section docs not apply to persona 
whose right arc distinct and different, but who are 
permitted to enforce such separate right by one judicial 
process. ('1907) 6 C.L.J. 383. 

6. Discharge by manager. 

S. 7 — Discharge by manager. 

Suit in name of joint Hindu family firm by manager 
on hismvn behalf and as next friend of hisminor brother— 
Decree obtained— //rW, that, manager cannot give valid 
discharge within S. 7 without leave of Court. 44 P.L.R. 
368=A.I.R. 1942 Lah. 280=203 Ind. Gas. 295. 

S. 7 — Discharge by manager — ^Eldest member 

of joint Hindu family— Presumption— Whether 
give discharge without concurrence of other 
members — Burden of proof. 

When there is an eldest member of a family, the 
presumption is that under the Hindu Law, he is the 
manager of the family, i f he is the manager, under S . 7, 
Limiuiion Act, discharge can Ixygiven without the concur- 
rence of the other members of the family so far as tlie 
Madras Presidency is conccrneil. If anybody wants 
to displace the ordinary presumption that the eldest 
member acted as the manager and he was not in a posi- 
tion to give a valid discharge, it is incumbent on ^e 
person to prove the facts rebutting the said presumption 
51 M.L.W. 648 =(i940) i M.L-J- I95=A.I.R. 1940- 
Mad. 530=(ig4o) M.VV.N. 582 = 1. L.R. (194^) Mad. 
752=191 Ind. Gas. 369. 


— —8. 7— Discharge by guardian — Application by 
tgnardlan of a major decree-holder. 

Application for execution made by the guardian of a 
msMr decree-holder is not invalid as per decisions in 
20 D. 383 and 22-A. 199 and the applicability of those 
-cases not ceased owing to any change in the words of 
S. 7 of the Limitation Act of 1908. 34 Bom. 672 = 
12 Bom. L.R. 662=7 939* 


■ — S. 7 ( 8 « 8 )— Dlscharm by guardian manager — 
Managing m em b e r of Hindu Joint family — ^Joint 
right to sue for tort^Joint cr^ltors or claimants . 


In the case of a joint Milakshara family where a right 
is vested in all the memben jointly, the managing 111 cm* 
ber may, within the meaiung of a. 8 of the Limitation 
Act, give a discharge without the concurrence of the 
minor members of the family and time may, tberefbre- 
Tian sgainit all the members of the undivided family 
*****“1^1^ the minor members thereof. As a general 
^nibwhaenjointri^t to sue arises out of atoctooeor 


S. 7 — Discharge by manager. 

The manager of a joint Hindu family can give a valid 
discharge without the concurrence of the minor members 
of tlic family in the case of an application to execute a 
decree, just as he can in the cas<* of a suit and the mere 
fact that one of the members is a minor will not prevent 
time running against all the members of the family. 
41 All. 435 ; A.I.R. 1921 Bom. 289 ; 42 Bom. 277 
and 21 M.L.J. to88. Foil, no Ind. Gas. 276 = 52 Bom. 
4413=30 Bom. L.R. 537 = A.I.R. 1929 Bom. 13. 

S. 7 — Discharge by manager. 

The Manager of a joint Hindu family being member 
of a joint Hindu family, can give a valid discharge on 
his own behalf and on that of a minor brother, and there- 
fore the minor cannot take advantage of S. 7. 41 All. 
435, foU* 94 ^*'^* ^^* 9*2 (All.). 

S. 7— Discharge fay manager — Joint Hindu 

{amOy— Reoaipts hy manager. 
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The managing member of a joint Hindu family can 
give good rcceipu on behalf of the family, which will 

34 All. 549 ; 38 Mad. u8 ; 45 Bom. 
446, FoU. 80 Ind. Cas. 12=5 L.R.A. (Civ.) 386 = 
Al.R. 1924 All. 738. 


Ss, 7 » 9 •od 19 — Discharge by Manager. 

Where a father obtained a loan in September, 1897 
and acknowledgment was made on 19th July, 1899 
Md again on 22nd August, 1902 and a suit was brought 
by the creditor on the 8th of July, 1902 ^nd a decree 
obtained in November, 1902 and when the creditor 
proceeded to execute it against the sons after the father’s 
death the sons resisted execution and then the plaintiff 
the creditor’s son instituted another suit against the 
ocbtof’a sonsjt was held that the acknowledgment merely 
created a new period but did not give the plaintiff a 
new cause of action entitling him to rely on S. 7 of the 
Act ; but that the decree in the previous suit was a debt 
which the sons had a pious duty to discharge. 6 
A.L.J. 378“ I Ind. Cas. 759. 


*« 7 Art, lOj^^Dischargo by Manager. 

The managing member of a joint Hindu Milakshara 
family may give a valid discharge witliout the concur- 
rence of the other members and so time begins to run 
against those who were minors at the time of the accrual 
of (he cause of action and they will be entitled to mesne 
profits, only for 3 years prior to the suit. 13 C.W.N. 815 
Ind. Cas. 670. 


S, 7 — Diseharga by Manager — Decree debt — 

Joint Hinda family. 

A major manager of a joint Hindu family can give a 
valid discharge of a decree debt within S. 7 of the Limita- 
tion Act so as to make time run against minor members 
•r the family. ai M.L.J. 1088, Foil. (1917) M.W.N. 
816=44 Ind- Cas. 56G. 


-S. 7— Discharge by Manager— ‘ Discharge *— 
Meaning of — Malabar Tarwad — Kamavan*B right 
to give discharge. 

’ in S. 7 Is not confined to pecuniary lia- 
Dihty but include also ** release of rights to immoveable 
pr^>erty.'* 25 M. 26, Foil. In the absence of frauds 
a Aamacon sufficiently represents a Uirwad as to be able 
to give a discharge e\*cn on behalf of the minor members* 
1914 M.W.N. 231, FoU. 16 M.LT. 241 =1914 M.W.N* 
€e9.=.25 Ind. Cas. 755. 


“ S. 7^ — Diaeharge by Manager — Decree in Cavonr 
ei a joint Hlnila family— Managing member a 
major and the rest tnlxiors. 


In the case of a decree in favour of a joint Hindu family 
and the managing member where a major is in a position 
to give a discha^e without the concurrence of the other 
members, the minority of the latter docs not extend the 
j^iod of limitation for execution of the decree. 15 
M.L.T. ioo={i9i4) M.W.N. 159=22 Ind. Cas. 76. 

7 — Discharge by Manager— Exeontioii of 

decree. 


The Manager of a joint Hindu family has a right to 
execute a decree for his own benefit and that of the 
remaining members of the family and to give a valid 
discharge without the concurrence of the other members. 
If ^e Manager fails to exercise his right, time runs 
agunst all the members of the joint family including 
■unon. 30 Ind. Cas. 75 (Oudh). 


S. 7‘“H*®du Law— Joint family — Managing 
member’s right to give discharge. 

In the case of a joint Mitakskara family where a figh 
is vested in all the members’ jointly the mans^ing mem- 
ber may within the meaning of S. 8 of the Limitation Act 
(*877) give a discharge without the concurrence of the 
minor members of the family and time may consequently 
run against all the members of the undivided family 
including the minor members thereof. (1909) 13G.W.N. 
8 i5=»i Ind. Cas. 670. 


7. Interpretation. 


S* 7 — “ Discharge ”, whether incladee release 

of rights to institute suit. 

The term ‘ dischaigc ‘ in S. 7 does not moan merely 
a discharge of pecuniary liability, but has a wider signi- 
ficance and includes a release of rights in immovable 
property such as even the equity of redemption or a 
release of other rights, as for instance, a right to institute 
a suit. 18 P.L.T. 385=A.I.R. 1937 Pat. 435=3 B.R. 
717 = 16 Pat. 422 = 170 Ind. Cas. 362 (F.D.). 


S» 7 — Interpretation. 

Section 7 refers beck to S. 6 to which it serves as an 
appendix and the words “such disability” in S. 7 
means a disability of a kind which is of the nature and 
existed at the time, referred to in the preceding section. 
64 Ind. Cas. 7'i7=0'O.L.J. 667=24 O.C. 330=A.I.R- 
1991 Oudh 196. 

■ ■ S. 7 (S. 8) — ‘ Joint claimants *, meaning of- 

The term “joint claimants” is used in S._8 with 
reference to persons whose substantive right is joint, 
i.e., W'ith rcfcmcc to more than one individuai possessing 
the same identical substantive right. The expi^ion 
does not comprehend persons whose rights arc distinct 
and different, but who are permitted to enforce such sepa- 
rate rights by one judicial process to which all are 
or by a process institute by one on behalf 
A right to sue for an account by the memwn 
of a deceased partner is joint and indivisible, notwith- 
standing the several character of their interests intsf ^ 
in the profits. 15 M.L.J. 363=28 M. 479. 


i» 7, 8 — Combined operation of— ‘ Discharge 
—‘Joint claimants*. 

S. 8 saves the bar in the case of all claimants if they 
claimed jointly and none of them could give or 
at any time have given a valid disAaige without 
the concurrence of the others. 20 M. 461 will not api«y 
to the case of co-heirs of a single promisee. Under me 
Mahomedan Ia^v the manager cannot give _ a valio 
discharge on behalf of the min ors and so S. 8 will 
It will be different in the case of a Hindu family. 
discharge contemplated by S. 8 of the Limitation Act 
is by one or more of the joint ertsditors or claimanta^y 
virtue of their being such creditors or clai m a n ts. Ih 
fact that a minor’s guardian, who also happens to be a 
co-claimant with the minor, can in his or her capacit>* »» 
guardian of the minor give a discharge is not a dtscha^ 
within the purview of the section. The combined opOT- 
tion of Ss. 7 and 8 of the Limitation Act considow- 
20 M. 461, discussed^ 13 M. 236; 7 A. 313. approvedo 
the construction of the Limitation Act. (1901) ^5 


Ss. 7, 8, Sch. n. Art. 178— Interpretatioi^JotoJ 

decree in favour of three persons — Previous 

more than three years before while one ds«er hold 
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WM a minor — Attainment of majority by that decree- 
holder within three years of present application— 
‘joint execution creditors’ arc not ‘joint creditors’ 
within S. 8 — C. P. Code, S. 231. (1902) 12 M.L.J. 
166=25 M. 431 (F.B.). 

8. Joint decre^holders. 


Held, that the adult member was not able to give n 
discharge to the judgment-debtors within S. 7, Limita- 
tion Act. 104 Ind. Gas. 668=47 C.L.J. 38=32 C.W.N. 
ig2=A.I.R. 1927 Cal. 952. 

S. 7 — ^Joint decree-holder — Succession certifi- 
cate under Act (Vn of 1889) — Concurrence of all 
decree-holders necessary. 


S. 7 — Joint decre^holders — One of deceased 

legal representativea minor — Majors cannot give 
vidid discharge — S. 7 is not affect^ by C. P. Code. 
0« 21, R. 15. 

S applied for execution of a money decree which he 
had obtained against the judgment-debtor. During the 
pendency of their proce^ings he died leaving three 
sons, A, B and C, of whom C was a minor. They were 
brought on record as the legal representatives of S and 
continued the proceedings which were ultimately con- 
signed to therccord room on 21st June, 1924, leaving a 
balance still payable under the decree C on attaining 
majority applied for execution on 16th August, 1929 
and was met with a pica that the application was barred 
by limitation. 

Held, that the minor and his two brothers, being 
legal rqDresentatives of their father, who was the origi- 
nal decree-holder, constituted one legal representative 
of the decree-holder and that one of them could not 
execute the decree nor give a valid discharge. 

Held, furtherthatO. 21, R. 15, C. P. Code, did not 
confer an unconditional right on one of the decree- 
holders to execute the decree, that such a right was 
subject to control by the executing Court, ^at the 
above rule did not affect S. .7, Limitation Act, and that 
the application for execution was not barred by limita- 
tion. A.l.R. 1931 Lah. 5=130 Ind. Gas. 403. 

— -’S. 7— Joint decre^holders. 

Where a joint decree for possession of land and demoli- 
tion of a construction is passed in favour of a major and 
a minor although their interests were distinct and separate, 
the major cannot give a valid discharge for the minor 
and, therefore, an execution applicatiin by the minor 
within three years from attaining majority is not barred. 
118 Ind. Gas. 229=1929 A.L.J. 72=A.I.R. 1929 AH. 
207. 


Adult certificate-holders are not competent to give a 
valid discharge to the judgment-debtor without the 
concurrence of the minor decree-holders. 

Where the certificate under Act VII of 1889 was issued 
in the name of all the decree-holders and where the decree 
was passed in the name of the adult son and the widow 
of a deceased person and his three minor sons represented 
by their adult brother as their guardian. 

Held-. Suhrawardji, J., (Gontra).— S. 7 of the Limitation 
Act contemplates a case wlicre a decree-holder holds 
such a legal character as to be able in law to give discharge 
on behalf of his co-dccrcc-holders. 17 A.L.J. 649, 
Foil. O4 Ind. Gas. 204=51 Cal. 566=A.I.R. 1924 
Cal. 710. 

S. 7— Joint decree-holders. 

W^erc two of three joint execution creditors are minors 
the other execution creditor who is sui juris is not 
competent to grant a valid discharge so as to bind the 
interest of the minors. 78 Ind. Gas. 285=A.LR. 
1924 Lah. 681. 

• s, -j — Joint decree-holders — Decree in favour 
of major and minor members of joint Hindu family 
— Discharge — Limitation. 

Where a decree is in favour of major and minor mem- 
ber of joint Hindu family the manager has the same power 
of dealing with the decree and granting a discharge to 
the debtor as he had before the debt merged into the 
decree. S. 7 of the Limitation Act treats the suit by 
joint creditors on the same footing as an application by 
joint decree-holders and contemplates that one oint 
creditor can be empowered to give a discharge without 
the concurrence of the others. That power could not 
be given by a minor after the decree in his faovour so 
that the section contemplates an authority apart from aM 
anterior to the decree. {i9*3) M.W.N. 288=13 M.L.T. 
304=18 Ind. Cas. 723. 


7— Joint docroe-holdera — ^Jelnt decree — 
Minor dan^^tere — lime 


One of leveral minor Mahomedan daughters, who are 
joint decree-holders, cannot after atuiniug majority 
give a discharge without the concurrence of others. 
See^ 7 will, theefbre, apply and time will not run 
mintt any of them till au of them become major for 
the puipote of the execution of the decree and it would 
m diffoence that there was a next friend who had 
Inetiti^ the niit on minor’s behalf, iig Ind. Cas. 
a34=A.I.R. 1929 Lab. 467. 


adnit 


not 

of a Joint Hindn &mily— 
^ livo n valid dlachargo. 


A joint decree waa pHMd in favour of three pertons, 
two of whom yme minon. It was not proved that the 
decree-bolden were memben of a joint undivided Hindu 
family, nor whethor they were livii^ the Mitak- 

ahara or Dayabhaga School of Hindu Law, nor whether 

Oa mi^r member waa aetiag aa karta of a joint Hindu 

wktfh Shi. 


S, 7— Joint decre^holdora— Diacharge by. 

If one of several decree-holders can give a discharge 
without the concurrence of others, S.7 applies. The 
cases in which one decree-holder can give a discharge 
binding the other decree-holders must be decided by the 
substantive law of the parties, at M.L.J. io88=to 
M.L.T. 370=(i9« i) M.W.N. 420=12 Ind. Cas. 503. 


3, 7 — ^Joint decree-holders . 

One of the two joint decree-holders cannot give a 
valid disdiarge of the decree without the concurrence 
of the other. Therefore, such a discharge does not 
prevent the decree-holder from taking advantage of S. 7. 
9 M.L.T. 482 = (j9Ii) 2 M.W.N. 307 = 10 Ind. Cai. 
464. 


- — S a . 7 y 8 — Joisst dnrrwi hnidfir liimlialtnn Act 
(XI of 19^)* 8. 7 — ^Minora — Perrea holdes-a minora 
— AppHcsitlosi to oBocato Aa docroa an behalf of 
aasma of tba Joint dnrrsin hnlitni ■ — iUmUcatloa 
aBoraa for an sUadarga by imit drirroa Tiohfiii- 
8 . ms*f O. P. Coda, 188% or O. n, R. 13, C. P. Ooda 
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1908, not OBO contemplated by S. 8 of the Limitation 
Act of 1877 or S. 7 of the Act of 1908. 

Two minors rcpresrrntrd by a guardian obtained a 
decree in igoi . Applications to execute the decree were 
made in 1904, 1905 and 190G. At those dates one of 

the decree-holders had attained majority, but the other 
was a minor. In 1908 both the decree-holders applied 
to execute the decree as majors. The defendants con- 
tended that the elder dccrec-liolder having attained 
majority, the applications by the guardian had been, 
as to her, unauthorized and the present darkast for 
execution of the decree was barred as regards her. It 
was also contended that as the elder decree-holder was 
able to give a discharge, since her majority, for the decre- 
tal debt, without the concurrence of the minor time had 
run against both under S. 8 of the Limitation Act, 1877 
and certainly under S. 7 of the Limitation Act of 1908. 
Held, that though the elder decree-holder had attained 
majority, the applications made by the guardian is 
next friend of the younger decree-holder took effect in 
favour of both, for by rca.son of the first explanation ol 
Arts. 179. 182, of the Limiuiion Act an application made 
by one of several joint decree-holders took effect in favour 
of all. 

Held also, that the contention under S. 8 of the Limita- 
tion Act of 1877, or S. 7 of the Act of 1908 was inconsis- 
tent with Uic decisions in 20 Bom. 3O3, and 22 A. 199. 
The applicability of 20 B. 383, 22 A. 199 has not ceased 
owing to any change in the words of S. 7 of the Limitation 
Act of 1908. (1909) 12 Bom. L.R. 682a-7 Ind. Cas. 
939 — 34 Bom. 672. 

S. 7 — ^JoinC decro^holder — One of several 

joint decree-holders being a minor. 

Where one of several joint decree-holders is a minor, 
S. 7 of the Limiution Act can save an appliation for 
execution by the minor decree-holder from being barred 
by limitation. That section is not limited to a case where 
the sole decree-holder is a minor, or all the decree-holders 
arc minors. (1901) 5 C.W.N. 767=28 C. 465. Also 
(1904) I A.L.J. 407=1904 A.W.N. 163=27 A. 67. 


S. 7 — Running of limitation. 

Elder brother attaining majority but not being manager 
unable to sue on behalf of minor brother : 

Held, that in such a case, the time will not run agatns 
the minor brother. A.I.R. 1938 Bom. 206=40 Bom 
L.R. 127=17.1. Ind. Cas. 820. 

S. 7 — Running of limitation — Co-mortgagees— 

One of the co-mortgagoe decree-holders a minor — 
Time, if begins to run against adult decree-holders 

.\ co-mortgagee cannot give a valid discharge in- 
respcct of mortgage debt so as to bind his co-mortgagcc. 
Where one of the mortgagee decree-holders is a minor, 
limitation does not begin to run against the major decree- 
holders until the disability of the minor decree- 
holder ceases. 37 C.W.N. 838=A.I.R. 1934 Cal. 1 

(3) — >49 I»d. Cas. 1062. 

S. 7 — Running of limitation. 

Mijority — Suit by two brothers — Elder attaining 
majority more than three years before suit — Time runs 
against younger brother also and the suit is barred under 
S. 7. 39 L.W. 79f,=A.I.R. 1934 Mad. 469=67 M.LJ 
27 =(i 934 ) M.^V.N. 635=58 M. 155=150 Ind. Cas. 76' 

o 

S. 7 — Running of limitation — Death of decree- 

holder — Joint legal representatives — Minority of 
some, whether stops running of time. 

If a decree-holder dies leaving several legal rroresenta- 
tives, one of these alone cannot execute the decree of 
give a valid discharge without the concurrence of the 
others, and if one of them happens to be a minor, time 
for applying for execution of the decree will not inn 
against any of them under S. 7, until the minor attain* 
majority. 

0 . 21, R. 15, C. P. Code does not give an unconditional 
right to one of several dccrcc-holders to ocecutc the 
decree and does not really affect the operation of S. 7 , 
Limiution Act. A.I.R. 1931 Lab. 5=130 Ind. Cas. 403. 


9. Joint promisees. 



. 7— Joint Hindu famUy — Running of limita- 


tion — Adverse possession. 


I S. 7 — ^Joint promisees— Minority of one. 

A payment to one of several Joint promisees is a good 
discharge of the liability. A minor promisee of a pro- 
note cannot sue on it after 3 years, when the adult co- 
promisee allows it to be barred. 36 Mad. 544=13 
M.L.T. 268 =(i 9 > 3 ) M.W.N. 328=24 M.L.J. 333= 
19 Ind. Cas. 12 (F.B.). 

' - S . 7 — Joint promisees — ^Person severally en- 
titled— Sait for possession. 

Where several persons jointly entitled to a certain 
property are dispossessed and a suit is brought for the 
recovery of possession, S. 7 of the Limitation Act does 
not apply if each individu^d plaintiff is entitled to sue 
for bis individual share. 51 Ind. Cas. 797 (Cal.). 


Where co-parceners other than the father or the 
manager are suing, a limitation runs even against a 
minor member of a joint Hindu family as regards adverse 
possession if his father who was joint with him was a 
major at the time that the adverse possession began. > >0 
Ind. Cas. 293=A.I.R. 1928 Lab. 484. 

S. 7 — Joint Hinda family — Running of liml**“ 

tion. 

Where a cause of action accrues to two brothert of a 
joint Hindu family when they are minors, limiution 
runs from the date on which the elder of the two bewi^ 
niajor. 59 Ind. Cas. 662=43 Mad. 842 = 12 M.L.W- 
243=39 M.L.J. 375. 


lO. Rosudng of limitation. 

■ '■S. 7->RanBlng of limitation. 

Where no valid discharge can be given without the 
concurrence of the minor decree-holder by the other 
decre^holders, time does not run against any of them 
till the minor attains majority. A.I.R. 1945 Cal. 3 ^ 7 ^ 
49 C.W.N. 558=80 G.L.J. 198. 


II. Setting aside alienation. 

Su also LIMITATION ACT, S. 8— REVER- 
SIONERS. 

S e 7 — Setting eside aUemtiotte 
Sons of daughter of last Hindu male^holdct^Hde 
cannot give vidid dischaigc on behalf of ymingcr-;^ 
are joint tenant*— Suit by tons one major and one mmof 
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to set aside alienation by their mother and for possession — 
Limitation did not begin to. run until all persons entitled 
to sue became majors. A.I.R. 1944 Mad. 5i2 = (i944) 

2 M.L.J. ii7a=57 M.L.W. 459=1944 M.W.N. 516. 

S. 7 — Setting aside alienation — Hindu minor 

barred — Alienation by mother guardian — Suit to 
set aside alienation — Suit barred against elder 
brother — Whether barred against younger. 

There can be no doubt that the right of the members 
of the joint Hindu family consisting of two brothers 
to institute a suit to recover the property alienated by 
their mother as their guardian and in the possession of a 
third person is a right jointly enjoyed by them and they 
must be regarded as persons jointly entitled to institute 
the suit. There is no justification for holding that the 
manager of the joint Hindu family consisting of thc'se 
two persons is not capable of giving a discharge or re- 
lease of the right to institute such a suit. On the failure 
of the cider brother to institute a suit within the period 
of limitation prescribed for a suit by him, the right of 
suit for the recovery of this property becomes barred not 
only against him but also against the other members of 
the Hindu joint family and it cannot be said that the 
younger brother has a separate individual right to 
institute such a suit. A.I.R. 1941 Oudh 165*1940 
O.W.N. 1237=1941 A.W.R. 12=191 Ind. Gas. 825. 

S. 7 — Sotting aside alienation — Eldest major 

brother not acting as manager — Suit by other 
brothers to set aside alienation by fother within 
three years of their attaining majority. 

• 

Where, in a joint Hindu family, the eldest major 
brother never acted as the manager and could not 
have given a valid discharge without the concurrence 
of other brothers, a suit by other brothers to set aside 
an alienation of the joint family property by ihcir father 
instituted within three years of their atuining majority 
is not barred by time. A.I.R. 1938 Bom. 500=40 
Bom.L.R. 1029=179 Ind. Gas. 33. 

S. 7 — Setting aside alienation — Alienation** by 

mother of two minor sons — No other property 
belonging to minor brothers as members of joint 
familt and they maintained by aunt — Presumption 
— Suit by elder brother after more than three 
years after attaining majority to set aside alle« 
nation. 

It is correct to say that he presumption under the 
Hindu Law is that ordinarily the eldest brother would 
be the manager of the joint family, but where in a case, 
the evidence shoes that excepting the property sold by 
the mother of two minor sons there was no other pro- 
perty as such which belonged to the two brothers as 
membert of the jojnt family and the two brothen were 
actually thrown on the streets on the dca h of their 
father and for a long time they were being maitntained 
by their aunt it cannot be held that the ordinary pre- 
■umptioDy which arisesi n the case of a joint Hindu fomily 
posseued of ancestral property, that the eldest brother 
mvist be deemed to be the manager of the family and its 
p r op ert y, can apply to such a case and the suit 11, there- 
lore, buied only against the elder brother and not as 
against the younger brother. A.I.R. 1938 Bom. 393 = 
40 Bom.L.R. 521 = 177 Ind. Cai. a86. 

- ' S. 7 — SeWlug aaldo aEs nati oo — AUcoatiaa^of 
pi i op s ity hsiosiging to tUmdu minors by their 
Mi ot h a f S uit by mioon to aot maids 

Wben^ durii^ the minority of four undivided Hindu 
btotben tbeir mother sold land to their joint 


family and afRi- the expiry of more than three years lioiu 
the date on which the eldest brother had attained majority, 
the other brothers instituted a suit to set aside the sale ; 

HeU, that as the eldest brother was llie manager 
of the family, and was, as such, capable of giving a 
discharge without the concurrence of his younger brothers, 
lime ran from the date when the eldest brother attained 
m.ijoriiy and the suit was time-barred. 

The presumption is that the eldest brother, when 
he is the senior adult member of a joint family consisting 
of himself and his younger brothers is the family manager 
and the fact that at some time or other, he did not live 
with his brothers but at some distance is not suflicicnt 
to rebut this presumption and to render S. 7, inappli- 
cable. 4.4 L.W. 479 =(i 936) M.W.N. i i28=.'\.I.R. 
1936 Mad. 914=165 Ind. Gas. 656. 

S. 7 and Art. 44 — Sotting aside — Alienation — 

Sale by mother as guardian-Suit to set aside 
sale — Cause of action, when arises for minor — ' 
Limitation against eldest son — Bar, if operates 
against younger son. 

A suit to set aside a sale of a family property \sithoui 
necessity by a Hindu mother acting as natural guardian 
of her sons is barred under S. 7 and Art. 44, if instituted 
after three years of the eldest son’s altainiiig majority. 
Where the eldest of the sons is capalde of giving a dis- 
charge within the meaning of S. 7, when the bar of limi- 
tation operates against him, it will so operate against bis 
younger brother also. A.I.R. 1935 Bom. 259 = 37 
Bom.L.R. 225=157 Ind. Gas. 592. 

Ss. 7, 6 — Setting aside alienation — Personal 

right — ^Joint family — Alienation by mother svithout 
legal necessity — Failure of elder son to sue within 
three years of becoming major — Whether debars 
younger son from suing to set aside sale. 

The manager of a joint Hindu family is supposed 
to represent the interests of the co-parceners in all matters 
which arc for the benefit of them as a whole, but he 
cannot prejudice the personal right of any one of them 
by his inaction. The right of a Hindu son to impeach 
a sale executed by his mother without legal necessity 
is personal to him and the failure of the elder son to sue 
within three years of his attaining majority does not 
debar the younger from instituting the suit, even though 
the elder may be the manager of the joint family. 15 
N.L.J. 87=141 Ind. Gas. 520. 

S. 7 — Setting aside alienation — Applicability 

to suits for setting aside transfers. 

Section 7 has got no application to any but the cases 
to which it Is made applicable, namely, to debts and to 
execution of decrees. Therefore the fact that the manager 
of the family would have granted a discharge of a debt 
due to the family does not mean that the claim of each 
individual member of a joint Hindu family is barred 
because the karla or manager did not choose to institute 
a suit to avoid any tranid'er that any other member 
could challenge. A.I.R. 1931 All. 398 = 133 Ind. Gas. 
« 55 - 

— S. 7 — Jidnt Hindu family— Setting aside alie- 
narion. 

The ri^t to impeach an alienation bv father or mana- 
ger of a joint Hindu family is an individual right enjoyed 
•everally by each of the joint members of the family an 
oon^uently a suit by one of the several members of the 
fomily is m ai n t ain able, and if certain members are minor s 
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on the dale of alienation any one of such minor members 
can bring the suit within three years of his date of majority. 
1930 A.L.J. 852 c=A.I.R. 1930 All. 861. 

~‘~S. 7 — Joint Hindu family — Setting aside alie- 
nation — Declaratory suit by major member — 
Time-barred suit by major plaintiff — Suit barred 
against minors as well. 

Plaintifls brought a suit for declaration to the effect that 
a mortgagc-dcccl executed by ihclr deceased guardian 
during their minority was not binding on them. Plain- 
tiffs were members ot a joint Hindu family. One of them 
was major while rest of them were minors. The major 
plaintiff was the man.iging member of the joint family 
and the suit was Hied by him on his own behalf and on 
behalf of the minors. He had, however, filed the suit 
more than three years after the attaining of his majority 

Hdd, that the suit of the major plaintiffs and so also 
of the minors was barred by limitation as the manager 
(tljc major plaintiff) could give a valid discharge and 
acquitance of the claims without the concurrence by the 
minor members. 38 Mad. 118 and A.I.R. J921 Horn. 
289, Foil. ti,j Ind. Gas. 59=A.I.R. 1929 Lah. 14. 


S. 7 — Settmg aside alienation — Right to chal- 
lenge alienation is a personal right of every co- 
parcener. 

The right of avoidance, or of challenging an alienation 
is a personal right which every co-parccncr enjoys in 
virtue of his position as such co-parcener in a joint family 
owning joint or ancestral property and its non-enforce- 
ment docs not depend U{>on the sweet will of any parti- 
cular individual It it the birth right of every member 
and cannot be therefore taken away by anything done or 
omitted to be done by another member of the family, 
unless that another can bind the other. A minor co-par- 
cener is not bound by the mere failure of the major co- 
parccncr to avoid the alienation within 3 years of his 
attaining majority. cxpeciaUy where it is found to be 
not supported wholly by necessity and therefore not 
binding as against him. 88 Ind. Gas. 268=A.T.R. 1923 
Nag. 385. 

S. 7 — Settifig aside alienation. 

Suit by minor sons to set aside mortgage of anccstra. 
property by father — Minor brother of vendor living 
at the time of mortgage — Sons can get no benefit thereby. 
1 Lah. 558, Foil, 63 Ind. Gas. 760=3 Lah. 99=A.I.R. 
1922 Lah. 275. 


— S. 7— Joint Hindu family — Setting aside alie* 
nation. 

If the eldest brother, who Is naturally the managing 
member of the joint family, does not bring a suit within 
time to set aside an alienation, any suit by a younger 
brother would be barred inasmuch as the suit is barred 
against the elder brother. 38 Mad. u8, Foil. 106 
Ind. Gas. 863=1927 M.W.N. 911= A.I.R. jgaO Mad 
42=53 M.L.J.677. 

- - S. 7 — Setting aside alienation. 


~ S. 7 — Setting aside alienation — Role explained 

The plaintiffs sued to recover possession of lands after 
setting aside the sale-deed passed by their mother during 
their minority. The plaintiffs were brothers, members 
of a joint family. One of them was more than 21 years 
of age and manager of the joint family ivhen he filcdc 
the suit. 

Heldy that he could have given a discharge and acquit- 
tance of all claims against the defendants without the con- 
currence of the other plaintiffs as manager of the joint 
Hindu family and so the entire suit was barred by limi- 
tation. 


A suit brought by the younger son to recover property 
of his father passing to a third person after the father’s 
death within three years of attaining majority is not 
barred by limitation, although the elder son attained 
his majority more than three years earlier and had 
taken no steps to question the alienation. 98 Ind. Gas. 
5 o 8=A.1.R. 1927 All. 188. 


S. 7 — Setting aside alienation. 


A suit brought by some sons within three yc.irs of their 
majority to set aside alienation by father is not barred 
though one of the sons had long before three years reached 
fnajority, lo Mad. 436 and 83 Mad. 118, impUccUy 
overmlcd. 93 Ind. Gas. 216=48 All. 152=53 LA. 36= 
24 A.L.J. 97 = 1926 M.W.N, 197=3 O.W.N. 365= 
43 C.L.J. 374=28 Bom.L.R. 851=30 G.W.N. 698= 
A.I.R. 1926 P.G. 16=50 M.L.J. 344 (P.G.). 


Per Fowcelt, J . — The main object of the Legislature 
in S. 7 is to limit the indulgence which is otherwise given 
to minors, so that if there are several minors who can 
claim the benefit of S. 6 that concession docs not extend 
to cover the whole period of time up to the youngest of the 
minors becoming a major, but can onW be availed of by 
the eldest of them. 38 Mad. 118, Foil. 59 Ind. Gas. 
759=45 Bom. 446=A.I.R. 1921 Bom. 289. 

— — S. 7 — Setting aside alienation — Individoal riglit 
to set aside alienation by father. 


The rights of Mahomedan co-heirs to set aside alie- 
nation made by father are independent of each other. 
The fact, therefore that the eldest brother of the 
minor plaintiff can no longer sue does not affect the 
right of the plaintiff to sue. 122 Ind. Gas. 92=A.I.R- 
1929 Lah. 582. 


— — S. 7-^tting aside alienation— Alienation by 
lather Elder son attaining majority but not 
questioning Jt — Suit by younger son within three 
his attaining majority is not barred. 


xa. Miscellaneous. 


u 7— Period for suit. 


A Suit brought by the son within three years of his 
attaining majority to avoid the sale effected by his father 
15 not barred by limitation although the elder son attained 
DI8 majority more than three years earlier and had t^cn 
question the alienation. A.I.R. igafi P.G. 

31— *4 M.L.W. 475=1926 
M.W.N. 767=A-I.R. 1926 Mjul. 1190=51 M.L.J. 845. 


The period of limitation prescribed for a suit of the 
nature to which the provisions of Ss. 6, 7 and 8 of tlw 
Limitation Act apply must be taken to be the periM 
reckoned on the basis of the time provided for by the 
schedule and also of the provisions of S. 8 of the 
81 Ind. Gas. 484*11 O.L.J. Q97=A.1.R. 19*4 
385. 


UMITATION ACT (1908), S. 7—12. Miscellaneous* 


674 



— S. 7 — ^Miscellaneous — Discharge by Receiver — 
Receiver of decrc^holder’s estate — l^ht to give 
valid discharge. 

Where in a suit between partners some of whom were 
minors a Receiver was agpointed with full powers to 
realise the decree debts of the firm, 

Held, that the decretal debts vested in the receiver 
on the date of the appointment and from that date he 
was competent to give a discharge. An application for 
•execution more than 3 years after the appointment of the 
Receiver will be barred. 18 C.W.N. 138=20 Ind. Cas. 
701, 

— S. 7 — Miscallaneons — ^Idol — Shobalt. 

S. 7 cannot be construed in such a way as to regard 
an idol as a perpetual infant with the shebait as its Manager, 
la C.W.N. 805=3 Ind. Cas. 93. 

' S . 7 — Miscellaneous — If Court bound to raise 
ex proprio motu the special plea in party’s favour — 
'C.P. Code, S. 115. 

A Court is bound to throw out a suit or application 
filed after the period of limitation, but is not bound to 
protect the interest of a party by raising ex proprio molu 
the point whether he is entitled to proceed out of time 
by reason of some special provision of law, e.g., S. 7 of 
the Limitation Act. 17 C.W.N. 667=18 Ind. Cas. 391. 


S. 8 — Revival of right to sue — Revival of right 

to sue may occur when previous satisfaction is 
nullified. (Cas^law fully discussed). 

Ordinarily limitation runs from the earliest time 
at which an action can be brought and after time has 
commenced to run there may be a revival of a right to 
sue when a previous satisfaction of the claim is nullified 
with the result that the right to sue wliich had been 
suspended is re-animated. Whenever proceedings are 
being conducted between the parties bona fide in order 
to have their natural rights and obligations in respect 
of a matter finally settled tlie cause of action for an 
application or for a suit the relief claimable wherein 
follows naturally on tlie result of such proceedings should 
be held to arise only on the date when those proceedings 
finally settle such rights and liabilities. 79 Ind. Cas. 
520=39 C-L.J. 40=.\.I.R. 1924 Cal. Goo. 

S. 8 — Right to extension. 

Where any Court is of opinion, on the true construction 
of a document, that it is taken in the name of a minor 
or in the name of a minor acting by his guardian, then 
the minor has got three years from attaining his majority 
within which to bring his suit on the document. But if 
on the other hand, a Court is of opinion that the docu- 
ment is taken solely by the guardian, then that extended 
period would not be open for the benefit of the minor. 
10 Bom. 241, Foil, too Ind. Cas. 95 = 50 Bom. 831 = 
28 Bom.L.R. 1431 =A. I. R. 1927 Bum. 61. 


- ' S. 8— Alienation by Hindu father. 

A suit brought by younger son to set aside alienation 
by father within three years of his attaining majority, 
though the elder son had attained majority more than 
three years earlier and had allowed his claim to set aside 
the alienations to become barred, is not barred. A.I.R. 
1926 P.G. 16, Foil. 109 Ind. Cas. 572=51 Mad. 627 = 
-aS M.L.W. 311 = 1928 M.W.N. 7o8=A.I.R. 1928 Mad. 
1055=55 M.L.J. 3©. 

— S. 8 — Cause of action in minority. 

Where plaintiff is minor when cause of action arises 
time does not run against him until minority is over. 
1929 A.L.J. 1233=A.I.R. 1929 All. 963. 


S. 8 — Scope and effect. 

S. 8 of the Limitation Act provides that, in those case, 
in which the application of S. 6 of the Act results in an 
extension of the period prescribed by Schedule I, that 
extension is not to be for more than three years after the 
cessation of the disability. If on the other hand, the 
original period prescribed by Sch. I expires more than 
three years after the termination of the disability then, 
up to the date on which tlic limicatiun prescribed by 
that schedule expires, there is no question of any exten- 
sion of time and S. 8 will not operate to curtail the period 
oflimiiatioon. A.I.R. 1948 Oudh 351. 

S. 9 


8. 8 — Minority — Adverse possession — Title 

when complete. 

Title by adverse possession against a minor is not - 
•complete before the end of three years after his attaining 
majority. 33 Mad. 366 = 20 M.L.J. 355=7 M.L.T. 
140=5 Ind. Cas. 84. 


8 . 8 — ^Period for suit. 

The period of limitation prescribed for a suit of the 
nature to which the provisions of Ss. 6, 7 and 8 of the 
Linutation Act apply must be taken to be the period 
reckoned on the btuis of the time provided for by the 
acbedule and also of the provisions of S. 8 of the Act. 
Ind. Cai. 484=11 O.Lj. 297=A.I.R. 1924 Oudh 

385. ^ 


Where an application for execution was made by the 
(guardian ad ItUm of a minor the minor had attaint 
coajority, but the latter ratified the application with 3 
years of his attaining majority : 

HM, that the ratification renderad the plication 
valid from the date of ratification. 39 P.L.K. 290= 
AJ,R. 1931 Lah. 600=135 Ind. Cas. 207 (2). 

10— P. Y. D <— 23 


Synopsis* 

Is Advssse possession* 

2* Applicability* 

3s Disability*’’ 

4. Execution proceodingSs 
5* Limitation, when begins to ran* 
6* Reversioners* 

7* Scope and effect* 

8s Suspension or revival* 

9s Miscellaneous. 


I. Adverse possession* 

Ss 9i Art* 141 — ^Adverse possession against 

Hindu last mal^holder— Intervention of 
es late-— Effect * 

Where advene possession commences to run against 
the last male owner himscU; the intervention of the 
limited csuic will not prevent lime running and will 
not enable the reversioner coming after the limited 
owner to lay that he has got a fresh cause of action on the 
death of the owner of the Umited estate* AIR icua 
Oudh 303=1942 O.W.N. 191-1942 .VW.R. 139=200 
Ind* Gas. 265* 
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LIMITATION ACT (1908)^8.9 — i. Adverse possession. 


■ S« 9 — Adv^rfio possession, interruption of— 
Co-shar^T»— Ouster of, by stranger — Subsequent 
acquisition of ownership Co a portion of the pro* 
perty. 

Where a pcr*<)n Ihit l oqun to lu>ld possession of land 
a<lsrr>cly lo two c <»-sliarcr>, each being the ov^M)cr ol a 
nv‘iciv, and l)* li*rc* tlic cvpiiaui^o t^l ihc statutory period 
of liiiuiaiku!) sui ( I t’lU (n line nimcty upnn the death of its 
ouorr» hi> po>M“ssi<io tofitinu^s lo be adverse to the 
owner of tlu* olher Tiimciv, although he has become 
j<iHnly ini<T<‘>n*d v%itli the other, .jb I.A, ?85 — lo L.W. 

M A\ -N. CW.N. 346^38 M.LJ* 

313=18 A.LJ. 574 — ;>3 Ind. Cas. 901 C 1 ^*C.)* 

S, 9 — Adverse possession as against vatandar — 

Tbic not fully prescribed — Death of the vatandar 
and succession of minor. 

W here a person was in adverse possession against one 
vatandar fnr seven \ears and the vatandar died and 
was $uccec(le<i l)v a minor, the sucr^^sor's minority will 
not Slop limitaiion that had already commenced to run 
in favour <jf the perion in adverse possession. (1904) 
7 Uum.L.R. J33. 

2. Applicability. 

S. 9 — Applicability'- Cause of action rcfnaming 

cancelled till certain event. 

Section 9, Limitation Act contemplates eases where the 
cause of action coniinues to exist. S. 9 cannot apply 
to eases where the eausc of action is cancelled by subsc* 
qiient events. A.I.R. 1943 N€ig. i7BsftI.L.R. (1943) 
Nag. 422= 3943 N.L.J. 159 = 207 Ind. Cas. 214. 

S. 9 — Applicability. 

Assuming that the words ' to sue * in S. 9 include 
an application for delivery of possession, the section 
conicniplaics eases where the cause of action continues 
to exist. It cannot apply to eases where the cause of 
action is cancelled by reason of subsequent events. A.I.R. 
1935 Cal. 333=62 C. 66= 158 Ind. Cas. 191. 

■ S, 9 — Proviso — AppUcabUity. 

The proviso to S. y applies only lo an administrator 
under the grant of letters where he is a debtor of the 
deceased. 1 1 Bom.L.R. 1 187=4 Cas. 283. 

S. 9 — When applicable. 

S. 9 has no application in a case where the plaintiff 
who institute the suit docs not derive his right to sue from 
or through the person who was dispossessed, e.g where 
a son adopted by llie widow sues for recovery' of possession 
of prt»periy from wliich the adoptive mother was dis- 
possessed. (191^5) 9 C.W.N. 795 “^ C'L.J. 87. 

3. DisablUty 

Ss. 9 and 15 — ‘'Disability’’ — “Inability** — Alien 

enemy— S. 9 of the Limitation Act cov^srs the case 
of an alien enemy who is disbarred from suing in 
consequence of a declaration of war. 

The general rule is that once a limitation has begun 
to run, a subsequent ‘Disability’ to sue will not avail 
to stop it in the absence of express statutory provision. 
Ver Sanderson, CJ. The Legislature in enacting S. 9 
of the Limitation Act did not mean the same thing 
by the use of two words “disability** and “ Inability . 
An express statutory provision on a particular matter 
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wuuld have the effect of overriding any common law 
rule regarding the same. Per Woodrofe^ 15 of the 

Limitation Act refers to orders of Civil Courts and not to 
the ease of an alien enemy is prevented from suing owing 
to a declaration uf war. 46 Cal. 526=23 C.W.N. 157 = 
47 Ind. Cas. 398. ^ 

S. 9 — “Disability” — Alien enemy. 

S. 9 of the Act makes no exception in favour of alien 
enemies who arc prevented from suing in consequence 
of a declaration of war. The “ disability ** in S. 9 means 
want of .ability and Is quite different from inability to 
sue. 47 Inu. Cas, 122 (Cal.). 

Ss. 9 and 31 — DisablUtyj subsequent— Appli- 
cation of S. 6 to S. 31. 

Limitation once begun to run, cannot stop by any 
subsequent disability and there is no distinction betsveeo 
voluntary and involuntary dixabiiilies. The period fixed 
under S. 31 cannot be e.xtended by an applicatioo ofS^S. 
18 Ind. Cas. 306 (O). 

S. 9 — Inability and disability to sue Distinc- 
tion between. See S. 7. 6 Bom.L.R. 639=29 B. 
68 . 

4« Esecution proceedings. 

■ - S. 9— Execution procec<ling9* 

Under the Indian Law and procedure an original 
decree is noi suspended by presen tat in*', of an appeal 
nor is its operation interrupted when the decree on appeal 
is one of dismissal. 

Where a decrcc^holdcr purchases a property in exe- 
cution but loses possession of the same in a separate 
suit by a third party, his fresh application for execuiioa 
or for revival of execution, if one is maintainable, must 
be filed within three years of the trial Court’s dcct^. 
107 Ind, Cos. 42 = 50 All. 211=25 A.L.J. 937=A.LR* 
1928 AIL 46. 

S. 9 — Execution proceedings — Injunction 

ordered by High Court conditionally on paying 
interest from dismissal of suit— Time for recover^ 
ing interest runs from dismissal of suit* 

The respondents filed a suit calling in question the • 
validity of petitioner’s decree against a common debtor 
JV' and for an injunction to prevent petitioner from 
drawing an amount deposited by Af. The respondent »• 
suit was dismissed by the Subordinate Judge on 22na 
December, 1915, and the High Court ordered a new 
trial on igih October, 1916. Previously on 28ih Jan- 
uary, 1916, the High Court granted an injuncuon on 
condition that the respondents paid 9 per cent, interest 
to the petitioner from 22nd December, 19^, 5 > date 
of the dismissal of their suit by the Subordinate 
On 28ih October, 1939, the High Court finally dismissed 
the rcspondcnt*s suit. On tst October, 1920 the injuni> 
tion was dissolved on an appeal to the Privy Council- 
being abandoned. The petitioner applied for execution 
iogcUicr wilii g per cent, interest on 23rd February, 1922^ 

The appellant clearly could, from 22nd Decemb^> 
1915 to 19th October, 1916 (at least) the dale when the 
High Court ordered a re-trial, seek execution, it is 
extremely doubtful whether having regard to S. 
Limitation Act, any deduction ought lo be made In favour 
of the appellant and the application must fail on the poi^t 
of limitation. 104 Ind. Cat. 750=1927 M.W.N. 5 ^ 9 ^ 

39 M.L.T* 394=A.I.R, 1927 Mad, 927* 
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9 — ^Execudon procoedings. 

Where the creditor fails to execute decree, the time 
taken to prove his v/ill cannot be excluded in calculating 
the period for execution of decree. 79 Ind. Cas. 284=* 

I Bur.L,J. iga^A.l.R. 1923 Rang. 98. 

Limitation^ when b^;ms to rnn, 

S. 9 — Limitation, when begins to run — Where 

cause of action not arisen limitation cannot 
begin to run. 

It is a fundamental principle that limitation always 
Implies an existing cause of action and unless the cause 
of action for a suit has arisen limitation for such suit 
cannot begin to run. A.I.R. 1946 Nag. 277 = 1946 
N.L.j. 690=I.L.R. (1946) Nag. 159. 

- I S. 9 — Limitation, when begins to run — ^Time 
runs froc*. the knowledge of order. 

Where an order has been duly issued and a party 
is apprised of that order, time will run, even though 
it is directed that a notice of an order shall be sent. 

The appellant knew of an order of an Official Receiver 
rejecting the proof of her debt in 1926 by 1927. She 
appealed in 1930, and urged that her knowledge was 
immaterial so long as formal notice was not conveyed 
to her as required by the High Court Rules : 

Htld, that the appeal was barred. 40 L.W. 145= 
67 M. 1030=68 M.L.J. 65=A.1.R. 1935 Mad. 149= 
(1935) M.W.N. 176=153 Ind. Cas. 167. 

Reversioners. 

I 8. ^^Reversioners. 

The right to sue for a declaratory decree is vested 
in the whole body of reversioners in existence at the 
time of alienation jointly and severally and time begins 
to run simultaneously against them all and no subsequent 
disability stops it. 22 All. 32 (F.B.), Diss. ; 21 P.W.R. 
1907 ; 22 P.R. 1907 ; 41 Mad. 659 (F.B.), Foil. 90 
Ind. Cas. 1022=26 F.L.R. 695=A.I.R. 1925 Lah. 654. 

■ S. 9— Reverslonor — Salt for possession — ^Tlme, 
once it b^ins to run cannot stop running. 

The father of plaintiff filed a suit during thr lifetime 
of the widow to set aside alienations by her. The suit 
was held to be not maintainable as he was held not to be 
the nearest heir, but another B. After the widow’s 
death B brought a suit to recover posseuion of the pro* 
perties. But he was found not to be a retersioner at all. 
Then plaintifT filed another suit for possession of the 
properties more than t2 years after the death of the 
widow. 

Hiid, that limitation when it once begins to run cannot 
stop running ex^t in the particular exception mentioned 
in S. 9 of the Limitation Act. 35 All. 227, Foil. 70 Ind. 
Cas. 446=16 M.L.W. 529=A.1.R. 1923 Mad. 108= 
44 M.L.J. 67. 

'RowrsieiMr ■ Suit to docloro oa odoptloa 
’Nsonat rovsrsiimer for homing to sue 
Mt by oast rmsIoM, bom after edoptlois— 
No Cresh erase of 

A suit for a declaration that an adoption it invalid 
ii a rep^utive suit which the nearest reventoner 
II entitled to bring on behalf of the vrbole body of rever- 
bom and unborn* within the period prtKribed 
in Art. 1 18* and time begini to run from the time the 
adoption becomei known to the plaintiff. 



The fact that the nearest revenioner did not bring 
the suit because he had been bribed to give his consent 
to the adoption and that the next reversioner was l>orn 
after the alleged adoption and before tlic suit hail become 
barred under An. n8, would not give him rtiiy fresh 
cause of action or stop time running which had liegiin 
to run against the whole body of reversioners from ilie 
date of the adoption. 6o Ind. Cas. 98^44 Mad. 2i8« 
A.I.R. 1921 Mad. 380=12 M.L.W. 499=29 M.L.T. 
43=39 M.L.J. 621. 

— Ss 9 — Reversioner* 

When lime once begun *0 run against a reversioner 
for contesting the validity of an alienation of ancestral 
property no subsequent disability lu sue on the ground 
of minority of another reversioner, can suspend it. 61 
P.W.R. 1915=144 P.L.R. 1915 = 29 Ind. Cas. 761. 

7. Sope and effect. 

^ " S. 9— Scope and effect of the rale in — Suit for 
possession on mortgagor entitling mortgagee to 
possession on defaulf in payment of interest— 
Payment and acceptance of interest after dae 
claces~£ffect on starting point* 

While the p.'Inciple laid down in S. 9 of the Limitation 
Act cannot be disputed, il is subject to certain exceptions 
Even where lime has begiin to run, it can be stopped 
provided the cause of action which had given the right 
to sue is discharged or in any way disappears. If tlie 
cause of action is discharged the right to sue no longer 
exists and consequently the time will no longer conCmue 
to run. 

Where a mortgage provides for the mortgagee obtain** 
ing possession in case orderauli in the payment of interest 
and there arc defaults but the interest is subsequently 
paid and accepted by the m^irtgagee and a suit for 
possession is brought more titan 12 years after the cxecu* 
tion of the mortgage but within twelve years of the last 
default, the suit would be in time. The right to sue 
arising on defaults were satisfied by payments and tlie 
cause of action having been discharged, the time for 
limitation would no longer continue to run. A.LR* 
1950 Ail. 526. 


9* ficopo and effect* 

Per CarmVA,y.— Section 9 fixes the conditions and not a 
period of limitation to a creditor's right to present an 
insolvency petition. No pcrio<l is fixed by tfie Insolvency 
Act for presenting an insolvency petition. What the 
Act provides is that a creditor shall not be entitled to 
present a petition grounded upon an act of insolvency 
which occurred more than three months before, which is 
quite a diflerent thing from saying that a petition may 
presented within three months from the commission 
of an act of insolvency. (1935) M.W.N. 685=42 L.W* 
330=69 M.L.J. 2e3=A.I.R. 1935 Mad. 857 = 58 M. 
794 = 158 Ind* Cas. 1 (F.B.). 

■ -S* 9--5capo and effect* 

Section 9 prescribes that once time has begun to run* 
no subsequent disability or inability to sue stops it. 25 
A.L.J. 86i=A.I.R. 1927 All. 818. 


^-*Scop2 and effect — Snccetalon of limited 


Limitation having once commenced to run in the 
lifetime of a full owner cannot be taken to be suspended*. 
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LIMITATION ACT (i>o8), 

if he dies and is succeeded by a limited owner. 92 Ind. 
Cas. 177 = 5 44^=7 P-L.T. 393=1925 P.H.C.C. 

343»A.LR. 1926 Pat. 192. 

S# 9 — Scope and effect of — Time, loterruptioii 
of— Satisfaction of claim— Annulment of — Subse* 
quent cause of action. 

^“iOrtain disputes btlv.een a principal and an agent 
were rcfcrre<l to arbitration and under the award thereon 
certaiiT moneys were paid by the agent in satisfaction 
of the claim. 1 he agent aflcrsvards sued to set aside the 
proceedings on the ground that they were brought 
about by coercion and succeeded in getting back the 
amount paid. The principal subsequently sued the 
agent to enforce the original liability to account. The 
defendant inUr alia pleaded that the suit was barred. 

tiiat the setting aside of the satisfaction in the 
former proccetlings gave rise to a fresh cause of action, 
and that the suit was therefore in time. 43 M. 845^ 
39 M.L.J. 3i2 = (i92o) M.W.N. 505 = 12 LAV. 240=59 
Ind. Cas. 472. 

— S* 9— Scope futd effect— Tim o—Clotiiinaooa 
■rniuiing of— Merger of interests* 

Once time begins to run for a suit on a mortgage 
there is no suspension of the running of time during the 
period when there has been a fusion of the interests of the 
tuorlgagor and the mortgagee. 35 All. 227=40 I.A. 
74=25 M.L.J. 131 = 13 M.L.T. 437=17 C*W.N. 605 = 

II A.L.J. 3 y 9 “(> 9 » 3 ^ M.W.N. 470=17 C.L.J. 488 = 
15 Bom.L.K. 489=19 Ind. Cas. 291 (RC.)* 

— — S* 9^Scopo and effect— 'Tune^—Contlaiioas 
ronning of — C.P* Code, S* 48* 

The period of 12 years prescribed by S. 48, C.P. Code 
must be computed from the day on which it begins to 
run. The running of time of 12 years under S. 48 is not 
suspended during minor's minority succeeding to his 
deceased father who died after the decree is passed. 
36 Bom. 498=14 Bom.L.R. 387 = 15 Ind. Cas, 829. 


S. 9 — 7. Scope and effect. 680 

In the case of instalment bonds with the stipulation 
of the whole debt becoming due on the failure of pay 
ment of a certain instalment, limitation runs from the 
date of the non-payment of that instahncni unless there 
has been a waiver by the payee or the obligee by the 
acceptance of overdue instalments i ii C.W.N. 903 
not foil. An unregistered instalment bond was executed 
in favour of a Hindu widow. It stipulated for payment 
of money in certain instalments falling due on certaio 
da(« and in the event of default in payment of two conse- 
cutive instalments the creditor should be at liberty to 
recover the entire amount due on the bond. Default 
was made and there was no payment. Shortly after 
the default the widow adopted the plaintiff^ who while 
still a minor, instituted a suit for the recovery of the 
amount of instalments other than the first two, more 
than 9 yean after the first two instalments became dues 

: — That as the cause of action arose on the failure 
of the first two instalments and as under S. 9 of the Limi- 
tation Act, no subsequent disability or ioability could 
arrest the running of limitation, the suit was barred 
under, the three years* rule of limitation under Art. 75. A 
mere abstinence on the part of the plaintiff from bringing 
a suit for the recovery of the whole amount due on the 
failure of payment of the first two instalments docs not 
amount to waiver. 7 W.R. 21 : B.L.R. Sup. Vol. 618 
Ml. 9 C.L.J. 226=36 C. 394=13 C.W.N. 1004=1 
Cas. 49. 

S* 9 — Scope and effect* 

C.P. Code, S. 146 — Attachment — Arrest of time run- 
ning — Fresh start — Bengal Tenancy Act,Sch. Ill, Art. 3 — 
Limitation which has commenced to run does not cease , 
nor is a fresh period given by an attachment made under 
S, 146 of the C.P. Code. Limitation under Art. 3 of 
Sch. Ill, Bengal Tenancy Act, b^ins to run from the 
date of the ouster and an attachment under S. 146, 
Cr.P. Code, docs not slop nor give a fresh period of 
limitation. (1906) 5 C.W.N. 160=28 C. 86 (D.BO- 
Se€ also 1 1 M.L.J. 344=26 M. 410. 

8« Snspeoaion or revival* 


9^Scope and effcct~-Tim^— Continixona 
rajuii&g of — Ruiuiliig« 


Where once time has begun to run against a party the 
subsequent minority of his heirs docs not stop it. 42 Ind. 
Cas. O09 (L.B.). ^ 


9 — Scope and effect — Time — Contiauoiis 
ranning of. 


Where a landlord comes to know of a transfer time 
commences to run from the date of the knowledge and a 
successor cannot compute time from the date of his the 
latter’s knowledge. 5 N.L.R. 28=1 Ind. Cas. 906. 


S. 9 — Scope and effect— Time — Continuone 

running of — Inatalmeot bond — Commencement of 
limitation before minor is vested with right. 

Where limitation to recover instalmcnU due under a 
certain instalment bond had began to run before the 
right to recover those instalments had vested in a minor ; 
the time having once commenced to run the minority 
of the minor could not arrest the running of limitation. 
36 Cal. 394=9 C.L.J. 226=13 C.W.N. 1004=1 Ind. 
Cas. 40. 


” S. 9, Art. 75— Scope and effect — ^Instalment 
bond — Default — Waiver — Cause of acdoa — Hindu 
*vldow— Adoption— Abstinence from suing. 


S. 9 — Snspesssion of limitation. 

Once the period of limitation has begun to run, it 
cannot be suspended unless such suspension is expressly 
provided for in the Limitation Act. A.I.R. 1937 All. 
481 = 1937 R.D. 302 = 1. L.R. (1937) All. 628 = 1937 
A.L.J. 979=*937 A.W.R. 539=170 Ind. Cas. 657* 


S. 9— Suspension or's'evival of cause of action— 

Tests. 

After limitation has b^un to run, the question whethCT 
it can be suspended otherwise than in accordance wim 
S. 9 or other provisions of the Limitation Act admits 
of two conflicting answers ; (1) that there may be * 
revival of the right to sue when the previous satisfaction 
of the claim is nullified with the result that the right to 
sue which has been suspended is animated, and the' true 
test to determine whether a cause of action accrued is^ to 
ascertain the time when the plaintiiT could have mam- 
tained his action to a successful result ; (2) that except 
perhaps in case where injustice has been occasioned by * 
Court by its own act or oversights, there is no scope for 
the application of smy principles of equity in the adna in ^- 
tration of the statute law of limitation, and a revival of a 
cause of section once satisfied or cancelled is foreign to the 
conceptions of the statute law of limitation. A.I.R* 
1933 Bom. 276=35 Bom.L.R, 440=145 Ind. Cas. 190. 

■ S. 9— SnspottsloB or r e viva l of cause of smtio«— 


Snbmersioa of land. 
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The fact that the mortgage property becomes sub- 
me^ed under water does not cause any susperuion of the 
period of limitation for a suit to enforce the mortgage. 
A.l.R. X933 Pat. 693^146 Ind. Cas. 856. 

Ss. 9 and 15 — Time — Suspension of — Pendencry 

ot insolvency proceedings. 

It is not open to a plaintiff suing on a pro-note to 
deduct tbc time during which insolvency proceedings 
were pending against the defendant. S. 15 of the Limi- 
tation Act does not apply so as to save limitation in a 
case where a suit could have ben instituted with the leave 
of the Insolvency Court. 42 Mad. 3i9«=36 M.L.J. 104 
*“25 M.L.T. 247“*(i9i9) M.W.N. 698*“49 Ind. Cas. 
625. 


9. Miscellaneous. 


' ~ S . 9 — Appolntmeat of Receiver. 

Where the Receiver, or the Proprietors, or both 
jointly, could take steps to recover khas possession. 

Held, the mere appointment of a Receiver could 
not prevent the statute of limitation running. 76 Ind. 
Cas. 511=38 C.L.J. 220saA.I.R. 1924 Cal. 118. 


■ S. 9 — appeal — ^FaRnre to file 
decree copy — If suffiolent cause for extension e f 
tima. 

Failure to present the decree copy in an appeal within 
the time allowed for appeal amounts to not filing the 
appeal at all and time cannot be extended especially when 
toe opportunity once granted, was lost. 2 P.W.R. 1914= 
25 P.L.R. 1914—23 Ind. Cas. 319. 


■ 8. § — Mlarallaneaua F.vffnptions. 

Exemptions not covere 4 by Ss. 9 and 14 and the other 
sections should not be imported by Courts to relieve a 
party from the bar af limitation. 71 Ind. Cas. 495“* 
4 L^. 90—A.I.R. 1924 Lab. 40. 


X. Applicability and scopo. 

— — S. 10 and Art. 98 — Applicability — Suit agsdnst 
legal representative of guardian of minor’s pro- 
perty for amount taken by guardian from minor 
and not repaid by him. 

A suit against the legal representative of a guardian 
of minor’s property for an amount taken by the latter 
from the minor while he was his guardian and which 
had not repaid, is governed not by S.io of the Limitation 
Act but by Art. 98 of that Act. S. 10 is inapplicable to 
the suit as a guardian of property appointed under the 
Guardians and Wards Act is not a person in whom pro- 
perty is vested for a specific purpose. He is however a 
trustee within the meaning of the Limitation Act as 
that term is widely used in that Act in its generic sense to 
oover every variety of trust including, not only trusts 
proper, but also all obligations in the nature of a trust, 
save only those expressly excepted by tlie definition given 
in S. 2 (ii). Therefore Art, 98 of the Act applies to the 
suit. I.L.R. (1948) Nag. 794=A.I.R. 1949 Nag. 235 = 
1949 N.L.J. 154. 

S, 10 (as amended>~Applicability — Transfer of 

andowered property for value. 

S. 10 (as amended) of the Limitation Act applies to 
transfers of endowed property which are not for value. 
Transfer for value are outside that section. 54 C.W.N* 
960. 


■ ■ S. 10 — Applicability — Suit to recover trust 
property — Trustees fraudulently dividing it among 
themselves. 

Where properties have been conveyed to trustees upon 
express trust for a deity and the trustees fraudulently put 
an end to the trust and divide the properties amongst 
themselves, S. 10 of the Limitation Act applies to a suit 
by the deity to recover the properties and there can be 
no question of limitation at all. 51 C.W.N. 303 = 
I.L.R. (1946) 2 Cal. 447. 

S. 10 — Applicability and scopo — Ssetion covers 

osdy sxprsss trustee and not constmetive trustees. 



t. AppllcabUlty and scope. 
«. Aeslga«. 


4. Exocutore os admiuistsat—s. 

5. Espxeee Trust. 

g. Guordlsa or msnagso. 

7. Implied Trust. 

Sm Of LIMITATION ACT, B. lo-ATPLICABI- 
UTV AND SCOPE. 


B. Int er pr s tat lcai. 
g, Religions EMdonrmeuts. 

10. Bpsdfie trust. 

XX. Trust fay spxsutlsu sf Insr. 
M. Trusts# do sou tost. 


15. Trust |ir s p isty wlA 
IS. Trnstooi who Is. 


15. Trust 


Section 10 contemplates trustees who arc known in 
EngH'sh Law as express trustees. A trust for specific 
purpose is one for a purpose that is either actually and 
specifically defined in the terms of the will or the settle, 
ment itself, or a purpose which from the specified terms, 
can be certainly afilirmed. Trusts Act makes a sharp 
distinction between trust created by act of parties and 
certain obligations which are not trusts but which are 
considered to be in the nature of trusts. Only the former 
class is covered by S. to. Under English Law, how- 
ever constructive or resulting trusts are as much trustx 
as express trusts. 47 Bom. L.R. 934—A.I.R. 1946 Bom. 
131. 


10— Applicability.— Sale of property of deceased 
Mahomedan— ^ale proceeds handed over to person for 
distribution among heirs — If express trust created— 
Suit for share by one heir — Linxitation — Starting point. 
I.L.R. (1946) Mad. 423— 224 Ind.Cas. St — 1945 M.W.N. 
471—58 M.L.W. 555— A.l.R. 1946 Mad. 116— (1945) 
sM.L.J.43a. 


•Amllcubillty and 
The word ‘trust* in S. to. Limitation Act is used in 
the same sense as in the Trusts Act, t882, and the expred 
tioo ' veMed in trust ' implies that the ownership in 
tk property has been conveyed to the penoa reforret 
to in tM section. 


V 
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\N'herc a banicer arrrpts a deposit of trust money with 
notice of the trrst* hr <ioc$ r<f{ Uromc a tnistcc of the 
money in the strict sense rf that CNprrssion and conse- 
quently a suit for rccnvcfy <*f the deposit by the cestui 
que trust will not hr pt*vrrnrd by S. to, limitation Act, 
A.I.R. 1046 Mad. 510 = ^1046) 1 31=1, L.R. 

(1946) Mad, 429— >94^ MAV.N. 9-59 M.L.W. 725. 

" S. i<>“/pplicability and scope* 

Section 10 applies onlv to a ease of property which has 
become vested in trust for specific purpose «ind it has, 
therefore, no application to a case where property is 
held by a donee under a deed of gift which was executed 
under undue influence. I.L.R. (1945) Kar. P.C. 115 
(Sup.) = 4q CAV.N. 303 = 47 Bom. L.R. ^74 = A.I.R, 
in45 34 = {rQ45) 1 M.L.J. 253«i945 M.W.N. 

Q17 LAV. r7r) = (r943^ A.L.J. 280=11 B.R. 470® 
l.L.R, (1945) Bom. 440=220 Ind. Cas. 28 (P.C*). 

• ^S. to— Applicability and scope— Suit for decla- 

ration that property is truBU 


Section 10 or its amendment does not create any vested 
right. It, in effect, says that the periods of limitation 
laid down in the other provisions of the Lim* Act shall 
not apply in certain case.s to person in whom property 
has vested in trust for a specific propose. It docs not 
create any right in the property or fake away any right 
in It. The trustee who retains or misappropriates temple 
funds never acquiies any right 10 them. A.I.R, 1943 
Mad. LAV. 479 (2) = {i943) 2 M.L.J. 339= 

212 Ind. Cas. 518. 


— S. to— AppUcahility aad scope. 

WTierc the right of the plaintiff had become barred 
by limitation before the amending Act of 1929 was 
passed, the mere institution of the suit after 1929 cannot 
prove the effect of reviving the right. A.I.R. 1943 
Pat. 289 = 22 Pat. 133=10 B.R. 31=208 Ind. Cas. 129. 


*$• TO— Applicability and scope. 

Trust void — Property under such trust in possession of 
the trustee for more than 12 years : 


Section 10 contemplates the following or pursuit of 
concrete property and not right where the suit is not 
under S. 92, C. P. Code but under S. 42, Specific Relief 
Act, for a dcclaraiion that certain property is trust pro- 
perty S. 10, Lim. Act dors I apply. Suit is governed 
by An. 120, Lim. Act. AJ.R. 1945 Sind 57 = 1. L,R. 
(*945) Kar. 40. 

S. 10— Applicability and scope — (Before amend- 
ment) — No distinction can be made betwicn pro- 
of temple and profits thereof in hands of 
trustees. 

Section 10 is not limited to tracing actions. Section 
10 can be used for the purpose of following properly in 
the hands of a trustee or for an account of such 
property ; the section applies where the trustee or the 
legal representative is asked to account for money that 
was in his hands as trustee. 


Heldf that S. lo has no application to such a case the 
provision in the will creating trust being invalid and 
therefore, iVc property not having become vested io 
trust for specific purpose, A.I.R. 1942 P.C. 64^ 
9 B.R. 7o = (t942) A.L.J. 718=1943 O.W.N. 1=47 
CAV.N. 46 (2) = (i943) I M.L.J. 11=56 L.W. 8= 
45 P.L.R. 36=1. L.R. (1942) Kar. (P.C.) 166 (Sup.)= 
45 Bom. L.R. 275=1943 M.W.N. 205=76 C.L.J.45*" 
69 I.A. 137=203 Ind. Cas. i (P.C*). 

— S* to— Applicability and scope* 

Where the persons arc suing, noton behalf of the trustees 
of the temple but as administrators of the will, in order 
to enable them to administer the estate S. to does not 
apply. A.I.R. 1941 Nag. i8i=LL,R. (1942) Nag. 92— 
194] N.L.J. 164=201 Ind. Cas. 220. 

— S. xo — Applicability and scope. 


The profits of a land are an accretion to the land and 
stand in precisely the same position as property itself. 
When the trustees of a temple collect rent from the culti- 
vators, they act as the agents of the temple. The moment 
the money is paid to them, it belongs to their principal, 
the tempie, and not to them, the agents. Consequently, 
under S. 10 no distinction can be made between the pro- 
perty of the temple and the profits of that property 
which comes Into the hands of the trustees. A.I.R. 1943 
Mad. 691*56 L.W. 479 (a)«(i943) a M.L.J. 339- 
912 Ind. Cas. 518. 


What S. to contemplates is a breach of an express trust 
by a trustee, a diversion of trust property or the procecdi 
thereof to purposes not specified in the trust or a convey 
Bion of trust property or the proceeds thereof and a luil 
for the recovery of such property or procce-'^s 
benefit of the trust so that such property or proce^ 
may be utilized for the purposes of the trust. [Essential! 
stated]. A.I.R. 1942 Sind i45=LL.R. (194^) Kar* 
392=208 Ind. Cas. 230. 

— S, to— AppUcability and mce yv 


' 'S. it^—Scopo and applicabiliey'— agaissat 

traatm bamd before 
cazmot revive it* 

Although there is provision in Lim. Act of 1908 corres- 
ponding to S. 2 of Lim. Act 15 of 1877 the principle 
embodied in that section, namely, that a suit once barred 
cannot be revived by a subsequent change in the law still 
operates. Hence a suit against the trustee of a temple 
is barred where the plaintiff had lost his remedy against 
the trustee before the amendment of S. 10 took place. 
Section 6, General Clauses Act also applies to the amend- 
ment of S. 10 and bars such a suit. A.I.R. 1943 Mad. 
691=56 L.W. 479 (9)'»(i943) 2 M.LJ. 339=212 
Ind. Cas. 518. 

“ ■ S. i<^~AppllcabllJty and — (Befor e amaad* 

Bunt of 1989)— S. 10 or its amendment if creates 

-Mted 


Tbe relationship between a btnamidar and the 
owner is a relationship of trust. Although he has no 
beneficial interest in the property or business standing >0 
his name, the bmamidaf represents the real owner and is irt 
tbe position of a trustee. A trust of this nature it not 
an express trust within the meaning of S. to, Lim. Act. 
(1941) 2 M.L.J. 222*54 L-W. 1 15*1*41 M.W.N. y*?— 
A.I.R. 1941 Mad. 767 (2}*200 Ind. Cas. 249. 


. . TO, Art. 89^ — Applicability and sc«l 
S anta of deed cntmacing properly to aaotber 
good mstnagement with power of calc, bvt recervfag 
to tbcmselvea power to acll or mortgago wisB 


A trust contemplates that the trustee is tbe le^ 
of the trust property. There must be a transfer of Use 
prt^erty to the trustee before a trust is created. 
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10 — I. Applicability and scope. 


Where certain persons have executed a deed entrusting 
their property to another for good management with 
power of sale, reserving, however, to themselves the power 
to sell or mortgage the property with the consent of the 
manager, the deed does not vest the property in the 
manager as trustee and a suit for rendition of accounts is 
not governed by S- lo, Lini. Act but by Art. 8g* A.I.R. 
1940 Pat. 90=6 B.R. 405=5 C*L.T. 18—186 Ind. Cas. 
859. 


Applicability and scope — Clitn for ac- 

conat of corpus of trust funds vested in trustee. 

Section 10, Lim. Act has no appHca tion to a 
claim for an account of moneys which ought, but for the 
default of the trustee, to have come into his hands, but 
in actual fact, never became vested in him. It docs apply 
to a claim far an account on the footing of wilful default. 
Such a claim is liable to be barred by limitation, and 
Art. 120, Sch. I is the article applicable. A.I.R. I94^ 
Rang. 207 = 1940 Rang. 273 = 193 Ind. Cas. 61. 


10— Applicability and scope— Agents not 
Cnistees* 


The words ** vested in trust in S. 10, if they do not 
necessarily imply a transfer of ownership in the strict 
sense, do, at any rate, imply something more than mere 
possession and temporary control of property. 


But S. 10, Lim. Act, was not intended to comprise all 
fiduciary relations whatsoever. By specific pur- 
pose in the section must be meant a purpose which 
has been specified by the person who created the trust. 
The Indian Legislature did not think it desirable aficr 
a certain lapse of time, to enforce trusts which had 10 be 
gathered from the terms of a conveyance and had not 
been declared by any specific words. Such trusts as 
the law would imply from the existence of particular 
facts of fiduciary relations arc excluded from the operation 
ofS. 10. A.I.R. 1938 Cal. 673=I-L.R. (1938) i Cal. 652 
= 181 Ind. Cas. 190. 


S. 10— ApplicabUity and scope. 

One useful test for determining whether any particular 
trust is within the provisions of this section or not is to 
sec if a suit for the purpose of following tnc trust 
nrooerty in the hands of the trustee would be to restore 
it to the trust. A.I.R. 1938 Cal. 673*=!. L.R. (1938) * 
Cal. 652 = 181 Ind. Cas. 190. 


-Applicability and scope. 


Section 10 docs not apply to a suit by the next-of-kin 
for recovery of property under trust. A.I.R. 1936 Bom. 
30=37 Bom. L.R. 946=160 In<l. Cas. 612. 

S. 10— Applicability and scope — Claim for 

damages for wilful default. 


The plaintiff was the deshmukh and was entitled to 
certain fees and emoluments out of the revenues of 'n®*® 
villi^es. These were collected for him by people called 
<ijahat gumasUis whose office was hereditary. They were 
either appointed in the first instance or their apjwini- 
ment was confirmed and recognized by the peihwas 
Government and the plaintiff had no to remove 

them and to collect the money for himself. Thedelen- 
^ants were some of these gumastas^ They collected moneys 
belonging to the plaintiff and had not paid them oyer, 
and the plaintiff brought a suit to recover the collections 
made with interest : 


Held, that the money collated by the defendants did 
oot become vested in them in trust within the meaning 
of S. 10 Lim. Act and S. to did not therefore, apply. 
A.I.R. 1939 ^m. 126=41 Bom. L.R. 2i5=I.L.R. 
(1939) Bom. 154—181 Ind. Cas. 375. 

S. Kh-AppUcaUUty aiid scope— Trust invalid 

mh initio. 

Once the trust hat been declared invalid eb initio, 
8. 10, Um. Act, can have no application at all to a suit 
tor account of rents of property held under trust. A.I.R- 
1939 Rang. 365— 194a Rang. 136—186 Ind. Cas. 210. 

s 

— g, to— AppUcaUUty and scope T rust not 
dtclajfsd by msclf le words but which are to be im> 
pUod firom eautenco of partlciilar facts or f idadary 

valadana. — 

There it a wdl>marked dittinction between the rela- 
tion of agency and that of trutt, but agency may often be 
involvttl a ration of trutt and confiaoice, and property 
in the han^ d an agent may tometimet be improtea 
with a trutt for the boefit of the principal, and an agent 
may not in luch drcurnttancei, tet up the ttatute of 
bmtatioo in bar of a luit for an account by the principal. 


A claim for damages on the footing of wilful default i| 
not one to follow trust funds, and is not saved by S. lo. 
A.I.R- 1936 Bom. 30=37 Bom. L.R. 946=160 Ind. Las. 

6J2. 



Applicability and scope* 


The purpose of following the property in the hands of 
the trustees referred to at the end of S- lo must 8e the 
purpose of restoring it to the trust which is specified 
in the earlier part of the section. A.I.R. i934 Cal. 87 — 
58 C.L.J. 502=61 C. 119=150 Ind. Cas, 398. 


S. 10— Applicability and scope. 

One of the two brothers of a joint Hindu farnily 
deposited Government Promissory Notes belonging 
to the Joint family as a security for his service. When 
partiUon took place, the other broiher gave a receipt 
wknowledging tlic receipt of his sliarc in Government 
Promissory Notes which remained m dq>osit with the 
former. The Go\-emmeftl Promissory Notes were 
riven back from security to the former after his retire- 
ment, soon after which he died. Afterwards the hcin 
of die other brother brought a suit for recovery of their 
share of Goverrunent Promissory Notes against the hem 
of the former 1 


Held, that even assuming that the Government Pro- 
missory Notes vested in the former brother for serving 
as security deposit for his service, the suit wa-s outside 
the scope of S. 10, Lim. Act, as the present suU was 
not for restoring those notes to that trust, whi^ had 
been completed and was no longer capable of admmis- 
traiion. 58 C.LJ. 502-A-I.R. I934 Cal. 87-61 G 
119=150 lad. Cas. 398. 

S. so— j^pUcahnity mad scope. 

Suit by succeeding trustee against prior trustee for 
icoovery oi sums by latter from temple funds— 
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Seciion 10 did not apply. A.I.R. iq-54 Mad. 542 = 
40 L.\V. 275 = (i 934 ) M.W.N. 1032=152 Ind. Cas 345, 


-S. 


Applicability and scope* 


acrfS . T t 'O ‘-m equitable claim 

apiinst a trustee liable ii> account for an account and 

^certamnunt of hat may br due. inasmuch as there 

IS no trust for a sj-ecihc purpose in such a ca.se. 60 

r7'\^ '9^' J’ 9=33 I^ 'V. 30=35 C.VV.N. 

15=:, r\ ^’93*) MAV.N. 

37 M C.L J, 1 /j .»50 I. A, 1 ^130 Ind. Cas. 609 (P.C.)* 

— S. 10— AppUcability and scopey-Administrator 
—not a triistce* 

‘--ost is vested 

for a specific P'>rposc is not a trustee within the meaning 

— to— ApplicabUity and scope— Administrator 
— roUowug property, 

property in the 

Sn. t I “‘^““=‘'rf'or who misappropriated it 
without bar of umc. 7 M.L.T. 123*5 I«d. Cas. 832. 


session^ 


-AppUcabiUty and scope— Adverse pos. 


a s^i? adversely possessed, 

a suit to follow such property in the hands of the adverse 

Srr"Jo\"' barred after 12 yean. TIic exerpUon 
w S. 10 shows that the claim may be defeated by adverse 
pension. 74 Ind. Cas. 492=40 C.L.T. 20=2 Pat 
L.R. .04^.8 M.L.W. golij.A.LJ. •'730=50 I A 

C.W.N.*^ 491=46 Mkd. 
75 •■■33 M.L.T. 285=1924 M.VV.N. 26=4 LRPC 
ieo=A.I.R. .903 p.c. 75 = 45 M.L.J. 588 (P.C.); 


— -S. l0—Appli<»bUity and scope— Adverse pos- 
oesBion— No ta«^g is allowed between perMns 
standing in entirely different categories. 


Applicability and scope. 
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pose lliat is either actually and spcci.ficaUy defined in 
ihe teinw of the will, or the settlement itself or a pur- 
pose which, from ti\c specified terms can be certainly 
affixed 49 l A. 37. /oil. 35 C.W.N, 145^33 MX.W* 
30-33 168=1931 M.W.N. 137=8 Raiig. 

645=130 Ind. Cas. 609=58 I.A. 1=54 C.L.T. 175= 
A.I.R. 193, p.c. 9=60 M.L.J. I (P.C.). ^ 


Comp 


* ^“Applicability and scope— Directors of 


antes, not trustees. 


Directors of Companies under the Indian Companies 
Act arc not trustees for the purpose of S, lo, and the 
cnirustmcnt of the Company’s moneys to the directors 
lor the general purpose of cairying on the business or 
the company cannot be deemed to be an cntiustment for 
a specific purpose, (English eases referred to. Ohserva- 
tio« in 44 M.LJ. 431 commented upon as too wide). 
128 Ind. Cas. 477=^1930 M.W.N. 966=32 L.W, 55s 
«54 Mad. 153*60 M.LJ. 28o=A,I.R. 1931 Mad. 58* 

10— Applicability and scope. 

Section io of the Limitation Act docs not apply to 
directors of companies as they arc not persons in whom 
the preper^of the company is vested, as is contemplated 
t>y S. 10. This section applies to cases of express trusla 
only. 71 Ind. Cas. Ogg^A.I.R. 1923 Lah. 58. 

S« xo— Applicability, 

Where ^ the defendant docs not puiport to hold the 
property in a manner adverse to trust, and the plainli& 
do not purport to bring their suit either as benefidarica 
under the trust, or on behalf of the tnxst, but for their owd 
personal right to manage or in some way to control the 
management of the endowment. S. to docs not apply* 

6 All. I (P.C.), Appl, 1 12 Ind. Cas. 496=55 Cak 
903=32 C.W.N, 9I3»A.I.R, 1928 Cal. 670. 

xo— Applicability and scope. 


Tlie executor appointed by wUl (but who had n, 
U^n probate) mortgaged for his own benefits ti 
dthutter property which according to the will was nt 
lo be alienated on any account and the propcrt 
was purc^d at the sale in execution of mortga« dccrc 
by defendant. Piamtiff was granted letters of adminii 

S'®!!.. ? P’‘0P««y was conceme 

and he sued for possession of the property. 

Heldy the defendant against whom the suit was i 
^e cannot be allowed to contend that the possessio 
of the mortgagor (executor) was advene to the debutU 
and to tack on to hts own possession. He was clear! 
a person m whom the estate became vested in mist fo 
a specific purpose withm the meaning of S. xo of Un 
Limiution Act The adverse possenion of a penoi 
^ *" relauon to the estate is fundamentaJh 

dilTcrent in quality from the hostile holding of a strancei 
claimant and it would obviously be unsound on princml; 
to uck toge*« the possession of persons who stanc 
m entirely diffiirent categories. There is no cause 

capable of suing, so thai 
S “if Linutetion began to run from the time 

of grantu^ the letters of administradon. 74 Ind. Cas, 
630=50 Cal. 49=36 C.L.J. 35=A.I.R. 1923 CaL I. 


-Applicability and scope. 

In order to bring a case within the purview of S. 
u»«e must be a trust for a specific puipose t.#., " a pi 


S. 10 is^ confined to cases In Nvhich property has besume 
vested^ in trust for any specific purpose and excludes 
from its operation such trusts as the law would imply 
merely from the existence of particular facts or fiduciary 
relations. 105 Ind. Cas. 721=26 P.L.R. a88=A.I.R. 
1927 Lah. 773. 

S. 10— Applicability ."H scodo— Constnictivo 

trust. 


Per Dawson MilUr, C.J.— Where a pcfxon direct! 
another to acquire property for him (the penoft 
directing) and fumishee some money for the puipose 
but after some time he withdraws from the venture 
completely but the person directed continues his exertions 
and entirely as their result, acquires the property ; there 
IS only a constructive trust and S. lo does not apply. 

Per MuUkkf J.— There is no trust at all in such a 
case and limitation begins to run from the date of the 
withdrawal of the principal. 93 Ind* Cas* 454»5 P.L.T. 
(Sup*) ia=A.I.R. 1925 Pat. 68* 

it^ApplicabiUty and scope— Where treat 

la only a conatnetive one, S« xo does not appiTr 

In a c£^ where the plaint lands were purchased with 
the pLaintifi**8 money and in sale^eeo by de* 
fcndanti 1 and 2 in their own n aypff there ts a mtiit 
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that thepurchasc was on behalf of the plaintiff, and 
defendants were receiving the rent of the lands sub- 
sequently, it is difficult to infer the existence of an 
express trust or anything other than a constructive trust. 

This case being one of a constructive trust or of an-~ 
obligation in a nature of a trust as the Trusts Act calls 
it, falling «nder Chapter IX, S. to of the Limitation 
Act has never been held to apply to such cases. 66 
Ind. Cas. 858=45 Mad. 415=1922 M.W.N. 117= 
30 M.L.T. 238=16 M.L.W. 886=A.I.R. 1922 Mad. 
57=42 M.L.J. 1 19. 

■ - -S. xo— Applicability and scope — Co-sharers. 

Section 10 of the Act does not apply to a suit by one 
co-sharer t^ainst other for mesne profits as it cannot 
be said that the defendant co-sharers in possession have ' 
been holding the profits in trust for a specific purpose 
within S. lo of the Act. 61 Ind. Cas. 393=3 U.P.L.R. 
Lah. 53. 


■ ' " S. 10— Applicability— Suit by C4^tmstee, 

The words ©f S. 10 are wide enough to cover a case 
by ore of two trustees who claims against the other 
that tl^e property ought to be held by the two. 74 Ind. 
Cas. 120=18 M.L.W. 907=33 M.L.T. 225=1924 
M.W.N. 90 i«A.LR. 1924 Mad. 125. 


It clearly shows that the a.ticie refers to cases of .spircific 
trust, and relates to property “conveyed in trust”. 
Neither under the Hindu Law nor in Mohamedan system 
is any property “ conveyed ” to or vested in a shebait or 
mutwiUi, in tlic case of a dedication. Therefore alie- 
nation made by either cannot be treated as an alienation 
made by a trustee under S. 10. A lease without 
justification granted by the head of the rautt is valid 
for his life, and if adopted by his successor would endure 
during his terms of office ; but neither the original alie- 
nation nor the subsequent adoption would create a bar 
by adverse possession. Possession of the lessee becomc& 
adverse to the successor only on his accession to the office. 
65 Ind. Cas. 161 = 15 M.L.W. 78=3 Pat. L.T. 245= 
26 C.W.N. 537=20 A.L.J. 497=24 Bom.L.R. 629= 
30 M.L.T. 66=48 1.A. 302=44 Mad. 831 = 1921 M.W.N. 
449=A.I.R. 1922 P.C. 123=41 M.L.J. 346 (P.C.). 


S. 10 — Applicability and scope — Legal represen- 
tative of co-trustee. 

Suit by co-*rustec against legal representatives of 
his co-trustec for recovery of trust property is governed 
by Art. 120. Section 10 docs not apply to such a case. 
103 Ind. Cas. 225=29 Bom.L.R. 4 i 8=A.I,R. 1927 
Bom. 424. 

S. xo — Applicability and scope— Office of 

trustee — Adverse possession — Suit to recoverp os- 
session as Hukdar. 


■ S, x<H-ApplicabUity — Fresh suit based on 
ISailiire of Trustee to reduce property to possession, 
S* xo does not apply. 

If a trustee held money which he ought to have held 
as trustee in another capacity, he could not be heaid 
to say that he held it in the other capacity and not in 
th> capacity of a trust*e, and ffirrefore, in such a case 
S. 10 would apply and prevent him from 'elying on 
the Limitation Act. But a suit based on the failure 
of a trustee to reduce trust property into possession is 
barred under the Act, notwithstanding S. 10 . Trustees 
are relieved from indefinite liability except in cases 
of fraud of fraudulent breach of trust or cases in respect 
of trust property or the proceeds thereof still retained 
by trustee or previously received by them and con- 
verted to their own use. 70 Ind. Cas. 87=1922 M.W.N. 
620=A.I.R. 1922 Mad. 409. 


•Applicability. 

Section 10 does not to apply oblJntions in the natu 
of tnuts under Chapter 9 of the Trusts Act. Whei 
nmney is pud by a trustee in breach of the trust to cri 
ditors who receive it with the knowledge of the breat 
^ trust, a suit by beneficiary to recover money froi 
ne credi^ doa not fall under S. 10. The cause < 
Ktkm arises on the date of the payment. If the hen - 
fidary is a minor at the time, he can rely on S. 6 of tl 
Limiutioa Act, but there will be no fresh cause of acdo 
m ^ attaining minority. 61 Ind. Cas. 907=44 Mai 

; 77-*3 M.L.W. 56-1921 M.W.N. 37rA.IJ 
igai Mad. 125=40 M.L.J. 5a. 
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Tbe language of S. xo of the limiutloQ Act giv 
ha due to the meaning and the mpfik$bOStj of Art, is 


A suit to recover possession of certain villages as Hukdar 
and for an injunction restraining the defendants, from 
interfering with the plaintiff’s discharge of his duties is 
barred if it is found that tne right of management has 
been in the adverse possession of the defendant, for 
nearly 60 years before suit. S. 10 has no application 
to such a suit. (1915) M.W.N. 76=28 M.L.J. 217=17 
M.L.T. 271 = 26 Ind. Cas. 841. 

S. 10 — Applicability and scope— Office of 

trustee— Adverse possession. 

Where a person has been performing the dude* 
of a shtbait of an idol and applying the trust funds for 
the trust, and claims the right to hold that office and 
perform those dutircs adversely to the lawful thebait, 
S. 10 has no application and he can acquire that 
right as against that original shtbait by such adverse 
possession. 36 Cal. 1003 ; 7 Mad. 387 ; 023 Mad. 271; 
3! CaJ. 314 Foil. 3 Pat.L.J. 327=4 Pat. L.W. 283 
= (1918) P.M.C.C. 247=47 Ind. Gas. 290. 


S. 10— Applicability and scopo— Palla money 

kept with bride’s fotber caa be recovered at any 
time. 

The plaintifis were husband and wife. On the 
occasion of their betrothal in 1871, a sum of Rs. 366, 
being the amount of the female plaindff’s folia or dotaiy 
was made over by the husbsmd’s father to keying of 
the wife’s father, as a fund consUtuing her Falla in 
accordance with the usual praedee prevailing in the 
caste. This fund having b(%n misappropriate either 
by original trustee or after bis death by his legal represen- 
tatadves, a suit was instituted sgsunst the Utter to recover 
the sum. It was contended in answer that the suit was 
barred. Hold, that S. to arolied to the case, and that it 
was, thereibre, not ban^. A suit to recover trust 
money is a suit to follow the trust property within 
the of S. to. S* 10 requires, as condr- 

tions preoeomt to its applicability, first that the 
suit mould beagamst a penon in whom pco- 
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pcrfy h;is hcromc vr.<te<l in trust for n s^>rcific purpose or 
ai(auisi lus legal n prr<cniaTivcs or assitriis, aiid si conclly, 
tixat the suit should l*r for the pur^ofc of fcdlovvint; such 
prorcriy in his or haiuls. llu* phr;t5o trust for 

a specific purpose'* in S. fo, is merely a more expanded 
mode of ex)'ressing the same idea as dial conveyed by the 
«xpre<sion “eAjjuss in»st uf English L«w. It is used, 
in the section, in er ntradistinciion to tru<ts arising by 
implication of la\v, trusts rcMihing and trusts constructive. 
(J908} in Born.L.K. 510-^32 Bom. 394, 

“ S* 10— Applicability and scop^^Principal and 
agent. 

S. 10 applii-s only in the presence of ? trust 1 efwcen the 
ardc':, it does not apply to a suit by a ])rincipal against 
is agtnf. 81 Ind. Ca$. 505=A.I.R. 19^5 Nag. 115. 

S. xo— ApplicabiJity and 6 Cop^**Property sobsa* 

qnent to trust. 


Heldf that under the circumstances Govtmmtni was not 
a trusice for A's represewtalive and that the suit was 
barred by limitation. 9 C.W.N. 443=32 C. 799. 

S. 10 and Arts* X20 and 148 — Applicability and 

scope — Suit for redemption after voidable sale. 

Where a mortgagor sued for redemption of the mortgage 
after sale of equity of redemption contrary to the provisions 
of Order 34, rule 14, C.P. Code. 

Hfldi S. 10 of the Limitation Act would not apply to such 
a caie and the mortgagor must set aside the sale before rt* 
dcmption. 47 Cal. 377 = 24 C.W.N. 229=31 C.LJ. 98=* 
55 Ind. Cas. 157 (F.B.). 

S. xo— Applicability and scopo-^Suit for remn* 
neration — Suit to recover remoneration as dwaris 
of temple is not covered by S. lo. 


It is opi*n to a pci*son to create a trust cm|M.)Wcring 
another to go lo a certain place for the purpose of acquiring 
land for liim and the land so acquired vsould become ves- 
ted in the trustee from the moment of its acquisition and 
the trust would fiistcn to that land exactly as if it had been 
vested in the trustee at the moment of the creation of the 
trust. 93 Ind. Cas. 454=5 P.L.T. (Sup.) i=A.I.R-. 
19^5 Pat. on (F.B.). 

S. xo — Applicability and acopo— Recovering 

property from trustee. 

nitre is no limitation for suits for recovery of property 
from^ trustees. 84 Ind. Cas, 631 =22 A.L.J. 866 = 5 L.R.A 
Civ. 697 = 47 All. I7 = A.I.R. 1924 All. 884, 

— S« xo— Applicability and scope— Suit to recover 
laxbd placed in charge of defendant's ancestor*— 
Trustee. 

Where property was made over to the prodeccssor in 
title of the defendant in trust to be restored on demand to 
die ees(ui gue trusty a suit to recover the same falls within S« 
10. Per Aikmany J, Qu<rre. — Whether the trustee had not 
also khaikari rights which the resumption of the trust would 
not put an end to. (1905) A.W.N. 89=2 A.L.J. 247. 


A suit hy ihe dw?jis of a temple for recovery of cxrtain 
dues claimed by them as payable as remuneration in 
pext of their s<*nnces in connection with the temple 
not a suit covered by S. 10, Such a suit is governed by Art* 
120 and oeiihcr by Art. 102 nor by Art. 131. 

Tlierc is a vast distinctioD between a suit brought to 
establish a periodically recurring right and a suit biought 
to enforce pa^inents due as remuneration for the perfonn- 
ance of icrv'iccs arising out of that right. Article 13T1 wai 
intent ionally drafted so os to include merely a suit to 
establish a right . 94 Ind. Cas. 826 = 5 Pat. 249=7 P.L.T 
465=1926 P.H.C.C. i=A.I.R. 1926 Pat. 205. 

■ ■ S» Applicability and scop^-^oit for s chetn o 
of management* 

VVhcrc the plaintifls bring a suit not to assert their ov^ 
individual rights but on behalf of the general public, vvho 
are interested in the institution for the settlement of a 
proper scheme of management of the charities and for 
other reliefs, 

Heldy there b no limitation against such a suit. 69 
Ind. Cas. 15=16 M.L.W. 122=1922 M.W.N. 464® 
3 * M.L.T. i 25=A.I.R. 1922 Mad. 394^43 M.L.J. 44 ®* 


S. xo. Art* 6 a — Applicability and acop^-Sol 

Cor recovery, of deposit* 

A suit for recovery of a sum of money kept in deposit 
with a particular person is governed by Art. 62 and not by 
S« 10. (1904) I A.L.J. 422. 

■ ■ S* 10, Art. 48 — Applicability and ecop^ 
Secretary of State— Trustee. 

By a consent decree in 1829, certain funds were directed 
to be invested in Government papers hr the maintenance 
of Ay and held by the Registrar of the Sudder Dewani 
Adawlut so that A should not have the power to negotiate 
or transfer the papers. By a subsequent order of a Judge 
in 1837, A was permitted lo hold the papers only for the 
purpose of drawing interest thereon and an endorsement 
was made upon the papers re (erring to correspondence 
which disclosed i 4 *s limited interest. One of the papers 
standing in the name of one /, was renewed in his name 
without having the endorsement placed upon it and passed 
to the defendant J in due course. A^s repix^cntativc 
came to know of thb in 1685 and brought thb suit in 
1898 to recover the note of its cqmvalent : 


to— Applicability and scope — Vesdx^ 
property in trustee — Property is not conveyed to 
shebait under Hindu Law nor to ninttawall under 

Law, no property vests in tbexn* 

For tlm section two conditions must combine, 
the trust must have been created for some specific 
and the property must have become vested in 
with the object of carrying that purpose into effect. 
under the Hindu Law nor in the Muhammadan 
b any property conveyed to a shebait or muttav^ 
in the case of a dedication. Under the Muhammadan 
Law the moment t^o^b created all rights of property p» 
out of the wok/ and vest in God Almighty ; the cura^r, 
whether called mutawalli or sajjadanishin or by any other 
name, is merely a manager. He b certainly not a 
as understood in the English system. A.LR. 19 ^® jT" 
123, Foil. Section 10 has no application to die case ol » 
endowment in which there b a dedication in favour 
deity. 94 Ind, Gas. 235=44 C.L.J. 399*30 O.WJH. 
4t5=A.I.R* 1926 Cal. 568. 


laada. 


1. xo— AppUcaUlity and acope— Vfllage pastor# 
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*0 — Assign— Gratuitous transferes of tmst 
property. 

A graUiiious transferee of ini«t property is within S. lO 
of tile Act, and therefore Uiere is no limitation of time for 
following up the property in his hands, 38 M. 1064— 
33 Ind. C^. 45. 

S. 10— Assign — Gratuitous transferee of trust 

property. 


property for anyone cxcqjt the beneficiaries mentioiied » 
the trust deed and. therefore, the claim of the plaintiff as 
the settlor’s heir’s heir brought 30 years alf'er the death of 
the settlor is dearly barred by the law of limitation. 
A.I.R. 1941 Bom. 307=43 Bom.L.R. 622=196 Ind. Cas. 
821. 

■ S. 10— Beneficiary — Parson entitled to rec e ive 
annoity under will, ■oit by, against executor for 
arrears. 


A transferee of trust property not acting in good faith 
and who has paid no consideration is not an ‘assign’ and 
in his case, a suit is not barred by any length of time. 
26 M.L.J. 537“(i9i4) M.W.N. 581=24 Ind. Cas. 369. 



10— Assigns. 


Section ro of the Act has no application to such a case* 
To claim the benefit of S. 10, Limitation Act, a suit against 
a trustee must be for the purpose of following the trust 
property in his hands. A.I.R. 1938 Pat. 600=19 P.L.T. 
202= 1 7 Pat. 350=5 B.R. 551= 181 Ind. Cas. 283. 


Under S. 10 or the Limitation Act, time is no bar to an 
action agairut the trustee himself, his representative or 
assigns, except an asitign for valuable consideration, but as 
regards the latter the period of 12 years from the date of 
the purchase is to the period within which the suit must 
be brought. {1906) 3 G.L.J. 306= 10 C.W.N. 738=33 
Cal. 511. 


S. 10 — Beneficiary — Money paid monthly to 

person for benefit of another during her minority. 

Where a sum of money is paid monilily to a person for 
the benefit tf another during her minority, the sum be- 
comes vested in trust for a specific purpose, within the 
meaning of S. 10, Limitation Act. 62 Cal. 393“i64 
Ind. Cas. 109. 


3. Beneficiary. 


10— (Before amendment of 1939) — All tms- 
teee of templo involved in breach of Crust — Time 
would not run until trustees are removed and one 
capable of suing is appointed 


Although, for certain purposes, an idol can be conit^ared 
to a person under tutelage who has a guardian to look 
aAer its affairs, the analogy should not be over-strained : 
otherwise the amendment of 1929 to S. to, Limitation 
Act, as well a Arts. 134-A to 134-C, of that Act would 
be superfluous. 

If all the trustees were involved in the same breach o / 
tnjst, then it might b» argued that there was no representa- 
tive of that temple who could sue and that therefore, yntil 
those trustees had been removed and one capable of 
bringing a suit had been appointed time would not begin 
to run, but when there was never any lack of trustees who 
had authority to bring suits to recover money due to the 
temple from defaulting trustees, limitation must begin 
to run . A.I.R. 1943 Mad. 691 = 56 L.W. 479 (2)= (1943) 
a M.L.J. 339=312 Ind. Cas. 518. 


Suit to recover from trustees of testators’ estate amount 
alleged to have been bequeathed to plaintiff under will— ' 
Declarations prayed for unnecessary and constituting mere 
Rounds of plaintiff’s claim — Section 10 docs not apply — 
Suit is governed by Art. 123. A.I.R. 1942 Sind 145— 
I.L.R. (1942) Kar. 392=208 Ind. Cas. 220, 


10— Benafidary— Halr^of settlor j clalmlag 
property as trmst was void. 


A pe^n who claims to be an heir of the .. ettlor 
and cuaims to be entitled to the property on the ground 
that the trust deed was void is not a person claiming againi t 
a trustee bolding the pro|>er^ for an express purpose. To 
such a case S. to. Limitation Act does not apply. 

Coiuequently where, «ver since the death of the settlor - 
(be trustees adminuter^ the property as under the trus t 
deed and their possession is of trustees claiming to be so 
uztder the deed in question, they 00 not claim to hold the 


>». 10 — Beneficiary — Sttloment of property «>» 

son — Direction to (my certain sums to danghtere 


By a document called a settlement deed executed io 
IW3 the defendant’s grandfather settled Rs. 15,000 worth 
of family properties upon hb son, then a minor, and direc- 
ted the ion to pay to each of hu three unmarried daught^ 
Rs. 500 on their attaining majority. The daughters sued 
in 1926 to recover the 500. 

Htld, that as the settlement deed created a valid trust io 
favour of the daughters for Rs. 500 each, the tr\ist was not 
indefinite, and the suit was not, therefore, barred by Imu- 
tatjon. (1934) M.W.N. 64=A.I.R. 1934 Mad. ais®" 
39 L.W. 496=148 Ind. Cas. 685. 



The plaintiff deposited in 1899, with the defendants, 
a firm consbting of her brothers, a certain sum of money • 
which had been given to her by her father’s family 
dhoMsm for investment in the firm. A suit was filed by 
the plaintiff for recovery of the amount in 1925 : 

Htld, (i) that though there was no express trust, ^ 
transaction was in the nature of a trust and the suit leu 
under Art. 120 of the Limitation Act. 


The Court, on finding that a fiduciary relationship^ 
will put a wide construction on the expression ‘trust’ ratner 
than regard the .transaction in the light of its mere formal 
characteristics. 63 M.L.J. 232= (1932) M.W.N. 9*°*“ 
36 L.W.514=A.I.R. 1932 Mad. 685= 139 Ind. Cai. iN- 


S. 10 — Beneficiary — ^Ree^vlng and holding p*^ 

party — Doty of receiving property and holding * 
for anethor only be diochnrged by handii^ = 
over to the person ontitiod and not by appeaiaag 
to tho lapse of time. 


Where the duty of person is to receive property, 
hold it for another, and to ke« it until it is called IW, 
they caxmot discharge themselves fi«m that bw P7 
appealing «to the lapse of time. They can only drs™^* 
themsclvei by handing over that property to smncbooy 
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entitled to it. Nor can it make any difference whether the 
duty arues from contract or is connected with some, pre- 
vious request, or whether it is self-imposed and undertaken 
without any authority whatever. If it be established 
that, the duty has in &ct been undertaken and that pro- 
perty^ has bwn received by a person assuming to act in a 
hduciary character, the same consequences must in every 
caM follow. 94 Ind. Cas. 433=5 Pat. 539*=7 P.L.T. 679 
■"I926P.H.C.C. I45=A.I.R. 1926 Pat. 321. 

— ~S. xo — Beneficiary — Suit by beneficiary — Admi- 
nistration suit 

A suit by a beneficiary under a will against the cxecu- 
ton for adrninistration of the estate, for account, for setting 
aside certain traiuactions is in fact a suit to follow trust 
property and falls underS. 10 of the Limitation Act. 5 C. 
914, foil. (1902) 7 C.W.N. 353=30 C. 369. 

■ S, xo— Beneficiary. 


person legally charged with the duty of distributing any 
portion of the estate ; 

{3) that Art. 89 could not apply as D was never tire* 
agent of P ; 

(4) that Art. 62 applied to the case and the time began 
to run when the amount was handed over to D. There is 
nothing in Art. 62 which implies that knowledge of pay- 
ment is a factor to save such limcj observation of Coutts- 
Trottcr, G.J., to the contrary in ; 

(5) that as the Article applicable to die case is 62, the 
residuary Art. 120 did not apply. 1945 Mad.W'.N. 671 
= {1945) 2 Mad.L.J. 422=A.I.R. 1946 Mad. 116=58 
Mad. L.W. 555. 

■“ — S. 10— Executor — Quostioo of fact. 

Whether an executor is a trustee for a specific purpose 
depends upon the acts of each case. I.L.R. (1942) 
K^. 392=A.I.R. 1942 Sind 145=208 Ind. Cas. 230. 


A suit by a legatee to recover the rents bequeathed from 
(he executor who had collected them is not barred by limi- 
tation. A testator bequeathed the rents of certain houses 
to his wife and sbter-in-law and diiectcd his son to provide 
them with maintenance. The son was also directed to 
pay the taxes and keep the house in repair, The son col- 
lected rents for six years, but did not pay them over to 
(he widows. In a suit by them to recover the amount: 


S. 10 — Executor. 

Section 10, Limitation Act applies to executors under a 
will who arc therein expressly called trustees and are 
entrusted with the testator’s property for Cvi’tain definite 
purposes. A.I.R. 1942 Sind 145=1. L.R. (1942) K^r. 
392 = 208 Ind. Cas. 230. 


Held, that the son was executor according to the tenor 
and that no portion of the claim was barred by limitation. 
(1900) 3 Bom.L.R. 45=25 B. 429. 


4. Executors or Administrators. 

S. 10, Arts. 63 89, 120 and 123 — Executors or 

Administrators — Part of estate of deceased Mu- 
hammadan sold by one of heirs and proceeds 
handed over to third party for distribution among 
heirs — Suit by unpaid heir for his share of proceeds 
— S. to does not apply as no trust is created by 
vendor heir*s handing over of proceeds to third 
person — Art. 62 applies and not Arts. 89, 120 and 
123 — ^Time runs from date when process were 
handed over to third party and not from date when 
plaintiff knew that proceeds were held by third 
party — Trusts Act (1682), S. 5. 


A Muhammadan H died in 1917 leaving several 
heirs of whom P was one. A part of his estate was sold 
by R, one P’s step-brothers in 192 1 with the consent of the 
miupfily of fieirs and the sale proceeds were handed over 
to 2> for distribution amongst the heirs, i) paid some of 
them. Pwas not paid. P brought a suit against D in 
November, 1940, to recover the amount cf his share from 
the tale proce^, alleging that till ig^, he did nut know 
that the amount was in the hands of D. The suit was 
brouj^t after three years from the date of sale but within 
three yesun from the time P knew that the amount was in 
the hands of D. 


Held (il that, R, who handed over money to D was not 
its owner out only held it on behalf of the estate of and 
<ouId convey no tide to Z> so as to transfer ownership 
within meaning of S. 9, Trusts Act, to create a trust but 
•oould only be regarded as an administrator de son tort. 
As S. 10 Limitation Act, applies to cases in which there 
U an express trust, the suit was not governed by S. 10, 
limitation Act 1 

(•) that Art. 133 cannot apply as this b neidier a suit 
. ortMadminutranmofan estate nor a suit against a 


• -S. xo — Executor and Receiver. 

Where a suit is filed by executors under a will for the 
recovery of properties left by die testator and some of the 
properties arc in the hands of Receiver appointed by the 
Court, the Receiver holds the properties subject to the 
order of the Court for the benefit of those entitled under 
the will and there can be no question of limitation as re- 
gards such properties. 63 Ind. Cas. 104=13 M.L.W. 
392=1921 M.W.N. 248=A.I.R. 1921 [Mad. 528=40 
M.L.J. 532. 


S. 10 and Art. 123 — Executor — Suit for accounts 

against — Law of limitation, if a law of procoedure. 

Where a legatee brings a suit against the executor of a 
will for accounts such suit must be restricted to Uie taking 
of accounts for 6 years before tlic date of the suit, S. lO 
and Art. 123 of die Act do not apply to this case. If 
before the amendment of the law of limitation the execu- 
tor had acquired the right of immunity to render accounts 
for more than six years before suit Aat right carmot be 
lost by any amendment in the law at a later day. Tlie 
Law of Limitation b not always a law of procedure. 12 
Bom.L.R. 861 = 8 ind. Cas. 169. 

■ - S . to and Sch. n. Art. 120 — ^Executor — Suit for 
accounts against — Limication. 

Art. 1 20 will apply to a suit for accounts pure and simple 
against an executor and S. 10 will have no application to 
such a suit because it u not a suit against an executor in 
whom the property had become vest^ for the purpose of 
following such property. 1 3 C.W.N. 557=9 C.L.J. 383= 

I Ind. Cas. 289. 

— ■ S . xo— Executor, if a trustee. 

The mere appointment of a person as executor does 
not make him a mutec. Whether an executor is a trustee 
for a specific purpose within S. 10 b a mere question of 
iact. II Bom.L.R. 1167=4 ^nd. Cas. 283 
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‘ —S, 10, Ax^, lao— Eatocutor — Suit against executor 

— Limitation^ 

.In orflrr to make S. 10 of the Limitation Act appIicahJc it 
as to Lo t'stahh^hed tn the Jitsi p-iue^ tliat ihr l•>«•rul<>r v^as 
^ person in whom pro] 4 riv h.iiJ I 1 come vrso d in trust for 
s^ny spocific puiposc and for that purpose, it li:ts to li- 5tcn 
whciliiT the provisions of tin* will iue sudi di »t il.c rxrcu- 
lor 05 trustee must l>e tn ared ai trus*<v. In the secorH plate 
in orcAT «i make the ^i-ition applicohl4\ the scoj c aiicj 
characiiT of rlir suit ha\e to In* cons«i« ml. It must be 
a suit for the piirpo'i* of following in the hands of tljc 
tnj$i<e or of his legal nprrscntaiiers property which )iad 
bernine vesir<l i/i them for a specilic pur{>os<', which 
m<*.ins, for t]*^' puq;osc of recovering sticlj proreriy, for 
llic* tr»:5i in q\irsiioii. A suit for account pure and simple^ 
the ohvrct of which is not to ncover any i>ropi*rfy in 
spc ric hut merely lo have an account of the st* wardship 
of ih^ def^ ndiints ajid of their predecessors in the acl* 
niirusfration, w hich moans att account of the* money 
ti'( eisfd and di:>bursed by them on I eliilf of the Lenefu 
Claries, and to obtain any balance which may be found 
due on (he taking of the accounts, cannot I e treated as a 
Suit agaiitst a trustee for the puq^ose of following a trust 
propcTty and S. lo of the Limitation Act has no applica* 
tiori and the only provision applicable is Art. 120. (1900) 
9 C.L.J, 3a3aBi3 C.W.N. 557«i Ind. Ois. 20o. 


law as found in the Trusts Act (he Legislature has made 
a sliaq) distinction hc iween trusts created by the act of 
partii-tf and certain obligation which arc not trusts but 
wJnth arc cunsidi red to be in the nature of trusts, becticn 
JO does not apply in the case of a person whom die law 
looks upon as a irustic because he lias to discharge cer- 
tain oblijatior^s in il.t* nature of a trust. It only applies 
to a trust! c of a trust in the strict sense of the term, ue. 
an cxpj4 ss trus rc. 47 Bom.L R. 934=I.L.R. (1945) 
Bom. J047— A.I.R. 1946 Bom. 131. 

S. xo^Express and constructive trustor- 
Stranger trespasser. 

Under S. ro no length of time will br.r a suit ajtainsl 
an express tn s 1 e for iiis l< gal representative or assign 
(but tux being assign for valuable consideration) for the 
puq>osc of following the trust property in his or (hrtr 
haiicb. The rule is that an express trustee cannot presnibe 
for a title by adverse pos<e.«inn against his beneficiary 
and. of course ili* trustie’s legal rrpn-sentaiivcs or assigns 
(wiihoiii valuable f on<ideratlon) arc in no I ctirr position 
than the iru^tcc Innire I. But the nilc dot's not prevent 
stranger to the trust who takc's \ ossossion of the tnisl pro- 
perty inch p< n<!i ndy of the trusce from acquiring title 
by adverse possession. 


S. xc^—Execiitor. 

Under S. lo of the Indian Limitation Art. jgo8. litre 
will cejL^e to run agaiast an executor only if he is ini5t«e foi* 
a specific purpose. (1909) 1 1 Bom.L.R. 1 187 *4 Ind. Cas. 
283. 

— S. tOf Art, X2c^— Exocntor— Suit fo^ accottxxtfl 
against. 

In a sidt brought by the plaintifT again.st the executors 
of the will of her p-aridfatLr r pj-\airg fi»r a d« r (aratiln chat 
in the events that had hapi*< ned, she, was entitled ahsohi- 
tely and solely to the propi'rty left by her grandfather, and 
for ac count of the property in the h.-JuLs of the exemfors 
the plaintifTis only entiderl to accounts from the riefi ndants 
for six years preceding the suit, as she took no inienst 
under the will, and the eyectifors were not trustee for 
her, and the property difl not vest in them for any specif ed 
purpose in her favour. Surh a suit is not a suit for the pur- 
pose of following such property jn the hantls of the execu- 
tors and irostccs. (1908) 10 Bom.L.R. 117^32 Bom.3C4. 

S. 10— Exocotor— Ejtecutor when deb to time 

doeo not irxm. 


\NTirrc a penon has assumed ti'hrr with or without 
consent to act as a tru$ti*e of money ol^cr property and 
has in consequence [wn in povession of or has exercised 
command or control over such money or pro] i rty a Court 
ol equity will inipi^c upon him :dl the liabilities of aft 
rxpnss trustee. A tn'spa.sver ah initio cannot be said 
to be a trustee or nvin.i-.rer t/e son tori svithin the mraning 
of para. 2 ot S. 10. I.L.R. (1945) Kar. 40S9A.I.R. >945 
Sind 57. 

— S. 10 — Exprofs trost — Nattokotfal Chettl# — 
Presents givon to bride at time of maxriag^^ 
Deposit of, with anolher person. 

\Vlierr the d^ fendan' tV p^ rs'^n w Ih wh'm the p^ents 
iradc to the* bridst at the time « flier marrii gc w*eic tit pox* 
!• (! well knew ihat ihc mon« y$ wiiicli were deposited with 
him (brmi*d part of die ca.sli provided by his own father 
and die faihcr of the bride as her inairiagr presents or her 
sindhan/im and that dicy were d^ posifetl with him^ in the 
name of tlic hushans! for the jiurpo^c of earning interest 
ami to he augmented for the benefit of the shildrrnof the 
bride and bridegroom and ihat whoever could (demand pay** 
men! fn>m him whether it was the mafladcr or tjic bus- 
band on the death of the marladar the fund and its arcrc* 
tions were not personal either to the marladae or the bus* 
band but were the children's property: 


Where an executor who owys money to the deceased 
accepts the executorship the debt Lecomes at once a5<rts 
and he is responsible for the amount of it. In that care 
no limitation would run as long as he remained eveeiilor 
or died, whichever Jiappencd first. (1908) 10 Bora. 
L.R. 346. 


5* Ejcpx^ess trust. 


Held that te’ defendant had control of the fund 
was placed with him for the specific pur7>o$e of intercs 
being eame<l and the tot.al fuml being increased 
mented for ihe benefit of the children of the husband ^ 
his wife. Tliat the said fund was a trust money thal 
Ihc defendant was an express trustee coming within the 
meaning of S. jo» Limitation Act and that S. loapph*^ 
to the suit claiming the amount from him. A.I.R* * 94 * 
Mad. 841 s (1941) 2 M.L. J. 558*aco Ind. Cas. 357* 


S. to— ExprMO tnxat — ^Trustee mna* bo e apr ess 

traatee, l.e., for specific purpose — Indliui law 
makes dlstinctiou between trust for specific pur* 
pose and obUgatioxx in txature of trust. 

A trust for a specific pumore i.s one for a purpose that 
is either actually and speeifically defined in the term^ of 
the will Of the setdement iPelf, or a pumose which, from 
the specified tennSi can be certa^y affirmed. The Indian 


— ^S. xo— Express tmsL 

S, 10, Limitation Act has no application to what arc 
sometimes called constructive trusts more accura 7 
described in the Trusts Act as ‘•obtIgarPns in th^ ^ 

a trust** but only to the trust properly called as 
in the Trusts Act. A.I R. i 03 Q Mad. 

MW.N. 437*49 L.W. 605 -(i 939 ) * M.Lj. 820-1^9 
Ind. Cas. 316. 
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LIMITATION ACT (1908), S. 10—5. Express trust. 70a 


xo— ^Express trust. 

Flaintiflf making over certain sum to derendani No. 3 
for investment— Defendant No. 3 advancing it to defen* 
dants Nos. i ?>*id 2 on rcgisicnTi bond — bond taken in liis 
own name — PI aim iff knowing of real facts after over lUrco 
years — Suit by him on simple mortgage against defendants 
for recovery of money from defenclanis Nos. 1 and 2 or for 
simple money Hiecrcc against defendant No. . 3 — Suit 
Iramcd as simple mortgage suit. 

Heidi S. 10, Limitation Act applied the money being 
given to defendant No. 3 on express trust. A.F R. 1038 
Cal. 336=42 C.VV.N. 381 ^66 C.LJ. 54i=I.L.R. (1938) 
Cal. 8i=siy6 Ind. Cas. 681. 

— S. xo— Express trust. 

Where according to a family arrangement a certain 
hundi vests in a defemiant for paymcni of debts of the 
husband of the pluniifT and the balance af'er paymen^ is 
to be paid to the pi liniifT's husband the arrarxg''mcnt is a 
trust for specific purpose within the meaning nl S. lo and 
tlw plaintiff’s iiusbancl is entitled to call upon the 
defendant to account for the proceeds of the hundi. A.I-R. 
1936 Mad. 876= (1937) M.W.N. 368* i6g Ind. Cas. 362. 

— S. 10 and Art. 89 Express tmst. 

Dispute as to proj eriy — Agrccm^ni between parties 
that one of them may collect rents anc account to the 
rightfsil claimant — Suit for account by successful party : 

Held, (i) that there was no property constituted trust 
such as would bring the case within S. 10 and there was 
also no contract of agency which would bring in An. 89: 
Art. 120 applies. A.I.R. 1936 Mad. 170=161 Ind. Cas. 

84:. 

S. 10 — ^Express trust — Suit for accounts — In an 

express trust part of trust monay misappropriated 
by the trustee*— Suit for account and refund of the 
amount is not barred by lapse of time. 

Where on the death of her husband in 1904 a widow 
handed over a certain sum of money to her brother for 
the benefit and education of her two sons and the brother 
applied part of the trust moneys for that purpose put the 
balance amouniing to Rs. 1,600 and upwanls into his 
pocket. On his death his representatives were called on 
to refund this balance and to account. 

Held that the money being vested for specific purpose a 
•uit Ibr account and refund of the trust property cannot 
according to S. lo.l.imiiation Act. be time-barred by lai)se 
of time, toy Ind. Cas. 705 = 52 Bom. 184=30 B<jm. L.R. 
45 = A.I.R. 1928 Bom. 58. 

— — S. 10 — Express trust, what Is. 

Where pending disposal of a criminal ca»e property 
wasentrusted to the sapurdar and the reversioners of the 
owner sued for recovery of the property aficrntvcn yean: 

Held on construction of th* document that the case 
was one of express trust and S. 10 applies. 101 Ind. Cas. 
497=A.I.R. 1927 Oudh 614. 

- ■ 8. 10— Express trust. 

Per MullUk, J.— i* not nreesary that an express decla- 
ration should be proved. Inferences can be drawn from 
the conduct of the parties sufficient to establish an express 

PL.T. (Sup.) i-A.I.R. 1923 

* ■ ■■■ 8 # 10— trott, wbat is. 

Two Mahomedan broihers exrcuted a partition deed 
wherein they suted that thrir deceaied brother entrusted 
to them a certain amount which one of the two executan t 
undertook to pay to plaintiff on his attaining majority 
with mtereat at ] per cents ^ 

Held, that an express trust was created in favour of 
plaintiff and the amount was not a deposit* 

HeUi further that the partition deed evidenced and 
•cknowlodgcd the trust already created by the 


brother. 85 Ind, Cas. 508 = 20 M.L.W. 5-16=1924 
M.W.N, 876= A.I.R. 1924 Mad. 920. 

S. 10 — Express trust for a specific purpose — 

Trust n3t exhausting estate — Residue — Trust crea*' 
ted by operation of law. 

Whrn ihc icstaior's property is vested in the trustees for a 
specific purpose, no l•^‘sul^iag trust of the rcskluc v^hich 
f\t't I'ssanly arises by law* need be specific in words in the 
will m order lo bring it within S. 10. 21 lb 646, Foil. 35 
Loin. 49=12 Bom. L.R, 947 — 8 Ind, Cas. 635, 

S, lo—^'cpToss trust— Fiduciary relationship^ 

An express trust wiiJiiii ilic meaning of S. 10 oi the 
Limitaiicm Act docs not result from a mere fiduciary rela- 
tionship between iwo pariits sue h as solicitor and client 
desposiior . nd ijankcr, principal and agent and creditor 
and lU bior. iBut a son-in-hiw dors i.oi stand in a fiduciary 
relationship to his latlierdn-law by reason of the matri- 
monial reiationslup). 1 L. W. 577 ^ {^ 9 H) M.W.N. 
606=16 M.L.T. 199 = 22 Ind. Cas, 936. 

S. xo— Express trust— Applicability. 

Sccdon loof il.c Limiiaiion Act 1877 applies to trustees 
who hold ihe property for a specific trust and no linnia* 
tion runs against the p;u-iicular bentficaries lor v*hom the 
propiTiy is hi Itl in trust. But ihc benefii of die st ciion 
cannot be sought by parties other than the panics ibr 
whom the uusi was Cicattd. (1905) 7 Bom. L.R, 324. 


6 . Guardian or Manager, 

■ S» 1O9 Explaaacion — Mere custodian or manager 
— £xplanario.i» if applies to do facto manager. | 

I hc seizin to the proferry that is the actual de facto 
seizin and in. I nccc-ssarily die legal seizin cannot reside in 
two ]icTsons at one and the same time unless of course they 
arc co-owners, or co-irusu cs holding under one rij^ht or 
one title and unless iheu*izin lo the estate resides in the 
person sued* S. 10, Limitation Act cannot apply. Bui (his 
fictitous 5rizin miSt for the limited purposes of this $cc« 
lion reside in one fcrson or set of persons and not in two. 
Tlicrc cannot be a manager of a manager for iUe purposes 
of the explana.ion. A mere custodian or manager of pro* 
perty handed’ over to him for safe custody 01 management 
by die legal or facto manager cannot be reached by tliis 
section, 

Tlic explanation to S. to applies as much to de facto 
managers as to those legally entitled. A person who 
wrongiully holds as trustee and pretends to act as such 
cannot turn round and reprobate the right wiiich he ajseits 
and claim to hold adversely to his beneficiary. An estop* 
pel would arise. A.I.R. 1944 Nag. i 3 i = l.L.R, (1942) 
N^ig. 92=1941 N.L.J. 184=201 Ind. Cas. 220. 

S.xo— Guardian or Conrt guardian— 

Suit by minor for accounts against guardian moro 
tKati throe years after his becoming major. 

In ordtff dial a Court guardian may become a tntstee 
in wivom property is vex ed for specific pu»posr and as 
such comes under S. 10^ some property must vrrst in him 
for a specific purpose. Tlierc is liowcvcr no vesting see* 
tion in the Guardians and Wards Act. The schrme of the 
Guardians and Wards Act shows that a guardian in is 
regarded as an agent acting on behalf of the minor with a 
liability analogous to that of a trustee. That. howe\'cr. docs 
not m^e him an express trustee. In the Trusts Act also 
the only refemce to a guardian is in III, (A) to S. ^ which 
comes under the chapter **Or certain obligations in the 
nature of trust,’’ This would mean that the relation lx‘t- 
ween a guardian and minor is fiduciary^ and his obligations 
arc based on a conitructivr as opposed to an express trust 

Consequently when a minor files a suit against die 
guardian tor accounts more than three yean after h a 
attainir^WaJority the suit b time-barred as section 10 
docs not apply, the Court guardian not being an express 
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trustee. 39 Bom.L.R. 35i=^A.I.R. 1937 Bom. 334= 
I.L.R. (1937) Ikm. 636= 170 Inci. Cos. 647. 

■ — S* 10, Art* 120— Guardian or manager* 

Section lo of the Limiutti<jn Act docs not apply to an 
implied tnist by lo an cx7>rcss trust. A h'arta of a Hindu 
^int family is not \ ested with the property belonging (o a 
joint Hindu family. Art. 120 of tlic Limitation Act 
applies lo a suit for acroiinis against a KdrUi of joint 
Hindu family. 3' C.L.J. = Ind. Gas. 877. 

— S* 10— Guardian or manager— Joint Hindu 
family. 

Section 10 does apply to suits for accounts against 
managiT of joint lanuly by a member thereof. /\rticlc t20 
applies lo siich suits. 25 CAV.N. 35G5=A.I.R. 1921 Cal. 
57 J- 

S. xo— Guardian or manager — Taking charge 

and managing of minor^s property creates con- 
structive trust and property does not vest in the 
person taking charge. 

Tlie plaintiff while a minor inherited certain pro- 
perty which the defendant her father look charge of and 
managed for her. On suit by minor after attaining 
majority. 

that as a minor cannot create a trust the position 
was that the d<*fcndant as the plaintiff's faiher had taken 
charge of her property and inanagctl it for her and iliat 
then* fore thee was in fact no trust in that ease. 

Held, also that as the Indian Tru.sl Ac t in Chapter IX 
treats constructive trusts not as inisis but as ‘obligations 
in the nature of trusts’ and that as the defendant was 
not a trustee but by his acis had only incurred obliga- 
tions similar to those of u trustee die provisions of S, 10 of 
the Limitation Act would not a])ply. 18 Bom. 119^ Foil. 

llic word “vest** implies that the property becomes tn 
law the property of the trustee. 20 Cab 51; 44 Mad. 277 
and 84 P.R. 1891, Foil. 86 Ind. Cas. 297^3 Rang. 206:^ 
A.I.R. 1925 Rang. 289. 

— S. Guardian or manager — Trust property — 

Acquisition by guardian. 

\Vhcn the guardian gave a discharge for a decree in 
favour of die minor in consideration of the transfer to 
him of certain property he holds the property as a trus- 
tee for tlic minor. 28 Ind. Cas. 861 (All.), 

■ ■ S» so— Guardian or manager— Suit against 
trustee — Suit against karta. 

S. 10 of the Act expressly provides for the cases of 
vested trust in a trustee for specific purpose only ; a 
suit against a kerta for account is not governed by it 
as karta is not vested with property of die family. 32 
C.L.J. 25«38 Ind. Cas. 877. 

7* Implied trust* 

See also LIMITATION ACT, S. xo— APPLICABI- 
LITY AND SCOPE. 

* S* xo — Implied trust* 

Where the money is held under an implied trust 
ibr the benefit of the plaintiff then S. 10 of the Indian 
Limitation Act applies to the case. 39 Bom. 572^ 
17 Bom.L.R. 641 »3i Ind. Cas. 277. 

— S* xo — Implied trust. 

A person claiming under a resulting trust may be 
barred by limitation unless the resulting trust is of such 
a kind as to fall within the scope of S. to of the Limitation 
Act. A trust for a specific purpose is a trust for a speci- 
fied purpose. A resulting trust in favour of the heirs 
of a testator upon failure through invalidity of one of 
the trusts declared in the will, is not a trust for a specified 
purpose within the meaning of S. to* For the purpose 
of Umitation there is a distinction to be draji^ between 
Tesulting trusts and trusts for specific purpose 'Ind Umi- 
tadon may nm in favour of a trustee, whether by express 


words or by operation of law even where he is in not 
as a trespasser. 37 Bom 447=14 Bom.L.R. 987= 
17 Ind. Cas. 689. 

S. to — Implied trust — Applicability. 

S. 10 has a very limited application and docs not 
refer to trusts founded on an unexpressed but implied 
intention of the party creating them or to trusts which 
are raised by construciion of equity without any re- 
ference 10 liie intention of parties. 8 S.L.R. 132* 
27 Ind. Cas. 330. 

8 . Interpretation 

S. xo— Interpretation — * Trust * and ‘ vested in 

trust * meaning of — Deposit of trust money with 
banker with notice of trust — Suit by cestui que 
trust for recovery of deposit — S« 10 does not apply. 

The word ‘ iruit’, S. 10, Limitation Act, is used in 
the same sense as in the Trusts Act, 1882, and die ex- 
pression ‘ vested in irusl ’ implies ihal the ownership, in 
ilic property has been conveyed to the person rcferifcd 
to in die section. 

Where a banker accepts a deposit of trust money 
with notice of the trust he does not become a trustee 
of ihc money in the strict sense of lhat expression and 
consequently a suit for rccovciy of (he deposit by the 
cestui que tru$t will not be governed by S. 10, Limita- 
tion Act. A.I.R. 19.|6 Mad, 519= (1946) i M.L.J. 3t 
= 1946 M.W.N. 9=LL,R. (1946) Mad. 42 = 59 M.L.W. 
725 « 

S* 10 — (Before amondmeot) — Interpretatxoil— 

Word vested in trust in S* x<^-MoaJLixig of* 

Tlic word “ trust ” in S. 10 is used in the same sense 
as in Uic Trusts Act, 2 of 1O82, in which a trust is defined 
as an obligation annexed to die ownership of property 
so tiiat (he expression “vested in trust “ implies that 
tile owm rship in the property has been conveyed to 
the person referred to in section. The rules of equity 
that a person who received money while in a fiduciary 
relationship to the person for whom he received it 
was to be treated as an express trustee cannot be imported 
into S. 10. 

Gifts of land can be made to the manager of a tempk 
to be held in trust for the temple. Su<& a giR would 
constitute the manager a trustee in the English sense 
so as to attract S. ii as it stood before* A.I.R* I 94 S 
Mad. 691=56 L.W. 479 (2)= (1943) 2 MXJ. 339 *® 
212 Ind. Cas. 518. 

— S. 10— Interpretation— “ Specific pnrpose 

The specific purpose required by S. xo, Limitation Acb 
is the specific purposes mentioned in or dcducible from 
the deed. A.I.R. 1941 Nag. x8i=I.L.R. (194^) Nag* 
92=1941 N.L.J. 184=201 Ind. Cas. 220. 

' S* 10 — Interpretation* 

‘‘Trust for specific purpose is same as “cxprc» 
trust A.I.R. x94r Mad. 84t = (x94i) 2 M.L.J. 55 “ 
=200 Ind* Cas. 357* 

S* 10 — ^Interpretation— Specific purpose ^ 

The words ** for any specific purpose ** merely m* 
dicate an express trust, 1,^., a trust that is not constm^ 
tivc or onu arising by implication of law or men 
that there is no doubt as to its specified terms nor My 
imcertainty as to affirming them. 32 Bom* 3941 A.I«R* 
1922 P.C. 2x2, Rcl. on. 124 Ind. Cas. iSesA.LR* < 93 ^ 
All. g6. 

— S. xo— Interpretation* , 

The expression ‘ tmst for any specific purpose 
is merely a more expanded mode of emressiog the 
idea as that conveyed by the term ‘^express trust * 01 
the English Law, both tlie terms being synonymous m 
meaning and thus the section excludes from its tmeratx^ 
such trusts as the law, would imply merely from the 
existence of particulars facts or fi^cuary relations# 
X16 Ind. Cas* 70=A.I.R* 1929 Nag. 298* 


7®5 LlMDIXAXION ACT — lo — ^ Religions lEndowiiieiit* 



— S. 10— Interpretation. 

“A specific purpose,” within the meaning of 
S. 10, must be a purpose that is either actually and 
specifically defined in the terms of the will or the 
Settlement itself, or a purpose, wliicli, from the 
specified terms, can be certainly aifirmed. 

The purpose of following the property in the 
hinds ot the trustees referred to at the end of $• 10 
must be the purpose of restoring it to the trustee 
which IS specified in the earlier part of the section. 

A.I.R, 1922 P.C. 212 (P.C.), Foil. 1U3 Ind. Cas.418 
=29Bom. L.R. 241= A.I.R. 1927 Bom. 398- 

— S. 10 — Interpretation— “Vested'*. 

The view that the word “vested” in S. 10 is to be 
taken, when speaking- of a person standing in a 
fiduciary relation, nut in the sense of “owned,” 
but in the sense of “held in possession,” can no 
longer be maintained. A.I.R. 1938 Cal. 67J = J.L.R. 
(1938J 1 Cal. 652=181 Ind.Cas. 190. 

S. 10— Interpretation — ‘Property’. 

It is unnecessary that the property followed 
should be identical property in respect of winch a 
breach of trust has been committed. It can be 
anything into which the original property has been 
converted in whatever form the conversion may 
have taken provided, of course, the one can be 
clearly and dcfinuely connected with the other. 
But under S. lU, Lim. Act whatever form the ori- 
ginal properly may have taken, it is essential that 
it should be in the hands of the person sued. A.I.R. 
1938 Nag. 3U = 1.L.R. (1940j Nag. 94=176 ind. Cas. 
57. 


S. 10— Interpretation — ‘Vesting*— Require- 
ments ot. 

While transfer of proprietary rights is not in- 
fmded mere transference of management or con- 
trol is not enough to satisly the requirc- 
m. nts of 'vesting’ as contemplated by S. 10; a 
ffiglUtocall for a transfer and to p o s s c s s the 
property lor the purposes of the trust and aho a 

power to dispose of it according to the terms of 
thetiust without reference to tiie owner are the 
essentials that constitute tlie ’vesting’. 58 CL.? 
502= A.I.R. 1934 Cal. 87=61 C. 119=150 Ind. Cas.* 


9. Religious Endowment. 

•S. 10 and Art. 144 — Mutawalli— Advei 
possession— Acta showing adverse possess! 

are referable to position of Muti^walli 

Mutawalli is estopped from setting advei 
title to trust property. 

Where a person is a mutawalli of a public cha 
table trust, all his acts which are claimed as a 
showing adverse possession are referable to I 
lawiul fiduciary position as Mutawalli. Adve 
possession m such circumstances, is a nati 
almost void of content. However flagrant the br 
Ches of duty be on the part of the mutawalli 
acts oil behalf of the trust and has no right 
claim adverse possession. Having entered n 
possession as trustee he is estopped from setli 
an adverse title until he obtains a proper ditchai 
from the trust. A.I.R. 1946 Nag. 401 s 1L 
Nag. 518=1946 N.L.J. 511. 

19— F. y. D^a3. 


S- 10 — Religious endowment— [As amended 
in 1929J — Amendment, if retrospective— Prior 
to amendment, legal reprcicntaiives ot niutia- 
walli completing t!icir title to waqf properties 
by adverse possession— Suit by subsequent 
mutavvalli fur recovery ol wakf property. 

Nothing is contained in the ametulment qf S. 1(1 
in 1929, which gave it a rttrospcctive and 

revived titles whicii IvaJ already become extin- 
guished by reason of b.28, Lmi. Act. Wiierc cer- 
tain piopeilics were clamud by Rgal represen- 
tatives ol a mutawalli adversely to the waqf by 
reason of having completed tu^ir title by twelve 
years’ adverse possession pr.or to llie aniendmtn?, 
b- 10, as amended, couhj liave no ai'plKahon and 
llie suit by the. suUsequi iit mutwalh hrouglit af tc r 
tlie ameiiilment lor recovery of tlie \vaqf proper- 
ties would fad. (1945^ A.L.j 12 = 1 L.R. (1945 m\ 11. 
75 = A.1.1<. 19^5 All. 121 = 1945 A.W.K. (Il.C.) 414 
=222 Ind. Cas. 196. 

— — S. 10— Religious endowment— Waqf of im- 
movables under Mohamadan law. 

L’mitat«on is a matter of procedure and tlie 
Lim. Act applies to immovables made waqf under 
the .Muhammadan Law. A l.R. 1944 Nag, 190= 
1944 N.L.J. 17U = 1.L.R. (1944) Nag. 775= 220 Jnd. 
Cas. 57. 

— S. 10 — Religious endowment— Dedication 
of property to temple is “specific purpose" 
within S. 10. 

"A specific purpose” within S. 10 is apuiposc 
which is-either actually and specifKally dtfiijed 
ill the deed of trust or a purpo.ie which from the 
specified terms can be certainly alTiimed. I'lie de- 
dication of property lu a temple generally, i.e-, 
for conducting of pujas and ceremonies and ilie 
upkeep of the temple is sullicicnily specific lo sa- 
tisfy the requirements of S- 10. 56 L-W. 479(2) = 
A.I.R. 1943 Mad.691=(l943) 2 M.L-J. 339=212 
Ind. Cas. 518. 


S. 10— Religious endowment — (Before 
amendment of 1929;— Dharmakaratha of temple. 

The properly of a temple belongs to the idol 
and docs not vest in the manager, although he has 
a wide discretion in tlie spctnling of the funds of 
the institution. Tlie dharmakartha of a temple, 
ihcrcfort, is not the trustee of its property and, 
thcreJoie, S. 10, Lim. Act as it stood before the 
amendment of 1929 dors not apply to him. A.I.R. 
1943 Mad. 691 =56 L. W. 479 (2j = (1943) 2 M.L.J. 
339 = 212 Ind. Cas. 518. 

S. 10 — Religious endowment. 

Suit under S. 539 of old Civil P. C. ( SclXlV 
of 1882), corresponding to S. 92, Civi| P.C-, (AclV 
of 1908;, for appointing a new trustee for temple 
and for vesting property in trustees in trust for 
temple— Decree in terms of section ~ Person 
appointed trustee according to scheme given in 
decree— Properly of temple vested in him — .Such 
person is a trustee within meaning of S. 10. A 1 R. 
1941 P. C. 130=8 B. R. 151=22 P.L.T. 981= lyai 
O.W.N. 1367=74 C.L.J. 440= f 1942) 1 M-LJ. 8= 
(1942) A.L..f. 53=55 L.W. 31 = 1942 M. W. N. t06 = 
46 C.W.N. 377=1941 A.W.R. 107=44 Bom. L. R. 
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183 = 21 Pat. 96=[.L. R. (1741) Kar. (P. C.) 176 
Su^j. — 44 P-L.R. 2JiJ = iy6 Ind- Cas. 696 ^P- 

— — S. 10 — Religious endowment — (As amended 
in 1929) — Exp.css trustee — Manager of a 
religious endoivinent* 

^ I'or tlie purpose ot S. 10, a manager of a 
rcl'i^ioos <.‘{i<laiiViaciit is m the same posiiio'i as an 
express trustee. A. l.K. 1935 Mad- 483 = 157 Ind. 
Cas- 181 (2). 

— S. 10— Religious endowment, 

W'lierc a vllage was dedicated in waqf for the 
miiutciiancc oi a shrme and tor the mauitcnancc 
01 tile saj jadanashin, tlie plaintiff as saj jadanashin 
and mma^er of the waqf sued to recover posses- 
sion of certain lands in the village from the 
mujawars w.iom the predecessors of the planit.fi 
ha 1 allowed to occupy the land m suit, being part 
oi the waqf lands, tor llieir maintenance and relied 
on S. 10, to overcome the bar of limitation : 

Held, that in order to bring the suit within 
S- 10 it would be necessary fur the plaintiff to show 
that tlie lands in question had become vested in the 
defendants in trust for a specific purpose, or that 
they were the assigns ot the sajjadanashin, in 
whom the lands had become vested for such 
purpose, aiid as the sajjadanashin could not be 
Sii'l to be a trustee but was only a ma lager, the 
suit did not come within the provisions of S. 10. 
11 O.W.N. 297 = 39 L.VV. 42l = A.l.R. 193 4 P- C. 77 
= 33 C.W.N. 400=36 Uom L.R. 408=66 M.L-J. 431 
=59 C.L.J. 157= (1934) M.W.N. 258= (1934) A.LJ. 
466 = 56 A. 111=3 A. W. R. 387 = 61 l.A. 50 = 147 
Ind. Cas. 887 (P.C.). 


S. 10 — Religious endowment. 

The plaintiffs sued as representatives of the 
Parsi Anjumaii of Chiklili. The suit was to re- 
cover (wo nooses whicit had been mortgaged by 
defendant No- 1 to defendant No. 4. Tiieir case 
was tiiat originally the father of defendants No. 1 
and two otiier persons, who were tlic vahivatdars 
or mtnagers of the old Agyari or fire-temple of 
Chikhli and were representatives of the Parsi 
Aiijuman, purchased the two houses, which were 
on either side of the Agyan, for the Anjuman, but 
subsequently, defendant No- I's father treated 
this property as liis own and mortgaged it to 
various persons and ultimately to defendant No. 4 
who was m possession. Defendants Nos- I, 2 and 3 
were biothers. The only contending defendants 
were defendants Nos- land 4: * 

Held, that in the mofussil, Parsis were governed 
by rules of justice, equity and good conscience; 
the vendees, and his two associates, were acting 
on behalf of Anjuman: the purchase was for tlie 
Anjuman, and was made for the express purpose 
of guarding against the danger of these two houses 
which adjoined the fire-temple ©n either side falling 
into non-Parsi hands and thereby causing some 
annoyance or obstruction to the religious cere- 
monies to be performed there; and that there 
could not be a clearer instance of an express trust, 
the property having become vested in these three 
vendees for a specific purpose, namely, the main- 
tenance of the fire-temple w.tliout interruption 
and avoidance of the possibility of alienation of 
the houses qis either s'de ^nd a; there was an ex- 


press trust or a trust for a specific purpose, S, 10 
of the Lim. Act applied and a suit would not be 
barred by limitation. 35 Bom. L. R. 109l=A.I.R. 
1934 Bom. 1=149 lnd.Cas.3l7. 

S. 10 — Religious endowment — Property 

appertaining to an astiian — VVJiether can be 
said 10 have become vested in trust for any 
specific purpose. 

The property licld by a maliant of a math for the 
puipose OI maintaining the math and ttie office rela- 
ting tiiereto is not property which “has become ves- 
ted in trust lor any specific purpose.’* Tlie endow- 
ments ot a Hindu miiii are not “conveyed in trust” 
nor Is the head of a math a “trustee” with regard 
to them save as to specific prop* rty proved to have 
been vested in him fora specific object. Property 
appertaining to an asthan cannot be said to have 
become vested m trust for any specific purpose and 
S- 10, will not apply to a suit by the mahant of the 
astham for recovery of possession of the property. 
1 1 O.W.N. 39 = A.l.R. 1934 Oudh 96=9 Luck. 384= 
147 Ind. Cas. 607. 


— — S. 10 — Religious endowment— Alienation by 
trustee. 

A trustee cannot convey a valid title to the 
transferee and, therefore. Art. 134 does not apply 
to a suit for the recovery of the temple properly, 
improperly alirpated by the trustee. A.l.R. 1922 
P.C. 123 (P.C ). Foil. 96 Ind. Cas. 371=49 Mad. 
543=23 M.L.W.657=A.1.R. 1926 Mad. 769=50 
M.L.J. 589. 

— — S. 10— Religious endowment — Alienation of 
wakf property. 

Article 144 and not Art. 134, governs a suit to 
set aside an alienation hy a Mutawalli of ordinary 
w^qf property gifted for general pious or religious 
purposes. Section 10 Controls Art. 134 of the 
Limitation Act of 1908. It clearly shows that the 
Article refers to cases of specific trust and relates 
to property “conveyed in trust”. There is under 
Hindu and Muhammadan Law, a distinction between 
a specific trust and a trust for general religious or 
charitable purposes- 65 Ind- Cas. 722=A.LR- 
1922 Lah. 271- 


— — S. 10— Religious endowment — Alienation by 
Mahant. 


Tile limitation for a suit for possession of 
endowed property by a successor in office of * 
Mahant who alienated the endowed property 
from the date of the latter’s death, as th« Mahanth 
had alifc-cstate in the endowed properties ana 
time did not begin to run until his death. 4^^’ 
Cas- 231 =3 Pat. L.T. 264=1922 P.H-C-C. 188= 
A.l.R. 1922 Pat. 178. 


S. 10— Arts. 12 , 131 — Religious endowment— 

Suit for specific share of Ta 9 dik“Suit p/ 
Katlai Manager against temple trustee — Rela- 
tive positions of. 

The plaintiffs, as mangers of a Katlai, sued the 
temple trustee for recovery of a specific share oi 
the tasdik amount received by the latter from the 
Government for eleven odd years before suit, toe 
same having been allotted for the purpose o* W 
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kallai. Held: — (1) That there was tiothing in 
tile ease to support the vjew that the trustee acted 
as agent ot tne Katlai manager in so receiving itie 
amount. { 2 ) Tnai it was reasonable to presume 
that ttie tempk trustees were appointed ti unices lor 
the receipt of llie kallai amount- (3> That S- 10 
of tlie Limitation Act governed tlie ease and not 
Arts. 63 or 131 and that arrears were recoverable 
lor the whole period oi eitvtn years odd. UvlO) 
20 M.L.J. 374=8 M L.T. 130=6 Ind. Cas. 781 [1). 


— — S. lo, Art. — Religious endowmeot^ 
Temple crustee gectiog property from private 
Owner in exchange for temple lands — Transfer 
for valuable consideration — Suit by paramount 
owner for lands exchanged — Decree io first 
GourC — Temple dispossessed in execution — 
Appeal by temple — Final decree— Suit by trustee 
within 12 years from date ol final decree — 
Limitation. 

A transfer by way of » xchange of land allogrtl to 
belong to a private owner lo a temple in exchange for 
temple properties transferred to such private owner 
by tliir temple trustee is a transfer for valuable con- 
st<l' T4tir>]i and is not a mere voluntary transfer wiih'n 
the meaning of S. lo of the Liuuutton Act. A 
temple tru-u-c suing to recover property exchanged 
by liim or by his pre<leoCBsor by r ason of the temple 
being deprived of property got back in exchange 
owing to a defect of tiibr wiJ) be bjrrcd by Art. 1^3 
and ’"ill nrjt be ►aved by .S. 10. Tlie cause of action 
for sucli a suit docs not run wiien the temple is 
fiupOBsessed fur ibe firsl time in execution of a decree 
obtained in a suit instituteil against tfic temple by a 
third party claiming under a paramount liiJc l)ut 
only burn the date of the final decree in such suit. 
A plaintiff’s cause of action under S 119 of the 
Transfer of iVope/iy Act does not arise lieforc the 
date of ihe final decree in ifie suit in which he was 
dispossessed aiitl lie will be in time if h^' biiiigs a suit 
belure lh<‘ expiration of 12 years f'lotii the date of 
such decree. 30 M. 310=17 M. b.J. 149, 


*0. Specific trust. 

P°'-P»se-Pcrs0n 

==-.JsSs; ■ 

share inthe property of Im ather* butinS in 
such person aB a trustee. Such a person not I 

at^ai^ hh- purpose, or indeed a trustee 

Act 7 r L-miSn 

Act. i.L.K. (1947) Kar. i09=A.I.R. 1947 W 187. 


S. 10— Specific trust. 

Prcsettlemcnt mokhasa in certain ^emindari 
attached m .O31 under Cl. 0 ofS. 34. Madras Reguia. 
tion XXVIll of lOoa— Zemindari sold for arrears and 

came m possesion of Government - Government 

resumed mokhasa in ,850. wroie off arrears and 
regranted u unconditionally to zemirtdar in i860- 
Zemindar held it since then in his own right— 
Mokhasadar having knowledge of resumption, accui- 
escing m ami abandoning his right in mokbasa-Suit 
for posiession brought in 1927-lt was alleged that 
zemindar was trustee and no question of limitation 
arose: 

Held^ no iruM wa^ created and lime began to run 
from dale of disclaimer and suit was timc*barrcd* 
AJ.R, * 93 ^ Mad. 295. 


II* Trust by operation of law* 


— S. 10 — Rellgioas endowment — Shebait — 
Peruon wbom property haa become vested 

la tru^s for any specific purpose'* — Revival of 
right to Sue barred by the Act. 

A sh«-hail of property endowed for the worship of 
a deity am! other religious purposes is a person “in 
whom Ihr property l,a» her >inc vesud in trust for 
any spccilic inirpose’* within the meaning of S. to. 
II M. 374. foil 4 C. aVj. f' f »'•>. A right barred 
before ilic passing of any provision corresponding to 
S. IO cannot be revived by reason of tfic enacuiient 
of -S. 10. 11 M I A. 3t5, 3G1; 27 C. 1004; ao W.R. 
375 (I • C.), l oll. (1903)31 C. 314. 

RellBlon* endowmeat— Tru*U— Sp«> 

cllic purpoae — LlmltatloD. 

Ffoprrliei were vested in the defendaim as trusters 
in I not for a temple. N„ breach of trust in reference 
to siirl. trust was alleged, but the pUintiff alleged 
that ineorneofihc properties after defrasing the 
exie ii.ei nt ihc trust should be distributed amone 
various person., ineluding himirlf, in accordance 
wish she cuyom of the vatan and claimed a share. 
Hold} that .S _ 10 did not save limitation in respret 
of such a suit, as it did not relate to the specific 
purpose for which the proper ties were vested in the 
ticTeiMUau as iru«tcai. (1901) 3 Bon. KR. 


S. TO— Prc.British watan grant— Presump- 
tion a* to recogDhion by British Government— 
Nadgir watanc ar holding land subject to pay. 
znent of fixed judi— Default — Sovereign power 
assuming znanagement— Whether tantamount to 
trust. 

Tlierc is no presumption that upon the assunipiion 
of sovereignly by tfic Britidi Government (he pre- 
Diitish wa'an grant \sas recognj/.r-(i. 

Ill ord' i that the siatiHc of iiniiutiori iiii^.ljt be 
ou'.trd. tfirre must f-i- a dinci irust comtiluu d by tfie 
act of pani' s and not a coiistrtii live imst arising by 
imphcaiion of law. U h« rc land is held by a natigir 
Bubjrri to payineni of lixeil judi, ibe uirre a»»uniption 
of managMiiem by a sovi-itigri power of lands on 
failure to pay ihe cusK.m.iry judi is not tantamount 
to ‘vrstii g* in trust ol surh lands under S. 10, I.im. 
Act. The words ‘’in tiusi for aspr.ific purpost" in 
that s'Ct'on nil St ob' inusly ireriv a r< sificlivc 
interpieiaiion. .\sHimiTg that the lands were fiicly 
surrenilerrri by (he nadgiis inio the po.srj.»j<,n <.f the 
anri'-ril ruins or ihr granirrs ihirogh ifnm on account 
of ihrir itiabiiiiy lo pav ihe toaomary j.jtli, die 

payment of whir h was the nremial cmidni.m oJ the 

tenure, that surrender, whether v.ihm'ary or not 
will not necessarily rreau- a iimt .d il,e limiu j 
character and nature atta« ling m property widuri the 
meaning of S. IO, Lirn. Art. A. I R. to-? Born ■ 

39 Bom. L.R. 572-.171 Ind. Cas. 8 .^. 
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S. 10 — Trust by opcratioD of law— Trust for 

a specific purpose — Trusc by operatiou of Iaw~~ 
Truhl cticcliciii^ci id h vvUI — No specific tmst*^ 
Suit to follow residue in crusceo’^ bands* 

One*, the ic^iaior 8 properly is veftfd in the trustees 
for a 5j)cciru; purpoM', it it> not necessary that any 
resulting trust .if iIr* residue which n^'ceasarily arises 
by opT iciijii of law >hould be specified in words of 
the will III order to bring it within the scope of S. lt>. 

21 li. (igioj 12 Bom. L.R. gj7 = 33Bom. 49 = 

8 Ind. Cas. 635. 

— Trust by operation of law — Tros* fora 
specific purpose— Jbxpress trust— Trust Act, 
Ss 81, 8j. 

b. ifi ci')“s not apply (0 a resulting trust in favour 
of th" S'.'ttlor which arises by llie operation of Ss. 81 
and 83 of the Indian Trust Act, 1882, on the ground 
that the oijject of Uie orijinal irust is uncertain or un- 
discovcrabk*. Whciiicr the resulting trust flow from 
Uic invalidity of the declared trust or from liic impossi^ 
bUily of asccTlaiiiing ihc declared trust, it is equally a 
substituted trust, liiat is, a trust which is created by the 
law forte de mieujt, Uiai is, as the best arrangement 
which the law regards as possible in difficult circum. 
stances. This gcii'^ral rule is affected to this extent 
only, that where there is a trust covering the whole 
estate and the bequest do not exhaust the whole 
estate the trubtees are express trustees o( the residue for 
the heir of the tcsuior. (1906; 8 Bom. L.R. 328 = 31 B. 
222 . 


ta. Trustee dc son tort. 

10 — Administrator de son tort. 

Section 10 applies only to a case of an express trust. 
Where, however, the defendant who undertook to distri- 
bute the moneys of the sale proceeds of a property to 
the persons enitiled to it in their proper shares, has no 
legal liilc to the moneys under S. 5, Trusts Act, S. 10 
has no application. At most, tlie defendant can be 
regarded as an administrator de son tort in this conncc- 
tioii. i945M.W.N.671 = (i945) 2 M.L.J. 422 = 58 

L.W. 555— A.I.R. 1946 Madt 116=124 Ci. 21. 

S. lo^Trastee de son tort— Constructive tmstee 
— Possession of crespnsser. 

The wrongful invasion or continuance to possession of 
a stranger whether with or without knowledge of the 
infirmity of his title will not make the wrong-doer a 
construuve trustee unless he has been admitted into 
possession by a trustee. 

A.person who has been held to be a trespasser ab 
Inldo cannot be said to be a trustee or manager de son 
tort within the meaning of para. 2 of S. 10. A.I.R. 
1945 Sind 57=I.L.R. (1945) Kar. 40. 

— S. so— Trustee dc son tort. 

Section 10 docs not apply in the case of trustee de son 
tort, lor an executor to be considered holding property 
m trust for a specific purpose, an express trust must 
be enacted by the will itself, as the position of an 
express trustee does not arise £iom the status ofthe 
exccjitor by iuejf. 1944 N.L.J. 458 = I.L.R. (1944) Nag. 
8 ( 7 =A.I.K. 1944 Nag. 377. ^ ^ 

* ■ ' S. 10— Trustee dc son tort. 

In a suit for accounts against the trustee de son tort 
p. 10, fjm. Act will not apply^ for^ it applies to cases 


of express trust alone. Such a point it governed by Arti 
120. A.I.R. 1941 All. i = I.LR. (1940) All. 8i5 = (t94o) 
A.LJ, 705=1940 A.W’.R, 607= 193 Ind. Cas, 697. 

S. 10 — Trustee dc ton tort. 

Trustees de son tort would come within the operation 
of S. lO but the existence of a trust must be first 
cstablikhed before S. 10 may be applied against trus- 
tees de son tort. 

Where a person who is unable to look after his 
properties, Icavcb the management thereof to bis nephews, 
who continue in the management after bis death, even 
if It be suppos' d that a fiduciary relationship was 
created under the circumstances after his death, 
Eurh a relationship could, by no stretch of language, 
be deemed a tiust for a specified purpose within the 
meaning of S. 10. A.I.R. 1938 Gal. 673 = f.L.R. (1938) 
t Cai. 652=181 Ind. Cas. 190. 

— — S. 10— Trustee de son tort. 

Section !0 applies to express trustees and their 
representatives and not to a trustee de son tort. A.I.R. 
>937 Oudh 373= 1937 O.U'.N. 745=13 Luck. 344= 
>68 Ind. Cas. 593. 

— — S. 10 — Trustee dc son tort. 

An executor dc son tort does not come within the 
purview of S. 10 for that section is confined merely to 
what arc called express trustees and has no application 
to such trusts as the law implies merely from (he 
existence of particular facts or fiduciary relations. 30 
P. L. R. 503=A.I.R. 1929 Lah. 753. 

— — S. 10— Trustee dc son tort. 

To a suit for accounts against a trustee de son tort 
S. to will not apply, for it applies lo cases of express 
trust. 44 Mad. 277; 45 Mad. 419, Foil. 84 Ind. C**. 
631 =22A.LJ. 866=5 L.R.A. Civ. 697=47 AU.17= 
A.I.R. 1924 All. 884. 

— —S. Trustee dc son tort — Trustees — Saits 

against— Applicability to soits against trastca de 
son trut. 

See Trust. 7 Bom. L.R. 45=29 B. 267. 


13. Trust property with stranger. 

S. xt^Trost property with stranger. 

An express trustee cannot prescribe for a title by 
adverse possession againt his ben^ciary, and the trustee * 
legal representatives or assigns (without valuable 
consideration) are in no better position than the trustee 
himself. But the rule does not prevent a stranger to (he 
trust, who takes possession of the turst property 
depeodently of the trustee, from acquiring title by 
adverse possession. A.I.R. 1935 Mad. 483 = 152 lod* 
Cas. t8t. 

14. Trustee, who Is. 

— — S. 10— Trustee, who Is. 

The sbebait under the Hindu Law is not a trustee for 
the idol and no legal estate vests in him. He is only 
a manager of the estate bestowed upon the idol 
is the real owner. A.I.R. 1922 P. G. 123; 13 M- 1 * A. 
270 (P. C.); and 27 C. L. J. 605, ReJ. oo. 
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Act, S. to doei not apply to a luit for accounts against 

him. H4 Ind. Cas. 734= >929 A.LJ. 229=A.I.R. 1928 
All. 689. 

■" S. 10 — Trastoe, wlio is — Tbe position of a 
matawali is not that of a trustee within S- lo. 

A mutawali or ciiRtodian of the endowed property of 
the temple may, in a general way, he drscribrd a* a 
“trustee”— a peison in a p-^sition of trust with respect 
to the administration rf the temple pioperties — but no 
properly is vetted in him upon trust for any rpecific 
purpose. Therefore his oosition is not that of the expre»s 
trustee rcfi-rrrd to in S. 10, Limitation Act. Whatever 
sums, therefore, he has received for and on behalf of 
the idol installed in the temple can be treated only as 
sums received to the use of the idol, and a suit to 
recover the money so received is grivemed by Art 62. 
A.I-R. >922 P. C. >23, Foil lofl'Irid Cas. 452 = 50 .Ml. 
265=25 A.LJ. 1047 = A. LR. t928 All. 134. 


— S. 10 — Trustee, who is. 

There is no authority for converting an executor 
into a trustee by anything like a performance of his 
duties qua executor. 103 Ind. Cas. 225=29 Bom. L-R. 
4 i 8 = A.I.R. 1927 Bom, 424, 


— — S. 10— Trustee, who is. 

An executor though not a trustee for specific purpose 
is a trustee with a fiduciary character even as regards, 
the next of kin. 93 Ind. Cas. 385 = 42 C. L. J. 280 = 
A.LR. 1926 Cal. 1. 

S. 10— Trustee, who is. 

The mere fact that a person comes to land which 
originally may have been trust property for an Idol and 
placri on that land a ncw narnghur and sets up a new 
idol, does not constitute him a trustee dc son tort 
for the original idol that was upon the land and .S. to 
does not apply to such a cate. 89 Ind. Cas. i33 = A.I R 

1925 Cal. 1244. 


>5- Trust property. 

son tort— Suit 

trust property comes 
L v ^ de son fort stands in the 
30^01.1, The chiim for 

~M ' r;; b?r.. '°„r ;h7''‘b;r",:' 

Uustee to account being continuous. Undc?^ ih? new 
Act a nut f ,r accounts can be bunched acainst a 
rus.ee. Though under the NVw Act there in no limU 

HLf rj'* against a trustee, a right to sue 

barred under the old Art cannot be re^ ived under the 
New Act. 24 G.W.N. 752 = 57 Ind. Cas. 805 

S. 


10 -Trust property- Suit by trustee to 
recover from person claiming as trustee 

A suit by an allrprd trusirc for recovery of trust 
propertv apamst pr r^on ebimi. g himself to be frn^ce 
'! Bov.,ne,l hv Art, ,4.1 of ih,- Ao, ,G T 

201 = 37 M L.I 460= (,910^ M W N 850= .7 A I I 

=?r.:3,'ca\''/8r(pr^c.Y'-^- 

The time against a credi'or trustee who had 
misappropriated bee, ns to run from the date of mis 
appropriation, t Ind. Gas. 347 (All,) 

S. lo-Trusf property-Deposit as secnrit> . 

The plfT dcpoii.ed as security ]m P. O Savings Bank 

Uic plff s dismisial a sum due to him wai wirh the 
Collectors sanction and plfT.'s conn-nt and authority 

Ts I J T," and cn d.ted to ,l!i 

esflaic. 1 he piff demanded money f.um the deft The 

decree given by the trial court ,0 the plff. was revised 
by the High Court held that no property vistrd 

in rhe d< ft. m trust for the plff and the suit was barred 
by Luiinaiioti bring inniiutcd after more than three 
years. 52 Ind. Cas. 65 (Cal.) 


S. 10— TrastM, who I« — Person obtaining 
jewels uoder promise to give them to plaintiff is 
a trustee as per S. 10. 

By some agreement the jewels in question which had 
been pledged to a third penon were settled on the 
plaintiff to be enjoyed bv her during her life without 
power of alienation and upon her death to be divided 
between the defendant and other parlies to the agree* 
ment. At the time the document was executed there 
was an expreii promise by the defendant that he would 
within ten days obtain the jewels and deal with them 
m accordance with the document. The defendant got 
the jewels from the pledgee but did not hand them 
over to the plaintiff; 


Held, that defendant was ‘truitee* within S. m. 
The phrase “trust for a specific purpose” in tl.ii section 
IS merely a more expanded mode of expressing the 
same idea convyed by “express trust’* in English Law- 
and it IS UKd in this section in contra-dbiinction to’ 
trusts arising by iraplicaUon oflaw. truin resulting and 
trusts constructive”. The word “vested” in S. 10 means 
nothing more than properly having control of the 
property. 72 Ind Cas. 842= 17 M L.W. 467=32 M LT 
817=1923 M.W. N. 284=A.I.R. 1923^!^.^ „8=44 
M.Lg. 431, 


S. 70— Tru*t property-Sult against trustee— 

Neglect to get income of trust properry. 




tr. rvcv uj 107/ UfiCg not 


lion, cases where it is smighi to render a trusUe accuun- 
table for property which, I ut fur l,i^ wilful default or 
neglect, would come into bis hands. Toe cff. ct of .S 10 

of the Act of igofl is to make a tnutee liable for an 

indefinite lime and without bar of limitation for breaches 
of trust consisting m failure to get in trust property A 
suit against alruitec for failure to obtain possession of 
the corpus and incrme of the trust properly is not within 
S. IQ of the Art but is governed b> the ordinary law of 
limiUtioQ 42 led. Cat« 543 (Cal*). 


S 10— Trust property— Land granted to cnslo. 

dJoo dbarmartb. 

A suit for the recovery of property from a person in 
whom it was vested jn trust for the upkeep of a shrine 
or from a gratuitous iiansfeiec from him is governrd 
by S. 10. The custodian of a shrine can acquire private 
property ifhe is not a sanyasi. 78 P. R. 19,3. 109 PJ^ 
1919=53 Ind. Cas. 577. 
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— S* 10 —Trust propet ty — Land assig^^^d by 
mutual agreement — Suit for its recovery^ 
Limitation. 

Suit against defis. lo who^e pr^dfc<**5o»'S in interest the 
suU lands were asdijn^'d and vvho were in ion 

a^sign^^r^ according to mtHual ^^firremcn^s is governed by 

S. TO and if cons^ qomtly not barred by limitation, 

P L.R rQi8 = 70 P,W R. 1918^66 P- R. 1918—45 Ind. 

Caf, 325e 

S, 10— Trust property — Suit against trustee — 

Neglect to get income of trast» 

A suit against a trustee for failure lo obtain poises# 
sion and tneome of the tru'l, falls under the ordinary 
law orijmi*^Tinn and not under S. 10. 41 Mad- = 
(19^7^ MW.N 651=6 I. W. 523-22 M. L. T. 388= 
42 Ind Gas. 544. 

— — S, 10 —Trust property — Suit against trustee— 
Former trustee. 

A luiton behalf of a Dcvasthanani for recovery of 
property froTn a former trustee is governed by S. to of 
the Limitation Act thoueh tiic f-irmer trus c 's tide to 
the office was not legally valid. 25 M, L- 452= 14 
M LT. 437 = 21 Ind. Gas. 421. 

— — S. xo and Arts* 131, 14a and 144— Trust 

proprty - Permaaeot lease — Possession for ta 
years —Effect of. 

When trusty properly wai permanently Iea<eH to the 
deft, condition of paying yearly rent and ih^ tenant 
was in possesion forever 12 years; held, that S. to did 
not apply as he was an assignee for valuable eonsiUera* 
tion and that the deft, acqiiired by prescription the 
right of permanent lessee under either Art» 14^ or 144 
of the Act, Art. 1^4 does not apply. 23 M. 271: 36 C* 
1003; 38 C. 526, Rel. on. Th^rc was no creation of 
a tenancy from year to year by the mere payment of 
rent as such tenancy can be created only ♦^v expr*^ or 
implied contract. 23 M.L. J. 260s 12 ML T. 218 = 
(1912) M.W.N. 870=16 Ind. Gas. 53. 

i6» MUcellaneoae. 

— — S. 10— Miscellaneous— Director of compaoy— 
Posiiion oL 

Whether a director who5e acts arc the subject of cons* 
truction was a trustee or a partner or an agetii to the 
Company or to the body of share^holders is to be deter* 
rained according to the circumuanecs of each case. 
79 Ind. Gas. 740 = 5 Lah. 27 = A.I.R* 1924 Lah- 435. 

— — S. 10 — Miscellaneous — Execution against* 
trustees. 

So long as the original trustees are not removed, and 
they remain in control of the property it cannot be 
contended that they aie not the pr^^per judgment* 
debtors to be on record in the exrculton petition. The 
crucial date on which the trustees cease lo be actual 
judgment debtors is that on which they are ousted from 
the control of the trust properly. 92 Ind. Gas. 709=23 
M.L.W. 22=A«1«R. 1926 Mad. 32 k«»50 M.LJ. 153. 

— ~S. so ^Miscellaneous— Legal representative— 
— New trustee. 

A new trustee succeeds to the office of a former 
trustee and not to him personally and is not therefore 
his legal representaiive under this section. 4 L*W, 369 
= (1916) 2 M.W,N. 87»34 Ind* Gas. 945. 


— — S. to —Mlscellaneoos— Trustee— Right to re* 
imbursement. 

Where a trustee is removed and an account ordered 
against him, his claims against the'estate, though barred, 
may begone into and a decree may be given to him if 
the accounts should turnout to be in bis favour. An 
executor has a right of retainer, but no charge on pro* 
perties not in his poc^ession for sums due to him from 
the estate and his claim in respect of them is governed 
by Art- 120 of the Limitation Act. 39 Mad. 365=28 
M L- J* 285=2 L«W. 241 =a8 lod. Gas. 221. 

— S. lift) and (a ) — Effect of— Migration of 
both parties— Suit on promissory DOte^l#aw 
applicable. 

After the execution of a promissory note in Sindh 
both pa<*tie> to it migrated to Kutch long before the 
period of Mmifaiinn expired. On a qiiestion of ihe 
law applicable in regard to limitation for a suit on that 
promiisory note in Kutch: 

/ 

Held, the pro-n«*«e borame .ubjrct to the law of the 
land lo which ihc drfindant went (i.e.) Kutch before it 
hid expired in Sindh. It i« only 'a liabiliiy already 
dead when the partiri were still In the country of iu 
origin that cannot be revivrd by their migralioQ there- 
afier. A.I.R. 1950 Kut. 58. 

S. 12. 

Synopsis. 

1. Applicability and scope. 

2. Copies of other documents 

See also; Lim. Acr, S. 12— Judgments 
other than appealed from 

3. Copy obtained by another person 

4. Copy sent by post 

5. Copy of award 

6. Copying agent 

7. Day of Judgment or decree 

8. Decree latter than Judgment , 

See also: Lim. Act, S. 12— Interval 
between Judgment and decree 

9. Delay in obtaining Copies 

See also: Lim. Act, S. 12— Laches. 

10. Interval between Judgmentt and decree 
Sec also: Lim Act, S. 12— Decree later 
than Judgment 

.11. Judgment other than appealed ^ from 
See also : Lim Act, S. 12 — Copies ot 
other documents 

12. Laches 

]3 Leave to appeal to Federal Court 

14. Leave to appeal to Privy Council. 

15. Plea under 

16. Time requisite 

(a) Computation 

(b) Holidays 

(c) Scope and interpretation 

(d) Separate applications for decree 

and Judgments 

(e) Sufficient Cause 

(f) Unnecessary copies 

17. MiBcell^eoa;. 
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LIMITATION ACT— S. 12 — 

1. Applicability and scope. 

—S' la— Applicability— -Letters Patent appeal. 

The provisions ofS. la oT the L'mitaiion Act are 
applicable to T.ettcrs Patent appeals under Cl. to, 
Letters Patent of 'he Patna Hich Cnurt. The se'iion 
docs not make any reference to O.P Ode or to any 
oil er Act and is a eeneral prnvlfi'm which applies to 
the whole r.f British India. 26 Pat. ijyrrA.I.R. 1947 
Pat. 329 (S.B.) 


S. la— Scope — “Prescribed” — If means pres* 
cribed by any law. 

The word “prescribed” in S. 12 of the T.imiiaiion Act 
must be taken to app'y to any Act wi^ich may be the 
subject of enn'ideratton in a particular cate 26 Pat. 
157=A.I.R. 1947 Pat. 32') (S.B.) 

*— S. 12 (3^ — Applicability— Execution. 

Section 12 (3^ doer not apply to an application fi.r 
execution. (1945) 24 Pat. 421. 

S. 12— Applicability and scope. 

Entire law of limitation has not been certified for all 
times and fo' aM pu-pose* in Lim. Act — Central and 
Provinrial l.cpidatu'es can make addi'innal and nipple- 
mental proyisioni which become part and parcel of law 
of I'mllaMon applieable to an anion. A T.R. '942 All. 

306 = 11942) A L J. f)’* - t942 A."’.B.H.C. 3i 5 = I.L.R. 
{1943) AH. 55 = 203 Ind. Cas. 331 (F.B.^ 

■ — S. 12— Applicability and scope, 

Und'T S. 12. time spent for obtaining cony of order 
Or decree sought lo he revised has to be dcdncied from 
the peiiod oI limitation preernbed for filing revision, 
where, according to tlie Rules of the Court, it is essen- 
tial to file a copy of the order sought to b< r« vised 
along with the appliratim. Stich a prartire prevails 
Is Oudh aecordirg to R. r,. Chap XM of Oudh Chief 
CoiiriRules Al.R. 1<».12 Oudh 392=1942 .0*W.N. 
335= 1942 A.W.R.C.C. 22o = 2on Ind. Cas. 608. 

— S. 12 — Applicability and scope. 

The provisions of S. 12 (2) are applicable to an 
application Und'T S. 12 '2) of the Oudh Courts Act. 
Hence the lime spent in obtaining copy of judgment 
should be esrluded in computing the peiiod of 30 clays 
pre*crihed f.y R. 7, fihan XI I of the Ruin of d e Oudh 
Chief Cf urt. A.l R. 1042 Oudh 3if= 1949 O.W.N, 2t 
= 1942 R-D. 73=1942 A.\\'.R. 25 (i) = >8 l.uck. 66 = 
igg Ind. Cas. 712- 

— — S. S3 — Applicability and scope. 

The rules under Cl. 27 of the I etiers Patent amount 
to^speciai law.' Within the meaning of S. 20 of the 
Limitation Art and therefore S 12 of the Limitation 
Act governs appeals tinder Cl. 10 form the judement 
passed by the High Court in its appellate juriKhciinn 
and the 'time requisite' in ubiainins a copy r.f the judg- 
ment appealed from must be excluded. A. I, R. '^1041 
Lah. 3-,7=LL R. (ig4>l Lab. 191 = 43 Pun. L.R. 297 
«-ig5 Ind. Cas. 453 (F.B.) 

— S- 12— Applicability sad scope— Appeal ttnder 
B. aoa, CotBpanies Act. 

Section 12, Lim. Act rovenu an appeal preferied 
Under S. 2oa, Companies Act from an order of a single 


[• Applicability and scope. 718 

Judge ofHiph Court exerrising originni jurisdiction, 

A.T.R. 1941 Lah. 257 = T.L.R. (1941) l.ah. 191=43 
P.L.R. 297 = 195 Ind. Cas. 452 (F.B.) 

S. 12 —Applicability — CompaDics Act, appeal 
QDder— No. 

See; Companies Act, S. 169. 19 M.L.J. 511=4 Ind. 
Cas. 872. 


“ — S« 12— Applicability and scope. 

Appeal from judgment passed bv High Court in exer- 
CUP ofoTigmal civil j irUHiciion— Scpiim to 
applies. A.t.R. J041 L^h. 25-r=l.T,.R. fiQ4i)‘Lah. 
191=43 P.L.R. 297 = 195 Ind. Cat. 452 (F.B.) 


;S- 12 '2^— Applicability and scope— Appeal and 

^vision— peiirion under S 73, Madras Village 
Counts Act (I of i889)*~Ccrtifi(*d copy of dccreo. 

A pMi'ion under S. 73 of the Mad. Village Courts 
Act can be regarded as being comprebrnded within 
the term “appeal” occurrir^g in S. 12 (2), Lim. Act. 

Conseouenily, ihoueh S. 73 docs not require an 
applicant to produce along with his petition a reriifir-d 
copy of the deerre. yet S. 12 (2). Lim. An is applicable. 

b'-ciiort 12 f2) •« appltrahle even to a case where appeal 

or appl'cation need not he accompanied by a copy of 
the dr>rrep objocied to. A.I.R. ig.pMaH. 589=:{l04t) 

I ML-.T. MO-53 L.W. 487= 1941 M.W.N. 3.19=199 
Ind. Cai. 651. * ” 

■ S 12— Applicability and «cope— Rules as to 

computation laid down in Part III, whether apply 
to other enactments. 

The rules as to computation of period of limitation 
laid do^Tf ill Part III of the Lim. Act, which rules 
accord with common tense, are not intended hy the 
Legislatufc to apply only to periods oflimitation prescri- 
bed by the Schedule but apply to periods of limitation 
provided for by other enactments. A.I.R. 1939 All. 
403^(1939) A.L J. 52-^= >939 A.W.R. 498=I.L.R. 
(1939) AH. 647=183 Ind. Cas. 242. 

Ss. 12 and 39— Applicability and scope. 

Srrtlon 12 has been made applicable to all special 
and h’cal |aw,<, hv virtue of the amended S. 29. r5 

P.I..T. 3 oi = .\.LR. 1934 Pat. J53 =>j« Ltd- Cus. 107. 

— - Ss. i3 and ag— Applicability and acope. 

Sections 12 and 29, do not apply to an application for 
r.-fr»rncc under S. 18 of the Land Acqtiirition Act. 
A.I.R. 1932 All. 598=54 A. 282= 143 Iiid. Cas. III. 

— — S. 13 — Applicability sad scope. 

S«xiion 12, Lim. Act, doe* not apply to proceedings 
under S. f'b (3». (1931) A L j. 593 = 53 A. 614 = 

A LR- 1931 AH. 673= >33 lud* Cds. 621. 

S. >3 — Applicability. 

Section *2 doe* not apply in cemputing the periods o| 
limitation pre«crthed for an applieaiu n ut der S 18 fi), 
Mnd Acquisition Art. 1894. ^9 P.R. 1904, Foil. 104 
Ind. Cai. ?97 = A.I R. 1927 Lab. 858. 
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S. 12— Applicability, 

S«^clioaw2 and 14 are only apnlicable to Miits in 
BrUish India and not to profeeclitjp*; in foreien CourU. 
102 Iiid. Ca5. 52 j = 8 Lab. 5t=A.I.R. 1927 Lab. aoo. 

S 12 — Applicability. 

Section 12 I4) applies to an application to the 
Collector to refer a m.aftcr to the Court and the appli- 
cant IS entitled to oxel-ide the time requisite for obtain- 
ing tV copy of the Collector’s award. 96 Ind. Caa. 1 10 
— 5 Bar. Lj- 26 — A.I.R. 1926 Rang. f35. 

— — S. 12 — Applicability. 

Ti.e provisions of S. 12 are applicable to the pauper 
app als. 77 fnd. Ca*. 9o8=A.I.R. 1923 Lah. 684. 


S 12 — Applicability. 

Where accused was convicted and sentenced to 4 
years rigorous imprisonment and fine; 

Held, that the appeal from the sentence lies to the 

Special fudge and not the High Court. Since Act X of 

1922, S. 12 of the Limitation Act hat been made appli- 
cable to this act also. Time for obtainin'? copies may be 
^eluded. 7t Ind. Cas. 217=16 M L W. 784=24 
Cr.L.J.89 = A.J.R. 1923 Mad. 95 = 43 M.L.J. 561 


S. 12— Applicability. 

Rule 2 Chap 7 of the Patna High Court Rules, 
excludes the appl.calulily of S 12 of the Lim.taiinn Act 
to appeals under Cl ,0 of the Letters Patent. 50 
Ind.Cas. 179 = 2 P,L.T.42=A.[.R., 921 Pat. 365. 


S. 12— ApplicabUity— Prov. Insol. Act, S. 46- 

Appeal * ^ 

xmdtr S. 46 Prov. Insol. Act 

«6=r67nd: ^ = 


and scope— Application 

to be before expiry of the period alJoweSr 

To claim the deduction of the period of obtaining 
copies under S. 12 of Limitation Act from that allowed 
for iht the application must b.- made before the 

expiry of the period allowed at the time requisiic for 
obtaiiiing copy counts from the date 0., which appH- 
caiioii is made. 32 C.LJ. 127=58 Ind. Cas. 408. 

;S S2-ApplicabiUty — Pexiod for obtaining 

copies. ^ 

S. 12 will not apply unless the application for obuin- 
ing copu^ is made before the expiry of the prescribed 
pmod. e. P.L.R..g.. = .8gPrw.R..9.. = 9'^C.C«. 


•s. 


m'j ** “J?** 4 — Applicability— Appeals ond 

— Madras Forest Act (1882), S. 10. 

Provisions of S. ,2, Limitation Act a, regar 

do°^ 1 ‘‘"“i taking copies 

A . ^ appeals under S. to, Ma 

1^' Act, S. 12 m^t be read with S. 4 of the At 

"3^- 389; a2 M. lygjDi 

of order appealed against, need not accompany J 
Sl ill ML.T, 

A» L.J. aoj— 5 Iqd, Qas, 884. 


- — S. 12 — Applicability — Appeals nnder the 
Companies Act 

S. 12 does not apply to appeals under the Com- 
panies Act and therefore the time requisite for obtain- 
ing a copy of the order appealed against cannot be 
excluded from the period of limitation. 19 M L.J. 
511 =4 Ind. Cai. 87a. 

— 12 — Applicability— Letters Patent appeal — 
Time taken in getting copies. 

Copies of the judgment need not be filed in an 
appeal under the Letters Patent from the decision of 
a single Judge of the High Court and the time taken 
in obtaining ihem cannot be dcducied from the 
period of 30 days prescribed by the rules of the High 
Court for filing such appeal. Pel MBlee, C. J., S. 12 
of the limitation Act is not limited to the dais of 
cases in which it 11 necetsary to file copies of any of 
the documents referred to in that section, (igao) 
P.H.C.C. 333=5 Pat. L.J. 709. 

— S 12— Applicability — Decree drawn op — Time 
spent in obtaining copy of decree. 

Where a formal decree has been drawn up in a mis- 
cellaneous exrcuiion case the time requi.sitc for obtain- 
ing a copy of such a dc-cree is to be deducted under 
S. 12. 17 AU. 213; 14 Ind. Cas. 1006, Foil. 1 P.L.T. 
33=(i92o) P.H.C.C. 75=2 U.P.L.R. (Pat.) 26=54 
Ind. C^. 630. 

S. *2 (2)— Applicability and scope — Review 

—Copy of judgment, if necessary — Applicant 
obtaining copy — Time for obtaining copy— 
Whether can be excluded. 

According to the practice of the Allahabad High 
Court, it is not necesrary for an applicant to obtain a 
copy of the judgment for the purpose for making his 
applicaiion for review. But if the applicant obtains 
such ropy under S. 12(2), Lim, Act. time for obtain- 
ing the copy should ^ excluded for the purposes of 
limitation. (1933) A. L.J. i63i=A.I.R. 1934 All. 
367=3 A.W.R. 48=56 A. 591 = 148 Ind. Cas. 290. 

— S. 12 — Applicability and Scope — Revlewr— 
Application for — Limitation. 

S. ta of the Limitation Act applies to an applica- 
tion for review and the period of limitation does not 
begin to run until at all events tlte day on which 
the decree was signed even though it is unnecessary lo 
attach a copy of the decree to such application. 20 
C.W.N. 987=24 C.L. J. 235=35 I“8. Cas. 348. 


— — S. 12 (a) — Applicability and scope— Review— 
Dednction of time spent in obtaining copies. 

A petitioner for review is entitled under S. I2 of 
the Limitation Act to deduct the time taken in 
obtaining a copy of the Judgment sought to he 
reviewed. 3flM.L.J. 2a4=(i9ao) M.W.N. 228=11 
L-W. 217=55 Lid. Gas. 444. 

— S. 12 — Applicability and scop**” R*’^**^” 
c. P. C., O. 47, R. 3. 

Though no copy of judgment is required to ^ 
filed with the review application, the time speot^ in 
obtain!^ a copy of it must be exclud^ in computing 
the period of lumtation. 17 A. 813, 24 C.L*J- 
Rd. ^2 fnd. C*s. 504 (Mad*) 
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— S, 12 — ApplfcabUity aod scope-- Suit to set 
aside certificate of sale. 

See : Bengal Act^— Puhlir Demand'; Recovery Act. 

11 C.W.N. 745 = 34 C. 787=Butsce ii C.W.N. 756== 

5 CX,J. 696* 


Copies of other docum€ntfi. 

See also: Limitaiion Act, S 12 — Judgment 
other than appealed from. 

“ S* 12 — Copier of other documents. 

Deduction of period spent in obialninc copv of 
nrjt Courts judprntnt may he alirwcd if appellc-int had 
applied for copy before limitation and fled it soon 
after obtaining it. A.I.R. 1939 Lah. 378. 

“*“ 5 . 12 — Copies of other documozits— Time if 
can bo allowed. 

The words r^qu^^^^^*’ in S. 12, m^an simply 

the time required by the appellant to obrain a copy 
of the decree assumine that he acted with reafonabtc 
promptitude and diligence. The time requisite for 
obtaining a copy is ihc shortest lime during which a 
copy could have been obtained by the appellant and 
il has nothing to do with the amount of time spent 
by him in obtaining the copy whi':h lie chooses to file 
with the memorandum of appeal. A.I.R. 1Q35 Lab. 
682*38 P.L.R. 1054* 1 7 L. 621 = 161 Ind. Cas. 72. 


3 * Copy obtained by another person. 

S. 12 fa) — Copy obtained by another person— 

Exclusion of time. 

The appellant in an appeal prefTrrd to the High 
Coufl applied within tlie prescrib'’d period for a copy 
of the decree but all . wed itu* application to be dis- 
missed for non*pa>rne)it of copNiug charges and 
subsequently filed the appeal with a ropy of the decree 
obtained by another pdfly, that the appellant 

was entitled to d^dtict the tirnr for obtaining such 
copy. 12 M.L. J. 28s, not h'olh; 99 564 ^ Foil, 

b. 12 does nrii lay down that the copy of the decree 
must have been obtained by the appellant himself, 43 

M.L.J. 3, o»ii L.W. 370=( i 920) 
M.W.N. 246=56 Ind. Ca*. 73. 


S. 12— Copy obtalo'cl by another person— 

Application for copy -Who should make. 

It is not ncci-5«ary tliat an appli. aiion for copy 
should he made by the pa/ty bitusclf. 23 Ind. Cas 
ao3(Oudh). 


copies is also excluded in the Puniab. ft N T R 1 , 

Courts Act (II of ,g04). S. 8 
The prriod between the completion and desr^afrl. 


S. 12— Copies sent by post. 

The time requisite under ,2 of,},- .• 

Act is j^hc ,imc from tl.e dale of ,he app^iratbn to !hc 

date of posting the copies irrespective of the fact that 

the ccp.es are ,eady for delivery before the latter da?e 
in a case where the applicant has asked for the coDies 

bin. by po«. 6 0 . 1 ..J, 66 o= 54 Tn" 


5. Copy of award. 
S la — Copy of award. 


tT'"!-'’" obtaining the copy of an a^vard 

should be allowed in computing the pciiod for S 

ohj^cMons toan award. A.I.R. Rang. 38=14! 


Ind. Ca(* 835. 


Under S. 12 (4). the period renuired for obtainine 

b 7 Art* 1 ft^ ^ A t’p 

by Art. 158. A.I.R. 1932 Mad. 588= 140 Ind. Cas. 


S. 


12 and Art isP-Award-Time requisite 

for obtaining copy of— Applicaiion to set aside award 

The period taken for obtaining a copy of the 
award must be exejuried m Computing the period of 
limiialion for an appl. ration to let aside the awarrt 
46 Cal. 721 = 23 C.W.N. 280=53 Ind. Cas. 46. 


--S T2 ( 4 )-Award—SenlDgaBide— Exclusion of 
time oeccsfiary to get copy. 

In an application to set aside an award filed in 
Court, the time requisirr for obtaining a copy of the 
award may be taken into account under S. 12 (4) in 
cairwiaiing the period of limitation. 29 tnd Cat 
860 (Mad.). 


la— Copy obtained by nnothcr person 
Time taken for copics-No application 1 
appellant — Minority. 

Under S. 12 an appellant it entitled to a deduct! 
or the time taken up in obtaining copies only if 
had applied for the copy. Me it not entitled to 
deductioti ol the iim** laken by another party 
obtaining the Copies. Limitation runt atainst a ners 
fi^r appeal, though he U a minor, (igoa) 13 M.L. 


4. Copy Mat by post. 

■ S- 12— Copy sent by post. 

Where cople, are despatched by post the period 
IDtervening beiwecD completion and despatch of the 


6. Copying agent 


S. l2-Copying agent-ir private asent of 

•pplicaot. 


A copying agent in dealing with an application 
presented in accordance wiih the rules, does not act 
at a private agem for the applicant, but as an 
official of the Copying Department, which is entrusted 
wiih the duty of preparing and ceriif^ing cooici 

L.4»9-.66 


■ "S. 12— Copying agent. 

The Copybg Department cannot be regarded as 
private agent of the applicant, ey P 1 R 
A.I.R. 1936 L»h. 120*158 Ind. Cas. 736. ^ 
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S. la— Copying agent. 

The copying ac^nt rioeg not remain the ajenl of 
the applicant but is the acent nf ihe Com t, when an 
applicant for a copy of j*'(lfmei.' and decree complies 
with the riilci (rameH hy the Hiph Court recarding 
the apnlication for copies of records. A.T.R. 1035 
Lah. 682 = 38 P-L.R. >054= 17 L 621 = 161 Ind. Cas. 
72. 

S. 12— Copying agent. 

The copying agent cotild only be treated as an aeent 
of the applicant and not that t'f the Court* A.I.R 
*935 Lah. 625=160 Ind. Cas. 788. 

S. T2— Copying agent. 

The Copying Acency cannot be regarded as other 
than an agent of the applicant and is not an agent of 
the Court, Time spent bv the Copying Agency in 
gening the estimate and pulling in the applicaMon 
should not be al'owcd to ihe applicant. 61 P.LR. 
1911, Foil. 104 Ind. Cas. 586 = 28 P.L.R. 6o5=A.I.R. 
1928 Lah. t6. 

S. 12— Copying agent. 

Held, the copying as’cnt miift be taken as an agent 
of the aoprllani and ddivey of the copies to him must 
be regarded at delivery to hi* principal. The appellant 
was entitled to a deduction of the 'ime till the copies 
yvere delivered lo the Copying agent. 55 Ind. Cat. 
406 (Lah.). 

7, Day of Judgment or decree. 

S. 12 — Day of Judgment or decree — Defendant 
being absent, judgment informed to bis Counsel 
at later date — Limitation for appeal, when starts. 

After hearing the arguments of the parlies, the Court 
did not fix any date for the pronouncement of judgment. 
The judgment was delivered on Decembrr 23, i93&» 
but the defendant being absent, the judgment was sent 
to the Counsel for the defendant on January 8, 1937, 
and he wrote down the word “noted*’ on the margin 
of the judgment; 

Held, that January 8. 1937, must, therefore, be 
regarded as the date for pronouncing judgment of 
which due notice was given to the Counsel. A.I.R. 
1938 I^h. 707=182 Ind. Cas. 108. 

— S. 12— Day of judgment or decree — Limita« 
tion for appeal. 

Limitation for an appeal runs from the date of the 
judgment, but as the Jaw requires the memorandum of 
appeal to be accompanied by a copy of the decree, an 
appellant is entitled to take into account under S. 12, 
the time taken for obtaining copy of the decree which 
would necessarily include 'he period between the date 
of the judgment and the date of the signing of the 
decree plus some time taken in the copying depanment 
of the Court. Where, therefore, the judgment itself 
stands, the starting point of limitation would be date 
of the judgment. Cases where a review of judgment is 
ranted wholly or in part, and thereafter the^ original 
ecree is amended in conformity with the final judgment 
passed after review stand on a different footing. The 
original judgment, in the eve of law, in that case is 
superseded by the judgment after review. Even where 
after the review is granted, the original judgment is not 
altered with the cqnsequence that the original decree is 


not altered, tire orieinal judgment, in the eye of law, 
is eone and the only judgment is the judgment passed 
afi<T rrvirw; which jn that case is a mce repetition 
of the original jndomrnl. In these cases there is a frerh 
decree, C-W-N. 83 = 165 Ind. Cas. 53. 

S. 12— Day of judgment decree. 

Where, deducting the Hays for the copies, lire appeal 
was within time, even ffcm the date on which the 
judpment was *eady but the date, however, was not 
communicated to the parlies and the record rhowed 
that the order was not communicated to the appellants 
(u. rougit their Counsel), till a later dale; 

Held, that the period of limitation must reckoned 
from the latter d»ie in the circumtiances. A.I.R. 193* 
Lah. 135=149 Ind. Cas. 1127. 

S. 12 — Day of judgment or decree. 

The date of decree means the date when the judg- 
ment is signed and not the date when the decree 11 
signed. 94 Ind. Cas. 121 (Nag ). 

S. 12— Day of judgment or decree. 

U'here applicatif n for ropier is made on the same day 
the judpment is pronounced, that day cannot be exclu- 
ded tv* ire, once as the day on which judgment was 
pronounred and the second time as one of the days 
requi^te for obtaining copies. The day on which 
judgment is prontunced has to be excluded^ firs^t and 
then the time requisite for obtaining copies has to 
be excluded. 75 Ind. Cas. io55=A.I.R. 1924 Lab. 599. 

S. 12— Day of judgment ©r decree. 

For the purposes of limitation it is impossible to hold 
that the date of judgment should be any other than 
that upon which judgment is pronounced in Court, 
when the parties know the rflTect of that judgment, 
yvheiher it would be necessary for them to aj^al or 
not. 75 Ind. Cas. 879=1 77> — A* I* R- *9*3 

Pat. 129. 

8. Decree later than Judgment. 

See also; Llm. Act, S. 12— 

Interval between Judgment and decree. 

12 — Decree later than Judgment. 

The date of a decree for the purposes of the Li™*' 
lation Act is the date of the judgrrient and tit«f 
be allowed as time requisite for obtaining copies if the 
applicant or appellant has actually made an appUcaUon 
for a copy. The time requi>iie for obtaining the copy 
cannot slop to run until the decree is actually stgned. 
ri7 Ind. Cai. 251 = 7 Rang. i8=A.I,R. 1929 Rang, tio- 

S 12 — Decree later than Judgment. 

The fact that a decree has not been drawn up t» no 
sufficient reason for notapphing for a copy of the 
decree. ti8 Ind. Cas. 2i2=A.I.R. 1929 Sindaoo. 

S. 12— Decree later than Judgment. 

The period between date of the judgment 
date of signing the decree should be 
computing the period of limitation. 13 Cal. 104,*^ 

■ 97 Ind. Cas. 539=A.I.R. i9»7 Cal. 65. 
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— S. ta— Decree later than jodgment. 

An applicant cannot a matter of ri^ht a 

deduction of the period hMw'*' n jnclctnrnt and signing 
of the decree, when his aprlicati< n f<'r a copy has not 
been filed un’itaTer the Kignine of il^c decr'P. A*I-R. 
1026 Nac ?40, FoU. 98 lad. Ca$. 1057=A.I*R, 1027 
I (F.B.)- 

••—S* la— Decree later than judgment. 

Where a decree was sicned the next day the 
jud^^tnent was pronounced, tl^e ilme for filing an appeal 
runs from the dav the jnd -ment wa^ Pronounced. 

97 Ind. Cas. 1^07 = 2^ N L.R. 6o=A.I R. JQqG Kag. 349. 

la— Decree later than judgment* 

The period between the date of jndement and the 
preparation of /decree cannot be <xcliHfH time 
requisite for obtait'ing a copy. Rn Ind. Cas. /i70 = 

12 O, L j. 444=2 O.W.N. 420= A.hR. 1925 0 *idh Guo. 

— ^S# 12 — Decree later than judgment. 

There is no prnNi inn requiring a p^rtv or hi« 
pleader to move the Court to draw up a decree and 
mere omifshn to ask tlie Court to do i|iat vshich it is 
the duly of the Court to do on its o^^n moii* n cannot 
affect hi» right to appeal. 38 P* m. 331, Foil. N<»r is 
there any obligation on tlie patties even 10 apply fur 
a copy of the decree unt»l the Court drew it up. 
78 Ind.Cas. 996=20 N.L.R. 131 =A.I.R. 1924 Nag. 271. 

— — S. 12 — Decree later tbao judgment* 

The period between the delivery of jndement and 
the preparation and iigning of ihr di ciee would be 
excluded from the pniod of limitation prescrib'd 
for filing the appeal if the appreatinn fnr cupy made 
before the preparation of tin* decree. 7fv ind* Cas. 263 
= I Pat. L.R. Civ. 4-9 = A.]. R 1923 Fat. 529. 

— ■ S. 12 — Decree later than Judgment. 

Appellant mav be entitled to exclu'irn of time 
from date of judgment or from date of copy appli* 
cation up to the date of the preparaiton of the 
decree^ and may aho he entitled toexehde the time 
taken by the copyinc dfpartmerii in preparing and 
delivering the cojiy, hut he is not rniid*d to the 
exclusion of time between the date of pr<pjtration of 
the decree and the d;itr nf his applieadon for ropy of 
the decree. 69 Ind, Cas. 895 = A. I. R, 1922 Lab. 1^0. 

8, i2*-«*Decrce later than judgmeot. 

Time requisite foe obtaining a copy of the decree 
%vithin the meaning of S. 12 riort not beg<n until 
the actual application fra cepy ha^ been made; and 
if the appellant dors not »pi»lv fi>f eopic> until aft* r 
the expiration of the pe-iod prercrit>ed by the 
Umitation Act, provided couie- were obtainable within 
that period, he is not emitird to deduct the time 
between (he actual signing of the decree and the 
delivery of the judgment. 62 Ind. Cas. 640-2 P.L.T. 

S6t*6 P.L.J. 350-1921 P.H.C.C. i 77 = A.I.R. 1921 
Pat* 175 (F.B,). 

(i P*L.J «573 (F.B*) Overruled). 

—8. t2— Decree later than Jodfinetit— Delay 
by Gooet la preparailoa of decree ahould bo 
ladodod la Um **timo ro^ulolio for obimiaiaf 

9 ^- 


Wlirre in a ^uii for accounts the Court pave iudf?- 
ment hut 'tic preliminary decree prepared in af(Ot- 
diincc dicrCwith wa« not .ipnrd by il>c Jufipt* un'il 
a bo. ,t one year and appellant in the imaiiwliile 
applied for a copy of ihe decree but failing to receive 
ii filed an appeal without such copy; 

Held, that as there was an omission of the Court 
to sign the decree for a long time a fberal inter- 
proianon ‘hould be given to the words, “time requisite 
f-.r obta-ning a copy of the decree” and that there is 
no suhsiamial reason f r excluding, from iho time 
requisite for obtaining copy, any part of the time 
between the application for a cops and the preparation 
of the decree. 62 Ind. Gas. 537 = 15 S.L.R. i6=A.I.R. 
1921 Sind 42. 

S. la— Decree later (ban Judgment. 

In appeal, limitation runs from the date on which 
the decree was actually rigi.cd and the same rule 
applies in an application for review of a judement of 
the High Court. 20 C.W.N. 967 = 24 C-L-J. 2'?5 = 2<i 
Ind. Cas 348. J ^0 .15 

S ,2 f2)— Decree later than Judgment— Copy- 

ing fees paid before decree* ^ 

An application for a copy of judgm-^nt and decree 
was made on 2nd July tgio- The applicant obtained 
the ropy of the judgment on the 8lh July, but his 
deposit money for the copy of the decree was reiurnrd 
to him on the same date, ti»e drcrec not being then 
signed by the Co'irt. The decree was rigned on nth 
July and on I'j'h July an application for a copy ofa 
decree was made, which^copy was delivered to him on 
20ihjuly. He filed his appeal On i 7 lh August. Held, 
that the appeal vvas in lime, the appellant getting a 
d< duction of the day* between the delivery of judgment 
and signirut of the decree. The application for a 
copy of the decree made on 2nd July ought to have 
been held pending on llihjuly. 15 C. W. N. 787 = 
10 Ind. Cas. 542. 

— — S. i2'2)~C.P.C., O. 20. R. 7~D®cree later than 
Judgmeot— Date of decree. 

The ‘date of decree’ for calculaling time for appeal 
is the date of the judermr-nt I ut when the decree is 
drafie<l later owing to lime being granted for extra 
Court f'-e, the time given must be excluded under 
S. 12 (2), iJinilation Act. 25 Ind. Cas. 67 (Mad.). 

S. 12— Decree later than Judgment — Delay in 

signing. 

The delay in signing a decree cannot enfi'le an 
appellant to Hi* Maje.ty in Council, to deduct the 
period b' tween the >ig»iing of the judgment and of the 
decree in compuiing ilie peiiod of limitation except 
when the appellant has made an application prior to 
the signing of decree but if no applicaiirn is made the 
non-signuiurc La* no effect. i P.L.T. 262 = 57 Ind. 
Cat. 312. 

S. 12— Decree later than Judgment. 

Tlic time wh'ch elapsed between the delivery of the 
judgment and the signing of th* decree ihould be 
excruded from computing Jtc period of limitation for 
the appeal. 20 C.W N. 1*103, Rel. The period during 
which the Court wa* closed for the long vacation was 
time requi«i(e for obtaining copies within S. 12 of the 
Limitation Act. 1 Pat. L- J. S’Ss Rel- 49 Ind. Cal. 

664 (P»t )- 
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9. Delay in obtaiaiog copies. 

See also; Lim. Act, S- 12— Laches. 

— S. I2fi) — Time requisite for obtaioiog copies — 
Application omitting to furnish particulars— 
Noa*eaerct8e of reasonable diligence by Copying 
Department-oDelay due to — Whether may be 
excluded. 

No time could be excluded as time requisite for 
obtaining copies if that tin*!*? Joft on account of 

the mistake on the part of the applic.atjt, but this 
cannot be raid whin with reasonable diligence on the 
part of the Copying Drpariinenl which undir the rules 
it is expected to excrci>e, tliat delay could Ijave been 
avoided. In such cares final cause for the delay is 
non-exerci*e of reasonable diligence on the p.trt of the 
Copying Department and for iliat reason thercfdre lime 
wasted on that account should be excluded tinder 
S. 12 (i) of the Limitattiin Act. If the applicant omiii 
to give in his application for copies the necessary 
particulars,, (e. g.), the case number and the date of 
disposal, the defect is one which C’'>uld be discovered 
bv the Copying Department immediately on presentation 
of the application and could be set fight by bringing 
it to 'he notice of the applicant. If the defect is not 
discovered and brought to the notice of the applicant 
immediately, the days between the date of the presen- 
tation of the application and the date on which ihe 
defect is shown to the applicant at a later stage can 
be excluded as days requisite for obtaining copies. 
I.L.R. (*948) Nag. 167 = A. I. R. 1948 Nag. 395=1947 
N-L.J. 552. 

— — S. 12 (2) aod (3) — Delay in obtaining copies — 
Duty of Court under S. 29 (g) of Stamp Act 
to direct proportion of stamp duty to be borne 
by each party in respect of partition decree— 
Court not doing so — Time taken in furnishing 
stamps and getting copy of decree can be 
excluded in computing limitation for filing an 
appeal. 

S. 29 Cg) of <hc Stamp Act makes it clear that it is 
the duty of the Court in respect of a decree for partition 
to direct the proportion of stamp to be borm* by each 
party. Where the Court did not do so and in conse- 
quence a party had to postpone furnishing the full 
amount of the stamp paper required, there is no delay 
on the part of the party in furnidiing the stamps and 
in computing limitation for filing an appeal against 
the decree the time laken in obtaining the copies of the 
decree and judgment must be excluded. I.L R. (1Q48) 
Mad. 4'3 = I947 M.W.N, 50* =60 L. W. 502 = A.I.R. 
1948 Mad. i7a = (i947) 2 M-L- J. 201. 

“• — S. 12— Time requisite for taking out copies. 

The decree was signed on March 13, 1937, and 
the appeal was filed on April 26, 1937. Application 
was made for copies of the judgment and decree 
on March 18* 1937 and the plaintiff was notified 
about the requisite number of folios and stamps on 
the same date. Stamps and folios as required were 
supplied on March 19,1937, and March 25, 1937, 
was the date fixed for delivery of the copies. On 
March 20, 1937, the copying department notified 
that further folios and stamps would be required. 
This fact was not notified directly to the plaintiff 
or his lawyer but was notified in the manner pro- 
vided by R. 626 and R. 636 of the High Court 
Rules and Circular Order by making an entry in 
the prescribed register whi^h was kept in the 


Court offices at a place convenient for public 
inspection. On Marcli 25, 1937, the plaintiff came to 
know that further stamps and folios would be re- 
quired. March 2tJ to .March 29, were holidays- On 
I^Iarch 30, the plaintiff supplied the additional 
st.imp' and folios and on March 31 the copies were 
delivered : 

Held, that as the plaintiff was expressly told 
that the copies would be ready on ^^arch 25, 1937, 
there was no further duty on him or his lawyer 
to go to the Court on intervening days to ascertain 
from the register whether further stamps or folios 
were necessary. Iti circumstancr.s like these, an 
entry in the register on an intervening date to the 
effect that more folios and stamps were required 
would not amount to a notice to the plaintiff. The 
Court, by its previous intimation <0 the plaintiff 
that tlic cop’C's would he ready for delivery on 
March 25. 1937. relieved the plaintiff of the duty 
ofmakiig any further inquiry before March 25, 
hence, the whole period from Nfarch 18, 19.37, to 
March 31, I037, was requisite for obtaining copies. 
A.l.R. 1941 Cal. .378=45 C.W.N. 498=74 CLJ. 121 
= I.L.R. (1941) Cal. 536=196 Ind. Cas. 193, 

— — S. 12 (2) — Delay in obtaining copies — 
Time during which copying is stopped for want 
of funds, whether should be excluded as time 
required for obtaining copy of decree when 
extra charges are paid without delay— Delay by 
Court in finding out that wrong number is 
given, whether also should be excluded. 

Time during which copying is stopped for want 
of funds, at least where there is no absence of 
bona fides, and where there is no delay in supply- 
ing the extra charges when demanded, should not 
count but shouM be excludc'l as time required to 
get a copy of the decree. Time required means 
time properly required, and if time is wasted be- 
cause of the appellant’s own negligence, that time 
does not count. But if a wrong number is given 
and a Court takes three weeks to find out that 
wrong number is given, the error is the cause of 
the delay. The error causes such delay as it is due 
to it. If the office does not take up the application 
for a week, tlicre would be a week's delay error qr 
no error. Then, there being an error, the office is 
delayed. It is delayed until after communicating 
with the applicant, or where the applicant is order- 
ed to appear, the correct information is given and 
that delav is due to the order. 1938 N.L-J. 159= 
A.l.R. 1938 Nag. 287 = I.L.R. (1940) Nag. 312=177 
Ind. Cas. 538. 

S. 12— Delay in obtaining copies— Validity 

of application. 

Application bearing necessary court-fee stamp 
addressed to proper officer is valid even if not 
accompanied by full cost of preparing and certi- 
fying copy. A.l.R. 1936 Lah. 771 =38 P.L.R. 493 
= 17L. 429=166 Ind. Cas. 467 (F.B.). 

(Overruling A.T.R. 1935 T.ah. 625 = 160 Tnd. Cas. 
788 and A.l.R. 1935 Lah. 889=160 Ind. Cas. 897.] 

^Ss. 12, 5 — Delav in obtaining copies — Appli- 
cation for copy — Demand for payment— Pay- 
ment made under impression that it was for 
copies of decree judgment decree not signed— 
Deposit not demanded for decree — Pelaji in 
filing appeal. 
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Judgment was pronounced on August 28, 1933, 
and on August 29, the appellant applied for copies 
of the judgment and the decree. No deposit, as 
required by tin rules, was made with this appli- 
cation nor was the application returned to the ap- 
plicant (as also required b> the rulcj-). On Sc-ptem- 
her 1, 1933 , Hs. 7-12-U were paid t)> the applicant. 
This sum was demanded from lum and was, there- 
fore, paid and he icinaiiied under the impression 
that his sum had been demaiidcd for copies, both 
of the judgment and tiie dectee, and wlun a copy 
of the judgment was furnished to him on Septem- 
ber 1, 1933 he tliereafter repeatedly made demands 
for a copy of tlie decree-sheet as well- He was 
told that the decree had not been signed and 
therefore no copy could be supplied- On Septem- 
ber 19, 1933, annas 12 were deposited by him for 
the decree-sheet and, the dccrfc having been signed 
ori that date, a Copy of tlie said decree was sup- 
plied to him, on liic same day. During this period 
no sum was ever demanded from him as deposit 
for the decree-sheet. On October, 16, 1933, he filed 
the appeal: 

Held, that the appellant was entitlc<l to the time 
between August 29, 1933, and September 19, 1933, 
and the appeal was within time by reason of S. 12, 
Lim. Act- A.I.R. 1936 Lali. 670=38 P.L.R. 852= 161 
Ind. Cas. 215. 

S. 12 — Delay in obtaininj copies. 

The appellant applied for copy of judgment and 
decree on the 4lh January and went to the copying 
department on the Sth, 6th, 7th and 8th but was 
told that the file had not come. On tlie 9ih, anote 
demanding deposit of Ks. 10 for costs was written 
on the application. But this was not communicated 
to the appellant. He again called on the 16tli and 
deposited Rs. 10 and got copy on the same day. 
When the application was made there was no prac- 
tice of demanding deposit in advance and the ap- 
pellant was also not asked for deposit: 

Held, that appellant was entitled to an 
allowance of 12 days, (from 4ili to 16th January) 
as time requisite for obtaining a copy of the 
Judgment. A.I.R. 1936 Lain 650=166 Ind. Cas. 716. 

— S- 12 — Delay in obtaining copies. 

A litigant cannot be made to suITer for the 
laches and inaction of any department connected 
with the administration of justice and hence there 
is no reason why a party should loose his right of 
appeal for the dilatory methods of the copying 
department- Tiie copying department is not the 
agent of the applicant for copies but of the 
particular department of the Covernment which 
15 of the Deputy Commissioner. 38 

P.L.R. 220'*A.1.K. 1936 Lah. 550 = 163 Ind. Cas. 223. 

— S. 12 — Delay in obtaining copies — Time 
noted by department as having elapsed between 
application and completion of copy — Whether 
can be regarded aa time requisite. 

'Requisite time’ within the meaning of S. 12 (2) 
means time properlv required- When there has 
been no mistake of Counsel, no negligence nor 
inaction nor want of bona fides imputable to tiic 
applicant but the delay in giving a copy is due to 
the slipshod and negligent procedure of the Copy- 
ing Departmeni, the time which the department it- 


...... cidpscu Dciwecn the applica- 
tion and the completion of the copy is to be regar- 

requisite and such period sliould be 
« in computing limitation lor the anoeal 

nb 510= A.I.R. 1936 Lah. 120=158 Ind.Ta': 

S. 12-Delay due to negligence of party. 
Under S. 12 (2), the time requisite for obtainirv 

copy of decree has to be excluded. But the S 

requ.si e does not include ll.c time which may W 
elapsed by reason of carelessness or negligence on 
the pan ol the parties in applying for a copy or^n 
paying the amount of tlie costs thereof The an 
pellant must show lliat no Part of the delay bevond 
the prescribed period was due to his default A^t d 

lM6Sind 53=29 S.L.R. 4“5'=:-?63 I„1 

rer/ee-sim.'”'' of 

Copies of the judgment and decree-sheel were 

applied for urgently on January 3, 1934 with an 
urgent fee of Rs. 2 . From January 3 to'l 3 1934 
copies could not be given as the Court had not 

prepared the dccree-shect. On January 13. this had 
been done, and the Copying Department was able 
to prepare an estimate for the preparation of 
copies on that date. The estimated price was not 

JaimaJy 

Held, that the appellant was entitled to the time 

S. 12— Party responsible for aelay. 

inirig a copy of the decree 
ordei for winch delay the appellant is rcsoont-M^ 
IS not to be excluded in Computing the time rcqJi- 
Site for obtaining such a copy. 

Where a draft decree was settled and passed but 
It could not be signed and filed due to thrnccli^ 
gence of the appellant and failure to rectify an 
error on the application for amendment under the 
Courts order : ^ 

Held, that the time occupied for completing the 
order for amendment was not time requisite for 
obtaining a copy of the decree and that the dclav 
thus caused could not be excluded in computing the 
period of limitation for the appeal 61 (' Iftfi- m 

CW.N. 702=A.I.R. ,934 Ca/:i4L,5lS„TEa, 

— — S- 12— Delay in obtaining copies. 

No period can be regarded as requisite under 
the Act which need not have elapsed if the appel- 
lant had taken reasonable and proper stcis to 

n‘r oforder. A.I.R. 1922 
P.C- 352, Foil. 97 Ind. Cas. 728 (Cal.}. 

S. 12— Delay in obtaining copies. 

If the applicant does not appear and apply for 
the copy on the date on which, he is told, the ropy 
of the decree would be ready, any further delay is 
due to his own default and that period cannot 1 ^ 
considered to be time requisite for obtaining the 
copy unless there are some special reasons why the 
applicant could not obtain the copies on thedav ni. 
on which they were ready. A.I.R. 1930 Rang 2^ 
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— — S. 12— Delay in obtaining copits. 

Any failure in reasonable diligvnce which pro- 
du.'cs U'lnectSSHiy UtUy owing todefault oi ap- 
pellant to do iliings fLqu red by law to be done by 
him at Some stage 01 u’lia i.ing coPiea w.ii disen- 
title un appellant to claim tue wtmle o; tlie time 
actually Owcupicd 111 obtaining the copy as tlie time 
u'lnecessar.l) octuii td is not tune “uquisiie” 
within S- li. lilJ in-t. Cas. 215=54 Cal.4.Sl=45 
C.L.J.55J = A.l.k. Iy27 Cal. 023. 

— — S. 12 — Delay in obtaining copies— A delay 
caused by the error of the applicants in making 
the cornpu'aiion is not to be included »n the 
time requisite for obtaining the copy. 

Tlie Judgment oftheTriiil Court was dtlivcrcd 
on the JUtli of .May, 1925- On the 1st of June fol- 
lowing the defendanis m.adc an appluation tor 
copies of the judgment and the decree- On tlie 8th 
of July the applicaiion was returned to the defen- 
dants on the ground that the folios supplied were 
insufficient. The application thus rtiurm-d was 
received by the defendants on the 15ih of Ju'y. On 
the 17th of July the application reached back the 
office with the necessary folios: 

Held, that the time requisite for obtaining a copy 
should be computed from the 17lh of July and not 
from 1st June. A. I. R. 1922 P.C. .352, Foil. 101 Iml. 
Cas. 1.^6 = 2 Luck, 447 = 4 O.W.N.220 = A. I. R. 1927 
Oudh 129 (F.B.). 

10. Interval between Judgment and decree. 

See also: Lim. Act, S. 12 — 

Decree later than Judgment. 

II $• 12— Applicability— Interval between 
Judgment and decree— Application for copy of 
decree not filed within period of limitation for 
appeal by reason of decree not being signed. 

Under S. 12, Limitation Act, the time requisite 
for obtaining a copy of the decree begins to run 
in favour of the proposed appellant from the date 
on which he applies for a copy. Where the appel- 
lant is prevented from filing an application for a 
copy within the period of limitation prescribed for 
the appeal by reason of the decree not being signed, 
he cannot rely upon S. 12 of the Limitation Act. 
He is not entitled to ask the Court to deduct the 
period between the signing of the judgment and the 
signing of the decree in computing the period of 
limitation for appeal, 85 C,L.J. 299, 

S. 12 —Interval between Judgment and 

decree— Time requisite for obtaining copy— 
Time between date of judgment and signing of 
decree— Whether can be excluded. 

The time taken from the date of the pronounce- . 
ment of the judgment to the date of the signing of 
the decree, cannot be properly excluded as time 
requisite for obtaining a copy of the decree under 
S. 12 of the Limitation Act. 12 A. 461, FolM.L-R, 
(1950) Assam 12=A.I.R. 1950 Assam 83. 

— — S. 12 — Construction — Time for obtaining 
copies— Time between date of judgment and 
date of signing of decree — If to be excluded 
twice over. 

Under S. 12, Limitation Act, the period bet- 
ween the pronouncement pf judgment and the 


signing of ihe decree is properly and necessarily 
excluded both as part of the time required for 
obtaining a copy of the d<-cicc and also as part of 
tile t, mi- riqured i\>r obtaining a copy of Ihejutlg- 
meiit. l or all practual puipoaes therefore, time 
always begins lorunironi ttie date on which the 
the decree is ai.iually signed. O.-cc time has begun 
to ru'i, It CO! tmues to run unless interrupted 
by an application being made. Where an applica- 
tion for .1 copy of rlecrec and an application fora 
Copy of the judgment are made coiisecutivcdy and 
the two pi-riods overl.-p, the common days can be 
excluded only once and cannot be excluded twice 
over. The same period Cannot be deducted twice 
over. 26 Pat. 295 = A.i.R. 19-18 P.260. 

— — S. 12— Reasonable time in applying for 
copies can be included in period requisite 
under S. 12 — Each case is to be decided on its 
own facts. 

Having regard to the fact that some time is 
bound to be taken up between the passing and tlic 
Signing of the rlecree, if an applicant for leave to 
appeal to Ins .Majesty in Council wa‘l5 for a rea- 
sonable time in applying for copies, he would be 
entitled to include iliai time in the period requi- 
site under S. 12. If, however, lie waits for an 
unreasonable time in applying for copies, he will 
not be able to in’ Iudr that period within the re- 
quisite time. So tliat each ease is to be decided 
on its own facts* (Interval of 26 days was held 
uareason.ahlc). A.J.R. 1946 Bora. 437=48 Horn- 
L.R. 97 = 226 Ind. Cas. 95. 

S. 12 — Interval between delivery of judg- 
ment and signing of decree can be excluded. 

The Interval between the delivery of the judg- 
ment and the date of the signing of the decree 
can be excluded under S. 12 irrespective oi the 
date of the application for copies of the 
ment and d«xree. A.I.R. 1946 Cal. 10=49 Cal. 
W.N. 753=222 Ind. Cas. 475. 

Sub-S.2of S. 12 — Interval between Judg- 
ment and decree— Decision of case on May 
1939— Decree.shcet to be prepared on supply 
stamp duty— Application by A on January 28, 
1943 for preparation of decree-seect on pay- 
ment of stamp duty — Time between May 18* 
1939 and January 28, 1943, held not requisite. 

The case was decided on May 18, 1939 and the 
trial Court ordered that decree-sheet should be 
prepared if proper stamp duty was supplied by 
the parties on cither on them withm a week. Wo 
stamp duty was put in by either of the partes 
with the result that no decree was prepared- O*' 
May 26. 1939, A made an application for copies 
and it was returned to him on June 2, with the 
endorsement that no copy could be given because 
the decree had not been prepared and decree-sheet 
could not be prepared until stamp duty bad been 
put in. Nothing further happened till January 28, 
1943 when A applied to the trial Court saying that 
he was prepared to pay stamp duly and praymg 
that a decree-sheet be prepared. The decree was 
prepared on February 21, and the appeal was in- 
stituted on March 13, 1944: 

Held, that the time between the date 9^ 
judgment and the preparation gf the decfe«-snc9t 
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ceuld not be allowed to be deducted under S. 12 
as the time which would not liave elapsed if A 
had taken reasonable and proper steps to obtain 
a copy of the decree could not be regarded as re- 
quisite time within Sub-S» C 2 j of S. 12 : 

Held, also that A could not claim indulgence as 
he was negligent in complying with the orders 
of the Court. 

Held, further that it was for A to put in entire 
Stamp duty since it was he who wanted to have the 
decree quashed or modified on appeal and it was 
for him to enable ttie Court to prepare the decree. 
47 P.L.R. I 93 = A. 1 .R. 19-15 Uli. 233 . 

- — S. la—lnterval between Judgment and decree. 

Where die decree or order in to be drawn up with- 
out reference to the parties, the party appealing is 
entitled to the excluhionoi ilie time between the date 
of judgment and the date on which the dcriee ii. signed. 
A.l.R. 1944 Oudh 154—1943 O.W.N'. 401}-= 1943 A.W.R. 
C. C. 127=19 Luck. 456 = 215 Lid. Cas. 272. 


— S. 12 — Interval between Judgment and decree. 

In care an application for obtaining a copy of thc- 
decree has already been made, and a decree issigmd 
later on, the period which thus elapses would be 
deemed to be ihc time rcquisito fur the obtair.ing ol the 
copy, because the signing ot the dccireis a tnaucr 
which ib not within the control ot the applicant. Uy the 
mere act of applying for the copy, the applicant doci 
whatever is within liis power"' w'di due oiligence and 
caution 10 obtain the benefit of 5 . 12, Lim. Act. But if 
he does not put in the application for a copy till after 
the decree has been signed, he cannot be, ^aid to have 
exercised due diligence and caution, and in that ca-c, 
tiie period which elapses between the date of the judg- 
ment and the date of ihc signing of the decree cannot 
be considered to be the lime requisite for obtaining the 
copies. A.l.R. 1941 Pcbh. 7.J = i<j6 Ind. Cas, 654. 


S. IS — loterval between Judgment and decree. 

The judgment was pronounced on June 1, and the 
decree was signed on June 15. On August 2H, the 
appellant applied lor a ropy of the decree, and a copy 
was supplied to him on September 5. He filed his appeal 
00 September 13: 

Held, that though there was some delay in apply ing 
for the copy of the decree, the appeal was liled very 
•borily after (he application for the copy; so that 
the actual delay in applying fur the copy of the decree 
was not very maici ill. The applicant was entitled to a 
reasonable time to apply for a ropy. A pariy was 
entitied to tome time lu make up bis mind whether a 
copy of the decree wras requiffd. If Ihc time between the 
date when the decree was pronounced and the date when 
it was signed which was only 14 days were excluded, 
the appeal was wtUiin time and that was time which 
was rec|uUite, that is to say, proprriy required 
for obtaining a copy of the decree. A.l.R. iqu Bom. 415 
= 42 Bom.L.K. 872=192 Ind. Cat, 275. 


11 -Interval bctwMa Judgmeat and decree. 

There is nothing in S. 12 which says that time 
requisite is not so because an application for copy has 
not been nJide. In those cases where the decree of the 
trial Court must follow upon the judgment without the 
parties to the suit or proceeding being squired tr) do 
gpythmg for the purpose of ihe decree being drain) up. 


appellant is entitled to the exclusion, not only of that 
time which it sptnt between ihe date of his itiukiiig an 
appbcaiiunfor copy and the dale on which tfic copy 
u ready lor delivery but also to the time spent Uiwecn 
ibe date ol ihe judgment and the date ol the signing of 
the decree, excepting when ibc puriioiis ol ihe said two 
periods overlap, in wbich case, that lime should be 
excluded only once. 1940 O. VV. N. 158= A.l.R. 1940 

Oudh 173=1940 A.W.R. 80=15 Luck. 376=186 liid. 
Cas. 136. 


S. 12 Interval between Judgment and decree 

^Application for copy of decree not made within 
30 days* 

An appellant is entitled to get the benefit of the period 
btuveen the signing of the judgment and the signing of 
tlie decree even though he made no application for a 
copy ol the decree wiihin 30 days of the signing of the 
judgcic-nt. A.l.R. 1939 Cal. 711=43 C.W.N. 1139=186 
Ind. Cas. 58. 


S 12— Interval botween Judgment and decree 

—Time taken for picpating decree including assessment 
of cost, il can be excluded in computing limitation for 
cxccuuon. 


(Siv ailVWCU 


, - - — f Aim not 

by any subsequent order. The d' crec merely gives epteci 
to Ihc judemriit. The law requires that the decree should 
be considered to be of il.c same dale as the judgment 
although soinc ume would ordinarily b‘“ taken in chc 
preraiaiion of the decree. The period oflimitation 
ujually leaves lufficient margin for such preparation 
Thr lime taken for preparation of a dccicc including 
the assessment of cost cannot, therefore, be deducted in 
computing limitation for an application for execution 
A.l.R. 1939 Lah. 110=41 P.L.R. 105 = 1. L.R. (iq-jq) 
Lah. 319=182 Ind. Cas. 871. 


S. 12 -Interval between Judgment and decree. 

In computing the period of limitation for an appeal, 
Ihc period bawrin the date of the delivery of the 
judgment and the date of the rigning of the decree 
should he excluded, treating it as a time requisite for 
ohiaming a copy of the decree, as such time is not 
wiihin the control of the appellant. Even where an 
application for the copy of the decree is not made 
wiihin the pciiod of limitation this exclusion can be 
claimed. A.l.R. 1939 Pal. I 35 = 5 R. R- 455'=2o P.L.T. 
316= 180 Ind. Cas. 314. 

S. 12— Interval between Judgment and decree. 

Judgment pronounccd-Dccrce signe d aficr an interval 
—Application for copii-s after the decice was signed— 
Claim to exclude period between the date of judgment 
and the date on which decree was signed — Cliam can- 
not be allowed. 1939 Kang. L.R. 686. 


S 12— Interval between Judgment and decree, 

Mofunil Court s.gniTig decree livter than judgment— 
Party applying for copy within 30 day*— Exclusion of 
time bf datr of judgment ard date of ligning 

decree in addition to period actually taken in obtaining 
the copy of ifae decree can be allowed- A.I.R. loi'i Cal. 
732 = 42 C.W.N. 72= 176 Ind. Cas, 361. 


S. sa— Interval betwMn Judgment and decree. 

According to practice of the Calcutta Court, ihr in- 
terval between judgment and the signing ol the decfcc 
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should be excluded as part of tiic limc requisite f.»r 
obtaiiiiag the copie? A.I.R. t937 Cal. 732=42 C.W.N. 
72 = 176 Ind. Cas. 36t. 

— S I2 Interval between Judgment and decree 
Decree not clrau-n up wuiiin time — Limitation, when 
commences— Pramce in Punjab deprecated. 

rtiere can be no legal obligation on a litigant to apply 
for a copy of il,e decree wnich is non-rxiste-.t; the 

existence of a decree is a necessary condition precedent 

to the accrual of a right or obligation to apply for a 
^ decree is not drawn up within the period 
of lirnitaii'm prescribed for preferring an appeal against 
the decree, the suit must be deemed to be pending up <0 
tne date on which the decree is actually drawn up, and 
liniitaiion for preferring an appeal will commence 
to run only from that date. 

[Practice prevalent in the Punjab, regarding obtaining 
ol copies criticised and the necessity of framing simpler 
rules for this purpose, pointed out.] A.I.R. 1036 Lah. 
976 = 168 Ind. Cas. 897. 

— S. xa— Interval between Jo<Igtnent and decree. 

Where a judgment was delivered on December 6, but 
the decree was not signed until the 13th, and the copy 
of the decree was delivered to the appellant on the 
I5tb: 

Held, that the period between December 6, the date 
of delivery of the judgment and December 15, the date 
on which the copy of tlie decree was delivered to the 
appellant was not under the control of the appellant 
and should be excluded in computing the period of 
limitation. A.I.R. 1936 Pat. 45 = 16 P.L-T. 849=3 B.R. 
213=15 284 = 160 Ind. Cas. 447 (F.B.) 

[Overrules A.I.R. igjj pat. 175=62 Ind. Cas. 649 
(F. 13.).J 


— S. 12 — Interval between Jadgment and decree 
— When can be excluded. 

Section 12 does not apply to a case where it is not 
necessary for the applicant to file a copy of the decree 
with the grounds of appeal or the application. In such 
a case, the period between the delivery of the judg. 
ment and the signing of the decree cannot be excluded. 
A.I.R. 1935 Lah. 341=158 Ind. Cas, 120. 

■ "“S. X 2 — Interval between Judgment and decree 

—Appeal — Limitation for — Beginning of limitation, if 
affected by date on which decree is actually signed. 

As a decree must bear the same date as the judgment 
and since limitation begins to run from the date of (he 
decree, the date from which the period of limitation 
bikini to run is not affcoied by the date on which the 
decree is actually signed ii O-W.N. 1359=A. I. R. 
>935 Oudh 30=10 Luck. 250=152 Ind. Cas. 419. 


" "S, xa — ^Interval between Jadgment and decree. 

In the Gratrsd Provinces, the interval between the 
delivery of iudgohent and signature of decree could not 
be excluded from the period of limitation prescribed for 
an appeal tttUesx the preparation of the copy was 
actually deUj^. A.I.R. t933 Nag. 125=29 N.L.R. 
MO-i^ Ind. Cat. 745. 


11. Jodgment other than appealed from. 

See also: Lim. Act, S. 12— Copies of other 

documents. 

S. 12 — Judgment other than appealed from, 

Whrrc the High Court insists also cn a copy of the 
first Court’s judgment being filed in appeal, time occupied 
ill obi.iming copy of such a judgment though it cannot 
be excluded under S. 12 should be allowed under S. 5. 
1 15 Ind. Cat. 880 = A.I.R. 1928 All. 416. 

— S. 12 — Judgment other than appealed from. 

Where the judgment passed on review by the trial 
Court does not give all facts of the case but is merely 
supplementary to the first judgment, inasmuch as it 
modifies a portion of the first it is necessary for the 
appellant to file copies of both the judgments as the two 
must be regarded as one judgment, and the appellant is 
entitled to deduct time spent in obtaining copies of the 
first judgment also and not only of the second. 112 
Ind, Cos. 46 = A.LR. 1928 Lah, ^55. 

— S. 12 — Judgment other than appealed from. 

The High Court may allow (be deduction of time 
spent in obtaining copy of the first Court’s judgment 
where the appellant hail applied for the same before 
expiry of the period for filing the appeal, though he is 
not entitled to the deduction as of right. 113 ind. Cas. 
4g8=A.l.K. 1927 Lah. 717. 

— — S. X 2 -Judgment other than appealed from. 

There is no legal authority empowering the High 
Court in second appeal to interfere with the provisions 
of S. 12 and allow an extension of time for obtaining a 
copy of the order of the Court of first instance. A.I.R* 
1925 Rang. 344, Not foil; A.I.R. 1923 Lah. 96; A-I-R* 
19/3 Lah. 461, Foil, too Ind. Cas. 854=9 L-Lj. 5= 
A.I.R. 1927 Lah. 192. 

— S. xa— Judgment other than appealed from. 

Where an application under S. 476 of the Cr.P. 
Code was treated as a separate oisceljaneous civil case, 
and given a separate number and was treated quite 
disunct from the civil suit which gave rise to it and 
when (he Court passed its order according to the 
approved practice, a form.il order was drawn up on the 
printed form provided for such formal order in mUceN 
laneous cases, embodying the result of the judgment 
passed in the case; 

Held, that time taken for obtaining a copy of the 
formal order should be deducted under the provisions 
of S. 12 of the Limitation Act. 1920 P.H.C.C. 75, Foil. 
87 Ind. Cas. 417=47 All. 462=23 A.L.J. 207=26 
Gr.L.J. 961 = 6 L.R.A.Cr. 109=A. l.R. 1925 All. 419* 

— S. X2— Judgment other than appealed from. 

Technically under S. 12 the only deduction should 
be for the time occupied in obtaining the copies of the 
decree and judgment of the lower Appellate Court 
but where the rules of the High Court require that a 
certified copy of the Judgment of the trial Court shotdd 
also be filed with the appeal, the Court might in its 
discretion excuse the dealy caused in obtaining the 
copy of the judgment of the Court of first tastance. 

90 Ind. Cas. 910=3 Rang. 3io=A.IJR. 1925 Rang* 
344* 



LiMlTAlION aCT-S. la - 


Laches. 



S. 12— Judgment other than app^aled £rom. 

Oal> the lime rcqui:ite for obtaining copy ol judgment 
appealed again^t and of the decree can be excluded 
but not the time uken to obtain copies oi the Trial 
Court’s judgment. 40 AH. 1 (F.BJ, FoU. 73 Ind. Cas. 
9i9=A.l.K* Lah. 461. 


Cr.L.J. 3 oo=aJ’l„d. ' 9 '^='« 


.copy” Kquisil. for ohteini 


log 


K2— Judgment other than appealed from. 

Ottly the time requisite for obtaining the copy of the 
judgment on which the decree appealed against is 
founded should be excluded. The rule framed by the 
High Court making it necessary to file a copy of the 
lursi Court's judgment with the memorandum of appeal 
cannot operate to extend or alter the period of limita- 
tion provided by the Act. 40 All. 1. Foil 68 Ind 
Cas. 777 = A.I.R. 1923 Lah. 96. 

S. 12 — Judgment other than the one 

•Pp*aled from— Second appeal — Time taken in 
obtaining copy of first court’s judgment. 

An appellant preferring a second appeal is entitled to 
deduct the time occupied in obtaining a copy of ilic Kt 
Courts judgment. 53 Ind. Cas. 137 (Lah). 


12. Laches. 


toasccrUinifcoprwasreaclv famr ^ 

co^iis— How reckoned!”^ ® obtaining 

Sz£S= £r i# S 

s.onsof ihetinlcfor obtirrliL cooi« ^ 
are permissible. ,0 N.L R. .19 = 2^ Ind! 


Sec alto: Lim. Act, S. 12— Delay in obtaining 
copies. 

—— S». xa and 5— Laches— Copies applied for 

after expiry of period for appeal. 

An appellant who docs not, within the period of 
limitation, apply for a copy of the order appealed 
from, and who was within that period taken no steps 
to procure the copy, can not be allowed aficr the period 
of hrnitaliun hai^ run out, to claini exclusion of time 
rcquiiiilc for procuring such a copy. Tl^c appeal could 
not be admitted under S. 5 of the Limitation Aei a^ 
lucre wai no luf&cient cause for not preferring the 
appeal within time. 23 C.W.N. 553=52 Ind. Cas. 
502, 


for-Datc fixed for 

Copy ready before time, ®***“*“ 

office for receiving copier. The eopre. weri a. .“^aiter 
of fact made ready much earlier. Held, that the annli 
cant was enlitlrd to a deduction of time upto the date 
when he was recjuircd to attend the office^ I'or copies 


— S. 12— Laches — Period requialtc — Meaning. 

The period to be excluded under this section is the 
period requisite and not that actuilly spent in oblain- 
mg coph s. An appellant is not therefore entitled to 
deduct the days during which the copies lie ready but 
uridelivcrcd in the office. 4 P.L.R. 1919 = 50 Ind. Cas 
700. 


——8 12 (a) (3)— Laches — Time apcDt in gettina 
Venaealar decree copy — When to be excluded. 

.. is drawn up ir 

f 1' .' »»» eppellani u not entitled to the cxecUuioi 

o» the time he has to wait for getting a copy of ihi 

decree m vernacular which he filed with the memo 

rMdum of appeal, inasmuch as the praciicr was u 

hie on y ail English copy of the decree in the Lowci 

?,Tr;rcS:“6%. ■'•■-•r- ■^”= 

Judgment mi«I»id fo jiT-uStaSirn^o^Ipji^ 

Where in an appeal filed through the jail aulhoritie, 
» appeared t^t an appbcaUon for a copy of the |udg' 
ment of the Magistrate was made within the periwl ol 
limitation but was somehow mislaid and a seci^ xnnli 
caUon bad to be sent after the limitaiioS, hS. iS uI; 

Y, D.— 24. 


— S 12 — Lachea. 

Delay in supplying copy stamps not to be deducted. 
An applicant fur copies should deposit the required 
number of folios and deposit stamps not later than 

the hrst day on which the office is open after that on 
w.iich the number of folios and stamps is notified to 
hirn and if he neglects to do 10. he is not entitled to 
deduct the mterveniiig days between the notification 
and supply of the stamped folios. 49 ind. Cas. 1000 


12 




An appellant IS entitled to deduct the whole time 
spent in obtaining copies irrespective of the fact that he 
supplied le.s stamps and was called upon to furoish 
more but delay in lurnishiogff, bos after the number of 
such folios were notified will not entitle him 
to such imlolgence. 1 Pat. L.J. 573= , |>ai, l.W. 35- 
(1917) I’.H.C.C. 21=35 lod. Cas. 868 (F. B.) 


S. 12— Laches— Delay in getting decree copy. 

Where an application for a copy of the de. rce is 
rrhued on ac- ouni of ihe decree not being ready Ihe 

del.y 1,1 obiaioing ihe ropy ^,i|l hr excuied Ihoneh 

coj.ying . hargrs have 1,01 b«. n drrKUited <i S i u 

244*10 I 'd Cas ^‘-i. ” •^•LK, 
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13. Leave to appeal to Federal Court. 

S. 12 (2) — Application for leave to appeal 

to Federal Court — No application made for copy of 
decree — T‘rne tpenl iu obiainiiig such copy — If can 
be deducted. 

Under S. (2) of ihc Limitaiion Act, an applicant 
for lca%'e to appeal to the Federal Court who never 
made an application ftjr a copy of the decree, ih not 
enliitrd to deduct (lie days ►pent in obtaining the 
copy ol the decree, even though he ba< oblaint J a 
copy of ilic dt'Crec. A.I.R. 1950 E-P- 195. 

~ — S 12 '2) — Application for leave to appeal to 
Federal Court — Time taken in obtaining copy of 
jadgmeae— If can be excluded* 

S. r2 (2), Lhnitation Act, is a ►pecihe provision 
which deals with applications for leave to appeal, and 
an applicant for leave to appeal to the Federal Court 
is not entitled to deduct any lime expended on his 
obtaining a copy of the judgment. A.I.R. 1950 E.P. 
195* 

14. Leave to appeal to Privy Goanctl. 

— — S. 12 (3) — Applicability — Application for 
leave to appeal to Privy Council. 

S. 12 (3) of tlie Limitation Act is inapplicable to an 
application for leave to appeal to His Majesty in 
Councib Therefore, the tune requisite for obtaining a 
capy ot the judgmeitt cannot be excluded in cotnpu^ 
ting the period of limitation for such an application. 
A.I.R. 1950 Lah. 765a Pak. L*R. (1949) Lah. 884. 

S* 12 — Application for leave to appeal to 

Privy Council— ‘Time requisite for obtaining 
copy of Judgment and decree can be excluded* 

Id the case of an application for leave to appeal to 
the Privy Council the time taken in obtaining certified 
copies of the judgment and decree can be excluded. 
A.I.R. 1946 Cal. 10=49 Cal. W.N. 758=222 liid Gas. 
475* 

— S* xa ( 2 ) — Leave to appeal to Privy Coua;iJ« 

Application for leave to appeal to Privy Council— 
Copy of judgment and decree applied for— Judgment 
suppli^ earlier but decree lubscquently— J udgraent 
contatining all information required: 

Held, whole time spent in getting copy of decree 
should be excluded. A.I.R. 1935 All. 258= (1935) 
A*LJ. 291 = 1935 A.W*R. 138=57 A. 751 — 157 Ind. 
Gai. 170. 

■ 'S. ia~Leave to appeal to Privy Council. 

Section 12 (3) is to be read as enabling an applicant 
for leave to appeal to exclude in computing the 
period of limitation for bis application^ the time 
requiiite for obtaining a copy of the judgment on 
which it is founded. A party who seeks leave to 
appeal to the Privy Council is entitled in computing 
the period of limitition prescribed for such an 
application, to have the time requisite for obtaining a 
copy of the decree and a copy of the juogmcni on 
•v/hich it is founded excluded in computing tor purposes 
of lirutxtion, the period which has elapsed from the date 
of the judgment. A.I.R. 1041 Oudh 247=1941 O.W.N# 
J5^=i9it A.VV.R G-C, 198= Luck. 638= 1932 Ind* 
Caj. 295' 


S. 12 (2) and (3) — Leave to appeal to Privy 
Council. 

In computing the period of limitation for an 
application for leave to appeal, the time requisite for 
obtaining a copy of the judgment cannot be excluded. 
II R-L-bst=4f P L.R. = ( J939), Lah. 156= 

A.I.R. T939 Lah. 43=179 Ind. Gas. 912. 

■ S. 12— Application for leave to appeal to 
Privy Council — Time for obtaining copy of 
judgment. 

Section IQ, sub»s. (3), permits the lime requisite for 
obtaining a copy of the judgment to be excluded from 
the go days within which the appjiralion for leave to 
appeal to the Privy Council must be presented. A.I.R. 
1936 Rang. 82 = 13 R. 762 = 161 Ind. Gas. 4^4* 

— ^ — S. 12 — Leave to appeal to Privy Conncil. 

.Section 12, subs-s. (3), Lim. Act, does not apply to 
an application for leave to appeal to the Puvy Council 
but applies only to appeals. 

Judgment in a case was pronounced on January 
*934 and a decree was prepared later on.^ An 
application for copy of decree was filed on April 28, 
1934* and the copy was ready for delivery 00 May 16, 
193$. An application for leave to appeal was filed 
on July 21, 1934: 

Held, that it would be barred by time unless the 
applicant could show good cause for exteosion of 
under S. 5, Lim. Act* (*934) A. L* J* i2ii=A.LR* 
1935 All. 99=4 A. W. R. 848=57 A. 455=^52 I*><L 
Gas. 384. 

S. 12, Scb. I, Arts. X79, 1 8 x— Income-tax Act 

(XI of X922J, S. 66 (a) (2)— Application for leave 10 
appeal Co Frlvy Council • 

An application in an income-tax case for a certificate 
that the case is a fit one to be taken on appeal to 
His Majesty in Council is governed by Art. 179 of 
Sch. i of the Lira. Act rather than by Art. 181, and| 
therefore, time has to be computed for the purposes of 
limitation from the date of the Judgment. Furibcr, » 
party in such a case is entitled to the time required 
to obtain a copy of the judgment by viituc of tw 
provisions of S. 12, Lim. Act. A.I*R« 193® Cal. 5®7^ 
36 C.W.N. 127*59 C. 251 = 139 Ind. Gas. 236. 

S. x2— Leave to appeal to Privy Gotmcll. 

Sub* section {3), S. 12 docs not apply to an appli- 
cation for leave to appeal but merely to appeals frO® 
decrees. The lirar requisite for obtaining copy 01 
judgment can be excluded in addition to time lor 
obiaiiung a copy of the decree only io cases wh^c ^ 
decree is appealed from or sought to be rnnewoo* 
Therefore in an application for leave to appeal the law 
permits exclusion only of the time occupied in obtainiM 
copy of the decree and ihe applicant is not p^nutlcd 
to deduct lime required for obtaining copy of judgment. 
118 Ind. Gas. 212— A.I.R. 1929 Sind 206. 

— — S. xa— Leave to appeal to Privy CoooclL 

The lime requisite for obtaining a copy of the 
should be excluded in computing the time piescn 
for presenting an application for leave to appeal t 
Privy GounciL Such petiUon after 90 da^ »» 
barred if in support of exclusion of copying tune^ 
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14. Leave to appeal to Privy Conntii. 



copy of decree is filed by applicant. los Ind. Ca«. 
85^=24 N-L-R. 97= 10 N L- J. 242=A.I R 1928 Nag, 

83- 


“~S. 12 — Leave to appeal to Privy Council. 

Sub«Section (3) of S. 12 does not apply to a cate of 
an applicdiion tor leave to appeal to His Majesty m 
Council, and so such an applicant is not entitled to 
exclude the lime lor obtaining a copy of the judgment 
of the High Court. 92 Ind. Cas. 897 = 24 A L J- 349 = 
A.I.R. 1926 All. 286. 


S. 12— Leave to appeal to Privy Council. 

Time requisite for obtaining a copy of the judgment 
appealed against may be excluded in calculating 
limitation even in the case of an application for leave 
to appeal to the Privy Council. 90 Ind. Gas. 601=48 
Mad. 939=22 M.L.VV. 330= 1925 M.W.N. a»a=A.I.R. 
1925 Mad. 1241=49 M.L.J.418. 


S. 12— Leave to appeal to Privy Council. 

Time taken in obtaining copy of judgment can be 
excluded in addition to the lime taken for the copy of 
the decice only where decree is appealed from or is 
sought to be reviewed. 

Therefore time taken in taking copy of judgment 
cannot be excluded in an application for leave to 
appeal to Privy Council. 78 Ind. Cas 953=17 b.L-R- 
3(,b=A.I.R. 1925 Smd fo. 


5 . 12— Leave to appeal to Privy Council- 

Time taken for obtaining copies of decree and 
ju<lg<ueni, can be excluded. 

In comj>uting the period of limitation under Art. 179 
Ujc applicant is eiititU-d under t). 12, Cl. 2 to exclude 
the day on which the judgment complained ol was 
pronounced aiul the time requisite lor obiaiiiing a copy 
of the decree. Section 12, hub-S. 2 ii general in its 
terms and applied to all applications for Rave to 
appeal induiling an application for ‘eave to appeal to 
His Majesty in Council. Under Sub S. 3 of S, 12 the 
lime requisite for obtaining a copy of the judgment 
ought also to be deduc ted in cases of application for 
leave to apjical to His Majesty in Council. The 
provisions ol Sub«8. 3 arc meant to apply generally to 
cases coveied by SuUS. a and the reason sccmi to be 
this that if the appeal in question is from a decree then 
it is generally necessary that ihe judgment on which 
that decree is based should also be obtained. 66 Ind. 
Cas. 88=3 Fat. L-T. 289=1922 F.H G.C., 193 = 1 Fat. 
4a9“A.l.K. 1922 Fat. 255. 

S. 12, Sch, I, Art. 179— Leave to appeal to 
Privy Council. 

S. 12 of ilie Act applies to applications for Favc to 
appeal w the Privy Council and hence time required 
for obtaining a copy of the decree is escluded. 38 All. 
82 — 13 A.L J. 1114=31 Ind. Cas. go6. 


P,i » 79 -Lcave to appeal to 

Privy Couacl-Time for obtaining cople® of 

Judgment and decree— Exclusion of ^ 

‘f the copies of the j.idg- 

meot and decree of the High Court is to be excluded 
in computing the permd of six month, wilhfn which 
an application for leave to appeal to the Privv 

“'P'"'"'"'' 39 Cal. 5 .o=./ffi 

-- Ss. 12 (2) and 5 — Leave to apoeal to o*J. 
Council -period occupied in obtaining copy St 
decree-Date of decree-Delay of appU?ant- 
Sufficient cause— Erroneous decision. 

S. 12 ol the Limitation Act, 1908 is applicable m 
application for leave to appeal to His Majesty S 

Council and allowance must be made for the period 
occupied in obtaining a copy of the decree 

The apphcaot is only entitled to be excused for a delay 

IFB.) Rel. There 16 no rule in the High Court 
Providing for the Judges signing decrees to^notc the 
date on which they sign so that in fact there ii no 
definite record from which the date when a decree 
Mgncd can be accurately ascertained. An applicant 
fo copies of a High Court’s decree could Sot be 
allowed to say that he was prevented from filing the 
application m time by reason of the fact that the 
decree was not signed. He is not entitled to a 

deduction of the period which expired between the 

,1 ®‘8ning of the decree. 

th.-^rnn'^iwh ’ '"■** P°«‘ 81 y misled by 

the Full bench ruling m 13 C. 104 the High Court 

undrr S. 5 Ol the Limitation Act admitted the appli- 

cation. 39 Cal. 766= 15 Ind. Cas. 59. 


S. 12— Leave to appeal to Privy Council- 

Separate appeals— Disposed of by one judgment 
—Separate petitions for leave. 

Only time actually and necessarily required by Ihe 
plaintiff in making active steps to obuin a copy of 
decree or jud«mcnl is excluded in computation. 
Separate app<‘als disposed of by one judgment require 
separate petitions for leave to appeal to His Majesty 
ill Council. 1 Fat. L.T. 262=57 Ind. Cas, 312. 

13. Plea under. 

— S. 12— Plea under. 

A Court is not bound to go beyond the prima facie 
facts ill mailers of limiution and, to inquire how long 
the applicant took to obtain copies. There arc many 
ways in which limitation, as fixed by definite period of 
time, may be extended but if the appropria'c pjea is 
not put forward, it is not the bu*iue,g of tl»c Court to 
conduct an investigation in order to satisfy itself before 
aciing that it has complied with all the provisions of 
the law. A-I.R 1932 Mad. 588= 140 Ind. Cas. 1 1 (2). 

s6. Time requisite. 

(a) Computation. 


8. 12 -Leave to appeal to Privy Council— 

Gompntation of period. 

Id ao applicaiioo for leave to appeal to the Privy 
Council, the time requisite for obtaining a copy of 
(be decree is to be excluded. 4201.35=18 C.W N 

1066—24 lod. Cm. 273. 


- S. i2 — Computation — Time spent in prepa* 
ring copy outside the copying department — If can 
be excluded. 

Where a copy of a judgment filed with ao appeal was 
not prepared in the copying d<pafirnciit of the Court 
which pajied the order (tb- ugh certified by the office 
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oi Court a« a true copy), the time spent for 
obtaining that copy cannot be excluded under the 
provisions of S- 12 0/ the Limitation Act* The time 
spent in the preparation of the copy anywhere cannot 
be treated time requisite for the obtaining of the 
copy of the deertc. 51 Gr.Lj. 1310=1050 A.LJ. 794 
— A.I.R. 1950 All. .j 8G — 4 A.LCr.D. 541. 


12 'Gompucatioo of IsmitatioQ for appeal— 

-i' KClusiin oftioic taken in obtaining copy 
of decree, application for which was made after exoiry 
of period of limitation 

An appellant would be within time if his appeal is 
Ijlcd witliin ilic total amount of periods granted to him 
under S. 12 of lUe Lirnitaiion Act, nanudy the initial 
period of limi(aito;i plus the time requisiir for oblaiuiJig 
a copy of tlic judgment plus the lime requisite for 
obtaining a copy of ihr decree. Where an appHcacion 
for a d« crec is made within the expiry ol the initial 
period of limitation as extended by the time reqi ired 
for obtaining a copy of the judgment, the time lakm 
for obiaining such a co]>y of the decree can be excluded. 
1949 R D gd. 

““S. 12 (2) •^Computation— Ticne requisite fot 

obtaining copy --Date on which necessary funds were 
paid — Whether can be excluded. 

Ill calculating the lime requisite for obtaining a copy 
the applicant is entitled to exclude under S. 12 (2! <>f 
the Limitation Act the date on which he pays the 
necessary funds, ijj^4 L. J. 313, di>sented from. 
LL.R. (1947) Nag, 323 = 230 Ind. Gas. 83 = A.I.R. 1948 
Nag. 50*1947 N.L.J. 206. 


S. 12 — Computation — Review application, 
time taken by. 

Time taken by an application for review of ilic 
judgment, which has been deligently prosecuted should 
be excluded jn calculating the period of limitation fur 
preferring an appeal from the second judgment* 

49 C. W. N. 75a*A. I. R. 1946 Gal. 10=222 Ind. 
Cas. 475, 


S. 12— Computation. 

♦ 

WJule computing the time requisite for obtaining 
copies the day on which the copies arc applied for and 
the day on which they arc delivered arc both excluded. 
The law takes no account of the fraction of a day, 
r *hc copying work is stopped for inadequate 

funds, the day on which the intimation about the 
dcncicncy is given to the applicant should be excluded, 
but the day on which funds arc supplied cannot be 

A T (*944) Nag. 735= *944 N.L.J. 313 = 

A.I.R* 1944 Nag. 356. 


' ' S. 13 — Compulation. 

Under S. 12 (2), Ijra. Act, in reckoning the tinu- fgr 
presenting an appeal, the time required fe r obtaining a 
copy of the decree and judgment must be excluded 
even though, by the Rules of the Court, it is not 
necessary to obtain such copies. A.I R* 1942 Oudh 
3*6=1942 A.W.R.C.C* 25 (i) = i942 O.W.N 21 = 
1942 R.D, 73=18 Luck. 66=199 Ind. Cas. 712* 

~“S. 12 (a)— Computation— Application for copies 
made on same day on which judgment is pro- 
nounced. ^ 


Per Stone, C. J. and Niyogi, J., Clark, J., 
contra. — 

There is nothing fundamentally unjust or unreatona* 
bic in excluding the same day twice. The day on 
which copies are applied for is a day requisite for 
obtaining copies* 

Consequently, where an application for copies of 
judgment and decree is made on the day on which the 
judgment is pronounced, that day should be included 
in the days requisite for obtaining copies, though that 
day is otherwise excluded by law in computing the 
proscribed period of limitation for appeal* A.I.R. 1939 

• *73= 

(Overrules A.I.R* 1917 Nag. 196=40 Ind. Cas. 425). 

— — S. 13 — Computation — Day on which copy is 
notified to be ready. 

What is requisite^** would depend upon what, 

in the circumstances, is reasonably requisite. Although 
the word '^rcquisilc'^ is a strong word and may be 
regarded as meaning something more than the word 
♦ required/’ the idea of reasonableness is inlierent in 
the word: it means nothing more than ♦‘properly 
required". It, therefore, follows that it is consonant 
to reason that the day on which the copy is notified 
to be ready should be excluded. A.I.R. 1938 Mad. 823 
-(1938) 2 M L* J* 283=48 L.W. 242 = (1938) M.W.N. 
847—182 hid. Cas. 759* 


Nag. I50=I.L.R. (1939) Nag* 185=1939 N^L.J 
182 Ind. Cas. 662 (D.B.). 


— S* 12— Computation. 

In computing the period of limitation for fiVwg an 
appeal both ihe periods of time taken for obtaining the 
copifN of judgmtnt and of d<crec arc to be excluded* 
(*937) 65C.LJ. 415. 


S. 12— Camputation. 

The plaintifT applied to have il)c decree drawn up 
on March 7, 1936, and the decree was finally filed on 
April 28, *936. On May 18, *936, when limitation 
was about to expire but had not expired the defendant 
applied for a copy of the decree. He obtained a copy 
on May 20, 193U, on which dale he filed his memoran- 
dum of review: 

Held, that as under (he Rules the person against 
whom a decree or order is obtained cannot apply 
drawing it up unless ihc other parly fails to do so 
within four days from the date of the decree or order, 
the defendant was entitled to exclude the period from 
May 18 till May 20, as well as the period from March 4 
to April 2<, and he was just wiihin the period of 
limitation* 41 C.W.N, 129=170 Ind* Cas* 653. 


— — S. 12— CompulalioB* 

The Judgment of the first Court was dated May 30, 
*933t the vacation began on June 3, and coded 
on July 2. Ad appeal was put in on the lint opening 
day, but it was not accompanied by copies of tb^ 
judgment and of the decree, and it was accordingly 
returned for proper presentation by an order of the 
Dbtrict Judge dated July 7, 1933. The copies were 
applied for on July 3, 1933, that is to say, they ww 
applied for on the last day of limitation. The copio* 
were ready on July 12, and delivery of them was taken 
on July T3. The appeal was presented again on that 
date and was admitted on July 1933. There 'vai 
a deficiency in the court- fee. This was ordered on 
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J'Jy l 7 » *933. be made good within a week and thr 
deficiency was made good within that time: 

Held, that the appellant was clearly entitled, for 
the purpose of saving limitation, to the period from the 
3rd to July 12, 1933, inclusive, and that as the appeal 
was presented again on July 13, 1933, it was within 
time. 1936 0.W.N.967=A.I.R. 1937 Oudh 26=12 
Luck. 531 = 165 Ind. Cas. a6o. 


74 ^ 

, SI,’ betwern the date upon 

pUin..iT.an^^vLnS:e^;fc,r ^'"1 to^r^er 

P.L-T, b49=i49 ind. Cas. 142. ^ 


5 


S* la Goniputation^— Period beivveoD date of 
appUcatioQ and date on which full costs are 
deposited. 

Under the rules for the supply of copies, the time 
necessary for ascertainint; the costs of preparing a copy 
It time requisite’ for obtaining tlie copy within the 
meaning of S. 12, and an applicant is eniiilcH to 
exclude from the prescribed period of limitation the 
period between the date of presentation of the 
application and the date on or by which the full cost 
of preparing the required copy is deposited provided 
be deposits with reasonatilc diligence* the aforesaid 
amount as and when rcquin-d by ihe Copying 
Departrnent and provided further that in the case of 
an application made by post, he remits Rs. with the 
application. A.l.R. 1936 Lah. 771 *38 P-L R. 493= n 
L. 429=166 Ind. Cas. 467 (F.B.). 

— S. la — Gomputatioo. 

Under the note to R. 10 of Chap. XIII-A of the 
Lahore High Court District Office Manual, where the 
cost of the copy cannot be quickly ascertained, the 
procedure m Sub-Cli. (iv) and (v) should be followed. 
These provide for applications for copies by post and 
lay down that Rs. 5 must be paid with the application 
and any other sum paid in, if necessary, when the 
estimate is prepared. Where this is done, the whole 
period from date ol application for copies with deposit 
for expense until the date on which copi''< are 
supplied should be held to have been tequiMte and 
excluded. (1936) t? L. 574. 3« p. L. R. 1050=167 
Ind. Cas. 275 { 1). ' 


-S. 12 -'CoiapiiUtioo — Tiiu* to be excluded 

under S. la — Computation of. 

In computing the time to be excluded under S 12 
from a period of limitation, the ‘time requisite for 
obtaining a copy’ does not begin until an application 
for copy has been made. It, therefore after judg- 
ment, the decree remain* unsigned, mch Interval is 
not to be excluded from the i>friod of limitation 
unleis an apphration for copy having been mad'"’ 
the applicant is actually and necessarily delayed’ 
through the decree not having been signed, 11 O W.N 

i3S9 = A. 1 .R. tQ35 Oudh 30=10 Luck. 2so=i'r,2 
Ind. Cas 419. ^ ’ 


■S. 


1 2 — ComputaCloD. 

When the requisite copying fees arc not filed t 
the application for copies, the date of the aoplica 
must be considered to be that on which the fees v 
filed. ( 1934 ) 35 P-L.R. 713. 


S. 12 — Computation. 

Judgment pronounced -Application by plaintiff for 

copy of judgment and decree— Order that decree was 
not drawn up in view of High Court Rules— Subse- 
quait peulion that no decree need be drawn uo— 
Appeal by piaintifT; ^ 


A 


\>MiiipaiaTioD« 

lin'i'ition for filing an 
appeal it is impossible to exclude from the time 

the day on which the copy was 
finally finished and was ready for delivery A Vi 
1933 Nag. 362=147 ind. cJ. 1113. 


which copy IS stopped for want of funds. 

An applicant, for obtaining copy from Court is 
Hot bound m the very first instance, to deposit the 

At’^he ativance required or obtaining copies 

At the time of presenting his application for copies 

^tirlatl"'^ according to his own 

estimate. If this estimate is discovered by the 

Copying Department to be misUken, it is their 

obvious dutv to brmgthe mistake to the notice if 

the applicant and demand the deficit of the costs 

when he appears on the successive dales Conic 
quently, the period during which the copying is 
stopped r.r want of funds during the first period 
when he IS told to appear after the ®date of the Vcore 
sentauon of the application for copies, or during 
the subfcquent weekly periods to which delivery oi 
copy may be postponed, must not be counted against 
an applicant if he attends on those dates but is not 
asked to pay further advance and this period must be 
counted as time requisite for obtaining copies within 
the meaning of S. 12 (2). A.l.R. 1933 Nag.2i8=i45 
Ind. Ca$. 742. 


aunng 


“S. 12 ^ Gomputatioo. 

The time which may be legitimately excluded from 
I-mitauon under S. 12 is ihat between the date of 
the application for the copy of judgment and decree 
and the date on which it is despatched, whether by 
ordinary post or V. P. P., from the copying depart- 
ment. A.l.R. >933 Pesh. 22= 142 Ind. Cas. 230. 


S. 1 2— Computation— Time requteite<- Time 

before applying for copies, wbeib-p ean be 
excluded. 

In the ca^e of an appeal fjom the Original Side, 
the time requisite for obtaining a copy of the decree or 
Older within the meaning of S. 12, may begin to run 
before an application for a copy has been made. 

The question whether S. 12 applies when the 
application for a copy is made after the expiry of 
20 days from the date of the decree or order depends 
on the facts of each particular case. 

An order was made on March 17, 1931. The 

rcspontlents’ ailornev* filed a nqiiisition for drawing 
up the Older on March 18. On March 25, the 
appellants* Attorney filed a similar requisition ’ but 
it was refuted as a requisition had already been 
filed on behalf of the respondents. On April *-0, the 
appellants’ Attorney requested the Registrar to expedite 
the drawing up of the older. On May 6, he received 
the draft order for approval. It was returned on May 
8, and the order was icithd by the Registrar on May 
20, and filed on June i. Meanwhile, the appellant’! 
Attorney bad applied for copies on May (8; 
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Held» that \a i)\c circiim«iancc5 of the casr, the 
appellant was ontiiled to cla*m ihat the period piior 
to May 18 should be ‘^xriudrd under S. 17. :^6 G W N* 

459=A.I.R, 1932 Cal. ^50 C. 12 1 5 = 56 CX.J. 
537 = ^37 Ind. 52 ') (F.B.). 

[Overrules A.I.R, 1927 Cal. 623=103 lod. CaB,235] 

— — S. 12— Time roqui:»ite— ComputatioiL. 

According to practice of Naepur High Court itk 
the case of an application for copy of the judff* 
ment and decree, li^ni? begins to run not Oodi the 
date on which application compliance with which 
owing to wrong information given in it, is impossible 
is made but from the date on which correct infomia* 
tion is supplied# S. A. No. 227 of I9?}{ of Nagpur, 
Misc, Judicial Case No. 25 of 1928 of Nagpur, Rcl. 
on; 121 Ind. Cas. 647 = 26 N.L.R. r49=»A.I.R. 1930 
Nag. 129. 


S. 12— Computation, 

Where an application for amendment of a decree 
13 rejected, the period of limitation cannot be com* 
puted from the date on which the application for 
amendment of the decree was rejected. 113 lud. Cas# 
58 o = A.I.R. 1928 Pat. 265. 

— S. 12 — GomputatJoo. 

Where an appeal of one district is heard by the 
Dbtrict Judge of another District in his capacity as 
Additional Judge of the former district and appllca* 
tion for copies of judgment and decree is ftied iii ilie 
former Dhcrict Coun and the appellants* deposit of 
fees is accepted there and an order made for supply 
of copies but the application is subsequently returned 
directing it to be presented in the latter Court and 
copies are obtained from there: 

Held, that the time from the date of 6rst appli- 
cation to the date of obtaining copies may be excluded. 
94 Ind. Cas. i055 = A.I.R. 1926 Lab. 455. 

S. 12— Compatatloo. 

The time to be allowed for copies should be 
calculated from tbr^ date of application up to the 
date when the copies were despatched. 92 Ind. Cas# 
966=27 P.L.R. t8=A.I.R. 1926 Lab. 223. 

S. x2 — CompntatioD, 

The Court in calculating the time requisite for 
obtaining copies under S. 12, is to consider that the 
appellant has acted with due diligence, but by due 
diligence it should not be understood that a party 
should be ready and willing to pay any sums which 
are not legally leviable from him# 91 Ind* Cas» 406= 
A*LR. 1926 Sind 114# 

■ S. 12— Compotatloa. 

Under S. ta only the time from the date of making 
the application for copies up to the date on which 
the copies are ready for delivery can be excluded. 
The time between the latter date and the date of 
actual delivery cannot be excluded. The finding as 
to is one of fact. 73 ind. Cas. 447BA.I.R. 1923 
Lah. 696. 

— S. 12 ~ Compotation — Time required for 
Obtalolog certificate ioclodea time durlag ^hlch 
appeal from order ref|salDg cerUllcaio 
a«Uliiiied« 


The judgment of the lower Appellate Court was 
pronouhccd on the 24th June, 1918, and the appeal 
to High Court wai prifertcdon the 14th May, 1919. 
An applicanon for errti^cate was present'd on the 
3injulv, 1918, aod thr>t7gh it vv^as rejccccd on the 
follow'ine day, the appellant succeeded in obtainiDg 
from the C^^ief Court order i emitting the question of 
the grant of certificate to the lower Appellate Court 
who upon re-considcration granted the certificate on 
the 71b May, 1919: 

Held, in the circum?tances the application for 
certificate mu't be detmeri to have been pending 
during the period from 31st July, 1918 to 7th May, 
1919. and this perif'd should be excluded in com* 
puling the pertt'd prescribed for filing the appeal, 
70 Ind Cas. 299 = A.I R. >923 11, 


— -S. 12 — Computation. 

From the day when cepy is readv. to the day when 
it is deipatchrd, the time is excluded. ?2 Ind. Cas. 
yg7=rA.l.R. 1922 Lah, 415. 


— S- 12 ^3^— Compotalion — Practice of Patna 
Courts Coonectf'd appeals— One copy of 
the jutIgraeDt filed — Time for obtainiog copiea. 

According to (he practice of the Patna High 
Cour' when several suits are diiposed of by one 
judgment, only one copy of the Judgment is required 
to be filed in appeal to the High Court. Under I 2 
(2) of the Linuiaiion Act the time taken for obtaining 
a copy of the judgment will be deducted in computing 
the period oj limitation for each of the s^eral 
analogous appeals, 17 All. 213, Appl. ^5 

computation of the period of limiiaiion 10 all such 
cases, the time required for cbiainiog the 
will be excluded although only one copy is 
I Pat. L.T. 562=58 Ind. Cas. 991- 

— — S. x 2 — *Computatloo of time, 

•Time requisite* for obtaining a copy in S. 
be computed by the whole days and not by nourt. 
Days muit be reckoned from midnight to roidnign 
and a part of a day is equal to a whole day. 5 
L.B.R. 15*2 Ind. Cas. 359. 


S« 12 (2) — Compa^atlon of tim^— 

date of— Communication to parties* 

The date of a decision for purpose of limitation^ 
the date of its communication to the parties. ^ o 
130 and 12 M. 1, Foil. Where sufficient notice i» 
given to parties of the day on which a deciuon ^ 
be announced and the decision is so announced 
that day, that is the date of communication 
the parties may not care to linen. But when 
dechton is publii^hed by sending copies thereol to w 
parties, the date of the receipt of the order i« « 
date ol communication. 84 Mad. 151 —8 a 

= (1911) I M.W.N* 28*8 Ind. Cas# 398* 

Ss. 12 nod 5— Compotatloo of time— Excla- 

elon of one day twice over. 

The appellant applying for copies on the day ^ 
which the judf^mcni is delivered is 
exclude that day twice over. 13 N.L.R# 89^4 
Ind. Cas# 425# 


^S. xa— Gompntatioii of time* 

ji computing the time required for obtaining 
tfac purpose of app«e|> W* egire dey oe»n t 

A 
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limitation act— S. is — i6. Time 


requisite. 


allowed for the delivery of the "copici in addition to 
the day they are ready for delivery. lo S.L.R. 165 
=38 Ind. Cas, 464. 

— — S. 12 (1)— Computation of time. 

In a suit filed on 9th May, 1910 a Monday, on a 
promissory note dated 7th May 1907 held that 
lim tation began to run from the expiration of the 
7th Mav 1907 and expired, at 12 midnight on 7th 
May 1910 and hence the suit was barred by time. 
U.B.R. (1912) 1. 146=18 Ind. Cas. 574. 

““"“S. 12— Computation of — Appeal— C.P C., 
S. 212— Determination of mesne profits before 
decree — Time to obtain copy. 

Where the Court determines the amount of 
mesne profits before passing the final decree, the 
party dissatisfied with the decree is entitled to He* 
duct in his favour the period required for obtain- 
ing the copy of the final decree for purposes of 
limitation of the appeal. (1904) 32 C. 175. 

— S. 12— Computation of time— Appeal — 
Copies of judgment and decree, time for — See; 
Limitation Act, S- 5. 3 Bom. L.R. 244=25 B. 586. 


16 (b). Holidays. 

— S. 12— Time Requisite — Holidays. 

Judgment delivered by trial Court on day when 
Civil Court closed for vacation— Party applying 
for Copy of judgment and decree on first day when 
Courts reopened after vacation: 

Held, that period of vacation can he excluded 
as time requisite for obtaining copies. 1941 A.W.R. 
944 = 1941 O.W.R. 1223=17 Luck. 314=196 Ind. 
Cas. 689. 

— S. 12— Holidays. 

Limitation expiring on Sunday— Application for 

copies on Monday— Filing of appeal on next day 

on getting Copies — Appeal, held within time — One 
day’s delay, held excusable. A.I.R. 1939 Bom. 46= 
40 Bom. L.R. 1211 = 179 Ind. Cas. 645. 

— S. 12— Time Requisite — Holidays— Judg- 
ment delivered on last working day— Limita- 
tion for filing appeal expiring during vacation 
—Application for copies of Judgment and 
decree not made on opening day but later on. 

Where a judgment is delivered on the last work- 
ing da^ before vacation, the period of limitation 
for filing appeal will not be extended if the appli- 
cation for copies of judgment and decree is not 
made sn the opening day after the vacation but 
later on, if the period has already expired during 
the vacation. It is only in rase the application for 
copy it made on the opening day that S. 12 (2). 
Lim. Act. can be applied. A.T.R. 1938 All. 106= 
(1937) A.L.J. 1279=1937 A.W.R. 1192=I.L.R. 
(1938) AM. 209= 174= Ind. Cas. 50. 

S. 12— Holidays. 

Limitation for appeal cxeiring on Sunday- Next 
day public holiday^Appcal preirnted before |<mi« 
tatioa^Application for copies made next working 
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entitled to deduct time re- 
qtiirca tor obtaining copies* AIR 

288=40 Bom. L.R. 389=175 Ind. Cas. 508 

i^-Holiday-Limitation for filing appH- 
Anijf/*- expiring on holidny- 

m time. rc-opeuing day— Whether with- 

in calculating the period of limitation for filing 

an appea . time requisite for obtaining a copy of the 

judgment of the appeal and a copy of the decree- 
sheet must be excluded. oecree- 

Eycn if it be assumed that the application for 
obtaining a ropy of (ho decree does not strictlv 
fall within the purview of S. 4. the general princ^ 
pie underlying ih.s Section, which has been repro- 
dund in S. 10, General Clauses Act, must he given 
effect to, namely that where an act or pioreedmg is 
snowed to be Hone on a certain dav, then if the 
Court or office fs dosed on that day, the act or pro- 
ceeding shall he considered as done or taken in due 

time if It is done or taken on the next day after- 

warHs on which the Court or office is oocned 

A.I.R. 1938 Lah. 707 = 182 Ind. Cas. 108. ^ 


— S- 12— Holidays- 

Appeal — Limitation expiring when Court is 
closed— Application for cop-rs made on re-openirg 
day-T'me required for copies can he deducted 

Ad.R. 1938 Lah. 317=40 P.L.R. 74^177 Ind. (ras! 

672. 


■ S. 12-HoHdays— Copy stopped for want of 

correct information — Supply of correct infor- 
mation on day immediafey following holiday. 

Where the original advance is insufficient and 
the deficicnev is supplied on a day immediately 
following a holiday, credit may be given for the 
period during which the deficiency could rot be 

supplied. The same principle applies to supplying 
correrf information. A.T.R. 1936 Nag. 289=1 L R 
(1938) Nag. 342= 166 Ind.Cas. 96S|. 


S. 12— Holidays. 

A decree was passed on August 23, 1035. The 
Court closed <luring the long vacation from August 
27 to November 5, both days inclussive. During 
the vacation, however, the copying department of 
the Court remained open and this was ki own to 
the appellant’s Advocate. On October 23, 1935, a 
memorandum of appeal was presented hut it was 
pot accompanied by a ropy of the decree. Copy 
was applied for on November 6, and the appeal 
was filed with the copy on Novemhi r 11. The ap- 
pellant contended that if must he deemed that the 
appeal was duly presented onNovimber 6.19.35, 
because he said that the appellant was ent-tled to 
deduct the period from Nov» mher 6 unt'I Novem- 
ber 1 1, as being "the time requisite for obtaining a 
copy" of the decree under S. 12 (3), Lim. Act ; 

Held, that the appellant was not entitled to de- 
duct these days as being time "requisite for ob- 
taining a copy*’ of the decree in the circumstances 
as he might have applied for a copy oftbedecrie 
during the four days prereeding the commencement 
of (he vacation or at any time during the vaca- 
tion, but that he failed to do *0 and that he w?t 
not entitled to deduct the period from November 
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1 1, as being ‘'time requisite forob- 
taining a copy” of the decree. 14 R. 276=A.I.R. 
1936 Rang. 201 = 162 Ind. C.-is- S53. 

12 — Holidays—Rangoon High Court 
Rules and Orders. Appellate Side, Chap. 1. 
Part III, Chap. I(A)CI. 5 — Appeal from original 
— Time requisite for obtaining copies of 
Judgment and decree — Vacation period. 

The judgment at the trial on the Original Side 
was delivered on July 25, 1933. in favour of the 
respondents; the 20 days within which the memo- 
randum of appeal normally ought to have been 
filed expired on August 14, 19.43. An application 
for a copy of the judgment, however, was made 
on August 3, 1933, and the copy of the judgment 
was ready for delivery on August 10. An applica- 
tion for a copy of the decree was made on August 
5, and the copy of the decree was ready for deli- 
very on August 23; the long vacation of the High 
Court commerced on September 2, the memoran- 
dum of appeal was filed on September 6. 1933: 

Held, that the appeal was in time under the pro- 
visions of S. 12, Lim. Act, and of Rules and Orders 
of the High Court Appellate Side. 12 R. 525 = 
A.I.R. 1935 Rang. 65= 154 Ind. Cas. 852 (F.B.). 

S. 12 — Holidays. 

A certain judgment was delivered on September 
28, 1932. The Civil Courts were closed from Sep- 
tember 29 to November 1, 1932, on account of the 
annual vacation. The appellant applied for copies 
on November 19, and received the copies on No- 
vember 29. Appeal was filed on February 8, 1933, 
the appellant excluding the period during which 
the courts were closed: 

Held, that the appellant was entitled to exclude 
the period contended for and that the appeal filed 
on February 8, 1933, was in time. A.I.R. 1934 Pat. 4 
= 146 Ind. Cas. 931. 

— S. 12 — Holiday. 

Application for copy — Holiday immediately 
following the day of notification of requisite num- 
ber of stamps and folios: 

Held, holidays rnust always be excluded in 
^mputing the period of limitation for appeal. 
This exclusion is not rcsricted to the cases where 
the stamps and folios are supplied on the rc-ooen- 
ing day. A.I.R. 1931 Cal. 731=35 C.W.N. 451 = 58 
0 969=134 Ind. Cas. 895. 


— — S. i2 {4),Sch. I, Art. 155— Holidays— Coart 
closed on expiry of peroid of Limitation— Copy 

applied for on re-opeoing day — Limitation 

Right to exclude time taken for copies. 

A judgment wai pronounced on September 27, 
1929, and a copy of the decree was applied for an 
November 8, 1929; the decree, however, was signed 
on November 9, 1929, and the copy was ready on the 
s^e day, that is, November 9, igag. The copy of 
the judgment was applied for on January 2, 1930* it 
was ready on January 6, and the appeal was fijed on 
January 7. The period of limitation was go days 
from the date of the decree which evpired on 
2 $, 1929. The Court was, however, closed 
pB that date and re^open^d only on January 2; 
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Held, that the appellant was entitled to 96 day* 
as the Court re-opened only on January 2 and he was 
entitled to exclude from this the seven days taken for 
obtaining copies and the appeal was consequently not 
barred. A.I.R. 1931 Pat. 60 = 14 P.L.T. 9t = i30 Ind. 
Cas. 265 (i). 

*— — S. 12 — Holidays. 

Provided copies of judgment and decree have not 
becQ obtained previously, if the period prescribed for 
the presentation of an appeal expires on a day on which 
the Court is closed, and if the appellant has not 
obtained copies of the decree and judgment before the 
closing of the Court and appHfS for such copies on 
the date of the re-opentng of the Court, 'whilst bis 
right of appeal is still alive he is entitled to the benefit 
of the time requisite for obtaining the copies, and if 
bis appeal be presented before expiry of that time it is 
not barred by limitation, tg All. 342, Foil.; 120 
Ind. Cas 169 = 11 Lab. 111=31 P.L.R. 356=A.LR. 
1930 Lah. 2 i6. 


— — S. 12 — Holidays. 

The order rejecting the plaint was made on 4th' 
October, 1926. The Courts closed for annual vacation 
on 5th October, 1926, and re-opened on 8ih November, 
1926. The plaintiff applied for a copy of the order on 
23rd November, 1926, and the copy was furnished on 
the same day. The appeal was filed on the ist 
December, 1926, 

Held, that under the circumstances the period 
vacation can be excluded and the appeal was not 
barred by limitation. 120 Ind. Cas. 765=10 P.L.T. 
545=A.I.R. 1929 Pat. 615. 

— — S. 12 — Holidays. 

Where the time for filing an appeal expires during 
vacation and the appellant applies for copies on tbe 
day the Court re-opens, an appeal filed on tbe day 
next after tbe issuing of the copies is within time. 19 
All. 342 and 25 Bom. 584, Foil. 115 Ind. Cas. 667= 
6 Rang. 743=A.I.R. 1929 Rang. 96. 

S. >2 — Holidays — Copies can be applied for 

when the right of appeal still snbsists. 

Time for filing an appeal expired during _ the 
vacation. The appellant applied for the copies of 
judgment and decree after the prescribed period but 
while the right of appeal was subsisting (before the 
Court was opened) and obtained the copies two days 
after the Courts opened. Tbe appeal was filed on the 
next dayofobtainUig the copies. 

Held, that copies can be applied for at any time 
when tbe right of appeal still subsists even thoi^b 
the application is made after the expiry of the period 
prescribed. The appeal was, therefore, in time, iia 
Ind. Cas. 670=10 L.L. J. 257=AI.R. 1928 Lah. 655. 

— S. la— Holidays, 

If on the date when the copies of judgm^t or 
decree were applied for, the limitation for filing the 
appeal bad not expired in consequence of holid^ 
then the appellant is entitled to file the appeal on the 
day when he obtained copies. 19 All. 342, Foil.; oo 
Ind. Cas. 936-6 LJl.A. CSv. jBg-A.ML *9a6 

All- »lf. 
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LIMITATION ACT— S4 12 — i 6 * Time requisite. 


S< 12 — Holidays. 

Copying agent, who rccci'^es his salary frorr* the 
Government, is not the agrnt of the litigant for the 
purpose of receiving applications for grant of copies. 

If the period prescribed for the presentation of an 
appeal expires on a date on which the Court is closed, 
and if the appellant has not obtained copies of the 
decrees and judgment before closing the Court, and 
applies for such copies on the date of re-orcning of 
of the Court whilst his right of appeal is still subsis. 
ting, he is entitled to the benefit of time requisite for 
obtaining copies, and if his appeal be presented before 
the expiry of that time, it is not barred by limitation. 
19 All. 342, Foil. 89 Ind. Cas. 437=A.I-R. 1926 
Lah. I2I. 

•— — S. la — Holiday*. 

The general rule is that the tim.* requisite for 
obtaining a copy docs not begin until an application 
for copies has been made. 12 All. 461, Ref. to. 

But the case, where the Judgment i; not delivered 
until the last day before vacation and the application 
it made on the first day, when the Courts re-open it 
is an exception to that rule and it is reasonable to 
include vacation as part of the time requisite for 
obtaining copy. 68 Ind. Cas. 250=250. C. 71=9 
O'L. J. 436=A.I.R. 1922 Oudh 39. 

S. X2 — Holidays. 

It is no doubt correc* that an application for copies 
may be made so long as the right of appeal was 
subsisting but there is no warrantfor the proposition 
that, not only the period following the application 
for copies but all the prior holidays can be excluded. 
28 Mad. 452; (iqii) 1 M.W.N. f-64; 43 Mad. 640; 
12 L.W. 460; 36 Mad. 131; 36 Mad. 482 and 36 
Bom. 268, Appr. and Foil,; 63 Ind. Cas. 924 = 44 
Mad. 817 = 13 ^I.L.^V. 631 = 1921 M.W.N. 442 = A.I.R. 
1921 Mad. 654=41 M.L. J. 84. 

S> 12 — Holidays. 

Holidays should be taken into consideration in 
computing the time where judgment was pronounced 
sufficiently early rn the last day preceding (he vacation. 
63 Ind. Cas, 922=12 M.L.W. 460. 

S. la (al—HoHdays. 

The time from the date of the application till the 
re-opening of the courts should be uken as the time 
requisite for obtaining copy of Judgment though (he 
notice of readiness was posted on the board during the 
vacation as the applicant was not bound to take 
cognizance of (he notice. 34 All. 41 =8 A.L. J. 1095= 
12 Ind. Cas. 183. 


C V ® ^ wag auiy nieci. Held, 

that the appeal was in time as the days on which the 

^urt was closed do not count againgt the appellant. 
The intervention of holiday* between the date of jude- 
ment and the application for copies (made on the 

heS™;"'' , CrxT =35*' 

“ — S. 12— Holiday. 


An applicant should pay in a.!va. ce a sum sufficient 
for iho pioparatiOn the copy If th^ • • 

informed that the advance is iiSufficient and^ supplies 
the deficiency on the day immediately following a 
holiday, he may be given Credit for the h^ilidavs 
during which he could not supply the deficiencv 
where he supplies the deficiency not on dav 

immediately succeeding the holidays but on a suhsr 
quent day he is not entitled to this privileer 61' 
Ind. Cas. 889=A.I R. 1921 Nag. 141. ® 

--S. la-HoHdays - Application for Tudement 

after re-opening day— Vacation time. 

reasonably requisite’ 
Where the judgment was delivered on the first day of 
the Christinas vacaiion and the appellant applied for 
copies on 7^ January, i. e., some days after the re- 
opening. Held, that the time for appeal began to 

Christmas vacation and 
that the apiwll^t wasnot emulcd to add the davs 
during wffich the Court was closed for Christmas a 
part of the tirne requisite for obtaining copies 42 

M L J. 465=,, L.W® 4 B 3 =(; 99 tl 
M.W.N. 293 = 56 Ind. Cas. 07. 


lu .-i' **(*^®“^ ( 3 )“Holidny 8 — Long vacation— 
Notification that copies will be snpplied— 
Vacation, if can be excluded. 

The publication of a notification that copies will be 

granted during the long vacation prevents the vacation 
from being excluded at the period for granting a copy 
of the judgment or decree. On the other hand Ac 
whole period of the vacation mutt be reckoned in 
computing the period. 36 M.L.J. i22=(r9i8)M.W N 
886 = 9 L.W. 8 = 25 M.L.T. 245 = 50 Ind. Cat. 518. ' 


S. 12— Holidays— Gazette notification for 

delivering copies during vacation. 

Wh^reapariy applied for copies before the long 
vacation o*" the Oourt and in accordance with a 
Gazetted notification ihe copies were ready during the 
vacaiion but the copies were taken delivery of only 
on the re opening day of the Court after the vacation 
he is not entitled to deduct the time between the da<e 
when the copies were ready and the re-opcning date. 
5 Mad. 189, Foil. 36 M.L. J. 62=49 Ind. Cas. 626. 


8 . la— Holidays — Closing of Court immedia- 
tely after date of signing of decree — Excluelon of 
time. 

Where immediately after the signing of a decree, the 
court U closed, the period during which it is so closed 
ought to be excluded in computing the period of 
limitation. 13 G.L-J- 544=11 Ind. Cat. 387. 


S. 12— Holidays — Intervention of Sunday. 

Sundays intervening after the calling for the stamps 
and the date the copies being announced as ready 
mutt included in the time requisite for obtaining 
copies and should deducted in calculating the time 

MLT. i9t=25M.L.J. 354 = (*9«3) 
M.W.N. 805=21 Ind. Cas. 192. 


— 8 . ia— HelldMs— CSoeiag of Courts after 
pronouncing of jndgment— Application on the 
re-opening day. 

Judgment was pronounced and the court closed the 
pegt day. An application for copy wu made on the 


8 . 12— Holidays— Jndgment delivered during 

vacation — Application made long after re-open- 
Ing — Deduction If cmn be nllowed. 

Where judgment in a case was delivered during the 
summer vacation of a Court but application for copies 
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of the decreeai.d judgment wan made 17 days after 
the rc-opening o| the Court tlie time dudng which 
the Court was closed rannijol he deducted in computing 
limitation for an appeal a^iuch an application was 
at the fi st available opportunity, (ton) 
1 M.W.N. 364—11 Ind. Cas. 339. 


S. 12 (a)— Holidays— Court closing the oext 

day after judgment. 

_ Where the decree was signed on the day when the 
judgment wasdelivcrrd and the Court closed for a 
month from the not day except for copying purposes 
and the pariy <-jpp|ird for copies on rhe rc-opening 
dale and filed ihc appeal the nexi day aficr grant ol 
copies to him. held, Uiat the appeal was in time. 
(28 M. 452* Dist.). II N.L.R. 104=29 Ind. Cas. 833. 


.S* *2 Holidays— Tender of copying fees on — 
Validity of« 

Where a copy application is made through post, 
the time occupied by ihe Post OfBce in convey- 
ing application and fees to the 

copying omce and in carrying back the copies to the 
applicant is outside the computation under S. 12 of 
the Acts A tender of copying fees transmitted 
by m^neyofdrr and reaching the office on a holiday, 

” ^ proper time. lO N.L-R. 139 = 

26 Ind. Cas. 819. ^ 

— S. 12— Holidays— Copies applied by post 
reaching office only after vacation, 

A dwree was pafsrd on laih May 191 r and on 15th 
May the deft, applied by post for a copy of the 
judgt^ni and decree. 7 he application did not reach 
the office before the vacation and so it was treated 
as received on 16th June after the Couru rc-oprned. 
The copy was ready on the 3rd July; the deft, took 
It personally on 4th. On the same day he preferred 
an appeal against it. Held, that the appeal was not 
barred and that ihc 3rd and 4th of July should be 
included in the time requisite for obiainIn<» cooies 
8 N.L.R. 172 = 17 Ind. Cas. 624, ** 


S. 12— Holidays— “Time requisite for obtain- 

ing a copy of the decree” — If continuous. 

Time requisite for obtaining a copy need not be 
continuous; hence vacation is part of guch time 
20 C.W.N. I 303 = » Pat. L.J. 485 = 1 Pat. L. W. 209= 
35 Ind. Cas. 888. ^ 

** Holiday — *Time requisite for obtalnioe 
copies.* * 

Where the lower court was closed for the recess but 
the appellant had prior to such closing some Oo days to 
apply for copies and failed for no reasonable cause to do 
so and applied for copies after Ihe appeal time was over 
on the first day of the re-opening of the lower court after 
the midsummer recess, and the second appeal was filed 
on the nret day of the re-opening of the lower court, the 
time during which the lower court was closed could not 
be excluded under S. of as the time requisite for obtain- 
ing copies. (1905) 15 M.L.J. 109*^28 M. 452. 

12— Holidays — Time required to obtain 
copies of lodgment and decree. 

A decree wm issued on Uie i itb September 1903, and 
pr^ared on the 8th September ; application for copy 
of decree was made on the i2tb September, with four 


12 — 16. Time requisite 

rnlio«; Ihr applicant was asked on the 23rd September 
to supply llic deficient court fees when the court was 
close<l f( r the DuSsrrali vacation ; the comparing clerk 
r. fu>cd to receive tlic folios on the 23rd and directed the 
apphrani lo file (hem on the rc^opcnjng day, i.e.a the 
20(h October. The appeal wafi filed wiihoul the copies 

deficient court fec« were supplli^d on 
the 2fi(h ; the copies were received on the ayih and filed 
on tbc 31st October. 

appeal was not barred. (1903) 8 

CaW.N. ttjl, 

— Holidays — Time requisite for obtaining 
copies — Judgment pronounced by Court after 

4 p* xn “Court closed lor Christmas — Application for 
copy on the first day of re-opcning — Compuiauon of 
time. 

Where judgment was pronounced in a suit at 4 p. m., 
on the Jait day the court sat before the Chrit$inas 
holidayS| and according 10 (he practice of the court no 
papers would be received after 4 p, m. and application 
W'as made for a copy of the judgment on the day the 
court re-opened fur the first time after Christmas; 

Held, that an appeal presented within 90 days after 
deducting the Christmas holidays when no application 
could have been presented was in time and that the 
appellant was entitled to a reduction of such time 
under the circumstances as being lime requisite for 
obtaining copies of the JuHgmcnt. (1903) 13 M.L.J. 300 
= 27 M, 21. 
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S. 12 — Holidays— Appeal barred during hoH* 

days — Copies obtained after re^openiiig— Dedoctlon 
of time. — bre Limitation Act. Ss. 5, 12. 3 Bom. L.R. 
143 » 25 B. 584. 


t 6 (c)« Scope and interpretation. 


12 — Time requisite— Reference to copy 
accompanying appeal and not any other copy* 


be with respect to the time required for preparation of 
the copy which accompanied the appeal and not for the 
preparation of any other copy. I.L.R. 57 Mad. 560, 
Foil. 51 Cr.L. J. 1310=1950 A.L.J. 794=A.I.R. 1950 
All. 486=4 A.I.Cr.D. 541. 


~ S. 12 (2) and 3— Scope and interpretatfon— 

Construction— Time ‘requisite’— Meaning of— Time for 
obtaining copy of decree and time for obtaining copy of 
judgment — If can be deducted twice over in case of 
overlapping. 

The term “requisite” in the expression time requisite 
in S. 12 (2) and (3) of the Limitation Act, mean, some- 
thing much more than required. The proper connot^ 
tion of that expression ij that the lime indicated in 
sub-Kctions (2) and (3) of S. 12 must be prof^riy 
required before if could be excluded. The right given 
to an appellant lo exclude the two periods is no doubt 
absolute ; but in order that the appellant should get the 
time excluded which falls under suh-Ss. (2) and (3), the 
time taken for obtaining a copy of the decree and the 
time taken for obtaining a copy of the judgment must 
be distinct. If the lime taken for obtaining a copy of 
the decree and (he time required for obtaining a copy 
of the judgment is identical, then the sub-rectioni do 
not_ provide that the time should b* computed over 
again, although the time is overlapping. 
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The expre^^ion ^Shall also be excluded’* in S. 12 (3) 
cannot be read a$ indicaiiJig that the two periods 
covered bysub-Ss. {2) and (3) should be excluded even 
though they may be overlapping. “Also’* in CL (3) 
only means that an addirional right is given to the 
appellant to exclude the period for obtaining a copy of 
the judgment. But if such lime has already been 
excluded as falling under Cl, (2) then that pcric'd is not 
to be computed over again for the purpose of Cl. (3). 

The judgment under appeal was pronormced on 
so— g — 1948. Copies of the judgment ami th * decree 
were applied for on it— ?o — 104^. Copirs of the 
judgment were furnished on 21 — j 0—1948. The decree 
was signed on 22 — 10-1048, and a copy thereof was 
furnished on 26 — 10—1948. T^'C appeal was preferred 
to the High Court on 27 — 1 — (949. 

Held, that though the decree was not signed till 
22— TO— 1948, and therefore no copy cf the rlecree 
could have been suppliccL once the time was excluded 
bccau.^e the decree was not signed (ill 22 — 10 — 1948, 
the same period could n<U be excluded over again 
because the appellant had applied for a ccnified copy of 
the judgment or he had applad for a reriififc! copv of 
the decree and the only exclusion to which the appellant 
would be entitled was frem 29—9—1048, when judg* 
ment was pronounced and 26—10 — 1948, when ihe 
copy of the decree was furnished, and on that basis the 
appeal should have been properly prifttred on 
24—1—1949, and the appeal preferred beyond tliat 
time was out of time. 

Held, farther, that since the delay was only of three 
days, tlic same should be condoned for ‘^rufiicienl 
cause”. Ad.R. 1950 Bom* 350 = 52 Bom. L.R. 405. 


— S. ta—Scope and interpretntion-What is; not 
— iuue to obtain copies. 

The appheatton for copies filed on Augun lo, 

“a copy or .he order” and ii 
3. 1932 that a memorandum 

coDv^of It ^ and a 

copy oi 11 nught be granted; 

Held, that the earlier application dated Aumist 

decr«^^nrth-.t”?K for a copy of the 

decree and that there v as no eround for excusintr the 

A^’ ^R y^fntorandum a^kine copy of the decree. 

ATR. 1939 Mad, 20-^-49 M.L-W, r47=r(iQ,Q) , 

M.LJ. 120 =(, 939 ) M.W.N. 443 = 189 Jnd.’caL. 320. 


hr •“<«n»-etat{on->-Wbetlier can 

be excluded when application for copy of decree is not 
made ,dl after expiry of limc for appeal. 

There j» no jujtification in the language of S to 
impose a rejtnctjon upon the staiuiory^ right of an 

urt L^rVr' ‘n computing 

the time for appeahnR from a decree, it is legitimate m 
a Proper case to exclude the period requisite for obtain 
mg a copy of the decree when no application for s^ rh 

copy was made till after the cxpiradon ofthc me 

lin.iicd for appeal. Consequently, a rule nroviSL fuJl 
no time .hall be allowed \r obtaining ^cop^onhe 
decree unlcM such copy be applied for withiS 20 dlvs 

would be ultra vires 
3 Q uom. L R. 3^— A.I.R. 1937 Bom. 162^1 1 R \ 
Bom. 443= 168 Ind, Cas. 77 (F.B.) * * 


[Ovcrrulrs;-(i) (15) Rom. L.R, 
537 - (■') 23 B. 442.] 
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— S. 12 (a) — •‘Time rcqulbite*' — Scope aod in- 
terpretatiOn — If includes lime taken in preparation 
of decree*8heet. 

Under S. 12 (2), Limitation Art, no period can be 
regarded as time requintc which is not sul)s<‘qMcn( 10 
the prctentaiicii of an applicaiion fur a copy. Therefore 
the lime spent in the prrparaiion of ihe drrrrc-'lirrt 
cannot be excluded under Uic ►cciiun. A.I.R. 1950 L B. 
> 95 - 


■ — 8> la (2)— Scope-- Appellant applying for copy 
of decree after limitation — If entitled to exttn- 
alon of time. 

In order to secure under S. t2 (2), Limitation Act the 
benefit of the lime that elapsed until the date when the 
decree is signed, it is not necessary for an appellant to 
apply for a copy of ilie decree before the expiry of the 
period of limitation for the appeal if the application is 
made even a day befc»rc the decree ii signed* I. L. R. 
(1947) Kar. 76-A.I.R. 1948 Sind 18. 


—8* It— Seopa and interpretation 

Section 12 aifurnei that time requisite for obtaining 
copy of decree muiC begin before prescribed period is 
4, pre- supposes that prescribed period has 
expired and cannot extend period prescribed under 
Act— Application for copy ©1 decree made under S. 4 
on date on which Court re*opeoed: 

Hold, that extension granted under S. 4 cannot be 
combined with extenion sought under S 19. 1942 

M.W.N. 5o3«pA.LR. 1049 Mad, 6o4-(i94a) a. M^L. J. 
104-I.L.R. (1943) Mad. 668^55 UW. 4x6*203 Ind. 
Cm. 5. 


»«erpretatlon^<T«{ine 

requitiitc % meaning of, 

rcqi.iHtc" docs not mean the time actually 
taken in obtainu.g a copy of the decree, but means thl 
time properly required for such purpose and . 

iiichidc time taken unrca.orably by the appeHant ‘Tn 
applying S. .2 (2). the Court has to conX iJfJbie” 
t i|. .ippellanl has exorcised reasonable and proper 
diligence m obtaining a copy of tfic order. ProP« 

Jiidgrnrni on July 31 -Draft order sent on August 2 
to appellant for approval-Application to Prothono ary 
for retil.ng order on August i6-Appdlant doing nothing 
between August 2 and l6-Copyi«ued on Sepiembc? 
10 — Appeal on September 28: 

Held, that ll.e delay, under S. 12 (2) was reasonable 
which, according to the practice of the Bombay HiX 
Court was excusable under S. 5. Ihnngh, in future u 

xvouldnot be excused. A.I.R 1937 Bom. 64 = 08 Bom 
L.R. 128 i = I.L.R. (,937) Bom. 421 = 167 Ind. Cas. w”' 


S. 12— Scope and interpretation. 

In order to enable the appellant to deduct the period 
required for obtaining necessary copies, a proper 
applicaiioii for copi'-s must be made within the period 
ol limitaiion, and not after the appeal had alredy 
become time-barred. In the Punjab it is laid down by 
the rules governing the grant of copies in the year 1933 
that every application for copy of a record, other than 
an applieaiioo made by post shall be accompanied by 
a deposit in cash of a sum which shall not be less 
than the cott of preparing and Certifying such copy. 
An application not accompanied by such deposit 
is not a proper application which can tave limiuuoo. 
39 P.L.R.374 =i 67 Ind. Cas. 950. 
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limitation act — s. 

S. i2^Scope and interpretation. 

An application for certified copy of the judgment was 
properly made to the District Copying Agent but no 
payment accompanied, although a fixed turn should 
have ordinarily accomp^ied the application for copies. 
No demand for the deposit was made and the application 
was accepted as valid. The preparation of copies was 
not held up, for want of deposit and the full copying 
fee was paid on dale of delivery of the copy: 

Held, that the applicant, was entitled to deduct the 
full time spent in obtaining copies, no fee having been 
demanded from him at the time of the presentation of 
his application although the rules require that an 
application should be returned when it is not accom> 
panied by a deposit. A I.R. 1936 Lah. 123=37 P- L. R. 
792=161 Ind. Gas. 243. 

— S. 12 — Scope and interpretadon— Period ander 
appellant’s control. 

The words in S. 12 Sub-Ss. (2) and {3), “the time 
requisite for obtaining copy of the decree appealed 
from” mean “time which would have been necessary in 
any case” for obtaining the copy of the decree appealed 
from. No period, which may be under the control of 
the appellant between the date upon which judgment 
is pronounced fwhi''h is the date of the decree under the 
Civil P.C.) and the date on which copy of decree was 
delivered can be considered as the time requisite within 
the meaning of S. 12. A.I.R. 1936 Pat. 45=16 P.L.T. 
848=2 B.R. 213=15 Pat. 284=160 Ind. Gas. 447 
(F.B) 

[Overrules A.I.R. 1921 Pat. 175=62 Ind. Gas. 649 
(F. B.) ]. 

S' <2 — Scope and ■ntex'pretation. 

Time spent in ascertaining cost of copies is time 
requisite for obtaining them. (1935) 37 P.L.R. 794. 

~ — S. i2~Scope and interpretatioii. 

An application for the copies need uot be made by 
the appellants in person. A.I.R. 1934 Lab. 135=149 
Ind. Gas, 1127. 

S. 12 — Scope and interpretatioii. 

Where two copies were obtained, time requisite refers 
to time requisite for cepy actually filed with memoran* 
dum of appeal. 66 M.LJ. 687=39 L»W. 559=^7 M.560 
=A.I.R. 1934 3 o6=(i934) M. W. N. 105=149 

Ind. Gas. 172 (F. B.) 

S. 12 — Scope and interpretation. 

Time which need not have elapsed if the appellant 
had taken reasonable and proper steps to obtain a copy 
of the decree or order cannot be regarded at “requisite” 
time witbin the meaning of S. i2 (2). 7 O.W.N. 600 = 
A.I.R. 1930 Oudh 369. 

S. i2~Scope and Interpretation. 

The word “requisite” is a strong word; it may be 
regarded as meaning something more than the word 
required. It means “properly required’* and it throws 
upon the pleader or counsel for the appellant the 
necessity of showing that no part of the delay beyond 
the prescribed period is due to bis default. 109 Ind. 
Gas. 1=6 Rang. 302=55 1 . A. 161 = 32 G.W.N. 845= 
26 A.L.J. 657=47 C.L.J. 510=30 Bom.L.K. 842= 5 
O.W.N. 479=28 M.L.W.2 o7=A.I,R. 1928 P.C. 103 
5=54 MX.J. 696 (P. C.). 


12 — 16. Time requisite. 

S. 12 — Scope. 

There can be no saving of limitation apart form the 
provisions of Limitation Act. j02 Ind. Gas. 523=8 Lah. 
54— A f.R. 1927 Lah. 200. 

S. 12 — Scope and interpretation. 

In determining what is the requisite time referred 
to in S. 12, Sub-S. (2) of the limitation Act, the 
conduct of the appellant must be considered, and 
no period can be regarded as requisite under the Act, 
which need not have elapsed if the appellant bad 
taken reasonable and proper steps to obtain a copy of 
the decree of order. 89 Ind. Gas. 277=52 Cal. 342= 
A.I.R. 1925 Cal. 735. 

— — S. 12 — Scope and interpretation. 

No period can be regarded as requisite under the 
Act, which need not have elapsed, if the appellant 
bad taken reasonable and proper steps to obtain an 
order. There is no warrant for the preposition that, 
the time actually consumed in obtaining the decree 
must be deducted. 13 Cal. 104, Ref. to. 68 Ind. 
Gas. 900 = 31 M.L.T. 193 = 49 I-A. 307=49 Cal. 999= 
37 C.L.J. 86=21 A.L.J. 118=27 G.WJJ. 156=18 
M.L.W. 56=1923 M.W.N. 526=A.I.R. 1922 P.C. 352 
=43 M.L.J. 765 (P.C ) 

S. xa — Scope and interpretation. 

Period from the date when copies are ready to the 
date of actual delivery is not time requisite. 67 Ind. 
Gas. 478=A.I.R. 1922 Lab. 423. 

S. 12— Scope and interpretation— “Time re» 

qaisite for obtaining a copy”. 

The words “time requisite for obtaining a copy” in 
the second and third paragraphs of S. 12 are not con* 
fined to cases where the person appealHng has in person 
or by a properly authorized agent applied for a 
copy of a judgment or a decree. 12 M.L.J. 385, diss. 
from. (1907) A.W.N. 67=4 A.L.J. 152 = 29 A. 264. 
affirming 1906 A.W.N. 223. 

— S. 12— Separate applications — ‘‘Time reqnisite 
for obtaining copies” — Separate applications for 
Judgment and decree. 

A party is entitled tn deduct the aggregate period 
taken in obtaining copies ofjudgment and decree even 
though he put m seperate applications for the same 
(he one after obtaining copy of the other. A party 
applied for copy of the decree on i8*io*05 and obtained 
it on 19-12*05. He then applied for a copy of the 
'udgment on 22-12-05 and obtained it on i6-2*o6. The 
apical, was filed ond 3-3-06. Held, the party was 
entitled to deduct both the periods from 18-10^75 ^ 
19*1 2-05 and the periods from 22-12*05 to i6-«‘06 
= (1909) 33 M. 256=7 M.L»T. 29=(r9io) M.W.N. 14* 
=4 Ind. Gas. 301 (2)=2i M.L.J. 152. 


16 (d). Separate applications for decree and 

Jndgments- 

— S* 12— Time requisite— Separate appllcatioaa 
for decree and Judgments. 

Not only the time taken for obtaining a copy of the 
decree but time taken for obtaining a copy of ^ 
ment alio is deducible m calculating the period <» 
limitntion for filing an application lor leave to epp^* 
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in forma pauperis. 

M.W.N. 160=5(1944) I 


430. 


57 M.L.W. 165 (i)=i944 

M.L.J. 229=A.I.R. 1944 Mad. 


— “S. 12 — Separate applications. 

Where applications for copies of the judgment and 
the decree arc made at different times, the appellant 
it entitled to the time occupied in obtaining the copies 
of both the judgment and the decree. >936 O.W.N. 
ioo8=A.I.R. 1937 Oudh 65=12 Luck. 472=165 Ind. 
Cas. 578 (2). 


S- 12— Separate applications. 

Under .S. 12, a litigant is entitled to seperatcly apply 
for the copy of the judgment and the decree-sheet, and 
the aggregate amount of time spent in obtaining the 
two copies should be allowed to him, provided that the 
overlapping period is not counted twrice over. (1936) 
165 Ind. Gas. 712 (Pesbavar). 


September, 1926, and thereafter applied for a copy of 
the d^ccrec on 7th October, 1926, and obtained it on i2tli 
October, 1926 and the appeal was filed on that day: 

Held, that the appeal was not tinicbarred. i„6 
Ind. Cas. 57— A.I.R. 1928 Nag. 131. 


for Judgment 

(Obiier).^Under S. 12 (2) of the Act, when an 

apphcation is made for copy of a judgment even the 

obtaining copy of the decree may 
also be excluded provided the application for the copy 
of the decree is made before the expiry of the extendnn 
or .m>e allowed by S. .. (3) a. re„u"ed fo" 

obtaining copy of the judgment. io6 Ind. Cas -c-jJ 
A.I.R. 1928 Nag. 131. ' 


S. 12— Separate application for 

decree. 


Judgment and 


S. 12— Separate applications — Aggregate time 

spent in getting copies when shall be allowed. 

A parly can separately apply for copy of the judg- 
ment and the decree-sheet and the aggregate amount 
of time spent in getting the two copies should be 
allowed to him, provided the overlapping period is not 
counted twice over. The Appellate Court cannot dh- 
allow the lime spent in taking the copy of the decree- 
sheet merely because he had applied for it during the 
extended time and not during the period orginally 
allowed for appealing against the order of the trial 
Judge. A.I.R. 1936 Pesh. 179=164 Ind. Cas. 1069. 


— S. 12 — Separate application for judgment and 
decree — Time for obtaining copy of judgment 
plus time requisite for obtaining copy of the 
decree must be excluded — Overlapping period is, 
however, to be subtracted from total. 

Where a party applies for a copy of the judgment 
alone and sometimes later applies for a copy of the 
decree, the time required for obtaining the copy of the 
judgment plus the lime requisite for obuining a copy 
of the decree should be excluded, provided that days 
on whicii both copies were being prepared cannot be 
doubly excluded, from the computation of the period 
of limitation. It is immaterial whether the period of 
limitation prcscril>ed in hch. 1 to the Limitation Act 
had expired when a copy of the decree was applied for. 
122 Ind. Gas. 470 = 26 N.L.R. 66=13 N.L.J. 51 = 
A.I.R. 1930 Nag. 113 (F.B.) 


— — S. 12 — Separate application for Judgment and 
decree— Application for copies of j ndgmeot and 
decree ne^ not be made at the same time provi • 
ded tbey are made before the period of limita- 
tion. 

'I'hc law does nut prescribe any particular time for 
making uf applications for copies or require that copies of 
I’oilidecirr and judment must be applied for simul- 
i.Tiieously provided they are made before the expiry of 
ilic |Krio<l of limitation prescribed for fding the appeal, 
riic aggregate |m rind taken in obuining copies of 
ludgmctn and decree should be excluded when compuu 
mg liuiitaiiuii, even the ugh applications for those copies 
were made on different dates. 

Whrtr "1, thr nf a suit on 24tb August, 1926. 

(hr plaintiff .t|ij>lii(l for a co;a of the judgment on 
Ulii Srpicniber, 19^6, and obtained the same on 3otb 


Where on the day the application for a copy of the 
decree appealed from is made, the appeal would have 
been in time adding the time required for obtaining a 
copy of the judgment, the time required to obtain the 

copy of decree should be also excluded in computing 

p 5 >r filing of the appeal. 95 lad. Cas! 
30^8 sA.I«B. 1926 Lah. 529. 




decree. 

An ap^llant would be within Umc. according to 
S. IQ if hu appeal is filed within the total amount of 
periods orantcd to him, namely, the initial period 
granted by Sch. I, plus the time requisite for obtaining 
a copy of the decree, plus the time requisite for obtain- 
ing a copy of the judgment. Of course, if any of the 
two periods requisite for obtaining copies overlap each 
other, one of the overlapping periods has to be left 
out of account. 87 Ind. Cas. 484=23 A. L. T. Qa2=aT 
All. 509-A.I.R. 1925 All. 436. ^4-^ 47 


S. 12 — Separate application for Judgment and 

decree — Time for copies of judgment and decree is to 
be excluded. 

The order appealed against was passed on the 7tb 
January, 1921. On the same day the plaintiff ap- 
plied for a copy of judgment and that copy became 
ready for delivery and was delivered to him on the 
t4lh January, 1921. He filed an appeal on the 4th 
February, 1921 accompanied by a copy of the judgment, 
but without any copy of the decree, for no decree 
was then in existence. On the lotb February, 1921 
he applied for a copy of the decree. On 15th February, 
1921, the formal order was drawn up and a copy of 
that formal order became ready on the I7lh February, 
1921 and was delivered to him two days later. On 
the 23rd February, 1921, he filed the copy of the 
formal order in the appeal: 

Held, that adding the time spent in obtaining the 
copy of the formal order the appeal was clearly vsithin 
lime. 74 Ind. Cas. 486=:A.I.R. 1924 All, 162. 


S. 13 — Sepurau application to* Judgment and 

decree. 

Where the period for obuining a copy ol the 
judgment and the one for obtaining a copy of the 
decree are distinct and separate boUi of Uic two 
distinct periods should be excluded iu computing the 
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time for ihc acimi^Rion of the appeal. 87 Ind. Cas. 

545=4SBom. 433=26 Bom. L. K. 362 = A.I.R. 1924 
Bom. 425. 

■S. la — Separate application for Judgment and 
decree. 

In order that a party may be entitled to deduc* 
the lime taken in obtaining; a copy, it is ncc'*«sary 
for him to make an application for copi«'s of tlic tUcrcc 
and the judgment bef.jte the expiration of the time 
allowed to him by law to pr« H r «tn appeal. If ihi> i$ 
done there if no icason why the time occupied in 
obtaining copies of tlie decree and the jndgraent «hniild 
not be deducted as provided by S. 12 excluding 
the overlapping period. (1916) 21 C.W’.N. 217 and 
(t<j09 ) 23 Mad. 256, Foil. 87 Ind. Cas. 93 = 48 Boin. 
292=23 Bom. L.R- >309 = A.I.R, 1924 Bom. 185. 

■” — S. 12 — Separate application for Judgment and 
decree— Tbe time taken for preferring the copies 
of judgment and decree is to bo excluded though 
both applied for at different times. 

The term of 90 days for filing an appeal against 
the decree expired on tlie 2gih January, 1923, but 
before the time expired the appellant applied 
for a copy of the judgment on the 17th November, 
ig22 and obtained a copy on the 23rd of Novcmljer, 
1912 thus the time for filing the app<-al was cxtcndi-d, 
from the 29ih January, 1923 to the 5ih of Februar>-, 
1923; but bcfjrc the expiry of iIiik extended lime, 
the appellant made an application for a copy of the 
decree on 3Ut January, 1923 and obtained a copy on 
the tame date. On the OUi February, 1923 he filed 
the appeal. 


1 he appellant is entitled to deduct the time requbitc 
for obtaining a copy of the decree appealed from ai 
well as the time requisite for obtaining a copy of the 
judgment under S. 12 (2) & {3) of the Limitation Act 
respectively and he is not Obliged to ask for both 
copies in the same application. 163 P. R. 1919 = 54 
Ind. Cas. 879. 


S. 12 — Separate copy applications for decree 

and judgment — *'Time requisite for obtaining 
copies”. 

Under S. 12 of the Limitation Act an appellant 
can only deduct such time as was “requisite” for 
obtaining copies. A person cannot claim deduction of 
the tine spent in obtaining copiei of the judgment 
and decree by separate applications. What time is 
requisite for this purpose is a question of fact. Where 
the Divisional Judge has decided that two deductions, 
viz., one for obtaining the copy of the judgment and 
anotiicr for obtaining copy of the de<-rcc of the lower 
court were not requisite in the patticular case and 
made only one allowance, the question whether he 
was right or wrong is not a question of law. 100 
I’.R. 1918 = 185 P.W.R. 1918=48 Ind. Cas. 31. 


S. 12 (2)— Separate copy applications for 

decree and judgment — Exclusion of time. 

An application for copy of a decree was made 
beyond the period of limitation prescribed for appeal 
but within the period if the lime taken in obtaining 
copy of the judgment is excluded. An appeal svas 
filed appending the copies so obtained. Held, that 
the apjjcal was filed in time. 18 O. C. 74 = 2 O. L.J« 
i 59=!.8 Ind. Cas. 366. 


Held, that the appeal was filed within time. 77 
Ind. Cas. 401 = 1923 P.H.C.C. 235=4 P L.T. 619= 
A.I.R. 1924 Pat. 1 13. 

— S- 12 — Separate application for Judgment and 
decree. 

A party is entitled to exclude both periods one 
for obtaining copy of judgment and for copy of decree 
so long as they are not counted twice over. 33 Mad. 
256 and 8 M-L-J. 148, FoU. 66 Ind. Cas. 23=14 
M.L.W. 269=1921 M.W.N. 557=41 M.L.J. 273. 

— — S. 12— Separate copy appUcatlong for decree 
and judgment— Both periods, to be excluded. 

Under S. 12 Gls. (2) and (3) the appellant can 
deduct the time requisite as well for obtaining a copy 
of the judgment though he has applied for copies of 
the judgment and decree at different times, both these 
periods should be excluded, unless the two periods 
overlap partially or enlirdy in which cage the 
appellant cannot deduct the same time twice over. 21 
C.W.N. 217 = 38 Ind. Cas. 66. 

— — S. 12 — Separate copy applicadona for decree 
and judgment— Exclu^on of time. 

Deduction of time cannot be bad twice for the 
same cause and therefore when the time for obtaining 
Copy of judgment is included in the period during 
which the decree was being drawn up both the periods 
cannot be deducted. 12 Ind. Cas. 677 (Cah). > 

S. 13 (3) and (3)— Separate copy application 

for decree and Judgment — ■'Exclusion of time — 
Mode of calculadon. 


— — S- i 3 — Separate copy applications for decree 
and judgment — Exclusion of time. 

The time occupied in obtaining copy of a judgment 
ought also to be deducted in addition to the time 
required fur obtaining copy of the decree. (33 M. 256 
F.j 12 M.L.T. 360=17 Ind. Cas. 393. 

S. 12 — Sch. II, Art. 152 — Separate copy applica- 
tions for decree and judgment — Computation of time. 

Where after obtaining a copy of the judgment the 
copy of the decree was applied for : 

Held, that in computing the time for filing the app^ 
the time taken for obtaining the judgment copy and iw 
lime taken for getting the decree copy, should both be 
excluded. 33 Mad. 256=7 M-L-T. 29=21 M.L,J. > 5 * 
= (1910) M.W.N. i4t=4lnd. Cas. 301. 

— - — S. X2 — Separate copy applicaffona for docto* 
and judgment— Computation, mode of. 

An appellant is entitled to deduct the aggregate 
period taken in obtaining copies of judgment and 
if they arc applied for on different dates provided that 
both the applications arc made before the expiry of the 
period of Limitation prescribed for filing the appeal. 
42 Ind. Cas. 965, Foil. 49 Ind. Cas. 96: (Nag.). 

S. 12— Separate copy applications for <*®<*** 

and judgment — Aggregate period— Whether excluded. 

Where two separate applicadons are filed for 
of the judgment and the decree in a case, each 
the period of limitation prescribed by law for appeal!^, 
the aggregate period occupied in obtatnmg copies ob 
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both the judgments and the decree is excluded from the 
period foi filing the appeal. 42 Ind. Car. 965 (Nag.), 


S. ta and 5 — Separate copy applicatioos for 

decree and Judgment. 

The time requisite for obtaining a copy of the decree 
appealed from docs not ordinarily begin tilt an appli* 
cation for the same is made and the period required 
for obtaining the copy is excluded. But when first 
only copy of judgment is a^ked for and then after- 
wards, after the usual period of limitation is run out, a 
copy of the decree is asked for, the period required 
for that copy cannot be excluded unless sufficient 
reason is shown. The words “time r'*qtiisiie for 
obtaining copy'* should be strictly construed. 7 N.L.R. 
67 = 10 Ind. Cas. 866, 


16 (e). Sufficient cause. 


copies 01 me judgment and the decree but with the 
memorandum of appeal, a translation of the decree 
not signed by the Judge was filed and no copy of the 
decree was applied for till late after filing the appeal ; 

unsigned translation was not a proper 
iubsutute for a copy of the decree. A 1 R loi!; t 
304=150 Ind.Cas. 781 (i). «934 Lah. 

S. 12 — Unnecessary copies. 

In reckoning the time for presenting an anoeal ih. 
time required for obtaining a copy of the diJrce' a^d 
judgment must be excluded, even though by the rules of 
the Court u IS not necessary to obtain such 

1928 P.c. ,03=54 m.l. J. 696 (P.C.). ^ 


Se 12 — Time requisite Sufficient cause 

~Tia:c occupied ia making appUcaiion 
to Registrar for eomeibiog connected y^ixh the 
settling of the order— Meld, period should be 
excluded in computing limitation for appeal. 

Ihv period occupied in an attempt to obtain a 
variation of the order as to cObi» and the period occupi* 
eel by an attempt by application to the Reghirar for 
something which wss connected with the settling of 
the order, can be deducted under S. 12 (2), Lim, 
Act in computing the period of limitation under 
Art. 151 for appealing against the order: 

Held, aho, that it was arguable iliat the period 
tiiat elapsed between a letter by the appellant to the 
Registrar asking him (o do someUiing, and a second 
letter which was a reminder (hat he had asked 
him, although, io form, it made no reference to (he 
previous letter, could also be deducted. 1937 OAV.N. 
364*A.I.R. 1937 P.C. 107 = 3 BR. 405 = 45 L.W. 449 
= 18 P.L.T. 335=41 C.W.N. 65 o=(I 937) A.L J. 440 
— (1937) M. W. N* 649 = 39 Bom. L- R. 744= ( 1937) 
I M. L. J. 702=31 S. L. R. 239=65 C. U J. 289 
^{1937) A.W.R. 408=167 lod. Cas. 345 (P.C.). 

~ — S* 12 — Sufflclcot cause* 

Where necessary stamps and folios were supplied in 
time, but the Court unnecessarily aiked for more folioi 
which were not promptly supplied: 

Held, that this delay in supplying additional folios 
should nut count agaimt the apndlant. 98 Ind. Cas. 
746=44 C. L. J. 44*30 C. W. N. 926= A. I. R. 1926 
Cal. 1 105. 




COpiCS. 

Time spent in obtaining copy of an order which U 
ur.1 necessary for filing is not excluded, tofilnd Ca 
324 = 46 C.L.J.452 = a.I.R. ,928 Cal. 46. ■ ^ 

S- 12— Unnecessary copies. 

No ^riod can be regarded as “requisite" under the 
Act when there IS no n-ed at all to apply fi r a^d 
ob.amacopy of the decree the rules of Vc Courl 
allowing the appellant to file his memorandum of 
appeal unaccom4 anted by a copy of th- decree A I R 
.922 P.C. 352 (P.C.). Foil. 98 incl. Cas. Rane 

-■65=5 Bur. L.J. i 87 = A.I.R. 1927 Rang. 20.^ ^ 


— — S. 1 a— Unnecessary copies* 

In an application for rcstoratmn of a suit dismissed 
fur default, the time spent in obtaining copy of ihc 
order dismissing the suit for default cannot be excluded 
93 Ind. Cas. 1023 (tail.). 


S. 12— Uoo*ce*8»ry copies. 

The time spent in obtaining a copy of the transla. 
tion of the judgment appealed against cannot be 
excluded in computing the period of limitation for an 
appeal under S. t2. 59 Ind. Cai. 965 (Lah.). 


17. Misccllaoeons. 
— S. 12— Miscellaneous. 


i6tfi, UBaeoessary copies. 

— — 6. 12— Time rsquisito — Uoaecossary copies 

Time spent io obtaining copy not filed with 
applicntlon. 

Petitioners are not entitled to have the time spent 
la obuining a copy of the judgment which has not 
been filed logctI.er their application for review but 
which they have filed in another case, excluded in 
computing the period of limitation. A.I.R. tQ2^ 
Rang. 184 • 156 Ind. Cat. 733. 

8 tt— UnnecMsary eo|»i«s— Uosignad txanala. 

dcMi of docres ftlsd with memo of appeal. 

Where an app^ was filed on the latl day of Itmila- 
tion after deduriing (hr lime taken in obuining the 


Where parlies’ Counsel have been duly communi- 
cated the date fixed for dclivciy of judgment limitation 
for appeal will run from such ^late in spite of the fact 
that neither the parties nor the Counsel were present. 
98 Ind, Cat. 942= A.I.R. 1927 Lah. 59. 

S. 12— Misccllancons. 

Where an application fur copies is struck oil under 
R. 129 of Madras High Court Civil Rules of Practice 
for non-deposit of requisite sump, papers and a subse* 
quert petition is put in for restoration of the picvious 
application, (be Court has pjwer to restore the original 
application and to treat the subsequent application as a 
continuation of the original application for the purpose 
of computing the time for filing an appeal. A.I.R. 1^2 
Mad. 369= 1942 M.W.N. a6i = (i942) 1 M.L. J. h72«« 
S5 M.L.W. I (3 — 204 Ind. Cas. 523. 
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S. Z2— Miecell^oeous. 

Where cause of action arose, on i7-.*-i3, in die 
case of breach of contract n in writing and 
registered, a suit filed on 17-J-16, is in time. 78 Ind. 
Cas, 87 = A.I.R. 1924 Lah. 709. 

S. 12— Miscellaneous — The word ‘day’ in S. 19 

and ‘time’ in S. 12 have the same meaning. 

The plaintiff fil'-d the suit on « 3-7-20, for debts 
which had been acknowledged in writing on I3»7»i7 
to be due. The Subordinate Judge hdd that the 
provisione of S. 12 do not apply to the computation 
of a period starting from the signature of an acknow- 
ledgment under S. 19 for the reason that the word 
time is used in the latter section and the word day 
in the former and therefore dismissed the suit. 

Held, that the two words have the same meaning 
and therefore the suit is in lime. 71 Ind. Cas. 556= 
6 N.L.J. 28«=A.I.R. 1923 Nag. 143. 

— S. 12 — Miscellaneous. 

By S. 12 (i) or S. 8 of the General Clauses Act and 
S. 160 of the Land Revenue Act the period of limi- 
tation is not three years but three years and one day. 

Therefore, eiiher the claim in respect of the first 
year is not time-barred or the claim in respect of 
the fourth year is not premature, if the suit is brought 
on the first day of the Revenue year which is tlie 
Unt day of limitation in respect ol the fourth year 
and last day in respect of the first year. 69 Ind. Cas. 
527=A.I.R. 1922 Nag. 261. 

S. xa (2) — Miscellaneous— Copies— •Dedoclion 

of time. 

An appellant is not entitled to deduct time taken to 
obtain a copy of the judgment to be filed in another 
connected appeal. 23 Ind. Cas. 28 (Mad.). 


S. 13— Applicability. 

Section 13 is attracted only when the cause of 
action has arisen in British India. Payments made in 
discharge of a decree of a foreign Court do not save 
limitation. 57 M.L.W. 355= A.I.R. 1944 Mad. 437= 
(1944) I M.L.J. 440=1944 M.W.N. 494, 

S, 13 — Condition precedent. 

Quaere. — Whether S. 13 applies only to cases where 
dciendant was in India at the time when the transac- 
tion took place and left it afterwards, or whether it 
applies to all cases of person not in British India. 
112 Ind. Cas. 139=1928 M.W.N. 543=28 M LW. 6415 
= A.I.R. 1928 Mad. to88. 

S. 13. 

In order to get the benefit ofS. 13 the cause of 
action or the transaction which gives rise to the cause 
of action must have taken place in Britisli India. 
ti2 Ind. Cas. 139= 1928 M.W.N. 543=28 M.L.W. 645 
= A.I.R. 1928 Mad. 1088. 

S. 13. 

A Suit would be in lime provided that the 
defendant has not been within British India beyond 
the time allowed by the Indian Law of limitation, to 
bring the action, wherever the cause of action may 
have risen. 63 Ind. Cas. 959=45 Bom, 1228=23 Bom. 
L.R. 543 = A.I.R. 1921 Bom. 460. 

— — S. 13 — CoostrucdoD and scope — Chiefs of 
Foreign States can be held to reside in British 
India in so far as they actually esurry on their 
business through representatives in British 
India. 


S> la — Miscellancons — Esclusion of time. 

Exclusion of time under S. 12 can be claimed only 
from the date of the deposit of the copying fee and 
not from the date of the application accompanied by 
tbe deposit. 5 S.L.R. 47= 10 Ind. Cas. 210. 


— ‘ -- " S. la and Sch. i. Art. 151 — MisceUaneous— 
Extension of time for appeal — Practice. 

An extension of the time provided in Art. 151 of 
the Act cannot be claimed unless an application is 
made to the Court for a copy of the decree or 
judgment indicating the intention to appeal, within the 
period fixed by the Article. 15 Bom. L.R. 661 = 20 
Ind. Gas. 537. 


S, 13— Applicability— “Time during which 

defendant has been absent,” interpretation. 

The expression “time during which tbe defendant 
has been absent from British India” must be read as 
“time during which the defendant or any person 
from or through whom the defendant derives his 
liability to be sued has been absent from British 
India.*’ 


Where defendant No. i from or through whom 
defendant No. 3 derived bis liability to be sued, was 
absent from British India, S. 13 would apply and save 
the suit from being barred against the appellant. 
58 M.L.W. >8 i = (I945) i M.L.J, 275*1945 M W.N. 

1945 


Section 13 must be read consbtenily with the 
provisions contained in Part IV, C. P. Code, for ‘ suit 
in particular case” against defendants who ordinarily 
would be always out of British India, e. g., (i) die 
Secretary of State for India in Council; ( 2 ) an alien 
corporation and (3) a Sovereign Prince or Ruling 
Chief sued in the name of his State. 


Section 13 must be read so as to avoid the obvious 
absurdity that arises, if such corporate bodies are 
deemed to reside out of British India, so that suiu 
against them can never be barred at all. And this can 
be done by treating them as defendants, who, by 
reason of their special character, are not absent from 
British India within the meaning of tbe section, 
because they have not got the same liberty as private 
individuals to reside personally in British India and 
attend to their affairs and they must do so through 
agents Or representatives. They can be held to reside 
in British India in so far as they actually carry on 
business through representatives in British India. 
115 Ind. Cas. 369=53 Bora. 12=30 Bom. L- R* > 463 =* 
A.I.R. 1929 Bom. 14 (F.B.). 

— S. 13— Military ocenpatfon of place. 

The military occupation of Basra in 1914 did n^ 
bring Basra within “territories and places” govemm 
by (^vernor-General of India so as to exclude the 
operation S. 13. 20 A.L. J. 786, Foil. 68 Ind. Cas. 978 
= 20 A.L.J. 786=45 All, i 8=A.I.R. 1923 All. 64. 
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S. 13— Person staying in Secunderabad Ck)nton- 

mest— Lf can claim extension. 

Secunderabad Cantonment it under the adminit- 
tralioD of the Govt, of India though it is not within 
Briliib India- A person, Uierefore, caunot claim any 
extension of time under S, 13, Lim. Act, on the 
ground of bu re^idt nee at a place in Secunderabad. 
A. I. R. 1938 Lah. 225 = 40 P. L. R. 92=176 Ind. 
Cas. 255. 


S. 14 Applicability— Complaint under Cattlo 
Trespass Act, S. ZO'— Computation of 10 days’ 
time— Exclusion of time. 


-appucauic 1 > li-e case 

ofa complau.t under S. 20 of the Cattle Tresrpasr Act, .n 

penodof 10 days hxed in that 

^Uon. 4 A.I.Cr.D. 256=16 C.L.T. 51=A.I.R. 1051 

Qrtssa 40. 


S. 13 — Burden of proof — Secunderabad, if 

under administration of the Government of India. 

When a person reeks to take ailvantace of the 
extension of lime allowed under S. i;}. L'ui. Act, he 
must bring himself within tha terms of the section. 
That is to say, the burden is upon liim to prove 
both that the defendant has been absent from 
British India and from territorien under the administra- 
tion of the Govt, of India. Secunderabad is under 
the administration of the Govt, of India. 39 Bom. 
L.R. 263 = A.I.R. 1937 8001.242=169 Ind- Cas. 651. 

— —S. 13— Absence from British India— Proof. 

Strict proof of the duration of ihe'^dcft.’s absence 
from British India must be adduced by the plaintiff. 
9 M.L.T. 217=9 Ind. Cas. 568. 

S. 14. 

Synopsis. 

1. Applicability and scope of section 

2. ‘Civil proceeding* 

3. ‘Court’ — Meaning of 

4. Same cause of action 

5. Same parties 

6. Same relief 

7. “Presenting proceeding” 

8. Good faith and due diligence 

9. Defect of jurisdiction 

10. “Other causes of a like nature*' 

11. “Entertain”,— Meaning of 

12. Computation of period 

13. Time spent in arbitration proceedings 

14. Time spent in appeal 

15. Time spent in execution proceedings 

16. Time spent in review 

17. Time spent in revision 

18. Miscellaneous. 

1. Applicability and scope of section, 
is) General 
(b> Appeals 

(c) Insolvency proceedings 

i d) Withdrawal of suit 
e) Sections 4 and 14 
f) Sections 5 and 14. 

I (a). Applicability and scope of eecUoa — 

Geaeral. 

— S. 14 — App l icability — Cases goverecd by Bengal 
Tenancy Act> 

S. 14 uf the Limilsiioo Act sppUci to ca»e» governed 
by the Bengal Tensncy Act. iX.R. (1949) i 0*1.365 
= 53C.W.N. J59. 

lO-r. Y. D.-2S. 


o. 14— under 9 « 

Restraint Act (XIX of 1929). 


9 ) GhJld Marriage 


Sfciion J4, 18, m terms, restricted to civU proceedines 
au.l «ai)iiot i,e taken advantage of by a person making 
a com:>lamt under h 9, G-vil Marriage Restraint Act 

ML.W. 547 (i)= (1039) 

I M-L.J. 775 = 40 Cr.L.J. 8 ^ 7 ? 

= 183 Ind. Cab. 595. ^ ' 

— ■ S. 14. 

Scope-If cODtfoUS. 46, C.P. Code. See: C.P. Code, 
b. 48. 50 C.W.N. 12. ’ 


“S. 14-— Benefit of— Availability— Delay in filing 

lutl under S. 180. U, P. Tenancy Act by reason of 
prosecution of miscellaneous proceedings for the corrcc 
lion of village papers-Time taken in such proceeding! 
—If can be deducted. ® 

The mere fact that certain miscellaneous proceeding! 
for the correetton of village papers was prosecuted in 
tlic S. D. O. 8. Court would not justify the delay in 
the hling of ejectment suit under S. 180 of the U P 
Tenancy Act and the bcncht of S. 14 of the Limitation 
Act cannot be claimed in such a case. (loa?) A W R 
(Rev.) 136 (2) =.947 R.D. 394. ' 


— S. 14. 

Objection that a portion of debt alleprd in the 
certificate was not due— Certificate modilicd by the 
ceriificatu-officci — But maintained with full amount by 
Collector m appeal— Debtor moving Commissioner and 
then the Board in Revision— Revision rejected— Suit in 
Civil Court : 

Held, that lime spent in agitating the Commissioner 
and the board could not be excluded under S, 14. 
A-I.R. 1942 Pat. 378= 23 P.L.T. 263 = 8 B.R. 668 = 200 
lad. Cas. 309. 


— — S- 14— CvrtiGcate proceedioge, 

Certificat'- proceedings by co-sharcri for recovery of 
12 amias arrears of rent— Pending it suit b/ 3 anriai 
co-shaicis lor recovery of ancars ol their share— 12 
annas co-sh-ircrs withdrawing ccriincatc-proc<'cdingi and 
joining as Co-plaintiff* — period covered by ccrtilicate- 
proceedings cannot be excluded under S. 14 in compu. 
ting limitation for their claim. A.I.R. 1938 Cal. 517 = 
I. L.R. (19381 I Cal. 262= 177 Ind. Cas. 948. 

— — S. 14. 

Partition proceeding* under C. P. Land Revenue Act 
—Order referring objector to Civil Court — Omission to 
direct that application should be made within ibt 
month*— Time spent in appeal: 

Held, the time taken in appeal in the Rev. Court 
rannoi be excluded in calculating the period of limitation 
lor a suit in luch caiei. A.l.K. 1933 Nag <jo~2q 
N,L.R. 350 -U 9 lud. tia! 62.r. ^ 
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— — S. 24 — Applicability — Proceediogs in Revenue 
Courts. 

Time fpent in revenue court* fruitlessly to eject a 
tenant cannot be excluded. 3 O.LJ. 445 = 36 Ind. Ca*. 
770. 


“■ ■ ' S. 14 — Applicability— Proceedings of Revenae 
Court. 

The proceedings in a Revenue Court do not fall ui.der 
S. 14 ot the Act so as to extend the period of limilaiioQt 
83 P- R. t9i4 = 232 P.L.R. 1915 = 26 Ind. Ca*. 441. 

’S. 14 — Proceeding in Revenue Coart. 

Ttic plfT. is entitled to a deduction of time from the 
date of institution of the suit wrongly in the Revenue 
Court to the date on which the plaint tvai returned 
for representation. 9 M-L.T. 3* 5= (igt 0 1 M.W.N. 233 
--9 Ind. Ca*. 642. 

S. 14 

There being a special provision for the exclusion of 
time IQ the local Act (U. P. Village Panebayat Act), 
S. I4i Lira. Act has no application to suits filed bclorc 
Panchayais. 1941 OW.N. iit=A.I.R. 1941 Oudh 276 
“iSLuck. 5*8 = 1941 A.W.R. 92=192 Ind. Cas. H40. 


— Ss. 14 and S. 71 (a) Village Panebayata Act — 
Scope. 

Section 71 (2) of the Village Panchayat Act provides 
a special rule of limitation wlueh must derogate from 
the provisions of the geneial rule embodied in S. 14. 98 
Ind. Cas. 1050= A.I.R. 1927 All. 181. 

- S». 14 and 39 (1) — Applicability —Registration 

Act, S. 77. ' 

Under S. 29 (i) nothing in this enactment affbets or 
alters period of limitation specially prescribed for 
any suit, appeal or application by any special or local 
law, and inasmuch as Ss. to 77 of the Registration 
Act lay down a complete procedure where registration 
18 refused, and a* S. 77 HmiU the period within which 
suit 11 to be brought to 30 days, the period cannot be 
extended under S. 14 of the Limitation Act on the 
ground of prosecution of proLcedings in good faith in 
a Court not having jurisdiction in the matter. 89 Ind. 
Cas. 8B4=A.LR. 1926 Nag. 126. 


■S. 


i4*~^PPUcablUty and scope 


The tendency has been not to restrict the operation 
of S. 14 but to follow its principle in suitable cases 
even m proceedii^s which cannot strictly be called 
proceedings in a Court of Uw. Where the party seeking 
benefit has establish^ bis good faith and that he 
has bcOT prosecuting with due diligence another civil 
pr^eedmg, he is enUtW to iu benefit. I. L. R. (1945) 
All. 394- A.I.R. 1945 All. 377“»(i945) A.LJ. 185. 


S. 14— Gondicions for nppUcabUlCy. 

Under S. 14 the time during which the plaintiff has 
been prosecuting wth due diligence another civil 
proceedmg against the same defendant can be excluded 
where the proceeding u founded on the same cause of 
action, IS prosecuted in good faith and and in a Court 
wtuchy from defect of the jurisdiction or other cause 

i* eatcftain it. 33 P.L.R* 360 

^130 ina* uai. oai« 

14. 

require that tlie earlier 
proceeding must have been a sult^ uor doe* it ret^uire 


that it must have been initiated by this plaintiff 
subsequently seeking advantage from the section. A.I.R, 
1942 Sind 37»*I.L.R. (1941) Kar. 495=199 Ind. Gai! 
438- 

— — S. 14. 

A mere fact that ihc appellaris have wrongly 
prosecuted proceedings for scaling down the decree* 
debt in a wrong Court (trial Court) is no ground for 
applying S. 14, so as to enable them to move the 
Appellate Court for the same relief. (1944) 2 M.L.J. 
338 = 57 M L.W. 582 = 1945 M.W.N. 20=A.I.R. 1945 
Mad. 86. 

“ — S, 14— Futile application. 

An application to the Collector by the plaintiff to 
recall the sale proceeds that had been returned to the 
Civil Court and paid out by the Civil Court under 
73i Civil P. C. to cbe defendants is futile and S. 14 
Lim. Act cannot save limii alion. 1944 N.L-J.39i = 
A.I.R. 1944 Nag. 313. 

S. 24 (a). — Section 14 (2), Lim. Act is not meant 
to cover cases in which the holder of a mortgage decree 
attempts to proceed against other property without 
exhausting the property held under the mortgage. 
A.I.R. 1943 Oudh 453=19 Luck. 279=1943 o W.N. 
352=209 Ind. Cas. 129. 

— S. 24 — Insolvency petition dianUssed oa 
merits. 

D executing pro-note in favour of P in i929--In 
1932, P filing insolvency petiton against D alfrging 
that alienations made by him amounted to fraudulent 
preference— Petition dismissed on merits in i939“Suit 
on pro-note in 1940— Held, S. 14 did not save limita- 
tion. A.I.R. 1942 Mad. 713=55 M.L.W. 644(2)= 
(1942) 2 M.L. J. 515=1942 M.W.N. 820 (2) =205 
Ind. Cas. 326. 

— S. 14— When she previoiu suit is decided on 
merit and not on want of jnrlsfUctlon, in * 
sabsequent salt filed isfter UmlCatlon — Section 
14 csuioot be applied. 

Mortgage filed Darkhast against other properties 
of mortgagor. The High Court decided that the 
mortgage decree could not be said to be a personal 
decree merely because it directed the defendants to 
pay the amount and that there must be a decree 
personally made against the mortgagors before i t could 
be executed against property other Aan the mortgaged 
property. Thereupon the mortgagee filed an applic^ 
lion under O. 34, R. 6 on loth February, 1920. And 
the time occupi^ by tbe previous darkhast was sought 
to be excluded in computing limitation under S. I4> 
Lim. Act: 

Held, S. 14 did not apply as the previous darli^ 
in this case was decided on the construction^ qf the 
decree and not on the ground of want of jurisdiction 
or other cause of a like nature. The dccree*hoIder s 
proper remedy, if any, was to apply under p- 34» 
tor a supplemental decree and not execute the previous 
decree which had not given any personal relief- * *3 
Ind. Cas. 5>5«>3o Bom. L.R. 724=A.I.R. «9»8 Bom. 
3«3- 

— S. 24 — Farmer acdon falling throogb oc 
merits. 

Section 14 is inapplicable to a suit if the_ 
proceeding founded on the same cause of action tails 


Vi 
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through on the merits and not from defect of jurisdic- 
Uon. 101 Ind. Cas. 254=28 P±.R. 158= o L.L T 
215=A.IJ<.. 1927 Lah. 186. 

— S. i4~ApplicatioD dealt with oa merits. 

Where the Court dealt %vith an application on the 
merits aod came to the conclusion that the iudtrmem- 
debtors and the decree-holder were alike bound by the 
order made in the course of the execution proccedine 
b. 14 IS of no avail. 74 Ind. Cas. 279=A.I.R. 1024 

Cal, 419, ^ ’ 

S. 14— Applicability to execution petitions. 

Section 14 is wide enough to cover bona fide 
applications for execution which bad been filed and 
prosecuted in wrong Court. A-I.R. 1932 Lah. 531 = 
33 P*L*R. 74^*® 14 L. 106*^138 Ind. Cas. 646. 

5- > 4 — Execution application. 

Section 14 is not applicable to an application for 
«cculion. It appliei exclusively to suits. 93 Ind. Cas. 
^Q^bsA.I.R. 1926 Lah. 345. 

8. 14 u>d ^t. 182 (5)— AppUcabUlty— Decree 

^ssed by District Muosiff as Small Cause 

Th. •««»**«»» petitions on 

the Orlgli^ Side of same Court in 1041 and 1043 

•ocMssively dismleaed and last execution petition 
^ x 945 -I>«cree.holder reaUsing mistake 
and fiUng execution petition on Small Cause side 
— Umitmiioiis 

A District MunsifT sitting as a Small Cause Judge 
passed a decree for a sum of money on 19th January 
^939i ^nd the dccree*bolder filed successive execution 
petitions on ihc Original Side of the same Court, The 
first of ‘hem filed on ist September, 1941, was dis- 
miss.'d for default of prosecution on 25th September 

1941. The second filed on 15th July. 1042 was dis’ 

-m. a >hi?rappto,ta„ 

was filed on 17th July 1943, and after various inter- 
locuiory and other orders, this was pending on 3rd 

** dccree-holdcr rcalUed his 

Small 

UAUtfC Side. Od ft quesUon of limitftiioQ: 

. flecree-holder is entiUed to invoke 

die aid of S. 14 of the Limitation Act and thereby 
deduct the period dunng which the three exccutioi 

peUuoM were pendmg before the Original Side of IhS 

Dutnet Munslir s Court, because he was bona fide 
prosecu^a petitioni for the same relief whirh tk«. 
Court i„ vrbicl. thry «ro proiccutcd cJuld no, g v, 1 
account of want of jurisdiction. ® 

But since the decree was passed on lOth Ian,,.r„ 
■939» *he correct execution petition was filed 
on ardSept^ber, 1945. * pcfiSi of Jix yJLS 
months and fifteen days had elaiMed «nd 
two years, niw months and odd Siting 
pctiuons on the Original Side were aetSally 

and that b«mg more than three years as 
under Art. 182 (5) of the Limitadon Act tfj 
caUon for excculioo b barred by time, n 
^tended that the successive apph^fioi T 
Original Side should be deemed to be comiauwions^r 
the earlier appkeafons as each of the three 
Uoni were oltiiAcI ftnd aepftrftte. 1049 M W 
A.I.R. .949M.d.849-(.W9) • 


m 


Words * of Pojn'od Oat— 
S. 14. ® cannot be imported in 

m^cr? ThV firme'i prese 

the point W 

the latter has nothing to do with ihi. , 

to the method to be adopted in 

time that i, to be coS Ster he 

has been fixed. Clause (5) of Art 

to do with any p-riod of time. i[ has onW? 

a fixed point of time. Only fWe coiSn 

tiun that the proceeding i be tn®!’ “*1“® •'ondi- 
law is to be found in the™ eitL?^ 

implication. Nor, can the words of Art Tsa ^ 

imported into S. 14 fgl since the 

quite dis-rren, n.\S; A ^ “ 

Pat 677=7 B.R. a,5_.g, Kd C,..%V 

S. 14. 

Application treated by Court LTne S 

revision, review, held Lt tenable-Fresh anniw*“ 
under Ss. 47 and 151, CivU P. c.- ^ “ apphcation 

I. decree-holdcr was entitlr^ . .u 

^nefitofS. 14. A.I.R. 1943 n ? 

Nag. 370=1943 N.L.J. 52i-2i4^in?l^^G~as ,2 

S. 14 

AHiitant a)llec*’tor-%pea?“b“fore DilSiaTude 
District Judge holding that it had no jurisdiction*^ 
cnierta.n the appeal which was for ihe"^ order dLm 
« ecut.on proceeding and not in ^cSnl 

Second Appellate Court holding that ‘suit’ included 

S: Di^S-cl'^^dgc?* Of 

Held, that the District Judge had no jurisdiction 
Memorandum of appeal directed to be sen^ m cSm-' 
misiioner and not to be thrown out as timc-b^rTd 
as the lime dapsed is excused under S. 14 of the Lim 

595=A.I.R. 1943 oJdh 52=^^T2 

R. D. 762 = 18 Luck. 480=204 Ind. Cas. 215. 

S. 14- 

ExecuUon petitions filed in competent Court-Last 
peuuon dummrd by Court on erroneous ground tiia 

It had ..ojuri«J.cuon-All petitions could be ava led 

of to save limitation under S. 14. AIR m. . o 1 

493-73 C.L.J. 410=196 Ind. Cas. si 

St. 14 and 184 — Scope. 

SecUoa 184 provides the period of limitatirtn ..,.1 

S. 14. provides, not the period of limiution ’ bil 

means to compute that period whirh ■■ . * 

different thing. Therefore S. 184 does not Schfr!)^ 

,h, .pplicauon of S. .4. 56 C W N 

a27=A.I.R. 1929 Cal. 325. ^ v...w.in. 

~nf' *4— faUing to execace Che decree 
wUbla Che given time ondcr n bona 

take whra defending another tuic concsSllo^ J 

Plaintiff obtained a decree 

February ,,.h, _ ou 
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Limitation act — $. 14 — 1. Applicability an<i scope of section. 776 


(he District Goii'-t atid ilK’n l'» the High Court, whkh 
nltima'cly contirmcd the dciree on December to, 
191 j. He filed hi* application for execution of this 
decree on June 28ih, 1920. During the interval, 

however, the defendant filed Suit No. 42 of 1916 for 
a declaration that the plaiiitilT’s decree had been obtain- 
ed hy fraud. That litigation lasted till July 31st, 1920, 
and ended in the prfbcni plaintiff’s favour; 

Held, that piaiiilifr may have been untlcr an 
honrfC bul miuakcn impression that during ali thU 
time ii would be futile for him to prosecuJ*' the 
application for execution of ilic decree which was 
challenged by (he ^uit of 1916. That in a ca.'C of 
thifi kind it may be desirable that ihe plainiilT 
o\ighl to be in a position to deduct the time i.^ken 
up in defending a iitigation of the nature buch us in 
(he prerenf ease. But that> as it was impossible to 
bring the case v;ithin the provUions of ihe Indian 
Limitation Ac (4 (he application was iime*barred. 
76 Ind. Cas. 537 = 25 Bom. L.R. 863=A.I,R. 19.^4 

Bom. 39. 

S. 14 — Ezecation application — Pro&ecutlon of 

suit^Error of Law 

In counting the period of limi(ation lor an appli- 
cation for refund of excessive moneys levied in 
execution of a dccri^ the time taken up by the deft, 
in prosecuting a suit for the purpose in another 
Court, under an error of law, ought to be dcducKd 
under S. (4 of the Indian Limitation Act. 44 
Bom. fi7«22 Bom. L.R. 238 = 55 Ind. Cas. 967. 

*; S 14 — Piaiot presented in Goort having no 

jurisdiction. 

Obiter« — Where a plaint ii presented in a Court 
which has no JurUdiction and it u re- presen ted after 
retuTD by that Court in a Court which has jurisdiction^ 
the date of presentation in the latter Court mu^t be 
deemed to be the date of its institution in the said 
Court. The proceedings in the former Court arc of no 
avail and the proceedings in the latter cannot be 
treated as a continuation of the proceedings in the 
former suit. A.LR. 1939 Mad. 724^50 M.L.W. 139=5 
(1939) 2 M.L.J. 329= 189 Ind. Cai. 204. 

S* i4--Sults for recovery of arrears under 

Beogal Ten. Act* 

Section 14 being a rule for the comoutation of the 
period of limitation^ applies to suits for recovery of 
arrears of rent of agricultural land, although the period 
of limitation for such suits is prescribed in the Ben. 
Ten* Act. A.I.R. 1938 Cal. stysI.L.R* (1938) 1 Cal* 
262s X77 Ind. Cai. 948. 

14 — Mistake of Goort* 

Where it is on account a mistake more on the part 
of the Court than through any fault of the plain(iflrs 
that the case remained pending in the wrong Court, the 
plaintiff it entitled to the benefit of S. 14, Lim. Act* 
1935 OW.N. 1045= A.I.R. 1935 Oudh 501—158 ind# 
Cat# 267. 

—8. 14. 

Suit filed in wrong Court — Plaint returned to br filed 
in proper Couri very late— Plaint filed in proper Court 
next day— Suit beyond liniiia( ion —Held, wnefii of 
S. 14 should be given* 1935 O.W*N* I942=A.I.R. 
^935 Oudh 444=; Ind. Cai. 629* 


— S. 1 4^ Order dismissing suit on the groutid 
of being filed in wrong Court— Whether bars 
institution of second suit before Court having 
jurisdiction. 

The plaintiff is entitled to claim the benefit of this 
provision wbrtber he comes upon (he second occasion 
with the original plaint or v:iih a new plaint. It can* 
not be argued that the plaintin' could not have believed 
in good faiih (bat bi« suit should be inttiluted in the 
G'>urlof the Subordinate Judge, \>hcn this was the view 
taken by (he Subordioate Judge himself* In such 
circumstances, the caic properly falls wlihio the provi- 
sions of S* 14 rf the Lim. Act. An order di^mitsing a 
suit on the ground that it oi.ght to have been instituted 
in ibe Sc( dement Cuurt is not a dispoidi of the suit on 
the merits; it is merely a refusal of relief which, from 
the drfrrC of jurisdiction, he was unable to give, and the 
order oi dismissal hy a Couri which had no juri‘diclion 
loentcftain the stii raruu.t operate as a bar to a 
second suit inslitu(ed before a Court having jurisdictioD. 
A.I.R 1935 Pal. 825^1 B.R. 133=153 Ind. Cas. 155(2)* 

S. 14 — Cootiouance of same proceeding* 

Section 14 does not apply in the case of continuance 
of the same proceeding. A-LR* 1934 Lah. 412—36 
P.L.R. 215= 150 Ind. Ca^. 739. 

— S. 14 — Withdrawa] of proceeding* 

Execution sale— Pfoctcdings under O. 21, R. 89 and 
R. no by dificjcnt sc(s of defendants— Sale set adde 
under R« 90— Withdrawal of application under R* 89;^ 
Sate confirmed on appeal —Application to revive 
proceedings under O. 2t, R»89. 

Held, that S. 14, Lin)* Act had no application to the 
case. 40 M.L.W* 26^67 M.L.J* i89=A.I.R. *934 
Mad. 593 — 152 Ind Cas. 519. 

— — Se* 14 and 15* 

Section 14 is mandatory and if the Court 
exclude (he lime spent in prosecuting a case in good 
faith, the Court must determine whether ^e prosecu- 
tion was, in fact, in good faith or not and it appears in 
be a necersary corolary that if the prosecution time ol 
the suit is divided into stages, it must, in 
arrive at the period which is to be excluded, also deter" 
mine how much must be included whether^ by reason 01 
prosecution in bad faith or owing to any other reason# 

After the order of February 27, 1930 to 
that the Court had no jurisdiction, the plaiotm sw 
bad five monlhi and two days from the date of ^ 
original cause of action within which he could 
file a fresh suit or get his case transferred to the ngo 
Court. But he filed the suit In the proper Court 0 
August 10, 1931: 

Held, that under Ss. 14 and 15 of the Lim* Act, he 
was entitled to present his plaint on any date upto 
February 25, 1932 and how he spent his tune * 

date wai no concern of the Courts. He was entitled 
remain idle and do nothing until that date and be ww 
equally entitled in law to prosecute his suit in a w^ng 
Court in bad faith until that date* A*LR* 1934 
145=30 N.L.R. 294=149 Ind. Cu. 956* 

— S. 14. 

A cause of action is not luipeoded while the plaintiff^ 
seeking to prove ii' other proceedings the facts ujw 
which his cause of action depends. In a suit 1 
damages for wrongful attachment, the time taken 1 


777 


778 


LIMITATION ACT S. — ■ i« Applicability and scope of section. 


getting the leizure declurrd illegal either on appeal or 
by other means cannot be deducted. 7 Rang. 269= 
A. I. R. 1934 Rang. 3:^9=154 Ind. Cas. 153. 

S. 14 — Suit against dead person— Legal trepre- 

sentative impleaded after time. 

Where a plaint is filed against a person who is in 
fact, dead at the lime of presentation, no application 
by way of amendment or bringing on record legal 
reprcsemaiivce can be val'dly madr because the whole 
proceeding is void and l a^ nt* whatever and if 

the Court wrongly allows the legal representative to Ic 
brought on the record, the plaimiH' cannot claim the 
exclusion of the period during wlicli he was protecuting 
the’ suit against the deceased under S. 14, Lim. Act. 
37 L.W. 48 o*-(i 933) M.W.N. 6.j4=^A I.R. 1933 Mad. 
4548=143 Ind. Cas. 59C. 

— S. 14 — Applicability. * 

A decree was passed on 2ard November, 1992 and 
the money claimed was payable within one year from 
that date. In December, 1922 iK'wevrr one cf the 
parlies applied to have the decree set aside under O. 9. 
R. 13. The Same was dismlsted in 1923 and an appeal 
having been preferred the latter was dismissed on 28ih 
July, 1926. An application for execution was filed in 
January, 1928; 

Held, (hat S. 14 wa* inapplicable to the circumstan* 
ces of the case. 35 C.W.N. 135=131 Ind. Cas. 263= 
52 C.L-J. 594=A.1.R. 1931 Cal. 332. 


1 he purcliaser did not buy llu- good> fioni the seller 
according to a previous agret inent between tlu rii; so 
the seller sold the goods bv public auction anil sui d 
the purchaser to indemnify it for loss sustained. Rut 
the suit WM d:smis‘ed. Thereupon the sellers instituted 
a suit for damages for breach of contract. They further 

maintained that original cause of action remained sus- 
pended from the dale of award or the filing thereof or 
oi the execution proceedings up to the dale of the iudg. 
ment of the Court of appeal, that alternatively a fresh 

cause of .acUoD for the same amount arose in conse- 
quence of that judgment; that their original claim 
remained satisfi^ up to the judgment and that they had 
a right of set off against the sum which they had been 
ordered to refund. 

Held, the suit was maintainable cither on the ground 
that tipon literal construction of S. 14, Limitation Act, 
limitation was in susperse or upon ttic ground that a 
fresh cause of action arose as a result of the judement of 
appeal. 12 M. I. A. 244 and A.I.R, 1016 
P-C. 96, Foil. 120 Ind. Cas 710=56 Cal. 63o=A.I.R. 
1930 Cal. 5. 


S. 14. 

The parlies to the two suits were not different, and 

the previous liMgaiion was carried on with due diligence. 
There was no want of good faith on the part of plaintiff 
in in 5 *iiu(ii)g previoui $uit« 

Held, that S. 14 is directly applicable, i iq Ind. Cas. 
715=1929 A.L.J. 73. 


— S. 14 — Applicability. 

Section 14 has no application when bad faith is 
esublbhed. 122 Ind. Cas. 241=8 Pat. 85i=A.I.R. 
1930 Tat. 54. 

Se. 14 and 19 — Acknowledgment of liabil'ty and 
bona fide pronecution of suit held to have exten- 
ded period of limitation. 

A firm can ylng on bnsiucss at Amritsar agreed to 
purchase 2, on, non francs from a Bank doing t>u$iness 
in Bombay, and paid R,. 10,000 as margin money. 
The date of delivery was 30th April, >923. In its 
corrcipoiulaiicc dated 13th July, 1923, and 6th August, 
1923 the Bank admitted receipt cfRj. lo.noo. On 29ih 
April, 1926, (he firm filed a suit to recover (he deposit 
from the Bank in the Court at Amritsar. In this suit 
the Bank again, in iu vflitlen statement filed on l^t 
July, 1926. averred the acknowledgment of ileposit 
money. On 2nd December, 1926 the Court at Amritsar 
returned one plaint to tlie firm for presentation to 
proper Court. Tiie firm brought the prereni suit in the 
Bombay High Court on 29(h January , 1927. The Bank 
pleaded bar of limitation. 

Held, that Si. 14 and 19 should be read together. 

Held, also that the p< riod of 29th April, 1926, to 
2nd December, 192G, mint, imiler S. 14. be deducted 
from the period of limilati n prescribed for the suit. 

Held, further, that the tiatemenU made in the written 
statement of lit July, 1926, and those made in the 
letirn of 1 3lh July and 6th August amounted to an 
aeknowledgment of liability under S. 19 and therefore 
the present suit was instituted prior to the expiry of the 

K riod oflimiution. 32 Bom. L.R. 58=A.I.R 1020 

m. 187. 

——A 14 — StetloB 14 ^ppllaa wbaa m freak cauae 
of octioB arlaea oa • rafnlt of (bo fodgmant la m 
piovloaa coa*. 


S. 14. 

So long as there was no legal Impediment to the 
filing of the suit eariler, no time can be excluded under 
S. 14 and the third column of Art- 73 opera'es. mo 
Ind. Cas. 776 = 20 Mad. 417 = 25 M.L.W. 426—1927 
M.W.N. 160-39 M.L.T. 116= A.I.R, 1927 Mid. 507=. 
52 M.L.J. 396. ' 


S. n — Suit for alternative remedy. 

There is no provision of law according to which a 
plaintiff, who upon failing to obtain one remedy sues for 
an alternative one is entitled to exclude the time taken 
up by the former proceedings. 100 lud. Cas. 40 — 22 
M.L.W. 1 1 = A.I.R. 1927 Mad. 273. 

S. 14. 

.\ii application w-hich riocs not lie in any Court can- 
not be taken into account for ihe sake of extending 
time under S. 14. 22 P.R. 1912, Foil. 92 Ind. Cai. 
299 (Lah.). 


8. 14— Proceeding taken Jo right Court but 

eoatlaacd Jo wrong Court justifies exclusion of 
lime occupied by proceeding in wrong Court. 

On mih April, 1912, an application to execute 
decree was presented to the prof)er Court (Wadgaon 
Court). As the Judge happened to sit in the Court 
at Haveli he passed ordrrs at Havcli on April 13'h, 
iqi2. The High Court on appeal held on 311! 
February. 1915, that the proee»dings from and amr 
ifjlh April were without jurisdiction. On the direction 
of the High Court the application was therefore 
further heard but was ilnick off on sr.ih June, 1915. 
A Jre»h application was presented on 3rd January 
1519. The application was in time by excluding the 
period tom 15th April, 1912 to 3rd February, 1915- 
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t.Mn-.T.ON .CT-S. „ _ ^ ^ ^ ^ 

a» «l\^ -•_ » » A . - 


S.”4'(2) fo"r Jhc dem'^hnS"''''* ^ 

because when the proner n^t to suffer 

Wadgaon C^rf the 7idL 

the proceedings thereon should he ?r 

proceeding and pertaminp lo rh^ ^ * separate 

which was held in the ongmal pr-xceding 

470*=A.1.R. tgjg Bora. 113 . 


'S. i^, 

prove t^haMhc"r;ght'°o^,"nr^^^^^ >4-.the claimant must 
ii sought, was ih? *iibjeci of exemption 

9« Ind. Cai. 8in=,o M r ?v Pnor suit. 

A.I.R. >9=5 593 =- M.W.N. 36.- 

— S. 14. 

CoVon8L''Sc'a^Va‘'m “"‘'" I “®3 

one 

Wberc within one v^ar i 

the ininor*s grandmother iostitu/d' 

was dismissed; tistitut*d such suit which 

bring the suir'^d^'Ihe^M'^d'^*!^ .Pcnnissible to 

-tended. ^ 

covered.^PriJI^‘^*“*„,P*"^ wrong is also 

and WMglor'havrrCom'^^of?''?'' of Poona 

the 20th of each month '<> 

Poona, from at St to *“* 

from the asih to ^ith of ihe^mon h '\a<lgaon, and 

h>s Darkhast No aSa^of plaintiff filed 

He fir.d i, a. Wadgtof qu ^P"'- 'S'- 

Judge was then sii?ing at^ H^e^E ’"‘r- 
apparently sent the paper, to 
and he on the mb AnrS ^n.o J^^gc at Havell, 
defendants fctumable on thi® Lh®*''^ 
in the Haveii Courj The def^Id » ‘ ^P"’- ‘9’* 

and on the tgth Anril ih.. t S "ot appear 

Court made tL wai?ant for*^^os®E. ■"“"‘'k'". ’^'® 
danis appealed and on ,he £ TE 
order was set aside on the %rn ? 
no jurisdiction to direct the® H J“^g= had 

the Haveli Court nor to make [he^'7 >« 

»n that Court. It was a?rn^- ^ ‘hem 

Court of first instance should^tS ^ directed that the 
at the point where it was wh/.rf^*k “P .‘he Darkhast 
the warrant of w *^® '“uing 

appealed to the hS Court h » "Phe plaintiff 

^ appeal was di?miS;Ed 'On ‘S'S 

Darkhast was broiiehi nr, = • *9th June, 1915 the 
present but as ihe®Judge wS'a’ ‘^®.P*a'""ff was 
were adjourned to the nev^ h L *^® P>’o''«dingi 
umc WM not present /' T^® P'«'ntiff this 

Darkhast was stfuck off. rS^Te.r 
wai on the 7ih June, 19,6 ** Darkhast he 6ied 


7^0 

'‘“'Oy-TIm. sp... to p„ 

anlr' ^PPV^^* ‘o continue a prior suit but their 

X^dTndTh « the suft was held .0 have 

The ^ k ^ dismisial was cot firmed on appeal. 

suft *" ,‘?”\P‘i^'«g the limitation for the second 

suit plff could deduct the interval between the date 

of their appi, ration to be allowed to coniinue the 
previous suit and the date of the High Court’s order 
m second appeal dismissing that suit. 25M.L. T. 
360=9 L. W. 345=52 Ind. Cas. 465. 

* 1 “: Prosecuting one suit for several 
claims^Deduction of time. 

Several portions of a property were sold to separate 

«wT;.E" ‘^'^®^®o* occasions but the pre-emptor in 
good faith sued all the vendees foimly.^the suit was 
eventually restricted to Aly one of the sales. Held, 

rE .u ‘ *f. »" computing the period of limitation 

f ‘he other suits Subsequrntly instituted in respect 
of the rest of the properly. 26 P.W.R. 1915=87 P.L.R. 
1915=27 Ind. Cas. 927. ' 

*4 — Applicability— Collector. 

S. 14 does not apply to a case where the Zemin- 
fk '”*■ P®*/«sion of lands on the ground that 

he Collertor who during his minority managed the 
estate treated the lands granted fur Jadaha^ service 

1 ..y®!-'i'"®"* P'‘oPf'’‘y and dealt with them as such. 

I L.W. 662 = 25 Ind. Cas. 878. 

~ S. 14 — Not applicable when order la a nnlUty- 
See; Ganjam and Vlzagapatam Agency Pules. 

3oM.28o=i7ML.J. 147=3 M.L.T. 195. 

“ *4 “ Applicability to payments under 

S. 310, A.CP.C. (i88a). ^ 

See; 6C.W,N. 776=29 C. 626. 


I (b). Applicability and scope of 
section — Appeals. 

-S. 14 — Applicability — Appeals. 

*4 apply to the appeals also. 

1936 O.VV N. 325. 

S. 14 — AppUcabillCy — Appeals. 

Section 14 is not applicable to appeals. But the 
Court ran admit it if sufficient cause is shown under 
S. 5. 18 R D. 7o6=A.r.R. (1935) All. 92=4 A.WJl. 
1460=152 Ind. Cas. 939. 


— ^ M-AppUcUon to ..to, „ 

»''5“45 Air^2-a T ^*** 538=21 A.L.J. 

^ 319- ^ ^ LR-A-Civ. i 44 -A. 14 <. 1923 


•S. 14. 

•P^f't in carryirg nut a wholly independent 
itigation cannot be excluded from the time given to 

*PPc*l- “a Did. Cas. a46«A.I.R. 

1929^11.101. ’ 

®’ af^AppUcabiJIty— Appeals. 

Provisions of S. 14 can be applied to appeals. 

r. ?® •PP^II*"t through bona fide mistake 

*‘?i* •PP**I. “ * wrong Court, but lost nO 

“liLS toSm* “ P”*" rfer i( WM 

« 
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LIMITATION AGT*>S« 14— 1« Applicability and ecopc of tectloii. 


Heldy that the provisions of S. 14 would app^y and 
the appeal should be heard* 14 A. L*J. 212 and 
A.I.R. 1917 PC* 156 , Foil. 101 Ind. Cai. 750*=49 
All. 555 SS 25 AX.J. 410 »A.I.R, 1927 All. 719 . 

— — S. t4 — Appeal ^ Dedaction of time— Dlemls* 
sal for default. 


o. /o ui inc new provincial Iii^iolvcnry 
Act 0920) was not in force on 1st October, 1919, 
pd S. 14 of the Limitation Act Hoes not apply to 
insolvency proceedings. Hence the order of iJisirKt 
Judge excusing delay was i^rong. 72 Ind Cac. 4«» = 
1923 M.W N .95=, 8 M.lAV. 35 -A.I.R. ,923 Mad. 
462=44 M L. J. 303. ^ 


An app>eal under the Letters Patent filed against 
the order by a single Judge dismbsirg an application 
for rcsioration of an appeal cannot be treated as 
an appeal against the onlcr dismissing the appeal if 
it is beyond time. The qtiesiion of drdurtion of lime 
on account of the mistake of the appellant under 
S. 14 will ati^e when ihe latter appeal is filed* 28 
M. L. J. 67^(1915) M.W N. 101 ==28 lod. Cas. 64* 


14 — iQMivency proceedimgo. 

r I, insolvency 

proceedings of his debtor cannot, in a suit to re- 
cover his debt, exclude die period of insolvency of 
the debtor from the hmi.ation period ei.hcr under 

L:rT."; 9 ," 50= '3 


— S. 14— Applicability— Appeals — Not goverited 
by section. 

S. J4 of the Limitation Act has no application to 
appeals. 2a C. L J. 6C = ig G. W. N. 473-28 Ind. 
Cas. 211 . 


14, 5 — Applicability to appeals. 

S. 14 applies only to suits and not to appeals, 
but the circumrlanccs conlempUlcd in S. 14 might, 
and ordinarily would, constitute a sufficient cause in 
the sense of S. 5, and the reason why S. 14, is 
limited to courts of oiiginal jurisdiction is merely 
because the esrlirr .eeiion has given a large and 
more unfettered power in the same behalf to appellate 
courts. 5 A, 5<)i,foU. (1907) A.W.N. 219—4 ALJ. 
515=29 A. 63b. 


1 (c). Applicability and scope of section 
_ — Insolvency proceedings. 

S. 14 — Insolvency proceedings. 

Qaaere. — Whether proceedings in insolvency are 
cOTnpIctrly outside the scope of S. 14, I im- Act. 
A.I.R. 1942 Mad. 43a-(t942) i M.LJ. 588=1942 
M.W'.N. a}o = I L.R. (1942) Mad. 852=-55 M.L.VV. 
301—202 Ind Cas. 490. 


- S. 14— ApplicabUity>— Prov. los- Act, S. 36. 

S 14 cannot be invoked to enlarge the perird 
under S. 36 of the Prov. Ins. Act. 5 L.W. I2^ = f iqi-jI 

M,W.N. 103=36 Ind. Cas. 828. ^ ^ ® 

S. 14— Applicability— Insolvency proceedings. 

The provi»iom of the Limitation Act are not appli- 
cable to proceeding, under the Prov. Ids. Act. The.e- 
foie the fact that the petition was filed in wrong court 
not having jurisdiciiLn cannot rave limitation u- dcr 
S. 6 of the prov. Iniolv. Act. 39 Mad. 74=20 M L T 
451=27 Jnd- Cas. 144. ^ ' '•** 


I (d). Appllrability and scope of section 
—Withdrawal of suit. 


~S. 14— Withdrawal of suit 

Where a ruit is withdrawn under O. 23. R. i Givil 
P. C. with liberty to file a fresh suit and the plaintiff 
accordingly files a fresh suit, $. t.J, Lim. Act does not 
apply. (1Q42) 2 M.L. J. 442= 1942 M.W.N. 672= A I R 
J943 Mad. 80=55 L.W. 622 = 206 Ind. Cat. 394. 


S. 14.- When Rr. i and 2 of O 23. Civil P C. 

apply, it would exclude the apphcaiion . f S. 14, 1 im. 
Act. A. I R. 1940 Sind i25 = I.L.R. (1940) Kar. 225= 
190 Ind. Cas. 328. 


— 'S. 14 — Insolvency proceedings. 

Time during whlrh ihc invrlvency proceedings were 
pending, held could be deducted under Ss. 14 and 
15. I.iin. Act. 13 L. 7 o=A.[R. 1932 Lah. 281 = 33 
P.L.R. 1003=137 Ind. Cav 820. 

S. 14 — Section 14 docs not apfly to insolvency 

procoedlngs. 

The original inrolvenry petition was presented by 
a creditor under S. 6 (4) of Act III of 1907, on 
June 28ih, 1919. to the Dis'rict Munsif of Hazole 
who had no jurudiction to entertain ii. Having 
been rrlurnrd by that Court on Srpieml>er 22nd, 
I9i9>jt was represented to the Hisliirt Court which 
had jurifdietion under S. 3 on October isi, 1919, cn 
which dale more than 3 momht had elapsrd since 
the commission of the act of in»olvrncy upon which 
the petition waa grounded. Thus the petition was 
liable to 1 * rejected as out of order. But «he 
Diilricl Judge, on a petition to excuse delay being 
prcseniedon Febrauary 21st, 1921. acted under S 5 
of the Limitation Act, and holding that there was 
''sufficient cause*’ for the petition not being pre- 
sented earlier, exruied the delay and proceeded to 
enquire into the merits of the case. 


S. 14.— There it no conflict between S. 14 and 

O. 23, R. 2. A.I.R. 1P40 Sind 125= I.L.R. (1040) Kar. 
225=190 Ind. Cas. 328. 


S. 14 — Feeling difficulty on qtieition of jurisdinion, 

plaintiff (obtaining leave to wiih>)raw mit with liberty 
to file fresh one on same cause of action — No decision 
On question of jurisdiction. 

The plaioliff. feeling that he might get into difficulty 
on the question of jurisdiction, apph-d for have ol the 
Court to withdraw the ruit with to inrtitute a 

fre.h one on the lame cause of action. The Court, 
however, without deciding the question of jurisdiction 
granted leave: 

Held, that the provisions of .S 14. Lim. Act, could 
not be invoked in order to save limriaiion for the frr.h 
suit insiitu*rd subicquenllv. 60 C.l, J. 540 = 43 C W.N. 
J074-A.I.R. 1939 Cal. 625-l.L.R. (1930) 2 Cal. 316 
= 1C4 Ind. Cas. 631. 


8 14.— Order 2?, B. 2, Civil P.C. is an exception 

engrafted on S. I4, Lim. Act. 

[Case when comet under S. 14, Indicated.) 


A.I.R. 1939 Cal. 625-60 C.LJ 540=43 aw Ns 
= 1 X 01 . ( 1959 ) a Cal. 316-184 Ind. Cat. 631. 
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LEMITATION ACT— fi>. X4 — i. Applicability and scope of section. 



S. 14 - -Suit on p:o-nrHc iij High Co’irl having 
jurikdiciifji} to cull rtiili it — Defend. int>, aMcging thern- 
selves af'ficuliurisif— plainiiff wjtl.jirawing mil— I'rcsh 
suit filed in Ci-iirt of Subordinate Juelgc: 

Held, tl'.at the juriKliciion of the High Court to 
deeiJ** llie quc>tif)n \v]ieih»r tlie defriulanu '•'■ere agri- 
culturist.*; was not an’ixu d by the a^ti^'n of ihe plaintm.. 
The Court Jiad jurt'dictioi. to make an order under 
O- 23, R. 1, and the case, therefore came under O. 23, 
R. 2, and not under S. i.i, Lim. Act, and the plainlilfs 
were b nind by ti e la v of litn*iaiion just if as the fir»t 
■uit had not been iiivtituted. The time of proscrution 
of the (irst suit could not, tiiercf re, be exelnd'-d. 
Ad.R. iqj8 Bom. 281=40 Bom. L.R. 377 = 1. L.R. 
(iPi8) Bom. 327=175 Ind. Cah. fi2r.. 

5 . 14 — Withdrawal of suit — Snbseqornt suit 

on same cause of action. 

VViicre a plaintiff chooses to withdraw his -nit under 
O. 23, R. I, he is not entitled to the benefit of S. 14, 
Lim, Aet, in a subsequent suit founded on die same 
cau.se (if action, because it can not be cnniider<'d that 
the previous suit failed on account of a d' feci of 
jurisdiction or other cause of a like nature. A.T.R. 
1937 All. i2j = I936 A.W.R. 1014-= 167 Iiid. Cas. 371. 

- ■ S. 14 — Withdrawal of suit. 

Where plaintiffs are permitted to withdraw their suit 
and bring a fresh suit, in such fresh suit, they must 
be bound by the law of limitation in the same manner 
as if the first suit had not been instituted. That is to 
say, S, 14. Lim. Act, cannot applv. A.T.R. 1935 Born. 
350=37 L.R- 325 *" 157 Ind. Cas. 592. 

* 4 "”*^® unable to entertaSn it’—Significance 
and meauijig of— Application of S. 14, Limitation Act 
and O. 23, Rr. i, 2, Civil Procedure Code. 

When O. 23, R, 2, Civil P. C. provides that a 
previous suit should be treated as non-cxtsirne, then 
it cannot be taken into account by tbe Court at all 
when applyina ibe provisions ofS- 14. The words “ii 
iinabk to entertain it” in S. 14, do not merely mean 
that the court has cxpresud its mind lliat the 
suit is defective, but must mean that the 
Court has passed an order terminating the suit or 
proceeding on the ground that there is a defect of 
jurisdiction or other cause of a like nature on which 
the suit must fail. So long as the Court has not 
terminated the proceeding but has merely given an 
Option to the plaintiff to choose one of two alt'-rnatives 
and the plaintiff voluntarily chooses one, it cannot 
be said that the case falls within S. 14 of the Lim. Act. 
D934) A.LJ. 535=A.I.R. 1934 All. 688=3 A.W.R. 
806=57 A. 145=150 Ind. Cas. 135 (F.B.). 

— S. 14 — Conflict between special law and 
general law. 

The provision in O. 23. R. 2, Civil P. C. is a special 
provision relating to suits, as a particular case whereas 
the provision io S. 14 is a general provision applying to 
all suits which have failed for want of jurisdiction or 
causes of a like nature. Incase of a real conflict, the 
special provisions would, ther'^fore, prevail and must 
be treated as an exception to tbe general rule. (1934) 
A.L-J. saS^A.I.R. 1934 All. 688= 3 A.W.R. 8 o6b» 57 
*45 = 150 Ind. Cas. 135 {F. B.). 

-- — S. i4.~The provisions of S. 14 are not applicable 
where a suit is withdrawn by a plaintiff under O. 23, 

I, C. P. God^ with psrmiision to bring a freth tuit| 


and the plaintiff shall be bound by the law of limitation 
m the same manner as if the first suit bad not been 
imlitijted. 29 Bom. 219 and 39 Mad. 936, Foil. 

1 14 Ind. Cas. 910=9 L.R.A. Rev. t78=A.I,R. 1928 
All. 402. , 

S. 14 — Sujt withdrawn with liberty — Limita- 
tion for fresh suit. 

Where a suit is withdrawn wi.h liberty to briog a fresh 
suit the limiiation for the latter nevertheless runs from the 
date of the original cause of action. 29 B. 219=20 C. 
205, Foil. 39 Mad. 936=2 L.W. J002=i8 M L.T. 385 
= 29 M.I..J. 569 = (i 9I5) M.W N. 850=31 Ind. Cas. 234. 

S. *4— C P.C., Ss. 373, 374 — Leave to withdraw 

under S. 373 g'vcn in a case of which the Court bad not 
proper stizen by reason of leave of Registrar only under 
Cl. 12, Letters Patent. 

A Court is not properly seized of a case instituted 
with the leave of the Registrar only under Cl. 12 of 
tbe Letters Patent ; and has no jurisdiction to grant 
leave to withdraw under S. 373 (C. P. C-)- When leave 
is given without jurisdiciion, b. 374, (C. P. C.) will not 
apply and S. 14 of the L'm- Act can be invoked for the 
purpose of excusing the delay. (1908) 12 C.W.N. 921 = 
35 G. 924. 


I (e). Applicability and scope of section 
— Ss. 4 and 14. 

Sec also under S. 4 supra. 

— — Sa. 14 and 4— Interpretation and scope. 

Section 4 can he applied to a case in which extension 
of time has been claimed under S. 14 and a plaintiff is 
entitled to the benefit of S. 14 and S, 4 tacked together. 
33 C.W.N. 22I=A.I.R. 1929 Cal. 315. 

— — Ss. >4 and 4. — Provisions of S. 4 can be available 
only where the period prescribed expires when the Courl 
is closed and the application is made to the propn 
Court on the day on which the Court re-opens ; but if 
on the re*opciiuig day (be applicant files his application 
in a wrong Court he cannot be entitled to take advantage 
of both tbe sections and to tack on the varation to tb^ 
period spent in prosecuting the application Bled in the 
wrong Cou't. 36 Mad. 131 ; A I-R. 1921 Mad. 654; 
14 A.L.J. 310; A.I.R. 1923 Mad. 114, Foil. n8 Ina* 
Cas. 617=929 A.Lj. 976=A.I.R. 1929 All. 677. 

- — Sb. »4 and 4 — Applicability— Presentation to 
%vroog Court- 

Where a suit, which, in order to be within limitation 
had to take the advantage of a holiday under S. 4 wa* 
instituted in a wrong Court, S. 14 will not be applicable 
to bring it within lime when subsequently instituted 
in a proper Court, A.I.R. 19^3 Mad. 114; !i6 P.L»R* 
1920, Foil. 1 16 Ind. Cm. 314=11 Lab. i2=A.I.R. 1929 
Lab. 425. 

— — S. 14. 

Holidays preceding the period specified by S. 14 can* 
not be excluded under S. 14. If a plaintiff, after the 
expiration of the full period of limitation on account of 
the intervening holiday, files a suit on the re-opeoing 
day in a wrong Court, S. 14 can never be of any awl 
to him. 69 Ind. Gas. 724= 16 M.L.W. 91 1 =31 M-L.T. 
258*1993 M.W.N. 42=A-LR. 1993 Mad. ii 4 '"f 3 
M.L,J.579. 
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Ss. 14 and 4. 

Where on the day the limitation period expires the 
Court having jurisdiction is cIo:cd and on the day of 
re-opening, the suit is instituted in a Court having no 
jurisdiction and the plaint is thereafter returned for 
presentation to the prop'r Court and is accordingly 
presented therein, the suit should be held to be barred; 
for the purposes of S. 4 account cannot be taken of the 
closing and re-opening of any otlier Court than that in 
which the suit was rightly instituted. 36 Mad. 131; 36 
Mad. 482 and R M.L.W. 25C, Foil. 

The period allowed by S. 14 eannot be tacked on to 
the period during which the proper Court was closed, 
when such latter period precedes the pcr'od under S. 14. 
63 Ind. Cai. 924=44 Mad. 817=13 M.L.W. eTiasigQi 
M.W.N. 442=A.I.R. 1921 Mad. 654=41 M.LJ. 8.p 


1 (f). Applicability and scope of section 

— Sb. 5 and 14. 

See also under S. 5 supra. 

S. T 4 — Applicability -Excusing delay under 

S. 5. 

The existence of circumstances mentioned in S. 14 
constitutes a sufficient ground for excusing the delay 
under S. 5, caused by wrong proceeding*. A.I.R. 1942 
Mad. 170=1941 M.W.N. 989= ( 1941) 2 M.Lj. 873= 
201 Ind. Cas. 84. 

S. 14— Application under S. 5. 

Although S. 14 does not, in terms, apply as it 
deals with suits and not with appeals, that section 
is relevant in considering applications under S- 5, 
and may be availed of in excluding the period 
taken by an appellant in applying to the lower Court 
for review of judgm'^nt. A.f.R. 1936 Sind 43=30 
S.L.R. 301 = 162 Ind. Cas. 257. 

— --Ss. 14 and 5* 

The circumstances contemplated in .S. 14 might 
and ordinarily would constitute a suffirirnt cause 
in the sense of S. 5. 91 Ind. Cas. 865 = A.I.R. 1926 

AH. 252. 

S. 14-See S.5. 

28 B. 235 = 5 Bom. L.R. 947. 


2. “Civil proceeding.*’ 

See also: Notes 13, 15 and 17. 

— S. 14— ‘Civil proceeding’. 

The term “civil proceeding” used in S. 14 is not 
meant to cover an application made under Ss. 28 
and 29 or S. 42 of the Land Registration Act and 
the Land Registration Deputy Collector cannot be 
called “a Court” for the purpose of deciding cases 
under those sections. 90 lod. Cas. 244=7 P.L.T. 
61 = A.I.R. 1926 Pat. 194. 

— S. 14— Collector having power to determine 
application under O. 21, R. 100, C. P. Code, is 
Civil Court but not where he had no jurisdic- 
tion. 

It it necessary in each case to examine the pre- 
cise nature of the proceeding and the constitution 
q{ the authority before whom such proceeding is 


taken m order to decide whether it should properly 
De termed a Civil proceeding in a Court. If the 
proceeding in question was one which the Collec- 
tor was competent to determine, he should be re- 
garded as a Court within the meaning of S. 14, 
Collector is not invested with power to dispose of 
Objections undgr O. 21. R. 58. C. P. Code. It would 
appear that he has no power under O. 21, R. 100. 
r ’^8 the same nature as 0.21, 

R. 58. \\ hen the Co lector had no jurisdiction there 
isnobona fide mistake of jurisdiction such as 
would justify the Court m excluding the time 

occupied m applying to the Collector from the 

pcnofl of limitation. 23 Bom. 531 and44RrNfTt cr> 
Foil. 78 Ind. Cas. 580=A.LIL 1924 Nag 309? 


— S. 14-Proceeding need not be in another 

The fact thatS. 14 requires that there should 
have been another civil proceeding” does not con- 
template a proceeding in a different Court to the 
one in which the proceeding said to be time-barred 

192l"sind‘lL 


proceeding— Application for 

When person applies for a copy of judgment 
and the decree or order to enable him to prefer an 

appeal against that order he may be taken to have 
been prosecuting a civil proceeding during the 

crj.“i' 60 =V°i„T?:Ys! 775' 


w. . . ru recover 

possession ot immovable property—Time 
occupied in prosecuting— Mutation proceedings 
before Revenue Officers. 


The prosecution of an application for mutation 
of names under the provisions of U. P. Land Re- 
venue Act, 1873, ar.fi of appeals from the order 
of the Settlemei t Officer refusing mutation does 
not fall witliin* the terms of S. 14. “Prosecuting 
with due diligence another civil proceeding in a 
court of first instance or in a court of appeal, &c., 
&c.,*’ An application for mutation of names is 
not a civil proceeding nor are the Settlement Offi- 
cer, the Commissioner and the Board of Revenue 
‘Tourt,” hul are executive officers of Government. 
1904 A.W.N. 54=26 A. 382. 


3. "Court”— Meaning of. 

See also : Note 13- 

S. 14 — Governor-General in Council, if 

Court — Proceedings before Railway Advisory 
Board. 

For the applicability of S. l4,Lim. Act, an en- 
quiry by the plaintiff must have been prosecuted in 
good faith in a Court which, from defect of ju- 
risdiction or other cause of a like nature, was un- 
able to entertain it. But where the plaintiff had 
recourse to the Advisory Board which is not a 
Court instead of to the Railway Commissioner, he 
cannot be said to, have prosecuted his claim in good 
faith and hence, in such a case S. 14, cannot extend 
time. 



7^7 


LIMITATION ACT— S. 14 — 3. “Court'*— Meaning of. 



Simnarjy, though the Governor-General in 
Council IS the supreme executive authority in 
Indta. there is no statute rnnstitutinz him a Court 

A.r.R 1939 Nag. 141 = 1939 N.L.j!'l24=:8S 
La$« 241* 

14 — Court, if includes foreign Court. 

• ‘Court’ in S. 14 applies only to Courts 

in nntish India and does not include a foreign 
Court such as a Court in a Native State. An arbi- 
trator might take into consideration the principles 
of the Lim. Act and exclude from the period of 
lirnitation, time spent in a previous in«trur|uous 

V 193 = I.LR. (1937)lCal. 

541 = 169 Ind. Cas. 788. 


able to entertain the claim’* within the meaning of 
S. 14 of the Limitation Act, and S. 14 will not 
avadfor the exclusion of the time taken before 
the Rejrulation Collector. (1907) 18 M.L.J. 581 = 
31 M. 495=4 M.L.T. 321. 


4. Same cause of action. 

— S. 14— Same cause of action. 

In order to claim exemption under S. 14, the 
cause of action in the two Suits must be the same. 
3S Bom. L.R. 929=AI.R. 1933 Bom. 450=58 B.200 
= 145 Ind. Cas. 630. 


^S. 14. 

A Be^r Court is not a Court contemplated by 
S. 14. The word ‘Court’ in that section means 

tVoVli" Cas. 305=AI.R. 

1923 Nag. 321. 


S. 14— 'Court— Foriegn Court not included. 

Court in S. 14 does not include Foreign Court. 
All legislation IS primarily territorial and a limit 
must be placed upon the general sense of a word 
used m a statute with reference to this principle 
of law unless the language or object of the statute 
which contains something compels the Court to 
interpret the word in its wider sense. (1910)35 
Bom. 139 = 12 Bom. L.R. 977=8 Ind. Cas. 645. 


— — S. 14— Court— Exclusion of time— Procee 
ding before Collector— Bombay Heriditari 
Offices Act (III of 1874), S. 11. 


An application to the Collector to take action 

Bom. Heriditary Offices Act, 
ip4, IS not a proceeding in a Court within S. 14 of 
the Limitation Act; and the time taken up in 
prosecuting such an application cannot he exclu- 
ded under S- 14. 20 Bom. L.R. 918=43 Bom. 201 = 
48 Ind. Cas. 467* 


;S. 14-- Court** — Regulation Collector- 
Claim made within time — Reference by Decree 
Collector— Extension of time. 


Wh^e there were both a Regulation Collector 
and a Decree Collector and a claim was preferred 
to the Regulation Collector in respect of a debt 
before the recovery of it was barred by limitation, 
the claim is not liable to be dismissed as barred on 
the ground that the reference by the Decree Col- 
to the Civil Court was made after the expiry 
of the limitation period in consequence of the 
delay that happened in the disposal of the Regu- 
lation Collector. The reference by the Decree 
Collector to the course is not to be regarded as the 
institution of a suit by the claimant, and S* 4 of 
the Limitation Art has no application to it. The 
question that could properly be referred is whether 
the claim was legally enforeible when it was made 
to the Regulation Collector and not whether it was 
legally recoverable on some subsequent date arbi- 
trarily fixed by the Regulation Collector. Obiter: 
—The case will be different if there was no Decree 
Collector at all, but there was only the Regulation 
Coljector, when the suit will have to be filed before 
U it barred. A Regulation Collector is not a 
Court "which from defect pf Jitfisdictipn was nn- 


— S. 14— Applicability— Different causes of 
action. 

The essential point to be considered in any ap- 
plication under S. 14 of the Act is that the previous 
proceeding was founded upon the same cause of 
action as is sought to he enforced In the subsequent 
suit. The section would not apply when the causes 
of action in the two suits are entirely distinct. 14 
B. 365 approved. 17 C.L.J. 596=20 Ind. Cas. 513. 

S. 14— Same cause of action. 

Suit to enforce mortgage— Return of plaint for 
presentation to proper Court— Plaintiff amending 
the same plaint— Change in relief and not in cause 
of action: 

Held, that the plaintiff could get the benefit of 
S. 14. A.T.R. 1943 Mad. 498=(1943) I M L.T. 362= 
1943 M.W.N. 310=I.L.R, (1944) Mad. 104=213 
Ind.Ca9.270. 


— S. 14— Suit on mortgage— Striking out re- 
lief for sale of property, whether changes 
cause of action. 

"Cause of action" and "relief" are quite distinct 
and the question whether two proceedings are 
based upon the same cause of action or different 
causes of action cannot be decided upon the terms 
of the reliefs claimed in either proceeding. 

A suit based upon a mortgage deed is essentially 
a suit to recover a loan and the cause of action for 
such a suit is the failure of the defendant to dis- 
charge the loan. A mortgage in a suit founded 
upon a simple mortgage proceeds on the same 
cause of action whether he claims only to recover 
the loan advanced by him or process also for the 
additional relief of enforce the charge in his fa- 
vour. Where the plaint based on a mortgage deed 
after deletion of relief as to sale is returned from 
regular side for presentation to the Small Cause 
Court, the plaintiff is entitled to the benefit of 
S. 14. Lim. Act. A.T.R. 1940 All. 14S=(1939) 
A.L.J. 1075=1939 A.W.R. 875=187 Ind. Cas. 336. 


S. 14— Prior init claiming one relief— Subse- 
quent suit for different relief. 

Where the same cause of action entitles a party 
to several reliefs and he chooses to sue only for 
one of them he cannot subsequenlly bring a suit 
for another relief and so far as limitation , is con- 
cerned, claim, the benefit of S. 14 of the Lim. Act* 
In order that S. 14 may be applicable, the relief 
should also be the same. 38 L.W. 595=A.I.K- 
Mad. 778=146 Ind.Caa. 361. 
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LI^IITATION ACT— “S» 14 — 4 S®ni® cftii86 of Action* 


— B. 14(1).— Suit for partition— Issues framed not 
covering question of how property was to be divi- 
ded— Appointment of arbitrator to decide ‘‘all 
matters at issue between parties'* — Arbitrator at- 
tempting compromise— Several properties divided 
by agreement— Respondents agreeing to pay plain- 
tiff certain amount in lieu of certain share and 
executing pro-note— Compromise failing— A ward 
by arbitrator— Appellant treating incomplete parti- 
tition as binding and seeking to enforce it in par- 
tion Suit — Respondent pleading that award was 
void— Preliminary decree in accordance with 
award— On appeal* Appellate Court holding that 
incomplete partition was binding on parties but 
could not be enforced in partition suit— Suit by 
appellant to recover amount on pro-note beyond 
limitation: 

Held, that the case fell within the very words of 
S. 14 (1). and the limitation began to run from the 
date of the Appellate Courl*s decree as the appel- 
lant was seeking to enforce the incoirpleate parti- 
tion by means of the partition proceedings and 
was, therefore, founding himself upon precisely the 
same cause of action as that upon which the sub- 
sequent suit was founded an^ in seeking to enforce 
the partition in the earlier proceedings, the appel- 
lant was acting with due diligence and in mod 
faith. A.T.R, IW P.C. 128 = .'; P.R 671^^43 C.W N. 
648=1939 O.W.N. 8rn=n930) A-T. T. 738=10.i9 
A.W.R. 174 = 50 L.W. 708=1 1. R. (1939) Kar. (P.C) 
211 Sup.= 181 Ind. Cas.471 (P.C.). 

S. i4 — Cause of action— Act of Court res- 
training person from obstructing possession of 
another. 

An order of the Court does not give a cause of 
action to a party to start a judicial proceeding. A 
cause of action briefly means “right and the in- 
fringement of the right/* An act_ of the Court 
restiaining a person from ohstructlng the posses- 
sion of another can never amount loan infringe- 
ment of his right to the property. A right can o^ly 
be infringed by an act on the part of the opposite 
party. A.T.R. 1939 Rom. 1=40 Rom. T, R. 1134 = 
I.L.R.(1939) Bom. 173=179 Ind. Cas. 178. 

S. 14. 

Where a'rlaim is satisfied either by agrertnent of 
parlies or by a decree of the Court, and if the 
satisfaction or the decree is set aside subsequently 
in a Judicial proceedirg, thrr a new cause of action 
will arise in respect of whirh the claimant will 
either get a fresh period of limitation provided for 
in the Act or the cans.: of action will he revived 
and he will be entitled to deduction of the t’me 
occupied in the proceedings resulting in the annul- 
ment of the satisfaction or the setting a«tde of the 
prior decree. A.I.R. 19.39 Fom. 1=49 Rom. T. R. 
1134=I.L.R. (1939) Bom. 173=179 Ind. Cas. 178. 

—8. 14— Claim for rent and for the mesne 
profits or damages, distinction between. 

The claim for rent and claim for mesne profits 
or for damages for use and e.'cupation are founded 
on distinct causes of action; the cla^m for rent be- 
ing founded upon a subsisting relationship between 
the land-lord and tenant either based on a tenure 
or on a contract. The claim for mesne profits is 
not based on such relationship but essentially on 
trdipasi: 


AAVAUi 


not founded on the same cause of action as the 

dtTnMhr''"" V’e condition of the iden- 

tity of the causes of action required under S 14 

S. 14. 

Where, in a subsequent suit, a larsrer <iim 
money has been claimed bv way of dfmager oJ 
mesne profi/s because the claim has been mfde foj 
a large period of time, that is. four years insteaH 

of two vears asm the previous suit, the disposses- 
s.ons, though for a longer period of time, ^ is the 
same d.cpossession as regards apart of the period 
as was the subject of cause of action in the^evi- 
ous suit. Therefore, as rceards two years of the 
period of dispossession, the cause ©faction is 
identical and may be excluded. Asregardstbc 
period prior to that period of two year« the 
cause of action is different in this sense that ah 
though the cause was the same disrnsscssion it 
was fora different period of t^mc and hence ran 
mt be excluded. A.T.R. 10.14 824 = fl0t4' 

A.L.J. 630=4 AW.R. 258=152 Ind. Cas 800.^ ' 


T t State and 

decreed A mit was then 61ed m Bnti.ih India on the 

basil of the foreign judgment which wa« dismiised on 

the ground that the Court in Naiive 

junidiciion. Plaintiff then filed a fre,h suit on PrO- 
note ID British India and claimed benefit of S. 14: 

Held, that causes of action in the two suits in 
Briiiih India were different and $. 14 did not apnlv 
Ms Tnd, Car 1^0= tn^fl M.W.N. 543-28 M.L.W.645 
— A. I R. 1928 Mad. to88. 


— -S 14— A person Is not entitled to tbe brDc6t 
onder the section when there Is not the same cause 
of setfon and when the suit la not conducted with 
doe diligence and in good faith, 

A Chettiar firm being a parfnertbip of three partners 
carried on a monev lending bun’nris at Thonze by an 
agent. It made certain advances to a certain person and 
when accounts weretettled between them itwai found 
that he owed a certain sum to the firm. The respondent 
guaranteed payment of this amount to the firm and 
gave their agent a premirory note. Tvsoofthc three 
partners sued the debtor to recover the sum. They 
inttiliiied the suit at Tharrawaddy and they alleged 
that the defendant had borrowed the sum from Uieir 
firm at Thonze which is within the juihriiciion of the 
Tharrawsddy Cou't. In the plaint they did not refer 
to the document mentioned above, but they meniioned 
it in an annexure to their plaint as one of the documents 
on which they relied. 


The suit was filed on the last day of HmiUlion and 
the third partner— the present appellant— joined the 
suit as plaintiff later. The suit was found not within 
jurisdiction of the Court. The plaint watsubsrquenily 
presented in the Small Cause C^urt of Rangoon, but 
before the case came on for trial there, appellant filed 
an amended plaint in which he claimed to sue alone 
on the basis of the document as a promissory note. He 
claimed exemption from the law of limitation on tlic 
ground that be hsd been in good faiih prosecuting 
against the respondent another suit on the promlssorv 
note in the 'HivrawPddy Court; ^ 
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LIMITATION ACT — S, 14 — 4. Same cause of action. 


H^Icl, ^3 tiic ](itlcr c^U6c c*/ acuon, which 
b^cd on the document a prornisfon* not^*, was not 
the caucc of ac^^.on in ifie s iit originally instituted^ 
and the app ellant was not prosecuting the suit with due 
diligence and in good faith, he was not entitled to the 
benefit of S, 14. A.I.R. P. C, 2.19, Foil. 105 Ind. 
Cas. 701 — 5 Raug. 600^ A.I.R. 1028 Rang. 71. 

— — S. 14. 

\N hen dcf**nriant sued plainiilT for a declaration that 
a certain sale was invalid and after his suit was finally 
dismissed, plaintiff sued for possesiion of the land 
sold to him: 

Held, that the lime occupied by defendants suit 
cannot be availed of by pUiat'ff und'^r S. 14, especially 
where causes ^ of action for two suits were differi*nl and 
defendant’s suit was not in a wrong Court. 104 Ind. Cai, 
726 = 28 P.L.R. 403=9 L.L. J. 477 ssA. I.R. 1927 Lah. 
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~ — S. 14 — Different cause of action. 

A luid for recovery of rent against a non-occupancy 
ratyat is barred if not brought within three years from 
the last day of the agricultural year in which thearrear 
fell due, iu>der the provblon of Art. 2 (b) of Sch. III. 
The period cannot be extended under the provisions of 
S. 14 owing to pendency of proceedings under S. 46, 
B.T. Act, as ibc two suits arc not founded on (he same 
cause of action. 92 Ind. Cas. 37=43 C.Lj. 45*A.I.R, 
1926 Cal. 693. 

•— — S. 14 — Ejectment-^Arrears of rent. 

The limitation for a suit to recover arrears of rent 
accruing due whilst a suit by land-lord for ejectment of 
the tenant on the ground of forfeiture was pending is 
not extended by reason of the continuation of the 
ejectment suit. 39 Ind. Cas. 8^5 (Cal). 

— — S. 14 — Suit for arrears of rent-^Pendency of 
suit for possession. 

The pendency of a suit for possession does not save 
Hoiitation for the rent suit. 1 L. W. 438*23 Ind. Cas. 
94 ^- 

5, Same parties. 

■" S* 14 — Same parties by firm against D 

— Subsequent snlt by some partners against D — 
Other partners joined as defcndants"*^Both gaits 
are between same parties. 

A suit by an unregistered firm against D and a 
subsequent suit against D by some of the partners as 
partners la personam impleading the other partners in 
the firm, as defendants they being absent from the 
station, are suits between the same parties within 
S. 14. A.I.R. 1946 Sind I4*I.L.R. (1945) Kar. 293. 

~~S. i4~Appeal by OfficaJ Receiver against 
dismissal of application onder Ss. 53 and 54, 
Provincial Insolvency Act, 1920 — Appellate Court 
directing that suit by creditor under S. 53, Trans- 
fer of Property Act (IV of 1882) for declaration of 
transfer as void was proper remedy— Snit by 
creditor. 

In the insolvency proceedings, the Official Receiver 
applied for setting aside transfers by the insolvent under 
St. 53 and 54, Prov. Into]. Act. The Court held, that 
the transfers were bima fide and dismissed the applica- 
tion. On app^^ the pistrict Judge directed that the 


further remedy was a fuit by the creditors under S. 53, 
T. I*. Act for declaration that the transfers were void. 
Intl.csuitb> on*' of the creditors under S. 53,7.?. 
Act, tlie plaintiff claimed to deduct the time spent in 
the prosecution of the appeal before the District Judge; 

ricld, ihat S. 14, Lim. Act had no application. 
Altliough the Official Receiver represented the credtiors, 
it could not be said that the plaintiff was prosecuting 
those preceedings. The person who was prosecuting 
the proceedings, wa« the Official Receiver, who was 
asking that the transfers be set aside under the provisions 
53 54, Insol. Act. which refer to transactions 

which are void against the Official Receiver. The cause 
of action in the suit by the creditor fell within the 
provisions of another Act the T. P. Act. Moreover, the 
suit which was filed by the creditor as the result of 
the order of the District Judge could have been filed 
by him during the pendency of the insolvency procee- 
dings. A.I.R. 1942 Mad. 483=(i9t2) i M.L.J. 588= 
55 L- W. 3oi=>>942 M.W.N. 43o=I.L.R. (1942) Mad, 
862=202 Ind. Cas. 490. 

S, 14. 

P.irty claiming exemption need not have been descri- 
bed as plaintiff or applicant In previous proceedings. 
A.I.R. 1938 Sind 50=32 S. L. R. t 5 t = *74 Ind. Gas. 
172. 

— S. 14— Parties. 

A suit asainst a firm, and a subsequent suit, against 
the surviving partners of the firm and the heirs of a 
deceased partner are both against the same parties 
within the meaning of S. 14 of the Limitation Act. to 
Ind. Cas. 7:5= 1929 A.L.J. 73. 

— — S. 14 — Soit against same defendant la diHerent 
capacity is not covered. (Obiter). 

\\licrc the plaintiff had sued defendant for some 
cotton yarn as part of the accounts which were presen- 
ted against the defendant in the partnership and m 
a second suit by the plainiilf for the price of the same 
cotton yarn against the same defendant ia bii personal 
capacity ; 

Held, that the plaiotifT could not be said to have 
been prosecuting wiih due diligence another civil 
proceeding which was founded upon the same cause of 
action. 102 Ind, Cas. 870=A.I.^. 1927 AIL 628. 

S. 14. 

Section 14 excludes time taken in proceedings bo^ 
fide in Court without jurisdiction against the particuiv 
defendant. 87 lad. Cas. 17=12 O.LJ. €6=2 O. W. N. 
I44=A.I.R. 1925 Oudb 369. 

S. *4. 

Section 14 of the Limitation Act renders it esien^l 
that the proceedings should be between the conteso^ 
parties. 64 Ind. Cas. 315 = 60 Ind. Cas. 698=33 C.L.J* 
3()6=26 C.W.N. 27f=A.I.R. 1921 Cal. 596. 

— — S. 14 — Properties beyond pecmilary Jnriosif®" 
tson of first court — Person not cntitl^ added as 
cO'plainiifir in first snjt — Same cause of actloB" 
Same parties. 

Where two plaintiff as next heirs of the last male 
owner brought a suit in the District MunsiPs Court 
for the recovery of certain properties and a third per*®** 
who, however, was subs^uently found to ba^-f )9 
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real claim was^ added on that third person's 
application as a co-plainliff and on lU being found 
that the value of the properties was beyond the pecuniary 
jurisdiction of the District Munsif, the plaintiffs with^ 
drew a portion of the claim » but the final order was 
that the plaint should be returned to the proper court. 

Held: (i) that a subsequent suit by the tv/o plain tiffs 
for recovery of the properties including the pioperties 
withdrawn in the course of the first suit was founded 
upon the same cause of action; (a) that such subsequent 
«uil was between the same parties not wichstandirig the 
fact that a third person who, howev'er, was found to 
have no real claim^ was added as a ro-plainiiff in the 
first suit on his application; and (3) that the plaintiffs 
were entitled, under 14 to a deduction of tlic time 
occupied in prosecuting the first suit. (19^13) M Md, J« 
287. 

6. Same relief. 

~S. 14 (a)— ‘‘Same relief’'— Application by decree- 
holder to get debtor adjudicated insolvent— Time 
spent in prosecution— Right to exclude from 
period of limitation for execution application. 

A dccrcc-holder who a.'ks the Court to gel his 
judgment-debtor adjudicated insolvent is not asking 
for the ‘Same relief*' ar the decree-holder who applies 
for execution of his decree against lus judgment* 
debtor within the meaning of S. 14 (2), IJmiiaM a 
Act. Therefore the period sptnl by a decree- . 
in prosecuting a petition for lus debtors* adjudication 
as insolvent caiinot be excluded under S. 14 (2), 
Limitation Act, in computing the period of limitauon 
prescribed for an execution application. 25 Lah- 4^1 
(F.B.), foil- I.L^R. (1949) 634 = 51 bom. L.R. 

603= A. L R. 1949 Bom. 379* 

— S. 14 (2)— Applicability— Same relief- Applb 
cation for final decree and subsequent appli- 
cKliofi for czecutioD. 

An application for a liual decree in a mortga-c 
mil and an appliralion for execution of a decree are 
not applications for Uic same relief within the meaning 
of S. 14 (a), Limitation Act. Hincca prior applica- 
lion for a final decree though made bona fide can 
be of no avail to limitation in rcipecl of the subse* 
quent application* execution under S. 14 (a). 49 
Bom. L.R. 8f.4«=A.I.R. 1948 Bo"’- '^S- 


7. “Proaecoting proceeding.*’ 

Sa. 14 aod 15. 

Adroiniitration suit— Preliminary ‘decree* passed and 
Keceiver appointed— Suit dismissed on appeal: 

Held, that deuee-holder defendant could not 
deduct period between date ol suit and ita dismissal 
m calculating limitation for execution of bis decree, 
Sections 14 and 15 did not apply. A I.R. 1944 
67-56 L.W. 658 =(i 943) a M.L.J. 5>o=(»943) 
M.W.N. 7a8=l.L.R. (1944) Mad. 410 — 315 Ind Caa. 
318. 

S. 14 -Merely defaoding aolt, ^whether 

proeecollisf It. 

Merely defending a suit i» not and cannot amount 
lo the pruseculi' n of » »***>• The term* "plaintiff” 
and *'der>'ndaiit'’ have a well-known lechniral meaning. 
The i.egi.Uiore mu*t he denned to l>e aware of 
^)at meening when thev rboose to allow lienrfil of 


the time occupied by an earlier proceeding only to 
the plaintiff as apainst the defendant. A. I.R. 1939 
Bom. 1=40 Bom. L.R. ii34=:I.L.R. {1939) Bom. 
173=179 Ind. Cas. 178. 

— — Ss. 14 and 15. 

Dispute about family property— Reference to arbiira- 
lion and an award in favour of defendant— Decree on 
award without objection — P, a minor member of the 
family on becoming major disputing the claim of 
defendant at the li.-ne of mutation— Revenue author!, 
lies referring them both lo civil suit— G’s suit for 
declaration tha* the adoption of P was invalid and 
for injunction against him — G obtaining decree which 
was upheld by' High Court but was reversed by 
Privy Coimcil- Suit bv P for recovery of possession of 
property from defendant, seeking the benefit of S. J4: 

Held, that S. 14 did not apply as P was not prose- 
cuting the earlier suit but was merely defending it. 
Section 15 also did not apply as the injunction and 
the decree in the earlier suit did not operate as a 
nay of the suit for possession by G. A. I.R. 1939 
Bom. ! = 40 Bom. L.R. ii 34 =I.L.R. (1939) Bora. 
* 73 - *79 Ind. Cas. 178. 

S. 14 

The plaintiff applied for execution of their decree on 
August 21, 1926, upon which there was objection 
preferred by the judgmenndebtor under S. 47, Civil 
P. C. and the execution proceeding started l>y the 
plaintiffs was held to be not mainlainabie in view 
of the order passed by the Court on August 27, 1925, 
recording full sati^fact^on. The order passed by the 
Court of execution on January 8, 1926, againit the 
plaintiffs, was appealed against and there was a 
further appeal by the plainstiffs against the decision 
of the Appellate Court to the High Court. The order 
in the execution proceedings holding againit the 
plaintiffs that ihey were not maintainable was affirmed 
by the High Court on March ifl, 1929. The suit for 
the rectification of tl>c petition of adjustment was 
instituted by the plaintiffs on March 26, 1931, and 

tfic bar of limitation was sought to be avoided by 
asserting that the plaintiffs were prosecuting some 
other proceedings: 

Held, that the application for exerution made by 
the plaintiffs on Augutt 21, 1926, must be taken to 
be a proceeding which the plaintiffs had been prose- 
cuting till March 18, 1929, and it would be going 
against the scope and operation of S. 14, L**". Act, 
if it were held that it was tlie ludgmcnt-debtor’s 
objection that was the proceeding before the Court 
of execution, and not the proceeding in execution 
started by the plaintiffs to which objection was raised by 
the judgment-debtors and that the plaintiffs were enti- 
tled to invoke the aid of the provisions contained in S. 14 
of the Lim. Act. for saving the bar of limitation. 
A.I.R. 1936 Cal. 400-40 C.W.N. 914=165 Ind. Cas. 
756. 

- — S. 14 — PlaintUT In later salt consisting same 
matter by way of defence in previous suit. 

In order that S. 14 may be applicable, the plaintiff 
in the later suit must have been prosecuting another 
civil proceeding*. The word ‘proifcuting* in 

firsi p;iragraph of the section mcani that the plaintiff 
m lUe later tuit muti be either the plaintiff or ;4]>pli« 
cam in the previom civil proceeding which v i\$ not 
^ntrrlained by remton ofdefrci of jurihdirvion. rhii 
|K>*ili(^n hai l>e«*n made ( kar by Lxpl. II. 

ih^ plaintiff in the Ut^r luitf i« noi ^tilitled 
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to deduct lime during which he had i)cen contcJtinir 
the same ™atler by way of defence to a petition of 
ob^ction h ed under S. 47, Civil P. C. 39 C.W.N. 
96^=164 Ind. Cas. 651. 


S. 14. 

Decree f<^ sale in lernu of compromise— Instalment 
pasment— Default— Application for < x.eculion— Objec- 
tion that final decree has not been made— Dismissal 

•’y High Court— Application for final 

Held, that plaintifT wag not entitled to exclusion of 
time spent in lower Court and High Court. 4 A.W R 


S. 14— Whether applies to defences. 

Where the defendant who had executed a pro- 
mtigory note to the plaintiff instituted a suit for a 
declaration that the note had been digeharged and 
for an injunction reitraining the plaintiff from suing 
Upon i( and tbc plaintifT in a subsequent $uit upon 
the note sought to exclude the period of time during 
which he was defending the former suit; 


Held, that S. 14 was not applicable to the case of 
a defendant defending a suit. 28 N.L.R '?48=A.I R 
1933 Nag. 13=141 Ind. Cas. 34. 


Ss 14 — ^Prosecutfoff*. 


4 

7* “Proaectttlng proceeding.’^ 



- jo^int memorandum oi objections in which the 
stated Uiat the trial Court’s finding a.s regards thy 
adoption of the present plaintiff’s son, the will and 
and the partition were wrong and unnecessary and 
that bis hndmgs about the liabilities and outstidings 
of the family were not entirely correct. But they 
contended that the Trial Court having found agarnii 
the (ih^) plaintiff'^ adoption rightly dismined suit 
but erred tij duallowing cost^ to them. The (eh^n) 
plain lifF $ father also pul in a memorandum of obicc- 
tions in regard to die findings against him about the 
lamily’s liabilities and outstandings; but that was 
superfluous as there was neither any decree nor 
appeal m rrspcci of them. There was no dispute 
a^ut these matters between the (then) plaintiff and 
hii father. The appellate Court dismissed both the 
appeal and the memorandum of objections: 


Held, that while the appeal was pending, ihc 
present plaintiff and his son were not prosecuting 
their claim in ri^spect of the unadmitted items now 
m question, within the meaning of S. 14 of the 
Limiiaiion Act. 91 Ind. Cas. 202=1925 M. W. N. 
241 =A.I.R. 1925 Mad. 922. 


S.i4aatl A»’t. >78— Prosecntlon of proceedloc 
— Resisting a suit. 

An applicant to file an award could not be allowed 
to deduct the time spent by him as deft, in setting 
up the award in bar of a prior suit instituted by the 
plamuff. 89P.R. 1919=52 Ind. Cas. 561. 


The expression “prosccuiing” referred to in S 14 
is generally applicable to a proceeding by a person 
as a plaintiff or an applicant and not to a proceeding 
in which such person is merely resisting as a defendant 
or respondent the claim of another. A.I.R. luqa 
Sind 379=27 S.L.R. 422=147 Ind. Cas. 94. 


Ss. 14 and 15 — Prosecotion of proceeding— 
Resisting an application in insolvency. 

In comimting the period of limitation for a suit 
^“cplaintm ii entitled to exclude the time during 
which he has been opposing the dctf.’s application 
for insolvency. 12 Bur. L.T. 83=52 Ind. Cas. 934. 


S' i4~~~Claim8 in defendants' written scate- 

ments found against but Suit dismissed wholly 
—The pendency of appeal does not save Umita. 
tiOn as to the claims made in the written 
0tacemratfl* 

The suit was a partition suit. The controversy 
was between the plaintiff and his son (the 5th defen- 
dant) on the one side and the remaining defcodants 
on the other. The question was as to whether the 
limiiaUon as to the plaintiffs’ claim to certain 
items wat saved by reason of a previous litigation 
in which he and his son (the 3th defendant) had 
taken part. The previous litigation was also a 
partition suit by another co-parcener. The plaintiff 
of that suit claimed on the fooling that he bad been 
adopted by a deceased co-parcener. The present 
plmntiff and his ion who were defendants in that 
suit alleged that the present plaintiff’s son was adopted 
by the deceased co-parcener in question, that tbc 
adoptive father had been divided from the rest of the 
family and had left a will. They also alleged that 
various Items were due to the joint family from the 
father of the plaintiff of that suit. The trial Court 
found that both the alleged adoptions were false. 
The alleged division and the will were also found 
®g**n*t' As regards the disputed items claimed from 
ttc father of the plaintiff of that suit, the trial Court 
found that some of the items claimed in the present 
suit were due. But there was no decree in respect 
of it. As the plaintiff’s case bad failed the Court 
dismissed the whole suit. There was an appeal by 
the plaintiff. The present plaintiff and bis son filed 


S. 14 — Prosecution of proceeding. 

A mere routine order registering an application 
for review docs not constitute a bona fide prosecution 
of a civil litigation. 19 C.W.N. 1113=31 Ind. Cas. 

705. 


8. Good faith and doe dlilgence, 

- S. 14— *‘Good faith”— Meaning of. 

The expression “good faith” in S. 14 (2) iuelf 
involves due care aad attention, as is clear from the 
definition of “good faith” in S. 2 (7) of the Act. 
A.r.R. 1946 Pat. 301 = 25 Pat. 50 = 12 B.R. 698 = 226 
Ind. Cas. 195. 

/ 

S. 14. 

••Good means that which is done with due 

care and attention. (1936)38 PX.R. 311. 

” 14*“ Applicability — Suit filed by laymas to 

wrong Court after attempting to aaeertato law~ 
Court also falling Into error in thtolting it bad 
jurie die tion — Suit filed on last ttoy of Umitatioii— 
Plaintiff, if entitled to protection. 

Where a plaintiff who is a layman fil^^his suit in 
Court having no jurisdiction after doing all he can to 
pertain the law, and the Court aliin falls into an error 
m thinking at the time that it has jurisdietioti> the 
plaiotiiT must be held to have acted 10 good faiih and 
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with due diligence and he is entitled to the protection 
of S. 14 of the Limitation Act, although the suit is hied 
by him in the >vTong Court on the last day of limitation. 
I.L.R. (1949) Nag. 743= 1949 N.L.J. 586-A.I.R. 1950 
Nag. 37. 


“~8. i4~“Good faith” — Application fox cxecn* 
don omitting to mention property to bo attached. 

An execution application, if it is intended for pur- 
poses of execution, cannot be said to have been made 
in good faith, (e. g.) with due care and attention if it 
omits to set out the property which the decree-holder 
wants to be attached and brought to sale. I. L. R. 
(1947) Nag. 497=1947 N.L.J. 376=A.I.R. 1948 Nag. 



s . aware of decisioni whether 

certain order under N. W. F. P. Agri. Relief Act (IV 

^939)» ^ appealable or only revisable— -Apped 
wrong y but bona fide filed, dismissed as not main- 
tainable— 1 ime taken in prosecuting appeal can be ex- 
cluded in computing limitation for revision AIR 

1941 Peih. 85=197 Ind. Cas. 183. 


— S. 14— Party acting contrary to clear provi 
sioD of law. 


piuvision 01 law cannot be regarded as pro 
another civil proceeding in good faith. A.I, 
Bom. 5=41 Bom. L.R. 1190—187 Ind. Cas. 85. 


A.I.R. 1940 


S. 14— Due diligence — High Court in revision 

ordering return of plaint for presentation to pro- 
per Court — File returned to trial Court and trial 
Court again ordering return of plsdnt— Held, 
period elapsing after date of order of High Court 
or at least of trial Court could not be excluded 
under S. 14. 

Section 14 allows exclusion of that period only during 
which the plainiifF has been prosecutisg with due dili- 
gence another civil proceeding. 

A suit was filed on 25—3 — 1935. On 30 — 4-~i936 
tl)c Court ordered the return of the plaint for presenta- 
cion to the proper Court. This order was set asit’c in 
appeal but was restored in revision by the High Court 
on 12—8 — 1938. The file was returned and received by 
the trial Court on 21—9 — 1938. That Court, on the 
same dale, noted that the plaint be rctured for presen- 
lalion to the proper Court. But nobody appeared. 
The plaint was actually relumed on 26 — 9 — 1938 after 
a notice vvas issued by the Court to the plaintiff’s 
counsel, and was presented in proper Ck>urt on 
27—^1938; 

Held, that the conduct of the plaintiif or his counsel 
(lid not show that be acted with due diligence. The 
civil proceeding ended on 12—8 — 1938 or at the latest 
on 22^9—1938 when the trial Court noted the result 
of the case and ordered the plaint to ^ returned. Any 
period that elapsed after that date was not such a period 
which the plaintiff was entitled to exclude in compu- 
ting the period of limitation prescribed for the suit. 
A.r.R. 1946 Oudh 1 >6— 1946 Oudh W.N. 24=222 Ind. 
Cas. 355. 


S. la— Legal adviaer found to hav« acted not 

In good faith— Party, if entitled to benefit of S. 14 


In certain cases, mistakes or slips on the part of an 
Advocate may be condoned. It is human to err and 
such mistakes may be consistent with a general menul 
attitude on the part of an Advocate to apply due care 
and attention to his profeuional work. But where it is 
found on the evidence that the legal adviser has not 
acted in good faith, i. e., with due care and attention, 
the party IS not entitled to the benefit of S. 14, Lim 
Act. A.I.R. 1944 Mad. 47 -{> 943 ) a M. L. J. 375=46 
M L.W. 580 -1943 M.W.N. 703— 211 Ind. Cas. 480. 


- — B. 14 hat no application where there it 
negligence. 

Where the plaintiff had not only failed to give notice 
but alto failed to implead an obviously necessary party, 
it would be impoMible to bold that then bad been no 
gross negligence. A.I.R. 1941 I.ab. 238^^43 P.L.R. 530 
OT199 Ind. Gas. H66. 


— S. 14— Proceedings carried on In wrosig 

Coui^ 

Although, where a person had initiated proceedings 
contrary to clearly expressed provisions of law, he can- 
not, in the words of S. 14, be regarded as prosecuting 
another civil proceeding in good faith, and therefore, is 
not entitled to claim the benefit of that section, yet 
where the procedure to be followed is not clearly indi- 
cated, a person carrying on abortive proceedings can 
claim the benefit of S. 14. A.I.R. 1036 Rang. 184.= 
162 Ind. Cas. 865. 


= S- 14— Good faith and diligence — Proceeding 

contrary to law. 

Proceeding contrary to a clearly expressed provision 
of law cannot be regarded as prosecuting another civil 
proceeding in good faith in the sense in which the words 
“good faith” arc defined in the Act. 

Thus if a person, against whom an orrfer is made 
under O. 21, R. 63, C. P. Code, instead of bringing a 
suit applies for revuion of the order, and brings a suit 
when his application for revision is dismissed, he is not 
entitled to the exclusion of the period for which he was 
prosecuting his application for revision. 120 Ind. Cas. 
236 = 7 Rang. 466-A.I.R. 1929 Rang. 297. 

8. 14 — IgBorance of Uw. 

Ignorance of law may afford a good ground for the 
application ofS, 14. 

A sued B who was an agriculturist in the Court at X 
on the basis of a bablkhataa on May 2, 1936. The 
transaction took place within the jurisdiction of the 
Court at X. The suit, however, ought to have been 
instituted in the Court at Y within whose jurisdiction 
the defendant resided, under S. 7 of the U. P. Agri. 
Relief Act. The plaint, after being returned on July 
13. >936 was, presented the very next day in the proper 
Court and was beyond limiution by merely two and 
half months: 

Held, that the plaintiff should be deemed to have 
been prosecuting in good faith the proceedings following 
the preienution of his plaint in the Court at X and 
was entitled to the benefit of S. 14, Lim. Act. A.I.R. 
1940 Oudh 412 — 1940 O.WJs'. 657=1940 R.D. 347 = 
1940 A.W.R. 325-190 Ind. Cas. 93. ” 

♦ 

— ■■ S. 14— IsBorasca of law. 

Ignorance of or tnattcotioa to the law by persons whn 
should be well aware of its provuions cannot be regar- 
ded as a boM fida mistake within the trope of S n 
A.T-R. 193s I.ah 56—145 TnH Cas 245 ’’ 



>99 


Boo 


LIMITATION ACT — S. — -8. Oood faith and dae ditigeaco. 


S. 14. 

Plaim presented in wrong Cf'iirt due to ignorance of 
provisions of newly passed An— Held, plaintiff shotild 
be deemed to have been prosecuting in due diligence 
and was entitled to ben''lit of S. 14. 1937 A. W.R. 140 = 

(* 917 ) A.L.J. 176-= 1937 K.D. i c 3=- A.I.R. 1937 All. 333 
= 168 Iml. Cas. 936. 

S. l 4 ~IgDoraDcc of law. 

Proc'-cdinc's coming under S. 14 must be such as are 
rccogniz' d by law as legal in their initiation, tiiough a 
party has rarri<d th-' proceeding to the wrong Court. 
It can hartlly be raid ihat a party wbo is proceed'ng in 
igtiorancc of law lias been proceeding with due diligci'ce 
or in good faith. The word '‘goo<l faith” connotes due 
care and at'cniion. 78 Ind. Cas. 482 = A.I R 1924 Pat. 
71G. 

S 14— Right to Institute suit in more than 

one Court — PlaintiGT s choice causing inconveni- 
ence to defendant — No lack of good faith. 

A plaintiff who has a right to institute a suit in more 
than One Court is not bound to consider the convenience 
of his opponent in making ids choice. If the unfortunate 
effect of that choice is to cause inconvenience to the 
defendant, it does not constitute lack of good faith on 
the part of the plaintiff in the sense in which that 
phrase is used in S. 14. A-I.R. tgsg Pat. 86=5 B.R. 
792 = 20 P.L.T. 893=182 Ind- Cas. 632. 

S. 14— Testa of bona tides— Plaintiff instituting 

suit in place convenient to him. 

If two Courts have jurisdiction to try a suit it is 
initially tlie privilege of the plaintiff to decide in which 
Court he would file the suit and the exercise of this 
option by filing it in a particular Court does not affect 
the question of jurisdiction or his bona fides- The 
mere fact, therefore, that the plaintiff instituted the suit 
in the Civil Court at a certain place because it was 
convenient for him to do so, does not iudicatc that he 
did not institute the suit in good faith. A.T.R. 1022 
Lab. 264= 144 Ind. Cas. 184. 

S. 14 (2). 

Application for execution made on last day of limita* 
tion and filed in good faith in wrong Court — Applica* 
tion returned and presented in proper Court next day; 

Held, that the application was not barred by limi- 
tation. A.I.R. 1938 Cal. 791 = 179 Ind. Cas. 160. 

-S. 14. 

Secdon 14 is not intended to apply where the suit 
has failed owing to the negligence and laches of the 
plaintiff and where that suit was not prosecuted in 
good faith. 62 Cal. 510=39 C.W.N. 6o6=A.I.R. 
1938 Gal. 377= *64 Ind. Cas. iii (a). 

' ' S. 14. 

Indulgence should be granted only in cases where 
error wai dn error that might be comcnitted by a 
reasonable and prudent man exercising due diligence and 
caution : 

Held, (bat applying this rule the plaintiff did not 
make such an error at to disentitle him to the benefit 
ofS. 14 in lodging the suit at J where the defendant 
had laxid and to where he originally belong^. He was, 
therefore, entitled to deduct ibe time spent in prosecu- 
ting the suit at J. A.I.R. 1938 Lah. 704=40 P.L.R. 631 
P‘181 Ind. Cas. 990. 


14— Circumstances jostifyiug either of two 
views as regards value of property. 

‘Good faith’ as used in S. 14 means ‘exercise of due 
care and auention.’ Where the circumstances are such 
as would justify cither view as regards the value of the 
property, the plaintiffs cannot be regarded as having 
acted dishonestly and without due care and attention, 
because they followed the view which was more advanta- 
geous to them. 1938 N.L J. io 7=A.1.F. 1938 Nag. 

300= I.L R. (1939) Nag. 422 = 179 Ind. Cas. 837. 

S. 14— Negligence of Pleader. 

Held, on facts iliat (his was a case of gross nfgli" 
gcnce, and that, tliertfore, the plaintiffs w-erc not 
entitled to the benefit ofS. 14 and the fan that the 
Court did not point out the mistake to the plaintiffs 
could not help them where ihcy had begun witl» a 
mistake caused by gross negligence. A.I.R. 1938 Oudb 
112=1938 O.W.N. 360= 1 73 Ind. Cas. 956. 

S. 24. 

Speaking generally, a negligence on the pan of 
Counsel cannot be relied upon by the litigant in order 
to support a plea that he was prosecuting an application 
in good faith though in a wrong Court witliin the 
meaning of S. 14, Lim. Act. 1938 0 .\V.N. 360= A.I.R. 
1938 Oudh 112 = 173 lod. Cai. 956, 

— S. 14(a). 

Time spent in prosecuting entirely unnecessary appli- 
cations cannot be excluded. A.I.R. 1938 Rang. 318= 
177 Ind. Cas. 923. 

S. 14 — Good faith — Persistence with suit in 

village Court and re-presentation of plaint to 
proper Court with delay — Benefit of section. 

Since, without the consent of the defendant, the 
village Court has no jurisdiction to hear suit beyond 
the value of Rs. 60, if in a suit hied in such Court, be 
refuses to give consent, the plaintiff should at once re- 
present his plaint to the proper Court. If he delays, 
that would be evidence of lack of good faith and he 
will not be entitled to the benefit of S. 14, Lim. Act. 
1937 M.W.N. 715. 

— — S. 14 — Plaint filed on last date of llmitatioD 
in Court having no jnrisdlction — Plaint ordered 
to he filed in another Court. 

A plaintiff who hies a suit on the very last date 
available to him under the law of limitation does so Bt 
his own risk, especially as the law does not make 
provision for extension of time except in cases coming 
under Cl. (2) of S. 14. Where the Court has no juris- 
diction to try a case, it has aJio no joris^ction to pass 
an order to the prejudice of one of the parties. Besides, 
the rule of equity can be invoked only in aid of a party 
who has been diligent ‘in persuing his remedy and not 
of a i^rson who, having postponed the institution of 
bis suit until the last date of limitation, institutes it in a 
Court which has no jurisdiction to try it. 18 P.L-T* 
250=3 B.R. 363=A.I.R. i937=Pat. 495=167 1 °*’* 
Cas. 941. 


Deputy Commissioner wrongly and without sufficient 
care moving Subordinate Jud g e Hold, S. 14 does not 
apply and time cannot be excluded. A.I.R. 1936 Labi 
857=167 Ind, Cas. 501. 
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■ ■ — S 14 — Nccrsbary ccnditson. 

l.t oriiei lhai S. 14 inay apply, U.i^ ploiiiliH d>uj.I 
»low ihat he liau used due care and aiieniion iu pro- 
secuting proceedings in a wrong Court and it mutt also 
b''»howQ mat the procc'dingt tailed for want of jurisdic- 
tion or a defect ol .1 like nature. The mere fact that 
tbeplaiutiiF raigni have huncfily believed that he could 
get all hr wanted by proceeding in a particular way is 
not fiiougli, 4t M.L.W. 138=^1935) M.W.iN. 107 = 68 
M.L.J. 487= A.I.K. 1935 Mad. 73i«=i56 Ind. Cat. 
640. 


Ss. 14, 15. 

Time spent in prueccuting a case in s.rong Court — 
Part of it in good faith —Time Irft from the original 
cause ot action after an order directing the suit to be 
presented to proper Court — Benefit of Ss- 14 and 15 
can be allowed. A.f.R. 1934 Nag. 145 = 30 Nag. L.R. 
294= 149 Ind. Ca*. 956. 

S. 14 - Erroneous advice of Pleader. 

Presentation of an appeal in the wrong Court on the 
tnirtaken advice given bona fide by a Pleader is a 
sufTjcirnt ground for excusing delay in presenting the 
appraP to the proper Cuurt. 14 Lab. ao6 = A.I.R. >933 
l^h. 541 = 34 P.L.R. 554 = 149 Ind. Cai. 968. 

— — S, 14 — Bona fide mistake of Advocate. 

Where the Advocate’s mistake is bona fide, the 
time ipenl in prosecuting a prior proceeding can be 
excluded. A.l.R. 1933 Oudh 231 = 10 O.W.N. 424=8 
Luck. G46S150 Ind. Cat. 533. 

— — S. 14 — Due diligence— Error which could have 
been avoided with doe care— Party acting on (he 
advice of pleader. 

The fact that a litigant acted on Uic advoice of a 
pleader will not improve his position if the error made 
ll BO patent that it would have been avoided with the 
exercise of due care. 6 LJ. 294 = 226 O.C. 39=51 
Ind. Cat. 590. 

—8. 14 and Art. 11— Doe diligence — Mistaken 
advice of pleader — Duties of Court. 

A party lumg under O. 21, R. 63, C.P-C. to csublish 
hit title cannot deduct the time spent in appeal or 
revision from the claim owing to the mistaken advice 
of hu pleader, and is bound by the advocate’s negligence. 
S. 5 leaves it to the discretion of an appella^ court 
to exclude the time wlicfc as S. 14 obliges a court to 
exclude lime if it finds a certain lUtc of lacu. 8 Bur 
L.T. 9i=8 L.B.R. 146=27 Ind. Caa. 829. 


in a wrong court under the advitc of i:.< pl-rto-i .11. d 

then rcprescuiocl ui the proper tovirl. ! A,;..). 71—3 
Ind. Gas. 79. 


14 FUing of plaint io Civil Court- Admio- 
monby plaintiff that BuU 19 cognizable bv ‘Revenue 
Court Return of plaint for presentaticii' .-o r^roper 
Court. ‘ * 

Cases are easily conceivable in which a parly maybe 

m (foubt as to whether a suit should be instuuted in a 
Civil or a Revenue Court. U a suit is honestly and 
with due care and caution instituted in one 01 suen 

Courts but at a subicqucni stage, it is found that a 

wUT.g Lr>;:t. had U in ciioicn, u cannot be doubled 
that ll an ndinijMon to that effect be made and the 
Court wiutii ha» no juriidicTiyn returns the plaint for 
preoetiidiKn t-j the propel Court, S. 14 of the Lim 
Act, which is couched in comprehensive terms will be 
applicable. ’ 

VSTicre a plaint filed in a Civil Court, could be 
construed ^ one for avoidance of a lease and for 
compcusaiioD ft- use and occupation of larid, and as 
the parties and the bubordinalc Court consln.ed it as 
a simple suit for arrcais ol rent by a land-holdcr against 
the tbekadar and the plaint was returned for presenia- 
tlon to the Revenue Court: 

Held, lliat there was no want ol good faith on tlie 
pan ol the pl.Ltiitifi who wss consequently eniitied to 
the benefit ol b. 14. (19327 A.L.J. 42i = A.l.R. 1932 
All. 377= 138 Ind. Cas. jod. 


^ uccaccQ ex pane 

agausst one defendant— Appeal— Non-service of 
notice on that defendant- Application for re-hoar- 
ing of appeal. 

A decree was pjssed in asuit for contribution against 

Mriam persous and the liability ol cacu of the ilefen- 
dauu w^ specified. ’1 he decree was ta par.o ugainsl 

one of them P. and all cxccpiing P appealed in va.n. p 

was made a party to the appeal but aolkc was not 
served on him. The plauiulf applied for a final decree 
and P tljca applied to the original Court to have the 
ex P^rie ciccjcc net aside. On ditmis^al ol ihig anplica- 
lion P appealed agamit the dechion and also appehed 
for re-hcaring of Uic apjreaJ agairut the original dieWn: 

Held, that the order of the Appellate Court dismis- 
sing the applicauon for rc-hcarir.g the appeal was cirone- 

ous; b. 14. Lim, Act applied, and at P had been con- 
testing a bona tide appjaatiou in the original Court 

to have h» case re-heard, his applicauon could not be 
dammed a»_too late. A.I.r. ,93^ ,^ 11 . 340=(i932) 
A.L.J. 257 — 54 A 1 I. 423 _i 4 o 


A litigant who lakes action without ukinn leaa 
advice « coiuuhi only a pracutioner of inferior sunduu 
»iuio« be said to Lave exercued due diligence wiihh 

Lr'i^l r* K » leader of ihl 

Bar and follo^ bis advice he cannot be said not ti 

diligence merely because the cour 
holds that the advice was wrong, a'ti PLR 

— 8 . M-D- dmg««^Aetlii. « 

^la wUIopwatetosave limiution in a ca« 0 

bon fido miitako lucfa u where • pUiat b prMtr 

T. D—a#. 


- — S. 14-Inatitutioa of Suit In wrong Court 
Ihrou^b UAOcr-valttatlqBo 

Where a suit has been instituted in a wrong Court 
owing to undrr-valuaiion, the plaintiff may invoke 
the provuious of S. 14, if fie Lad acted bona fide and 
bad not intentionally under-valued the suit. 36 C.W.N. 
32C— A.I.R. 1932 Cal. 504=138 Ind. Gas- 349. 


— S. 14 — G«od faith — Uoder-valuadon. 

S. td of tbe Act had no application «A'herc 

it wai found ai a fact that the plaindtT. was not sicOag 
in good faith in uoder^vmJuiog properly and iniutu* 
ting the auii and proaeruting it m the Munsif*| Gouit. 

PeH.ee. ^—53 Ind. Caf.99da 
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S. 14 — Good faJth^Ubder va'nHtion not 

waotoa* 

Where thrrc IS nothing (o thow a deJib<ralft or 
reeklevs (inder-valuatiou, S t4 will apply. 17 O.C. 
2io=2j Ind. Ca$. ^03 

— S. 14 Good faith — Form of appeal miotahcn 
by rea&ou of uodei .valuatioa io plaint» 

Where a deft, hag Urn milled in grlcciing forn> of 
apj)eal owing to a wrong valuation in Uie plaint be is 

emulecl loihebcrefitof S. >4of ibe Lim.iation Act. 

18 Ind Cds. 92 (Oudh) 


— J-S. 14— Time taken In prosecuting the previous 
Suit in good faith aud due diligence should he 
excluded. 

A perion Hied an objection petition claimuig certain 
pri'p^riy as Ins own and icckiiig to have it excluded 
fratu atuichriicrit 111 exeCutioQ of a decree. The claim 
Was rctuncd wticicupon he filed a suit to ettabluh 
his titic. 'I he suit was finally ditmitted by the High 
Couit at it contidiTid the applicaiiuii at one under 
S- 17 iigainsl which order they held that the applicant 
tlV'uld liavc preferred an appeal and not filed a tuil 
referred to. llic applicant therefore filed the appeal 
but the appeal was time^borrcd: 


S. 14— Good faith— Rccklesfl t*aluatioti— Effect 
of. 

If a plainiifT relict on S. 14 he mutt prove that be 
pros-cuied the previous proceeding in good faith fi.e.) 
Wiih due care and attention. So when a perton 
recklciily uiider*valuei bit claim and prosecutes the suit 
la a wrong Court, he is not entitled tc the benefit of 
b. 14. 14 Ind. Cas. 06 (Oudh). 

S. 14 (a). 

High Court judgment -Dismissal of appeal to Privy 
Council— Applicauon for review: 

Held, that ihe period between the granting or leave 
to appMl and the Privy Council judgment could not be 
^eluded under Ss. 14 (a) a. there were no ground, for 
believing that an appeal lay to the Privy Council as a 
matter ol law. A.I.R, 1934 Cal. 171 = 36 C.W.N. 40= 
«44 Ind. Gas. 561. 


S. 14— Negligence, effect of. 

The benefit of S. 14 cannot be claimed by parti 
Srh S negligence, laches, inaction or b; 

ini V? «o=A.I.R. ,93a Oudh 220=1 

InOs C&i* 149* 


carelessness i 

not eneliled to benefit of S« 14. 

S provisions c 

S. 14 undoubtedly apply to proceedings under .S.Jii 
Land Ri^nue Act of 190,. In oXr wonls. wh" 
a party is requi^d to iniiimte within three month 
a suit m Civil Oimt for the determination of tud 
a quesuon ^d he does mstitute such a suit and pro 

diligence he shall have the righi 

Court in which hc®ha 
instituted the suit has no jurisdiction, to obtain ih 

wension cont^platcd in S. 14 when proceeding h 
the Court wbi^ has junsdicUon. 18 Orc. 343 am 
4 O.L-J. 553, held no longer good law 

But it mmt be shown that ibe party can be grante< 

Sis of great carclcssne» 

^ ® reasonable and prudent mai 

diligence and caution, the party is no 

r^Toudht ° 93»-A. I.R 


•5. 14 — Negligence In prior proceeding. 

A pl^ntiff cannot invoke the aid of S. 14 to brii 
to claim within limiuUon for the simple reason thi 
toe proceedings in insolvency failed not for want i 
jurudiction or other cause of a like nature within tl 
meting of S. 14 but on account of the plaintiff 
Qcgl^wce in not efi^ting service of nodee of the ordi 
■dmuting his peddou on the defendant occording 1 
191 Iqi^. Cas. 55**A.J.R. 1^31 Nag. log. 


Held, that as the claimant u-as diligently prose* 
cutmg Ins case, hence time taken in suit ought to 
be excluded. A.I.K. 1930 Pat. 307=199 Ind. Cas. 660. 


— S. 14 — Application to kuc as pauper, mala 
fide — Its rejection —Cuttxt.fec paid on date when 
bait was time'bai'rcd. 

Where an application to sue as a pauper if mala 
fide and is rejected under O. 33, R. 7 (3j, Civil P.G. 
and on applicant's paying court»lcc the luii is re* 
garded as filed on ihe date on which couft.<ee was 
paid, S. 14 does not apply and the period duiiug 
wJiich the applicant was prosccuibg bis pauper 
appUcatiuii cannot be deducted. A. 1. R, 1939 Ual. 
394=1 L.R. (1939) 2 Cal. 68=43 C.W.N. Wl6=69 
G.LJ. 420=184 liid. Cas. 345. 

— S 14 — Good faith and diligence— Pauper 
application. 

Where an application for leave to sue as a pauper 
has been dispo.cd of and dismissed and where, 
moreover, it has been found that the application w** 
made in bqd faith, any payment of Courufees made 
ihercafier cannot operate retrospectively for the pur- 
poses of calculation of hmitation. 118 Ind. Cas. 687 = 
12 N.LJ. 69=A.1JI. 1929 Nag. 268. 

— S. 14— An appelbuit acted bona fide In prefer* 
ring bia llrst appeal, there waa solficicnt caus* 
within S. 5— His second appe^ therefore will be 
protected* 

A revenue officer rejected the application of appel* 
lant to adduce further evidence and made final order 
making correction in the record as against appellant. 
Appellant first appealed against the portion of the 
order rejecting his application bclicviog l^nafide that 
he would thereby get the whole relief that be wanted. 
J'hc appeal, however, was dismissed. About 17 ®f 
18 days after the appeal was dismissed be again 
appealed against the oiber portion of the order wher> 
by correctiutt in the record was made agalrut him. 

Held, that S. 14 constitutes sufficient cause within 
the meaning of S. 5 but that section would entitle 
one to the deduction of the period during which the 
fult or proceeding was prosecut^. A.I.R, 1917 P.C. 
156, ReL OD. 

Held, futher, that S. 14 is not exhaustive of all 
the circumstances that may coiutituie sufficient cause, 
in Ibis case as the appellant acted bona fide in 

J irep^ing bis first appeal there was sufficient cauM 
or him for not preferring the present appeal within 
Ume. And this case is fit for the Court to exercise 
its discretion under S. 3 since the 17 or 18 days that 
etepsed between the ditmiftaj of the first prefer^ 
ring of the present appeal is not a period vdiicb Ckg 
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be called unrcaKunable or which would ihovv that there 
was any want of diligence on the part of the appellant 
in prefeinng the appeal, iig Ind. Cat. 363=33 G.W.N. 
76 ®=A.I.K. igag Cal. 240. 


*— S. 14 — Error of judgment. 

Mere error of judgment » quite a different tb fig 
from bad faith. 112 Ind. C>u. 715=1929 A<LJ. 73, 

^—8. 14— Bona fide claim. 

A plaintiff obtained a decree for rent which was 
reviled in appeal on the ground that provUion* of 
S. la, Rangoon Rent Act, were not satisfied. In Trial 
Court no specific issue was raised on the point. Plaintiff 
•ued again for the tent. 

Held, that the platnilff was entitled to deduct 
the whole time required tor the pievious suit as he 
was bona fide litigatmg bis claim throughout that 
period. 117 Ind. Ci^. 52=6 Rang. 6gi=A.l.R. 1929 
Rang. 55. 


S. J4— What Is a bona fide claim. 

In a suit by some trustees of a mosque for removal 
of ill manager and for the appointment of a Receiver, 
the manager (defendant) claimed that the suit was 
not maintainable and that the mosque owed him 
considerable sums of money which he bad spent out 
ot hii pocket. An issue was taised as to the amount 
payable to or by the manager and the Trial Court 
found on evidence that ibe manager was entitled to 
be paid a sum of Ks. 3,302 from the mosque and 
directed the Receiver appointed in the suit to pay up 
the said sum. The manager thereupon brought a suit 
for recovery ol the amount found to be due to him 
d’ ducting the amounts actually paid by the Receiver 
appointed in the previous suit. The trustees pleaded 
that the suit was barred by limiutioni 

Held, that the manager was entitled to exclusion of 
the time spent in the prior suit and in appeal therefrom 
under S. 14. 73 lud. Cat. i3g=A.l.K. 1923 Mad. 

347-44 MsUj. 179. 


o^iur ouDormnate J udge who, alter enquiry, held 
that the suit was for possession by ri-dempiion of “land” 
as the property m suit was initially land and its 
character had not been changed by anything alleged 

thereon by the defendant. He, 
tbcrcforc, returned the memorandum of appeal for 

p^iemation to the proper Coutt. The next dny, the 
appellant filed the appeal in the Court of the Dis- 

the presentation was not within time. 
The appellant claimed rrdu.tion of the time spent by 
him m prosccuimg h.s appeal in the Court of the 
ScDior Subordinaic Judge under S* 14, 

provisions of S. ,4, Lim. Act. applies 
to this case as the reasons given by the appellant in 
8».5>pori ol his conirntion that the property in suit bad 
Chang* d tti character were not such as could sum- 
manly be rejected. It had not been shown that the 
appellant had any motive for filing the appeal in the 
Court of the Senior Subordinate Judge; he honestly 
believed that the appeal lay to that Court. 106 Ind. 
Cas. 8 i 2=A.I.R. 1928 Lab. 136. 


». 14. 

Where the decree on the face of it shows that 
It has been pas*cd by the Court of the Suboidinatc 
Judge, there have been two previous execution pro- 
cceding., buth in the Court of the Subordinate TuW 
and some money had been realised, and the heading 
of the decree showed it was one of the Subordinate 
Judged Court; but still the decree-holder filed ihe next 
execution application in Munsif’t Court and re-filed 
U in proper Court, beyond Umiution: 

Held, that the decree-holder was not entitled to the 
protection of S. 14 as such an act cannot be said to 
be done with due care and attention, loi Ind. Cas. 
674=8 P.L.T. 56 i=A.I.R. 1927 Pat. 256. 


S. 14— Salt against wrong person. 

m computing the period of limitation for a suit 
against the Sccretaay of State, time ,pent in 
conducting a suit wrongly filed against Traffic Manager 
instead of against Secretary of State cannot be deducted. 
96 Ind. Cas. I44=A.I.R. 1926 Lab. 372. 


—8. 14. 

Where a plaint is lemrncd for presentation to 
proper Court, and the order returnbg the plaint is 
appealed against, but before the decision of the appeal 
the plaint is presented to the proper Court, the p>riod 
required fur the prosecution of the appeal subsequent 
to the presentation of ihc plaint to the proper Court 
cannot be excluded under S. 14, as the plaintiff cannot 
be said to have proiecutrd bis appeal in good faith. 
116 Ind. Cas. 509=25 N.l R. 99-A. I. R. imn 
Nng. 2ig. 

8. 14. 

Where an application for review it admitted to a 
hearing and there is a reasonable ground for review 
Inasmuch as the Court had referred to sutements that 
were not a part of the record of the suit, the applica* 
tioD Is prosecuted boom fide and the period should 
be exempted. A.I.R. 1917 p.C. 156. Foil. u6 Ind. Cas 
3t5=A.I.R. 1928 Lah. 9^. 

-^8. 14—8. 14 applies wbca tbe aolc Is filed Is 
A %rroag Court la good faith. 

A suit for redemption the valne of which for the pur- 
poaea of luriadlctkm wsa Ra. gg, vraa dectWd against 
last who presented an app^ to t^ Oewt of 


8. 14— Mlatako In jadgmrot. 

Where a suit it decided under C. P Code, O. ry 
R. 3, but by mistake R. 2 is mentioned in the judgment 
instead of R. 3 and the party is misled by this and 
wastes hi* time in seeking for re-hearing and after 
limitation for appeal is over, files an appeal, he can 
apply to be excused for the delay. 86 Ind. Cas 356= 
A.I.R. 1925 Oudh 495. 

S. 14. 

A claim cannot be said as not bona fide when two 
Courts concur In decreeing the claim, although tbe 
final Court of appeal holds the decree to be erroneous. 
86 Ind. Cas. 130 = 29 C. W. N. 202=A. I. R. 1925 
Cal. 456. 

S. 14 * 

Where the defendanu were recorded in the revenue 
record as tenants under the plaindfis* 

Held, that the plaintiff’s action in attempting to 
secure Uicir rjectment as tenants cannot be held to 
have been other than a bona fide proceeding even 
if their evidence was itigmatiaed by the Revenue 
Couru as false. 84 Ind. Cas. 733=6 L.L.J. 522=26 
p.^. a 7 =A.Ml. tp 2 i L^.864. 
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S. T4 Good fnisb w£is held not to be 
e6tab)i:>hc<) on the facts. 


il.' si;il was pro'^' cut' <1 in wrong O.tirt ow'i-g 
to phi .(iirs in )>!vini thsi accvunti li.id b.'<n 

m.idc 1 . u ul.ic}. f.'UiuJ i>) L-c iii.trnc- ano was left 
unaiiiMj-rd ;.i tl;r pluiiii v/ttcu ii w..'- pt'*s>n(td for iho 
first tiM' i:. tilt* ri'lit tou.'t; and ilioiihSi llic maii.i- 
x\as brou,, ,1 p OTiijiiciili/ ti> liic |>iaiutiti'f iiOtifc wl (;i 
the plciuil tvaj araiii lecinicd u» iuni and il was pracri- 
caiiy ilir nn!;. mailer oifCinscd in bis appeal • ai'd tbe 
plauitiT vvac very rvJuctanl to make up his' miritl lo 
amcfi'i ill'.: plaitit and al>andun ihc alK'<jatio]i that Ui to 
had been a seulciiient of accounts* 


Held. It II the allcgaiion was made dclilHrauly in 
me hf pc f.( c-lat)lishiiig laicr on an alKgation cf f.icl I'.at 
had [.iceti h uud to be untrue and was now adiiiiticd lo 
be umru'* ; and that whatever may he the full cxici.i of 
the meaning ..J ‘ good faith’’ in S. 14 it cannot <.v*r 
conduct <.f that sort. 74 Cas. 317=8 N.LJ. 76= 
A.I.R. 19^3 Nag. 241. 


S. 14 Good faitb and diligence — Dona hde 
mJaCake. 

Where an application was made under S. 1.^4, C. P* 
Code under a bona fide mistake- instead of filin'^ suit 
for money wrongly paid under a decree in a previous 
suit, time required for proseculini the application vva» 
excluded. 71 Ind. Gas. 42 = A.I.R, 1923 Nag. 94. 

— — S. 14. 

Phe inti-rpreiation to be put upon the icciion must be a 
wide one. ‘Limitation would wiiliout doubt remain in 
•utipense whilst the plaintiffs were bona fide litigating 
for their rights in a Court of Justice”. 73 Ind. Cas. 
139’“A.I.R. 1923 Mad. 347 = 44 M.L.J. 179 

— S. 14 — Execution application by one of several 
decree-faoldeTS. 

When appli cation to execute a decree was taken by 
only one of the several decree-holders and it was dis- 
missed as not in accordance with law and subfcnii'-nily 
all the decree-holders joined in the application it was 
held that the previous application \^'as prosecuted in good 
faith and the second application is not time barred 
C2 Ind. Cai. 507 = 15 S.L.R. ii^A.I.R. 1921 Sind 13. ' 


S. 14— Error of law. 


for return of the plaiut and the date oficprcsenUlion 
siiould not be excluded since ihc plaintiff did not prose- 
cute the suit with due diligence as required by S> 14 of 
the Limitation Act and she vsaited for three months to 
apply lur a return of ilic plaint, ih A-L-J. 429*‘45 
It'd. Cas. 991. 

S' 14 — Execution — Dismissal of application for 

transfer — Subsequent application for attachment 
— Appeal and occosd appeal. 

T he time fur pref-.-rring an appeal and a second 
appeal against an order refufing the ii amfcr of a decree 
sli'iuld not be dediicicd so as to save limitation for an 
ex‘ cuiion appiicaii«..i foi the abetment ol the judgment 
dcbtoi’* properties. The second application being more 
than 3 years from the date of ihe first application, ii 
barr<d by time. S. 14 of the Limitation Act is not 
applicable to such a ca.tc since there is no bona fide 
rautakc in persuing a wiong remedy or no want of juris- 
diction in the Court in dealing with the first application. 
33 M'L J. 682=45 Ind. Cas. 4(0. 

S. 14 — Good faith — Stut in wrong Court. 

Where plaintiff acted iu good faith and neither the 
rourf nor the defendant objccicd to the cognizance of 
(he suit he is entitled to the baiefit of S. 1.4. 15 A.L-J. 
573=40 Ind. Cas. 447. 


S. 14— Good faith — Deduction of time — Eject- 
ment — buit by some co-owners other co-owner’s made 
dffcndanis setting up their own !itle~Dccree in their 
favour by first c^'iirt, set aside on appeal— Fresh suit. 

Some of the co-sharers in a Dayabhaga joint family 
sued for a declaration that purchase in the name of a 
widow was benaxui for themselves and the other co- 
sharers whom they joined as defendants. The latter 
associated tlicmsclvcs with plaintiffs and asked for an 
adjuriicaih'n of tlieir right to a one-third share imd a 
distinct issue in respect of their claim was without 
objection raised and decided and the court made a 
decree on aoih April 1903 in favour of both co-sharer 

defeudants. But on appeal the decree 10 far as it was in 

favour of the co-sharer defendants was set aside on aand 
February 1904 on the ground that not bej^ plaintiffs 
they could not be given any relief in that suit ; *od the 
co^barcr defendants, thereupon on 14th Novembw 
1904 instituted a fresh suit for recovery of their frcib 
share. 


^ A proceeding may be treated to have been prosecuted 
m good faith even though it was founded upon an error 
oflaw. 45 Cal. 94 (P.C.), Foil, to All. 587, held 
obsolete. So, where a plaint is returned under C. P. 
Code, O. 7i R* to, for presentation to the proper 
Court, the period spent in the first Court may be 
excluded, in a proper ease. 61 Ind. Cas. 203=24 O.C. 
*37— 8 0.L'J. 76=A.I.R. igai Oudh too. 


Held, that though limitation began to run agaimt 
them from January 1892, it remained in suspense wmUt 
they were bona fide litisaling their rights in the previous 
suit and this suit was therefore not time-barred. 
C.W.N. 326; 35 Cal. 209, Affirmed. 43 Cal. 66o=so 
C.W.N. 522=24 C.UJ. 1 = 30 M.LJ. 5a9-(«9‘®^ ‘ 
M.W.N. 332=20 M.L.T. 10=3 L.W. 47i = i8Dom. 
L. R. 418=33 Ind. Cas. 452 (P.G.). 


S. 14— Good faith — Bona fide prosecution of 

suit. 

A suit was filed in the S. C. Court for contribution. 
The plaint were returned for presentation to the proper 
Court, but plaintiff filed a revision in the High O-uirt 
agaimt the order of return. The revision was dismissed, 
rhrec months after the order of dismissal plaintiff applied 
for the return of the document whicli was returned 15 
days after Uic application on which day the pisunt was 
presented in the proper Court: 

Held, on the above facts that it was not a valid presen* 
\fUoii the interval of time between the appliration 


S. 14 — Dne diligence. 

A person who claims exclusion of time during whith 

former proceeding was pending must prove first 
e bad prosecuted the former proceeding with 
iligcuce and secondly that the former Court had bwn 
nabic to entertain it from defect of jurisdiction or otbef 
auS'-: of a like nature. Wiierc therefore, cadi of the two 
laintiffs in a suit came into a court originally to 
rparaiely in respect of a contract which gave 
>int but not several right aq|l their error W8« 
ut to them and they were given every opportunity o* 
sctiiying it, but they elected to proc^ w>tb their Wtl 
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8io 


as then frames 1 aud by the time they were dUmiised on 
the ground of nou-joieder the period of limitation had 
expired. 

Held, that the plaiotlffi had not exhibited that degree 
of diligence which alone could entiilc tlicm to ihc 

benefit of S. 14. i() P.R, i888> Foil. 41 P. R. i9iG=:33 
PW.R. 19,6=32 tnd. 4Q7. 

S, 14 — Good faith — Absenco of fraud. 

Whether a party acted in good faith in S. 14 is a 
mixed question of law and fact. When a plaint is 
presented in wrong court on the Inst riny and returned, 
was later filed in right Court, held the plaintiff is not 
entitled to benefit under the section as the error was 
not one that would be committed by a reasonable and 
prudent man acting in good failli with due dilig^nre. 
A Court can grant the indulgence allowed by S. only 
where the enor is one that might be committed by a 
reasonable and prudent man exorcising due diligence 
and acting in good faith. Mere absenct- of baud is 
no ground for exemption. Where plaintilT filvcl a suit 
in a Sub-fudge’s Court which should hrive been filed in 
a Munsif^s Court on the last day of limitation, and tlic 

E lainl on being returned was filed in the latter C<iurt, 
cld that the plaintiff cannot get the benefit of S. 14. 
3 O.LJ. 387=19 O.C. 367 = 35 Ind. Cas. 702. 


suu inineuted m the Subordinate fudge’s Court was a 

r ’he suit instituted 

K the plaint filed in 

IiS ci'79'"'“ ' (* 9 '^ 9 ) 6 A.L.J. 741*3 


T^ent Act, (XVI 
by Inicrvenor to eetabUsh 

iit.e fn a civil court. 

D sued C, for rent of agrirluUural land alleeinc C 
to be his occupancy tenant. C, pleaded that he was 
not the tenant of D, but of B and others. B and others 
were accordmoly added as defendants to the suit Th^ 
suit was decided by the Rent Court of first instance 
apa.mt B and othep. C. the tenant, appealed to the 
Co Rrtor. B and others did not appeal to 'he 
Colirclor, hm when C’s appeal was disniiwd, annealed 

the 

2Hth Ma/fh 1R95, disn^ssed this appeal. B and 
oilurs then brought a suir in ihe civil court for 
declaration of their title. The suit was filed on the ^rd 
Aui UM, i8tj8. Held that rhe suit waji harred by 
limiiation. Whatever mifihl have been the case with 
B. C and 0‘hers, though perhaps acting in good faith, 
did not prosecute the former prorrrdings in the Court 
of Hevenuc wirh due diligence within the mcanins of 
Ss 14. (1901) A.W.N. 123^23 A, 434. 


Sb. 14 (2) and 15 (i) and Art. iS^Good faith 

The appellant obtained a mortgage decree against 
respondents on ijih October 1900 for sale: thedccice 
was made absolute on t2th August 1902. The mortgaged 
property was sold on the 25th June 19,16, and a portion 
of the decree was reali*z<'d. On 24^1 July 1906 one of 
the Respondent instituted a suit for a declaration that 
the decree was not binding on him. The suit which 
was dUmissed by the First Court was decree d by the 
first appellate court, on 30th April 1907. Tliis deerre 
wan reversed by the second appr;jl on Bih July 1908. 
On Bth December 1909, the p.-'-ent anidication for 
execution wa^ niatlc. On objection as to liniitaunn it 
was urged that the mortgaged decree w:is in abeyance 
from 30th April 1907 to 8th July 1908 and llial time 
should he excluded. Held, that tlie appellant could 
not claim the benefit of S. 14 (2^ or 15 (i) at it was 
not a case of bona fide proceedings in a wrong court 
Or of the Slaying c^f i\ dec ree by injunclion. Even on 
general principlci of equity the time could not be 
excluded. 10 iud. Cas. 21 (Ouclh). 

— S. i4’^Pre«emption suit instituted la Subor«> 
dioate judge’a Court— Plaint returned for preseo« 
tallon Co the Muuslf-^EsciuBioii of time-^lioua 
lide rniitake. 

The plaintiffi instituted a suit for pre-emption on the 
last day cflimitafinn in the Court of the *Subordin.ate 
Judge. The plaint v/as admitted, hut on an objection 
by the dercn(l.ini8, it was returned for pre^entaiion to 
the proper court. The next day it was pre^rnird to 
the Munsif who adnulled it and decreed the suit on the 
merits. The subordinate Judge on appeal dhniiascd the 
si4^t, holding that the plaint had noi Ixen hied in the 
Subordinate Judge*! Court under a bou fide mistake. 
Held| that the question of bona fldcB 10 this case was 
not a qursiion of fart but was one of legal inference 
from facts, and that it was nianifest from Uie conduct 
of the pvties that the mistake was boaa fide. S. 14 of 
the iJinitation Act was applicablci and the plaintiffa 
were entitled to ntclusioo of the time during which 
they had been prosecuting the proceedings in the 
Subordmate Judge's Court. Held^ furtbcfi that the 


S. 14— Good faith Has to be decided on facts. 

What amounts to good faitli is to be decided on 
the facts of each case. 9 S.L.R. 167 = 32 Ind. Cas. 6:6. 

S. 14 — Good Faltb — “Due diligence”. 

Meld, On the facts thai the plaintiff zrtt-H in good 
faith and with due diligence up to 22rid July 1913 
wh-T the plaint was rciurnrtl f. r prescmaiion to the 
proper court l..ut after the date J.e did noi, and 
failed to satisfy the rrquircmrins of S. of the 
IJmitaiion Art. 51 I’.L.R. 1915-54 P.W.R. lOir,* 
28 Ind. Cas. 347. 

S. 14 — Ooas to prove good faith. 

A person who claims to come within S. >4, Lira. 
Act has to show that in persuing this remedy in other 
protrerdings, he acted in good faith, the burden of 
thowiiig l.trk «>r good faith it tHjt on Iii* opponent. 

1 hi. is m.vle rkar by O. 7, K. fi. Civil P, C., and 
S. 103 . Lvi. Act. {tfi 37 ) t937 M. W. N. 4(i5-A. I. R, 
1941 M.ttl. 3 19— 53 M.L.W. 164— it)4i M.VV..N’. 125-a 
(1041) 1 M.L.J. a57-=I. L. K. (1941) Mad. 347—19.1, 
Ind. Cas. 328 (h.lh). 

S. 14— Finding about ‘due diligence’ Is finding 

of fact and binding in second appeal. 

S. 14 allows exrhisioii of that period only duri-ig 
which the plai'^tiff h.s been proseruiing with due 
dil gC'ice, another civil proceeding. 1 he fiti<Iitii' by the 
lower appellate C-urt holding ih.n jh<* plaintili liad 
not succeeded in showing that he acted with iJue 
diligence •' prsma facie a fitidii.g of fact and is 
binding in second appeal. ( 1946; 1946 O.A. (C C.) to 

= A.I R >91^ Oudb it6. 

S. 14. 

Question whether plaintiff acted with due riiligrnce 
is a mixed question of law and fact. A.I.K. ly^Q 
Lab. 704—40 r.l..R. 631 — 181 lod. Gas. s'lo. 




LIMITATION ACT— S* 14 ~ 9 * Defect of jurisdlcdeii* 


S. 14. 

— (Smith, J., contra). The question of 
good faith under S. 14 of the Lim, Act, is a question 
of fact. 

Per Smith, J.— It is a mixed question of law and 
fact. A.I.R. 193O Oudb 100=1938 O.VV.N. 257=14 
Luck. 4“i73 Ind. Ca*. 648. 


9. Defect of JorlfidictioB. 

■■ *4 ^*) — Execatioo application dismifieed on 

Croaod that doeree was superseded by that of 
High Court — Disoaieaaly if due to defect of 
joriedictloa. 

If an application for execution of a decree was 
dismissed on the ground that the decree was not in 
ntistence, having been superseded by the decree of the 
High Coun on appe-«l, the dismi sal was not due to a 
defMt of jurisdiction os to a defect similar to a defect of 
jurisdiction. The decree-holder, ibercfore, is not to 
entitled to exclude the time spent in prosecuting that 
we^tion application in computing the period of 
limitation for a subsequent execution application. 
A.I.R. 1949 Pat. 117. 

S. 14 (•). 

Petition by creditor to adjudicate debtor as insolvent 
dismissed as alleged act d'd not constitute act of 
insolvency— Execution application by creditor against 
debtor: 

Hell], that the time spent in prosecuting insolvency 
petitiori cannot b* excluded hriily because the reliefs 
in the insolvency petition and the execution application 
cannot be said to be the same and secondly because 
the insolvency petition cannot be said to have b»cn 
dismissed by the insolvency Court as a result of its 
inability to entertain it for “defect of jurisdiction or 
other cause of a like nature." 

(Difference between execution application and peti- 
tion for adjudication of debtor as insolvent explained.] 
A.I.R, 1914 Lah. 136 (i4i)=I.L.R. (1944) Lab. 451 
217 Ind. Cas. 65 (F.B.). 


St. 14. 

Suit under O. 21, R. 103, Civil P.C.— Order in claim 
case — High Court refusing to interfere: 

Held, that limitation runs from date of original 
order and not from order of High Court — Section 14 
docs not apply as High Court’s refusal is not due to 
defect of jurisdiction. A.I.R. 1944 Pat. 225=23 Pat. 
14=11 B.R. 243 = 218 Ind. Cas. 73. 


—8. 14 (a)— ApplIcabUlCy. 

S. 14 (2} of the Limitation Act is available only where 
there was initial want of Jurisdiction. I. L. R. (1948} 3 
Cal. 334=A.LR. 1948 Cal. aa6. 


— ■ S. 14 — Dafect of jnrisdlcdoa exiatiog at begin- 
■Ing or occurring at later stage. 

A Court may have no jurisdiction at all to entertain, 
that is to say, to embark upon a particular suit. ^ 
it nay have jurisdiction te entertain it at the outset, 
but a defect of jurisdiction may occur, at a later stage. 
In that case, it will, from the moment when &e 
defect occurs, be unable to entertain the suit. Whether 
the defect ensti al the begin oiag or whether it ooeqn 


at a later stage, the requirements of S. 14 are equally 
satisfied. A.I.R. 1943 All. 162= (1943) A. L. 1. 69= 
1943 A. W. R. 62 = 1. L. R. (1943) All. 467 = 207 Ind. 
Cas. 571. 


S* 14— Ob]ectioii to jurisdiction taken — Court 

acqalriDg jurisdiction during pendency of suit 
but after expiry of limitation for salt— Plaint, if 
should be returned. 

Where objection to the jurisdiction of the Court was 
taken under S. 7 (a) of the U. P. Agri. Relief Act. but 
the Court acquired jurisdiction during the pendency of 
the suit but at a time when the limitation for the 
institution of the suit had expired and it was established 
that the suit was prosecuted with due diligence and in 
good faith: 

Held, that the original plaint did not become time- 
barred and the Court could not return the plaint for 
presentation to proper Court under O. 7. R- to, Civil 
P.C. In any case, the plainiifT was entitled to the 
benefit of S. 14, Li'm. Act. 1940 O.W.N. 1212—1940 

R. D. 59o=A. L R. 1941 Oudh :6i = t94i A.W.R. 3= 
16 Luck. 402=191 Ind. Cas. 708. 

■ ' ' S. 14 — Want of jurisdlctioa, If should exist 
at date of sole. 

The want of jurisdiction or other cause of a like 
nature referred to in S. 14, need not be in existence 
at the very institution of a suit. All that the law 
requirn for the applicability of S. 14 is that the Court 
in which the previous proceeding is prosecuted should 
be unable to entertain it from defect of jurisdiction or 
other cause of a like nature. Want of jurisdiction or 
other cause of a like nature may arise at any 
a suit or proceeding atid, it upon dial basis, the Court 
in which the suit or proceeding is being prosecuted 
arrives at the conclusion that it cannot entertain it and 
makes an order accordingly, the condition laid down 
in S. 14 is sufficiently fulfilled. A.I.R. 1940 All. 145^^ 
('939) A. L.J. 1075=1939 A.W.R. 875=187 Ind. 
Cas. 336. 

S- 14— *Court la other proceeding erroasonsly 

bolding that It had no jarlediciion. 

Even if the Court, in the other proceeding, erro- 
neously decided its inability to entertain tJ»c question, 

S. 14 would apply. In such a case, it is not open 
to the second Court to say that there was no want of 
jurisdiction in the first Court. A.LR. 1943 Cal. 46o'- 
76 C.L.J. 183 = 209 Ind. Cas. 71. 


14. 

The time spent in prosecuting a suit in a Court 
which has no pecuniary jurisdiction over the sulj^* 
matter cannot, under S. 14, be alJowed in computing 
the period of limitation for a suit under O- at, R- 6j» 
Civil P.C. Hence, in a case where the suit is filed in 
the Court of a Munsif 00 a valuation which is found 
to be a gross under-statemeot of the value of the 
property, the time spent in the Munsif’s Court caimot be 
allowed in computing the period of limitation for filing 
the suit. 34 Pat. 46s=A. I. R. 1945 Pal. 369-86 
P.L.T. 245. 


14. 

Plaint returned for presentation to proper Court fw 
want of pecuniary Jurisdiction— Plaiatin striking off 
part of claim to bring it within jurisdiedon and 
representing amended plaint op date when suit 
dme-barred} 
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Held, thatjuit must be deemed to have been insti- 
tuted on date of representation and was barred— 
Plaintiff could not claim benefit of S 14 AIR. 1940 
Mad 689= (1940) I M L. J 59^*51 M. L. \V. 471 
^(^ 94 ^) M.W.N. 862=194 Ind. Cas. 646. 

Reversing A. I R. 1939 Mad. 397. 

"~S. 14 — Return for went of peconiury jusrls- 
diction — If delay could be excused* 

V^hcre plaint i4 presented to the proper court but is 
sent by that ^ourt for tiial to a court uhich, lor want 
of pecuniary jurisdiciion. retiirned die plaint, suit when 
again represented must be tn*aird as a coniiiiuaiion of 
the suit 18 PAV.R* 1916 = 33 Ind. Cas. 8o8* 

14* 

Where the suit fails for v/ant of jurisdirtion m the 
Court and is, on the ord^r of the Courts returned 
for presentation to the proper Court, S 14, Lini Act, 
applies A l R. 1040 Sind i25=l.L.R. (1940) Kar. 225 
^tgo Ind, Cas* 328. 

S. 14. 

Where a suit for refund of naarana by the lessee 
against the lessor is filed in a Court of Smad Causes 
and ll*e Couit returns the plaint for presentation to the 
proper Oiurt on the gr<Kind that il has no jarisdinion 
to hear the rase, the plaintiff is entitled to ihe benefit 
of S. 14. A I R. 1935 All. 750 * >935 R D. 345 “(> 935 ) 
AL.J. 966 — 1935 A.W.R, 818 — 155 Ind. Cas. 1092. 

S. 14. 

Previous execution appHration not 10 accordance 
with law— Court discovering defect; 

Held, that ihc executing Court in thi* rase was not 
one that did not have jori.diciion to execute this 
decree. It had juri«diciion. but the decree holder 
failrd to move the Court in acrordanre with law. 
Section 14, therefore, had no applicaiion to a case 
like this. A. I. R. U<I 37 J Mad. 76 o=(i9;j7J M. W. N. 
:J 55 ” >74 Inti- Cas. a8. 

8. 14. 

Suit filed in Ronibay Small Caunc Court— f’.onrt 
holding, it has no jurisdiction— Plaint ■uhscqueiiily 

filed in proper Couit — Hombay decision liecoming final 

Time taken in prosecuting suit in H'-mbay tan |je 
deducted. A I R. 1937 Nag. C9»I.L.R. (1937) Nag. 
311 — 170 Ind. Cas. 115. 

S. .4. 

Suit filed in Court vithout jurisdiction— Objection 
not taken — Subsequent discovery in Court — lime spent 
in former Court can be deducted m computing linii- 
taiioD. A I.R. 1933 Lah. 052.* 146 Ind. Cas. 135. 

——8. >4. 

Where the defendant Instiiuted a suit for a 
declaration that the pro muc vihich he had executed, 
has been discharg-d and for restraining ilie plaiiitiir 
from suing upon it and the pUinuff, in a iub%rquent 
suit upon the note sought to exclude the period of 
the former su>t: 

Held, that even amiming that the present ptaintifT 
was prosecuting the pnweeding or defending a suit 
brought by the defendant, it would be difficult to 
say that the Court was unable to enteruin the 
proceeding within the meaning of S. 14 (a) frx)m the 
lUCfCl of juriadicikm or other «»uie of • lifce naturo 
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and the plaintiff was not, therefore, entitled to the 

exclusion of the period in computing limitation, 

28 N.g, L.R. 348 =A.I.R. .933 Nag. ,3.,,.,, Ind. 
\^as, 34* 


— “S, 14. 

Absence of jurisdiction of Court in which suit is 
instituted— Subsequently the suit instituted in Court of 
proper .unsriiction— Later suit is not in continuation 
of the f.rmer one. The plaintiff may. however, 
claim under S. 14. exrmpitnn from time during which 

igence and in good 
faith his fiist suit. A.I.R. 1933 Sind >17=14410(1. 


— — S. 14. 

The word ‘jurisdiction* in S. 14 must be construed 
liberally. 

if all the reqiihites mentioned in S 14 are feund 
to exist, the benefit given bv that section cannot be 
taken away on the mere ground thai, in the opinion 
of ihe Court, the court adopted before was not a well 
conceived one. 

Seebon 14 was intended to protect a bona fide 
plaintiff from the consequence of som** mistake which 
wa« made hv his advisers m prosecuting his cl^im 

(103*1 M W. N. I 3«7 = A. I. R. 1933 Mad. 197*= 140 
Ind. Cas. 270. 

■ S. 14— Misconceived litigation. 

Time spent in previous litigation cannot be excluded 
when the previous suit does noi fail from any defect 
of jurisdiction or other causes of like nature but fails 
because it it misconceived. I2i Ind. Cas. 7 o = A.I.R. 
1930 Lah. 211. 

S. 14— Proceeding and remedy misconceived. 

Section 14 of the old Act. allowed an applicant the 
time spent only in making another application, not in 
conducting a lU'l, wherea.i under the promt law, 
allowance can he claimed for the time spent in 
pruseciiiing another civil proceeding, whatever its chara- 
cter. Where the proc<-rdir>g and the remedy have been 
whol'v miscf.iicriM-d, S. 14 has no applicaiion because 
the failure of ihe appellant in the pro'ccilion of his 
claim by suit caniioi be allribiiicd loariMhing connected 
Vkiili the iuiiuhftifn of the Coun, 70 InH Cas 743“' 
16 M.I. W. i7R=io22 M.W.N. *114 = 31 M. L. T. 13-, 
= A. 1 . R. 1922 Mad. 417 — 43 M.L. J. 184. 

— S. 14. 

It is only when the civil proceedings is prosecuted 
in a court, which from defect iif jurisdiction or other 
causes ol like nature, is unable to entciiaiuit, that 
S. 14 can apply. 

When the court sold properties after an attachment, 
which was proved ‘ulirm vlrea* in atipral. ihc time, 
spent by the party in detrirTiiiiing ihe legality of ihe 
•ale cannot be excluded under S. 14 Tl>e Court had 
junidiition to sell the property. A.I.R. 1931 Nag. 47 

— 13 N.L.J. 200=130 lud. Cas. 157. 


■ S. 14— Defect of JurUdictiMi— Fmh cult. 

W'brre a suit has been institu'ed in m Court which is 
found to have no jurisdiciioo and it is f< und tirtruai) 
to raise a second suit in a Court of proper jurisdiction, 
tbc second suit Cannot be regarded as a cobiinuaiiou of 
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the first, even lli^uph the Hii)jfct-m.'iticr and the parties 
to the fuits werr iHenticah M^yfuti.Cas. 7r-;='l02O 
A L.f. 2«>4 = :^1 CNV.N. = NT LAV, >82 = 6 

OAV.N 47*5 ^ 4 ^* C,L J. 4r>j rr: 3 r P' !n. I,.R. 741 r 6 La. 
128=1929 MW.N. Cd, io48=A.I.R! 1020 

P.C. io3 = 5GM.LJ 

S. 14 — Defect of Juri»d?4:t{cc“Ch.*nge in Law. 

plaintiff ]o^]ryg (iaic in irekin<^ appninimeiit of Kind 
revenue in a Ci*i| Court was h' Id to entitled to the 
benefit of 14. 

Plaintiff who tvat already the owner of a 12 annai 
$hate boi-g^t a fnur anna!^ iharc of o certain village 
cxoqjt .1 ^\r fj 'Id frojD the d* f^ *'dAiU$. The pUint^ff 

5nrd def i,cKinl« flahnine prope r ionarr land revenue in 
resp**cl r f t|ie sir fr ld for five yenrR fr im 1920 to 1026 
fixed bv the Sid>-niviii^ na) Offieer jrt 1925. Put 
before that hr had ^ued the defendant in 1Q23 for 
contributi^'H in the Civil Court lnjt ih^re it was de<icled 
that Civil Court had no jurisdtrtion to ntalcc on 
apportiontnent. The defendant contended that plaintiff 
was not entificd to land revenue for the year^ 1920 to 
1923 as the claim waa time-barred. 


OQ the ground uf defective jurisdiction or any other 
cauvr of a like nature. ^0 Ind. Cas, 639=1 Rang. 
402^A.I.R. 1924 Rrng. 123. 

" 14— Return for want of Jurisdiction— Wrong 

valuation. 

'l ime spent in prosecuting an infnictuous appeal, due 
to wrong valuation may he deducted in computing the 
period t,f limitation. 4 FAV-R. )9i<) = 3i P,L.R, 1919— 
70 P.R. t9i9»5o Ind. Cas. 645. 

S. 14 — ‘‘Defect of juriitdlctioa^* — Scope* 

'Phe words ‘‘defect of ju'^Isrliclion’’ in S. 14 of the 
Limitation .^cf mean a defeet of jurisdiction which is 
cfuicc peculiar to the court in wh.cli proceedings were 
taken; they do not cover such general questions as 
prc:»entation and prosecution of an appeal w^hich did not 
lie at all, in any court, 63 P.R. ifi86; 55 P.R. 1893; 
34 P.R. 189O, Foil. 22 P.R. 1912^163 P.W.R. 1911 = 
244 P.L.R. tgti = ii Ind. Cas. 880. 

io« “Other causes of a like nature/^ 


Held, that the claim was not timr.barretl and the 
plaintiff was entithd to get the benefit under S. 14, 
Limitation Act, ai before the new Land Rc^•cnue Art 
came inio force, the Civil Court had powder m make 
apportionment and the lime which the plnintiff spent 
in persuing his remdy of apportionment or land revenue 
in a Civil Court must be deducted. 107 Ind. Cas.. 910 
s=ii N.LJ. 93=A.LR. 1928 Nag. 227. 

■ S> 14 — Defect of JoriadJetion — • Court not 
declining to entertain. 

Where a suit to recover money lent upon interest 
payable on demand was filed before a Union Court and 
that Court finding that it w-s desirable, that the suit 
should be tried by perrons v^^rsed in law, ordered that 
it should be conducted in proper Court and by tho time 
the suit was filed in the Small Causes Court* the cdu.<c 
of action was time- barred : 

Held, that the plaintiff is not entitled to deduct the 
period during which he was prosecuting the suit in iho 
Union Court. loh Ind. Cas, 324 = 46 C.L.J. 4^2 = 
A.LR. 1928 Cal* 46. 

■ S. 14-^ Defect of Jorladictioa— Delay owing to 
Court’s mistake* 

Where owing to some mistakes of the Court itself the 
plaintiff was driven from Court to Court fV>r a period 
of six to seven months, after wliich he could finally file 
his suit in the right Court: 

Held, that he should be given the benefit of S. 14. 
89 Ind. Cas. 443= 12 O.L J. 297—2 O.W.N. 383=A.LR* 
1925 Oudh 493. 

S* 14 — Defect of Jurisdictlosa — What Is not* 

The rejection of an application that a certain decretal 
debt be entered in the schedule of creditors of the 
J. D during insolvency proc^dings for want of afl davit 
IS not due to any defecc of Jurisdiction and S. 14 is not 
applicable. 79 Ind Cas. 696=1923 P*H<C.C. 271 — 
A.I.R. 1924 Pat 40. 

— S. 14. 

Where a prior suit is in different capacity and is on 
a different cause of action, the period of that suit can« 
pot bo excluded as the proccedii^ were not iniructuous 


S. 14 — “Other cansc of a like natoro** — R ods 

fide mistake of law or defecc of procedure-^ 
Sufficiency of. 

Tlie essenrial object of and the principle which under^ 
S. 14, Jjiniiation Act, is that the bar of limitation 
should cot aSlect a person honestly doing his best to get 
Ills case tried on merits, but failing, the Court being 
unable to give him such a trial This principle tf 
clearly applicable not only to cases in which a man 
brings his suit in the wrong Court, Uiat is, a Court 
ha\ ing no j urisdiction to entertain it, but also where 
be brings Igs suit in the wrong Court in consequence of 
a bona fide mistake of law or defect of procedure* 
Given good faith and due diligence, a cause is nol pfo* 
Vented lioia being of a like nature to defect of jurisdic- 
tion, merely because it was in the plainiiff^s own poster 
to avoid, or resulted from his own act, or from a bona 
fide mistake of law or procedure which prevented the 
Coutt in limine from entertaining Uie suit. 23 P^^* 
14, Ovrrr. 28 Pat. ioq = A. I. R. I9}9 Pat 293^ 
30 P,L.T. 201 (F.B.). 


S 14— •ff)of«ct of Jurisdiction*^— <^Othcr caoM 

of a nature*'— Moaning of — Parly mificoncel* 
ving remedy — Right to exclusion of time — ‘‘Ou® 
dlltgenco*^ 


Where a suit fails not because of w'ant of jvrbdictioo 
in the Court in which it is instituted, but becauie the 
plaintiff had misconceived the remedy open to h^t 
S. i.f, Limitation Act, cannot apply» so as to 
him to e,xcludc the period spent in prosecution of that 
suit. 1 he words *^oihcr cause of a like nature*’ cannot 
be construed as being wide enough to include insianc^ 
in which the failure of the plaintiff's suit is due to the 
fact that the remedy be sought is misconceived. 


Where a party persists in preferring an appeal wht^ 
docs not lie, alter he is advised by the Court as to bis 
proper remedy instead of adopting that course, be is 
not entitled in a subsequent lingatiun to the benefit of 
the exclusion of the period occupied in the prosecution 
of the appeal, ft cannot be said in such a case that be 
was persuing the previous litigation with due diligenc^ 
The failure of the appe^ is due not to any defwt tn 
the jurisdiction of the Court to entertain it, but is due 
to the party^s own fault in choosing a remedy not open 
to him. 43 M.L.J. iR}, folk *7 Pat iS7-A.Ut 
1949 Pat 169. 
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— *S. 14 (z) — ^Tim« spent in prosecuting appUca> 
don diseased as Wrred by time — Whether csui 
be ezcladed. 

When a Court a suitor an application on 

the ground that it is barred by limitation it decides it 
on merits. In any care, it cannot be said that it U 
unable to entertain it etihcr from defret of jnrirdiction 
Or other caute of a like nature. The time spent in 
prosecuting such suitor aprlicatlon cannot, therefore, 
DC excluded under S. tj fO of the Limitation .\ct. 
50P.L.R. i85*=A.I.R. 1948 E P. 63. 

S. X4,£aipl. lU. 


S. z4, Scb. I, Art. 83. 

_ What is a “defect of a like nature” tviihin the mean- 
ing of S. 14 must depcDd upon the facts of each case 
These words must mean and connote something which' 
IS quite distinct from defect of jurisdiction. Only be. 
came It 13 held that the cause of action was premature 
It cannot be said S. 14 cannot apply. ' 

If a claim of a person is fully satisfied, either by an 
agreement or by a decree of a Court and if that satisfa- 
ction is subsequently annulled by another decree of the 
Court, a fresh cause of action would accrue in favour of 
the claimant, or would entitle him to deduction of time 
occupied in ihe previoi s litigation. 


ApplicabiHty~Abandonmcnt of fuu against one of 
the dr fend an U — Liberty to file a frebh suit— Fre*h suit 
filed beyond time. See; C.P, Code, O. 93, R. i and 
2 and Limitaiioc Act, S* 14, Expl.j Ilf. (1947) 2 

M.L.J. 337- 


8* 14 — ^‘Other cause of a like nature** — First 

suit dismissed for iion»rcgistratian of plaintiff's 
firm —Time taken in prosecuting — Right to de- 
duction of. 

Two partner! of a firm filed a suit in the firm*! 
name against the appellant to recover a sum of money, 
but the suit was dismissed on the ground (bat (he firm 
was not registered as required by S, 69, Partnership 
Act, This dismissal was affiinud inappral and second 
appeal. A second suit was then brought by the two 
partoers impleading as defendant to that suit not only 
the appellant but alio the oiher partner of (he firm as 
well, found on the same caurc of action* 


Held, that the period taken in proicruting the first 
suit could be deducted in computing the period of 
limitation for the second suit under S, 14 of the Limi- 
tation Act as the Court was unable to entertain the first 
suit^'for other <^ufcc of a like naiuie** uhhin the mean- 
ing of the section. LL.R. (<945) Kar. aoas'joa ind. 
Cm. 291 «vA.LR. 1946 Sind 14. 


*. 14* 

The wrdt “or other cauic of a like nature,” mui 
be read to at to convey lomeihing ejuadem generli 
or analogqtu wjih the preceding word# relating to a.« 
defect of jurudiction. if thrsc words are r<ad aloix 
with the expressioti “i# unable to cniertaui” they wotiU 
denote that the defect mu*t be of »uch a character a 
to make it impossible foe a Couit to enteriain the sui 
or application either in iu inrrpiion or at all events a 
to prevent it from deciding it on its mnriu. It is no 
possible to give an exhaiuUkc list of defects that thru 
^rds may be Uken to cover. ^Scope of the expreeioi 
discussed) A.i R. ,«4aUli. »36“I LR. (1044) La h 

45is=9i7 l“d- Cai. 65 (F B-)* 


Where claim was fully satisfied by agreement or 
decree of Court but the saiitfaciion was subsequently 
annulled by another Couj t : ^ 

Held, that under S. 14, plaintiff was entitled to 
cxciudr the time occupied in prosecuting the procee- 
dings in punuance of the perional decree. A.I.R. iqqq 
Bom. 26^-10 Bern. I ,R. itGt. = I.L.R. Bom.Q« 

179 Ind. Cas. 441. 

S. 14. 

\Vh<Tc the jurisdiction of a Court to entertain a 
particular suit depends upon leave being granted by 
that Court, and leave is so granted, the subsequent 
recalling of the leave biings the case within the words 
‘‘other cause of a like nature’* in sub*S. {:) of S. 14. 
The lime between the granting of the leave and its 
recall should, therefore, I.e excluded under S. 14, 
ao P.L.T. 893=..\.I.R. 1939 pat. 86s»5 B. R. 793= 182 
Ind. Cat. 632. 

S. 14 (3). 

Order of executing Court on plaintiff’s claim-petition 
on November 10, 1923— App'-al to Sub Court and then 
to High Court according to law then prevailing— High 
Court deciding on November 11. 1937, that plaintiff’* 
remedy was by separate suit — Suit filed on August 7, 
1928; 

Held, that the plaintiffs, according to interpreUtiun 
of tbc law in 30 M. 915 (lubsrqufiitly overruled by 51 
M. 46) then prevailing had no right of suit and, there, 
f'tre, ^ U.e appeals were preferred bona fide in ‘gopd 
faith.’ The failure of the ptaiiiiifl!) in their appeals was 
therefore, due to *a cause of like nature* with want of 
juriwliciion within meaning of S. 14, and the matter, 
therefore, fell under S. 14. The time, therefore, spent 
in prosecuting the appeals could be excluded in com- 
puting the period of limitation. A.I.R. 1938 Mad. 41 
= (‘937) M.W.N, 141 = 173 Ind. Cas. 767.' ’ 

S. z4~Party’. mistake regarding relief. 


^^^Overruling A. I. R. 1936 Lah. 736=156 Ind. Ca*. 

i4'~Arbltimtl«B procecdlaiga. 

Where eoe the arbitrators appointed by tbc nartio 
refiitei to a^ in the course of the arbitradoa pVocee- 
dings and the ame^t 10 refer contains no prov^ as 
to what should be done in tuch a case, the remaining 
arUirmtors are not competent to go on with the prt^ 
ceeding and the prowamns of S. 14 wUl be applicable 
on die ground that the defect ia*'ofa like to 

defect Of jutiadirtion within the mraiune of 8 ta. A f R 

All. »^-|94S A.W.R, Je^^ks) 

IXX (1949} AU. ^*a07 lad. Cm. 971. 


There 11 nothing analogous to a defect of jurisdiction 
in a Diuukc of a party with regard to the relief be 
seeks: such a question arises out of incompetence on 
the part of those advising the litigant. AI.R. 1034 
Rang. 158* 152 Ind. Cas. 413. ^ 

S. 14— Ganae of lOco satnro. 

Where a suit is dismissed for default of prosecution 
under O. 9, R. 9 , C.P. Cede and a feesh one ia brought 
under R. 4 of the same order. S. 14 is not *pplica^as 
the prior suit failed for plamtifTs negligence in pro- 
lecuting it and not because of defect of jurisdiction or 
other cause of a like nature within the maning of S 

= ... .... „5 
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**Other caasei of a like nature.** 



S* 

A holder of moary^decrec against one brother as 
member of a firm attachr<l certain property to uhich 
the oib^r brother of judgmeiiudehtor objected under 
O. Qi, R. 58* C. P. CoH^. The objection was allowed. 
After this the d^crre-hold^^r applied under O- 21, R. 50 
(2), C, P. Code, but was unsuccessful, the Court 
holding the order op claim petition as a bar. He then 
sued as required by R, 63, but was met with the 
defence of bar of limitaiioo: 

Hold, tJ)at the cause of action r»n which the applica* 
tion under O. 21, R. 50, was based was the same as the 
cau^e of action in the suit and the reason why his 
application under O. 21, R* 50 was held as not main* 
tainabic was a reason contemplated by 14; therefore, 
the period during which the application under R. 50 
was pending should he excluded in computing the one 
year’s period. 1^8 Ind. Cas, 134=26 AXJ. 127= 
A. 1 .R« 1928 All. 10. 

S. 14* 

The interpretation of S. 14 should be a wide one* 
Where in a prior suit for declaration of title possession 
was not prayed for and the suit was dismiised as not 
maintainable on that ground: 

Held, that the defect was of a nature limilar to a 
defect of jurisdiction and that time taken for prosecuting 
that suit can be deducted under S. 14. 98 Ind* Cas. 
14^24 M.L.W* 634«A.I.R. 1926 Mad. 1081=51 

M.LJ. 391. 

S* 14. 

Tlie dismissal of the previous execution application on 
the ground that the relief asked for was not in con- 
formity with the decree is a cause of a nature similar 
to defect of jurisdiction. 75 Ind. Cas. 312=3 Pat. 42 
^A.LR. 1924 Pat. 471. 

S* 14. 

Rea judicata does not constitute *^other cause of a 
like nature’" under S. 14 (2), 13 C.L.R. 214 and 32 

Cal. 1 18, Foil. 63 Ind. Cas. 503=2 P.LT. 585=6 P.L.J. 
593 «* 9 «t P.H.C C* 233—A.I.R4 1921 Pat. 225. 


noD-joindcr in regard to S. 14. 62 Ind. Gas. 
SX.R. iiaBA*I.R. 1921 Sind 13. 


S* 14 (i) and LimitaCion Act (IX of 1908) 

x 4 ) Espl*— ^^Caoses of like nature”— Eaclofioa 
of tune. 

Where a «uit on a promhsory note execoted to a firm 
was diimissed for want of endorsement to iheplfT. of the 
note and a second suit was instituted with the necessary 
n*quiremenL«, Held, that the ht. suit having failed 
from a cause not witliin the knowledge of theplff. and 
by reason of a rightly technical and legal character, the 
plamrifT was entitled to exclude the time spent in it. The 
words ‘•causes cf like nature” include mis* joinder of 
panics and causes of action. 22 A. 248, followed. 6. 
L.B.R* 43=14 lod. Cas. 437. 

" ^ "S* 14— Suit dlsmlased for mla-folnder of cooSM 
t^f action — Tune of prosecuting it diligently dedo^ 
ted. (1900) 24 M. 361. 

S* 14 — *01056 of like natnt^»* 

An improper joinder of parties or causes of action il 
of like nature" inasmuch as the court has 
junsdic'ivn to entertain ilic suit but is not able to decide 
the sun by reason of defect in the form of the suit. 8 
P. R, 1911*77 P.L.R. 1911 = 78 P.VV.R. 

Cas. 680. 

* 

— S. 14 — "Caose of » ftlce Non*Joind#f 

— Difimissal of Bait after trial and before trial. 

_S. 14 cannot apply to a case where the prior suit is 
dismissed for non-joindrr and such dismissal is based _oa 
the findings arrived at by ihe lower courts after trial. 
(*904) a 8 M. 338. 

S. 14— *Caugc of a like nature* — Mla-iolnder 

of causes of action and parties. (1904) 7 Bom. L.R. 
90=29 B. aig. 

See also; la C.W.N. 473=35 C. 728. 


It. "Entertain*' — Maulng of. 


— S. 14 — *Gaase of a like nature* — Fallare Co 
give notice under S. 80, C. P. Code. 

The failure to give notire under S. 8n, G.P. Code is 
not a ‘cause of a like nature* with defect of Jurisdiction 
wi'hin S. 14 of the Act. 5 S.L R. i8t = 13 Ind. Cas. 260. 


S. 14 — *GatiBe of a like nature* — M cbbo profits, 

suit for — Mesne profits accrued due during the 
pendency of the former suit. 


The words 'other cause of a like nature* cannot be so 
construed aS to include a ca<e where the claim for 
mesne profits was actually made in the prior suit, and 
the court, though by inadvertence or otherwise, did not 
deal with it, but yet did entertain it and there was no 
defect orjurbdiction which prevented it from giving 
plaintiff a decree. (1903) 32 C. ti8. 


— ^S. 14 — ^Noa*Joinder of parties. 

Mis'Joinder and non-joinder arc only variations of 
the tame defect, namely^ the omuilon to have the propel' 
parties or causes of action ineludcd iu a suit or applica- 
tion. There is nothing that requires 9 Court to make an 
absolute distinction between egses of mis-joiQder and 


S. 14 — "Entertain," meaning erplalneA 

To ■'entertain" is to "admit a thing for consideration’* 
and when a suit or proceeding is. not thrown out in 
limine but the Court receives it for comtderatioo and 
disposal according to law, it must be regarded as enter- 
taining the suit or proceeding no matter whatever the 
uhimaie decision might be. A.LR. 1945 Cal. 381=49 
C.W.N. 499=221 Ind. Cas 429. 

S. 14 — ^Unable to entertain.* 

'Unable to entertain* is not equivalent to ‘unable to 
decide.* (34 p.R. 1898, 28 M. 338; 35 C. 728. Foil. « 
A. 248, Diss.) 8 p.R. 1911=77 P.L.R. 1911=78 P.W.R* 
1911 = 9 Ind.Cas. 680. 

in. Gompatadon of period. 

— 8 . 14 — Only time daring wblcb other proee^ 
ding was actually bdog pr oaoented can bs 
caclndsd nnder & 14 (a). 

The time that can be excluded under S. 14 (>) 

is merely the time during wh|^ the other pitMtedjng 
is actually bnog prosecut«l with due diligeacck 
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WbcM the decree-holder files an appUcacion for 
execution in a wrong Court and allows it to be dismissed 
for default and then files another application almost 
three years after and has been doing nothing during the 
long period between the dismissal of the first and the 
filing of the second execution application he 
cannot be said during that interval to have been actually 
prosecuting a proceeding within the meaning of. $.14 (2) 
No doubt, if the interval has been short and such as 
has been necessary for taking steps, acquiiing informa- 
tion and So on different considerations might arise. 
A.I.R. 1946 Pat. 301 —2j Pat. 50=12 B.R. *98=226 
Ind. Cas. 195. 


S. 14 — Scope aad effect — Soft re-flled in proper 

Court —Period of limitation— How determined. 

S. 14 of the Limitation Act docs not preicribe any 
period of limitation but provides only for a method of 
calculation of that period where a suit has been 
instituted bona fide in a C >urt without jurisdiction. 
It is well settled that the effect of the section is not to 
render the suit aficr refiling in the proper Cmrt a 
continuation of the original suit, and consequently 
the period of limitation has to be determined for that 
suit as if it was a new suit, and the period will be that 
which was prescribed for the original suit, but exclud- 
ing the period during which the suit was being prosecu- 
ted bona fide io a wrong Court. I.L.R. {194I') t Cal. 
488=52 G.W.N. 316. 


— ■ S. 14— Retom of plaint for preaentatlon to 
prei»er Court — Extent of time claimable as a 
dednctloa. 

A plaintiff claiming a deduction of time between the 
<fote of the filing of a plaint and its return for presenta- 
tion to the proper Court would be entitled to the 
deduction of only the time till the date of the endorse- 
ment on the plaint required by R. 10 f2} of O. 7, 
C.P. Code is actually made. He would not be entitled to 
any deduction thereafter except perhaps where he can 
show that the Court delayed the return of the plaint 
in spite of his endeavour to take it back. I.L.R. (1917) 
Mad. 694-60 L. W. >35=1947 M.W.N. 6G=A.I.R. 
1948— Mad. a6— (1947) i M.L.J. 90. 


8. 14— ExpL I — Scope -Exclneion of time — 

Time Mtween order for return of plaint and 
actual return— If allowable. 

The period between the pronouncement in Court of 
the want of jurisdiction in the Court and the return of 
the plaint to the plaintiff or his picaticr would be 
allowable as time under S. 14, Expl. I, Limitation 
Act, if during that peri >d also the plaintiff was proiccu* 
tixut bis suit with due diligence. 48 Dorn. L.R. 7R8 — 
A.I.R. 1947 Bom. 140—231 Ind. Cai. 282. 



When plaint is returned for want of jurisdiction, ih 
time up to the date of actual return of the plaint cai 
exduded la a proper caie. A.I.R. 1944 Bom. 37-4 
Bom. L,R. 1014— 915 Ind. Cat. lai. 


‘•i 


Suit filed Wfore Mu^if at B on last day of limitation 
Court finding (hat u should have been filed before 
himself at M, and ordered the plaint to be presented to 

proper Court on or before a certain datt—Plair.t so 
presented on that date: 

Held, that for purposes of computation of time for 
limitation, plaintiff was entitled to exclude only the 
Umc during which the plamt was pending in Court at 
B and not between the date on which the pl^t was 
returned and the date on or before which^ it w“ 
ordered to be prr*enled to the proper Court 18 P LT 

^50=3 B.R. 3 ^ 3 =A.I.R. 1937 ?at. 495-167 LI: 


-O. *4 I— ueturn of pUlnt for pr«. 

eentatin. to proper Con» t-Period between date 
of order and date on which plaint is ready for 
return* ' 

on account of 

he la^es or delay of the Court or its officers. The 
time between the date of the order for return and the 
date when the plamt ww ready to be returned is to be 
deducted for purposes of limitation and the proceedincs 
are not conudered to be at an end for the purpose Sf 
S.r4, Expl i^Lim.Art, until ihc endorsement \s made and 
the pl-mt IS ready for return. The plaintiff U entitled 
to exclude the period till 'he plaint » ready for r. tum 

A.I.R. .937 Lah. 47=41 P.LT.37, = ,82 InVcaJ! 73^! 

—— S. 14. 

WTierc a suit is ffied in a wrong Court but the plaint 
11 returned to be filed m proper Court, the only period 
which can be excluded under S. 14, i« ,he ^riod 
between the date of the presentation of the plaint in a 
wrong Coiurt and vs return for preientation to the 
proper Court. A.I.R. 19^8 All. 78 «(,q„) a i t , 'o 

= .937 AW.R. ,.fi6 = I.LR. (,938) Airi92=.^3 l^d 

v^as. dhi . 


S. 14 Retujra of plaint for presentation to 
proper Court— Period of time between date of 
order and date on which plaint is ready for 
being returned. 

Where a Court orders a plaint to be returned for 
preientation in the proper Court, the proceedings 
cannot be regarded as having ended until the Court, 
in whr>m tlic duty lies of courormiiig to the p-ovi- 
sions O. 7, R. in. Civil P. C.. is in a position to 
carry out the ojder of return of the plaint. Till 
th.at point of time, no question can possibly ari^e as 
r.gaidsihe plaintiff not l>eing entitled to exclusion of 
time under S. 14. When that point of time is reached, 
the question whether t»‘e plaintiff would ' or would 
not be tjitiiled to a further deduction of time there- 
after would depend upon various factors. Ordinarily, 
no further time would be excluded. But it is not 
inconceivable that in exceptional clrcumslances, even 
subsequent to such point of time, the proceedings 
may have to be regarded as still continuing. And in 
determining whether they should be so regarded or 
not, the queiiion of ihe plaintiff’s diligence or other- 
wire may have to be considered. 60 C. ii22 = A.l.R. 
1933 Cal. 914— 149 Ind. Cas. 79. 



8. 14 — PhOnt repreMated osuSor aa order of 

tbo Geort !• to be deemed to be presented %yfaea it 
woo firet preocated. 

There U no provbion of law which necessitates or 
even empowen the Court to return a plaint on thf 

fiXKmd that ibe piaintiff bu oot mentiSoai 
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die iut of tlie documeciU on \v1>kU li« tclici. The 
only efTect of a person n<^i rurni>lnng il.c list of 
documents on which Ik relies is that, uu'vss the 
Court permits him to do «o, he is uot entitled to 
produce them at a laier st.iee. 

Where a plaint is r', turned under ciir urrt*tances 
tnentioned above, and it is rcpre'.ented, the suit must 
be deemed to have Llcii instituted on the date when 
the plaint was first prc'vn'cd and not on the date on 
which it was rcfirc.'cnicd after the oi tier of the Court 
had been complied with. 123 Ind. Gas. 4flft=.A.r.R. 
10:^0 Lah. 480. 

— - S. 14. 

When a plaint is returned by a Court for want of 
[iirisdiction and is represented to another Court, the 
siiit is considered to be instituted on the date on 
which the plaint is presented to the latter Court and 
if by that time the period cf limitation preEcribed by 
tlie law in force (Punjab Act III of 1923 in this case) 
has expired the suit becomes time barred. 117 Ind. 
Cas. goo— A.I.R. 1929 Lah. 877. 


Uic wrong court and also the period from the date 
when the order for return was made and the date 
when :he plaint was actually returned. 22 Bom. L.R. 
13^7— .\.I.R. 192' Horn. 379. 

■ -S. 14 — Discretion of Court— Tins* within 

which pjahit ma’jC be represcuted. 

The only period which the plaintiff is entitled to 
exclude under S. i.(. of the Limitation Act, b the 
period during which the suit was actually pending on 
the file of the Dt. MunsifT’s Court and Munsif had 
no power to alter or enlarge the period within which 
die suit ought to have been filed by fixing a period 
of one month for presenting the plaint to the proper 
Court. 30C.L.J. 522=53 Ind. Cas. 955. 

— — S. 14 — Discretion of Court — Suit filed on last 
day, returned as under-valued. 

There is no provision in the Limitation Act or in (he 
C. P. Code for allowing further time to refile a plaint. 
24 C. L. J. 355*»35 Ind. Cas. 595. 


— — S. 14. ■ ■ ' — S. 14, Expl. I— Computation of time — Plaint 

Where a plaint it returned under O. 7, R. 10, xtumed When proceedings ended. 

C. P. Code, the time to be excluded under S. 14, is Where a plaint it returned and costs ordered, the 
the period from the date of presentation uniil the proceedings terminate on the day of the return and 
date of return of the plaint. 3 M.L, J. 190, Diss.; on the day when the costs arc assessed. 24 C.L.J. 
92 Ind. Cas. 373=22 M.L.W. 8i6=A.l.R. 1926 Mad. 355=35 Ind. Cat. 595. 

178. 


b *4- 

Where a Court returns a plaint for want of juris- 
diction the time occupied in that Court counts 
towards limitation and saves it under S. 14 from being 
l)arred. 80 Ind. Cas. 286=A.I.R. 1925 Nag. 54. 

S. 14. 

The plaintiff filed a suit in a Court without 
jurisdictiun and bis plaint was ordered to be reiurncd 
for presentation to the proper Court but was actually 
returned after five days after the order on which day 
it was presented to tlie proper Court which dismissed 
it on the ground of being without the period of 
limitation. 

Held, (he five days of delay must be excluded in 
computing the period of limitation. 64 Ind. Cas. t6o 
=46 Bom. 211=23 Bom. L.R. toa3=A.I.R. 1922 Bom. 
160. 

— — S. 14. 

When a ^rty is ordered to take back his plaint 
and present it in the proper Court, the proceedings 
do not end until the party gets back bb plaint. 

Where the first court was closed when limitation 
expired and so the plaint filed on the re-opening day 
was in time, the plaintiff b entitled to take advantage 
of those days during which the first Court was dosed 
for the vacation, and the calculation should be made 
in the same way as if the second Court had been 
closed for the vacation, 36 Mad. 131, Dissented from. 
59 Ind. Cas. 743=45 Bom. 443=A.IJL 1931 Bom. 
379- 

— >-S. 14— CompatedoD of dm^— Vacodoa — 
Time takes la obtainiog delivery of copy of the 
plaint. 

The pluntiff. b entitled to exclude the vacation 
period on the ternwatiop of w^dcl) he Qled tlw to 


— — — S. 14— Delay after order of return— PUlnt 
retoraed three days after order for return — 
Ehcclusion of time. 

Where a plaint was actually returned for presentation 
to the proper court only three days after the order 
directing the plaint to be returned was signed. Held, 
that for purposes of S. 14 of the Limitation Act the 
date on which the plaint wa-s actually retut ned must 
be taken to be the date on which the order was 
promulgated. 24 W.R. Diit. A.W.N. {1887) 302, Foil. 

17 C.W.N. 1043=20 Ind. Cas. 183. 

— — S. 14 — Compalotiou of time— Date of institu- 
tion- 'What is. 

The date of irutitulion of a suit u the date on 
which the plaint is filed in the proper court excluding 
fur the purpose of reckoning limitaiion* only the 
periods excluded under that section, 17 C.W.N- 

18 Ind. Gas. 121. 

S. 14— Computation of tlmo— Plaint ordered 

to be presented ia proper court. 

Proceedmgs instituted wrongly in an incompetent 
court arc not legally valid and capable of h^htg 
continued in another court. Where the plaint insti - 
tuted in a wrong court b represented in the proper 
court the proceraings in the right court are not a 
continuation of the proceedings in the wrong court for 
purposes of lioutation. 3i M.L.J. tooo. Foil; S" 
Mad. 482=32 M.L.J. 377=(i9ia) M,W.N. 457“*4 
Ind. Cas. 157. 

—8. 14— Delay after order of retarn-- Excin- 
slon of. 

For the purposes of limitation* an applicant for 
representation Is entitled to deduct the time spent m 
the Dh MunsiPs Court after order of return. 9 
M L-T. 374“9 Ind, Cos. 157, 



LI^QT'A’FION AOX-— (^mputAtion of porioii. 




— S. 14, 

Couri ordering plaint to be leiurned to proper court 
— CottB awarded— Time required till preparation 
of decree can be excluded. A.I.R. 1938 Pat. 203=4 
B.R. 522—175 lod. Ca*. 89, 


— — S. 14 —Plaint returned for amendment and 
then for representation — Exclusion of botb 
period) legality of. 

Where a plaint waa returned firtt to have it 
amended and then for reprcrcutation to proper Court, 
and the Court before which the plaint was re-pre- 
wmed, while computing the period of limitation 
excluded both the periods, the High Court did not 
interfere in second appeal with the discretion exercised 
by the trial Court. A.I.R. 1931 Mad. 632 = 131 
Ind. Cat. 461. 

S. 14— Dismissal of pauper application— 
Court fee paid beyond limitation. 

Application to sue as pauper dismincd — Court fee 
paid beyond limitation but within time allowed by 
Court under S. 149, Civil P. C- If suit is regarded 
as hied when courufec paid, plaintifT is entitled 
under S. 14, Lim. Act to be excused the period during 
which the pauper application wa< pending’. A.I.R. 
1938 Cal. 730= I.L R. (1939) I Cal. 1 12= 179 Ind. 
C^i. 27 t. 


S. 14* 

Deferdanbas share-holder of a company, had his 
shares forfeited more than a year prior to commeucc> 
ment of winding up. The winding up order by the 
Court was on aist July, 7923. On loth October, 1924, 
the liauidator filed his list of contributories under 
S. 150, Companies Act- On 13th October, 1925, the 
Court held that the name of the defendant had been 
wrongly enwred in the list of contributories, and 
it directed a suit to be hied. A suit was accordingly 
filed against defendant on hb liability under Art. 26 
ofTable A. 

Held, that the period between lotli Octobei, 1924 
and i3Lb October, 1925, cannot be excluded under 
S. 14. no Ind. Cas. 33=5® Bom. 477— 30 Bom. L.K. 
54g=A.I.R. tgaB Bom. 252. 


setting aside the sale. During the pendency of this 
suit the putni having fallen again into arrears was 
sold on the 16th November, 1916, a second time and 
the putmdars applied for amcnduicnt for setting aside 
the second sale also. On 21st February, igi8, both 
the sales were set aside. But the zemindar appealed 
and the High Court, reversbg the decision, confirmed 
the sales on the Qgth February. 19*0, In the mean- 
ttme one of the putiudars instituted a suit allcBmir 
^athe had an 8 annas share in the purchase at Uie 
first sale, he having paid one half of the purchase- 
money and prayed Uiat the second sale micht he se, 
aside. On 24th Jariuary, 1917, the purchaser widi- 
drew the surplui sale proceeds from Court and »uhv 

qucntly the plamuff ongist May, ,920. made on 

application for amendment of hb plaint addiim a 

prayer for the recovery of one half of tlie suroln. 
proceeds: wrpiui 


Hcli^ claim for the surplus sale proceeds came 
under Art. 62 of the Limitation Act, under which a 
suit has to be brought within three years from the 
date on which the money was received be the defen 
dam. The period between the date on whidi the’ 
sale was set aside by the Court below and the dat,- 
on which the High Court reversed that decision and 
upheld the sale (23 Feb. 1920) should not be deducted 
Md that claim for Uie surplus sale proceeds was 
barred. 83 Ind. Cas. 110=41 C.L.J. 140=28 C W N 
ioo9=,VI. R. 1925 Cal. 67. 20UV\.N. 


S. 14. 

The lime during which a Court holds up a case 
while It IS discovermg that it ought to have b«n 
presented 10 another Court, b Umc which ought to be 
cxcluiled in computing the period of limiution which 
IS applicable, « provided by S. 14. It cannot be said 
Uiat a plamiiffis not prosecuting a suit with due 
diligancc in a Court of first instance when the delay is 
caused by the action of the Court itself, 70 Ind. Caa 
6 i 3=A.I.R. 1922 All. 404. ‘ 


Ss. 14 and 4— Computation of time— Suit 

filed In wrong court — Holiday. 

A plaintiff though entitled to deduct time of actual 
pendency in a wrong court, cannot exclude any extra 
day on Uic ground that it b a holiday. 14 A.L. J. -^to 
= 35 Ind. Cas. 292. ^ 


8. 14. 

Plaintifr*! suit was dhmissed for default on 27th 

i uly, 1926. The plaintiff applied for copy on 2981 
uly, 1926 and obtained it on 5th August, 1926. 
le app^cd against the decree on 2nd September, 
1926, and was informed ou 271b October, 1926, that 
he bad misconceived hb remedy and should apply 
to let aside the order of dismissal under O. 9, R. 4, 
G. P. Code. On 18th November, 1926, he made the 
application. 

Hold, that the period between 27th July, 1926, and 
2nd September, isp6, cannot be excluded as until and 
September, 1926, there was nciilier Court nor 
proceeding, no Ind. Cas. 47=1928 M.W.N. 230= 
A.I.R. 1928. Mad. 556. 


5. 14- Plaintiff muat have been proaecntlog 

the prevlona anlt or hla claim nmat have been 
adi^caUd npoa If he wants to apply 8. 14. 

A putai tenure was sold for arrears of rent under 
kcfuUtidn Vin of 1819 on isih May, 1916. On 
B^D May •orae of ihe putnidars brought a suit r<u- 


13. Time spent In arbitration proceedings. 

S. 14— “Court*’— If Inclodes arbitrator — Time 

spent in arbitration proceedings— If may be 
excluded* 


Arbitrators arc a “Court*’ and proceedings before 
them are civil proceedings before a Court within the 
meaning ofS. 14 of the Limitation Act. It would 
therefore follow that lime spent in arbitration ptocec 
dings b to be excluded from compulation of the period 
of limiution in a suit instituted subsequently in respect 
of the same subjeci-nutter, provided the other reqiure- 
ments of S. 14 are satisfied. Even if the failure of 
arbitration proceeding* may not be due to defect of 
jurisdiction, nevertheless the section would apply on the 
ground that there was “a cause of a like nature” to a 
defect of jurbdiciion vrithin its meaning. I.L.R. (1047) 
Nag. 477*1947 N.L.J. 4i7=A.I.R. 1948 Nag. 334. 


14— rroc«MUiig btfbrc. arbitrators— GjvU 


parties 


procetxling 
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ing of S. 14, and hence time spent in those proceedings 
must be excluded in computing limitation in subsequent 
iuit or proceeding in the Civil Court. A.I.R. 1943 All. 
162= 1943 A.W.R. 62 = {t943) A.L.J. 69=1. L.R. (1943) 
All. 467 = 207 Ind. Cas.571. 

S. 14— Proceedings onder Arbitration Act. 

In an arbitration between a Bank which was a 
company with a limited habdity, and a private individual, 
an award was given in favour of the Bank, which, diligent- 
ly and in g jod faith proscculei proceedings for the 
ex«-culion of the award in the Court of the Sub-Judge 
believing that Court to have jurisdiction. Subsequently, 
it was ruled that the awards of the nature were cogniza- 
ble by the Distnetjudge: 

Held, that the Bank was entitled to (he benefit of 
.S. 14, Lim. Act. A.I.R. 1941 Pesh. 3=192 Iiid. Cas. 
75 «- 

^ — S. 14— Time spent in arbitration proceedings 
subseqaentJy set aside by Court. 

In a suit brought in a Civil Court, the time taken in 
previous arbitration proceedings relating to the subject 
niaiicr of the suit cannot be excluded for the purpose of 
computing limitation under Su 14. 

Arbitrators arc not a Court within the said section and 
further the decree of a Civil Couit that an award 
delivered by arbitrators is not valid and binding does 
not deprive the arbitrators of their jurisdiction and ihe 
cancellation of the award cannot be considered a cause 
of a like nature within the meaning of S. 14. A.I.R. 
1933 Nag. 130=29 N.L.R. 272=144 Ind. Cas. 948. 

S. 14. 

Proceedings before an arbitrator aie proceedings in a 
Court. 120 Ind. Cas. 710=56 Cal. 639=A.I.R. 1930 
Cal. 5. 

— S. 14. 

Aribtrations under the Indian Arbitration Act are not 
prosecuted by filing suits and preferring appeals from 
the decrees in such suits but by procuring awards and 
filing them in Court and resisiing applications to set 
them aside; so also civil proceedings in a Court cover 
ci\ il proceedings before arbitrators whom the parties 
have substituted for the Courts of law to be the Judges 
of the dispute between them. An arbitrator should, 
therefore, exclude the time spent in prosecutmg in good 
faith the same claim before an arbitrator who was with- 
out jurisdiction. 115 Ind. Cas. ‘713=1929 A.L.J. 254 
^=33 C.W.N. 485=29 M.L.W. 682=6 O.W.N. 473= 
49 C.L.J. 462=31 Bom. L.R. 741=56 I.A. 128=1929 
M.W.N. 546=56 Cal. t048=A.I.R. 1929 P.C. 103=56 
M.L.J. 614 (P.C.). 

■■ ■ -S. 14 — Arbitration proceedings are not covered 
onless auch proceedings oust Civil Court’s 
jaHsdlctlon. 

The mere fact that there is an arbitration pending 
before an arbitrator docs not and cannot oust the jurisdic- 
tion of the Civil Court. 

Could the defendant have taken the plea that the 
Civil Co^ had no lurisdiction to enterUio the action 
because identically the same matter was pending before 
a certain arbitrator and if it be held that such a plea 
would be available to the defendant, then it must 
follow that the right to sue remained in suspense until 
the arbitrator maM his award. 61 Ind. Cas. 807=2 
§^6=6 P.L.J. 273=A.I.R. 1921 Pst. t66. 


14. Time spent la appesL 

— S. 14. 

Under the Indian Law and procedure an original 
decree is not suspended by pre»entaiion of an appeal, 
nor is its operation interrupted, where the decree in 
appeal is one of dismissal. Where a sale is set aside 
and an appeal against the decree setting aside the sale 
is dismissed, limitation for a suit by the vendee to 
recover the purchase-money from the vendor begins to 
run from the date of ilic decree setting aside the sale 
not from the date when the appeal against the decree 
is dismissed. A.I.R. 1921 Bum. 184 and A.I.R. <918 
P.C. 151, Foil, too Ind. Cas. 19=28 P.L.R. i=A.I.R. 
1927 Lah. 734. 

— -S. 14 — Temple trustee Is not entitled to deduct 
period Iwtween first Courts decree and the decree 
in High Court In a suit against tbo defendants 
who were the same la a previous snlt> 

Where the trustee of a temple filed a suit on I5lh 
Aug^ust, 1919, against the archakas and staneckas for 
the recovery of offciingt of money taken without right, 
by the latter from the bundials of the temple during 
the period 25th August, 1911 to 3ISI August, 1914, ana 
sought exemption from the obvious bar of limitation, on 
the ground that a suit 6led on 25th August, igii, by 
the worshippers against the same defendants for a 
declaration that the I'^asc to the latter of the said offer- 
ings by the Devasthanam Committee was invalid, failed 
both in the Munsiff's Court on 22nd February, I 9 i 3 > 
and an appeal before the Sub-Court on fsib December 
1913, but succeeded in the High Court on22nd 
September, 1916: 

Held, that (be period between 22nd February, I 9 i 3 > 
and 22nd September, igi6, could not be deduct^ in 
favour of the plaintiff as the dectsiunj of the Munsif and 
Subordinate Judge were only declaratory and, therefore 
the suit was barred by limitation. 8g Ind. Cas. 938= 
21 M.L.W. 7i6=A.I.k. ig25Mad. 1186. 

S. 14 . 

Where the plaintiff was given a decree by whiA it 
was ordered that on his pa) ing certain stun within a 
certain date the defendadnt was to execute a conveyance 
of certain property to him and where the matter went 
up in appeal and second appeal: 

Held, that the time for the payment of the amount 
by the plaintiff should be calculated only from (be date 
of the d^ree passed in the second appeal. 39 Bom. I 79 » 
Foil. 86 lad. Cas. 358=4 Pat. 378=6 P.L.T- 547^3 
Pat. L.R. 43=1925 P.H.C.C. 57=A.I.R. 1925 Pat. goS' 

— S. 14 — Poml sold for arreara— Sole a«t aalda 
and poaaeesJon reatored— Appeal by pnrehaaer-- 
Time between reatorasion of poaacaaloB aad 
decision of appeal cannot be deducted. 

A putni taluk was sold under Regulation VIII of 
1819 for arrears of rent for the year 1321 and pttf- 
chasixi by one B. The defendants sued to set aside 
that sale. The suit was decreed on the 4th October 
igvy, by the Trial Court. The sale was set aside and 
the defendants were held entitled to possessibn 
they actually got possession in October 1917* 
was an appral by the purchaser but the decree of the 
Trial Court was confirmed by the High Court on the 
i2th August, 1919. Plaintiff instituted a suit for rent 
on Ute 20th March, 1920. It was originall) for rent 
of 1323 and for (he kists up to Falgun 1326. Sub^ 
queaily 00 the 41b March, tgei, there was an appUei* 
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don for the amendment of the plaint and the arrears 
of rent for the year 1322 were incluicd in the claim. 
The defcndaiiu were restored to possession of the putni 
in October, 1917, which was more than 3 years before 
the 4ih March, 1921, and there was nothmg 10 prevent 
the plainiiS' trom suing them lor rent of 1322 and 
wcordingly the claim for the year 1322 was barred by 
limitation. The period between the date when defen- 
dants got possession and die date of decision in appeal 
cannot be deducted. (lObb) 12 M.I.A. 244, Foil. 84 
Ind. Cas. 425—40 G.L.J. 97=A.1.R. 1924 (Jal. 1059. 

S. 14. 

Per Spencer and Devadoss, JJ. — When an appeal 
to a hupenor Court only rc*uiis ui the decree appeal- 
ed agauisi being confirmed, in ludia there is no 
inlerrupiioa in runnuig ol time calculated Irom die 
date of the original decree. 74 Ind. Cas. 416—17 
M.L.W. 254—A.I.K. 1923 Mad. 392. 


Kuardian had suppressed the fact 
Of his adoption and was grossly negligent and that 

th ^ sense 

Ldoptod son""* reprosentat,„n ot h.„ as the 

Held, (i) that the material facts constituting the 
cause ot action tn the sutt were substantially the 
same as were alleged m the former aoDli^tinn 
(It) that the former proceedings mm^t be deemed to 
havcbeen taken.ngood faith as the plamiiff hid 

Coln'^H^r tiii) tha^Ue xifuting 

Court had no jurisdiction to grant the relief 

sought for in the suit, (iv) that the prior proUe- 

dings ware not entirely m.s-conceived and the plaiL 

tiff was, therefore, entitled under S. 14, to the ex 

elusion of the period during which he was unsuci 

cesslully prosecuting the proceedings m exer.iti^Nn 

1933 Mid, 197 = ^^^^^ 


13. Time spent in execution proceedings. 

~"“S. 14 — Execution application. 

Dccrcc*holdcr prosecuting bona fide execution 
before Judge believing him bona fide though erro- 
neously, to have juiisdiciion— l ime taken by such 
proceeding can be excluded. A.I.K. 1940 Pat. 677 = 19 
Pat. 354=7 ii.R. 245=191 Ind. Cas. 695. 


a. i'»—a/iiierent reliefs. 

While counting limitation for the presentation 
of an application for the preparation of the final 
deciec, time spent in prosecuting previous applica- 
tion for the execution of the decree cannot he -exe- 
eluded as l^he two reliefs arc different S. 14 (2) 


S. 14— Applicability to steps taken after 
decree — "Civil proceeding.” 

The principle of S- 14 it that if aiidso long as a 
person has been bona fide and with due diligence 
seeking the relief that he was entitled to in a Court 
which he believed to be a Coui l compettni to grant 
him that relief, he ought not to be penalised for 
having instituted that action m tiie wrong Court* 
The reason of the rule applies equally to the steps 
taken by him after the decree as to the steps taken 
by him prior to the decree. Tlie fact that for 
processual purposes the Code makes a distinction 
between steps prior to the decree and steps subse- 
quent to the decree dors not affect the underlying 
principle of S. 14, Lim. Act. A party is seeking the 
relief that he was eltitled to as much in the exe- 
cution stage as during the prc-decrec stage ; and in 
mortgage suit, the relief that he is entitled to is 
the sale of the property and till that has been car- 
ried out, all steps taken by him, provided they were 
taken with due diligence and in a Court which he 
bona fide believed to be the Court competent to 
grant him that relief, may legitimately be held to 
be steps taken in another civil 'proceeding* within 
the meaning of S. 14. (1936) M.W.N. 1221 = 45 

L.W. pp=(l937) I M.L.J.303=1.L.R. (1937) Mad. 
161SA.1.R. 1937 Mad. 357=170 Ind. Cas. 524. 


- — 8. 14— Decree against minor— Proceedings 
la execution attacking validity of decree on 
the ground of fraud and gross negligence of 
guardlaa^Sobseqaent suit for same relief— 
Bxclusion of period of prior proceedings. 

Where the plaintiff instituted a suit to set aside 
a decree which bad been passed against him in a 
former suit on the ground of the fraud and negli- 
gence of hiS guardian, and sought to exclude in 
computing the period of limitattoo for the suit the 
time dori^ which he was prosecuting certain pro- 
eoedings in execution of the former suit in which 
^ haoittecked the validity of the decree qd the 


Time spent in prosecuting the first application 
must be excluded under S. 14 of the Limitation 
Act from limitation. I Pat. L.T. 612=58 Ind. Cas. 


S. 14 and Art. 36— Time spent in execution 
proceedings— Extension of time. 

Under Ss. 5 and 6 of the Malabar Com. for Ten. 
Impr, Act, the Court executing the decree m a suit 
brought tor ejectment pf a tenant has jurisdiction 
to award compensation to the decree-holder for 
damages done to his property after passing of the 
decree. In a suit brought by a decree-holder again- 
st his judgment debtors to recover compensaiioD 
for damages done by them after and before the 
decree-holder’s entry upon the property, the 
plamtiff* IS not entitled under S. 14 of the Limita- 
tion Act to a deduction of the time spent by him 
in prosecuting execution proceedings lo obtain the 
same relief though the Executing Court held that 
it had no jurisdiction to giant tliat relief. 33 
M.L.J. 463=6 L.W. 696= (1917) M.W.N, 822= 
43 ind* Cas. 6. 


S. 14 — Time spent in execution proceedings 

^Exclusion of time. 

Time spent in another execution proceedings in 
respect of the same property is excluded in coun- 
ting limitation for application for execution 78 
P.W.R. 1909=52 P.R. 1909=2 Ind. Cas. 102. 


S. 14— Application for execution to wrong 

court— Jurisdiction— Bona fide mistake— Mistake 

of law. 


Proceedings in execution taken before a wrong 
court which the petitioner bona fide bejicved 
under a mistake of law to have jurisdiction are 
within S. 14 and the time taken up by such procee« 
dings arc excusable under that lertioo. n 9001 5 
aWM. IS0*28 Cal. 238, ' ’ 



B3i limitation ACri-S. 14 

16. Time spent in review. 

— — S. 14 — Time spent in review. 

fn Computing the period of limitation prescribed 
for preferring an appeal, the appellant i<; entitled 
to dejuct the period during which an applicalioo 
for review was pending. 68 Ind-Cas- 200=A.I.R. 
1923 Cal. 291. 

S. H—T ime spent in review. 

Before the appellant can claim the deduction" of 
the period occupied in review proceedings, it must 
be jound that the proceedings in the review were 
rcaso' ably presented and in good faith. 62 Ind. 
Cas. 957 (Cal.). 

S. 14— Review. 

The time spent in prosecuting with due dili- 
gence a proper application for review of judgment 
can be deducted under S. 5. 78 Ind. Cas. 677 = 22 
A.L.J. 365=5 L.R.A. Civ. 298= A-I.R. 1924 All. 867. 

S. 14— Time required for review before 

Registrar — Registration Act, S. 76. 

S. 14 will not help a party in excluding the time 
taken by him in prosecuting a review petition 
before the Registrar against an order by him 
under S. 76 of the Registration Act refusing to 
register a deed. 18 C. 368; 18 M. 99 and 17 C. 263 
ref. to. 10 C. 265 diss. from. (1903) 7 CW.N. 550 
= 30 C. 532. 


17. Time spent in revision. 

S. 14— Scope— “Civil proceedings in the 

Court of appeal” — Meaning of— If includes 
revision petition in High Court. 

There is Do reason why a revision petition in 
the High Court should not be regarded as a 
“Civil proceeding in a Court of appeal.” The 
expression “Court of appeal” should be talrca as 
being used in a broad sense of any Court which 
has the power to bring tmder review the decision 
of an inferior Court, whatever may be the ex- 
tent of jurisdiction that the superior Cgurt may 
possess in reviewing the decision of the inferior 
Court. S. 14 ought to be liberally construed. 

ManobarLall, J.— .^ny application by a party 
to ati Appellate Court, asking it to set aside 
or revise a decision of a subordinate Court 
is ati appeal within the ordinary acceptation of the 
term. 28 Pat. 102=A.l.R. 1949 Pat. 293=30 
P.L T. 201 (F.B.). 

S. 14 (1). 

Word “appeal” in S. 14 (I) includes revision. 
A.I.R. 1943 Mad. 633= (1943) M. W. N 455 = 
(1943) 2 M.LJ. 41=213 Ind. Cas. 236. 

S. 14— Quaere. 

It is doubtful as to whether the expression 
**Court of appeal” as used in S. 14 (1), would 
include a Court of revision. A.I.R. 19 j 8 Cal. 
577=68 CJ-.J. 261=42 C.W.N. 1051 = 179 
Ind. Cas. 40. 

— ^S. 14— Time taken in civil revision. 

The words “Coyrl of Appeal” merely 
i0dlc«te the Court whose order it in guettifio and 
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the Words "civil proceeding” are wide enough 
to include not merely an appeal but also a 
revision and, therefore, the time taken in a 
civil revision in a High Court may be excluded 
under S. 14. A.I.R. 1938 All. 78=C1937) A.L.J. 
1308 = 1937 A.W.R. 1186=I.L.R. (1938) All. 192 
= 173 Ind. Cas. 461. 

-S. 14 — Exclusion of time spent in revision. 

There is no inflexible rule that when tlic jtatutc 
provides for a remedy by way of suit, a party who 
applies for revision cannot be regarded as baWng done 
so in good faith. If, on examining, the proceedings 
in revision, it is found that there was no want of due 
diligence and good faith, ihtre is no reason why the 
plainuff should be deprived of the benefit of S. ii. 
A.I.R. 1931 Nag. 17=27 N.L.R. 251=130 Ind. 
Cas. 143. 

S. 14 (1). — Claim under O. 21, R. 58, Civil. P.C., 

allowed — Revision by decree-holder against claim order 
dismissed — Suit by decree holder under O. 2t, R.63 
filed more than one year after claim order— Held, S. 14 
(i) applied. A.I.R. 1943 Mad. 633=1943 M.W.N. 
45S=(i943) s M.L.J. 41=213 Ind. C». 23C. 

— S, 14. 

Application under O. 21, R. 100, Civil P.C. diuniss- 
cd— Kevision on order of dismissal, also dismissed afler 
notice to opposite party— Subsequent suit under 0. 2t, 

R. 103, Civil P.G., that the plaintilT was entitled under 

S. >4, Lim. Act, to theexcltuion of the time spent in 
prosecuting the application for revision, but even in 
this vic\^ the suit was barred. A.I.R. 1931 Nag. I7" 
27 N.L.K. 251 = 130 Ind. Cas. 145. 

— — S. 14 — Revision proceedings. 

Where a person docs not file a suit within one 
year after the adverse order under 0. 21, R. 103 and 
< liooses to apply for revision of such order, he cannot 
get the benefit of S. 14 and ask for exclusion of time 
taken in the revision proceedings. Proceedings contrary 
to the clearly expressed provisions of Jaw cannot 
regarded as civil proceeding in good faith. 39 
62; A.I.R. 1929 Rang. 297, Foil. 32 Bom.LJl. 1186= 
A.I.R. 1930 Bom. 505. 

S. i4 — Tinae spent in revision. 

Time cannot be deducted under S. 14 in favoitf 
of a person ocupied in prosecuting a revision petition m 
the High Court when he had another remedy open to 
him. 39 M»d. 62=16 M.L.T. 509=27 M.L.J- 640— * 
L.W. 952=26 Ind. Cas. 219. 

— — S. 14 — "Civil proceeding*'— Revision petltisa 
to the High Court. 

A revision petition under S. 115, ’C. P. Code b • 
"Civil proceeding” within S. 14. The expression Ct^ 
of appeal’ in S. 14 means a court which has thepoww 
to bring under review the decision of an i^erior 
irrespective of the extent of jurisdiction that inc 
superior court may possess in reviewing the deejswo 
of the inferior court Where a plaint was ^ returned 
presentation to a proper court and the plaintiff bavjw 
unsuccessfully appealed against that oraer moved _ t® 
High Court in revision and the High Court diimissw 
the revision petition. Held, that plaintiff mouj® 
deduct the time during wliich the revision peuuon m 
the High Court wra«t pending. 17 Ind. Gas. 593 
(Mad.). 
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S. 14 — Time spent la revision —Plaint return* 

ed for presentation to proper cou't. 

Where a person, whose plaint was returned for 
pwsentation to proper court, 6led an appeal against 
the order which was also dismissed and thereupon 
filed a revision petition to the High Court he could 
deduct the time spent up to the disposal of the ap- 
peal but not Uie lime spent in revision. 14 Ind. Cas 
259 (Mad.). 

16. Miscellaneons. 

S. 14 — Miscellaocoos. 

Exclusion of lime^Prov sions for exclusion must be 
sought within the Act — Equitable considerations can- 
not be allowed. 11935) A. L-.N 2oi=A.I.R. 1035 All. 
323=4 A.W.R. i 352 = «53 Ind. Cas. 1058. 

S. 14. 

No equitable grounds for surpension of a cause of 
action can be added to the provi.ions of the Limila- 
Uon Act. top Ind. Cm. 776=50 Mad. 4«7=25 M L.W. 
426=1927 M.W.N. 160=39 M.L.T. ii6=A.I.R. 1927 
Mad. 597=52 M.L.J. 396. ^ ‘ 

— S. 14. 

• A^t is undoubtedly an exhaustive Code govern- 
ing the law of limitation in India. The cases in which 
the running of limitation can be suspended arc 
contained in the sections of the Act. It would be 
dangerous 10 lay down gener.lly that there Ls some 
principle outside Uie Ijmiuiien Act under which 
Umitalion can lie suspended. 35 All. 227 (P.C.), Foil. 
102 Ind. Cas. 96=49 All. 565=25 A.L.J. 425 = A.I,R. 
1927 All. 446. 

— — S 14. 

Exemptions not feovered by Si. 9 and 14 and the 
other sections should not be imported by Courts to 
relieve a party from the bar of limiiation. 71 Ind. Cas. 
495=4 Lab. 9o=A I.R. 1924 Lah. 40. 

S. 14. 

^wer Appejlatc Court exercising its discretion 
under S. 14— High Court should not interfere unless 
discrclion has been improperly exercised. A. I.R. 1938 

Oudh 100=1938 O.W.N. 257=14 Luck. 4=173 Ind. 
^|. 040. 

Sa 14. 

_ Award under Arbitration Act— Arbitrator filing award 
in ^urt at request of plaintiff in whose favour it was 
made— Obiection to Court’s jurisdiction by defendant 
two years later— Court holding it bad no jurisdiction- 
Award filed in another Court- Time spent in deciding 
question of jurisdiction, held could be excluded. A.I.R. 
1936 Siod 50=32 Sind L-R. 151=174 Ind. Cas. 172. 

*~-8. 14. 

R, "long with three other persons obtained a contract 
irom the Municipal Committee and the firm in whose 
name the contract stood deposited Rs. 2,000 by way of 
security. Subsequently, oue S instituted a suit for reco- 
very of s^c money against R in his individual capacity 
and obtained a decree against him. In execution of that 

»PP>*caUoo for attachment and sale 
*“ deposit with the Municipal 

^mraitte^ That amount was sold in favour of B. In 

the meantime, one of the four partners of the firm in 
whose name the contract had been obtained instituted 
a suit against the Municipal Committee for recovery of 
the deposit money. Throughout the pendency of the 
«i« or the appeal, B never made an attempt to be 
brought on the record as a plaintiff in the case He 

• i recovery of certahi sum 

•fkinst the Municipal Committee, 00 the t«sis of the 
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execution of a decree purchaicd who 

gnee from R, stood in bis shoes and co2d ’nm u .u* 
mere fact of his purchase, override the nrovi^i^*’ 'u* 
Lim. Act. It could not be argued thai^onrL 
ment of debt U made, the S' Act ceas^to" 
and that an auction-purchaser is at libertv to 

ihe amount at any ume that he likes in clmplefe dh 
regardofthe provisions of the Lim. Act. Soler n 

«uld not claim a fresh period of limitation merely ^ 
the basis of an order which referred him to a 
Court of law, if so advised. A.I.R loiR Tat. o ^ 
P.L.R. 768=18. Ind. Cas. 294 «7=40 

wjv;/-i“.opp:i*. »»«■>- 

providing for o.onthjy'’ in.u,S;, prided 'for fb” 
recovery of principal and interest on default of thr^a 
mslalments. The deft, paid the instalment u41 mIv 
T he iDsulmcnts for May and June were return, d 
tho PIIT. In Augu.t he .ued i sel LTde i™lrd 
which was upheld on 26ih Febiuary 1908 and b^ihe 
appellate court by igih lanuarv loin n. • ' 'u 
app«l the plff.-s vakil applied for Uie^decree of unp^d 
iQ^lments but it was rejected. After the appcal^the 

'•ccovcry of iniulments due^ 0^ 
pleaded Art. 75 as bar. Held, there was no default on 

waiver on the part 
ofthe plff. and that the plff. could not deduct un^der 
S. 14 the period of previous litigation and also that the 
defu could not plead the bar of limitation and that 
the pim. were entitled to interest on the instalments due 
as ihere was no true egai tender of those instalments. 
23 M.L.J. 335=('9i2) M.W.N. 967=17 Ind. Cas. 513 

S. 14 — Period during which right to aue is 

•aspended whether allowable. 

An issue was raised between co-dcfendanti in a suit 
One of them got judgment in his favour which however* 
was reversed on appeal. Then the unsuccessful respond 
dent filed a suit against the successful appellant: 

Held -That the plaintiff is entitled to deduct the period 
during which there was a judgment of the lower court 
m hisfavour. la M. I. A. 244; 7 m. j. A. 323 (3-57). 
Courts of Justice ought to relieve parties of the injiutii 
occamiied by lU own acts or ovenights at the instance 
of the party against whom the relief U soueht. (loool 
7 C.L.J.59 = 35 C. 209 = 12 C.W N. 326. “ 

—S. iA-Soa mention of claim Co extension In 
Che plaint, not fatnl;— See C. P. C.. O 2 R x 
7 C-LJ. 560 = 12 C.WJV. 617. ’ 

S. 15. 

Synopsie. 

1 . Scope and applicability of section 

2 . Stay of execution 

3 . Stay of suit 

4 . Stay against one of several iudgment* 
debtora or defendants. 

t . Injunction 

. Insolvency of judgment-debtor 
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7. I^evival or continuation of execution 

8. Notice of suit— Sub-S- (2). 

9. Miscellaneous. 


I Scope and applicability of section. 

S. 15 — Scope— If exhaustive — General principles of 

suspension of limitation or right of action. See 
Ltmit.iliofi Act, Arts. 62 and 120. 228 Ind. Cas. 493 = 
A I.R. 1947 A. 256. 

• . • 

S. 13 Applicability — Application for final 

decree. 

There is no reason in principle why an application 
lor a iinal decree in a suit on the basis of a mortgage 
shoi M be excluded from the relief allowed by S. 15 of 
the Limiution Act. I.L.R. (1946) All. 7o9=A.I.R. 
1947 All. 187 = 226 Ind. Gas. 424= 1946 A.L.J. 394= 
1946 A-L.W. 4f)7 = «946 A.VV.R. (H.C.) 452. 

S. 15. 

.Section I j applie# in terms to institution of suits and 
execution applications only. An application for final 
decree in a mortga^ suit being ncitlter, it docs not 
apply to it. 1943 R.D. 303=1945 O.W.N. (H.C.). 135. 

— — Ss. 15, 6. 

Preliminary mortgage decree passed in favour of 
minor represented by next friend— Next friend dying— 
Suit stayed under O. 32, R. 10, Civil P. C. : 

Held, tliat in computing limitation for application 
for final decree, period during which suit was stayed 
ran be cxclurled 43 Bom. L. R. 32gB=A.I.R. 1941 

Botn. 203=1. L.R. (1941) Bom. 435=197 Ind. Cas. 30. 

— S. 15 (1) — Applicability — Limitation prescrib- 
ed under S. 48, C. P. Code. 

S. 15 (1) of the Limitation Act governs S. 48 (i), 
C. P. Code, and it to be taken into consideration in 
computing the period of 12 years prescribed by S. 48, 
C. P. Code. I.L.R. (1947) Nag. 25=228 Ind. Cas. 576 
= 1947 N.L J. 33=A,I.R. 1947 Nag. 101. 

S. 15. 

In computing the period of limitation prescribed for 
an application for the execution of decree, S. 15, Lim. 
Act, allows a certain period to be excluded. The pro- 
vision is perfectly general. It is not restricted to the 
limitation prescribed by Scb. I, Lim. Act. Section 48, 
Civil P. C., prescribed limitation. Therefore, the pro- 
visions conialued in S. 15, Lim. Act, can be invoked in 
computing the period of limitation prescribed by S. 48, 
CivilP. G. A.iJt. i944Nag. 155=1944 N.L.J. 127= 
I.L.R. (1944) Nag. 250=217 Ind. Cas. 298. 

■ S. 15. 

S. >5, Lim. Act controls S. 48, Civil P. C. and con- 
sequently, a stay order from the Court has the eSIrct of 
extending the period of limitation prescribed by S. 48. 
A.I.R. 1943 Bom. 164=45 Bom. L. R. 234=208 Ind. 
Cas. 254. 

— S. 15. 

Limiution prescribed by Civil P. G , S. 48, is controll- 
ed byS. 15. A.IJR. 1939 All. 403=1939 A.W.R. 498 
= (*939) A.L.J. 522=I.L.R. (1939) All. 647=183 Ind. 
Cas. 242 (F.B.) 

[Overrules t— 

(1) A.I.R. 1919 AU. 64=42 All. 116=17 A.L.J. 1140 
= 52 Ind. Gas. 742. 

(2) A.I.R. igt8 AU. 216=40 All. 198=16 A.L j. 

=44 Ind. Cas. 24.] 

^“S» 15. 

On general principles, S. 15 should be applied so aa 
to extend the period prescribed by S. 48 m the Oivil 
P.C. A.I.R. 1939 ^m. 75? 40 Bom.L.R. 1278; I.L.R> 
(1^39) Bom. 87=180 Ind. Cte(45. 


S. 15. 

Quaere. — Whether bar of limitation provided by 
S. 4d, Civil P.C. is not controlled by the provisions of 
S. 15. 9 O.W.N. 513=A.I.R. 1932 Oudh 246=137 
Ind. Cas. 603 (1). 


— S. 15 (s). 

Section 15 (i) docs not control S. 48, Gvil P.C. 
8 O.W.N. 642 = 7 Luck. 49=A.I.R. 1931 Oudh 351 = 
13^ lod. Cas. 257. 


S. 15— If controlled by S. 48, C. P. Code. 

Section 48, C. P. Code is not controlled by S. 15, 
Lim. Act, and the only exception to Sub-S (i) is that 
contained in Sub-S. (2). (Obiter). 120 Ind. Cas. 315= 
A.I.R. 1929 Pat. 597. 


S. 15— Does not apply to S. 48, C. P. Code. 

Section 15, Lim, Act’ applies only to the periods 
prescribed in the Schedule «o that Act and does not 
apply to the period of limitation prcscriM by 8,48, 
C. P. Code. 45 Mad. 785, Poll. 113 Ind. Cas. 260= 
A.I.R. 1928 Mad. 1154. 

S. 15— Does not control, S. 48, C. P. Code. 

The prohibition against the execution of decrees 
more than 12 years old contained in S. 48, C.P.Code 
is not controlled by S. 15, Limitation Act. 70 Ind. 
Cas. 396=45 Mad. 785=16 M.L.W. 66=1922 M.W.N. 
424=31 M. L. T. I4 o=A. I. R. 1922 Mad. 268— 43 
M.L.J. 168. 


S. 15 — Applicability— Suits and application* 

for execution stayed under U. P. Encumbered 
Estates Act. 

Tlie rule contained in S. 15 of the Limitation Ac* 
applies to suits and applications for execution stayed 
Under the U. P. Encumbered Estates Act. I.L.R. (*94®} 
All. 709=A.I.R. 1947 a. 187=226 Ind. Cas. 424=t94° 
A-LJ. 394=1946 A. L-W. 457=1946 A.VV.R. (H.C.) 
452 - 


S. 15 — Exclnsion of time under— Time 't- 
ween date of order under S. 6 of the U.P* 
Encumbered Estates Act and the rejection of the 
dcbtor*s application. 

The order passed under S. 6 of the U.P. Encumbered 
Estate Act, is such an order as contemplated under 
S. 15 of the limitation Act having an efRct of staying 
all suits in Civil Courts against the debtor. Hence a 
creditor suing such a debtor on a promissory ^ 

entitled to have the time between the date ot tw 
order under S. 6 of the U. P. Encumbered EsUto 
Act and the date of the rejection of the debtor’s apP^ 
cation under the U. P. Encumbered ^ 

excluded for purposes of computing the 
limitation for his suit against the debtor- 229 
62=1947 A.W.R. (C.C.) 33= *947 O A. (C.C.) 33= 
1947 O.W.N. 156=A.I.R. 1947 Oud** *57- 

S. 15 — Compromise decree passed on 

October 1933— Application by 

under S. 4. U-P. Encambered Estates Act [25 (^ 7 ^ 

sed for default on xgtfa April *93®--AppU«»«J= 
for restoration dismissed— App^ tar 

missed on and December 

execution of decree on gth Septeinl^r 19^ 
Period from 3rd January 1936 to and I^eesno 
1938 held should be excluded — ^AppUcattoo n« 
was within t ime - 'U»P. Encumbered EstaWa 

[as (XXV) of 1934], Ss. 7 (i) (a) and 6 and 4* 

A compromiie decree dated October 

provided that the judgment-debtor shall pay a 
sum ei'ber in a lump sum or in instalmcots, but 
ihrm yean. Interest on decretal amount at o p«» 
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cent, per annum was payable every six months till 
realisation. In case of default the plaintiff had a right 
to realise the amount of the decree from the j»'dgment 
debtor’s property. On 3rd January iq 36» the judg- 
mcnt-dcbt'^i applied under S. 4, U. P. Encumbered 
Estates Act, which was forwarded to Special Judge in 
due course but was dismissed for default on 19th Aprils 
1938# The application for restoration was also dis- 
rnissed. His appeal against the dismissal was also 
dismissed on 2nd December T938. The decree-holder 
applied for the execution of the decree on Qth 
September lysi)* The judgment-debtor contended that 
the decree became executable six vnonths after its date 
t e., from iGth April 1934 when the firs^ default in 
payment of interest occurred, and no application for 
execution could be entertained after i6th April 1937 
and hence the application dated gth September 1939 
wai barred by time: 

Held, that though the judgment-debtor was liable 
to pay interest on the decretal amount every six 
months, yet, the realisation of the decretal amount 
would not have been warranted before the expiry of 
three years. The langxtage of the comprimise was 
rather vague but the default could hardly be ascribed 
ro the default in payment of six monthly interest: 

Held further that the decree became incompetent 
of execution by reason of S. 7 (i) (a), U.P, Encumbered 
Estates Act, from 3rd January 1036 when the order 
under S. 6 of that Act was passed and the inermpe- 
icncy continued till 2nd December 1938, i. e., till the 
judgment-drbior’s application for liqiudation of his 
debts under the Act was dismissed finally. According 
to S. 13, Limitation Act, the decree-holder was entitled 
to the exclusion of this period and hence the execu- 
tion ap|)lication dated gth September 1939 was clearly 
within lime. A.I.R. 1946 Oudh 16191946 Oudh W.N. 
i259'^23 Ind. Cus. 225. 

78. 15. 

Since, after an order by the Collector under S. 6, 
U.P. Encum. Estates Act, no creditor can, during the 
pendency of pro^'cedings under the Encum. Estates Act, 
irislitutc a suit for the recovery of the debt due to 
him from the land-lord, the order of the Collector 
under S. 6 attracts the provision of S. 15, Liin. Act, 
and the period intervening between the date of that 
order and the conclusion of the proceedings under the 
Encum. Estates Act must, therefore, he exc^ud^d in the 
computation of the period of limitation for a suit by 
a creditor. A.LR. 19.^3 All. 2919(19.13) A L. J. 2389 
I.L.R. (1943) All. 569=1943 A.W.R. H.C. 140 (2)® 
20g Ind. Cas. 5}f • 

8* 15— Print Jple of S. 15 applies to resiication 

proceedings. 

Though the provisions ofS. 15 cannot be attracted 
to proceedings for restitution because an application 
for reititullon under S. 144. Civil P. C., is not to be 
regarded as an application for execution and the time 
during which a party U precluded from making an 
application for restitution cannot be excluded under 
S IV there is no reason why the same principle on 
which S. 15 is based should not be extended to an 
applicaU'>n for restitution as well. A. I. R 
Lah. 227. 

8 . 15. 

Qaaer#.— Whether S. 15, Lim. Act applies to an 
IniUlmeot rent»decrce without an exigibiUty clause 
24 Pat. 9229A.I.R. 1945 Pat. 398. 

— S« 15— Stay bv {njoactloa or order— Baaia. 

The guest ion whether, in o^e' to attract ' the 
application of S. 15, in a particular case, a party has 
bM rcttralned by an lajunction or cider from 


instituting asuit must always depend for its decidun 
u^n the order or the decree made in the case. 
\^ here here u nothing m the injunciion or in the 
decree to support the contention ,hat the parly was 

nr^viU. of «he period of limitation, the 

p.t =Ani 


— — S. 15— Condition for appHcability-Barrlnn 
suit or execut.on-Must be a bar in substinw 
and not merely in form— Decree declaring pro- 
msee not enlicled to sue on promissory no?e— 
Reversed m appeal— Filing of suit effectively 
suspended dll the date of the appellate decreed 

In order co justify application of S, 15 the Court 
'^J'tther tile i.rder or decree in a previr^ui 
litigation betueen the jame parties is in substance and 
not m-rcly in form one which prevents a party from 
filing a suit or exccu»ing a decree. 5 Pat. L.J. oq. 
47 Ina- Cas. 907, Appl. 

A promissory note was executed in 1917 in renewal 
of a prior promissory rote of 1914 executed by the 

f‘"i, plaintiff’s father. The 

a pintiffs father s sister filed a suit on the promissory 
noic of 19 4 alleging that the note was nominally 
taken in plamtjfi s fathers name, with her money and 
that she was entitled to the amount due on^ the 
proinusory note. The District Munsif passed a 
decree m her favour in 19.9. Subsequent suit was 
filed on the nth October, ,922. The decree in 
1919 declared the plaintiff’s right and directed the 
present plaintiffs who were defendants in that suit 
to endorse the promissory note in her favour. There 
was an appeal and the Subordinate Judge on loth 
October, 1919, reversed the dcciiion of the District 
Munsif and dismissed the plaintiffs’ suit Both the 
pr.»ent plaintiffs and the defendant were parties to the 
previous suit. 


Held, that the effect of the decision of the District 
Munsif was that the present plaintiffs had no right to 
recover tlie money d'>c on the first promhsory note 
aiui as they were directed to endorse that note to the 
plaintiff in that suit they could not, wlien that decree 
was in force, claim any money on the renewed pro- 
mifsory note till the decision of the District Muniif 
was reversed in appeal. The fact that they were 
defendants in that suit made no difforence. 105 Ind. 
Cas. 304 => 9«7 M.W.N. 757=A.1.R. 1927 Mad. 997 = 
53 M.I..J. 520. 

” S« 15 ' — Section 15, Lim. Act is applicable to cases 
in which cither as a direct or as an indirect conse- 
quence of an order of a f’ourt, 3 plaintiff U debarred 
from instituting a Sui*. A.I.R. 1943 All. 291 =(1043) 
A L. J. 258=1943 A.W.R.H.C. 140 (2) = I.LR. (1943) 
All- 569 = 209 Ind. Cas. 541. 


— S. 15 — Injunction or order must be expreis 
in its term*. 

Scciioo 15 of the Lim. Act is explicit in its terms. 
In order to call its provision in aid, it must be shown 
that a suit or application for the execution *'f a 
decree bad _ been stayed by an injunciion or order. 
The injunction or order must be express in its terms 
and a person cannot escape the bar of limitation under 
that section by pleading in ^uity an implierl order or 
a collateral litigation which would render the 
proceedings futile. 

Some months after the appellant obtained her decree 
on a mortgage, certain worshippers impleading both 
the mortgagor and the mortgagee got it declared that 
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the security of the mortgage was a religious endow- 
ment and nof the property of the mortgagor. On an 
application to execute her decree, the mortgagor sought 
to treat thu decree as an order staving the execution 
of her prior decrees until it was set aside on appeal 
by the High G-vurt. * 

Held, that the applicant was not entitled to exclu- 
sion of the period under S- 15, Lim. Act. 37 M.L W. 

ML-J- 664 = A.I.R. 1933 Mad. 4’8='{io33) 
M.tV N. 566 = 56 M 490=143 In'd. Cas. 1 (F.B.). 

Lnder S. 15, “expressly excluded” means excluded 
b^y express words. A.I.R. 1933 Sind 240=148 lod. 
1 7o, 

S. 15. 

Provisions of S. 15, Llm. Act have not been excluded 
c" period of limitatino prescribed by 

Srh. Ill of Bihar Ten. Act. A.l.R. 194c Pat. 499 = 
8 B-R. 59 =a J96 jud. Gas. 6og. 

“ *5 — Applicability — Stay nnder admlnlstra* 

tive orders. 

Stay of execution proceedings in lower Courts under 

administrative orders of Chief Court— Section 15 docs 

not apply. 1940 OAV.N. t202=A.I.R. 1941 Oudh 93 
= I94 oA.W.R. 472 = 16 Luck. 495=191 ind. Cas. 757. 

~ S. i 5 ~AppIication for delivery of poasession 
by auction-parebaser. 

Section 15, refers to a sul* or an application for the 
execution of a decree. An application for delivery of 
possession by the auciion.purchasert may be treated 
as an application in an execution proceeding but it 
cannot be treated as an application for execution. 
A I R. 1935 Cal. 333=62 C. 66-158 Ind. Cas. 191. 

S. 15. 

An order which suyed the execution of a decree 
being merely an order staying the Court and not 
putting an end to the rights of either the judgment- 
creditor or the judgmcni-debtor to apply for cxecuiion 
wll not come under S. 15. Lim. Act. Al.R. 193? 

Mad. 352=164 Ind. Cas. 896. 


®' *5 Applicability — Royal proclamatioo, 
Etrcct of s. 15 of the Limitation Act relates to 
injunctions or order* of Court, and not to royal oro- 
clamationi which prevent the institution of suits bv 
alien enemies. 47 Ind. Cas. 122 (Cal.). ^ 

E*«cutlon application 
S. 15 of the Limitation Act 1877, was limited in its 
application to sum and had no application for execu- 
tion of decrees. Butin the case of a previous applica- 
tion for execution followed by an injunction or 
prohibitory order, the subsequent application for 
execution could be treated as one in revival of the 
previous application. S. 15 of the Limitation Act of 
1908 however ha$ been so framed ai to be applicable 
not only to suits but also to applications for execution 
of deaccj. 7 ind. Cas. 886 (Cal ). 

15 (x)— Applicability— Property aader Court 

of Wards — Estecutioa. 

A mortgagee holding a decree against an Estate under 
me ^urt of Wards management is not entitled to the 
benefil of excluiion of the period of manaitemem bv 
the Court of Wards when the decree itself was not 

Collector fgr execution. 20 Ind. 

550 (Mad.). 

'^—Applicability— Eatate aader Court of 
Wards— Madras Coort of Wards Ace, 8. 43. 
lAf j provuions of S. 45 of the Madras Court of 
Wards Act allowing deduction of time during which 
the estate was under the Court’s management will 
jppjy when decrees have been transferred to the 
tMlieetm for egecutioni and an ameodmeqt of it 


ex'^cution petition cannot be p^ermiitH to revive a 
barrrd claim. 36 M 378; 3s W. R. 820; 26 M.L. L 
83. Foil. 37 M. 186, Dim. Whether the section of the 
Limitation Act relating to exclusion of time spent in 
necessary acts, etc., govern alio the 12 years period 
prescribed by S. 48, C. P. G. 27 M.L. J. 25=24 lad. 
Cas. 195. 

2. Stay of execation. 

S. 15 (t) — Order for stay — Order granting 
(irae to pay decretal atnonnt — If amounts to. 

An order of an executing Court granting time tea 
judgment-debtor to pay the decretal amount by certain 
date operates a* an order for stay within S. 15 (1) of 
the Limitation Act. I.L.R. (1947) Nag. 25=228 Ind. 
Caa. 576“ 1947 N L J. 33=AI.R. 1947 Nag. lot. 

“ — S. 15 — ^Timo for payment given to judgment- 
debtor operating as stay — Must be excluded. 

An application for execution was made on 2lit 
September, 1923, the judgmcni.dcbtor paid Rs. 50 in 
part payment and prayed for a week’s lime for 
I)aymcnt of a sum of Rs. 200. The Court granted 
time to the judgment-debtor to pay the money up to 
29lh September, 1923. No payment was, however, made 
on tills date and the execution case was dismissedon 
3rd October, 1923. On 24th September, 1926 an 
application for execution was filed; 

Held, that (he application was not barred. The 
order granting time prevented decree-holder from taking 
any further step and the order of 21st September must 
be considered to be an order of stay of execution and 
not in furtherance of execution, iig Ind. Cai. 890=7 
Pat. 829—A.I.R. 1929 Pat. 36. 

S. 15 — Time to jadgenent debtor for paymeot— 

Does not operate as stay. 

-Aq order merely giving time to judgment-debtor for 
payment is not an order staying executioner an in- 
junction and S. 15 does not apply in such a case. 40 
AU. 198, Foil, too Ind. Cas. 475=9 L. L. J. 76—28 
P.L.R, 93=A.I.R. 1927 Lah. 106. 

-■ -S. 15 — Time given for paying decretal amoon* 
— Subsequent application within three years from 
the expiry of such period «s within tlm*. 

Section 15 applies to suits and execution procerding* 
alike and so the time for which execution pioceedings 
are stayed Is excluded. 

Where after stay of execution on application of partial 
a certain period is given to the judgment debtor for 
paying off the decret^ amount a subsequent application 
from execution, made within three years from theexptp^ 
of the period given to the judgment-debtor, is within 
time. 94 led. Cas. 482—A.I.R. 1926 All. 473 * 

— S. «5 (i) — Stay of execation— Order granthif 
time to judgment debtor— If operates as. 

An order granting time to the judgment debtOMor 
the payment of the decree-amount is not an order 
staying execution within S- 15. **Prcicribcd” in S. *5 
refers to periods prescribed by the Act and has no 
application to the provisions of S. 48 of the C. P. Code. 
40 All. 198 = 16 A.L.J. 71=44 Ind. Gas. 94. 

— S.^ 15— Execution not absolutely stayed. 

Section tx does not come into play if the execution 
is not completely and absolutely stayed. Thus where 
the execution of a decree u stayed as regards a portioa 
of the property and the decree-holder u at liberty^ *0 
proceed against the rest of the property, the section 
can have no application. 46 Bom. LJl. 666—A.IR' 
1944 Bom. 303. 

S. 15. 

Sale of some property of judgment-debter stayed-^ 
Benefit of S. 15 cannot be ca|imed. A.I.R. 1930 Lgh. 75 
=190 Jn^, Cm. 379. 
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“•--S. 15 Stay of execution — Absolute stay - 
contemplated. 

Section 15 contemplates an absolute stay of execution 
which renders the decree-holder incapable of taking out 
execution of the decree. 120 Ind. Cas. 3i5=A.I.R. 
1929 PaL 597. 

S, 15— Stay-partial. 

Quaere. — Whether a partial stay order may be govern- 
ed by S. 15, Limitation Act. J to Ind. Cas. 518=51 Mad. 
583»*28 M.L.W. 6o=aA.I.R. 1928 Mad. 627=57 M.L J. 
156. 

S. 15 — Stay mast be absolute — Stay under 

O ai, R. 53 (i) (b) — Does not apply to. 

Section 15 only applies to an absolute stay, ard not 
to a limited stay as would be ordered by the noiire 
under O. at, R. 53 (1) fb). The stay under thb rule 
does not prevent cither the holder of the decree sought 
to be executed or his judgment- debtor from seeking to 
«ccute the original decree and that being the case, 
time must be taken as running against them, fio Ind. 
Cai. 339=48 Bom. 435=36 Bom. L.R. 3t7=A.I.R. 
1924 Bom. 383. 

“ “'8. 15 — Bar of arrest in executloa— Attach- 
ment still open — Period of bar therefore not to 
be esclgded. 

Th^gh the decree-holders may have been debarred 
from one particular mode of execution still it is open to 
them to execute their decree in any other way, e.g., 
by attachment and sale of any movable or immovable 
property of the judament-debtor. Therefore S. 15 of 
the Limitation Act docs not apply. 8a Ind. Cas. 1=5 
L-R- A.Civ. 4o8=A.I.R. 1924 All. 707. 

““■S' *5 (i)— Stay of execution — Execution of 
dccreo in pairt — Exclusion of time. 

Where on appeal an order staying the execution of a 
decree was obiained, the decree-holder was entitled 
under S. 15 (1) to exclude the period of stay in com- 
puting time for an another execution application. The 
fact that the execution order related orily to a part of 
the decree is immaterial. 38 Bom. 153=15 Bom.L-R 
936-ai Ind. Caj. 713. 

— — 15(1)— Stay of execution— Partial— Execution 
of time. 

A partial stay of execution in respect of a particular 
property against which execution is sought amounts to 
a stay of execution within the meaning of S. 15 of the 
|-imitaiion Act so that in computing the period of 
limitation prescribed for an appplicsiion for execution 

during wh.ch the execution of 
the decree has been partially stayed should be deducted 
3 U-B.R. (1918) 73=46 Ind. (^. 399. 

— Slay of execution. 

action 15 docs not conicmplalc case of one decree 
^Jeing rendered impossible of execution by subiequent 
iOcODsisteni decree passed in other suit. 

A deme-holder obtained a decree for possession of 
a temple in 1936. Before he could execute his decree. 
* mu was msUtuted by the pujail of the temple and 
a decree was passed in 1028 declaring the pujari to be 

temple an restraining the decree- 

thTvJLm. ^^®“* PoitewioD of 

ufifSP*®* ^ >?3«. ihu decree was Kt aside by the 

t decree-holdcf in the previoiu suit 
^ execuuon of his decree passed in 

Held, that S. 15 did not apply, the decree of toaS 
not operate as an injuncuon or stay of executicn 
^Oun the m^g of 8. 15 and therefore, thVdSwS 

attenapted u> put th** decree in*o tntecution. imq A.W R 


— S. 15- Stay of ejcecutloOe 

The decree-holder v»aj a judgment-debtor under Uie 
decree in previous case which decree he was 

challenging m appeal. He applied to the Court for 
stay pending the disposal of the appeal. The Court 
ordered stay on terms as to security. The then 
judgment-debtor, {the decree-holder in subsequent 
decree) was offering as security the subsequent decree 
which he had, by that date, obtained. It was a decree 
for a sum of over Rs. to, 000 and it was against a judg- 
mcnt-dcbior whose estate had recently been taken under 
the man^ement of the Court of Wards. The Tudee 
c^sidercd the security proper and ordered tb^ the 
officer-iD^harge of the Court of Wards should be 
written lo deposit the amount in Court. The order 
contained the following sentence : “The judement- 
debtor undertakes not to accept any payment direct 
frpm the Court of Wards towards the satisfaction of 
his decree”: 

Held, that the order was not tantamount to a stay by 
an injunction or order within the meaning of S. 1010 
N.L.3 40=A.I R. 1939 Nag. 8i = I.L.R. (1940) Nag. 
627 = 181 Ind. Cas. 516. ® 


■S. 15 — Stay of execution. 


Where, alter a person had obtained a decree against 
another, a Receiver was appointed for the judgment- 
debtor s properties in another suit and on an application 
made by the decree-holder in the latter suit for per- 
musion to levy execution against the proprrty in the 
bands of the Receiver, the Court ordered that he should 
wail for soine lime and it appeared that there was in 
fact no application for execution pending in the former 
suit at the time when the application for permission was 
made: 

Held, that the order made in the latter suit was not 
in any sense a stay of the execution by injuncii^'n or 
order within S. 15 and the decree-holder was not 
entiiled »o exclude the p-riod during which that order 
was in force in computing the period f-^r a subsequent 
application to execute the decree, to O.W N 226=37 

L. w. sss-ligas) m.w.n. ii2=a.i.r. 1033 p.c. U 
= 14 PL.T. >67 = 37 O.W.N. 548-{t933) A.L.J. 359 
= 12 Pat. 195=64 M.L.J. 599 = 35 Bom. L.R. 526 = 
57 C.L.J. 276 = 60 I. A. 43=141 Ind. Cas. 760 (P.G.). 

S. 15— By agreement. 


^ • w - • 

Only an agreement to desist from execution would 
not attract the provision of S. 15, Limilaiion Act. 
ion Ind. Cas. 20 = 38 M. L. T. 42=A.LR. 1927 Mad. 
347 = 52 M. L.J. 137. 

S. 15 (1) and Art. tSa (5) — Agreement not to 

execute— Running of time. 

An agreement rot to arrest the judgment-debtor is 
not binding on the decree-holder or judgmenudebtor 
especially where it had been broken by the decree- 
holder and it would not save the period of limitation 
from running against him. 13 A. L.J. 305=28 Ind. 
Cas. 381. 

— S. 15— There must be clear order for etay. 

Alth'ugh under S. 15 a written order staying the 
excculio" of the decree is not necessary, there must be 
clear order staying the execution of the der'ree. 60 
Ind. Cas. 916 = 23 Bom. L.R- I07=A.LR. 1921 Bom. 
33* 

5. 15 (1)— Stay of cxecntlon— Due to doctor- 

holder— 'Excsdelon of time. 

Where the stay of a sale in execution it due entirely 
to the decree«holder, meb stay cannot be regarded as 
a Iwal stoppage of the execution proceedings, so as to 
entitle the decree-holder to the benefit of S. 15 of the 
Ltmitatioo Apt. (1930) PJLC.G. 109=53 Ind. 
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*82— Stay of execution — Execu- 
tioo appHcatxun-Case struck oflf— Suspension 
of Itmitation. ^ 

Where the firiiii d(rre- in a m rtgagr juii was 
<et aside agamn some of ihe owners of the equiiy of 
redemptic.n. and the ra«r was ordered to be rctiied 
the decrce-holder's apphVatioi ior cxeruti< n. against 
the oihcv defn. was strurk off lill the liability 
oi the ilclis. against wlK>ni the decree had been 
set aside, was finally sailed the execution of the 
decree is thus staved until the liability « determined. 
47 Ind Cas. 907 (Cal.). 

*5,(1)— Stay of execution— Decree accepted 
®®, fo*" costs of appeal —If operates as. 

Haintitf appealed to the Privy Council and offcicd 
at secuniy for respondent’s cost* in that .appeal a 
•a decree which he had obtained against the latter in 
another suit. Held, that the acceptance of the 
decree as security did not amount to an order by the 
L-ourt that execution of the decree should not proceed 
pending the disposal of the appeal to the Privy 

t^-ouncil The period between the dismissal of the suit 
hy the High Court and the date on which the appli. 
cation for execution of the decree was filed could 
not be excluded under S. 15 of the Limitation Act. 

3 iat. L. j. 132 = 44 Ind. Cas. 570. 

execution— Attachment— 
If operates as. 

An attachment before judgment is not an injunction 
or order staying execution within the meaning of S. i«5 
01 the Limitation Act whether the .subject matter of 

r w any other property. 21 

C.W.N. 1147=40 Ind. Cas. 816. 

z «5 fi)— Slay of execution— Attachment of 
decree If operates as — Limitation— G. P. Code. 
O. ax, R. 53. » 

attachment of a decree under O. at, R. 53. 

. 1 . Li. opwaics as a stay of execution of the decree 
by order of Court and that the time during which it 
was under attachment should be deducted in compu- 

Caf 587 '“r execution. 30 Ind. 

15 (i)— Stay of execution — Adjournment 
of execution application. If operates as. 

in order to apply S. 15 a party mutt point out the 
injunction or order staying the execution of the decree, 
the dates of its usue and withdrawal. The sectiorl 
dw not apply where the hearing of an application is 
adjourned for some time as the judgment-debtor 
objected to the execution. 36 Ind. Cas. 939 (CaJ.) 

— 15. 

If. by the order of a competent Court, the decree 
ai been rendered a nullity, tbc period during w|hich 
that order » ui force must be excluded, otherwise 
the period of limitation allowed to the decree-holdcr 
would be reduced to Jess than three years. A.I.R 
1944 All. 88= (1944) A.L.J. 98=1944 O.W.N.H.C. 

^^InTca^fc, (■!>«) All. .97= 

Where a decree-holder is restrained by injunction 
irom executing the decree or where his decree has 
cewQio CKi$t having been let aside m a separate 
suit the time of injunction or the period for 
which the decree ceased to exist should be excluded. 

IgzS^pft 86*^ 770=A.LR. 

Z i5“Stmy on conditloa of aecoricy— Porlod 
from Mte of order to date of acceptaoco of 
•^cxMxity to be dodoeted* « 


VSTierc an order granting stay of delivery of posics- 
sion IS made condifional upon security being fumbhed 
and fecuri'y is subsequently given and accepted^ 
the Older of stay must be taken to have been in 
force from the date of the original order granting 
Slav and the time that elapsed between ihe dale of 
the slay order and the date of the actual acceptance 
of the ficcur.ty should also be deducted in favour of 
the purelnwcr. 99 Ind, Cas. 632 = 25 M-L.W. 108* 
i 927 M.\V.N. 6o = AJ.R. 1927 Mad. 391. 

— — -S. 15 — By iojunction^Period of exclasion — 
From date of last execation to date of dissolu* 
tioQ of injunction. 

On 7th July, I9i7» ibe execution of a mortgage decrc® 
for a sale of a houKC was first taken out. On September 
T2rh, 1917, injunction was granted rest raining tbc sale 
jbe house. On 19th November, 1917 an 
application was made to take a step-in-aid of exccu* 
lion with respect to the other half of the house. 
That half of the house was sold. The injunction was 
dissolved on 8th November, 1918' Application for 
ocecution with respect to the other half was made on 
January loth, 1922: 

Held, that the last appHcation was made on i<)^ 
November, 1917, and limitation began to run from 
that dale. The only period which the decrcc^oldcr 
was entitled to ex-'Iudc on account of the injunction 
was from i9ih November, 1917, the date on which 
limiiation began to run, to 8ih November, 1918, the 
date on which the injunction was dissolved. Therefore^ 
the application made on loih January, 1922, having 
been made more than 3 years after the date of the 
last application, after deducting ihc period covered by 
the injunction the application was time-barred. 78 
Ind, Cas. 478=*A.I.R. 1925 Pat. 298. 

S. t5’^Dacree*holder required to produce 

judgment in asnit — Period till that judgment WM 
passed should be excluded. 

The decrce^huldcr was asked by the executing Court 
to produce the judgment in a certain suit before a 
cei tain date before the decree could be transferred to 
the Collector for execution. The judgment in that suit 
was passed at a much later dale. Upon the decree 
holder^s failure to produce the judgment bcfofc the 
required date, the Court dismissed the application for 
execution. In calculating the limitation for a subsequent 
execution application by dccrcc*boIder: 

Held, that the time during which the suit, the 
ment in which was required to be produced, continued 
should be cxclued, 64 Ind. Cas. 598«ai9 AXJ* 9^5— 
A.I.R. 1921 All. 174, 

S. 15 — lo junction as to part by another Coort-^ 

Stay as to the rest by executing Court— 
till both the iojunctlpn and stay ceased to ^ 
operative to be excluded. 

Subjection (i) of S. 15 contemplatef the stay of 

execuiion of a decree either by injunction or by OTOtt; 

* in a 


an injunction to jtay execution may be issued in 
proceeding other than the execution proceedings, wbue 
an order for stay of execution may be made be ite 
execution Court itself in the couisc of thotc procee* 
dings. 

Where a decree is stayed by injunction as to 
P^^pwties and by order of the erecuting Court 
self as to the rest, the decree-holder is entitled to deduct 
the dme during which the injunction and the />tdw 
continued, the date on which the injunction was^ 
and the order was made, and the date on which the 
injunction and the order ceased to be operative. 04 
Ind. Cai. 594-540. L.J. 163-AI.I^ 198! Pd.Wt 
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•“ — S. J5 — Injunction —Entire proceedings stayed— 
Period of stay excluded. 

Where in consequence of an injunction obtained bv a 
claimant to a share in the property sought to be sold 
in execution, Uie executing Court stays ilie whole 
proceedings, S. 15, Sub-section (i) applies, and the 
decree-holder is entitled to a deduction of the time 
between the date when the order for slay was made 
and the date when that order ceased to be operative. 64 
Ind. Cas. 849=35 C.L.J. i35=A.I.R. 1921 Cal. 594. 

— S. 15(1) and Arts. i8i and i8a — Execution — 
Limitation^ suspension of. 

Where no obstacle actual or resulting is imposed upon 
the execution of a decree by tlic Executing Court or 
by a Court before which an appeal is pending 
or by the Court before which a suit or appeal 
to contest the validity oJ the decree or the order passed 
in execution, is awaiting trial, there is nothing to stop 
the running of limitation cither under Art. i8i or 
under Art. 182. 6 O-L.J. 656=54 Ind. Cas. 426. 

15 and Art. 182 — Stay of execution —Order 
permitting execution on security— Deduction of 
lime during which order was in force. 

Tending appeal to the Privy Council, the High Couii 
made an order allowing the decree-holder to execute 
die decree on furnbhing security within one month. 
The decree-holder was unable to find the requir-d 
security. Thereupon e.xcciilion could not proceed and the 
Privy Council eventually dbmiiscd die appeal for default. 
Ilel^ that the order of ilie High Court whatever its 
form, did in fact sUy the execution of the decree, 
prevented him from executing the decree unconditionally 
as he was entitled to iJo. As the condition could not be 
peribrined, the effect was to stay the execution altoge- 
ther, The time during which the order was ui force 
could be deducted in rccLoning the period of limitation 
for iiling the execution petition. 5 Tat. L. J. 3Q = (i9IQ) 
T.H G.G. 434=.'»3 Ind. Cas. 9. 

■ “ "S. 15 (i) aod Art. 181— Slay of execution. 

Where there was nothing to prevent the dccjec- 
holdcr from prosecuting the execution such as an order 
Slaying further execution, die decree-holder is not 
eiiUtlcd to deduct the time spent in proceedings started 
by the judgmcnl.dcbtor. U917) P.h.C.G. 58 = 42 Ind. 
Cai. 8n. 


3. Stay of suit. 

. I— S» 15 and Arta. 109 and 129 — Suit for mesne 
profits ~ Execution proceedings to take deli- 
very of property restrained'-S. IS of the Limita- 
tion Act, tf applies— Acknowledgment of liabi- 
lity for meane profits— Period for which mesne 
profits could be decreed. 


^Ufcht during tlic course of execution to olitain 
mesne profits byway of restitution, and during 

December, 1942, some of 
a counter :n which inter alia 
they admitted that if at all, they were liable only 
from andatter 6th March, 1939. The plaintiff's 
application for mesne profits was 

Where upon he filed the present suit for the same 
froni22fid November* 1Q^7 t i- 

chase to 12th November, 1941. The trial '00^^ 
gave a decrec for mesne profits only for three vears 
prior to the date of the suit, but the appS 
Court admitting the counter, as additional evidence 
and treating the contents therein as an acknowled?- 
ment gave a decree from 7th November 193ft 
date of the order of injunction passed by the High 

Limitation Act did not, m so many words, apply to 
the facts of the case, for the institution of tl^ ore 

0° limrulU! “ 

(ii) It cannot be said that the defendant’s dos- 
sessioD was not wrongful and it could becorne 
rightful possession by the filing of the suit. 

(iii) But even treating the counter as an acknow- 
ledgment. It was made on 8th December, 1942. and 
can herefore only be regarded as an acknow edg- 

w ‘ had not become time- 

barred by that date and the acknowledgment wmild 
entitle the Planitiff to mesne profits otfly from 8th 
December, iyj9; an<l as ji was not signed by all ihe 
defeadants it would bind only those who signed it 

61 L.W. 609=A.1.R. 1949 Mad. 279=1948 M.W N 
631 = (1948) 2 M.L.J. 314. ivho m.vv.W. 


S. 15— Stay of suit. 

Mere stay of delivery of possession of property 
in execution of a decree cannot serve to extend 
time for the institution of a suit for mesne profits 
under S. 15, Lim. Act. 

A plaintiff cannot be allowed any extension of 
time to save limitation merely on equitable con- 
sideration unless the extension is provided for by 
the statute. A.I.R. 1933 Lah. 615=34 P.L.R. 1085 = 
146 Ind. Cas. 939. 


— S. i5~E8tate attached under Chota Nagpur 
Encumbered Estates Act— Suit if filed, keeps 
alive claim— If not filed, period of attachment 
cannot be excluded. 


The plaintiff purchased certain property in exe- 
cution of a mortgage decree on 22ad November, 
1937, and the sale was confirmed tn his favour on 
18th February, 1938. Some of the defendants then 
filed a suit impugning the mortgage and both the 
trial Court and the appellate Court (High Court) 
dismissed the same. Pending the disposal of the 
appeal the defendants obtaining an order of injun- 
ction restraining the plaintiff from interferiug with 
their possession on 7th November, 1938, and the 
order was confirmed on 6tb March, 1939. After the 
appeal was dismissed, the plaintiff obtained deti- 
ygrypf the prpperty pn 12th November, 1941, and 


There is no provision in the Chota Nagpur En- 
cumbered Estates Act providing that a vesting 
order under S. 2 has the effect of barring the in- 
stitution of suits. 20 Cal. 6U9, Diss. But if such a 
suit be instituted, the institution of tiie suit has 
the effect of keeping the claim alive as against the 
person whose estate is attached under the Act. 
But where no such suit is filed, the period during 
which the property was under attachment cannot 
be excluded by the mortgagee of the attached pro- 
perty from limitation for instituting his suit on 
mortgage. 105 Ind. Cas. 643=7 Pat. 109 = 9 P.l T 
252=A.1.R. 1929 Pat. 179. *' 
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•S. 15 (1)— Stay of suit -—Ejectment suit— If 
suspends rent suit. 

During the Pendency of a suit for ejectment the 
rjght to sue for rent for the period of suit conti* 
nuts and the limitation for a suit for the rent is 

ejectment suit. U W.R. 

(P.l 0 5 p.st. 9C. 255 (P.C0. Foil. 57 Ind. Cas, 

992 (Cal.) 


4. Stay against one of several judgment- 
debtors or defendants. 

S’ ^5 — Stay against one of several judg* 


ment-debtors. 


by A under the Chota Nagpur Encumbered Estates 
Act, a fresh application lor execution after the 
withdrawal of the stay order must be deemed 
to be one for the revival and continuance of 
the previous application and is governed by Art. 
181 of the limitation Act, Where the mortgaged 
property was to be sold substantially as the pro- 
perty of A and it would have been futile for the 
decree-holder to proceed against B and C while 
the order of stay of execution against A was in 
force, the decrcc-holtfer is, as against B and C 
entitled to a deduction, under S. 15 of the 
Limitation Act, of the period during which the 
stay order was in force. 20 Ind. Cas. 439 (Cal.) 


The institution and continuance of the insol- 
vency proceedings against one of the judgment- 
debtors does not prevent the decree-holder from 
proceeding to execute the decree as against the 
other judgment-debtors as the liability of the 
other judgment-debtors in respect of the decree is 
npt m any way affected by the insolvency procee- 
dings. The period between the stay order and final 
disposal of insolvency case cannot be excluded 
und^ S. IS as against the other judgment-debtors. 

^■•^•^4=21 P.L.T. 618= 

184 Ind. Cas. 701. 


T» ^S—Stay against one Judgment-debtor— 
Fertod of stay not excluded against other 
Judgment debtors. 

Period which should be excluded from computa- 
tion because there was a stay order against one 
judgment-debtor should not be excluded from 
computation as against the other judgment-debtors, 
ts no stay order against them. A.I.R. 

518=51 Mad. 

583-28 M.L.W. 60=A.I.R. 1928 Mad. 627=55 

1jO« 

'^'-Several defendants— Plaintiff entitled 
to deduct time aga.nst one defendant entitled 
Against all defendants as well# 

In a single suit brought against several de fen- 
dants if the plaintiff is entitled to deduct a certain 
period from the period of limitation in respect of 
one defendant, he is also entitled to the same period 

defendants. 

n {■?nH r ^ P®*’ 344, Foil. 

Ill Ind.Cas. 749=9 Lah. 519=A.I.R. 1928 Lah. 349| 

p L.J. 643=1922 

P.H.C.C, 254 — A.I.R. 1922 Pat. 549. 


S. 15— Suspension. 

. execution against one of several joint 

judgment-debtors is stayed, limitation is suspended 
against the others also. 61 Ind. Cas 901 = 11 
M^L.W. 59=1921 M.W.N. 188=L.R^“l921 Mad! 

— — S. IS and Sch. I, Arts. 181 and 182— Stay of 
execution— Mortgage decree against three 

application by one under 
po*® Nagpur Encumbered Estates Act— Fresh 

SSthdnwnf e*®cution after stay order 

Where an application for execution of a mortgage 
decree against A, B and C was dismissed by 

staying the proceedings, issued 
ny tne commissioner on an application therefor 


5. Injunction. 

S. 15 — Attachment before judgment of 

decree— Amounts to injunction. 

An attachment before judgment of a decree 
and a consequent order issued by the court 
attaching the decree absolutely prohibiting 
the execution of the decree by anybody amounts 
to an injunction and the period of its pendency 
is excluded under S. 15 in executing the decree. 
80 Ind. Cas. 103 = 19 M.L.W. 650=1924 M.W.N. 
527=47 Mad. 641 = A.I.R. 1924 Mad. 673=4? 
M.L.J. 4. 

S. I5 (1)— Injunction— If includes attach- 
ment. 

The words "injunction or order” in S. 15 of 
the limitation Act do not include "attachment". 
42 Mad. 637=10 L W. 333=26 M.L.T. 147=(1919J 
M.W.N. 448=50 Ind. Cas. 380. 

— — S. 15 (1)— Injunction— Execution. 

Where a decree-holder is prevented by an 
injunction from executing his decree he must 
^PPly for execution within three years from the 
termination of the injunction period, to save bis 
decree from being barred. 18 A.L.J. 642=56 Ind. 
Cas. 1006. 

— S. IS — Injunction— Order striking off case 
on ground of insolvency — Revival of execution 
—Execution against firm. 

A decree-holder applied on 30-8-1912 ,fof 
Mccution of a decree against the firm B and J. 
On 1-10-1912 an order striking the case off the 
list was passed on the ground that the firm had 
been adjudicated an insolvent. On 3-4-1916 it 
was decided in the insolvency proceedings that 
B alone was the proprietor of toe firm. There- 
after on 19-4-1917 they made an application for 
execution against J. Held, that the application for 
«ecution dated 19-4-1917 was not barred by 
;*®>totion under Art. 182 as the application of 
13-8-1912 was to be considered against all the 
Persons who were mentioned in the decree as 
members of the firm. Even if toe application 

regarded as new, the order 
of l''10-1912 amounts to an injunction within 
S. 15 of the limitation Act. The period from 

3-^1916, is therefore tow excluded. 
17 P.W.R. 1919=51 Ind.Cas. 64. 

•“ — S. 15— Execution— Injunction— Limitation. 

The period during which an injunction not to 
execute a decree is in force will be dedneted 
from the period of limitation for execution of 
lb? decree. 2 Pat. L.J. 24=38 In<I.<>4. 85- 
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~S. 15 (i) — Injunction — No order of — Exclusion 
of time. 

A party cannot claim to exclude under S. 15 the 
time during which no iniunclion staying a suit was in 
force against him 27 M. L. J. 734=26 Ind. Cas. 
267. 

S. 15 and Art. 182 — Injunction — Exclusion of 
time — Pendency of claim suit« 

Where in execution of a decree a claim was put in 
by two persons and was disallowed and die latter 
brought a regular suit to ^fl adde the attachment and 
an injunction was obtained and an order was parsed 
releasing the property from attachment, ii was hold 
that an application by the decree. holder fnr execution 
within three years of the dale when the attachment 
was raised was not barred by limitation since time 
began to run from tiiat dat<‘ and tfiac time should in 
any case be deducted <kirin!j which the injunction 
staying sale was in force. 34 All. 436=9 A. L. J. 
540=14 Ind. Cas. 343. 

6. Insolvency of Judgment — debtor. 

— S. 15 — Applicability — Exclusion of period between 
date of adjudication and the date of the rloNing of the 
proceedings. See PROVINCIAL INSOLVENCY ACT 
(V OF 19^0), S. 78 (2.) (1947) ( M I.J. 4=A.I.R. 

1947 Mad. 238. 

S. 15 — Insolvency of judgment^debtor — 

Whether insolvency operates ar. stay. 

Quaere. Whctlicr an order adjudicating a person as an 
insolvent does not operate as an order staying execution 
of the decree egninst him. no Ind. Cas. 518 = 51 

Mad. M. L. W. 6o=*A.I.R. 1928 .\Ud. 62/ = 

55 M.f-.J. 156# 

S. 15 — Adjudication — No bar to suit*-^ Period 
of pendency of insolvency — Not to be excluded. 

It cannot be said that when an adjudication 
order is ilicrr U any injunction or order 

against the inMitutiofi of a suit by a rrrrlitor. Section 
17 of the Prcbldrncy lowns Insolvency /Set ilocs not 
present an absolute bar to ilir creditor's right to institute 
a suit hut only prevents him from suing without the 
leave of the CXiurl. And it ih only when leave is rrfused 
that it ran he said that there is an injunction or order 
slaying the insiitulion of die suit. The creditor cannot, 
therefore, claim a tlrdurtion. of the time during which 
the insolvency was pcii<ling, 1/1 computirnr the period of 
limitation in any suit brought tiy the (.rr<litor after the 
iniolvMiry iir>c<*rdings .irr In d. 67 Ind. Ca«. 
757 at J- K' 47 h'ui. a4j- A. I R. tgjj 

Bom. 33. 

S. 15 and Art. i 82 — Stay of eaecotlon— 
Inaolvency proceedings ^Absence of protection 
order — Time doee not fi»top. 

The pendency of an insolvency proceedings under the 
Preiy, Towns Ins. Act dors not in the absence of a 
protection under S.,t5 ot the Act, bar the remedy of 
ibe decreediolder to execute his decree by the arrest of 
the judgment-debtor. The limitation for die execution 
ot adeerce, therefore continues to rnn against a decree- 
holder during Uu* pendency of an miolvmcy procetdine 
(1918) P. H. C. C. 357-47 Ind. G*j. 79B. 

“'8. 15 (i}“St*y of vxecatioa~ln.olv.iicy 
proccedlnf*, If operatM a*. 

The petulfiicy of an iiuolvcncy proceclingi at ihe 
iniuncc of ll»e judgmmt-dfbtor will not arrot the 
running of lime as against the decree-holder leeking 
execution unki. Ihv procerdings are itaycd by the 
Insolvency Court or Execsiung Court. 6o P. VV. R. 

1919—155 P. L. R. 1912-14 Ind. Cm. 33S. 

10 P. y. D.— 270 


7. Revival or conttnuatioa of execution. 

- S, *5— V^tcre there ig no stay ordei pasfcil under 
S. to, Agri. Debtors Relief Act, S. 15, Lim. Act, has n<. 
application Where an execution case is struck off for 
the time being because some other suit is pending 
with regard to the property involved in the execution, 

the application to proceed with the execution after the 

frii. - ^ decided in appeal and revision 

amounts to an application for revival of the orieinal 
application, altl.ough the application may not sav i 
in so many words .and is governed by Art ifli 1 
Act. A. I. R. t9.it Pesh. ^=2.2 Ind Cas. C2B. 


— --S. 15 ,y decree was passed on January ,7, ,q3i. 
An applic.ation for execution was made on Tanuai v 
^2, i9;}i. Property was attached but the judgment- 
debtor made an application lor being declared an 
insolvent, and on January 31, 193,, had obtained an 
ord<r from the ln.sulvcncy Court that execution be 
i^ayed. In the cucumMance, the decree-hoider's 
Pleader made a statement to the execution Court on 
February 17, 1931, which was the dale fixed for sale 
that the case be consigned to record, but that attach- 
ment shoidd continue. Accordingly, the execution 
Court made an order to the same effect. Ultimately 
the judgment-debt, r withdrew his insolvency petition 
on Sept-mber o, 1932. On August 8, 193.^, the decree- 
holder made another applicati.m pi.iying that liie 
execution proceedings which were consigned to records 
he revived. He prayed in the alternative that 
proceedings be started afresh against the properly 
which had hcen aitached previously and the said 
properly be sold : 


Held, that the application dated August 8 1074, 
should be treated as a continuation of the previous 
application dated January 22, 1931. 1936 O. W. N. 

i 239 = A. I. R. 1937 Oudh 158-12 Luck. 743 — i6<i 
Ind. Cas. 798. ^ 

S. 13 — The enlargement of the scope of S. 15 by 

the Lim. Act of 1908 has not fcU[)crscdccl the 
principle that a later applicaiion can, in certain 
circuiiulanc^'s, be treated as an a(j|>Iicaiion for reviv al 
or in continuation of the earlier application. Scciion 
15 contemplate s the filing of an application for 
execution and docs not in terms, apply to any other 
application. If, ihcr^-fore, an applicaiion is made by 
the dccrce holcltT, after the removal of the bar to 
cx**cuii<in, to revive or coruinue an applicaiion for 
cxrrution which couhl not !iavc b^<.*n by r<*ason of the 
bar, proc^'cded witli^ such an application not being 
ill lerfiLs .1 fresh ap; 4 icaii<jri for execution, docs not 
come within ihe scciion. A.I.K. 1936 Cal. 230 = 39 
C.W.N- C. 57 = 162 Ind. Ca«. 654. 

S. 15— Revival of pendtog execution - Not 

prohibited. 

The Limitation Act, as amended, docs not prohibit 
cither cx[)rcMlyor by neces^aiy implication the making 
of an applicaiion fur revival of execution pending in 
Ojurt. 27 All. 3J4 (RC.) and A. 1 . R. 1921 All. 99, 
Foil, too Ind. Ciis. 692=49 All. 276 = 25 A.L.J. 201 « 
A.LR. 1927 All. 16 (F.n.). 

— 15 — Revival of eaecurion. 

'Fhcrc u an eisentia! difi^rence between an application 
for the cxccut'Ofi of a decree* and an application to a 
Court arkifig li f imply to revive a previous appliratiori 
made lor the execution of die decjce. It i% to an 
application of tlic former class that S. 15 would apply 
and not to an application of the latter class. 

per SulaimAA. J — The question of exclusion of time 
can only arise when a fresh applicaiion for execution is 
made, whereas it is only a pervious application which 
has not been properly and finally disposed of which can 
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be rfvivrd. TJic application for i<“vival noi a fre.sb 
upphcatioM for execuii *h. Th^' princ iplr li b^ved on 
equity and justice, and i\ic df-cree^boldei is merely to 
request the C^^urt to take up and continue the proceedings 
which have not finally terminated, but wbich bavc 
remained n abeyance for fome reason or other beyond 
bi^s coniroK It is not correct to say that the amendment 

j * iriteiulcil to sweep away and replace the 

old docti ine of revival. Tiie two principles are not co* 
^tensive or ideniicaf. Tl*e application for revival not 
being a fresh application for execution cannot be 
governed by \]i. 182. The proper article is Art. 181. 
42 All. 564, foil, too lad. Cas. 692=49 All. 276 = ^5 
A.LJ. 2 oj=A.I.R. 1927 All. 16 (F.B.). 

S. 15 — Execution subpended by orders of 
Court — Revival after three years —If valid. 

VWiere the r\i cution of a decree has been suspended 
thiungli no act or fault of tl r decreedtolder, die 
execution proceeding will not be time-barred even if 
the subsequent application is presented more than three 
years after tlie order of 5uspcnsion was passed. 27 All- 
33 i (P C.); 43 All. 383 and 37 Cal. 796, Foil. 87 Ind. 
Cas. 203—6 L.R.A. (Civ*) a49=:A.I.R. 1925 All. 572. 

— ~S. 15 — Execution suspended by objection found 
groundless ^Subsequent application may be a 
continuation or revival. 


n fuin ? 7 ^ “ « ^ ‘he plaintiff 

refused to do SO. He thereafter Hied a suit for damages 

for wrongful detention of goods. The summons ^as 
served on Agent, E. I. Ry. The goods had arrived at 
Zon December 3o, 1935, and the suit was filed OD 

February 24, 1937: 

Held, that the suit was within time even if Art. 3i 
applied. The period of two months should be deducted 
trom the period of limitation for the suit under S. (2). 
A. .R. 1939 All. 277 = (i939) A.L.J. i 54 = I.L.R. (1939) 
All. 392 = 1939 A.W.R. 216=181 Ind Gas. 948. 

- S. 15 — Section 15, does not operate so as to exclude 
from (he benefit of die proviso to S. 48 (c), Ben. Ten. 
Act, any period covered by the ejectment notice. I.L.R. 
(•937) 1 Cal. 499=A.I.K. 1937 C;il. 656=174 Ind. 

Cas. 31. 

; S. 15 — Per Jallal, J. — Tlic phraseology ofS. 15 (2) 
IS stifRcient to include a notice which has been given in 
accordance with the requirements of an enactment of a 
loc.al Legislature. 

[Whetlier S. 54, U. P. Court of Wards Act is an 
enactment in force for the time being in the Province 
of Delhi within the meaning of S. 15 (2) considered.] 38 
P.L.R. 992=A.I.R. 1937 Lah. 4i=I.LR. (1937) Lah. 
11 = 164 Cas. 1090. 


An application for exerution of 'a decree may be 
treated as one in continuation or revival of a previous 
application, similar in scope and character, the consi- 
deration of which has been interrupted by the 
intervention of objections and claims subsequently 
proved to be groundless or has been suspended by reason 
of an injunction or like obstruction. 37 Cal. 796, Foil. 
W Ind. Cas. 207 = 36 Cr. L.J. 84 = 26 C.W.N. 338 = 
A.I.R. 1921 Cal. 472. 


S. 15 — Although under S. 15 (2), the period of 

notice prcFcribed by the Court of Wards Act will be 
excluded in computing the period of limitation for a suit, 
it cannot be made the ba<is of an argument that a suit 
is barred in every case in which notice is prescribed by 
the Court of Wards or any other Act. 1937 O.W.N. 
i 65=A.I.R. 1937 Oudh 282 = 13 Luck, 171 = 166 Ind. 
Cas. 928. 


-S. 15 — No fault of decree-holder'— Right to 

revive suspended execution. 

Where the execution of a decree has been suspended 
through no act or default of the decree-holder, the 
latter has a right to ask the Court to revive and carry 
through the execution proceedings which have been thus 
suspended. 61 Ind. Cas. 4»7=43 All. 383 = 19 A.L.J. 
i 74 = A.I.R. 1921 All, 99. 

— 7-S. 15 (1)— Execution— Application In continu' 
ation of a former application When valid. 

An application prima facie barred could be deemed 
as in continuation of a former application only if tlic 
decree-holder shows that he has not been remiss 
Ind. Cas. 579. (Pat ). 

8. Notice of suit— Sub- S. (a). 

— S. 15 (a)— Section 15 (2) applies in computing 
the special limitation under S. 535 (2), Beng. Municipal 
Act. A.I.R 1942 Cal. 544=46 C.W.N. 943= 20a 
Ind. Cas. 762. 

“ *5 — Period of one month’s notice can be 

deducted under S. 15 from period of three months 
provided m S. 146, Ben. Local Self Govt. Act. A.I.R. 
i9,jo Cal. 305 = 44 C.W.N. 362=188 Ind.Cai. 705. 

r ® «5(*)—PIain(iffscntsome goods by Railway from 

F to Z. The delivery of the goods waj not taken by the 
consjgncc. After some correspondence between the 
parties, the defendant railway wrote to the plaintiff to 
take delivery of the goods within 15 days from the 
receipt of the letter. Within this period, the plaintiff 
sent his man to Z to take delivery. On reaching there 
the plaintiff’s man found that the goods had been sent 
by the Railway authorities to the lost property office at 
IL The plaintiff wrote to the Chief Gommerical Manager 
who asked him to pay the railway freight from Z to H 


S. 15 (a) — Section affects the provision of S. 16^ 

Bom. District Municipal Act and consequently, a plaintiff 
is entitled to exclude the period of one monih of notice 
from the period of limitation for his suit. A.I.R. >932 
Bom. 250=56 B. 135=34 Boro. L.R. i43 = t37 1“^- 
Cas. 545. 

S. 15 — Section 15 (a) does not apply to extend 

time for filing suit under S. 167 of the Bombay 
District Municipal Ac*. (z9oi). 

Section 167 of the Bombay Dt. Municipal Act (1901) 
in plain and unambiguous terms prevents the claimant 
from commencing his suit after six months from the date 
of act complained of and thereby expressly excludes the 
time being extended, under S. 15, Cl. 2 of the Limitation 
Act. Public interests require that such suits should be 
instituted without any delay and the period of six montm 
is sufficiently long to enable a claimant to comply wim 
both the conditions precedent required by S. 107 of the 
Municipal Act. 32 Cal. 277, Foil. 90 Ind. Gas. 44“ 
A.I.R. 1925 Sind 322. 

S. 15 — Suit agalost Government war^— 

Government ward*, at the date of cause of acocm 
Ceasing to be wards before hearJi^— Time i* 
extended by two months. 

Plaintiff is entitled to include in (he limitation 
period the • two months required to serve noUM 
at required by S. 31 of the Court of Wards 
Act, on defendants who were Government wards at the 
time the cause of action arose, and the extension cannot 
be refused on the ground that they ceased to be wards 
before the suit came on for hearing. 81 Iiid. Cas, 75®*“ 
26 Bom. L.R. 364=A.I.R. 1924 Bom. 364, 
r: — 15 — Suit to recover water cess paid under protest 
— Period of notice of suit — Exclusion of period of. 73 
Ind. Gas. 106=46 Mad. 485=17 M.L.W. 683-i» 
M.L.T. 236=1923 M.W.N. 258=A.I.R. 1923 
652=45 M.L.J. 12. 
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S. 13(2,1 — Notice — Suit against private person — 

Joinder of Secretary of State — Limitation. 

Where a plain lifT under a mistake of law or fact 
conceives that he has a cause of action against the 
Secretary of Slate and impleads him as a party along 
with a private individual he shall not be entitled to in* 
voice Se 15 of the Limitation Act and to extend the period 
of limitation ordinarily allo\ved against the private 
person by two rnontlis. 2a O.C. 342-2 U.P.L.R. 
(O.c.) a5“54 Ind. Cas. 535. 

S. 15 (2) — Applicability ^Suits under S. i04>A 

of the B, T. Act. 

S. 15, sub-S. {2) of the Limitation Act, docs not 
extend the period of six months mentioned in S. 104-A, 
of the B. T. Act. 45 Gal. 034 = 27 C.L.J. 374=45 Ind. 
Cas. 2 q8. ^ 

S. 15 (2) — Notice — C.P. Code, S. 80. 

Wlicn notice to government is compulsory under S. 80 
C.P.C. the period of two months should be excluded in 
computing the period of limitation prescribed for the 
suit agaiii't government. 42 P.W.R. 1917 = 52 P.R. 
1917=38 Ind. Cas. 600. 

S. 15 — Claim against joint defendants — Notice 

necessary against only one defendant — Period of 
notice given excluded with regard to other defen- 
dants also. 

If it is nec'-ssary, for the plaintiff to bring a kuit 
claiming relief against all the defendants jointly, and if 
notice under enactment was necessary against one defen- 
dan* only and was in fact given, the period of notice i.s 
to be exchided in computing the period of limitation for 
the suit and not merely so far as the defendant to whom 
notice was given is concerned. 1930 A-L J, i443 = A.I.R. 
1930 All. 742. 

9. Miscellaneous. 

S. i 5 — ‘ Period of limitation ' — Per Thom, C- J. — 

Ifthrrr.ult of a htatutory provision is, in substance, to 
fix a period within which a person must lake appropriate 
and necessary action if he desires to assert hi.s rights in 
a Court of law, that provision prescribes a peiiodof 
limitation. 1939 A. W. R. 498=A. I. R. 1939 All. .J03 
= (1919) A. L. .J. 522 = 1. L.R. (1939; All. 647- 183 
Ind.(iu.242 (F.B.). 

S. 15 —Suit on foreign judgment — Application 

before foreign court to set aside ea parte decreo 
— Deduction of time. 

Plaintiff suing on a foreign iudgment is not 
enitllrd to deduct the time during which the dcfrndanls 
were applying before the foreign Courts to set aside the 
ea parte decree ; fur until it is in fact set aside it 
remains a fin.il decree capable of execution, m2 Ind. 
Gas. 523=8 Lah. 54 = A.I.R. 1927 l.ah. 200. 

> S. 15 — Decree niei for foreclosure — Receiver 
^spointed peodiug appeal ---Right to apply for final 
d^ee Bccnies from date of discharge of receiver. 

In a cose where, after the passing of the preliminary 
decree for foreclosure in a mortgage suit, a Receiver 
was appointed at the instance of the defendant pending 
an appeal to His Majesty in Council and the latter 
appeal is dismissed for ooo>pro»ecutbn, the right to 
apply for msking decree Anal accrues from the date of 
the order giving the decree-holder liberty to so apply. 
The decree-holder ii incompetent to make such an 
application so long as the Recesver is in possession of the 
morigai'ed properties. 66 Ind. Gas. 97=3 Pat L. T. 

Pat. 435-1922 P. H. C. C. 34a -A.I.R. 1922 
rat. aoi. 


S. 15 Application for decree absolute— Order 
of court suspending right to apply— Period of 
suspension to be excluded. 

Subsequent to the date fixed for payment in the 
preliminary decree obtained by a third mortgagee a 
second mortgagee obtained a decree on his rnortg.'igc 
in which the Court expressed opinion that the third 
mortgagee could not sell the property before lie had 
paid off the second mortgage ; 

Held, that the period from the date of the judoment 
which ci'ntained that opinion to the date when the 
third mortgagee paid the sum due to the second mort- 
gagee, should be deducted in calculating the time 
limit for an application for decree ab»nlute by the third 
mortgagee, a-^suming Art. 181 applied. 62 Ind Cas 
418=33 C.L.J. 260 = 25 C. \V. N. 376 =A. I. R, 1921 
Cal. 381. ^ 

^ S.16— Applicability — Auction-porchascr obtain- 

ing symbolical possession. 

S. 16 of the Limitation Act can help an auction- 
purchaicT only when he ha> not obtained possession 
through Court. Where he has obtained symbolical 
possession, he cannot av ail of the provisions contained 
in that ^cction. A.I.R. 1950 .-Vssam 50. 

S. 16 and Arts. 138 and 144— -Property 
purchased at auction-sale and formal possession 
obtained— Suit by purchaser for actual posses- 
sion— S. 16 and Art. 138 not applicable— Art. 144 
applies. 

Flaiminr obtained tiirou^h an executing Court formal 
possession of the jiroperty purchased at an auction- 
sale and broiiglit a suii for actual poss'‘ssioii of the same 
after 12 years from the date when formal possession was 
given to him s-ceking to exclude under S. 16 the period 
during which the pioccedings to set aside the sale were 
prosecuted : 

Held, fi) that S. ifi could bo helpful only loan 
auction-purchaser who had not obtained pos-esdon 
till ough Court. \« ill'* plainiifF had obtained symb iliral 
po'sesjion he could U 't av.iil of S. iG, 

(2j ill'll .\r< i jllhadno application as the suit hy 
the plaintifi w-as not one by an auction-purcbasiT but 
an ordinurv .suit foi possession by the owner of the 
jjroperiy wluise lil'e had become complete and cIToct- 
liv'- bv the cotifirnialion of the s tlc and delivery of 
symbolical possession. 

(3J that llie possession of the ricfendanl-judgmciit- 
debtor hecamc advene from the dale of the delivery 
of syinboln al p'ls^rs-ion and a« the suit for iioss -ssion 
was brouahl more than twelve years of the date it 
was barred under Art. 144. A.I.R. 1946 Pat. 202 = 
24 Pat. 717. 

S. 16— Suit by auction.porchaser — Symbolical 

po»ses»ion delivered — Period during which appli- 
cation to set aside sale continued cannot he 
excluded. 

Symbolira! |>->»sessioii i; as elfeciivc as actual 
p 'ssrssion agaitwl the j'ldginenl — debtors ; and if ihr 
judginenUdeblor* ef)otiniied in possession even aftrj 
symbolical p'js'cssion is delivered to the auction- 
purchaser, their posses- ion becomes adverse against 
• uch purchas'T from that 'Try day. The j»ur< h».scr 
iher<*forc has a fresh cause of action for instituting 
the suit for i)osse«8i-'n against tlic judgment-debtor, and 
such a suit would not be one governed by Art. 138, 
which evidently refers to a case when* the purchaser 
has not obtained delivery of possession, but Art. 14.^ 
would apply, and in scuh a case the period durim; 
which an application to >el aside sale c 'iitinued 
cannot Ijr ex- luded. 7 o Ind. Cak.42o=26 C.W..N. 364-. 
A-I.R. 19*1 Cal. 385. 
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limitation act (1908), S. 16. 


S. i6 Proceeding—If applies to suits as well 

as appUcatioos. 

The word ‘ proceeding * In the i^cciion is comprehen- 
sive and includes a suit as well as an application (Per 
Mookerjee, J.)— Limitation doe** not run against an 
uction-purcha-er during the time the land is unoc- 
copied, as pos>ctS''ion ve<t' in him as the rightful 
owner, as soon a iIm* judgment •debtor has vacated 
n. 21 C. W. N. }04=iz5 C. L. J. i33*'j8. Ind. Cas* 
547- 

S. 17 — Scope. 

Intention of section is to limit tl)c time during 
which an action may be brought and not to take 
away the rights of a person who i$ a possible defen- 
dant tu an action) and it i> not intended to accelerate 
any rigiu of action aeain^t such a person. 2 B. R. 797 
^1936 O. W. N. 85i=A.I.R, 1936 P. a 300=41 LAV. 
579 **(*936) MAV. N. 1258 = 38 Bom. L. R. 1233 — 41 
C. W. N. 22 = 71 M.L.l.U3i = t7 P.L.T.9 i4=I. L. R. 
(1937) Mad. 9i'=63 I. A. 429=164 L C. 337 (P. C.). 

S. 17 — ‘ Legal representative*, if include heii> 

at^law. 

The expression “ legal representative ** in S. 17 
not intended to be confined to an executor or admini^* 
trator, but also includes heir-at-law. A. I. R. 1938 Mad. 
157*(*937)M. W. N. 1153=46 L. W. 88o = (t938) 1 
M. L. J. i46=I. L. R. (1938) Mad. 533 = 174 Ind. Cas. 
638. 

" S. 17— A residuary legatee under the will of a Hindu 
male in Sind and relating to property in Sind is not 
bound to take probate of a will before he sues as a 
l^atce. Gonscqu<'ntly, a legatee residing in Sind is| 
even before he obtains letters of administration legal 
representative capable of instituting suit** within the 
meaning ofS. 17. A.LR. 1937 Sind 318=172 Ind. Gas. 
805. 

— — S. 17 — Underlyiag presumption— Assumes that 
legal representative holds property in the right of 
testator. 

Section 17 of the Limitation on Act proceeds on the 
assumption that the legal rcpresenlarive holds the pro- 
perty in the right of the deceased and that it is his duty 
to sue in respect of a cause of action that lias accrued 
to the testator after his death. 83 Ind. Cas. 812=3 
880=5 P.L.T. 5I3=A.I.R. 1924 Pat. 721. 

"" S. 17 (t) and (a) - -Capability to sue — Eaecutor 
and administrator^Accrual of right to sue. 


The right of an executor to sue, begins from the date 
or the death of the testator. 37 Mad. 175=24 Ind. Cas. 
852 - 

^S. 17 an^, Art. 124 — Capability to sue — Trw- 
passer of temple properties — Vacancy of tmstee* 
ship — Adverse possession. 

Limitation will not rin where there is no person 
competent to sue and h trespasser of the temple proper- 
ties cannot be said to be in adverse possession till some 
person is appointed as trustee. 18 Ind. Cas. 373 (Mad.). 

Ss. J7, 7— Effeect of S. 17 on 8.7—8.08.7.9 

C.W.N. 537. 


S. 18 


1. 

2. 

3 - 

4 . 

5- 

6 . 


Synopsis. 

Applicability of section. 
Con:>tructioD — “Against any person." 
Execution sale. 

Fraud. 

Knowledge of fraud. 

Knowledge of right. 


I. Applicability of section. 

■ - -S. 18 — Applicability to proceedings nnder U-P* 
Encumbered Estates Act. 

Section 18 Limitation Act is applicable proceedingt 
under the U. P. Encum. Estates Act. (1944) A.L.J. 504 
= 1944 A.W R. 250=1944 O.W-K- 274=1945 R.D. 1 
=A.I.R. 1945 All. 35 = 1. L.R. (1944) All. 703. 

S. x&— Section 18, Limitation Act, is applicable to 

proceedings under the U. P. Encumbered Estates Act. 
*939 A.W.R. 520=1939 R.D. 425=A.I.R. 1939 AU. 
54a = (i939) A.L.J. 447. 

— — S. 18 — In view of S. 29 (2) Limitation Act there 
can be no doubt that S. 18 will be applicable 
to proceedings under the U. P. Encumbered 
Estates Act. A. I. R- 1939 Oudh. 227 = 1939 
O. W. N. 719=1939 R. D. 453=14 Luck. 684= 
1939 A.W.R. 109 = 183 Iii'^ Cas. 382. 

— — S. 18 — Salt for dower— Knowledge of divorce 
withheld. 

Where a Muhammadan husband has deliberately and 
fraudulently withheld from thr wife all knowledge of me 
divorce, lime for instituting a suit for dower by the ^we 
would only begin to run against her when the fraud 
become known to her. A I.R 1943 Lah. 2i5=I.L.R» 
(1944) Lab. 186=45 P«L>.R. 231=209 Ind. Cas. 137. 


The executor of a will capable of probate in Br. India 
is a legal rcpresenlative capable of instituting a suit 
within S. 17(1) from the dale of the testator’s death 
and not only from the date when he obtains probate. 
The title and authority of the executor are derived from 
the will and not from the probate. An administrator 
on the other hand derives his title solely under his 
grant, and cannot, therefore, sue an administrator before 
he gets his grant. 


Ouaere : — As to an executor who renounces 
probate, the cause of action arises in favour of 
the estate of a deceased person at or after his death 
(1) if there be an executor, time will begin Co run at 
once, even though probate ba;^ not been obtained ; (2) 
if there be no executor time runs only from the actual 
grant of letters of administrtaion. 20 C.W.N. 833=) 1916} 
I M.W.N. 455=16 Bom. L.R. 642=85 L.LP.G. 179= 
43 I. A. 6 o 3 =(i 9 i 6) 1 A.C. 113 = 114 L.T. iooa=35 
Ind. Gai, 323 (P.C.). 

“ — 8. *7 — Capability to aue — Executor — Accrual of 
right — Probate and Adn^nlstratlon Act (5 of x88i), 
8. 4. 


S. z8 — Scope. 

Section 18, Limitation Act, has nothing to do wi^ 
Art. 6 of Sch. Ill of Bihar Ten. Act. Section 18 a 
confined to cases in which a person has been fraudulenlly 
kcpi-out-ofknowledgc of his rights. I.R. 1941 P*t. 499 
=8 B.R. 59=196 Ind. Gas. 6og. 

S. 18— AppUcability— Suit by certificate-debtor 

to aet aside sale — Fnvd of — Aaction^purcliassra I 

Section 18 has no application where a ccrtifica^ 
debtor brings a suit to set aside a sale of ou 
property held in execution of a certificate, on the grouno 
of fraud of the auction-purchaser after the 
period of limitation prescribed by S. 36, Ben. PubUC 
Demands Recovery Act, A.I.R. 194® 207=7® 

C.L.J. 329=43 C.W.N. 849=188 Ind. Cas. 169. 

— — S. x8 — Suit on ground of want of cooaideratiM 
and necessity — Attempt to conceal factum ®* 
gift. 

In a suit by reversioners challenging a mortage ^ 
the ground of want of consideration and necessity, in 
reversioners ore not bound to disclose that the 
property was gifted to them by the mortgagor ana even 
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an attempt on their part to conceal the factum of gift 
cannot bring the case within the purview of S. iH, 
Limitation Act. A.I.R. 1940 Lah. 262*192 Ind. Cas* 
105. 


— ^S. r8— Sale franduh'ntly degcribed as transaction 
conferring occupancy rights to defeat pre-emption; 

Held, that limi* runs when fraud becom^'s known to 
pre-emptor. A.I.R. ig;?? Lah. 97 = LL.R. Lah. 

202*39 P'L.R. 889=172 Ind. Cas. 104. 

S. z8 — Extended time cannot be claimed 

against innocent third party. 

Under S. 18 the extended lime can onjy be claimed 
against a person giiilty of the fraud and against acces- 
sory thereto and against a *prr>on who claims through 
the person who committed the fraud, and it cannot be 
claimed against an innocent third parly again.st whom 
ordinary lirnitalion would apply. A.I.R. 1936 Cal, 
706=166 Ind. Cas. 127. 

— — S 18 — Applicability — Suit for pre*emption*-* 
plea of fraud — Starting paint of limitrtioo. 

Where the document was executed a> a deed of gift 
but it appeared that the parlies really cfTccletl a sale 
and the person who sm d for pre-emption w^is shown to 
have been aware of the passing of consideration: 

Held, that he should sue within the iim( prescribed 
by Art# 10 and that S. 18 did not save* limitation. 128 
Ind. Cas. 257 = 5 Luck. 49 * 2-57 LA 251=53 C.LJ. 
24=7 O.W.N. 1219= A.I.R. 1931 P.C. 12 (P-CO- 

S. 18 and Art. 164 — Fraud. 

The fraud whicli can be relevant to i)e considered 
for the purpose of Art. 164 is not only a fraud witli 
reference to the service of notice but it covers any fraud 
and S. 18 can be applied. <j\ Ind. Cas. 5G=A.I.R. 
1926 Nag. 388. 

S. 16 — Fraud by judgment-debtor guardian — 

Minor decree-holder— judgment'debtor getting 
goardlantfhip by fraud — Time allowed to lapse — 
Judgment-debtor cannot plead limitation. 

A judgment-dcblor, who himself appointed 

guardian of a minor decree-holder without disclosing his 
iodebtedncfti to the estate, perpetrates fraud and if he 
allows the period of lirniiation for the execution of the 
decree against him to elapse, he cannot plead limitation 
at a bar to the execution of the decree. 88 Ind. Caj. 
61=52 GaK 63 = A.LK. 1925 Cal. 584, 

S. 18 — Fraudulently keeping from exercising 
right. 

^ Section 18 does not deal with Ute cxercbe of the 
right, but with tlic knowledge of ilie right. Where it 
was alleged tliat the decree holde rs fraudulently 
kepi the judgment* debtor for ex ei citing his rights under 
O. 3i| R. 2 by giving him assurances, ao cxleiuion 
was naoted. 68 Ind. Cas. 924=11 UB.R. 363^1 
Bur. L.J. 2a6=AJ.R. 1923 Rang. 103. 

1. t^Dlacovory of void aale— Time rune from 
dato of ddeoovwy. 

When the true nature of rigbu bought was not dis- 
covered by the plaiotitf earlier than the time at which 
his demaod for posscttion was resisted : 

Held^ limitation began from the date of resistance. 71 
Ind. Cas. 629*50 I. A. 69=37 C.L.I. 346=45 All. no 
-27 949-^6 O. a 223=18 M.L.W.^ 383-3? 

M.L.T. 216-5 L,T. 381=0 O.LJ. esa-rP-LT. 
081=2 Pat. L.R, Qv. 237=A.r.R. 1922 P.C. 403 = 44 
MX.J, 4»9 (P C-)- 4 ^ 44 
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-FraudoleaC collection of debts— Sait to 
recover the money— Time runs from plaintiff’s 
knowledge of the collection. 

defendant has wrongfully collected the debts 

IV c holds them as against 

fn*’f deceased and has been rofceal- 

mgfrom the plamt.ff the fact of his having madeVe 
collection S. i8 applies and limitation for ihc suit to 
recover the money fVom the defendant runs only from ihl 
Umc that plaintiff comes to know of the collection 

All. 440=19 a.L.J. 268 =A.I.r; 

— -S. 18-Fraud antecedent to accrual of cause 
of acCion— If comes within S. x8. ® 

The view that fraud antecedent to the accrual of the 
right of action can never be considered under S. i8 is 
erroneous. Such fraud can and must be considered 
because fraud is a continuing influence and until that 
influimce ends it retains its power of mischief. 17 Bom 

34 |. Foil. 85 Ind.Cas.622=6 P.L.T. sfly^A li. 192= 
rat. 52 1 . 


1 « 'S—Fraud—Antecedent to cause of action— 

Applicability of section. 

S. 18 of the Limitation .Act applies only to such cases 
of fraud as amount to concealment and is intended to 
keep from the injured party ihc knowledge of hu wrona 
or of Its remedy ; it is however doubtful if the section 
applies to a case in which the fraud was antecedent to 
the accrual of the right. 15 C.W.N. 965*11 Ind. Cas 

295* 


o. 10 — covered by Art 

of fraud — S. i8 does not apply. 


02 — 


oubsequent act 


Section 18 cannot apply to a case under Art. 62 where 
there was no fraud at the date when the payment wak 
made and the cause of action arose, but a subsequent 
act of fraud was relied on to save limitation 6qlnd 

(.as. 274= .92« M.W.N. 539«A. I. R. ,921 Mai 282 
=41 M.L.J. 274. 


--S x8 and Art. i 47 _ApplicabUity-Sult to aet 

aside order under S. 145, Cr. P. Code. 

S. 18 and Art. 147 appiv to a suit brought to set 
aside the order of the Magistrate under S ia«i Pr P 
Code. () M.L.T. 8i = i2Cr. L.J. 47=9 Ind. Cm. 285," 

a. Construction— “Against any person.” 

S. »8 — Construction of— 'Against any person. 

The words “againil any person” should be understood 
to follow the words “a suit" in the beginning of the 
section. A sold his land to B. M. being the real 
purchaser, K who had a riglu to pre-empt brought a 
lull for pre-emption within one year of the knowledge 
of M'j rights, but after one year from the sale to B- 
Held, that the suit was within time and that time began 
to run from the knowledge of the fraud. 89 P.R. loti 
*186 P.W R. 1911*156 P.L.R. 1911 = 10 Ind. (ii. 
114. 


3- Ezecttlion Sale. 

S. 18 mod Civil PrcKeedure Code (5 of 1008) 

Order 9i, rale gi— Fraud contemplated by S.t8— 
Application to set aside eaecution ealc Bled beyond 
time— Allegation of fraud of decree-holder Id 
publishittg and conducting rale— Requirements to 
attract S. i8 of the Limltatioo Act. 

The fraud contemplated under S. i8 of the Limiution 
Act must be a fraud of the perwn against whom the 
.uit or applicatMD u made. Ao applicauon under 
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Orcl<*r 21, Rule qo, Civil Proce.lure Code, is an appli- 
cation against the clei ree-holder though those who are 
alTected hy the vale \vi>u|d be necessary parties. A 
judgrn'Mit-dcbtoi wlio i^ kept out <.f the knowledge of 
the execution vale I v fraud ran. in an application under 
Order 2 1. Rtilr oo. Civil I’rocediire Code, lo »ci aside 
the sale, inviike tin- aid of S. ifl of the Liniitatinii Act 
to extend the period t)f limitation where fraud is 
proved to h.ivc been eomiuittcd by the decree-holder 
or the an. tion.purt haver or both. G5 M.L-J. 139= 
I.L.R. 56 Mad. 734, foll-iwed. 63 L. \V. 322=A.I.R. 
1950 Mad. 509 = (1950) I M.LJ.471. 

“~S. 18 Scope of — Applicability against boua 
fide auction-purchaser — Conditions to be satisfied 
— Application to set aside execution sale pleading 
fraud of decree-holder. 

Where in an application lo Set aside an execution 
sale filed nearly 15 months after the confirmation of 
the sale it is alleged that the judgment-debtor was 
kept in ignorance of the decree by the fraud of the 
decree-holder, what S. 18 of the Limitation Act requires 
is not merely proof of fraud which vitiates a sale but 
also proof of fraud which kept the judgment-debtor 
in ignorance of his right to make an application for 
setting aside the sale. The dccrcc-holder's fraud may 
have an continuing influence so as to keep the appli- 
caitt, in ignorance of his right to file a petition for 
setting aside a sale. In cases where he is unaware of 
the decree and of the sale this will ordinarily be so. 
But, when the .val< has been lonfirmtd in favour of a 
bona fide auctiott-purchaser the ignorance of the 
applicant of his right to file an application must also 
be established as due to the fraud of the auction- 
purchaser. Otherwise, the right of the auction- 
purchaser which though inchoate before the confir- 
mation have become crystallised by confirmation, would 
run the risk of being nullified by i)etitions filed long 
after the due time and after considerable delay for 
which he is in no way responsible. The policy of the 
Legislature appears to be that judicial sales should be 
challenged only within a comparatively short period. 
Except incases where there was no jurisdiction to sell 
and the sale is a nullity, on that ground bona fide 
Court auction-purchasers must not be deprived of 
the benefit of the provisions of the Limitation Act 
under Article 16G and Article i2 and it is not 
consistent with the policy of the Act to apply S. 18 
against them where they were not shown to be parties 
to the continuing influence of the fraud of lltc decree- 
holder. {1914) 28 M.L.J. 525=1. L.R. 38 Mad. 1076: 
followed. 1950 M.W.N. 240=A.I.R. 1950 Mad. 460 
=0950) I M.L.J. 432. 

S. 18 — Application to aet aside sale — Ex- 
tension of lijtnitation — Ground for — Fraud of 
decree-holder — Auction-purchaser not accessory 
thereto. 

S. i8« Limitation Act, may be availed of to extend 
the period of limitation of an application for setting 
aside a sale where fraud is proved to have been com* 
mitted by the decree-holder though the auction- 
purchaser who was a stranger was not a parly or 
accessory to the fraud. 53 G.W.N. 587, foil. A.I.R. 
1950 Gal. t66. 

— — S. 18 — ^Applicability — Application under O. ax, 
R. 90, G. P. Code — Fraud established on part of 
decree-holder — Dismissal of application as out of 
time for want of proof of fraud on part of 
purcha8er-~-lf Justified. 

For setting aside a sale under O. ai» R. go, C. P. 
Code, on the ground of fraud in publishing and conduc- 
ting a sale, the judgment-debtor nas to prove fraud only 


on the part of the decree-holder as such, and not on 
the part of the auction-purchaser, when he happens to 
be a third parly, and not the dccrec-holdcr himself. The 
auction-purcha«er third parly does not come into the 
picture at all, for if there is fraud on his part, it can be 
only after the fale, and fraud subsequent to the sale 
is not necessary to be proved in an application under 
O- 2t, R. go. Where, therefore, fraud has been proved 
against the decree-holder, in an application under O. 2J, 

R. 90, C. P. Code, the applicant is entitled to have the 
delay in presenting his application, excused, under 

S. 18, Limitation Act; S. 18 docs not become inappli- 
cable or unavailable because no fraud is proved as 
ag.iinst the auction-purchaser. A.I.R. 1949 Cai. 212=53 
C.W.N. 587. 

S. t8 — Application for setting aside e.xccution sale— 

Limitation — Exten«ion of time — Fraud of auction- 
purchaser — Necessity for proof. See B.T. ACT, S. i 74 
( 3 J. 82 C.L.J, 9=A.I.R. 1948 Cal. 63. 

S. 18 — AacdoD-porchaser guilty of fraud — 

Applicants, if endtied to benefit of S. 18 . 

Where the auction-purchaser against whom the 
application for .setting aside the sale under S. 173, Ben. 
Ten. Act is directed along with some of the judgment- 
debtors, is guilty of fraud, the applicants for setting 
aside the sale can avail themselves of the provisions 
contained in,S. 18, 60 C.L.J. 36 =sA.I.R. 1935 Cal. 89= 

154 Ind. Cas. 3.47. 

S. 18 — Fraud, not of decree-holder but of 

auction — purchaser — Applicability of S. 18 — CIvU 
P. C., O. 21 , R, 90. 


Any person whose fraud has kept from another person 
the knowledge of his right to institute a suit or make 
an application is within the provisions of S. 18. 


If a judgment-debtor is able to show that the auction- 
purcliascr committed such a fraud as brought about the 
circumstances which appear in the first part ofS. 18 
then time for his application to have the confirmation of 
the sale set aside, would run only from discovery of such 
fraud. (1933) M.W.N. 589=65 M.L.J. 139=38 
L.W. I3 i=AI.R. 1933 Mad. 626=56 Mad. 34=i45 
Ind. Cas. 388. ’ 


S. 18 — Execution sale — Fraud of the decree- 

holder to be proved — Fx^nd of auction-purchaser, 

if need be proved. 

Where an application under O. 21 , R. 9 o, C. P- 
was made out of time and the judgment-debtor sought 
the benefit of S. 18 of the Limitation Act: 


Held, that it was incumbent on the judgmenMebwr 
to show that he was kept from the knowledge of his 
to apply within the period of limitation by the 
the parly concerned and that the same continued till that 
date: 

Held, abo that though the auction-purchaser was a 
necessary party to such proceedings fraud on P*" 
need not be alleged and proved. 99 Ind. Cas. 94®"'44 
C.L.J. 565. 

— S. 18 — Fraud by third person— Application to 

set aside exeention sale — Decree-holder not party 
to fraud — S. x8 does not apply. 

A judgment-debtor is not entitled to the benefit 
18 for tlie purpose of making an application under G. r> 
Code, O ai, R. 90 to set aside an execution tole « ^ 
decree-holder was not a party to the fraud alleged, oh 
Ind. Gas. 745=A.LR. 1925 GaL 1227. 
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S. i8 — Unless there is fraudulent concealment of 

execution proceedings on the part of decree-holder 
limitation could not be extended under S. i8. 85 Ind. 

Gas. 622=6 P.L.T 567=A.I.R, 1925 Pat. 521. 

S. 18 — Fraudulent sale without notice to 

judgment-debtor — Suit to set aside one year later — 
Fraud not specifically pleaded — Fraud can be 
inferred and relief given* 

In spile of an order passed in his first execution 
application that the decrce^holder was not entitled to 
proceed againft the shares of the property allotted to 
a party defendant, the decree-holdcr again applied by 
a fresh execution application some lime later for the 
same relief and f<ir tltc sale of the wl^olc of the 
property ; and without giving any notice to the parly 
defendant had the whole property sold *in 1918^ and 
himself became the purchaser ; and again without any 
notice to him the decree-holder managed to get 
symbolical delivery behind his back. The puny 
dcfeudani came to know about the fraudulent act of 
the decree-holder only in 19*9, when ilie decree* 
holder interfered with his possession. 

Held^ that in llte circumstances though id has 
been specifically referred to in the plaint, the case Wfmld 
really come under S. 18 and the period before 1919 
could not he counted ; such an inference could not 
legitimately he drawn in the particular circum* 
stances of thin case, though originally facts bringing 
a case under S# 18 have to be specifically pleaded. 123 
Ind. Car* 24=1929 M W.N. 8ii=A.I.R. 1930 Mad. 
12 . 

S. 18 — Suppreasioo of powers — Section 18 

applies. 

Even after the payment of decretal amount decree- 
holder's karinda proceeded to sell the judgment* 
debtor's property and took steps so that no notice of 
the sale may reach the judgment-debtor. Thereupon 
the judgment-debtor applied to have the sale set 
aside, 

Held» that S. 18 would apply to such a case, 108 
Ind, Gas. 899 = 26 A. L J. 4i2 = A. 1 . K, 1928 All. 354. 

S. 18 — AppUcabUlty of section — What must be 

proved — Process fraudulently soppressed-^Suit 
to set aside sale— Sale not known to plaintiff till 
a few days before suit — Suit maintainable. 

When a judgment-debtor makes an application to 
have an execution sale set aside under O. 21, R. 90, 
after the expiry of 30 days he must bring his case 
withi:A S. 18 of the limitation Act and to enable him 
to do so, it is not enough for him to show that the 
execution proceedings were irregular and fraudulent 
but he must carry the fraud further and show that 
the existence of hit right to set aside the tale has 
been kept concealed from his knowledge by the 
fraud of the decree -holder or the auedon-purenaser. 
1 G.W.N. 67, Foil, But in order to make limitation 
operate when a fraud has been committed by one 
who has obtained property (hereby^, it u for him to 
show that Ute injured cumplaioant has had clear and 
definite knowledge of the facts constituting the fraud 
at a time which is too remote for the suit to be 
brought, 17 Bom, 341^ Foil. 

Where In a suit 10 set aside an execution sale it 
was found that processes in connexion with the 
ocecution case had been fraudulently suppressed and 
that the plaintlffi came to know of t^ fraudulent sale 
c^y seven or eight days before the institution of the 
suit. 


Held, that it was not an unreasonal^lc infcrenc«* to 
draw iliat as a matter of fact the fraud that had 
been committed in the execution pioceeding. continued 
and by reason of its continuing influence ilie plaintiffs 
were kept out of the knowledge of the sale, and the 
plaintiffs were entitled to the benefit S. i8 of the 
Limitation Act. 87 lud. Cas. 555=A.I.R. ,926 Cal. 


S. z8— Fraudulent concealment of execution 

proceedings— Judgment debtor’s right to apply to 
set aside sale— Accrues when he became a^re of 


If owing to the fraudulent concealment of the 
proceedings by the dccrce-lioldei all knowledge of 
the proceedings up to the lime of sale is withheld 
from the judgmnit-ciebtor, then so long as he does 
not Come to know of the >:ale the effect of the fraud 
continues and the only conclusion which can be 
dravvTi is that he l>ad been kept from the knowledge 
of the sale in coii>'qucnce of the initio! fiaud practised 
by the tlccrce-liolder. It is only aftci he becomes aware 
of tlie sale that he comes to know ol Jus light to apply 
88 Ind. Ch 5. 500 = 4? All. 850 = 23 .-\.L.J. 760 = 6 L.R.a! 
Civ. 308 = A.I.R. 1925 All. 778. 

S. 18- ■ Time runs from knowledge of sale. 


Period of limintion for application to set aside 
execution of sale where notice of the f,ale was fraudu- 
lently suppressed runs from the date when the applicant 
came to know of the sale. 84 Ind. Cas. 070 = 20 
M.L.W. 606=1924 M.VV.N. 759 = 35 M.L.T. 96 = 
A.I.R. 1924 Mad. 859=47 M.L.J, 535. 


S. 18— Setting aside sale in execution- Time 

runs from the date of knowledge. 


The .starting point for limitation is the date of the 
knowledge of fraud committed by the decree-holder 
who brought about the sale in baud of iho judgment- 
debtors. Section 18 applies to application under K. 90. 
80 Ind Cas. 761 =5 P.L.T. 20o=A.I.H. 1924 Pat, 496. 

— — S. 18 — C. P. Code, O. 21, R. 92. 

Where fraud Is ?.llcged and proved, S. 18 of the 
Limitation Act applies and the time f<jr application 
to have the sale set a^idc is 30 days from iJic time 
lliC applicant becomes aware of the fraud. Judgment 
of Piggott, J. in 17 Cai. 769 at 776, Poll. 71 Ind. 
Cas. 631 =45 All. 316 = 2 I A.L.J. 176 = 4 L R.A. Civ. 
i 29 = A.I.R. 1923 All. 282. 

- S. s8 — Concealment of sale — Fraud — Judgment 
debtor kept in ignorance of a Court (»ale— Section 
applied. 

Where a decree-holder not merely failed to serve 
Judgment-debtor with notice of the intended sale but 
even after sale actively conreaJrd from him the 
ktiowledge of his right to object to the sale. 

Held, that S. 18 of the Indian Limitation Act, 1906 
applied. 72 Ind. Cas. 46=17 M.L.W. 152=32 M.L.T. 
259=A.I.R. 1923 Mad. 353. 

S. f8 — Time for application rune from appU- 

canc'e knowledge not only of sale but of fraud. 

The applicant fur setting aside a sale under O. 3 l, 
R. 90, must have knowledge not merely of the factum 
of the sale, but a clear and definite knowledge of the 
facts which constitute the fraud before time can run 
against him. When by a fraud involving suppreuion 
of proccH and submission of false returns the applicant 
is kept out of knowledge of the sale of hit property 
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8uch fraud must be held to have a continuing influence 
in such a case it is for the other 'ide to show that 
the injured party had clear and defirdte knowledge 
of the facts with consliluie the fraud at a time from 
which, taken as a starling point, the suit is barred. 6o 
Ind. Cas. 8or =^48 Cal, M9=A.I.R. 19^1 Cal. 251. 

~ " S, 18 — Execotion Setting aside of— Fraud 

subsequent to sale, if to be proved. 

In order to avail himself of S- 18, the judgment- 
debtor need not prove fraud bubss.'qucnt to execution 
sale. The right to have execution sale set aside accrues 
the very moment the sale takes place, and if the judg- 
ment-d^ btor %s'ag by means of frauds kept from the 
knowledge of the gale, he was necessarily kept from the 
knowledge of hi^ right to have the sale $ct aside and 
S. 18 of the Act will apply to such a case, ig CAV.N. 
553=324 Ind. Cas. 240. 

— — S. x8 Fraud — Antecedent to ezecutioo sale — 
Effect* 

There can be no inflexible rule of law that fraud 
antecedant to an execution sale necessarily indicates 
fraud subsequent lo the sale. It h nUo clear iliat fraud 
aniecedenl lo the sale may have an important bearing 
on die question whetlici there was fraud sul)>equcnt to 
the sale, sufBcienl for the purpose of S. t8. 17 CAV.N* 

478=16 C.L.J, 58? = 17 Ind. Cas. 972. 

S. 18 and Art, 166 — Execution sale — Settiog 

aside — Limitation. 

When a sale is confirmed it becomes absolute under 
the code; but it is liable to be challenged by a person 
interested, who is able to satisfy the Court that the sale 
ought not to have been confirmed cither because of 
fraud or irregularity; and the petitioner can bring his 
case within S. 18 of the Limitation Act. 16 Ind. Cas. 
436 (Cal.). 

4. Fraud. 

(a) Burden of proof. 

(b) What is. 

4. (a) Fraud — Burdeo of proof. 

S. xS^Burden of proof. 

Where an applicant for pre-emption had been kept 
from the knowledge of the sale by the fraud of (he 
vendee, it is for the latter lo establish that the influence 
of his fraud had ceased to operate at sometime beyond 
the period of limitation. If he docs not discharge lhat 
onus, the benefit of the fraud will continue to be 
available to the applicant for pre-emption. A. L R. 
1949 Cal. 307. 

S. 18 — Burden of proof. 

In cases falling under S. 18, Limitation Act, it is for 
the party who has committed fraud to show that 
injured complainant has had clear and definite 
knowledge of the facts constituting the fraud. Proof of 
the fact that some hint or clue had reached the 
aggrieved f>arly which might have led to such 
knowledge is not enough. A.I.R. 1943 Pat. 377=9 
C.L.T. 37=10 B.R. i66=2og Ind. Cas. 521. 

" ^ S. 18 — Transfer of Don-transferable tenancy and 
relinquishment of possession amounts to forfeiture of 
tenancy. Where no case under S. 18 has been made 
Out by the landlord, the transferee acquires limited 
inter eiC of a permanent tenant by adverse possession for 
more than 12 years. AJ>R» 1941 Cal. ^ais^I.L.R. 
,1941) 3 Cal. 44=45 C.W.N. 590=74 G. L. j. 145^ 
^97 Ind. Cas; 376. 


S. x8 — Burden of proof — Evidence of fraud. 


It is clear from the language ofS. 18, that a person 
who makes an application after the ordinary statutory 
period of limitation, must prove that he has been kept 
Irom the knowledge of his right to make the application 
by the fraud of the person against whom the application 
is directed. In case, therefore, in which an applicant 
is seeking under O. 21, R. 90, Civil P. C., lo set aside 
a Civil Court sale, if his application has been filed 
more than 30 days after the date of the sale, he will 
have to prove fraudulent concealment on the part of 
the decrcc-holder or such other perion against whom his 
application may be directed. If by doing so he estab* 
lishes his right to file a time-barred application it will 
then be for him to prove fraud or irregularity in 
publishing or conducting the sale, within the mraning of 
O. 21, R. 90, Civil P. Cm sufficient to enable him to 
have the sale set aside under tliat rule. It is not merely 
necessary to show that fraud has been commilied in 
order to enable the judgment-debtor to get the benefit 
of S. 18. Limitation Act, but the element of fraudulent 
concealment requires to be established. Merc under- 
valuation of property in the sale proclamation cannot 
pobvibly amount lo the fraudulent concealment which is 
required under Si 18. It is a matter which, along with 
other matters, mav be considered but in order to 
establish fraudulent conc» almenl, it would be ncccssaiy 
lo show that tlirough the fraudulent conduct of the 
decree-holder or such other person against whom the 
application has been directed, the jugmcnt-dcbior had 
been prevented from having any knowledge of the we 
proclaniation or the fact that a sale had actually 
taken place. 

Obiter. — A Court may be perfectly justified in sctli^ 
aside a sale in a proper case established on an appii* 
cation filed within the prescribed period of liauuuon 
where the Court is satisfied that the property sold wM 
grossly undervalued. Civil Court sales should not, 
however, be lightly set aside and, even in a case m 
which no question of limitation arose, the Court w'ouw 
necesfarily demand a high standard of evidence to 
prove (hat there had been fraud or irregularity m pub* 
lishing or conducting the sale on account of under- 
valuation. A.I.R. 1939 Cal. 663=I.L.R. (i 939 ) ^ 
163=43 C.W.N. 862 = 186 Ind. Cas. 335* 

s. 18— Plaintiff establishing defendant’s 

in keeping him away from knowledge of lu* 
right— Barden of proof, if shifte to defendant. 


The terms of S. 18 are materially different 
26, Real Property Limitadon Act (3 and 
C. 27) and when a plaintiiT has Ciiablishw that by 
fraud of the defendant, he had been kept j 

knowledge of his light to sue, the burden u . 
OD to the defendant lo show ' that the plainttft n* 
knowledge of the transaction Impeached be)^na in 
period of limitaUoD. A.I.R. 1935 Cal. 779=160 
Cas. 250. 



x8— Nature of fraad 


(o be proved axider 


S. x8. 

Where a suit is, on the face of ic> barred, it is ^ 
plaintiff to prove in the first instance the oircumst“ 
CCS which would prevent the statute from having 
ordinary effect. A person, who, in such 
desires to invoke the aid of S. 18, must esubl^ 
there has been fraud, and that, by means of such » 
he has been kept from the knowledge of his rign 
sue, or of the title whereon it is founded. Once 
established, the burden is shifted on to the ’L 

to show that the plaintiff had knowledge of the 
faction beyond the period of limitation. Such 
ledge must be clear and definite knowledge of the tiw ^ 
constituting the particular fraud. Mere ^ 
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geitions of fraud do not amount to such knowledge 
as ii rwuired by S. i8. A. I. R. 1934 Lah. 878=36 
P. L. R. ii4=!6Lah. 408=155 Ind. Cas. 654. 

S. 18— Co-sharer having duty to disclose know* 

ledge about property — Non-disclosure ; 

Held, that there wa.s conccald fraud and S. 18 
applied. The burden was on defendant to show that 
the plaintiff had ‘clear and definite knowledge,* of 
the facts which constituted fraud. A. I. R. 1933 Cal. 
253— 36 C. \V. N. 758=55 C. L.J. 420=143 Ind. Cas. 
402. 


S. 18 — Burden of proof — Party defrauding 

should show that effects of fraud had been 

removed. 

Where fraud has been established in a case against a 
party who is deriving benefit therefrom it is for him to 
show that the continuing effects of fraud which wa'’ 
perpetrated have been removed. 17 Bom. 841 (P.G.) : 
A.l.R. 1923 Pat. 435 and A. I. R. 1924 Pat. 49G. 
Foil, 123 Ind. Ca.s. 637 = ,\. 1 .R. 1930 Pat. -H. 


— S. 18— Initial burden to prove date of knov.- 
ledge on plaintiff— When onus shifts. 


Wlicrc the plaintiff alleges fraud and states that 
he acquired knowledge on a particular date in 
ordinary ^tes the initial burden would be on him 
to lead evidence, prlma facie at any rate establishing 
the date of hu knowledge. 17 Bom. 34i (P. C.). 
Expl.;ar All. 540, Notappr. 


But if notwithstanding the fact that the plaintiff 
did in molt specific terms allege in his suit the date 
and the circumstance in which he acquired knowledge 

the defendant’s pleadings are evasive 
and do not raise specifically an issue as to the date of 
the plaintiff s acquisition of knowledge ihc burden of 
proving the date is not on him. 1929 A.I..J. 1153 = 
A.l.R. 1929 All. 721. 


cssenrial— Onus on party 

Brfore a plaintiff can avail himself of the provisions 
‘ upon fiim to show that he 

knowledge of his right to institute 

^c suit by means of fraud. u6 Ii.d Cas. 726=40 
C.L.J. 16-33 C.W.N. 248 = A.I R. 1929 Cal. t8». 

S-«8— Fraud proved -Starting point must be 
proved by party commitlng fraud. 

When once fraud h established, th^„ it U for ihr 
clecrcc^holdf r to pfsibli>h m ulial j>nci>e point xhr 
judgmenudebtor had clear and defir^ite kn(i\N|rdi?c ol 

fndtie him to set aside the sale. 
j 6 C.W.N. 894, Foil. 117 fnd. Cas. 46=10 I'.L.T. 
331 “A.l.R. 1929 Pat. 298. 

-- — 8 . 18 — Proof of removal of effccca of fraud— 
Onna on party guilty of fraud. 

The party guilty of fraud must show that the cunii- 
nulng eflibcti of the fraud had been removed. U'here 
iudgment'debtors were kept from knonlrdgr of the «ale 
by the fraud of the decree-holder und coiuequently 
mult also have been kept from knowledge of thcii righi 
to apply to set aside sale so long as tliai fraud 
continued and lu effect was not removed ; 

Hold, unless the decree-holder shows that the rffr. t 
of that fraud %vai removed, the judgment-debtors 
Were Entitled to the benefit ofS. 18. 17 Bom 
(P.CJ and 19 C.W.N. 553, Foil. 79 Ind. Cas. 621=4 
PL.T. 3 o 6*A.I.R. 1993 Pat. 435. 

to F. Y. D.— f8 


fraud-On^s“S!i"K-‘'*'®“ Decree-holder’a 

once committed continues and therefore the 
decrcc-hnlders guilty of fraud in hringinc about a « I 
m Ignorance of the judgment-debtors must prove ihlt 
he judgment-debtor wa. given opportunity tl Xcivel 
frsiiid aiicl the timr ^vhen the franH v ^ an 
discovered. 80 Ind. Gas. 76 L. p r ¥ 

A I. R. .924 Pat. 496.’ ^ 200 = 


S. i8-Party invoking S. 18 must prove fraud— 
Burden then shifts to the other 9idi. V,v « “ 
date of knowledge. 

Where a suit is on the face of it barred, it is for the 
plain . ff to prove in the first insta;ce die cir 
cumstance which would prevent the r 

having it.^ ordinary, effect. A pe"rlon who/io^sich cT 

dims anees desire, to invoke (he aid of .S. 18 mmt 
e.tabhrh that there has been fraud, and that by’ m?ail 
of inch fraud, liC li.a. been kept from the knowledge ?f 
his ru'ht to sue 0, nf thetiile whereon it is founded 

'/■ T' A-fr, 

-•>9n--o N.LR. 23=A.I.R. ,924 Nag. 94. 


S. 18 Specific allegations of fraud— Pr««j 
must be specifically alleged. ***** 

It U incumbent on a plaintiff seekinr th,. 
of S. 10 todUtineUv allege the particular fraud ty 
which he has been kept from the knowledge of hS 
right of sun apinst the defendant, spccifiSly and 
xvith delailed particulai.^. loi Ind Cas ^22 = 
A. r. R. 1927 All. 437. 

S. lO— Fraud- Onus of proof. 

The onus is on the person committing the fraud to 
prove (hat the person injured thereby ha.s had clear and 
definite k^<.wkd^<• of tli.' fact constituting the fraud at 
a time too r.inote to illow him t«i seek the assistance of 
(he Coutt. 27 C.I...I. 528- .^6 Ind. Cas. 221. 

S. 18 Fraud -Suit to set aside decree obtained 

by fraud -Burden of proof. 

In a suit to xei aside a <lecree on the ground of fraud 
the onus Lt on (lie plaintiff In give .some evidence of the 
f'-ntd on •.vhich the f,niu is shifted on to the defendant 
to prove that ih** [ilaiutiff liad knowledg*- more than 
three ye.nrs b« T- n- suit. The plaintiff Is not required to 
prove when lu- b'xanie aware of the alleged fraud 
where he allcgcf a date within 3 ye.irs of tlie suit. 2 Pat. 
I..W. 12 --41 Ind. Cias. 385. 

S. 18 and Art. 144 — Non-transferable holding 

— Ejectment by landlord. 

A plaintiff suing in ejecimcnt .a piuch^uci of a non- 
Iranfcrablc ' ceupancy holding cannot succecrl unless he 
make* out a case under S. ifi of the Act wher.- his right 
to iX MCMion accrued Jong before 12 years before com- 
nienrrmcnt of sun. 19 C.W.N. 136 = 28 Ind. Cas. 708. 

*8«— Fraud— Proof -Onua— 


Ca P Codei 8. ^7, 

Where more than iix . > > i 

hou.e from (hr decree-hoMrr on the grouKS',";; 
fraudulen ly obumed poi^snon of by the latter hi friS 
leading ihe Court, held, that the ono, l«y o„ 
applicants to prove that they are within S. 18 of the 
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(Oudhj*°" ^ 53 ^* 

Fraud- Concealment — Alieoadon by a 
•onless mate proprietor— Limitation— Burden of 
proof. 

It is for the plaintifFs who sue as reversionary heir fo 
ihow that ^cir claim is within time. WTiere the aliena- 
tion 18 made openly and mumal union is published and 
there have been settlement-; giving effect to the alienation 
tncrc u no fraudulent concealment of whicli advantage 
can be taken under S. i8 nf the Limitation Act. 177 
P.L.R. tQ, 2=236 P.W.R, ,9,2=, 6 Ind. C:as. 844. 

S. 18 Applicability- Barden of proof. 

In a suit or application which is on the face of it 
b^red. the plaintiff or applicant must satisfy the court, 
ol circumstances preventing the statute from having 
IK ordinary effect. 36 Cal. 6:-, 4=2 Ind. Cas, 844. 

S. 18 — Onus. 


When a suit or an application is, in the face of it, 
bured, it is for the plaintiff or the applicant to satisfy 
the coitft or circum8tancr.s which would prevent the 
•tatute from having its ordinary effect ; and it is incum- 
bent upon a petitioners who seeks to set aside an 
cxwuUon sale on the ground of fraud to show that not 
only had he know knowledge of the sale until some date 
within three years of his application, but that he was 
kept from that knowledge m the manner and by the 
act of the person specified in S. 18 of the Limiution Act. 
(1909) 36 C. 654=2 Ind. Cas. 844. 

■■ S. Fmad — Proof of knowledge of facts. 

When a man has committed a fraud and has got 
property thereby, it is for him to show that the person 
injured by the fraud and suing to recover the property 
iias^ had clear and definite knowledge of those facts 
which constitute the fraud as a time which is too remote 
to allow himtobringa suit. (IQ05) 2 A.L.T. 2^0 = 
1905 A.W.N. 88“87 A. 540. ^ 

— —S. 18 — Fraud — Proof. 

Fraud must be clearly alleged and proved with pre 
cision tomvokeS. 18 of the Limitation Act. In a suit 
to recover joint possession plainUff proved hU title bv 

preiwption for over the statutory period. The defendant 
pleads^ that the property was granted to his father 
exclusively and ^at the plamtiff fraudulently concealed 
t^^ie ong^ de^ of grant and kept him in ignorance 

evidence that the 
o It waa not produced by hims 

The defendMt who gave evidence did not say that he 
ivas Ignorant of the deed or when he became aware of it. 

Hdd, that fraudulMt concealment had not been 
definitely ^e out and that the plamUff had made out 

1 X! ^'^0 5 545=9 Bom. 

L.R. 303--84 M. 387=28 I. A. 81 (P.C.). 

4 (b). Fraud— What Is. 

■S. se—Suit under S. 36, Bengal Public Demands 


S. 18 — Sait for pre-emption. 

\'endor residing in Tahsil A and vendee and pre. 
emptor residing in Tahsil G — Small and useless piece 
of land situate in Tahsil A included in salc'dced to 
gel sale-deed register at A and conceal sale from pre. 
emptor — Vci.dec not applying for mutaiion till 5flcr 
one year from date of registration nor taking possession 
nor collecting rent: 

Held, that the vendees were guilty of fradulent 
concealment of the fact of sale from the plaintiff pre* 
emptor under S. j8, Limitation Act, and the pUintifT 
pre.cmptor was, therefore, entitled, while filing suit for 
pre-emption to exclude the time during which he was 
kept out of knowledge of the sale deed. 1938 A.W.R. 
847=.A.I.R. 1939 All. 113 = 180 Ind. Cas. 525. 

— — S. 18--Applicaiion under S. 4, L. P. Encum. 
Estates Art, omitting to mention debt— No notice to 
creditor — Creditor not having knowledge of procee* 
dings — His claim under S. to, U. P. Encum. Estates 
Act beyond limitation: 

Held, that the time can be extended tmder S. 18* 
A.I.R. 1939 Oudh 227=1939 O.W.N. 7I9=I9W 
A.W-R. 109= 1930 R. D. 453=14 Luck. 694=t83 Ind- 
Cas. 382. 

S. .18 — Auction-purchaser, held should get 
beneht of S. 18 and hJs salt was within time. 

Held, on facts that ailer the plaintiff-auction, 
purchaser got the sale certificates, the landlord 
realise rents from him for about three years knowing 
full well that he bad no right to receive the same. It 
was an act of fraud on the part of ^e landlord whirii 
lulled him into security and led him to believe U 
was only a third party who was obstructing him in 
getting possession. He did institute a suit against this 
third party who set up the title of the real tenant and 
it was in course of litigation that he came to know the 
real state of affairs. The auction-purchaser could get 
extension of time under S. 18, Limitation Act, as_ against 
defendant who, by fraudulent misrepresentation and 
suppression of truth subsequent to the sale, kept the 
auction-purchaser out of knowledge of his right to 
institute the suit within the proper period. A.I-R* 
1938 Cal. 263=67 C.L.J. i6=I.L.R. (1936) * 
512=182 Ind. Cas. 244. 

S. 18 — Fraud, what is not. 

Under statement of price in a sale proclamation d<^ 

not bring the case within the purview of S. 18 of the 
Limitation Act. I.L.R. (1937) 2 Cal. 496=41 C.W N. 
993* 

■ S. 18 — ^Decree against female member— Execution 

of decree against minor sons and sale of propoty— Suit 
by minor to set aside sale — Concealment of odst^ce of 
near relations in guardianship application, does not 
amount to fraud. (1935) M.W.N. 9^=A.I.R» 19.35 
Mad. 1085=158 Ind. Gas. 874. 

— S. x8 — Possessory mortgage — Possessitm not delivered 
— Defect in title — Suit for mortgaM^on^ or in alter- 
native for possession and substitutra security: 


Xwvery Act, brought more than one year after the 
aeuvery of possession to purchaser, alleging fraudulent 
oppression of notice under S. 7, Public Demands 

Kecovery Act— No attempt made to prove fraud— Find. — 

ing that service of notice was not effected — Question of Cas. I 

limitation m appeal to the High Court : 

that no fraud having been established under 
h. IB, plainbff’s nut vras timo-barred. (194a) 76 G.L.J. 


Held, that the mere fact that the mortgagor had com 
cealed his want of title from the plaintiff did not amount 
to fraud so as to attract the application of S. t8. 6 
Luck. 374=7 O.W.N. io 45=A.1.R. 1931 Oudh5=i®9 
Ind. Cas. 168 . 

— S. x8— Active conces d ment %vltli IntenHoti to 
deceive la fraud. 

If a vendor orja vendee wishes that a sale sh<x^ _ 
not^be^auUified by a preemption suit, it is^neet**!/ 
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for him to inform the pre-emptor before llie transaction 
and get his refusal but a mere omission to inform the 
prc«emptor or the bare fact of concealing the sale 
transaction from him cannot amount to a fraud, but 
where there is an active concealment of the transaction 
coupled with an intention to deceive the pre-emptv>r 
there would undoubtedly be a fraud within the moaning 
of S. i8. 1 15 Ind. Cas. 798=19^9 A.L.J. 342=A.I.R. 
1929 All. 213. 


properly assuming it to be a fraud, docs not constitute 
such fraudulent concealment as is necessary to 6a\e 
limitation. Even if the non-publication of the sale 
proclamation in the mofussil exposed the sale to attack 
to bring the case within S. i8 of the Act, it must be 
sliown tiiat file judgment-debtor was by means of fraud 
of which the dccre^'-holder was guilty or to which he 
\os accessory, kept from the knowledge of his right. 
16 C.W.iV. 894=16 Ind. Gas. 464. 


— . S . 18 — Actual fraud with~intent to keep the 
person oat of knowledge, omission to furnish 
Information — No fraad. 

Per Fawcett, J. — Section i8 requires that a person 
should have been kept from certain knowledge by Tnc:>ns 
of fraud. There must be actual fraud in the means 
adopted to keep the person out of knowlcdtrc, and it is 
cntirelv a misuse of words to say that merely because 
certain persons did not fur ish the particulars which 
they ought to have done under tli; contract, there was 
fraud. 117 Ind. Gas. 417=53 Pom. 271=31 Bi m. I. R. 
2i=A.I.II. 1929 Bom. iig, 

S. i8— Not constmerive hut actual and active 

frand. 

The fraud contemplated by S. ift is an actual and 
active fraud and not what is called conMructive fraud 
The words “has . . . been kept,” in S. ifl point 
to the conclusion^ that in order to conrtitute a fraud, it 
is not enough that there should be merely a tortuous act 
unknown to the injured party but that there must be 
some abuse of a confidential position, some intentional 
imposition, or some deliberate concealment of facts: there 
must be something actuary said or done which is directly 
intended to picvent discovery. loi Ind. Cas. 322 = 
A.I.R. 1927 All. 437. 

— S. 18 — Fraad, what is. 

A mere omission by mortgagor to inform the mort- 
gagee reg^ding his want of title in tl.c property 
mortgaged is not enough to coiuiiiiiic active baud so as 
to attract die application of S. 18. Tlie ►ection is 
directed against cases of active and designed fraud. 7 
O.W.N. 1045=6 Luck. 374 = A. 1 .R. 1931 Oudh 5. 


— " — S. 18 — Me»® carelesBoess or 
fimad. 


negl igence — No 


There is all the difference in the world between a 
failure to serve the notices and a deliberate contrivance 
on the part of a parly to suppress the notices. Th<- 
one is due to negligence, carelessness or various other 
circumtances ; the other is the re»iilt of a riclilreratc 
contrivance on the part of a parly for his own advaitlage. 
Mere negligence or carelessness on the p.Tri of Uie process- 
server or the identifier is insuffirmt as a basis for a 
finding of fraud. 97 Ind. Cas. 798 -8 r.I..T. 28=A.1.R. 
1926 Pat. 397. 


8. iB — Frmad — Neglect hy agent to settle 

accovate. 

Neglect to settle accounts with the object of concealing 
hia miaconduct from the principal is not “ fraud '' 
within this section. 9 Bur. L.T. 130=36 Ind. Cas. 418. 


S. 18 — Fraud— plea of— Ex parte decree. 

For getting benefit ofS. 18 in setting aside an ex parte 
decree, fraud m keeping defendant ignorant of the 
decree must be proved. Mere fraud in getting decree is 
not suIR. iem. 57 Tnd. Gas. 15. (Lah.). 

S. 18— Fraud— V/hat is— Plea of— Express 

avertmi^oc — Necessity of. 

If ihc allcijaikns in the plaint imply fraud on the part 
of the rlefi-nd.nnt or indeed suggest that any such impu- 
tation 18 mirn(!.-d, the absence of express description 
ol the d' f-ti-lanl*s conduct as fraudlent is no bar to the 
plainfiff's n lyiug on it. In such cases, the court should 
r.'iiirn tin; pUin' under O. 6. Rr. 4 and 17, C.P.Codc, 
(<• the pl.iin’ifT fui atnrndrncnt. A mcr-' omission to give 
notice ■<! a bread) of tlic comract to the plaintifT. can- 
11. .1 nf lisdf be icgarrlcd as an act of fraud 011 the part 
of the <' fendcni. who was so in default. 265 P.W.R. 
1012 = 239 P.L.R. 1912=32 P.R. 1913=16 Ind. Gas. 
804. 


— S. i8 — Fraud — Failure to give pre-emptor notice 
of sade. 

The omission by a vendor to give notice of sale to* a 
prc-cmptor docs not amount to fraud within the meaning 
of S. 18, unless there svas an intentional fradulent 
concealment or an indication to that effect. 130 P.W.R. 
1911=209 P.L.R. 1911 = 11 Ind. Gas. 313, 

S. I Insolvent not disclosing acquisition of 

property after personal discharge — No fraud. 

There i.; no duty cast upon Uic insolvent to disclose 
to the Official Assignee that he has become possessed 
of property since Uie making of the order of personal 
tlifchnrge and consequently the non-disclosure of the fact 
cannot be regartled as fraud within the meaning of S. 18. 
(1904) 28 M. 1G8. 

5. Knowledge of fraud. 

S. rS — Knowledge of frand — Nature of know- 
ledge to be proved. 

To show that the plaintiff had knowledge of the 
tran-adion lieyr.nd the period of limitation, such 
knowledge nni^t be clear and definite knowledge of the 
lads cof.stitniing the particular fraud. It is not sufficient 
for the deTrndaut to »ho*./ that the plaintiff had some 
clnm and hiuis which, perhaps, if vigorously and acutely 
followed on, rmeht have led to a complete knowledge 
ol ibe frauil. All. 4'>6 ; iG C.W'.N. 894 ; 18 G.W.N. 
12C6 : J9 G.\V.>j. 553 ; 16 Ind. Cas. 517 ; 25 M.L.J. 
531 and 40 Ind. Cas. 37, Foil. 68 Ind. Cas. 94=^9 
Cal. 886 = 36 C.LJ. 295=A.I.R. 1922 Cal. 157. 


IS— Fnwd — Mia-atkt«meat of value of 

property io execntloa pedrion. 

To make S. 18 applicable to an application to set 
aside an execution lal^ the fhiud need not be tubaequeut 
to the sale for a fraud is a continuing influence and 
until that influence ends, it retains its power of mischief. 
Fraud ia not to beltghtly charged or lightly found. The 
ndl a umm ent in an eatecudon petition of the value of the 


S. 18 — Knowledge of fraud — Guardian*! know- 
ledge, if binds ward. 

Where a frand was committed in a businenand was 
brought to the notice of the guardian after two years, 
the ward cannot say that hr got iu notice 10 years after 
an<l sue to set aside die irarisactiou within 3 years from 
the time, the fraud became known to him. 37 Bom. 
156 = 15 Bom. L.K. 192 = 19 Ind Cas. 40G. 
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i8— Knowledge of fraud— O du9. 

The onua is on iJi-r clefendant. seiting up iho plea of 

limitation to prove thattl,. injured plaintiff I, ae had 
clear and definite knowledge of the fraud at a time 

r n the suit to be brought. (17 B. 

34 i, Foil.) i4Bom, L.R. 77i'=J7 Ind. Cag. 10. 

-S. t8— Knowledge of fraud— Fraudulent trans- 


fer. 


Where a Lambardar gets a common land mutated 
m lus oivn name on the basis of a fraudulent deed of 
transfer. miiuiion begmt. to run only when the 
Claimants broome aware of the fraud, r.a P.WR 
tqof) 4 Ind. Ca*. 313. 

6. Knowledge of right. 


IS made after the time prescribed therefor. 3 U. B. R. 
fiQig) 169 = 32 Ind. Ca*. 958. 

■~~S. 18 —Knowledge of right — Fraud of decree* 
holder, if can extend time for judfmehPdebtof 
to apply under O. 21. R. 2 (C.P.Code.) 

In the case of an uncertified adjustment, it is not 
open to the judgment-debtor to claim an extension of 
time to apply under O. 21, R. 2, C. P. Code on the 
ground of fraud on the part of the decree.holdcr because 
the judgment-debtor cannot be held to be kept thereby 
from _ liih knowledge of his right to apply within the 
meaning of S. 18 of the Limitation Act but only from 
the exercise of his right. 16 C. W. N. 923=16 C. L. J. 
'74'=«3- Ind. Gas. 63. 

S. 18 — Fraud — Plea of — How sustained. 


S. t8 — Fiaud affects limitation only when the 
fraud prevents a person from knowing of his right or 
the title on which his right is founded. .A.I.R. io3<t 
Rang. 110=144 Ind. Cas. 98O. 


- — S. 18— Essentials— Mere fraud inBufficient— 
Party defrauded must Iiave been kept from 
knowledge of bis right or title, 


It IS not sufficient to make S. lU operative that the 
cause of action should be based on fraud It is 
necessarv that the right claimed or the UUe on which 
It IS founded, should have been kept from the 
knowledge of the applicant by means of fraud, 
although It may be that in certain circumstances it 
could be assumed from the act of fraud itself which 
gave the cause of action that this act of fraud was 
fraudulently concealed from the person affected. 
A.I.R. 1922 Pat. 507; 17 Gal. 769 and 30 Cal. 14a, 
Appr. ii7lnd. Cas. 63 = 7 Rang. i04=A.r.R. 1920 
Rang. 62. ^ ^ ^ 


I Fraud by which party is kept from 
knowledge of right. 

For purpose of S. 18 it is not the alleged fraud bv 
which dispossession was carried out which L 
^rtinent, but the fraud by which the plaintiffs have 
been kept from the knowledge of 'iheir right to 

F.L.R. 1926 Lah, 128. ' 


To lake the benefit of the section the party musl show 
that he was prevented by fraud from knowledge of his 
right to institute a suit or make an application. Fraud 
in any other connection is immaterial. 2 P.W.R. 19*9= 

29 P.L.R. 1919 = 50 Ind. Cas. 610. 

S. 16 and Art. 166— -Knowledge of right— 

Court auction sale — SeCtlDg aside of — Court — 

Duty of. 

Wlien an application to set aside a sale is made after 

30 days from the date of the sale the court cannot apply 
S. 18 of the Limitation Act without first finding the time 
when the applicant came to know of the sale. 48. Ind. 
Cas. 970 (Cal.). 

— -^S. 18 and Art. i€6 — Knowledge of right— Exe- 
cution Bide— Application to set aside — Fraud. 

Where a judgement-debtor was by the fraud of the 
decree-holder and auction purcliaser induced to omit to 
make an application under R. 89 of O. 21 of the C-P- 
Code on the assurance that they would themselves apply 
to have the sale set aside. Held, that the fraud ww not 
of the kind which would opierate to extend the limitation 
provided for an application to set aside a sale on the 
ground of irregularity. The fraud did not keep me 
judgmenUdebtor from tlie knowledge of his rights but 
merely prevented him for making an application. 43- 
Ind. Cag. 671 (All.). 


decree -Fraud on iuc 

Where a settlement had been come to, to satisfy t 
respective decrees m two suits and the dccrec-hoW 

Se ^ judgment-debtors that this , 

case, and on the strength of such representati 

thought that Is it V 

filed, the two decrees were adjusted; 

IWd, such conduct could be said to keen 1 
judTOcnt-dcbtori from the knowledge of the^ right 
applying to the Court for the adjustment of t 

S. 18 of the Limitation Act applies only to the 

I? his"r ffhJ*^ ha# been kept fiom knowled; 

of his rights. Where a dccrec-holder fraudul^ 

promised to certify an adjustment out of Court ai 

• judfmenudebtor cannot claim tl 

^ L®* *“ extend the time for j 

appli^cauon under R. a (a) of O. 21 of the C. 

^ode, which owing to the fraud of the decree-hold 


S* 18 — and Art 62 — Knowledgo of right. 

On 6lh July, 1893^ plaintiff a Jeami granicd a 
Kaaom to the second defendant and on 28th January^ 
1904, he granted Melcharth of the same and to thefirit 
defendant who was to redeem the KBnom and to pay 
the plaintiff the rent due by Kaaombar for 1896 to 
1905 and 1910 to 19135 the first defendant getting 
possession of the property did not redeem the Kaaom 
but assigned the Mellmaom to the second defendant 
in 1909 under which the latter undertook to pay the 
arrears of rent to the plaintiff. On i8thjanuar>s 
the plaintiff by a notice demanded the arrears and 
brought the per sent suit. Held^ (WsdllSi C. J«, 
Kumaraswami Saetri^ JO the MoMkaaom was not 
invalid, the plaintiff coulcf recover the arrean from the 
second defendant, that Art. 62 governed the suit 
(Wallia, C. JO Owing to the assignment the second 
defendant became bound to redeem the old Kanom the 
redemption cannot be considered as having taken place on 
the date of assignment; even if it were, time runs agatj^^ 
the plaintiff under Art 62 and S. 18 so long as he did 
not know as to the manner in which the assignment 
affected his right* (Kwnanswajiii Sastri> JO 
assignment cxtingtiished the Kanom from the date the 
Jenini assented to the assignment; the Kanom^^ 
could not claim the advantages by the assignment of 
the Melcharth without performing the ohligaSinni 
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impoied by il. (BakcwcU,J.) Tbc demUe under Ute 
Melkanom did not take effect till Melkanomdar paid 
the rent to plaintiff. The first defendants stipulation to 
redeem the kanom to pay rent to Jenmi was persent 
and could not be enforced against the Kanotndar. 41 
Mad. 488=8 L.W. 118=22 M.L.T. 543 = (i9i8) Mad. 
W.N. 98=34 M.L J. 183=43 Ind. Gas. 625. 

S. 18— 'Knowledge of right. 

Where a right of suit is not known owing to liie 
practice of fraud, limitation runs only from the date of 
discovery of the fraud. 42. Ind. Gas. 548. (Gal.]. 

— — Ss. 18 and 22 — Knowledge of right — Benami- 
dar impleaded deftendant. —Real owner added 
after period of limitation — Effect. 

Where in a mortgage suit a Benamldar subsequent 
mortgagee was made a defendant. And on objection 
being taken, the real subsequent mortgagee was 
impleaded but after the limitation period. Held, that 
the suit is not barred against him either in the view 
that he must be deemed to have been on llie record in 
the name of his Benamldar or in view that the plaintiff’s 
cause of action against him had been kept concealed 
from the plaintiff’s until the date of the objection and 
that 5. 18 of the Litnilation Act would apply. 26 
Ind. Gas. 860 (Gal.). 


X. Applicability and scope of section. . 


S. 19 — Suit under s. 72. 

rists' Relief Act. 


Dekhan Agricultu* 


Having regard to H 29 (2;, the plaintiff iu a suit 

govetned by S. 72 Dekkhan Agriculturists Relief Act, is 

not cntiik-d, foi the purpose of limitation, to the benefit 
ol h. 19. a.I.R. 1943 Bom. 200=47 Bom. L. R. 27 = 
I.L.R. (1945) Bora. 167=220 Ind. Gas. 67 (F.B.). 

Overruling .A. LR. ,944 Bom. 89=I.L.R. (1944) 
Bom. 71=212 Ind.Cas. 531=45 Bom. L.R. 1064. 

s. 19— Section tq. is applicable to suius under 

Bengal Tenancy Act, by virtue of the provisions of 
S. 185 (2), Bengal Tenancy Act. 15 B.L.T. 28 q=A I R 
1934 Pat. 198=148 Ind. Gas. 717 ^ 


Ss. 19 and ao— Seciioiis 19 and 20, Limitation 

Act applied to cases under Sch. Ill of the Bengal 
Tenancy Act, even in-tween years 1922 and 1028. 
36 C.W.N. 833= A.I.R. 1933 Gal. 90=141 Ind. Gas. 716. 


S. 19— bcciion applies to e.'iccuiion of rent decrees 

under die Bengal 'lenancy .\cl. 64 Ind. Gas. 002= 
26 G.W.N. 480=34 C.L.J. r93=A.I.R. ,922 Cal 187. 

S. 19 — Applicability — Suit for rent—Essentials 

and effect of acknowledgments— Joint crediters. 


S. 18 — Knowledge of right. 

S. 18 of the Limitation Act applies only when a parly 
it kept by fraud from knowledge and not from 
eseredsiag hi, right. 23 Ind. Gas. 884 (Cal.). 

—— S. x8— Fraud— Ignorance of right. 

Mere ignorance of a plaintiff of his right to sue 
would not prevent time from running against him; it 
is only when such ignorance hai been brought about 
by the fraud of his opponent that S. 18 of the Limitation 
Act can be applied in his favour. To constitute fraud 
wi^in S. 18, It is not enough that the right to sue 
should be merely unknown to plaintiff but there must 
have been some intentional imposition or some 
deliberate concealment of facts by which tbc ignorance 
of the plaintiff was brought about. iG Ind. Gas. 547 
(Cal.). 

— S. 18 — Knowledge of right — Nature of proof 
required. 

A party gaining by fraudulent action of hit, iniul 
show that the other p.\rty had full knowledge of the 
circunulances. A mere suggeiiion of his having been 
defrauded docs not amount to knowledge. 17 B. 341 
(P. C.), Foil. 15 C.W.N. 102=6 Ind. Gas. 154. 

S. 19. 


.S. ly of die Limitation Act is applicable to suits for 
rent. Althougli die plaintiff is obliged to rely on S. 
19 his claim docs not cease to be a claim for rent. 
An acknowledgment docs not alter the quality of the 
debt. The acknowledgment referred to in S. 19 must 

K ini with reasonable certainty not merely to a 
ibility but the liability or that out of which it arit«. 
An acknowledgment of sums due for rent to two 
creditors jointly is sufficient to keep alive the right of 
one of the creditor, to enforce die claim for rent 
under the Bengal Tenancy Act. (1909) 10 C.L.J. 

5«7=3 Ind.Cas. 34. 

S« 19 — Applicability — Application of» for asccu* 

don of rent decree — Bengal Tenancy Act, Sch. 
U 1 Art. 6, S. 185 — Acknowledgment of liability 
saves limitation of application for execution 
of rent decree not exceeding Rs. 50a. 

S. lyul the l.iinitalion Act is applicable to applicauouf 
;or execution of rent decrees, coming under Art. 6 of 
Sch. Ill of die Bengal Tenancy Act by reason of 
sub-S. 2 of S. 185 of diat Act. S. 19 of die Limita* 
tioii Act applies to applications fur execution of 
decrees and an ackaowl^gmenl of liability under that 
section can save an application for execution of a 
decree for arrcais of rent for a sum of money not 
exceeding Rs. 500 from being barred by limitation, 
8 G. 716; 9 730» (»903) 3 C.L.J. 347. 


Synopsis, 

I. Applicability and scope of section, 
a. Acknowledgment. 

3. Aflmiseloo. 

4. Authority to acknowledge. 

5. Baals of suit. 

8. Eadorsameat. 

7. Evldeace of ackoowledgmeat. 

8. Bxacatloa appUcatloa. 

9. Im p l ied ackaowledgmcat. 
lo. Mortgagor aad Mortgagee. 

II. “Period preoerlbed.** 
la. Mlanillaneuaa. 


S. 19— Special and local taws — Applicabilito 

10 UJ*. Heat Act, S. Suit by aesigaee of 
co-sharer for profits — Acknowledgmeot— Limita- 
doa. 

I'hc general provisions of the Indian Limiiaiion 
.\ct, arc applicable to suits and proceedings under 
special or local laus except in so far as (hey affect or 
alter die |KTi<xl of limitation prescribed by Uiosc 
laws, unless the special or local law is a complete 
code in itself. Hence where the assignee of profia 
fruiD a co-sharcr sued the lambardar to recover profits 
for certain years, the claim in respect of some of 
which was apparently barred by limitation* it was 
that the plxinuif was eotitM to pray in aid an 
acknowledgment nuMie by the lamboxdar in a suit 
brouilit other amigDCCa from the same assignor fof 
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the profits of those yean against the lambardar. 
(1902) A.W.N. 34 . 

S. 19 — Person having two separate and 

distinct remedies arising out of ono and same 
transaction — Acknowledgment to save one of 
remedies — Other remedy, if also saved. 

In a case where, for the unpaid sale price, ihi- 
vendor has taken a promissory note from the vendee, 
he has two remedies open for die recovery of the 
unpaid sale price, one by w.ay of enforcement of the 
personal liability under ihc note and the second by 
way of enforcement of the statutory charge by sale of 
immoveable properties which is not exlinguislied by 
the c.xcculion of the promiss'jry note. Where two 
remedies flow cither by operation of l.aw or by 
agreement between the parties out of one and die 
same transaction and the remedies are separate and 
distinct in their scope and in their essential feature, 
anything said or done to save one of the remedies 
from the bar of limitation cannot operate by itself to 
save the other also. Therefore, an acknowledgment of 
liability evidenced by endorsement on the promissory 
note cannot be treated as acknowledgment of liability 
in respect of the vendor’s lien. A.I.R. 1942 Mad. 167= 
(1941) 2 M.L.J. 939=54 L.W. 591=1942 M.W.N. 
t02=20i Ind. Cas. 172. 

— -Sg. 19 aad a<^Not mutually exclusive. 

Sections 19 and 20 are not mutually cxclusix'c. 1945 
N. L.J. 213=1. L. R. (1945) Nag. 745=A.I.R. 1945 
Nag. i8t. 

— — Se. 19 and 30 — Party setting up case under S. 30, 
in trial Court and under S. ig, in Appellate Court: 

Held that the party could set up such pleas provided 
the aggrieved party was not taken by surprise. A.I.R. 
1937 Oudh 391 = 1937 O.W.N. 719=13 Luck. 334=168 
Tnd. Cas. 799. 

— Se. 19 and so — Sectious tg and 20 do not apply 
to S. 48 of Civil P. Code. 10 Luck. 208=11 O. W. N. 
ti03=A.I.R. 1934 Oudh 465=151 Ind. Cas. 541. 

' Ss. 19 and 20 — Scope of — Not exclusive. 

St. 19 and 20 are not mutually exclusive. Part- 
payment endorsed, but not in the debtor’s hand- 
wnting is inefFcciual under S. 20 but is effectual in 
saving limitation under S. 19. 40 Mad. 698=3 L. W. 
S76=(igi6) 2 M.W.N. 256=36 Ind. Cas. 240. 

Ss. XQ and ax (a)— Application restricted to 

cases satisfying its r^uirements. 

The word "only” in S. 21 (2) is not a mere 
surplusage and if cflfcct be given to the word the sub- 
section would not in any way interfere with the 
operation of Ss. 19 and 20, but would restrict the 
application of those sections to cases which strictly 
satisfy their requirements. 98 Ind. Cas. 381 =44 C L.J. 
475—A. I. R. 1927 Cal. 193, 

— S. 19 — Scope — Acknowledgment if need be 
commoniented. 

There is nothing in the terms of S. 19 to suggest 
that an acknowledgment of a debt to be operative 
must be addressed or communicated to the creditor or 
some one on his behalf. 33 Gal. 613, Diss. 7 O. W« N. 
ii 95=A.I.R. 1931 Oudh 54* 


ijccn enforced against him personally at the time when 
he made the acknowledgment. 80 Ind. Cas. 940= 
.\.I.R. 1925 Mad. 134. 

S. 19 — Oral acknowledgment. 

.-\n oval avkuowh'dgment of a debt would not extend 
tiK- period of limitation xuidcr S. ig of the Limitation 
.\(i. 93 F. R. igii— 131 P.W.R. i9n=223 P.L.R. 
I9!i = ii InJ. Cae. 415. 

S. 19 — Starting point of limitation — Oral 

agreement to give time for payment of debt, not 
barred — Validiiy of. 

.\n oral agreement, before a debt it. barred, to give 
further time to payment is valid and does not 
coitif.ivcni; S. 19, Limitation Act, or S. 25 Contract 
.\ct. Litniiatton begins to run from the end of 


cxletid^d 

period. (1902) 4 Bom 


a. Acknowledgment. 

(a) 

Construction. 

(b) 

Effect ofe 

(c) 

Essentials. 

(d) 

By whom. 

(e) 

To whom* 

(f) 

What constitutes* 


2. (a) — Acknowledgment — Construction. 

S. 19 — Acknowledgment — Construction ol 

document — Construction in the light of context. 

A ducuraent taid to constitute an acknowWginent 
has to be construed in the context in which it is givm 
and where its language is not clear m itself, me 
context may be examined to sec what it is to wmeb 
the words refer. That is not to say that any *3'**\^ 
cation in an acknowledgment can be cured w 
asccruining what the probable inimtion of the 
acknowledgor was. That is quite a different thing. 
But where, after examining in the light of the context 
what it was that tlic person giving the acknowlcdgmml 
was actually referring to the conclusion follows ™t 
it if an unequivocal acknowledgment of a right, Iheo 
that ackrtuwlrdgment is guHicient to satisfy S. i9i 
Limitation Act. l.L.R. (1947) All. 11=229 Ind. Cas. 
583 = 1947 A.W.R. (H.C.) 101 = 1947 A.L.J. 129**947 
A.L.W. 376=A.I.R. 1947 All. 74 (F.B.). 

•S. 19 — Whether the words used constitute M 


acknowledgment the Court can only have regard to 
the words used. A.I.R. 1942 Mad. 353*55 
240 (2)=(i 942) I M.L.J. 469**942 
l.L.R. (1942; Mad. 595=201 Ind. Cas. 586 (i'.d.;. 


S. 19 — Per Vcnkataraixuusa Rao, J. — (fa order 

of reference) : The purpose for which the acknowledg" 
ment was made is immaterial for the purposes 
of S. 19, Limitation Act. The question is whether tbw 
was an acknowledgment and not why an acknowleog* 
ment was made. 54 L.W. 186=1941 M.W.N. 7®4“ 
l.L.R. {(1942) Mad. 95=(i94t) 2 M.L.J. 3ii=A.I*R* 
1941 Mad. 772 = 197 Ind. C^. 199 (F.B.). 

■S. 19 — Entry in creditor*6 account book 


' ' S. tg — ^Enforceability of claim when making 
n okn owfadgment— Not nsaterial. 

Under S. 19 It is not material whether the claim in 
tes^ect of wln^ acknowledgment was made, could have 


ff' Entry in creditor's account books "the sum^ of 
Ri. O00-11-3 will be paid by me immediately 
Lower Court holding the entry as pro-note not duly 
stamped and hence inadmissible : 

Held, that the entry was not a promote as there w» 
no name of the payee. But it was an agreement or 
memorandum of agreement. 38 L.W. 846=A.Wm 
1934 Mad. 25=(t933) M.VV.N. 1243 
Cw. 943 


146 fa'^* 
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a. (b) Ackaovvledgmdat— Effect of. 

S. 19 Acknowledgment Effect off. 

In case of an acknowledgment of liability, tlic fresb 
period of limitation is to be computed from the time 
when the acknowledgment is signed even though it 
purports to fix a period of payment. 57 L.W. 499= 
(1944) 2 M.L.J. 225=:A.1.R. (1945) Mad- io=2i9 
Ind. Gas. 23 i = 1944 M.W.N. 78B. 

— S. 19— Fresh period commences from date 
of acknowledgment. 

Where a mortgage document dated igub acknow 
ledged the liability under a mortgaged dated 1904 a 
fresh period of limitation can commence oiJy from 
1906, the date of the later mortgage and not from 
the date fixed for payment of the amount due undcr 
that mortgage. 6 N.L.J. i4=.\.I.R. 1922 Nag. 256. 

S. 19— The admubion of die execution of - 

promissory note prims facie it no more than an 
admission of liability as at the date of the note. A-I R- 
•935 7at=40 G.W.N. 132=63 C. 512 = 15.9 

Ind. Cas. 618. 

S. 19— An acknowledgment docs not imply a 

promise to pay. it only confirms the old debt and 
docs not supersede it. (1933) A.L.J. i53os=.\.I.R. 
1934 All. 76=56 A. 281 = 149 Ind. Cas. 571. 

S. 19 — An unconditional acknowlcdgrocui implie* 

a promise to pay. 33 Cal. 1047 (P.C.), Foil.; ti9 
P.R. 1908, held no longer good law. 115 Ind. 
Cat. 853 = 10 Lah. 748=30 P.L.R. 226=A.1.R. 1929 
Lah. 264. Seealso ii5 Ind. Cas. 764=10 Lah. 745= 
30 P.L.R. 24 o=A.I.R. 1929 Lah. 263. 


19— Acknowledgment— If a promise to p: 
— Express promise Co pay— If barred debt al 
revived. 


19 — Effect of — Definite sum acknowledged 
—Limitation saved only to that estenC. 

Although no doubt if no definite sum is meniiund 
and ihejc u acknowledgment in general terms, the 
amount ol debt can be discovered from evidence as 
mentioned in S. 13, Expl. i, where a definite sum 
has been acknowledged, the acknowledgment can be 
used to save hmiiation only with respect to sum 
acknowledged. A.I.R. 1930 All. 461 = 127 Ind 
Cas. 424. 


S. 19— Acknowledging part of claim— Savine 

as to that part only* ^ 

Where in a .suit against Railway for loss of goods 
a leiier written by Railway Company was relied upoi! 
wliich stated that Railway Company was liable for 
Rs. 1,000 and nothing more; 

Held, the letter saved limitation to the extent of 
Rs. 1,000 only but not in respect of the whole claim 
86 Ind. Cas. 228=.A.I.K. i92r, Sind 8. 


— — S. x9 — Effect 
liabUity. 


of— Acknowledgment— Partial 


Where there is a liability to account and it is ad- 
mitted in par', the admission, but not under S. 19 of the 
Limitation Act operates to save the entire right. 22 
C.W.N. 104=27 C.L.J. 403=43 Ind. Gas. 893, 



i9 — Revival of barred debt. 


Tlie statute of limiution, being a law of procedure, 
is generally retrospective in its operation but there is 
no provision in tlic Act so retrospective in its effect as 
to revive and make effective a barred right. A.I.R. 
1935 Mad. 245=68 M.L.J.63=(i935) M.W.N. 122=41 
L.W. 721 = 157 Ind. Cas. 272. 


— — S. 19 — Acknowledgment does not revive barred 
debts. 


No doubt under the English Law an acknowledg* 
ment of a debt implies a promise to pay (even a 
barred debt). But in India in view ol the express 

f irovision in S. 19 an acknowledgment, in which there 
I no express promise implying a new contract to pay, 
must be made before the several components of the 
account at various dates arc barred by time and in 
this respect an acknowledgment under S. i9, 
Limitation Act, differs from a promise to pay a barred 
debt under Cl. (3), : S. 25, Contract .\ci. VVhere, 
however, the acknowledgment is not merely an 
admiuion of an existing debt but the words there are 
such from which a clear promise to pay is made out, 
such as fixing the date of payment and so on, sucli an 
acknowledgment would come under S. 25 (3), Contract 
Act and not only under S. 19, Limitation Act. lao 
Ind. Gas. 470=8 PaU 7o6=!oP.L.T. i69=A-I.R- i929 
Pat. 258. 

— fi. 19— Acknowlodgmeat — If a promiac to pay. 

Ad acknowtedgmeni dial a debt was due, witliuui 
anything more, will be held to imply a promise to pay. 
39 Gal. 1047, Foil. 78 Ind. Cas. 919=5 P.L.T. 55<* 
A. 1 JL 1924 Pat. B06. 

- g. 19 — Effect of. 

An acknowledgment of liability Uiough made after 
the expiry of the period of limitation for a suit on 
the mortgage but within the special period of 
limitation prescribed by S. 31 gives a fresh period from 
the date of acknowled^ent. 34 All. 375: 49 All. 67; 
a6MJLj.99: 53Gal. iflio. Foil. io«o M.W.N. 930 

a m |yLL.W. 3oa=ia8 Ind. Cas. 867=A.I.R. 1930 
id. 091=59 d8t. 


Acknowledgment only gives a fresb period of limi- 
tation from the date of acknowledgment in respect of 
such items only a» were not already barred at the time 
when the acknowledgment was made. 1 PX.T. too, 
Foil. 120 Ind. Cas. 470=10 P.L.T. 169=8 Pat. 70^ 
A.I.R. 1929 Pat. 258. 

— — S. *9 — Effect of acknowledgment — Barred 
debt. 

An acknowledgment under S. 19 of the Limitation 
Act saves limitation if it is made before the original 
debt, which is always the basis of the suit, is time 
barred. 5 Pal. L.J. 37*1 P^L L.T. 190 = 2 U.P.L.R. 
(Pat.) 105 = 56 Ind. Gas. 379. 

S. 19— Effect of acknowledgment — Barred 
rli^t— Not revived. 

.\n acknowledgment dues not revive a right which 
has become barr^ at the dale of acknowledgment. 2a 
M.L.T. 4I9“(‘9«7) M.W.N. 864 = 33 M.L.J. 753=43 
Ind. Cas. 50. 

5. ,9 — Effect of ecknowlodgment — Admleslfm 

of a barred ilebc. 

An admission of a barred debt is not an “acknowledg - 
inent of the debt.” IB Ind. Cas. 595, Foil. 24 Ind. Gas. 
507 (Mad.). 

S. 19— Effect of— Aclmowladgmant — Barred 

debt. 

After a right is lost there can be no acknowledgment 
of liability vnthin S. ig. 12 Bom. L.R. 621=7 Ind. 

Cas* 134- 
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. *9 Effect of -Acknowled^meat — Minor — 

ftitect. 

If a balance be^Huckor an acknovvlcdgmeiu mad* 
Within S. 19 of the Limuatiwu Act in favour of a 
minor, the period oflimiuiion is i. be cojuuuud from 
the date wla-n the plamiilT becomes a majoi . 17 P I R 
» 9>9 = 52 Ind. Cas. 115. ^ .i7 

~ ~S, 19— Effect of acknowledgment — Fresh cause 
of action. 

If a payniciu is unde by wav of an ackuovvIcdgm« ti < 
oa loot of gen- lal debt a new cause of action »pring> 
from It and limitation begins to run afresii. 2 Pat. I T 
24=38 Ind. Cas. 8:;. 

4 


S. 19 -Effect of— Acknowledgment— General 
Clanses Act, S. 6 (b). 

acknowledgment of liability only extends the 
period of limitation and does n >t confer title and is not 
a “ thing done ” within S. 6 of the General Clauses Act. 
35 All. 227=40 I.A. 74 = 2f, M.L.l. 131 = 13 M.LT. 
437—17 C.W.N. 605=11 A.L. ) 38 o = (I9I3) M.W.N. 

489=19 Ind. Cap. 
?3’, L'^rnnng 32 All. 33=6 A.L.J. gji=G 

M.L.T. 348=3 Ind. Gas. 725.]. 

— — S. 19— Effect of— Ackaowledgmeiit— Extension 

of tim6. 

An acknowledgment doc> not confer title; it only 
extends hmitatlon for filing Uie suit. 32 All. 32=6 
A.L.J. 931=3 Ind. Gas. 725. 

— — S. 19— Effect of acknowledgment— Judgment 
dobt. 

A valid acknowledgment of a judgment debt give* a 
frcih starting point under S. 19 of the Act. 80 P.W.R. 
1912 = 155 P.L.R. 1912=14 Ind. Gas. 335. 

— Effect of — Acknowledgment— New Act. 

An aclmowledgment invalid under Act (14 of i8«iq) 
but valid under pubsequent Limitation Acts is valid 
within 6. 19. 34 All. 109=8 A, L.J. 1272 = 12 Ind. 

Se 1 9 Effect of acknowledgment — Ack- 
nowled^ent of mortgage in a pUint, if an 
ackoowIcdgmeDt of liabiUty Id respect of mort* 
gagor'a right to redeem. 

I ^ * plaint admitting a mortgage in 

plaintiff 6 favour amounts to an acknowledgment of his 
liability in rcpcct of the mortgagor ‘s right to redeem 
the mortgage wiUun the meaning of S. 19 of the Limi- 
UUon Act. 82 P.W.R. 1911 = 180 P.L.R. 1911 = 11 
Ind. Cai. 377. ^ 

It u ®^*“Ackno wiedgment— Rent— 

An acknowledgment by the purdiascr of certain 
propcrUcs that he would himself pay the arrears of rent 

*0 make him personally liable 
but he properly in his hands is liable. An acknowlcdg- 
ment doM not ^tcr Uie quaUty of the debt or opcratels 
a novauon. Tlie acknowledgment must point with 
rc^onablc ceruinty not merely to a liability but the 
liability of that out of which it arises though all iti legal 

Ind*''2!arr* specified. 10 C.L.J. 517=3 


^ (e) (L) Acknowledgment — Eesentlnli— Before 

expiration. 


a (c). 

(5l| 

m 

(iv) 

(VU) 


Aekaowledgmcnt — EssentlAls. 

Before ej^lraHon. 

Intesitioii. 

Particnlar liability. 

Signature. 

Stamp and ReglatratJon. 
SnbelatlDg liability. 
Miaeallaaens. 


S. 19 — Barred debt. 

.\n acknowledgment of a barred debt docs not save 
limitation under S. 19. But the acknowledgment made 
oti December 5, 1928, relating to mortgage wliich was 
executed on December 19, 1916, was ofa subsisting 
liabiltyand therefore, amount^ to an acknowledgment 
under that section. (1945) A.L.J. 58 = (i945) A.W.R. 
iH.C.j 22 = 1945 C.W.N. (H.C.) 28=A.I.R. I945 A11. 
224 = 1. L.R. (1945) .Ml. 120. 

S. • 9 — Acknowledgment must be made within time. 

A.I.R, 1938 Nag. i 80=I.L.R. (1940) Nag. 441=174 
Ind. Gas. 374. 

■S. 19— Execution of fresh pro-note for balance 


due after 3 year’s from date of mortgage, if valid 
acknowledgment, 

By the terms ofS. 19, sub-S. (i), an acknowlcd^cnt 
in writing of a liablity to permit of a fresh period of 
limitation shall be computed from the date of the 
acknowledgment only where the acknowledgment u 
made before the expiration of the period prescribed. 
Consequently, the fresh promissory note having been 
executed af.cr the personal remedy was barred could 
not operate as an acknowledgment within the memung 
ofS. 19 even liiough the plaintiff could have sued on 
the promissory note which was a new promise undw 
25 (3), Contract Act. A I.R 1938 Rang. 134=1938 
Rang. L.R. 6=177 Ind. Gas. 63. 


S. 19 — Distinction between ‘‘acknowledgment^ 

under S. 19 and “promise** under S. 25(3), Contract 
Act (9 of 1872}, pointed out. 

The distinction between an acknowledgment _ undw 
S. 19, Limitation Act, and a “promise” withm the 
meaning of S. 25 (3), Gontract Act, is of great mpor- 
tance. Both an acknowledgment and a promise M 
required to be in ivrtting signed by the party or m 
agent authorised in that behalf; and both have in 
effect of creating a fresh starting point of lumUUM. 
But while an acknowledgment under the limitation 
is required to be made before the expiration of tn 
petiod of limitation, a promise under S. 25 
a debt may be made after the limitation penod. ^1“ 
the period of limitation expires nothing shorl of « 
express promise will provide a fresh period of limitation. 
A. I. R. 1937 Lab. 642=174 Ind. Gas. 258. 

S. 19 — Acknowledgment must be before «*pIO^ 

of the limitation period. 

One condition precedent to the application of S. >9** 
that the acknowledgment should have been made ^01* 
the expiration of the period prescribed for the suit. 7 
O.W.N. 42o=A.LR. 1930 Oudh 287. 

S. 19— Acknowledgment must have been made 

within period of limitation. 

A letter by the general agent written at the 
tions of the judgmeot*deb(or can serve as a 
acknowledgment only when-it is shown that it -wn^, mMC 
within the time prescribed by the law of limitation fw 
the recovery of debt due under a decree and where it *• 
nut so shown the acknowledgment does not save limiU’ 
Uon. 120 Ind. Gas. 825 =6 O.W.N. 776=A.I.R. I9a9 
Oudh 479. 

S. 19 — Acknowledgment to be nnade be&t* 

expiry of limitation. 

An acknowledgment of debt implies a promise to pnV* 
and though an acknowledgment is required by S- 
Uimtation Act, to be made before the expiry of the 
period of limitation a promise under S. 25, 

Act, may be m^e after the period. io6 Ind. Cai.‘»* 
»A.LR. 1928 Nag. 124. 
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8. ,0— Admission after limitation ineffective. 

Admisaou of mortgage by mortgagee in a buit for 
potMstion against mortgagors does not extend period oi 
limitation for redemption when the admission was made 
aAcr the 6o years had run out. 78 Ind. Cas. 617—0 
LLJ. 194=A.I.R. 1924 Lah. 484. 

S. 19 — Acknowledgmeot — Mast be before claim 
is barred. 

An acknowledgment of a debt to be effective for tlic 
purpose of saving limitation must be made before the 
enforcement of it by suit is barred. An .icknowledgment 
of a barred debt is of no avail to save limitation. 67 
Ind. Cas. 298 (Gal.). 

S. 19 — ^Acknowledgment — Essentials. 

An acknowledgment of a liability, after the right to 
enforce it is burred, is not a good acknowledgment, and 
the onus of proving that it was made at such a time is 
upon the person wbo set up the bar by limitation. (1903) 
A.L.J. 1 = 1904 A.W.N. 38=26 A, 3 ' 3 ’ See also 26 M. 
34; 10C.L.J. 517. 

a. (c) (ii) Acknowledgment— Essentials -Intention. 

■- 8 . 19— Acknowledgment of liability Balaucc- 
sheet of company— Signing by director— If saves 
lln^tation. 


conscious that iliey were acknowledging a subsisting 
and enforceable liability against themselves and admit- 
ting the title of the mortgagor and the liability of the 
mortgages to be redeemed. The entries tlicrefore, did 
not save limitation. A.I.R. 1943 All. 393= 1948 A. W. 

R. H.G. 291 ={1943) A.L.J. 546=LL.R. (i 944)A11. 7b 
= 212 Ind. Cas. 238 (F.B.). Overruling A.I.R. 1920 
.Ml. 92. 

S. 19— Intention to make new contract mut$t 

bo clear. 

Tlic iiiiontion of Ute law is to make an admission in 
writing of an existing jural relation equivalent for the 
purposes of limitation to a new contract, but for this 
purpose, the consciousness and intention must be as 
clear as they would be in a contract itself. 

The writing in question contained details of account 
and die amount linally due by die debtor. The debtor 
liad also mentioned therein that he was giving certain 
documents to the creditor in lieu of the amounts due 
and the word bhuktan wliich means fully satished was 
also used : 

Held, that the admission was an admission of liability 
due by the debtor to the creditor and he proposed to 
liand over the document on account of his dues which 
would be satisfied by the assignment thereof. Some- 
thing more was to lx- done before the documents would 
be held to have bHtisfied dtc debt and in order iliat 


The mere signing of a balance-sheet of a company b> 
a director does not operate to save limitation because 
the director in drawing up a balance-sheet docs not do 
10 with the intention of acknowledging liability but 
under a duty where he is bound to set out, arnong other 
things, the claims made on the company. It is then for 
the directors, and later for the companyj to pass on 
these claims and cither accept them or reject them. 
I.UR. (1950) Nag, 562=1950 Comp. C. 225 =A.I.k. 
I 95 » Nag. 255. 

S. 19 — Mortgme replacing prior mortgage 

Siibo^qaent mo;rt^ge invaUd— Whether an acknow 

ledgBMnt of the prior one. 

Identical parlies to a mortgage of 1918 created a 
•econd mortgage in 1922. Clause H of the morwage- 
dc«d read : “Thi document has been executed in 
place of the previous document therefore, the creditors 
•hall have all the usual rights to the property hypothe- 
cated un^r this document, wliich they bad under the 
document diated the lath and registered on February 15, 
■1916.” The svond mortgage was held to be invalid 
on ground of fraud: 

Hrid, ihai.'Qi the IntcnUon of the parUcs could be 
clearly seen, tje deed was an acknowledgment of the 

liability of 1916, under S. i 9 - 
A.I.R. 1947 A|, 211 = 1948 A.W.R. (H.C.) 476 =t 94 
A-llj, 104=221 Ind. Cas. 632 (D.B.). 

s 


8. 19-ln ihe khewat of 1852 

fttfiVt of Su Mriiasukh and Maharam were ^own 

prop«ti« to eq^^_i^r«- 


IOC ome ol revBion •aai- •• — 

that the intercil was equal to profiu wd that the irort- 
— ■■|i,nnahlfr at Dasehra m the month of Jeih. 
*KMi3?bStb in 1852 and in I878. wise attested 

and the mortgagee, or thetr repre- 


AUmpJ 


and HnmlltOBf JJ)* 
lortgagem or their re- 
idnc w «itfl« were 


tlic documents in the liands of the creditor should be 
capable of rcalisiiig the amount mentioned against 
each document, a lurmal assignment would be necesary; 
otherwise the document cannot be said to be equal to 
the amount mentioned against it: 

Held, also, that there was only an inchoate propo- 
sition on arrangcini'nt for die liquidation thercot' and 
Uicrc was no novation of contract within the meaning 
uf S. 82, Contract Act. 22 P.L.T. I057=A.I.R. 1942 
Pat. >70=8 B.R. 608= 199 Ind. Cas. 657. 

S. 19 — Decree in respect of charge — Application 

by judgment-debtor for adjournment. 

i'u bring a case williin 8. 19, there must be a clear 
acknowledgment of liability. 

Where a decree in respect of a charge on property 
is passed, applications by the judgment-debtor for 
adjournment on various dales in the proceedings for re- 
hearing under O- 9, R. i3,CivilP. C., do notconsliluic 
any acknowledgment oi liability within S. 19, Limitation 
Act. Adjournments arc often obtained for tlic purpose 
of delay and often for the purpose of convenience and the 
prayer for adjournment to compromise the dispute as to 
debt by no means admiu the debt itself when procee- 
dings to set it aside have been taken. A.I.R. 1939 
Cal. 488=43 C.W.N. 800 = 70 C.L.j. 320=183 Ind. 
Cas. 473. 

ig — For the purpose ol' S. 19, there must be a 

clea ' acknowledgment of liability in respect of a right. 

A.I.R. 1936 All. 5a2 = (i936) A.y. 625=1936 A.W.R. 
533=«938 R D- 254“«83 Ind. Ou. 872. 

g Gosmeion. admlarion of liability, 

ueoeatity of. 

In order to find whether there is an acknowledgment 
in a document, the document should be read as a whole 
and there must be conscious acknowledgment that the 
party concomed is liable to pay. 

The purchaser of properties which were subject to a 
mortgage agreed to sell one of them to the morigagec 
and the Utter paid u advance of Rs. 700. The contract 
did not fructify and the sale did nut come off. The 
mortgagee sum upon the tnorigage and in the written 


883 


LIMITATION ACT (1908). S. 19-2. Acknowledgment. 


884 


sutemcnt, the defeiidant set up the agreement and 
receipt of Rs. 700 anc) contenrlid that the suit wa* 
not maintainable on account of the said agreement, 
which the defendant was pn-pared to complete : 

Held, in a subt.(qucni uil to recover the Rs. 700, 
thui the adiui^sion in the vviiitcn statement was not .m 
acknowlcflgni- rit ofanv Ihibility by the def.ndant to pay 
Rs. 7"o l > ill.- i,) siimlf sulTicieni 10 save limitation. 
(ici3=i' M.W.X. 237. -A.I.R. i«»3s Mad. 287 = 41 L.W. 
47G I59 Iml Cak. .jah. 

S. ig— 'Where there is no definite or uiuquivocal 

acknowlcdgraeiu ol the debt, a case cannot be brought 
within the purview of S- tg, A.I.R. 1935 Rang. 152 = 
J56 fncl. Cas. 783. 

S. tg — A signature by a debtor on the back of dic 

Promissory note executed hy him is not an acknowledg- 
ment of liability. Unices intention is proved, it does not 
indicate liability to pay. A.I.R. 1934 Rang. 287=152 
Ind. Cas. 501. 

S. ig— Entry by mortgagor In mortgagee's 

book — Mortgagee signing as scribe. 

Where the mortgagor signed an entry in 
the babi of die mortgagee slwwing dtc balance due to 
the mortgagee and the mortgagee in \vhosc handuTiting 
the entry was made, also put down his name under 
the entry as its scribe ; 

Held, that die entry was nut an .tcknowledgincut of 
the mortgage debt by the mortgagee and die fact that 
die mortgagee wrote it at tlie instance of the person 
acknowledging the debt and put dowm liis own name 
under it merely as a scribe, could not alter die nature 
of the entry or convert it into an acknowledgment 
by the mortgagee. 

f\n acknowledgment must be a conscious acknowledg- 
ment of liability, in order to be effective under S. ig. 
A.I.R. 1931 Lah. 122 = 131 lod. Cas. 349. 

S. 19 — Definite acknowledgment — Greilltor can 

pursae bis claim In any way. 


* 9 — ^Admission of porchase of mortgagee 
rights— No acknowledgment as to being redeemed. 

When a man says that he purchased a certain 
mortgage rights he only means that be purchased certain 
properly which came into possession of the vendor as a 
in»>rtgagcr. All that he admits ig diat the vendor came 
into possession of die property on foot of a mortgagee. 
No question arises in his mind as to whether the mortgage 
subsists or has become time-barred. The statement by 
itself docs not signify to the mind of the person making 
die statement or to anybody else that the maker of the 
statement thinks or believes that he is liable to be 
redeemed at the date of making the statement. Such 
statement therefore is not an ac^owledgment within S. 
19 ^ any acknowledgment of the original transaction 
would not necessarily amount to an acknowledgment 
that the liability which would follow from the original 
transaction subsists at the date of the statement. 85 Ind. 
Cas. 584 =6 L.R.A. Civ. I39=A.I.R. 1925 All. $53. 

S. 19— Admissioa mast be conscious— Joml 

rolatioDship when admission was made most 
have existed. 

An acknowledgment under S. 19, Limitation Act, 
niust be a conscious admission of the existing liability 
in respect of the property or right ivhich is claimed |n 
the suit and must show an exSting jural relatioaihip 
between the parties at tlic time when the admission 
was made. 79 Ind. Cas. 914=17 S.L.R. 324«=A.I.R' 
1925 Sind i8>. 

S. ig — Letter of information . 

A letter of information of the trace of _ the goods 
and its disposal awaiting irutructions, is not m 
acknowledgment within S. 19 of the Act An 
acknowledgment after the expiry of the penod ol 
limitation cannot save the operation of the Act. 
42 All. 390=2 U.P.L.R. (All.) 84=18 A.L.J. 377* 
58 Ind. Cas. 547. 

S. 19 — ^Hatchitn entry In— Slgn»*ni^« 

ent — Cnstomary mode — Intentloo of partieo. 


Where the liability to pay die debt is definitely 
acknowledged by an authorized agent, it is immaterial 
that tlic right to enforce die liability in any particular 
manner is not admitted. The liability to pay liaving 
been admitted the creditor can pursue Ids claim in any 
way recognized by law. 109 Ind. Cas. 872=27 M. 
L.W. 544=A.I.R. 1828 Mad. 718 (F.B.). 

S. 19 — Exact nature of right need not be stated 

but definite acknowledgment essential — Ambi- 
guity — Effect. 

An acknowledgment under S. 19 may be sufficient 
though it omiu to specify the exact nature of the right. 
But there must be a definite acknowledgment. 

/\n endorsement on a money bond stated that accounts 
made up showed a certain sum and that a usiffructuary 
mortgage was executed for a portion of the sum. It was 
not clear whether the execution of the usufructuary 
mortgage was in lieu of the whole amount due to the 
creditor or whether the debtor still held himself bound 
to pay the balance of the debt: 

Held, that in order to extend the period of limitation 
the creditor must show that the debtor signed an 
acknowledgment to the effect that there ivas a balance 
due to the creditor on the bond after crediting the 
debtor with what was properly due to him in respect 
of the execution of the usuinictuary mortgage deed, 
and as the endorsement was ambiguous on tms point it 
could not be held to be an acknowledgment deed. 89 
Ind. Cas. 6t7=23 A.L.J. 86g=6 L.R.A. Civ. 399= 
A,I.R. 1926 All. 75, 


\Vhcre at the foot of certain entries made in s 
batcbica which bore at its top the debtor’s name^ 
signature, the debtor wrote the words llkbitar knod« 
(writer’s self) . 

Held* that this was the mode adopted by the debtor 
of signing the hatcblta, and as it appeared tut u 
was the debtor’s intention thereby to acknowledge a 
debt, the entry constituted an acknowledgment- It u 
necessary in such cases to consider the intention of tne 
parties. 18 B. 586, appl. (1904) 9 C.\V.N. 83— 3* 
1043. 


a (c) (ill) Acknowledgment— EsaeotialB— 

Pnatlealnr liability. 


S. ig — Words most indicate acknowle^®®®* 

of liability of pardcnlar debt. 

Before S. i9, Limitation Act can apply, the 
used must be words which clearly indicate an ackno^ 
. Icdgment of liability of the particular debt. It is wrow 
to say that unless the words used amount to • totw 
rcpumalion of liability they should be read *• 
acknowledgment ofliability: 

Held. on facts that there was no evidence <» 
which identified the word ‘debts’ used in tb* 
ment to the mortgage deeds of August 9, ^ 

January 6, 1923, and that the words used thera oio 
cot amount to acknowledgment of these 
M.L.W. 7 i 8=A.I.R. 1941 Mad. ^9=191* 
^7=”(t94t) 9 . M.L.J. ^=198 Ind. Cm. oil. 


1 
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S. 19 — Only one debt in existence. 

A letter amounting to an acknowledgment need not 
specify the debt in respect of which the acknowledg. 
mcnt is made where there is only one debt. A.I.R. 
1937 Lab. 827 = 169 Ind. Cas. 973. 

— S. 19— Mere statement of existence of earlior 
mortgage deed. 

Where a second mortgagee who had obtained a 
a decree on his mortgage stated in the verified 
statement accompanying an application for sale of 
the properly under O. 21, R. 66, Civil P.Godc, that 
upon an examination of the Registration Office, he 
found that there was a mortgage deed of the property 
of which the sale proclamation was to issue which 
had been registered on a certain date (which was 
prior to the date of his mortgage), 
g Held, that thb did not amount to an acknowledg- 
ment of any liability affixed to the property or 
personal, under the earlier mortgage and did not 
give a fresh starting period for a suit on the earlier 
mortgage. A.I.R. 1932 All. 62=(i930 A.L.J.862 = 
136 Ind. Cas. 624. 


S. 19— Receipt showing payment under decree docs 

not amount to an acknowl^gmem of liability to 
deliver properties under same decree. 8 O.W.N. 1117 
— A.I.R. 1932 Oudh 154=134 Ind- Gas. 1022. 

— 19— Identity of right— Right claimed must 
be acknowledged. 

The acknowledgment referred to in S. 19 of the 
Limitation Act must be an acknowledgment of liability 
in respect of the right claimed, and lire right acknow- 
ledged must be the of same description as the right 
which is the subject of suit. A recital in a sale-deed that 
a sum of money has been left with vendee to pay off a 
mortgage by the vendor docs not amount to an acknow- 
ledgment of the righu of the mortgagee to obtain 
possession of the mortgaged property. 21 O.C. 151=46 
Ind. Cas. 813. 

— -3, 19— Identity of right— Acknowledgment of 
lUbiUty. 

An acknowledgment of liability need not be made to 
the person entitled to the right; if it points with 
reasonable certainty to the liability in dispute or to Uie 
righu out of the which that liability arises as a legal 
consequence, it is an “ acknowledgment ’* of liability 
within the meaning ofS. 19 of the Limiution Act. 19 
C.W.N. a63=2a Ind. Cas. 650. 


19— Iflentity of right— General acknowledg- 
flient— Netore of-Admlealon that accoonta be 


The acknowledgment of the liability in r«pcct of a 
right must be m respect of die right w^ch is the 
nKect of the suit. In a suit for a defimte sum of 
mSney and admission that aceounU must be uken 
and settled does not amount to an acknowledg. 
S«it.^6^d.68 = .oM.L.T. a5.-(i9iO ^ M.W.N. 
389=21 M.L.J. 1024=12 Ind. Cas. 378. 

19— Acknowledgment must refer to the 
liability wad not nny liability. 

An acknowledgment must dutinctly and definitely 
relate to the Ual^ty in dispute. It need not be express; 
it may be left to impUcaUon- It must be a necessary 
implication from the words used that the person ao 
kiwwledging was referring to and admitting the liability, 
not nwy liability. (19®?) 9 b®***- L.R. 715. 

I9— AdOMwledgment— Khatae — limhatloa. 

Under S. >9* U “ ®P«® *® phundff by reference to 
the aeoounu or otherwise to estabUih a coonection 
betWMD the two hhs«na aod show that the latter one 


was an acknowledgment of the debt due under ihc first 
(1900) 2 Bom. L.R. 1086=25 B. 330. 

2 (c) (iv) — Acknowledgment — Essentials 

— Signature. 

S. 19— Signature— Giving name of firm only. 

It is customary in business circles in India lo give 
the name of the firm only in statements of accounU 
and Uiis amounts to signature for the purpose of S 10 
Limitation Act. A.I.R. 1941 Oudh 376=10^1 w n 

279=1941 O.W.N. 527=1941 A.W.Rf'3oo=76 Luck: 
727 = 194 Ind. Cas, 16O. 


S. 19— An endorsement at the back of the bond was 

as follows: “to-day Rs. 360-10-0 were 

paid towards this bond.” It was thumb-marked bv 
the debtor: ^ 

Held, that it amounted to an acknowledgment under 
S. 1 9, Limitation Act. A.I.R. 1941 Lah. 23=192 Ind 
Cas. 1 18. 


-S. i 9 — Name of debtor written by person with 

authority to do so and acknowledge debt. 

Section 19, Limitation .Act, docs not draw any dis- 
tinction between a person who is literate and one who 
is not literate. In either case, an acknowledgment 
signed by an agent with his authority would be enough. 
The section also does not say as to what should be the 
form of the singaiuro, and it is now wcll-settlcd that if 
the name of the debtor is introduced into the document 
of acknowledgment in such a way as to show that the 
acknowled^cnt was intended to be his own such name 
whether written or printed, would constitute his signature 
within the meaning of the expression as used in S. 19. 
Tiius it is nut necessary that tlic name should be written 
by llic debtor himself. It is sufficient if it is written by 
a person acting wiili authority to write liis .lamc and to 
acknowledge the debt in quc*tion. A.I.R. 1940 P41. 
6 = 18 Pat. 715—20 P.L.T. 927 = 6 B.R. 312 — 186 Ind. 
Cas. 225. 

S. 19 — Affixing of initials. 

A parly’s initials are equivalent to Itis signature lor 
the purpose of S. 19. The word •signed' in the said 
section dots not mean ‘signed in full.’ (1935) M.W.N. 
490—68 M.L.J. 623=41 L.W. 744— A.I.R. 1935 Mad. 
555 = 59 M. 72 — 156 Ind. Cas. 449. 

S. 19 — Initials — Not proper. 

Acknowledgment merely bearing initials instead ol 
signature is not proper. 90 Ind. Cas. 700 = 23 M.L.W. 
771 — 1926 M.W.N. 39a=A.I.R. 1926 Mad. 827—51 
M.L.J. 414. 



— Rubber 


, 19 — nui 
I auixMi* 


stamp containing principal’s 


When die acknowledgment is written by an agent 
duly auUiorbed in tliat behalf and if he affixes tlicrc to 
the name of his principal in any position, even by 
impressing it vvith a rubber stamp, such affixation oftlie 
name of the principal must be held to be a ‘signing’ of 
the document within the meaning of 8. 19. A. I. R. 
1935 Rang. 160—13 R. 322 — 156 ind. Cas. 5U9. 

S. 19 — Acknowledgment mast be signed. 

Section 19 makes it perfectly clear that an acknow- 
ledgment must be signed by a person making it. 109 
Ind. Ca* 398 = 26 A.L.J. 420— A.I.R. 1928 Alf. 310. 

S. 19— Aceval signatnre not oecesaary— Signing 

in the manlier usual Co the party sufficient. 

Under S. 19 of the Limiution Act, the aclucl iigua> 
lufc of the sckoowledger it ool nrcesiary. Acknowledg- 
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tiuiii in Uii* acknow ledger# liandwriting aud signed by 
liim III a m.iiinei whicii is cuslomarv wiUi him in his 
t.mimunicatiyiis isenougli. \\l,c,e tlic liabilual method 
or a (, uni uhilr .stmling < ...mnumications to his disciples 

«-oiiiiiuiiiK3tioii with the Winds •*Shire 
Han bhar.'inain aiul mo» to affix his 'igiiatui<-s, an\ 
tominunuaiioii ..r ihis funn .md written by the Gum 
imis' ir peison.iMv \mII |,c icgardeci as signed by him 
even fltoiigh It may n.n contain his actual name ; so 
ilMi, any acknow kxlgment of liability signed in tliis 
manner atki mad* in the Gum's own handwriting will 

'y- 73lnd. Cas. ioo4 = A.r.R. 

I 9^:) All. o j. 

----S. 19— Pl!^ attached to plaint— Plan unsiened 
and Unverified-Contents of plan cannot be con- 
stderod as admiiied# 

An admission in apian filed witli a plaint, might 
l>ossjblyl^or certain purposes be icgaidcd as an admis- 
»ion made in the plaint, but such an assumption docs 
not convert an unsigned and unverified plan into writing 
signed by die plaintiff or plaintiffs. dO ind. Gas. O-toi 
A.I.K. 1925 Lah. 529. 

S. 19— Ackoowledgment must be signed. 

Where a certain acknowledgment said to hive been 
made at the time of the sctllcmcm by the predecessors- 
in-title of the defendant was relied on .md it wai 
<;nnl.-,.dcd jhat under S. 19 of il.e Limiudon Act a 
fresh period of limitation arose from the date of that 
acknowledgment! 

Held, the acknowledgment under S. in in order to 
be op< rative must be signed by the party against whom 
any particular right is cUimed, and if there was no 
evidence to .show that the alleged acknowledgment 
was ever signed by any of the prcdeccssors-in title of 
the p^sent- defendant, it was not operative at such. 78 
Ind. Gas. 617=6 L.L.J. ig^^A.I.R. 1924 Lah. 464. 

Sa. 19 and 20 — Signature — Vilasam of tbe firm 

Witten at the top of the letter— No aJenature— 
Nattukottai Chetties. ^ 

According to the practice of Nattukottai Chetties who 
do not sign Uicir letters at the foot but begin by saying 
that the sender is such and such a firm. Uic name so 
written IS a sufficient signature within S. to of the 
Lumtauon Act, i.A 683: 6 G. 340, Foil. 6 L. W. 790 
= iy:U M.W.N. 42=43 Ind. Gas. 20. 


S. 19 — Signature — Usage, 

Where it is proved Uiat Nattukottai Chetties usually 
uo not sij^ ihcir name but write words invoking Uic 
help of the family deity, a letter so signed may be 
t^c-n as signed by the writer for the purpose ofS. IQ 
of the Limitauon Act. 27 M.L.J. 631=26 Ind. Gas. 91 1. 

® acknewledgment— Future 

promise— <*Will sign after looUag into accounts.” 

A letter merely wying that the writer after looking 
* r'r account will sign it is not an acknowledgment 
of liability ; even fuming that it were, it is not an 
acknowledgment of liability to pay the sum due on 
the accounts for the year. 19 G.W.N. 170=23 Ind. 
Oas. 57* 

S. 19— Document undated and unsigned. 

A _ d^ument undated and unsigned by the mortgagee 
or his duly authorised agent cannot save Umiution under 
S. 19 of the Act, ill a suit for redemption of the mort- 
gage. 2oInd. Gas. 62 (Oudh.). 

S. 19— Unsigned entries in accennts. 

Entriei u to payment of rent in an account book 
not signed by defendant or his authorised agent are 


not acknowledgment. 34 All. 464=10 A.L.J. i =16 
Ind. Gas. 146. 

19 — Essentials of acknowledgment— 


S. 


Signature — Valid signature. 

A Signature written by a third person under 
ihe directions of the person whose signature is 
in question, and in his presence, is proper signature 
and is personal signature for the purposes of S. 19 
of the Limitation Act. 10 Ind. Gas. 215 (All.). 

S. 19 —Accounts settled — Settlement not 

signed. 

An account settled must be signed by the debtor 
and in view of tlie absence of signature three yean 
from its date cannot be allowed for limitation purpo- 
ses. 7. M.L.T. 372=6 Ind. Gas. 719. 

— S. 19 — Certified copy. 

It Ls one of the essential elements of an acknow- 
ledgment under $. 19 of the Limitation Act that it 
must be signed by the party penonally, or by an 
agent duly authorised in bis behalf, or by some 
person through whom he derives title or liability. It 
is not necessary according to Expl. I of S. 19 that 
an acknowledgment must be addressed to tbe mort' 
gagor. Any statement contained in a certified copy of 
the translation of a judgment under S. 185 of Act 
8 of 1859 docs not satisfy the requircraenb of S. 
19 of the Limitation Act. 4 Ind. Gas. 579 (Ab*)- 

-S. 19 — Signature. 

The acknowledgment must be signed 1 by the 
person to be bound thereby. 1907 A.W.N. 263 
A.L.J. 628=29 A. 773. 

— S. 19 — Signature obtained by intimidation. 

Acknowledgment of liability to pay a certain sum 
cannot be held to be binding where it u fouM 
that tlic signature of the excutant was obtainw by 
intimidation and that the amount acknowledged ms 
been paid. 39 Ind. Gas. 781 =29 P.L.R. t92i=A.I.Iv* 
1921 Lah, 362. 


2. (c). (v). Acknowledgment— Eesentiala*" 

Stamp and regietrotion. 

'• 19— Acknowledgment — Registration! whethet 
necessary. 

An Acknowledgment docs not in itself create wy 
tide or right in the owner which would attract tn 
provisions of 3. 17 (1) of the R^istratibn Act but u » 
mere statement, an admission of an cxbtcnt fact. A.i.** 
194a Nag. 102 = 1942 N«L.J. 4i2=I.L.R. U94*/ 
Nag. 541 : 201 Ind. Gas. 748. 

S. 19 — Unstamped signature in an account 

showing a certain amount as due on previous 
See STAMP ACT (a OF 1899), SCH I, ART. i. (i94« 
2 M.L.J. 543=A.I.k. 1950 Mad. 135. 

S. 19 — Unstamped unconditional acknowledge 

ment. 119 Ind. Gas. 4i7=A.I.R. 1930 Lah. 177* 

S. 19 — Unstamped acknowledgment —load* 

missible. 

An unstamped acknowledgment is inadmissible ^ 
evidence for extending limitation. *921 
304=A.I.R. 1921 Pat. 292. 

Ss. 19 and 20— Stamp— Unstamped payspept'^ 

Acknowledgment. 

Payments in discharge of a debt evidenced ^7 
unstamped and therefore inadmissible pronote are 
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payments against or acknowledgments of the original 
debt and not on account of the pronotr. ^4 Ind. 
Cai. 417 (Mad.). 


a (c) (vi) . Acknowledgment — Essentials 
Subsisting liability. 

S. 19 — Ordinaty meaning — Subsisting liability* 

In the aljtence of anything to the contrary, when a 
debtor makes an acknowledgment of his liability lo 
pay a debt, it would ordinarily mean that he was 
admitting a subsisting liability to pay. (1945) A.L.J. 
58=1945 A.W.R. I'M. C.) a2 = i945 O.W.N. 
(H. C.) 28=A.I.R. 1945 All. a24=aI.L.R. (1945) 
All. 120. 

— " S. 19 — Admission of liability coupled with 
plea of discharge— Effect. 

Where there is a statcm<-nt in a document li)' the 
debtor that be was under a liability and at the same 
time it is coupled with a statement that he had 
discharged the debt, the intention of the executant 
mutt be gathered by reading the document as a 
whole and such a statement will not. amount lu an 
acknowledgment of a subsisting liability so as 10 savt- 
limitaiion under S. 19 of the Limitation Act. 1948 
M. W. N. 743=61 L. W. 786=A. I . R. 1949 
Mad. 401 = (1948) 2 M. L. J. 454. 


■ S» 19— Debt admitted bat discharge stated — 
No acknowledgment. 

The statement that there was a debt but it has 
been discharged is not sufficient. 42 Mad. 637, 
Foil. 

Where there was an acknowledgment that there was 
a mortgage but there was no express statement that it 
was discharged but there was a statement that in order 
to pay it on a sale was effected and since the date of 
the sale the vendees had been in possession of the 
property; 


Held, that the writing did not constitute acknowle- 
dgment of liability under S. ig. 78 Ind. Cat. ni9~ 
5 P. L. T. 561= A. I. R. 1924 Pat. 806. 

'■ g. 19 — Acknowledgment — WfuU will not 

conatitute. 

As an acknowledgment should be of a subsisting 
liability a letter written by the dcfencUnt to the 
plaintin along with u statement of account lo the 
effect that according to the account it ik the plaintifl 
who owed something to ihe defendant, cannot uinouiit 
to an acknowledgment of liability by Ute defendant. 
On the other hand it '■ a denial of liability. 50 P. 
L. R. 85=A. I. R. 1948 E. P. 36. 

8. 19 — Statement that creditor owes more 
thtm the debtor and cnlliag for payment of 
bglnace due after dedoctios — No ocknowlcdg- 



A ietier aent by the debtor to the creditor stated : 
'* I do not uadmtsnd why you perdtt in sending 
me bilU when you yourself owe me Rs. jag. 
Please deduct your bill from the moon >-ou ov>e 
me and send the balance of Rs. t8i-8 at your 
emilett. It wtll oblige. Don't send any more bllU 
please;" 

Held, that it U not an acknowledgment of liability 
coupled with a claim to a set-off wuhin S. 19, but it 
Is one denylog any llaliiiity. loolnd, Cas. i 89 «rA-tJt- 
*»»» All. 3 » 7 ‘ 


S. i9~Mortgage decree for sale— Execution 

by mortgagee baried- Subsequent execution by 
simple money creditor by sale— Application for 
leave to bid- 'Statement admitting mortgnse and 
expressing willingness to purchase sublet to 
mortgage— If saves limitation. 

An acknowledgment under S. tg, Limitation Act, 
must be an admission oi some present liability of the 
person acknowledging corresponding to a present right 
in some one else. The pci-soti making an acknowlcd-'- 
nicm must, if he is not personally liablr, bi- 
iiucrested in some property which was liable for the 
debt in iesp. ct of which the arknowlcdanient is 

Where a mortgagee’s right to execute a mortgage 
ilecrce for sale has become barred by limitation, a 
statement by a simple money dceree-holder in a subse- 
quent cxtculion application by him lo execute his decree 
and for leave to bid at the sale'. i<, ilie effect that he 
would be willing t-) purchase tlie properly subject to the 
moetRage, will not amouni to an a< knowledgmcnt to 
save limitation for a later execution application for sale 
by the mortgagee. I. L. R. (1947) Bom, 827=.49 
Pom. L. R. 770 = A- !. R. 1948 Bom. 125. 

S. 19— Acknowledgment should merely Import 

existing liability— Oral evidence to show that 
acknowledgmeot refers to debt in suit. 

Per l-okur, J. — Though the exact amount or the 
nature of the liability need not be disclosed by the 
written acknowledgment, the writing should unmista- 
kably import that the person making the acknowledg- 
ment is then* under an existingT liability^ to the plain- 
tiff. There is nothing in S. 19 or in the Evidence Art 
which precludes the letting in of other evidence (also 
oral) to explain to what debt a document said to be 
an acknowledgment necessarily refers. 47 Bom. L.R. 
27=A.I.R. 1045 Bom. 200 = 1. L.R. {1945} Bom, 167 = 
220 Ind. Cas. 67 (F. B.), 


— — S. 19 — Letter acknowledging subsisting 
liability. 

A decree was obtained by plaintiff against his 
brother ; and a charge was kept on defendants’ 
propciiy. plaintiff then assigned the decree to a 
str.'inger who sought the arrest of Judgment-debtor 
in the execution proceedings of the decree. I'lie 
judgment-debtor wrote the following letter to his 
brother ; 

•‘When )Ou have the security of the property 
why should you send me to jail unnecessarily '! ' 
Realise the amount by |jrt*ccrding against ilir 
projKirty” : 

Held, that the letter uniuisukably shows that there 
was a sulmsting liability and it amounts to an 
acknowledgment under S. 19. A.I.R. 1945 Mad. 407 
-(>945) 2 M.L.J. 17- 

S. — Person acknowledging nerd not have 

interest at time of .icknowledgnient — It is sufficient If 
right U claimed against him. .\.[.R. 1^3 Bom, 461 : 
=45 Bom. L.R. ftst^I.L-R. (1943) Bom. 701=211 
Ind. Cat. 6. 


g. — If linulaiiun is to be saved under S. 19, 

one must be able to read into an endorsement not 
merely that a payment has been made but that u 
further sum is admitted to be due. Bare itatemems of 
payments cannot serve as acknowledgments of a debt. 
(1942) a M.L.J. 6to=A.I.R. 1943 Mad. i33=-.55 
L.W. 808 = 1943 M.W.N. 685=205 Ind. Cas. 546. 

g. 19— In order that an acknowledgment should 
bt valid, it must be a conscious acknowledgment of 
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an cxifhng liability. A.I.R. Oudh 4,2^^104*? 

O.W.N. ^02 = 209 Ind. Ca5. 604 ^ 

Ss. 19, 21 — An acknowledemeni, bv iis vciy 

■ B « a ^ / 


nature, mu^i I'C an admi«<;ion of some present liability 
of tlic person tnakin'^ ir. rorrcsporKlincr lo n present 
Ti'.'lit in some.- lu' rise. 

Ib-nce a statement ntmle bv a mortgagee relating 
to til.- original mortgagr siib.srqucnt to the redemption 
of tlie mortgage by one of the eo-mortgagotr, cannot 
be regarded as nn .icknowledgment of any liabitity or 
right. .A.T.R. 1^41 Pat. 147-ai P.L.T. 702=6 B.R. 
861 = 19 Pat. 938=189 Ind. Cas. 85:,. 

S. If) — Payment of monthly allowance alal 
Kisab. 

Imtrirs ol payments to\^ards gazara. followcfl bv 
rNords that they arc- made alal hisah. i.e.,on aecount, 
anitnint to gener.al and unrtmdiltonal acknowledgment 
w iihlti the meaning of S. 19, Limitation Art and would 
cover any arrears existing within three years of the date 
at which that acknowledgment was made. jqjo 

Oudh 305= 19.JO O.W.N. 42s==i94o A. W.R. 204=13 
I.iick. 537=187 Ind. Ca.s. 624. 

S. 19— .\n arknowlcfigmcni, to save limitation, 

must either be a dinrt acknowledgment of the debt 
or an arknowlcflgment of such a kind that an acknow- 
ledgment of the debt is inevitably implied. An acknow- 
ledgment of a decree debt is obviously and necessarily 
the same as an admission that if the debt which had 
ripened into a decree had still been alive at the time of 
the acknowledgment he would have been liable. A.I.R. 
1937 Mafl. 826=176 Ind. Cas. 939. 

S. 19 — Acknowi«dgm.ant after transfer of title. 

I hen- is nothing in the wording of S. 19 to support 
the contention that where the acknowledgment is made 
by a person from whom the dermdant derives his title 
it must iiavc been made before the transfer of the title.* 
39 P.L.R. 21 = 1. L.R. (1937) I-ali. i7t=A.I.R. 1937* 
liih. 507=170 Ind. Cas. 245. 

S, 19— Acknowledgment by transferor after 

transfer. 

For an acknowledgment under s. jg, it is enough iJiat 
it was made by the party against whom the right is 
claimed or by some person through whom he derives 
title or liability. The operation of Uiis section, in the 
case of acknow ledgments made by some persons through 
whom a party derives title or liability is not confined 
to acknowledgments made before such title or liability 
was dciivcd. 8 O.VV.N. 522=7 Luck. q 6 =A.I.R. 
193a Oudh 314=139 Ind. Cas, 626. 

S. 19— Suit for redemption— Acknowledgment 

by mortgagee at the sale of his rights. 

Held, that mere making of an acknowledgment does 
not and cannot imply that it was being made within 
time nor dow the fact of a mortgagee having claimed 
the stotus of a mortgagee and not that of an owner 
estop his assignee from demanding proof from the 
mortgagor that the mortgage was subsisting at die time 
me mortgagee described himself as a mere mortgagee. 
A.I.R. 1935 Lah. 515 = 37 P.L.R. 392=155 Ind. Cas. 
576. 

Ad m i s sion of past liability unaccom- 
panied by allegation of discharge. 

*^^ 5 ^ rule of law that an admission of a past 
liability unaccompanied by an allegation of discharge 
should, in cases, be interpreted as an admission of 
subsisting liability. The question in each case is, is it 
a proper mfcrcncc to draw from the facts and circum- 
stances, that the debtor intended to make an admission 
that on the date it was made the debt was existing. 


Where a letter from the defendant m effect was si 
follows : “ there was on my part a past liability for 

a larger sum. But otving to certain claims I made, Ac 
mediators fixed my debt at a reduced amount For 
fh.at sum alone I am liable, which I am remittmg”;— 

Held, that far from being an admission. Acre was 
distinct assertion amounting to a denial of Ac original 
amount being due and Aat Ae letter did not constitute 
an acknowledgment. A.I.R. 1935 Mad. 371=68 M.L. 

.!• 73~4i L.W, 747='(»935) M.W.N. 703=*57 
Cas. 259. 

S. 19 — Acknowledgment coapled with refusal 


to pay. 

Under S. ig, the words relied 00, in order to 
eonstitute a valid acknowledgment, must be such as 
to show an existing jural relationship of debtor and 
creditor. An admission of a present debt coupled 
with a refusal to pay because parties have arranged for 
payment elsewhere amounts to an acknowledgment. 
44 L.W. 362 = (ig36) M.W.N. 88i=A.LR. 1936 Mad 
943 — (»937) 2 M.L.J. 24=170 Ind. Cas. 288. 

-S. 19 — Admissions, accompanied by refnsal 
to pay. 

Explanation i of S. 19 is very wide in its icope. 
It shows that admissions, however indirect, and cym 
if accompanied by a refusal to pay can be sufficient 
as acknowledgment. A.I.R. 1935 Oudh 170=11 0- 
W.N. 880=153 Ind. Cas. 987. 

- ■ S. 19 — Statement admitting execution of prta 
note but denying consideration. 

A statement admitting die execution of a prominopt 
note but containing a clear and express denial pf 
receipt of consideration and, therefore, of any liabm^ 
does not amount to an acknowledgment within Ae 
meaning of S. 19. 36 Bom. L.R. 334=A. I. R- *9M 
Bom. 186=151 Ind. Cas. 376. 

■ S. 19 — Where the debtor promises to execute s 

document which will give the creditor Ae right to da® 
payment, it cannot be held to be a promise lo P»y 
debt. A.I.R. 1933 Cal. 658=60 C.Vt 4=*37 C.W.N. 
326=1 ^6 Ind. Cas. 834. 


- S. 19— Mortgage of 1834— Admission in kabn^ 
yat of 1864 — Further admission by heir* of mortgagee 
1877 — .Suit for redemption m 1924: 

Held, Aat the admissions in Ae kabuUyat in 
and in die plaint of 1877, were acknowledgmMts 
Acy were made when Ae right to sue subsisted, Aey 
saved limitation. 

Whether an acknowledgment is an acknowledffl*^ 
of an existing liability or not, depends upon Ac ter® 
of die acknowledgment. A.I.R. 1932 Bom. 

Bom. L. R. 953=139 Ind. Cas. 218. 

S, 19 — ^An ** acknowledgment of liability ” ^ 

and is generally found in a statement of facts. ^7“^ 
if in a later deed Ae fact is stated dial Aert K 
mortgage, it must mean that Ae debt secured Act^^ 
is an existing debt and Ae statement will amount to » 
acknowledgment of liability. 8 O.WJf. 54i*A.I-*- 
igSi Oudh 295=132 InA Cas. 542. 

S* »9 — ^Answer to interrogatoriea fas 

suit merely stating preaence of entry In acco® 
books , no acknowledgment. 

The answer given to one of Ae mterrogatonea 
previous suit by the firm merely stated an odsting 
namely, that Acre was an entry m Ae firm's acooun 
books credited to Ae name of a certain periontc ■< 
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Held, it was wrong to infer that an acknowledgment 
of an cjdstijig liability was made at the time the answer 
was given to the interrogatories. A.I.R. 1929 Lah. 883. 

‘j' — S. 19 — Admission must be distinct and of an 
existing liability — Not limited to a debt, can be of 
any property or right need not be express. 

An acknowledgment must be a conscious and distinct 
admission of an existing liability or jural relation 
between the parties but there is nothing in law to l■equir<‘ 
that an acknowledgment should be express. It may be 
implied provided the implication is a necessary Impli- 
cation 50 as to render the acknowledgment clear and 
unequivocal. 

An acknowledgment of liability is not limited in 
respect of a debt. It may be in respect of any property 
or right which is the subject-matter of the sviii. and it 
need not specify every legal conscqucnte of tlir thint" 
acknowledged. 104 Ind. Cas. ;")72— 22 S. L.R- 117 — 
A.I.R. 1928 Sind 45, 

8. 19 — Acknowledgmeut must he clearly of an 

cxIBtiI^; liability. 










41 M- L.J. 217, Foil. 

of preventing the running .,t the 
statute of hmilatjon it would be quite enough ^it there 

was such a p.nssmg .jwr of a certaiii allcgati«fn in silence 
n « '\nttcii statement signed by tlic party making tli.- 
admI.^slon which in law amounted to an admission be 
cause he must be taken to know the law and ther’efoic 
he would be m.ikmg an admission at that time- for ^ihe 

in consider the circumstances 

mwluth the statement was made that there was a debt 
and sec whether it was really intended to convey an 
impression that that debt was subsisting at the date of the 
statement or not; and if it can from die circumstances 
iiil- r that t ie intention of the person making the statement 
was to convey du; imi..ession tha. the debt was still 
subsisting It will be jusuried in holding that it Is an 
acbiowUdgmcni of subsisting liability. 77 Ind Cis 

740=10 M 53.-33 m\.T. .3^.074 MA& 
19--A.I.K. i9.»4Mid. 28()--46 M. L.J, i. 


An acknowledgment under S, 19 in should 

import that the person, making the acknowlr dement is 
then under an existing liability and such liability cannot 
be read into it by proof aliunde. 91 Tncl. Cas. 8338S21 
MX.W. 593 «» 1925 M.W.N. 361 =sA.T.R* 1925 Mad. 675, 

19 — StatemeDt that a decree was passed 
does oot amount to acknowledgment. 

The mere Btatoment of a fact that a decree was passed 
against a party, on a certain date, for a certain amount, 
is not an acknowledgment that that decree is capable 
of execution, so as to come within S. i<)» It is merely 
a statement of a fact that a decree was passed, and not 
an acknowledgment that there was a present liability 
under the decree, 18 All. 384, Veil. gi Inch Cas. 
Q33»2i M.LrW. 593=^1925 M.W^N. 36i=A.I.R. 1925 
Mad. 675, 

> > g, — Acknowledgment of present liability 
only necessary — Promise to pay not necessary* 

It it not uccmary that there should be a promiw to 
pay the amount due. All that is ru-cctsary under 
S. 19 of the Limitatiun Act is (here should be ;tit 
acknowledgment of the liability before th<’ claim is 
barred by limitation. 85 Ind. Cas. 297=48 Mad. 693 
A.I.R. i9«5 Mad. 261=47 M. L.J. 840. 


8. 19 — New consideration or promise to pay 

UBBCCMsary — Mere acknowledgment in writing — 
Snttlcient. 

All that U required by S. 19 of the Limitation Art is 
the acknowledgment of the rxisting debt. Neither new 
consideration nor an actual promise to pay ii required. 
Acknowledgment alone it required. That must be in 
writing and signed by the defendant and the origimtl 
debt can be enforced. But a new itromisr for a new 
consideration it a cause of action in itself and is in no 
way obnmdous to the Limitation Act. 10 Cal. 284, Foil. 
79 Ind. Gas. 489—26 C. W. N. 322 — 50 Cal. 974= 
AJ.R. 1924 CaJ. 388 . 

■ 8. 19— Now ditnial of exiatisf d«bt In a written 
otn twt Tnt aw ri sn Co roprooonc the debt os 
OttbalaClng>-lf con bo inferred. 

An admission to prevent the running of die time 
under the Limitation Act need oot be in the full scaie 
of the word an admiaioo of the existence of liability at 
the date of the admisnon, if the proper inference to be 
drawn irom the admlmion, which is made is dut it was 
temdsd to repccMBt the debt as then lubeistiog. ^ 93 


S. tg Subsisting liability -Mortgage proved 
but date unknov/n~ Onus of proving acknowledg. 
ment IS in tune. ” 


fn a suit for redemption plaintiff set out and proved 
all the particulars of the mortgage excepting the date 
for which he mainly relied on an acknowledgment 
enumerating the mortgage in detail, and menilonine 
that It was r< de< mahlc upon payment. 'I here was no 
evidence eiilu r way as to whether tliis acknowledg- 
ment within 60 years of the mortgage. Held, Per 
Piggott and Walsh, JJ. tliat no infereme could be 
drawn that the mortgage was ai that date subsisting 
as a itiorlgage and was imt barred by limitation; before 
tin; plaintifT coultl succeed upon an acknowledgment 
at iiH, h«- had to <siablish that it was made before the 
expiration of the period of limitation. (Per Banerjt, J.) 
Where a inoi tgagee has arknowli dged a mortgage, that 
acknowledgment is prima facie evidence until rebutted 
that it was a mortgage whicli subsisted at the time 
when the a< knowl«'dcni< nt was made and was not a 
morig.-ige which liad become extinct hy lapse of lime 
•12 All. 575 = 2 U.P.L.R. (All.) i 87 ^i« A. L.J. 780=.' 
56 Itul. (J.ns. (jRti ^F. lb). 

S. 19 — Essentials of acknowledgment — Recital 

of past cveniB — Whether acknowledgment. 

Rceiials of p.ist events eannot be construed as 
acknowledgment of existing liability. Such a recital 
eouphd with a staK merit dial it was already tlisehargcd, 
is no acknowlctlgment. 20 M. 239=25 M. L. J. 259 = 
18 A. 384, foil. 41 P.H. 1916=33 P.W.R. 1916 = 32 
Ind. Cas. 497. 

S. 19 — Essentials of acknowledgment — Exccu- 

tion—ApplicatJon for order for foreclosure — Limi- 
tation— Application for certifying payments. 

Where in ait application by the luorigagor fur 
ccrifying payments made by instalments die decree 
ordering payment for redemption is mentioned as an 
outstanding decree, if amounts to an acknowledgment 
within S. 19 of the IJmitation AcU 38 Bom. 47=15 
Bom. L.R. 930 = 21 Ind. Cas. 407. 

S. 19 — Essentials of acknowlcilgment — Existing 

UabiUty. 

There must be a distinct ackoowlcdgiucnt of an 
existing liability or jural relation. 5 Bur. L. T. 8i = i<; 
Ind. Cas. 363. 
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S. 19 — Essentials of acknowledgment — State- 
ment of liability. 

A Kiaicment setting out tlie adll■i^sioll of liability in 
geii'-ial terras, amounts to an acknoulcckment. 33 Bom. 
30J“I3 Bom. L. R. j6.j*=io In«l. Ctw. fl88. 

S. 19 — Existing liability. 

Acknowlcdgtnent of liability existing at a past date 
u'ithout any allegation tliat the liability has since ceased, 
is presumed to be an .acknowledgment of a liability 
existing when the statement is made. 5 M.L.T. 71=2 
Ind. Cas. 522. 

S. 19 — Acknowledgment by a preson, who, 

when he made the acknowledgment, had no 
right, to the property. 

S. ig does not require that the person making 
ail acknowledgment .should have an interest in 
the property in respect of which the .acknowlerlgment 
was made at the time when the acknowledgment was 
given. It is sufficient, if, before the period of limitation 
expired an acknowledgment of liability or right has 
been made in wiiting by the p»^TRon against whom the 
right is claimed. tigoG) A. \V. N. 286*3 A. L.J. 
680 = 29 A. 90. 

a. (c) (vii). Acknowledgment — Essentials — 

Miscellaneoas. 

S> 19 — Acknowledgment — Validity without 

promise to pay. 

There may be a valid acknowledgment of liability 
under S. 19, Limitation Act, without a promise to pay. 
I.L. R. (1950) Bom. 74>=A. I. R. 1950 Bom. 94=51 
Bom. L. R. 830. 

S. 19 — Promise to pay. 

An acknowledgment for the purposes of S. 19, 
Limitation Act, need not necessarily contain a 
promise to pay or amount to a promise to pay. 
A. I. R. 1936 Mad. 939 = 166 Ind. Cas. 750 (i). 

S. 19 — Promise to pay not necessary — 

English law. 

There is a fundamental difference in the theory of 
acknowledgment according to the law in India as 
compared with tlic law in England. In England, the 
acknowledgments or part payments, in order to be 
effective, must be such as to amount to a fresli 
promise to pay. Under the Indian law no promise 
to pay, either express or implied, is required. 
Therefore, the Engluh authorities cannot afford any 
guidance in determining tlic question, which must be 
decided on the proper construction of the provisions 
of the Indian Lim. Act. A.I.R. 1932 Oudh i (4) = 
0 O.W.N. 1160=7 Luck. 279=138 Ind. Cas. 800. 

- 8. 19 — Section 19 is undoubtedly free from the 

doctrine of English Law which puts the value of an 
acknowlcd^ent upon its being the equivalent of a 
new promue to pay. Under S. 19 there must be no 
doubt about the identity of the debt; and once it is 
clear that the defendant admits that be owes the 
money and it is clear what debt he has admitted, it 
cannot be said that it is not made to the person 
claiming or through whom he claims. 97 Tnci. Cas. 
710=30 C.W.N. 966=44 C.L.J. 529=A.I.R. 1926 Cal. 
1140. 

S. 19 — Acknowledgment need not nmoant to 

promise to pay. 

Under the Indian Law there is no necessity to 
show 'anything in the acknowledgment from which a 
promise to pay could be inferred. A Statement by 


the debtor, vi*., “I executed the promissory 
note and the contents of the note are correct” 
amounts to acknowledgment of the debt under the 
note if there is no allegation that the note was 
satisfied. 70 Ind. Cas. 593=14 M.L.W. 148=19^1 
M.W.N. 475=A.I.R. 1921 Mad. 464=41 M.l.J. 270. 

S. 19 — Promise to pay— Plea of discharge. 

Under S. 19 all that is necessary is an acknow* 
Icdgmcnt of liability and a promise to pay is not 
necessary. Neither a plea of accord and satisfaction 
nor a plea of denial and in the alternative that debt 
if due is set off against money due is an acknowledg- 
ment. (1913) M.W.N- 682=25 M.l.J, 259=21 
Ind. Cas. 30. 


S. 19 — Nothing short of an expr^ promise 

can provide a fresh period of limitation. A.I.R. 
1936 Lah. 164=161 Ind. Cas. 703. 

S. 19. Expl. 1 — Omission to specify exact 

nature of amount of liability. 


Per Sen, J. (In second appeal.)— Under Exph 
I to S. 19, Lim. Act, die omission to spwlV 
exact nature of the amount of the liability « 
immaterial, or even the averment that no balance tt 
due from the defendant. Hence the words, yw 
should take proper accounts and if, on taking accouno, 
some balance be found due from the defend^t, yOT 
should absolve him from those dues’* addressed to tne 
creditor by Counsel on behalf of his 
constitute a valid acknowledgment. A.I.R. t9^ 
Bom. i 72=I.L.R. (1940) Bom.^ 225=42’{.Boin. L.K. 
262 = i88jInd.'’Cas. 805. 

See also A.I.R. 1933 Rang. 14?“ M4 

996. 

— S. 19— Need not be express — E»»ct oatore of 
right need not be specified. 

Section 19 does not prescribe that an 
ledgment should be express ; it 
Nor is it necessary that it should specify the 
nature of the right. The question as to wn v 
there is or is not an acknowled^ent u on 
construction of document in which the eg 
acknowledgment is contained and to 
document is function of the Court. 6 O.W-N. 945— 
A.I.R. 1930 Oudh 67. 


S. 19 — Acknowledging something due or rtW 

be due— If sufficient— Written admission 
unsettled accoimta — Son'icient. 

The word "acknowledgment” is not a 
and ought to be construed in its plain literal 
It need not contain an admission that a t, 

is owing', but an acknowledgment that someliu^ • 
or may be due is sufficient. Any witten ad*^ 
by the debtor of the existence of unseltlm a 
either with or without a promise to pay the mi ’ 
if any, due, is a suflBcient acknowWgniem. 
statement of accounts by defendant showing a oat 
due from defendant to plaintifT is suflBcient aeJow 
ledgment. 96 Ind. Cat. 79=21 S.L.R. 396=A. 

1 92$ Sind 264. 

S. 19 — Liability in roapect of 

r^ht — hiot neceaaary that pardcolaT rcllaf ■■ 
be acknowledged. 

It is a sufficient acknowledgment, if it u trf • 
whether pecuniary or in relation to other . 

and is in retpcct of the property or ri^ht vj^®" ■ 
tubjecumatter of the suit or implication* The am ^ 
ledgment need not nboasarUy be In respect y • 
.particular, rdief .prayed lor ii a mit. or app®®*®’*^ 
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in Expl. (i) to S. 19 is intended to 
quali^ the specification of the nature of the property 
or ngnts rather than ofthe propeiiies or right itselfi 

np 5 °® O.C. 176=7 O.LJ. 451=2 

u.r.t,,K. (J.Li.) 152, 

*9— Acknowledgment— Partial— It is open to 
an executant of a promissory note to acknowledge a 
part of debt — Such acknowledgment, is good to the 
extent of amount acknowledged. 1936 M-W.N. 886. 


*.* '^Contained in sale-deed not intended 
to take effect— StiU an acknowledgment. 

In considering whether a particular document amounts 

W a proper at knowledgment within the meaning of 
h. 19, all that one has to see is whether the document 
contains an acknowledgment of liability in respect of 
the debt now sued upon. The circumstance ihat the 
acknowl^gment was conuined in a sale-deed executed 
by the debtor which was not to take effect at all or 
was ^ecuicd with an ulterior motive is not a relevant 
consideration in connexion with the qinstion arisine 

AsI.Rs 1930 Mads 796. 

S. 19 — Legal consequences need not be ack- 
nowledged. 

An acknowledgment by a judgment-debtor of the 
amount due by him under a mortgage decree falls 
imder S. 19 of the Limitation Act and saves limitation 
for a final dwee for tale. If the right itself is acknow- 
ledged, tlw right to take Icaal steps for enforcing the: 
right need not be acknowledged. 42 Mad = 

M W.N. 792-35 M.LjJ. 552=8 L.W. 526=24 M.L.T. 
466=48. Ind. Cas. 298. 

S. 19 — Legal consequences' need not be ac- 
knowledged. 

Reference to the mortgage and its transfer as the 
title under which a party holds is sufficient arknowledg- 
raent of the right to redeem within S. 19 of the 
Limitation Act. The legal consquences need not hr 
acknowledged. 28 M.L.J. 266= 17 M.L.T. i7o=(ioi'iJ 
M.W.N. 105=28. Ind. Cas. 69. ^ ^ 

“ 7 “ 7 ®* *9~”Adinlssloo of legal consequences of 
right unnecessary. 

An ^miaion of a right necessarily implies the 
admission of the legal consequences of ihal riaht so 
that when a person admiu that a certain property of 
which he is in possession is the property of another 

^ intplicatioti! 

i9 C.VV.N *63=22. Ind. Cas. 650. 


19— Acknowledgment — SpeciRcatlon of 
legal consequence not necessary : 

It is not reauired that an acknowletlgment sliould 
specify every legal consequence of the tiling acknow- 
todg^. 85 I. A. 95 foil. (1902) 4 Bom. L.R 447^26 
n. 5M. 

• (d) Acknowledgment— By whom 
See aleo NOTE 4. 

■Ackn^bdment must be by nertv 

by the party ag^ whom the right is c£m^T 
by ^ perMMi ^mugh whom he derives UtJe twlSSiiv 
^^077. Appr.. 6 O.W.N. io6a-A.L£ igSi 

10 f. y. D.— 99 . 
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ledgment b/iurchaaer" .u ^ ‘^harge—Ackoow- 

limitatio„toex“„do" “f 

.olx^?u??thrL^c^aS^^ 

conti^ting respondent, who c^/to be imnle^^ 
decree as legal represenutivc of ^th ^ ^ 
sui.. The ./u, dcfe^;dan. wr.he7=' 

Mibsequeni to the morteaee. In an 

than 3 years from the date of the order in*thTl^ 

the appellant contended that the executToi^ 

saved from bar of limitation by a lettej t 

ment passed by the 15th defendant within 

of the present petition. On the u 

acknowledgment of purchaser of ^e nmr. tbe 

jo .IK chale could "bo 

holder or her legal representative: ^ charge 

Held, that as the person sought to he k .l 

acknowledgment was a person who had nn’or ^ 
acknowledgment or payLn.^rqui.ed^ere:^ 
property the acknowledgment would be not bindinc uJin 
him, aUhoMgh he making the ncknowledmnern o? 

mem was at the time possesced of some interest or othlr 
in uie properues nior(gagccl. ’ ^ 

Under S. 19 of the Limitation Act the r,th . 

°n. represemaUve the 22nd r«pondent 

not be treated as a person dcrivins title nr itou-i’. e 
.he .5,hdcf.„dan. Lg prior 

charge in favour of 5th defendant had^eSf imn 

a Mr;.' .3®' «3-(.95^ 


~~S. 19— Aclmowledgment by a person throueb 
whoi^ltle Is derived— Attaching creditor, if bouSd 
by acknowledgment made by the judgms^t-debtor 

Under S. ig, an .acknowledgment must be bv the 
party against whom such property or right was claimed 

or bysome person through whom he derive, title 7/ 

liabiliiy. li is now wcil-sculcd that an afiarhir.« 
creditor derivrs his title through the judgmcnt-deblor 
and, therefore, any acknowledgment by the judgment- 
debtor will be ilecmed 10 be an acknowledgment *Tv a 
pcr.on through wl.om the atiaching creditor derives 
his iillc and ihe ackgowlcdgment would be a good 
acknowlctignient against him under S. ici. fioaO a 

“ = '945 O.W.N. (H.C.) 

28=A.r.R- 1945 All. 224*1. L.R. {1945) All. 120. 

2 le) Acknowledgment— To whom. 

S. 19— Acknowledgment— To third person— 

Ck>ocl evidence of debt. 

As between solvent persons, an acknowledgment 
express or even implied by A, that he owes money to 
B, is al>oul as gcaxl evidence as could be had ihat A 
owes B that money, even if it docs not, as in some 
circumstances it clearly does give B a fresh cause of action 
A.LR 1941 Rang. *44 = Ind. Cas. 516. 

S. 19— Recital In deed executed to third person 

and addressed to him. 

An acknowledgment in a deed of assignment executed 
by the obligor in a favour of a third person is sufficient 
to save limitation within .S. ig of the Limiution Act. An 
acknowledgment is valid even if it is addressed to a 
person other than the person entitled to the oronenv 
49 Ind. Cas, 068 (Pat.). ^ 

So. 19, ao — Validity- Acknowledgment not 

asidroued to any person. 

Acknowledgments made in document* , though not 
addressed to any particular persons, arc good 
acknowiedgmenu. A.LR. i939 Bom. 237 = 41 Bom r p 
991-183 Ind. Cas. 225. * L.R. 
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~ — S. 19 — Acknowledgmeat addressed Co dead 
person* 

where an acknowledgment n( a debt is duly signed by 
the ackno^vl<'dBor, it will opcraie as a valid arknow- 
icdginent of the dchi to save limitation, although it 
is addrrsstd to a dead person. A. T* R* 1938 Pat. 180 = 
4 Ih R. 480=174 Ind. Ca*;. 779. 

S» x9— Execution of bond in favour of some 

persons having equal shares — Acknowledgment in 
favour of one — Other persons, whether entitled to 
benefit of S. 19* 

There i$ a clear distinction between aildressing the 
acknowledgment and acknow Jedging. I n order to 
bring his case within limitation, the person who attempts 
to enforce his right must show that the acknowledgment 
of liability was in his favour though it need not have 
been addn*ssc<l to him, as acknowledgment of liability 
to the p< rson who is claiming relief may be addressed to 
another person. Consequently where an acicnowdedgmcni 
of liability is made in favour of only one of the obligees 
having equal shares, llieoiheis are not entitled to the 
benefit of S. iq* 

And the obligee having the benefit of S. 19, is entitled 
to recover his share only and not the whole amount^ 
38 P*L.R* 855= A. I. R- 1936 I.ah. 659— 165 Ind. Cds.74g 

— ^ — S* 19 — Acknowledgment of a debt, to be operative 
under S. 19, need not be addressed to the creditor. 
7 O. W# N. it95=A. L R. 1931 Oudh 54—130 
Ind. Cas. 347. 

— S. AckoowledgmenC to whom — Acknow-» 

ledgmenC in docutnent to which creditor is oot a 
party is valid* 

It 18 not necessary that the acknowledgment should 
be made in a document to which the creditor need 
be a party and an acknowledgment made in a document 
to which the creditor is not a party is a valid acknow- 
ledgment. 33 Cal. 1047, Foil. 115 Ind. Cas. 263= 
A. I. R. 1928 Cal. 850. 

■ — S. 19 — Not necessarily to claimant. 

A general acknowledgment under S. lO is sufficient 
and it is not necessary that it should be addressed to 
the person claiming or to somebody Uirough whom he 
claims. 37 Bom. 326 (P.C.) and 16 C. W. N, 263 AppI* 
97 Ind. Ca8. 7 io=3o C. W. N. 968=44 C. L. J. 529= 
A. I* R* 1926 Cal. 1140. 

S. 19 — Recital in a deed as to subsistence of 

debt — SufiBcient. 

The acknowledgment need not be addressed to the 
creditor or to any one representing him. A statement 
contained a kobala that a certain mortgage on some 
of the properties comprised in the kobala is still 
subsisting has the effect of an acknowledgment so as 
to create a new period of limitation* 33 Cal. 613, 
Dits. from: 33 Cal. 1047 (P* G.), Foil. ‘91 Ind. Cas. 
461 ■’A. I. R« 1926 Gal. 686. 

— S. 19 — Need not be addressed Co person 
entitled. 

An admiiiion of liability contained in an endorse- 
ment of the Sub-Registrar about admission of execu- 
tion and receipt of consideration and signed by the 
debtor is acknowledgment within S. 19. An acknow* 
ledgment need not addressed to the person entitled 
to the properly or right. 33 Cal. 1047, Foil. 76 
Ind. Gas. 751= A. I, R. 1923 Lah. 369. 

■ S» 19 — Sanad register— *Eutry signed by Sanad 
holder .showiM Mtn to be mortgagor — Acknow- 
ledgment — S umcient . 

Entries made in a register of Sanad s, showing that 
the Sanad-holder is a mortgage and signed by the. 


Sanad-holder, may be an acknowledgment within S« i9« 
Explanation i to S. 19 does away %vith the necessity 
of the acknowledgment being addressed to the creditor. 
37 Bom. 32C (P.G.), Foil. 61 Ind. Cas. 406=45 Bom. 
934 = 23 Bom. L.R. 294=A.I.R. 1921 Bom. 291. 

S. 19 — Acknowledgment to whom — Govern- 
ment — Kist — Mortgage — Redemptioii— Limitadofu 

The acknowledgment in a receipt given at mort- 
gagees to the Government is a sufficient acknowledg- 
ment that the interc.st of the persons receiving money 
from Government was that of mor^agees and a suit 
for rcdomplion can be brought within 60 years from the 
date of such acknowledgment. 37 Bom. 326—17 
C.VV. N. 573= M. L. T. 415=(*9 i 3) M.W.N. 428= 
40 I. A. 60=35 M-LJ- roi = ii A.LJ. 432=!? C.y. 
474=13 Oom. L. R. 483=18 Ind. Gas. 909» (P* C.) 
[Affirming ii Bom. L.R. 318=3 Ind. Cas. 461. ] 

S. 19 — Acknowledgment of UabiUty In .ale* 

deed' — Mortgage — Wrong date — Effect. 

An arknowledgment of liability of a mortgage cannot 
hr ruled out nieroly because tlic date of the mortgage 
given is not correct. An acknowledgment need 
made to the person entitled to the property or nght. 
II A.L.J. 86=18 Ind. Cas. 95. 

S. 19— If must be addressed to the person 

entitled. 

An acknowledgment to have the efiect of 
limitation need not be addressed to the 
to the property. So tvhere a judgment-debtor nlM M 
insolvency petition in which he set out his / 

ding the one for which execution was sought. H«M. 
that it was an acknowledgment within the meaning 
of S. 19. 16 C.W.N. 346=13- Ind. Cas. 603. 

S. 19 — Acknowledgment to whom— Creditor. 

Acknowledgment to be valid need not be addressed 
to the creditor. i3 C.L.J. 433=8 Ind. Cas. 7 

[Alsou A.L.J. 86=18 Ind. Cas. 95-] 

— - — S. 19 — Amount doe — Creditor — Not specified. 

An ackno\vlcdgment is valid ^vilhul S. 19 j| 

does not specify the amount due to tl\e ciwitor 
not addressed to lum if it does admit that he 
good and subsisting claim. 43 P.R. 19'®* ' 
1909=79 W.R. 1909=4 Ind. Cas. 902. 

S. 1^— Acknowledgment by mortgagee «*» • 

Bub*mortgage. 

An ackno^vledgment of a mortgage debt in * 
mortgage by a mortgagee is lufficiem ^ot 

tion and an acknowledgment to be effective ^ 

necessarily be made to the person entitled. i 
510 (All.). 

S. 19— Acknowledgment in written statem 

— Need not be addressed to creilitor. 

An acknowledgment contained in an 
the judgment-debtor by way of a *vn**J® ‘ -mount 
wherein he said that he was unable to pay th_ 
then but would pay if time were given him, w 

acknowledgment. (1908). to Bom. L.R. 374 «» 

396. Also 34 M. 36. 

Also (1907) 1908 A.W.N. 236. 

Also (1903) 30 C. 687. 

3 (f). Acknowledgment— what constitutes. 

See also NOTES 3 AND 6. 

S. 10— Writing in sarkat— Eff^ * 

ble Instrojnents Act, S. 4— Stamp Act, S. a I 

A writing in a sarkat or book of the creditor ^ ^ 
debtor to the eiTcct “for maldng your aewunt ^ 
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sarkat I will come on 22nd November, 1936, to your 
pia^ and will give (make payment)”, is not an un- 
conditional undertaking to pay a certain sum of money, 
Md dws not therefore amount to a promissory note as 
denned m S. 4 of the Negotiable Instruments Act, or 
as defined by S. 2 (22) of the Stamp Act, which is 
more comprehensive. The Avriting only amounts to an 
acknowledgment of liability with a promise to pay the 
amount found due on taking accounts. I.L.R. (’1046) 
N^ 796=226 Ind. Cas. 568=1946 N.L.J. 622= 

A.I.R. 1947 Nag. 145. 

— S. I9* Letter promising to pay money within 
certain days. 

Where a debtor writes a letter to the creditor that 
he would pay the amount due to the latter within cer- 
tain time eight or nine days, the acknowledgment 
contained m the letter saves limitation for 3 years from 
the cUlc of the letter and the period or the days within 
which the payment is promised to hr made cannot be 

W = .Ca7N.' X 447=.9« A.W.R. 

— — S. 19-Dcbtor’s letter to the effect that aoording 
to his accounts only a particular amount was due from 
him, amounts to acknowledgment of his full liability 
on Ae settlement of accounts. A.I.R. 1939 Lah. 216= 
41 F.L.R. 557. 

— -S. 19— The expressions, baqi dene, baql lene 
or baqi rah«, mean really the same things. Balance 
Muched in words baql rahe lene lekha karke writien 
by creditor, signed by debtor and attested by witnesses 
amounts to acknowledgment within Art. 1 and not to 
agreement within Art. 5 or to bound within Art. ia. 
A.I.R. 1942 Lab. 50=1. L.R, (1942) Lah. 282=44 
F.L.R. 10=199 Ind. Cas. 161 (F.B.) 

OverruUng—(i) A.I.R. 1039 Uh. 486=188 Ind. 

'94- (2) A.I.R. 1938 Lah. 511 = 
^ P.L.R. 231-178 Ind. Cas. 197. (3) A.I.R. 1938 
Lah. 503 = 40 p.L.R. 193=177 Ind. Cas. 270. (4) 
A.I.R. 1934 Lah. 835-16 Lah. 258=155 I„d. Clas 

P.L.R. 940=137 

®' ^^'Admiaeion of existence of open account. 

Where ilicrc is an admission of the accounta- 
bility by a person liable to pay to a perron 
to wliom the payment is due, an admission that 
the account was not settled, an expression of willingness 
to have it settled, and a query whctlier anything would 
be due as a result, implies an admission of liability for ihc 
^ount which may be found due upon the settlemmi. 
This 11 sufficient to save llmiiation for a suit for the 
balance due on an account. 49 L.W io6=A.I.R tOTO 
Mad. 300-(i939) M.W.N. 392=184 Ind. Cas. 108. 

- — -8. 19— An admission of liability coupled wiili a 
declaration at regards the arrangement propmed for 
Its satisfaction is a sufficient arknowlrdgmcm. AIR 
1938 Mad. 496 = (i938) M.W.N. 207 = 47 L.\V 
351 “(i 938) I M.L.J. 450—179 Ind. Cas. 236. 

—— 8. i8--^ extension of time granted by the creditor 
upon the written application of the debtor will amoimi 
to M annowledgment and will operate to save the bar 

ofllmiU^ A.I.R. 1937 OiX 391 -1937 mV N 
719-13 Luck. 334-168 Ind. Cas. 79^ 

■ 8. 19 — AclmowledgmeBt. 

upon 

the written application of die debtor will amount m 


IcdgmsM. »moun.. to acknow- 

anotTand IIT. execldr" H 

immovable property to him unA !. i *‘^' ® 

tlie sal, prl/inW, Pa7m?m7f .i'':; 
pro-note, if the document of s^le '- ^ 


cannot be 


relied upon bv the venH. it 

to die property. Where, however h i, ® 

.ao... liabilhy Ti."' ’’u^poPTS' f a"’' 
purpose and can be relied upon to sJvc 
pro-note under S. 19 Limitation Act ^ 


of a dtb,.' ';u 

re^:r'r:p"5rtr'a^;:„^ 

There need not be an express staternem tha^t k 
would be paid: the words “ settle the acronU^^ balance 
that the parlies agree to pay whatever fs fouS to^ 
on the accounts being looked into. 

Where, on a dissolution of partnership the nari!« 
entered m.o an agreement that there w^ a ri/ht m 
pending account between them each havi^ \ [ 

recover the balance found due on taking a«oun.,‘^^^^ 
each agreed to pay the balance found d?c a^d to sel?^ 
the accounts according to the decision of arbitrators " 

Held that the agreement constituted an acknowlcde- 
ment of light to account within S. 19, Limitation Act 
and being an agreement between the parties fnr 
d,. radon, c„,dd bo onforced a, lau!'' 1 '’acoZ,' 
brought witbrn.*^''® of the agreement would 
therefc^c. be ,n tim- (,936) M.W.N. 998=A,I.R; , 937 
Mad. 38-* 1(19 Ind. Cas. 340. 

Whether a particular document or letter amounu to 
an acknou l.-dgmeni of liability or not within the meaning 
of .S. 10 must dtjieud upon the terms thereof. Under 
the Indian statute, there need not be a promise to oav 
Imt the document m question must, on a fair reading 
amount to an admission of liability, aUolutc or condi' 
iional, and in the latter case, the condiuon must be 
fulfilled, But where ilic letter or the document relied 
upon expressly states that there i, no liability, and the 
liability IS. in fact, dm.rd and repudiated, limiuUon 
cannot be said to »>e extended under S. lo \q C W N 

ri9 = fK. C.L.J. 3‘;6 = A.I.R. .935 Cal.lsS’iSS Ind! 

8- 19- Repudiation of liability. 

'Hie acknowledgment under .S. 19 must be an acknow- 
Icdgmeiit and no| repudiauon of liability. 86 Ind Cas 
228«A.1.R. 1925 Sind 8. * 

8. 19— Easential* of ncknowledgment— Repu- 

diadoa. 

An express repudiation, by a letter, of the plainiiff*. 
claim coupled with a denial of existing liability hTot an 
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— S* 19 — Two pro*aotes executed by defendant 
in favour of plaintiff — Suit on one — Admission 
of execution of two pro*noCcs in written statement. 

Two promissory notes — Suit in respect of one — 
Written statement admitted having executed two 
promissory notes but pleaded that there bad been 
agreement between the parties by which plaintiff 
agreed to accept a certain sum as the amount due to 
him on both the pro-notes and that a pan of this 
amount had been paid. Plaintiff subsequently sued 
on the oilier promissory note 

Held, that Exp), i to S. iq shows that for die 
purposes of that section, an acknowledgment is 
sufficient thought it omits to specify the exact nature 
of the property or right, and that the written state- 
ment was a sufficient acknowledgment. A. I. R. 1933 
Alt. 352 = 144 Ind. Gas. 903. 

■■ S. 19 — CooditiOD not fulfilled. 

Where there is a promise to pay on a condition, 
in order that the promise may operate as an 
acknowledgment, that condition must be fulfilled. 

Where there was a conditional promise to pay if 
the arbitrator found the sum to be due and the 
arbitration proceedings proved abortive : 

Held, that the condition was not fulfilled and there 
was no acknowledgment which was sufficient to save 
limitation. A. I. R. 1934 Lah. 973=154 Ind. Cas. 
687. See also A.I.R. 1933 All. 348=144 Ind. Cas. 
1029. 

— S. 19 — Refusal of conditional offer. 

When a plaintiff refuses the defendants offer made 
on 'certain conditions, he cannot claim that this sum 
should have been decreed to him in any case, as. if it 
had been offered unconditionally. A.I.R. 1933 All. 
348=144 I*^^' Gas. -1029. 

— ’~4.i9~-Acknowledgment, conditional, effect of. 

Acknowledgment of a conditional liability will not 
give a fresh starting point so long as the condition 
remains unfulfilled. (1906) 16 M.LJ. 563=28 M. Sig 
= i.M.L.T. 318. 

S. 19 — Acknowledgment, conditional — Fulfil* 

ment of conditioti — Acknowledgment of existence 
of open and current account. 

An acknowledgment to take the case out of the 
statute of limitation, must be either one from which 
an absolute promise can be inferred, or secondly, an 
uncondidonal promise to pay the specific debt, or 
thirdly, there must be a conditional prombe to pay the 
debt, and evidence that the condition has been 
performed. 6 Ch. A.C. 822, 828, Foil. An uncondi- 
tional acknowledgment implies a promise to pay 
because that is ffie natural inference, if nothing b 
• said to the contrary. Vi^ere the acknowledgment 
consisted in the statement ** that the respondent had 
an open and current account ” with the plaintiff*^ 
predecessor in title:— Held, that the words imported 
an admision of liability if the balance should prove to 
be against the respondent coupled with the fulfilment 
of that condition. S. 19 only requires a definite 
admission of liability. An unqualified admission and 
an admission qualified by a condition which is ful* 
filled stand upon the same footing. The English and 
the Indian Law are the same in respect of thb matter. 
(igo61 8 Bom. L.R. 501=4 C.L.J. 94=10 C.W.N. 
874=8 A.L.J. 525=16 M.L.J. 300=33 C. 1047= 
i. M.L.T. 199=33 I«A. 165 (P.C.). 


time, it is a vaild acknowledgment. 32 Bom. L.R. 
i3go=J28 Ind. Cas. 911= A.I.R. 1931 Bom. 74. 

-S. 19 — Suggestion as to compromise— Not 


an acknowledgment. 

Suggestion made by dcfendaDt that the matter ia 
dispute might be settled ‘‘without prejudice‘* cannot 
operate to extend limitation as it does not amount 
to acknowledgment of liability. 90 Ind. Cai. 135* 
A.I.R. 1926 Nag. 57. 

S. 19— Admitting purchase*— No admission of 


tide. 

An admission that a certain party has purchased 
the property not an admission that that party 
has acquired a good title in the property, for it ii 
quite consistent with an assertion that the purchase 
was bad in law and did not operate to confer any 
title on the alleged purchasers. 88 Ind. Cas. 478*7 
RL,T. 9=1925 P.H.C.C. iii=A.I.R. 19^5 Pat. 47S- 

S. 19— Admitting correctness of account— Not 


acknowledgment. 

A letter writicn in reply to a letter sending a 
statement of account, and stating that the acc^ 
sent is correct is not an acknowledgment. 39 
789 and A.1,R. 1924 Mad^ 3^7 Foil. 9* 

494=22 M.L.W. 12= 1925 M W.N. 484=A.I.R. 
1925 Mad. 1215 = 49 M.L.J. 306. 

S. 19— MablakbandJ good acknowledgment 


but not promise to pay. 

A Mablakbandi i( not a promise to pay under 
S. 25 of the Contract Act capable of “V 

debt which was time-barred at ihe date it wM • 
But it is a good and valid acknowledgment unow 

S. 19 of the Limitation Act so as the 

debt^due and not barred at the umc whm the 
Mablakbandi was made. 78 Ind. Cas. *39= 

1925 Cal. 333. 

S. 19— Adverse P«8«e8Sion--Wddl^ 

tioa— No acknowledgment of UaWUty 
ousted. 

Where the tenants of a landlord 
possession of certain tanks bclonpng to m 
lord bid at an auction in connexion wiw 
lord’s advertisement for tenants for the tank 

Held, that they might have done so 
motives and their action could not be ted 

banceof the adverse possession otherwise con • 

or acknowledgment within the meanii^ o» 
Limitation Act. 84 Ind. Cas. 657=40 C.L.J. IW 

.4.I.R. 1925 Gal. 193. 

S. 19— Promise to pay interest «t certal® 


——8. t 9 — AckaowlMlgmeBt. 

Where a debtor acknowledges the balance claimed 
by the creditor and promiica to pay it aAer some 


rate — Acknowledgment— Not m pro^note 

A document was in the following terms " 

Age rupai mau snu tumkare haroare jams 

haioge. Biyaj dar das aune sainkra dengej 

Held, that the document does not 
unconditional undertaking to pay the prm 
of money and the only undertaking given 
interest at the rate of ten annas P®5 . -Jedg- 
mensem. The document clearly u an Tnd. 

ment of a debt and not a promissory note. / 

Cas. 163=A.I.R. 1924 Lah. 684. 

S. ig — Admission of debt coupled 

dcaiul of liabllty. 

Where the debtor’s statement wm : “ 
due to the creditor was a mortgage deM. « 
into a decree. He gave me aletter that be won 
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proceed against the mortgaged properties only and 
would not proceed against my person,” together at 
the end wito “These debts are due by me along 
with others, but they were paid by me alone. I 
therefore owe no debt to any of my creditors:*’ 

Held, that the statement was an acknowledgment, 
within the meaning of S. 19. 82 Ind, Gas. 933 = 20 
M.L.W. 562=1924 M.W.N. 877 = A.I.R. 1924 
Mad. 856. 

— ■ -S. 19 — Prayer that account may be taken 
and settled. 

In a suit for balance due on taking accounts an 
admission that accounts must be taken and settled is 
a pertinent acknowledgment though the suit as framed 
was for definite sum where really the suit is for an 
amount due on accounts. 80 Ind. Cas. 355=19 
M.L.W. 683=34 MX.T. 200=1924 M.W.N. 355 = 
A.I.R. 1924 Mad. 619 = 46 M.L.J. 468. 

■S. 19 — Admission of execution not acknow- 


ledgment. 

On the back of the note there was in the hand- 
writing of the defendant the words “ Execution 
admitted ” and the endorsement of the Munsif 
showing the date: 

Held, the mere fact that in some other case tlie 
defendant merely admitted the execution of the 
document is not an acknowledgment of liability 
within the meaning of the section. 74 Ind. Cas. 353 
=45 All. 579 = 2t A.L.J. 669 = 4 L.R.A. Civ. 315 = 

A. I.R. 1924 All. 70. 

— S. 19 — Debt admitted in statement of 
accounts stamped and signed— Interest aud time 
for payment mentioned— Not acknowledgment 
bat promise to pay. 

The document executed by the defendants was io 
the following terms “Account of money, in the 
name of Paoaullah Miji and Umor Ali Miji of 
Nanupur, Mokam Chandporc, amount due. Brought 
forward from the account of Panaulla Miii at page 
24, of this book Rs, 3.535. Interest at the rate f>f 
one rupee per cent, per mensem, stipulated time for 
payment the month of Bhadra of the year 1318 

B. S.*' Then followed the signatures of the exetti. 
tants on one anna stamp: 

Held, that it sets out a promise made in writing 
and signed by the persons to be charged therewith 
to pay wholly the debt specified therein, and not 
an acknowl^gment within the meaning of S. 19. 
79 Ind. Cas. 77— A.I.R. 1923 Cal. 659. 

—8. 19— Failure to deliver— Oral agreement to 
pay damages— No acknowledgment. 

Where there was a Sanda and a date fixed for 
delivery and defendant failed to deliver and there- 
after he said ho would pay damage* at a certain 

rata: 

Hald, the mere fact that at a later date he said 
ha would pay the damages could not extend the 
Mmw wlunra the cause of action had already accrued. 
75 Ind Cat. 44 o=A.I.R. 1923 Nag. 332. 

18. Ip— Promlae to pay If fonnd dne on 
oompariDd accoonta— ^ot conditional on 
accounta Ming gone into. 

Defendant wrote as followa in reply to the plaintifi 
*' In case the account is compared now and any 
amonnt ia due, my client is prepared to pay it. 
The amonnt mentioned in your notice ia not due 
•a per yonr acconnta. Aa my client ia not aware 
ot eertaln amounts contained in the kalcUia given 
to the aforesaid person, it is not poeiible to set right 
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the accounts of my client. I am therefore instructed 
by my client that your client should be made to give 


‘9 effective ackoowledg. 
A hatchitu IS an acknowledgment within S 19 of 

t.. ” 

wii.ono'2rT"“'"’' by_ 

A payment by a clicque and a Hundi which was 
dishonoured on presenution do not constitute an 
acknowledgment w.tlun S. 19 of the Limitation Act. 
46 Cal. 168 — 27 C.L J. 392=45 Ind. Gas. 241. 

— S. 19 — Dakbalnama. 

I’hc acknowledgment contained in the dakhaInnmA 
executed by d* fendant’s predecessor is mere 
description of the property purchased and not an 
acknowledgment of liability within the meaning of 
S. 19. 38 All. 540=14 A.LJ. 834=36 Ind. Gas. 452. 

S. 19 -Promissory note for pre-existing debt. 

Wiicn a Gourt of Wards which lias power to giTe 
an acknowledgment of an existing debt authoris^ a 
promissory note to be executed, the note could in anv 
event be used as acknowledgment of the pre-existinu 
debt. 43 Cal. 2ti=34 Ind. Cat. 205. * 


-S. 19 — Promise to remit money due. 

A promise to remit money due on a particular 
document is a sufficient acknowledgment. 29 Ind Gas 

36 (Mad.). ‘ * 

S. 19— Mortgage debt referred to in subse- 
quent pro-note for another debt as an extra or 
additional debt. 

Reference in a promissory note of a debt due under a 
mortgage executed some years previously as an extra or 
additional debt amounts to an ack.iowledgmenl of that 
debt under S. 19 of the Limitation Act. 38 Bom 
177 = 16 Bom. L.R. 20 = 23. Ind, Gas. 353, 

S. 19 and Art. 148— Receipt in Collector's 

books. 

In 1793 a desai mortgaged with possesiioo certain 
desai|^ dastur. In 1831 the Government resolved 
on paying a money allowance to the desai from the 
treasury instead of allowing him to collect from 
raiyats. In 1643 the persons in whom the mortgage 
righu were vested received the payments from the 
Government. The payment was entered in the 
Collector's books, the recipients being described as the 
mortgagees of the desai. To confirm this entry the 
mortgages signed a receipt as mortgagees. 

Held, that the receipt amounted to an acknowledgment 
and a suit for redemption in 1901 was not barred. 

37 Bom. 326—40 I.A. 68 = 17 C,W.N. s73»i^ 
M.LT. 4i5-(i9t3) M.W.N. 428=11 A.L.J. 
432-I7C.L.J. 474- '5 Bom. L.R. 483=25 M.L.J. 
ioi = t8 Ind. Cas. 909 (P.C.) [Affirming n Bom. 
L.R. 318=2 Ind. Cas. 


DcA. executing a Srkhat for fresh loans and 
admitting the previous claims of the plff. and agreeing 
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to j>ay a certain laic ol micjcsi is clrrincd to 
have made a fresh cuiiuact and not merely at know* 
Icdgecl ihr bamvl <li-bt. 5 Iiid. (us. 41a (All.,. 

S. 19 --Adaiiss>ioii of liability to pay interest^ 

Admission <if liability to pay interr^t in (.ubscqucnl 
bonds on a previous iiiorigag< alnmlnt^ t«< an atkiiou- 
Icdgmcnt of liability, 25 CjI. -Ih, 51 Iiid (Jas. F<.il. 
2 Lali. L.J. 5-lf). 

S. 19 — Acknowledgment — Agreement to pay in 

instalments. 

An agreement iinil''r wbitli tbe defrndanis accept 
the accui a<yof the accounts and agree to pay the debt 
in certain iiistalments uilli interest, the ddVndents not 
being able to pay interest on the original debt, gives 
a fresh cause of action. 4 Ind, Gas. 3U— 5 M.L, I . 351 
>9 M.L.J. 372=32 M. 2^4. 

■"S. 19 — Acknowledgment. 

Where A sends a bill to B, and B wi iHb in rcjjly tiiai he 
will examine tlic same and see if anything is due by him to 
the former, such a reply would not be a sulFicicDt ac- 
knowledgment within S. ly. Where jilaintifF, a ooturac* 
tor and builder, wrote to delendaut enclosing a lull l<»r 
repairs and work done on defendant’s pieinisos, and 
the defendant in reply sent a memo, in the following 
terms: — ‘‘Received from Babu Joggcssur Roy a letter 
and bill for the works and repair done in the garden- 
house situated at No. i5o3, Gopal Lai Tagoic's Road, 
Baranagore. The bill glanced ovei is incorrect ; laige 
amounts Jiavc been wrongly introdticcd, 1 will first 
have the work examined, although I know iliat the 
whole of the work is not yet finished. 1 hen I will 
examine the estimates and after deducting what has 
to be deducted, I will see what is due.” Held, that 
the memo, of the defendant did not constitute an 
acknowledgment as contemplated by S. iq. fiqo-() U 
C.W.N. 168=31 Cal. 195. y V a .5^ 

— ' S. 19 (i) — Ackoowledgmcnt. 

The plaintiff delivered to defendants aoo cases of oil 
for carriage from Bombay to Jeddah. The steamer 
rcachcdjcddah on the nth July 1900, where the defen- 
dam** agents delivered only 165 cases and gianicd to the 
consignee a certificate that 35 eases were short delivered. 
On the tsth November 1900 plaintiff, on receiving 
this certificate, made a claim in writing to the 
defendants, in Bombay. On the iBih July, 1901 the 
defendants, at plaintiff’s request, wrote to their 
Jeddah agent for the 35 eases and handed up the 
letter to plaintiff for being forwarded to Jeddah. 
On the qoth December, 190a they again wrote to 
Uieir Jeddah agent for the eases and entrusted the 
letter to plaintiff to be despatched to Jeddah. On 
the 28th January, 1902, plaintiff sued defendants for 
damages for non-delivery of die 35 eases Held, that 
the certificate and the two letters contained acknow- 
ledgment of liability. (1902) 4 Bom. L.R. 447=26 
B. 562. 

3. Admission. 

(a) la arbitration pcoceediags. 

(b) In court. 

(c) In letters: 

(d) In settlement records. 

3 (a). Admission — In arbitration proceedings. 

• — S. 19 — Admission of liability contained in 
ngreement of reference to arbitration — Whether 
nmoiints to ncknowledgment. 

Where an agreement of reference to arbitration 
Contains an unqualified admiftion of the fact that the 
elendanu purchased from the plaintilT goods and that 


a difference cropped up in the account in respect vf 
diosc dealings, the legal effect of such an admission 
is ihal whoever on account should be shotvn to be 
the debtor is bound to pay the debt to the other, 
i he admission L not subject to a condition that the 
il'Tendants woidd ho liable only if Uie liability is 
.isci-rtaiuod by the arbiu-ators. It therefore amounts 
to ail ackiiow'lodgmcnt ol liability within the terms of 
.S. 19 of the Limitation Act and affords a fresh start- 
ing ]>oint of limitation quite independently of the 
s<-ttleincat o| accounts by the arbitrators for purposes 
ol a suit instiiulod alior (ho failure of the arbitration 
proceeding*. I.L R. ( 1947) Mag. 477= 1947 N.L.J. 417 
— A.I.R. 1948 Nag. 334. 

S. 19 — Recitals io reference to arbitration. 

.\n acknowledgment in a reference to arbitration 
achnitting liabilil) to pay a debt extends die period 
of hiniiaiion even though the reference may prove 
infructuous. A.I.R. 1939 Sind 113 = 1. L.R. (>939) 
Roi-. 693 = 181 la<l. Gas. 596. 


S. 19 — Reference to arbitration implying pro* 

mise to pay in case liability is found oat. 

.\ reference to .arbitration implying a promise to 
pay in the ev'oni of the arbitrator deciding that there 
IS a liability is not the same thing as unconditional 
promise to pay. It is, if anything, a promise to pay 
coupled with a condition, and unless that conditiem » 
fulfilled, that is to say, unless something is found by 
the arbitrator to be due, it will not operate to give 
a fresli start to limitation. A.I.R. I937 
616=4 89 = 171 Ind. Gas. 946. 

^S. 19 — Reference to arbitration — -Recitals— 

Non-denial of liability. 

Recitals in a reference to arbitration to «ttle part- 
nership accounts and not denying any liability to pa> 
under it amount to an acknowledgment to 
account in Court to pay what is paid due, altboug 
the reference proves infructuous. 3 S.L.R. 53> J 
104 Ind. Gas. 572=22 S.L.R. H7=A.I.R. >9*® 

45- 

S. 19 — May be absolute or conditional— MoVt» 

gage of joint family— Members of 
putiug liability but agreeing to be bound oj 
decision of arbitrator — Agreement to refer an 
award amount to acknowledgment of mortgag 
debt. 

All acknowledgment to take a ease out of the Sw • 
lute of Limitations must be cither one from .iy 

absolute promise to pay can be inferred, or scoon y 
an unconditional promise to pay the specific y 

Uiirdly there must be a conditional Promise to p*/ 
the debt and evidence that the condition has 
performed. 33 (Hal. 1047, Rel. on. 

Where there was a mortgage of the jpi^* 
property, and the members of the joint family 
disputing among themselves as to the liabtUty 
of them were ready to undertake to dischaig* 
bility if it were found by the arbitrator* to.be cxutiim* 

Held, an agreement to refer to arbitration the 
and the award thereon would amount to an acitn 
ledginent of mortgage debt. 102 Ind. Gas. 10 ♦ 

All. 801=25 A.L.J. 526=A.I.R. 1927 AIL 

S. 19— Acknowledgmeot— ArWeratiott-B®*®* 




Where the parties to an abihalnain^ 
that accounts remained unadjusted which wj^ukl 

tors were to adjust and catch party agreed M 
pay such amounts as might be found due Itw 
oa adjustmeat of accouaU« HaW^ that this wa 
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dent acknowledgment. It is^not fnecessavy that the 
acknowledgment should be addressed to any particular 
persons and it is a sufficient acknowledgment even if 
it be accompanied by a refusal to pay. 23 C.W.N. 
921=53. Ind. Gas. 898. 

S. 19 — Conditional acknowledgment. 

A request to leave parineisliip accounts to arbitra* 
tion and to accept its award is only a conditional 
acknowledgment of liability. It will not save the 
period of limitation under S. 20 if the arbiir.uion 
fails and consequently there is no award. 37 M.L.J. 
353=48 Ind. Gas. 89. 

— S. 19 — Essentials of acknowledgment — Arbit- 
ration — Reference. 

Admission of the existence of relaiioitship of credi- 
tor and debtor is necessary for an acknowledgment 
under S. 19. A reference to arbitration is not such 
relationship. A promise to pay on condition is a con- 
ditional acknowledgment which operates only on fulfil- 
ment of the condition. 40 Mad. 701=4 L.W. 48 = 
20 M.L.T. 129=31 M.L.J. 231=35 Ind. Gas. 575. 

—8. 19 — Award — Acceptance. 

Acceptance of an award directing the parties to 
share equally the outstandings and amounts found 
payable in the accounts of the partnership is not an 
acknowledgment of liability under S. 19 of the Limi- 
tation Act. 28 Ind. Gas. 864 (Mad.). 

3 (b) Admission — In court, 

- ■■8. 19 — ^Judgment-debtor admitting his lia- 
bility in answer to application for making final 
decree — E£Pect. 

Where in answer to an application by tlic decree- 
holder for making a final decree in mortgage suit, the 
judgment-debtor applies for instaiments admitting his 
liability under the decree, Uia admission is an acknow- 
ledgment of liability under .S. 19 of the Limitation Act, 
and if it is consciously made of a subsisting liability a 
fresh period will start from the date when that acknow- 
ledgment is made. I.L.R. (1947) Nag. G83 = A.I.R. 
19^ Nag. 308=1947 N.L.J. 502. 

■ -8. 19— A statement that in view of the fact that all 
mortgage property has not yet been sold, the application 
for the preparation of a personal decree under O. 
XXXIV, R. 6, Civil P.C, is premature does not 
amount to acknowledgment within S. 19, Limitation Act. 
1943 O.W.N. 352=A.I.R. 1943 Oinlh 453=19 Luck. 
279=209 Ind. Gas. 129. 

■ — ■8. 19 — AppUcatloo to Debt ConclUadon Board 
including dooreCal debt In list of claims— If amount 
to acknowleilgment. 

An application by the debtor under S. 6 (1) of tite 
C.P. Deot Conciliation Act which includes in the list of 
claims against him a decretal debt with reference to 
the numter of the decree amounts to sm acknowledgment 
ofliability in remect of that debt under S. 19 of the 
Limitation Act. I.L.R. (>948) Ntf. 493=225 Cas. 
34 o=i 946 N.LJ. 368=A.r.K. I946 Nag. 344. 

— 4 . 19 — Composition d eed filed in insolvency. 

A deed of composition filed in Insolvency Court signed 
by the insolvent and his credthKs, held amounted to ac- 
knowledgment of debts specified in the deed. AIR 1942 
Mad. 3a7-(i94al 1 M.L.J. 173-55 L.W. *08=1942 
M.W.N. 61 =aot Ind. Cm. 78a. ' 

— 8. i 9 — An entry of decreui debt in the list of 
oeditors signed by the debtor in an applkation to the 
OAcial Avignec amounts to an ackaowlc^pneni within 
19, Umltation Act. A.LR. i94oGil. aio (l)=|.L.a. 
iiMi) a Cal. 3 « 3-44 Q.W.N.9»l=i8S Ind. 6 m. aBo. 


> 9 — Mention o'" decree-deb t in statemcn 
01 insolvent. 

The inclusion of a do^ree-debt in an insolvency 
peutton signed by the debtor amounts to an 
acknowledgment within the meaning of S. 19. 
bimi arly the mention ol ihe decree-Uebt in a state- 
meot made by the insolvent at an examination m.ade 
for the purpose- of ascertaining las assets and liabilities 
and the reference to the decree-debt without men- 
tioning any payment towards its discharge amounts 
to an implied a.limssum that the decree was tiian 
subsistmg. A.I.R 1933 Mad. 565=38 LW ■’04=1 
1933 M.W.N.1303= 143 Ind. Cas. 681.' ' “ 

*?-Schedule of Croditors-Signed by 
insolvent— Amount stated to be due— Valid 
acknowledgment. 

Where the executants of a pro-noie are adiudeed 
tiigoivents and they file a schedule of creditors 
signed by them in which the payee of the note is 
described as one of the creditors and a certain 
amount i-. stated then-in to be due to him there i* 
a valid ackncwledgraent of liabili^ in respect of 
the amount. A.I.R. ig28 Rang. 326 Foil- ii-? 
Ind. Cas. 57 i=.VI.R- 1928 Rang g'A. ' 


S. 19— Signing schedule mentioning debt 

acknowledgment. ^ 

The mention of the debt and the signing of the 
schedulei operates as an acknowledgment under th- 
provisions of S. i9. 117 Ind. Cas. 570 = 6 Ranr^Ql 
A.I.R. i928 Rang. 326. 533- 

-—S. 19 -AcWwledgment— Inclusion lo schedule 

filed by insolvent. 

S. 19. is much wider and more comprehensive 
than the English law. and includes every case in 
whicli the debtor has acknowledged and signed in 
writing even though the acknowledgment may not have 
been to the creditor or may have been accompanied, 
by a rcfmal to pay. The inclusion by an iniolvent 
debtor of a debt in his schedule which is signed bv 
him IS an acknowledgment. 35 Bom. 383= 13 Bom. 
L.R. 12399 Ind. Cas. 9^. 

S. 19— Acknowledgment— Insolvency petition-- 

Statement by one of the judgment-debtors. 

If one of several judgment- debtors in a joint decree 
ackiiowlcdgei. in a petition of insolvency the existence 
of the several pecuniary claims against him the 
decree-holder gets a frcsli starting point against* that 
particular judgment-debtor to the extent of the amount 
suted in the petition of insolvency. lo G.W N mci 
Not Foil. 14 Ind. Gas. i (Cal.). • • w . 

S. 19— Application to Court dme for payment. 

A new sUrtirig point for limitation arises when the 
udgmeot-dcbl applies for time for payment. fiQail 
22 P.L.T. 4*6- * 

8. 19 -Mortgage decree made final-Judgmciit-debtor 

iramferriog portion of properly— Decree holder applying 
for iiijunedon— Admission by judgment-debtor of 
existence of mortgage decree: 

Held, that the tutemeni of the judgment-debtor 
admitting the existence of the decree amounted to an 
admiaion of subsisting liability and was. therefore, an 
acknowledgment made within limitation. Gonsequentiv 
the decree-holder's application was saved from beinr 
barred by dme. A.I.R. 1939 All. 483 =(iq3q) a L 1 
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— — S. 19 — Admissioo before Registrar. 

Upon a presentation of a document for registration, 
the executants not only admit the fact of its execution 
hut also the contents of the documents, viz., their 
liability upon it. So, where a person admits before 
the Regibtrar execution of a mortgage bond which 
recites tlic debt due, his acknowledgment of liability is 
implied and it sufficient to save limitation. A. I.R. 
1938 Mad. 429='(>938) M.W.N. ir3 = i82 Ind. Cas. 353. 

S. 19 — Admission of execution before Sub. 

Registrar. 

Admission of execution by the executant of a 
mongage-deed before the Sub-Registrar will amount to 
.in acknowledgment of liability within the meaning of 
S. 19. if, from the surrounding circumstances, an 
acknowledgment of liability it necessarily implied in 
uch admission. 

Except where a benami transaction is suggested, the 
admission of execution before a Sub-Registrar within 
4 m>ths after tlic execution of the document is to 
inak ; the document operative. It will be the strongest 
case where a man is anxious to admit his liability. 
30 L. VV. 439=A.I. R. 1933 Mad. 7t3=65 M. L.J. 
^o=s(i933) M. VV. N. io*b=57 .Vf. 43=145 Ind. 
Cat. 654. 

S. 19— Pro-note in consideration of previous loan 

granted on pro-note — Bath promotes insufficiently 

•tamped, hence inadtnittiblc— butt on original loan 

Suit barred by time: 

Held, that in view of the admissions by defeudaut in 
his written statement, the receipt for Rt. 400, dated 
August 4, 1931, constituted on acknowledgment of 
liability in respect of the loan advanced on August 
10, 1928, and had the effect of extending the period 
^limitation under S. 19 of the Limitotion Act. 1937 
62a=A.I.R. 1937 Oudh 387=13 Luck. 376 = 
16B Ind. Cas. 927. 

— — S. 19— Where, in a suit instituted for recovery of 
money due on various promiisory notes executed by the 
same defendant, the def^endant files a written statement 
wherein he admits the execution of the promissory 
notes but alleges that he had made several repayments 
in respect of several promissory notes, the sutement 
amounts to an admission that all the promotes were 
at least in part undischarged at the date of filing the 
written statement. A.I.R. 1935 Gal. 721=40 G.W.N. 
132=63 C. 312=159 Ind. Gas. 618. 

—S. 19 — Where the vendor brings a suit on the 
pro-note delivered to him by the purchaser for pay- 
ment of the price of the goods, acknowledging the 
title of the purchaser, a suit brought within 3 years of 
that acknowledgment is within time. 1934 M.W.N. 1291. 

S. 19— Pleadings, statemets in — How for will 
constitnee acknowledgment. 

A died leaving a widow, a daughter married to B 
and a prc^deccaicd sou’s widow C. The widow gifted 
half the land to B. Certain reversioners brought a 
d^laratory suit and it was decided that the alienation 
did not bind the reversioners. Oa the death of widow, 
the reversioners sued for possession of the house and 
for a declaration regarding the land of which they 
were already in possession* B contested the suit on a 
plea which succeeded, namely, that the reversioners 
could not sue for possession in the presence of G, the 
pre-deceased son’s widow who was a preferential heir* 
G also ^ed a rent suit against the reversioners and in 
the writcen statement to this suit, G admitted the 
Mrrectness of the plaint. The suit of the reversloaert 
having been dismissed, G brought a suit for possession 
I^nd which was gifted to B by A*s widow« 
The suit was prima facie time-barred but it was conm 


tended that B’s pleading in the suit by the reversioosr 
aud in G*0 rent suit constituted acknowledgments which 
extended the period of limitatioa; 

Held, (i) that so far as the suit of the reversiooers 
was concerned, B merely pleaded jns terdi to defeat 
the suit and this did not constitute acknowledgment 
within the meaning of S. 19, Limitation Act; 

(ii) that so far as G's rent suit was concerned^ she 
was a co-owner with B who merely stated that he did 
not object to her getting a decree for the whole amount 
of rent and that this also was not an acknowledgment 
within the meaning of S» 19* 

Limitation must be dependant to some extent on the 
form and substance of thesuit* A*LR. 1933 Lab.49t^ 
34 P.L.R* 841^145 Ind« Cas* 343* 


S. 19— CUim dUmiassd as barred -SahseqaenC 

admissioo io writtea statement in partitioa loit— 
Award on arbitration 00 the claim accepted-^ 
Safficieot promise tod sy* 

A 

Plaintiir sued for return of R«, 500 depoiited 
defendant i and the father of defendant 2. Piaintilri 
suit was dijmiitcd on the ground of limitatioa. Io a 
suit for partition which was instituted by the mather of 
defendant 2, as bis next friend a wriuen statement wm 
put in by defendant i, in which he admitted this depoiil 
by the plaintiff. In the partition suit the matter w« 
referred to arbitration and an award was made on lotn 
September, 1924, by which the liability of defendanb i 
and 2 was declared in equal sharei with regard to 
ever was the deposit made by the plaintilf. Tnal award 
was accepted by a petition to which both defendant i 
and the mother of defendant 2 were parties: 

Held, that the written statement coupled with the 
award and joint petition amounted to a promise Dy 
defendant 1 to pay the debt. 1 15 Ind. C«. 

1928 Gal. 650. 

— — S. 19— WHtcea Statement. 


A acknowledgment in a prior written itatemeot of th 
delivery of certain articles insufficient to save limiUtioo 
io a suit for the recovery of its price. 25 C. 644. 'O . 
6 M. 182, not Foil. 6 M.L.T. 155=19 050-3 

Ind. Gas. 19. 

— — S. 19 — Prior written statement— Suit dlsmlas®*! 
for misjoinder of causes of action— Written sta •• 
meot treated as acknowledgment. 

Where a suit was dismissed for misjoinder of 
of action, in a later suit the Gourt treated the dewnan 
written statement in the first suit as an acknowledg® . 
under S. 19 from the date on which the pcf*®® 
limitation should be calculated. (190^) ^4 3^^* 

$. 19 — Where a judgment-debtor applied *0 tjj* 

Court that a letter of the decree-holder, Vo Vbe e 
that there was a settlement between the parties tna 
further execution should be Uken out in resp^oi w 
money due under the decree until a specified 
should be placed on the record: 

Held, that the letter could not be consUu^ 
than as an acknowledgment that the 
judgment-debtor and that the decree was *1,- 

chat this was a sufficient acknowledgment to samiy 
requirements of S. ig, Limitation Act. (1933) ^ --T 
256=A. I. R. 1933 All. 364=55 A. 393-»4® 

Cas. 836. 


— — S. 19 — Entry in dakhalnama filed io exocofie- 
proceeding ngminst mortgngors. 

A suit for redemption of a mortgage ^** _ ^**^^Se 
more than sixty years after the date of mortgag^ a 
plaintiff relied on an acknowledgment contamedi 

filed in Court in sm execution proceeo"= 
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against the mor^agors where, after describing what 
property the auction.purchaiere had purchased, they 
^pressly stated that that property did not include an 8 
blghas and odd area which was in their possession as 
mortg^ees and which belonged to the mortgagor’s 
representatives : 

Held, that thereby, the mortgagees clearly ailmitted 
that they were in possession of the area belonging to 
specific persons as mortgagees and there was, therefore, 
the necessary implication that the mortgage was sub- 
sisting and they were in possession as mortgagees, and 
that it was a valid acknowledgment within the meaning 
of S. 19, Limitation. Act. (1932) .A.L.J. toto=A.I.R. 
1933 All. 99=142 Ind. Cas. 784. 

S.19 —A proprietor to whom the estate had been 

released and made over under the Choia Nagpur Encum. 
bered Estates Act made a gift of a portion of the estate to 
his wife in 1909 without the sanction of the Commissioner 
and delivered possession to her. In 1916, the wife 
filed a petition to the Commissioner referring to the gijfi 
and requesting that the Commissioner may be pleased 
to sanction the gift or order a fresh grant on ihc same 
terms to be executed. The donor died in 1924 and his 
grandson filed a suit for possession in 1924 against the 
widow and her transferees ; 


Held, that the pititio.n filed by the wife contained a 
clear acknowledgment of the title o( her husband 
within the meaning of S. 19. 9 O.W.N. 43 *36 G.W N . 

*52“ *^ *93« P C. 55^35 L W. 2i7 = 09i2j A L j! 

*86 =55 G.L J. 136=62 M.L J. 296=34 Bom. L. R. 
463 = 13 P.L.T. 279=11 Pat. 272=(i93a) M. W. N. 
660=59 I'A. 130=136 Ind. Gw. 798 (P.C.). 


— — S. 19 — Depoaitlois in Court — Ackaowledgmeot 
may be Inferred from. 

Per Rameeam, J.— >An acknowledgment in a depjsi- 
tion need not be express and may be a matter of inferen- 
ce. It can be implied from the facts and the surround- 
ing circumstances and not implied ai a mater of law. 

Per Reilly, J. — When the admission of a liability in 
the past is made in a deposition given in Court, the 
Court must be particularly careful to consider whether 
the wimess had an opportunity of denyins the continuance 
of the liability. 

Plaintiff (vendor) sued for the recovery of a part of 
purciiaie money unpaid. In a previous suit there was 
a contention that the sale was a nominal one and the 
defendant (vendee) in order to make out a case that the 
sale was real transaction for consideration, stated ; *‘l 
was directed to pay Rs. 6,000 to defendant’s mother 
Seethalakabmi Ammal in Exhibit B. I executed a pro- 
note in her favour on the date of Exhibit B immediately 
after Exhibit B was written and delivered the said pro- 
note to Subbarama Aiyar. I owed Rs. 6,000 more under 
Exhibit B;” 


Held, that Uie sUiemeni amounitii to an acknow- 
ledgment ofsubsuting liability. 100 Itid. Cas. 10=50 
Mad. 548=25 M.L.W. 4ii=A.I.R. 1927 Mad. 210 = 
51M.LJ.856. 


——4. i9->DapoaUloii. 

Deposition containing an admission msy amount to an 
acknowledgment for the purpose of S. 19, if it is signed 
by the deponent. 194 P.W.R. 1911 = 151 P.L.R. igti» 
10 Ind. Gas. 14a. 
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An ackaowle^meat in a suiemeot made and signed 
before a Judge in a auit, is sufficient within S. 19. 33 C. 

I.), Foil. 35 All. 437=11 A.L.J. ^8=ac 


S. 19 — Application. 

an acknowledgment under S.% ,q, constitutes 
,5 P.R. .9.. = .5. PX.R. .oi. ='?c' ' = r 

3. (c) Admission— In letters. 

S. 19— Letters by debtor ashing j 

accounts* to send 

In hU first letter, the debtor made a reoue.i . i 
to him a complete suiement of accounts tk 
letter, the debtor acknowledged the receiot of second 

ofaccourits and demanded further p^rticularT^ Th 
incidentally admitted the liabilitv to dL 
the third letter, the debtor againM^^SL Uie 
should send him particulars of the net amount due 
the interest charged thereon specifying il,e laiclj 
micrest had been charged. The last fetter said Uia^^^Uie 
debtor wanted the name of each of his creditor* from 
whom the plamtiff creditor had borrowed money for th? 
debtor with particulars of the account payaW^to ^ 

payment of the debut could bS 
I^dc. A specific request was added when die letter said 
Please also write the amount of money due Vo yo? ; 

Held, that llie Inters were acknowledgments within 
the meaning of S>. 19 and saved limitation. AIR iQ-a 
Lah. 65 = 215 Ind. Cas. 30. 

debtor wrote a j,: 

informing him that he had arranged with his 

A ^ ^ him be dcspatclicd^y .noi^e?- 

ordcr to the creditor and that he, too, was sending n?oncv 
in iwo or four day$ : ® money 

Held, t^t the debtor acknowledged iliai money was 

in respect 

Hu. w ' the creditor on the date on Xcll 

nih written, and it was not necessary for the 

(mo A -939 A.W.R. 6 = 

54^2. >939 All. 179 = 180 lad Cas. 

xiepiy by debtor s secraiary that i j 

be paid ia a certain month. would 

In a letter, the creditor stated that a lum 
was due to him under accounts and the scercury of ?he 
debtor replied that he had been directed to intimate that 
momh account* would be pai.l by a certarn 

Hold, ^al it was a staicmcni by a duly authorised 
agent and consututed an acknowlcdgmeni\,f liabiUiv 
under ig, and taved linutation. ii O W V ^ 
A.I.R. 1935 Oudh 170 = 153 Ind. Cas. 987, 

*• Inovltable deduction 

a^MioD 1. acknowIedgment-Doubtful on whiS 

•Ide balance would Ue oufficiont acknowledgme^ 

f appears tliat inevitable deduction 

from the admission la that the partv airaini!i wkr.... ... 
i. clai„.cd aclc»owlcdg«l hi. "ti. <iXYf 

the balance should be a^rtained to be Against hiiS thc*^ 

statement I, suffici^t actaowlcdgmeat. Even where it 

u doubtful on which aide the balance would lie the 
•Utement la sufficicnl ^knowlcdgincat within the mean- 
ng of S. 19. 124 Ind. Cas. 24-A.I.R. ,930 All. .24 

19— Banker and coatooMr — Latter 

Inf faUU asalnat overdraft— Sufficient ackTO^ed^ 


Where ^endanu wlw carried on busbcsi i„ partner 
•hip ^ned an overdraft account with the plaintiff £7 
It w« arranged that each partner w« eligible 
ugn cbequei in the hrm’a name and the bank ^rced t j 
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iiilvaiicf nioiu y lo cii.iblr ih<- d<-i< ad.iau lo purchase 
mat'Tials ami on irr< ipi of pivon on payment for 

^oofls s\ipplicd to cusioiiiois would coll'Tt the saiue on 
commission and d'alu. i dit- .sanu’ l)<dan'-o fi om th<' over- 
draft, a fciter foiwarding such bills wiili request lo credit 
amount to seiub r’s .iccoiiiU is snfluient acknowledgment 
of the d<-l)t oi payment of the principal. 36 Cal. 556 = 
33 C.W.N. 412 = A.I.R. 1929 Cal. 714. 

S. ig -Letter assuring payment. 

A letter written by a debtor to the creditor's brother 
recited: “There is no use creating unnecessary hitch, 
Itecau-Sf I would pay and you would receive the balance, 
paying and dying cannot be avoided:’* 

Held, that the Idler was a sufficient acknowledgment 
vviUiin S. 19. 33 Cal. 1047 (P.C.) and 10 Mad. 259, 
Foil. Ill Ind. Ca®. 617=30 Bom. L.R. 688. 

S. ig — Promise to pay if found due on com- 
paring acconnts. 

A statement contained in a letter that, if upon a 
comparison of accounts any amount is found due by the 
writer of the letter he is prepared to pay it, is a sufficient 
acknowledgment of liability under S. 19, Limitation Act. 
33 Cal. 1047 (P.C.) and 12 M.L.W. 352, Foil. i07lnd. 
Cas. 533=7 Pat. 238=A.I.R. 1928 Pat. 221. 

— S. 19 — Letter asking copy of account showing 

amount due. 

Where, in a Idler lo writer dclinitcly asked the 
plainliir lo send .1 copy of the account showing what 
amount was due by him to the plainlilT: 

Held, lliat it was an acknowledgment within the 
meaning of S. 19. 33 Gal. A047 and t Lah. 357, toll. 
101 Ind. Gas. 544=28 F.L.R. 169=9 L.L.J. i46=A.I.R. 
1927 Lah. 832. 

— S. ig — Letter stating that j^arrears have not 
been paid because accounts have not been made 
up. 

A letter written by the agent of debtors stating that 
the arrears have not been paid up tor the sole reason 
that the accounts have not been settled is an acknowledg- 
ment that accounts have to be settled and that the 
arrears found to be due, upon settling accounU, will 
then be paid up. Such acknowledgment is enough to 
extend limitation within S. 19. 91 Ind. Cas. 338=22 
M.L.W. i95=A.I.R. i 9»5 Mad. 1260. 

— 19— Admission of rutming account — Promise 

to pay if found due on comparing accounts. 

The writer admitted the existence of a running account 
between the parties and went on to say that lus represen- 
tatives would compare accounts and pay what was found 
to be due: 

Held, that the words were a clear admission of habilily, 
witliin the meaning of S. 19. 33 Cal. 1047, Foil. 87 
ind. Cas. 985=23 A.L.J. 248=6 L.R.A. (Civ.) 301 = 
A.I.R. 1925 All. 340. 

— S. ig-r^ks-sharers — Letter by one to the other 
for paymrat of bis share of expenses— Ac* 
kaowlodgmsot of title. 

Where one co-iliarer in possctiion called b)r on 

the other co«iharer out of posienion to pay h« share ol 
the moneys expended on repairs or surrender his interests 
in the house. 

Held, that the letter amounted to an acknowlcdg- 
tncQt and his possession could not be said to be adverse 
till the date or the acknowledgment 79 Ind. Gas. 279*® 
5 LJU J. 47; * ‘ 


S. 19 ^Debtor asking for account— CondJtioo 

of acknowledgment. 

The cash*kcrper of a fund wrote to the manager thus; 
“ ir vou write to me in detail as to how much is payable 
bv me ro the Raid Nidhi obtaining the orders of the 
liigh'T Hulhorities and communicate to me a copy of the 
ord^r together with the aforesatrl account, I am 
willing lo pay accordingly/’ 

Hold, tills was not a conditional acknowledgment of 
liability by the cash-keeper but was sufficient to keep the 
liability alive as against him. 10 L.W. 586=^58 Ind. 
Cas. 44G. 

S. 19 and Arts 30 and 31 — Suit for damages— 

Misdelivery of goods— Letter repudiating liability* 

In an action for damages for non-delivery of goods by 
a Raitvvay Company, plaintiff relied on a letter by the 
Railway Company stating that the delivery of the goods 
under an indemnity bond was perfectly correct and tliat 
his claim, was against the person to whom 5^” 
had been delivered and not the Railway. Held, tna 
the leiier relied upon by the plaintiff from the Railway 
contained no acknowlcagment of liability under S. 19^ 
the Limitation Act, but, on the contrary, amounted to 
a denial of liability. 13 S.L.R. i»5i Ind. Cas. 570. 

S. t9 — Essentials of acknowledgment — letter. 

A letter admitting dues on settlement of accounts U an 
acknowledgment, la Ind. Cas. 410 (Mad.)* 


S. 19 — Reply asking for detail bill* 

A reply by a customer to a tradesman bis bill wiA 
the words “accounts rendered/* that detailed accoun 
be sent, docs not amount to an acknowlcdgmeni* 
dcbtor*5 letter in reply to a creditor*! letter of deman^ 
a definite sum of money, asking for a copy of 
or their inspection docs not amount to an ackno 
ment. 36Mad.68=io M.L.T. 251:= (19^0 2 M*w.«. 
225^21 M.L.J. 1024^12 Ind. Cai. 378* 


— S. 19 — Letter. 

Letter by debtor to creditor requesting him to 
10 sale of debtor’s property attached by another ^ 
snd stating that hU property is mortgaged 'O « 
amounts to acknowledgment. 75 P.W.R* 1909—5^ ‘ * 
190902 Ind. Gas* 102. 

3. (d) Admission— In Settlement records. 

S. 19— Entries in the khewat of the 

evidencing acknowledgment of status as m 
gagees. 

Entries in the kltcwat of the second 
dcncing an acknowledgment on the part of the 
son of the appellant* of their status M mortWs” 
vis-a-vis the prcdccessors-in-interest of the ow 

as mortgagors, arc enough to coMtitute ac“o 

lodgment within the meaning of S. to of the . 

Act where the accuracy of the entries have 
signed, verified and attested at the foot of it oy 
pities concerned. 1948 O. W. N. 87=A.I.R. 
Oudh 257=1948 A. W.R. (G.C.) 83* 

S. 19— Entries in kbewat of 1878 showing 

gagees to be in possession mentioning Ni 

stating that mortgage was redeemable at 
Jeth — Entries attested by mortgagors and mortgag 
or their representatives. 

Held, that entries did not save limitatira. 

1943 All. 393=(*943) A.L.J. 548=*943 A. W. R. *9 
l.L.R. (1944) All. 76=212 Ind. Cas. 238 (F.B.)* 

Overrules — (i) A.I.R. 1929 All. 209=115 
451. (a) i A. 425. (3) 5 Ittd. Cai. 77. (4) * A. **.fr 
(F.B.). 
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1 . 19 — Signed statement mentioning mortgagee 
an pedigree table and wajib-ul-arz— Suff ici ent 
acknowledgment, 

Evidence of a statement mentioning the mortgage in a 
pedigree of the co-sharers of a village which was the 
subject of mortgage, signed by the mortgagees, and ot 
^ entry signed by them in the village wajib-ul-arz, 
duly verified before a Seillernent Officer, the pedigree 
and wajib-ul-arz both forming part of the settlement 
record, satisfies all the essentials ofa valid acknowledg- 
ment required by S. 19. 105 Ind. Gas. 93=4 O- W. N. 

oo»=A.I.R. 1927 Oudh 457. 

*9 — Statement in Settlement Report 

_ A statement of the existence of a mortgage contained 
m Settlement Report thirty years old and purporting to 
have been signed by the mortgagor and coming from 
proper custody is an acknowledgment within S. in. le 
A.L.J. i2is=38Ind. Ca«. 162. 

S. 19 and Art. 148-— Entry in a Settlement Re- 
cord of mortgagor’s right to redeem. 

• in Sctilcnient Record of the mortgagor's 

right to redeem the land on payment of the mortgage 
money and not signed by the mortgagee or anybody on 

his behalf is not an “ acknowledgment ” 116 PR i89i 
75P;L.R 1905 (F.B.), Foil. 77 P.W.R. 1914=178 
P.L.R. i9 14=24 Ind. Gas. 898. 

S. 19 Mortgagor and Mortgagee — Co-mort- 
gagec. 

Signature on Wajib-ul-arz referring to the Khewat, 
by a mortgagee is not sufficient acknowledgment of 
mortgagor’s title. The acknowledgment by one mort- 
gagee does not bind other co-mortgagees. 8 A.L, i.6o'i 
-10 Ind. Gai. 238. ^ 

S. ig-Entries in Wajib-ul-arz. 

wajib-ul-arz signed by a party to the 
.u ® "'ortgage was to be redeemed in 

£4™ » of any year, operates as acknow- 

within the meaning of S. .9. 5 Ind. Gas. 77 


Authority to acknowledge 
See alio NOTE to. 

Agent. 

Go-helre 

Court of Wards. 
Guardian. 

Joint Hindu fiansily. 
LI m It od Own or. 


(■) 

(b) 

(«) 

(d) 

(•) 

(f) 

(f) 

(b) 

tf) 

(J) 


Prindpa] and sorety. 
Other cesoe. 

Onne of proof. 



4* (*) AutborUy to acknowledge— Agent. 

U— '^Dnly anthorlsed ea thle 
■nthevbatiua, |f mnat be in writing. 

IV words *'dtilv au^rised on this behalf” in 
K liaiuutM Actg do not cooDote that 
oust be in writkig. A. 1 JL 199* 


Duly -'“•'v'-'B— 

apply an agen. aaing wT.hfn\hn 

ordinary or special P R !«, of his powers, 

6 Ind. Gas. 948 P.L.R. ,9,0 = 


u ters. lOu 1 
Bttthnrisattoo 
4 (»)• 


S. 19 Agent Letter written at desire of j u 
or by general agent having no special 
make acknowledgment, *** power to 

A letter written by the general a©...,, r . 
at lus desire, is a valid Lknowledgmen/ 
that he had no authority under the mukhlar«»^ 
make the acknowledgment is inimatcri™hc^^“,* 

IS wnuen at the dedre of the debtor so "s ' j'®' 
authority mdependenliy of the mukhtarnama A fV 
I94« Oudlj 254=194. o.W.N. to8=i97. ^v^f- 

/0 =i 6 Luck. 701 = 192 Ind. Gas. 885. •''•W.R. 

S. 19 — Agent. 

Where a Riier ackuowlcdging debt is writ ten l 
person at the instance of and on the instru^r l ^ 

by the debtor and the debtor lias got h dulv n 
the address of tbc creditor, tl.ese ci?cumstanr/ 
indicate that the writer had been dSy auffi 
make the acknowledgment. 18 Pat 4? 

927=A.I.R. ,940 Pa.. 6=6 B.R. 3„i,|e 

S. 19— Letter by general agent. 

A letter written by a general agent of if.,- a^\ . 

the desire of the debtor within the period Lf Wmaalio^ 

IS an acknowledgment, too Ind. Gas. 784=4 O W m 
275=A.I.R. 1927 Oudh 613. ' ^ 4«-»-W.N. 

of 

It is unquestionable tliai no valid arl-nr,..,i i 
can be made by a general agent ^ 

or impliedly authorised in that behalf; but the autKw 
may be presumed from the attendant cheu^s anc^ 
The question of authority in each case is on^ of X; 
or any inference to be drawn from the surrounding 

— S. 19-AuthoriCy to acknowledge -Person 
having general authority to settle claim. 

An agent who had general authority to settle the 
purchase pne* of die goods and thus could nav he 
amount of the claim could plainly also arr^igc to 
prevent time from becoming a bar to it 2a r w w 
.53=9 U.Pi.R. (P.C.J Ind. cl^^,54l 

enable the Court to iSfe U.at he TS s ' a" Luth^JS 

“ adtnowledgmeir^f 

lubOity. to 1^. Gas. 6=5 L.R.A. (Qv.) 628-M A L T 
807=46 All. 892-A.I.R. 1924 All. 855. ^ » A.L.J. 

*• >9-;A«*hority to acknowledgo-Agent— C«« 

tract Act (9 of tSya), Sa. ao 8 aadgog. * ^ 

A dealings with B’a firm. C being the guma.t« 
with whom A transacted his busineu^ An *!???**** 
ledgment of a debt was made by G to A shordT^n'^* 
B*. death, but before A had knowledge of 

Hrid, that it was a proper ackoowledcm^m n 
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4 * (b) Authority to acknowledge — Co-heirs. 

Ss. 19, 30 ^Co-heirs — Mortgage by deceased 

M uhamakidaa— Ackoowledgoieitt by one heir, if 
saves limitation against other. 

An admission ol liability contaiaed in a deed execu- 
ted by the debtor in favour of a third person is a valid 
ackno.vlcdgrncot under S. 19, Limitation Act, and it i^ 
n>l nec':s$ary for iu validity that it should be addressed 
or communicated t> the creditor. Hence an admission 
of Mahility in ccipect of the mDrtgage debt by the 
rn>rtg^gorjn a sale-deed transferring the equity of 
redcm^^tion in favour of a third person constitutes a 
valid ackriowlcJgmcQi under S. 19. 

A deceased Muhammadan mortgagor held a 14 
annas share in the equity of redemption. Some of his 
heirs inide acknowicdgmcats of liability in the sale* 
d:cd% transferring their equity of redemption. But the 
remaining two annas sharer did not ptrt wita his share. 
Tnc mortgagor instituted a suit on the mortgage and 
claimed that acknowledgments saved time against the 
two annas sharer as well: 

Held, that since the parties were Muhammadans, 
the share of each of the heirs of the mortgagor wai 
defined by law. The acknowledgments by the 14 
anoas sharers could not save limitation against the two 
annas sharer. A.I.R. 1942 Pat. 73—20 Pat. 770=8 
B*R. 600^23 P.L.T. 431^199 Ind. Gas. 56S. 

— — S. i9— *Co*heir8 . 

An acknowledgment of liability by some only of tlic 
heirs of a mortgagor against whom a decree for sale 
on the basis of a mortgage has been passed docs not 
operate to save limitation as against the other heirs 
of the mortgagor. What the Court has to see is the 
relation which subsists between the various persons at 
the time when the acknowledgment is made 
or^ the payment is made and not the relation which 
existed at the time of the original transaction. 
If) at the time when the acknowledgment is 
made or the payment is made, there arc more than 
one person in existence who stand in relationship to 
each other as joint contractors, partners, executors or 
mortgagors, than the acknowledgment or payment 
made by one would save limitation as against tiiat 
person and would be of no avail against the others. 
(1936) A.L.J. ii 4 o=A.I.R. 1936 All. 82D«I.L.R. 
(1937) All. 272=1936 A.W K. 996=166 Ind. Gas. 
106 (F.B.). 

Overrules— Atl.R. igi8 AIL 61=47 Ind. Gas. 845* 

4 (d.) Aathority to acknowledge ^^ourt of wards. 

' S. ig — Court of wards — Power of local aotlio* 
rides to act as agents on its behalf. 

Obiter — Generally speaking, the local authorities 
have wide powers to act as agents on behalf of the 
Court of Wards. 47 P.L.R. I74=A.I.R. 1945 Lah. 210. 

— — S«. ig, 2o-'*<k>art of wards — Manager’® state* 
ment in circamstances of the case, whether 
amoaoted to acknowledgment — Collector's letter^ 
held did amount to acknowledgment and saved 
limitadoa. 

The plaintiflT was born on October 10, 1909- The 
defendant’s father had executed a mortgage in favour 
of the plaintifF^s father on July 22, 1907* The defen- 
dant’s father died in 1908 and the plaintiff’s father died 
on January 19, 1911. On attaining majority on 

October 10, 1930, the plaintiff filed a suit on October 
*933; payments towards tlie mortgage %verc ludc 
in the years 1916 and 1920. But they were neither 
made towards interests as such nor did the fact of the 


payment appear in the bandwriting of the pcrion 
making them. After ♦fraiping of the issues in the suil| 
a clerk in the Collector’s office produced on summons, 
the record of the Court of Wards pertaining to the 
defendant’s properly which was under its superinten- 
dence, during the years 1909 and igrs. During the 
course of the suit, the Collector informed the Gourl 
that ihc record was confidential and claimed privilege 
and requested the Court to decide the matter and 
leturn the papers. The Court, without taking any 
notice of the request, allowed the parties to take cerU- 
fi'^d copies of the papers in the record, which, among 
other things, consisted of (i) report by the manager, 
appointed under the Court of Wards Act, of the 
dcf^endani’s estate to the Collector, dated October 18, 
1910, regarding defendant’s debts; (2) Collector's 
letter to the plaintiff's father, dated October 
referring to the mortgage-deed and asking whether be 
was prepared to take eight annas in a rupee of wc 
mortgage debt in full satisfaction of the claim; ( 3 / * 
statement by the manager of the defendant’s estate, 
dated May 12, igti, addressed to the CoUecter givt^ 
names of creditors of the defendant together with dc 
due to them and the amoimts of interest calcuUW 
and due up to that date, the suit mortgage bei^ 
specified therein with principal and interest 
heading of amount of debt; and (4) Collector’s repo 
to the Commissioner, dated June 9, !9ii,baicdon 
manager’s report of May 12, tgti: 

Held, that the payments made by the 
not save limitation cither under S. 19 or S. 2 o, Lmiita 
Act. 

Held, furiher that tbc letter of the 
addicssed to the plaintiff’s father and dated CX 
22, 1910, did not extend the period ^^J*®^’**.* ,1,- 

favour of the plainriffas it was addressed dunng m 

life-time of the latter. 


Held, (i) (Per Sen, J.) that the 

nl of May 12, igit, was a statemMt 

horised agent within the meaning of S. 19 ^ ^ 

latisficd all other requirements of S. 

litation. 

2) (Per Wassoodew, J.) that the sutement couW 
the accepted as such for purposes of 5 . I 9 « 

Held, that the Collector’s letter to the 
June 9, 1911, mentioning the ® the 

mortgage bonds included an ®t^ltnowledgm ^--1, 
bt and consequently, a suit filed withm Hme. 

the plaintiff’s attaining majority was 
I.R. 1939 Bom. 237=41 Bom L.K- 39* — * 3 


i. 19 — Ck>ort of wairds. 

Where the Court of Wards is in Je. the 

properly of the executant of a duly 

Collector in charge of the Court of Wai^ ouroose of 
authorised agent of the executant for the 
making an acknowledgment withm the m 
S. ig of the Limitation Act. A.I.R* * 93 ®_^i: /.mS) 
(i938)A.L.J. 252=1938 A.W.R. 

^ 1 . 363=175 Ind. Gas. 556 (F.B.). ^ 

S, 19— Held, on construction that the 

l>y the officer acting under the Deputy Comm 
Special Manager of the Court of Wards ^ but 

eiter under the orders of the Sp^al M 
oitialled by head clerk and signed by ***, ,. .^^iT s 
:onstituted valid acknowledgment of we p 
: laim by the Court of Wards as duly authon^ 

>f the defendant, and the limitation for we _ 

aved under S. ig. 1936 O.W.N. ^ 7 ^^^ 

>udh 26=13 Luck. 531 = 165 Ind. Cas. 309 * 
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S. 10 — Letter of offer by Gollector-^Bombay 

Court of wards Act (1905), S. 16. 

The proviso to S. 16 of the Bombay Court of Wards 
Act doe* not prevent the claimant from using the letter 
of offer by the Collector as acknowledgment to start a 
fresh period of limitation under S. 19, Limitation Act. 
^ough the offer made by Collector cannot by proved 
in a suit by the claimant if he does not accept the offer. 
32 Boro. L.R. 943=58 Ind. Cas. 319. 

S. iQ — Aathority to acknowledge — Court 

Court of Wards has power to give an acknowledg- 
ment so as to give a new period of limitation. 43 
Cal. 211 = 34 Ind. Cas. 205. 

S. 19 — Authority to acknowledge — Court of 

Wards ^Collector. 

The Court of Wards as well as the Collector as 
agent of Court of Wards can make acknowledgment 
to extend the limitation against minor. But it is 
doubtful whether a sarabarahkar or manager can 
admit such fresh liability. 34 Mad 23t»=8 M.L.T. 
I05=(j9io) M.W.N. 453 — 20 M.L.J. 808 = 6 Ind. 
Cas. 407. 


4. (d) Authority to acknowledge— Guardian. 


Sa. 19 and ax— Acknowledgment by de facto 

gnardlan of minor debtor — Validity. 

It is evident from S. 21 (i) of the Limitation Act that 
only a lawful guardian or manager can sign an acknow- 
ledgment for purposes of S. ig, or in their absence an 
agent duly authorised either by lawful guardian or by 
the manager. Accordingly an acknowledgment signed 
by a de facto guardian of a minor debtor docs not 
fulfil the requirements of S. ig read with S* 2: (1) of 
the Act. I.L.R. (1947) Nag. 7to=A.I.R. 1948 Nag. 

293=1947 N.L.J. 405. 


—8. 19 — De facto guardian. 

The de facto guardian (paternal aunt) of a Hindu 
minor executed a mortgage purporting to act on behalf 
of the minor but without any legal authority to do so ; 

Held, that the circumstances did not justify any 
inference that the de facto guardian was acting as die 
agent of minor 10 as to save limitation. A.I.R. 1943 
Bom. 386=45 Bom. L.R. 740=1. L.R. (1943) Bom. 486 
=310 Ind. Cas. 532. 


&. 19 — De facto gnardlan. 

The expreuion ** de facto guardian " meant and 
implies a person who is not a legal or lawful guardian 
but merely in fact perfornu the functions of a guardian. 
The aq)ression " agent duly authorised*' in Ss. 19 and 
2o, Limitation Act does not, therefore, include a de 
&eto guardian in view of S. 31. A.LR* 1943 Bom. 

f 8t=^ Boro. ImR. 74o=LL,R. (>943) Bom. 486=210 
od. Cas. 38a. 

— '8. 19 — De facto goardlaB. 

A de facto guardian of a Hindu minor has no power 
to kem a debt alive against the minor. 24 M.LJ. 428, 
Diss. from. 108 Ind. Gas. 539=1927 M.W.N. 356= 
A.IJL 1928 Mad. 226. 



xg, ax Owardlan do f acto Mah o a e dan 


A Mahomedan mother cannot made a valid acknow- 
ledgment on bt^alf of her minor son, not being the 
auaraan of hb property under Mahomedan law. 61 
rX-R. 1917=149 P.W«R* i9i7S4a lad. Om. 17* 


•Ss. 19, 21 — Guardian. 

Held, on facts that the execution application upon the 
personal decrees was within limitation as the written 
statement filed by the mother on behalf of her minor 
sons amo^ted to ^ acknowledgment of the decretal 
h A.I.R. 1939 Gal. 399^I L.R. (loqq) 2 Cal 3'3 = 
69 C.L.j. 543 = 43 C.W.N. 604=187 Ind. Cas. 83i.^ 

S. z9 — Guardian. 


Uliere a guardian has authority to borrow on behalf 
of the minor, he can well be invested with authority to 
k<;cp also the debt alive by acknowledgment. AIR 
•939 Mad. 414 = 49 L.W. 207 = (i93q) I ML 1 — 

(1939) M.W.N. 555 = 184 Ind. Cas 735. 

i?l’ ?*— Acknowledgment by guardian 

on behalf of minor. 


A guardian of a mim r cannot acknowledge liabilities in 
respect of any debt due from a minor so as to extend 
the period of limitation against the minor in accordance 
with Ss. 19 and 20 unless it was shown that the 
Guardian’s Act was for the protection or benefit of the 
minor’s property. 10 O.W.N. i88 = A.I,R. 1933 Oudh 
132^145 Ind. Cas. 180. 

Ss. 19 aud 21— Payment by lawful guardian with. 

out permission of Court as required cannot save limita- 
tion. 1932 M.W.N. 1193. 

Ss. 19 and 20 — Authority to acknowledso— 

Guardian — Powers of. ^ 


A guardian cannot renew or acknowledge a debt 
unless it is for the benefit of the minor or unless the 
document appointing him guardian exprcisly gives him 
such power. 1917 M.W.N. 744 = 22 M.L.T. 380=6 
L.W. 640 = 43 Ind. Cas. 865. [See also 41 Mad. <t6i 
= 34 M.L.J. 38* =45 lod. Cas. 900. ] 

S. 19, Expl. II— Acknowledgment— Natural 

guardian — Computation of limitation— Fresh 

start. 


Held by Banerji and Richards, JJ. (Stanley, G. J., 
dissenting) that when a natural guardian acknow- 
ledges a debt, such acknowledgment is by an agent 
duly authorized in lliis behalf within the meaning of 
S. 19 and gives fresh start for the computation of 
limitation against the minor. 26 A. 598, not foil. 

Held, by Stanley, G, J. — that the relation between a 
guardian and a ward is not that of an agent to a 
principal but that of a trustee to a cestni que 
trust. A guardian it not competent to acknowledge 
a debt due from a minor so as to give a fresh start 
to the computation of limitation. The difference 
between the manager of a Hindu family and a 
natural guardian of a minor pointed out. 1906 A.W.N. 

• 75 = 5 A. L. J. 375=30 A. 422 (F. B.). Also 37 G. 
461 = 11 C.L.J. 484=14 C.W.N. 741 =5 Ind. Cas. 484. 

■ Ss. 19, ao — "Agent duly authorised’’ — Guardian 
and minor — Payment of interest or acknowledpnent 
of debt by mother as guardian on behalf of minor 
sons. 130.292,208. 61, appr. 16 M. 456, diss. ffom. 
1904 A.W.N. *37 = 1 A.L.J. 302 = 26 A. 598, 


19 — Gnardiais and Ward — Ackaowlcdgmant 
of guaxdlasi or recaiver— Paymeat of iatorest or 
part pajpaant of priacipa]. 

outer; Par Bbasbyam Alyai^ar, J. For 
the purpose of giving a^ fresh starting point for 

coeaputing the period of limitation, payment of interest 
or 7^ pajmest of principal by a receiver or guar- 
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fliari mav sian<l on a difl'frt-nt footing from an acknow- 
Irdqmcnt oi liability tiiadr bv liim. i'ino3J 14 M.L.J. 
»4=27 M 243 (I'. H. . 

Ss. 19, 20, Expl. II — Acknowledgment — Part- 

payment — Guardian — Ward’s benefit. 

A guar<iian appoiincd vindcr tlie Guardians and 
Wards Aci can sign an a(;kn«.\vlc(igment of liability or 
make a pai t-paynient of princip.d «> as to extend the 
p'‘riod ol liinitatiun against the minor, provided the 
act wa.-. lor the pi oic-t lion t'r IxTielit <if the ward’s 
property. (1901' 3 Ibnn. I.,.R.8i7 -26 IJom. 22i.See 
also 4 bom. [..K. 812. 

4. (c Authority to acknowledge — Joint Hindu 

tamily. 

S. 19— Acknowledgment of debt — Authority 
of manager of joint family. 

A manager of a joint family bas general authority 
to keep alive by acknowledgment a debt which is not 
yet statue barred. Hut the acknowledgment must be 
such as to satisfy the conditions of S. i9, Limitation 
Act. It must be in writing and it must be signed. 
77 I. A. 22=-29 Pat. 273 = 1950 .A.L.J. 130=63 L.W. 
150=16 Cut. L.T. 4 i = iQ 50 A.W.R. 200=52 Bom. 
L R. 466=A.I.R. tgSo P.C. i5’=(i95o) > M.L.J. 289 
(PC.). 

S. 19— Hindu joint family— Pro.note executed 

by fatlier and son —Statement of family liabilities 
including pro-note prepared by son on behalf of 
himself and his father and initialled by father on 
behalf of himself and as agent of son, as acknow- 
ledgment of its correctness — Pro-note subsequen- 
tly endorsed by payee to plaintiff— Suit by plaintiff on 
pro-note against son on death of father. 

Held, (i) that the statement of liabilities amounted 
to an acknowledgment of liability within the meaning of 
S. 19, Lira. Act. 

(ii) that the writing of the initials by the father on 
the statement of liabilities constituted a full compliance 
with the requirements of S. i9; 

(iii) that since it was in evidence that the father 
had signed the statement on behalf of himself and as 
agent of his son, tlie acknowledgment extended limita- 
tion against the son as well; 

(iv) that the plaintiff was entitled to recover the 
amount due under the pro-note. 55 L.W. 398=1942 
M.W.N. 532=A.LR. 1942 Mad. 68o=I.L.R. (194*) 
Mad. 927 = {i942) 2 M.L.J. 242 = 206 Ind. Cas. 583* 

Overrules — A.I.R. 1926 Mad. 827=96 Ind. Cas. 700, 

S. 19 — Joint Mitakshara family — Borrowing of 

loan by father who is karta for his personal 
needs — Acknowledgment by him — ^Effect. 

A written acknowledgment by the father^ who is ^e 
karta or a part payment endorse and signed by him 
would not keep alive the liability of his sons and grand- 
sons imposed by law and extend the period of limitation. 
Such an act of the father ^vouId keep the loan alive 
against him only. A.I.R. 1940 Cal. 137=7® C.L.J. 20I 
=44 C.W.N. 299=186 Ind. Cas. 891. 

— — S. 19 — Authority to acknowledge — homager— 
Joint- Hindu family. 

Manager, an agent — Could not acknowledge under 
Lim. Act of 1859. 107 Ind. Cas. ' 6o=29^Bom. L.R. 
]^63=A.ItR, 1928 BonL.aS. . — . 


S. 19 — Father can bind by acknowledgment. 

TliefaiJier in a joint Hindu family is an agent duly 
authorised to acknowledge a debt binding on the family 
so as to extend the period of limitation. 86 Ind. Cas. 
693 = 12 O.L.J. ii 4=A.I.R. 1925 Oudh 394. 

Ss. 19 and 20 — Manager of joint Hinda 

family — Acknowledgment or payment by mana- 
ger — Payment by an agent through bis servant — 
Payment for principal. 

An acknowledgment by the manager of a Hindu 
joint family cannot extend the period of limitation as 
against other members of the family who are also 
parties to the original contract. 25(Mad. 220 (F.B0> 
Foil. Where the son writes and attests a mortgage- 
<lecd executed by the father in which part of the con- 
sideration is the payment towards a promisspry note 
signed by both of them and the mortgagee pays the 
money to the creditor under the promissory note: 

Held, that the son must be deemed to have authorised 
his father to make tlic payment and acknowledgment 
and that time was saved as against him also. lO L.W. 

466=(i9t9) M.W'.N. 797=54 Ind. Cas. 318- 

- S. 19 — Authority to acknowledge — Managrr 
of Joint Hindu fandly. 

A managing member of a joint Hindu family who 
executed a promissory note on behalf of himself and 
his brothers has no authority to renew it after he 
ceases to be the manager of the family and an acknot^ 
ledgment by him will not bind the other members of 
the family, so as to save limitation against them. 3® 
Ind. Cas. 997 (Mad.). 

S. 19 — Authority to acknowledge — Karta of 

Joint Hindu family— Acknowledgment by. 

A Karta of a joint Hindu family is an agent 
rised to make acknowledgment under S. 19 of the Id^* 
of a debt not contracted for illeg4l or immoral purposes, 
19 C.W.N. 8^=31 Ind. Cas. 30. 

S. 19 — Authority to acknowledge— Karta of 

Hindu family. 

An acknowledgment by the Karta of a Hindu fatnily 
would not be sufficient to keep the debt alive u » 
debt was contracted not for a family purpose hut i 
securing a particular sum of money. 25 M. 220, loi • 
26 Ind. Gas. 511. (Cal.). 

— S. 19 — Authority to acknowledge — 

of a joint Hindu famUy— Whether binde other 

members. 

4 

An acknowledgment of a debt made 
by the manager of a joint Hindu family, bin™ om 
members of the family. 36 AH. 264=12 AX.J. 374 
23 Ind. Cas. 428. 

— — Se. 19 and ao — Authority to acknowIedgO"“ 
Manager of joint Hindu family. 

The manager of a joint Hindu lamily, » •**. *^^ 
duly authorised witlun the meaning of S. 20, ne n 
power to aclmo^vledge and to pay interest as j 

as to save limitation. Part payment operates to . 
limitation agsunst all persons liable to pay the debt, an 
not only against the person actually paying, *5 

latter is a manager of a joint Hindu family. 37 4 

= xi C.L.J. 484=14 C.W.N. 74t=5 Ind* ^ai. 484- 

— S. 19— By manager of Hindu family. See *5. 
M. 22Q« . 
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~“S. 19 — Hindu joint family — Father, if can ac- 
knowledge barred debt so as to keep it alive. 

A father has no right to acknowledge a brn id d< bt so 
as to keep it alive agaimi his son. He has no right to 
validate an acknowledgment unauthoriscdly made bv an 
agent by ratifying it and keep the debt alive. A.I.R. 
1941 Mad. 6=5t L.W. 453 =(i 94 o) 2 M.L.j. 726- i<)5 
Ind. Cas. 329. 

S. 19 — Acknowledgment of barred debt — 
Manager bound but not others. 

A Hindu Manager can bind himself in an arknou- 
ledgment of a time-barred debt but he cannot biiul his 
co-parceners. 82 Ind. Cas. 96 — 5 l.ah. 317- A. I. R. 1924 
Lah. 611. 

““S. 19 — Hindu joint family — Signing of schedule 
in insolvency proceedings. 

Per Full Bench. — The signing of the schedule in 
insolvency proceedings by the insolvent constitutes an 
acknowledgment within the meaning of S. iq. Limitation 
Act. The acknowledgment is, however, a purely 
personal matter, and where the insolvent is a Hindu 
father, be cannot be treated as being the agent of his 
sons. A.I.R. 1941 Mad. 772={i94i) 2 M.L.I. 311 = 
54 L.W. 186=1941 M.W.N. 704=1.1. R. (1042) Mad. 
95=>97 Ind. Cas. 199 (F.B). 

■ " S. 19 — Authority to acknowlcdga- Brothers — 
Younger brother cannot bind elder— Father binds 
by acknowledgment minor son. 

Where there was no evidence to show that the 
younger brother had been authorised by his brother or 
his minor nephews to make an acknowledgment, 

Held, his acknowledgment is not binding on his 
brother or his nephews and S. i<j cannot help the 
plaintiff against them inasmuch as they did not deprive 
their title or liability through the acknowledger. But 
minor son of the acknowledger tlcrives his liability 
through his father and an acknowledgment by the fatlier 
and must be held to be binding on him. 71 Ind. Cas. 
737 *=A.I.R. 1923 Lah. 135. 

4 * (f) Authority to acknowledge — Limited owner. 


~-S. 19— Authority to acknowledge- Widow- 
Effect on reversiOner-Effect of acknowledgmenV. 

An acknowledgment made by the widow does not 
extend the period of limitation as agamsi the reversioner 
uiidfi S. 19. as a reversioner under the Hin.h, 
does not derive his title from the widow “of" he l^lt 
m.ale owner. 32 Ml. 33^ 6 A.L.J. 931 =3 Ind. Ca. 725! 

— -S 19.. Sch. II, Arts 120, 1 ‘ 18 -Acknowledcment— 
Widow in possession of husband’s estates-^ver 
sioner not bound— General Clauses Act S ^ 
Suspension of limitation by fusion of the intere^ 
of mortgagor and mortgagee. 

tlcrive Id. title from a female 
heir holding a limited interest. An acknowledgment by 
such a female heir of the lighl of redemption of the 
mortgagor of an estate subject to mortgage is not an 
act done for the benefit of th«- estate. A reversioner 
therefore, is not bound by such acknowledgment, The act 
docs not bind the estate. The imle of res judicata bv 
wluchadeciec fairly and properly obtained against a 
widow IS binding on the reversioner docs not apply to 
an acknowledgment by the widow. An acknowledgment 
of liability only extends the period of limitation for the 
institution of suit and dors not confer title to pronertv 
A suit based upon an acknowledgment made when Act 
14 of 1859 was m operation, but which was instituted 
when the Act of 1877 had come into force, is governed 

A I"”')?'*®? Act. S. 6, General Clauses 

Act of 1868, do^s not apply inasmuch as the acknow- 
ledgment, the bas-s of the suit, is not a thing done in 

pursuance of any legislature. Consequently under S iQ 
of Act 15 of 1877 the suit would be barred, the rever- 
sioners not deriving utlc from the widow who had made 
the acknowledgment, Art. 120. Sch. II. Limitation 
Act, 1877, doc. not apply in that the mortgagor having 
acquired the widow-morigagce’s limited interest, there 
was not cornpli le fusion of interest. (1909) 6 A.L.J. 
931 =3 Ind. Cas. 725=32 A. 33. 


—8. 19 — Hindu widow — Amendment in 19*7. 

After the amendment of S. 19, in 1927, a Hindu 
widow can, by acknowledgment save a debt from limi, 
lation and (his acknowledgment is binding upon the 
rcveriionere. A.I.R. 1037 Pat. 40=17 P.L.T. 780=3 
B. R. 183=16 Pat. 45= 166 Ind. Cas. 555. 

8. >9'— Hindu widow. 

An acknowledgment by a Hindu widow is not oper- 
ative againit the reversioners. 66 Ind. Cas. 333=A.I.U. 

1935 GaL 862 . 

— “ 8 . 19— Female hclf* — Treapaieer. 

, As against a reversioner the acknowledgment by a 
litnUed female heir of mortgage debt, or a renewal of 
the mortgage by a trespasser, cannot extend the period 
oflimiuuon. 35 All. 227 (P.C.), Foil. 8a Ind. Cas. 
*o 59 "A.I.R. 1925 Nag. 207. 

““~”8« 19— Anthorlty to acknowledge— Limited 
T ttfleiii of on reveratoner. 

An ackiMwledginent of liability by a Hindu woman 
in possession, for her limited interest, of tbe ritate of 
her husband or father, wilt not extend tbe period of 
limitation as against tbe reversioners. Tbe reversioners 
do not claim uUc through the limited owner within tbe 
KcUon. 95 AIL «a7«>40 LA, 74*35 M. L.J. 


4 (g) Authority to acknowledge — Partner. 

Ss. 19, 21 — Acknowledgment by partner in 

going mercantile concern. 

In a going mercantile concern, a partner has an implied 
authority to make an acknowledgment on behalf of the 
others partners and this is a sufficient to save limitation 
in spite of the provisions of S. 21, Limitation Act. 

It is more so, when the acknowledging partner was 
throughout acting on behalf of tbe firm and made 
acknowledgments from time to time. A.I.R. 1939 Lali, 
397 = 41 P.L.R. 90=184 Ind. Cas. 734. 

S. 19— Acknowledgment by partner. 

Where an endorirfrinent is made and signed by one of 
the partners iu the ordinary course of business with the 
implied coruent of other partners, he does so with 
authority and the endorsemcDi is sufficient to save limi- 
tation. Direct evidence of authority to acknowledge is 
not neccsiar>'. A.I.R. 1935 Lah. 559=158 Ind. Cas. 
260* 

Sa. 19 and as (a)— Authority to acknowledge 

Partnerahlp — Evidence of expreee authority* if 
necceaary. 

Direct eWdrnce of a specific authority by a co-con- 
tractor or partner to mske acknowledgmrnts or 
paymcDU saving limitation 00 bU behalf, ii unneccMry 
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and such an authority can be inferred from circumst* 
ances. ^fad. 427=34 M.L.J. 373 = 23 M.L.T. 261 = 
(1918) M. W. N. 285 = 7 L. W. 552 = 46 Ind. 
Cas. 18 (F.B.). 


S. 19 — Partnership dissolved — Acknowledge 

ment by one partner authorised to ooUect or pay 
debts. 

In the absence of express evidence of authority an 
acknowledgment of a partnership debt by an ex-partner, 
after the dissolution of partnership is not binding, on any 
cx-partner other than the one making it. Where how- 
ever an ex-partner is authorised to collect the Out- 
standings and pay ail debts of the partnership, such 
authority includes the lesser power of acknowledging 
debts. 18 M.L.T. 273 = (i9t5) M.W.N. 722=2 L. W. 
823=30 Ind. Gas. 675. 


— "“Ss. 19 and 20 — Payment or acknowledgment 
by one partner, how far binding on others. 

1 o render one of several partners liable by reason of 
a written payment or acknowledgment by another, it is 
not enough to show that the payment was an act neces- 
sary for the>artncrship. Authority to act on behalf of the 
other partners cannot be presumed but must be proved. 
32 M. 421 ; 35 M. 142, Foil. 37 Mad. 146=25 M.L J. 
50*— 2 1 Ind. Cat. 634- [This 11 no longer correct. Soo 
41 Mad. 427=45 Ind. Cat. 18.]. 

- Sa. I 9 > a® a* — Partners — Acknowledgment 

by one partner, how far binding on others — 
Implied authority. 

There is no implied authority vested in one partner, 
to acknowledge a partnership debt so as to bind the 
other from the mere fact that the former is actually in 
management of the business; there should be an express 
authority to do so which should be clear and imequi- 
vocal. 35 Mad i42 = (i9ii) i M.W.N. 347=9 M.L.T. 
473—11 Ind. Gas. 332. [IDissenie d from 41 Mad. 
427=34 M.L J. 373=45 Ind- Cas. tO.]. 


— S. 19 — Anthority to acknowledge — Partner 
Managing partner. 


To say that the rntmaging partner of a firm must 
have an express authority from every partner to give a 
valid acknowledgment of debt is to place a very narrow 
construction on S. 19 of the Limitation Act and to 
open the door to very serious fraud. Such is not the 
law. 32 All. 51=6 A.L.J. 953=4 Ind. Cas. 708. 


S. 19 — Acknowledgment by one partner. 


A partner may acknowledge liability on behalf of 
himself his partners but unless he clearly acknow- 
ledps liability on behalf of oihen the acknowledgment 
will avail against him only, (1901) 3 Bom. L.R. 144. 


— --S. 19 — Partner-— Acknowledgment after dis- 
solution— When binds firm. 


Acknowledgment by a partner after the dissolution of 
the firm binds the firm if the creditor had no notice of 
the dissolution. ii8 Ind. Cas. a29=A.I.R. 1929 Lah. 
266. 


“■ — S. 19 — Acknowlcdlgment by one of partners — 
Partnership— Dissoladon^Creditor l^orant of. 

^ acknowledgment taken from one of the partners 
in Ignorance of a dissolution of the parmership of which 
no notiM was given to the creditor, will save limitation 
just as if the partnership was not dissolved and the 
mutu^ agency between the partners still subsisted. 

C1901) 3 Bom. L.R. 484“a6 Bom. 4a. 


S. 19 — Anthority to acknowledge — Partner. 

A partner of a money lending business, which is brin g 
wound up has no authority to ^ve an acknowledgment 
for a subsbting debt so as to bind the firm. L.B.R. 
363=9 Bur. L.T. 239=36 Ind. Cas. 225. 

Ss. 19 and 2 i — Anthority to acknowledgo 

partnership~AcknowIedgment by insolvent part* 
ner, effect of. 

An acknowled^ent by a partner in accordance with 
statutory provisions, and not in the ordinary coune 
of business, is not one made under authority of the 
other partners or on their behalf. Admissiem of liabi- 
lity by a partner in his insolvency schedule docs not bind 
the other partners. 36 Ind. Cas. 389 (Mad.). 


4 (b). Anthority to acknowledge— Principal 

and Surety. 

S. 19 — Principal and surety. 

An acknowledgment by the principal debtor does not 
save limitation against the surety, unless it is shown that 
the latter allowed himself to be represented by the person 
who made the payment. This principle applies to the 
continuing guarantee also. The surety cannot be called 
on to pay a time-barred debt. A.T.R. 1939 Nag. 31 = 
>939 N.L.J. 8o=I.L.R. (1941) Nag. 4i5=>79 
77«- 

S. 19 — Principal and snrety. 

An acknowledgment by the prineipal debtor doa not 
save limitation against the surety unless it issbotm that 
the latter allowed himself to be represented 
person who made the payment. 33 
1931 Lah. 691 = 13 L. 240=132 Ind. Cas. 590. 

4 (i). Authority to acknoi^sdge— Other cases. 

S. 19, ao — Deposition of party a d mitti n g 1 ^ 

bility for claim r^aced to writing and signed ny 
judge— Jndge, if agent. 

Explanation a to S. i9, Limitation Act meatf not 
Only that the agent must be duly authorised to sign the 
document in question but that he must be authorised to 
sign for the purpose which the section contemplates, ms* 
if to say, he must be authorised to sign on behalf 01 
the person sought to be made liable for the purpme ol 
acknowledging liability. The authorisation nM not 
necessarily be direct. It can be implied, as for in i ty ce 
from the nature of the employment, but the aulhorisaMO, 
whether it be express or implied, must be to acknowledge 
the liability in question and not merely to sign ^e 
ment. Though a Judge of a Court is authorised, aw 
indeed required by law, to sign the statements which he 
records, he is authorised to do so for the purp®*® ®I 
thenticating the depositions and not for the purpose of oo* 
knowledging liability. 1940 N.L-J. 445—A.I.R. *94® 
Nag. 354=I.LJI. (1942) Nag. 162=193 Ind. Cas. 401- 

— S. s^— Oonrt— DefcadaiiPo dmoritloa in iy^ 
veacy proceedlnga algited by cleris n ndcr Clril 
P.a, 0 . 18, R. 5 (Rung.)— Iff emn be used w an n«* 
knowledgmeat within S. X 9 , Limitation Act. 

In a suit on a pro-note, a deposition by the defendmt ^ 
made in an insolvency proceeding to the efftetth** * 
borrowed Rs. 600 from the pUintin on a promissory note* 
and recorded under Civil P.C., O. 18, R. 5, (Rango®^ 
win sought by the plaintiff to save li^tation by 
acknowledgment under S. ig, on the ground that the 
clok who signed the certi&ate at the end of the depo* 
sition was the agent of the defendant for the purpose 
of making such acknowledgiBent of iiriebtedncM: 
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Hdd, that oeither the Judge nor the clerk* who signed 
the certificate at the end of the deposition in the insol- 
vency case, had any authority, either derived from the 
defendant himself or by reason of any duty cast upon 
them by law to make an acknowledgment of indebtedness 
on his behalf. In order that there should be an acknow- 
ledgment within the meaning of S. 19, it must in the 
form of a writing which has been signed either by the 
debtor or by some person duly appointed as his agent 
in that behalf, acknowledging the correctness of tlic 
statement contained in the writing. In this case, there 
was no such signature by the debtor or by any other 
such person. 12 R. 6io=A.I.R. 1934 Rang. 282 = 
153 Ind. Cas. gSy. 

S. x 9 — DeposiCion — Not signed by the defen- 
dant or his agent. 

A deposition made by the defendant in another case 
which was not signed by him or his duly authorised agent 
does not comtilue a valid acknowledgment. i 84 P.W.R. 
i 9 ii, foil. 34 P.R. i9i 8**45 Ind. Cag. 99. 

— S. 19 — Deposition in previous suit of defen- 
dant acknowledging liability— Co-mortgagor has no 
authoidty as such to acknowledge on behalf of a 
mortgagor— Manager’s acknowledgment not 
enongh where previous dealings had been with all 
the members of the undivided family. 

By a deed dated 4th August, 1882, three defendants 
mortgaged certain immoveable' property. On i6th April, 
1885 the mortgagors executed a written acknowledgment 
of their liability in respect of that advance. Plaintiff 
sued on 21st April, 1897 to recover the amount, and, in 
default of payment thereof, for sale of the mortgaged 
property. The first defendant had deposed in a previous 
suit that hii estate was under mortgage; 


H*W, (i) The suit was not barred against the first 
defendant. For S. 19 the acknowledgment, if it is to be 
effiKtive as saving the bar of limitation, must, on the face 
of it, purport to be that of an existing liability. But the 
imme of the creditor, and the identity of the debt may 
be proved by parol evidence. 16 M. 366 ; 5 M.H.C.R. 
320,^ foil. (2) Xhe acknowledgment by a co.mortgagor 
wont save the bar of limitation against the other mori- 
gagori. An agency within the meaning of the Expla- 
rmtioD 2 to S. 19 cannot be inferred from the mere fact 
that the person ma l -ln g the acknowledgment is a joint 
®®oti’actor. (3) The acknowledgment by manager of an 
undivided family won’t save the bar of limitation, if the 
erwtor deals with all the members of the family as co- 
wugon, and enters into a transaction. There may, 
however, be cases in which that circumstance, vl*., lus 
uianagership coupled with the conduct of the joint con- 
tractors, may warrant the conclusion that as a matter of 
11^ the msmaging member was duly authorised to make 
tu acknowled^ent on behalf of all. (4) In this case 
the mortgage sued upon was assigned by way of sub- 
mortgage with concurrence the defendants — the roort- 
gagprs — and the plaintiff redeemed the sub-mortgage on 
■gth April, 1697, and it was contended that time should 
he reckonra mm that date. But the contention was 

overruled. (1901) 25 M. 220 (F.B.). 

on factt,that the Court in recordmg pay- 
ment of Rs. 50 as ‘huknitted,” was not making an ad- 
‘uiadon within meaning S. on behalf of the judgment- 
tlebtor. It was merely recording an admission made by 
the Judguent-debior or somebody appearing on his bebalr 
lu MV event, this admission uving be» made more 
than tnrec years after the decree did not save limitation. 

A.lJt IM7 Mad. 760— 1937 M.W.N. 333'-t74 

Qu. iB. 


S. 19— Mukhtar given authority to look after 
case work only. 

It cannot be assumed that a Mukhtar-i-am or 
general .agent ha? power to acknowledge liability within 
the meaning of S. i 9 and such a liability can only be 
fastened upon ih^e principal by a person duly autliorised 
in this beha f, that is to say, who has been given autho- 

acknowledgment of liability. 


- — S. 19— Where a purohis signed by a Pleader in 
the course of a suit contains a statement of liability it 
IS binding on the client as an acknowledgment of Uabuitv 
under S. 19, Limitation Act. 36 Bom. L.R. 224 .=a T r> 
1934 Bom. 186=151 Ind. Cas. 376. ^ 

Ss. 19, 21— Authority of agent need not be 


express 


Sections 19 and 21, do not contemplate that the 
authority of an agent must in every case be an 
expres'- authority. 

Where die Vakil appointed by the guardian of a minor 
for making an application to the Court for appoint- 
ment as guardian made an acknowledgment of a debt 
due by the minor in the application: 

Held, that the acknowledgment was valid and biadinR 
on the minor even though the Vakil had no exprew 
authority to make any auch acknowledgment. A.I.R. 
1931 All. 398=133 Ind. Cas. 155. 

S. *9— Mnkhtariam— Must be specially 

authorised to acknowledge. 

A Mukhtariam has no power to acknowledge liabi- 
lities within the meaning of S. 19 of the Indian Limi- 
tation Act. Such a liability can only be fastened upon 
the principal by a person duly authorised in this behalf, 
that is, who has been given authority to make such an 
acknowledgment of liability. 66 Ind. Cas. 394=44 All. 
546=20 A.L.J. 359=A.I.R. 1922 All. 230. 

S. 19— Official Assignee. 

An arkiiowledgment by the Official Assignee of a debt 
due by the insolvent is not an acknowledgment made by 
an agent duly authorised on behalf of the insolvent 
which takes the case out of the Limitation Act. 35 
Bc3m. L.R. 12=58 B. 505=A.I.R. 1933 Bom. 91=143 
liid. Cas. 698. 


S. 19 — Husband and wife. 

A wife hag an implied authority to pledge the credit 
of her husband for neccfsaries and this implied authority 
is not taken away or diminished by reason of her 
husband’s insanity. But it is a limited authority and 
limited only to nccessariei. 

The executant of a promissory note became iruane 
and his wife put in a petition to get herself appointed 
guardian, in which she acknowledged the promissory 
note. Her petition was allowed but she never fumiihed 
security and was in fact not appointed guardian. It 
also appeared that the wife was managing the 
husband's business after he became insane. In a suit 
on (he promissory note : 


Held, that the vrife was not an agent duly authorised, 
wiiliin the rneaning of S. 19, and the acknowledgxneat 
of the promissory note could not give a fresh starting 
point for the running of limitation. (1933) M.W.N. 
365-A.I.R. 1933 Mad. 686-38 L.W. 321=65 M.L.J, 
335=56 M. 964-146 Ind. Cas. 49. ^ ^ J 

—8. i9 — P reaideat of Committee. 

Where the President of a Committee is authorised to 
purchase goods, he has equal authority to acknowledge 
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authority need not be express. 37 L.W. 429= 
A.I.R. 1933 Mad. 332=144 Ind.Ca<:. 784. 

“S. i 9 ->-Pre*emptor and vendee'. 

A pre-emptor does not derive his title through the 
vendee within the meaning of S. 19, so as to make 
an acknowledgment of the vendee made in his vvTitlcn 
statement filed afier the claim for prc«emplion has been 
brought, an acknowledgment of his prcdcrcssor-in»titlc 
binding upon the pre-cmpior. (1932) A.K.J. 898 = 
A.I.R. 1932 All, 700=54 A. 1023 = 143 Ind. Cas. 41. 

— — S. 19 — Administrator — Acknowledgment 
before obtaining letter of administration— Effect. 

An acknowledgment of liability professed to be made 

on behalf of a deceased’s estate by a person whose 

power to make the acknowledgment solely depends 

upon his being the administrator of the deceased is 

not made effectual by his siii sequently obtaining 

letters of administration. 122 Ind. Cas. 504=31 

65= *939 i6 = A.I.R. 1930 Mad. 218 = 

58 M.L.J. 210. 

“ — ^S. 19*— Acknowledgment as heixs — Sufficient. 

Where an acknowledgment of liability is made by 
the petitioners for administration in their character of 
heirs, being the sons and widow of a Mahomedan the 
acknowle^ment has Uie effect of preventing limitation. 
12a Ind. Cas. 504=31 M.L.W. 65=1930 M.W.N. 16= 
A.I.R. 1930 Mad. 2i8=58 M.L.J. 210. 

7. >9~Anthorlty to acknowledge— Executor— 
Gan bind the estate. 

power as legal represenutive to 
at^t and dispose of claims against the testator’s 
S? « I??*®® includes such a claim in Annexure B, 
och. 3, Court-fees Act, as owing from the testator and 

be assumed to 

actoowledge liabdily of the estate for the debt wiihin 
the meaning of S. 19, Limitation Act. 122 Ind. Cas. 

M.W.N i6=A.I.R. 1930 

Mad. 218=58 M.L.J. 210. 

S. 19 — Authority to acknowledge— Director- 
Managing Director— Can bind others. 

An acknowledgment signed by a director, who it 

acting as a manager to do the ordinary acts necessary 

in the conduct of business of the company, is a sufficient 

acknowledgment within the meaning of S. 19. 1 15 Ind. 

Cm. 177=48 C.L.J. 597=33 C.W.N. 833=A.I.R^i9a9 
155* 

S. i9^Aatbority to acknowledge— Trustee. 

CoMb^ctive liability— Acknowledgment by beneficiary, 
A.I.R. 1927 Mad. 349=52 M.L.J. 135. 

paymwt by one of the 
tmstea who not really receive the money, cannot 
bmd the institution. (1912) M.W.N. 18: =15 Ind. 

—S. i9-Q>^ntracCors— Special authority to 
bind— Essentials. ' 


'S. X9~Authority to acknowledge — Cc^sbaitr 
— Special authority to bind other ' co-sharen— 
Essential. 

A note of the Revenue Officer in bis report to the 
effect that a mortgagee made an oral statement ofaa 
acknowledgment of the mortgage before him, does iwt 
help to extend limitation. A co>sharer as such can., 
not acknowledge that some other co-sharer it a mort- 
gagee like himself. Authority to acknowledge muit 
be duly proved. 89 Ind. Gas. 161=6 L.R.A. (Gv.) 481 
=A.I.R. 1926 All. 85. 

-S. 19 — Acknowledgment by different sharers 


In case of co-contractors, jointly and severally liable, 
an acknowledgment of liability or a payment by one 
of them does not deprive tfie other of the benefit of 
limitation, unless the payer is authorized to make the 
payment by the other as an agent on his behalf. 

A 353=2 Luck. 180=6 O.W.N, 1282= 

A.I.R. ig 26 Oudh 601. 


in respect of their shares, sufficiency of— Effect on 
the whole property. 

Where ihc mortgaged property having been split 
up into two, each sharer represented his own share 
and made an acknowledgment in respect of it and 
the two acknowledgments pul together comprised the 
whole properly, it was held that they wext valid 
acknowledgments although Uicy were not _ signed at 
one time by all the mortgagees of that time or by 
each one in respect of the whole of the mortgaged 
estate. (1909) 11 Bom. L.R. 318=2 Ind. Cas. 469. 

^S. 19, Expls. 11 and 21— Authority *0 

acknowledge — Receiver — Acknowledgment by" 

Firm under dissolution. 

An acknowledgment of a debt due by a firm 
dissolution made by a receiver of that firm is valw 
to save limitation if it is authorised by ffie termiw 
the order appointing the receiver. A receiver ^y * 
an agent authorised to make an acknowledging 
within S. 19, Expl. II. A receiver to tw 

charge of the property of a firm with ^ 

all things necessary for the preservation of the weo 
of the firm’*, is entitled to make acknowlcdgincii“ 
at the time the acknowledgments are made, thi^ 
acts necessary for the preservation of the estate. 35 
M.L.J. 57i=(i9t8) M.W.N. 877=8 L.W. 594**5 
M.L.T. 371=48 Ind. Cas. 179. 

— S. 19 — Authority to acknowledge— R«<*brerrf 

insolvent’s property — Power to bind by aclpw*^ 
ledgmente 

A rtccivcr of an injolvcnl’i estate 2 

S. 35 ', c. P. Code (l88») appUed for sancum of^ 
to sell the insolvent’s property and m the peu 
admitted a mortgage on the property: 

Held, that the admission is an ’»clfliowIcdOT«t 
liability within S. 19, Limitation Act, .ft. 

gagor and the Receiver. 5 L.W. 222=38 Ind. Cai. tv 

— S. 19 — Acknowledgment by Receiver— Idinl 

tation— Saving of — Receiver’s authority. 

An acknowledgment of a debt by a 
partnership firm whose powers were limited * ^ 

lecting outstandings and doing all things neceswo^ 
the realisation and preservation of the assets, 
whom no power of manapng or carryu^ on 
business of the firm had been conferred by ^ 
docs not save limitation. Payment -.Qf mtcrest , 
stand on a different footing 8 L.B^- i 59”*9 
Gas. 27. 

— S. 19 — ^Acknowledgment by Receiver 
If agent — ^Admission-Estoppel— Bonn fide 
tion of claim in administration mt 
directed to instltnte fresh suit — L fan it*”^ 
Exclusion of time. 

A receiver appointed in an administration 
tuted by a creditor of a deceased person *8?^ ^ 
executor is not an agent of the executor wtnm 
meaning of S. 19. He is the agent andean officer o» 
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court. But when in such a suit another creditor or the 
estate applied to rank as such and the receiver submit- 
ted a statement in the presence of the executor admitting 
the debt due to the applicant, but the court after some 
time directed the applicant, to bring a fresh suit, but on 
the suit being instituted he was met with the plea that 
the claim was barred by limitation: 

Held, that in the face of the admission made in his 
presence the executor was estopped from setting up the 
itatuteof limitation as a bar. That in any case S. 14 
applied and the time during which the plaintiff was 
bona fide prosecuting his claim in the administration 
suit should be excluded in computing the period of 
limitation. (1909) to C.W.N. 959. 

— - — S. 19 — Anthority to acknowledge — ^Jndgment* 
debtor— Anction-purchaser — If bound. 

An acknowledgment by a judgment-debtor may save 
limitation against the auction-purchaser. An acknow- 
ledgment if made after the attachment cannot prevail 
againat the auction-purchaser who is entitled to have 
property purchased by him in the condition in which it 
was at the time of the attachment. 22' C.W.N. 278=44 
Ind. Cas. 533. 

~ 8. 19 — Authority to acknowledge — Co-judg- 

ment'debtors— Effect. 

An acknowledgment in writing by some of several 
judgment-debtors within three years from the date of 
the last execution application saves limitation against 
all. 22 Ind. Cas. 709 (Cal.), 


— S. 19 — Authority 
ment-debtor. 


to acknowledge — Go-judg- 


An acknowledgment made by one of several judgment - 
debtors cannot save limitation against any but the 
penon making it. 15 C.L.J. 251 = 16 C.W.N. 439=13 
Ind. Gas. 7o2. 

•S. 19— Authority Co acknowledge — Servant. 


A receipt acknowledging delivery of goods by a 
malatry who had authority to grant the same, is an 
acknowledgment of liability. 19 M.L.J. 650, Foil. 
6 M.L.T. 199=7 ^97- 

— — S. 19 — Authority to acknowledge — Village 

community. 

A resolution whereby the members of a village 
community empower certain members to bind them by 
the latter’s actions includes an authority to make 
acknowledgment under S. 19 of Limitation Act. 32 
Mad. 284=5 M.L.T, 351 = 10 M.L.J. 372=4 Ind. 
Cat. 38. 

4 ()). Anthority to acknowledge— Onus of proof. 

— g. x 9 — Ontia to prove authority on person 
relying on acknowledgment. 

The burden of proving why a certain acknowledgment 
was made by the person while prlma fade he had no 
business to do so, lies upon the person who makes it; 
but in order that it may bind others, some tort of 
agency and authority mutt be proved, from the persons 
attempted to be bound. 80 Ind. Cas. 940=A.1.R. 
1925 Mad. 134, 

9 Bswia of anic. 

alno GONTBACrr ACT, Ss. 9 and 25. 

1^— Unequivocal acknowledgment of liability 
Involves unpUed promise to pay and gives fresh cause 
of action. 

An agreement in which the debtor admits certain 
.aatount to be due and provides a contingent security 
for that amount involves an implied promise to pay 



amount acknowledged to be due and the creditor 

AIR the agreement. 

ci.^',55^^® '9=45 Bom. L.R. 957=211 Ind. 

a receipt executed in 

lieu of the dmount due on previous trAnsiirstsV 
insufficiently stamped, but th? necessary penalty is plid 
m respect of the rece pt and thus it bec^S a%^ sSbk 
in evidence, the creditor is entitled to a decree the 
basis of the ack^wMgment contained in the receiw 
A.IR ,942 Oudh 388=1942 O.W.N. 343J1S 
A.W.R. 222 = 18 Luck. 191=200 Ind. Gas. 515.®^ 

— — S. 19— No cause of action can be founded on an 
acknowledgment. All that an acknowledgmem ?an dS 
.. .0 extend limiution. A.I.R. .94.®Nag 

LdCa..“^t’ 456==‘>' 

s. 19— A guardian filed aUstofdcbts due bv the 

estate of the minor. At the end of the Ibt, he idded 
three notes, the third being to the effect that as the 
original documents were in the possession of the 
crefliior.s it was difficult to fix the correct amoimt of 
each debt and to admit the correctness of tht docu- 
ments until they had been seen: 

Held, that it could not be said that this was an 
unconditional acknowledgment of the debts. No suit 
therefore, could be based on it. A.I.R. 1930 Lah 21’ 
=41 P.L.R. 356=182 Ind. Cas. 330. ^ 

Ss. i9, 4“Acknowledginent implying promise 

to pay— Suit 00 it— Defendant not raising plea of 
lack of Consideration -Question referred to 
Full Bench being whether acknowledgment made 
after limitation but during time in which owing 
to S. 4 to S. 25 of Act, the suit might have been 
instituted, would give fresh start of limitation— 
Full Bench, if can allow such new plea. 

Per Dalip Singh and Din Muhammad, If 
Coldstream, J.. contra— Acknowledgments implying 
a promise to pay are agreements and, therefore, could 
form the basis of a suit provided consideration is proved. 
Where a suit is actually brought od the basis of such 
acknowledgments treated as agreements, plaintiffs must 
be taken to allege that the agreement was for considera- 
tion and the consideration must be taken to have been 
proved where the defendant does not plead the lack of 
consideration. 

Looked at from this point of view, the question 
whether an acknowledgment of a debt made after the 
period of limitation for a suit prescribed by Sch. i, 
Limitation Act, has expired but during the time in 
which, owing to the provisions of Ss. 4 to 25 of the 
Act, the suit might have been instituted^, will start a 
fresh period of limitadon under the provisions of S. 19, 
aocs not really arise, for, it is obvious that if this is an 
tgreemenl for consideration before the expiry of limita- 
dion or even after it, a suit on its basts would succeed 
and could not be hdd to be barred by limitation. 

Wlierc the above question was referred to the Full 
Bench, it is open to the Full Bench to allow such point 
to be newly taken before it, as the question to be decided 
in both the points is the same, vis., whether the suit 
is barred by limitation. A.I.R. 1938 Lah. 234= 
I.LR. (1938) Lah. 193=40 P.L.R. 533=174 
Ind. Cas. 277 (F. B.). 

^S. 19 — Oral acknowledgment of debt implying un- 
conditional promise to pay cannot be basis of suit 
under S. 25 (3), Control Act as it would make the 
provision of S. 19. Limitation Act, nugatory. A.I.R 
1938 Nag. i8o=I.L.R. (1940) Nag. 441=174 Jnd* 
Cas. 374* 
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— — S. 19— Acknowledgment itfclf cannot be used as 
basis of suit — Suit must be on orieina! cause of action# 
A.I.R. 1938 Nag. 180— 1. 1., R. fi94o) Nag. 

174 Ind. Cas. 374. 

S. 19 — Receipt merely stating that money had 

been taken under pro*notcs-‘Pro*notes not 
capable of being acted upon. 

In order that a written acknowledgment may be of 
avail to a plaintiff under S. ig, it is necessary that such 
acknowledgment must have been made before the 
expiration of ihc period prescribed for the suit. It is 
equally necessary that it must be a clear and iinambi* 
guom acknowledgment spi’cifically admitting liability in 
respect of ihe debt gued upon and it mu^l be sign^'d by 
the party or by his authorised agent. If an admission 
amounts to such an acknowledgment, then, if it is made 
before the expiry of the period, it -s helpful and 
the suit can be maintained for the recovery 
of the earlier debt, the time being extended by 
the acknowledgment. In such an event, there is no 
Quegtion of there being a fresh cause of action or a 
fresh promise to p4ay a debt which can l)c sued upon. 
On the oihcr^ hand, if the acknowledgment is made 
after the period of limitation has expirc<i, then the 
acknowledgment is of no utility and cannot save limi* 
lation. 

But a receipt containing an acknowledgment of a 
previous debt may not be a mere ac^owledgment, 
a bare admission of the existing liability, but it may 
con^n words indicatini; an implied promise to pay the 
wrllcr debt. Whether it is a mere acknowledgment or 
it is more than an acknowledgment and contains an 
implied promise to pay will depend on the terms of the 
pardcular document. But assuming that it amounts to 
an implied promise to pay, it does not follow that it 
be made the basis of a suit and treated as giving 
rise to a fresh cause of action. If the debt had not 
become barred by time then even an express promise 
to pay it is nothing more than a promise to do what a 
p)erson is, under the law, bound to do. It cannot be 
treated as a fresh contract or a novation of the old 
contract and is on no higher footing than a mere 
acknowledgment. On the other hand, if the debt had 
become barred by time, then an implied promise to pay 
it would be of no avail because under $• 2*5 (3) of the 
Contract Act it cannot be treated as a promise made 
in writing to pay a time-barred debt. When there is 
no express promise to pay but the intention is 
inferred only indirectly, it cannot be freated as a 
promiM in writing to pay the time-barred debt. The 
plaintiff, therefore, would not be entitled to take 
advantage of such an implied promise to pay a time- 
barred debt# 

On the other hand, if there is fresh consideration 
proceeding from the promisee and the parties enter into 
a new content which replaces the previous contract and 
supersedes it, then it certainly becomes the basis of a 
new catisc of action and a suit would lie upon it because 
the contract is binding on the parties, being for consider 
ration# ^ But where there is no fresh consideration 
proceeding from the promisee, the transaction cannot be 
treated as an agreement between two parties as it is only 
a one-sided promise to pay a debt which was due. 

Where certain receipts do not purport to acknowledge 
liability for an earlier debt but merely state that money 
had been taken under promissory notes of even dates by 
the executant, then if the promissory notes cannot be 
sued upon, the receipt^ cannot amount to an acknow- 
ledgment of any earlier debts of which the plaintiff can 
take advantaw, (1934) A.LJ. xi85«AJ#R. 1935 All. 
xa9®4 A#W.R# 754=^57 A# 434** ’5^ Ind. C2ai. 370. 


/ S. 19 — Promissory note not stamped aeeor* 
ding to law — Suit on pro-note, If mainlaiBabl^ 
Acknowledgment of de^ due on pro-note — ^Fresh 
Cause of action, if arises# 


When money is lent on a promissory note which ii 
inadmissible, it is not open to the plaintiff to recover 
his money by proving orally the terms of the contract# 
It is only when the debt is separable from the proznii- 
sory note that the debt could be proved, although the 
promifsory note was inadmissible in evidence. 


Where a promissory note is not stamped according 
to Jaw and the debt is acknowledged in iXf the acbiow- 
Icdgmcnt ig part of same transaction of the loan by the 
promissory note and cannot be treated as an indepen- 
dent iransaciion upon which the plaintiff can frame a 
cause of action. A.I.R. 1933 All. 280=144 Ind. Cas. 130. 

S. 19 — An unconditional acknowlcdgmcnl impljtt 

a promise to pay and, therefore, a suit can be based 
upon such an acknowledgment. A.I.R# 1933 47** 

3-1 P.L#R. 252=141 Ind. Cas. 425. 

S. 19 — Ackoowledgment — Implied promise to 

pay — fresh cause of action. 

An unconditional acknowledgment has always bc« 
held to imply a promise to pay, became that ii tne 
natural inference if nothing is said to the 
can therefore be the basis of a suit. 124 Ind. Cas. w4* 

S. 19 — Clear acknowledgment before expiry t>f 

limitatioti — Itself a basis. 


An acknowledgment, clear and uncondition^ 

made before the limitation ^ o— 

the foundation of an action. 121 Ind. Cas# too 9^ 
A, L. J. i27g=A.I«1^* 19^9 All. 980. 

S. 19— Acknowledgment on ®®*****”J^ji^ 

account before expiry of limitation If in^u**® 
promise to pay. _ 

The result of certain dealings between the pWj™ 
and the defendant was that the defendant in 
debts to the plainUff. When the account ol «« 
dealing? was made, the d'^f'^^^lant sign ^ 

acknowledgment for a cerlajo sum. me ^ 
suit to recover the amount due on the 
dismisstd by the Subordinate Judge on the po 
a suit on a Ruzu Khata was not maintainable . 

Held inasmuch as the acknowledgment 
the limitation period expired implied M Qot 

promise to pay, there was no reason why »t “i . 
form the basis of the suit. 33 Cal. 

Ind. Cas. 923*46 Bom. 24=23 Bo™* 

1922 Bom. 183. 

S. 19— Acknowledgment of time barr^<le^ 

Promise to pay— Whett can be basis oi s 

An unconditional acknowledgment a 

promise to pay. The promise, express or imp 
new contract, the consideration for whten is m 
and such a promise constitutes a new ^*^5 and 

Where two persons examine their mutum aeaun^ ^ 
one of them formally acknowledges hii mdebt 
the other to a ccruin extent in a document- 
complies with all the formalities of the 

Stamp Act, no other explanation than that nen^^^ 

to pay the amount is conceivable. If, m 
actoowledg^cnt, he has included time-bar 
which he might have well repudiated, it nuy ^ 
open to him to plead failure of eonsideration^^^^_ 
extent. The creditor places hiinself in adisadj^W^^ 
position in this respect by omitting to talm * mn. 

taining an eepress promise to pay whiM alone 
esfulty meet the plea'ofjwant of eonsideiatiom 
to be taken to be the effect of S. #5, Contract Act. 
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Per SolaimaDy Actg. G. J. — A mere acknowledgment 
U not always evidence of a new contract which can be the 
bails of a suit. 

The question whether a mete acknowledgment or a 
simple receipt can be made the basis of a suit is one 
more of procedure than of substantive law. If the trans- 
action has amounted to a new contract, it can be made 
the basil of a suit. But if it is nothing more than a mere 
acknowledgment, then, if made beyond the period of 
limitation, it cannot be made the basis of a fresh suit: 
if made within limitation, then the cause of action is 
kept alive and all that would be at most necessary' will 
be an amendment of the plaint if the original debt is 
not referred to therein. 

An acknowledgment implies a promise to pay and 
every acknowledgment of liability may be treated as a 
freih binding contract for consideration or the shifting 
of the onus of proof on the opposite party may be brought 
about by its means. A.I.R. 1932 All. 199 = 53 A. 963 = 
(1932) A.L.J. 77=137 Ind. Gas. 243. 

- S. 19 — Basis of suit — Acknowledgment made 
aft«r debt was barred. 

Section 19, Limitation Act, requires that an acknow- 
ledgment should be made before the expiry of the period 
of limitation. An acknowledgment tbertforc contained 
in the sale-deed wfth respect to some items which had 
become time-barred at the date of the acknowledg- 
ment, cannot serve as a basis of plaintiff’s claim. 
A.I.R. 1930 Lah. 985- 

— — S. 19— Acknowledgment after limitation — 

Nature of. 

Though an unconditional acknowledgment has been 
held to imply a promise to pay, it is not by itself 
sufficient to constitute a ‘promise’ within the meaning 
of S. 25 (3) of the Contract Act. So an acknowledg- 
ment made after the expiry of the period of limitation 
on the original note cannot form the basis of a suit. 
A.I.R. 1930 Pat. 604=129 Ind. Gas. 95. 


Held, that no decree could be passed for plainliffon 
the basis of the acknowledgment contained in the 
promissory note. 8 O.W.N. i2io=A.I.R. 1932 Oudh 
49 = 7 Luck- 3*3 = »35 Ind, Gas. 390. 

— S. 19- Acknowledgment amounting to nova- 

tion. ® 


\yherc, in a suit for recovery of money, it was alleged 
in ih.* plaint that there had been an accounting between 
the pariws .n Asarh 1334 -F., that Rs. 54-8.0 were 
acknowledged by t)ic defendant as due to the plaintiff 
that an entry to that effect wa^ made by the defendant 
in plain' iff ’s h< count-book and that the defendant 
agreed to pay the principal amount with interest at 2 
per cent, per mciitcm vviliiin six months: 


Held, that the allcgaiions made set up a case of 
novation and a suit «)n the acknowledgment was main- 
tainable. GO.NN’-X. i26 = .\.I.R. 1931 Oudh 97=130 
Ind- Gas. 503. 


^-S. i9--Ruqqa acknowledging liability— Rate 

of interest fixed — Amounts to new contract. 

Where a claim oas made on the ground of a ‘ruqqa’ 
containing an acknowledgment of liability and a post 
scripium fixing a rate of interest was also found on it: 

Held, that where an acknowledgment contains an 
entry fixing the 1 ate of interest to be payable by the 
debtor it amounts to a new contract and constltutei 
a fresh cause of action, 1 1 7 Ind. Gas, 377=A.I.R. 1929 
Lah. 51 1 . 

— S 19 — Acknowledging not creating new contract 
suit lies. 

I 

When from the plaint it is clear that the creditor 
sues on mere acknowledgment and not on basis of ffie 
old debts, and no new contract or no new obligation is 
created by the acknowledgment the suit cannot succeed. 
121 Ind. Gas. 83=6 O.W.N. 902=A.LR. 1929 Oudh 

529- 


—8, X9— Barred debt— Mere acknowledgment — 
No promise to pay — Insufficient to create new 
contract — English and Indlstn L.aw. 

Although the English Law , makes no dislinciion 
between an acknowledgment or promise whiah is 
ttifficient to extend lime in iht case of a debt which 
U not yet barred, and an acknowledgment or promise 
vdtich is sufficient to create a new contract where ihe 
debt bM already become barred by lapse of lime, in 
Tmii« a distinction has always been drawn between an 
ocknowlcdgment which is sufficient to extend time under 
8. i 9 , Limitation Act, and a promise to pay a barred 
debt under S. 25 (9), Contract Act, and that a mere 
■cknowled^cnt of the debt witliout a promise to pay 
Is inauffleient to create a new contract to pay. A I.R. 
1921 Pat, 19, Foil. 112 Ind. Gas. 24=52 Bom. 521=30 
Bom. L.R. 733=A.LR. 1928 Bom. 319. 

— 8. 19— Contract Act, Sa. 25 (3). 6«— Acknow. 
ladgmant* wbatbar gives fresh canae of action. 

An a^oowledgment satisfying the requiremrnu of S. 
19 docs not create any new right of action but only 
enUrgea the time and has the effect of making a new 
period run fitom the time of the acknowledgment. 

A psomise such as it reTcfred to in $. 251 Cl, (3) ^ 
the Contract Act must be an express promise to my 
after the period of limiuuon ui respect of it has 

siplred. 

Whos a plaintiff sued upon a promissory note which 
InadinWble in evidence for want of proper itan^) 
nd the evidence ibowMl that the conaideratian for the 
ptenlMVT note waa aome previoui debt but there wea 

Eb evidmee ■■ to thnt debt i 


S 19— Acknowledgment under S. i 9 of Limitation 

Act cannot be construed as a contract under which the 
defendant can be held liable for any sum of money. It 
may cxlaid ihf period of limitation for three years from 
its date but it cannot form the basis of fresh cause of 
action. loG Itid. Gas. Ci9=A.I.R. 1927 Mad. 1200. 


3. 1^ -Acknowledgment cannot be basis of suit 

independently of original debt. 

A mere acknowledgment of a liability cannot be 
made the basis of a suit so as to constitute afresh cause 
of action but in a suit based on the original conii- 
deration the acknowledgment would be a good piece of 
evidence. 89 Ind. Gas 40a =23 A.L.J. 900 = 6 L.R.A. 
(Civ.) 525=A.I.R 1926 All. 155 - 

- 6_ ig — Acknowledgment, if can be basis of suit 

It is doubtful if a suit can be maintained on a mere 
ackowledginenl of debt, but an acknowlcdgmeot of 
debt at least implies a promise to pay. 97 Ind. Cas. 
800=27 P.L.R. 3i7 = A.I.R. 1926 Lah. 472. 


g. ig^Pro-note for past consideration — Failing 

as sneh— Serves as acknowledg me n t . 

When a person borrows a certain sum of money and 
executes a promissory note, be executes it for the consi- 
deration received by him and when it is executed in res- 
ncci of a consideration already passed it is an acknow- 
ledgment of the liaUlity to ray the amount mentioned 
in the note and the acknowlodgmeat can give rise to a 
cause of action, if the pro-note fails as prtvnote for any 
cause. 92 Ind, Cai. 626=1926 M.WJ 4 . 141=23 M.L 
W.6l^*A.lJ<.. 1906 Mad. 453=50 M.L4. 36. 
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““~S. 19 — Acknowledgment — na« form basis of 
•tdt. 

A suit is maintainable on Uie basis of a Ruju or 
acknowledgment as every acknowledgment implies a 
promise to pay. 78 Ind. Cas. 234=A.I.R. 1925 Nag. g. 

S. 19— Hatchifa — Promise to pay amount due 
on adjostment — Stamped and signed. 

A suit on a Hatckita sthmped and signed by the 
debtor, containing a statement of adjustment of accounts 
and consisting in itself a distinct and unqualified 
promise to pay Uie amount found due on adjustment 
is governed by Art. 1 15 and not by Art. 64. In every 
where Art. 64 is made applicalde there need not 
be always a reciprocity of demands. 76 Ind. Cas. 603 
=*A.I.R. 1923 Cal. 578. 

“ — S. 19 — Acknowledgment of old loan with new 
gives rise to a new agreement. 

Where old loan is acknowledged along tvith new, the 
transaction amounts to an agreement. 72 Ind. Cas. C92 
=36 C. L. J. 228=A.1.R. 1923 Cal. 71. 

— “S, 19 — Effect of ‘Ruqqa.’ 

A ‘Ruqqa,* which is an admission of indebtedness is 
not an express or implied agreement to pay upon 
which to base a suit. 76 P. R. 1915=154 p.W.R. 
I9>5’*3i Ind. Cas. 2og. 

“S. 19 — No promise to pay — Suit if lies. 

A suit based on an acknowledgment which contains 
no promise to pay ia not maintainable. 180 P.W.R. 
1913=292 P.L.R. 1913=20 Ind. Cas. 501. 

S. 19 — Acknowledgment—Acxoimt, suit on 

balance of-^Slgnatnre in accoont book. 

A suit for money lent and advanced can be based 
upon an acknowledgment by the principal defendant 
in the account book made by way of affixing his 
signature testifying to the accuracy of the details of 
the account. (igoS) 3 A.LJ. 800=1906 A.W.N. 185. 

6. Endorsement. 

(a) In Account Books. 

(b) Of payment. 

(c) On Life Policy. 

(d) On Pro-notes and Bonds. 

6(a). Endorsement — In accoan^ books. 

Ss. i9> 2o — Endorsement of payment by 
debtor In cresUtor's bahikhata towai^s above 
amonnt.’* 

A payment made merely in respect of the amount 
due on the promissory note on which the payment is 
endorsed may be a final payment, earlier payments 
not having been evidenced by endorsement so that a 
l.mere endorsement of a payment in respect of the note 
does not involve by iuelf an admission of further 
liability on the note. 


say, within three years of the loan, an entry was mad 
in the khata in these terms : “ Credited Rs. 3o>io4 
on December 15, 1934, as the price of paddy.” This 
was signed by the defendant. Then the entry continued: 
“This has been credited this day the date April 10, 
i.935> towards the above amount.” That again was 
signed by the defendant. That suit was filed on the 
kbata on December 14, 1937 : 

Held, that as the payment was not made in respect 
of interest but the creditor appropriated the amount 
towards interest, the payment did not operate to save 
limitation by virtue ofS. 20, it being neither a payment 
of interest as such nor a part payment of capital : 

Held, further that tlie payment ‘towards the above 
amount,’ clearly meant 'towards the amount specified 
on the other side of the khata’ as due on the loan and 
therefore, the endorsement of April 10, i935» 
amount to an acknowledgment within S. 19, Lun. Act, 
and prevented the suit from being barred by limitation. 
A.I.R. 1942 Bom. 218=44 Bom. LR. 426=I.L.R. 
(1942) Bom. 512=202 Ind. Cas. 277. 


Ss. 19, 20~-Amount previously due by cret^r 

to debtor — On snbseqnent date of acceuntniBt 
such amount entered to credit of debtor. 


An acknowledgment for the purposes of S. 19, aotd 
not necessarily contain a promise to pay, or amount to 
a promise to pay. The endorsement made by the 
debtor acknowledging the correctness of an a^uat 
which showed him a debtor to the «tent ** * 

clear acknowledgment of the debt wiffi the ordmary 
implication of a promise to pay, and this is sufficient 
for the purposes of S. 19. 


Under *S. 20, Lim. Act, it U not necessary that 
money should actually pass, as a settlement of 
may be as effectual as a real payment and a transacts 
whereby the parlies agree that an amount previoosiy 
due by the creditor to the debtor shall be trtttw 
amount paid by the latter to the former, is, in substan^ 
identical with a transaction where the 
actual payments and pays the amount back to uw 
creditor and gives a fr^ start of limitation from luw 
date. 4 B.R. 46 i=A.I.R. 1938 Pat. 139**74 
Gas. 585. 


d. 19 — If the debtor and creditor agree to 

debtor making an entry in the books that a sum 
been paid whereas, in fact, it has not been pw , 
such would be a payment to take the case out oiw 
statute. It might be Chat entries could, m 
special circumstances, amount to acknowledgmen** r 
the debtor, but merely entering a fictitious pay^*^ 
cannot possibly amount to payment itself ana y 


Cas. 152. 


xo— Entrv in account 


booka— U«*l6**^ 


entry. 

An entpr in the account books unagned by 
party against whom the money is claimed does « 
save limitation. 34 All. 464, Foil. 124 Ind. Gas. 24 
A.IJI. 1930 All. 124. 


(Distinction between Ss. 19 and ao drawn.) *9 — Accounts — SJgnntare of debtor. 

** . * loan made by the plaintiff to the Mere tigiiature in the account book of anothw 

defendant on AprU 2, 1938 of 1,120 which was not mean acknowledgment of debt. The iign»W** 
■cnterM m me ktota of the plaintiff, and the entry was alone signifies at the most the correctness of the figu*^ 
signed by the defendant. On April ro, 1935 that is to entered in the book. M.L.T. 84=57. Ind. Cafc 75?* 
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S. 19 — Signature in account book containing 
comp u tation of interest. 

A debtor signing his name in his creditor’s book of 
account wherein interest up to a certain day has 
been calculated and admitting that he understood Uiat 
he was liable for interest on an existing pronote is 
deemed to have acknowledged liability so as to save 
the bar of limitation, for action on the pronote 
though the entry of interest does not expressly refer 
to the pronote 3 Ind. Cas. 407 (Mad.). 


6 (b). Endorsetneat — Of paymeot. 

S. X9->'Endorseinent of payment or of 

crediting of amount on promissory note — If 
Acknowledgment. 


S. 19 Mere endorsement of payment. 

An endorsement on a promissory note that “Rs 75 
was paid” on certain date does not amount to acknow- 
Icdgmcnt of any habiliiy nor does it involve any promise 
to pay the unpaid balance. A.I.R. 1944 Bom. 

Bom. L.R. 1014 = 215 Ind. Cas. 12. 


Ss. 19, 20— Document not coming within 

S. 20 may be acknowledgment within S. 19. 

Section 19 and S. 20 arc quite independent of each 
other. A document may be an acknowledgment within 
S. 19, although it docs not evidence part payment with- 
in S. 20. Whether in any particular case the document 
relied upon amounts to an acknowledgment must 
depend on the language of that document. • A I.R 
1942 Bom. 2 i8 = .h Bom. L. R. 426=I.L.R. (1*942) 
Bom. 512=202 Ind. Cas. 277. ' 


Though a mere endorsement of payment by a debtor 
does not constitute an acknowledgment within the 
meaning of S. 19, Limitation Act, yet if the endorse- 
ment U so worded that an acknowledgment of the debt 
can be read into it, cither in view of the express words 
used or by necessary implication, such endorsement 
may amount to an acknowledgment wiUiin the me-an- 
ing of S. ig. Where an endorsement is made on a 
document creating liability against the executant there- 
of, as to a certain amount having been credited to 
such executant, the necessary implication and inevi- 
table inference would be that the amount has been 
created in the account evidenced by the document or 
towards the liability created by that document. Such 
an endorsement, when made by the debtor himself, 
must be held to constitute an acknowledgment by him 
of the liability evidenced by the document on which 
such endorsement is made. A.I.R. 1949 E.P. 219. 


Ss. 19, 20 — Amount paid towards pro-ootc 

Endorsement not valid under S. 20, but sufficient 
acknowledgment under S. 19. 

When a debtor pays a sum as a part payment of an 
interest bearing debt, without indicating whether the 
payment is towards interest or principal, in order to 
obtain a fresh period of limitation imdcr S. 2o Lim, 
Act, it is incumbent upon the creditor to appropriate 
the sum paid towards the principal before the expiration 
of the prescribed period of limitation. An unappropria- 
ted payment cannot avail tlie creditor under S. 20, as a 
payment towards interest as such or towards principal 
saving limitation. But when there is a part payment 
endorsed in such terms as (0 make it inefTective for the 
purpose ofS. ao, it may, by implication, amount to 
such an acknowledgment as would save limiution 
under S. ig. 


S. 19— Endorsement of payment — When 

unonnte to acknowledgment. 

A mere endorsement on a bond that a certain 
amount was paid would not constitute an acknowledg- 
ment of liaoility within the meaning ofS. 19 of the 
Umitation Act although an endorsement that a certain 
amount was paid towards the bond would constitute 
such adsnowledgmcnt. 224 Ind.Cas. 65 = 12 B.R. 457** 
1946P.W.N. 349=aA.I.R. 1946 Pat. 404=27 P L.T. 464. 

——6. 19— Words *‘pald . . towards satisfaction’' in 
aa aadomement amount to an acknowledgment. 

The words "paid. . . . towards the sadifaction” in an 
mdortement imply that a balance, for the payment of 
wfaich the executant of the note was liable wu due and 
amount to an acknowledgment of liability with- 
in the meaning of S. ig. 1945 N-k-J- 3*3“kk.R (1945) 
745~A.I.R 1945 Nag. 181. 



. 19— Mara andoraamant of payment. 


A mere endorsement of payment without further 
(toes not operate as an acknowledgment 
wldiin the meaning of S. 19* *6 P.L.T. i73=A.I-R« 
iM5Pat.a71aa4Pat.96sn B.R. 491=220 Ind. Cas. 
855 * 

— sf— An endorsonait on the bond "paid Rs. ao" 
does not show that t^re was any acknowledgment o 
Ihfallity te remrd to the balance of the money alleged 
lobaatm the bond and does not amount to 

aikaoiriadgnMiit widiin S. 19. A.UU i944 t a b - 88=45 

PXJL 407SSIX.R. (1944) Ub. 5 a 6 ->iS ^ Cm. 


An endorsement on a pro-note; "Paid on November 
15. >938. towards this promissory note, Rs. 2" held 
though not under S. 20, saved limitation under S. 19—, 
A.I.R. 194* Mad. I46 = (i94i) 2 M.L.J. 848=54 
L.W. 624=1942 M.W.N. 3 i = I.L.R. (1942) Mad.405 
= 201 Ind. Cas. 182. 


Ss. ig, 20— Payment by debtor withont 

specification, if acknowledgment of liability. 

Where a payment is made without any specification 
and the debtor docs not signify whether he is making the 
payment of interest as such or of part payment of the 
principal, there is really no admission on his part that 
any further sum is still due from him, and there is 
therefore, no acknowledgment of liability on his part. 
If for irutance, on the back of a promissory note are 
wntlcn by the maker the words "paid Ri. 10” the en- 
dorsement cannot be corutrued as being anything 
more than a statement of the payment. The sum of 
10 may coruiiiute which remains due in respect of 
the debt evidenced by the instrument. 


But an endorsement on a promissory note in the 
words, ‘paid Rs. 350 towards this promissory note 
and endorsed the payment hereon’ can be read as an 
acknowledgment of liability within the meaning of 
S. i9> Li°i. Act. The use of the %vord "towards** 
in itself implies that more remains to be paid; in 
other words, t^t the payment is made on account 
of a larger sum due und« the instrument. Hiis amounts 
to an acknowledgment of liability within the meaning of 
S. 19. A.I.R. W Mad. 353-55 UW. 240 (2)- 
(194a) 1 MX.J. ^9* *942 M.WJ^. 3a5=I.L.R. (1942) 
i2S^590-aoi InZ Cat. 586 (F3.). ' 
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— — S. 19 — Mere endorsement of payment in res- 
pect of pro-note on back of note. 

Ad acknowledgment of payment made in respect of 
the promissory note, on whicii the acknowledgment is 
endorsed docs not amount to an acknowledgment of 
any further liability i>n the promissory note wiihm the 
meaning of S. lo. Lim. Act. A.I.R. 1942 Oudh 508 = 
1942 O.W.N. 5^2 = 18 Luck. 24 j= 2 o 2 Ind. Cas. 750. 


fore, an acknowledgment of liability and a fresh period 
of limitation must be computed from its date. A.I.R. 
1938 Rang. 401=1938 Rang. L.R. 594= 1 78 Ind. Cm. 
869. 

Ss. 19 and 20 — Sum payable every two yean 

as profits or interest —Such sum paid and endorse* 
ment made on back of mortgage-deed before 
expiry of limitation. 


Ss. i9. 2o— Payment and endortement by debtor 

on pro-note — Whether amount paid as interest or 
principal not specified — Creditor appropriating it towards 
principal — Limitation is extended under Ss. igand2t>. 
A.I.R. 1940 Lah. 106=42 P.L.R. 103=189 Ind. Cas. 
264- 


— Ss. 19, 20 — Difference between S. 19 and S. 20 

There is a fimdamental difTcrence between Si ig 
and 20, Limitation Act. Under S. 20 all that is neces- 
sary is that an acknowledgment of payment, (or under 
the old section as it stood before the amendment: “ the 
fact of payment ”), should appear in the handwriting 
of, or signed by the person making the payment. 
If the person making the payment is a Judge of the 
Court, and acknowledgment of die payment, (or the 
facta of payment if the unamended section applies) 
appears in hu handwriting or is signed by him, then that 
is enough. But that is not enough under S. 19. A.I.R. 
1940 Nag. 354 = >940 N.L.J. 445 = 1. L.R. (1942) Nag. 
162=193 4^’* 


* 

Sfl. 29, 20— Distinction between. 

The effect of an acknowledgment in S. 19, Limiution 
Act, is more restricted, and in general it only affects 
not the person giving it. But payment under S. 20 affects 
not only the person making the payment but alio other 
persons who are liable. A.I.R. 1938 Cal. 129=66 
G.L.J. 104=42 C.W.N. 18=176 Ind. Cas. tgi. 

Ss. 19, 20— Sections 19 and 20, Limitation Act, 

arc independent of each other. One may have an 
acknowledgment of liability, which comes within S. 19, 
unaccompanied by any part payment; or one may have 
an acknowledgment of liability coupled with a part 
payment, which complies with the terms of S. qo in 
which case the debt is saved from limitation both under 
S. ig and under S. 20; but, if there is a part payment 
which does not comply with the terms of S. 20, that 
cannot prevent the document operating as an acknow- 
ledgment within the meaning of S. 19. All that is 
required under S. 19 is an acknowledgment of liability 
in respect of the debt. 

Consequently, w4ierc endorsement on a pro-note states 
that certain payment has been made as vasal, l.e., 
towards payment, but it b not paid expressly as interest, 
the payment being on account of the debt secured by 
the note on which the endorsement is made, the endorse- 
ment amounts to an acknowledgment of liability to pay 
debt within the meaning of S. tg. A.I.R. 1939 Bom. 
252=41 Bom. L.R. 455=182 Ind. Cas, 965. 

4 

Ss. 19, ao^A promisor made an endorsement on 
Che back of the promisiory note executed by him for 
Ra, ^11419 ^ paid on acooun l Rj. to ^ which was 
followed by his signature: 

Held, that the endorsement meant that the promisor 
had not paid an the full the amount due was^ there* 


An endorsement on the back of the mortgage^ced to 
the effect that a sum of Rs. 82 on account of profit from 
June, 1923 to June, 1925 had been paid that day to the 
mortgage signed by both parties amounts to an acknow- 
ledgment of a liability in respect of the mortgage and u 
the period of limitation has not then expired, a frM 
period of limitation commences from that date. Section 
20 applies as well, as the sum of Rs» 82 payable 
two years was in the nature of interest. 1934^®* 
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S. 19 — An endorbcraent on the back of a prewussory 

note that certain amount is paid in respect to the pro* 
note neither imports nor implies any acknowlcdgenicn 
whatsoever in respect to anything beyond the 
which was then being paid. (1938) *^33 '"*^9 

A.W.R. 23=A.I.R. 1939 All. i 77«I.L.R. (i939) 
200*180 Ind- Cas. 535, 


S. 19— There is no warrant for restricting the use 

of the word ‘acknowledgment* in S. 

‘express’ acknowledgment. It may be either expw 
implied. Each case must be decided on its merits. 


Where in a case the promisor has 
pro-note admittedly executed by him, to the eff^ taa 
he had paid certain amount ana had made a fign 
thereunder : 

Held, that the only reaionable inference that 
be drawn from thb was that the promifor 
acknowledged his liability lo pay 'the balance dw 
the prombsory note. The endorsement on ^e pro 
sory note was an acknowledgment within “t® ® _ 

of S. 19, Lim. Act. A.I.R. I938 o4**937 

Rang. L. R. 421 = 175 Ind. Cas. 530. 


■S. 19— Where an endorsement on the 


note was to tlic effect that out of the rnnoun 
under the pro-note, Rs. 1,000 was paid thu c-V* 
endorsement, though it does not indicate that 
payment towards interest, it contains a cl<^ 
ledgment of liability enough to save iiniitatton. « 
L.W.665 =(i 936) M.W.N. 451=A.I.R. 1936 Mad.ot® 
= 163 Ind. Cas. 803. 


S. 19 — EadorBement of paymant— If -ell-— * 

ledgment. 

An endorsement on the back of a .,,5^ 

was at follows : “Paid on account of the 
as per separate accounts Rupees one thousand ter 
hundred fifty-one only:” 

Held, that the endorsement constituted a n a d-^ 
ledgment of the mortgagee’s rights to receive 
balance of the principal amount. 

Whether a particular endorsement does 
constitute an acknowledgment of the right dameor 
the plaintiff must depend upon its terms. o4 
9®8=4B Cal. 1046=33 C.LJ. 433=26 O.W.N. W 
A. I, R. igsi CaJ. 331. 


is 
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what js not contained in tiic document itself 
A.l.R 19J6 Lah. 629=17 L. 727=165 In.! 
Cas. /23. 

; — “S- 19— Accordijig to Explanation 1 tu S. 19 
it is not necessary that the wriiiag itself shouhi 
specify the exact nature of the property or right 
in respect oi which liability is acknowledged and 
there is to be no bar to extrinsic evidence being 
admitted tor the purpose. A.l.R. 1934 Lah. 
83o=16_Lah. 258=37 P.L.R. 478=155 Ind. 
Cas. 1074. Overruled on another point in A.i. 
R: 1942 Lah. SO. 

~ S. 19 — Where a debtor pays a certain sum 
ot money to his creditor, there may be an implied 
acknowledgment of the liability to the extent of 
the amount paid. It cannot, however, be said 
that the remaining liability shown by evidence 
aliunde should be deemed to have also been ack- 
nowledged. A.l.R. 1933 All. 453=55 All. 632 
= 1933 A.L.J. 930=144 Ind. Cas. 899. 

S. 19-;-Receipt for old loan executed on later 

date— Extrinsic evidence — Permissibility. 

Where A borrowed money from B on July 3, 
1927, and executed a pro-note and reccip.l in 
favour of B and again executed a receipt for the 
old loan on 19th June, 1930. 

Held; that the latter receipt amounted to a 
sufficient acknowledgment of A’s liability to re- 
pay the loan of July 3, 1927, and that as nothing 
was paid to A on July 10, 1930, extrinsic evi- 

dence was permissible to show the true meaning 
of the language used in the receipt, under S. 95, 
Evidence Act. A.l.R. 1933 Oudli. 80=9 O.W. 
N. 1024=8 Luck. 195=141 Ind. Cas. 298. 

19 — Where an acknowledgment states that 
a debt is due to A, oral evidence is admissible to 
prove that the name of A was entered by mistake 
for that of B who was the real creditor, the case 
being one of latent ambiguity covered by S. 95, 
Evidence Act. A.l.R. 1931 Oudh 54=7 O.W. 
N. 1195=130 lud. Cas. 347. 

— S. 19 (2) — Oral evidence of date. 

Where the date of a doqument containing an 
acknowledgment has been completely scored out 
by the executant, for the purposes of cl. (2) of 
S. 19, the document may be treated as undated 
and oral evidence may be given as to the correct 
date of the acknowledgment. 

Wlien a document filed in Court is undated, an 
acknowledgment contained in it may, in the ab- 
sence of any evidence, be taken to be made on 
the date on which it was so filed. 63 M.L.J. 
785=36 L.W. 865=(1932) M.W.N. 1330=A.I. 
R. 1933 Mad. 104=140 Ind. Cas. 774. 

■ S. 19 — Oral evidence, of date — Alteration- 

Admissibility of. 

Oral evidence is inadmissible to prove the date 
of an acknowledgment where it is not undated, but 
the date is unauthorisedly altered subsequently. 
(1901) 3 Bom.L.R. 574=26 Bom. 128. See also 
25 M. 220. 

-^S. 19 — Nature of acknowledgment — Oral evi- 
dence — ^Admissibility . 

Although an acknowledgment may imply a pro- 
mise for extending limitation it is, without a pro- 
mise, insufficient to create a contract and cannot 
be enforced as such. Being neither contract, 
nor disposition of property nor analogous 


-7* Evidence of Acknowledgnieiit. 948 

to any of them, it is not a document contemplated 
by S. 92 of the Evidence Act. So the prohibition 
regarding the admissibility of oral evidence is not 
applicable to an acknowledgment. 26 N.L.R. 
32U=A.1.R. 1930 Nag. 298. 

■ S. 19— Admissibility in evidence— No specific 
mention of debt— Reference to other parts permis- 
sible . 

Where a document containing an acknowledg- 
ment of debt, does not specifically mention the 
debt due to the plaintiff, a reference to other parts 
of the deed to elucidate the meaning is permis- 
sible. 129 Ind. Cas. 281=A.I.R. 1930 Lah. 
985. 

S. 19 — Identity of liability— Proved by inde- 
pendent evidence— Acknowledgment good. 

if the acknowledgment of the liability is capa- 
ble of being identified with the liability sought to 
be enforced in the suit by adducing independent 
evidence, the acknowledgment should be regarded 
as a good acknowledgment for the purpose of sav- 
ing limitation. 1938 A.L.J. 1018=126 Ind. Cas. 
353=A.I.R. 1930 All. 368. 

S. 19 — Acknowledgment must be in writing— 

Name and date— Oral evidence admissible. 

Oral evidence is admissible to prove the iden- 
tity of the debt, property or right in respect of 
whjch the acknowledgment is made, or the name 
of the creditor or of the person entitled to the 
right of property or the date of an acknowledg- 
ment, and these need not appear oo the face of 
the writing, but the writing itself must import m 
acknowledgment of an existing liability. Such lia- 
bility cannot be read into it by proof aliunde or 
by subsequent admission of the acknowledger. 
26 Mad. 34. Foil. 65 Ind. Cas. 279=17 N.L.R- 
209=A.I.R. 1921 Nag. 1. 

*’■ -S . 19— Debt under consideration— Proof. 

Where the acknowledgment is contained in ® 
docutnent which does not prove a definite and cw* 
tain debt any other debt proved is presumed to be 
the debt, under consideration. 60 Ind. Cas. 189 
=7 O.L.J. 451=23 O.C. 176=2 U. P.L.R. (J- 
C.) 152. 

S. 19 — Proof of debt. . 

It is settled law that the identity of the debt 
acknowledged in writing may be proved by par®* 
evidence. 34 Ind. Cas. 417 (Mad.). 

S . 19 — Plaintiff basing claim on hand-not© 

tered by him — Hand-note executed in satisfaction 
of original one — Plaintiff, if can succeed on baatf 
of original consideration— Whether can 
altered hand-note as acknowledgment of original 
one. 

A person who has altered a hand-note tyou 
which his suit is based and which is executed 
satisfaction of tlie original hand-note is_ not en* 
titled to succeed on the basis of the original con- 
sideration and cannot rely upon the altered li^d 
note as embodying an acknowledgment sufficic®* 
to save the b3r of limitation. In such a 
the description by the defendant in his Wfitteo 
statement of the manner in which the origu^ 
hand-note had been executed, cannot .properly be 
treated as an admission that he was still liable on 
the original hand-note and the whole claim oa 
altered hand-note is liable to be dismissed. A* 
I.R. 1939 Pat. 255=5 B.R. 318=179 Ind. C*s. 
890. _ , . 
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19— Suit on iusufliciently stamped proinib- 
sory note— Receipt acknowledging liability under 
earlier loan in lieu ol whicli the promissory note 
was executed— Flainiitf’s claim based on the ori- 
ginal loan, held was saved by the acknowledgment 
made in the receipt. (.1943) O.W.N 4 x 3 = 104 ? 
A.W.R. 187=214 Ind. Cas. 14b. 

— S. 19— InsufficieuUy stamped pro note, whe- 
ther operates as acknowledgment. 

An insufficiently stamped promissory uutc can- 
not operate as an acknowledgment. A.i.R 1040 
Nag. 2b = 194U N.L.J. 658=187 Jnd. Cas. 367 

.19— Pro-note insufficiently stamped and in- 
a^ssible under S. 35, Stamp Act (2 of 1899)— 
indorsement of payment appearing on it. 

Although a pro-note itself is inadmissible in evi- 
dence under S. 35, Stamp Act, being insufficicaiiy 
stamped, an endorsement oi payment appearing on 

validated as an acknowledgment of ilie 
liability upon the original debt. The instrumeni 
that IS inadmissblc under S. 35 of tlie Stamp Act, 
IS the matter written on the substance by means 
01 letters described as the promissory note, i'oi 
the purpose of extending the period of limitation, 
what IS relied on is not the writing whicli coiisti- 
^“tes the promissory note and whicli is inadmis- 
sible, but the endorsement on the insufficiently 
sUmped note. A.I.R. 1939 Mad 34=48 L VV 

»75=(1938) 2 M.L.J. 84o 

= 183 Ind. Cas. 882. 

ISl— Insufficiently stamped promissory note 
—Whether can extend limitation. 

By reason of S. 35 Stamp Act, an improperly 
stamped promissory note is inadmissible iu evi- 
dence as acknowledgment of debt unde Art. 1 01 
the Stamp Act. But S. 35 cannot preclude the 
admission of that document to prove the mere fact 
that the debtor made an admission oi liability to 
pay apart from any intention of supplying evi- 
dence of sucii debt. S. 35 would come into play 
only if the document were used as containing with- 
in itseU any matter which would extend the credi- 
tor’s right to recover the money, but if the crc«li- 
tor derives his right, not from the document it- 
self, as it would be if it were treated as an acknow- 
ledgment under Art. 1 of the Stamp Act, but 
from the Limitation Act in consequence of the ad- 
mission of liability simpliciter contained in that 
document, then S. 35 has no applicability. A 
document which is relevant for the purpose of the 
application of S. 19 of the Limitation Act need nut 
be an instrument within the meaning of the defini- 
tion of the term in S. 2 (14) of the Stamp Act. 
Consequently the document is admissible to prove 
the fact of amission made by the debtor of his 
existing liability. S. 19 of the Limitation Act, 
therefore, comes to the aid in extending the period 
of Umitation. 

Obiter.— An insufficiently stamped promissory 
note is capable of behig treated as an agreement 
cbageable with duty under Art. 5 (c) of Sch. I 
to the Stamp Act. On that view, the document 
becomes admissible on payment of requisite duty 
and penalty. 1938 N.L.J. 145=A. I. R. 1938 
Nag. 294=177 Ind. Cas. 678. 

1^—When a promissory note contvns, in 
addition to promise, a statement that the amount 
lor which it was given was due in settlement of 
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a previous account and the inslruiueui is not suJli- 

ciently stamped, it is inadmissible for any purposes 

and lie used as an acknowledgnicui. 

aV.I.K. Mad. /5=46 L»,W 

W. an. 1050=11937, 2 M. L i m~l L U 

U93b) Mad. 210=175 Ind. CaV 24 

Ove_rrulcs-(l) A.I.R. 1930 Mad 485-ua 1 . 
Las. aL (2) A.I.R. ,933 Mad^^2tl=/4f 

note canLt'bL aZktS'm eSce"^ ^ p 

=A.i.U. 1938 Mad. 75=T75 
Overruhng-(l, A.I.R. 1930 Mad 485-121 

r,a„-r'':^;i«drc“d^^ 

Ka,frLT-.7ll7!ll^d.‘l^a,^^^ 

— S. 19-Insufficiently stamped pro-note. 

Although an insufficiently stamrif^H 
nol admissible in evidence, as such if cin b “used 

d^^5'^".“t7'^?;'s3■'•Ind^■^a^ sT ^ ^ ^ = 

sible'in *^^cn?rSrc!e£e'^til'=e'‘ 

Ll24]=A.i.R. 1933 Nag. 391 = 147 Ind 

S. 19— Pro-note insufficienUy stamped- Can 
not be used even as an acknowWgmIS SSde? S 

A claim wai orlguiany based on a orn 
which was afterwards found to he 

stamped. Tiic plaint was amended and the nUin^ 

Where a pro-note is granted as a substitute for 
a previous pio-nolc, but is not sufficiently stamped 
oiicralc as a pro-note, it remains and is sufficient 
ihcn. although a substituted pro-note, does not 
acknowledgment within the meaning of S 19 oh 
Jnd. Cas. 75=1926 M.W.N. 757 =A.i!r '1926 
Mad. 1148. 

S. 19 — When the trial Court, holding tliat a 

pro-nt.tc was inadmissible in evidence not being 
duly stamped as such, nevertheless admitted it in 
evidence as a validly stamped acknowledgment: 

Held, that the Appellate Court was debarred 
from interfering in the matter. A.I.R. 1933 T ah 
240 (1)=34 P.L.R. 501=141 Ind. Cas. 569. 

S. 19 — Receipt iaadmiaaible aa bond — Admfa- 

sible to prove acknowledgment. 

A receipt bearing one anna stamp can serve as 
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proof of acknowledgment of a debt, though it may 
be inadmissible in evidence as a bond containing 
express pruinise to pay, for want of proper stami). 
121 IikI, Cas. 108=1929 A. L.J. 1279=A.I.R 
1929 All. 980. 

■ -S. 19 — Mortgage executed for past balances — 

Mortgage invalid owing to Tenancy Law of Oudh 
— Serves as acknowledgment. 

Where a mortgage of tenancy rights was cxc- 
cutted in consideration of past debts and was 
found to be invalid under Oudh Tenancy Law. 

Held, that it served as an acknowledgment of 
old debts on the basis of which a decree can be 
passed. 89 Ind.. Cas. 175=12 O.L.J. 334=2 
O.W.N. 318=A.1.R. 1925 Oudh 401. 

7 . (b) Evidence of acknowledgment — Onus 

and proof. 


•S. 19»Acknowledgmeats — Onus to prove 
handwriting of disputed signature. 

Decree-holder relying on judgment-debtors 
acknowledgment to bring ejcecution witliin time— 
Judgment-debtor challenging the signature to be 
forgery— The burden lies on the decree-holder to 
prove that the signature is that of judgment- 
debtor. (1946) 12 B.R. 615=A.I.R. 1947 Pat. 

1 • 


S. 19— Entries in khewat of 1878 showing 

mortgagees to be in possession, mentioning mort- 
gage amount and stating that mortgage was re- 
deemable at Dasehra in jeth — Entries attested by 
mortgagors and mortgagees. 

(Per Collister, Hamilton, Bajpai and Dar, jj.) 
hat even if the entries could be treated as ac- 
knowledgment of liability, the mortgages being 
oral and ancient of unknown date, the .onus was 
still on the plaintiff to show that the liability was 
legally subsisting in 1878 by showing that the ac- 
knowledgment was made within ,60 years of the 
mortgage or within 60 years of an earlier acknow- 
ledgment. No presumption could be made from 
the entries in favour of the plaintiff that the lia- 
bility was subsisting at the time of the acknow- 
ledgment. A.I.R. 1943 All. 393=1943 A.W. 
R. 291 = (1943) A.L.J. 548=1. L.R. (1944V All. 
76=212 Ind. Cas. 238 (F.B.). 

Overruled— 1 All. 117 (F.B.) = 1 All. 425=5 
Ind. Cas. 77 (All.) and A.I.R. 1929 All. 209= 
115 Ind. Cas. 451. 

S. 19 — In a suit for redemption of a mort- 
gage, the onus lies on the plaintiff to show that 
at the time of the suit their mortgage was still 
subsisting and if they endeavour to rely on an ac- 
nowledgmtent, tlic onus still lies on them to prove 
that the acknowledgment was within time. A. 
I.R. 1934 Lah. 121=154 Ind. Cas. 773. 

— — S 19— Redemption suit— Onus of proof— Sub- 
sisting title. 

In a suit for redemption the onus is on plaintiff 
to show not only that there is a mortgage, but 
also that he has a subsisting title to redeem. He 
must prove the date of the mortgage affirmatively. 
An acknowledgment, to be valid must amount to 
an acknowledgment of liability to pl^ntlff. It 
must appear, on the face of the_aclmowledgment, 
that there was an existing liability, and such lia- 
bility cannot be read into it by proof, affund^, 


though the nature of the right or liability refer- 
red to in the acknowledgment may be proved by 
evidence dehors the written acknowledgment. A 
mere declaration by the mortgagee that the mort- 
gagor is the owner will not be a sufficient acknow- 
ledgment of the mortgagor’s title, unless the mort- 
gagee further acknowledges that he is in posses- 
sion or liolds under the mortgagor. (1902) 12 
iM.L.J. 101=26 M. 34. Also (1907) 6 C.L.J. 
544. 

S. 19 — Onus on a person relying on acknow- 
ledgment . 

A plaintiff who is prosecuting a suit which is on 
the face of it barred by limitation and who is 
trying to bring it within limitation by proving w 
acknowledgment under S. 19 which gives him 
fresh period, must give cogent proof of his allega- 
tion. 66 Ind. Cas. 171=44 All. 360=20 A. L. 
J. 140=A.I.R. 1922 All. 37. 


S. 19 — Acknowledgment that consideration 

has been paid. 

An acknowledgment in a deed that the conside- 
ration has been paid is conclusive against the exe- 
cutant and where the document contains an aclt- 
nowledgmcnt of the receipt of the consitkration, 
that is strong prima facie evidence that the con- 
sideration has been actually received and is evi- 
denc not only against the mortgagors but also 
against persons claiming under them subsequw 
to tlie date of tlie mortgage. IWS 
=A.I.R. 1935 Oudh 501=158 Ind. Cas. w- 


S. 19— Passage in a judgment in 

Statement that a person admitted 
mortgage^^Denial by the person— Exact s 
ment not before Court— Statement is no acknow- 
lodgment . 


.A person against whom an acknowledgment tb 

Ilf vvas mortgagee of a holding was sought to D 
proved by reference to a judgment of sett^® 
Court, had in fact in that case maintained that 
was a full tenant of the holding and had . 
tiiat anybody had the right to redeem him-, 
in tlic judgment of the settlement Court it 
stated “In his examination he admitted ^al h® 
not get tlie mutation of names effected 
Iield possession as mortgagee.” The exact 
nicnt of the person in that case, however, wa* 
not before the Court, 

Held, that the statement did not amount to 
knowledgment of liability as mortgagee so as 
give fresh start of limitation under S. !“• 

cce A T n irvM aii 


■ S. 19— Admission of partn^ship accx^ ^ 
of obligation to settle the accounts — 
agreement to pay sum found due not 
Where a plaintiff in a suit for the malong 
accounts of a dissolved partnership relies on w 
acknowkdgment, all that the plaintiff is rW0«^ 
to prove is that the defendant has admitted 
time to time the existence of the partu^PJP • 
counts between the parties and his o^^gahon 
settle such accounts. It is not necessary, f<tf 
acknowledgment to be operative, that he 
go further and state that he was bound toP®J 
particular sum or such sum as may be found <»“ 
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by him. 104 Ind. Cas. 572= 22 S.L.R. 117=A. 
I.R. 1928 Sind 45. 

8 . Execution applicadon . 

S. 19 — Execution. 

Section 19 applies to execution applications. 79 
Ind. Cas. 897= A. I. R. 1925 Pat. 197. 

S. 19, Art. 183, Proviso — Execution pro- 

ceedmgs — S 19 is not controlled by proviso to 
Art. 183. _ , I* ’S- I 

Tt is clear from Expl. 3, S. 19, Limitation Act 
that the section as a whole does not cease to ope- 
rate on decree. Tt applies to execution proceed- 
ings. The proviso to col. 3. Art. 183, relates 
directly to the fixing of the terminus a quo for the 
period of limitation mentioned in the preceding 
oohimn. Section 19 is general and is not con- 
trolled or limited by the language of the proviso 
to col. 3. item No, 183. The two matters may be 
independent hut it dr>es not follow that the scope 
of S. 19 should he narrowed by the proviso. A 
l.R. 1940 Cal. 210 (iy=I.L.R. (1939) 2 C il 
.S2R=44 C.W.N, 322=188 Tnd. Cas. 280.^^ 

S. 19 — Payment by judgment-debtor in "part 
satisfaction" of decretal amount. 

Certain payments made by the judgment-debtor 
towards the decretal amount were referred to in 
the petition filed by the judgment-debtor and the 
decree-holder under O. 21. R. 2, C. P. 
which was signed by the judgment-debtor. After 
referring to the payments, the petition stated 
"both parties prav that payment be recorded m 

part satisfaction." „ 

Held, that tlic words "m part satisfaction 
amounted to an acknowledgment of liabthty wttlnn 
the meaning of S. 19. ^ 'mitation Act. A.T.R. 
194.5 Pat 280=11 B.R 408=220 Tnd Cas. 378 
-11 C»itT..T. 23. 

S. 19 Where a jiidgnient debtor st.iies 

"1 have this day agreed to pay t.. vou Rs 100 in 
full satisfacti'-n of the sai'l decree : ^ 

Held, tl.e words, "in full satisfaction of th.- 
said decree" connotes that there is a subsisting 
liability under the said flccrec and constitute a 
sufficient acknowledgment of liability under trw 
decree and the liahilitv is not confined to Rs IfVt 
only. (1036) M.W.N, 1335. 

S. 19 — Acknowledgment in application for 

adjustment gives fresh start. , u* r 

An acknowledgment by the judgment-debtor of 
his liability fr.r portion of money bv means of an 
application for adjustment under O. 21. K. ^ 
gives a fresh start of limitation m of 

entire amount, AIR 1030 Cal 304=124 InrL 

Cas. 830. , , . r 

—8. 19 Acknowledgment saves limitation tor 

execution. , . 

A letter bv judgment-debtor to decree-holder 
acknowledging his liability to pav the d^retal 
amount is an acknowledgment 
saves limitation for execution 70 Tnd. Cas 00 
= A.T.R. 1924 Nag. 147, 

8. 19— Acknowledgment in satisfaction peti 

tien— SufBciait. . , 

An acknowledgment of liahilitv made *0 an 
appKcation to enter satisfaction pro o’ ® 

decree is sufficient acknowledgment un«r 5. iv. 

61 Tnd. Cas. 979-13 M.L.W. 37-1921 M.W 
N. ISlssA.I.R. 1921 Mad. 126. 


S. 19— Execution proceedings — Acknow- 
ledgment — Effect . 

Effect of acknowledgment of right in execution 
proceedings is only to give 3 years from that date 
and not another 12 years therefrom. The words 
"fresh period of limitation" in S. 19 do not refer 
to term of 12 vears prescribed by S. 48 C. P. 
Code. 20 C.W.N. 952=2 Pat.L.W 370=1 
Pat.L.J. 214=34 Tnd. Cas. 27. 

S. 19 — Execution proceedings — Unpertified 

payment — Effect. 

An uncertified payment is no step-in-aid to save 
limitation. Rut in the execution application it- 
self the decree-liolder may apply to certify the 
payment and then it would save limitation. 43 
Cal. 207=20 C.W.N. 272=23 C.L.J. 390=34 
Ind. Cas. 606. 

S. 19 — Execution of decree — Acknowledg- 
ment. 

Under S. 19 of the Limitation Act of 1877 ack- 
nowledgment of decree debts had not the effect of 
saving limitation. A right barred under the old 
Act cannot be revived by a new Act without ex- 
I>ress word?. .5 M. I7l (F.B.), Foil, (1914) 

M. W.N. 875=36 Ind. Cas. 368. 

S. 19 — Execution of decree — Application by 

decree-holder not reciting terms of adjustment — 
Limitation . 

.An execution ajiplication by a decree-holder 
without reciting tlie terms of an alleged adjust- 
ment docs not embody an acknowledgment of the 
judgment-debtor’s right to have the adjustment 
recorded as certified and hence the application was 
barred by limitation under S. 19, imitation Act. 
19 C.L.J.. 126=21 Ind. Cas. 926. 

S. 19— Execution of decree— Application for 

execution of a small amount — Subsequent appli- 
cation for execution for a larger additional 
amount . 

Where an application for execution for a 
smaller sum was presented and the judgjment- 
debfors ackivovlcdged iliat sum and then anotlier 
was put in for a larger sum left out of the first 
application, it was held that the acknowledgment 
c.f the smaller sum cannot save limitation as re- 
gards the larger sum. 15 C.L.J. 251=16 C.W. 

N. 493=13 Tnd. Cas. 702. 

.8. 19 — Execution of decree — Compromisi 


Extension of time. 

A compromise to liave the rest of the decree 
executed at a future time without fixing any 
pcrio<l for the same serves to extend, the period 
of limitation umler S. 19. S. 19 applies to an 
application for execution, IS C.W.N. 82=6 
Ind. Cas. 366. 

S. 19 and Art. 182 — Execution proceedings. 

The provisions of S. 19 apply also to a right to 
enforce a decree. An application by an arrested 
judgment-debtor praying for release and for an 
order to pay the decretal amount in instalments 
is a sufficient acknowledgment of liability for 
computing a fresh period of limitation. 8 C.W. 
N 470, Foil. 5 N.L.R. 8=1 Ind. Cas. 240. 

8. 19, Art. 179— Execution — Decree obtained 

by pauper — Attachment by Government for 
Court-fees — Ackn^ledgment to Government, 
whether saves limitation to decree -holder. 

A petition in which the judgment-debtor agreed 
to pay a certain sum to the person who attached 
the decree and took out execution, constitutes an 
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acknowledgment of liability to the decree-holder's 
representative. Hence an application for execu- 
tion by the (Iccree-liolder within 3 years from the 
date 01 sncli petition is not barred. A person 
attaching a decree is a representative of the 
decroc-iioldcr. 15 C. 371 Joll. A judgment- 
debtor in acknowledging his liability even for a 
part of his liability under the decree makes such 
an acknowledgment as, under S. 19 gives rise to 
a now period of limitation. It is sufficient ack- 
nowledgment to sa\e limitation under the cxpli- 
nati>in to S. .19 although it was not addressed to 
the person entitled. (1906) 6 C.I.,.J. 141. 

-S , 19 — Judgment-debt — Acknowledgment of 

— Saving limitation — Change of law. 

.An acknowledgment of a judgment debt_ under 
saves limitatii>n. The law as it stood tin- 
der S. 20 nf the Limitation Act of 1871 Has been 
changed. n902) 6 C.W.N. 766. See also 8 C- 
\V. 470; 26 A. 36. 

S. 19 — Acknowledgment, effect of. in execu- 
tion prcKreedings. 3 A. 247; 8 C. 716; 9 C. 730; 
23 C. 374 foil. 5 M. 171 (F.R.V (diss. from 
(1904) 8 C.W.N. 470. Also 6 C.W.N, 766. 

(New made clear by Expl. TII of the new 
section in the new Act. — ED.] 


9. Implied acknowledgment. 


S. 19 — Implied acknowledgment. 

The acknowledgment of liability might be^ ex- 
press hut it may equally well be made impliedly 
as long as the implication is clear that thc^ debtor 
or the person who was the debtor at the time did 
intend to acknowledge his liability. 45 P.L.R. 
407=A.I.R. 1944 Lah. 88=T.L.R. (1944) Lah 
528=213 Tnd. Cas. 253. 

S. 19 — Acknowledgment must be implied 

from facts and circumstances. 

Section 19 says nothing about a promise to pay. 
but requires only a definite admission of liability, 
as to which there can he no reason for departing 
from the English principle that an unqualified^ ad- 
mission and an admission qualified by a condition 
which is fulfilled stand upon precisely the same 
footing. 

The admission of liability or acknowledgment 
must be one which can be implied from the facts 
and surrounding circumstances and is not one 
which is implied as a matter of law. A.T.R. 
1942 Pat. 170=22 P L.T. 1057=8 B R. 608= 
199 Tnd. Cas. 657. 


k,. 19 — An acknowledgment of interest due 

Implies acknowledgment of principal on which the 
interest is due. 1937 M.W.N. 1312. 

S. 19— Implied acknowledgment— Two bonds 

—Payments not satisfying either bond— Thumb 
impression of debtor is admission of debts under 
both bonds. 

Where in the case of two bonds the payments 
made have not fully satisfied either bond, and to 
show the intention of the parties no specific refe- 
rence theVeto is inade in ’the 'endorsement oi-pay- 
mcrit/’tWonly reasonable implication to heput on 
endorsernents of 'payments is that the debtor, by 
affixing his' thumb iihpression thereto admitted by 
implication that the balance due under each bond 
W atill‘^tie"ffbm him; • '91 Ind. Cas.. .^s^A.I.R. 
1926 Nag. w ..I u . • u 


S. 19 — Nature of the impheation. 

If an acknowledgment is not express it may bie 
by implication but the implication must be a ne- 
cessary implication so that the acknowledgment 
is clear and unequivocal. 8 Bom. 99; 6 Mad. 
182; 30 Cal. 699 and 9 Bom.L.'R. 715. Foil. 79 
Ind. Cas. 914=17 S.L.R. 324=A.I.R. 1925 
Sind 18T. 


-. 19 — Execution on some prior date admit- 
ted — No implication as to subsistence of Uabilfty. 

In a previous suit the defendant had deposed as 
.a witness *T am the third defendant. I and 
the second defendant purchased some land from 
the first defendant. For the balance of price due 
to lier. Ex. A was executed.” 

Held, that this was not an acknowledgment of 
a liability subsisting at the date when the witness 
deposed. As the witness did not speak of the 
price as being till due to the first defendant at the 
time, no implied acknowledgment of liability cm 
be spelt out of the mere statement that the wit- 
ness on some prior date executed a certain bond. 
A.I.R. 1922 Mad. 104; 45 M. 443 ; 26 Mad. W; 
16 Mad. 220. Foil. A.I.R. 1921 Mad. 46 ^, 
Doubted. 73 Ind. Cas. 952=17 M.L.W. 674= 
A.I.R. 1923 Mad. 634. 

S. 19 — Admission of prior 

said as to discharge— No acknowledgment of 

sisting liability. . . t,„ 

An admission of past liability unaccompaniw oy 
an allegation of discharge cannot m all 
interpreted as an admission of subsisting i • 
Liability can only signify present liability at tn 

time of acknowledgment. ,rSo«- 

used and the circumstances in j n 

ledgment is made, itimust be dwidcd , c. 

amounts to an implied acknowledgment 

sisting liability. 36 Mad. 66* vl Vr 1 

576=45 Mad. 443=1922 M.W.N. 

W. 325=32 M.L.T. 576=A.I.R. 1922 Mad. IW 

=42 M.L.J. 268. . , * 

S. 19— Rubkai of 

No admission, amounting to an acknowMgraw 
under S. 19 of the Act, can be of 

Rubkai of proceedings under ^ai! ) 

1806. 63 Ind. Cas. 490=3 U.P.L.R. 

S. 19— Implied Acknowledgment — 

debiting a particijar sum. of 

Defendant sent a letter and a tnemo^ . 

account to the plaintiff debiting 

squaring an account of ^j.f««ndant 

against the plaintiff Rs. 1,497 due 
from a third party and remitting ^e tela c ^ 
the plaintiff. Held, there was an °fg A- 

in respect of the whole sum of Rs. i,oyr- 
L.J. 1131=59 Ind. Cas. 941. to 

— ^ . 19 — Implied acknowledgment — Pronu*® 

Defendant wrote as follows in ****1,^^^ -ow 
plaintiff: — "In case the account is com^rea 
and any amount is due, my client is pmp 
pay it. .The amount mentioned in viiirt is 
not due as per your accounts- As my c 
not aware of certain amounts coitittitte 
leaichita given to the aforesaid persOT, « 
nossibie ' to set right the accounts of wy - 
I am therefore instructed by my. client tn y^ 

client should be made to, give forthwith ^ 

cWts and accounts'and gating H»em co P* 
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should receive the amount found to be true.” Held, 
that there was a sufficient acknowledgment of the 
liability to save limitation and it was not condi- 
tional on the accounts being gone into. 12 L.W. 
352= 59 Ind. Cas. 898. 

— — S. 19— Implied acknowledgment — Suit for 
balance of account. 

Where the existence of an account is admitted, 
the inevitable deduction must be that the person 
making such an admission acknowledges his liabi- 
lity to pay his debt* if any debt is found against 
him. The admission relied on in the case amount- 
ed to an acknowledgment of liability to pay an<l 
the bar of limitation was removed. 2 Lali. L.J. 
107=1 Lah. 357=58 Ind. Cas. 787. 

— S. 19— Implied acknowledgment — Liability in 
dispute — Acknowledgment of principal — Interest . 
An acknowledgment of liability within S, 19 oi 

the Limitation Act need not be express but there 
must be a necessary implication so that the ac- 
Imowledgment is clear and unequivocal. The ac- 
knowledgment must also distinctly and definitely 
V liability in dispute and not to any 

liability. An acknowledgment of liability in res- 
pect of the amount due as principal, docs not in- 
admission to pay interest. 13 S.L R. 
183=55 Ind. Cas. 822 

acknowledgment — Recital in 
An acknowledgment of liability need not be ex- 

implied and the mention in a 
ater bond of the earlier bond was by implication 
acknowledgment of liability to bring 
p D ^ater bond within the time. 131 

P.R^ 1919=53 Ind. Cas. 425. 

19— Implied acknowledgment — Endorse- 
ment of payment. 

An endorsement of paymeni^on the back of the 
hond the handwriting of the debtor amounts to 

^ implied acknowledgment of the debt. 48 Ind. 
Cas. 724 (Nag.). 

~ 19— Implied acknowledgment. 

The assignee of a subscriber to a chit fund 
rote to the manager of the fund asking for pay- 
ent of the subscription due to his assignor; the 
■[’®”ager replied '*you have not shown me the 
ueed of assignment under which you claim. Fur- 
Uier I have been issued an injunction order prohi- 
mting me from paying the amount to anybody. 
A third party Sunder Rao has sent me a notice 
‘hat the amount was due to him. You are in- 
*ormed that you must send me the amount of sub- 
•fp^ion and I cannot give you credit for any- 
[mng’ . Held, that the letter amounted to an ac- 
!?*®^.l«dinent of liability. An acknowledgment of 
yfblhty may be express or implied. 25 C. 844 
if C.l; 35 A. 437, Applied. 34 M.L.J. 551 = 
^ Ind. Cm. 973. 

nr**- I9» B*pl- a— Implied acknowledgment — 

Whatta. 

Where a judgment-debtor in an execution pro- 
ceeding objected to his being arrested as he was a 
f^r man and asked for the stay of the warrant 
|m his objection had been decided, there is no 
•mowledgment of debt within the meaning of 5. 
li** scknowledgment must be a clear 
•®ojnnent and not a mere inference. 39 All. 

-IS A.LJ. 305-38 Ind. Cm. 105. 


S 19— Implied acknowledgment— Pre-emption. 

During a pre-emption suit, by an inferior pre- 
cnii>tor. the vendee entered an agreement to sell 
tlic property, the subject-matter of the suit, to .a 
superior pre-emptor. Held the agreement was an 
acknowledgment of tlic right under the section 
2n O.C. 13=38 Ind. Cas. 582. 

S. 19 — Implied acknowledgment — Suit on ac- 
counts — Part-payment by insurance towards ac- 
counts — Whether acknowledgment . 

A sum sent by debtor by insured post with 
directions to credit in his accounts amounts to ac- 
knowledgment. 4 T-.W. 148=36 Ind .Cas. 593. 
S 19— Implied acknowledgment. 

.\cknowledgnient may be by implication but it 
must be a necessary implication. 9 S.L.R. 143 
-=32 Tiid. Cas. 548, 

Ss, 19 and 20 — Implied acknowledgment — 

Endorsement of payment — No payment. 

.\n endorsement not good as a payment under 
? 20. might still operate as a valid acknowledg- 

ment; where can endorsement of payment is made 
on a promissory note hut no payment^ is in fact 
made the endorsement will he sufficient as an 
acknowledgment to save limitation. 17 M.L.T. 
1.30=28 Tnd. Cas. 15. 

S. 19 — Implied acknowledgment — Letter ac- 
companying part-payment. 

Where a lessee was bound to pay his rent un- 
der a registered lease in four intalments, the last 
of which was to be paid in February 1902 and the 
lessee sent t.-) his lessor Rs, 30 on 15th Fehniarj’ 
1905 and a letter requesting him to credit the 
amount to the account on the lease, and the lessor 
brought a suit for recovery of amounts due under 
the lease held that the suit was not time-barred 
:,s the letter rif the 15th February. 1905 contained 
a clear admission that the rent was then due and 
ail Implied promise to pav whatever was actually 
due 17 M.T..T. 78=27 Tnd. Cas. 744. 

S. 19 — Implied acknowledgment — Endorse- 
ment of receipt of money— No actual payment— 
If sufficient acknowledgment. 

Where an endorsement of payment is relied on 
as acknowledgment of liability, the fact that no 
amount was paid on that date does not make the 
eiuh rscment inoperative if it was the intention of 
ilie parties that it should he treated as such. 26 
Tnd. Cas. 754 (Mad.). 

S 19 — Implied acknowledgment — Co-mortga- 
gor’s right to redeem. 

A co-mortgagor's statement in the plaint of a 
redemption suit that the other co-mortgagors have 
been impleaded as defendants as they would not 
iidn as plaintiffs Is an "acknowledgment” within 
♦ h# meaning of the section, of the latter's right to 
redeem. 36 All 408=12 A. L.J. 674=24 Ind. 
Cas. 104. 

— — Ss. 19 and 20 — Implied acknowledgment — 
Nature of. T 

An acknowledgment under S. 19, may be im- 
plied, but the implication must be a necessary 
deduction from the language used, that the party 
acknowledging was referring to and admitting the 
particular liability in dispute, and not vaguely any 
or every liability. 13 C.L.J. 139=8 Ind. Cas 
61. 
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S. 19 — Implied acknowledgment — Running 

account . 

An admission that there was a current account 
between tlie parties is valid acknowledgment, 
though the correctness of the amount charged is 
not admitted and though it is made by an agent 
conditionally, and subject to the principal’s appro- 
val. 55 P.R. 1910=136 P.L.R. 1910=6 lud 
Cas. 948. 

S. 19 — Implied acknowledgment — Liability to 

account. 

An acknowledgment of liability U) render an 
account to plaintilT does not amount to an acknow- 
ledgment of any indebtedness or debt within S. 
19 of the Limitati. n Act. 87 P.L.R. 1909=4 
Ind. Cas. 929. 

S. 19 — Implied acknowledgment — Reference 

to arbitration. 

A reference t-. arbitration entrusting to the 
arbitrators, the wlnde bvisiness of winding up of 
the partnership with anlhority to award from one 
party to another, whatever may be due; if in writ- 
ing and signed by the parties, amounts to ackiuov- 
lodgment within the meaning of S. 19. Limitation 
Act. For the purpose of saving limitation, it is 
immaterial that the defendants in the acknowledg- 
ment contended that nothing would be due to the 
plaintiff on taking accounts. 3 S.L.R. 5.3=2 
Ttul Cas. 370. 

' - -S. 19— Acknowledgment — English and Indian 
Law. 

In India an arkjiowledgmcnt to save limitation 
in respect of a debt must be an express acknow- 
ledgment of liability in respect of the debt claimed 
or some part of it. In English Law, the law is 
different and an acknowledgment of a partial and 
conditional character would be sufficient to prevent 
the operation of the law of limitation. 26 C. 175. 
Dts. 16 M. 221. Appr. Where an acknowledg- 
ment wa.s made in the following terms; “The bill i' 
incorrect. — I will examine the estimates and after 
deducting what has to he deducted T will see whai 
is due.” Held, that it is no acknowledgment 
within the meaning of S. 19. (1903)' 7 C.W.N 

651=30 C. 699. Confirmed on appeal In 31 C 
195. • 

10. Mortgagor and mortgagee. ’ *' 

<a) Acknowledgment by mortgagor. 

(b) Acknowledgment by mortgagee. 

(c) Acknowledgment by sub-mortgagee. _ 

10. (a) Mortgagor and mortgagee — 

Acknowledgment by mortgagor. 

“■“S. 19 — ^Acknowledgment by mortgagor in 
favour of first mortgagee — If operates against se- 
cond mortgagee — Titie of latter originating brfore 
acknowledgment. 

The acknowledgment of a mortgagor in favour 
of first mortgagee would not operate against se- 
cond mortgagee whose title originated before the 
acknowledgment had been given. A.T.R. 1949 
Pat. 505. 


19 — Mortgagor and mortgagee — Acknow- 
ledgment by mortgagor in favour of prior mort- 
gagee— If operates against subsequent mortgagee 
— ^Intle of latter accruing before acknowledgment. 
An acknownedgment given by a mortgagor in 


favour of a prior mortgagee will not operate 
against a subsequent mortgagee whose title ac- 
crued before the acknowledgment was given. 
This principle applies no less to a case iji which 
ihe mortgagor giving the acknowledgment has re- 
lamed some scintilla pf interest in the form of an 
equity of redumption than to a case in which he 
has parted with his interest altogether. I.L.R 
(1947) A. 11=229 Ind. Cas. 583=1947 A.L.J. 
129=1947 A.L.W. 376=1947 A. W. R. (H.C.) 
101=A.I.R. 1947 All. 74 (F.B.). 

S. 19 — Acknowledgment by mortgagor in 

favour of first mortgagee after creating second 
mortgage — If binds second mortgagee. 

S. 19 of the Limitation Act does not allow a 
mortgagor, after he has created a second mort- 
gage and thus ceased to represent the entirety of 
the equity of redemption, to compromise the posi- 
tion of his own second mortgagee in point of limi- 
tation by an acknowledgment given behmd his 
back in favour of the first mortgagee. I.L.R. 
(1946) A. 375=A.I.R. 1947 A. 214=1946 A. L. 
J, 104=222 Ind. Cas. 632=1946 A. W. R. (H. 
C.) 476. 

Ss. 19 and 20 — Genuine acknowledgment by 

mortgagor of previous mortgage — Subsequent 
mortgage executed before acknowledgment— 
Acknowledgment, if bind^g on subsequent mort- 
gagee — Amount kept in hands of mort- 
gagee to pay off prior mortgage — Under deed, 
Hen of previous mortgagee acquired by subse- 
quent mortgagee — Payment by latter to former, 
of principal and interest in full before January h 
1928 — Such payment, whether attracts S. 20. 

Per Agarwaia, J. — Where an acknowledgment 
made by the mortgagor is genuine, it is sufficient 
to provide a fresh terminus a qua against the sub- 
sequent mortgagee even if his mortgage is execut- 
ed before such acknowledgment. To confine the 
word ‘acknowledgment’ in S. 19 to an acknow- 
ledgment made prior to a transfer or mortgage 
Would mean qualifying tlie phrase ‘some person 
through whom he derives title’ by reading it as 
‘some person through whom he derives title sub- 
sequent to the acknowledgment’, and it is not 
permissible to add to or alter the language of a 
statute in this way. 

The mortgagor executed the mortgage in 
of the plaintiff under which a sum of Rs. 3,^ 
which was due to the previous mortgagee was 
kept with the plaintiff so that he himself may 
the debt and take back the mortgage bond an 
keep the same with him as evidence. The 
tiff accordingly paid the amount to the 
mortgagee which payment was endorsed by m ^ 
on the back of the mortgage. 'There w« *,5*. 
ther recital in the mortgrag< bond in suit: in 
mortgage lien possessed by the {< rmer mortgage 

in respect of the mortgaged share 

acquired entirely by the plaintiff mortgagee 
suit was instituted against the mortgagor and ti 
subsequent mortgagees more than 12 
the due date of payment fixed in the 
bond of the previous mortgage which was redwn 
ed by the plaintiff but within 12 years 0'.*“ 
date of the payment of those dues to the prevtou 
mortgagee: , 

Held, Per Manohar Lall, J.— That the endorse- 
ment showed that the total sum of principal w 
interest had been paid and, therefore, the mteres 
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tiad been paid in full as sucli and this payment 
was made before January 1, 1928; by the plaintiff 
who was duly authorised to make payment and it 
kept alive the mortgage lien. In these circum- 
stances the payment of interest as such could be 
validly treated as a payment on the bond of pre- 
vious mortgage and, therefore, attracted the pro- 
visions of S. 20 of the Limitation Act, to enlarge 
the period of Limitation for a suit to enforce the 
liability which had been transferred to the plain- 
tiff by the doctrine of subrogation. A.I.R. 1942 
Pat. 166=8 B.R. 316=198 Ind. Cas. 3. 

S. 19 — Transfer of part of hypotheca by mort- 
gagor •— Subsequent acknowledgment by him — 
Whether binds transferee. 

An acknowledgrnent made by a mortgagor 
after transfer of his interest in a particular pro- 
perty forming part of the hypotheca will not bind 
the transferee even if the personal remedy against 
the mortgagor was alive on the date of acknow- 
ledgment and the mortgagor had not parted with 
all the property hypothecated at the time when 
he made the acknowledgment. 58 M.L.W. 643 
= 1945 M.W.N. 774=(1945l 2 M.L.J. 556--=A. 
I.R. 1946 Mad 88. 

S. 19 — Acknowledgment by mortgagor after 

puisne mortgage. 

A subsequent mortgagee is not bound by ati 
acknowledgment in favour of a prior mortgagee 
made after the date of the subsequent mortgage. 
1944 N,r..J. 229=A,I.R. 1944 Nag. 163=1. L. 
R. (1944) Nag. 383=216 Ind. Cas. 296 (F.B.). 

“S . 19— Acknowledgment by mortgagor after 
subsequent mortgage. 

An acknowledgment made by the mortgagor of 
a prior mortgage will extend the period of limita- 
tion as against a puisne mortgagee even though 
the acknowledgment was made subsequent to the 
<iate of the puisne mortgage. 8 O.W.N 1160= 
A.I.R. 1932 Oiulh 1 = 7 Luck. 270=1.18 Ind. 
•Cas, 800. 

S. 19 — Mortgagor and Mortgagee — Acknow- 
ledging debt after execution of puisne mortgage. 

An acknowledgment by a mortgagor in favour 
of the fir.st mortgagee is elTcctivc against a second 
mortgagee whose title originate*! hcfrirc the ack- 
nowledgment was given. 17 A.L.J. 763 = 51 In<l 
C:as. 829. 

S. 19 — Ackniwledgment by mortgagor alter 

sale of his interest. 

Section 19 perfectly general; it is not conhncil 
to mortgages; it applies to every form of pro- 
|)erty movable aiul immovable, and it woiiul ap- 
pear strange that a man in wrongful possession 
•of property may transfer it to a bona fide pur- 
chaser and that the latter is not quiete<l in his 
possession by the lapse of time, but may be defea- 
ted by acknowledgments made without his know- 
ledge by the pcr.son from whom he derived title. 

Acknowledgment.s made by mortgagors after 
•they had parted with all their interest to a pur- 
chaser do not bind the purchaser. A.I.R. 1942 
P.C. 67=1942 O.W.N. 604=(1942) 2 M.L.J. 
559=9 B.R. 57=(1942) A.L.J. 648=1. L.R, 
(1942) I-ali. 686=1942 A.W.R. 41=55 L.W. 
854=47 C.W.N. 43=1943 M.W.N. 1 = 1. L.R. 
(1942) All. 660=1. L.R. (1942) Kar. (P.C.) 153 
•.Sup. =45 Bom. L.R. 267=76 C.L.J. 447=69 I. 
A. 130=202 Ind. Cas. 740 (P.C.) and 9 B.R. 

lO-F. V. b.— 31 
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(1942) Lah. 684=47 C.W N 46 

(1)=202 Ind. Cas. 742 (P C )‘ 

R. 1940 Mad. 4/0=(1940) 1 M 1 t 7 ^' t ‘t ‘ 
R. (1940) Mad. 872=(1940) M W 
L.W. 592=188 Ind. Cas. ^3 fp.B 

Overruling A.I.R. 1935 Mad 899 -q d T.r 
885=161 Ind. Cas. 924. 

20— Payment of interest by mort- 
gagor after transfer. ^ mort- 

Payment of interest by a mortgagor after he 
has transferred a portion of the mortgaged oro 
pcrties to others would keep the mortgage alive 
even as against the latter and the properties 

transferred to them. A.I.R. 1933 Cal — 

C.W.N, 1138=58 C.L.J. 422=60 C. 87^1^3 
ln<i. Cas. 315. ^ 

-—S. 19— When a mortgagor has sold a por'ion 
of the mortgaged property but remains person- 
.illy or m respect of the unsold portion liable on 
the mortgage, an acknowledgment of the mort- 
gage by hirn subsequent to the sale is effective to 
sart limitation as against the property sold 

^ "mortgagor's pei- 
soiial liability had become barred and he had sold 

all the mortgaged property, any acknowledgment 
by him of the mortgage debt can save limitatmii 
against the purchaser. 36 L.W 44=ri93?V \f 
W.N. 614 = A.LR, 1932 Mad. 516=63 M L T 
111=55 M. 7.';8=138 Ind. Cas. 632. ' 

S. 19 — Acknowledgment after cessation of 

interest in mortgaged properties— Who is bound 
by. 

A pesnn whoAvas a party to the mortgage con- 
tract can make an acknowledgment even after 
inlcrcst in the properties had ceased but the 
acknowlctlgmcnt binds only him or persons claim- 
ing through him, i.e.; assignees from him alter 
ackii'.wkilgincnt . 86 Ind. Cas. 4.34=A.I R 

192.5 Mad. 1108. 

I — — Ss. 19, 20 and 21 — Mortgage — Acknowledg- 
•snient — Effect on previous purchaser of portbn 
of mortgaged property. 

Acknowlefigment of liability or part paymmi 
by by a mortgagor has the effect of keeping alive 
the mortgage debt as against even .such of the 
mortgaged properties as the mortgagor has sold 
to a third person, whether the purchaser, when 
he bought, bad notice of tlic mortgage or not. A 
mortgagee cannot by the act of parties who arc 
entitled only to the equity of redemption be dep- 
rived r.f his right to resort to any estate com- 
prised in his mortgage so long as he has not re- 
leased or given it up and so long as that mort- 
gage is legally kept alive. 11 B.L.R, 115 fo| 
(1905) 9 C.W.N. 868=32 C. 1077. 

S. 19— Mortgage — Pr«liminary instalment de- 
cree — Pa3rment of instalment docs not amount to 
acknowledgment . 

A payment of an instalment under a preliminary 
mortgage decree directing payment of mortgage 
money by instalments cannot, in any 'nise, 
amount to recognition of the right of the 
holder to apply for a final decree. It is mtcslx » 
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payment under tlie preliminary decree and is no 
more an acknowle<iginent of anything than a 
prompt payment would have been. A.I.R 1942 
^fad. 581==:55 L. W. 276=(1942) 1 M L I 
532=1942 M.W.N. 367=1. L. R. (1942) .Mad. 
7 / 0^202 Ind. Cas. 629. 

S. 19 — Mortgagor and mertgagee. 

Where there is an acknowledgment by a mort- 
gagor, that ackn 'wlcdgmcnt can only bind a mort- 
gagee \vh derives ins title subsequent to the ac- 
knowlcdgnietu, but it cannot bind a mortgagee 
wlio derives title prior to the acknowle<lgmeiit. 
A I R. 19.36 All. 636=1936 A. W.R. 516=(1936) 
A.L.T. 586=58 A. 912=164 Ind. Cas. 725. 


“~.S. 19 — Written statement in another suit, ad- 
mitting rights cf mortgagee, sufficient acknowledg- 
ment. 

A sued B and C for foreclosure of a mortgage. 
The suit was ex facte time barred but A alleged 
written acknowledgment on the part of B and C. 
One D had filed a suit against B and C. D im- 
pleaded A as a defendant mortgagee. B and C 
in the written statement of D’s suit signed by 
them admitted the allegation of A’s mortgage 

Held, that there was sufficient acknowledgment. 
In D’s suit A was dearly impleaded by D it] the 
character of a mortgagee under the particular 
mortgage-deed and this was admitted in writing 
by B and C. This being so, the requirements of 
S. 19 were amply satisfied. D’s plaint and writ- 
ten .statement by B and C could be read as evi- 
dence of acknowledgment. 6 O.W.N 943=A 
I.R. 1930 Oudh 67. 

■ S. 19 — Equitable mortgage— Personal remedy 
—Limitation — Acceptance of pro notes towards 
debt— If time extended. 

Where plaintiffs who were secured creditors 
and who had a period of twelve years’ limitation 
for instituting a suit to enforce, their rights as 
mortgagees, but a period of only three years* limi- 
tation to enforce their rights for the deficiency, if 
any, arising put of the sale of the mortgaged pro- 
perty from the other property of the debto-, ac- 
ceptc.d promissory notes in respect of the loan. 

Held, that the only purpose for which the pro- 
missory notes were taken was to extend the period 
of limitation in respect of the personal liability of, 
the defendant and the original debt secured by 
the deposit of title-deeds continued to exist not- 
withstanding the execution of fresh promissory 
notes. 17_W.R. 201, Foil. 105 Ind. Cas. 765 
=22 S.L.R. 222=A.I.R. 1928 Sind 17. 

S. 19 — Mortgage — Sale of part of mortgage 

property — Subsequent renewal of mortgage by 
mortgagor Is not ackn. wledgment but is 1 ke part- 
payment — Limitation commences from latter 
mortgage, even against intermediate alienee. 

Where after sale of part of the mortgaged pro- 
perty, a fresi] deed is executed by the mortgagor 
in renewal of the original mortgage, there is a new 
promise to pay by the mortgagor, and the ques- 
tion is not whether it operates as an acknowledg- 
ment to save the bar of limitation as against the 
intermediate alienee because it is a new covenant 
substituted for the old covenant and not a mere 
acknowledgment. TTiere being a new covenant 
substituted for the old one the period of limitation 
even as against the alienee is, to be calculated 
from date mentioned in the later mortgage and 


not from that in the original one. The effect of 
such a new covenant is more analagous to a part- 
payment under S. 20, Limitation Act, and not 
merely to that of an acknowledgment. 1 C.L. 
J. 337, Foil. 86 Ind. Cas. 434=A. I. R. 1925 
Mad. 1108. 


— 7-S. 19 — Admission as to third party's right in 
plaint valid acknowledgment of such right. 

In a suit for redemption of mortgage a state- 
ment in the plaint made by some of the mortga- 
gors that certain other mortgagors who did not 
join in that suit as plaintiff had a right to redeem 
the mortgage was an admission in respect 0/ the 
latter's right witli regard to the mortgaged pro- 
perty and is an acknowledgment within the mean- 
ing of S. 19 of the Limitation Act and gives a 
fresh start to limitation. 84 Ind. Cas. 5=5 L.R. 
A. Civ. 530=A.I.R. 1924 All. 876. 

■ S. 19 — Suit for possession of mortgaged pi*>* 
perty — Bonds given in lieu of interest— Time ex- 
tended. . . 

Plaintiffs sued for possession of certain land 
which had been mortgaged to them and claimed 
an extended period by reason of the existence 0 
certain acknowledgments by the mortgagor. Ihts 
extension was claimed on the basis of 
incnis contained in bonds, dated 1899 and 
executed by the mortgagor in the plaintifrs lavour. 
In these bonds part of the consideration^ eo 
tered as being the interest due to the plainiitts 0 
the mortgage in the suit. 

Held, tliat the admission of liability to ‘Sv 
tercst under the mortgage in the bonds o* 
and 1903 amounts to an acknowledgment ol haoj^ 
lity under the mortgage including «?,Pc4. 

possession to the mortgagee. 25 Cal. »44. 
Ind. Cas. 985, Foil. 68 Ind. Cas. 185=2 L.i- 
J. 549. ^ 

S. 19 — Mortgagor and mortgage* — Effect 

remedies of mortgagee. ... 

An admission by a mortgagor of his I'am. ^ 
under the mortgage, within S. 19 of the ^‘*”**^ ‘ 
Act carries with it an admission of all the r 
dies to which the mortgagee might be entitled 
der it. 1 U.P.R. (J.C.) 45=6 O.L.J. 248- 
51 Ind. Cas. 985. 


Ss. 19 and 20 — Mortgagor and mortgagee— 


Effect on puisne mortgagee. 


An acknowledgment of mortage .<iebt . 

not only against the person making it but 
those who derive their title from him, !•*.» P 
mortgagee. 1 C.L.J. 337, Expl. 

Quaet«.— What is the effect of an acknowledg- 
ment against the previous junior encumbrance^ 
5 L.W. 111=21 M.L.T. 105=32 M.L.J. 

38 Ind. Cas. 240. 

S . 19— Acknowledgment of existence of mort- 
gage but with a wr_ng date. 

Where parties, defendants to a redemption suit 
had, in a previous suit, in which it had been soughk 
to eject them as trespassers, set up the existence 
of a mortgage, in virtue of which they alleged ihty 
were in possession, but assigned a wrong date to- 
the mortgage. 

Held, the mere fact that a wrong date 
a‘'Stgrned will not take away from the admis- 
sion its efficacy under S. 19. (1903) 1 A.L.J- 

1=1904 A. W.N. 38=26 A. 313. 
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S. 19 — Admission In plaint cf the rights of 

other CO mortgagors — Sufficient acknowledgment. 

Where in a suit foi re<iemption instituted bv a 
co-mortgagor, he admits in the plaint the rights 
of the other mortgagors not joine<l as parties to 
redeem, the statement is an acknowledgment of 
the other mortgagor’s right to redeem within S. 
19 of the Limitation Act. 36 All. 408, Foil, 64 
Ind. Cas. 979 (All.) 

S. 19 — Joint mortgagers — Under Acts of 1871 

and 1877 acknowledgment must be by all the mort- 
gagors. 

Under the Limitation Acts of 1871 and 1877 an 
acknt wlc<lgr.icnt of the rtglit of redemption nmst 
be made by all' the mortgagees and it noi so made, 
k did not save liinitation even against the sliarcs 
of those who signed it, if the mortgage was in- 
divisib’^. 67 Ind. Cas. 463=5 L.L.J. 114. 

— S, 19 — Mortgag r and Mortgagee— Co mort- 
gag r— Acknowledgment by — Effect of S. 1 (15). 

An acknowledgment by the mortgagee’s son en- 
titled to only a sliare in the mortgaged property 
cannot give a fresh starting point of limitation 
and the fact that he afterwards acquired the whole 
of property would make no difference because the 
acknowledgment to be effectual must be valid on 
the date when it was made. In a suit for redemp- 
tion of a mortgage, an acknowledgment of the 
mortgagor’s right of redemption to save limitation 
must be by a person in whom the entirety of the 
mortgagee’s rights were vested. 5 M.L.T. 261 
= 1 ind. Cas. 204. 


S. 19 — Execution of fre-h mortgage by one of 

co-mortgagors in consideration of previous mort- 
gage after separation from other. 

One of the two co mortgagors in consider.ilion 
of a previous mortgage exccutetl a fresh mortgage 
and absolved himself from alt the liabilities um- 
der the first mortgage after separation between 
them; 

Held, that the subsequent bond could not be an 
acknowledgment of liability under the first b'>nd 
bv or on belialf of the other. A I.R. 1939 Pal. 
451=20 P.L.T. 619=18 Pat. 434=6 B.R. 56= 
= 184 Ind. Cas. 597. 

S. 19 — An acknowledgment by a mortgagor 

of his liability under the mortgage in an alienation 
made after parting with the equity of redemption, 
is again.st his interest and amounts to an acknow- 
ledgment of liability within the meaning of S. 19. 
Limitation Act, and binds his successor in-tille. 

Obiter.— Where such an admission is not 
against his interest, it would presumably be hel< 
that such an admission was no acknowledgment 

at all. 


Where there is a recital in the mortgage deed 
that there were no prior mortgages, the wo dmg 
of the document me-ely shows that the mortgigee 
accepted that statement. It Joes not. however 
safeguard the mortgagee 

such a mortgage. A. I.R. 1937 Mad. 826-al76 
Ind. Cas. 939. 


10 0>) Mortgagor and Mortgageo— 

' Acknowledgment by mortgagee. 


l^AppUeaUUtjs— Tahaildar'a report that 

bad aaaer^ before him aa to the 


existence of raortgages-Fresh start for r^demp- 

mortgaecs of 1851 and 

886 w onT. existence in 

1886 when there was a dispute about the exisieiice 

of the mortgages and the Tahsildar before ■ wC^ 

It was made has made a report of it, the reference 

to such an assertion m the Tal.sildar’s report would 

requirements of" S^.'^'l^of tTie"^ UmkatiS” Aa ‘so 

— Ss. 19, 21 — Acknowledgment by one of seve- 
ral co. mortgagees, is insufficient to provide a fresh 
period of himtation— Held, that neither admission 
m deed of assignment nor plaint in partition suit 
provided fresh period. 19 Pat. 938= A I R 

1^*^/ r"*- 864=is9 

Ind. Cas. 855. 

Ss. 19, 21 — Co-mortgagees. 

An acknowledgment of liability, to be redeemed- 
made by one of several mortgagees is not s'dffi- 
cicnt to keep the right to redeem alive cither as 
against the mortgaecc who signed the acknowledg- 
ment or as against the rest. A. I.R I 934 
293=151 Ind. Cas. 385 (1). ’ 

S. 19 — Acknowledgment to one of several 

mortgagee 3 — If other mortgagees bound. 

A mortgagor whose interest in the property 
mortgaged to several persons has not wliolly 
ceased to exist can acknowledge in favour of the 
first mortgagee so as to bind the subsequent 
mortgagees. 62 Ind. Cas. 833=29 M.L.T. 189 
=40 M.L.J. 126. 


S. 19 — Acknowlcdment by one uf joint mort- 
gagees. 

An acknowledgment by one of two mortgagees 
of the title of a mortgagor would not save the 
mortgag<..r’s right to redeem from being barred by 
limitation wliere the mortgage was a joint mort- 
gage and incapable of being redeemed piece-meal. 
18 A. 458, Foil. 34 All. 371=9 A.L.J. 3S6= 
14 Ind. Cas. 132. 

S. 19 — Authority to acknowledge — Co- 
mortgagee's acknowledgment. 

Acknowledgment by mortgagee not prov«^d to 
have been duly authorised as agent of his co- 
mortgagee does not extend tlie period of limita- 
tion. The Settlement Officer is not an agent of 
the mrirtgagee within S. 19. 35 P W.R 1910= 

39 P.R. 1910=179 P.L.R. 1910=5 Ind. Cas. 
992. 

S. 19 — Mortgager and Mortgagee — Co- 

mortgagees. 

Separate mortgagees signing separate acknow- 
ledgments tliat they were m- rtgagees in respect 
of their «hares is sufficient acknowledgment wi»hin 
the meaning of S. 19. II Bom.L.R. 318=2 Ind. 
Cas. 469. 

S . 19— Acknowledgment by agent— Acknow- 
ledgment by one of two m rtgagees — Act 1* of 
1859. 

Under Act 14 of 1859 an acknowledgment by an 
agent could not have the efTcct of saving th-* ope- 
ration of hmitaf'on. 13 B L.R. 177 fP.C.); 1 
A. 642. foil. Where a mortgage is i->int in 
favour of two mortgagees, an acknowlegment by 
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one of them cannot enure to the benefit of the 
mortgapcor as against the other. 18 A. 458, foil. 
(iyu4) 1 A.L.J. 355. 

S- 19 — Acknowledgment by one of several co- 
heirs of mortgagee— Not binding on others. 

.An acknowledgment nia<le by one of the heirs 
of the inorngagee wlio have divided the mortgage 
]*ropc‘rty am iig tiicmselves without the consent 
of the mortgage T is binding on him or his heir so 
far ns regards the property iti his possession 
though it may not be binding on the co-heirs of 
the mortgagee. 32 Bom.L.R. 1096=A.I.R. 
19.^0 I'om. 400 =-.t 4 Born. 625 (F.B.). 

19 — Acknowledgment by one of several 
heirs 'fa mortgagee. 

.All acknowledgment to be effectual, must have 
been a good acknowledgment at the date when it 
was made. An acknowledgment by one of several 
heirs of the mortgagee of the mortgagor’s right 
of redemption is not sufficient to give a new start- 
ing point for limitation under S. 1, Cl. 15 of Act 
XIV of 1859 even to tlie extent of the interest of 
the person acknowledging. (1909) 19 M.L.J. 

288=5 M.L.T. 208=1 Ind. Cas. 203 (2). 

■ S. 19 — Prior mortgagee admitting genuine- 
ness of mortgage-deed in favour of subsequent 
mortgagee. 

When a person admits the genuineness of a 
document, he admits ' his liability under it. 
/-fence when a prior mortgagee admits the mort- 
gage <lced in favour of a subsequent mortgagee, 
he admits tlic latter l,. be a subsequent mortgagee. 
That tunounts to an acknowledgment of liability 
within the meaning of S. 19, Limitation Ac* A 
I.R. 1943 Oudii 164=1942 O.W.N. 766.-194? 
A.-W.R. 355=18 Luck. 601=204 Ind. Cas. 4-14. 

S. 19 — Mortgage of 1791 — Redemption suit in 

1933 — Acknowledgments signed by Pleader in 
1849 and 1867 — Acknowledgment of 1849 invalid 

under S. 1 (15), Limitation Act (14 of 1859) 

Acknowledgment of 1867 also invalid under Ait. 
148, Limitation Act (15 of 1877) — Suit held bar- 
red under'S.' 1 (15), Limitation Act (14 of 1859) 
read with S. 1 of Amending Act (11 of 1861)— 
S. ZrLunitation Act (15 of 1877), held applied. 

The general principle, that the Act of Limita- 
tion to apply to a suit is the one in force at the 
date of the suit is subject to the qualification that 
where a right to bring a suit had been extinguished 
before, it cannot be revived subsequently. 

/In October 1791, the plaintiff’s predecessors-in- 
title mortgaged certain property with possession 
to ^ the defendant's predeccssor-in-title for a 
pferiod of; seven years.. In 1848, in the suit by 
one of the mortgagors to redeem the mortgage the 
pleader of the mortgagee put in a statement of 
accounts signed by himself on June 21, 1849. In 
1863 another redemption suit was filed and in the 
memo of second appeal by the descendant of the 
original mortgagee arising from that suit, the 
existence of the mortgage and relationship of the 
mortgagor and the mortgagee was admitted 
as subsisting. This memorandum • dated 

January 28, 1867, was signed by the pleader 
of the appellant mortgagee. In 1921 and 
.1922, the descendants of the mortgagee 
sold a portion of the mortgaged property. 
‘ltf'1933 the representatives of the mortgagors 

the mortgage of 1791. The 


plaintiffs relied on the above-mentioned acknow- 
ledgments of 1849 and 1867: 

Held, that the facts of this case attracted the 
application of S. 2, Limitation Act of 1877 as 
well as S. 6, General Clauses Act; because the 
mortgage in suit was in the year 1791, and it was 
governed by the provisions of S. 1, Cl. (IS), 
Limitation Act of 1859 read with S. 1 of the 
amending Act (11 of 1861), according to which a 
suit for redemption of a mortgage, which would 
have been barred when the Act of 1859 came into 
force would be barred after January 1, 1362. 
The alleged acknowledgment by the pleader in 
1849 did not save the suit because under S. 1, cl. 
(15) of the Act of 1859, the acknowledgrrient must 
be by a mortgagee or some person claiming uuder 
him, and here it was not by such a person but 
by a legal agent. Therefore, the suit was barred 
after the beginning of the year 1862. Under Art. 
148 of the Act of 1871, also the acknowledgment 
must be given by the same type of person as men- 
tioned in the Act of 1859. Therefore in any 
case the suit was barred at the date when 
the Act of 1877 came into force, and, therefore, 
S. 2 of that Act applied with the result that the 
right to sue having been lost, it could not be re- 
vived even though the acknowledgments were 
good under the Act of 1908 when the suits were 
brought. 43 Bom.L.R. 194=A.I.R. 1941 

Bom. 178=1. L.R. (1941) Bom. 260=197 Ind. 
Cas. 88. 

S. 19— Where the sub-mortgage effected by 

the original mortgagee clearly recites the mort- 
gagee’s rights and liabilities under the 

mortgage, this is an acknowledgment withm t c 

meaning of S. 19 of the Limitation Act. • 

R 1939 Pat. 427=5 B.R. 489=180 Ind. Cas. 
795. 

S. l^Sub-mortgage — Acknowledgment of 

mortgage right. 

A sub-mortgage can amount to a valid 
ledgment that the property was on that datehrid 
under mortgage right. 32 Bom.L.R. 1096=A. 
I.R. 1930 Bom. 466=54 Bom. 625 (F.B.). 

S. 19 — Mortgage merged into a decree— Ack- 
nowledgment of existence of decree, whether acic- 
nowledgment of subsistence of mortgage debt. 

Where the original mortgage debt had c®^*®** 
to exist by reason of the decree, the acknowledg- 
ment of the existence of the decree, cannot he 
taken to be an acknowledgment of the_8ubsister.ee 
of the debt which that decree extinguished so ^ 
to save limitation. A. I.R. 1939 Mad. b/8— y 

L. W. 6S7=(1939) 1 M.L.J. 770=(1939) M.W- 
N. 590=189 Ind. Cas. 200. 

S. 19 — Redemption by second mortgage^ 
Admission by first mortgagee regarding subsis- 
tence of mortgage if ean rely on. 

In a suit for redemption the second 
can rely upon an admission made^ by_ the n 
mortgragee in a deed, executed within sixty . 

next before the suit, in which deed he j 

that the common mortgagor was the owner ^ 
that the suit properties were demised to 
family on Icanom. SUch an admission . 

rily implies that the mortgage was then ®^9si- 
ing and that it was liable to be redeemed. 

M. L.W. 1045=A.I.R. 1930 Mad. 65=57 M.L. 
J. 789. 


969 LIMITATION ACT (1908), S. 19 — 10, Mortgagor and Mortgagee. 


970 


S. 19 — Admission of right to redeem — 

Mortgage held to be executed witlun period of 
redemption before acknowledgment. 

Where an acknowledgment by mortgagee con- 
tains an admission in unequivocal terms that the 
mortgagor’s right of redemption subsisted till tiie 
date (.f the acknowledgment, the mortgagor should 
be deemed to liave established that the mortgage 
had been made some time within the period of 
limitation for redempti..in (60 years) before the 
date of such admissl n. 115 Ind .Cas. 4.51=A. 
T.R. 1929 All. 209. 

S . 19 — Sale of mortgagee rights — Sufficient 

acknowledgment of the subsistence of mortgage. 

In 1908, G the mortgagee, his brother and his 
son executed a sale-deed in favour of the defen- 
dant of ni<.rtgagcc rights in a grove. In that 
sale-deed they stated that tliey were mortgagees of 
the grove of K and tliey purported to sell their 
riglits as m'.rtgagces to the defendant. 

Held, that tlie very fact r,f G selling his mort- 
gagee rights was an express acknowledgment 01 
the existence of a subsisting mortgage an<l mi sub- 
sisting riglits wliicli he was competent t . sell and 
the very fact of defendant purchasing thO'C rig‘:t> 
was an acceptance on his behalf '<f an existing 
mortgage, a mortgage which wa'- in force a-, a 
subsisting mortgage on the date of the sah' t 
him, and therefore he cannot set uj) any 
inconsistent with mortgagee rights. 89 Ind. Gas. 
118=4 ]..R,A. Civ. 470=A.I.R. 1924 All. 4-S. 

■ S, X9 — Authority to acknowledge— Assignor 

Ackii'iwledgmcnt by transferor of a niortg.ige 
right binds the transferee. 7 A.L.J, 347=6 
Ind. Cas. 190. 

S. 19 — Acknowledgment — Mortgagor nar- 
rating the relationship of mortgagor and mort- 
gagee — Mortgagee admitting its correctness by 
signature— Effect of the writing. 

Where a iii' -rtgagor describes lii'' niorteagee as 
such and the latter admits in writing over his 
signature the c'lrrectnesN of that description, the 
meaning of the admission is as plain as lang '.ige 
can make it. Thereby the mortgagee unnnst.t- 
kahly afTirms that he is what he is describ' d t , be 
—a mortgagee— and it is a neces-ary implicaiem 
from the adniissi'.n that he acknowledges all the 
legal conscf|Ucncc'> of his position as a ni'Ttf'aKC**, 
on which his liability is t-. be redeemed. It \> 
immaterial Vi what connection of for what pur 
pose the description was made bv tbc m'-rtg-igiT 
and admitted as errect by the mortgagee— v. In • 
thcr it was or wa-> not made in a document w’ncli 
had nothing to do either directly or mdir-ctly 
with the mortgage. Tin sole question is wh llier 
the writing, whatever its immediate purpose or 
occasion, contains an acknowledgment of the 
liability in dispute. (190R> 10 Bom. L R. 385. 

8i. 19 and 22— Mortgage — Relinquishment 

of ebarge on portion after payment of portion of 
debt. See 10 C.W.N 551=33 Cal. 613. 

10. (e) Mortgagor and Mortgagee- 

Acknowledgment by sub- 
mortgagee. 


19 Execution salfr— Prior mortgage men- 

tioned in Uat of properties to be aold — Sufficient 
acknowledgment. ... 

Where a sub-mortgagee tn submitting x list of 


property to be sold in execution of his decree. 

described the property as subject to prior mort- 
gage. 

Held, that the description amounted t . acknow- 
ledgment and -aved limitation as against him 

Cas. 330 — 22 A.L.J. 1018=:5 L R A Civ 7 \^ 
=A.I.R. 1925 All. 174. ^ 

- S. 19— Rent note signed by sub-morteap-ee 
to mortgage — Property mentioned as mortgaged 

be Te^emfd of liability to 

Wliere in a rent note of 1878 given by the sub- 
mortgagee to the mortgagee the property was 
de^nbed as the property mortgaged to you.” 
Held, that the sub-mortgagee’s signature on the 
canniit mean an acknowledgment of 
liability to be redeemed by the original mortgagor. 
• • ^eainst original m'.rtgagcc was barred. 

It IS difhcnlt to sec how it would not also be bar- 
red against sub-mortgagee, unless ho had directly 
a«lmitted his liability ti) be redeemed by the mort- 
gagor. and tlie signature on the rent note did not 
point with reasonable certainty to that liability 
70 l.r. 906=24 R in.L.R. 713=46 Bom 1000 
= .A.I.R. 1922 Bom. 356, 


11. ‘‘period preicribed .” 

S. 19— Acknowledgment made within extend- 
ed peri' d given by S. 6 — Validity — “Penod 
prescribed." See LIMITATION .\CT, SS 6 
and 19. .51 llonil.R. 830 = A . I . R. ” 1930 

Boin. 94. 

S. 19 — Min r — Must acknowledge before 

expiry of limitation prescribed for the suit. 

I’nd'T S 6. a minor may institute the huit and 
make an .application within the same period after 
ilie <lisability li.!'- ceased as he wouh! otlierwisc 
have been all‘iwc«l from the time prescribed there- 
for in the thinl c<*hinm of the first '^clicdulc. Tlic 
time prescribe'! tlieicfor in the thinl column of 
the first schcilnle is iliffertMit from the intended 
peri' d \sithm which a minor may bring a suit after 
tl <• .h'.'ibility hav ceri'-e'l. The acknowledgment 

hahihty must, tben-fore. under S 19. be given 
before the expiration of the p<rio'l prescribed 
therefor in the thirrl coinmn of the first schedule 
and not hef' re the cxpirali-n of the period within 
which a minor may hring the suit. 26 Bom 782; 
15 Born 1..K 348; I'oll. 112 Ind. Cas. 24---52 

Bom. -‘^21=3" Botn.L R. 733 = A.I.R, 1928 
!’. in . 319. 

. .$■ 19 — Acknowledgment after limitation but 
during period excluded by local enactment (i.e.) 
S 9 (5), U. P. Encumbered Estates Act— If 
effective. 

'I'hc words in S. 19 of the I.imitati'’>n Act are 
•before the expiration of the period prescribed,’ 
This must mean |»re*cribed by the Act in which 
S. 19 occurs, that ««. the I.iniitalion Act read by 
itself and without reference to any other enact- 
ment Hence an acknowledgment beyimd limita- 
tion but within a period which has to be excluded 
under a l"cal or special Act (i.e.) S. 9 <5) of 
the United Provinces Encumbered Estates Act. ia 
not an acknowledgment within S. 19 of the 
I.tmitati'>n Act and would not save the suit from 
the bar of limitation. I. L.R. (1946) All. 532<a 
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109=^226 Ind. Cas. 440=1946 
A.L.W. 450=1946 A.W.R. (H.C.) 450. 

^ — Section 19 cannot apply to an acknow- 
Icd^icnt ma'ic after expiry of the period of 
limitation prescribed but during the period ex- 
cluded by S. 52. V. P. Court of Wards Act 
(Act IV of 1912). A.r.R. 1938 All. 217 = (19.18) 
A.I. T, 252=1. L.R. (1938) All. 363=175 Ind. 
C:as. 556 (F.B.). 

Overrules— A. I. R. 1927 All 577=102 Ind. 
Cas- 111. 

S- 19— Punjab Act (3 of 1923), S. 5— Period 


pre?5cribed in— Applicability . 

The period within which a suit could be institu- 
ted IS the “period prescribed for the suit” with- 
in the meaning of S. 19. Limitation Act. There- 
lore the period of two years within which a suit 
could be filed under S. 5, Punjab Act 3 of 1923 
IS the “period prescribed for the suit” within the 
meaning of S. 19, Limitation Act. 

On 17ih May, 1921. A signed a balance in favour 
if B for an anv iint due and on 7th June, 1924, he 
acknowledged his liability under that balance. B 
instituted a suit for recovery of the amount on 
9th March, 1927. 

Held, that the suit was within time. Section 5 
Punjab Act 3 of 1923, prevented the suit from 
being barred by time for two years from the date 
on which the Act came into force and therefore 
the right to sue being alive on 7th June, 1524, 
when the liability was acknowledged, the acknow- 
ledgment extended the time by virtue of S. 19. 
Limitation Act, by three years from its date. A. 
I.R. 1930 Lah. 978=129 Ind. Cas. 125. 

— — S . 19— Prescribed — - Meaning — Limitation 
pre cribed by Punjab Loans Act 3 of 1923. 

There is no justification for holding that ‘pres- 
cribed’ in S. 19 of the Limitation Act must be 
limited to the time mentioned in the schedules to 
the Act. The period of within which a suit can 
be instituted is the “period prescribed for the 
suit” within the meaning of S. 19. Therefore the 
period of two years within which a suit can be 
filed under S. 5. Punjab Act of 1923 is the “period 
prescribed for the suit.” 

On 17th May, 1921, A signed a balance in 
favour of B for an amount due and on 7th June, 
1924, he acknowledged his liability under that 
balance. B instituted a suit for recovery of the 
amount on 9th March, 1927. 

Held, that the suit was within time. S.5, 
Punjab Act HI of 1923, prevented the suit from 
being barred by time for two years from the date 
on which the Act came into force and therefore 
the right to sue being alive on 7th June, 1924, 
when the liability was acknowledged, the ack- 
nowledgment extended the time by virtue of S. 
19, Limitation Act by three years from its date. 
A. I.R. 1930 Lah. 978=129 Ind. Cas. 125. 

S . 19— Striking balance — Subs^uent ack- 
nowledgment before limitation — Time runs from 
acknowledgment. 

On. 5th March, 1919, the defendant struck a 
balance in the plaintiffs bahi for a certain sum of 
money. On 29th November, 1923, the defendant 
Mnt to the plaintiffs a post card, duly signed liy 
him, •acknowledging liability for the debt due on 
tbi^balance. The plaintiffs sued on 2nd October 
lS2Stj tdfA.recqver the 'sum due on foot of Uie 
balance. 


Held, that the suit was within time. On 5th 
March, 1919, when the balance was struck the 
Punjab Loans Limitation Act of 1904 was in ti rce 
in which a period of 6 years was provided for 
suits of this description. The provisions of S. 
19, Limitation .^ct were clearly made applicable 
to suits governed by it. Consequently the ack- 
nowledgment of 29th November, 1923; in writing 
being made within six years of the date of the 
balance gave a fresh starting p'^int of limitation 
to the plaintiffs. 114 Ind. Cas. 702=A.I.R. 
1919 Lah. 124. 

S. 19 — Acknowledgment — Bengal Tenancy 

Act. Sch. 11, Art. 16. See BENGAL TEN- 
ANCY ACT. Sch. II. Art. 6. 9 C.W.N. 
1025. 

S. 19 — “Prescribed” — Meaning of. 

The word ‘prescribed’ in S. 19 is not limited 
to the period prescribed in Sch. I of the Act; in 
computing the period prescribed, the period which 
a party is entitled to exclude under any law for 
the time being in force should be taken into 
accpimt. A. I.R. 1938 Mad. 19=46 L.W. 559 
=(1937) M.W.N. 929=(1937)'2 M.L.J. 703= 
I.L.R. (1938) Mad. 439=176 Ind. Cas. 321. 

"■ S. 19 — The words 'before the expiration^ of 
the period prescribed for a suit’ in S. 19, Limita- 
tion Act, refer to the period prescribed by the law 
which was in force at the time when the acknow- 
ledgment was made. A. I.R. 1933 Lah. 47=34 
P.L.R. 252=141 Ind. Cas. 425. 

S. 19 — An acknowledgment of liability, to be 

valid and effective under S. 19 of the Limitation 
Act, must be made before the expiration of the 
period prescribed by the First Schedule. A.LR. 
1931 Lah. 691=33 P.L.R. 59=13 L. 240=132 
Ind. Cas. 590. 

7 ' "S. l^-I. e. by any law for the time bring 

in force. 

The word “prescribed” is not defined in the 
Act. It means “prescribed by any law for the 
time being in force" and not only the periods in 
the Sch. I to the Act. 80 Ind'. Cas. ,743=5 L. 
R.A. Civ. 657=A.I.R. 1925 All. 68. 

“ — Ss. 19, 4 — Acknowledgment beyond priiod 
of limitation prescribed by schedule— Period ex- 
piring during Court vacaticn — Acknowledgment 
made during vacation. 

Section 19 does not say in so many words that 
the acknowledgment of liability should be before 
the expiration of the period prescribed for a suit 
in the Schedule. It merely says the “period 
cribed” for the suit and the expression "period 
prescribed” should not be limited to the period 
prescribed in the Schedule alone, but th® 
expression means the period prescribed by law, 
i.O., the period prescribed by the whole body of 
the Limitation Act. 

Consequently, where the acknowledgment is 
made one day beyond the period of three years 
from the date of the bond, but the period expired 
during the month when the Civil Courts wer^ 
closed for the vacation and the acknowledgment 
had been made before the date on which tn® 
Courts re-opened, it is a valid acknowledgment 

within S. 19 of the Limitation Act. 38 P.L.R- 
934=A.r.R. 1937 Lah. 162=164 Tnd. Cas. 650- 
■■S. 19— Limitation expiring on date when the 
Courts are closed for vacation — Fresh acknow- 
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ledgment on date when the Court reopens is not 
good in order to save limitation. A.I.R. 1941 
Nag. 100=1. L.R. (1941) Nag. 144=1940 N.L. 

J. 607=194 Ind. Cas. 806, 

Overrules — A.I.R. 1938 Nag. 192=110 Ind. 

Cas, 76. 

■ — S . 19 — An acknowledgment, where the period 
of limitation expires on a holiday and an acknow- 
ledgment is made on tlie next day is not valid 
A.I.R. 1937 Lah, 642=174 Ind. Cas. 258. 

S. 19 — Court closed on t!ie day when peri'>d 
of limitation expiring — .Xcknowledgment after 
expiry of period of limitation but before re-open- 
ing of Court: 

Held, that the ackin wlcdgment did not give a 
fresh starting jioint. 45 L.W. 72=(1937) M. 
W.N. 108=(1937) 1 M.L.J. 262=A.I.R. 193" 
Mad. 367=169 Ind. Cas. 653. 

Ss. 19 and A — Applicability. 

Section 4 of the I-imitation Act caniiOt be m.adi 
applicable to acknowledgments under S. 19. 58 

C. 1148=35 C.W.N. 370=A.I.R. 1931 Cal. 785 
=134 Ind. Cas. 1132. 

Ss. 19 and A — Effect of acknowledgment— If 

dependant on the day when somebody could have 
brought a suit. 

It is quite unworkable and really impossible to 
suppose that the effect of a payment or the effeci 
of an acknowledgment should depend upon the 
day oh which somebody who never brought a 
suit at all could have brought it. If one was !<• 
introduce into the wording of Ss. 19 and 20. tlu* 
consideration that is brought into force by S. 4. 
the Limitation Law would become extremely un- 
workable. 114 Ind. Cas- 483=55 Cal. 

I.R. 1929 Cal. 68. 

S. 19 — Period expiring in Court vacation — 

Acknowledgment made after expiry cf actual 
period, but before expiry of vacation saves limita- 
tion. 

The dealings between the parties ceased on 
3rd June, 1921. On 13th June. 1924. that -s 
over three years later the defendant executed 
a sarkat admitting liability. The Civil Court 
vacation extended until 16th June. 1927. 

Held, that the acknowledgment must be held to 
have been made within the period prescribed »>>• 
limitation for the suit, for tlial period in 
reality amounted lo not merely tlie actual period 
but three years plus the uncxpired portion of the 
vacation. 26 Bom. 782 Diss. 110 • Cas - 76 

=24 N.L.R. 83=11 N.L.J. 87=A.I.R. 1928 

Nag 192. 

s. 19— Includes schedule period read with 

*'Thc ’‘period prescribed" means the period 
orescribed by the Schedule read with S 4 
Therefore, where an acknowledgment of a 
made after the expiration of the 
period prescribed by Sch. I for a suit on a pro- 
missory note, but before a suit on the note is 

actually bared " Ln * ml 

TiT= 49 
I.R. 1927 All. 577 

g 19.^1. e. by the Schedule. 

The word “prescribed" in S. 19 means pres- 
eribed by the schedule and not with reference to 
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S. 4. 65 Ind. Cas. 716=5 N.L.J. 178=19 N.L. 
R. 135 = A.I.R. J922 Nag. 250. 

“S. 19 Section 4 has no application. 

I cr Ramesam, J. — Section 4 cannot be tacked 
on prior to the period of extension given by S 
19. 26 Bom. 782, Foil. 63 Ind Cas 9^4-44 
Mad. 817=13 M.L.W. 631=1921 M.W N 44’ 
= A.!.R. 1921 Mad. 654=41 M.L.J. 84. 

S. 19— Acknowledgment after period of limi- 
tation, but before right to sue expired— Vaudity 

An acknowledgment of a debt, made more 
ihan three years after the date of the debt, can- 
not serve to keep alive the debt simply by the 
fact that the right to sue on the original debt 
was surviving to the creditor on the date of the 
acknowledgment, as the Courts had closed in 
vacation. .(1902 ) 4 Bom. L.R. 608=26 B. 782, 
— Ss. 19 and 20 — The word ‘prescribed’ in Ss. 
19 and 20 must not be understood as only mean- 
ing prescribed in the, Second Schedule to tlie Limi- 
tation Act. It includes the special class of cases 
dealt witli in S. 31 (before the amcndm.*nt of 
1930). 40 L.W. 893= (1934) M.W.N. 1343= 
A.I.R. 1935 Mad. 64=58 M. 270=68 M.L.J 
12=153 Ind. Cas. 2 (F.B.). 

S. 19 — Interpretation — “Prescribed”. 

The word ’prescribed' docs not exclu?»ively re- 
fer to the schedule. It means prescribed by any 
'section of the Act or article of the schedule. 1930 
M W N. 930=32 M.L.W. 502. =A. I.R. 1930 
Mad. 991=59 M.L.J. 881. 

S. 19— Scope of. 

Plaintiff relying ..n acknowledgment <.f liability 
in suit on hypothecation bond made after expiry 
of period of 12 years but within two years pro- 
vWcl by S. 31. .S. 31 prescribes 

and so suit IS Within time. A.I.R. I93U 
Mad 991=19.30 M.W.N. 930=32 M.L.W. 502 

■-59 M.L.J. 881. . c. t A 

g 19 Not restricted to that m Sch. 1— Ap- 

olies to special period under S. 31. 

SaVo a'i‘t 

1"\ 1 R I029 M11V 791 = 57 353. 

—Is 19-Suit on hypothecation bond-Acknow- 

rv.s br,.uyl„ on :i liypnlhe^ilion 

l,nn<l after the ordinary prescribed period of 12 
ve^rs and whore there was an ackiu wlcdg.nent of 

,Pe,cb.,owMKP.en^-^^ 

Xfad 791 J • 353. 

J S 19— Includes period provided m 8. 31. 

’^^^A^ckilowledgnicnt under S. 19 though obtained 
within the special period of limitation under S. 31 
gives a fresh period from the time of acknowlcdg- 
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imnt. 98 lii'l. Cas. 1095=49 All. 67=24 A.!. 
J. 1039=A.T.R. 1927 All. 114. 

12. Miscellane.,us. 

•S. 19 — Acknowledgment and account stated — 


Difference between. 

A real account stated is a very different thing 
from an ackiiowK dement . In a real account 
slated there is consideration in the sltape of an 
agreement that items on one side of the account 
are to hr taken as pai<l by items on the other side. 

In an account stated it docs not matter if some of 
tlic items are time-barred, although it would be a 
diffeia-nt thing if all the items are time-barred. 
1934 P.C. 114. 56 A. 376 (P.C.) and I.L.R. 
(1942) Nag. 369, Foil. I.T..R. (1948) Nag. 639 
= A.I R. 1949 Nag. 229=1949 N.L.J. 138. 

S. 19 — Acknowledgment and novation distin- 
guished . 

Where, under a mortgage-deed executed in 
1911, the mortgage amount was payable in five 
vears, atnl if not paid within that time, the mort- 
gagee was to take possession as owner, but the 
mortgagee did not take possession and the mort- 
gagor, in 1927. made an acknowledgment in the 
mortgagee’s bahi account to the effect that inte- 
rest on the mortgage had been paid up to date and 
that a specified amount was due under the mort- 
gage deed; 

Held, that the acknowledgment did not amount 
to a novation of contract and, being unregistered, 
could not create a charge on the property: 

Held, also, that even if the mortgagee had a 

remedy to sue for money, 't 

A.l.R. 1933 Lah. 174=34 P. L. R. 1035=145 

Ind. Cas. 159, 

S. 19— Decisions on English statutes— AppU- 

cability. 

Except for the discovery of some general prin- 
ciple. it would be totally misleading and profitless 
to attempt to apply decisions on the English ../ta- 
tutes of Limitation to cases under the Limitation 
Act (1932) M.W.N, 614=55 M. 758=A.I.R. 
1932 Mad. 516=36 L.W. 44=63 M.L.J. 111 = 

138 Ind. Cas. 632. 

S. 19 — Question of fact or law. 

A wrong application of S. 19 to contents of 
document is only an error of law and is no ground 
for revision. 33 P.L.R. 330=137 Ind, Cas. 513. 

S. 19— Plaintiff cannot be allowed to take up 
a new plea of limitation resting on certain acknow- 
ledgment at the stage of arguments when he finds 
his original position untenable. A.l.R. 1934 Lah. 
753=155 Ind. Cas. 819. 

S. 19— Acknowledgrment other than that 
pleaded in plaint, setting up of. See C. P. 
CODE, O. 7. RR. 1 TO 6. 8 C.W.N. 171. 

S ., 1^— The question as to the validity of the 
admissions as acknowledgments should be tested 
by the law of limitation in force at the time of 
the suit, i.e,, by the Limitation Act of 1908, A. 

I.R. 1932 Bom. 531=34 Bom. L. R. 958=139 
Ind. Cas. 218, 

S. 19 — ^Acknowledgment ineffectual by law in 

force at the time. 

An acknowledgment which is ineffectual for the 
purposes of the law in force at the time of the 
acknowledgment is no acknowledgment at all. 107 
Ind. Cas. 60=29 Bom.L.R. 1563=A.I.R. 1928 
Bom. 28. . .. . L 


•S. 19 — Law applicable is that in force at the 
date of suit. 

Where an acknowledgment is relied on to save 
limitation, the law to be applied is not the law tn 
force at the date of the alleged acknowledgment, 
but the law which was in force at the time of the 
institution of the suit. 35 All. 227, Foil. 85 
Incl. Cas. 633=5 L.R.A. (Civ.) 736=A. I. R. 
1925 All. 176. 

— S. 19 — Adjustment of partnership accounts— 


Adjustment carried over to another year — Subse- 
quent adjustment made — Adjustments unsigned 
— Time runs from subsequent adjustments. 

Plaintiff and defendant carried on business in 
partnership and there was an adjustmenlof account 
in 1827 and a certain sum was found due from 
the defendant. This amount was carried over to 
the account of 1829 when another adjustment was 
made. Defendant had not signed the adjustments. 
Plaintiff sued for this amount after three years of 
first adjustment. 

Held, a new cause of action arose at the end ot 
1829 and the suit being within three years 
that date was not barred. 102 Ind. Cas. 617— 
31 C.W.N. 619=A.I.R. 1927 Cal. 495. 

— S. 19 — Mutually open account— Balance struck 
— Constitutes payment — Agreed unstamped state- 
ment of accounts items all on one. 

Where there are debts due on both the sides 
anil the accounts arc gone through by the parlies 
and a balance struck, this in effect constitutes a 
payment of the amount of the smaller debt. ^ But 
it is the striking of the balance that constitutes 
the payment, not the mere existence or 
statement in writing or cross demands. Hence 
it has been ruled that an agreed statement of ac- 
counts where all the items are on one side oalyr 
if the statement is not signed by the party haoic 
and is inoperative as an acknowledgment Will no 
be allowed to support an action on an accoim 
stated in respect of items which are statute- 
barred. 51 Cal. 418; 24 Bom. 394. ^o\\. 72 

Ind. Cas. 692= 36 C.L.J. 228=A.I.R. 1923 Cal. 
71. . 

S. 19 — Current account — Each increase 

overdraft is not separate loan. (Obiter.) 

In the case of a current account .*’®*^**” * 
banker and his customer it is not within the 
rect interpretation of the Act to regard _ 

crease of the overdraft as a separate loan 
the date of which the period of limitation mu 
computed. 56 Cal. 556=33 C.W.N. 412=A.i. 
R. 1929 Cal. 714. 

S. 20. 

Synopsis . 

1. Applicability and scope of secticn. 

2 . Amendment of section— Retrospective 

3. Acknowledgment of payment. 

4. Appropriation by creditor. 

5. Authority to act. 

6. Evidence. 

7. Handwriting. 

8. Interest *'as such”. 

9. Mode of payment. 

10. Mortgagee in poscession — Sub-S. W- 

11. Payment on account of money payawe 
der decree — Explanation. 

•12. “Period prescribed”. 
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13. Person liable to pay. 

14. “Signed” — Proviso. 

15. Starting time. 

16. Miscellaneous. 

1. Applicability and scope of section. 

S. 20 — Tlie plaintiff, in a suit under S. 3 (>v) 

Dekkan Agriculculturists Relief Act, is entitled to 
the benefit of S. 20. A.I.R. 1944 Botn. S9=4.^ 
Bom.L.R. 1064=1. L.R. (1944) Bom. 71=.212 
Ind. Cas. 531. 

Ss. 20, 29— Suit under S. 3 (w). Dekkhan 

Agriculturists Relief Act (17 of 1879) — S. 20 can- 
not be availed of by plaintiff in view of S. 29. A 
I. R. 1942 Bom. 131=44 Bom.L.R. 138=200 
Ind. Cas. 12. 

— S. 20 — Applicability — Extention of time for 
redemption of mortgage. 


l.L.R. (1950) A. 701 = 1949 A.L.J. 291 = A,r. 
R 1949 A. 764=1949 A.W.R. 377. 

— S. 20, Sch. I, Art. 75 — Instalment bond — 
Provision for payments in lump on default —Ac- 
ceptance of overdue instalment— Suit for balance. 

A mortgage bond provided for the payment of 
the principal sum in certain instalments with a 
condition that on default of two successive iiis'.al- 
ments, the entire sum would become due. The 
mortgagor paid on a certain date the sums due on 
the first three instalments which liad then become 
due and the mortgagee, crediting this sum, sued 
for tlic balance of the instalments: 

Held, that S, 20 had no concern with the suit 
which was governed by Art. 75, according to 
winch tlie terminus a quo was the date of the de- 
fault. in other words, not the date of payment; 
but the date of non-payment in accordance with 
ilio sti|)ulations of the contract, and that the suit 
was, therefore, within time. 


S. 20 of the Limitation Act applies only to cx 
tend the time for recovery of the mortgage-debt, 
and not to extend the time for redemption. T.i* 
section in terms refers to the payment of interot 
on a debt or legacy and makes receipt of the rent 
or produce of the land by a mortgagee in possc^ 
sion cciuivalcnt to a payment of interest, and .1 
fresh period of limitation has to be computed from 
the lime the payment was made. This must 
clearly mean a fresh period of limitation for pay- 
ment of the debt or legacy, and no reference is 
made in tlie section to the right of redemption 
A.I.R. 1950 E.P. 157=52 P.L.R. 75. 

S. 20 — Applicability— RedempUon suit. 

S. 20 of the Limitation Act applies only to ex 
teml the lime for recovery of the niortgage-debi 
and m.t to extend the time for re<lcmption ot the 

74 I, A. 285=1.1.. R. nWl Lah 
727 — 50 P L R 21=29 P L.T. Is7=.s0 Botn.L 
R 53^1948 A.L.J. 20=1948 M.W.N. 34=61 
LW 76=A.I.R. 1948 P.C. 36=52 C.W.N. 132 
= {19^y 1 M.L.J. 130 (P.C.). 

S 20— Redemption — Section not appUcablc 
Section 20 applies only to cases where the suit 
is for the recovery of a debt or legacy, and doc 
not operate to enlarge the period allowed by lau 

to the mortgagor to redeem i"i 

Cas. 617=6 L.L.J. 194=A.I.R. 1924 Lah 

484. 

Is 20— Period not extended in favour ot 

S. 20, sub S. 2 extends the Perntd nf 
limitation in favonr o^mortgaKe^bni no, u. 

.^L=A.Kr.- i922 Bom. 356^ 

s. 20— Suit for redemption of a usufructuary 

mortgage. 

S. 20 docs not apply to a suit for redemption 
of a usufructuary mortgage in such a manner a> 
to extend indefinitely the period oj 
within which such a 

87 diss from. 1903 A.W.N. 223—26 A. lo7. 
I 95 ; and P.R. 1883. p. 115 Foil. 1878 A.W.N. 

S. 20 and Art. 7S— S. 20 If applies to cases 

governed by Art. 75. 

S. 20 of the UmiUtioo Act would apply 10 the 
case of a payment, made towards the amount due 
under an instalment bond and endorsed on it and 
would extend limitation. 1943 All, 172, foil. 


Held, further, that as the mortgagee had accept- 
ed overdue instalments and thereby waived the 
benefit of the provisions which gave him the 
right of the entire claim as to the default, S. 20, 
I, imitation Act liad no applcation at all. 52 C. 
L.J. 591=A.1.R. 1931 Cal. 157=58 C. 615=1.10 
Ind . Cas. 571 . 

S. 20 — Scope — Instalment bend. 

Time runs from date of default — Oral evidence 
on payments made admissible, 35 P.R. 1913, 
Not foil. 89 Ind. Cas. 294=26 P.L.R. 328=6 
I.ali, 163 = A.I.R. 1925 Lah. 394. 

■ S . 20 and Art. 57 — Customer of Bank ov'cr* 
drawing account on different occasions — Limita- 
tion for recovery — Repayment by customer — If 
saves limitation in respect of general balance of 
account. See LBfITATION ACT. ART 57 
,\KI) S. 20. 26 Pat. 231=A.I.R. 1948 Pat. 18. 

S. 20 — Section 20, Limitation Act opcnatcs to 

« xtcnd tlie litne for the filing of an application for 
a final decree in a mortgage suit. A.I.R. 1941 
\fa.l. 475=1. L.R. (1941) Mad. 739=(1941) M. 
W N ^89=199 liid. Cas. 710= (1941V t M.L. 
T. .188=53 L.W. 348. 

_ s. 20 — “ Decree ” — Includes a preliminary 
decree — Payment extends time for applying for 
final decree. 

A for ih^ |)nri)<)s<*s of S. 20 irirans, nol only 

a final <lrcr<T < apafi!** <-»f « x<-nuioii hut alsu a ))r* linuuary 
clcrr<<* for and ^u^h a pn liminary i\nrrr ronsth 
a payahh- hv iUc iudi(rn»ni'(hhtor within 

S. 20 (2) Explanation. TIic lime mav h'» 4'xirnded 
fnr an application for a final drerrv und^ r f S. 19 

ro S. 20 in a fit evas . But pjymcnl in finh:*' to 
i!Xt nd time must satisfy ibr rrquirrmrnts of S. 2n. ()8 

Ind. Cas. »i» pt AU. 147 -25 154 A.I.R. 

1927 /Ml. * 09 * 

ao as amended in 1942 Payment on account 

does not save limitation. 

Wlirrr a debtor ljrli.*vc» (bat principal and ijrteresl 
are IkjiI) payable and makes a pavTnent merdy on account, 
it cannot save limitation. A.I.R. 1946 All. 58* l.L.R* 
(,545) All. 81*6=1945 A.W.R. (H.C.) 246 = 223 Ind. 

Cas. 175 - 

S. «o- -payment of Ri. lo by defendant within 

three yean — Endorionent in plalntifTi baht thumb 
maikcd by defendant — No mention whether towards 
interest or part payment of principal — Payment, held 
part payment of principal and S. 20, Veld applied. 49 
^L.R. 638 = A.I.R. 1940 Lah. .142 - 101 Ind. Cf.'. 817. 
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S* 20— No difference between payment of in* 

terest or of principal* 

Tlic Legislature did not intend to draw a distinction 
betv.e<-n tbe p'\\Tn«-nt of inn nrst and the payment of 
principal m saving limitation. .N.I.R. 1941 Mad. 6*= 
(ig.jo) 2 M.L.J. 720=51 L.W. 453=195 ind. Cas. 

329- 

S. 20- -S. 20 makes no distinction between 


simple contract debt and debt charged on land. 

Section 20 niafce.s no difference between a simple 
contract debt and a speciality debt or a debt charged 
on land like the Fnglis); statutes. A.I.R. 1941 Mad. 6 
= 51 L.W. 453 = (i94o) 2 M.L.J. 726=195 Ind. Cas. 

329- 


■S. 


20 r«), 

only. 


proviso — Proviso applies to sub* 

S. (1, 

It was not the intention of the Legislature in enacting 
proviso to sub-K. 1 of S. 20, Lim. Act to abrogate the 
long establish ;d and traditional practice by which a 
mortgagee in possession of land is deemed to be in receipt 
of interest Tnd to ha\’c a fresh start of limitation from 
the perir>d when hb possession ceases and in this view, 
tlic proviso was intended to apply to the first sub-section 
and not to ths second sub-s<rciion ofS.20. 6 B.R. 477 
=>A.I.R. 1940 Pat. 5i2as:2i P.L.T. 770=187 Ind. Cas. 
484. 

— S. 20 — Section 20, by its terms, only applies to 
a suit for a debt or legacy or to the case of a mortgagee 
with possession. A.I.R. 1939 Lah. 212=41 P.L.R. 

529- 

S. ao — Section 20 contemplates debts of all kinds* 

In India it is not necessary to import the doctrine of 
implied promise to save by payment a simple debt from 
limitation. Pan payment of principal or interest saves 
from limitation a debt whether secured or unsecured, 
under the Indian Law. A.I.R. 1938 Cal. 129=66 
C.L.J. 104=42 C.W.N. 18=176 Ind. Cas. tgi. 

S. ao— In a suit for recovery of amount advanced 

on a pledge, neither the payment of interest nor the 
alleged pledge extend the period of limitation as regards 
the personal claim. A.I.R. 1935 Bom. 213=37 Bom. 
L.R. 165=156 Ind. Cas. 531. 

— ^ — S. 20 — The amendment to the proviso to S. ao» 
Lim. Act, has been made in favour of the creditor wbo 
is not able to prove the writing of the debtor, not only 
relating to the fact of the payment but ako to the 
acknowledgment of the fact of the payment. 34 P.L.R. 
I79=A.I.R. 1933 Lah. 341=34 P.L R. 514=14 L. 580 
= 141 Ind. Cas. 61 x. 

^ S. ao — An entry of payment of interest will save 
limitation even though tnere was no agreement for 
payment of interest at the time of the contract. 36 L.W. 
9 i 8=A.I.R. 1933 Mad. S5i = t4: Ind. Cas. 169 (1). 

— S. a<^— ^ipUcability — ^Tlme from date of pay- 
ment. 

Section 20 applies where the cause of action has already 
arisen and the plaintiff b seeking to have a fresh period 
of limitation computed from the time when a payment 
was made by the debtor. 75 Ind. Cas. 98=1924 P.H. 
C.C. 67=A.I.R, 1924 Pat. 439. 

— S. 30 — Scope of — Sait for recovery of a debt or 
legacy — Sait for possession of property. 

The first part of S. 20 applies only to suits to recover 
a debt or legacy and not to a suit for possession of pro- 
perty ; the second part of the section aim does not apply 
to a suit for possession. 13 O.C. 179=7 Ind. Cas. 597, 

S. ao— Sc o pe of — Suit by mor^;agee for possea* 
aion. 

A suit for possession of mortgaged property by the 
i^rtgagee, on default by mortgagor m payment of 
the instalments is not^a suit for recovery^of a debt and 


therefore, S. 20 of the Limitation Act b not applicable, 
and payments made after default do not extend the 
period of limitation. 30 P.L.R. 1909=91 P.R. 1908 
= 156 P.W.R. 1908=4 Ind. Cas. 921. 

S. 20— Applicability of, to execution proceed* 

ings. 

S. 20 is not applicable to applications in execution; 

5 M. 151 foil. (1904) 27 M. 608 ; also 28 M. 40. 

6 C.W.N. 766=8 C.W.N. 740. 

See also 1903 A.W.N. 17 =26 A. 36. 

2. Amendment of section — ^Retrospective Effect. 

S. 20 (as amended in 1942) — Amendment to law 

of limitation — Efife^.. 

It is well settled that the law of limitation being pro- 
cedural law, its provisions operate retrospectively in the 
sense that they apply to caviscs of action \/hicb aro« 
before their enactment. But it is equally well csiab- 
blblicd that if aright to sue had become hatred by me 
provisions of the Act then in force on the date of coming 
into force of a later enactment, then such a barred ngot 
b not revived by the application of the new enactment. 

Hence, ar “open payment ” inadc prior to the 
amendment of section 20 of the Limitation Act by the 
Amending Act 16 of 1942 would not save » 
from the bar of limitation if it was already barred prior 
to the coming into force of the amendment. »950 
W.N. 650=63 L.W. 983 *=(i 950 ) 2 M.L.J. 624=A.I.k. 
1951 Mad. 314. 

S. 20— Amendment, if retrospective < 3 alm 

already barred if revived by amendment. 

In the absence of anything to tbe contrary, »f a ^ 
b within limitation according to the old Act .. 

when tbe new Act comes into force ^d a piwwo^ 
b commenced after the coming into force of . . 
Act, it b the new Act which would govern all decmooi 
on the point of limitation. If, bowwer, 
sue 01 the right to apply had *1*^^*^^ „nlpu 

the provisions of the Lim. Act then in force» . . u. 

there was something in the latter which 


(H.' 

/1945) All. 896. . 

S. ao— Amendment— Whether enn revive b^roti 

The amendment of S. 20 made in 19^ 
the result of reviving what was barred under unw 
ibrccabic claim at the time of the amendme^ D** 
M.L.W. 6 i8=ij^5 M.W.N. 7>3=(>945) ^ 
405=A.I.R. 1946 Mad. 72. . 

S. 30 — Amendment Act of 194a* retrospectw* 

effect. - 

Where the debt has become unenforceable long ® 
the Amending Act of 1942 came into force as toe ^ 
ment was ineffectual to save time under S. 20 the 
ment cannot operate retrospectively so 
barred debt. 1944 M.W.N. 254=5? L.W. 28o=v 94+ 
z M.L.J. 347=A.I.R. 1944 Mad. 398. 

■ S. 20 (as 

Suit on pronote instituted after afnen^nin 
Payment relied on to save limitation made no* 


S. 20 of the Limitation Act, as ammd^ 
of 1942, which obliterates dbtmcuons 

payment towards interest as such 01 
principal, can be availed of by a ?^rtioa 

a suit on a promissiry note after the amendm ^ 
comes into force, although the payment relim . 
save Limitation was made before the 
came inm force and the under the prommv*/ 
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note had become barred by limitation by then. The 
fundamental principle that the law of limitati-'n ap- 
plicable to a suit is the law prevailing at the time of 
its institution is subject to this oetption that its appli- 
cability will not operate so as to revive a right that has 
bcin extiniruLshed cn account of the pre-existing law 
of limitation. Under S 28 of tie Limilaticn Act npbt 
to immoveable property is extinguished if th; remedy 
to recover the same becomes banrd by lapse el time, 
but this docs not appiv tc. other rights. In th; case 
of a promissory note, ahhough the r niedy to recover 
tlie debt l;« comes barred by limitation the right lo the 
debt is not extinguished thereby, and no question of 
revival of an extingidihed right can thercfeirc, arise. 
I.L.R. (1949) 1 Cut. 28 i = A. 1 .R. 1949 Orissa G4. 

— 20-^Axn6iidiiieiit is not retrospective* 

The amendment to S. 20 cannot have retrospeeiive 
operation in llie sense that it can apply 10 a suit which 
bad been instituted prior to this anurdment. A.l.R. 
1946 Pat. 59=11 B.R. 354 = 219 Itid. Cas. 159. 

S. tto — (As amended by Act 16 of i^a)- 

S. ao as amended applies only to suits instituted 
after it came info force. 

The law of limitation ajpHcablc to a suit is ihe law 
applicable which prevails at the date when Ute suit 
is instituted. Section 20 as amended, th^nfi'rc, appli^ 
only to suits instituted after it came into fcrce. A.l.R. 
1946 Pat. 60=24 P®*- 39 1 - 

S. so — (As amended by Act 16 of 1942) — 

Advance of Rs. soo by a band-note on August 8, 
T934 — Suit for recovery of dues on May 4, 1943 — 
Payments on August 4, 1937 and June 16, 1940 — 
Amendments of 1942 held applicable to the «se — 
Right to refuse payment not a vested right — 
Provisions of S. 2O applicable only to a right to 
recover property and not a debt or legacy. 

A sum of Rs. 200 was advanced by P 10 £) by a hand- 
note on August 8. 1934. Ihe suit to recover dues was 
instituted by Pon May 4, 1943. Two paymenis were made 
by D, one on August 4, 1937. for Rs. 20 and the oilier 
on June 16, 1940, fer Ks. 7. The Court refused to give 
effect lo these payments as amounting to an acknow- 
ledgment within meaning of S. 20 because payments 
were not made ** as iuch towards ijitcr*st . r con* 
tended that the suit was instituted after the proridons of 
S. 20 were amended by the Am«’nding Act 16 of 1942 
which come into operation on March 30, 194®- 

Htld, that the law of limitation which governed the 
action was the law which prevailed on the date wlicn 
the suit was instituted. As the suit was instituted in 
1943 when S. QO as amended by Art t6 of 1942 was 
in operation, the provisions of that Act were applicable. 

Hild, also that the provisions of S. 28. applied only 
when the right in question was a right to recover pro- 
perty and not a debt or legacy. The right of D to nfuse 
to pay to P was not a right whi«h had become vested 
in him and it could be defcate*! by amendment of 194^* 
24 Pat. a49=A.I.R. 1945 Pat. 368. 

.1 — 8. ao— The amendment of S. 20 by Act of 1942 
is not rctrosx>eciive. A.l.R. 1944 37 = 45 Bom. 

L.R. 1014=215 Ind. Cas. i2. 

——8. ao— AiMBdaMat^Retrospective effect. 

An applicant in revision cannot benefit by a change 
in Um law made during the pendency of bts application. 
1944 O.W.N. 154. 

^_8. BO — (Aa amcauled In 1943) — Amendment 
during peakdency of appeal and of revlalon — 
DlatlncUon. 

Section 20, Lim. Act as amended in 1942 is not ap- 
plicable to a case decided before the Amending Act 
futf into forre. The right acquired bv a party under 
the cannot be tlefMted by the subaequent 


tion. In this respect, an appeal and a revision stand 
on different footings. An appellant may le entitled 
lo the benefit of a charge of law made diiring the p>rn- 
denrv of an appeal but an applieanl for rrvish.n cannot. 
A.l.R, 1942 Oudh 508=1943 O.W.N. 582=18 Luck. 
241=202 Ind. Cas. 750. 

3. Acknowledgment of payment. 

S. 20 — Law previouB and subsequent to amend- 
ment by Act I of 1927. 

Previous to the amendment of S. 20, Lim. Act, the 
fact of payment of interest needed no acknowledgment 
in writing by the person making the payment whereas 
a payment towards principal required such an ac- 
knowledgments to extend limitation. After the Amending 
Art payments towards interest or principal require ac- 
knowledgments of the payments in the handwriting of 
the person paying in order to be effertive in extend- 
ing the time. The words “paid as such" may have 
been necessary in the section before i‘ was amended ; 
but, after the amendment, no effect can be given to 
them, and thtreforc they arc redundant. A.l.R. 1939 
Pat. 389=20 P.L.T. 175=18 Pat. 253 = 5B.R. 924=183 
Ind. Cas. 330. . 


S. 20 (as amended by Act 1 of 1927) — Changes 

made by Amending Act, nature of. 

Per Pa<fihf.al Singh, J. — The only change that has 
been made in the provisions of S. 20 after the passing 
of the Amending Act l of 1927, is, that after the amend- 
ment, payment of interest in order to save limitation 
must also be in the handwriting of or in the writing 
signed by the person making the payment. Before 
the amendm.'nt only part payment of the principal 
in order to give fresh start of limitation has to be in the 
handwriting of the debtor. Now the same rule is made 
applicable in cases of payment of interest also. That 
is like only result of the amendment. In other rcspcca 
the position is in no way altered. A.l.R. 1935 All. 
946 =(i 935) A.L.J. 1029=1935 A.W.R. 1155=58 
A. 261=159 Ind. Cas. 387 (F.B.). 

■ S. 20— Payment by cheque. 

A payment by a cheque made by the debtor in favour 
of the creditor is a payment which satisfies the condi- 
tions of S. 20. 58 M.L.W. 4o6t=A.I-R. 1945 Mad. 

5i5=(i945) 2 M.L.J. 202=1945 M.W.N. 488. 

S. 20 — Payment by cheque. 

A cheque proved to be signed by ^ debtor and given 
by him in payment, which has been accepted by the 
creditor and duly honoured by the bank drawn on, 
amounts to an acknc/uledgment of payment within 
the meaning of the proviso to S. 20, Lim. Act. A.l.R. 
1941 Rang. 344=198 Iiid. Cas. 564. 

S. 20— Cheque accepted by payee. 

The mode of payment under S. 20 need not be in 
cash. Pa>Tnrnt and acknowledgment may be limul- 
taneous. The Indian Statute only requires that the 
acknowledgment mtist be of the payment ; it is not 
necenary that it must also be stated that the payment 
is towards a particular debt. CJirciue acrrpied by 
payee operates as a payment as well as acknowledg- 
ment of payment in tlie handwriiling of the pc-rson 
making the payment. A.l.R. 1938 Cjd. 538 = 42 C.W, 
N. 548=1. L.R. {1938, 2 Cal. 320=177 Ind. Cas. 508. 

S. 20 — Payment by cheque. 

VMirre there is only one debt and a payment is made 
by the debtor to the creditor by cheque, the payment 
by cneque, if accepted by the creditor, must be cWmed 
to be an acknowledgment of the payment of part prinei- 
nal by the debtor within the provisions ofS. 20. A.l.R. 
1937 Sind 95=31 S.L.R. 68= t68 Ind. Cas. 820. 

■ —8. ae— \Miere a cheque is accepted by (he creditor 
and is subsequently honoured for \bt purpose of S. so 
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the payment must be dermal to ha\o been made by 
U^e debtor and it must furib< r hv de< ined to appear in 
his liandwriting by virtue of liis signature and uriiing 
on the cheque. A.I.R. 1933 Lah. 741- 144 Ind. Cas. 
04 1. 

S. 20 — 1 he part paN-nicnt of the principal of a debt 

before \h<- expiration of the prescribed period, by means 
of a cheque which has been accepted by the creditor 
and has subsequently In en cashed by him has the e/Tect 
of extending tlic peritjd of linutation so as to entitle 
the creditor to a Iresh jtcriod of limitation from the time 
vrben th<' payment was made within the meaning of 
S. 20. 34 P.L.K. 179 — A. I. R. iQ3*3 Lab. 34t = <i4, 
P.L.R. 3, 4==, 4 L. 580-141 Ind. Cii 611. 

S. 20 — Where a cheque is deli\'ercd to a pavee 

by way cjt pa>'ment and is received as such, it operates 
as a payment subject to a condition subsequent that if 
upon due presentation, the cheque is not paid, the ori* 
ginal debt revives. Wlicn such a cheque is signed by 
the debtor and paid in part pavTncni of the principal 
of a debt, the cheque being subsequently honoured, 
proviso to S. 20 has been complied wiiJi. A.I.R. 
1931 Sind 28—25 SX.R. 360—129 Ind. Cas. 909. 

S. 20, proviso-Part-payment of principa! — 

Payment by cheque — How far effectual* 

A cheque signed by a debtor and given in part pay- 
ment of a debt would save limitation, provided the cheque 
is duly honoured. 42 Cal. 1043— 19 C.W'.N, 724 — 
31 Ind. Cas. 626. 

' S* 20 — Payment by money order* 

W'Ucro the alleged payment is made by money order 
and there is nothing at all to show on what account 
remittance was made which in fact might have been 
in respect of some new cash transaction, the money order 
coupon is not sufficient to save limitation though the 
fact of payment is in the handwriting of the debtor. 
A-I.R* 1942 Pat. 47 s» 8 B.R. 21 — 196 Ind. Cas. 392. 

* 8 * 20— Payment of instalment. 

A payment of an instalment under a preliminary 
mortgage -decree directing payment of mortgage-money 
by instalments cannot, in any sense, amount to a re- 
cognition of the right of the decree-holder tor apply for 
a final decree. It is merely a payment undo the pre- 
liminary decree and is no more an acknowledgment 
of aay thing than a prompt payment would have been. 
A.I.R. 1942 Mad. 58* = 55 L.W. 276-(i942) t M.L.J. 
532— 1Q42 M.W.N. 367=I.L.R. (1942) Mad. 770— 
202 Ind« Gas. 629. 

S. 20, Proviso — ^Acknowledgment referred to 

in proviso, if must be made before expiry of limita- 
tion* 

There is riothing in the proviso or in any other portion 
of S. 20, Lim* Act ; to support the view tliat the ack- 
nowledgment referred to in the proviso should also 
have made before the expiration of the peiiod 

of limitation. An acknowledgment such as u referred 
to in the proviso to S. 20 should be made before the 
time wlwn an application for execution or a suit is hied 
and it is not necessary that it should be simultaneous 
with the payment to which it relates. 1940 O.W.N* 
1-56— A.I.R. 1940 Oudh 177—1940 A.W.R. 78=186 
Ind. Cas. 163. 

— S. 2o— It is true that the payment bas to be made 
within the prescribed period, but the Lim* Act docs 
not provide that the acknowledgment is to be made 
within that period. It is the payment and not the 
aclmowlcdgment which extends the period of limitation* 
The acknowledgment is merely a matter of evidence, 
Md provided it is signed before the suit is commenced, 
that is sufficient. A.I.R. 1937 Cal. 284=I.L.R. (1937) 

® Cal. 137—172 Ind. Cas. 362* 


— — S. 20— Part pa>'ment of debt within period of limi- 
tation — Acknowledgment in writing, made only after 
cxpir>' of period of limitation : 

//Wd/, that it gives fresh start to period of limitation 
under S. 20. (1933) A.L.J. 403*A.I.R. 1933 All. 

363—55 A. 280=146 Ind, Cas. 510, 

S. 20— Acknowledgment, if to be made within 

pres cribed time* 

Under S* 20, although part payment has to be made 
within the prescribed period, the acknowledgment 
need not be made with in that period. It b the pay- 
ment and not the acknowledgment which extends the 
period of limitation. The acknowledgment b merely 
a matter of evidence and it is sufficient if it b signed 
before the suit is commenced. 35 BomX.R. 47^— 
A.I.R. 1933 Bom. 252 = 57 B. 453—144 Ind. Cas. 990. 

S. 20 — No doubt, if money b sent by a person by 

the hands of a messenger, thr messenger having no res- 
ponsibility in the matter except to hand over the money,, 
the person making the pa>'ment is clearly the person 
who despatches the messenger with the money. But 
where the daughters of a prombsor have made pajments,. 
not merely as messengers of their father but as inde- 
pendent persons, actually making the payment ciAcr 
on their own behalf or on behalf of their father, in order 
to save limitation, ihe endorsements must each be wntten 
or signed by that one of them who made each pajment. 
A.I.R. 1939 Rang. 118=181 Ind. Cas. 765. 

S. 20 * Makes the payment ” — Not necessarily 

mean person physically making payment* 

The intention of the Legislature in enacting S. 20 
appears to have been that a debtor should not be 6oun 
by the payment of part of the debt unless ths - 
who in substance, though perhaps not in form, ma 
the paxTOcnt has stated in writing that such 
had hwfx made. The words ** makes the 
in S. 20 do not necessarily mean the man who P”V*^ | 7 
hands over the money. 23 C.W.N- 94 

Cas. 657=53 Ca!. i63=A.r.R. 1926 Cal. 510* 


S« 20 — Part payment. . 

An entry in the interest book kept by the 
vhich showed payments by the defendant 
payment of principal made before expiry of 
md signed by the defendant, hrld saved 
jnder S. 2o. I.L.R. (1946) Nag. 2l*A.I.K- *940 

Mag. 112. j . 

S. fl»— Where Ihe pA>-ment made by j g 

10 the creditor is of a sum larger Uian the am 
ikt the time of payment as interest, a part oftt wi . • 
5ary be presumed to have been made towards lit P 
pal and, therefore, this payment will save 1^ 
P.L.R. €35=A.I.R. 1940 Lah. 5*3-«9> 1“^. CM. 

302 . _j /t ht 

S. ao — Payment by debtor of sum 

amount — Endorsement of payment made on 
—Payment not made towards interest as sucn, n 
portioned by creditor towards interest : 

Held, that the payment gave the creditor a fi^ 
of Uirce years from the dale of the payment w‘dim 
to sue for the debt. The payment was 


o sue lor me acoi. sue payment ^ 

owards the principal, and under Ae 'jbat 

was not necessary that the writing should sp«uy . 
^ amount was naid in T>art nayment of the p tj” 


he amount was paid in part payment of ^e P Joj 
s such. A.I.R. 1938 Lah. 347=4° P-L-R* * 4 
nd. Cas. 82. 

S. ao— WTiere there was no mention 

1 a serkhat and there was no reference to m 
he two endorsements which appeared upon 
f the sarkhat : , 

Held, that the payments referred to in 
lents on the back of the “ sarkhal * must be 




LIMITATION ACT .1908), S. 20—2. 


Amendment of section. 



redemption of the principal sum under S. 20, interrupted 
the period of limitation and a fresh period commenced 
from the date of payment. (1935) A.LJ. 657=1935 
A.W.R. 774=A.I.R. 1935 Ml. 605=156 Ind. Cas. 748 

S, 20 — Where a debtor makes a payment and ac- 
knowledges it in his own handwriting without specifying 
whether it is towards principal or interest, the ack- 
knowlcdgment gives a fresh period of limitation under 
S. 20, if the writing sufficiently identifies the debt. 
Once it is shown to be towards the debt, it is not neces- 
sary to show w hethrr it is low ards the principal or interest. 
A.I.R. 1939 Nag. 156=1. L.R. (1939; Nag. 235=1939 
N.LJ. 205 «»i 82 Ind. Cas. 573. 

S. 20 — To constituir a payment of interest sufli- 

cicni to take a debt out ofilie opc*ration of ihc statute of 
limitation, it was not essential that money should artuaHy 
pass between the debtor and the creditor. Any facts 
which would prove a pica of payment of interest in an 
action brought to recover it, would be a paNTnem suffi- 
cient to bar the statute. The transaction amounted 
in law to a payment of interest within S. 20. A.I.R. 
1938 Mad. 579 — 47 L.W. 5i7 = (i930> 1 M.LJ. G24 
=-(1938) M.VV.N. 397=182 Ind. Cas. 468. 

S* 20 — Payment — Actual passing of money 

uxinecessary — Agreement that creditor should cre- 
dit amount previously due by him to debtor Pay- 
ment sufficient* 

It is unnecessary under S. 20 that tiK)ncy .should 
actually pass, for a settlement of account may he as 
effectual as a real payment. In fact, a tvansacton, 
whereby the parties agree that an amount previously 
due by the creditor to the debtor slull be treated as 
amount paid by the latter to the former is in substance 
identical with a transaction wlirn* tlu* di btor receives 
actual payment and pays the amount back to the tre- 
ditor. 117 Ind. Ca.s. 124- A.I.R. 1929 Mad. 432. 

- ■ S. 20— Where the creditor acr<])ls a sii riy uho 
agrees to pay liim a certain amount instead ol debtor 
and slricki*s otit the claim against tin* ilel>tor to that 
extent, the acceplanc4* ol tlie surety by ilie creditor <an- 
not l>e regarded as tantarnoimt to payment and Vrill 
not operate to save limitation. (1937J A.L.J. 166= 
A.I.R. 1937 All. 260=1937 A.W.R. 138*108 ind. Cas. 


8* ao— Payment without prejudice. 

No words such as “without prejudice” can override 
the words of the statute, which lay down that a part pay- 
ment shall extend limitation, if it is in the hamlwriting of, 
or signed by llu* ])crson making the payment. The words 
merely save the respective rights of the partitas witli regard 
to the substantial disputes with res^X’Ct to the various 
claims and counter-claims on cither side, and do not mean 
or purport to mean that limitation should not l>r saved 
by means of this payment. A.I.R. 193G Lah. C2 17 
737=165 Ind. Cas. 723. 


ao — PaymetiC u m matter of grace and not 
towards ads^tted debt* 


Limitation is not saved by a payment made as a matter 
of grace and not towards any admitted debt. A.I.R. 
1934 Lah. 475 — 35 P.L.R. 529=155 Ind. Cas. 238. 

" '■ B. ao— An unappropriated payment, on ac count 
towards arreras of interest may in circumstances like the 
present suffice to keep alive all transactions which were 
not time barred on the day of payment. 1935 M.W.N. 
970 - 



Appropriadea of proceeds of pledged 


Where a creditor to whom iewels have been plet^cd 
Si security for the loan, sells the jc%veU and appropriates 
the piooteds against the debt^ there is no payment by the 
debies withia the eaning of S. ao sufficient to keep the 


ucoc auve 


m.u.w. 270=67 M.L.T. 2^8 = AIR 
1934 Mad. 549=(i934) M.VV.N. 1076=152 Ind. C;is. 


in should be 

m writing of person making it. 

Under the proviso added to S. 20 of the Lim Act in 
1927, u IS ncccspry that except in the case of a pa\Tnent of 
interest made before January i looR an i i 

mem of Ihe payment appears in the handwritinTof or 

^ ^ payment. 

^ an acknoXgP^Juhc" S s" ^9 m Zder 

^ ” the payment of interest is mn 

cerned, the acknowledgment in writing must be of the 
payment of , merest as such. The word®'pa>mcm' iL he 
proviso to S. 20, refers back to the section \v^lrLh it qualifW 
and the words ‘as such* occur in relation to thi pTvmeS 
of interest m the section itself. So far as the payment 
principal is concerned, the subsutution of the w ord ‘acknow 
ledgmcni for fact in the proviso does not require that 
the acknowh. dgmem must be a n acknowledgment of the 
payment to part principal as such. The of Se 

proviso ,s to protect or assist the debtor, even rnor^'so after 
the amendment than before but not to the extent that tl" 
acknov. ledgmeju of the part payment o principal must be 
the acknowledgment of the payment of part principal as 
•such. Aclmow-ledcment of the pa>'mem in writine ?n 

-^37 Sind 95-3. sl.i“ 


^ uavK 01 oond — Held nn 

facts that endorsement m question would save limitation 

bid ^ ^‘^ 37 ) Nag. 374 .= i70 


-S. a— In order (hat a payment may save limitation 
under S. 20, it is n< cessary that the acknowledgment of 
payment must app<-ar in the handwriting of or in a writint 
signed by the jit rson making it, but it is not necessary that 
die lact that the payment was made towards i)iincipal or 
interest shouUl also appear in writing. Evidmee may 
be given that the payment was made towards principal of 
interest and ihere IS no dilVerence in tliis respect between 
payment towards iiiter< st and payment towards principal 
A promissory note executed in payment of interest due 
on a prior d« bt will, therefore, save that debt from limiu- 
tion even though the promissory note docs not on the fac* of 
it, show that it was executed towards interest 
M.VV'.N. 718 = 44 L.W. 339= A.I.R. 1936 Mad. 848 = 
(1937) 2 M.L.J. 54= 165 Ind. Cas. 225. 


S. ao— Part payment —Allegod payment embo- 
died in document — Document not indiemtinn 
acknowledgment — Effect* 


Where there is nothing in the document, which would 
in any way indicate that ihe judgment-debtor acknowledg- 
ed the paynn*nt supposed to have been made and all that 
appe ars is his signature, it cannot be said that (here is an 
acknowlrdgm»*ni of payment in the handwriting or in a 
writing sigjM*d by ihe person making the payment and S. 
20 dors not apply. A-I.R. 1936 Pat. 386 = 2 B.R. 680 
= 163 Ind. Ciis. 915. 


Se* ao, 19 — Writing not fulfilling reqoiremeate 

of S* ao, due to acme defect* 

Although (he writing, owing to some defect, docs not 
fulfil the requirements of S. 20, it may nevertheless, as an 
acknowledgment of liability^ operate to save the claim 
under S* 19. A.I.R. 1935 Mad. 245=68 M.L.J. 63 — 
(1935) M*W.N. 122=41 L.W. 721=157 Ind. Cas. 272^ 
■ S * ao — Where a part payment is evidenced by a 
writing which it signed by the person making the pay- 
ment, it maket no difference whether the payment it 
1 1 .c to be for mtcrcft or for principal or for both 
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«uicl the fact that the writing docs not say whether it is 
for interest or prim ipai is. tlu rcfurc immaterial. A I R 
1935 M.td. loi - 08 M.LJ. 470 = 58 M. 413=68 M.L.T. 
47 — (* 9 ^ 5 ) 17=154 Iiid. Cas. 1053. 

* 9 — Stranger writing endorsement 


Sf 


20 . 


over signatures of defendants without thtir autho- 

pjsalion. 

Wh< re the plairuifT alleged tJuu the defendants signed 
their names and afierwanU, without consulting th«‘m and 
without their authorisation, a third party wrote the cn» 
dorM meiit ov<-r their signatures : 

HflJ, that this camio; be held to be an acknowledgment 
of ihr pnymnn in wrilin" signed by the prisons making 
tin' payTn<*nl, and that limitation could not be extended 
under S. 20. A.I.R. 1934 Kang. 287=152 Ind. Cas. 501. 

r ?? — ^Vhcrc payments arc not endorsed in the 

handwriting of die person paying, tl ey cannot be taken into 
co^ideraiion. A.I.R. 1934 Rang. 227= >51 Ind. Cas. 
426. 


S. 90 — The proviso added to S. 20 by the Act of 

1927 makes it quite clear that a payment of interest as 
sucli docs not now save limitation, unless there is an 
aclmowlodgmcnt of the payment ap|)earing in the hand- 
writing of or in a writing signed by the person making 
th- pasTnent. (1932) A.L.J. 1035=A.I.R. 1933 All. 
.9=143 Ind. Cas. 324. 


S. 20 — Writing not simultaneous with pay- 
ment — Effect. 

Under S. 20, the writing evidencing the part payment 
of principal need not come into existence simultaneously 
with the part payment and further, when the part payment 
is admitted and the fact of the p.'U’i payment is made in 
writing by the debtor, the debt is revived and a suit can be 
maintained within three years of the part payment. 

When a part pa>-mcnt on account is made, any sums of 
money that were due to the plaintiff within three years be- 
fore the date of the part payment e-an be sued for and the 
period of limitation would run from the date of part pay- 
ment. A.I.R. 1931 All. 375=131 Ind. Cas. 867 

S. 90 — Essentials — Part payment of principal 

Interest. 

A part payment of the principal of a debt must appear 
m the handwriting of the person making the part pay. 
ment and not in that of any other person, however authorial 
ed. Held, also that the mere crediting of interest in a 
banker’s books cannot be regarded, for the purpose of 
saving limitation as equivalent to a payment of iniereso 
*9 A. 773=-«907 A.W.N. 263=4 A.L.J. 628, aira (iooi) 

3 Bom.L.R. 834. ' 

* S. 90 — Part payment — Must it be part payment 

na such 

Part-payment under S. 20 need not be made as such to 
^ave limitation. 9 M. syi^diss. from. (1901) 6 G.W.N. 218. 

— — Ss. 90 , t9 — Mere endorsement of payment b no 
acknowledgment of liability. A.I.R. 1942 Fat. 395^=2 
p.L.T. 21 = 8 B.R. 665=8 C.L.T. 1=200 Ind. Cas. 306 

■ ■ - S. 90 — Acknowledgment under S. 20 u not of 
the debt but of the payment and if once limitation is 
saved, the debtor b liable for any sum which the Court, 
after investigation, finds to be due. A.I.R. 

538=42 C.W.N. 548=I.L.R. (1938) 2 Cal. 

Ind. Cas. 508. 


the payment b towards interest or principal, mmt be 
brfere the expiration of the period of limitation, A.I.R. 
1946 Pat. 59=11 B.R. 354=219 Ind. Cas, 159. 

S. 20 — Interest bearing debt — Payment by 

debtor without appropriation — Appropriation by 
creditor towards principal — Such appropriadoo, 
when saves limitation. 

Where a debtor has made a pa>Tncnt on account of an 
interest bearing debt without appropriating the .'um paid 
cither lov\ards principal or interest, the creditormay ap- 
propriate and if he appropriates it towards principal, it be- 
comes a part payment of principal within the meaning of 
S. 20 Lim. Act, and saves limitation nonetheless tiiat it 
was notpaid as such. It is not necessary that the character 
of the payment as intended to go towards interest or to- 
wards principal must appear by the writing or must be 
ascrrtainabl? or ascertained at the time when the pajOTcnl 
b made and the language of S. 20 has not been satisfied, 
unles 5 ,wiihin the prescribed period the creditors has, in the 
exercise of his right, done something which treats the pay- 
ment as made on account of principal. If, therefore, until 
after the expiry of the prescribed period, the creditor has 
treated the sum as paid on account of interest or has not 
done anything to treat it as paid on account of principal, 
then, under the amended S. 20, part pajment of principal 
has not been rstablbhcd. 24 Pat. 90=A.I.R. >945 
271 = 11 B.R. 491 =26 P.L.T. 173 = 220 Ind. Cas. 255. 

S. 20— Appropriation of payment by creditor 

towards interest or principal — Distinction between 

and effect of. . 

There b a definite dbtinction for die purpose of Mving 
limitation between an appropriation by a 
principal and an appropriation by a creditor to f**'* , ' 
The former will save limitation if the appropriation 1$ m 
within the prescribed period, even though the , 

lion b not notified until after die prescribed penw. 
in the latter case, the lin.itation is not saved u ^ 

creditor alone. But although it b open to a credi 
treat a payment as payment towards interest or as p y 
menl lowarcb principal provjd.*d he makes die »PP 
priation widiin die period of limitadon V 

not be allowed to appiopriate it towards principal 
the couise of the suit when h« has in fact appropriate , 
notified to the defendant that h* has appropnat 
interest. 17 R.B. i i7=A.I.R. J944 37“43 

R. 1014=215 Ind. Cas. 12. 

S. 90 — Account books maintalnsd on 

system — Entry of payment by debtor on 

side. .• « Kv the 

Under S. 20 in the absence of definite initrucuo y 

debtor, the creditor can appropriate payments niafl ^ 
debtor. In the case of interest, if it b the 

limitation the instructions must be by the “cbtor 
pav-meni must be of interest as such, but in tne 
principal, if the debtor has gh'en no 
creditor can appropriate if, it he so chooses, towawP 
pal and can save limitation provided time has 

ro..rition and provided acknowledgm^ 


1938 Cal. 
320=177 


4. i^spropriadim by creditor. 


at die time of appro . 'huuk aui* p. wriiinfi 

of payment appears in the handwriting of or on^ execu- 
signed by the person making the payment. Ih* . ^ 
tion of a sarkhat by the debtor in the creditor • , 
account maintained on Aatoult system on the erw 
amounts to a part payment of principal within m 
ingofS. 20. 1941 O.W.N. 293 = (i 940 A.L.J. 5 j 

A.I.R. 1941 All. 132=1941 A.W.R. 42=I.L.R. ' 

All. 291= 193 ind. Cas. 854. ^ 

5. ao— Ii cannot be maintained a 


20— Payment without isulication whether it 
is towards interost or principal — Appropriation 
by creditor towards principal^ to save limitation^ 
must be before axplry of limitation. 

In order to obtain a fresh period of limitation under S* 
aO| any appropriation by the creditor towards the principal 
of any sum paid by the debtor without indicating wbetner 


on 


general account is either a payment of 
or a payment of principal. The disjunction is m 


‘the cmditor’s 


there arc additional possibilities as well 
In the case of “open’ payment me 
act of appropria'ion of the payment to the p 
debt b a very different matter. It cannot 
been intended by the Legislature 
the end of the prescribed period, the 


at 

to 
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cue should be barred and yet that the creditor might there* 
after remove the bar at his own choice by making an 
appropriation. Tliough it need not be shown that the 
creditor’s appropriation has, within the time limited, been 
communicated to the debtor, the language of the sec- 
tion c?nnot be regarded as satisfied unless, within the pres* 
cribed period the creditor has, in exercise of his right, done 
something which treats the payment as made on account 
of principal. To evidence a definite appropriation to the 
principal debt made by the creditor within the period 
prescribed, the manner in which the payment has been 
dealt with by the creditor in his own books of account will 
ordinarily be sufficient. But if it be true until after the 
expiry of the prescribed period the creditor has treated 
the sum as paid on account of interest or has not done 
anything to treat »t as paid on account of principal, then 
under the amended S, 20, pan payment of principal 
has not been established. The result ma> be regarded as 
unfortunate since the fresh period begins v r docs not begin 
according as the creditor h<is cr has not taken some step 
in consequ rnce of the debtor’s act, whereas the essential 
matter is really the debtor’s act, but unless either a part 
payment of principal is required to be made as such in 
order to stop the running of the statute or a pa>meni on 
account of an interest hearing d ‘ht, though made general- 
ly on account, is made sufficient for that purpoM*, there 
is no escape from this conclusion : 

Hetd^ on evidence that the debtor paid Rs. 100 in his ow'n 
handwriting and the cndiior appropriated it towards 
principal straightway. This payment must he held to he 
pan payment of principal. A.I.R. 1940 P.C. 63^1940 

0. W.N. 315*6 B.R. 535 * 5 > LAV. 57B»(t940) i M.L.J. 
895 = 44 C.W.N. 625=1. L.R. (1940) Kar. (P.C.) 134 — 
42 P.L.R. 328=71 C.L.J. 444= (1940) MAV.N. 620 = 
42 Bom.L.R. 640= (1940) A.L.J. 639*7 C.L.T. 1 = 

1. L.R. (1940) Lah. 47o*»22 P.L.T. 425=1940 A.W.R. 
58*^67 I.A. 160=187 Ind. Cas. 233 (P.C.). 


Cas. 330. 253-5 B.R. 924=183 Ind 

towards principal leavinir ;f ^ f awards interest or 

to appropriate it as he li^*s and creditor 

It wholly towards interest due, there is 
of interest as such nor a narr r f ^ P^Y^ent 

within the meaning of S 20 A^I R principal 

Bom.L.R. 967 =„ll„d S ^4 ' Bom , 467 - 40 

lial that the dehior should, on ih 

of interest as such: it is suffict^ Tr i- 

which make the conclusion inevitable Tharth^*^*^* 

must have been made on accoun o?inL 5“* 

re payment toward* 
interest— Whether makes payment towards in- 
terost as such, “ 


Overruling — A.I.R. 1935 Mad. 371 = 157 Ind. Cas. 
2f9« 

S. 20— When the debtor makes a payment to the 

creditor on a bond or a promissory note without sjxTifying 
whether lie makes it ahf»ul principal or an account of inte- 
rest and when the creditor also makes no ap|)ropriation at 
the lime of the payment, the payment, in order to be 
available under S. 20, Lim. Act, to the creditor as pay 
mrnt on account of principal must be made within (he 
time for filing a suit and further the creditor must l>c 
proved to have, in (he exercise of his right of apprr^priation, 
done within the prescribed period something which treats 
the payment as made on account of prinripal. A I R. 
1940 Oudh OAV.N. 647=1940 A.W.R. 270= 

15 Luck. 573»^ i8g Ind. Cas. 481 (F.B.). 

8. 20— Words '"paid as sach^\ If saperflDooo 

Payment made by debtor without specifying 

Mere crediting of Interest by creditor in his ac* 
connt book^ if sufficient. 

The words ^‘paid as such ” in S. 20, are not superfluous. 
Tlie section provides that it must be pa>7ncnt as interest by 
the debtor lo the creditor though the form ofpa^Tiirnt may 
difTrr. Merc crediting of iniriest by the creditor in liis 
own account books is not enough to satisfy the provisioru of 
the statute. It must be interest paid *'as interest” and 
distinctly stated to be so at the lime of payment. 

So far as the payment of interest is concerned, die acknow* 
ledsmcni in writing must be of die payment of interest “as 
such.” The word ” payment” in die proviso refen back 
U> the section it qualifies, and the words ” zs such ” occur 
in relation to the payment of interest in the section itself 

Where money is paid by a debtor without his specify ing 
wh.'thcr the payment is towards interest or towards princi- 
pal leaving it to the option of die creditor to appropriate 
It as he likes, and the creditor appropriates it towards 
interest, there is neither a payment of tnterdsi as such ” 
aor a pan payment of the priitctpal within the meaning 


TJic mere fact that the creditor chooses to credit a re 

pa>Tncn( u, wards interest do« not make it a payment bv 
the debtor towards .merest as such. So long Ts intend 
.on of the debtor .s unequivocally conveyed in the acknow- 
ledgmen., it « .lot necessary for him to use any parti- 
cular .«innula of words. A.I.R. iq-i? Nai? tfie = r i o 
('937) Nag. 360=169 Ind. Cas. 5I3. ^ ^ 

‘t?’ » paid by a debtor with- 

out his sp« cifymg \^h.■lh.•r hu payment is towards interest 
or towards prmcipaJ, leaving it to the option of the creditor 
to appropriate it as he likes and the creditor appropriates 
It towards interest, there IS neitlier a payment of interest 
as such nor a part paymi nt of the principal within the 
meaning of S. 20, 3 B.R. 286=A.I.R. 1937 Pat. «-,8'a = 
167 Ind. Cas. 244. ^ 

S. 20 — Debtor not exercising hie option. 

A d( bior has the firsi option to state whether tlie deposit 
by him is to be appropriated towards pa)7ncnt of inierost 
or princ ipal and vsh« re he dex-s not exercise the option and 

the creditor appropriates the amount towards tlie interest. 

the debtor must be presumed to cons4'nt to such appro- 
priation and ilir payment can be held to have been made 

on account of intrri St as such within the meaning ofS 
20 i8 P.L.T. 3^/“|6 Pat.27^A.I.R. 1937 pat. 410=2 
B.R. 669=170 Ind. Cas. 130. ^ ^ ^ 

he m* jc faci of payment of an amount 
which is not sjccifa-d to be either by way of interest or 
by way of pan payment of principal does not save limita- 
lion. Suchapaymentismcrelya general payment unspeci- 
fied on account and does not comply vwiih ll*c require- 
ments of U.e statute. If the creditor appropriates such a 
paymriii towards principal, then, in the case of a payment 
on account of this kind, the fact of appropriation would 
make it equivalent to a part payment of the principal 
but such a payment either towards principal or inttr 
rest must l)e appropriand before limitation in order to 
lave hmiiaiion A.I.R. 1937 Lah. 820-39 P.LR 622 — 
172 Ind. Cas. 435. 
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S. 20 — $hare>holder ol Bunk oeing director, 

auditor and mortgagor- Appropriation by Bank 
by adjustment of sums to mortgagor’s credit from 
other accounts towards interest and subscription 
due from mortgagor - Audit notes written by mort* 
gagor as auditor subsequently to adjustment. 

A sharchoklrr and a dir- rtor of a Bank took loan from 
ihi* Bank on tnorigat'c Ijoiub agreeing 10 pay iti(*Trst and 
subscrij^iinn duo on Jus siiari-s n giilarly every month. He 
was ako an .iuditorr>t the B.ank and as such was auditing 
the accoiinu < ver>- month. He failid to j>ay certain 
instalments, whereupon the B.ink made adjustments by 
appropri.iiing sunideiil sums from otlier accounts to the 
credit ni the mortgagor, towards, interest and subscrip- 
tion due- from tlie mortgagor. The mortgagor, subs?qucnt 
to these adjustments, wrote audit notes for the year in 
which ilie insialnu nis failed : 

Held, that the fact that he was writing tlic audit notes 
in question subsCejuent to the adjustment 
showed that he had at lea.st an miimatc knowledge of the 
accounts written upto the end of the year. It would be 
iniquitous if the mortgagor, blowing in advance that 
adjustments would, in the ordinary course of business, be 
made, knowing soon afterwards that adjustments were 
made, and obviously authorking the Bank to obtain funds 
from the accounts of others to discharge his d« bts, should 
be allowed to escape liability merely because he was not 
present on the actual day on which the adjustments were 
made. He must be consi<i<u-ed to have ratified these ad- 
justments towards subscription and interest. Consequently 
in a suit on the mortgage bond, the Bank’s personal 
remedy was not barred by S. 20, Lim. .Vet. A.I.R. iq-jG 
Mad. 9.^6=1159 Ind. Cas. ;}8G. 


S. 20 — Both parties agreeing at time of endorse- 
ment of payment that it is to save limitation — 
Intention. 

Where both parlies have agretd at the time of an 
endorsement of payment that it should be made for the 
purpose of saving limitation, the intention is to appropriate 
the payment towards the principal and not towards inte- 
rest. A.I.R. 1935 All. 58 *(i 935)A.L.J. 304 = 4 A.W.R. 
1342=154 Ind. Cas. 1070. 


S. 20— No mention of mode of appropriation— 

Creditor appropriating amount towards interest — 
Whether can subsequently convert. 

It is possible that interest as such may not be paid by a 
-debtor but payment by him may operate as payment of 
interest as would be the case where the creditor has got the 
right to appropriate a payment towards interest and docs 
exercise that right. After the exercise of that right, no 
question can arise as to whether the payment was made 
towards principal or interest. It is not open to the creditor 
to convert it subsequently into payment of inter .at only, 
as it is for his benefit that he should reconsider bis position 
as regards such payment. A.I.R. 1935 All. 47=(i935) 
A.L.J. 23=4 A.W.R. 1346=154 Ind. Cas. 1007. 

S. 20— (As amended by Act i of 1927) — Pay- 
ment by debtor without specification. 

Per Full Bench {TTtom and Bajpai, JJ., contra) — Where 
money is paid by a debtor without specifying whether the 
payment is towards interest or towards principal, leaving 
it to the option of the creditor to appropriate it as he 
likes, and the creditor appropriates it towards interest 
there is neither a payment of interest as such nor a 
part payment of the principal within the meaning of S. 20. 

Per Thom and Bajpai, JJ., contra — ^W^erc an endorse- 
ment appears on the back of a bond in the handwriting 
of a debtor or his agent of the payment of a certain sum 
which is less than the amount of mtercst due, and less than 
^the capital amount of the bond, a fresh peiiod of limitation 
would run from the date of payment inasmuch as clearly 
'the payment must be either toward interest or in part 


payuw[ulpiiiiopal,„i pai-il> louan::.u.icic»t aiiu uanly 
c-''P“al. >935 A.L.J. J029=J935 A.W.R. ,,.57 

'V'- ^58 All. 26.1 .5^ "ind. C. 385 

(f .B.) Overbies A.I.R. 1930 All. 392=127 Ind. Cas. 581. 

by debtor, withoat specifying 
whether it was towards interest or principal^ 
A creditor appropriating towards interest* 

Where a club lor made a payment without specifying 
whether it was made towards interest or princip^and the 
creditor appropriated it towards interest : 

Heldy that the payment was not payment of interest as 
such and cannot save limitation and though it is in writing, 
it cannot be assumed to be pa>*ment of principal so as to 
save limitation under S. 20, Lim. Act. 

Where a debtor pays a certain sum of money to hb credi* 
tor, there may be an iniplicd acknowledgment of the lia- 
bility to the extent of the amount paid. It cannot, how- 
ever, be said that the remaining liability shown by evidence 
uh'uWe should he deem d to have also been acknowledged. 
A.I.R. 1933 All 453 = 5 ^ All. 632={i933) A.L.J. 930= 
14.4 Ind. Cas. 899. 

S. 20 — Appropriation by creditor towards 

interest, if sufficient — Paynient expressly for in 
teres t by debtor — If essential to save Ibnitadon. 

The creditor is entitled if the debtor maks-s no stipula- 
tion atthu lime he makes the payment to creditor pay- 
ment in .such a way as would be most profitable to Iiimsclf- 
He has a ripbt to appropriate a payment made in a gen^ 
manner towards interest due to him. But the ci^tor 
cannot by his own action and without any act of v'olitioa on 
the part of the d<*btor start a fresh period of limitation* 
Under S.20 the debtor must make the payment of intet^ 
definitely os interest and it is the act of liic debtor which 
give Umitation a fresh starting point. 120 Ind. Cas. 
897= 7 Rang. 522® A.I.R. 1929 Rang. 339. 

S* 20 — General payment — Appropriation to 

wards interest by creditor — Claim not saved* 
Section 20 seems to contemplate a person liable to pay 
the amount and the iricrest making the payment ^0 
paying it for intcn*st as such, and it has been repeatedly 
held by all the Courts in India that if a general payment 
should be made b>' a debtor, and a creditor should appropri* 
ate a portion of it towards interest, that would not^ount 
to any payment by the debtor of interest as such and woud 
not have the cfTect of saving die claim from 
limitation, in Ind. Cas. 210*51 Mad. 549*29 
46 o=A.I.R. 1928 Mad. 509. . 

S* 20— Intentioii of debtor to pay toward ^ 

terest must be proved — ^Appropriation by creditor 
not snificieiit. . , . 

Section 20 contemplates that the debtor h^ paid tw 
amount with the intention that it should be paid to>vards 
interest and these must be something to indicate such ^ 
intention. The mere appropriation by the creditor ^ 
thes- payments to interest b not such an indication * 
would enable Court to hold that the payment were 
towards interest as such by the debtor. 31 All. 495 > 

When there is nothing to show for what purpose pa)^ 
ments were made towards a debt, the Court is 
to ascertain the truth from the evidence. 44 Cal. 5 ^ 7 > 
Foil. g8 Ind. Gas. 281* A.I.R. 1927 Mad. no. 


•S* 20— Payment mnat be made by person 


liable 


or his agent — Appropriation by creditor W 
sttfflciezit. ^ 

The words ofS, 20 arc mandatory and interest must 
paid as such by the person liabl • to pay the debtor or } 
his agent. An appropriation by the creditor to intcres 
not such an indication as would enable a Court to no 
that the payments were made towards interest. 97 Ind. 
384*1926 M.W.N. 558*A.I.R. 1926 Mad. 9^* ^ 

■ S» 20 — Payment of interest — ^Intention 
appropriation by creditor* wwlll 

Under S, 20 only payment of inte*«t made as such 
save limitatioD, t.r.« wdien the debtor has paid the 
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with the express or implied intention that it should be 
paid towaids interest. The mere appropriation by the 
ereditor of the payments to intrust is not such an indi- 
cation. 19 Ind. Cas. 825 (Oudh). 

— • — S. 20 — Payment of interest — Requisites of. 

Under S. 20 the inn-rest must be paid as such i.e. the 
debtor should pay it with the intention lliat it should Le 
taken cs ini« r<'si: appropriation by a creditor of the pay- 
ment as inter-'si is not .sufTicicnt, 31 All. 49j"6 ,\.L.J. 
bit =2 Ind. Cas. 379. 

S. 20 (unamended) — Payment of Interest " as 

such ” — Open payment by debtor — Creditor’s right 
to appropriate it towards interest — Contract 
between parties that all payments should in fir^t 
instance be towards interest— Endorsement not 
indicating that payment is towards interest — 
Extrinsic evidence— Admissibility* 

When paymciu is mude not specifically (<i\vai<h infr rc:>l 
ihc credhor is not at librny to appropriate it towards ia- 
leresi in order to save limitation. 'HiO lies with 

the debtor an<i unless he expressly, or by nerrfsary impli* 
ca*iDn, makes iKe payment towards interest ‘'as surli’* ai 
the time of making the payment, S. 20 of the Lim. Act 
u not attracted. 


But wlien there is an egress rnniract betwem the parties 
that all payment shall in the first instanr • be (awards iu- 
leresl if is not necessary to repeat the fuTiiula cacli time 
the payment is made. T]ic parties can, it ihey so choose, 
state expressly that they will male? further payments in 
a particular way, and if the payment is made ihen-afier, 
it must be taken to liavc been ma<lc in llie way iliey in- 
1end<<l at ilic b(*ginn!iig unl<-ss there is anything 10 indi- 
cate to tlie contrary, This is panirtilarly the castr when tlic 
endorsement is on the bond iewlf and must lie regarded 
as a sort of appendix or continuation of the bond. It is 
not necessary that the endor.si*mcn( itself should indicate 
lliat die payment is towards interest assiirh. I'liis can be 
deduced from extrinsic evidence. I.L R. (ig^y) Nag. 
470®^ A.I.R. 1949 Nag. 394= igjg N.LJ. iby. 

S, 20— Agreement as to appropriating towards 

interest first— General payment and appropraa* 
tion by creditor — Saves limitation* 

Where according to the terms of a m<irtgagr, any pay. 
fnrnt made by ihc mortgagor was to Le afipn^priati il fiuC 
to the interest due and ll.e balaiue to prjiici]>ah a groeral 
payment ofdi bt and its appropriation by enditor accord* 
jngly saves limitation if interest is due at the daitr of 
payment and the jiaymeni dot's not cease to be payment 
of iniercst as such merely because overdue interest is 
treated iinth r the deed as principal fur ibe ptii^Hi^-e of 
calculating imeresi. 43 Ind. Cas. 812, r<*II. yy lud. Cas. 
<>94= 25 M.L.W. 69 = A.I.R. 1927 Mad. 2O4. 


• S. 20— Payment of interest— What is* 

Wheic the agreement Lt twten a creditor and a debtor 
was that a rretlit in ihr cn Uitor*s UxA of a certain amfiunt 
an favour ol the debtor should be ireaied as *'p*iynivn{ of 
imertst by the debtor and ii is reliid on to save limiia* 
tion, the evidence must show that the debior was a pany 
40 the arrangement and the accriunts cliargiiig inteiest from 
time to lirni* weic acopied by him. A creditor cannoi by 
a more unilateral act of his own turn a pa> 7 nent into 
pavmem of interest as such. (1916) 2 M.W.N. 26.1^4 
L.W. 553 “* ^9 lod. Cos. 422. 


- — S. 20 — Payment of interest — Intention to pay 

Appropriation* ' 

An intrniion to pay interest as surh ought not to l>c 
inferretl merely from the enditorS appn piiating pay- 
menu in accordance with his kgal jiower. But if the 
meihcKl of appropriation is dritnnijifd at the outset 
by exprm contract between the parties, s}>rciric apprupria* 
lion on I hr occasion of each payment is not neccssarv* o 
M.L.R. 19 Ind. Cas. 849, 

10 — F. Y* D .-32 






by creditor towards interest. 

\Vhcrc tnci-o is an agn . m. ni Wiu-c. n il,. parri.-. ih.it 
all pa>ment made by ila-dcbtur vv<n.kl go fini r.r p.iyn,. nt 

Cv a appn-priahlM.Vi . V 

not that of the cr. ai...r L paynicm and 

jlu-rrfore, ihc debtor makes pa>‘STo hi' cmdl.or 

A.I.R. 1929 Lah. 288 ^ *o Lah. 7^0- 30 I’.L.R. 333* 
;vi.Kh was a,.,i 


39 . f ull. 3, Ij.j, 


M.L.T. 429 and 13 C-L.J. 

(Mad). 

^ S. 20 -Appropriation of paymcnis-Payment— 

speech, ioa 

Wh.-rc paym. n, was mad<- by a d. blnr to .a creditor in 
mprci of several pn.noies u id.out srerir>.,.g il.cdeb. o 
which they vsere p.uil , r ul.eiher ii v^.•^v r..r „riii, 5 
pal or inier. st but surh p.a> m. ms w.-n- rom.l,<.,a.ed bv an 
cniry in ihe credn..r\ ;ui...„.i in tl.r I.Lndwriiimi nl il,c 
deblnr. HrhI. thai the .M.y h;,s il., ,n.ci , sav iny limiia- 
lion m respi-M of ;dl i.oiev v^hell..•r ll..- ivivin. i.f u as for 
interest or pniu ipal or Uuh. ii M L 7 * ’ A’yr^ . t 

M.W.N. 734= M 4 -< 9 -(« 9 I 2 ) 


5* Authority to pay. 

Sn also NOTH i;p 

S* 20 — Impli€>d Authority* 

It m \y he that ni» formal HUthr>ri^nttr»n is req)jire<l irndrr 
S. 2<i, but it nniM I r sl*os\ u iL;ii il.» le wa< ai iui] Ijrd 
authority. A.I.K. njijy Ram;. 2H7» |}}4 fn<|. Cas. (>22. 

Sfl. 20, 21— Part payment by agent— S; echd 

authority* 

The authority conf^mplafMl by S. 2r r.eed j ot Ic 
special autfioriiy gi\ru for iL» puqjfiv of m ikiug fiayu cut 
<*f the particular loan in tjut.suoa. <_aL lijitsn 

147 Ind. Cas. 43*). 

Ss* 20 (1) and 21 — “Agent djly authorised’’ 

to make payments and acKiiowhxigmentH Testa* 

mentary guardhin of Hindu minor da^ighc^r — 
Payments and acknowlodgmcntn by, after the 
minor is mjtrried — If wUl ^avc limitation* 

As evidence can I •• th en ;.p;jfr from il r vudor?^ 
itself on a |ir<nibsiM> i.iav 10 diow iliat a panicular 
payment was Uiwait'.s il.r inu u ci ilu«* «»ri a dt hi, ul.irc 
Infen St has hron paid mwarch i].#- t\rl$is due tui luo prf>- 
missory notes but In riiiMak* hr n 1 * vant iih j.Is 

to pajnunt of i/iirnsi nu.«l. on il.«* wiong iiou*s. t-x [• 

d« nee 4iht/W^ wouM L«' to>|iowih'ir il.r 

mm rif mad<* on ead* smii v^as un at <!jni« nr of ihc 

pa)inen( of hitcnn io nsj of il.e oil.< r to save 

Ihiiitation. 


A testamentary an can lie rj pfiin'ed by a Iliridii 

faihtr both as rrpjir/i tl.« • . rs-.u as vdl rl.e pr. rty 
of hU minor daugl.' r. Tliough on il.c fnairia^e oj il< 
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minor ihc liusband would in law become the guardian 
of her person unless ilu*re is an express provision in the 
will, die guardian appointed by it will not be cease to 
the guardian so far as the property is concerned. 
Hence a testamentary guardian who continues to be the 
lawful ^lardian of her property in spite of her marriage 
would be an “ agent duly authorised ** to make payments 
and acknowledgments will save limitation. I.L.R. (J948) 
Mad. 351— A. I. K. 1948 Mad. 155*60 L.W. 425=1947 
M.\V.N.409= (1947) 2 M.L.J. 93. 

Ss. 20 (1) and 2r (i) — Pro-note executed by minor's 

paternal grandmother as his df facto guardian for sum due 
by his failuT on jircvious obligation — Suit on pro*noic 
against minors alone. 

Iltld. that pasment by grandmother sa\id limitation. 
56 L.W. 691 — A. LR. 1944 Mad. 152 = (1943) 2 M.L.J. 
^56*1943 M.W.N. 807 = 215 Ind. Cas. 123. 

S» 20 — Do facto guardian. 

Pa>Tncnt by even a de facto guardian for the benefit of 
minor 10 avoid law suits, extends periods of dimitatton 
against the minor, i Pat .L.W. 777*40 Ind. Cas. 
809. 

Ss* 20) 2X — Payment by interim guardian* 

An inirrim guardian who without obtaining pciTTiission 
of the Court makes payment on promissory note executed 
by minor’s father cannot Lc said to be agent authorbetl 
in that behalf and limitation cannot be extended. 1935 
M.W.N. 274. 

S. 20— ‘Agent’ — Certificated guardian of minors 

— How far agent of minor* 

A c(Tiifi< alicl gnaulian of a minor is agent ofthc minor 
vsnihin S. co and payments by him would save limita* 
lion. (1902) 6 C.W'.N. 729=29 C. 647, 

- S. 20 — Part payment — Guardi a n~\Vard’j* benefit. *SVe 
LIMITATION ACT, S. 19. 3 Bom.L.R. 817=26 Bom* 
221* 

■ S* 20 — Attachment and sale of movables of 
judgment*dcbtor in OTcecution— Sale officer paying 
sale proceeds to decree-holder — If agent of judg* 
mcnt*d<;btor — Limitation) if saved* 

Where in cxccuiion of a decree, the moveable pro- 
perly of the judgment -deb tor is attack.cd by a Chcgla 
Konuniio under a warrant issued by the Court, and the 
Lhat^la ttanfOigo s< lls tlic property and pays the sale procc^ 
to tlic dccice-holdrr,such payment docs not save limitation 
under S. 20, Limitation Act. The u arrant ofliccr cannot 
be regarded as an agent of the judgm<‘ni-<l< btor duly audio- 
rised to make such pa>-nieni to ihc decree-holder. 11 Cut. 

L. l\ 54=1946 P.W.N. m 6=A.I.R. 1946 Pat. 131* 

* - ■Ss* 20) 21 — Managing partner making pay- 
ment towards partnership debt — Endorsoment 
him) bold sav^ limitation against partners* 

A partner X who was in charge of the business mad® 
the pa>'ment of interest and principal due on a pro-net® 
which was a partnership debt, and entered the pa) meat in 
the books of the firm. The creditor ir his own account 
book also credited the amount to the joint account of the 
partners ; 

H^ld, tJiat X was acting on bdiaJf of the firm and not on 
bii ow*n behalf and the endorsement of Uic payment by 
X saved limitation against all the partners* (<945) t 

M. LJ. 279*58 M.L.W. 236=1945 M.W.N. 314=A.I. 
R. 1945 Mad. 263. 

■ ■ S * 20— Partners — ^Implied authority* 

Acknowledgment must be either by an authorised per* 
son or it can be inferred from the acts of parties. In the 
absence of direct cridence that a contractor or partner has 
authorised his co-contractor or co-partner to acknowledge 
a drbt or to make payments saving limitation on his 
behalf the Court can infer such authority Irctn other cir- 
^cumstanccS) such as the position the other co-contractors 


or partners m the businrss. 37 M. 146, *^olI. 41 Mad. 427= 
34 M T-J- 373=23 M.L.T. 26i = (i9i8) M.W.N. 285=1 
7 L.W. 552*43 Cas. 18. lAlso 37 Mad. 146=25 
M.L.J. 501=21 Ind. Cas, 634], 

' S. 20 (x) — Partner — lamitatxon — Saving of. 

The mere fact that a partner is in charge of a branch of 
the partn'Tship business does not authorise him to bind 
the firm by a payment or acknowledgment. He must 
be spccifilly authorised to do so in order to bring the pay- 
ment within S. 20 of the Limitation Act. 28 Ind. 

845 (Mad.). 

— S, 2 o~Part>payinezit by a pax^er. 

Parl-pa>Tnent by one partner of a debt due by the 
firm is not binding on the other partnen, unless the part- 
ner is shown to have such authority. As an ordinary rule, 
authority of one partner to pay part of the firm’s debt 
so as to bind other partner is not to be presumed in a 
going mcrcantil* concern. 32 Mad. 421=5 M.L.T. 
102=2 Ind. Cas. 309. 

Ss. 20 and 21 — Principal and snrety. 

Qiiarf . — Whether a payment by the principal dcbtoi 
would keep alive the debts against the surety undT S. 20, 
Limitation Act, A.I.R. 1942 Cal. 251=74 C.L.J. 327= 
I.L.R. (1941) 2 Cal. 576=201 Ind. Cas. 138. 

~ • — S. 2<j — Principal or surety Is authorised by tb* 
other by azuplicatioa to make payments. 

The principal or the surety is authorised by the other, 
by implication, lomak<"paymerts on account of the com- 
mon debt, and in the manner provided by S. 20 (i). Limi- 
tation Act. The object and intention of the arran^«*incn| 
made by ih? principal and surety is that the principM 
shall pay the debt and thus reduce or cancel the surriy’i 
liabihiy and the surety must be taken to be aware of the 
provisions of the s.-ction and the cHcci of pa>Tncnts made 
in accordance therewith. A.I.R. 1940 Cal. 40l = I.l.<.R. 
(194^ 2 Cal. 362=44 C.W.N. 985= tgt Ind. Cas. 608. 

5. 20— In cases of principal and surety, there are 

two dblinct contract.^ in respect of one debt common t* 
both. There cannot be two distinct debts, othriwue 
pajTninis on account of principal or iniercsf by the princi- 
pal would no t, ipso /atio, reduce the debt due by the suiety* 
and piVe vfrsa as they do. ft follows that payments m 
principal or irterest by either principal or surety, and 
acknowledgements in acrordanre with the proNismn-s oi 
S. 20 (t). Limitation Act, create a fresh priod of Limita- 
tion in respect of the common debt as against «‘her iW 
orincipaJ or the surely. The expression ‘liesh period m 
limitation’ is in general lei-ms, and there is nothing m iM 
section to indicate that the new periods of limita Inn 
only to operate against the person making the paymen^ 
A.I.R. 1940 Cal. 401=44 C W.N. 985=I.L.R. (JM®! 
2 Cal. 362= 191 Ind. Cas. 608. 


30 — Principal and 
interest by debtor. 

Payment of interest by the principal debtor 
limitation gives a fresh starting point against the 
under S. 20 of the Limitation Act. 105 P.R. I9*9“"53 
Ind. Cas. 58G. 

S. at^—The fresh period of limitarion crea***^ 

S. 20, by the payment of interest by the principal dcbiw 
can be only in respect of the debt of the principal ochtor 
and the fact that the payment was made with the 
ledge or consent of the surety or even at hi* 
would notsa\-e limitation as against die surety unless tiw 
circumstances are such as to render the paymenj ox 
on the surety’s b''half. (1934) M.W.N. 1 18=40 M.L.W. 
479=A.I.R. 1934 Mad. 639=152 Ind. Cas. 464. 

S. 20 — Payments by a principal debtor ^ 

extend the period of limitation agpiinst a surety. A-J^ 
193* Oudh 310=8 O.W.N. 544=132 Ind. Cas. 79 ®- 

— 30 — ^Payment by prmdpsd — No fireah 
point against surety. 
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Thehabiliiy of the surety u not saved from the bar of 
Liniuuon by the payment by the principal. a8 Bom. 
S48^d 21 M.L.J. 455, Foil.; 105 P.R. 1919, Not foU. 
120 Irid. Cas. 576 = A,I.R. 1930 Mad, 112, 

S, 20— Payment by principal*— No cavinff 

•gainst surety. 

Tlie payment of interest by the debtor within limlta- 
tiori under S. 20 doci not give a fresh starting point for 
limitation against the surely. 84 Ind. Cas. 199 = 20 N.L. 

R. I40=A.I.R. 1924 Nag. 411. 

S, 20— Principal and surety — Interest — Pay . 

ment of, by principal debtor* 

A paym.mt of interest made by the principal debtor with 
the knowledge and consrml and at the request of tlte surety 
but not or his behalf docs not cxiend ilic period of limi- 
tation under S. 20 so far as the surely is concerned. A pay- 
ment by one person cannot keep ali.e the remedy against 
another unless paym:nt by the one may be regard«-d as 
payment for ihc other. Payment by the principal will not 
in general bind the surety. The fresh jn riod of limita- 
tion created under S. 20 by paymeni of interest by tlic 
principal debtor is only in lespect of the debt iqxin which 
the interest w^paid, viz., the debt of the principal debtor. 
Though the liabilities of tlic debtor and th* suretv arise 
out of the same transaction, their liabilities are distinct 
for the application of S. 20. 44 Cal. 978 = 21 C.VV.N. 

482 = 25 C.L.J. 238 = 39 Ind. Cas. 705. 

• S. 30 — Principal and surety. 

Payment of interest by principal debtor docs not extend 
limitation as against surety. 28 B. 248, Foil. 9 M.L.T. 
263 = 21 M.L.J. 455=9 Ind. Cas. 8. 

S. 20— Payment of interest — Principal — Surety 

In the alnenre of a prohibition against ih? payment of 
interest by the cleblcr on his account, the payment of 
interest by the debtor within limitation does not give a 
flesh starting point <»r limitation against tlic surety under 

S. 20. (i«j03) 5 Bom.L.R. 1020 = 28 B. 24B. 

S. 20 — Claim barred by time against principal 

debtor — Payment by surety. 

For the purptses of the application of S. 20, the lia- 
bilities of thr debtor and Ids surely arc distinct, though 
Uieir liabilitiis arise out of the same transaction. 

Where a suit was barred by limiiaiion against tl.e 
primipal debtor, but the surety had made certain pay 
nienis and .-nd.irst mtrnts on the suit Imnd ilius pre- 
venting limitation running against him : 

IfetJ, that the plaintiff was entitlrd to a decree against 
the surety only. A. I. R.^ 1932 Rang. 88=10 R. toB 

— 139 Ind. Cas. 138. 

Ss. 20, 21— A payment by an heir saves limitation 

against other heirs. A.I.R. 1941 Mad. 110= (1040) 
a M.L.J. 3a6-(i940) M.W.N. 891 = 52 L.W. 364 (2) 

— 195 Ind. Cas. 2 '?«l. ^ t \ / 
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■Peymeat of Interest by one of co-heirs 
deceased Muhammadan — Limitation saved 
against other co-beirs. 

A payment of interest due on a promissory note, nte- 
dc«a*cd Mohammedan, by one of his co- 
bcin u effectual under S. 20 to save limitation against 
other ^hciri also, because what S'. 20 requires is only 
that the payment should be made by a benon liahli 
to pay the debt. 118 Ind. Cas. 3M-.W0 MWN 

789-A.I.R. 1^9 

— S, ao (i)— Payment by one of heirs. 

A payment of interest by one of the heirs of a deceased 
on •^.debu due by the latter would not save the running 
of li m iiai inn _agamst the other hein. 14 Ind Cai 139 


ao-Co-heirs-One of jomt-debtors-Eflfect. 

payment of jntcrest, on a debt due by tl e dc 

Tenancy 

from .„c facu and 

^msal 

propricora in ,he ^ror.^ of °“i,c hV„ T- 
sumably as paid on behalf of the dcblo^rs“ ” 

d "prVrie^;!”' “ a£ains. 

^gae”:;.“°”®*®" “artgagen-Paynaen. by 

by the mortgaLmr. he ia^orbfXna-a^o 
rily to make a payment of interest or a oar? ^ audio- 
of principal. In sutli a case, i}»c mon?apr 
jl- emcd to have di.cre.iori in -l.e matte! 
to the murigagoi s creditor. His duty is m rlif^y^ * 
the debt m lull and he has no authority to dolnyS 
else. Hciue a payrni nt made by the mortgag. e^ cin! 
not be regardvd as a ) aymc.u made by Inm ^ tn aSnt 
of the mortgagor duly au horised .11 that behalf wid.i 
thcmcanuigoi b. 20. LniiKa.ion Act. Uheihir ij„re ! 
authority lu make a part payment is a question of fact 

pincuLtar" W«n ,hc 

Per rfllo.i*a/i Saslri, J.— Where a mortgagee under 
tak<-s a part of the mor.g.igc consideration, t,. dbeharee 
a debt due bv the mortgagor, a paymcni made by i|> 
mortgagee should be regarded as liaving been mat'c 
wiih the authority of the mongagor who gets ii,c b-neiit 
ol it by virtue ol the stipulaiion. Section 20, Limitation 
Act docs not require auiboriiy to kixp the debt alive 
Tlie authorisation must relate to the payment of interest 
on the debt or to the jtart payment of liic primipal as 
ihc case may be. and the debt is kipt alive as the legal 
conscqucticc of such payment, irrtrspcciivc of (l,e init ri- 
tion of ih-r debtor or his agml. It is, iherefon- not 
strictly relevant, and may, inderd be somewhat ’ mis- 
leading to enquire wluUicr ibe }xTson paying was ainho- 
riseil to keep alisc the debt. iLc true principle i% that 
a man can be an ‘agent’ wiiliin i|,c meaning of the 
Act, not only when he acts for a principal properly sei- 
called but also wh-n he makes the payineni on U half 
of die debtor ; because he lias bound liiinvlf |,y deed 
for value $0 to do. A.I.R. 1941 M.-id. 67 = !. L R {1041) 
Mad. I9>=.'>2 h.W. 935 = («940 « M.L.J. 77=1941 
M.W.N. 9= >95 I**d. Cas. 733 (F.B.). 

S. *0—" Duly authorised agent ’’—Mortgagee. 

A mortgagee authorised to ,,ay off a debt due by the 
mortgagor is not his “duly authorised agent’’ wiihin 
S. 20 of the Limitation Act. 26 M.L.J. 509 = 23 Ind 
Cas. 810. 

f*' a®. » 9 -Di«c*loa hy mortgagor to hi» 

vendee to discharge debt due by mortgagor— 
Part payment m ade by vendee. ^ 

Under. S. so, die agent whose payment would keen 
alive Ibe debt must be one who was duly authorised 
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to make ihe part pa\Tnent of interest or principal. A 
power to the debt would not carry %>ith it 

a ]>owcr to keep alive UiC debt. A direction or power 
to dbcliargc a debt docs not make tl*c duiuc of die power 
an agent authorised to mak*: a part paymirut so as to 
keep alive I lie ilebl. The pari pa\mciil made by llie 
l>urcliaser would not be paymeia by an agcni duly 
autlniris'd wiilnn the meaning ol S. 20. 51 L.VV, 453 = 

a i r. 1941 Mad. 0=^(1940) 2 M.LJ. 726=195 lud. 
Cas. 329 (U-li.). 

— S, ao — Port-payment by vendee — Debt not kept 
alive* 

A vendee has no authority to keep a debt alive by 
makiru a pan paymmi \slH*n te was ask d pay il 
by the sale died. A.LR. 1922 Mad. 401* 

Ss* 20, 21 — Pro-note executed by undivided 

father and son — Payment by father* 

Where a pro-noic is executed by tlir undivided father 
and son, a payment by the father alone cannot save 
limitation against the son in the absence of proc>f that 
tlie loan was contracted for the benefit of the entire 
family, (he mere fact that the father was the manager 
of the family cannot save limitation. A.l.R. 1941 Pat. 
2 o8ss 7 li.R. 8 Ci« 22 P.L.T. 1054=195 Ind. Cas. 52. 

« S> 20— Hindu family — Payment by manager* 

Part payment of a joint debt by manager of a joint 
Hindu family docs bind another me mler of the family 
and iIjc (act that tlic latter joined the managt r in bur- 
rowing the loan cannot impair the npresentative capa- 
city of the manager though it may ser\c to prove 
that the borrowing was for a necessary puipose of the 
family. A.I.R. 1939 Nag. 15=I.L.K. (1939) bl^g^ 
235*1938 N.L.J. 205=182 Ind. Cas. 573. 

— S. 20 — ^Joint Hindu family — Pro-note executed 
by eon — Endoraemont of payment made by father* 

A member of the joint Hindu family cannot simply 
because he is a member of tliat family, without specife 
auUioriiy, pay a tU bt on behalf uf another membi'r of 
the family or make an endorsement on behalf of the 
other memb er so as to enlarge the period of limitation. 
Hence where a promissory note is executed by a son 
who was a member of Uic undividtxl family with his 
father, an endorsement of payment made by the father 
cannot be piesunied to have been authorised on behalf 
of the son unless (here b something else to show that 
auihorify was, in fact, given to die father by the son 
to pay the debt on hb behalf. (1940) 2 M.L.J. 369= 
(1940) M.W.N. 893 = 52 L.W. 399= A.I.R. 1940 Mad. 
954= tgi Ind. Cas. B53. 

■ S2. 20» 21 — ^Joiut liability of Hindu undivided 

family for family debc^ whether debt within S* 20« 

Tlic joint liabilities of the members of an undivided 
Hindu family for a family debt, b not a debt within 
the meaning of S. 20 so that one member, by making 
a part payment, can keep the debt alive agaiiiSt ail the 
oliiers. 

Reading Ss. 20 and 2f together, therefore, it cannot 
be held that the members of a joint family are, for the 
purposts of S. 20, pciTons liable to pay the debt when 
the di bt in question cannot be levied from them per- 
sonally, but 4s merely recoverable by the sale of tlie joint 
family property, on fool of a decree made to that effect. 
Much Im Ukii are the said members ** persons liable 
to pay the debt** when by n^ason of partition Che joint 
family has dbappeand and the debt b recoverable 
merely by sale of the pixipcrty got at panition on font 
of a decree made against those dividra members, the 
operation of which decree b contingent on their still re- 
taining possession of the said property or some of it. 
A.I.R* 1938 Mad. 774e»(i938) M.W.N. 714= (1938) 

2 M.L.j* 33=48 M.L.W. 251=1.LJI* (1938) Mw. 
968=178 Lud* Cas* 243* 


20, 21 — Partidoa— Part paymeot by pmoa 
to whom debt is allotted* 

NN’hcre a debt was due by two brothers and on a parti- 
tion between them, it was allotted to one of them : 

(hat a part payment by the brother to whom 
it was allotird could not save the debt fxum limitaiioa 
as against the oiber brother. 

HflJ. also (hat the pa^'tition had the effect of revoking 
a powcr-of-atiomey which the former had cxccuivu 
to the latter. A.I.R* 1933 Cal. 826= 147 Ind. Cai. 459. 

S* 20 — Mortgage — Part-payment — Endorse* 

menc by karta of joint fussily — Fresh period of 
limitation bogios* 

like karta of a joint family b the agent of (be entire 
family duly authurbed to make pan»pa>Tncnts on belialf 
of iIac family and when he makes a part-payment t^wajds 
tliC saibfaction of a mnrigage bond, the suit brought 
by mortgagee within J2 years of the part-paymcril, but 
after 12 years from execution of the mongage bond 
against joint family on thai bond, is not baned by limi- 
tation under S, 20, as fresh period of limitation begins 
to run from his endorsement. 37 Cal. 461=31 C.L.J. 
7 and IQ C.W.N. 860, toll. 109 Ind. Cas. 655=6 Pat. 
8n = A.I.R. 192B Fat. 156. 

S* 20— Payment by sou — Debt by father for his 

own purposes — No acknowledgment— No preenmp* 
tion of agency* 

Where a pro-note prime feat b for ist defendant*! 
neccsdiiy only and not for family necessity (he m^r* ucl 
that 2nd dcfcndani b hb undividcu son will not suffice 
to make a payment by him tantamount to an arknowirdg 
mcni in law on behalf of hb father, for faihcr's pnvatc 
debt, or suffice to rabc any pr«umption mat 2nd defen- 
dants acted as his faiJier's agent in making such a pay- 
ouriit. 32 M.L.T. 3 17= A.I.R. 1924 Mad. 96. 

- S. 20— Payment by manager not acting •• 
Such — ^Junior members* 

Payment towards principal and interest made by 
the manager and cndorsc'd on the note in bw wfitmi 
and over hb signature had the effect^ of cxicnding 1 
l>eriod of timiiaiion as against the junior memben a » 
though the payment and the cndon»cm*nl aid not 
port to have been made and signed by him as manage * 
37 M.L.J. 3^9*53 Ind. Cas. 878. 

S* 20 — ^Joint Hiiidn family*— Pay®^^ W kettM 

binds other membors* 

Tlic words ** agent duly author bed ’* m S. 20 ! h 

Limitation Aci includes authority given by 
as authority given by act of parties, 
of a joint Hindu family purporting to act for . 
as well as lor hb minor brother, 
of interest due on debt contracted by himself ^ . 
fatJicr for joint family puiposcs il has the cneci oi . 
limitation 111 ^c^pect of the claim as 
member as well. 31 C.L.J. 7 = 52 Ind. Cas. 43 


. 20— Payment by manager tbroogb 
ger— Effect* 

A pajTTicnt through a messenger made by a 
having general auUiority 10 make payments anii 10 
by an entry by the manager of such paywnl wi 
own hand in hb account book sa\*cs limitauo • 
C.W.N. 336=50 Ind.* Cas. 862. 

S. aa— ‘ Debtor »— Payment by oon dnrtoS 

time of father. . 

The word “ debtor ” as used m S. ao of 
Act, means ihr penons who is liable under the ^ 
of debt. H.rce where a fatj»cr and his **”* 
together a joint Hindu family and a debt u ®®”^5,her 
by the father, the son is in the lifetime of the f®*^^ «o«it 
a d ;btor nor, in Ihe absence of any evidence, an 
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of the father for the purposes of the said section. 5 
O.LJ. 419=47 Ind. Cas. 655. 

' ^ Sfi* 20 and at — Anthority to aclmowledgo 

Joint Hindu family — One member 

all after partition — Acknowledgment by Mm. 

V\hcre one member af^rr panihon was allowed to 
manage tlie proj iTii<s on brhalf of all, an acknowlctlg- 
mcni by him aficr partiiion ts not binding on the others 
unU'ss if can be proved ihat he was ihrn authorised 
agent uniter Su 21. 3 L.W/ 23t*(i9i6) i M.W.N* 
162 = 38 Ind. Cas. q86. 

Ss. ao, 21 — * Agent • — Managing member of 

Joint family — Not certificated guardian — Mortgage 
debt contracted by father — Sons, adult and minor — 
Liability* 

The managing member of a joint family, even though 
he is not the guardian of his minor b'Olhcrs, is ihcir 
I agent * within ilic meaning of S. 20. A pa>Tnent of 
iniercsi by him saves limiiaiion as against his broihrrs 
also. Where a mortgage debt is conirarfrd by the fa 1 her, 
the debt on his death flescrnds to all his s(»ns, and any 
payment made by one of flu m extends the peru>d of 
limiiation as against all. 37 C, 461 = 11 C LJ. 484= 
14 C-W.N. 741=5 Cas. 484. 

S* 20— Agent — What would constitute one an 

agent of another — Payments by son from time to 
time — Implied authority of father to make them. 

If is not nvci^zry that muKha^nnma or wriifrn auihority 
should he given to a person in ord^'r to constitute that 
the person a duly auihortsr<i agent as cont^^mplated 
by the Limitation Act. From fhe conduct of ihr parties 
il can and must neressarily be inferred as to whetlier 
there was any autljoriiy to make })a>Tn*nts on his In half 
or not. where payments have from time to 

time been made l>y the dcluor^s son and endorsements 
duly made and signi d by him« it would be inconceivable 
that the son made (hose payments v\i(hout (he authoriiy 
of his father, the dcljtu*. 229 Ind. Cas. 265=1947 
O.W.N. 194 (ij=i947 A.W.R. (C.C.) 55 (2;*® 1947 
O.A. (C.C.) 55 (2) =A.rR. IU47 Ou<lh 173. 

S» 20— Payment by debtor through his sod* 

Where an amount Is rent by the debtor 10 the creditor 
Ihroucrh his sr»n, (he son must be deemed to I e the autho> 
ris<*d agent of i| e debtor for il.r puipore of making the 
payment ^ilhin the meaning of S. 20, Limitation Act. 
A.I.R. 1940 Lah. 5>3“42 P.L.R. <35=191 Ind. Cas. 
602. 

‘ S* 20— Payment threagh friend* 

r Money was sent by a debtor to his friend for making 
payment to the cndilor as part of the principal. Tl*c 
money, hnweser, was nf*l arinnlly paid by die friends 
him^^l^but was .<rnt to the cndilor threugh a mrs5engcr 
wilh a letter that the amount had lien sent to him by 
the drblor for payment and that it may be credited 
In the debtor's acf^oimt : 

t/eld. that the friemi was debtor's «grnt sviihin the mea« 
ning of S. 20, Limitation Act, and the paNmcnl operated 
as an acknowl<*dgment of ih^ debt. A.LR. 19^0 Mad. 
691 = 51 L.W. G22— fi04o) I M.L.J. 82 o=(i94o) M.W.N. 
927=1. L.R. (1940) Mad. 913=194 Ind. Cas. 707. 

■ ■ " S* 00— Promlaoria ngroement with 3rd pnrty 
for pnymam of iatoreot— Implied mulheritv Mtm« 

Wlirre it b agreed between a third p^non and the 
promisor that the former would discharge the latter’ 
debt evidrnred by prumissory note to the pmmbec 
in rrspret of prin^al and imrr-s*. and ir b dear frtrm 
the nrombor't evidence that he h 0 it to (he third person 
to ^ so, an implied authority from the promisor (o 
the third person to pay the interest on hb behalf as it 
became due b estabiblird so as to save limiution under 
t* 20* 121 lod* Cas* 193=34 C.W.N* 145=31 MX*W* 


*-*930 M.W.N. 1=6 O.W.N. 1136=51 C.L.J. 56 

I.A. i=A.!:r. 1020 l\C. =07 


i. a^Agreemont that promisor should cae- 

payment-3rd party 
IS agent of promisor* ^ r / 

Wiicre a promi^ry note is executed in punuanee- 

panv tST^^V executant and a U.ird 

?hrianh- the pronotc but 

ral .h«e "• I'"'''''* prinri- 

That tW m'if ‘"T of an implied condition 

aat third party should ^ay the intncst as the dulv 

^pointed agent of the executant; but %vherc the pay^^ 
ment of interest u made not in consequence of any Euch 

of '•an undlSSng 
bttw.en ihe executant and the promi<ee, tl.crc is no 

payment of interest by an agent to save lin^itatioS under 

^ Court-Debtor** assets 
atlached-Court reloasmg for payment of debts— 

Act of Court >9 act of debtor-Paymeat out of 
father s money — If payment by debtor* 

Ifa debtor's presumable assets arc so placed by opera. 

tion of law, i;,c..a legal attachment, that th- Court ran 
release them for the purp^ of making payment due from 
him, lh«n the act of the Court must be treated as the act 
of the ik bior himself tiic volition of the debtor beinc nei- 
tier requisite nor relevant but it cannot be said that the 
volition of the debtor is neither requisite nor relevant 
when a Court is paying out moneys belonging to his father 
and not to thv debtor lumrlf. 44 Mad. 971 Foil. q 8 
Ind. Caa. 571* A.LR. 1927 Mad. 80=51 M.L.J. Gio.^ 

S* 20— Court paying money duo by judgment- 

debtor— Court iH the agent of the debtor— Judge 
signing treated as his ^ndwriting* 

Fi r Sorias h a Aiyar, J.~A Court paying in the course of 
its duly the mom y due by the jiiclgmcnt-drtxor i» Irgally 
constiluic'd agt r*t of ihc judgmria-drbior for that pur- 
pn«r and ilic handwriting of flu- Judge signinv a paper indi- 
eating that a sum was paid to tlic decree-holder in tJir; 
Judge’s pr'-s< U(c through the Court b ihc handwriting of 
(he penon making tIu* p;4ymcn(. 24 V^.R. 20, Diss . 
(1899) 2 Ir. Rip. 163 ; (186.J) II H.L.C. 115 and 35 
M L.J. 571, Foil. 

P<T Coulls- Trotter^ J. — The principle dcdt»rible from 
CAwr^ V. Etans, (1864) is H.L.C. 115 is ihb. That 
if a debtor's asM*is arc so placed, ciilicr by his own act or 
by operation of law, that, if seme one other flian he alon^ 
can relra<e them for the purpose of making pa>Tnenls 
due from him, th< n the art of that other in 0|>erating upon 
the debtor's asset.s must be trraicd as ilir act of the debtor 
litm'clf, I he volition of (he debtcjr in such a case bring 
neither requisite nor relevant. If ihat be so, it appears (o 
me that the words “his agmi duly audiorbed in dial lie* 
half** in S. 20 of the Limitation Act are saiisflctl by tlie act 
of (he Judge of C<*url whi< h authorises the payment, and 
that his handwriting is rightly described a.s that of the 
person making (he pa >Tnr fit. C8 Ind. Ca.s. 100 = 44 Mad. 
971 = 14 M.L.W. 320=1921 M.W.N. G83 = A.I.R. 1921 
Mad. 704 = 41 M.L.J. 423. 

S* 20 — Agent ne e d not be mothorieed to endoreo 
payment* 

fwTiton 20 does not require that the agent "in this 
behalf** must be more than an agent for (he purpore of 
pa>'mcnt. It does not say (hai the agent who pays should 
also be auihorizf'd to make the endorsement or get the 
same done by another. It is enough if he is authorized to 
make the pa>Tnent ard it U not necessary that he should 
be authorized in respect of endorsing the payment# 

Per yrnJuiia^uhba Ato, Tlie section aisum<*s that 
authority to make the pa>mcnt carries with it the authority 
to make the endorsement. 105 Ind. Cas. 475 = 26 M.L*W. 
447=A.1JC 1927 959—53 M.LJ. 55^. 
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S. 30 Agent authorised to pay towards bond — 
Fayment towards interest -If authorised. 

.V ^ is autlioriz-d to pay an amount towards 
the total amount of the hoiicl iJi<- authority extended to his 
paying an amount touards the interest due on the bond 
d It cannot be h< ld that the general authority to pay 
o'vards the total amount of the bond is confined to paying 
only t( wards the princ ipal. But where the authority is 
specilic, tliat IS to say, where the agent is authorised only 

topay towards the pniiMpal, the agent will not be justified 
in paying towards interest within S. 20 98 Tnd. Cas. 
j, , , .^4 M.L.W. G38=A.I.R. 1926 Mad. 11766=51 

M.LJ.472. • 3 

S. 20— Payment of interest by agent— Effect. 

\Mici e interest is paid by duly authorized agent of the 
debtor within his authority before the proscribed period, 
fresh limitation starts. 96 Ind. Cas. 309 (Mad.). 

- f; 20— Payment by agent beyond his antfaority— 
Creditor does not get the benefit of section. 

Tlic agent who can give the creditor the benfit of S. qo 
to act within the terms of hii authority. If he exceed 
bis audirority or docs something which is not actually 
covered by his authority he cannot bind the principal so as 
to g«' c 'he creditor the benefit of S. 20 of the Limitation 
c ^ guardian of ihc minor judgment-debtor executed 
wuh tre sanction of the ODurt, a mortgage and directed 
the mongagee to pay the amount to the decree-holder 
obtain a receipt from him and to retain it as tide. 
The mortgagee nearly a year and a half afterwards paid 
U-.c moiK y into Court and the decree-holder drew the 
money from the Court. 

Held, tliat the pa>-mont of the money by the Court to 
the decrer-holdcr could not extend limitation in favour of 

m'lj'soI' .3,5 Mad. 

■ S. 2 P— Actual hancllzig over money not noces- 

eary. 

Paymeiit docs not cease to be made by an agent because 
the actual handing over of the money is done by some 
menial servant under his orders. 61 Ind. Cas. qi8»8 
O.L.J. ii 5=A.1 R 1921 Oudh 29. 

' S. 20— Servant — ^Agent. 

Payment by the agent through a servant is payment 
by the agent on behalf of the principal falling within S. 20 
ofthc Limitation Act. 10 L.W. 466 =(iqio) M.W N 
797*=54 Cas. 318. 

*0— Payment by one of the co-reversioners 
• — nffect against others. 

^ Payment of interest made by some only of (he rever- 
sionary heirs of a Hindu towards the amount due under 
a mortgage bond executed by his widow was not sufficient 
tosavcthcbaroflimitaiionasagainst the other reversio- 
ners. (1917) P.H.C.C. 348*4 Pat.L.W. 85=43 Ind. Cas. 

35 ^ • 

»a—R®calver— Partition or administradon 
amts — ^Acknowledgment of debts. 

A receiver In a partition or administration suit authoris- 

payment, keep alive 

the debts. 16 M.L.T. 489=26 Ind. Cas. 393. 

of-Reoeive*^aardian and 
Ward— Aclmowledgment of guardian or receiver— 

payment of principsO. 

Obiter: Per Dhashyam Axyae^get, J.— For the purp^ 

^ ^ing a fresh staning point for computing the 
period of Iimnaiion, payment of interest or part 
payrwnt of principal by a receiver or guardian may 
s'Md on a different footing from an acknowledgment of 
243 by hun. (1903) 14 M.L.J. 84=27 M. 

ao — Payment may be made by debtor or hia 



— S. 20 (i) — ^Husband and wife. 

Under S. 20 o the Limitation Act it is sufficient for an 
illiterate person paying the money to affix a mark below 
an erdorsement wTiuen by another person. A Bunwse 
married couple of the cultivating class, working on land 
together, work it as partners, to all intenu. When one 
is temporarily incapacitated there is a natural presump- 
tion that the wife has ostensible authority to act for both 
on the quasi-partnership and is an agent withb S. 2a 
4 Bur.L.T. 217=12 Ind. Cas. 23. 

S. 20 — Payment of interest one by deftendant 

— If saves limitation against other. 

Where payment of interest is made by one defendant on 
behalf of another, limitation as against the latter will be 
saved only on strict proof by plaintiff, that the former had 
authority to make such payment cn his behalf. 4 Bur. 
L.T. 191 = 11 Ind. Cas. 858. 

20 — Agent of purdanashin lady. 

A person holding a power of attorney from his wife and 
her sister is a duly authorised agent of both, for paying 
interest under S. 20 of the Limitation Act. 37 Cal. 
526=14 C.W.N. 974= rr C.L.J. 563=5 Ind. Cas. 539. 

6 . Evidence. 

Ste also A.I.R. 1948 Mad. 155 under NOTE 9 

S. 20 (2) — Debtor^s acknowledgment of liability 

must bo proved. 

Where, in a suit brought under S. 65, Contract Act, to 
recover money on the failure of a mortgage which was 
void ofr ini/io, the creditor, in reply to die plea of limita* 
tion, pleads an acknowledgment by the debtor under S. 
20 (2), Limitation Act, he must, in order to succeed, show 
that Uic debtor acknowledged the liability arising 
S. 65 of the Contract Act. 1943 A.W.R. 22=A.I.^ 
1943 All. 294= (1943) A.L.J. 250. I.LR. (1943) AM- 
604=209 Ind Cas. 10. 

S. 20— Appropriation towards princlpaL^ • 

To evidence a definite appropriation to the 
debt made by the creditor within the period prescribe, 
the manner in which the payment has been dealt with ^ 
the creditor in his own books of account will ordinanly be 
sufficient. 1943 A.W.R. i3o=A.I.R. 1943 All. 2^» 
(1943) A.L.J. 255=I.L.R. (1943) All. 598=208 iQd- 

387- - 

S. 20 — Payment of interest — If must “ 

handwriting of or under signature of party ntftkuig 
it — Whether be inferred from circumstances. 

For a payment of interest to come within the purview of 
S. 20, it is sufficient if circumstances exist which 
conclusion inevitable that the pa>Tnent must haw bee 
made on account of interest. The payment of intent 
“as such” need not necessarily appear in the handwntiag 
of or under the signature of the party making the pay^ 
ments. No doubt it is necessary that at the 
the payment it must be clearly mentioned that the paymm 
was being made on account of interest but where the p*r 
ment is proved to be on account of iDte.e3t not oruy ^ 
the evidence of the witnesses but also from the fact tW 
an account of interest due has been drawn up 20 
back of each bond and the payment has been ^ 

being out of that amount th ; payment falls wiiWn tw 
purview of S. 20. A.I.R. 1940 Oudh I79=t940 
289=1940 A.W.R. 151 = 15 Luck. 524=187 I®“* ^ 

■■ ■' S. ao— Payment made by a debtor can be pronred 

the creditor to havt ' . . «icb 

by extrinsic evidence, oral or documentary, other 
“wriiLig” referred to in S. 20, Limitation Act. 

nficd fiOl 


a interest muf t be proved to have been made 

Si ^ authorised agenu 23 


K UIAUC uy m UVUIWA VOM ^ 

to have been made towards interest m w 
rvidence, oral or documentary, other 
wniuig- referred to in S. 20, Limitation Act. “Wntio* , 
referred to in Proviso to S. 20, Limitation Act, 
itself recite in to many words that the payment madej^ 
on account of interest as such or of part of the 
A.I.R. 1938 Mad. 601=47 L.W. 520=(i938) t 
6ao-(i938) M.W.N. 395-I.LJl. (1938) Mad. i09»- 
177 Ind. 743. 
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S» 20 — Payment — Evidence to show that it was 

towards interest. 

The endorsement otherwise fulfilling the requirements 
of S. 20, need not show on the face of it, that the pa>Tncnt 
was towards interest. Sections gi and 92, Evidence Act, do 
not preclude evidence be ing given to show that at the time 
when the pavment was made the debtor expressly stated 
that it should be appropriated towards interest. Hence, 
where it is proved on evidence that the payment was to- 
wards interest, such endorsement would save limitation. 
A.I.R. 1937 All* 640=^(1937) A.LJ. 992 = 1, L.R. (1937) 
All. 732a=i937 A.W.R. 615=171 Ind. Cas. 422. 

S. 20 — Part payment of debt, whether extend^ 

limitation — Fact of part payment, can be proved 
aliunde. 

All that is required by the pUiin words of S. 20, Limita- 
tation Act, is that thcn‘ should be a payment of a part of 
the debt due. The fact that there was such a debt and that 
that debt exceeded tlic amount paid, are facts 
which may be proved altunde. They need not 
appear in the writing cvicUncing the part pay- 
ment. All that has to be shown is that the payment was 
made towards this existing cUbt uhoH* amount exceeded 
the amount paid, ami once this is done, then by tlie words 
of the statute, lime is extendetl. Ti < re is no reasoji to 
infer a contlhional promise to pay any remruning liability. 
A.I.R. 1936 Lah. 629=17 E. 737*^*65 Ind. Cas. 723. 

S. 20 — Evidence of intention — Payment of 

interest or principal. 

Under S. 20, no payment of interest can be ma<le to 
avail, unless it is a payment <^r interest ‘as sucli\ Either 
^me acknowledgement must be given by the payer at ihc 
time of the payment thai the money paid is int<*mh*d by 
him to be u p:;ynii*nt of interest or there must be .sufficient 
evidence from which it can be inferred that the debtor 
intended that the amount should be appropriated towards 
interest. A.I.R. 1935 Rang. 473=160 Ind. Cas. 314, 

S* 20 — Written statement cannot be called in 

aid for purpose of S« 20. 

A written statement fii.'d in the suit iis<*lf cannot be 
called in aid for il\e pun)Oses of S. 20 of ihe Limitation Act. 
Wlien the plaintilT institutes the suit b<yond the pcriotl of 
limitation prescril)cd in the Srhcdtilc to the Eiinitation 
Act, he has to stale in his plaint the reasons why the suit 
is still within time. If there is no such statement, the 
Court has to dismiss the suit. A suit must h*: tried on tlic 
cause of action as laid in the plaint and any inherent 
defect of the said nature in the plaint cannot be supplied 
by a written suternent in tlie suit. A.I.R. 1935 Cal. 255 
= 39 C.W.N. 139 = 60 C.L.J. 386=- 155 Ind. Cas. 721. 

— Si 20 — Inference — Amount due by way of in« 
Cerest more than eum paid -Goete less than amount 
paid* 

In order to make a payment valid for the pur|>osc of S« 
20, it must be shown that the payment was w holly or partly 
on account of interest. referred to in S. 20 includes 

money payable under a decree. A question of this kind 
has to be oetermined on the facts ufeach case. 

Alum of Rs. 50 was paid by the judgment-debtor towards 
the decree amount. On that date whal was due for costs 
as such was only Rs. 22-13-0. The decree amount roni- 
prised both principal and interest and the amount due for 
interest alone was much more titan Rs. 50. 

Hildf that in the absence of proof that the amount was 
earmarked for principal it could be inferr^-d that a por- 
tion at least of the sum of Rs. 50 was paid on account of 
interest due under the decree so as to save limitation under 
S. 20. (1933) M.W.N. 1023-66 MXJ. 40— A.I.R. 
1934 Mad. 45=39 L.W. 237—148 Ind. Cas. 126. 

■ 8 * 20— Other evldsicei Co csplnla* 

In order to save limitation under S. 20« it is not neces- 
sary that die writing itself must show that the payment was 
in Ihe nature of part payment. The chapter the 


payment as opposed to the mere fact ot payment tan 
be p.ovcd by other evidence regarding tlie statu of the 
account between the parlies. 33 P.L.R, .12 A.I.R, 1932 
Lah. 212=13 Lah. 448=135 ind. Cas. 673. 

S* 20 (before amendment m 1042)— Pa^ men t on 
aewunt of interest— Evidence. 

The wojds “as such in S. 20 mem that the payment 
must be made on account of interest which fact may be 
™ Circumstances of diat case from which 

clistincily infrrrtxl and may be 

'926 0,1 ,5^, 774=A.I.R. 


— ao— Court find on evidence whether pay- 
ment mad© was for principal or interest. ^ ^ 

here parents arc made for \hc. debt, but there U 

**^^y c been made in res- 
pcct of the principal or interest, the Court is entitled to 
Tmd out on the evidence for what purpose the paymenS 
aVr Cal. 567. Fou"^ 90 Ind. c£.’^4= 

- — S. aopPart payment of principal and interest— 

S. 20 requires intcie.st must be paid as interest, i.e.. 
It must be dLsimctly stated at the time of pavment that it 
i$ paid on account of mtcrcsi or else there must be evidence 
irom which the pa>-mcnt as interest may be distinctly in- 
n-rred, and if so, mere proof cf payment is sufli. ient. 
Principal must always be paid as principal, but the i'aci of 
the payment must appear in the handwriiiae <jf the person 
making the same, i.r., of the debtor or his duly authorized 
ag«-nt; it must .ppear that ihe payment is a part payment 
ol the principal, and lliis fact cannot be proved alnmJe by 
the creditor. The fact, however, of its being a part pay 
ment oi princijial. need not bo stated in so many words 
It may he inferred from the writing itself. (1907) 9 Bom 
L.K. 1329. 

— f-S. 20— Burden of proof* 

Aa adnii>sinn by tho promisor on the hack of 

the pro-note to iljc cfTccl that a pari-paymejit was made 
hy him tm a pariirular dale, must he presumed to be t uc 
for it has hren said that wlni a man admits to he true 
must reasonably he presumed to Iw si>. 1 las admission 
shifts the burden on the rnak'rs of sliowing that ttib 
admission was urn me in f;ul or was mad<* under circum- 
stances which did not make* ihe admission binding on t])cm* 
A.I.R. 1937 6!aL 284- 1. 1, .R. (1937) ^ Cal. 137=173 
Ind. Cos. 3C2. 

S. 20 — Onus. 

Whe re there was nu me*ntion of interest in a “ sarkitnt ” 
and there was no reference to inicrcsi in iUc two endor- 
sements which appeared upon the hack of the *‘jar 

Hfld^ (i) that the onus lay Iieavily on th<‘ plainlifT to 
prove that interest was payable under xhe ** sarkhat** 
and that he failed to prove it. (1935) A.L.J. 657—1935 
A.W.R. 774 = A.I.R. 1935 All. 605—156 lad. Cas. 
748 (F.B.). 

7* Handwriting. 

S* 20 — Money order coupon in handwriting of 

debtor sufficient* 

Where the money order coupon which requ^^sts the 
credit of (he sum sent tow ards the debt is in the h'lndwrittng 
of the debtor, the writing amounts to the fact of payment 
appearing in the handwriting of the person making the 
same as required by S. 20, and fresh period of limitation 
should be computed from the date of the payment. A.I.R, 
1926 CaJ. 510, Foil. A.I.R. 1930 All. 123= 124 Ind. Cas. 
22. • 

S* 20 — Cheque — Body written by eomebody — 

Singsuitnre by debtor— Sufficient* 

Tlie signature of tlie person making the payment 
on the cheque is a sufficient compliance with the proviso 
Co S* 20| although the body of the cheque might be written 
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vp by a difTcrrnt person. 126 Ind. Cas* 8q8=:9 Pat. 
85*=A.I.R. 1930 Par 372. 

S. 20 (before amendment; — Payment expresf>ly 

towards interest -Writing not necessary — If not 
press, payment is towards principal — When writing 
m the hand of the makci* is necessary. 

Section 50 provides for cases in\Nhich a pavntieat toward^ 
inierrsi or a paymrnt lownnls principal may be proved to 
save limiraiion. It there Inis l»crn nothing in (Jtc hand* 
svjifing of ihe dri)fnr, as required by the proviso, Uir 
on]> way in ivhich the cr<diior can show, that it isopen to 
firm 10 use (he payment to save limitation is by proving 
tliat ai (he time it was made it was avowedly made and 
accepicd as a pa^ineni (owaitls interest. If it was so 
ma<!<*, It cioes not cotnc witinii the proviso and no writing 
|s necrisar)'. But if there is no question, of the t 

being pnned to liave been made towards interest at the 
time it was made, then it must be treated as a payment 
towards principal, in which ease die fact of the payment, 
and not the fact that the payment is towards tlic princi- 
p^l, must he recorded in the handwriting of the debtor. 
This is the meaning of tlic words paid as such in the 
first paragraph of S. 20 (i): 1930 A.LJ. 500=-AJ,R. 
193^ All. 392. 

r d. Note . — Tlic distinction between pa>*mcn( of interest 
and part payment of principal in regard to the require 
mcni as to writing has been abolished by Act I of 1927. 

*-^S. 20 (beforo amendment) — Handwritlng-«Pay* 
ment of principal and interest. 

A part-pa>Tnent of the principal of a debt must be 
the handwriting of the person making the payment bu^ 
this role dees not apply to payment of interest. 1 L.W* 
529: 35 C. 813, full. (1914) M.W.N. 910=16 M.L.T. 
505 = 26 Ind. Cas. 507. 

S. 20— No ^ stipulation for interest — Payment 
not in handwriting of person making Time cannot 
run. 

Where in the hatchitla no stipulation for interest is 
mace, any' pa>ment made must be deemed to be towards 
part-pa) iT.cnt of the principal and if such payment docs 
not a] pear in the handwriting of the person making it. 
time cannot run from the date of the payment. 40 C.L. I. 
37*^A.I.R. 1929 Cal. 432. 

" S. 2 (^— Elndorsement by other than the maker— 
Insufficient* 

In the absence of a mark by Uie debtor himself under 
the endorsement, the clear words ofS. 20 requiring the pay* 
ment and the handwriting to the made by one ana the same 
person are not complied with by an endorsement by 
another pc.son at the instance of tlic person making the 

g ayrorni. 28 C.L.J. 222, Foil. 108 Ind. Cas. 727=20 
.L.R* 438=A.I.R. 192O Lah. 157. 

7“" S. 20— Payment most appear in the handwrit* 
uig of the person making the same. 

Under ihc proviso to S. 20 a fresh period of limitation 
cannot be comput'*d from the time when the payment was 
made, unless the fact of the payment appears in the hand* 
writing of the person making the same. 88 Ind. Cas. 
747=A.I.R. 1925 Pat. 806. 

20— Part*payment of principal— Payment not 
in writing of the maker— Defendant’s admission of 
claim does not save limitation. 

Under proviso to S. 20, in the case of the part payment 
ol the principal of the debt, the fact of the payment must 
appear in handwriting of the person making the same. 

J he fact that one of the defendants admitted the claim 
not affect the legal question 79 Ind. Cas. 848=11 
UX.J. S13=A.I.R* 1925 Oudh 34. 


S. 20 — Must be in handwrithig of debtor. 

Limitation under b. 20 cannot be extended unlen 
the payment towards the principal is in^ the handwriting 
of tl.e debtor. A.I.R. 1922 Pat. 446. 

• — — S* 20— Part^payment of principal — ^Haadwrit* 
ing of the person makijig the same* 

If a creditor proves that the act of the pa>ineni appear 
in (he handwriting of tl.e person making the same and 
also (hat the payment is in fact in part satisfaction of the 
principal, the requirements of S. 20 arc satisfed. 446001. 
392 = 22 Pom.L.R. 313=56 Ind. Cas. <129. 

— S* 20 — Entry in the hand of debtor’s officer — 
Creditor concurring — Sufficient. 

S VN'hcrc the paymrnt was made by the debtor through the 
hand of hb officer Naziruddin and the rntiy was made in 
the following form through self and Naziruddin Para* 
manik*\ 

Hfld^ this entry must have been made with (he cm* 
currcncc of the creditor who had (he kakhtta in his custody 
When an entry has been so made with (he mutual consent 
of the creditor and the debtor, the only two pri^n 
interested ncitb ‘r of them can be permitted to Repudiate 
(he entry to the prejudirc of thr other. 7^ 

692=36 G.LJ. 228=A.I.R. 1923 Cal. 71. 

S. 20 — Handwriting — Authority to agent. 

Under S. 20 of the Limitation Act when an agent makr$ 
paNTOcnt it is he who should endorse the entry of payment 
and the debtor’s handwriting b not requimd. The law « 
limitation must be strictly interpreted, and the plaintm 
has to prove that the person making pavment is a cuiy 
authorised agent, i Pat.L.T. 1 7=2 P.L.R. (P^l*) ^3^54 
Ind. Cas. 802. 

S. 20 and Art. 182— Handwridog— Part-ptyioM^ 

of decree — Limitation. 

Pari pa>incnt of a decree amount under S. 20 
Limitation Act must be in the handwriting of the o*-. 
to save limitation for an application 
(1919) P.H.C.C. 46=4 Pat.L.J. 365=48 
S. 20— Handwriting — Signature — Want of. ^ 

An endorsement of a part*paymcnt of the 
'bearing no signature or any mark of the 
extend, the limitation under S. 20. 28 C.LJ. 222=’ J 
C.W.N. 930=44 Ind. Cas. 516. . 

S. 20— Hadwritiiig— Hundi— Past payment of 

debt. 

A part-payment of the principal of a *^®^\”'.****^ 
order to be operative under S. 20 not only ^ 
handwriting of the debtor or his agent but »t 
necessary that the writing should show that the 
payment was a payment towards the debt in •! 

It is not enough that the amount paid by the deb 
placed to his cr«^it generally. Where the part-pa>® 
was by means of a hundi and the creditor , 

rely on the language of the hundi itself as ^e wmw 
signed by the debtor within S. 20 (i), Q. 2, 
his duty to summon for the production of the 0 
itself and unless that was done secondary ®vid<mce^ ^ 
the contents of the hundi would not be allowed. 
L.W. 79 o=(i9i 8) M.W.N. 42=43 Ind. Cas. 20. 

S. 20 — Part-payment of principal — Preaoml^ 

don. 

Where a claim is for principal r«nd interest but 
decree does not bear interest, any payment ^ jud^^ 
debtor should be taken as payment towards pniw 
and therefore it should be in the handwriting o> 
judgment-debtor or his agent duly authorised m 
behalf. 38 Ind. Cas. 293 (Cal.). 



payment, if essendaL 
c 
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cm person signing the writing, i Pat. L.J. 474 = 35 
Ind. Cas. 375. 

S. 20 — Handwriting — Deposition — Part pay" 

ineiit — Unsigned deposition. 

A v;,!id acknowledgment of a judgment*dcbt gives a 
fresh starting point under S. 19 of the Act but an unsigned 
dqjosition alleging part payment would not, because 
part payment must be in the handwriting of the person 
making It nr his duly authorise*’ agent. 80 P.W.R. 
19125=155 P.L.R. 1912—14 Ind. Cas. 335. 

*S. 20 — Part-payment of principal — Instal* 


mont bond — Payment — Proof — Entries. 

Tlie proviso to S. 20 of the Limitation Act applies 
to payment of instalments fixed by and payable under a 
bond which provides that in default of payment of one 
instalment the whole sum secured will be recoverable ; 
and the fact that any instalment were paid cannot be 
proved except by the production of entries signed by 
the debtor and reciting the fact of such payToents. The 
payment of each insialinent is a part-payToent of the 
principal amount due on the bond. 35 P.R. 1913^ 
4 P.L.R. 1913*277 P.W.R. 1913=16 Ind. Cas. 961. 

— ^ S. 20— Handwriting — Decree debt — Payment of* 

For the purposes of S. 20 the decree-holder must prov^ 
that the part payment was in the handwriting of the 
judgment-debtor. 31 All. 590=6 H]C> *2 Ind. 

Cas. 524. 

S. 20 (before amendment) — “ Debts ’’ -In* 

eludes money payable under decree — Person 
knowing how to write — Mere signature not enough* 

The word “ debt includes money payable under 
decree. In the ease of a person who knows how to write 
the payment must appear in that person’s tiwm handwrit- 
ing and he cannot be allowed to adopt by mere signing, 
any wTiling made by somel)ody else as in the ease of an 
illiterate man. 12G Ind. Cas. 540 = A.I.R. 1930 Kang. 
64. 

[Ed. Not©. — Under the section as now amended hy 
Act I of 1927, it would be sufficient if then* should be 
an acknowledgment of payment either in the handwriting 
of the person (though unsigned) or in a writing signed 
by him, even if the writing is made by another]. 

■ S> 20 (before amendment) — Mere signature of 
payer appended to statement of payment written 
by another not enough where payer ia literate* 

In rase of part-payment of principal where the prayer 
is literate the condition in S. 20 that the fact of payment 
must appear in the handwriting of the person making 
the payment is not satisfied by a mere signature by 
him being .ipprndctl to a statement of the fact of pay- 
ment written by another person. 62 Ind. Cai. 297* 
17 N.L.R. 40 = A.LR. 1921 Nag. 46, 

8 » 20 (before amendment) — Handwriting — 
Mere signature insufficient* 

A mere signature of debtor to an entry of payment in 
the handwriting of a third party does not bring the case 
within the section unless tncre is something in writing 
to which it is appended and which will record the fact 
of paj^ent. 41 Bom. 166*18 Bom. L.R. 973^38 
Ind. Cas. 359. 

■ ' 8» ao (before amendment) — Handwriting— 

Signature — XJterate debtor# 

If the debtor is literate, an endorsement written by 
another person and signed only by the debtor is not an 
endorsemcni in his handwriting under the proviso to 
S. 90 of the Limitation Act so as to create a new period 
of limitation. 23 C. 546 (F.B.), applied. 35 Cal. 813* 
13 C.W.N. 177^4 Ind. Cas* 391. 

ao— niitermte' <M>tor — Affialag mark — SnffL 


of an Ill.tcratr drhior if the rrdors.ment nritinf. the 

?a followed by mark ol the illiterate (M,tor 

?0Q Ind’rfc I'’* 3a Pom. 438. l oll. 

r„„,. ,..R. 

so— niitoratc debtor— Another can endorae. 

It IS sufficient compliance with S. ao of the r<-reon 

being il,i,erat../ge,s anotlL-r to 

behalf. 62 Ind. Cas. 
44 ^ i.u.l . 355=A.LR. 1921 Pat, 476. 

— S.^ »o-Handv,riti..g-Wl,oI. .ntry-IUiu,™,. 

.Vhere an ini,„a|c debtor a^pliea his maA ,o 

cISc fc' ‘"™’ -d the” by 

SSr R'tr S 'fhTd-eLrribe-er;; 

suffic.ent to merely affix his signature to an endirs^Jn 
of payrnent made by a third person not his agent a-t C 

s. 20— Writing need show only fact of payment. 

^ The writing itself need not show that the payment 
IS made in pan payment of the principal. It is the 
fact of the payment which should appea? in the hand- 
writing of the person making the same. 50 Ind Cal 
941=43 All. 2 iG=A.I.R. 1921 All. 335. ° 

S. 20- - Part-paymeat of principal— Need not bo 

^tated as such. 

A parl.payment of prii.tipal, appearing in the hand- 
writing of the person making it is not required to be 
expressly slaKxl as being .such. 18 A. L.J. 1131=1^0 Ind 
Cas. qjl. •JJ ^ 

8* Interest as such*’* 

fEd. Note. — 1 he following <lccj$ions arc under the 
section a.> ii stfM>d prior to hs amendment by Act i6 
of 1942, wh<“n imcrcsi should have been paid “ as such’* 
to s.Tvc limitation.] 


S* 20— Payment by debtor who is agriculturist 

within Dekkiian Agrimlturisls’ Relief Act on dale of 
payment is p.ivment of interest as such within S. 20. 
A.I.R. igit Bom. 37=*4*> Bom. L.R. 1014 = 215 Ind. 
Cas. 12. 

-S* 20 — Debtor agrirulturist under Dekkhan Agri- 


culturi.sts’ Relief Act— Payment by him must be taken 
towards interest as such and henre is good payment under 
S. 20. 45 Bom. L.R. i 78*A.I.R. 1943 liom. 115 -206 
Ind. Ca.s. 390. 



It U lufEcicnt to give a freth lUrting point in the 


— S* 20—** Interest as sneh Endorsement 
merely recording payment — Absence of evidence 
to show whether payment was towards interest— 
Allegation in plaint stating payment towards 
Interest — Absence of denial — Effect* 

It is not nerwary for purposes of S. 20, Limitation 
Act, that an endorsement of payment on a promissory 
note shall itself show that the payment was towards 
interest as such. This can be established by external 
evidence, so that even when the endunctnent is in blank, 
it may be shown that the payment was towards interest 
as such. In the absence of cvidaice on the point cither 
way, the plaintiff would sucrerdon the pleadings or not 
at all. Where it is clearly awrted in the plaint, that a 
payment endorsed by the debtor was towards inlercit, 
and that ascertain is not denied by the debtor in his 
written statement, S* 20, can be applied and plaintjfT 
would succeed, in view of O. 8, R. 5, C.P. Code. 228 
Ind. Cas. 231*12 Cut.L.T. 80*13 i6t*A,I.R. 

1947 Pat. 275. 
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S* 20- Amoant not paid towards interest as 
soch — Creditor not appropriating it towards 
prmcipal* 

In case of an ope n |)ayineiit, ii ran be troaied to have 
been paid townreis inirrcst only iffrom the circum- 
stances it ran l)c fouiKl as a fact tliat it ha.^ been paid 
to\\^r<is interest "as sudi". It cannot be ireaKid as 
paid towards the priiKipal unless within the pcrifxl of 
hnhtatinn the creditor has done something which treats 
the payment as made on account of principal. If there- 
fore it is founfj that the amount was not paid towards 
interest as ^uch, and the creditor has not appropriated 
11 towards ilic principal within the period of limitation 
he ranrn)i take a<{vantagc of any part of the provisions 
of S. 20 of the Limitation Act. 12 B.R. 457=224 Ind. 

P.W.N. 349=A.I.R. 19.^6 Pat. 404= 

27 I L. 1 . 464. 

hand-noto, held not 
eolTicient to hold that there was any payment of 
interest as such. 

W here there waj merely a brief endorsement on the 
hand-note in these words : “26th December, 1937— 
Rs. 4 and tliis endorsement bore the tlmmb impre.ssion 
of one of the debtors ; 

lielj, that upon such an endorsement, it could not b® 
held tliat there was any payment of interest “ as such ” 
04 ^t. 96=A.I.R. 1945 Pat. 271 = 11 B.R, 491=26 
P.L.T. 173 = 220 Ind. Cas. 255. 

-S. 20 — Payment without specification is not payment 
ol interest as .such. A.I.R. 194.^ Lah. 88 = 45 P.L.R. 
4°7’=1'L.R. (1944) Lah- 528 = 213 Ind. Cas. 253. 

^ S. tto — A payment made towards principal and 
interest where both arc due and tlic amount paid docs 
not «cccd the one or the otlier, without the debtor 
specifying what part of it was to go towards principal 
*md what part toward-s interest, is no more than an 
open payment ” and cannot be regarded as a payment 
towards interest as such within the meaning of S. 20 
and cannot operate to save limitation. A.I.R. 1044. 

Mad. 39« = i944 M.W.N. 254=57 M.L.W. 280 = 
(«944> « M.L.J. 347. 

S. 20 — Where it is not clear whether the creditor 
even appropriated the payments on account specifically 
towards citlicr principal or interest and it is clear that they 
were never paid towards principal and were never paid 
towards interest as such, the payments do not prevent the 
running of the time against the creditor. A.I.R. 1042 
Pat. 395=24 P.L.T. 21=8 C.L.T. 1=8 IJ.R. 665=2^ 
Ind. Cas. 306. 

-S. 20 General er open payment and payment 
towards principaL interest and costs distinction. 

The difTerence between what is called a general or an 
open payment and payment towards principal, interest 
and costs is no doubt rather fine, but lies in the fact that 
urUike the former, the latter negatives the possibilitity 
wat there was no intention of appropiiation as between 
Interest and principal. A payment by the mortgagor 
towards the principal, interest and cosu of the decree so 

as the interest is concerned amounts to a payment 
or mtcr«t as such and would attract the provisions of 
5. 20 Limitation Act. 23 P.L.T. 328=A.I.R. 1942 
Pat. 363 = 21 Pat. 330=8 B.R. 839=202 Ind. Cas. 54. 

S. 20 ^Amount not paid as Interest as such. 

Section 20, Limitation Act must be construed carefully 
according to its terms, and effect must be given to the 
^nsidcration tliat in oricr to give a fresh period of 
iimiution, interest must^ paid as such though there is 
^ similar requirement in the ease of a part payment 
« principal. It is not reasonable as a matter of cons- 
truction of a statute to suggest that the words " as such ” 

be ignored ; or that their meaning has changed ; 
<^tMt they can be given their meaning but only as 
*«gard8 payments made before 1st January, 1928. 


By the amendment of S. 20 the intention of the debtor 
is not made the sole test whether a payment was made 
towards the principal of the debt. Appropriation by the 
creditor can have effect under the section as it now stands 
and ihc character of the payment need not necessarily 
be dcierminecl at the time when the payment is made. 
A.I.R. 1940 P.C. 63 = 1940 O.W.N. 315=6 B.R. 535= 
42 P.L.R. 328 = 1. L.R, (1940) Kar. (P.C.) 134 Sup.= 
71 C.L.J, 444=(i94o) M.W.N. 620=42 Bom.L.R. 
64 o=(i94o) A.L.J. 639=1. L.R. (1940) L^. 470=1940 

578={»94 o) * M.L.J. 895=44 
C.W.N. 625=22 P.L.T. 425=7 C.L.T. 1 =67 I.A. 
160=187 Ind. Cas. 233 (P.C.). 

S. 20 — In order to save limitation, the paymen* 

must either be towards principal and appropriated as 
such or must be towards interest. If the person who 
pays docs not specify whether the payment is towards 
principal or interest, limitation will not be saved unless 
possibly the payment is set off against the principal from 
the very beginning. Where the payment was not towards 
interest as .such, it dors not follow that the payment was 
towards principal. A.I.R. 1940 All. 338 = (i940) A.L.J. 
332 = 1940 A.W.R. 257 = 189 Ind. Cas. 686. 

' S. 20 (As amended in 1927) — Payment argued 
not to be towards interest as such — Whether must 
be towards principal. 

The provisions of S. 20, when they speak of paymen^ 
of interest or principal, refer to the intention of th^ 
debtor in making the payment ; payment of intcrcs^ 
means that the debtor intended to pay towards intemt i 
payment of principal means that the debtor intended to 
pay towards the principal. When the debtor makes 
a payment, he must intend to pay either towards interest 
or towards principal ; he must have one or other of these 
two intentions. Consequently, if the argument be that 
the sum was not paid towards interest as such, tlicn it 
must have been paid towards principal, ^d thcrclore 
the endorsement brings the payment within the scope 
of the section. A.I.R. 1938 Rang. 280=1939 
591 = 176 Ind. Cas. 865. . 

— ...^r r%C inlrrest wblCO 


-- — Record of the payment of inlercst 
was made after the expiry of limitation was made on tn 
suit promissory note. The words used were^^ 
ten rupees towards the debt in this pro-note • ^ 
payee did not even say “ my debt ” or “ what I I® 
under the pronotc 

Held, that the mere expression " debt in this 
did not amount to fresh promise. A.I.R. 193 ® " 
683=(i 938) M.W.N. 513=47 M.L.W. 726‘=i77 
Cas. 759. 


-b. 2 


Per Mackney, J., In order of 

No doubt when any payment has to be proved, 
must be established whether the payment was a 
of interest as such or a payment of part principal, 
it is not necessary that it should be shown that . 
the payment was made, there was an express 
on the part of the person making the payment thajjt 
a payment of interest before the Court can regard it 
such. The payment need not be expressly r .» 
be a payment of interest, it is sufficient to show that in* 
the payment was a payment of interest. Where, uic^ 
fore, circumstances (such as the amoxint paid 
very much less than the amount of interest due) 
that the payment was a payment of interest, it 
taken to be such. A.I.R. 1938 Rang. 401=193® R*®®* 
L.R. 594=178 Ind. Cas. 869. ^ 

S. 20 (As amended in 1927) — ‘‘As , ra 

Significance of, in respset of payments made beao*- 
and after ist Janaary, 1928. 

As to payments made before ist January, *9 ®®» * 
words “ as such ” have some significance because too' 
serve to make it clear that in the ease' of a payment towar» 
mterest which is not required to be evidenced by wnt^ 
it should be clear that the payment was in fact 


1013 


LIMITATION ACT (1908). S. 20 — 8. Interest as such. 


interest and not left as a matter oi'doubt. As to payments 
made after ist January, 1928, they are now placed 
on an equality. Therefore, the words “ as such are 
material when the Court has to consider a payment 
made before ist Januar>% *9^8, but they have no signifi* 
cance after the date mentioned. i6 Pat. 294=18 P.L.T. 
563=A.I.R. 1938 Pat. 183=3 C.L.T. 33-174 Ind. Cas. 
1005. 

S* 20 — Under S. 20, if the creditor is to rely upon a 

payment of interest, it most be a payment of interest as 
such, but as regards a payment towards principal, no 
such specification is necessary. 18 P.L.T. 309=16 
Pat. 27 = A,I.R. 1937 Pat. 410=3 B.R. 669=170 Ind. 
Cas. 130. 

S. 20 — Creditor appropriating payment towards 


interest* 

If (he payment is not payment of interest within S. 2^ 
it cannot be said that it must of necessity be pa>'mcni 
of principal and so fall under the second branch of the 
section. That is attractive but unsound. For, if the 
payments have Ijeen actually appr<jpriaicd to interest, 
then, in fact, (here has been no pari payment of principal, 
A.I.R. 1935 Rang. 473= 160 Ind. Cas. 31 {. 

S* 20 (As amended by Act i of 1927) — ‘ Paid 

as such/ meaning of* 

Per Sulaimany C.J. — The Legislature must be deemed 
to have been aware nf the importance atiache<l to ih<^ 
words paid as such in the first paragraph in S. 20 
and its deliberate act in not deleting those words shouhl 
naturally be interpreted as implying that the interpret 
tation put upon those words has hern accepted by the 
Legislature and adhered (0. A.I.R. 1935 All. 946 = 
(* 93 r 0 A.LJ. 1029=1935 A.W.R. 1155 = 58 A. 261 = 
159 Ind. Cas. 387 (F.IL). 

* — S* 2<H-Circiim6tant{al inference, that payment 
was towards interest *as such’ — Value of. 

llic fact that there are arrears of interest owing at the 
date of payment more than sufllcicnt to alisorb the 
payment it.velf is one of those circumstances uhirh, 
together with other circumstances, may Icgiiiniatcly be 
taken into account in cortsidering v. I.ctlier there is an 
intention to pay interest “ as such Hut this reasoning 
should not be stretched further as it ignores the question 
of intention, innsinut h a.s it may l>e nonetheless p<issiblc 
to have an “indiscriminate’* payment wlicre tlvTC arc 
srrrars of intert'st as in a case where there arc not. A.I.R, 
1935 Kang. 473= 160 Ind. Cas. 314. 

S« Where payments made by the defendan s 
have not l^ren proved 10 be made as interest, S. 20 doe. 
not apply to save the suit from bar of limitation. A.I.R 
1934 Pat. 244 = 146 ln<l. Cas. 1033. 

S* 20 — Meaning of. 

Unless interest is received as such S. 20 cannot extend 
the period of limitation. Hence, where a father and 
his daughter are co-mortgagees, the mere fact that the 
father had maintained the davightcr out of the income 
of the mortgaged property cannot amount to a receipt 
of rent by the daughter so as (o extend the period of 
limitation for a suit by her for her share of the inorigagc 
money. (1934) M.W.N. 929*4^ M.L.W. 595=A.I.R. 
1934 Mad. 656=153 Ind. Cas. 462. 

8* CO — Money paid on general account — Not 

paid for intoreet. 

If money is paid on a general account without * 
definite appropriation on the part of the debtor, no par^ 
of the money can be said to have been paid for intcresl 
“as such.” A.I.R. 1929 Oudh 479, Foil. 7 O.W.N- 
420= A.I.R. 1930 Oudh 287. 

■ 8. ao^-Credit of latoreet la defendant*! accouac 

— Payaseae of iateraas, ^fhmt aaiouaU to. 

A mere credit of intcresl entered in the accounts of th^ 
ddeodant is not enough to save limitation under S. 20. 
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But in c^es where both parties agree to wirnr out the 
pr^ious balance and add the amount nf interims! to the 
principal so as to make it a new debt due, such an art 
may amount to payment of interest within the rnranine 
Krw But such addition of interest to pvinc ij)at must 

SL. of an agreement between the parties on the 

68 =^ 5 ^^^^^^ ^934 Nag. 2.9=17 N.L.J. 

appropriation towards 
“W balance and adding 

In eases where both parties agree to wipe out the 
previous balance and adci the amount of mterest to 

conceded that such an act may amount to pavmcnt 
of interest within the meaning of S. ao. But such ad'diUon 
ofintercsi to principal must be the residt of an agreement 
between the parties on the date of such payK 

debtor by himself goes on 
adding interest to principal in his own books, even the 

^me may be m pursuance of an agreement originally 

dlrl be each time this is 

done a fresh payment to the creditor so as to extend 

l^hr peiiod of limitation under S. 20. laa Ind Cas 

820=1930 AX.J.552=A.1.R. .930 All. 467^ *• 

prinfipaT of mterest— Interest added to 

i" both of plaintiff and defendant* 

interest due upto 23th October was calculated and 
added to the principal, thus wiping out the debt on 
account of interest il is a payment of interest which saves 
hmiiaiH.n under S. 70 of the Limitation Act 24 B 

493=29 M- 234. Foil. fi9i5) M.W.N. 755 = 30 Ind! 

Las. 777. 

S. 30 --Paymeiit of mterest —Addition of ante- 

rest to principal. 

The atldiiion of interest due to ihc principal amount 
by consent rtf the debtor, is payment of interest wiiliio 
the mear.iiig of S. 20. 13 Boin.L.R. 482=11 Ind. Cas. 

552 - 

S. 20- Payment on general acconnt— Not pay- 
ment for interest Ordinary law of appropriation 
does not apply. 

Thf rule cna<iefl in S. 20 is wholly independent from 
the rule that in abM nie of defined appropriation money 
received in respect of a debt sliould be at first applied 
in payment of interest aiul then in payment of the capital. 
Payment ol interest must be made “ as such “ and money 
paid on a general arcounl without a rlclincd appropria* 
tion on the part of the debtor rannot be held to have 
been pai<l for interest “ as such 120 Ind. Cas. O25 
= 6 O.W.N. 776 = A.I.R. 1929 Oudh 479. 

S. 20— Intention of payment towards Interest — 

Proof neccftsary. 

'Ilic payment made by the debtor must have bcc^ 
made with the intention that it should he paid toward* 
interest and there should he something to indicate iha^ 
intention. 'Ph^Te must be a definite spixification by the 
debtor, since appropriation by the creditor is not such an 
indication. 31 All. 495 and A.I.R. 1926 Bom. 423, 
Foil. 117 Ind. Cas. 790 = A.I.R. 1929 Mad. 81 1. 

■ S. “ Aa such.” 

The words “ as such “ in S. 20 must mean that there 
must be at the time of payment some mention that the 
payment it wholly or partly for interest. 96 Ind. Cat. 
311=28 Bom.L.R. 569 = A.I.R. 1926 Bom. 423. 

S. so — Terms of mortgage and conduct of 

partlee — Inference may be drawn* 

The terms of the mortgage and the appropriation ol 
payment to interest by the creditor, ax^ the conduce. 
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of the parties migiit be taken into account so a.s to raise 
the inference that payment svas made as such, that is to 
say, as interest. 31 A!l. 283, Folk 03 Ind, Cas, 

AJ.R. 192G All, 329. 

S. 20— Payment mu^t expressly be toward^ 

nterest— General law docs not apply* 

Under S. 20 payment towards interest must expressly 
be tinvards interest. It lias nothing to do with the 
general right of the creditor to appropriate money either 
toward.s interest or towards principal. 87 Ind. Cas. 
746:^A.I.R. 1925 Cal. 1030. 

— S* 20— Intention to pay for interest — Proof 
&Mosdary — Fact that interest was duo — Not soffi- 
cient indication of intention» 

In order to have extension of limitation under S. 10 
thcfT must be something to indicate that the debtor 
madr the payment with the intention that it should 
be taken in reduction or satisfaction of interest due and 
mere appropriation of the pa>Tnent by the creditor 
to interest is not such an indication. The mere fact 
that the interest was due at the date of payment is not 
juffirieni indication of the intention of the debtor. Such 
an indiration might be found in the fact that the amount 
paid and the amount due for interest was exactly the 
tamo. 59 Ind. Cas. 709=sA.I.R. 1921 Nag. 94. 

S* 20— Payment of interest — Payment by debtor 
without directions as to its appropriation— Effect 
of* 

Where a payment made with the knowledge that it 
would^ be appropriate to interest was made with the 
inttmtion that it should he so appropriaied, it gave a 
fre.m starting point of limitation within S. 20 of the 
Lim;faijon Act. 46 Ind. Cas. 53 (Cal.). 

*"S* 20— Payment of interest — Interest as such. 

^ To bring a case within S. 20 of the Limitation Act 
11 jS not essential that the debtor should on the occasion 
of every payment, state explicitly that the payment is 
made on account of interest as such. It is enough if 
circumstances exist which make the conclusion inesdtable 
that the payment must have been made for interest. 9 

Bom.L.R. 1329=31 A. 285. Foil. 27 C.L.J. 141® 
43 Ind. Cas. 812. / j t 

~ S. 20 and Art* 85 — Payment of iatereet — Proof 

The defendant borrowed a sum in 1909 and further 
jtiims In fgio. He paid certain amount in instalments- 
llie plaintiff settled the accounts and carried the balance 
^rward. Last in.stalmcnt was paid in 1912. The suit 
by the plaintiff in 1913 for the balance is barred as it 
was not a mutual account under Art. 85 and the payments 
by defendants were neither in his handwriting nor 
for interest. 39 All. 33 = 14 A.L.J. 949*35 Ind. Cas. 
199. • 

ao— Payment not expressly desc rlbed — 
Whether towards interest or towards principal* 

.•n expressly made as towards interest 

be considered as payment towards principal under 

567*22 C.W*N. 190*33 Ind* 

Uas. 638. 

"7 — Payment of interest — General balance 

of accounts — Payments not escpressly made tosvards 
interest — Effect* 

Payments made in reduction of a general balance 
of account but without intimating that it is to be appro* 
priated towards interest are not payments towards 
interest and do not save limitation. 9 P.W.R. 1Q16* 
68 P*L,R. 1916*31 Ind. Cas. 782* 

“ S. 20— Payment of interest — Intention* 

Payment towar<^ interest must be payment of interest 
as such to save limitation under S. 20 of the Act and there 
ttust M something to indicate an intention to that effect. 
(*915) II U.B.R, 60*31 Ind* Cas. loi. 


S. 20 — Payment of interest— As suclu 

Under S. 20 the payment of interest must have been 
made as such eiihcr l3y express declaration, or under 
circumstances from which such an intention on the part 
of the debtor may be inferred. 10 C.W.N. 237*30 
Ind. Cas. 857. 

• — S- 20, Cl* fi) — Payment of interest — ^Payment 
in reduction of general balance of accoont — limb 
tation, if saved* 

A payment by a debtor in reduction of the general 
balance of account against him without any intlinatioQ 
that it is towards interest due, is not to be treated as 
pa>'mcnt for interest as such as to save limitation under 
Cl. (1) of S. 20 of the Act. 3 B. 198, 35 C. 813, Foil. 
7 Ind. Cas. 7 (Cal.). 

■ S* 20— Indefinite payment of principal and' 
interest* 

Whore it is uncertain as to how much is paid fo| 
principal and interest, the payment is payment of intetes 
as contemplated by S. 20. 6 Ind. Gas. 16 (Cal.K 

S* 20— Account books — Balance struck— In* 

terest — Acknowledgment. 

An entry in creditor*! book of a balance due forpriarlpal 
and interest, or even a verbal avsent to such balance 
cannot be treated as a payment of interest as such 
purposes of S. 20. iqo6 A.W.N. 212*3 AXJ- 5 ^^ 
28 A. 718. 

S* 20— Payment — Appropriation— Proof— 

sumptioQ* 

Where j'aymcnts arc made towards the satisfaction 
of a debt and there is nothing to show whether mey 
are made in respect of principal, or interest, or do 
or indehniicly on general account, they^ cannot 
to extend the time, under S. 20 unless it is clearly « • 
blished in some way that payments were made on acco 
of interest as such. (1903) 5 Bom.L.R. 35 ^* 

S* 20— Payment of interest as such Paynaen 

towards principal and Interest* 

A payment expressed to be for principal and intere ^ 
due without specifying the amount paid ^ 

payment of interest as such within S. 20 and will funus® 
fresh starting point. (1902) 4 Bom.L.R. 231* 

S. 20— ‘ Interest / payment of — Enjoy*®* 

of land in lieo of interest*— ^ 

Payment of interest in order to save lioiiution n 
not be in money, but it must be of a nature that 
be an answ'cr in a suit brought hy the creditor 



enjoyment of the produce by the plaintiff is * 

ofinterest within the meaning of S. 20. (19^5)*®^' 
99*29 M. 234. Abo (1900) 13 M.L.J. 83. 

[This view has been escpressly affbmed "7 
the Legislature, vide 8ab«S* (2)— Ed.]* 

— S. 20— Whole amount paid— Intereot 

Where the amount paid was the whole _ 
which was due, both principal and interest. In* 
siblc to draw any other inference than that a part oi 
sum was paid as interest. 93 Ind. Cas. a95“A. • 
1936 All. 329. 

S. so — ^The payment ofinterest saves 

though a part of the principal is paid at the 
74 Ind. Cas. 777«=i923 M.W.N. 564=*A.I.R- * 9*4 
* 23 - 

S. 90 — Payment of iatcreet — 

^Intereat — Payment of. 

** Interest *’ in S. 20 of the Act means iotcrert 
part of the interest due. 35 AH. 378—11 A.L.J* 47 / 
80 Ind. Cas. 258. 
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'Payment of interest — More one 


-S* so 
debt due* 

Where there is more than one debt, and a payment 
was made without specification such payment can sav^ 
all the debts from limitation, where the attendant cir 
cumstances arc such that the amount paid by way of 
interests was sufficient to pay up in full all the interests, 
due, er.ccpt one, and when the balance of the amount 
paid as interest partially discharged the last interest due. 
j3 C.L.J, 139*^3 Ifid. Cas. 8i, 

Set also Note 81 

9. Mode of payment* 

~S. so— Payment made in kind — Agreement to 
pay in kind to be proved. 

Although payment within S. 20 need not be in ca>h 
currency, >ct if it Is to be in kind the parly alleging 
that the payment w'as jnadc must prove that there was 
an agreement between the parties that the payment 
should be made in that particular manner. 96 Ind. Cas. 
474=^45 C.L.J. 119*30 C.W.N. Ji8;} = A.I.R. 1926 
Cdi. 1042, 

— S. so and Art. 97 — Mode of payment — Rents 
and profits — Suit for recovery of debt on dispossess 
sion, 

A suit by the plalntifT for a debt for the interest of 
which, he was put in possession of land by the cli fendanis 
is governed by Art. 97 of the Act and the taking of the 
profits by the plaintiff amounted 10 payment of interest 
under S. 20 of the Act. 7 L.B.R. 138 = 25 Ind. Cas. 933 


S. so — Mode of Payment — Payment by labour — 

Whether saves Limitation* 

If W'iihin three years before the suit, the servant had 
paid interest through his labour, a suit to recover balance 
of wages advanced is not barred under S* 20. 28 M. 234 
I-oll. 3 L.W. 5[,2 = 35 Ind. Cas. 480. 

S. 20 — Mode of payment — Rendering service — 

Whether equivalent to payment of interest. 

In a suit against a servant for balance of advance 
of wages, his continuance in service w ithin thn e years 
before suit was held equivalent to payment of interest ** 
and so Saved limitation. 33 Ind. Cas. J34 (Mad.)* 

*S. 20 — Mode of payment — Cash* 


It is not necessary that payment of debt should he 
acltially made in mone^'. Any arrangement by which 
a discharge is efTected has the same cfTcct. l Fat* L.J. 
472 (Note) =36 Ind. Cas. 77. 

to* Mortgagee in possession — Sub*S. (2). 

— S* 20 (2) — Scope and applicability — Conditions 
to bo satisfied— Subsequent usufructuary mort* 
ngee subrogated to rights of first mortgagee — 
Receipt of produce — If payment saving Un^taiion 
for suit to enforce first mortgage — Suit by subro* 
gee Starting point for lixtiitation* 

Where a person becomes subrogated to their right^ 
of the mortgagee by redeeming a mortgage, he is in pre* 
ctsely the tame position at the mortgagee and must, 
therrfofc, bring his suit for recovery of the amount 
paid by him within twelve years of the original mortgage* 

Where a mortgage has been discharged by the execution 
of a subsequent usufructuary mortgagee and the usufruc* 
tuary mortgagee has been subrogated to the rights under 
the (int mortgage, the receipt of produce by the usufruc- 
tuary mortgagee when the rights under the first mortgage 
were lubiisltng would directly come under the provisions 
of clause (2) of S. 20 of the Limitation Act and should 
be deemed to be a payment for the purpose ofsub-S* (1) 
of S. 20. To get the beneht of clause {2) of S. 20 only 
two conditiiins need be satisfied. One is that the person 
^receiving the rents or prtxiuce mutt be a nvirigag(*e, and 
the other is that be should be to the posaeaiion of the land. 


The intention of the mortgagee isi rrclevant for tlie app!|. 

S W M 20 of the Liniitaiion Aci. i.j.io 

M.W.N. 792 = («94») 2 M.L.J. 829. 

a^imple mortgage—Subsequent usufruc 
“ discharge of-Enjoyment of 

A executed successive morteaees to /? anri r 

... sue f.,r .he aml.5,. .„H “cov"' ^ same ‘^r^rhe 
propcnics comprised in the f.«i 

^.sscs.ion, B sued to cnlbrcc his first mort|^e C ^ho had 

ri^n " som'eTems ‘Ssu-d 

usitac’.ua^' l'r.;lTdl3' nl ».« 

on„..„.^duo uS' “ .'t;';!' 

Cas. 670=4, All. 43u=a5 A.L.J. 353-A.!.R. Iga, Au! 
’o°r 

second mortgagee and the®oLier“^f 

of redemption — Not identical 

the first suit to which ^ 1^*!“*** 

of redemption alone is a party. ” ^ equity 

On 24th March, 1908, A executed for himself and a 
guardian of his then minor sons B and Ca dre.l ofmort- 
gage lor Rs. 9.500 in lavour of D mosily f«r ihc discharge 
of antecedent d. bt.s which he had incurred. The m« ri! 
gage was 10 I, c repaid in 12 annual instalments and it wa, 
provided that if default was commiiicd in respect of 
Ihc firsi, second and third insialmtni.s consixutivrly 
the entire amount of pnnri^pal and interest should then 
become payable. In 1918 a receiver appointed in 
another suit gave three mortgages over the same pro. 
perils in favour ol X. In 1919 the equity cf redemption 
was brought lo sale in execution of a money decree 
against A and Ins sons B and C and was purchased by 
7. A and 1. is sons having chfaulicd in the payment of the 
fiisi three instalments due under the mortgage, thiir 
fn..rigag<-e D filed a suit in 1921 to recover the’ entire 
amount of principal and inieresl due under it implead- 
ing A and his sous and T. hut X who had obtained in 
i9tR llie three mortgages from the rereiver was not 
made a party to the suit. On Ctli February, 1922, T 
executed a .sale-deed conveying his equity of redcmpi’ion 
in the hypoiheca to D and both of them filed a razinama 
in the Court. The subsequent mortgages of 191H were 
referred to and it was provided that the vendee sliouid 
retain the benefit of the first mortgage as against the 
suKicquent mortgagee. The suit on the first mortgage 
w.-u dismis.sed on 8th February, 1922. X filed a suit in 
1930 on the f.KO of his three mortgages of 1918, implead- 
ing among.si other T, A and his sons and E the son of D 
who had died in 1929. By tiic lime X's suit came on 
for hearing the sale to Y was held to be one brought 
about in furtherance of a scheme to defraud the crediiori 
of A, B and C. In tl»e judgment in that suit it was recited 
that the sale to Y was invalid and E made no attempt 
U) prove the sale <0 his father, 'llie priority of E't 
mortgage was conceded and it was pro/ided in the decree 
that the hypothecated properties should be sold “ subject 
to the priiir mortgage ol Eof 1908 In the sale prmla- 
mation it was mentioned that the “mortgage was exe- 
cuted fraudulently and without a>nsideraiion.’’ X tl;o 
dexrer-holder himself purchased the hypothcca in Ciourl 
auction and in the laJc certificate it was ajain mentioned 
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that the sale was subject to the mortgage of 1908 and 
he applied for possession under O. 2t, R. 95, C.P. Code. 
Meanwhile £ was adjudicated insolvent in 1934, and 
the Official Receiver in whom the insolvent’s estate was 
vested and who had not been impleaded in the appH> 
caiion under O. ai, R. 95, succeeded in obtaining pos- 
session in fasli 1344 (1934-35;. proceedings in the 

insolvency culminated in an appeal in which it was 
held that the receiver could only sell the right of the 
insolvent in the mortgage of igoO, but coulcl not resist 
the application for delivery made by X. X accordingly 
obtained p<)S'>es>ion of the properties in fasli 1343 (1935* 
36). I he Official Receiver sold the insolvent’s rights 
in that mortgage to A/ on 8lh January’, 1942 and the 
shares of ilic insolvent’s sons were also sold by them to 
A/ on 21st September, 19.12. Af filed a suit on 3rd 
March, 194^, on fool of the mortgage of igo8. X con- 
t^ied the .suit on the ground of limitation. In the 
circumstances, 

Hijil, (i) X had nothing whatever to do with the 
providing of the satisfaction of the mortgage by the sale 
by T to D on 6ih February, 1942, and no fresh cause o f 
action accrued on the annulment of that sale. Neither 
the predecessors in tiile of M, nor X were parlies to the 
proceedings in which the sale to T was set aside and even 
if that sale stood a suit had to be filed for working out the 
extinguishment of ilie puisne mortgage. 

The decree in X's suit of 1930, .cannot he construed 
as crcaiing a new right in favour of M's predecessors in 
title or as affording a fresh cause of action. 

But as D look possession of the mortgaged properties 
on 6ih February, 1922, and continued to be in possession 
till his death in 192, when the properties passed into 
the liands of his son £, who retained possession till Decem- 
ber, 1931, when the receiver in a partition suit between 
him and his sens took possession of all their properties 
and continued to be in possc’ision till about the middle 
• 934 » ^bc CfHcial Receiver in the insolvency of 
F. took poisiasion in 1934-1935, till A” went into possession, 
^bc Limitation Act applied and the suit was 

within time. 

Though the sale to be invalid the receipt of rents 
by the vendee must be deemed to be possession in thicr 
capacity as mortgagees and the receipt of rents is tant- 
amount to payment within the meaning of S. 20 (2) 
ol the Limitation Act. 

(2) The rights of a second mortgagee or a purchase^ 
of the equity of redemption who is left out of a mortgage 
imi filed by the first mortgagee remain altogether un- 
atfccted by such suit and by the sale in execution of the 
decree therein. A second suit by the first mortgagees 
impleading the second mortgagee and the owner of the 
eciuily of redemption is not so identical in its nature 
with the first suit to which the owner of the equity of 
redemption alone was a party as to come within the 
mischief of O. 23, R. i, sub-R. (3) of the Code of Civil 
*^*^*^^*^*^‘ • * ‘"‘Sbls of parties who were not imple- 
aded remain unimpaired, it is a necessary corollary 
and consequence that the rights of the persons who failed 
to implead them should remain unimpaired too. 60 
L.W. 382 = 1947 M.W.N. 434=A.I.R. 1948 Mad. 105= 
(1947) 1 M.L.J. 373. 

■ S. 20— Under invalid contract of sale. 

Where a mortgagee enters into possession of the mort- 
gaged property under an invalid contract of sale, he must 
be deemed to be in possession within the meaning of 
S. 20 (2). The fact that his sale proved to be inv^id 
cannot vitiate his title as mortgagee and the rents and 
profits which he received must be deemed to have been 
received by him as tlie mortgagee. A.l.R. 1941 Mad. 
475=LL.R. (1941) Mad. 739=(i94i) i M.L.J. 388= 

53 M.L.W. 348=1941 M.W.N. 2^=199 Ind. Cas. 
710. 


Overmling A.l.R. 1937 Mad. 642=172 Ind. Css. 
576. 

Reversing A.l.R, 1940 Mad. 461 =(1940) 1 M.L.J* 
134=192 Ind. Cas. 8j. 

S. ao (a) — ^Applicability — Person found to 

be in possession under a void mortg^e bat in 
receipt of rents of the property. 

S. 20 (2) of the Limitation Act applies only in the case 
of profits received by a mortgagee in possession. Hence 
when a person is in possession under an alleged mortgage 
which was void the receipt of rent by him in respect 
of that property cannot have the effect of extending the 
time in his case by invoking the benefit of S. 20 (2). 
(1946) O.A. (C.C.) 228=1946 A.W.R. (C.C.) 228= 
1946 O.W.N. 34I=A.I.R. >947 Oudh 91=227 Ind. Cas. 
577 - 

S. 20— Mode of payment — Produce — Land held 

under mortgage, not registered — Receipt of pro* 
duce, payment of interest. 

Receipt of produce of land held under an unregistered 
mortgage though registration is required in law, caiuiot 
be deemed to be a payment of interest under S. 20 of the 
Limitation Act. 9 N.L.R. 140 = 21 Ind. Cas. 281. 

S. 20— Continuing in possession even after 

decree. 

A usufructuary mortgagee goes into possession undw 
the contract of mortgage and where he continues m 
piosscssion even after decree, the decree does_ not change 
the character of liis possession. His possession is in no 
way dependent on the dcciee. He wa> in possession jus- 
mortgagee before the decree and he continues in poss»i*>o 
futr-mortgagee. Conscqucnily, receipts by him of inr 
profits must be treated under S. 20 (2), Limitation M 
as receipts by mortgagee. 54 McL.W. 124— A.l.R* 
1941 Mad. 737 = 1. L.R. {1941) Mad. 963=(i940 * 
M.L.J. 248=1941 M.W.N. 749=200 Ind. Cas. 543 * 

Keversing A.l.R. 1941 Mad. 4o6 = (t94i) 1 M.L.J* 
116=198 Ind. Cas. 316. 

S. ao — Receipt of usufruct during possession as 

trespasser. 

The enjoyment of the usufruct of the property by the 
plaintiff year by year docs not give him a fresh st^ < 
limitation for a suit to recover the money. 

1940 Pat. 494 = 21 P.L.T. 219=19 Pat. 507=6 
446=18 7 Ind. Cas. 266. 

S. 20 (2) and Art. xi6— Mode of payOien^” 

' ' of vatao 


Trespasser in possession — Mortgage of ^ 
lands — Mortgage void on mortgagor’s 
Bombay Hereditary OHices* Act (3 of *874)> *• 5 
Mortgtsgor’s heir recovering possession ofmo^ 
g^ed property- .Suit by mortgagee to recover 
mortgage money — Limitation. 

Some vaian lands were mortgaged in 1893 by 
Vatandar with po.ssession for a peric^ of twelve 9 
a sum of Rs. a,ooo. ITie deed of mortgage provided tor 
personal liability to pay in case of any objiructioo to w 
mortgagee. The mortgagor died in 1901. The ' 
gage having thereafter become void under S. 5 ol tn 
Bombay Hereditary Offices’ Act, 1874, the roortg^^ 
son su^ to recover possession of the property and o 
tained possession in 1914. Shortly aftcnvardi on tn« 
mortgagees’ sons suing to recover the mortgage amoun 

Htld, (n) that the suit was barred by time ; (2) lb** 
covenant in the mortgage deed, provided by the pei»ow 
obligation by the mortgagor came to an end with d 
death ; that the dale of the subsequent dispo.«es$i 
or the hindrance caused to the enjoyment of the 
perty afier the death of the mortgagor had notn^ 
to do with the question of limitation, and that the uiw 
against the mortgage could not be taken to eonunco 
from the date of such hindrance ; and (3) that the ^ 
was not saved under S. 20 (2) Limitation Act, for **ter 
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the death of the mortgagor the mortgagee was only a 
trespasser not claiming a limited interest in the property 
as a mortgagee. 44 Bom. 500=22 Bom.L.R. q8s= 
57 Ind. Cas. 76. 

S. 20— Co-mortgagees — Purchase of equity of 

redemption by ono co-mortgagee. 

In law the purchase of the equity of redemption by 
one of several co-mortgagecs puts an end to the mortgage 
and possession of the properties after the date of the pur- 
chase and receipt of rent or produce of such land cannot 
be deemed to be a payment for the purposes of extending 
the period of limitation for a suit by another co-mort- 
gagor, under S. 20 (1). 40 M.L.VV. 595 = 0934) M.W.N. 
929 = A.I.R. 1934 Mad. 656=153 Ind. Cas. 462. 

S. 20 — Mortgagee not given possession. 

Where possession of the mortgaged properly was 
never given to the mortgagee by virtue of the mortgage, 
deed, realisation of rent by the mortgagee from the 
mortgagor’s tenants would not save limitation under 
S. 20. Limitation Art. A.I.R. 193^ I,ah. 741 = 144 
Ind. Cas. 644. 

S. 20 — Mortgagee in possession. 

Receipt of rent relating to portion of mortgaged 

f roperty saves limitation against entire property. iiO 
nd, Cas. 835 = 5 Luck. 53=6 O.W.N. 393 = A.I.R. 1930 
Oudh J78. 

~ S. 20 — Possession mortgage — Mortgagor in 
possession under lease — Payment by mortgagor 
of Government revenue payable by raortgaeee — 
Sufficient payment. 

In a case of a mortgage with possession where the 

f »ossfssion of the property is with the mortgagor under a 
ease by the mortgagee, payment of Government revenue 
by the mortgagor out of rent payable to the mortgagee, 
according to the terms of the deeds <>r mortgage ant! 
lease, comes within S. 20 (2) and amounts to receipt of 
rent by the landlord as mortgagee. 97 Ind. Cas. 941 = 
A.I.R. 1926 Mad. 1061=51 M.L.J. 378. 

S. 20— Receipt of rent. 

The receipt of rent mentioned in sub-S. 2 is not subject 
to the conditions mentioned in sub-S. 1. 97 Ind. Cas. 
94 i=A.1 .R. 1928 Mad. 1061=51 M.L.J. 378. | 

S. 20 — Ijara lease — Ijardar allowed to hold over 

after expiry of lease and Co receive produce in lieu 
of interest — Limitation is extended. «a'i 

Where after the expiry of an ijara lease the ijardar 
was allowed to continue in possession of the land and to 
receive the produce ofland in lieu df interest pa>ablc 
on the Z^ripffhgi and on being dispossessed from the 
land he sued to recover the \uripeshgi. 

Held, that the receipt of produce in lieu of interest 
fell within S. 20 (2) and saved limitation. 72 Ind. Cas. 
492= A.I.R. 1924 Pat. 169. 

S. 20 — Receipt of rent by mortgagee, is a pay- 
ment within Cl. (i). 

S. 20, «ub-S. (2) of the Indian Limitation Act does not 
refer expiessly to the intention of the party who receive 
the rent or produce and may well be conitrued to apply 
wherever mortgaged land is, in fact, in possessi<m of the 
mortgagee. In such an event the receipt of the rent and 
produce of the land may be deemed a payment for the 
purpose oftub-S. (1). 64 Ind. Cat. 903=33 C.L.I. «i8 = 
A.I.R. 1922 Cal. 114. 

S. so— Mortgagee's sole for money— Possession 

within 3 ysnrs of suit — Salt in timo. 

Where the mortgagee filing a suit under S. 68 of 
the T.P. Act was in potseuion of the mortgaged property 
till within 3 yean of Ute date of iu suit, S. 20 of the 
Limitation Act will apply and the suit is within time 
65 Ind. Cm. 408=8 O.L-J. 66o=A.I.R. 1922 Oudh 102 


Time mortBage,^ 

soTlne mortgage tenn but is .xtended 

Xt = Bom. L.R, 

.o=.8 

II. Payment on acemmt of money payable 

under decree— ^lauation.^ 

S. 2<h-Compromise decree in 1022— Ever, t- 
j928-Compromisc alain aJwvcd It" 

ccriihed under O. 21. R. o fo\ r P® 

made according to compromise on 15th Februm^^^oTS 
Application for execution of decree of 1000 '929— 

.3th February, .330, i, fSaSed.^^^Ai tbe'la°1 
payment in respect of first instalment anrt : . “ 

comes into play and the permd of limV 

computed .5.!. ^01,?'";^^ “U ( qRb 

t'osR'A W R Mr?," 5'>9= '938 

Ss 20 (fts Unended in 1027) ' 

by a judgment-debtor saves the cmi?c debf 

ng 8 _Pa.: , 83-4 ..R. 4^^-^ 

Ss 2< 


-Payments mad^LUbility not denied. 
Uhcrc persons who undertake to pay a decree debt 
make certain payments and do not deny their liahilft 
the payments made extend the period of Jimirat;L„ 
A.I.R. 1937 Cal. 226=172 Ind. Cast lat. 


S. 20 Certification — Payment out of Court. 

Payments coming wiihin S. 20, will entitle the dccr«. 
holder 10 a fresh period of limitation. But even in such 
caics O. I, r 4 (3), C.F. Code will apply, .E™i,r,ay, 
the drcrcc-holdir will derive no advantage from such 
payments as regards liinitaiion unless he certifies them 
to the executing Omrt. 2t Pat. 48i=A.l.R, ioa2 Pat 
7=9 B.R. 139 = 204 Ind. Ca.s. 318. 

S. 20— Docroo-holder mentioning payment by 

judgment-debtor in execution petition and pro- 
ducing receipts signed by judgment-debtor. 

Where the dccree-holih-r has mentioned three conse- 
cutive payments in his excciiiion petition and produced 
a receipt purporting to bear tlic signatures of the judg- 
ment-debtor in respect of those payiiicnl.s. all the three 
payments must be field to be duly certified, and the 
writing alleged to have been executed by the judgment- 
debtor is sufficient to save limitation according to S. 20 
of ihc Limitation Act, if it is proved to have been signed 
by him. Under such circumsiances, the dccree-lioldcr 
should be given an opportunity to prove the payments 
in question. (194^^) ‘89 Ind. Cas. 374. 

-■ S. 20— -Application for oxecution throo yoars 
after decree — Reliance on alleged payment by 
judgment-debtor— Written acknowledgment by 
judgment-debtor alleged to have been lost— No 
affidavit showing existence of alleged acknowledg- 
ment— Held that mere fact of repayment, cannot 
extend limitation. 

An execution application was hied more than three 
years after the decree on the strength of an alleged 
payment by the judgment-debtor. 'ITie application 
contained an allegation that a slip containing an acknow- 
ledgment of liability had been handed over to the decree- 
holder bul was lost. A notice of the execution was served* 
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cn the judgmcnt-debtor in which there was an intimation 
pvtn lu Uic judgmem-debtor, that the decree-holder 
had alleged certain rtpayinenis, hut tlicre was no infor- 
mation that the allegation that the slip containing the 
acknouledgmeiit was handed over to the decree-holder 

but was lost. The judgment-debtor did not appear in 
Court : ‘ ^ 

Held, that the mere fact of tiic pa^Tnent of a sum of 
money by the judgmem-debtor or its being certified 
by the dccree-liolder in Court, did not amount to any 
Hep which would e.Mend the period of limitation. The 
Court had not bclore it either any wriiien acknowledg- 
ment by the judgmcnt-dcbior or any affidavit showing 
that such a wriiien acknowledgment had existed. No 
intimation of it was given in the notice to the judgment- 
debtor. 1 he mere lact lhat he did not appear in rc$- 
pon.se to the notice did not imply that he admitted that 
the application wju in lime when, on the face ofit, it was 
barre'd by liniitatioii. Iherefore, in the absence of any 
petition or any written acknowledgment, the application 
Jilcd more than three years alter the decree was obvio- sly 
barred by lime and the Court should not' liavc is-sued 
any notice at all. .A.i.K. 1936 All. 21 =(1935) A.L.J. 

1189=^-58 A. 3i3 = >935 A.W.R. 1371^160 Ind. Cas. 
394 (f-.U.). 

■ S. 20— Uncartified payment. 

(Quaere ). — Whether an uncertified payment of a sum 
due under a decree saves limitation lor the execution 
of that decree. A.I.R. 1936 Qudh 297 = 1936 O.W.N. 
533=162 Ind. Cas. 717. 

S. ao, (as amended by Act f of 1927)— Certificate 

more than years after decree. 

Where towards a moncy-dccrcc passed on 19th Tunc, 
1927, the judgment-debtor paid on gih December, 1929, 
Ks. 83 out ol Court to the decree-holder who applied 
to certify it on i6th March, 1931, and put in an appli- 
cation to execute the decree on 24111 June, 1931 : 

Held, lhat S. 20, as amended by Act 1 of 1927, applied 
to the payment of Rs. 85 and the payment of lhat amount 
on gih December, 1929, did not keep alive the decree 
and that could not itself be regarded as a siep-in-aid 
and that the certificate which was made three years 
after the decree could not help the decrcc-holdcr. (1932) 
A.L.J. 1035— A.I.R. 1933 All. 49=143 Ind. Cas. 324. 

~ 20~“Cortscfiatioo of paa^-payment after 
capiry of time — When revives limitation. 

Mere payment by the judgment-debtor of a certain 
amount towards part satisfaction of the decree, certified 
after the period of limitation for execution, cannot 
revive fimiiatiun unless it is made towards interest as 
tuch or towards principal, and the fact of such payments, 
appears in the handwriting of the judgment-debtor. 
101 Ind. Cas. 796=A.i.R. 1927 Sind 268. 

7 ?* *? ^ ^ ** sufficient for the purposes of certifications 

Jor the decree-holder to mention payments in his appli- 
cation for execution ; there is no fixed period of time 
within which payments have to be certified by the 
judgmcni'Krcdiiois, it is payment that keeps the decree 
alive ; and it is a mistake to regard the process of certifi- 
.canon as a revival of the decree. 

Where a judgment-debtor made a part payment by a 
cheque on i8lh October, 1926, and in the subsequent 
application for execution filed on 16th October, 1929, 
the decree-holder mentioned the fact that he had received 
the part payment on i8ih October : 

Held, that the payment made on i8th October, gave 
a froh starting point of limitation under S. 20, and the 
application was not barred. A.I.R. 1931 Sind 28= 

95 S.L.R. 360=129 Ind. Cas. 909. 

* S. 20— Part payment and certification must be 

before eaecution is barred. 

Payments may be certified in the application for exe- 
•cuiion of the decree. The part payments and the certifi- 


cation must, however, be made before the application 
for execution is barred. 

Although the decree holder may either apply to certify 
payment before the execution or may do so in his appli. 
cation for execution of the decree, the provisions of S. 20 
are in no way affected. 43 C. 207 ; 46 C. 22 ; 22 C.W.N. 
325 ; 23 C.W.N. 320 ; 20 C.L.J. 131, FoH. 64 Ind. Cai. 
72=35 C.L.J. 566=26 C.W.N. 534=A.I.R. 1921 Cal. 
643, 

— — S. 20 — Certification not necessary. 

If the decree-holder, when applying for execution, 
wishes to rely upon S. 20, the fact that he has not certified 
the payment, until making this application, is no 
obstacle. 82 Ind. Cas. 743=20 M.L.W. 190=1924 
M.W.N. 674=A.I.R. 1925 Mad. 131. 

S. 20 — Part-payment entered in ozecaClofl 

petition — Limitation extended. 

If the part-payment of a decree amount is entered 
in an execution petition presented within three years 
from the date of such alleged payment, it amounw, 
if the fact of payment is proved, to a certificate of payment 
under O. 2, R. 2 and will operate to save limitation under 
S. 20 of the Limitation Act. 43 Cal. 207, Foil. 75 
Cas. i 029=A.I.R. 1924 Lah. 676. 

‘ S. 20 — Judgment-debtor. 

Per Seskagiri Aiyar, J. — Payment by or by the authori^ 
of a judgment-debtor is covered by S. 20.* ot 
Ind. Cas. 979=13 M.L.W. 37 = 1921 M.W.N. 181 = 
A.I.R. 1921 Mad. 126. 

S. 20 and Art. 182 (5) — Part-payment of 

pal portion of decretal amount — L lm itatioa 

Presb starting point. 

A decree holder gets a fresh starting point of limiwtion 
tj> execute the decree within Art. 182 (5) 
latitn Act from the date on which a portion of 
tal amount is paid by the judgment-debor. 46 Cal. 22 
45 Ind. Cas. 903. 

S. 90 — Acceptance by Decree-holder of over- 
due instalment — EHect of. ^ 

The mere acceptance by a decree-holder of ovw u 
instalments is nut of itself sufficient proof of 
his part to execute the decree for tlte w'hole ^0 
whether such an acceptance amounts to a wawer so 
extend the period of limitation is a question o 
which will not be disirubed in second appeal. 11 b. 
120=43 Ind. Cas. 324. 

- S. 90 — Parupayment of principal — ^ 
O. 9i» R. 2 — Payment made within 3 yenrs ®o 
to be recognised by Court. 

Alleged part payments made within three 
certified to the Court under O. 21, R. 2 more tha J 
years after the date of the first application extend 
limitation. 20 C.L.J. 131 l oll. 12 A.L.J. 287 “O® £? 
and 666, diss. 29 M.L.J. 66g=i8 M.L.T. 475'“! 9 > 

1 M.W.N. 127=31 Ind. Cas. 318. 

' S. 90 — Decree payable by instalments. 

The holder 6f a decree payable by insialmentt 
after applying for execution, extend the P*”®**^^ 
tation by entering the payment of interest ^ 

overdue instalments. 60 Ind. Cas. 935=14 S.L.K. *9®* 

S. 90 — Payment of intereot — ^Dobt not bearing 

interest. 

A payment by a judgment-debtor for money, _ 
no inteiest will not extend limitation unless it is m 
hand-writing though the decree-holder certified i| ^ 
execution application as payment of interest. 
holder’s application certifying payment does not att 
S. 20. 22 C.W.N. 325=35 Incf. Cas. 177. 

— — S. 90 (j) — ^Uncertified payment— If 
Umitation. 

A payment under S, 30 must be of such a nature tft** 
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it could be an aimver to a suit brought by the plaintiff 
to recover the amount 19 M. 340 ; 24 B. 496 ; 25 C. 
852, (P.C.), Foil. A payment of the' decree amount 
uncCTtihcd under O.Qi, R.2, C.P. Code before the expira- 
tion of the prescribed period as laid doum in S. 20 cannot 
be relied upon by the decree-holder to prevent an appli- 
cation for execution being time-barred. 9 S.L.R. 27=* 
30 Ind. Cas. 51 . 

S. ao — Timber sold — Part payment — Proceeds 

of salo applied in execution — No part payment 
under S. ao. 

In order that the provisions of S. 20, should apply 
infavour of the decree-holders, it is necessary that the 
fact of part payment of the principal of a debt should 
appear in the handwriting of the debtor. Where, there- 
fore, some timber was sold in <-xecution, and the proceeds 
were applied to satisfy a decree partly, 

Held that the payment was not a good payment within 
the meaning of S. 20. (1909) 6 A.L.J. 836 = 2 Ind. 

Cas. 524 = 31 A. 590. 

12. “ Period prescribed 

Ss. 20, 4 — Payment during summer vacation 

when limitation has lapsed, if could save limi- 
tation. 

•S. 4 of Limitation Act docs not extend the limitation 
period, given in the schediile, but onlv enables a suit to 
be filed, if the limitation has cxiiind during holidays, 
on the re-opcining of the Court. So a payment made 
after the expiry of limitation but during the period the 
suit could not be filed on account of the fact that courts 
were closed for summer vacation cannot save limitation. 
1946 O.W.N. 224=225 Ind. Cas. 497=19^6 A.W.R. 
(C.C.) 175 = 1946 O.A. (C.C.) I75=A.I.R. 1947 Oudh 

3 - 

S. 20 — ^'Fhc plaintiff sued on 9th Januar\-, 1939, 

to recover the money due on a bond executed <in 28(li. 
December, 1932, and repayable on 17th December, 1933 
To save limitation, he relied on two payments endorsed 
on the back of the bond, tljc first dat<-d 20th December, 
1933, and the sccoml dated ist Jamjars', 1937. On 
28th December, 1936, when the plaintiff could have 
sued, the Courts were closed and he could have filed his 
suit on 2nd January, 1937, when the Courts re-opened : 

Held, that the suit was barred by limitation as the 
payment made on ist January, 1937 was made after the 
expiration of the prescribed period. A.I.R. 1940 Nag. 
40t = i94O N.L.J. 227 = j88 Ind. Cas. 585. 

S. 20— Pro-note dated 13th September, 1927 — 

Repayment towards pro>notc on 4th October, 1930, 
the day on which tiu; Courts rc-opened after vacations — 
Suit filed on 4th October, 1933 : 

Held, that the plaintiff could not employ S. 4, Limi- 
tation Act, to extend the period of limitation prescribed 
by S. 20 and hence llie suit was time-barrcil. A.I.R. 
1939 All. 252=1939 A.W.R. 153=181 Ind. Cas. 899. 
S. ao— EadorBemeaC of payment after limita- 
tion bat during holidays of Court. 

An endorsement of payment made at the back of a 
pro-note more than three years after its execution but 
during the bolidB>-s of the Civil Courts which had begun 
prior to the completion of three years’ period docs not 

? ',vc a fresh start of limiution under S. 20 read with 
. 4. A.I.R. 1938 All. 606=1938 A.W.R. 572 = (iq'j8) 
A.L.J. ii 83 = LL.R. (1936) All. 861 = 178 Ind. Cas. 
668 . 

S. 20 — In S. 20, Limitation Act, “ period ” means a 

definite space of lime. "Prescribed for a suit" must 


......... -j 4, 

mean prctcnbcd by ihit” Act and the only place 
where a '* period ’’ in the sense of a definite space of time 
is provided for in the Act is S. 3. The time prolonged 
•under S. 4 for the Court being closed on the last day 
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of limitation is not a " period." Nor it can be described 
fore for the suit." Wliciv, \hcro- 

of Siindav, tlu- p.iyment 

^t ion Sivc fresh ;.an fur lirni- 

tosi M,L.W. 

pcrit^^llm'hed^fo expiration of the 

13. P€rson liable to pay. S« a/jo NOTE 5 

of the brothers makes a payment loward.s the decree and 
em orscs the same, that would save limitation for ^cutlon 
of the < ecrcc not only against him but against all tbf 

*4 Cut.L.T. 5 i=A,Lk .9$9 

tation agains others. «ves» ums 

Where a joii.t <lecrcc for under-proprietary rent is 
obtained by th su,)er.or proprietor agaimt a ZmhTr of 
persons, a payment toward.s the decree made by one of 

them does not save limitation against the other judgment 

debtors also .S 21 of die Limitation Act Is c.xplanatory of 
S. 19 as well as .S. 20 and does not constilulc an exception 
in the case ol Cither of these sections. 23 Luck. ,‘14 = 

AAV^, (S.T.'"'” “= 3-047 

payment by the person liable ^10 pay th5i dib!‘klf®be* * 
not the debtor, would not give fr«h^start to 
In the case of payment ofimeresf howew-r ?K ‘ 
need not be by the debtor ; it would suffice if 
liable to pay the debt makes the payment “ The 
|i.Uc .0 pay .ho deb. " mo'^rcomprohelivcf'.™" 
the debtor. A surely, for example, will be a nrrvtn 

hfw1ir„„".‘‘L''‘' “dcbwr."^ 

of" .eS bv\ro^ wll^rvoTo "of 

giving a fresh start to limitation. ‘ Person liable to pays 
^cs not nect^ardy mean the entire body of such person. 

If a person liable to pay makes payment, such payment 
will, according to S. 20 Limitation Act. be ivailable 
against another pe^n who was also liable to pay. As 
soon as payment .5 made towards a debt within the 
specified lime and by the specified persons, a fresh period 
o imitation for die dcht will commence. A.I.r! 194. 
Cal. G.i3 = 7i C.L.J. 356=197 Ind. Cas. 869. 

wording of S. 20 is quite general and 
no limited mtcrpreiat.on should be put upo^thc words 
the pt^n as used in the section. Tlie words “ the 
pr-reon liable to pay as used in the section do not mean 
that the payment mu-st be made by the sole debtor, or 
die entire body of debtors, if there arc more than one 
Evtm where a payment is made by a debtor or by one 
of the joint debtors, it comes under the provisions of S 20 
and such payment gives a fresh start of limitation, not 
only against the person making it but also against a ! his 
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co-dcbtors. A.I.R. Cal. 1^9^66 C.L.T. 104,^ 

^2 C.W.X. 182 = 176 Ind. Ca^. 191* 

S. 20“ Payment of interest by one of several 

debtors — When extends poried of limitation — 
Divisible debt consisting of distinct dobts each 
payable by re.-pcctivo obligor — Payment of interest 
by one— Limitation as against others* 

Section 20 < 1 <m n not limit the cxlciulcd iMTioci 10 th^ 
person who r< ally makes the payment. If the <l< bt 
un<* an<l inrliv pavmeni by one would interrupt 

limilaiion ai*riiiist all ihc debtors unless tliey can come 
\Nirliin the exception laid down in S. 21 (2). But if the 
debt is Mt'^cepiiblc of division and though seemingly 
one C 4 jns;>ts really of several distinct drifts, each one of 
Vtlilch is payable by one of the obligors separately and 
n<u by the rest, S. 20 would ke<*p alive that debt or 
railur the portion of ilie debt which has got to be dis- 
charged by ihc person who lias made payment of interest. 
It cannot afTcci the separate shares of the other debtors 
unless, on the principle of agency, express or implied, 
the payment can he said to be a payment, on their 
bchali also. 

WTicre a Muhammadan executed a pronoic in the 

E lainiilT's favour and on the death of the executant 
is property devolved on his widow and minor children 
and the widow paid a certain amount as interest within 
three years of the execution : 

//c/rf, that the widow inherited the ^th share of the 
husband's estate and her liablity for the debt of her 
husband was also to that extent. The pa>Tnent which 
she made was referable, thcrcfivrc, to her own debt 
which was ^ib share of tlic total debt and in respect of 
this debt only, lime could be extended under S. 20. 
Consequently, the payment of interest did extend the 
limitation only so far as the widow was concerned, but 
it did not affect the debt that was payable by the sons. 
A.I.R. 1937 Cal. 191 = 171 Ind. Cas. 712. 

— — S> 30 — ^Joint provisions — Payment by one* 

A payment by one joint promisor liable to pay the 
debt is, for the purpose of S. 20, sufficient to operate 
against all the joint debtors, for a fresh period of HmU 
tation begins, not merely in respect of the liability of the 
one who pays but in respect of the liability upon (he 
whole debt. A.I.R. 1935 Rang. 473=160 Ind. Cas. 

314- 

- - St 30 (1) — Co-debtor — Payment by one under 
instructions from the other* 

A and his son B executed a promi$sor>' note to C. 
When C pressed for payment, B told his father to get 
some money from D ana to pay the same to C, C and A 
went to D^s house. D executed a promissory note to C 
and d, made an endorsement of payment on the pro- 
missory note which had been executed by them to C : 

Heldf that under the circumstances, A was an agent 
of B in making the part payment and endorsing the 
same on the promissory note and the part payment 
saved limitation not only as against A but against B 
also. The question whether the money paid belonged 
to A or to the joint family or to B was irrelevant. (1934) 
M.W.N. i 20=A.I.R. 1934 Mad* 623=40 M.L.W* 590= 
67 M.L.J. 908 = 151 Ind. Cas. 1087. 

— -■■S* 20 — Hand-note by joint executions — Payment 
of interest by one* 

The expression ‘‘ the person liable to pay the debt ” 
is not the same thing as a person liable to pay the debt ’’ 
that is to say, where there is joint liabilit>^ Come- 
quendy, payment of interest by one of the joint execu- 
tants of a hand-note does not save limitation against the 
other. 15 P.L.T. ii3=A.I.R. 1934 Pat. 224»i5i Ind. 
CUs. 753 (2). 


S. 20— Payment by one of Judgment>dobtor9. 

A payment by one of several judgment-debtors on his 
otvn behalf and not on behalf of the others also cannot 
save a subsequent application for execution from limi- 
tation as against the other defendants under S. 20, Limi- 
tation Act. A.I.R. 1933 Mad. 674^147 Ind. Cas. 586. 

S. 20 — ^Joint debtors — Payment by one. 

A payment made by one of several joint debtors will 
not extend the period of limitation as against the other 
debtors under S. 20. A.I.R. 1932 Cal. 620=36 C.W.N. 
4^7=55 C.L.J. 347 = 59 Cal. 1128=138 Ind. Cas. 740. 

S. 20 — ^Joint debtors — Payment by one by 

authority and in presence of the other-signature 
of the other affixed — New period of limitation 
begins. 

Where two persons are liable on a debt embodied 
in a Khata and they make payments towards the satis- 
faction of the debt, then it should be absurd to suppose 
that tlic law required that it would be necessary that 
both pcrson.s should make entries in the creditor’s book. 
Where defendant No. i authorised the 2nd defend^! 
to make payments towards the reduction of the joint 
debt and signified that authorisation not only by being 
present when the payment was made but by signing 
underneath. 

Held, that clearly amounted to an acknowledgment, 
that the liability was continuing and a new period began 
against both. 74 Ind. Cas. 302=25 Bom.L.R. 354*® 
A.I.R. 1923 Bom. 369. 

$9. 20, 21 — Paxt-paymont by one of swertl 

judgment-debtors, effect of. ... 

A payment made by one of several penons 
liable under a decree othersvisc than as s^ent of bii 
judgment-debtors, cannot operate to save limitation as 
against any of the judgment-debtors other 
son making the payment. (1904) 1905 A.W.N. 

2 A.L.J. 287=27-A. 575. 

See also 1 A.L.J. 335. 

S. 20 — “ Debtor,” meaning of. 

The word ” debtor ” was intended to connote, ^ 
only the person who contracted the debt but his 
representative and in the ease of a debt charged on lan , 
the person who derived title from him ; in . 

person who can be rendered liable for the debt by 
creditor, that is, the person against whom the debt c 
be enforced. That is, the liability need not be pet*®” 
in the sense of being liable to be arrested ; it 
proprietary, that is liability arising from the P9**®*^^ 
of property. A.I.R. 1941 Mad. 6=51 M.L.W. 453 
(1940) 2 M.L.J. 726=195 Ind. Cas. 329. 

S. 20 — Payment by mortgagor 

gage debt — Effect — When starts fresh period 
limitation as against an item of the 
properties which had been alienated before 
date of such payment. 

Where a mortgagor after alienating one 
items but while still in possession of the remaining 
items of mortgaged properties makes a paymmt to 
mortgagee, a fresh period of limitation would 
favour of the mortgagee as against all items of 
properties including the one which the mortgagor 
alienated before his making the part payment. 

So long as the mortgagor has not parted ^ 

interest in the mortgaged properties and 
to be liable under the mortgage he can make a 
which will serve under S. 20 of the Limitation Act to s 
a fresh period of limitation. 60 L.W. 146= *947 
*73 (*)=A.LR. X947 Mad. 329=(i947) 1 M.L-J- 153* 

■ Ss. 20, X9 — Payment by mortgagor after ho 
parted with mortgaged property. 

A payment stands on a different footing fro*** 
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acknowledgment as regards its effect in saving rights of 
action. Section 20 docs not require, unlike S, ig, that 
interest or part of the principal should be paid by the 
party against whom the debt or legacy is claimed or by 
some person through whom he derives title or liability 
but enacts simply that a fresh period of limitation shall 
be computed where interest or part of the principal has 
been paid by the person liable to pay or by the debtor 
and saves the right of suit by the creditor in its integrity 
against all the persons who might have been sued within 
the prescribed period. Hente a pait payment by a 
mortgagor after he has parted with the mortgaged pro- 
perty but who is personally liable to pay on his covenant 
saves the right of suit against the purchaser of the equity 
of redemption. 54 M.L.W. 57g = A.I.R. 1042 Mad. 
200 — I.L.R. (1942) Mad. 3ofJ— 1941 M.W.N. iooo»= 
(1941) 2 M.LJ. 913=^201 Ind. Cas. 218. 

S, 20 — A payment of interest as siuh by the mort- 
gagor afi< r li<* has parted with all his interest in the 
mortgaged property cannot be said to be a payment 
by a “ pers^in liable 10 pay the debt within th<‘ m< aning 
of S. 20, Limitation Act, an<l rann<it, ilurefore, save 
Umiiarion. 23 P.L,T. 328=^21 330 = A. I. R. 1942 

Pat. 363®* 8 H.R. 839 « 202 Ind. Cas. -,4. 


S* 20 — Mortgagor selling equity of redemption 

but remaining liable for the debt— Payment by 
him saves limitation* 

Payment of interest by the mortgagor, who remairurd 
liable ex contructu to pay the debt though lie had alienated 
the equity of redemption is sufficient to save limitation, 
and as against the purchaser of the equity of rcdcmp(i<»n 
the fact that before payment a decree had been passed 
on the mortgage, docs not make his pa^m^'nl inefTcctive. 
g8 Ind. Cas. 381=44 C.L.J. 475 = A. 1 .R. 1927 Cal. 193. 

- ■ S* 20— Mortgagor after parting with 'equity 
of redemption — Effect on purchaser* 

Payment of interest by the mortgagor after transfer 
of the rciuity of redemption, extends the period of limi- 
tation against the purchaser of the equity. 22 Ind. Cas. 
510 (Cal.). 

S. 20 — “ Debtor ” — Payment by mortgagor — 

Effect of on purchaser of part of the mortgaged 
property before part payment* 

There is nothing in S. 20 to indicate that the extension 
of time effected by a part payment is only 10 operate 
against the person making the payment. Payment of a 
part of the im>rtgage d<rht by the mortgagor, and appear- 
ing in his handwriting, will give a fresh start of limitation 
to (he mortgagee even a.s against a person wlio had 
purfhas<'<l a {xjrtion of the mortgaged property prirr to 
such [)ayments. 32 C. 1077 loll. (igoG) 11 C.W.N. 107 = 
33 C. 1278. 


— S. 20— Per Full Benchi Varma and Sinha, JJ* con* 
tra. — A mortgagor ran, by paying pari of the principal 
or interest ‘as such* due on a mtirtgagc, give a (ri^sh .>tart 
to the period of limitation with respect to that mortgage. 
This he can do even without the consent aiul behind 
the back of a subsequent mortgagee. 1945 A.W.R. 

i H.C.) I99*(i945) A.L.J. 292-AJ.R. 1945 Alb 239 = 
.L.R. (1945) M\. 733 (F.B.). 

8 * 20 — Mortgagor — Subsequetit mortgagee or 
purchases » If bound* 

A payment of interest as such by sale of certain other 
properties by the mciriga^ors saves time not only against 
themselves but alio against the sul sequent purchasers 
of the equity of redemption or subsequent mortgages. 
41 Alb m = i6 A.L.J. 790*47 Ind. 845* 

— — S* 20 (1)— Sub-mortgage— Payment by mort- 
gagor or aob-mortgagor — Umltadon — bolt aa 
ag^nat original mortgagee* 

If a mortgagor makes a payment to the sub-mortgagee 
it saves limitation also as against the tub-mortgagor 


There is no distinction between his position and that of an 
acknowledged surety. 3 P.R. 19.8 = 44 Ind. Cas. 213. 

r S. ao— Payment by purchaser of portion of 
bypotbeca* 

A payment made by a person entitled to do so under 

Act creates a frcsli period of limitation 
apmsl all persons who might have been served within 
the prescribed period. A payment falling within S. 20 
by a purchaser of a portion of the hypoihca will save 

he The properties and 

A i R toToT 5 i against them also. 

A.i.R. 1943 Mad. 395 = 56 L.W. 75 = {iq4->) 1 ML T 

i 35=«943 M.W.N. 64 = 209 Ind. Cai 300^^ 

— S. 20-Payinent by porchaser of portion of 
mortgaged property. * 

T comprised in the mortgage was 

agreed .0 be sold by the mortgage, s to one P fur Rs 7 fiTo 

and _wa, stipulated tha, out Sf this sum, he slmu/d pay 
Rs. i.^oo to the mortgagee who, in his turn should 
r<- case the item purchased, from his mortgage ^ecuriTv 
Ihcre was sufHcicni evidence to shosv that the moru 
g«igcc gave his consent to this arrangement entered 
into between the mortgagors and P, a„d the mortgage? 
was made to attest the sale deed in token of his ronsw? 
Simultaneous with the execution of the salt-deed a 
relcase-deed was executed by tl.e mortgagee in favou; of 
/ . 1 1 recited that mu of the amount due to the mt.ngagcc 
Rs 1 500 was received for interest. Ihe money fvas 
in lact paid on subsequent date on which date the nav- 
mcnl was endorsed on the back of il,c morigage-deed 
l ie mortgagee instituted a suit on his morigLe and 
relied on payment by P to save his claim from bar of 
limitation : 


Held, that P as the purchaser was a “person liable 
to pay the debt” and payment by liim took the case 
out ol tlic statute, he being tlie purchaser of an item 
comprised in the mortgage. Apart from iliat, the facts 
sliowed that he was the mo tgagor’s ag<-m “ duly autho- 
rised” to pay Rs. 1,500. On this ground also, the pay- 
mciit made by him saved the claim from the bar of 
limitation. A.I.R. 1938 Mad. 579 = 47 L W «;i7 = 

(1938) j M.L.J. 624 = (i938) M.W.N. 397 = 182 Ind. 

Cas. 4C8. 

S. 20 — Payment of interest by one joint mort- 
gagor, whether saves limitation against other. 

Sub-section (2) of S. 2t, Limitation Act, must be 
read in totijunciion with Ss. 19 and 20. Therefore, a 
payment of interest as sucli by one of the joint mort- 
gagors, who is not an agent of the others, does not of 
itself serve to keep alive the debt as against the otliers 
who have not authorised the payment. The claim 
against the <»ther is barred personally as well as against 
the sliares of the property pledged Ijy him, h.r, each 
of the contractors is a principal, (although it may appear 
that one is as it were a surety for the other) ; the one docs 
not give authority to the other to pledge the share of the 
one for the other’s debt. Ihc relationship of principal 
and surety tloes not exist between Joint tonirarlors ; 
each docs the pledging in respect of his own liability ; 
that liability extends to the whole debt while the liability 
exists, and so tlie pledge refers to the whole debt ; but 
it is not a pledge which can be disclosed from the liability 
incurred. It could only be so ii there were an express 
agreement to that effect. Consequently when the 
liability of one of the Joint contractors ceases, his share 
of the property plerlged as security is also discharged 
from liability. A.I.R. 1939 Rang. 287= 184 Ind. Cas. 
G22. 

Sa. 20, 21 — Co-mortgagors — Personal covenant 

— Payment by one. 

The mortgage itself may be kept alive by payment 
by one of the mortgagors, but when the qursii„n whirh 
arises is a matter, not of the liability on the mortgage 
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but the liability on the personal covenant, the matter 
which has to be detenninid is whether the pa\-mcnt by 
one joint contractor can i)c deemed to be the payment 
of the other joint rf.ntractors, and that, as S. 20 quite 
cJearly iinpli<-s (piit.- apart from S. Ji, can only arise 
where llie pa>Tn< nt is made by the one as agent of the 
other. Two joint eontrartors are not agents one for the 
other, and in this panicni.ar case, S. at of the Act makes 
the matter abundantly cle.ir. 19 P.L.T. 240=A.I.R. 
1938 Pat. 383=174 Ind. Cas. 136. 

Ss. 20, 21 (2,. — Body of persons interested in equity 

of redemption — Payment made by one : 

//«’/(/, that payment by one joint mortgagor save® 
limitation against all. A.I.R. 1936 Pat. 381=2 B.R- 
642 = 163 Ind. Cas. 808. 

S. 20 — Ono C4>>mortgagor, making payment 

koeps mortgage alive. 

Payment of interest by one of two mortgagors keeps 
alive the mortgage and not only the personal liability 
of the person who actuallv pay.s interest. 119 Ind. Cas. 
437=1929 .A.L.J. 846=A.I.R. 1929 .Ml. 380. 

S. 20 — One mortgagor not signing endorse- 

meet — Payment and endorsement by others — 
No authorisation to sign. 

Where an endorsement on a mortgage deed is not 
signed by one of the mortgagors and there is nothing 
on record to show that those who signed the endorsement 
were specifically authorised for that purpose the mere 
fact that the payment of the money enures for the benefit 
of all the mortgagees cannot constitute a specific authori- 
zation to sign ihe endorsement on his behalf within the 
meaning of b. 20. 121 Ind. C.1S. 858 = 30 M.L.W. 677 = 
A.I.R. 1929 Mad. 881=57 M.L.J. 588. 

S. 20 — Payment by one of the mortgagor^ 

extends period against all. 

Every mortgagor is liable for the entire debt secured 
by the rnorigagc; so payment by one of the mortgagors 
comes within S. 20 and extends period against all and 
not only tlic payer. 99 Ind. Cas. 424=A.I.R. 1927 All. 
209. 


S. 20 — Payment by one of the co-mortgagors — 

Extends time against others. 

The expression “ person liable to pay ” does not mean 
the entire body of persons liable to pay the debt but every 
person liable to pay the debt. 

Under the law every mortgagor is liable for the entire 
debt secured by the mortgj^e, so payment by one of the 
mortgagors comes within S. 20. 90 Ind. Cas. 774= 
A.I.R. 1926 Cal. 150. 

Ss. ao and 21 — Payment of by co-mor^agory fl 

binding on the other mortgagors. 

Where payment of interest as such is made by one of 
several co-morig^ors such payment cannot in view of 
S. 2X of the Limitation Act save limitation under S. 20 
of that Act except as against that co-mortgagor unless 
it is shown that the other co-mor^agors, authorised the 
payment. 5 O.L.J. 73=45 Ind. Cas. 613. 

' Ss. 20, ai — Payment of interest, by one of several 
successors-in-intercst of mortgagor in possession of part 
of properly saves linritation against others. A.I.R. 1933 
Pat. 1 = 14 P.L.T. 6=12 Pal. 93 = 140 Ind. Cas. 145. 

■ S. 20 — Some descendants of deceased mort- 
gagor making payment — Others divided before 
payment — ^If bonnd. 

Payment of interest made by some of the descendant 
of a deceased mortgagors binds also the other descen- 
dants even tliough these latter were divided from the 
family before the payment was made. Section 2i (2) 
cannot save them because the categories mentioned 
in that section are not merely illustrative, and it does not 
cover cases relating to co-heirs and other persons who 
derive their liability not lit>m direct contract with the 


promise. 14 Ind. Cas. 128, A.I.R. 1930 Mad. 

738=127 Indl Cas. 641. 

~ — S. 20 — One of three co-mortgagees joint with 
his son — Son taking lease of the mortgaged pro- 
perty and promising to pay rent to mortgagees 
bat appropriating rent himself — Appropriatioa 
by lessee amounts to payment to all the co-mort- 
gagees. 

A mortgagor mortgaged bis property with three mort- 
gagers for a certain sum. Later on the mortgagor leased 
out the mortgaged property to a lessee who was put in 
its possession. The mortgagor authorised the lessee to 
pay out of the not profits interests and principal towards 
the mortgage-debt to the mortgagees. The lessee was 
the son of //, one of the mortgagees forming a joint Hindu 
family made with him. The lessee made payments 
to some of the mortgagees and acknowledged liability 
under the mortgage deed. One of the mortgagees did 
not get his share. 

Held, that the lease must be deemed to be in favou’’ 
of the joint family of // and his sons and the receipt of 
rents and profits by the son would be tantamount t« a 
payment of interest and principal to H and hence to 
all the co-mortgagccs within S. 20, it being immaicriri 
whether he did or did not subsequently distribute it 
amongst all the mortgagees, no Ind. Cas. 561=26 
A.L.J. 722=A.I.R. 1928 All. 387. 

S. 20 — Person liable to pay — Includes 

qaent mortgagees and purchaser of equity of 
redemption liable to pay the ist mortgagee. 

The expression “ person liable to pay the debt ” is no* 
confined to the person who under every circumstances 
must be personally liable to pay, b.ut it includes not only 
the mortgagor and his personal representative u^n 
whom the contract would be personally binding, but 
also the second and the third mortgagees and the pur- 
chasers of equity of redemption, to whom the principal 
and interest due to the first mortgagee might wi^ pro* 
pricty be said to be payable. A.I.R. 1921 
Foil. 98 Ind. Cas. 202=54 Cal. 179=44 C.L.J. iw— 
A.I.R. 1926 Cal. 12x8. 

S. 20 — ^Aucdon-purchaser of judgment Jebtoris 

interest. 

The auction-purchaser of the interest of a uwrtga^r 
judgment-debtor is a person liable to pay wi^ut in* 
meaning of S. 20. (1863) x Dc. G.J. 

S. 1S2 and (1864) ix H.L.C. H 5 . 

62 Ind. Cas. 393=44 Mad. 544 =t 3 M.L.W. * 93 ^ 
A.I.R. 1921 Mad. 102=40 M.L.J. 2td. 

— 20 — Person liable to pay — Hindn wido'^ 

A Hindu widow can keep a debt of her ^hyt ^^ 
alive by making payments under S. 20. 112 Ixxd* 

49x=A.I.R. 1928 Mad. 972. 

~ ' S. 20 — Parties and privies. 

S. 20 requires that the payer should be one liabk 0 
pay the debts and the result of the payment 
give a fresh period of limitation from the date 01^)^ 
ment the debt being kep alive, the result must dc ^ 
make it enforceable against any one liable for it. 

‘ party liable ’ means any person or persons agw™ 
whom an action on the debt could be 
liable originally or as reprcsentixig or taking the cs 
real or personal, of the donor. 12 M.L.T. 010= ♦ 
M.L.J. w=i7 Ind. <283. 619. 

14. “Signed”— Proviso. 

~S. 20 (As amended in 1927) — ^Under the 
law all that is necessary is that the endorsement ^ , 
have been signed by the person mfiking the 
and it is quite unnecessary that the whole 
should have been written by the person xn^^ 
payment. A.I.R. 1939 Rang. 112 = 181 Ind. Las- SS» 
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so~Endorsemeot by another at instance of 
illiterate debtor making payment— No mark by 
debtor under endorsement. 

Where a debtor is illiterate, it is necessary for him 
to sign the writing under which the payment is made. 
The word “ sign ” includes, in view of the defintion 
given in S. 3 (52), General Clauses Act, “ making a 
mark An endorsement by another at the instance of 
the debtor making the payment is not sufficient for 
purposes of S. 20, Lim. Act, in the absence of a mark 
by the debtor himself under the endorsement. A.LR. 
1943 Pesh. 36=207 Ind. Gas. 51. 

S. 30 — It is doubtful whether a single signature in 

regard to endorsements referring to a scries of payments 
made at different times would suffice to comply with 
the provisions of the Proviso to S. 20 fi), Lim. Act. 
A.I.R. 1939 Rang. 118=181 Ind. Cas. 765. 

S. 30 — ‘ Signature * — Person touching a pen and 

handing it over to another. 

Where A touched a pen and passed it on to B who wrote 
A'a name on a bond and made an endorsement “ paid 
Rupee one ” and subsequently added his own signature 
as scribe : 

Held, that there was no sufficient signature of A for 
the purposes of saving limitation under S. 20. 42 M.L.W. 
644 = (i934) M.W.N, io 82=A.I.R. 1935 Mad. 1047 = 
159 Ind. Cas. 158. 

S. 30 — Touching pen and authorising anothet* 

to write executant’s name. 

If it is established that it is the ordinary practice among 
illiterate persons to sign documents by touching tlic 
pen and authorising another person to sign by writing 
their name for them in their presence, this is a sufficient 
signature for the purposes of S. 20. 

In Bengal this is the ordinary way in which illiterate 
persons sign documents. A.I.R. 1932 Cal. 440=36 
G.W.N. 188=137 Ind. Cas. 788. 

S. 30 — It is enough, if the payer affixes his mark 

beneath an endorsement not written by him. 5 Bom. 
L.R. 1031=28 Bom. 262. 

13. Starting Time. 

S. 30— Starting time. 

Time runs from date of payment and not from date 
on which it is endorsed. 8 C.L.T. i=A.I.R. 194a Pat. 
395*24 P.L.T. 21=8 B.R. 665 = 200 Ind. Cas. 306. 

8. 30 — Not the date on which endorsement is written 

but on which payment is made, is to be looked at. A.I.R. 
1939 Rang. 118=181 Ind. Cas. 765. 

S. 30— Sts^ting point. 

Tlie date of endorsement does net avail under S. 20 
but the date of actual payment. 117 Ind. Gas. 124= 
A.I.R. 1929 Mad. 433. 

' S. ao — Payment before, but endorsement after 
expiry — Freeh period begins. 

Where payment is made before the limitation has 
expired a fr^ period begins from the date of payment 
though the endorsement of payment is made by the 
debtor after the limitation has expired. 17 Mad. 92, 
Foil. 71 Ind. Gas. 17 = 19 N.L.R. 6=6 N.L.J. 121 = 
A.I.R. 1933 Nag. 117. 

8. as (i) — Bsehoislng of rims- Wbsthsr from 

dats of swdnrssmmit or psymmt. 

Under S. 20 time runs from date of payment and not 
from the date of endorsement of such payment. A mere 
endorsement of payment does not amount to an acknow- 
ledgment within S. 20. 9 M.L.T. 216=8 Ind. Cas. 
349 * 

■ ■ 8. ao — Chsqas givsa — Frssh psrlod from giving 
at iilimiis aad not ita bsing rastisd 

If a cheque is ^veo in part^yment ot a debt, the 
frcih period of limitation under S. 30 should be computed 
from the actual giving of the cheque and iiot from the 
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Ind. Cas. 508 = 

29 C.WN. 496=A.I.R. 1925 Cal. 937. 

16 . Miscellaneous. 

amount toward 
^ payment towards any instalment due 

move ^ payment to 

~d ». AST'S. 

pledge IS concerned cannot save it either ATP 

.935 Bom. ..3=3, Bom. L.R. .65=.t6"i„d'' ca^,; 

— 30— Mere statement of account— Not adjust- 

A mere statement of account made over to the debtor 
without any actual settlement of the accounts between 
the parti« does not amount to an adjustment so as to 

aTr!T 930 pT^r- 5 Bat. 85. - ..6 Ind. Ca,. 

V\hen a creditor comes into Omrt with a claim which 
IS capable of ^ing regarded as a stale or time-barred 

tlT.C to make aUegations which would 

save the claim from the bar of limitation. Having this 

view, the mers fact that the statement of receipt of inVre i 
IS against the pecunany interest of the person making, 
the admission cannot be regarded as of great weight 
Before the Court can hold that there were these paym?n« 
of interest it must be satisfied that those payments were 
actually made, iii Ind. Cas. 210 = 51 Mad r,AQe= 
29 M.L.W. 46 o = A.I.R. 1928 Mad. 509. 

S. 30 — Paymeata towards debt — Denied by 

debtor— No evidence let in— Court may presume 
payments. 

Where a debtor makes a payment, and the decree- 
holder relies on it as saving limitation as having been 
made towards principal and interest but the debtor 
denies the payment allogthcr and offers no evidence to 
support his allegations, the Court is entitled to presume 
that the payment was made towards principal and 
interest. 92 Ind. Cas. 687=22 M.L.W. 027=A.I.R. 
1926 Mad. 183. 

S. 30 — Straagor — Suit for sale on a mortgage 

Subsequent transaction between mortgagee q»^d 
third person for paying off mortgage-debt — 
Whether time extended thereby. 

Limitation in respect of a suit for sale on a mortgage 
cannot be extended by subsequent transaction between 
the mortgagee and a third person for paying off the 
mortgage debt. 17 O.C. 38=23 Ind. Cas. 4^. 

S. 30 — Part-paynaent of principal — Borden of 

proof. 

The burden of proving that a payment made by a 
deftndant saves limiution under S. 20, rests on the 
plaintiff (1913) » U.B.R. 178 = 22 Ind. Cas. 959. 


Payment to one partner of a debt due to the firm is a 
valid discharge of the debt only when the payment 
it a money payment. 13 C.L.J. 234=9 Ind. Gas. 116 

S. ai—^w d/« LIMITATION ACT, SS. 19 AND 

20. 


I. 

or 


Acknowledgnsent or payment by c»«ooCrac- 


by 


3. Ackaewiedgmept or payment 
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4. Acknowledgment by some of devisees. 

5. Acknowledgment or payment by guardian 

6. Acknowledgment by agent of guardian) 
Committee or Manager. 

7. Acknowledgment or payment by Hindu 

widow. . 

C. Acknowledgment or payment by Manage*^ 
of joint Hindu family. 

9. Acknowledgment or payment by member o ^ 
joint Hindu family. 

10. Acknowledgment or payment by partner. 

11. Burden of proof — Sub-S. (a). 

la. “ Chargeable ” — Meaning of — Sub-S. (a). 

13. “ Only ” — Meaning of — Sub-S. (a>. 

I. Acknowledgment or payment by 
Co-contractor or co-debtor. 

Hee also (i) NOTE 4 UNDER S. tg AND 

(2) NOTE 5 UNDER S. 20. 

S. ai — Co-contractor^ payment by 

The payment by a co-contractor would not entitle 
the creditor to get an extension of time as againjt other 
co-contractors. A.I.R. J942 Cal. 251=74 C.L.J. 327 = 
I.L.R. (1941) 2 Cal. 576=201 Ind. Cas. 138. 

S. ax — ^Joint contractors. 

A payment made by one of the joint contractors, 
after the death of the other, within limitation, does not 
save limitation against the heirs of the deceased joint 
contractor. A.I.R. 1941 Mad. iio = (i94o) 2 MLT 
326 = (i 940} M.W.N. 891=52 M.L.W. 3G4 (2) = t95 
Ind. Cas. 235. 

S. ai— Joint contractor— Acknowledgment by 

one* 

In order that an acknowledgment or a payment by 
one of two joint contractors shall bind a eo-contractor, 
It must be shown that in making the acknowledgment or 
or in making the payment, he was, in cfTcct, acting as 
the agent of his joint contractor. A.I.R. 1037 Rang. 
195 = 169 Ind. Cas. 477. ® 

S. at— Joint contractors— Acknowledgment by 

one — Saves limitation as against alone a nd 

not others. 

Other joint contractors cannot be chargeable on 
account of an acknowledgment made by one of them 
But an acknowledgment signed by one of them would 
surely save the limitation as against himself though 
not against others. A.I.R. 1922 All. 37, Foil, no 
Ind. Cas. 561=26 A.L.J. 722 = A.I.R. 1928 All. 387. 

~ ** Cessation of joint business — Acknow> 

ledgmrat by one of two joint contractors after 
cessauon of their businoss does not bind the other. 

G and K were sub-coniractors under M. They failed 
to cai^ out their sub-contract and were sued by M 
who obtained a decree against them for the performance 
ot which O and K gave separate sureties. No business 
was carried on by them after that, 

Held, in a suit against both G and A* by one B for price 
of goods sold that an acknowledgment signed by K after 
close of the business was not enough to extend limitation 
as against a 99 Ind. Cas. 563«7 Lah. 403 = 27 P.L.R. 
598=A.I.R. 1926 Lah. 616. 

** Scope of S. ai (a)— Joint contr as 

tors Uablo as such before passing of decree — 
Whether become joint jnd^nent-debtors after 
passing of decree. 

Sub*tection (2) of S. 21 is merely explanatory j it 
<lo« not lay down exceptions to any general principle 
embodied in S. 20. Joint contractors who are liable 
ai such before decree is passed against them, remain con- 
tractors aAer decree against them and they become joint 
judgment-debton. 


Payment made by one joint judgment-debtor indcpca- 
dently of other judgmenudebtors, docs not interrupt the 
running of the period of limitation as against the other 
judgment-debtors and cannot operate to save limitation 
as against them. A.I.R. 1939 All. 230=1939 A.W.R. 
98 = {1939) A.L.J. 66=I.L.R. (1939) Ml. 258=181 
Ind. Cas. 490. 

S* 21 — Acknowledgment or payment by one of 

several judgment- deb tors* 

The payment by the Receiver in insolvency on behalf 
of the insolvent judgment-debtor cannot save the limita- 
tion against the other. A.I.R. 1938 Pal. 395=4 B.R* 
783=19 P.L.T. 831 = 176 Ind. Cas. 876. 

S* 21 (2) — Principal and surety. 

Principals and sureties arc not to be regarded as joint 
contractors within the meaning of S. 21 (2), Lim. Act 
A.l.R. 1940 Cal. 4 oi=I.L.R. (1940) 2 CaL 362 = 
44 CAV.N. 985 = 191 Ind. Cas. 6o8, 

■ ■ S. 21 (2) — ^Joint contractor — Surety. 

Where the debt is kept alive by part-payment and the 
liability of other is several, then it should be proved that 
the person represented the other persons. 28 B. 248 ; 27 
M.L.J. 455, Foil. S. 21 (2) of the Act is not exhaustive 
and the test is whether the person keeping the debt 
aJivc had express or implied authority on behalf of 
others. 32 Ind. Cas. 608 (Mad.). 


2x (2) — Payment or endorsement by one 

debtor. 

In the case of a simple promissory note jointly executed 
by two persons, payment or endorsement made by one 
debtor docs m»i operate to save limitation against the 
other in the absence of evidence that the payments or 
endorsements were made on behalf of the co-debtor or 
by his authority. A.I.R. 1936 Rang. 504 = 165 Ind. 
Cas. 828. 


». 21 — CoHsbligora — Authority of one to pay 
*s essential — Authoritv may be implied. 


for 


others essential — Authority may 

When nothing more appears than that one ^ 

co-obligors has made a payment or an acknowicd^ro 
of liability, such payment or acknowledgment will n 
save limitation against the other obligors of * 

It has to be showm that he made such payment or ackno - 
lodgment not only on behalf of himself but al^ 
duly authorized agent of his-co-obligor$. Such y , 
rity, however, need not be express : it may be 
rom the conduct of several co-obligors. 107 Ina. 
646=27 M.L.W. 820=A.I.R. 1928 Mad. 

M.L.J. 150. 

S. 2x (2)— Joint promisors — Acknowlodgmm^ 

by one — Effect. 

The conduct of the parties might show 
promisor has implied authority to make an 
ment on behalf of the other. (19^4) M.W.N. 79 ® 

25 Ind. Cas. 927. 

2. Acknowledgment or payment by codi^ir. 

See also (1) NOTE 4 UNDER S, 19 AND 
(2) NOTE 5 UNDER S. ao. 

S. Bi-Co-heirs— Divided descendant# ^ 

deceased mortgagor— Boimd by paymesits man* 
by some of them — Not saved by section. 

Payment of interest made by some of the 
of a deceased mortgagor binds also the other -ly 

even though these latter >vere divided from the la^J 
before the paymept was made. Section 21 u' 
save them because the categories mentioned in that sec^^ 
are not merely illustrative, and it does not coyer 
relating to co-heirs and other persons who ***”'* -^ 
liability not from direct contract with R*®**^?^* 
14 Ind. Cas. 128, Not FoU. A.I.R, 1930 
)S7 Ind. Cas. 641. 
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S. ai — The c*xiension of the sub-S. (a) by analogy 

to co-heirs is not warranted. 14 Ind. Cas. 128, Not 
Foil. 1 18 Ind. Cas. ”,02=si929M.\V.N. 146=29 M.L.W. 
789=A.I.R. 1929 Mad. 419=56 M.L.j. 630. 

S. ai (2) — Co-heirs — Payment by onti — Effect 

Payment of interest by one of the heirs on a debt due 
by the deceased pci^son docs not save limitation as against 
the other heirs. 14 Ind. Cas. 128, Foil. 9 L.B.R. 78** 
II Bur. L.T. 132=40 Ind. Cas. 858. 

3. Acknowledgment or payment by co-mortgagor- 

See also (1) NOTE 10 UNDER S. 19 AND 
(2) NOTE 13 UNDER S. 20. 

-Ss. 21, 19 — “ Joint contractors ” whether 


include co-mortgagors 

The words “joint contractors ” in S. 21 f2\ Lim. Act 
must he taken to include co-mortgagors. Hence, an 
acknowledgment under S. 19 or a payment under S. 20 
by a co-mortgagor cannot save limitation again.st the 
other co-mortgagor. A.I.R. 1943 Bom. 381=45 Bom. 
L.R. 740 = 1. L.R. (1943) Bom. 486 = 210 Ind. Cas. 532. 

S. 21 — Mortgage by Mahammadan brother 

and sister. 

A payment by one of cf>-mortgagors fa Muhammadan 
brother and sister) cannot save limitation against the 
other. Nor can the brother be d< cm<-<l to be his sister’s 
agent for making payments to rrcfliior in ahsi-nce of proof 
of authority. A.I.R. 1941 Rang. 37 =« 9 -P Rang. L.R. 
€03=194 Ind. Cas. 177. 

S. 21 (2) — ^Joint mortgagors. 

The term “joint contractors” in .S. 2t (2), include 
joint mortgagors. A.I.R. 1939 Rang. 287 = 184 Ind. 
Cas. 622. 

— — S. 21 — Joint contractors — One not bound by 
payment of others. 

Whatwer may be the law as to executors, it is impossi- 
ble to say that of two joint contractors— which term luos 
been held to include two mortgagors by th<- Madras 
High Court— one contractor is l,«>un<l by the payments 
of the other. 121 Ind. Cas. <)58 =30 M.L.W . 677 = 
A.I.R. 1929 Mad. 881 = 57 M.L.J. 588. 

S. 21 — Co-mortgagors — Payment by one — Mort- 
gage kept alive. 

Payment of Interest by one of two mortgagors keep* 
alive the mortgage and not only the personal liability of 
the person who actually pays interest, ihj Ind. Cas. 
^3^=1929 A.L.J. 84G = .\.I.R. 1929 All. 380. 

S. 21 (2) — Joint mortgagors — Payment of 

interest by one — %ffect. 

The distinction between simple debts and real debit 
maintained In the English Statute of limitation is abro- 
gated by S. 21 of the Limit.alion Act. There is no dis- 
tinction made by the section between the case of co- 
mortgagors and tliat of co-mortgagees. ITie word 
“ joint contractors ” in the sec tion includes joint mortga- 
gort also. S. 21 of the Limit.aiion Act, is an explana- 
tion to Ss. 19 and 20 of the Act, the object being to provide 
that one only of the contracting parties shall not ordinarily 
impose a liability on the matter by anything done by him. 
Limitation whether created as a right or as a disabill^ is 
prima /atie personal and unless the legislature so provides 
a^ co-operative right or liability should not be imposed. 
55 Ind. Cas. 763 (Mad.). 

B. 21 (■) — A and B purchasing one-half of hypothec^ 

from mortgagors — A making payment and mortgage^ 
accepting it in full satisfaction of amount due by him— 
buit by mortgagee, subseriumlly against B. 

Heldt that S. at (a) applied and payment by A did 
not save limitation against B. A.I.R. 1938 M^. 111 = 
<1937) M.W.N. 194=56 M.L.W. 688=175 Ind. Cas. 

4 « 6 . 


21 (2) — ^Joint mortgagors — Joint mortgagors 
dying — Snrving co-mortgagors, if remains joint 
mortgagors with heirs of deceased. 

The joint mortgagors come under the g<-iH-ral 
cription of joint contractors within tlir meaning of S. 2t 
(2). In case of joint contractors, tlir relati«>iiship <li>es 
iwt ccasc with the death of one of the contractors and 
the surviving contractor still remains a joint contmclor 
with the heirs of the deceased. The pa^Tnent of interest 
^ loan made by a surviving mortgagor 

vviU not, therefore, give a fresh start of limitation against 
the heirs of the deceased co-mortgagor. A.I.R. ioqt 
C al. 129=66 C.L.J. 104 = 42 C.W'.N. 18=176 Ind. Cas. 

191. 

4. Acknowledgment by some of devisees. 

— S, 21 — Devisees — Acknowledgment by some 

Others not bound. 

Among devisees an acknowledgment by some docs 
not keep alive the creditors’ right against others who 
have not authorised the former to acknowledge liability 
on their behalf . 10 Hare, 217, Foil 122 Ind. Cas. 
504=31 M.L.W. 65=1930 M.W.N. i6=A.I.R. 1030 
Mad. 218=58 M.L.J. 210. ^ 

5* Acluiowlodgmont or payment by guardian* 
See also (i) NOTE 4 UNDER S. 19 AND 
(2) NOTE 5 UNDER S. 20. 

— S. ai— By the amendment of S. 21 in 1927, (he 
Legislature did not enact that for the pujposcs of that 
Act, the giiaidian shall be treated as an agent of hb 
ward. A.I.R. 1943 Tat. 2i8:«22 Pat. 114 = 9 B.R. 
260= 206 Ind. Cas. 126. 


S. 21— Agtnt duly authoriud to make pn>Tnents 

and acknowledgments — Testamentary guardian of Hindu 
minor <lauglu<T after marriage — Payments and ac- 
knowU’dgtnenls bv — If uill save limitation. See LIMI* 
TATION ACT (9 OF 190O), SS. 20 (i) AND 21. 
(1947) 2 M.L.J. 93 = A.I.R. 194O Mad, 155. 

S« 21 — Acknowledgment by de facto guardian 

of Hindu minor does not prevent debt being barred* 

A di /<uio guardian of an atlopied Hindu minor can- 
not extend the period of liniitalion in respect of the debt^ 
contracted by the adoptive fa icr, by signing ilic pro- 
missory notes. 

Tin* promissory note signed by the de facto guardian 
does not operate to create fr<sh obligation. A.I.R. 
194G Mad. I - fifMo) a Mad.L.J. 375^50 Mad.L.W. 
545=1945 Mud. W.N* 656 (F.B.). 


S6*2i>20 — Acknowledgment by de facto guar- 
dian* 

Per Kiishnasivami Ayy angary J. — The law does make 
a real dbtinction between a de ju^e guardian and a de 
facto guardian A de facto guardian may be a relation 
or even a m<Tc inicnneddling strang'^r who, in fact> 
assumes the management of a minor’s property though 
in law he or she has no authority to do so. It is conse- 
quently impossible to regard him as a lawful guardian, 
notwjtlatanding the fact that by reason of the deebions 
of Cou ts, (ho acts of a de facto guardian bind the estate 
of the minor, if done under the j^rwure of necessity or 
for the clear benefit of his estate. 

An acknowledgment of a debt made by a dc facto 
guardian of a minor dors not prr\*cnt the debt from 
txring time-barred A I R. 1940 Mad. 33 = 50 M.L.W. 
8 q6=(i 939) 2 M.L.J. 884= (1940}' M.W.N. 9 — I.L.R. 
(1940) Mad. 358 ««^i 86 Ind. Cas. 749 (F.B.). 

■ .S* 21 — GoArdisui de fncto* 

A dt facto guardiars cannot be considered to l>e a lawful 
guardian within the meaning of S. 21, for the puipose 
of acknowledging a debt to keep it alive agairut the minor. 
A.I.R. 1938 Mad. 853=48 M.L.W. 268^(1938) M.W.N. 
878= (1938) 2 M.L.J. 50 i = LL.R. (1939) Mad. 65 
vt79 Ind. Cas. aoi. 
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OvcrruJes (1013) 2^ M.L.J. 428-^19 Ind. Cas. 362. 

^S. 21— Pro-noto by mother as guardiaji of her 
minor sons— One son attaining majority- Payment 
by mother subsequently, 

^Vlicrc a minor Lclonging to joint Hindu family luis 
separate guardians for liis person and lor his property, 
an aclaiouKdgnn nt by the guartlian of his pei^on does 
not fall within S. 21, as tl.cie can l,e no such guardian 
iti r<-sp<et ol a mm<ir‘s interest in his joint family pro- 
perty ; the only persfin wl.o can bind him by a valid 
acknowlcdgincai l>ring ihe manager. 

W Jierc tlici. fore a pro-notc is executed by the moUicr 
as guardian for her minor sons, any pu>-ment by her 
alter the eldir son bas attained majority cannot bind 
even the n maming son, who is a minor. 55 M.L.W. 

<>63=1042 M.W.N. 539=(i942) 

2 M.L.J. 281=203 Cas. 212. 

S 21— Paternal grandmother of minor— Endorse- 
ment of pa> 7 nent made by her, cannot bind minor under 

896 =(i 939 ) 2 M.L.J. 884=A.I.R. 1940 Mad. 33= 

(1940) M.W.N. 9=186 Ind Cas. 749 (F.B.). ^ 

— S. 21— Hindu mother’s right to acknowledge 
defat on minor’s hehaU— Question of benofit. 

, ^ rnothcr is the lawful guardian of her minor 

child can act under S. 21 as an agent duly aulhoris<-d 
to acknowledge a debt on the minor’s b-half. The 
question of benefit is only relevant to the original debt 
II the original debt was binding upon the minor, the 
action ol the guardian in arknowlcdging it merely ex- 
tends Imitaiion but does not alter the rharartt r of the 
debt. In tlic same way, if the original debt was tainted 
with immorality, and not therefore, binding upon the 
tmnor, the guardian’s acknowledgment of it does not 
character. 35 P.L.R. G6i=A.I.R. 1934 
Lah. 685=153 Ind. Cas. 23. • 

S. 21 Mother, if lawful guardian. 

Where the mother is not only the natural guardian 
of her minor son but also his legal guardian under Hindu 
baw, she 15 his lawful guardian within the meaning of 
a. 2t. and is competent to acknowledge presious debts 
so as the enable the creditor to reckon a fresh period 

?J/ V acknowledgment. 10 O. 

W.N. 188— A.I.R. 1933 Oudh 132= 145 Ind. Cas. 180. 

S. 21 (i) — “ Lawful guardian ” — Hindu brother* 

Tlie brother under the Hindu Law is not a lawful 
gua^ian within S. 21 during the lifetime of the mother 
45 Cal. 630=42 Ind. Cas. 472. 

*— S. 2x (i) — ** Lawful guardian,” meaning of 

A person lawfully acting as guardian though not 
appomted for the purpose, is lawful guardian within 
the mcanmg of the sccUon, when acting for Uic benefit ! 
% M.W.N. 364= ; 

i 

-5. ai— Amount not stated— Aclmowledement * 

not proper. ® J 

amount I 

of liability m r«pcct of which the guardian of minor 
acknowledged his liability is not a proper acknowlcdg- - 
ment. 115 Ind. Cas. 263=A.I.R. 1928 Gal. 850. a 

6 e AcJmowledgment by agent of fi 

guardian^ Committee or Manager. e 

Committeo or - 

Prowions ofS. 21 (i) expressly require proof that an 
^ent for management appointed by the lawful guardian H 
or com^ttec or manager is duly authorised to sign ac- a< 
knowWgm^tt. iVI.R. 1939 Bom. 237=41 Bom.L.R. ti 
39 i«>zo 3 Ind. Cas. 225. ju 


2. 7. Acknowledgment or payment by Hindu widow. 

See also (i) NOTE 4 UNDER S. 19 AND 
(2) NOTE 5 UNDER S. 20. 

IS rr^' ** (3)— Acknowledgment by Hindu widow 
buds reversioners* 

sub-s. (3) of S. 21 an acknowledgment by a 
n riindu Widow or her agent, of liability is bin^ng against 
)- tUc reversioners, A.I.R. 1946 Pat. 120=12 B.R. 
d «226 Ind. Cas. 186. 

j 8. Acknowledgment or payment by 

T IVlanager of joint Hindu family, 

^ See also (i) NOTE 4 UNDER S. 19 AND 
j (2) NOTE 5 UNDER S. 20. 

Se 21 (3) — Acknowledgment or part payment 

* by manager of joint Hindu family. 

There is no doubt, incoq^orated in S. 2i> by amending 
Art I of 1927, sub-S. (3) which provides that where a 
liability has been incurred by or on behalf of a Hindu 
family as such, an acknowledgment or payment made 
J by or by the duly autliorizcd agent of die manager of 
the family lor the time being sliall be deemed to have 
^ been made on behalf of the whole family. The said 
I $u bisection however, protects on the face of it only those 
^ acknowledgments or pa>TOenls which have been made 
^ by or by the duly authorised agent of the manager of 
^ the joint family for the lime being and would not cover 
' a case whore Uic status of the joint family had been 
changed prior to the date of such acknowledgment or 
I payment. Sub-section (3) would apply in tcims where 
tlic liability had been incurred by or on behalf of the 
joint family and the manager of the family f<*r the l^e 
I being made an acknowledgment of payment within 
the meaning of Ss. 19 and 20. In such cases, tlic ac* 
knowlcdgmcul or payment would be deemed to have 
been made by the manager of the family for the time 
being as one on behalf of the whole family and woula 
be sufBcicnt in law to start a fresh period of Unuiauoa 
against the wliolc family from tlic date of such ac- 
knowledgement or payment. It pre-supposes that the 
person who makes the acknowledgment or 
occupies the position of the manager of th; family for 
the time being. If, hmvevcr, there has been a severance 
of joint status between members of the family 
would not, in terms apply and even though the debt 
or liability had been incurred by or on behalf of the 
joint family by its manager for the time being the pei^i^ 
w'ho was manager of the family on the date when 
the said debt or liability had been incurred by him on 
behalf of the joint family ^vould not haN'c the power to 
acknowledge the debt or make the part paymei^ ^ 
as to c.xiend the period of limitation as would ba^ 
ceased to be the manager of the family by the ” 
came to make tltc acknowledgment or payment. 
is nothing, therefore, in S, 21 (3), whi^ would 
the creditor’s suit from the bar of limitation, if a 
had been effected and there was a severance of joj • 
status between the members of the defendant’s 
family, 47 Bom. L.R, 470= A.I.R. 1945 Bom. 5 *^ • 

S. 21 (3) (As amended in 19^), — ^AppHcabihtjr 

and scope — Manager of joint Hindu family^Ac* 
knowicdgment or payment after severance of status m 
family — If saves Imitation. I. L.R, (1945) Bom. 97 ^ 
=47 £om.L.R, 470=A.IJI. 1945 Bom. 5 ^** 

— S s, 21 (3) (b), ic^Manager of Joint Ifin** 
family. 

An acknowledgment made by a manager of a joia^ 
Hindu family in respect of a family debt after he w« 
adjudged an insolvent can save hmi mtion as ^aiw 
other co-parceners. If an insolvent, after bis 
judication, can acknowledge his own debt, surely be 


r 
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can equally acknowledge a debt binding on the family 
of which he still remains the manager notwithstanding 
his insolvency. 19412 M.W.N. 480^55 M.L.W, 508 
=^(1942) 2 MX.J. 233=A.I.R. 1942 Mad. 72i«I.L.R. 
(1943) Mad. 53=204 Ind. Cas. 245. 

•S. 21 (3) (b) — Document silent on point of pur- 


pose of loan — Oral evidence to >how purpose. 

In order to get benefit of S. 21 (3) (6), Lim. Act, it 
is not necessary that the document should, on the face 
of it, show that the loan was incurred on behalf of the 
joint family. If the fact that the loan has been incurred 
on behalf of the family can be established on the evidence, 
S. 21 (3) (i) would be attracted if the acknowledgment 
or part payments of the principal or interest had been 
made and endorsed by the karla. When a loan has 
been taken and is evidenced by a document, oral evi- 
dence is not excluded to show what the purpose of the 
loan was and specially when the document is silent on 
the point. By such oral evidence, the terms of the docu- 
ment are not varied. A.I.R, 1940 Cal. 137=570 C.LJ. 
201^44 C.W.N, 299=186 Ind. Cas. 891. 

S. 21 (3) (b) — Mortgage d*'crec agaiit^’t father 

and sons as members of joint Hindu family — Pa>“ment 
by father towards interest — Receipt showing payment 
as on behalf of and for benefit of family. 

Htld^ that payment saves limitation again.^t both 
fathei and sons. A.I.R. 1938 All. 638= (1938; A.L.J. 
973=1938 A.W.R, 666=1/9 9 ^* 

S* 2K (2) (3) (b) — Mortgage of joint family 

property by major son and guardian of minor 
son appointed by will — Acknowledgment by both 
by payment of interest. 

Where a major son and the guardian of the minor 
son appointed under the will of the father mortgaged 
the joint family properly and both of them acknowledged 
the debt by paying interest ; 

Hiidy that according to Miiakshara, it was inconipeo ut 
to the only adult co-parcener of the joint family <(/a- 
sisting of himself and his minor co-parceners to «ipi>oint 
a testamentary guardian to the co-parcenary pro] >cr lies 
of the minor co-parceners. The appointment of the 
guardian, therefore, being invalid, the minor sons could 
not be regarded as parties to the mortgage in their indivi- 
capacity. Section 21 (2), therefore, had no appli- 
cation and the acknowledgment by the major son must 
be regarded as an acknowledgment made by the manager 
on behalf of the joint family and was, therefore, binding 
on the minor sons. 44 M.L.W. 467= A.I.R. 1936 Mad. 
871 =(1936) M.W.N. 1274=170 Ind. Cas. 749. 

■ S. 2X — Execution of mortgage-deed by two 
brothers — Part payment by elder brother as 
member — Theory of implied agency. 

A part payment will avail to save limitation not only 
against the penon making it or those deriving title 
under him subsequent to such payment but c\*cn 
against oth.*r persons liable in respect of die same 
debt. 

Where a mortgage-deed was executed by two brothers, 
one of whom was the managing member of the family, 
and a part payment was made by the managing member 
and the circumstances i^iowcd that he was acting on 
behalf of both : 

Hjiidit^ that part payment was sufficient to save 
Umitalioo against the younger brother also on the theory 
of implied agei^ notwitlutanding the fact tliat tlic 
latter had also joined in the mortgage-deed, 41 M.L.W. 
94 - (‘ 935 ) M.W.N. 17- A.I.R. 1935 Mad. 101- 
60 M.L.J. 470W58 M. 418=154 Ind. Cas. 1053. 

S, 21 (3) (b) (u meadad la 1927) — ^Maaagiag 
mrnnhmtg aot bfilfig fatbert P*rt jmymrmt 

after pu*titlao. 

Only part payment or acknowledgment of debt by 


Ac managing member of a joint Hindu family can save 

himtauon, ^der Cl. (b) of Sub-s. 3 of S. 21 as against 

other members . But if sucli payment is made by the 

managmg member, who is not a father of a j(,int f.inhiy 

© brothers, aficr a bona fide partition between ila-m, it 

Sv d^;i limitation as against the other 

no ^ partition, there is 

no undivided family and, therefore, no manaffine 

member of it ; and unless there is aulhorilv to ack^ 

knowledge the debt or make a part payment \hc other 

mem^rs of the family will no? be boCd by tiic ac- 

^Vr one member alone. 

AXR. ,937 Mad. 586=45 M.L.W. 767=173 Ind. Cas! 

9- Acknowledgment or payment by member of 

joint Hindu family. 

See also (i) NOTE 4 UNDER S. 19 AND 

(2) NOTE 5 UNDER S. 20. 


S. 21 (3) (b)_Debt incurred by managing mem- 
ber of jomt Hindu family-Payment aftel pLtition 
by one member. * 

Under Hindu Law, the son’s liability under the pious 
obhgation rule in no sense arises out of contract. Hi& 
liability u persona to himself. This docs not mean 
that he IS personally responsible in the ordinary ac- 
ceptance of the expression of persona! liability but that 
the obligation devolves upon him by reason of his relation- 

ship The position IS not different when he has brothers 

Eacli IS similarly but separately liable. The position 
of a member of a joint family with regard to a debt bin- 
ding on the family is very much the same. His liabi- 
lity arises frorn the fact that he is a member of the family 
and the fact that it is limited to his individual share i» 
the faimly properties emphasises the pcnonal nature 
ol the Jinbiluy. 

Hence a payment made after partition by a member 
<«! a Hindu f.ttuil of interest dii«- 01: a promissory note 
wliisli was 1 ..luicd by ilie inaiiaging member when 
the family was joint cannot start a frt^li period limitation 
against the other members of the family. The law of 
joint liability as understood in England is of no help 
in such a cas<‘. A.I.K. 1941 Mad. 925 = ^4 MI W 
595=(«94') 2 M.L.J. 883=1941 M.W.N. ioia---I.L.R! 
(1942) Mad. 251 = 198 Ind. Cas. 177 (F.B.). 

Ovemiling A.I.R. 1939 Mad. 69=180 Ind. Cas. 
49=I.L.R. (1939) Mad. 140. 

10. Acknowledgement or payment by partner. 

See aUo (i) NOTE 4 UNDER S. 19 AND 

(2) NOTE 5 UNDER S. 20. 

S. 21 (2) — ‘ Only *, meaning of — Authority of 

partners. 

The meaning to be given to the word ‘ only ’ in S. 2t 
(2), is that it must also be shown that the partner si- 
gning the acknowledgment had authority, express or 
implird, to do $0 and in a going mercantile concern, such, 
agency it to be presumed as an ordinary rule. 34 Bom. 
L.R. 623 = A.I.R. 1932 Bom. 316=138 Ind. Cas. 805. 

■ S. ai — Partnership. 

In the case of a going partnership concern, there is 
a presumption that each partner is entitled to sign an 
acuiowleogment on behalf of the firm in the ordinary 
course of business. A.I.R. 1932 L.ah. 456=33 P.L.R. 
584=137 Ind. Cas. 771. 

S. 21 — Partaers — Letter by one forwarding bUlo 

against ov«-d»afc-~THnding on the other. 

Where a firm of partners opens an over-draft account 
the agrees to collect bills and credit balance 
after deducting commission to the firm account, any 
acknowledgment by means of a letter forwarding bills 
as arranged sent by one of the partners, other having 
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w v'crrd his connexion \Nj(h the ].'ai Lncrslii]), is sufficient 
arkriowkclgnic ni ia du xihfearr of a holier <.f dissolu* 
ti<)h to ihr haitk, arid is bihcliiig on ih'* other partner, 
56 CaJ, 55 ^ " 33 C.W.N. .}i2fc.A.I.R. 1929 Cal. 714. 

— S* ^ 2x — Acknowloclglng partner must have 
authority. 

Section 21 (2) simply means tliai mere acknovsirdg- 
m< nt f»r pa^Tiu at by c»nr or morr partners is not of it* 
self sufficient to ma|c<‘ the other or otluTS cliarg<‘able 
apart firm the qicMirn c»{ autJjority. r6 Cal. 

33 C/\\'.N. .iir=.A-I.R. JC29 Cal. 714. 

S. 21 — Acknowledgment by one in the course 
of partnership business — Binds the others, 

1 tie in« re f..ci that persons arc parim rs do<s not 
make one jjarii.cr liable under an i4<khowl(dgment 
by anoilicr ; but if tjic ackaowNdgment is <!onc in the 
course of i^artru r^hip business, it is binding on die oth< rs. 
in Ind. Cas. 50 All. 982^26 A.L.J. i036=A.I.K. 
1928 AN. 491 . 

S. Hindu family — Acknowledgment 


In the course of family business by one member—^ 
Binding on other members. 

Wlicn a Hindu joint family carries on a business 
the members of the family arc in the position of p3rincrs 
in regard to pcjsons dealing with that business and an 
acknowledgement of liability made by a member in 
the usual course of the partnership business and such 
as is necessary for the business, is binding on the other 
members of the ffimily as partners and extends the period 
of limitation. 10 All. 418, Foil, ni Ind. Cas. 143= 
50 All. 982 = 26 A.L.J. io 36=A.I.R. 1928 All. 491. 

— — S, 21 — General authority to partner to contract 
debt— Authority to keep alive a debt presumed. 

An acknowledgment or a payment by a partner with^ 
out special aulhoiiiy is bji.diag upf-n the oifur partner. 
Under S. 21, a partner iJ>so Jacto has no authority to 
acknowledge or 10 make a part pa\ment ; but if 
he has general auilu rity to contract debts or makr pay- 
ment he has implied authoiiiy to keep the debt alive 
and it is unnecessary to make cut srreial authority. 
41 Mad. 427 (F.B,),Fo//. 112 Ind. Cis. 49i«A.I.R. 

1928 Mad. 972. 

S. 2X (2) — Scope CDEplalned, 

Section ai (a) docs not say that a person shall not 
be liable on an acknowledgment signed by the partner 
but by reason only of a written acknowlfdRment siyncd 
by his partner: and it amounts to saying that if there is 
no more than a written acknowlcdpurni signed by one 
defendant .the fact that the other defendant is his partner 
cannot affect the latter’s liability. 92 Ind. Cas. 653 
= 23 M.L.W. 199 = 1923 M.W.N. 707=A.I.R. 1026 
Mad. 1 14=50 M.L.J. 07. 

S. 31 (3)— Joint partners— AckRowledement — 

Implied authority. 

An acknowledgment must be authorised or must be 
capable of being inferred from the acts of parties. In 
the absence of direct evidence tliat a co-contractor or 
partner has authorised his co-contractor of co-partner 
to acknowledge a debt or to make payments saving limi- 
tation on his behalf . TIic Court can infer such autho- 
rity from other circumstances, such as the position of 
the othc co-contractors or partners in the business, 37 
M. 146, Foil, 32 M. 421; 35 M. 142, Disapproved. 41 

M.L.J. 373=23 M.L.T. 26i = (i 9 i 8) 
M.W.N. 285=7 L.W. 552 =45 Ind. Cas. 18 (FTb.), 

ux-^Pflirt paymoat by ona partnoT^ how fai^ 

win save Umltatioxx as against others — Proof. 

^ partner makes a part payment of a debt, there 
should be some evidence that in (he course of business, 
the partner who had made the payment had authority 
<0 do so on behalf of the finn, in order that the par 
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pa>mcnt may save limitation against the other members 
of the firm. (1908) 32 M. 421-5 M.L.T. 102=2 Ind. 
Las. 309. 

XI. Barden of proof— Snb,.S, 

• S, 21 — Borden of proof. 

The party who pleads S. 21 (2) has no show that he 
can claim exemption under its terms. A.I.R. lom 
Mad. 738=127 Ind. Cas. 641, 


12, 


‘ Chargeable — Meaning of— Sab-S. (2). 

S. at — Interpretation “ chargeable ” — Not limi- 
ted to personal liability. 

The word chargeable ’’ in S. 21 prima facie means 
every kind of chargcability under a contract and it can- 
not be limited to personal liability only, 121 Ind. Cas. 
858=30 M.L.W. 677= A. I. R. 1929 Mad. 881=57 
M.L.J, 588, 

13, ** Only*’ — Moaning of — Sub-S, (2). 

S. 2t — Interpretation only ” — RestrxcU the 

application of Ss« 19 and 20, 

Tlic word only in S. 21 (2) is not a mere surplusage 
and if effect be given to the word the sub-section would 
not in any way interfere with the operation of S$. 19 
and 20, but would restrict the application of those 
sections to cases which strictly satisfy their requirements. 
98 Ind. Cas. 381=44 C.L.J. 475=A.I.R. 1927 Cal. 193. 
S, M. 

Synopsis. 

t» Addition of parties. 

а. Amendment, 

3, Applicability, 

4, Effect of subsequent addition, 

5, Interpretation. 

б, Joint Hindu family, 

7, Necessary parties, 

8, Partner sUp, 

9* Proper but not necessary party- 
lo. Scope and effect. See also C. P. CODEi O. t> 
R. 10. 

XX, Substitution of parties, 
xa« Transposition of pax^es, 

13, Suit against a dead persoa- 

14, Miscellaneous, 

x. Addition of parties, 

S, 22 (i) — Applicability — Addition of 

owing to devolution of interest during peadaicy 
of suit, 

S, 22 {2) of the Limitation Act expressly lays dowa 
that ‘nothing in sub*S. (i) of that section shall app^X 
to a ease where a party is added owing to a dcvohiuc® 
of interest during the pendency of the suit. The additi 
of heirs is governed by O. 22, C. P, Code and 
cation is made by one of the hciis in time, it wtwW 
matter if all the others arc added later on. A.I.R- *95*^ 
Kut. 83. 

S, 22 — Addicioxx of 'parties — Additao® 

representatives • 

Mortgage suit against heirs of deceased mortgagot^ 
Some heirs joined after limitation : 

Held, S. 22 of the Lim. Act docs not apply sin^ 
new defendants were added. A.I.R. 1943 ® 

= 1943 O.W.N. 105=19 Luck. 183=207 Ind- Cas. ?*• 

— S, sa— Additxoft of parties— Person’ s , 
struck off from array of defendants — No objecti 
— Applicatton to implead beyond lixnicatx 

Where, in a suit under O, 21, R. 103, C. ^ 

name of the auction-purchaser is struck on ”3“*® ^ 
array of the dcTcndants, the effect is that the suit as 
^ he is conccmcd, comes to an end. When ha * ja 
is added at a later ^tc, a new suit must be rega 
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as having been brought against him, and if such is not 
brought within time (one year from the dismissal of 
application under O. 21, R. ioo\ then it is barred by 
limitation. The fact that the order expunging the per- 
son’s name from the array of defendants was made 
under a mistake does not affect the question, A.I.R. 
1942 Pat. 270 = 8 B.R. 526=199 Ind. Cas. 196. 

S. 22 — Addition of parties — Plaintiff impleading 

leal representative after limitation — Suit decreed 
against all defendants — Dismissal of suit on appeal* 

A mortgagee instituted a suit against the father of 
the legal representative of tlie deceased mortgagor. 

It w'as found that he could not be legal rcprestrntaiivc 
of the deceased, the property having been gifted to his 
sons by the mortgagor : 

Heldy that the mortgagee could not implead the legal 
representative of the deceased mortgagor after the ex- 
piry of the period of limitation. It was immaterial 
whether, in impleading the new party, the Court acted 
sno mctu or on the application of a party, 

also that the dismissal of the suit on appeal bV 
such legal representative involved ilic dismissal of th^ 
suit against the nonappealing cUfendants also specially 
where the mortgaged property was not in their posses- 
sion or ownership and llic decree appealed fr<im per- 
tained to the mortgaged property alone. A.I.R. * 91 ^^ 
Lah. 262 192 Ind. Cas. 105. 

S* 22 — Addition of party — Suit against bena- 

xnidar — Real owner made party beyond time* 

A benamidar can repre-sent the re.d owner . He is 
in a position of a truster and the true owner will be bound 
by any adjudication in a suit in which the benamidar 
is a party. 

W'herc a real owner is made a party to a suit against 
henarnidar^ beyond the prrioil of limit at kin, it will not, 
by itself, let in the operation <»f S. 22. bccatise the real 
owner will not be a new party and ilie suit as against 
the real owner will not be timidiarud if it was within 
time against the benamidar. A.I.R. 1938 Mad. C87 
= 47 L.W, 665 «(i938j M.W.N. 500*^177 Ind. Cas. 
38*. 

6* 22 — Addition of party against whom limita- 
tion has espired as pro forma defendant— Effect. 

'Fhe rules of limitation apply only to claims* The 
fact that a claim is barred against a particular defe .cant 
does not prevent defendant being impleaded as pro 
forma. 

Where, in a suit fer accounts, one of the partners 
who is a necessary party is made a pro forma defendant 
only when the claim against him is barred, once he 
Ixrcomrt a party, the suit cannot fail for non-joinder 
and the limitation p tried against the conte-sling fiartirs 
cannot be affectrd by ihc fact that he is impleaded after 
the expiry of Hmitaiion. A I R. 1937 AJl. 5t^2=(i937) 
A.L.J. 571-1937 AAV.R. 527-170 Ind. Cas. 743. 

*■ — S* aa— Additiois of parties — Addition of Official 
Rocaivsr appointed pradente lite* 

Suit to enforce mortgage — Pending suit mortgagor 
adjudicated insolvent — Suit dismissed— Appeal — Ap- 
plication to implead Official Receiver as respondent 
but beyond period of limitation for filing appeal : 

Hild^ that S. 22 (1) had no application and tliat he 
can be impleaded under O, 22, R. 10, C* P. Code. 36 
P.L.R. 483— A.I.R* 1935 Lah. 316* 

an — Addition of parties — Legal repi 


*S* 2! 


‘Addition of parties* 


Puisne mortgagee impleaded after 12 years in a suit 
lor sale by morigagec. Question of limitation can be 
raised and plamilff cannot get relief against the puisne 
mortgagee . 1932 M.W.N, 330. 

Addition of new defendants* 

Suit against d-fondants as members of joint family 

as partners— Other 

members of the family also added as parties. 

defendants, 

under S. 2 (i),Lim. Act, the suit must be deemed 10 
have been instituted when they were brought on record 

33 Bom.L.R. ,385 =,35 i„d. Cas. 423. 

S. 22 — Addition after limitation. 

An application, under O. 2t, R. 100, C. P. Code, 
presented within 30 days of dispossession— The non’ 
applicant auction-purchascr giving notice to the aocli- 
cant that certain portions had been sold by hitn to 
third parties Applicant impleading the sub-purchasers 
after the period of more than 30 days from the date 
ol receiving such notice : 

H-ld, that the application was not barred by limi- 
tation and the order was not op n to any criticism on 
that ground. 58 Cal. 55 = A.I.R. 1931 Cal. 385 = 
132 Ind. Cas. 631. ^ 

S. 22 (x)— Addition of parties— Limitation— Bar 


of* 

PlainilfT sued as the bead of an impartible raj for pos- 
session of certain viU ages granted for the maintenance 
of a junior member of the family aUegir.g that they had 
reverted to him under th* family custom. This plea 
howev<T failed . The plfT. set up an alternative title 
to the villages by assignment from the grantee to the 
pin*, father. The High Court held that the villages 
had ceased to be impartible under the assignment and 
that th<* plff.’s brother was a joint heir with plfT. The 
High Court held, that tli- plfT. brother was a proj^r 
party and directed liim to be added as a party respon- 
d :rt aft< r the exiiiry of xUv periotl of limit, "U ion, especially 
as no <ibJection on the grouiul of non-joinder was pressed 
by the ck iis. at the trial. The Privy Council affirmed 
the judgment t>f the High Court. 32 All 241=37 LA. 
60=14 C.W.N. 842=12 Ikim.L.R. 419 = 7 M.L.T. 
4i4=(i9JO) M.W.N. 118=6 Ind. Cas. 981 (P.C*)* 

S, 22 — Addition of partxM — ^InsUtntioa of muiv 

date oL 

Against a party subsequently added, the suit is deemed 
to have been instituted on the date when i:e has been 
brought on the record. 13 Bom.L.R. 1014=12 Ind. 
Cas* 58C, 

S. 22 — Addition of parties— Application under 

S* 25 of the B« T* Act — Additioa of junior members 
of Joint Hindu family— Limitation* 

An application under S. 105 of the B. T* Act is not 
maintainable at the instance of the manager of the joint 
family and if the junior members arc added after ihc 
period of tw*o months from the final publication of the 
record of rights the application will be barred. 62 
Ind. Cai. 549*25 C.W.N. 38=A.I.R. 1921 Cal. 591* 

S* 22 — Addition of partifiii Rfma— oolt 


Suit affsinsl wrong penon at legal rcprescDiative 
of dee eased debtor^ Addition of real rrpmcntatis*c 
after limitation— Section 22 appiki and the suit is time 
barred— Even if the mistake was hena Jidi^ it would not 
avail plaintiff for purpoee of limitation* 32 P.L.R* 
g5SiBA.lJl* 1932 Lah. 314*137 Ind* Caa 


afmins I— Additional of real owner. 

A principal cannot be added out of time in the shoe* 
of his bmamidor who is sued within lime. 18 Ind* Gas 
392 (Cal.)- 

— ■ S, as (t) — Addition of parties — After time — 


A claim for rent U not barred because one of the 
plaintiffs was added after the period of limitation to meet 
possible future objections. 14 C* 400 and 22 B. 672* 
8 lod* Cas* 690 (Cal.). 
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S. aa— Addlrion of partics—Additional repre* 
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n a suit to enforce rights of trust! by tx-rsons interested 
the trust, additions of more nprAentatives out o{ 


sentatives. 

In 

in iLc iiusT, aaaitions oi more ripn^ntatives out of 
time does not bar the suit. 9 L.W. :577=(t9>9) M.W.N. 
435 = 5^ Cas. 353 . 

- S. 23 — Addition cf parties— Institntion of Suit* 
date of. 

Th«- date of institution of a suit as against a newlv 
added party must be the date on which he was added 
as a pany. 5 L.W. -222=38 Ind. Cas. 169. 

— - S. 22 Addition of parties — Assignee added — 
Limitation. ® 

Per Seshagirt Atjar, J.— S. 22 of t)ic Limitation Act 

where tlir added or substituted 
plaintiff \sanls to litigate a right for himself indeptndendv 
ot the right of the original plaintiff. Where therefore 
a plaintiir is added in conu-quence of the assignment 
of the riglits of tlic original plff, his right to a decree is 
not affected by S. 22. 23 A. 331, 14 C. 400, 20 C.L.J. 
107, Foil. 40 Mad. 722=32 M.L.J. 407=29 Ind. Cas. 

034- 

~ Afldition of parties — Assignee’s applica* 

tion for execution. 

Upon the death of the appellant during the pendency 
ot an appeal from an order in an execution proceeding. 

It IS open to the legal representative to apply for leave 
to prosecute the appeal. An assignee of a decree may 
apply to the execution Court for leave to carry on the 
execution proa-erliug which has Ix-en comminccd 
by the original decree-holder. The Court is ! ..und to 
allow execution .at tlic instance of the recorded diene- 
holder unless intimation has been given in the regular 
way prescribed by law for the admission of another 
pe^n who obtains leave to carry on execution as an 
awjgncc. 10 C.L.J. 396=3 Ind. Cas. 324=14 C.W.N. 

— S. 22 (i) and Art. ix— Addition of parties— 
Suit under O. 21 , R. 103 — limitation. 

T^ugh a suit brought within one year of an order 
pa^ under S. 3C5 of the C. P. Code (1882) is not barred. 

‘‘Xpiry of one year can raise 
the plea of limitation. 7 M.L.T. 306=6 Ind. Cas. 

S. aa— Ad^tion of parties—Party already repre- 
Jomder of after expiry of limitation— 

'Hie joinder of a person already represented in the 
suit as a party to it is not joinder within the meaning ^ 
h. 22 of the Limitation Act. 56 Ind. Cas. 386 (Nag.). 

— — S. 33— Addition of parties— After time— When 
acts as a bar. 

.*3?^ parties after time involves a bar only 

It the joinder was necessary to the suit. 10 S.L.R. 38 
=•35 Ind. Cas. 551. 

— S. 32 — Heirs added as parties. 

In a suit brought against the minor son of the mortgagor 
a Mahomedan on contention that the suit was barred 
as against the other heirs who were afterward added 
as parties on plff.’s application, it was held that the addi- 
tion oi the parties after expiry of required time fixed, 
did not involve a dismissal of the suit under S. 22 of 
Limitation Act ; moreover the suit was not barred 
against them as money was specifically charged on the 
whole property by the deceased. 39 Bom. 720=17 
Bom.L.R. 685=31 Ind. Cas. 180. 

' ®. 33 — Add i ti on of parties — Suit by agent on 
behalf of ^irm — Addition of partners as Co-plain- 
tiffs. 

The section will not apply when a suit is brought 
by an agent on behalf of a finn of partacn^ merely be- 


cause it is -so barred when the other members of the 
partnership? are impleaded as co-plaintifli. 2 L W 
239=28 Ind. Cas. 210. 

S. 23 — Dower, suit for— One of the heirs joined 

3 years after death of wife as party defendant— 
Husband’.s suit not barred. See MAHOMEDAN LAW 
“DOWER. 6 C.L.J. 558=12 C.W.N. 84. 

^S. 22 — Addition of party-defendast by Coart 
of its ovm motion or at tho instance of party — 
Mortgage suit. 1 

When in a suit a penon is added as a party-defendant 
at the instance of the Court after the period of limitation 
applicable to the suit has expired, S. 22 applies and 
bars the plaintiff’s remedy as against the aaded de- 
fendant. 24 C. 640 ; 4 C.W.N. 459 Foil ; 27 C. 540, 
overnJed; 12 C. 642, Expl. 

Quaere : Whether the portion of the mortgage pro* 
perty in the hands of the added defendant was thereby 
exempted from liability under the mortgage, ii C.W.N. 
350=35 C. 5 * 9=9 CL.J. 242 (F.B.). 

Also 10 C.W.N. 55t=33 C. 613=3 C.L.J. 576. 


-S. 


22 — Adding of party — “ New defendant 

Where relief was originally claimed against a party 
(here a debuttcr estate) who had to be represents by 
some person, the proper representation of that party 
subsequently made has not the effect of adding a 
defendant ” to the suit. 2 A. 296 ; 4 A. 37 ; 7 C.W.N. 
75 Foil. (1905) 9 C.W.N. 421=32 0.582. 

- ' S, 23 — Addition of new defendant. 

Where on its being found that the deceased py*y 
to the suit had left a will, the record was altered by d«- 
cribing one of the two sons already brought on the records 
as the legal representatives as executor and stnxing 
out the name of the other. 

Held, that there was no addition of a new detodant 
within the meaning of S. 22. (*903) 7 C.W.N. 575 , 

S. 22 — Addition of new parties by Coo**- 

Appeal — C. P. Code, S. 559, 

If fresh parties arc merely joined for the 
of safeguarding the right subsisting as be^een ibOT 
and others claiming generally in the same intei«t, tn 
determination by application of the provisions of o. 2 
of the date of the institution of the suit as regaw syc 
freshly joined parties does not ordinarily affect the ngii 
of the original plaintiff to continue the suit, and 
not therefore, attract the application of the gen**“ 
provisions of the Limitation Act. 28 B. it, FoU. ( 19 ®®/ 

I A.L.J. 543. 

Also {1903) 5 Bom.L.R. 618=288. ii. 

a. Amestdment. 

S. aa — Ammdmeat, , 

Redemption suit against member of unincorp ®^ 
association in bis person^ capacity as 
Amendment seeking to sue membu as repre*®®*®* 
association ; u nf 

Held, that could not be allowed as large J"*® , 
parties were being added — Fact that amendment 
not opposed did not deprive association of its 11^ , 

plead limitation. A.I.R. 1940 Mad. 639={*94®1 
M.W.N. 446. 




^ a 

PlaintiiF wrongly described as m ajor— Mis tak e 
fide — Court can, under O* i| R* lo, C, P. Code, corr^ 
the error— It cannot be said in such case that a 



956=3 igi Ind. Cas. 150. 
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S. 22 — Amendment — “ Misdescription ” — Omi- 

eion to record all partners as defendwts in amen- 
ded plaint. 

Where the original plaint shows that the plaintiff 
has recorded four dissolved firms as defendants, but 
the amended plaint shows that only two of the partners 
of the four defendant firms are recorded as defendants 
despite O. 30, R. 3, C. P. Code, the omission of the 
remaining defendants amounts to “ not naming defen- 
dants ” and not misdescription under S. 22, and the 
plaintiff cannot take the protection of S. 22. A.I.R. 
1936 Lah. 485=38 P.L.R. 827=163 Ind. Cas. 734. 

S. 22 — Amendmont — Misdecription. 

The plaintiff filed a suit against one G alleging that 
G had, while plaintiff was a minor, obtained a fraudulent 
decree against him and realised money belonging to 
him. Plaintiff was not aware of the identity of C . One 
G was served but it turned out that be was not the person 
whom plaintiff wanted to sue. Plaintiff then amended 
the plaint and got service on Uic right person : 

NfM, that the plaintiff intended to sue tlie person 
who realised the money from Court and admittedly 
his name was G and the fact that he impleaded oiiginally 
a wrong C amounted to a misdescription and not the 
substitution of a new defendant v.ilhin the meaning 
of S. 22, and hence the suit was not barred. A.I.R. 
1936 Lah. 147=162 Ind. Cas. 280. 

S. 22 — Amendment. 

Where a plaint is filed against a firm consisting of 
certain jicrsons, it should be deemed filed as against 
them as existing persons although their names arc not 
disclosed and if their names arc subsequently tlisclosed, 
tlic amendment is merely for correcting a misdescrip- 
tion of the existing persons and the suit must be deemed 
to liavc been instituted when the plaint was presented 
and net when it was amended. A.I.R. 1935 Sind 
225=159 Ind. Cas. 933. 

S. 22 — Amedadment. 

Suit by agent against pnncipa],first a.s against 
individual — Amendment of plaint as against firm : 

Held, date of filing suit was the date of the amend- 
ment. (1932) 34 Bom.L.R. 1410. 

S. 22 — Amendment in description. 

Section 22 has been held to apply to cases where new 
plaintiff has been introduced and is not applicable to 
cases where there is only an amendment with regard 
to the description of the plaintiff. 113 Ind. Cas. 
24=32 C.W.N. j 96=A.I.R. 1928 Cal. 485. 

S. 22 — Major represented by mistake as minor 

and eoistg by next friend. 

Where a suit was wrongly instituted by a person as 
the next friend of the plaintiff but was sulnequently 
allciwed to be amended as plaintiff had already attained 
majority. 

Held that when the proper amendment was made 
the plaintiff was not introduced as a new party to the 
suit but was already on the record when the plaint was 
fllod ; and consequntly the amendment describing 
hirn properly at a later stage did not amount to the ad- 
dition of a new party within the meaning of S. 22. too 
Ind. Cas. 469=A.I.R. 1927 Cal. 477. 

— 8 . 80 — Bait ia pcrsosml cs^iaciCy — Ameoded 
titlo as administrator. 

Plaintiff brought a suit in hit personal capacity against 
the defendant for a certain sum of money which he 
alleged that the defendant bad realised from pl^tifTs 
tenanu but bad retained in hit own pooesiion. The 
suit was brought within the i^riod of but 

after the n^iratioo of that perM the i^aintiff prayed 
to be permilled to sue not only in his personal capacity 
but also as administrator to the estate the deceased 


proprietor and the plaint was amended accouiiiioK . 

he mon^ belonged to the estate which was inlu iitcd 
by plamuffand his two sisters and of which the pLiintiff 
was the administrator. 

Held that there was no change in ‘ person ’ and the 

GWtT.^ 43 I-A. 313; 7 

R i9=5 Ca. i'.g C=«- 403 = 5 . Cal. 845=A.I. 

C.u„-Sc„peof 

The Court has jurisdiction to add or substitute nartie* 

rtct unuci, u. I, R. 9 or O. i, R. lo sub-R 2 but it 
and fmaUy setUed that the Court acting on 
Its own mitiaiive is no more entitled when mSdno 
amendments to effect the substitution or addiW 
of parties under these two orders to disregard the S 
visions of toe L.mitaiion Act than it wotdd be entided 

by one application 

\Vhcrc in the pleadings the defendants arc sufficientlv 
described and those gentlemen are before the Court 
^d parues to the suit an application to amend the 
plamt e.g. to substitute for defendants Johaimal mL, 

Khemkaind Manmull 
Khcmka would not be for an amendment Ly which 
a new party was added but it would be an amendment 
merely for the puiyosc of more clearly describing partis 
who me already before the Court. Such an application 
would not be within S. 22 of the Limitation Act. 75 
Ind. Cas. 81 = 50 Cal. 549 =A.I.R. 1924 Cal. 74. 

S. 22— Ajmenc^ent— Manager suing on behalf 
of temple — Temple’s name added* 

No substitution or addition of a new plaintiff is made 
by an aptendment where only the description of the plain- 
tiff IS corrected. The plaint stated that Himlal and 
Tulsiram u-crc managers of the temple. The deed of 
gift of which the title in suit rested was filed. This deed 
inenuomd the temple as tlie donee and Hiralal and 
limiram as the managers. 

Held that the suit was not filed by Hiralal and 
Tulsiram on tlicir own U lialf but on behalf of the temple 
and the omission to mention tlie temple in the hcadme 
was merely a mistake in die description of the plaintifL 
No question of limitation .arose when that description 
was corrected. 71 Ind. Cas. 39 = A.I.R. 1923 Nag. 96. 

S. 22 — Amo&flment — Correction under O. x, 

R* 1O9 C« P* Code— When to be nade* 

Under S. 22 a mistake to be corrected under O. i, 

R. 10, C. P. Code (1908), must be corrected before 
the limitation period of the suit expires. 33 Mad iii; 
= 7 M.L.T. 185=5 Ind. Cas. 931. 

S. 22 — Amendment — Clerical mistake — Mis> 

description of deft. — Amendment. 

Where in a suit for the correction of a certain entry 
in the Record of righu the deft, was described as Mr. P.J. 
Forbes instead ol Miss P.J. Forbes. 

Held that the suit was not barred by limitation in- 
asmuch as the mistake in the name of die deft, was but 
a clerical one and the case was merely of misdescription 
since the party that was meant to be deft, in t^ suit 
was the person whose name had been recorded in the 
Record of rights. 32 Ind. Cas. 872 (Cat.). 

S. 22 — Amendment — ^Now — Salt 

amended aa on of company. 

^Vhcre a person sued in his own name but amended 
it after time as suing on behalf of the company. 

Held that it was not one of adding a new plff. within 

S. 22 and the suit was therefore not barred. 30 M L J 
57-33 Ind. Cas. 357. 

— -S. 22 — New plff, — Suit in private ospacity 

Amendment of east as managing director~EffMt. 
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VN’hcn a plfT. ^:ed in his private capacity and later 
applied for arncndmeni of ili<* 51: it as managing director. 

Held tliat (he Miu nt did not ?mouui to adding 
a new pIfT. under S. 1*2 hut had nu r< 1 > ihe iflict of al- 
fering (he grrond on v. hicli die jiff. cc»old recover the 
amount. (15 M. 417 : 3:> C. 5^2 : 25 M.L.J. 452 Foil.) 
Jb M.L.T. h.il Cas. 945. 

52 — A mend me nl— Suit against & wrong 
deft* joining a right one after time* 

\\ here d.c* nii.stahc in d*c name of ihe defi. is a clerical 
misiahe ihe suit is widiin time aiul such amendment* 
is also virlJu lime. 32 lud. Cas. 872 (Cah), 

— S. 22— Amendment of plaint — After time — 
Non*es6cntiaI particular— Bar. 

Ainen<!m<ju oj a pl;.int \siih rtference to a non- 
css<i:iial particular made after time uitliout adciing 
a new pi FT. <>j dtfi. is not : fit cud hy S. 22. to O.C. 
221=^4 O.L.J, 49«'6 Ind. Cas. 941, 

S. 22 — Amendment — Pleadings — LimUatlon. 

PlfFs, sued for recovery of nuncNs ficm a trust im- 
pM'hding as ch hs. all pcjsctns \Nho could possibly have 
a claim to be the Tl.«- Ccui t cllrecletl an amend- 

ment of ihc plaint so as to raijc an issue as to which of 
ihe drfis. was the pr<|rr trustee. At the time of the 
amcmlment the period of limitation for instituting the 
suit had expired. 

Held, that the amendment did not alter character 
of the suit and that the suit was not barrtd 37 Cal 
229=39 I.A. 27=14 C.W.N. 2bi = 7 A.L.J. 125= 

7 M.L.l. 63=11 C.L.J. 220=12 Ikni.L.R. 257=20 
M.L.J. 171 = 5 Cas. 404 (P.C.). 

S. 22 — Amendment — Misjoinder of parties—^ 

Names of parties struck off. 

Several plaintiffs joimd to institute a suit within 
the prctcriLtd peikd of limitation ; on an objection 
being raittd as to misjoinder of parties and of cause 
of action the plaint was smendtd by striking out the 
names of all the plaimiffs but one \sho cltcud to con- 
tinue to carry on the suit so instituted within the time. 

held the suit was not barred. (IQ07) 12 C.W N 
490=35 C. 495 (F.B.). 


3. Applicability. 

-S. 22 — Applicability — Person suing on his 


^balf— Plaint amended by which suit converted 
into representative action under O. i, R. 8, C. P, 
Code. 

An amendment which docs not seek to bring in a new 
party but only varies the ground on vihith the relief 
was orginally sought or asks for a different or additional 
relief without changing the cause of action* docs not bring 
the ca« within S. 22> Lim. Act. Similarly where a 
party IS already on the record either as a plaintiff or 
as a defendant an amendment which merely alters the 
capacity m which he has been impleaded to one of a 
different character doest net involve an addition of 
parties so as to attract the provisions of S. 22. Hence 
an amendment of the plaint by which the suit is con- 
verted into a representative action under O. i, R. 8, 
C. P. Code does not involve addition of fresh parlies 
so as to attract the provisions of S. 22. Lim. Act. A.I.R. 

1943 Mad. 53 « = '943 M.W.N. 304=(t943) 2 M.L.J. 

1 — 56 M.L.VV. 583=1. L.R. (1944) Mad. 133=212 
Ind. Cas. 533. 

-Applicability. 


•S. 2: 


-S. 22 — Applicability — Suit for recovery against 

T «*A*i«^*S*> a A..* _1 J * I *- a 1 


there is no change of defendants m the real sense of the 
word and S. 22, Lim* Act, docs not apply* A.I.R. 1914 
Mad. eo9=-(i94i) 1 M.L.J. 580^53 M.L.W. 50i« 
1941 M.W.N. 383*200 Ind. Cas. 725. 

• S* 22 — Applicability. 

Neitlicr Art. 1 1 nor section 22 is applicable to a tram* 
fcrie from a successful objector who was not a party 
to the objection proceedings under O. 21, R. 58, C. P. 
Code. A.I.R. 1940 Lab. 497=42 P.L.R. 601 = 192 
Ind. Cas. 663. 

Sa 22 — Applicability. 

One of co-plaintiffs dying ptndente Utt. Plaintiff alone 
bringing suit on mortgage in spite of the fact that the 
right devolved on her jointly >viib sister — Death of sister 
during pendency of suit — Plaintiff is entitled to decree 
— Seciiim 22 has no application — No new plaintiff or 
defendant i% being substituted— Plaintiff’s title to the 
whole of the mortgage amount even if incomplete at the 
lirr.c of suit is complcicrl by the rule of survivorship. 
A.I.R. 1940 Mad. 4i2s*(i94o) i M.L.J. 240 = {i94o) 
MAN .N. 429= 190 Ind. Cas. 657. 

~ S, 22— Applicability* 

Section 22, by operation of S. 29 (2), applies to apf>lr 
cations under S. 26*I*\ Beng. Icn. Act. 4^ C.W.N. 
316* A.I.R. 1938 Cal. 324*177 Ind. Cas. 798- 

~ S* 22— Applicability* 

— S. 22 — Applicability The proceedings under S. 6fif 
Pro. Insol. Act* are more akin to an appeal than to * 
suit and the provisions of S. 22 have no bearing on Ihc 
question. A.I.R. 1937 Lah. 611*168 Ind. Cas. 309 

-S* 22 — Applicability and scope* 

Section 22 has no application to a case under S. 

(4) (e), Beng. Ten. Act. A.I.R. 1936 Cal. 388**4t> 
C.W.N. 506*166 Ind. Cas. 492. 

S. 23 (2)— Applicability and *oop®— Ben^- 

underi when can be availed of. 

Section 22 (2) can be availed of only in cases 
the plaintiff and the defendant have a joint p 
action. 41 M.L.W. 177= {1935) M.W.N. 2fO*AJ. • 
1935 Mad. 240*69 M.L.J. 30*156 Ind. Cas. 455 * 

■ S* 22 — Applicability* 

A right plaintiff under O. r» R. to, C. 
be substituted in place of the wrong one only • h^ 
to sue was not barred by S. 22. 36 
A.I.R. 1934 Bom. 385*58 53Z*i53lnd. Cas. wo. 

S. 22— AppUcabiUtj^AppUemtion to 

Where an award was made in favour of several pen^ 
and one of thtm made an application to ** "^J^ndcots 
the others as respondents and one of me 
filed an application after the expiry of the ^ 
limitation that his name may be transferred to 
of applicants : j 

Held, that the principle of S. 22 f PP^^nden* 
there was no bar to the transposition ol me roi^ ^ 
as an applicant. (193*) A.L.J. 863=A.LR* 93 
7 * 3 * *33 Ind- Cas. 410. 

S. 22— Applicability— added <i«» 

o%vn application after time. ^ 

Where in a suit under S. 9, Specific 
person is added one year after the date of ^ .^a«t d 
defendant on his own application and a deoce 
against him, he cannot avoid the deewe by 
vantage of S. 22, Limitation Act. io*® 

112 Ind. Cas. 786=30 Bom.L.R. i405=A.i.r^- 
Bom. 526. 

. 22 — Applicability — ^AppKcation under O* ^ 

- • - 


legal representative out of estate of deceased in his hajid.» 

1$ one against estate and not against representative as 
individual. 

Where in such a suit, one legal representative is im- A ‘‘suit ” under S. 2 (10)^ aocs apply 

pleaded fint and then another one, the estate which plication ** and S. 22 of the IJmitation Act ^ 

i» the object of the suit is represented throughout and to an application made under O. 9 » *3 ^ 


R* 13, G* P* Code* 

A **suil” under S. 


doH no. 
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62 Ind. Cas. 536=1922 P.H.C.C. 75=6 P.L.J. 463= 
2 P.L.T. 771=A.I.R. 1923 Pat. 86. 

S. B2— Applicability— Order j, R. xo, C. P. Code 

— Appeals. 

Section 22 of ihc Limitation Act docs not prescribe 
any period of limitation for the joinder of a party to 
a suit under S. 32, C. P. Code (1882), O. i, R. 10 or 
to an appeal under S. 559 of the old Code, (O. 41, 
R. 20) and there is nothing to prevent such a joinder 
in either a suit or .appeal even after it is barred by time. 
Section 22 of the Limitation Act applies to appeals as 
much as to suits in principle. But a suit in which a 
dcfcjidaiu is joined, afi« r the period of the limitation 
has expired, must necessarily be dismissed as against 
him. In an appeal, however, there may be posnLly 
reasons justifying its admission alter time under S. 5 
of the Limitation Act. C6 Ind. Cas. 217 = 5 N.L.J. 
192 = A.I.R. 1922 Nag. 213. 

S. 22 — Applicability. 

Section 22 of the Limitation Act, docs not apply to 
proceedings in execution. 62 Ind. Cas. 30 — 2 P.L.T. 
619 = 6 P.L.J. 358 = A.I.R. 1921 Pat. 180. 

- S. 22 — Applicability — Execution proceedings. 

S. 22 applies only to suits and not to exteutit n pro- 
ceedings. 10 C.L.J. 390=14 C.VN.N. 752 = 3 Ind. Cas. 

324. 

* S. 22 — Applicability — Pro forma defts. made 
plff.8 

S. 22 of the Limitation Act docs not apply to eases 
where proforma defts. are made plfTs. 137 P.W.R. 1912 
= 84 P.R. 1912=14 Ind. Cas. 566. 

S, 22 — Applicability — Application to substitute 

legal representative. 

S. 22 of the Limitation Act refers to suits and not 
to applications for the substitution of a legal represen- 
laiive. 15 N.L.R. 21=49 Ind. 34- 

S. 22 — Applicability to execution procoodings — 

No. 

S. 22 applies only to suits and docs not govern exe- 
cution proceedings. (1909) 10 C.L.J. 396=14 C.W.N. 
752 = 3 Ind. Cas. 324. 

■ S. 22 — Applicability — Defendant, addition of. 

Per Curiam: — S. 22 applies equally to the addition or 
substitution of tlic defendant after the expiry of tht- period 
of limitation. (1909) 9 C.L.J. 523=36 C. 675=1 
Cas. 626. 

4. Effect of subsequent addition. 

' S. 22 — Effect of subsequent addition — O. i, 
R. 10, C. P. Code. 

A Court acting under O. 1, R. 10 is bound by the 
provisions of S. 22, Limitation Act, and it is immaicrial 
whether tltc Court acts suo moiu or upon the ax.plication 
of a party. 35 Cal. 519, Foil. 11 Lah. 688=126 Ind. 
Cas. 78=A.1.R. 1930 Laii. 747. 

■ 8. 22 — Effect of subsequent addition. 

Where an application is made to join errtain persons 
as parties, they become partit*3 to ilic suit from the time 
when tlie application is presented and not when the 
Court passed iu order joining (hem as panies. 17 Bom 
20; A.l.R. 1927 Mad. 468, Foil. A.I.R. 1925 Mad! 
^TtJ^otfoll. 128 Ind. Cas. 675=A.I.R. 1930 Sind 259. 

S. 22 — ^Effect of subsequent addition. 

When parties are added by (he Court after the in- 
stitution of the suit under R. 10 (a), C. P. Code. S. aa 
Limitation Act, provides that the dale when they arc 
added is to be deemed to be the date of the institution 
of suit so far as tliey arc concerned for purposes of limi- 
tation and the rights which they may have acquired 
under the Limitation Act arc thcr^rc sufficiently sale- 
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1 = 19-28 M.W.N. 

30 Bm? '3^=32 C.W.N. q 8 i« 

Mr5-. J- 

22 Effect of subsequent addition. 

477=38 MLT .ofi' f TD^° 372 = 25 M.L.W. 

4/7 3 M.L.T. 126- A.I.R. ,927 Mad. 468=52 M.L.J. 

— — S. 22— Effect of subsequent addition. 

of the ^S’of'SatTon ?hc 

S. 22 Effect of subsequent addition. 

.0 I, aye been insmu.ed, only ybtnte added 

5« Interpretation. 

A person is made a party within the meaning of S 22 
on the day the appheauon is made to brin| him on 
he record and not on the day when the CoSrt makes 
the order to bring him on the record. 1044. N L T 
5 I0 = I.L.R. (194.XJ Nag. 768 = A.I.R. 1945 Nag. 57! 

C. Joint Hindu family* 

S. aa — ^Joint Hindu family* 

PlamtifTs, members of Hindu joint family doing busi^ 
ness dcscrilmig thcrmdvcs in plaint by their names 
with addition of word firm ’—Deletion of word ‘ lirm ’ 
by amendment afiei limitation docs not bar suit AIR 
1939 Pat. 40 = 5 B.R. 284=179 Ind. Cas. 761. 

S. 22 — Joint Hindu family. 

Pro-nolc in favour of family— Suit by some members 
Impltading of other incinbcrs as defendants after 
limitation : 

Held, that such joinder does not render Ids suit liable 
to dismissal by reason of S. 22 Lim. Act, as against the 
original or real defendants, as tliat section dtx s not 
apply wlicrt there is no community of iateicst U ivsccn 
the two sets of def -ndanis and the fresh parlies are men ly 
joined for the purpose of safeguarding the orginal de- 
fendant. This principle fully apjjlics <\cn il the plaintiff 
is not the iaria of the joint family. A.I.R. 1937 Lah. 103 
= 39 P.L.R. 408=172 Ind. Cas. 596. 

1 . S.22— Hindu joint family — Suit against manager 
—Addition of other members. 

If parties arc effectively npresented through those 
whose action Linds them so that a decree passed against 
them is binding on such parlies, a spetific mcmioii of 
the names of such parlies subsequt-nUy made in the 
title of the suit cannot be regarded as addition of a new 
defendant for tlic purposes of limitation. Wheie the 
members of joint Hindu family are subsequently im- 
pleaded as panics to a suit in which they wire eflicl- 
ively rcpit.ientrd by liie manager, tl»ey cannot be lieemcd 
to be new defendants for tl.e purposes of S. 22. (1931) 

A.L.J. 421= A.I.R. 1931 All. 585" *35 Ind. Cas. 248. 

— S. 22 — ^Joint Hisulu ffunily — Substitution of the 
lanmea of co-parccoers. 
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Section 22 refers to cases uhere a new defendant is 
substituted or added. The substitution of the names 
ot the co-parcenei-s for uliat is admittidly a joint family 
business is no more than the correction of a mis-des- 
cnption nnd not , in addition of parties and so ihc section 
IS not applical)le 90 Ind. Cas. 685=27 Bom.L.R. 
ii22=A.I.R. 1925130111.527. 


22 b. Joint Hindu family* 10^6 

The joinder after the period of limitauon of a minor 
member of the joint Hindu family of the plaintiff in a 
^it on a mortgage is not fatal to the suit, (jm6} -12 
C, 1079. \ 


.00 impleaded 

Where a mortgage was executed by the father of a 
Hindu joint family and a suit by the morigaeec for pos- 
session was orginally brought against tlic bather nlonc 
and his sons were subsequently brought on the record 
• ^ at tbeir own instance on the allegation 
ol their being joint with thi- failier, and where at the 
time that the sons were brotiglu on the recotd, the suit 
was b.'i’Ted as against iliem. 

//f/f/. tliat the entire suit could not be dismissed and 
that . ven d the suit be considered to hr barred against 
the sons, relief could be gr.mted to the plaintiff against 
the joint family property with only the father, the 
manager of tlu; family, as sole defendant to the suit. 

and 34 AJI. 459. roll. 87 Ind 
Cas. 180=12 O.L.J 235=2 O.W.N. 225=28 O.C. 
393=A.I.R. 1925 Oudh 440. 

- S. 22— Joint Hindu family— Adult members 
deemed to represent family. 

“**/*'*' members of a joint Hindu family 
appear on the record as defendants it is a legitimate 
presumption tliat tlu-y arc acting as managers on behalf 
of thcmselvrs and of the minor members though it is not 
formally stated in the plaint that the deffndants were 
being sued as managers and therefore the addition of 
minor iiiembers defencL'inis, afier limitation does not 

of suit. 34 All. 549 Poll 

Ind. Cas. >001=46 All. 709=22 A.L.J. 602=5 L.R.A. 
Civ. 48 o=A.I.R. 1924 All. qo8. 

zr~^' Hindu family— Co.parconer added 

AS CO*plD» 

fi ® co-parccncr as a co-plaintiff after 

If limitation against him in a suit for recovery 

V ’ otlicr members will 

not make the ^it barred by S. 22 as against the others 
also. 24 P.W.R. 1909=20 P.R. 1909=1 Ind. Cas. 455. 

-~S. 82— Joim ^du family— Suit by manager of 

J^t famJy— Other members added after H= tf. 

tMtct — Formal parties. 

\\^crc in a suit by ifac manager of a joint Hndu 

are abided as parties after expiry 
a of limitation they arc merely formal parties 

and the suit is not barred. 33 All. 272=^8 I A ah— 

15 C.W.N. .321=8 A.L.J. ^2^56=9 M.L^'t. 343= il 

5 ^ 378=13 Bom.L.R. asglYxoir) 

2 M.W.N. 395=9 Ind. Cas. 739 (P.C.). ^ ^ 

Hindu family— Suit by manager 

-L *?*“**" /amay-One membeTj^ed 

after lumtation period— Effect. j 

® ^ ®r’* by the manager of a < 

family withm time, but after the period of 
li^tation was over, one of the members was^Iowcd . 

co-plamtiff. The addition of the new ‘ 
Rlaintiff would not affect the right of the original plain- \ 
tiff to continue the suit and the claim is not bar^ by ‘ 

-SC-LJ. 5=J I 

. ** Hindu father defendant duying — Sons r 

brought on record-Whether the suit shoSd be 
considw^ to ^vc ^ instituted against the sons. « 

=9 A. 6., =.90; I 

■ , Hindu family— Joinder of minor tl 

'plaintiff, member of Hindu joint family. ft 


R. 7 - Necessary parties. 

S. 22 — Necessary and proper party. 

cd A distinction must be drawn between a r ase where a 
necessary party has been added after the period of 
a limitation and the case where a proper party has been 
s- added after the said period of limitation. The suit 
,c ^vou^d not be barred in the latter case but it would be 
d barred in the former : 

n Held, on facts (hat it was held in the previous suit 
ic brought by ihc appellant against the present plaintiff 
it (subsequent mortgage) and the mortgagor that the 
mortgage deed set up by the appellant in that suit was 
4 not genuine. The suit was decreed against the present 
j plaintiff. The appellant could not claim to be a mort- 
gagte, subsequent or prior against the present plainliff. 

^ His suit was decreed against the purchaser of the property 
only and he could claim his mortgagee rights against 
^ liim only. The present plaintiff could very well ignore 
I him in a suit and the plaintiff was quite justified in one 
makitig the appellant a party to the suit. Even if the 
appellant were considers to be in the position of a 
® puisne mortgagee as against the present plaintiff, he 
was only a proper party and the suit could not, in view 
f of the provisions of O. 34, r. 9, C.P. Code, be dismissed 
* by reason of his non-joindcr and that the appcUmt 
f having thrust himself into tlic case, his plea of limitation 
t could not be allowed. 1942 O.W.N. 766=1942 AW.R, 

; (C.C.) 355=A.I.R. 1943 Oudh 164=18 Luck. 601= 

f 204 Ind. Cas. 444. 

^ S. 22 — Necessary party. 

' Wlicrc the necessary parties have been brought on 
the record within one year of the suiil under O.21, R- o3i 
C.P. Code the alienee pendente lite cannot advance the 
plea of limitation as S. 22 (a) expressly excludes the 
operation of Cl. (i) in such cases. A.I.R- >939 
138=17 Pat. 588=20 P.L.T. 76=5 B.R. 5>4=>8 o 
C as. 983. 

S. 22 — Necessary parties — Addidoa afte* 

limitation. , 

Where amendment of the plaint has been ordcr^ 
the amendment will not relate back to the date of 
original plaint in cases where to do so would be to “*^'5 
any defendants of a right under the Limitation Act, whicn 
had accrued to them owing to the default of the plain- 
tiff. __ 

In a suit under O. 21, R. 63, C.P. Code, the deo^ 
holder failed to implead to judgment-debtois •* 
parties and in appeal to the High Court the suit _v« 
remanded for disposal in accordance with law» *^**j‘* „ 
sAy, by adding the judgment-debton as 
in the suit by obtaining the permission of the Court 
bring the suit and by following the provisions, of » 

R. 8, C.P. Code. At the time they were joined as part^ 
limitation for suit against them had expired and tney 
objected to their being impleaded : 

Held, that the order of the High Court 0^ 
that the suit could not be effective unless the 
debtors were made parties, and if the suit coulo 
be effective without them, as they were not made pw^ 
within limitation, the suit failed. A.I.R. 1937 R*®* 
124=170 Ind. Cas. 105. 

• — — S. 22 — Nec:essary parties — C€>-sha*ex*s sid* 
rant— Joining othoira ittBT timo* 

One of the co-sharers cannot sue to recover the 
of the whole rent even ^ough the right to recover i 
conceded to Kirn by the other cosharers. 
co-sharer alone sues to recover the whole rent ana joi 
the other co-sharers after period of limitation 
for a suit to recover the anears of rent^ though the 
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bad at it* inception, it become* absolutely flawless on 
other oo-«harcrs being joined as parties so far as the 
plaintiff’s right to recover his own share of rent is con- 
cerned and he is entitled to recover his share of ruji. 
123 Ind. Cas. 828=A.I.R. 1930 All. ^>9. 

S. 22 — Necessary parties — Suit gainst trustee 

personally— Idol made party after time — Section 
applies. 

A brought a suit for possession of certain property 
on allegation that all rights in the projwrty had been 
tranaferred to him’ by reversioner B \\ ho got the property 
after the death of a widow, and that C who was in 
possession of the property had no tide. C contended 
that he was in possession of the property only on behalf 
of an idol .S', in whi>se favour the widow has execut'd 
a deed of gift and that S was a nectss:ir>- party to ih ; suit. 
A made an application asking C to be described as the 
rqjrcsentative of S and for adding S .ts a defendant. 

HtU, that originally the claim being against C per- 
sonally the proposed change was obvi<insly intended to 
change the character of the suit by inlrodiic ing a new case 
fend it could not he said that the amendiiienr was hitendcd 
<0 correct a misdescription and that it did not .nnount 
10 introduction ofnew party within th r meaning of S. 22. 
S was a nece.ssary party and he being impleaded alter 
J2 years the suit was barred and A could not also get any 
relief against C personally as C was in possession only on 
behalf of S. 123 Ind. Cas. 894»=G O.W.N. 1036^ 
A.I.R. 1930 Oudb 43. 

S. 22 — ^Necessary parties — Where title of an 

idol is cballei^ed. 

A shebait has a right of suit in matters arising out of 
the possession and management of the dedicated pro- 
peny. But a case, where the intrinsic title of the idol 
M challenged, stands on a different footing. In cases 
where the crucial question is about the ownership, the 
idol is a necessary party. 123 Ind. Cas. 89.1 = 6 O.W.N. 
io 36‘-A.I.R. 1930 Oudh 43. 

S. 22— Necessary parties— Addition of, after 

time. 

If a necessary party is joined as plaintiff or defrndajit 
after time for the suit has run out, the entire suit must 
be dismissed. 100 Ind. Cas. 859-=A.I.R. 1928 Lah. 33. 

-S. 22— Necessary parties — Impleading sub- 

mortgagee after time. 

Wliere a sub-mortgage, which was sinple, was <-ffected 
^thio 60 years on the property sought to be redeemed 
but the simple mortgagee got a decree and bought the 
property in auction after 60 yean had elapsed, when he 
was impleaded as defendant in the suit, to redeem the 
original mortg.igce. 

H0id, that the suit was barred as against him as acqui- 
sition of interest by him dated back to the date of simple 
^rtgage. 85 Ind. Cas. 330-22 A.L.J. 1018-5 L.R.A. 
(Qv.) 718-A.I.R. 1925 All. 174. 

— Nooosaary parties — Pre-emption suit. 

The suit was for pre-emption. The vendee were 
swral penons, T.B., D.J.. etc. The plaintiff iu his 
^aint joined as vendee defendants, "T. son of B”D,7. etc 
B was not Joined. The omission was due to an e'rror 
m the copy of sale deed supplied to the plaintiff. 

HtU, that there was not a mere misdescription of 
parties, and B wuld not be joined after the expiry of 
hmitatioo and Aat consequently, the whole suit should 

V®® '"‘I* 9 “' 555-7 L-L.J. 76-26 P.L.R. 447- 
A.I.R. 1925 Lah. 343. 

8, aa— Necemary partlm— Effect of sddidon. 

Where a Court orders a necruary party to be arhlrH 
whole nut shall be dee^^TU-e iZti^ 
when the p^ i* added. la^. 524, FoU. 79 Ind. 
Cas. 914-17 S.L.R. 324-A.I.R. 1925 Siod 181. 

10 P. Y. D .— 34 
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tAn. Partloa— Pre-empdon suit. 

pre-emption suit one of the vendees was 

sSS‘" £ s“-EiK 

— s. 2a-Necea«ary partios-Bonami purchase 
*“ aproning under R. 90 of O at C pi 

to the application after thirty days buT ^ 

had no means of knowing thw the osteuslhl!. 

was not the real purchScr o^‘<-“5‘ble purchaser 

Hildy that the addition of nartv after 'u j 

period, does not email the dS^iLl of th^apS 

|.nd wh... .uch a cocx.cuTo“i;''ad1."a'':n SSn" 
he bnng unwilling to be plainiiff afu r ik*. rL 
period the whole suit should be held to 1«- W 

PartT— Addidou after 

rerVrd '.hf '""1^ pmence on then 

record the suit cannot be adjudicatwl upon has been 

d and .. add.,1 after thr period oflterilation the 
5a (Lah“)"" ‘•''■'"dants. 57 I„d. Cas. 

aa-Neo^ry part^^AU.^ pondenu, lit. 
All alienee pendant* liU is not a * * * 

Suit and cannot, if made party after the neriorf «f'^r*** 
tation, advance the pica under S. 22 of thi Limfta'i”*’ 
-Vet. 33 Mad. 535-26 aM.L.J. H 9=25 Ind. cTtT 

pars^^Addod af« 

^ere a ncccssair party is added after limitation the 

^7- '4 ' J- «-7 M.L.t' 

If a plainUff suet to recover the joint property of iwo 
or more pcrsoiu, and at the time of trial omi.s to jo^ 
all proper and nectary parties, and if the righu of 
hoscjvho ough to be ^<fed as panics, to the suit are 
barred by hmitaiion, the suit must be dism issed for 
^nt of proper or defective joinder of pani« 
The principle appbes to cases where several peV^i 
jointly seek to recover the asseu of a deceased 

,8 C.W.N 464i i^r. O. , r. 9 onIyT^« 
where rchrf ^ be given if the necessary parties 
joined ^d the applicauon is within time, but not to 
cases where the parties to beamed, are barred in the 

^7' 

.rpui„a«. 

c’S'pu'STu. drd‘iL°; 5 ‘d.'?s'ur ..“Sf, 
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I-V 1I.C tcnanlwlrfendimts 
they should have Ix-on joined as plaintiffs in the first 
instance, and if they arc brought on the record after 
he expiry of the date of the limitation, their claim U 
arnd by limitation and the entire claim is barred as 
the claim was joint and indivisible. {1907) 7 C.L.J. 251 

8 Partnership* 

-^.^22-Partncrship-Names of proper represen - 

When a suit as originally laid is against the firm the 
descnption of the proper representative of that firm 
always be corncted and such correction does not 
amount to either substitution or addition of a new party 
to tin suit, question of limitation under S. 2'> arisM 
m^such a case. 109 Ind. Cas. 7 «j = A.I.R. 1928 Nag. 

S. 22 Partnership— Partner served after time 


those against whom it is necessary to seek relief. There- 

ore, when a party is brought on the record out of time. 

the question of limitation docs not arise when there ii 

no relief claimed against that party. 1939 Pat. 138 = 

5 B.R. 5, 4==, 7 Pat. 588=20 PX.T. 76=180 Ind. Cai. 
983. * 

^ — Proper but not necessary party. 

Promissory note by deceased — Suit agamst widow aj 
legal representative — Widow pleading that daughter 
and grandson were also interested in estate according 
to will of deceased — Daugliicr and grandson made 
parties after suit liad become barred : 

Held, estate was suffieicnily represented at title of suit 
and the added parties were bound by decree. A.I.R. 
1935 Mad. 737-^59 Ind. Cas. 129. 

•S. 22 — ^Proper party* 


When a sub is instituted against a firm in its name, 
wlu.thtr the fii-m consists of mimbcis of a joint family 
or otherwise and one of the partners Ls afterw-.irds served 
with the sutnmons of the suit under O. 50. R 2 CP 
Coije. the original dale of institution is to be taken even 

« subsequently served though 
bwn dissolved to the plaintiff's knowledge 
before the institution of the suit. 105 Ind. Cas. 

23 S.L.R. 54“A.I.R, 1928 Sind 57* ^ 

- S. 22 — Partnership — Partner substituted after 

dlTlOg 

dJ.nl “Manmal Chandmal '-Bu- 

^fendant described as Hindumal as owner and 
Manager of shop Manmal Chandmal Chandumal 
hanng died before sun, his heirs were brought on redd 
but after the period of limitation. 

not in form, but in substance the 
p^iniiff sued the firm of ‘Manmal Cbandmall’. If he 
simfriy d«cnbcd the defendant as “ Uic firm of 
Manmal Chandmal without mentioning the names of 

‘be firm, the diScription would 

KJ. 30 01 the L..F. Code. In that view Uic further dcs- 
cnption of the defendant Chandmal Hindumal as “le 
Manager wd owner of the firm ” may be treated as a 
mere surplusage. Therefore the suit was not barred 

*035 = 2.‘i Bom.L.R. io8i=A.I.R. 1924 


Proper but nol necessary part>' impleaded to ensure 
against furihcr litigation — Section 22 docs not apply. 
A.r.R. 1924 Cal. 187=38 C.W.N. 409*59 C.LJ. 295* 
151 Ind. Cas. 1076. 

S, 22 — Proper but not necessary. 

Where a party is added to the suit not in order to 
validate the suit but to settle the dispute finally, the 
original defendants cannot claim limitation from the 
date the new party is added to the suit. A.I.R. t93® 
All. 436=128 Ind. Cas. 7. 

S* 22 — Proper but not necessary party. 

Section 22 does apply to a case oven where a penoji 
is not a necessary party but only a proper party to a suit 
and such a person cannot be added as a party after the 
expiry of the period of limitation provided for by that 
section. 36 Cal. 675, toll.; 116 Ind. Cas. 726=49 
C.L.J. t6=33 C.W.N. 248«A.LR. 1929 Cal. 188. 

S. 22 — Proper but not necessary party— 

Failure to add in time — No bar. 

A and B executed a bond in favour of two brolhcjl 
X and T members of a joint Hindu family. X sued A 
and B for the recovery of (he amount due on the 
alleging that in a family partition the bond fell to his 
share. T was not originally made a party to the 

t-... I .. ^ • .._i 2StCX 


ceding partnership super- 

partnership was the real contractine 

Kc oM mSf 

119-17 S.L.R. 263=A.I.R. 1924 Sind 47. 

«dlni “j^P'urtnerahlp-New partnership super- 

reHremcnt of 

one partner and jotmng m of another, brings a suit 

Se? the"Sf- f oW finn. It cannot, 

^icr the expiration of the period of limiulion for a suit 

of the names of the partners 

S L R Ind. Cas. 26=15 

oX.R. J52=A.I.R. 1922 Smd. 13. 

9 Proper but not neceeeary party. 

P-«l— N.W 

Am limitatioa merely bars the remedy by a suit, the 

“ ? “*^** f^^vecn whom a question of limi- 
Ution can poaibly ansc arc those who seek relief and 


but^ on defendant’s objection T was Impleaded afw 
c^iry of the period of limitation. The lower 
dbmissed the suit on the ground that it was barred by 
limitation as T was impleaded as a party more than three 
years after the execution of the bond. 

^eld, that when T admitted that the bond fell to Xs 
share and that he had nothing to do with it, the 
fact that he was impleaded after the expiry of three 
did not in any way affect the maintainability of the iui 
and that the claim was not barred. 115 lod. Cas. 74* 
3<^ P.L.R. I24=A.I.R. 1929 Lali. 505. 

• S. 22 — Proper but not necessary party. 

When a party is brought on the record out of 
the Question of limitation docs not arise when them tf ^ 
relief claimed against that party. 6 C.L.J. 55®* / 

104 Ind, Cas. 576=46 C.L.J. ii8=A.I.R. 

794- 

— S. 22 — Proper but not necessary party. 

Joinder after limitation of proper but not 
parties is not fatal. 22 Bom. 672 and 28 Bom. ii» ApP^ 
94 Ind. Cas. 575=27 Bom.L.R, it68=A.LR' *9*5 
Bom. 547. 

S, 22 — ^Proper but not necessary party — 

tion of — Section does not apply. 

Where the holder of a bond was not impleaded by ^ 
plamtifT assignee until the expiry of the period of^ 
limitatioii but the assignee admitted that he had autlw^* 
rised her agent to assignate bond for consideration* 

Held^ S* 22 of the Indian Lunitadon Act docs 
down that a Joinder after the period of limitation »nU 


io6i LIMITATION ACT (1908), S. 22-o; Prooertv W * 

V -sz 9. property but not necessary party. 

_ll - .1 . « ^ _ 


all cases necessarily involve a dismissal of the suit. If the 
presence of a party added after the prescribed period 
IS not necessary to enable the Court to award such relief 
M may be given in the suit framed by the plaintiff and he 
IS joined tx majore cautela the suit is not barred merely 
because the limitation period had expired at the time 
whc.H he was impleaded. 75 Ind. Cas. 78i=AIR 
1923 Lah. 439. 

S. 22 — Proper but not necessary party. 
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There may be circumstances in which addition of 
parties subsequently brought on record may not be 
essential and may be merely for the protection of the 
defendant ; where it is not essential the suit is not barred. 
65 Ind. Cas. 367 = 26 C.W.N. 488 = A.I.R. 1922 Cal 
* 49 - 

S. 22 — Proper but not necessary party — Re" 

demption suit — Persons interested in the equity 
of redemption. 

In a redemption suit filed within time if some persons 
mtcrcstcd in the equity of redemption, and so necessary 
parties, arc sought to be impleaded after the expiry of 
limitation, S. 22 docs not warrant the dismissal of the 
suit as time*barred. 

The persons so sought to be impleaded arc merely 
necessary for the record in order to satisfy the provisions 
of O. 34, R. I. It is witliin the discretion of the Court 
under O. i,R. 10, sub-R. (2) to make these parties co- 
defendants, and then to consider after they have been 
made co-defendants what would be the legal result of 
such addition. 

J - — Tliere is no provision in cither the 
C.P. Code or the Indian Limitation Act which says 
that a party cannot be added after his right of suit or 
liability to be sued (as the case may be) is barred by the 
provisions of the Limitation Act. 28 Bom. ii, Appl. 
61 Ind. Cas. 590=45 Bora. 1009=23 Bom.L.R. 405= 
A.I.R. 1921 Bom. 152. 

10 Scope and effect. 

Su also C. P. CODE, O. 1, R. to. 

S. 22 (i) — Scope and effect of — Suit to enforce mort « 
gage bv one of several mortgages — Other mortgagees 
impleaded as parties after expiry of period of Limitation 
for suit— Effect— Right to decree. Su MORTGAGE- 
MORTGAGE SUIT. 50 Bom.L.R. 30=A.I.R. 1048 
Bom.2ii (F.B.). 

— S. 22 — Scope. 

Section 22 has not effected any change in the Jaw. 
It only states what was always the law, viz., that the 
act of a partner, in order to bind the firm, should be 
done on behalf of ihe firm. But it is not necessary 
that it should also purport to be so done, fioac) ■ 
M.L.J. 279-58 M.L.W. 236-1945 M.W.N. 3?;= 
A.l.R. 1945 Mad. 263. ’ 

" ■ 8 . 82 — Scope. 

Per ^arwcl, J.— Section 22, Limitation Act, is not 
applicable when action is taken under O. 41. R 20 

*943 Oudh 78-1942 O.V^N. 465-’ 
194a A.W.R. 305—205 Ind. Cat. 628. ^ ^ 

8 . 22 (t) — Scope and object of. 

Section 22 (a), provides for cases of this nature and 
by the enactment of this section, the L^lsture has 
recognised that if a person is a party to a suit, his change 
of position will not affect limitation and it was to meet 
cases like these that it has been provided that if a party 
already on the record is transferred from the category 
of the defendant to that of the plaintiff or net itrts 
provisions of Q. (1) will not apply.' A.I.R. 193a Pat! 
346—11 Pat. 616—140 Ind. Cas. 57a. 


Code, ^2! int^rest-C. K 

to^thc'sIrSs^Or^nlncc^Sm^^^ (corresponding 

having beermTdc pirfe P"”- "'X 

defective become 

case an order to carrJ on 
20 G.W.N. 833 =(,Q 76 ri^M wv"^* 

323 (P.C.). ^ ^ ^ ^ 603=35 Ind. Cas. 

controls S. 559, c. P 

pondems persons who were par ics in^lle or? 
but who were not made riT^rr.v.. Vf ‘he original court, 

filed, whether the appella?c court'^addi^ 
or on application of parlies. (1905) 33^0. 32? 

— S. 22— Scope of— Addition ofpartv after 11.^ 
tion poriod-C. P. Code, O. i, R. ?o (z) 

No amendment can be madV *u ^ i • 
addition of a rightful party as olaintlfr 

if brought even on the date on which tlfe annlir*? ’r‘‘’ 
amendment was made, will be barr<>rt ^ application for 

.i5 = 7M.L.T. .85=3 iS cL 93^^*' ^‘^09) 33 M. 

n Substitution of parties. 

--S. 22 -SubsUtution of parties. 

Suit against Cliairman of Commie • 

against corporation— Amendment 7 m^ea?“ “[‘tended 

sioners thcmselvcs-It relatcrback^o Co^^nis- 

suit and S. 22 docs not apply as it 

addition of new parties. 70 ’c L T ^*^°'“** ‘o 

Cal. .53 = 44 C.VV^N. 277 ii 8 rrnd.'aas'lo.' ''- 

S. 22 (1) — Substitution. 

Suit by A on pro-note executed hx, n • r 
a— Subsequently A disclaiming inteJest of 

B claiming substitution in his i^acc— SuherJt^ • * 
cd v.h.„ cinim wa, ba.r.d by “"r: 

» 74='940 N.L.J. 333 _. 9 oI„r£a..^ 3 „‘^- 

S. 22— Substitution of party— MlsdeBe^^.i 

and snbstitutloa-A^endmSit 7 ee^^ ?ub«i“ 
tute one legal entity for another. ® suosii. 

The essential difference between an alteration that 
comes under the head of mere misdcscripiion and an 
iteration that comes under the head of substitution £ 
that m the c^e of a misdescription, there is the s£m? 
person or legal entity throughout ; merely the name of Se 
person u to be altered ; but when one person be itl 
legal or other person. 13 to be substituted for another 
theri the alterauon cannot fairly come under the head of 
misdescription. It is a case of substitution, and S 22 
applies. Hence an amendment of plaint seeking 7 « 
substitute one legal entiy for anothc? after the period 
of hmitauon has passed cannot be allowed A I R 
^39 Sind .72-IX.R. (,939) Kar. 275- .82 ind C^! 

■ ■ Sa 3SI — Sabfltitntioa* 

Suit on bond in favour of deceased by his father as 
hen— Subsequent application for substitution of minor 
ion of deccaicd after limitation ; 

Hfid, that the suit is barred. A.I.R. 1937 Lah 260— 

39 P.L.R. 585 - >73 Ind- Cas. 357. 

- — S. n— SubaUtnUon of pwrCleo-Ziuolvaacy pea. 
dfloto ut^ 

Where, after the institution of the suit the defendant 
u adjudicated insolvent and the Receiver is brought 
on record he u brought in, not because lie is an casenfial 
party to the suit in the sense that bis absence is fata I 
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to the suit and if he is impleaded at a later date the suit 
will be regarded as filed on that date, but because of the 
provisions of S. 29 of the Insolvency Act. 

There is a devolution of interest on the Receiver who 
is merely a continuation ol the original defendants. 
Consequently there is no rule of limitation governing 
the application to bring in the Oflicial Receiver as a 
party. 102 Ind. Ca.t. M.W.N. 245 = 26 

M.L.W. i 71 = A.I.R. 1927 Mad. 693=51 M L.J. 142. 

S. 22 — Substitution of partieo — Party dis- 
charged and reinstated. 

Whcic tlie defendants were first made defendants 
as ions and legal representatives of the deceased tort- 
feasor but were discharged and the estate of tlic deceased 
was made defendant and die first defendants were again 
reinstated as defendants. 

Hfld, the suit must be deemed to be filed as on the 
date of reinstatement. 96 Ind. Cas. 887=1926 M.W.N. 
590=31 C.W.N. I74=A.I.R. 1926 P.C. 88 (P.C.). 

S. 22 — Substitution of parties — Suit after Insol- 
vency-Substitution of Official Assignee. 

When a person is adjudicated as iruolvcnt the whole 
of his property passes to the Official Assignee by virtue 
of the vesiitig order passed under the Presidency Towns 
Insolvency Act. Consequently n<>thing is left vesting 
in the insolvent whicli would give him a cause of action. 
So a suit by an insolvent in his own name, after his 
adjudication cannot be maintained and the substituting 
the name of the Official Assignee later on is adding a 
new plaintiff widiin Limitation Act, S. 22. 95 Ind. 
Cas. 538=28 Bom.L.R. 554 = A.I.R. 1926 Bom. 3O6. 

S. 22 — SubstitutioB of parties — MisdoscriptioD. 

Where the suit was brougitt against die defendant 
described as “Agent, £. 1 . Railway the Railway 
Company contested the suit considering itself to be the 
party sued ; no specific ground was taken that the proper 
party bad not been sued, 

Hild, that it was a ease of misdescription which could 
be rectified by a formal amendment. 94 Ind. Cas. 
^62 = 30 C.W.N. 209=A.I.R. 1926 Cal. 612. 

. '■ 'S. 22 — Sobstitutioa of partieo — Suit against 
Company — Defendant de8crUM>d as agent. 

When there arc two known persons in existence and 
the plaintifl brings the suit against one of them and 
afterwards applies to have the other brought on the 
record as a defendant on the ground that he all along 
intended to lue the other and that in substance he sued 
the other and no question of representation arises in the 
case, the case is not one of misdescription. 

Where in a suit against a Railway Company the plaint 
described the defendant as the “ Agent ’* of the Raalway 
Company and where subsequently the plaintiff sought 
to amend the plaint by bringing the company on record . 

Held, that it was not a case of misdescription. But 
if the amendment was allowed it would have the effect 
of adding a new party to the suit, and S. 22 of the Limi* 
tation Act would apply. . go Ind. Cas. 426=52 Cal. 
783=29 C.W.N. 6 i 4=A.I.R. 1925 Cal. 716. 

.. I S. 22 (2} — Sobstitutioa of partieo — Pro forma 
slofeudaat plaintiff— Idnsitatioo. 

A person originally impleaded as a pro forma defendant 
but subsequently made a plaintiff is not a new party to 
whom the provisions of S. 22 of the Lunitation Act 
19 C.W.N. *269=21 C.L.J. 611=30 Ind. Cas. 

U- 

R, oa (s) Sabatitntioo of partloo — Amand- 
meats— Effect of. 


S. 22 (a) — Snbstitotiois of parties — Pro tortm 

aefeadaot aiade plaintiff — Obiter. 

The transfer of the name of a pro forma defendant to the 
category of the plaintiff cannot rightly be treated as the 
addition of a new plaintiffs within S. 22. 38 Cal. 342= 
13 C.L.J. 3=8 Ind. Cas. 837. 

■ S. 22 — Substitution of parties — After — 

Effect. 

A substitution of parties after period of limiiatioa 
cannot save the suit from the bar of limitation. 5 Ind. 
Cas. 1 15 (Cal.). 

— — S. 22 — Substitution of parties — Pro forms 
defendant made plaintiff. 

A pro forma defendant subsequently made a co-plain- 
tiff is not a “ new plaintiff” within S. 22 of the Act, and 
the suit will not be barred even if he be trantferred to the 
category of plaintiff after the period of limitation. 35 Cab 
1065=8 C.L.J. 286=13 C.W.N. 186-4 Ind. Cas. 369. 

S. 22 (a) — Snbstitutlon of parties— defendant 

made plaintiff. 

S. 22 of the Limitation Act docs not apply when a 
defendant is made a plaintiff. 28 M.L.J. I47“(*9*5) 
M.W.N. 143=28 Ind. Cas. 45. 

S. 22 — Snbstltntion of parties — Rectification of 

original improper r^reMntatiotts 

When the cesiuigut trujt is substantialy on the rwrd 
from the beginning, the rectification of the ongmu 
improper rcprcscnialion by inserting the 
proper representative cannot be treated as the 
of new parties to come under S. 22 of the Lactation A 
25 M.L.J. 452=14 M.L.T. 437 = 2 * Ind. Cas. 421. 

S. 22-Substiiution as plaintiff ofasiignce in plaM 

of assignor C. P. Code • (O.C.), S. S7 ^‘i\ 9 ° 7 l “ 
C.W.N. 521-5 C.L.J. 486=34 Cal. 612 (RB.;. 

S. 22— Substitution after claim barred— Now 

plaintiff*— C. P. Code, S. 37 ** ^ 

A instituted a suit on the last day of J^***,**®°* r 
subsequent date B's name was subsututed m pUce w " 
upon an application of B to which A consented, “i^ 
that A had sold his interest to B. Later on, " . 
both ropn«otiog that the allcgtrf 
transactioni A s name was restored and oi u-.-midar 
Botb the lower courts found that B was not 

Htldf that the second •ubstitutioo order coi^ Mth^ 

been made under S. 372 of the the 

(1882) and at its date B was a ‘new 
meaning of S, 22 of the Limitation Art* Tn 
therefore^ barred. (1905) 9 C.W.N# 803. 

S. 02— Substitution of Parties— Suit 

tractor against Eaecutive Engineer— A n—jja, 

SecretarTof State as party «ft*^,P^^ 
tion — Substitution or addition of P**®*®* ^ 

In a suit to recover the price of work ^ 

Gevemment where a servant of the of 

originally made the defendant and the ^ 

State was subsequently added as a cefendan . 

held, that the addition was not a ®I!nx»ei 

tutk>D of the original defendant, and w ^ 

of limitation against the Secretary of ^ 

should be coosi^red to have been 
whm he was nui^t a paity. ® C.W#rt. . 

. _ (ip.coa0, (O:^J 


Amendments made in the plaint by the leave of the 
Judge caimot amount to an addition or substitution 
of]^rty within S. 22 of the Limitation Act. 19 C#W.N« 
s Ind. Gas. 8t8. 


& 437 — Suit brought by eacoostor 
natnoe ■oboeqaeotly added* 

Where a suit for recovery of P^**f**^® and tb^ 

by an executor on the t 4 tb September, ^ tbt 

names of the ben^ciaries who took 
estate during the pendency of the luit were 
as 00 |}^ agrd November^ 19^’ 
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Htld, that no new plaintiff were nibstitutcd within 
the meaning of S. 22 and that the lubititution of the 
names rf the plaintifls did not make the suit a new suit. 
(1903) 7 G.W.N. 817. 

19. Transposition of parties. 

S. aa (a) — Applicability — Transposition of 

defendant as plaintiff — Claim by transposed 
plaintiff to sobject-matter not incloded in origi- 
nal plaint. 

The word "suit” in S. 22 (i), Limitation Act, refers 
to the suit as originalljf filed. As transposition involves 
the addition of a plaintiff or defendant, as the case may 
be, to the suit as originally filed, it would follow that S. 22 {2) 
of the Act would be applicable only to those cases where 
the claim of the person transposed as plaintiff could have 
been sustained on the plaint as originally, filed, or where 
the person remaining as plaintiff after the transposition 
could have sustained hb claim against the transposed 
defendant on the basu of the plaint as originally filed. 
S. 22 (2) would not be applicable where the person trans- 
pose as plaintiff has either to sustain hb claim to the 
subject-matter of the suit as defined in the plaint as 
originally filed on a different cause of action, a cause 
of action not pleaded in the original plaint, or where hb 
claim, though it may be supported on the cause of action 
as pleaded in the original plaint, b in respect of a subject- 
matter which was not included in the original plaint, 
but is in respect of a different subject-matter, which 
has to be brought in by way of addition after he b trans- 
posed. I.L.R. (1949) 1 Cal. 85. 

& 99 (9) — ^Tranapoaitioii of partio*— AppUca- 

blllty— Ramoval of defendant to category of plain- 
tiff — Plaint snbseqnently returned and re-preseated 
in proper Court — Defondant again transposed to 
entegosy of plsdntiff. 

A instituted a suit on a promissory note within time 
ainst B and C. C was removed from the category 
of defendants and added as plaintiff after the expiry 
of the period of limitation. Thereafter the Court 
returned the plaint to the plaintiff to be refUed in the 
proper Court, A rcftled the plaint again making C a 
defendant but subsequently C was again taken from the 
category of defendants and added as plaintiff in the suit. 

Held, that S. 22 (2) of the Limitation Act was appli- 
cable to the first suit and that when C was transposed 
(o tte catego^ of plaintifis in that suit, the suit was 
within the period of limitation so far as be was concerned. 
Assuming that that section applied even to the second 
suit, its effect would merely be the same as though C had 
instituted the second suit on the date on which Ae plaint 
was refilcd, and as on that date the suit was apparently 
barred by limitation, limitation could only be saved if the 

E rovuions of S. 14 of the Limitation Act could be invoked 
y C. 51 C.W.N. 907. 

■'■ 8 . 99 — ^Transpoflltlus of portleo* 

Suit for rent^< 3 o-sharcr made defendant — Such 
oo-sharer made to co-plaintiff on application under S. 
14&A, Bengal Tenancy Act— Claim to rent due to K.m 
by such co-plaintiff. 

Held. it_ is not necessary for such co-plaintiff to call 
into hu aid the provuions of S. 22, Limitation Act, 
for saving any bar of limitation AI.R. 1037 Cal, 
S 3 S'*i 73 Ind. Cas. 896. 

8 . 99 (9)— Traaapoaltloa of purdaa. 

Transposition of defendant as plaintiff after limi- 
tation on mere consent of defendant, b ineflectual 
At M.L.W. i77-(i935) M.W.N. 210-69 M.L.J. 30- 
A-I.R. 1935 Mad. 240—156 Ind. Cas. 455. 

Itlom at dafaodaBt aa 





The plaintiff instituted a suit, oeteniiUy for rent, 
against the first defendant to be an — 


^thc les»r who was impleaded as the 2nd defendant, 
ilie Dutnet Munsif held that the suit should have been 
^ dama^ tor use and occupation and as the 

S w sue by the assignment, 
d^is^ the suit. The Subordmate Judge remanded 
^ suit for ^ enqm^ as to whether the suit was one for 
ittt or for (^ages for use and occupation. Tlic High 

M order upholding the findi^ 

Q relumed the case to the 

of the other issue. The 
« ^ ? thereupon applied for transposition of the 

^ for ameSSng the plaint, 

j r ? allow^ amendment and transposed the 
2nd defend^t to the position of a plaintiff, 

Held, that the order of transposition was not irregular 
or in excess of jurisdiction, though a suit by the ond 
defendant would have been barred on the date of trans- 
position and the order of the lower Court was not, there- 
fore, liable to be set aside in rcvbion (1034) M W N 

^Tmnspoeition of partiea. 

A transposition of parties should not be dbaUowed 
on the ground that it would affect limitation, u P L T 
252— A.I.R. 1933 Pst- 239=149 Ind. Cas. 760. 

I ®? (a)— Transposition of parties — Co-shraer 

co-plaintiffs— Payment of 

for root doos ^ 

WTiere, in a rent suit^, the co-sharer landlprdt who had 
been brought on record as pro/orma defendants on beina 
trapsed as co-plamtiffs paid court-fee on their o^ 
claim for arrears of rent, but the tenants contended- 
that ^ir claim for shares of rent had become time- 
barred on date of ihcir transposition aa co-plaintifli : 

that S. 22 (2) applied to the case and no question 
of lunjtauon arose under the circumstances AIR 
1932 Pat. 304*13 P.L.T* 392^*39 Ind. Cas. 535.' ^ 

' ■ S. 99 — ^Transposition of parties. 

Defendant i executed a prombsory note in favour 
of defendant 2, a trnamirfar for plaintiff. As the plaintiff 
the beneficial owner of the prombsory note, wa» not 
able to maintain a suit under the Negotiable Instrumen ta 
Act against defendant i, defendant a desired to be 
joined as co-plaintiff as hb independent suit would be 
time-barred. 

Htld, that the piayer should not be allowed as defen- 
dant I would then lose a valuable statutory right acquired 
by lapse of limitation. 104 Ind. Gas, 528 = 9 P.L.T. 
235—A.I.R. ig28Pat. 24. 

S. 99 — Tmnaposlcioa of parties. 

Where a person was a defendant to a suit as it was 
originally instituted, but in the subsequent proceedings 
hb position from that of a defendant was changed into 
that of a plaintiff. 

Htld, that the case was endrely covered by sub-S. 

^ o ‘°5 lod. Cas. 473-1 L.C. 546=A.I.R. 

1927 Oudh 484. 

■ — -S. 99 — TraBsposItion of parties. 

It b clear from the provisions ef sub-S. (2) of S. 99 
that the provbions of sub-S. (j) of the section will not 
where a defendant, who was made such by the 

S iff at the time of the institution of the suit, b trans- 
in that suit as a co-pUintiff. 90 Ind. Cas. 89= 
A.l.R. 1926 Pat. 28. 

— S . 99— Traasposition of partiea. 

The transfer of a party from pro forma defendant or 
otberwiie to plaindff u not an addluon of a new party 
within the meaning of S. 22. 38 Cal. 249 Poll. 66 
Ind. Cas. 873=16 S.L.R. 71— A.l.R. 1991 sT^ LA. 
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13 Suit against a dead person. 

S. 22 — Suit against dead person— Effect of. 

A plaintiff cannot claim the l)cnent of the instituting 
01 a suit against ciratl pe rson Ibr ili' purposi- of extending 
the period of limiiation against his heirs. 5 O.L. I. 
546 = 47 Ind. Cas. fi04, 0 i--j. 

<4 Miscellaneous. 

S. 22 — Miscellaneous. 

Execution of promissory note by guardiau of minor— 
Personal liability of guardians— Suit against minor 
and guardian— Addition of claim for personal relief 
against guardian aAcr linucation : 

//cW, on construction of the pro-note that the second 
detendant liad clearly undertaken personal liability by 
the promi«ory-iiote and the suit was not time-barred 
as to the claim for persona] relief against second def nd- 

(1934) M.W.N. 854=A.I.R. 1935 Mad. 160= 
154 Ind. Cas. 582. 

** Miscellaneous — Minor defendant — Ap- 
pointing guardian ad litem after time. 

Subsequent to the discovery that the minor has not 
l^en properly represented by a duly appointed guardian 
It IS open to the Court in the exercise of its inherent 
power under S. 151 to restore the case to its original 
number on the file and proceed with it after duly appoint- 
ing a guardian. The restoration of the ease and the 
appointment of a new guardian cannot be held to be 
^tamount to the addition of a new pariv to the suit. 
Ihc appointment of a guardian ad Hum must always 
be some time after die institution of the suit and the suit 
must be deemed to have been insiiiutcd against the 
minor on tlie date wlicii it was filed, even though 
on that date the guardian ad litem was not or could 

?93o AirG.J^'^” appointed. 1930 A.L.J. 938=A.I.R. 
22— Miscellaneous — Transferee pendente 

A transferee pendente Ute who acquires an iute- 
rest whicli may come in conflict with tlic rights of 
the decree-holder under tlie decree cannot be 
plead limitation on the ground that the suit or 
proceedings sliould be deemed to have been insti- 
tuted or taken against him only on the date he 

^ A.I.R, 1930 All. S97 

= 1930 A.L.J, 1302. 

—^. 22— Miscellaneous — SpeciBc Relief Act, 
b Suit under — Person joined as defendant 
atter one year on his own application — He can- 

decree— Evidence Act, S. 115. 

Where m a suit under S. 9, Specific Relief Act, 
a person is added one year after the date of the 
suit as defendant on his own application and a 
decree is passed against him, he cannot avoid the 
decree by taking advantage of S. 22. Limitation 

on- 112 Ind. Cas. 786 
-30 Bom.L.R. 1405e=A.I.R. 1928 Bom. S26. 

•- — S . 22— Miscellaneous — Minor defendant — 
Appointing guardian ad litem after time. 

Where in a pre-emption suit, guardian for one 
of the vendees who is a minor Is appointed after 
the expiry of limitation for the suit, the defect is 
•2?? the suit as a plea of limitation. 31 

All. 55, Foil. 102 Ind, Cas. 624=49 All. 869=25 
A.L.J. 655=A.I.R. 1927 All 787. 

^ S. 22 (1)— “Miscellaneous — Party not sign- 
ing or verifying pleading— Wrong description of 
party, 

in plaintiffs is wrongly described 

the plamt as a minor and has not himself signed 


and verified the plaint, he is not, on that account; 
to be considered not a party. The plaintiff who 
has not signed or verified cannot be considered to 
be a now party, when he signs or verifies the plaint 
under S. 22. 25 M.L.J. 174=(1912) M.W N. 

1207=17 Ind. Cas. 580. 

S. 23. 

Synopsis. 

1. Attachment under S. 146, Cr. P. Code. 

2. Breach of contract or covenants. 

3. Cause of action. 

4. “Continuing wrong” — Test and essence of. 

5. Effect of trespass and dispossession. 

6. Obstruction to light and air. 

7. Obstruction to right of way. 

8. Obstmetion to water course. 

9. Restitution of conjugal rights. 

10. Scope and applicability. 

11. Miscellaneous. 


1. Attachment under S, 146, Cr. P. Code. 

- -S. 23 — Suit to recover property after attach- 
ment under S. 146, Cr. P. Code. 

Suits brought for recovery of property after 
attaclmicnt under S. 146, Cr. P. Code are cases 
of a continuing wrong within meaning of S. 23, 
Limitation Act and such suits brought more than 
six years after attachment are not barred. A. I. 
R. 1938 Pal, .212=4 B.R. 558=175 Ind. Cas. 
256. 

— S. 23— Attachment under S . 146, Cr. P. C. 
Right to sue, when arises. 

In a case of continuing wrong under S. 23. 
the right to sue accrues from moment to moment 
so long as the attachment lasts, and the suit can- 
not be held to be barred by lapse.of six years now 
the date of the order bv a Magistrate under o- 
145, Cr. P. Code. 14 P.L.T. 113=12 Pat. 261 
= A.I.R. 1933 Pat. 224=149 Ind. Cas. .561. 

S. 23— Attachment— S . 146, Cr. P- Code- 

No fresh period of limitation. 

Where there was a dispute between the parties 
regarding the land in suit and in proceedings un- 
der Ch. XII of the Cr. P. Code the Magistrate 
attached the land under S. 146. and appointed a 
Receiver thereof referring the parties to the 
Court for the determination of their 
where a suit was brought by the plaintiff for 
declaration that he was the ojvner of the 
Held, further that where it is not known W 
ther it was the plaintiff or the defendant who wa^ 
guilty of interference with possession or 
session, all that one can say as to what lea t 
Magistrate to take possession is that it w 
cither his inability to decide who was in actual po 
session or his decision that neither party was i 
possession and that neither ot. these can be sai 
to be a wrong by the defendant and hence n 
fresh period of limitation began to run under • 
23 of the Limitation Act, after the date o* L, 
attachment by the Magistrate, 85 Ind. Cas. 

=20 N.L.R. 19S=A.I.R. 1925 Nag. 236. 

■ S. 23— Attachment and adverse possession** 

S 146, Cr. P. Code— Effect of order. 

A trespasser’s possession is determined 
Magistrate taking possession under the atta 
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ment, for the possession of the Magistrate being 
in law, the possession of the true owner, the true 
owner must be taken to have been restored to 
possession constructively on the date of the attach- 
ment and must be taken to get a fresh starting 
point, the case being one of continuing wrong 
65 Ind. Cas. 200= 49 Cal. 544=26 C.W N 432 
= A.1.R. 1922 Cal. 419. 

S. 23, Sch. I, Arts. 120, 142— Continuing 

wrong— Order under S. 146, Cr. P. Code. 

Where a Magistrate attached a disputed pro- 
perty under S. 146, Cr. P. Code when plaintiff 
was in lawful possession and plaintiff sued for 
declaration of title for recovery of possession it 
was held that the suits though framed as suits for 
possession could not be treated as such and were 
not governed by Art. 142, Limitation Act. The 
case should be treated as one of continuing wrong 
within S. 23 of the Limitation Act and the suit 
is not barred under Art. 120 of Limitation Act 
as a fresh period of limitation begins to run at 
every moment of the time the wrong continues, as 
the title continues unaffected in the true owner 
for under S. 28 his right is extinguished only at 
the determination of the period limited for the 
institution of a suit for possession. 22 C.LJ. 
283 =20 C.W.N. 481=31 Ind. Cas. 242. 

2 Breach of Contract or C.ovenant. 

S . 2^— Marriage . 

Marriage under Muhammadan Law is a civil 
contract and the husband’s impotency is a con- 
tinuing breach of contract within the meaning of 
S. 23. 41 P.L.R. 867=A.I.R, 1939 Lai.. 4h4 
= 18.S Ind. Cas. 744 

“—S. 2^— Breach of Contract of' Covenant- 
Continuing wrong. 

Where a tenant builds a house on the land con- 
trary to the terms of the tenancy or contrary to 
the purposes for which the land was let out, the 
building of the liouse is a continuing wrong and, 
even when it is finally creeled, limitation does 
roinineiice definitely against the landlord. A 1. 
K. 1939 Pat. 149=5 B.R. 237=179 Ind. Cas. 
482. 

— S . 23— Breach off contract — Surety under- 
taking to produce judgment-debtor on eacli dale 
of hearing — Failure to produce him on a certain 
date— Execution proceedings terminating at a later 
date— Application for execution against surety: 

Held, that the breach occurred on the date when 
the surety failed to produce the judgment-debtor 
and not on tlie dale when the proceedings came 
to an end and that S. 23, Limitation Act did not 
apply as it was not a case of continuous breach. 
37 P.L.R. 72=A.I.R. 1935 Lah. 174=153 Ind. 
Cas. 459. 

S. 23— Continuing breach. 

Held, that the breach of a covenant to give pos- 
session was not a continuing breach, but occurred 
once and for all at the inception of the term and 
as soon as failure to comply with the terms of 
the lease in this respect took place. 35 M.L W. 
«=(1932) M.W.N. 51=A.I.R. 1932 Mad. 225 
«138 Ind. Cas. 119. 

— '8. 23 — Breach of contract or covenant — Fai- 
lure to pay debts. 

Where the vendee agreed to pay off a usufruc- 


tuary mortgage on the property but no time was 

payment of the money, 

H la, that the vendee’s failure to pay olf the 
mortgage on the date on which the sale-deed in 

constituted breach of 
covenant on h.s part, that the breach to-k place 

breacrwhh-1 ^ was no conthiui.ig 

act^Si^t successive causes of 

4^ FoU vendor to sue. 34 All. 

untrr^oT/'p 

the premises in repair is a continuing one and a 

? WlT TBont L.T' 

3 Cause of action. 


S. 23— Recurring cause of action. 

Where a community has a right to worship the 
dhar but another community disputes that right 
and waslics off puja ingredients, there is a recur- 
ring cause of action for the community entitled to 
worship as long as the dispute continues. A suit 
for declaration cannot become time-barred if it is 
within six years from the date of last dismite 
1945 N.L.J. 80=A.I.R. 1945 Nag. 106=1 
R. (1945) Nag. 273. 

- — S. 23— Wremg— Meaning of— Suit for declara- 
tion of right to share in monthly allowance — Cause 
of action. 

The cause of action for a suit for declaration of 
title arises when effective denial of that title first 
takes place. Where the trustees continued to 
pay a certain monthly amount to the male heirs 
nf the deceased settlor month after month over a 
long period of years lo the exclusion of the female 
heirs, f. r cause of action for a suit by the female 
heirs for declaration of their right to share in the 
monthly amount does not arise upon the making 
of each payment under S. 23. It would arise 
when effective <lcnial of their title or right first 
took place. S. 23 has no application to such a 
rase because the word “wrong” in S. 23 is used in 
a restricted sense and implies somctliing in the 
nature of a tort. 194-1 A.W.R. 11 = 1944 O W 

N. 37 = A.I.R. 1944 Oudh 139=19 Luck. 515= 
216 Ind. Cas. 276. 

S. 23 — Cause of action arising in time of pre- 
decessor, from settlement proceeding. 

If the plaintiff institutes a suit on the cause of 
action arising from the settlement proceeding, he 
cannot have a different terminus a quo for tlic 
starting of limitation from what his predecessor 
had. Whether the predecessor chose to sue or 
not, the limitation which once began to run in res- 
pect of a cause of action cannot be stopped by the 
firoperty being afterwards sold, and the plaintiff 
could not acquire any independent right in respect 
of the same cause of action by reason of his sub- 
sequent purchase. A.I.R. 1937 Oudh 291 = 1937 

O. W.N. 207=1937 R.D. 105=13 Luck. 143= 
166 Ind. Cas. 774. 

S. 23— Cause of action— Continuing wrong. 

If a defendant, by several acts; attempts to oust 
the plaintiff from his property, then every such 
act gives the plaintiff a fresh cause of action but 
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where the plaintiff Inmscif has done some act 
which has merely been resisted by the defcnd;int, 
he has no further cause of action. If it were so, 
the plaintiff would be able by his own act to create 
a fresh cause of action any time he wished. A. 
I.K. 19.37 Pc^h. 94=171 Ind. Cas. 267, 

-—S. 23— Cause of action— Illegal partnership— 
Claim for refund of capital, 

“‘^rcpistcred business association of more 
than 20 persons was formed in contravention of 
b. 4 of tlie Companies Act of 1882. About 20 
vear' later, the heirs of one of the member.-; 
brought a suit for a declaration that the partner- 
ship was illegal and for the recovery of the share 
of the capital contributed by their ancestor. They 
alleged that they had been pressing the other 
partners to get the partnership registered l»ut 
that they had refused to do so. 

Held, that the cause of action for return of the 
money accrued a.s soi^n as the money was paid 
and there was no continuing cause of action in 
plaintifT.s favour. Ind. Cas. 447=19 A I I 
836=A.I.R. 1921 All. 73. 

S. 23 — Cause of action — Appropriation of 

mcome by co-sharer— Suit for declaration. 

Every fresh appropriation of the income of 
property by ono co-sharer to the exclusion of 
others is a fresh invasion of their rights and gives 
rise to a fresh cause of action to the other co- 
sharers f -r a .suit for a declaration of their 
nghts. 21 P.L.R. 1918=43 P.W.R. 1918=44 
Ind. Cas. 31. 

; S. 23 — Cause of action — Alienation of offer- 

ings of a temple — Suit for declaration . 

Alienations of future income of the offerings 
give a fresh cause of action on each successive 
act of appropriation by the alienee and a suit is 
therefore not barred by limitation. 40 Mad 212 
=31 M.L.J. 777=20 M.L.T. 490=5 L.W. 625 
= (1917) M.W.N. 400=38 Ind. Ca«;. 73. 

-S. 23 — Continuing wrong — Trade mark — 

Infringement — Cause of action. 

The infringement of a trade mark Is a continu- 
ing wrong and so long as the infringement con- 
tinues, a fresh cause of action arises de die in 
diem. 97 P.R. 1913=5 P.L.R. 1912 (Supp.) = 
166 P.W.R, 1913=15 Ind. Cas. 116. 

S. 23 and Art. 120— Cause of action— Tres- 
pass. 

Every act of trespass gives a fresh starting 
point for limitation. 12 A.L.J. 1150=25 Ind. 
Cas. 185. 

S. 23 — Continuing wrong — Wrongful dis- 
traint— Cause of action. 

Where the cause of action consists in a wrong- 
ful distraint, there is no continuing wrong and so 
no continuing cause of action under S. 23, 38 

Mad. 655=1 L.W. 89=24 Ind. Cas. 754. 

4 "Continuing wrong” — ^Tcst and essence of. 

■ S. 23 — Applicability — ‘‘Continuing wrong" 

-;;-Te8t of — Injury and effects of injury— Distinc- 
tion between to 1^ kept in view. 

Where the injury complained of is complete on 
S’ certain date, there is no "continuing wrong” 
though the damage caused by that injury might 
continue..^ such a case, the cause of actiem to the 


person injured arises, once and for all, at the time 
when the injury is inflicted, and the fact that the 
effects of the injury are felt by the injured person 
<>n subsequent occasions, intermittently or even 
c.intinuously, does not make the injury a "conti- 
nuing wrong”. If however, the act is such that 
the injury itself is continuous, then there is a 
continuing wrong so as to give him a fresh cause 
of action on each such occasion. The distia- 
ction between an "injury" as such and the effects 
of that injury has to be kept in mind in consider- 
ing whether a particular act constitutes a conti- 
nuing wrong. A.I.R. 1950 E. P. 21. 

S. 23 — "Continuing wrong” — Tost and 

essence of. 

Per Mudholkar, J —The criterion for the appli- 
cability of S. 23, Limitation Act, is not whether 
the right is a continuing one but whether t^ 
\vn>ng is a continuing one. 26 M. 410 and 54 
B. 4. rel. on. I.L.R. (1950) Nag. 633. 

S . 23— Applicability — T^t of — Essence 

continuing wrong — Continuing wrwig or conti- 
nuing effects of injury— Distinction . 

To give rise to a continuing wrong there must 
be not a single wrongful act from which mjurious 
consequences follow', but there must be * ° 

affairs every momcnl’s continuance of which is 
new tort. The continuance of a legal injury » 
distinct from the continuance of the • 

effects of a legal injury. Tlie formw is * 
tinuir^g wrong but the latter is not._ Thoug 
effect of a wrongful act may continue bme 
not he extended under S. 23, Limitation ^ 
Whore the wrong consists in the omission 
legal duty if the duty is to_ ‘'®*'*“\'** 
do something, the omission to continue to ao 
a continuing wrong. The test is not whethe 
corresponding right is a continuing ng p 
whether the wrong is a continuing 
Where the act or wrong is complete, 
not apply. 14 Cut.L.T. 73=A.LK. 

Orissa 1. j K. 

S. 23— "Continuing wrong”— Test and ao- 

senoe of. 

S. 23, Limitation Act can only apply wher® I * 
wrong is really a continuing one, and this can 
not be the case where the encroachment is by ^ 
act such as the building of a wall, which is ^ 
and done with once completed. A distmew 
miist be made between the continuance of a 
initiry and the continuance of its injurious • 
There is nothing in S. 23 upon which to b«« 
distinction between public and private ng • 
Whether the wrong is continuing or 
depend upon the nature of the wrong y 

not upon the nature of the right infringed^A- • 
R. 1940 Pat. 449=19 Pat. 208=6 B.R. 894s=^ 
P.L.T. 46=190 Ind. Cas. 46. 

S. 23 — ^"Continuing wrong” — ^Tests. 

In the case of a continuing wrong, 
be not a single wrongful act from 
consequences follow, but a state of affairs ev 
moment’s continuance of which is a. 

Further the person who intentionally n 

state of affairs must be intentionally causing 


59 M. 75=161 Ind. Cas. 651 
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_ . 23 and Art . 120 — 'Continuing wrong,'— 
Test and essence of — Encroachment by joint 
owner by building chabutra on land reserved for 
common purpose claiming it as his own — Suit 
for injunction, if governed by S. 23 of Art. 120. 

Where the injury complained of is complete on 
a certain date, there is no “continuing wrong" 
even though the damage caused by that injury 
miglit continue. In such a case, the cause of 
action to the person injured arises, once .and for 
all, at the time when the injury is inflicted, and 
the fact that the effects of the injury are felt by 
the aggrieved on subsequent occasions, inter- 
mittently or even continuously, does not make the 
injury a "contiiuiing wrong” so as to give him a 
fresh cause of action on each such occasion. If. 
however, the act is such that the injury itself is 
continuous, then there is a “continuing wrong” 
and the case is governed by S. 23. 

In the case < i a 'trespass’, tliere is .1 fresh ir^- 
jury and a fresli cause of action at every moment 
during the period (hiring which the trespass con- 
tinues. But where the act complained of amounts 
to complete ouster of the plaintiff, the injury i' 
complete at the date of the ouster. To such cases 
S. 2.3 does not apply. An encroachment ma<le by 
a joint owner by building a chabutra on land re- 
served for common purposes, claiming it as his 
own, does not constitute a “continuing wro?ig” 
within the meaaing of S. 23; the injury in su'h 
a case is complete at the time the constructioi\ is 
put up and the cause of action, whether for the 
removal of the chabutra or for possession of the 
land underneath, arises once for all when the 
chabutra is built, and a suit for injunction is 
governed hv Art. 120 and nf't by S. 23. A 1 
R. 1940 La h. 359=1. L.R. (19411 l.ah. 22-ii 
P.L.R. 400=191 Ind. Cas. 42 (F.B.). 

S. 23--Continuing wrong — ^Teat. 

The criterion is not whether the right is a 'con- 
tinuing one’, but whether the wrong is a continu- 
ing one’, (1902) 26 M. 410. 

5. Effect of trespass and dispossession. 

— S, 2^--Effect of trespass and dispossession — 
'Continuing wrong', what is — Continuance of pos- 
session after trespass — Starting of limitation. 

Continuance of possession after trespass is not 
a ‘continuing wrong.’ Hence when there has 
been a dispossession and ouster, the wrong Is 
complete and the starting point of limitation is the 
date of ouster or disrK>ssession. I.L.R. (1944) 
Nag. 753=1944 N.L.J. 467=A.I.R. 1945 Nag. 
78. 

- - ‘ S . ^^^Effect of trespass and dispossession — 
Distinction between encroachment upon private 
land and upon public land. 

TTiere is nothing in S. 23, Limitation Act, ttp(^>ii 
which a distinction can be made between the case 
of encroachment upon private land and upon pub- 
lic land and if in the one case, limitation may run. 
there is no reason why it should not also run in 
the case qia precisely similar act, committed upon 
public land. Whether the wrong is continuing or 
not must depend upon the nature of the wrong 
and not upon the nature of the land over which 
it is committed. A distinction must further be 
made between the continuance of a legal injury and 
the continuance of its Injurious effects, and there 


13 no per^tual right of suit under S. 23, where 

continued or not. when the trespass 

l!f extinguishing any right 

sLn amounts to dispo.sses- 

sion of the plaintiff, then, even although it may be 

a continuing wri^ng, the plaintiff cannot recover 

I^sscssion after 12 years because under S . 28 oi 

left wS r" got, no right 

B R 302 A i’' p' 22 P.L.T. 1001=8 

B R. 302-A.I.R. 1942 Pat. 188 = 197 Ind. Cas. 


- S. 2^Effect of trespass and dispossession— 
Owner of ga»rm«nia-am and ahar land comXe- 

building^cha- 

butra on land—Smt for possession beyond 12 
barred— S. 23 does not apply A I R 
1941 Pat. 181 = 19. Pat. 852=7 B.R 739=>2‘p 
L.T. 986=194 Ind. Cas. 243. 

- — S. 23 — Effect of trespass and disDo&sea«{o« 
Continuing wrong — Where it amounts to disposses- 
poss^on cannot be recovered af ter 
yws — Wrong, not amounting to dispossess! wT 
npenmg into easemet^Thcre is no cauS^C* 

tl^ dispossession of 

the plaintiff, then, although it may be a continuinB 

wrong; tho plaintiff cannot rccove, po" oT on 
after twelve years, because under S 2ft T 
.ion Act; he him,^ has go. n "nlhtleft^Zich 
he can enforce. Where the plaintiff is Govem- 

’■epresentmg Government, this period 
mil be W years under Art, 149. Limitation Act 
Where the plaintiff is a local authority suing in 
regard to a public road, the period will be 30 year* 
under Art. 146. Limitation Act. Where the ob- 
struction does n-^t amount to di.spossession of ihe 
pl.iintiff, cilli( r because it is not tlie plaintiff’s 1 md 
or because the plaintiff himself has onlv a right 
of ezaement, as in the case of rights of wav of 
villagers originating in custom, then in such cases 
even though the wrong be a continuing one. tlicre 
would be no right of action after twenty years ((.r 
sixty years in the case ..f Government.) where the 
defendant’s wrong has itself ripened into an ease- 
ment, and this right of the dcfend.aut is one .sub- 
sisting with two years next before the date of 
the suit. 19 Pat. 208=A.I.R. 1940 Pat 449-_-*6 
B.R. 894=22 P.L.T. 46=190 Ind. Cas, 46. 

S, 23 — Effect of trespass and dispossession— 

Trespass — Continuing wrong — Ejectment suit dis- 
missed — Subsequent suit. 

Dispossession is a trespa.s^i and in one sense a 
continuance of possessif.n thereafter is a continu- 
ance of the original wrong but that is not the 
meaning of S. 23. Limitation Act. The Act must 
be read as a whole and must be construed in such 
a manner that tliere is no conflict between o. 23 
and Arts. 112 and 144. Complete usurpation of 
possession and occupation and consequent dispos- 
session of the owner, is a wrong which is com- 
plete from the moment of dispossession. It w 
not a continuing trespass of a character contem- 
plated by S. 23. Hence where a suit alleg'ng 
that the defendant had taken possession of certain 
land and tank, forcibly and illegally, that the de- 
fendant’s possession constituted a trespa*^ and 
praying that the defendant be ejected, is dlsm's>j(?d, 
a subsequent suit alleging forcible and wrongful 
possession ind prajring for pos^esssion of the 
same land is barred, the cause of action being the 
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same and not a continuins: one. AIR 10^0 

^ '53=>82 Ind. Cas; 613 

fcaffect of trespass and dispossession— 
Taking exclusive possession of land, if conUnuing 
trespass or dispossession . 

Whether the land bol-Migs to a community or 
not, if one person takes sole and exclusive posse^- 
5i_n of It. or some portion of it, and excludes all 
others wlio have a right to occupation from posscs- 
SL n tlun the trespass is nut a continuing trespass 
of the kind cunicmplatetl by S. 23. but is dispos- 

and’'?il'’ ", ‘^!>^'-^cter dealt with in Arts. 142 

—S^ 23— Effect of trespass and dispossession. 

5 23 would not apply to a case wlicrc the de- 
fendant lias erected a chhappar on plaintiff’s land 
and taken possession of the land adversely t, the 
phintifTs as the cause of action is complete as 

chhappar is erected. 124 P R loi? 

Tif ^ Cas.- 20= 

•1 L.L.J. 128=A.I.R. 1921 Lah. 242. 

^Msfon^Cn^ri ' of trespass and dis- 

possession— Continuing wrong — Adverse posses 

in Mimidpal street 

defendant had erected a wwak or 

platform as an integral part of his building over 

a street pr a dram vested in the plaintiff Muni- 

lua?v‘fhr' ^ 

for i suit hv I'h "'‘•ons and limitation 

tor a suit by the plaintiff is not saved bv S 23 

of the Limitation Act. The injury is complete 
Ind 'car'^W " 28 C.L.J. 494=49 

6. Obstruction to light and air. 

— -S. 23— Obstruction to light and air. 

1 he plaintiff obtained in 1914 an injunction for- 
bidding the defendants from building their Iiousc 
in such a way as to interfere with the passage of 
light and air through certain ventilators constiuct- 
«d m the plaintiff's house. In 1933. the decree- 
nolacT lilccl an application in execution complain- 
mg that the (lefondants had disfibcyed the injuuc- 
U'n in that they Iiad built their house in sucli a 
way that one of the ventilators had been closed 
and another interfered with and also that the m- 

•beyed" ^’^K^rd to the other ventilator dis- 

Held, that the case was one of continuing 

limitation period applied. A.I.R. 
1936 Lah. 334=162 Ind. Cas. 303. 

2^~Obstruction to light and air — Injunction 
restraining defendant from obtructing light by 
niilding Defendant building and obstructing— 
execution application beyond three years from 

loo ‘s barred. .A.I.R. 19.35 Lah. 

702=37 P.L.R. 576=160 Ind. Cas. 777. 


tinues. (Principles enunciated). AIR lOi? 
All. 77=(1941) A.L.J. 706=1942 R.D. '20=1941 
A.W.R. (H.C.) 376=198 Ind. Cas. 532. 

— Obstruction to right of way — Erection 
ot building on public street— Plaiotiff suffering 
special damage, access to highway from his h.ouse 
being prevented-— Suit for injunction more than six 
years after erection of building is not time-barred. 
A.I.R. 1937 Lah. 94=171 Ind. Cas. 509. 

S. 23 — Obstruction to right of way— Defend- 
ant constructing sheds on land which pldntiff has 
right to use — Obstruction. 

Where the plaintiff has a right to use the land 
on which certain sheds have been erected as a 
passage and these sheds arc obstructing his 
passage way, there is _a continuing wrong. Con- 
sequently, S. 23 applies to a suit by the plaintiff 
for declaration of liis right to use the land and 
for removal of the sheds. A.I.R. 1935 Cal. 405 
= 156 Ind. Cas. 390. 

S. 23 — Right of way. 

Suit for declaration that certain pathways were 
lands to which the public had a right is governed 
by S. 23. A.I.R. 1934 Pat. 34=146 Ind. Cas. 
408. 

•S. 23 — Obstruction to right of way— Co- 


owner, obstruction by. 

A suit by one co-owner against another for the 
removal of the actual existing obstructions con- 
-structed by the other, on land; which by Jong 
usage and by agreement between the parties >s re- 
served for use as a common passage is governed 
by Art. 144. Further the wrong is a continuing 
wrong within S. 23 of the Limitation Act. ' 
Ind. Cas. 328=A.I.R. 1923 Cal. 356. 

- S. 23 — Continuing wrong— Encroachment on 
public way. .- 

A suit for ejectment of a person from a specinc 
field is not within S. 23 of the Limitation Act oy 
the fact that the field has been recorded as n 
of a thoroughfare and shamilat deh. ^ *• 

spite of encroachment on a road, the 
sufficiently broad for the use of the public, t 
fiicroachincnt cannot be treated as an interrupUO 
of easement giving a recurring cause of action 
die in diem under S. 23 of the Limitation Ac • 

124 P.R. 1912=2 P.L.R. 1913=132 P. 

1912 =15 Ind. Cas. 285. 


■S. 23 — Right of way. 


7. Obstruction to right of way. 

23— Public way— Obstruction to, if conti- 
nuing wrong-starting point for limitation. 

An obstruction to z public way which prevents 
someone from exercising a right of way does fall 
ynthm the scope of the term, “continuing wrong” 
in S. 23; Limitation Act, and a fresh period of 
limitation begins to riyi under S. 23 at every 
*nomenf of the time during which the wrong con- 


Where the plaintiff has got a right, every in'* 
sion of that right gives a fresh cause of 
20 A. 35; A.W.N. (1898) 215, Rel. on. 12 
C. 320=4 Ind. Cas. 159. 

-j— S. 23— Continuing wrong — Obstruction 
right of way— De die in diem. 

Obstruction to the right of pathway acquired by 
long user is a continuing nuisance and 
fresh starting point for limitation d® die *n oie®- 
2 Ind. Cas. 410 (Cal.).' 

8. Obstruction to water course. 

•S . 2S—Water-courso— Obstruction to 


Obstruction to a water-course and to 
of water is a continuing wrong as^ to which 
cause of action is renewed de die diem so luo8 . 
the obstruction causing such interference 
to continue. A.I.R. 1942 All. 77=W1 


1077 LIMITATION ACT (1908), S. 23—8. Obstruction to watcr-coursr 


1078 


R. (H.C.y 376=(1941) A.L.J. 706=1942 R.D. 
20=198 Ind. Cas. 532. 

S. 23 — Obstruction to water-course — Con- 
struction of dam by upper riparian owner — Ob- 
struction to water by accumulation of silt — Injury 
to lower riparian owner is continuous. A.I R 
1938 Mad. 180 = 46 'M.L.W. 862=(1936) M \V 
N. 948 (2) = 174 Ind. Cas. 229. 

S. 23 — Interference with flow of water. 

In respect of interference with a water-course, 
the party injured has a continuing cause of action 
within the meaning of S. 23. (1935) M.W.N. 

538=69 M.L.J. 42=42 M.L.W. 183=A. I. R, 
1935 Mad. 668=158 Ind. Cas. 987. 


23 — Obstruction to watercourse — Discon- 

nectirn of water pipe— U. P. Municipalities Act. 
S. 228 (b). 

S. 228 (b), U. P, Municipalities Act, 1916 re- 
fers to the duty of the Board to allow the owner 
to connect his house for the purpose of obtaining 
water from the main. If therefore tlie connexion 
is cut off and the owner is prevented from obtain- 
ing water from the main pipe by means of his 
corninunication pipe, there is a continuing breach 
giving ri-se to continuing cause of action inasmuch 
as the owner is continually prevented from con- 
necting his house with main pipe. The duty of 
the Board is continuing duty and the continuing 
breach of it gives cause of action to owner from 
day to day. A.I.R. 1929 All. 870=1930 A. I-. 
J. 04 = 118 Ind. Cas. 713. 


S . 23— Obstruction to use well— 'Continuing 
cause of action’ explained. 

A cause of action, in respect of which a plain- 
tiff is entitlp<l to have the prospective dam.tges 
assessed is distinct from a continuing cause of 
action, that is to say, a cause of action which arisis 
from the repetition or continuance of acts or <'mis- 
sions of tlie same kind as that from wliich the ac- 
tion has been broviglit. Similarly, where the da- 
mage consequent on an act or omission rather than 
the act or omission itself is actionable, then as 
the action is only maintainable in respect of the 
damage, or is not maintainable until the damage 
is sustained, an action will lie every time damage 
accrues from the act. 

The obstruction from taking water from a well 
is a continuing injury. 98 Ind. Cas. 879— n. I. 
R. 1927 Nag. 85. 

S . 2^-Obstruction to water-course— Closing 
drains. 


Action of a person in closing up certain drains 
which emitted water from another's building on 
to the former’s premises is a continuing wrong 
within S. 23, 92 Ind. Cas. 994=A.I.R. 1926 
I-ah. 242. 



23— Continuing 


obstruction to water 


course. 


If it is alleged by the plaintiff that the obsauc- 
lion caused by closing the main sluice of a tank 
continued and he was prevented from removing 
the same hy threat of violence it is continuing 
wrong under Art. 37 read with S. 23 of the Limi- 
tation Act. The suit would be within time if it 
is brought within three years of the last day to 
which the wrong continued. 82 Ind. Cas. 48^= 
A.I.R. 1925 Nag. 189. 


•S. 23 and Art. 12^— Continuing wrong — Dis- 
charging rain water on plaintiff’s roof. 

Plaintiffs sued for perpetual injunction restrain- 
ing defendant from discharging rain water on to 
* planitiff’s shop through a 4 >arnila. 

rteid. that each occasion when the defendant 
discharged water throujOi the pamala on the 
plaintiffs roof the plaintiff’s got a fresli cause of 
action and that the last occasion when this was 

tior for point of limita- 

tion for the present suit, unless an indefeasible 

right of easement by twenty years’ enjoyment has 
,'ol” defendant. 25 Ind cll 

2 Lah. L.J. 463 = 56 Ind. Cas. 1003 

- Riparian 

The obstruction of a stream, whether havine a 
contniuous flow or not, is a continuing wra^"5n 
der S. 23 of the Limitation Act and a suit for its 
removal is not governed by S. 26 3 Pat T ur 

5=3 Pat.L.J. 51=43 Ind Cas. 235 ^ 

.o 

An obstruction to tlic discharge of surface 
water const, tutes a recurring cause of action so 
hat no question of I, nutation can arise in regard 

C. W^n" 7r''caf ^'^3 °b=>ruc.io„. 22 

The obstructions which interfere with the flow 
of water are m the nature of continuing luii^a.ices 
as to which tlie cause of action is renewed de die 
in diem so long as the obstructions causing such 
interference arc allowed to continue. There is no 
distinction between an obstruction to a watercourse 
and one to a way and wrongful interference v/ith 
a riglit of way constitutes a nuisance. Obstnic- 
ti.,ns to easements other than watercourses may 
be treated as continuing nuisances, 21 C I T 
6411 = 29 Ind. Cas. 385. 

S . 23, Sch. II, Art. 120— Continuing wrong-^ 
Obstruction by dam. 

Suit for injunction t<> remove an obstructing 
rlain is not barrcfl, though the defendant had con- 
structed the dam 17 years before suit, as the 
wrf>ng was a continuing wrong. 3 S L R 2^8 = 

6 Ind. Cas. 881. 

— S ■ 23— Flow of water— Continuing injury, 

The flow of water over another’s land is a con- 
tinuing injury and S. 23 applies to such a case 
(1904) IS M.L.J. 32=28 M. 72. 


9. Restitution of conjugal rights. 

S. 23 — Restitution of conjugal rights. 

The continuing wrong referred to in S. 23 in- 
cludes failure of a wife to return to her husband. 

Consequently where the husband brings a suit 
for restitution of conjugal rights within six years 
of the first refusal of the wife to return, it is with- 
in time under Art. 120. A.I.R. 1936 Bom 289 
=38 Bom.L.R. 502=164 Ind. Cas. 628. 

S, 23— Restitution of conjugal rights. 

The cause of action for a suit for restitution of 
conjugal rights is founded on a breach of the 
contract of marriage and the breach continues so 
long as the person of the wife is withheld from 
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the undoubted leg^ 

nght of her coii;ugaI society. ThU mow of 
cause of action ,n a suit for restitution of conjugal 

Within the purview of S 23 65 

Oudhw'. «»=A.I.R. 1922 

^ma?d 

restitution of conjugal rights is bar- 
doma^rTi restitution had been 

Wh^is nf f il *>y the other 

who IS of full age and sound mind, more thaji two 

years prior to tlie date of suit. 13 A 126 diss 

™- 16 R. 714 overruled. (1901) 3’Bom.' 

i-.K 371=:25 Bom. 644 (F.B.). 

— 23— Suit for restitution of conjugal rights 

^ 5 . IICW'N. 

10. Scope and applicabUity. 

litv — Scope and applicabi- 

t ■ — compensaUon against railway com- 

goods-Deterioration of goods 
due to continued negligence of railway serviita-^ 
Continui^ cause of action-Measure o( damages 
The plaintiff sued the defendant railway com- 
pany for damages for injury caused to a consign- 
ment of goods which he made over 1 ^ 13 . 
he defendant did not deliver the goods at the 

erdwwVTi consignment was ii.tcnd- 

wlr N^r H•5^t wagons due t,. the 

tThavP^h- the defendant permit the plaintiff 
to have hts goods duly protected from rain hv 

placing them under cover at the railway station 

mo ?i ’■f"'®''® altogether. After some 

months, however, the plaintiff was permitted to 

MTt°of thedT damages in res- 

^®te"oration up to that date. 

ni?d ?’ Limitation Act ap- 

plied to the case and no suit would have lain un- 

tdlLriff'^ specific injury occurred to the 

Limitation Act also ap- 
plied because there was a continuing cause of 
action right up to the date on which the plaintiff 
™ permitted to remove the goods. The deter- 
oration of goods being due to the continuous neg- 
ligence of the defendant's servants, was a conti- 
nuing wrong; 

defendant was responsible for the 
total damage down to the date on which the plain- 

allowed to take away his 
1 ’nQa 7 ?*v®^ the continuing negligence. I. 

r; Vr'Nii’Jl?; ^ ' 

1«-A— Scope and applica- 

Board constituted ^ 
^der Ben^I Vi lage Self-Govt. Act 1919 in res- » 

^t of stnp of land which it claimed as part of < 

bSr^ possession fiom I 

before date of establishment of Board— Art. 144, 

held ap^phed and not Art. 146-A— Suit held barred < 

~7V nj T A.I.R. 1942 Cal. 1.51 t 

386^’^' C.W.N. 802=200 Ind. a 

* S . 23 — Scope and applicability — Cootinning ^ 

Right to conduct festival. t 

A person who possesses a right to conduct a c 


■9. avcsntation of co^jagal rights. 1080 

festival does not lose jt J>ccause he does not insti- 
tule a suit in respect of the first infringement of 
the right. If it 1 $ a recurring infringement, he 
can take action whenever he desires so long as he 
remains the holder of the right. A.I R 1941 
Mad. 498=1. L.R. (1941) Mad. 544=53 L.W. 
315=1941 M.W.N. 250=(1941) 1 M.L.J. 322 
=43 Cr.L.J. 433=198 Ind. Cas. 793. 

S . 23 — Scope and applicability — Private and 

public^ suits . • 

Section 23 Limitation Act makes no distinetioii 
betw'cen private suits and public or represeota* 
tive suits. A.I.R. 1941 Pat. 181=19 Pat. 852 
= 7 B.R. 739=22 P.L.T. 986=194 Ind. Cas. 
243. 

— — S. 23 — Scopo—Commencement of Bmitation. 

In the case of continuing breach of contract or 
continuing wrong independent of contract, fresh 
period of limitation begins to run from the moment 
the breach or the wrong continues. A.I.R. 1939 
Pat. 149=5 B.R. 237=179 Ind. Cas. 482. 


Per Skemp, j. —Every invasion of right al- 
though it might be a repetition of the old one give* 
a new cause of action with a new starting point 
of limitation. The distinction between a fresh in- 
vasion and a repetition of a previous invasion U a 
distinction witliout a difference. A. I. R. 1938 
Lah. 227=40 P.L.R. 600=181 Ind. Caa. 199. 

S . 23 — Scope and applicabUity — AtUchtneot, 

whether continuing wrong. 

A mere continuation of a prior cause of ^doo 
docs not give rise to a fresh right, e.g-i 
property is attached, the procuring of the attach- 
ment is the wrongful denial and the cause of W- 
tion arises where the attachment is effected. 
such a case, it is wrong to say that there has 
a continuing wrong so as. to give a fresh starting 
point during the whole period the attachment si^ 
sists. A.I.R. 1938 Mad. 193=(193a) M.W.N- 
244=47 M.L.W. 438=(1938) 2 ML.J. 434=18* 
Ind. Cas. 688. 

23— Scope and applicability — 

Settlement Court about defendants b^ng reeoroeo 
as under-proprietore. . , 

Where the order of the Settlement Court 
the defendants being recorded as under-propne^ 
is a wrong to the plaintiff, the wrong is 
when the order is passed and the entry ni»d« 
it cannot be regarded as a case of a c®”*?**^ 
wrong. 1937 O.W.N. 207=1937 R.D. 

I. R. 1937 Oudh 291=13 Luck. 143-166 InJ- 
Cas. 774. 

S. 23— Scope and applicability. 

Order under S. 147, Cr. P. Code (Art 5^ 
1898) passed in 1900 prohibiting plaintiffs tr 
were Nadars by caste, from taking out P*^***^ 
until their right was declared by CivilLwff 
Suit brought more than six years of forder— f 

obstructions: . 

Held, that §.23; Limitation Act; 
cable as the order of 1900 did not constitute a 
tinuing wrong within S. 23 and even if 
a continuing wrong, the defendants were not 
ponsible for it, 

H^d, further, that the occurrence in 1918 wn 
the plaintiffs made attempts to take pw®^^ 
over the route could not give a valid cauK ® **** 
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LIMITATION ACT (igo8), S. 33 — 10. Scope and applicability. 


to the plaintiffs. The general rule, vii., that 
where there are successive invasions or denials of 
a right, time will in general run from the first of 
the series, must be applied, in the present case be- 
cause in 1900 not only were the Nadars prevented 
from going in procession but an order was obtained 
disallowing all lurtluT processions until the right 
had been established. il935) M.W.N, 634=42 
M.L.W. 599 =69 M.L.T. 739=59 M. 75:=A.I. 
R. 1935 Mad. 967=161 Ind. Cas. 653. 

— S. 23— Scope and applicability — Alterations 
made in the ‘charans’ (footprints) in the shrinv'- 
worshipped by Jains, by swctambaris— 'Digarnba- 
ris’ held had right to sue — Alterations held, was a 
continuing wrong under Limitation Act, S, 23. 
A.I.R. 1938 P.C. 193= (1933)’ M.W.N. S82=3X 
M.L.W. 306=65 M.L.J. 163=(1933) A. U J. 
1325=35 Bom.L.R. 990=37 C.W.N. 1021 = 12 
Pat. 681=14 P.L.T. 559=58 C.L.J. 56=60 I. 
A. 313=144 Ind. Cas. 346 (P.C.). 

Ss. 23, 29 — Scope and applicability. 

S. 211 of the Madras Tstates Land Act, 1908, 
must be taken to override the general provisions 
of S. 29, Limitation Act. It may be possible in 
a suitable case to apply the principles of S. 23, 
Limitation Act but m a case where the date of 
occui>ation mentioned in Art. 7 of Sch. B of Mad. 
Estates Land Act has to be understood only as 
the date on which the occupation was begun, S. 
23 could ^ of no avail. 33 M.L.W. 214=A.I. 
R. 1933 Mad. 521 = (1933) M. W. N. 1230=144 
Ind. Cas. 963. 


decree with heritable and non-transferablc rights 
mortgaged their holding and a suit in ejectment 
was brougM by the landlord 16 years after lic 

^he Limitation Act ip" 
J ’'273=24 Ynd“’ Cas . ■ 1 O . L . 

The causing of a nuisance is a continuous wrong 
and a fresh period of limitation begins to rVn 

- seizure of 

Wrongful seizure of movable property is not a 
continuing wrong within the mining of S 2f 
although the party is deprived of th! possession 
and use ot the property during the period it Js 
taken out of lus possession. 31 M L W 
53 Mad. 621 = 59 M.L.J 859=l9to V" 

305=A.I.R. 1930 Mad. 635 ^ 

w,ong_Usi„* as 

19j^'’a' w’ak^%t“'.he m'osre‘’I!;^''uaed’“l; as 


S. 23 — Scope and applicability — Wrong — 

Change in religious views. 

Change in religious views in not "wrong”; nor 
continuation of those views is a ‘continuing wrong'. 
53 P R. 1909-2 Ind. Cas. 107. 

S. 23 — Scope and applicability — Continuing 

injury. 

Per Shah, J.— Where sulphuric acid was thrown 
at a person and injury was caused to his eye 
therefrom the continuance of its effect at a later 
date was not held to be continuing wrong within 
the meaning of S. 23 of the Limitation Act. 84 
Ind. Cm. 796=25 Bom L.R. 1333=A.I.R. 1924 
Bom. 290. 


S. 23— Scope and applicability — Declaratory 

suit. 

The principle of S. 23 which deals with conti- 
euing wrong can have no application to declara- 
tory suit and there is no recurring cause of action 
for declaratory relief. 74 Ind. Cas. 403= 2 Pet. 
391-4 P.L.T. 675-A.I.R. 1923 Pat. 475. 


S . 23 — Scope and applicability— Denial of title. 

A declaratory suit under S. 42, Specific Relirf 
Act, can be brought when the plaintjfTs title is 
denied by some person, and the denial itself gives 
a cause of action for a declaratory relief. To such 
a suit S. 23, Limitation Act, cannot apply as it 
refers to a continuing wrong and not to a conti- 
nuing right. 124 Ind. Cas. 773=31 Bom.L.R. 
1240= 54 Bom. 4=A.I.R. 1930 Bom. 61. 

8 . 23 Scope and applicability — Cwtinuing 
wron^— Non-tninsferablc tenancy — Uortgage by 
tenants— Oudb Rent Act (12 of 1886), 8. S2 (2). 

Where tenants holding land under a Mttlcincnt 


• 23— Wrongful distraint — . U n 
Act. S. 146. ^ ^ Tenancy 

The wrong inflicted by an unlawful distraint 
continues and is renewed every day Uiat the dis- 
traint IdbU the latvful owner of the property be- 
ing thereby rc.strained from making use of it or 
exercising any right of ownership over it The 
cause of action therefore for a suit for damages 
in respect of a wrongful disiraint takes its origin 
from the day on which the distraint comes to an 
end and the suit may be lawfully instituted within 
the prescribed limitation period of three months 
calculated from the said date. 73 Ind Cas 200 
=45 All. 208= 4 L.R.A. (Civ.)l 48=A. l' R 
1923 All. 146. 


— S. 23, Art. 36— Scope and api^cability — SuH 
for damages for wrongful attachment before judg- 
ment — Wrongful seizure. 

In a suit for compensatloii under Art. 36, S. 
23 would be applicable if the damages caused by 
the t- rt complained of would be nil or a negligible 
quantity but for the continuance of the injury 
voluntarily caused or permitted by the tort-feasor. 
A wrong prohibitory order stands on a different 
f’.-oting frons a wrongful seizure on complaint 
made. In the former case, the party who pro- 
cures it may at any time obtain its removal and 
consequently S. 23 will apply in that case. In 
the latter case, the initial act of complaint is the 
only damage which the tort-feasor could have pie- 
vented and consequently S. 23 has no application 
to that case as the cause of action is complete on 
complaint made. (1903) 6 Bom.LTR. 704. 
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S 12 and Arts. 120 and 131— Miscellaneous— 
buit by succeeding manager to set aside a com- 
mutaU.n— Arrangement made by his predecessor. 

Vhcie the defendant held iaiuJs belonging to a 
tcnipic at half the (iovernment rates and was also 
liable lo render certain pcr>onal services and tlie 
manager commuted the latter into a money rent 
ol one rupee, in a suit by the subsequent manager 
to set c tins commutation ten years after its 
date. Held, remanding the case (1) that if the 
arrangement was a temporary one the suit would 
not be Ijancd if brought within 12 years of denial 
01 il.e plamtifT's right inasmuch as the plaintiff’s 
claim was either to assess rent which was a re- 
curling right or to enhance the rent, and (2) that 
if the arrangement was a permanent one and the 
rent was fixed in perpetuity then it would amount 
to the creation of a permanent tenure, at a fixed 
rent hy shebait and it must be set aside within 6 
years of the plaiiUifT’s succession to office. Other- 
wise llie suit would he barred under Art. 120 
39 Ind. Cas. 522 (Cal.). 

“S. 23 and Arts. 115 and 116— Miscellaneous 
—Usufructuary mortgage — Mortgaged property 
sold for arrears of revenue — Subsequent suit for 
redemption by mortgagor— Decree of redemotion 
—Limitation for suit by mortgagor for damages 
for wrongful deprivation of property and wrong- 
ful cutting of trees by mortgagee. 

A deed of usufructuary mortgage provided that 
Uic mortgagee should pay Government revenue. 
The mortgagee made defaqlt in the payment and 
the property was sold in public auction, subse- 
quently the mortgagor sued for redemption and 
obtained a decree. Before six years from the 
date of redemption decree, but after six years from 
the date of the revenue auction sale, the mortga- 
gor sued the mortgagee for damages for depriva- 
tion of property and for damages for the wrongful 
cutting of trees while in tiie mortgagor’s posses- 
sion: Held, (1) that the claim for damages for 
loss of property was governed by Arts. 115 and 
116 read with S. 23 and was not barred as the 
time commenced to run from the date of the re- 
demption decree and not from the date of the 
auction sale. The fortgagor need not have a«ked 
for a set off of tins amount in th e red emption suit 
under S. 76, T.^ P. Act, as that section only pro- 
vides a cumulative remedy and does not bar any 
other remedy which may be open to the mortgagor. 

(2) That the claim in regard to the cutting of 
the trees was barred under Art. 36 as time com- 
menced to run from the date of the alleged wrong- 
ful act. 33 Mad. 71=6 M.L.T. 239=19 M L 
J. 498 = 3 Ind. Cas. 433. 

^^Applicability— Suit for breach of con- 
tract — Execution by decree-holder ignoring pav- 

not certified under 
O. 21, R. 2 , C. P. Code— Suit by jtKlgment-deb- 
ter — Limitation. See LIMITATION ACT. 
arts. 97 AND 115. A.I.R. 1951' Pat. 3W. 

S. 24 — Applicability. 

Suit against Advocate for neglect and miscon- 
duct in not joining certain person as a party to 
appeal — Plaintiff aware of neglect but not know- 
‘ng of legal consequences: 

Held, S. 24 does not apply. S. 24 applies only 


to suits based on tort and not to suits based on 

Rang 61= A.I.R. 1938 Rang. 258 
= 1^8^ Rang. L. R. 457=176 Ind. Cas. 608 

S. 24 — ^Scope of. 

115 or Art. 116. Section 24 applies not to suits 

I P 0" tort- A. 

I-R. 1936 Rang. 310=166 Ind. Cas. 48 

S. 24— Scope. 

Per Shah, J. — Section 24 of the Limitation Act 
relates to an act which does not give rise to a 
cause of action unless some specific injury actual- 
ly results therefrom. 84 Ind. Cas. 796=25 Bora. 
L.R. 1333=A.I.R. 1924 Bom. 290. 

S. 24 — Time, when runs. 

Section 24 docs not give, as tlie date from which 
time begins to run, the date on which the plain- 
tiff became aware of the loss, but mentions the 
date on whicli the loss actually resulted. A.I.R- 
1936 Rang. 310=1W Ind. (Zas. 410. 

— — S . 24— Bodily injury — First siUt for damages 
— Second suit for further injury consequential on 
the first injury. 

Plaintiff is entitled to compensation not only 
for damages actually visible at the time when the 
suit is instituted or at the time of trial, but even 
such consequential damage as may reasonably be 
expected to arise in the future from the wrongful 
act complained of ; where a plaintiff has sued for 
and recovered damages for injury to his person, 
a future suit for subsequent loss of the injured 
limb is not maintainable as it did not give ri>e to 
a fresh cause of action without any further wrong 
on the defendant’s part. S. 24 of the LimiWi0“ 
Act was not at all applicable to the case. 1 P^t. 
L.T. 269=(1920) P.H.C.C. 193= 58 Ind. Cas. 
749. 


•S. 24— ‘Injury*. 


“Injury” in S. 24 of the Limitation Act in- 
cludes a legal injury. 54 Bom. 226= 32 Bom. 

R. 232=A.I.R. 1930 Bom. 572. 

S. 24— Malfeasance— Suits governed by Art. 

36. 

If a suit is for compensation for any 
or misfeasance independent of contract and 
otherwise provided for, the limitation will be t 
years not from the date of the malfeasance o 
misfeasance, but from the time when the » 
results. 120 Ind. Cas. 626=10 P.L.T. 

Pat. 776=A.I.R. 1929 Pat. 245. - . 

S. 24, Arts. 2 and 38— Municipality — 

against, for compensation for injury to 
estate resulting from acts of Municip^ty^t^ 
ing point of limitation— Punjab Municipal Act t 
of 1891), S. 120 (A)— Omissions to g*ve 
There is no justification for the proposition t 
Art. 2 of the Limitation Act can apply .r 
those cases in which the defendant at the t>me 
doing the act, which has subsequently resulted 
injury to the plaintiff in so many words, 
he is acting under such a provision of law- 
When there is a provision of law limiting 
or reflating the procedure of bringing s^ti 
for things done in pursuance of an enactment, 
defendant is entitled to the benefit of 
of such provision if he honestly believed in 
existence of a state of facts which, if it ** ' 
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jd would have justified him under the enactment 
to do the thing complained of- The reasonable- 
ness of the belief may he honest, though it is an 
important element in determining the question of 
honesty. Art. 2 is evidently intended to afford 
protection to persons doing acts in pursuance of 
some enactment in force. The limitation whicli 
it prescribes applies to all cases when the parties 
are intending to act upon powers given by the 
enactment ami not merely using it as a cloak for 
private purposes. 

Held, that no doubt the Punjab Municipal Act 
pro\ides that due notice shall be given before ope- 
rations are commenced under S. 120-A, but what- 
ever rights a person may have against a commi- 
tee, if operations are commenced on his Property 
in the absence of sai«l notice, it was not open to the 
plaintiffs to contend that the committee cannot 
be said to have been acting under the provisions 
of the Municipal Act simply because ilic notice 
in question was not given for no <-bjec- 
tion was taken by the plaintiff on this 
score to the proceedings of the committee during 
the time that the operations were being carried 
out. 

Held. also, that thougli tlie act of the Municipa- 
lity did not per se result in sucli immediate injury 
to the plaintiffs that they could have been entitled 
to sue at once for compensation was filed within 
the period of 90 days from the date when the in- 
jury consequential upon the said act actually oc- 
curred. 72 P.R. 1909=108 P.L.R. 1909=2 
Ind. Cas. 819. 

S. 25 — Date of document. 

Section 25 creates no presumption z% to date of 
document— Document bearing English and non- 
English dates— Which of them is correct should 
be decided according to S. 96, Evidence Act 
A.I.R. 1941 Mad. S87=(1941) 1 M.L T 502= 
1941 M.W.N. 335 (1)=53 M.L.W. 449 (1). 

— -S. 25 — Exclusion of first day — Judgment-deb- 
tor asked to deposit certain sum within fifteen 
days from certain date — That date, if should be 
excluded . 

It is desirable for the sake of uniformity tliat 
the same interpretation should be given to an ex- 
pression occurring in a judicial order as would be 
given to it in a statute under S. 9, General Clauses 
Act, 1897. Hence, where in an execution of a 
decree, judgment-debtor is asked to deposit a sum 
within 15 days from a certain date that date has 
to be excluded. 40 Bom.L.R. 892=A.I.R. 1938 
Bom. 447=1. L.R. (1938) Bom. 734=178 Ind. 
Cas. 78. 

— S. 25— Bond — Six months provided for pay- 
ment — Date fixed as per Kuar Sudhi Puran Mashi 
— Limitation. 

Held, that the date of payment should be cal- 
culated as six months from April 16, 1924, the 
date of the bond and the suit was in time, 
movable date with reference to the Gregorian 
Calendar and, therefore; cannot be taken as the 

Kuar Sudhi Puran Mashi of the Fasli year is a 
date of payment with reference to which limita- 
tion should be calculated in view of the provisions 
of S. 25 of the Limitation Act. 8 O.W.N 834 
szA.I.R. 1931 Oudh 357=134 Ind. Cas. 601. 
— S. 2S~Instalment bond — Date in Hindi. 

A mortgage bond executed on 24th July, 1892. 


piovided for the payment in 8 yearly inslalinents, 
each instalment had to be paid on Mag^ Sut^ 
Powarnamasi of each year. The last paymum was 

llr ^ corresponding to 

14th of February. 1900. In a suit on the bond 

hSion " s 

^ aini hk n, entitled to 

claim his nioney if payment was not made of anv 

Ind Ca's‘ 9W •” 

— — S. 25 — Intention of parties 
If a question of limitation arises an 

1927 Mad 917=53 M.L.J .^7 ' 284=A.1.R. 

.. Other calendar mentioned Presnm 

ption as to computation of time. ^ ^resum- 

If, in the deed or bond concerned, there is a 
a particular Marathi Sh o. after 

months calculated according to the 
calendar then S. 25 will not Iffect the Ha? T 
for payment . But the circumstaSLs thffa Smid 
bears an Indian date cannot be used in order it 
draw an inference regarding the meaning 
word ‘'month" used in subsequent clauses S Se 
bond. Therefore the mere fact that the rate of 
interest was to be at 1 per cent per mensem f?r 
each Marathi month ,s an insufficient basis w 

which to build ihe tlieory that for purposes of 
payments also the period was to be calculated 
the basis of Marathi mouths. 102 Ind Cas^eSft 
=10N.L.J. 117=A.I.R. 1927 Nag 259. 

— — S 25— Starting point— Intention of parties 
if the starting point is to be calculated, as so 
rjianj months or so many years from a particular 
date that potni must be calculated according to 
he Gregorian calendar. On the other hand, if 
the starting point is otherwise fixed by the stipu- 
lation itself the Court cannot apply S. 25 of the 
Limitation Act. It is really a matter of interpre- 
tation in every case. 

Where the intention was that the inter^ should 
be payable at the expiry of “six months" accord- 
ing to the Hindi calendar, that is to say -u a 
particular date and at the expiry of six months 
and that the cause of action should arise on de- 
fault. 82 Ind. Cas. 330=47 All 66=22 A I 
J 902=5 L.R.A. (Civ.) 636=A.I.R. 1925 An; 

iOo • 

. 25-^Exclusion of the first day of the 
of action— “Month" — Meaning of 
In computing the period of limitation the clay 
on which the occurrence giving rise to the cause 
of action happened, should be excluded. S 25 has 
no bearing on the question of the meaning of the 
word “month” in a contract drawn in the Emrlkh 
language. (1908) 13 C.W.N. 425=36 C. 516. 

S 26 

See also EASEMENTS ACT, SS. 15 AND J6. 

Synopsis. 

1 Applicalnlity. 

2. Discharge of rain water. 


cause 
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in 


^scntials of acquisition. 

Extinction of easement. 

Fishery. 

Interpretation. 

Eight of way. 

Scope. 

W^t is an easement. 

Miscellaneous. 

1- Applicability. 

# 

^ S. 2^— Applicability to Berar. 

Thougi. Eascmonis Act is not in foicc 
I^rar I unitat.on Act. S. 26 is. 96 Ind. Cas. 
S46-9 N.L.J. 136=A.I.R. 1926 Nag. 474 

8 . 26 — Applicability . 

\\*.icrc the piaintih* in a suit to restrain the 
defendant from obstructing an artificial watcr- 
O'Ursc fails to prove that he has used the water 
of the water course as of right, S. 26 of the Act 
will not avail him. 73 Ind. Cas. 489=.\.I.R. 
>923 Lah. 257. 

S. 26 — Applicability — Customary right. 

A customary right of way for all the villagers 
IS not a case of acquisition by prescription and is 
not governed by S. 26 of the Limitation Aa. 65 
Ind. Cas. 509 (Cal.),. 

Ss. 26 and 27— Applicability— Easements. 

Ss. 26 and 27 do not apply to cases where the 
^senicnts arc acquired under the Easements Act. 
The question even as regards an casement right 
claimed under the *-iatutury prc.'cription is not one 
of liniitati'iii, but whetlicr the enjoyment necessary 
to acquire the prescriptive right, has been peace- 
able and as an easement without iiitcrruplion for 
20 years within 2 years before suit. 29 M L J 
685r=.lg M.L.T. 476=2 L.W. 1107=(1916) 1 m' 
W.N. 113=31 Ind. Cas. 528. 

S. 2^— Applicability— Easement^Long user. 

The section need not be applied where the pUiu- 
liflf has an absolute and indefeasible right acquired 
many more than 20 years ago and enjoyed with- 
out interruption for a long time. 2 fnd. Ca.s 410 
fCal.) 

S. 26 — Applicability — Lost grant. 

The provisions of S. 26 are not applicable where 
plaintiff sues for a declaration of a right of ease- 
ment on the basis of lost grant, e.g., right to take 
water from a tank. 67 Ind. Cas. 244-A.l.R. 
1923 Cal. 291. 

2. Discharge of rain water. 

— — -S. 26— Discharge of surplus water — Burden 
•of proof. 

Where a right to discharge water on another’s 
immovable property is claimed the onus is on the 
dominant owmer to prove all the points which arc 
necessary te establish an easement under S. 26 of 
the Limition Act. 91 Ind. Cas. 485*84 Tnd. 
Cas. 676=26 P.L.R. 42=A.I.R. 1925 J^h. 297. 

_ S. 26 — Easement — Discharge of surplus water 
—Right to. 

A plaintiff seeking to enforce a right to dis- 
charge surplus water through a watercourse may 
base his right either on the acquisition of an ease- 
ment to be proved under S. 26 or as an alter- 
native case on a natural right existing in him apart 
"from any easement, provided the matter was 


brought before the trial Court in some form or 
other m which latter case on proof of the right 
the deiendant has to establish the acquisition of a 
right to dam the flow under S. 26. 10 Bur.L.T. 
38=35 Ind. Cas. 394. 

26— Easement— Discharge of surplus water 
— Right to compel. 

When the plaintiff has not proved the use of a 
watercourse carrying surplus water of adjoining 
lands over defendant’s lands into his own peace- 
ably and openly as an easement and as of right 
for statutory perir>d wHthin S. 26 of the plaintiff 
rannot compel the defendants, who claim to use 
:lic water entirely, to continue to discharge the 
water or prevent them from blocking up the 
channel in their own land, though the defeutlaols 
and the adjoining owners may have acquired a 
right of easement to discharge such water on the 
plaintiff’s land. 19 C.L.J. 45=22 Ind. Cas. 514. 

S. 26 — Easement — Discharge of surplus water 

— Right to compel. 

'A’hcre A has the right to discharge surplus r^n- 
fait from his land to B’s land, no period or time 
will give B the right to compel A to send water 
on to him, provided A docs not interfere with the 
flowing water in a natural and defined channel 
Every owner of land has the natural right to col- 
lect or dispose of all water on the surface act 
passing in a defined channel. 4 Bur.L.T. 223* 
12 Ind. Cas. 27. 

3. Essentials of acquisition. 

S. 26— Water diverted from its natural couise 

by erection of bund— Title by prescription. 

The plaintiff’s wet lands were irrigated by the 
water of his private tank which received water 
from a pond on plaintiff’s land by .means of a 
channel. The water from this pond tended natu- 
rally to flow south. In order to divert this water 
along the channel eastwards into the tank the 
plaintifTs father had built a bund on the southeiu 
side of the channel in or about 1888 and in llm 
way the plaintiff’s father and the plaintiff after 
him had uninterruptedly enjoyed the water flow- 
ing from the pond for the cultivation of their land 
from 1888 or there^outs until 1936. 

Held, that the plaintiff had made out a good title 
by prescription. A.I.R. 1948 P.C. 23. 

26— Essentials of acquisition — EaseniWt 

for use of water for irrigation— Proof of absolute 

continuous user— If necessary. , 

In the case of a claim of easement for use w 
water for irrigation or rights of an analogous oa- 
ture, proof of absolute continuous user is not ce- 
cessary. The right can be established by 
of periodical user, so Jong as the full penw » 
covered, and the user has existed openly and 
interruptedly. 223 Ind. Cas. 470=50 C.W.W- 
682=A.I.R. 1946 Cal. 444. 

■ S. 26 — Essentials of acqitisitaon. 

Well used by people of mohalla const.m 
within living memory and property changing li» 
by sale — Right by prescription to use well^'' 
be said to have been acquired. A.I.R- 
191=41 P.L.R. 536=184 Ind. Cas. 76. 

•' S. 26— Essentials of acqnisltiwi — 
right— Right to village pathwaj^-Eviti^ «• . 
Proof of a customary easement imxna* 
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more difficult than proof of an easement within the 
provisions of S. 26. Tlie persons who rely on 
custom must prove that it was ancient, continuous, 
peaceable, reasonable, certain and compulsory. 
In otlier words, they must not only prove the ele- 
ments required under S. 26, but something more. 
If the evidence shows that the right has been en- 
joyed for a considerable period, say 30 or 40 years; 
then the burden of negativing the right claimed 
is on those who deny its existence. It is un([ucs- 
tionable that tlte enjoyment must have been as of 
right, and neither by violence nor by .stealth, nor 
by leave asked from time to time. Courts in 
India cannot apply the princii>Ie of English com- 
mon law that a custom is not proved if it is not 
shown to have been enjoyed from time ininicnio- 
rial. If the pathway is claimed as a village path- 
way, and not as a public pathway; it is necessary 
to show that the user was of the pathway as a 
village pathway. In other words, the evidence 
must be that it was used by the inliabitants of the 
village or villages concerned as such, and not as 
members of the general public. 

Where persons claim a right to a village path- 
way but none of the witnesses give evidence that 
the user of the pathway was as of right or that 
it was not by leave taken from anybody and all 
that the witnesses depose is that the pathway was 
used openly and without obstruction, such evidence 
would be quite consistent with the case of a per- 
missive enjoyment and is not sufficient to prove 
a customary casement. A.I.R. 1938 Cal. 202 = 
66 C.L.J. 270=175 Ind. Cas. 252. 


in India, an 'interruption,’ to be cfTectivo; must 
result ‘n actual discontinuance of the enjoyment of 
t^e nght of the claimant A.I.R. l%n Lab. 395 
-33 R.L.R. 139=12 Lah. 741:=135 Ind. Cas. 

S. 26— Essentials of acquisition. 

enough lor the'pWmiff to. pfovc °harheTa"s hot 

|^^.e„on..ana^Uhout^_ag 

S. 26— Easement— Acquisition— Essentials, 

To become an easement the enjoyment o' a 
r,g h mus be open, peaceable and as of right and 
so the ahd.ly of the servient owner to stop the en- 
joyment, irrespect.vely of the dominant owners 
will, IS , neons, stent w, til the idea ol a real case- 
ment existing. 4 P.R. 1917=37 Ind. Cas 788 


water from 


na- 


tural stream — Acquisition. 

An casement of the supply of water from a na- 
tural stream may be acquired by twenty years’ 
user under the provisions of S. 26 of the Si 
talion Act. 35 P.R. 1895, Foil. 49 p r 
not Foil. 57 P.R. 1918=130 P.W R ioifl’ 
104 P.L.R. 1918=46 Ind. Cas. 441^ ^ 


-S. 26— Easement— Acquisition by prescription 

—Essentials — ‘As of right’, ‘peaceably’ and ‘with- 
out interruption’, meanings of — Presumption of 
lost grant — Indian and English law. 

The term ‘as of rigiit’ is not synonymous vitii 
‘rightfully’ but signifies enjoyment by a person in 
the assertion of a right. It is enjoyment had, not 
secretly or by stealth or tacit sufferance or by 
leave or favour or by permission asked from time 
to time on each occasion or even on many occa- 
sions of using it, but an enjoyment bad openly, 
notoriously, without particular leave, at any time 
by a person claiming to use it without danger of 
being treated as a trespasser and as a matter of 
right. 

All that the word ‘peaceable’ in S. 26 means 
is that the plaintiff who claims to be the domi- 
nant owner has neither been obliged to resort to 
physical force himself at any time to exercise his 
right within 20 years expiring within two years of 
the suit, nor had he been prevented by the use of 
physical force by. the defendant in his. enjoyment 
of such right. A mere denial by the defendant 
of the plaintiff’s alleged right and his unsuccess- 
ful attempt to have this right negatived in Courts 
of Law, does not affect the plaintiff’s acquisition 
of easement. 

In India, the acquisition of ea-'cment by pres- 
cription depends upon positive enactments and it 
is not necessary that any presumption of a sup- 
posed grant and its subsequent loss need be made. 
10— F. T. D^35 


_S. 26-Easement-EssentiaIs of acquisition- 

Peaceable enjoyment for 20 years. 

Where an casement is enjoyed peaceably and 
uninterruptedly for 20 years, tiie requirements of 
b. 26 of the Limitation Act are fulfilled and the 
right becomes absolute. 26 Ind. Cas. 781 (Cal.). 

4. Extinction of easement. 

S. 26— Extinction of easement— Mere failure 

to exercise right witlun 2 years before suit. 


Where an easement to carry water in a channel 
across the defendant’s land for purposes of irriga- 
tion was established, the mere failure to exercise 
Uie right for a perio^d of two years, prior to suit 
does not extingu^i the right of easement, nor does 
the mere fact that we year the plaintiffs irrigated 
one of their fields from another well affect their 
right of casement. 118 Ind. Cas. 521=A I R 
1929 All. 497. 


S. 26 — Extinction of easement — Where a suit 

for asserting a prescriptive right is not brought 
within two years of the termination of the user 
the right of user is lost. 120 Ind. Cas 6,58=7 
Rang. 487=A.I.R. 1929 Rang. 300. 


S. 26— Easement — Extinction — Question of 

fact. 


mice acquired is not necessarily 
lost by mere non-usep the question of abandon- 
ment is one of intention winch should be on the 
facts of the case decided. 7 Ind. Cas. 813 (Cal ) 
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5. Fishery. 

S. 26 (2) — Prescriptive right to fishery in 

public navigable river. 

To acquire an exclusive prescriptive right of 
fislicry in a public navigable river as an easement 
the user must be in assertion of a right higiicr than 
the general right of the public to fish in such 
rivers. 49 C.W.N. 539=A.I.R. 1946 Cal. 12= 
224 Ind. Cas. 175. 

— S. 26, Sch. I, Art. 144 — Jalkar rights; whe- 
ther easement or rights in immovable property — 
—Applicability of Art. 144— Grant — Construc- 
tion — Jalkar right, whether passes without express 
words. 

A case of exclusive right to fishing falls within 
the definition of interest in immovable property 
under Art. 144 and adverse possession of such a 
right for more than 12 years would, by the opera- 
tion of Art. 28 of the Limitation Act, extinguish 
the right of the lawful owner to that extent, al- 
though such a right where it is claimed without 
any exclusion of the owner or in common witli 
others may fall under definition of casement and 
may require twenty years’ enjoyment. 

Where there is evidence to show that the owner 
of a village lias been treating the jalkar as foim- 
ing part of tlie village settlement of 
the village would convey jalkar even 
though this right is not expressly conveyed. A. 
I.R. 1932 Cal. 300=35 C.W.N. 1256=59 Cal. 
344=137 Ind. Cas. 279 (2). 

— S. 26— Fishery — Exclusive right and the 
right exercised with owner. 


of the Limitation Act. A person to acquire the 
right of fishery, by prescription must show that lie 
had an uninterrupted enjoyment of it op-iiily, 
publicly and peacefully for over the statutory 
jicriod; but where such an enjoyment was in exer- 
cise of a common right which he shared with 
others, he should show that his user was in asser- 
tion of a higher right than the general right, in 
himself and for exclusive benefit. 39 Cal. 53=15 
C.W.N. 972=11 Ind. Cas. 180. 

S. 26— Fishery — Right of — Easement. 

A right of fishing is an casement under S. 26, 
Limitation Act. A plaintiff claiming a statutory 
casement of fishery must prove that the right 
was exercised within two ycarsi before the com- 
mencement of the suit; but not so where plaintiff 
traces the right to the end of the 18lh century. 
14 C.L.J. 572=12 Ind. Cas. 305. 

6. Interpretation. 

S. 26 (2) — Interpretation — “Belongs", mean- 
ing of — Servient tenement being transferee fro® 
Crown— 60 years’ rule, if applies. 

In S. 26 (2). Limitation Act; the word “be- 
longs’’ should be given its plain meaning and 
should not be interpreted by a forced construction 
as equivalent to "has belonged” Where, there- 
fore, an easement is claimed over some property 
in the hands of a transferee from the Crown, the 
right would be acquired against the transferee to 
whom the property belongs by the expiry of a 
period of 20 years within two years’ next before 
the suit brought. The 60 years’ rule has no 
application. 44 P.L.R. 116=A.I.R. 1942 Uh. 
124=1. L.R. (1943) Lah. 129=200 Ind. Us. 
438. 


If the right claimed is a mere right to fish not 
excluding the lawful owner, it would appear to be 
an easement within the description of the word in 
the Limitation Act and can be acquired by 20 
years’ uninterrupted enjoyment. If it is an ex- 
clusive right of fishery it is an interest in im- 
movable property and can be acquired by 12 
years’ adverse possession involving an ouster of 
the rightful owner. Such a right contains all the 
essential elements of property and even if it may 
properly be described as a profit a prendre, it has 
also the distinctive features of an interest in im- 
movable property. Even if S. 26 of the Act 
should be applicable, this would not bar the ope- 
ration of Art. 144 and S. 28 if the right came 
under both clescriptions. 2 P.L.J. 283, Foil. 67 
Ind. Cas. 954=1 Pat. 674= 3 P.L.T. 477=1 
Pat. L.R. Civ. 34=A.I.R. 1923 Pat. 58. 


S. 26 — Interpretations. 

“Easement”, does not include customary righf 
to use certain well on ground that it Us been us 
by public. 41 P.L.R. 330=A.I.R. 1939 Lah. 
12=182 Ind. Cas. 525. 


S. 26 — Interpretations. 

The expression “as of right” means 
“rightfully” or ‘ without trespass and 
strict legal right’ and imports a claim or . 

of right to act against the will of the 
owner. A. I.R. 1938 Pat. 423=19 P.L.T. 61^ 
=4 B.R. 806=177 Ind. Cas. 31S. 


S . 26— Interpretation — 'As of right,’ mean- 
ing of — Acquisition of right under — Light 
air. 


— S- 26— Fishery — Private rights How ac- 
qnired — Prescription . 

Private rights of fishing in public waters may be 
acquired either by a grant from the crown or bv 
prescription from which a grant may be presumed. 

Quaere.— Whether exclusive rights can be ac- 
quired in a tidal or navigable river by proof of 
mere enjoyment in the manner provided by S. 26 


Under S. 26. the words 'as of jnea" 
'nec vi, nec clam, nec precario.’ Where 9*^**”^. 
in joint ownership were partitioned and the P'. . 
tion deed directed that the owners of 
ment were to make their allotments 
ing and independent of all support . -u 

allotments, and it was further directed ..qj. 
allotments immediately adjoining any other 
nicnt and overtaking it should be closed p 
nently. 
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In such circumstances, if one of them billowed 
air and light to the other’s premises through his 
own premises for twenty years, unless it were 
shown that the latter's enjoyment was permissive 
the enjoyment would be as of right. 

A right under S. 26 can be acquired. even where 
one of the walls of the dominant tenement throngii 
the aperture of which light comes belongs to the 
owner of the adjoining servient tenements. A. 
I.R. 1932 Cal. 249=35 C.W.N. 963=59 Cal. 
260=138 Ind. Cas. 193. 

S. 26— “As of right” — Interpretation. 


son to clean latrine over another person's land — 
Such user by sweepers, cannot entitle owner of 
latrine to claim right of way. A. I.R. 1939 Rang. 
34=180 Ind. Cas. 477. 

S. 26 — Presumption — Right of way. 

Where a right of way has been used peaceably 
and opcitly without, interruption for 20 years not 
attributable to any permission or sufferance on 
the part of any person whatsoever its user as of 
right may be legally inferred. 1 Lah. 206 Foil 
111 Ind. Cas. 186=29 P.L.R. 567. 


An open user continued without interruption for 
a period of over 20 years and not shown to be 
attributable to permission or sufferance on the 
owner’s part Is prima facie evidence of enjoyment 
as of right, within the meaning of S. 26 of the 
Limitation Act. Failure on the part of Court to 
draw such a presumption will be an error of luw 
making a second appeal competent. 85 Ind. Cas. 
81=A.I.R. 1925 Nag. 270. 

S. 26 — Interpretation — “As of right”— 

Meaning of. 


S. 26— UsCr as of right — Open user for 20 

years — Right of way. 

An open user of a right of way for twenty years 
without interruption and without sufference on the 
owner's part is an enjoyment as of right within 
S. 26 of Limitation Act. Plaintiffs ajjd defen- 
dants were co-sharers in a well. Plaintiffs had 
used a road across defendant’s fields without let 
or lijndrance for a period of 20 years and this road 
they could use to gain access to the well. 


User as of right implies a user against the will 
of the owner of the property over which the user 
is sought; and so an annual payment for the use 
of a mill negatives the idea of the user being as 
of right, and consequently there can be no ease- 
ment in such a case. 4 P.R. 1917=37 Ind. 
Cas. 788. • 


S . 26 — Interpretation — Person . 


The term “person” in the first clause of S. 26 
cannot be limited to the narrow meaning of indi- 
vidual, but when the claim to a right of way is 
made in virtue of the occupation of a piece 01 land, 
the terms means and includes the person m occu- 
pation of that land, whether that person is the 
same individual throughout the 
years or not. 70 Ind. Cas. 915-^ U.B.R. 90— 
1 Bur.L.J. 99=A.I.R. 1922 U.B. 23 


7. Right of way. 
•S . 26— Right of way . 


The right of way claimed by the public or a 
section of public over certain lands described as 
. village pathway is not a right of easement and is 
not governed by S. 26, Limitation Act. 25 P.L. 
T. 192=10 C.L.T. 78=A.I.R. 1945 Pat. 118= 
220 Ind. Cas. 511. 


-—8. 26— Right of way. 

Tenant of one land, cannot acquire for himself 
or on behalf of landlord right of way, as of right 
upon another land of his own. A. I.R. 1939 
Rang. 421=1940 Rang.L.R. 93=185 Ind. Cas. 
60S. 



26-4Ught of way. 


Municipal sweepers passing over land of per- 


Held, that having regard to the habits of the 
people of this country, the enjoyment of the 
toad “as of right” within S. 26 of the Limitation 
Act should have been presumed. 113 P.L.R. 
1920=1 Lah. 206=56 Ind. Cas. 728. 

S. 26 — User as of right — Private right of way 

— Origin — Special damage — Adquiescence— 
Enjoyment as of right must be "Nee vi, nec clam, 
nec precario.” 

In S. 26, the conditions ‘Nec vi nec clam” are 
separately provided in the words "peaceably an<l 
openly.” It is therefore probable, that the spe- 
cial force of "of right” lies in the words ‘Nec 
Precario’ which exclude enjoyment by caprice or 
the mere will or favour of the owner of the ser- 
vient tenement. ‘Special damage' need not be pro- 
ved in the case of a private right of way. Mere 
acnuicscence is enough; it need not be shown how 
the right originated. 3 Bur.L.T. 100=8 Ind. 
Cas. 1196. 

- S. 26— Right of way— Enjoyment as of right. 

Where the parties, brothers, had a common 
deorhi and both of them partitioned the house and 
defendant agreed to build another door-way but 
(ltd not do so and continued to use the old deorhi, 
his user for the prescriptive period confers a 
right of way on him. 3 Ind. Cas. 271 (Lih.). 

S. 26 — Right of way — Cessation of user — 

Effect of. 

A person may be said to be in ‘enjoyment’ of a 
right of way during a -period of time, thougli he 
does not actually “use” the way every moment. 
Cessation of user for a time is not an invariable 
indication of abeyance of enjoyment of a right. 

29 C.L.J. 421=51 Ind. Cas. 372. 
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S. 26 — Rijjht of way — Non usCr for two 
years prior to suit. 

A plaiiitilt' brinf^iiiK an action for obstiiction of 
a riglit of way for boats is not barred by S. 26 of 
the Limitation Act by non-user within two years 
Ijri .r to the institution of the suit. 8 C. 1J2 
Foil. 26 IihI. Cas. 485 (Cal.). 

S. 26 — Right of way — User by public — Pre- 
sumption. 

'I lie user of a road by tlie public openly and as 
of ri[;ht is sufTicicnt. apart from the law laid down 
in t!ie I, imitation Act, 1877, S. 26; to rai.se a pre- 
simifftion of its dedication to their use, though 
such prcsuni(>tion might be rebutted by 
c\iilcnce of the owner’s intention that the public 
should only have a permissive use or that the 
dedication was implied to a particular class of 
persons only. 62 P.R. 1898 ; 4 I.C. 870, P'olL; 
8 LC. 175, Foil. 108 P.R. 1916=146 P. W. R. 
1916=35 Ind. Cas. 458. 

S. 26 — Right of way — User as of right — 

Onus. ■ 
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; S. 26 — Scope — Prescriptive right bas'*d on 

immemc-rial user — If may be claimed— Minimum 
period of enjoyment necessary— Value of evidence 
in aggregate — If to be seen. 

Apart from S. 26 of the Limitation Act, a 
right of prescription may also be claimed and 
established on the basis of immemorial user jus- 
tifying a presumption of grant or agreement. In 
order jo establish immemorial user so as to justify 
any presumption of eaement by lost grant, no 
particular period has been prescribed and can, 
therefore, be said to be essential; but where such 
right is based on a claim of continuous cr unin- 
terrupted user alone, proof of enjoyment for any 
period not exceeding 20 years — because that period 
is mentioned in S. 26 of the Limitation Act — will 
ordinarily be considered insufficient. It is the 
value of the evidence in the aggregate wlilch is to 
be seen in order to determine finally whether the 
plaintiffs have established generally their claim 
of a right of irrigation by proof of enjoyment for 
such a minimum period as would establish a case 
of acquisition of easement by lost grant. 273 
Ind. Cas. 470=50 C.W.N. 682=A.I.R. 19-16 
Cal. 444. 


Under S. 26 of the Limitation Act which is the 
law in force in India, a right of way claimed must 
be proved to have been used as of right and the 
onus is on the plaintiff to prove it. 18 Ind. Cas. 
211 (Cal.)’. 

- — S. 26 — Way — User as of right — Limitation 
Act, S. 26. 

In a suit to establish a right of way, the pro- 
priety of the English rule that the presumption 
from user should be that the user as of right nTust 
depend upon the circumstances, not only of each 
particular case, but also of each particular country, 
regard being had to the habits of the people of 
the country. It ^yould be right to draw here the 
same inference from user that would be proper 
and legitimate in a case arising in England. Under 
1 • Limitation Act, the onus is upon the 

(Ito) 8'c.W.N."’3V9.‘'’' 

8. Scope. 

S. 26 — Scope — If exhaustive — Other “ease- 
ment’-— Right to store manure on land of another 
—Acquisition by prescription. 

In view of the words “other easement” in S. 26 
of the Easements Act, it must be held that the 
section is not exhaustive, and other easements not 
specifically mentioned in the section can be acquir- 
ed: e.g., the right of storing manure on land be- 
longing to another, being a right which is bene- 
ficial to the enjoyment of the property of the per- 
sons enjoying that right over the land of another, 
can be acquired in the same way as other similar 
right by prescription, if the user has continued for 
the prescribed period. Where the right claimed 
and enjoyed is only over a small portion of a lar- 
ger area, it cannot be said that there would be 
total prescription off the subject-matter of the ease- 
meat. 224 lad. Cas. 286=A,I.R. 1947. Lab. 79. 


Ss. 26 to 28 — Scope. 

Sections 26 to 28 provide for acquisilbn of 
ownership by possession. A.I.R. 1941 Pat. 18 
=19 Pat. 852=7 B.R. 739=22 P.L.T. 986=194 
Ind. Cas. 243. 

S. 26 — Scope — Limitation Act, whether ex- 
cludes other modes of acquiring easements. 

The Limitation Act is remedial, and is 
prohibitory nor exhaustive. A man may 
a title under it who has no other right at *** , 
it does not exclude or interfere with 
and modes of acquiring easements. A.I.R- • 
Nag. 193=1939 N.L.J. 246=1. L.R. (WO 
Nag. 460=183 Ind. Cas. 341. 

S. 26— Scope— Capacity or incapacity of wr- 

vient owner to make grant, if relevant-^wt™ 
tion not submitted to or acqtuescod in for 0 
year 

Section 26, Limitation Act allows an^ 
irrespective of the capacity or incapacity 0 
servient owner to make a grant. 

Though an obstruction which is not submitud 
to or acquiesced in for one year is not an »n 
ruption within the meaning of S. 26, the . 

becomes ^'absolute and indefeasible” on 
of 20 years “ending within two years next be* 
the institution of the suit wherein the^ claim 
which such period relates is contested. 

The fact that a person has built wall 
ing on a public road does not deprive hiin ® j 
right of having access from his land to me ro 
at any place he chooses. A.I.R. 

=19 P.L.T. 511=4 B.R. 806=177 Ind. Cal- 
ais. 


. • 
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S. 26 — Scope. 

Section 26 is neither prohibitory nor exhaustive 
and does not exclude or interfere with other 
modes of acquiring easements. A.I.R. 1935 
Rang. 56=154 Ind. Cas. 468. 

S. 26— Scope. 

A title to easement is not complete merely up- 
on the effluxion of the period mentioned in the 
statute, viz., 20 years and however long the 
period of actual enjoyment may be, no absolute 
or indefeasible right can be acquired until it is so 
brought in question in some suit, and until it is 
so brought in question, the right is inchoate only 
and in order to establish it when brought in ques- 
tion, the enjoyment relied on, must be an enjoy- 
ment for 20 years up to within two years of the 
institution of the suit. 119 Ind. Cas. 293=33 C. 
W.N. 517=56 Cal. 927=A.I.R. 1929 Cal. 542. 

S. 26 — Scope — Statute not exhaustive — 

Profits a prcnde. 

The word ‘easement* is wider than the meaning 
of the word in English Law and would include at 
least a profit a prendre. The object of the Statute 
was to make more easy the establishment of rights 
of this description, but it is remedial, and neither 
prohibitory nor exhaustive and it does not exclude 
or interfere with other modes of acquiring ease- 
ments and, therefore, it is open to the plaintiff to 
show, if he can that he is entitled to a right which 
may be of that nature although not actually 
within the strict meaning of the term. 

Per Chakravarti, J. — In Bengal, where the 
mode of dedication of tanks is so widely known, 
when one finds that a tank exists from a long 
time past and the public have enjoyed the use of 
the water of such a tank, it is open to the Court 
to presume that the water of such a tank was 
dedicated by the owner for public use. It is not 
necessary in such eases to seek the aid of S. 26. 
91 Ind. Cas. 712=100 Ind. Cas. 321=53 Cal. 
1016=A.I.R. 1926 Cal. 507. 

— S. 26 — Scope — Section not exhaustive. 

Section 26 provides for the acquisition by peace- 
able enjoyment without interruption for a period 
of 20 years of a right of easement either in a water 
course or in any other matter, but if one is claim- 
ing a right given under that section then he Las 
to prove that the right has been exercised for 20 
years and that there has been no interruption of 
the right at any period further back than two 
years before the commencement of the suit. 

Ttie acquisition of the right of easement refer- 
red to in S. 26 of the Act is not the only method 
of acquiring a right of easement. The section is 
not exhaustive, and if a right of easement is ac- 
quired by any other method such as by a grant 
either proved or implied then S. 26 can have no 
operation to a suit brought to enforce such a grant. 
The bject of the statute is to make more easy the 
establishment of rights of easement by allowing 
an enjoyment of 20 years, if exercised under the 
CQoditloDS prescribed by the Act to give without, 
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more, a lillc to easement. But the .slalulc is 
remedial and is neither prohibitory nor exhaustive. 
A man may acquire a title under it who has no 
other right at all ; but it does not exclude or inter- 
fere with other titles and modes of acquiring ease- 
ments. 90 Ind. Cas. 356=7 P.L.T. 260=-:1925 
P.H.C.C. 250=A.I.R. 1925 Pat. 748. 

S. 26 — Scope — Section not exhaustive. 

To establish a right of easement it is not neces- 
sary for a party to rely on the provisions of S. 26 
of the Act if the existence of the right could be 
otherwise stablished. 70 Ind. Cas. 268=36 C.L. 
J. 280=A.I.R. 1923 Cal. 200. 

— S. 26— Scope of. 

S. 26 is concerned only with the acquisition of 
the easement and not with the extent of the right 
or with the remedy by which a disturbance of the 
right may be vindicated, for wliich English Law 
would have to be resorted to. 39 Cal. 59=12 
Ind. Cas. 60. 

S. 26— Scope — Prescriptive rights. 

Per White, C. J.— The policy of the law is to 
give rights by prescription. (1900) 24 M. 471 
(F.B.). 

9. What is an easement. 

-3— S. 26 — What is an easement. 

Taking a water-course through another per- 
son’s property is an casement within the meaning 
of S. 26. 100 Ind. Cas. 498=A.I.R. 1927 Lah. 
216. 


S. 26 — What is an easement — Immemorial 

user. 


The plea that the defendants had been using 
a particular Kul from time immemorial, does not 
amount to setting up a plea of easement. 80 Ind. 
Cas. 197=A.I.R. 1923 Lah. 605. 



26— Ferry— If easement. 


A ferry is not an easpcmcnt within S. 26. 9 

Ind. Cas. 846 (Cal.)! 

S. 26— Ferry — Right to maintain — Easement 

—Right of easement. 

The right to establish and maintain a ferry over 
the property of another is a right of easement and 
to make it absolute it should be exercised as an 
easement and as of right for twenty years. Acts 
referable to an exercise of easement are distinct 
from those of user, the latter alone constitute dis- 
possession, the former do not. 1 Pat.L.T. 395 
=5 Pat.L.J. 500=(1920) P. H. C. C. 297=57 
Ind. Cas. M6. 

10. HisceOaneous. 

— S . 26— Aadent lights— Interference with con- 
vemence should he proved, 
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Pi r Rankin, C. J, — \\ l>cr€ llicre lias been an 
interference witli aiicicni liitliis. the law refu-es 
an action unless there has been a real interference 
with convenience or comh-rt of the dominant p'-e- 
mise-, as regards their nature and situation. 102 
Ind. Cas. 370=.31 C.W.N. 419=45 C.L J 474 
= A.[.R. 1927 Cal. 345. 

— — S . 26— Defence. 


S. 26 — io« Miscellaneous. 

— — S. 26 — Obstruction — Filling up channel — 
When amounts to. 

The mere filling up of a water channel will not 
necessarily constitute an obstruction of the plain- 
tiff’s- enjoyment of his right within S. 26, if no 
water for irrigation was required at that time and 
there was no refusal by defendants to reopen it. 
25 Ind. Cas. 386 (Cal.). 


There is no bar of limitation to a defence un- 
Ic.ss the suit for the relief involved in the defence 
falls within S. 26 or 28 . 30 Afad. 444. Foil. 59 

Ind. Cas. 118=43 Horn. 45 = A.I.R. 1921 Bom. 


S. 26 — Grant of easement by co-sharer. 

None of the proprietors can do anything which 
alters the condition of the joint property without 
the consent of all the co-sharers, e.g., one co- 
sharcr cannot grant an ca.sement to the detriment 
of the other co-sharers. 100 Ind. Cas. 498=A.I. 
R. 1927 Lah, 216. 


S. 26 — Intermittent user — Tanks. 

User of an intermittent nature unaccompanie- 
by assertion of right is very common in thi 
country and aroiwes no opposition. A pond i 
not susceptible of actual physical possession b 
the legal owner and possession follows title un 
less the usurper can prove long and continuou 
exclusion of rightful owner. 74 Ind. Cas. 282= 
4 L.L.J. 461=A.I.R. 1922 Lah. 59. 


S. 26 — Easement — User for 19 years, 6 

menths. 

In recokoning the period of 20 years obstruction 
acquiesced in for less than one year before suit 
must be ignored and a plaintiff who has proved 
enjoyment of a right for 19 years^and a fraction 
within one year before suit, must be taken to have 
establislicd his right of easement. An easement 
can therefore be acquired after an enjoyment of 19 
years and a fraction and the 20 years period in S. 
26 is accordingly curtailed by the explanation. 48 
P.R. 1918=46 Ind. Cas. 17. 


•S. 26 — Period of user after institution of suit 


— Whether can be added. 

A person is not entitled to add the period of 
user after the institution of the suit, for the pur- 
pose of acquiring by prescription a right of ease- 
ment. Such user is not peaceable but disputed 
after the institution of the suit. A.I.R- J'J 
Cal. 310=39 C.W.N. 1202=163 Ind. Cas. 56. 


— S. 26— Threat to create easement. — Explana- 
tion to the section. 


*1 — S. 26 — Obstruction to light 
tion— Prima facie remedy. 


and air— Injunc- 


Where the building proposed to be built by de- 
fendant will block the plaintiff’s windows for the 
tree passage of light and air to which plaintiff has 
acquired an easement, defendant can be restrained 
by injunction, from constructing building. 


Any act by the defendant which controls or ob- 
structs the light and air to.wbich the plaintiff is 
entitled IS pnma facie an injury of a serious cha- 
racter. 8 Bom. 95, Foil. 


Pnma faae the plaintiff is entitled to an injunc- 
tion. An injunction is the nile and damages the 
exception in cases of this nature. It cannot be 
held tliat if it was possible for the plaintiff to 
neutralise the effect of the defendant’s buildings, 
by altering or re-arranging his own buildings, then 
compensation in money would afford adequate re- 
lief.^ It having been proved that the plaintiff has 
acquired an easement whereby he is entitled to 
have free access of light and air through this win- 
dow. he is prima facie entitled to be maintained 
in his enjoyment pf the said easement. 21 M.L. 
J. 313, Foil. 

The grant of an injunction is purely a matter of 
discretion, a discretion wluch is to be exercised in 
a judicial manner. 67 Ind. Cas. 288= 72 P.L.R. 
1922=A.I.R. 1921 Lah. 372. 


A mere denial of right affords a cause of acho • 
Any person whose property is threatened wim 
servitude may bring a suit for a declaration l 
an easement is enjoyed on sufferance and not as 
right. 'The effect of the Explanation to S. 2 
tlie Limitation Act is to confer an indefeasible ng 
of easement on any per«>n after ***. ,:»« 

anything over nineteen years, provided he w 
less than one year before challenging an inter f 
tion and the beginning of his enjoyment ar 
twenty years before suit, but the 
not come into operation if at the time of 
is no interruption at all. 75 Ind. Cas. 6w 
I.R. 1924 Lah. 628. 

4 

I 

S. 26— User as of right — Onus. 


Under S. 26 of the Limitation Act, 
in the plaintiff to prove the us<r was as ot ng ^ 
rhe presumption to be drawn from , 

luestion of fact depending on the circumst^c 
he case. 8 C.W.N. 359, Foil. 19 Ind. Cas. » 
Cal. 3. 


S. 27. See also EASEMENT ACT. SS. 

16 , 

S. 27— Applicability— Transferee from Hin*» 

Widow as representing estate — Obiter. 

S. 27 of the Limitation Act does not 
donee or transferee from a Hindu widow *« 
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LIMITATION ACT (1908), S* 28 — 1« Adverse possession 


of her powers as representing the estate, as in 
such a case the transferee succeeds the widow in 
her capacity as full owner and not as upon the 
determination of her life interest. 41 Ind. Cas. 
47 (Cal.). 

S. 28. 


mere trespasser, but who has purchased the pro- 
perty for value from a person claiming under one 
who was put into possession by an order of Court, 
ST*'®*’ rightly made. 29 

Jr'.i-. 1 . 23=50 Bom. L.R. 632=1948 A L 1 221 

= A.I.R. 1948 P.C. 76=52 C W N 382 - 61 1 
W. 443=(1948) 2 U.h.} 7Q (P.C.) 


Synopsis. 

1 . Adverse possession . 


ana /vrts 


it* ana i<h — I' ossession ne- 

de? ^ possession un- 

der S. 28 — Nature and character of. 


See also ADVERSE POSSESSION. 

2 . ApplicabiUty . 

3. Essentials for exUnction of rights. 

4. Interpretation. 

5. Mortgages. 

6. Possession under order under S. 145, Cr. 
P. Code. 

7 . Person in possession . 

8. Revival. 

9. Scope and effect. 

.10. Starting point of limitation. 

11. Title by prescription. 

12. Miscellaneous. 


me possession necessary to found a title bv 
adverse possession under S. 28 of the Limitation 
Act IS not different in character (though it may 
be in duration) from the possession required to 
prevent limitation from running under An 
142 or 144, of the Limitation Act 52 c' 
W.N. 382=29 P. L. T. 23=50 Boni L R 
632=1948 A.L.J. 221=:A.I.R. 1948 P C 76= 
61 L.W, 443=(1948) 2 M.L.J, 70 (P.C.). 

S. 28— Hindu widow— Adverse possession. 

A title acquired under S. 28 through adverse 
possession by a Hindu widow who claims and 
liolds a widow s estate enures to the estate of her 
deceased husband and it descends upon her 
death accordingly. 7 Luck. 320=10 O W M 
21=A.I.R. 1933 Oudh 92=141 Ind. Cas'. 831 


1 . Adverse possession . 

See also ADVERSE POSSESSION. 

S. 28 and Arts. 142 and 144 — Adverse posses- 
sion — Essentials— -Claim to title by — Purchase of 
wakf property at sale in insolvency — Suit for de- 
claration of titl; on ground of continuous, exclu- 
sive and undisturb^ possession of predecessors in 
interest — Test to apply— Mere trespasser rmd pur- 
chaser for valu^— Distinction . 

Where a person claims a declaration of title to 
property which is alleged to be wakf, purchased 
by him at a sale by the Official Assignee in insol- 
vency, on the ground of continuous, open exclu- 
sive and undisturbed possession within twelve 
years of suit by his predecessors in interest and by 
himself, the proper test to be applied is whether 
the predecessors of the plaintiff for a period, of 
12 years or more exercised such dominion over 
the property in suit as to justify the inference of 
fact that they were in possession of the whole pro- 
perty. It is not necessary that he should prove 
affirmatively that his predecessors had actually 
been in physical possession of every square inch 
of the land; but it should be considered whether 
the acts of possession which have been proved 
would legitimately show that the predecessors of 
the plaintiff had enjoyed such dominion over this 
property in the manner in which such dominion 
is normally exercised, so as to acquire title under 
S. 28, Limitation Act. The principle that the 
claim of a rnere trespasser to title by, adverse 
possession will be confined to the property of 
which he has been in actual possession has no ap- 
plication to the case of a person who is not a 


S. 28 — Delivery of possesrion under decree 

Entry, if effective against third party— Proof of 
adverse possession — Necessity of. 

Delivery of possession Under a decree is suffi- 
cient to operate as an entry on the property as 
against the parties against whom a decree is held 
but not against thir<l, parlies though the delivery 
purports to be of the whole interest in the pro- 
perty. To establish an entry, the owner must 
show sornetliing further. He must show that he 
has exercised acts of possession over the property. 
On the other hand, if the plaintiffs should wish 
the Court to hold that they acquired a title by ad- 
verse possession, they must show that such pos- 
session was adequate in continuity, in publicity and 
in extent and continued so right down to the ex- 
piry of Ihc period required to extinguish the right 
of the owner to the property within the terms of 
S. 28. 15 P.L.T. 342=A.I.R. 1934 Pat. 485= 
154 Ind. Cas. 1032. 

S. 28 — Adverse poseession— Presumption. 

Stranger in adverse possession without expla- 
nation — Possession must prima facie be presumed 
to be as full owner. A.I.R. 1942 All. 42=1941 
A.W.R. 1072=(1941) A.L.J. 676=198 Ind. 
Cas. 496. 


S. 28— Adverse possession — Onus. 

Suit claiming title to lands held by defendant's 
predeces.<v>r.s under first settlement — Plaintiff 
must prove that defendant's title had extinguished 
under S. 28, by adverse possession. A. I R 1942 
P.C. 47=8 B.R. 831 = 1942 O.W.N 508 - 55 
M.L.W. 597=(1942) 2 M.L.J. 384=44’ Bom7L. 
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R. 868=1942 A.VV.R. 37=47 C.W.N. 38=1 
L.K. (1942) Kar. (P.C.) 122t=201 Iiul. Cas 

499 (P.C.). 


S. 28 — Adverse possession — Onus and proof. 


If a tenant pays no rent, it does not follow 
therefrom that he is in adverse possession. 100 
Ind. Cas- 73 = A.I,R. 1927 Lali. 759. 


S. 28 — Adverse possession — Onus. 


W here a person pleads title hy prescription he 
must prove possession for the ^full statutory 
period. Possession for a shorter period does not 
shift the onus on to the original owner to show 
that possession became adverse 
tory period. 39 Mad. 617=31 M.L J 324=20 
C.W.N. 1311 = (1916) 2 M.W.N. 224=^4 A. 
L.J. 1114 = 20 M.L.T. 435=4 L.W. ^6=18 
linm.L.R. 1007=25 C.L.J. 69=43 I. A. 192-3^ 
Ind. Cas. 902 (P.C.). 


S 28 — Adverse possession — Where owner s 


right to sue subsists. 

Acquisition of a good prescriptive ‘he 

property Is the corresponding cfTcct 
fo the properly being extinguished by <lctcrmina- 
fion of the period of limitation to any person m 
” uth g a s. it When that right is, not deter- 
m ned a good title in the trespassers cannot 
follow. 115 Ind Caa. 613=9 L.R.A, 
263=A.I.R. 1928 All. 625. 

— S. 28— Mere possession, if amounts to ad- 
verse possession. 

A right of property which is vested in one per- 
son is not transferred by the mere lapse of time 
to the person actually in passession 74 Ind. 

Cas. 476=50 I. A. 202=26 O.C. 231—21 A-J-- 
T 7^7—45 All 419=33 M.L.T. 321—19 M.L. 
^ ^83=10 0 L.J. 383=28 C.W.N. 8^=39 C- 
L.J. 295=A.I.R. 1923 P.C. 118=45 M.L.J. 

623 (P.C.). 

2. Applicability. 


•S. 28 — Applicability. 


Section 28 of the Limitation Act will not apply 
inlcss the person in possession is in 
ession to the knowledge of owner. ^944 ^ 
V.N. 217=1944 A.W.R. 150=A.I.R. 1944 

Dudh 250=19 Luck. 531=219 Ind. Cas. 115. 


S . 28 — Applicability - 
— Suit for — Whether one 
perty within S. 28. 


' Right to assessment 
for possession of pro- 


Although a right to assessment may, for certain 
purposes, be regarded as immovable property, it 
is quite impossible to say that a suit to recover 
assessment is a suit for possession of any pro- 


perty. A right to recover assessment is a mere 
right in action. A suit for rent is a suit for rent 
in the form in wliich it is payable, which is gene- 
rally in money, but may be in kind. It is cer- 
tainly not a suit for possession of specific pro- 
perty. ConscqucfiTIy, a suit to levy assessment 
on rent free land is not a suit for possession of 
property witliin the meaning of S. 28, Limitation 
Act. A.I.R. 1942 Bom. 174=44 Bom.L.R. 
288=1. L.R. (1942) Bom. 326=201 Ind. Cas, 
120 . 


S. 28 — Applicability. 


Grant to khorposhdar of rent income, only of 
abadi lands in village — Rights in respect of jungle 
and waste land forming separate block not given 
— Riglits in respect of usi^ruct of jungle and of 
selling and cutting trees enjoyed by grantee and 
his sticccssors for more than 12 years as of riglit 
to the knowlege of grantor and liis successors — 
Held, S. 28 applied and riglits in jungle were lost 
by adverse possession to successors of grantor. 
5 B.R. 676=A.I.R; 1939 Pat. 587=181 Ind. 

Cas. 777. 


28 — Applicability . 

Section 28 or Art. 113 docs not apply to a 
right of defence under S. 53-A of T. P. Act. A. 
I.R. 1939 Cal. 163=1. L.R. (1938) 2 Cal. 328= 
42 C.W.N. 630=182 Ind. Cas. 389. 


•S. 28 — ApplicablUly . 


It is true that by reason of the provisions of 
S. 28, Limitation Act, there is in special cases 
no difference between the extingui.-»hmont of 
right and the inability to enforce them 
through the Courts, but S. 28 applies to special 
cases. Ordinarily, limitation does not extinguish 
rights. It prohibits, .their enforcement tlirough 
the Courts. A.I.R. 1937 Sind 273=31 S. L.R. 
180=172 Ind. Cas. 520. 


S. 28 — Applicability — Prindple of S. 28 if 


can be applied to cases governed by local laws. 

Section 28 docs not, in terms; apply to cases 
under special and local laws but the principle un- 
derlying it is of general application and can be 
applied to cases governed by local laws. A.I.R- 
1935 Lah. 787=39 P.L.R. 982=1. L.R. (1937) 
Lah. 517=160 Ind. Cas. 1000=36 Cr.L.J. 1161. 

S. 28 — Applicability — Failure toi bring suit 

for declaration on rejection of claim in execution. 

Section 28 has no application to a suit to estab- 
lish the plaintiff’s right to properties covered by 
an adverse order passed in claim proceedings as 
such a suit is not one for possession. Hence the 
plaintiff’s right to the property is not extinguish- 
ed on his failure to bring a suit within one year 
under this article. (1935)' ^f.W.N. 763=42 L. 
W. 710=A.I.R. 1935 Mad. 1015=158 Ind. Cas- 
863. 



LlKiltAtiON AdT— ^ 28 — a 


I U.6 



AppLical>iUty and scope. 


S« a8— Applicability. 

Neither S. 2^ nor the principle thereof can be applied 
to caret, where, during the period of Uie alleged advcise 
pofsefsiort, no niit for pofs^rsiou could have been insti* 
luted in a ^-ivil Court. The language of S. 28 applie* 
only to cate* «•! mit for porsesfion in respect of winch 
the period of limitation is thereby provided, that is, by 
Srh. 11, Lim- Act. But the Lim. Act doer not apply 
to suits to be brought in Revenue Courts. A.I.R, 1935 
Mad, 9i4"»(i933) M.W.N. 1071=42 L.W. 558=69 
M.L.j. 8iiO=:59 M. 51 = 161 !nd. Ca*. 447. 


— — S. 28— Applicability and scope. 

Section 28 applies to cares tinder the C- P. Ten. Act, 
under the proviiions of R. 104 of the Act. Consequently, 
a land-lord can eject one party to an exchange, because 
he must be considered a trespasser as against the land- 
lord and not a licentee of the original tenant, whose 
rights have been determined by the provisions of S. 28 of 
the Lim. Act. A.I.R. 1934 Nag. 61 = 30 N-I^.R- 208= 
148 Ind. Cas. 733. 

— — S. 28 — Applicability. 

The property in dispute was owned by the predecej- 
sors-in-interest of the plaintiffs and defendants Nos. 18 
to 22 and the other hall by A, a collateral of the afore> 
said persons and defendants Nos. 1 to 17. In 1903, A 
sold his half share with other properties to the fathers 
of plaintilTs Nos. 1, 2 and 3. The predecessors- in-in- 
tercst of defendants Nos. 1 to 17, who were collateral 
heirs of A obtained a decree in >907 declaring that the 
sale was not binding on them. The possession, how- 
ever, continued with plaintiffs Nos. i to 3. A died in 
1919 and the ertate of A devolved on the plaintiffs and 
defendant^ as collateral heirs Defendants Nos. 1 to 17 
applied for partition. The plaintiffs instituted a suit for 
a declaration in 1923: 

Held, (hat as (he sale by A was only to plaintiffs Nos. 
1 to 3, the provisions of Art. 2 (b) read with S. 28, Lim. 
Act could not be availed of by the other plaintiffs who 
had to prove adverse possession for over 12 years. 
A..1.R. 1931 Lah. 439=131 Ind. Cas. 105. 


- " 8 26 — Applicability— Beneficiary under will— 

Cnnse of action accruing during adminlairation. 

Where a cause of action has accrued after the death 
of the testator but before administration is completed 
the beneficiary will be barred if tlie executor fails to 
sue within the period prescribed by law; for the estate 
is still the estate of the testator and not the estate of the 
beneficiary who may be a life-tenant under the will of 
the teslaior and consequently a title that may be 
acquired by a stranger by lapse of time will be a title 
acquired against the testator and not against the life- 
tenant, 83 Ind, Cas. 812 = 3 880 “5 P.L.T. 513 = 

A.I.R. 1924 Pat. 721. 

•—8. a8— Applicability— Declaratory aalta. 

The lection is limited to suits for possession and can- 
not be extended to suits for a declaration. 6g P.R. igoq 
= io 3P.W.R. 1909=2 Ind. Cas. 981. 


—8. 98 aiid 8ch. 1 — AppUcabiUcy— Dafooca. 

Scb. I provides pesiods of limitation wi thin which a 
*'suU’' must be brought. Neither Scb. 1 nor S. 28 
applies to defences. 1 P.R. 1916 = 206 P.W.K. iqi^- 
30 Ind. Cas. 485- ^ 

10 -F. Y D.— 35.A. 


Uououa User-Right to cut wood from trees— 
Aclvereo possession. 

PlfF.’s ancestor obtained leave in 1867 to plant trees 
on land belonging to the Government. H'- was to do so 
at his own expense and to tend them; die only ri«ht 

therc«‘ cK wood from 

the trees. Certain transfers of the villace took nlare 

and on two occasions, viz., once in 1900^ and^another 

tunem igio. ^e deft, who purchased the village cot the 

proceeds of sales of such wood. The plff* on bo^th the 

occa..„m thrir claim w ,Jood o, pr'^ 

thereof but were umucccMful. Within six 
the date ol the last sale they JitT 

declaration of their right to get the dry wood under the 
agreement of 1867. Held, that the plff.’s right m t^e 
and appropriate w ood from trees when fallen and ^t 
being one which could only be exercised on oc^si^s 
that IS, when the wood might fall or be cut from the 

’r* pccurni.g every year or at stated times, 
and thcir having been disputes as to the right between 
the parties on two previous occasions 'here could be no 

adverse possession. Quaere. -Whether S. 28 of the 

Umitat.on Act applies at all to the case like this. 40 

All. 461-1$ A-L J. 315=44 Ind. Ca,. 980. 

“8-ApplicabiUly-Liuid.Iord and tenant- 

C.P. Tenancy Acr, 104 (4J. 

Section 28, Limitation Act does apply in view of th.. 
provision Contained in S, 104, sub-S. C P -r.. > 
Act, to a case where ihc remedy by w^y’ of suU 
tenams is lost, having regard to Art. i, Sch. II, Tenancy 
Act, and the tenancy right is extiuguished with the Io«s 
of the remedial right to recover possession, ion Ind 
Cas, 403=A.I.R. 1928 Nag. 281. ® 


— — S. s8 — Applicabilicy« 

Section 28, Limitation Act applies to the right in a 
tenancy in the Central Provinces, A. 1. R. *927 Nag. 
35®- 

— — S. 28 — Applicability. 

Not only the express provisions, but even the under 
lying principle of S. 28 of the Limitation Act docs not 
apply to the law of tenancy in the Central Provinces. 
O9 Ind. Cas, 752 = A.I.R, 1926 Nag. gg. 

S« 28 — Scope and effect. 

A right (okvy asicsimenl on rent-free land is govern- 
ed by Art. 130 and under S. 28 is extinguished il no suit 
to enforce the right is brought within the time, 5 Cal 
949, Foil. 61 Ind. Cas. 40=45 Bom. 694=23 Boro." 
L,R, 3I4 = A.I.R. 1921 Bom. 303. 


8, 28— Applicability— Minor— Sale minor*# 

property by nnauthorieed person. 

A miiior is entitled to bring a suit for possession 
within three years on attaining his majority to undo 
what an unauthorised person has done on his behalf and 
so long as the minor’s right to sue for possession sub- 
sists and has not been extinguished under S. 28, Lim. 
Act, no adverse possession can mature against him. 
A.I.R. 1935 Lah, 924=160 Ind. Cas. 557. 

8. 28-AppIicabillty — Minor — Alienation by 

natural guardian of minor*# property— Minor 
attaining majority — Sale by minor — Salt by minor 
and vendee to set aelde eale by guardian— Miner 
withdrawing from eult. 

OrUin properly lielonging to a minor G wgi sold in 
19H1 byhisfather, his natural guardian. On coming of 
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itc8 


age in tO^St C sold tlie property to P in 1925, and G and 
P itj April, >920, insiiiuied a suit for declaration that the 
sale oJ 1912 was not one for necessity, aad for recovery 
of j>ot.s<.-s.ion of the property. In August 1926, bcfoie 
the suit was decided, G withdrew Itom the suit with 
Court's pertnisjion arid wiUiout any objection on the 
pan of P: 

Held, that as G had withdrawn from the suit, he had 
virtually elected to acquiesce in the sale by bis guardian 
and his interest having been extinguished under Art. 44 
read with S. 28, Ijm- Act, P had no right to continue 
the suit. 3.4 Bum. L.R. i5i2=A.I.R- 1933 4^ = 

141 Ind. Cm. 806. 

S. a8 and Arts. 44 and X44 — Applicability*- 

Minor smog to set aside sale by guardian. 

Per Abdnr Rahim, J.— A suit by a minor to set 
aside a sale by his guardian and to recover property is 
governed by Arli. 44 and 144 ^^0 S* 28* (Per 

Sundara Aiyar, J.) — Whenever one of two brothers 
sues for posscssitm after 3 years of his attaining majority, 
his title and ownership all become extinguished. lo 
M.LT.4i8=(i9ti; 2 M.W.N. 45o=2t M.Lj* 1041 — 
13 Ind. Car. 695. 


S. *8— ApplicabUlty— Old Act <1877)- 

The Limitation Act. 1877, did not apply to suits 
under Regulation VI of 1831. So possession prior to 
Madras Act Hi of 1895 which repealed ReguUiion 
111 of 1831 cannot be relied on to cstablub tuic by 
prescription. (1911) i M.W.N. 208=9 M.L.T. 430“ 
9 Ind. Cas. 796. 


S. a8— Applicability— Personal action— In Snch 

acUon law of limitation merely bars remedy and 
not right. 

A suit for possession of the office of mutawalli is 
an action of a personal character and is not a suit 
for possession of any property*’. In personal actiOM, 
the law of limitation bars the remedy but not t^hc 
right. Where the acuon for possession 
is statute barred right to a particular wakf property 
is not necessarUy exiinguished under S. 20, which is 
limited lo suits foe ‘‘possession of property . But a 
perion in adverse possession of property claiming to 
hold it as muUwalli does not prescribe for more than 

a mulawalli’s right in such property 

to that extent the status of a muUwalh. Ihe right 

to office and the right to poiiession of properly are 

distinct jural concepts, t^bcugh m of 

cases the claim to the office of mutawalli and to the 
properly appuilenant thereto are inseparable. This 
v^uld prinapaily depend upon the terms of the 
foundation or settlement. 26 Mad. 410, Rel. on. 
A.I.R. 1930 All. 866=139 Ind. Cas. 375- 


S. aS — AppUcabilley — PerBonal action for 

debt. 

In the case of a personal action for a debt limita- 
tion merely bars the plaintiff from having the parti- 
cular remedy by way of suit and does not **hn- 
guish the debt. Thus if the creditor has any form 
of lien upon property, he can exercise t^t lien 
notmthstanding that by the t^ms of the Limiiauon 
Act, he could not bring a suit. 66 Ind. Cas. ao9*» 
48 Gal. 817=35 C.W,N. 8oo=A.I.R. 19a* ®7. 


1 . aa— AppUcnblUty— Penonal actions. 

Whenever personal actions are barred, the rights 
tbeoiscives are not ejctinguisb^. A right to rot^ve 


paymeu I of a debt docs subsist even after the remedy 
by action has been barred. 33 Mad. 308=20 M.L-J. 
633=8 M.L.T. 321 = 7 Ind. Cas. 898. 

S. a8— Applicability — Personal actions— Dis- 
possession of mortgagor. 

S. 28 is limited to suiu for possession and does 
not apply in re»pect of suits for debts. In respect of 
debts the act simply bars the remedy but does not 
exiingubh the debts. Therefore the dUposscMion 
of the morigigorin a simple mortg^e exiinguhhes 
only the equity of redemption and not the title of the 
mortgagee to his debt. 44 Cal 425=21 C.W N. 177 
=27 C.L. J. 212 = 37 Ind. Cas. 277- 


S. 28 —Applicability— Receiver in possession 

—Rightful owner need not sue. 

W'hcre a Magistrate appoinu a Receiver in poss^ 
sion of immovable property, what happens in the 
eye of the law is that the property it placed m 
custodia iegis, I. e., in the custody of the Court 
for the benefit of the person who may eventually and 
finally succeed in establitliing hi| title to the property. 
It it not necessary for the person affected by the 
order to imtitute a suit for the recovery of possession 
of lh€ properly. He may institute a suit merely to 
have his right to the property declared. If to, ArU 
47 would not apply and a fortiori Uic conicquencci 
of liie opcraii^^n of S. 28, Limitation Act cannot 
follow, to LAV. 637, Not foil* m lud. Gas. 

AJ.R. 1929 Mad. 38. 


— s. 38— Applicability— Soil (or recovery of 
ornaments. 

Limitation to a suit by sons for recovery of or®*" 
menu left by mother is 3 >eart after the mothers 
death, after which the right is barred. t2 Bom. Ldv. 
621 = 7 ind. *34* 


Ss. 88 and 29 — Applicability— Restitution of 

coojogal rights—Limitaiion Act (XV of iB 77 h 
Ss. a, a8 and Sch. U, Art 35. 

The result of the expiry of the period of linutaiion 
in retpcctof rights to restitution of conjugal “ 

that the remedy only is barred, but not extinguish 
imder S. 28. The portion of S. 2 of the old Act of 1077 
enacting “that nothing herein or in that Act cont*ni 
shall be deemed to affect any tide acquired or to 
revive any right to sue barred under that Act or ^ 
enactment thereby repealed’’ has col been reprodu 
in S. 29 of the new Act of 1908 and therefore, a sun 
for restitution of conjugal rights, while the_ Ac 
igo8 is in force, is maintainable thpugn d ts 
after the expiry of the period of limiution prescriow 
under Art. 35 of the old Act. 34 Ail. 4*2=9 A.b.J. 
764= 16 Ind. Cas. 124. 

S. 38 and Art. 144— Applicability— Suit l»T 

vender or oocUon paicluiocr for po^eswoo* 

A suit by a purchaser after I3 years from ^0 
of the purchase would be time barred. The sa^ “ 
the case of a vendee who ha* obtained a l 

of an auction purtdiascr where merely *7® o 
possession has been obtained. 5 C. 584; 34 pi7 3* 

B. 37J 25 B. 375; 25 B. 358; *9 A- 

P.L.R. 1910-58 P.W.R. i9io=8lnd. Gas. 336. 

S, 38— AppUcablUty— S. 38 «PPllM “'vT 

and not to execution of decree*- (19^7) 2^ 
300—12 M.L- J* 128 (F.B.J 
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3. Essentials for estloctioo of right*. 

s. 28— Essentials for e*«lnciioB of rights — 

Possessory title should be perfected in some 
body. 

Section qA do« oot apply unices there ii some one 
in adverse possession of the property. Until some 
one in an adverse poircsuon* the owner of the pro- 
periy does not lose his right to the properly merely 
because he happens not to be in possession of the 
properly for 12 years. Hi* rteht ii only extineubhed 
at the determination of the period limited by the act 
to him for iii-tituting a suit for oossrsiion of the 
’phe period cannot be dcet mined unless 
it Itas commenced to run and the period will not 
commence to run until the owner ii aware that some 
one else in possession is also holding adverse to him. 
A.I.R. !oai Bom. 36R; A.I.R. iqsb Oudh 3«t, Rel. 
on. tiglnd, Ca*. 866=6 O.W.N. 65a = A.I.R. 19^9 
Oudh 40^e 

S. 28— EsaeotialB for ratioctioo of rights. 

Until some one h in adverse potiession plaintiff'! 
title is not extinguisheH thouch he be out of postessi^ 
for over 12 years. 02 Ind. Cas. 83^=29 O.C. IS*”" 

• 3 O.L. J. 400=A.I.R. 1926 Oudh 313. 

S. 28 — Esfeotials for extinction of rights— 

Adverse title sbonld have been perfected. 

An owner of property does not lose his right to 
property merely because he happens not lo be in 
po'session of it for twelve years. Hit right under 
S. 28 is only extineuished at the determination of the 
period limited by the Act to him for instiHiling a suit 
for possession of the property. 62 Ind. Cas. toi-45 
Bora. 1020=23 Bom. L.R. 4i6=A.I.R. 1921 Bom. 368. 


4. tnterprctatlon. 

S. 98— Interpretation— 'Right to each pro 

perty’— Joint right. 

The expression *'the right to such property*’ in 
S. 28 includes the right to joint possession abo. A 
person whose right to recover Joint po$»enloii is 
extinguished untler Art. 47 cannot therefore elude 
the operation of Art. 47. by framing his suit, as one 
for damages of his share of the produce at the right 
to claim damages is not separate from the right lo 
claim possession or joint posiession. A.I.R. 1921 Mad. 
24 Rel. on. 122 ind. Cas. 270 = 26 N.L-R. 160=13 
N.L.J. 85-A. I. R. 1930 Nag. 142. 

5. Mortgng**- 

8. *8— U«afrnc*«*»T mortgage — Mortgagor 

notcDtltled to posaraalon— Whether can tut tres- 
paaacr— Mortgagee alone can toe. 

If the mortgagor is not entitled to any kind of 
poiinsion or enjoyment of the mortgaged property 
during the continuance of the usufructuary mortgage, 
the morgsgnr is not entitled to sue a trespasser for 
possminn. It it the mortgagee alone who can do so, 
and if the mortgagee does not care to bring such 
suit for more than 1* years, S. 28 operates to ex- 
tinguish the mortgagee*! title to the propeny in posset- 
tion of a trespasser. The mortgagor's right to sue for 
possession accrues fer the 8rst time when, after 
redemption, he is unable to take possession of part of 
the mortgaged property which be finds to be in posse*, 
slen of a tr sapasa a -, who denies hit title to tt. He 


becomes entitled to sue the trespasser when he redeems 
the property and is opposed by the trespaner. The 
period of limitation for his suit 12 years to he re<k>ined 
from the date of redemption, and the trespasser’s pn««es. 
sion would not become adverse to him till after 
redemption. A.I.R. iqtt All. K42 = (iq3«i) A.L.J. 496^ 
1935 A.W.R. 605 = 159 Ind. Cas. 151. 

S, 28— Mortgagee. 

^ In JR89, there was a mortgage of the melwaram 
interest in certain land and a lease ba<k to the 
mortgagors for a term tf four years. The plainriff 
representing the mortgagee sued in 1921 for recovery 
of the mortgage money and for profits fi.r the y«ari 
1918 to 1921. Of the defendants Nos. i to 5, who were 
representatives of the mortgagors, only the 3rd defen- 
dant bad been paying any rent. As against dcfendjint 
Nos. I, 25, and f,. the suit for recovery of the money 
was held to be barred but the claim for profits was de- 
creed on the ground that it was goverued by Art. 131 of 
the l-im. Act; 

Held, that in view of the provisions of S. 28, and 
An. 13Q, the suit was barred even in reipert of the 
claim for profi's. (1925) M.W.N. 207*41 I.. W. 298=- 
A.I.R. 1935 Mad. 377=157 Ind. Cas. 5R9. 

S. 38 — AppUcftbiItty — Whether applies to anit 

by mortgagee to recover money due by sale or 
foreclosure of mortgaged property. 

The application of S. 28 is confined to suits for 
possession. It eannet be applied to a suit by a mortgagee 
for the recovery of flie money due to him cither bv »ale 
or foreclosure of the monpaged property. Evm if the 
mortgagee’s remedy for recovery of the mortgage money 
has become barred by reason of his omwion to bring 
a suit for sale or foreclosure within the statutory 
period, bis right as a mortgagee cannot be extinguished 
under S. 28. 1925 O.W.N. 40= 10 Luck. 53i = A.I R. 

1935 Oudh 139=153 Cat. 808. 

S. a8 — Mortgages ~ Subsequent mortgage 

barred— Conditional decree for rcdcroptloa. 

If a suit, is brought on the second deed of mortgage, 
Ls barred by limitation, the right of the mortgagee 
settinct up such a deed in suit for redemption of the 
prior usufructuary mortgage, redemption of vhich U 
made conditional on pa>m>-ni of mortgage due there- 
under and under subsequent deed is not extinguished 
and the Court can direct payment of what i» due under 
the second or lubsequrnt deed. 122 Ind. Cas. 411 = 
1930 A.L.J. 750=A I.R. 1930 All. 4r6. 

S. 98 — Mortgage followed by aale— Suit to sOt 

aside both. 

In 1905 A’s father mortgaged his property to B. Tn 
1916 there was an award made on the mortgfge. In 
igi8 the father sold the property to B to liqui'laie 
the mortgage and placed B in possession of the prop'rty. 
A, who attained majoritv on 2nd February, 1921, 
brought a suit on 2nd Novcml>er, 1924. recox er 
possession of the propeny sold by his father. Further 
be asked ihat the mortgage-deed and the award of 
tgi6 should be set aside-. 

Held, that if the suit had bren broueht only for 
selling aside the mortgage, it would have hem lirne- 
batred, but the suit was brought upon the alienation 
of iqi8 in which year the possession wa* given to the 
alienee and was, therefore, within time and hit prater 
this! mortgageipdeed and award should he sr.t aside 
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must be treated as surplusage. 27 Mat}. 243 (F.B-), Foil, 
in Ind. Cas. 378«:3 o Bom. L. R, 1095 ^-A. I. R. 1928 
Bom. 383. 

■ S 28 aod Art. 135 — Mortgagor end mortgagee — 
CoQstraCtlve possesstoa of prior mortgagee — 
Puisne mortgagee's right to poEsessioo on redem'' 
ption — LimiiatioD. 

The prior mortgagee was in constructive possess'on 
tlirougli the m- rtgagee as a tenant The mortgagor 
agreed that the puisne mortgagee shouH take possession 
on redeeming the prior mortgagee which lie did more 
than 12 years from tlie date of the prior mortgage and 
lought to eject the mortgagor, held, that the possession 
of the mortgagor, in no way affected the right of the 
puisne mortgagee who had full twelve years from the 
date of redemption of the prior mortgage. 48 Ind. 
Cas. 916, Foil. 2 Lah. LJ. 419. 

6. Posseation under Order nnder S< 145, Cr.P.C. 

S. 2O — Order nnder S. 145, Cr. P. C. 

Exclusive possession by one co-sharer mamtainrd 
under S. 145, Criminal P. C.— Failure to bring suit 
within three years by other co*sharer extinguishes his 
right to joint possession. A.T R. <943 Csh 67=1- L. R. 
(1942) 2 Cal. 332 = 46 C.W.N. 8 i 7»=76 G. L. J. 342= 
fl05 Ind. Cas. 441. 

■ ■ 'S. a8, Sch. I, Art. 47— Order S. *45, Criminal 
Procedure Code (Act V of 1898) — Failure to bring 
suit within time prescribed under Art- 47 
person against whom order is passed. 

The phraseology of S. 2O and Art. 47» clear 
and unambiguous. A fixed period of three years is given 
to a person against whom an order concerning the 
possession ofimmovable property is passed by a Criminal 
Court under S. 145, Criminal P. C., to bring a suit 
for the recovery of that property. If he fails to bring 
sui.h a suit, his right to the property _i*. by virtue of 
S. 28 of the Act, extinguished. The right «hat i« ex- 
tinguished is such right as the person against whom 
the order was passed by the Criminal Court had in 
that property. It may oe that he was the sole owner 
of the property or it may be that he had a joint share 
with the person in whose favour the r>rdcr was parsed. 
In either ca<e, his omission to institute a suit within 
the period of three years entails the extingMi«hment of 
his right, whatever the nature of that right may have 
been. If he was the sole owner of the properly, he loies 
right of Ownership and, similarly, if he had a right 
only as a co-sharer in the property, his right a« a co- 
sharer is extinguished. The words, *'to recover the 
property” in Art. 47 in the context in which they occur 
can only mean that the suit contemplated by that article 
it a suit fur the enforcement of such right as the person 
bringing the suit had in the properly comprised in the 
order passed against him. Simi'arly, S. 28 is general 
in its terms and there is no warrant for restricting its 
scope to cases in which a person is the sole owner of 
the property and to exclude its applicability to cases 
in which a person is entitled, not to exclusive but only 
to joint possession of the property. The contrary view 
would lead to anomalous results. (1937) A.L. J. 223= 
AIR. 1937 All, 300=1937 A.W.R 235= >69 Ind. Cas, 
123. 

— S. a&— Order under S. 145, Cr.P.C, 

A proceeding under S. 145, Criminal P.C., in respect 
of Certain land between the plaintiff and defencant 
t was decided In favour of the Utter and more 


than three years after this, the defendant No. i 
bioiight a suit against defendant No. 2 and got pos- 
session in spite of plaintiff's application under O. 21, 
R. too, Chit P. C. Thereupon, the plaintiff brought a 
suit for declaration of title and recovery of possession. 
The plaintiff’s main confer*tion was that Art. 47, 
aprilies only as between original parties to a proceeding 
under S. 145, Criminal P. C., or those claiming under 
them and that it could not, therefore, be availed of 
by defendant No. i who was neither a party to the 
profccdirg nor was a person claiming under one of 
the parties: 

Held, (1) that S. 28, Lim. Act, was a complete 
answer to the plaintiff's contention; 

(2) that since it was not disputed that defendant 
No. 2 in whose favour the proceeding order S- I45» 
Criminal P. C., was decided was in possession of the 
dispuied land for more than three years and as no 
step was taken by the plaintiff to question the^ order 
under S. 145 and to evict defendant No. 2 in due 
course of law within a period of three years which 
was the period of limitation as provided by Art. 47» 
wh.ifever title (if any) the plaintiff had to the pro- 
perty, was completely extingubhed. 16 P.L.T. iBg — 
A.I.R. 1935 Pat. i64«-i B. R. 550=**4 424“‘55 

Ind. Gas. 1094. 

7. Person In posseasioa. 

— s. 38— Person in possession. 

Section 28 presupposes (hat a person, by force of 
limitation, has lost his remedy b> a suit for pos.<esslon, 
and it is only in regard to such penon that the 
section declares that his right to the property is 
extinguished, and it cannot apply to perrons who are 
in poksession. 

Where the title of a person in possession is challengedf 
be may set forth any defence in favour of hii right to 
the property and the statute of limitation will not run 
so as to prevent him from setting forth any such relief. 

A.I.R. 1915 Bum. 326=37 Doid.L.R. 471 = 59 B. 502- 
X59 Ind. Cai. 213. 

•~—S. 38— Person In possession as mongagec— 
Whether can claim adverse possession under 
Invalid sale. 

A mortgagee in poiression, as such, cannot by 
merely asserting pOkSeksion as owner under an invalid 
sale, convert his possession into adverse possessioir so 
as to prescribe for a title under the Lim. Act. A.I.R* 
1933 Lab. 934=160 Ind. Cai 537. 

— — S. 08— Party In possceslon, whether affected 
by limitation. 

Section 28 cannot be held to apply to such persons 
who have never been disturbed in their posseswon and 
have had no occasion to sue for recovery 
P.L.R. 479=A.I.R. *931 Lah. 668=132 !“<!• Cas. obi. 

— — S. a8— Persona In possession, 

S. 28 does not apply to persons who, being 1® 
possession which has never tern disturbed have bad no 
occasion to sue for recovery of it, as a party in 
sion cannot be prxjudicially afRcted by the law of 
limitation. 1930 A. L.J. i4i6=A.I.R. 193® AU.oS*’- 

— S. a8 — Peraon ihroughont In poaseaslan. 

Section a8 operates to extinguish the right to any 
property of a person who 'does not sue for ila 
aipn within the time allowed by law. If a person >• 
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throughout m possession of the property S. 28 does 
not apply. 70 Ind. Cas. gSG^A.I.R. 1923 Lah. 247. 


“ S. aB — Revival — Adverse possession — Extln* 
a^lshtnent of title of tmo osvncr—Subsequcnt 
possession — No effect. 


8. Revival. 


— S. 28 — Revival. 

S dying on January 1, 1917, leaving widow — ^Will 
by S on which plaintiff having title alleged that 
widow fraudulently kept away the knowledge of the 
will from him, the exi«ten<-e of which he did not know 
till 1928 — Plaintiff minor at time of S's death and 
living with widow in possession and managing estate 
retting up title in herself and ohiaining mutation in 
her favour on January iqi8 — Plaintiff turned out from 
house in 1921 — Plaintiff not regaining possession as 
Owner till 1932 — Plaintiff becoming major in tg22— 
Thus widow from January 4, »9i8, continuing in 
hostile adverse possession till 19321 

Held, that plaintiff lost title under S. 28, Lini. Act, 
after the expiry of 12 years from Jaunary 4, 1918 and 
had, therefore, no title in 19^2 when he repaiord 
possession unlcsi he could avail himself of S. t8. A.I.R. 
1941 Nag. 357=1941 N.LJ. 534= l.LR. .(1942) Nag. 
564=197 Ind. Cas. 612. 

— — S. a8 — Revival. 


If the title of the true original owmer has been com- 
pletely extinguished by adverse possession, even if 
he should rc-acquire possession, he U not thereby 
remitted to his original title. 1907 6 C.L.J. 621. 


9* Scope and effect. 

S. 28~Scope and efTeet—Cxtlnctlon of titles 
Failure to bring suit under O. at, R, C. P* 
Code, within limitation. ^ 

The liilc to the property of the rightful owner would 
be extinguished or.ly if S. 28 of the Limitation Act can 
be invoked. Tnis section speaks of a suit for possession 
which means a suit for recovery of possession. 
A suit conieniplatcd under O. 21, R. 103, C. P Code 
is not a suit for recovery of possession within the 
meaning of this section. Conscquentlv. the title of the 
person affr-rUd by an order passed under O. 21, R. 98 
or O. 21, R. 99, C.P. Code, is not extinguished if he 
doci not bring a suit under O. 21, R. 103 within one 
year as provided for in Art ii.A. Limitation Act. 
I.L.R. (1949) I Cal. 378=83 C.L.J. 373. 


Section 28, provides that after the expiry of the 
period prescribed for instituting a suit for possession 
of any property, the person who should have instihited 
such suit but has failed to do so, shall cease to have 
any right to the properly. There cannot be a revival 
of title of which there has been a statutory extinguish- 
ment. ifi P.L.T. i 83 = A.I.R. 1935 Pat. 164 = 1 B.R. 
550= 14 Pat. 424= 155 Ind. Cas. 1C94. 

— — S. 28 —Revival, If can take place. 

Once a right to property has been extinguished 
under S. 28, there ran be no quesiion of that right 
being revived or perfected hy any action on the part 
of the person who lost that right, ti O-W.N. ?I7 = 9 
Luck. 475= A.I.R. 1934 Oudh 303=149 Ind. Cas. 258. 

-—8. 28— Revival — Perfection of — Owner re- 
gaining poeecsglon. 

If a party who has been 12 years out of posscsiion 
and whoic suit thrrefure, barred, sbuiild again get 
into possession, he is not remitted to hii old title. 
An owner cannot regain possession extrajudiclally 
after lapse of the period of limitation prescribed for 
a suit to recover posressinn. il Bom L. R. 237; 1 
Boul. 70; 21 All. 204 and 6 C.L J. 621, Foil. 105 Ind. 
Cas. 835=A.LR. 1927 N»g. 401. 

——8. 28 — Revival. 

After the right has been extinguished by the opera- 
tion of the law of Limitation it cannot come into life 
again. There is no doubt that the provisions of the 
Limitation Act apply to luiia for possession of Buddhist 
TDonasteties. 79 Ind. Ca«. 273=1 Bur. L.J. 108= 
A.LR. 1923 Rang. 40. 

■■■ 8. aS— Revival— Agrsi Tenancy Act, 8a. 13 (a) 

(b) and 14 (1) (a) — Wrongful dlapoaaeaaioa — 
Regaining of poaneaaloa. 

Ouaara.—Whether for the application of S. 19 (a) 
of Ac tenancy act it U not necessa^ that the tenant 
should have regained pot<.eMion within a ^ar from 
wrongful dispoucuion? 31 lod. Ca*. 8i3=(lLP,B.lL). 


^S. 28 — Scope and effect — Cages not provided 

for In schedule but falling under local or special 
Act— Failure to sue within time fix«d by Art. 6 
Punjab Lunitatlon Act— Effect— Extingnishment 
of title. 

S. 98, Limitation Act, docs not in terms apply to 
suits for which a period of limiution is not provided 
by the schedule in that Act, but which are provided 
for by local or special Act. But the principles of that 
section are applirahle also to all suits for possciiloii, 
for which a period of limitation is provided by a local 
or special Act. such as the Punjab Limitation (Custom) 
Act (I of 1920). Failure to sue for possession Vithin 
the time rrescribed by Art. 6 of the Punjab Limita- 
tion Act has the effect of extinguishing <he right and 
title of the person entitled to sue, and the person in 
pus»ession becomes the absolute Owner of the property. 
A.I.R. 1949 E.P. 414. 

— — S. 28— Scope. 

Th*- effect of S. 28 is not to vest the tenancy in the 
trespasser. A.I.R. 1944 Nag. 250= I.L-R. (i944) Nag- 
473 (Fli.). 

S. a8 — Scope. 

Suit for possPiiion referred to in S. 28, Lim. Act, is 
a suit for whi<h the period of limitation is prescribed 
by tlir sihnlulc to Lim. Act and not bv the Oudh 
Rent Act. 1886. lo4^ O.W.N- 99= «943 A.W.R. (C.C.) 
a5=A.!.R. '943 Ou<Jh 296 = 206 Ind. Cas. 274. 

-5. a8— Scope and effect. 

If a person holds land adversely for a period of 
more than 12 years, the title of the real owner would 
be extinguished under S. 28. A.I.P, 194-^ Bom. 138— 
44 Bom. L.R- 146-200 Ind. Cas. 889. 

S 28 — Scope and effect. 

Encroachment amounting to complete ouster of 
plaintiff— Plaintiff cannot sue for recovery of possession 
after more than i3 years from^datd of ouster in view 
of S. 28- A. L R. 194a Pal. 188— 22 P. L- T. ioot = 
8 BJl. 302 — 197 Ind. Gas. 818, 
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' ■ S. «8 — Effect. 

Kfiiniripnlitv nnf filinc mSt fnr pAitsMsion of encroa- 
land f^r 7A v'^art itt rieht to demand 

rrrriAval of onrroa''hnn<'nr and po»«<'»iion of land. 
A.I.R. 1941 Pcsh. 76^ 196 ind. C«. 648. 

“ “■ S. a8 — Scope and effect — Barred debts. 

A’l ihar hanpm* afirr ihe lapse of three y^a^* after 
th^ cr^'ation nf a Hrbt on a pm-noic ii that *he debt 
cannot he enforced in a Cou-t of law. The debt 
doe* not rea*e fo exht nor doe* ihe relatlonthip of 
creditor and debtor. A.T R 1040 Mad roR=<;2 L.W. 

a 9 i>-fio.io) 2 M L J. 25i = (>9to) M.W.N. 777^194 
liid. Cas. 401. 

S. a8 — Scops. 

The land-lord’* *iiit for pofietsion bevond 12 veari 
from expiry of lfa«e mu*t be deenned to be barred by 
time, irtrspertive of any denial by ihe tenant of the 
land- lord's title and iirr'er S. 28, l.im. Act. his right to 
the pror'erly ext-npnithr d. A I R. 1939 Lab. 455 = 
41 P L R. 457= 185 Ind. Ca*. 858. 


■S. 28 — Scope and effect— S. ad* if affects right 
to movable property. 

Section 28. Lim. Act. exiinpnlfhei only the right to 
immovable property if the claim to it is not enforced 
within il»e period of Hmiiation, hut it dors not affect 
the right to movable pfoperiy. A. I R. tgtp Fom. 404 
= 41 Bom. 1. R. jooa = I. L. R- (1939) Bom. €85= 185 
Ind. Cas. 3G6. 


— S. aS— Scope and effect — Joint tssaats — Effect 
of adverse poascssioit. 

The sO'Called right of survivorrhip of each of the 
daughters of a deceased male Hindu in retpect of 
the property inherited by them from him is incidental 
to the rieht of joint posrersion and enjoyment of the 
estate with the others who are jointly entitled and 
cannot exist separately when the right of joint 
poffession and enjoyment hat been loil, e. g.. by 
adverce possession by one of the daughters. 9 M.I.A. 
530. Foil. 

TTie effect of the interests of the excluded sisters 
being barred and their rights being thus extinguished 
under the limitation act is to enlarge the 
estate of the adverse possessor and to give her an 
estate of her own life and the lives of her sisters 
determinable on the death of the last survivor, and 
on the death of the adverse possessor such estate 
will descend to her heirs. 6n Tnd. Cjss. 586=44 Mad. 
m=i3 M. L- W. 407=A. I. R. i9«i Mad. 24»40 
M.L.J. 83. 

~ S. a8— Scopo. 

The rule it now well settled that lapse of limitation, 
apart from S. 28. bars only the remedy and does not 
extinguish the title of the ^aimant. 1930A.L. J. 1416 
■bA.I.R. 1930 All. 856. 

S. 98— Scop* of* 

Quaere.— Whether S.28 of the Limitation Act operates 
only to extinguish Ihe interest of the dispossessed owner 
and not to assign that interest to the adverse possessor. 

95G.L.J. 537=36 Ind. Cai. II. 


“■ '■ S, 98— Scope and effect. 

Right of owner extinguished hy S. 98 vests in wrong- 
doer the moment it is e»tinrui»hed. 67 C.L.J. 38 a®» 
42 C. W. N. 9t3=A. I. R. 1939 Cal. 50=180 Ind. 
Cas. 721. 


■ S. 98— Effect. 

If the transfer which comes under Art. I34'B it a 
transfer of full ownenhip, the right of plaintiff to 
property is extinguished after the lapse of statutory 
period by operation of S 28. A .1 R. 1937 Cal. 305“ 
41 C.W.N. 693= I l.R. (1937) 2 Cal. 942*179 Ind. 
Cas, 315. 


— — S. 98— Scope of. 

S. 28 provides only the extinction of lhe_ rights 
upion the termination of the period of limitation for 
m aa>t and not that at the termination of the penw 
of limitation for an applicatleis. any right shall be 
extinguished. 46 Ind. Cu. 569 (Pau). 

- - S. aS— Scope of— Llxnltsitfoa oot estlnctloB. 

The provisions of the Limitation Act should 
construed strictly. Limitation I* not extincrion and the 
bar created by it does not operate to discharge a d«t 
except in the particular circumstances of S. 28. 5 L.W. 
593=40 Ind. Cas. 358. 


"■ ■■S. a8— Scope and effect. 

The effect of S. 28 is that if plaintiff can ettablisb 
that he and those through whom he derives right have 
for 60 years been in possession adverse to the Crown of 
property in question any right of the Crown thereto 
is extinguished and plaintiff entitled to succeed in hit 
claim. II O.W. N. 96=39 L.W. 9S7 = A.IR. I9t4 
P.C. 93 = 86 M.L.J. I34=(t9l4) M. W. N. 165=36 
Bom. L.R. 949=9 A. W. R. 101=38 C.W.N. 985= 
O934) A.L.J. 153=59 C.L.J. 56=61 C. 962=61 I. A. 

• 78-147 Ind. Cas. 545 (P.C.). 


S. 88— Scope. 

Section 98 **mercly extinguishes the right to pro* 
perty when the period is determined for suits for 
recovery of such property,” and though the remedy 
is barr^, the debt is not extinguish^. 30 
1QS3 Nag. e4l*l.^Ind. Qas. 796. 


•S. 98— Execotlim of decree barred for peeeea- 
eion— Effect of — **Property,'* memaing of. 

Held: — ^Tbat though the decree against A had 
become incapable of execution by lapse of time, still the 
right established by it remained; and though that 
right could not be enforced against A by execuUjm 
through the court, the decree- holders could enter by 
ousting any trespasser, A included. 15 B. 938, foU. 
(xqio) 19 Bom. L. R. 956*35 Bom. 79 = ® 

Cas. 639. 


I S. b 8 — Scope and effect— Decreo— Right to 
property declared— Execadoa barred— Effect* 

Where the right to property has been established by 
a decree for possession, the mere barring of the ngW 
of exeeudon does not under S. a8 of the Limitation^ A^ 
or any other provision of law, extinguish the right. 
The remedy may be gone but the right remaint. 

II Bom. l 4 i. 1093=4 Gas. 946. 
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S. *8, Art. Ill— Scope— Vendor** lien, e>tln> 

guishmeat of-Vendor retaining po«9***ioa. 

The vendor’s lien is not extinguished by S. 28 
even though the righi to sue to enlorce the hen 
it barred by An. iii. Wuere he retains possession of 
the lands and the puicbast-moncy rttuams unpaid, 
the vendor has a rigbl to retain possession unui his 
lien is extingui.Ued by payment. 2 B. 517, appr. 
(1902) 27 M. 28. 

■o. Starting point of limitation. 

- - 5 jg Starting point of limitation — Adverse 

po88e**ion— Cominencement of adverse pobbession 
against minor— Limitation lor minor’s btut. 

Where a person entering into poiicssion of the 
property of a minor is under no obUgaiion to him and 
eBicri into possession for his own benent and in asseruon 
of his tide to that of the mmor, Umuaiion would 
begin to run from the dale when he lakes po^e^sion 
and his adverse possession commences from the dale on 
which he takes poiicssion though tbc mmor is cntiucd 
to file a suit within 3 years from the dale of his aium- 
ing znAjority* 46 Buib. R* 6B3^Ae I* R* '945 
63=3319 Ind. Cas. 166. 


two vatandars, (2) that the defendants 4 and 5 
were entitled to a moiety in the vatan lands in 
right oi their lather D; (J) that iii putting torward 
their claim they were not barred b> any provisions 
ot the Lim uiioiv Act, WUS. The fact mat vaian 
land is attached to the otlicc deprives it of some 
of the incidents which would attach to it it it 
were ordiuary land in tlie possession of a Hindu 
faxniiy* A VAtand^r is euiiUcd lo alienate lUe 
vaian land for the term of his natural hlc, 
and his children although not separate m interest 
from him have no right to object to such 
al.enation until after his death. Uyoy) 11 Bom 
L.R. 1102=34 Bom. 91 = 4 ind. Cas. 249. 


11. Title by prescription. 

— — S. 28— Title by prescription. 

Section 28 only extinguishes the right, and does 
not provide in teims m whom that right is to 
vest. But the title to immovable property cannot 
be left in the air, and on exuuguishmcui of me 
true owner’s title, title must lollow possession 
and vest m the trespasser wiio has got a 
title by possession. A.l.K. 1943 Bom. 26j=45 Bom 
L.K. 491 = 209 ind. Cas 251. 


•S. *8 — StarilDg poim of llmltotloo— Transfer 
by mulwalU ol waql property. 

In the caic of the transfer of the v/*qt property by 
the mutwali, limitation under S. 28 caunot run uoiil 
the alienor ceases to be a maCwalli by death or other- 
wise. 

The pmpcriy dedicated by the %vaqlf should be 
lubstaniially dedicated lo charitable purposes, and U 
it is regarded as a private waqf, the ulumdte beneQt 
must be reserved for the poor or for some religious, 
pious or cbariublc purpose of a permanent character 
81 laid down by the Mussalman Waqf Validaimg Act. 

Held, on facU that the waqf created by J in 1876, 
was a public one and perfectly valid and that the 
I^ond waqf of 1880 created by him after the dca^ 
of bis wile, was nothing but a re-alHrmauon of the 
previous waqf of 1876. Similarly, the waqf created 

dal. i = l Ll<.. (i94«) 2 Cal. 434=73 G.L.J. 475-aoo 
lll(L Cai« B22 s 

g 28— Starling point o£ limitaiioti— Vatao 
proPerty-Alienaiion by the holder enures for 

Si?life^ime-Suu by alienor's heirs to « 

aside alienation— Limiiaiion Act, (IX o£ 1908) 

S. 28. 

V and D joint vatandars of «rtaio vatan 
l&nHtd alienated them to 

D died shortly after and V died on the 20ih April 
1893. Within 12 years of this da^e. V » 
to recover potscssjon of tbc lands from the 
Hef^nilantu* D's soos wcrc joined as party 
defendants’ as defendants 4, 5. 

fie whole of the va«n lands has fallen to the 
share of V. The first court found the partition 
not proved and awarded plamtifl's claim to tlie 
extent of half the lands. On appeal, the defendants 
4 and 5 claimed that on the findings of the first 
Court they should be awarded possession of the 
other half of the vatan lands. This was allowed ^ 
aoDcaL HelA U) that time for the purposes of ttfu 
•BUrmn frpm the death of V. the survivor gf the 


—S. 28— Title by prescription. 

If the owner whose property is encroached 
upon suners his right to be barred by the law 
ot limitation, the practical effect under B. 28 
Lim. Act, is the extinction of his title m 
favour of the party in posscbsion. A.l.K, 1942 P.C. 
64=9 B. K. 7U=Cl942j A.L.J, 718=1943 O.VV.N. 
1=47C.W.N.46 (2j = (l943> 1 M.L.J. 11 = 56 L.W. 
8=45 P.UK. 30=1.L.K. (1942; Kar. (p.c.) 
166=45 Bom. L.K. 275= W43 M.W.N. 205 = 
76 C.L.J. 451=69 l.A. 137=203 Ind. Cas. 1 (P.C.). 


— S. 28— Title by prescription— Quality and 
extent pf right acquired by adverse possessor. 

Under S. 28, Lim. Act, 12 years’ adverse 
possession of laud by a wrong-doer, not only 
bars the remedy of the real owner and ex- 
tinguishes his title, but confers a title on the 
person m posscssiou. Tne title of the real 
owner who had been dispossessed cannot even 
revive if, at a latter date, he rc-acquires possession. 
Vhe quality and extent of tiic right acquired 
by the person who has established Ins adverse 
possession depends upon the intention with which 
the person setting up the statute has been m 
oossession— whetner with the mtcntioa of wholly 
ousting the real owner or with the intention 
of ousting him to some limited extent only, 
A.IR. 1942 All. 42=1941 A.VVR. 1072=(194U 
A.L.J. 676=198 Ind. Cas. 496. 

Sg 28, 28— Title by prescription— Encroach- 

dient— Extinction o» owner’s title — Whether 
gives good title to wrong-doer. 

Under S. 28, Lim- Act, the owner’s title to the 
oortion encroached upon and built over is ex- 
tinguished at the end of 12 years, the period 
limited for instituting a suit for possession of 
the land; and the extinction of the owner’s title 
of>erate8 to iive a good title to the wrong-doer. 
^.R.1941 At. 181 = 19 Pet. 852=7 B.R. 759= 
22 P.L.T. 986=13 R.P. 689=194 liid. Cas. 243, 



isig LIMITATION ACT— S, a8 — 

S. 28--TitIe by prcscription—Basis of. 

A prescriptive title is not based on original 
right or morality but solely on expediency. 46 
Ind. Cas. 964 (Lah.)- 

— — S. 28, Sch. i, Art. 44— Title by prescription 
—Guardian of minor— Alienee irom guardian, 
right of. 

Art. 44 of the Limitation Act applies to a suit 
by a ward for setting aside tiie alienations 
made by his guardian and the same article 
applies even when a prayer for possession is 
added in cases where the possession is with the 
alitnce. Tiie title to the property vests in the 
alienee till the alienation is set aside and becomes 
exclusively his on lailure of the ward to sue to 
set aside the alienation within three years of 
his attaining majority by virtue of S. 28 of the 
Act. 41 Mad. 102 = 33 M.L.J. 309=4u Ind. Cas. 
664. 

S. 28— Title by prescription— Hereditary 

of f ice— Saraojam— Adverse possession. 

A title by prescription might be acquired against 
the successive holders of a saranjam. Each 
holder has not a fresh cause of actioa> though 
he gets the saranjam. subject to the approval 
of the Government. (Sir Basil Scott» Kt., 

C. J-* and Batchelor, J). Trimbak Ramchandra 
V. Ghulam Zilani. 34 Bom. 329=12 Bom. L.R. 
208=5 ind. Cas. 965. 

— S. 28— Joint family — Separate property — 
Joint possession— Prescription. 

See Limitation Act. S. 7. 5 C.W.N. 545=3 Bom. 
L.R. 303=24 M. 387=28 I.A. 81 (P-CO- 

— S. 28— Title by prescription— Municipal 
street. 

A Municipality is not entitled to remove 
varandah standing on a public street for over 
thirty years and no notice can be issued for its 
removal. 24 CW.N. 1011=31 C-L.J. 463 = 58 
Ind. Cas. 327. 

— — S. 28 and Art, 146. A. — Title by pres- 
cription — Municipal Street — Bombay Dt. 
Municipal Act, (1901), S. 122. 

When a varandah is standing on part of a 
public street for more than thirty years, the 
Municipality cannot issue notice under S. 122 
for its removal as the owner of varandah gets 
title to the site under it by virtue of S. 28 and 
Art. 146-A, Limitation Act. 22 Bom. L.R. 951 
=58 Ind. Cas. 326. 

— S, 28, Art. 144— Title by prescription— 
Grant to Municipality— Government land— 
Adverse possession. 

Where the epcclusive right of possession forever 
over the suit-land was transferred by Govt, to a 
Municipality subject only to the right reserved by 
the Govt, to resume the land when required, for a 
public purpose the possession of the Municipality 
is not that of an agent or servant of the Govt, but 
one in its own right; such possession can therefore 
be destroyed by adverse possession by a stranger 
fpr 12 yearL 9 S.L.R. 1 ^30 Ind. Cas. 13. 


II. Tide by prescription. iz^o 

— S. 28 — Title by prescription — Suit for 
possession. 

A person acquiring indefeasible title to any 
property by adverse possession, is entitled to in- 
stitute a suit to recover the possession of the samt, 
if lost afterwards. 58 Ind. Cas. 3b0 (Pat.). 


S. 28 — Title by prescription— Service Inani 

—Adverse possession. 

Where an inam granted for service is trespassed 
upon by a stranger before its enfranchisement and 
held adversely for the statutory period the holders 
acquire title to it under S. 28 of the Limitation 
Act. (1916) 1 M.WJ4. 473=3 L.W. 590=34 Ind- 
Cas. 898. 

— S. 28— Trust property — Transferee of— Title 
by prescription. 

Where a transferee of trust property has not 
acted in good faith but has paid valuable consi- 
derations he acquires good title after the lapse of 
the period necessary for extinguishing under S. 28 
the right of the beneficiary to follow the property 
in his hands. 38 Mad. 1064=33 lnd.Cas.45. 


S. 28, Art. 134 — Trust property — Transferee 

of — Title by prescription — Trusts Act, S. 64— 
Transferee tor consideration but not in good 
faith— The right to follow trust property — 
Extinguishment of the right. 

A transferee of trust property for consideration 
but not in good faith acquires good title only after 
the period necessary under S. 28 of Limitation Act 
for extinguishing the right of the beneficiary to 
follow trust property. 26 M.L.J. 537=(1914} 
M.W.N. 581=24 Ind. Cas. 369. 


— -S. 28— Usufructuary mortgage, unregis- 
tered — Possession for 12 years- Title by pre' 
senption: — See 12 M.L.J. 410=26 M. 72. 

— S. 28 — Title by prescription — Obiter. 

Possession held for over the statutory peripd 
under a title found to be invalid or unfpunded will 
give the possessor a prescriptive title. 12 M.LJ. 
387. 


12. Miscellaneous, 

S. 28— Appellate Court— Power pf. 

The failure pf the trial Court to appreciate the 
true effect of S. 28, Lim. Act. does not absolve the 
Appellate Court from considering the question of 
limitation. A.LR. 1940 Cal. 194= 70 C.L.J. 539= 
189 Ind. Cas. 540. 


—S. 28— Miscellaneous— Assessment of rent. 

Suit for assessment of rent on mal lands has 
not the effect of a decree in a suit for resuffiption 
of lakberaj grant and does not create any relation- 
ship of land-lord and tenant— Nor does it convert 
adverse possession into permissive possession. 
I.L.R. (1937) 2 Cal. 234=41 C.W.N. 688, 
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S. 28'— Miscellaneous— Reversioner’s suit— 

One reversioner suing in time impleading the 
other as a detendani — Right of the latter. 


Though a suit by one reversioner to recover 
possession oi h'S share from the alienee from a 
kinJu widow would be barred under S. 28 read 
with Art- 141 as being beyond 12 years from the 
death ot the widow, yet when a suit is brought 
within tlie proper period of limitation by another 
reversioner and the other reversioner i8 made 
defendant in it and he in his written slateinent 
claimed possession of his sha«e, such a claim 
would not be barred by limitation m spite of the 
fact that the written statement itself was presented 
after the lapse of J2 years. 34 liom. 91. 

Ind Cas. 656 = S3 Bom. 47/2 — 31 Bom* L. R. 647 — 
A.I.R. 1929 Bom. 345. 


S. 29. 

Synopsis. 

1. Scope and applicability 

See also: Lim. Act, Ss. 5, 18 

2. Interpretation 

3. Local or Special law 

(a) Bengal Tenancy Act 

(b) Civil P. Code 

(c) Income Tax Act 
id) Letters Patent 
(e) Municipal Acta 
(1) Ordinance 

(g) Pro. Insol. Act 

(h) Registration Act 

(i) Revenue Acts 

(j) Other Acts. 


— — S. 29 — Scope and applicability. 

Section 29 (2) (b)> Lira. Act, is a iK’i^alive pro- 
vision and cannot be interpreted as li.ivmg been 
intended to affect any positive provision of the 
local law. It is not the intention ot S* 29 to restrict 
the power of the local Legislature to apply or ex- 
clude the application of the provisions ot the Lim. 
Act. Clause (a) of S. 29 (2; of the Lim. Act pre- 
supposes the power of the local Legislature to ex- 
clude the operation of certain sections of the Lim. 
Act. If so, It IS unreasonable to assume that Cl. (b) 
deprives the local Legislature of its power to 
apply certain provisions j£ it so desires or in any 
way restricts the scope of the local law which 
prescribes the application of certain sections of 
the Lim. Act. 18 N.L.J. 285 = 163 Ind. Cas. 623. 


S. 29— Scope and applicability — Obiter. 

Court passing decree governed by special law 
of limitation — Decree sent for execution where 
that law IS not applicable — Execution is governed 
by special law. 17 P.L.T. 57 = A.I.R. 1936 Pat. 104 
= 2 B.R. 286=15 Pat. 356=160 Ind- Cas. 1096. 


— — S. 2^— Scope and construction. 

The amendnoeni made in S. 29 of the Lim. Act ia 
193a merely means that such sections as Ss. ig and 20 
are not to apply by viriue ol the Lim. Act, and that 
if they arc to apply, Uic grounds for applying them 
are to be found in the special or local Act itself; but 
that section is not to be construed as intending to cut 
down whatever is provided by any special or local 
law ciihcr by express words or by clear intention. 
A.I.R. 1938 Cal. 90 s »36 C.W.N* 838= 141 Ind. Cai. 
716. 


L Scope and applicability. 

See also: Ss. 5, 18, Limitation Act. 

.S. 29 (2) (b) — Scope and applicability. 

The contcniion that $.29(2) (b) excludes the 
operatiou of b. 5 of that Act is not accepted. 
Section 29 (2J (b) is only applicaUe for the pur- 
pose of determining the period of limitation pres- 
cribed for a suit, appeal or applu^tion. Once that 
period has been determined. S. 5 comes in and 
gives the Court discretion to extend it Ipr sufficient 
cause. (1946) 12 B.R. 62 (Rev.). 

S. 29 — Exception 3— Applicability. 

Exception 3 to S. 29, Lim. Act, regarding matri- 
monial matters refers only to suiu under Indian 
Divorce Act. Where the suit is not one under 
Divorce Act in the matrimonial jurisdiction of 
the Court but m its Ordinary Original Civil Juris- 
diction for a declaration of the nullity ot the 
marriage performed in France under French Law 
between a Hindu and a Jewess, the exception 
does not apply and the Ltm. Act is applicable. 
49 CW.N. 570= A.I.R. 1945 Cal. 484. 

_3, 29 ^Scope and applicability. 

Suit for possession of land and as raiyat it not 
ffoverned by S. 29, Lim. Act. A.I.R. 1940 Cal. 113 
= I.L.R.(1989J 2 Cal. 358*43 C.W.N. 1096=187 
lod< Cas* 301. 

ig-f. «. 0.-86. 


— .-S. 29, (S- 60) — Scope aod appllcabillry — Liml- 
under special or local laws. 

Under S. 6 of the Limitation Act, any period of 
limitaiiun preicribed by ipccial or local laws U not 
affrctcd by anything contained in that Act. 12 M. 
168, foU. {1903) 26 M. 638. 


3. laterpretadoBu 

- s 29 (a) (a)— interpretation— Words "expresa- 
Iv meaning explained— Words "and not 

itcrwnrda ’ in S. 535 (a), BengJ Municipal A« 
IXV of xQ't2j, if eaprese cxcluelon — AppBcabillty 
nf S le (31, Limitation Act (iX of 1908), in compn- 
tiog Rotation under 8. 535 (a), Bengal Municipal 

Act (XV of * 93 *). 

The words ‘expressly e:2^udcd’ in S. 29 (a) (a), Lim. 
Act mean what they say. In order that the exclusion 
may be express, the particular tccuons of the Lim. Act 
^ich arc inicnded to be excluded must he specifically 
indicated by the special or local law m 
Oft the %yor<ift *and not afi^rwardft .m S. 535 Ben* 
Municipal Act are concerned, the utmost that can be 
^dis that the exclusion of those secuom of Lirn. Act 
nixv be easily spelt out therefrom, but they wiU not 
amount to an express exclusion. Hcdm S- 15 (*)» Lim. 
^ aooUes in compuung the special limitauon under 
S. MS (a), Municipal Act. A.I.R. 194a Cal. 
46aW.Nl 943-ao2 ind. Cas. 76a. 
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S. 29 (as amended in igaa) and S. 5— Interpre- 
tation — Expression ‘‘the remaining provisions . . • 
apply", m«'aniag of — S- 5, applicability of, to 
appeal under 5. 29, Canionooeuts (House Accom- 
modation) Act ^V1 of I923}> 

The expression ‘‘the remaining provi»jont of this Act 
shall not apply’' in the amended S. sg, Liin. Act simply 
means that they arc not to apply proprlo vigore, that 
is, merely by virtue of the Lira- Act itself, and that if 
they arc to apply, the grounds for applying them must 
be found in the special or local Act itself. The Can- 
tonments (House Accommodation) Act b a special Act 
and S. 5, Lim. Act does not apply to an appeal under 
S. 'jg. Cantonments (House Accommodation) Act. 

A.I.R. 1941 All, 207=(if4i; .A.L.J. 267= '94t O.W.N, 
453«I.L.K. (1941) All. 35fi = *94« A.W.R. ia2»ig4 
Ind. Cal. 404. 

— — S. 29 — Interpretation — ‘Special or local law*— 
EngUtib Acts. 

The Lim. Act does not purport to revive claimi 
which are declared as extiDgutibed by lapse of time. It 
also does not purport to affect the period of limitation 
provided by an English statute. An Englixh Statute 
does not come within the meaning of a local or special 
law referred to in S. 29 of the Lim. Act. A.I.R. 1931 
Sind 124*^25 S.L.R. 222^133 Ind. Gas. 77. 

— S. 29 — InterprecacJon. 

An express exclusion means an exclusion by express 
words, that is, by express reference to the section and 
not exclusion a« a result of a logical process of reason- 
ing. t22 Ind. Cas. sgS^A.i.R. 1930 Sind 93. 

— S. 29 — Interpretation. 

The phrase, “the remaining provbiooi of this Act 
shall not apply*’ can only mean that the remaining 
provuions of the Act shall not apply_ unless they are 
expressly made applicable by the special or local Act. 
To hold otherwise it to hold that it is a prohibition of 
the future as well as the past application of those provi- 
sions by a special or local Act, which is obviously im- 
possible. The amendment of S. 29 of the Limitation 
Act in 1922 did not restrict its scope but extended it. 
Under the old S. 29 none of the provisions of the Limi- 
tation Act were applicable unless they wcnc expressly 
included by the special or local Act. Under the new 
S. 29 some of them arc applicable without being ex- 
pressly included unless they are expressly excluded; the 
rC|t remain, as before, applicable only when they are 
expressly included. 91 Ind. Cas. 563=»A.I.R. 1926 Nag. 
236. 

3. Local or Special Law. 

(a) Bengal Tenancy Act, 

Ss. 29 (l) (b) and 13 (a) — Local Jaw~B. T. Act 

—Suit under S. io4-H— Notice to Secretary of State 
under S. 80, C. P. Code— Period of notice— Dedu.;iion 
of. 

The effect of S. 29 ( 1 ) (b) of the Limitation Act is to 
make parts II and HI of the Act inapplicable to a special 
period of limiutron prescribed by a special or local 
law. In a suit against the Secretary of State under 
S. 104-H of the B. T. Act in a computing for a period 
of six months prescribed by clause (2) plff. tt not 
entitled to deduct two months in respect of the notice 
which he is bound to give to the Secretary of State imder 
S. 80 of the C P. Cod'-. 46 Cal. 199-22 O.W.N, 802 
Ind. Cas. 502. 


— — Ss. 29 (b) and 15 (a) — Local law — ^B. T. Act, 
S. 104-H — Suit under— Notice to Sfcretary of State 
under S. 80 of the G. P. Code— Deduction of time. 

S. 15, sub*S. (2) of the Limitation Act docs not apply 
to a suit institute utider the terms of S. 104>H of the 

B. T. Act. A suit under S. to4*H must be brought in 
any event, within si.x months as specified in that section 
and the plff. is not entitled to exclude the time during 
the currency of a notire to the Secretary of State whom 
he hag joini^ as a deft. 27 C-L J. 374; 22 C.W.N. 802, 
Foil. 22 C.W.N. 817=28 C.L-J. 536=47 Ind. Cas. 
5*4- 

S. 29 lb) and 18 — Local law — Bengal Tenancy 
Act, S. 174. 

S. t8 of the Limiiaiion Act does not apply to a pro- 
ceeding under S. 174 of the Bengal Tenancy Act. 18 
C-L-J. C.W.N. 31 = 20 Ind. Gas. 760. 

S. 29(2) — B.T. Act— S. 185— Casea fallJog under. 

In all cases not mentioned in S. 185, Ben. Ten. Act, 
the Act has to be read with reference to the provisions 
of S. 29 (2), Lim. Act. A.I.R. 1933 Cal. 782 = 57 

C. L.J. 377—37 C.W.N. 927=60 0.970=148 Ind. Cas. 
15 (D.B.). 

• S. 29— Bengal Tenancy Act— Applicability of. 

There is no conflict between S. 29 (2) (b), Limita- 
tion Act, and S. 185 (2), Ben. Ten. Act. I'herc is an 
express reference in S- 29 (2) to S. 3 which itself refers 
to Ss. 4 to 25 and consequently Ss. 4, 9 to 18 and 22 
arc specifically made applicable so far as not expressly 
excluded, and the only reasonable way in which Cl. (b) 
can be read is that the remaining pruvisioos of the Act 
if they arc to apply are to be specially applied. They 
will not be applied by force of tbe Limitation Act itself. 
9 Pat, 747=126 Ind. Cas, 299= A.I.R. 1930 Pat. 301. 


(b) ClvU P. Code. 

— S. 29. 

Special law— Civ, P. Code — Application to Civil P.C., 
prescribing period of limitation is special law. 1944 
N.L*J- i 87=A.1.R. 1944 Nag. i55««I.L.R. (r 944) Nag. 
250=217 Ind. Cas. 298. 

S, 29— Civ, P. Code — AppllcatioB to— (A* 

amended in 1922)— Amendment of S. ag, reaaona 
explained. 

The enactment of S. 29 of the present Lim. Act in itt 
present form was rendered necessary not because the 
word “prescribed’* in Part III of the Act did not m^ 
prescribed by zny law for the time being in force but 
because certain Courts had held that the application of 
the general provisions of the Lim. Act laid down in 
HI to special and local Acts did **affcct or alter the 
periods of Umlution prescribed by thcMC AcU and the 
Legislature disapproved of those decisions. 

The Civil P. C. is not a special and local Act, the 
provisions of the Code are subject to the provisions ol 
the Lim. Act. The Civil P. C. and the Lim. Act muit 
be read together and must be treated as complunenta^ 
to each other. Both are General Acts and are m p«« 
materia. A.I.R- 1939 All- 403“(t939) A.L.J. 

1939 A.W.R. .ioBrrT.L.R. (1939) AO. 647=183 tad. 
Cas. 242 (F.B.) 
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s,. ao, IQ and ao— CUvll P. C., if included in 

scope of S. 29, Urn. Act— Applicability of Ss. 19, 20 of 
Limitation Act to S. 48* 

Section 29 of the Lim. Act does not include the Civil 
P. G- in its scape. The question of the applicability of 
Si 19 and 20 of the Lim- Act to S. 48 of the Civil P.C. 
has to be decided without reference to what u conUmcd 
inS. 29. Seciions 19 and a® do not apply to S. 48 of 
the Civil P. C., and to apply them would be to render 
the provisions of S. 48 of the Civil P. C. largely nuga- 
toryf »i O.W.N. iio3=A.I.R. 1934 Oudh 485= to 
Luck. 208*151 Ind. Cas. 541. 


S. 29 -Special law— Civ. P. Code. 

The Civil P. C. should not be taken to be a special 
Uw for purposes of S. 29. A.I.R. 1931 Oudh 351 = 7 
Luck. 40*8 O.W.N. 842=132 I“d. Cas. 257. 


altered at will. They are subordinate and duniestic 
enactments; they must be intra vires of the power 
from which they are derived and anv other pxiwer 
pari materia. 8 Rang. 380=127 Ind, Gas. 161 = 
A.I.R. 1930 Rang. 228 (,F.B.). 

— S. 29— Letters Patent— Applicability of the 
Act. 

When the special or local law is not in itself a 
complete Code, the general provisions of the Lunitation 
Act, e. g.f bs. 4i 5* ' ’2 and so on, arc ordinarily 
applicable to proceedings under it, inasmuch as such 
general provisions do not affect or alter the period 
prcfcribed by the special or local law, but only the 
manner in which that period is to be computed. 
Letters Patent being a complete Code the provision* 
of the Lim. Act do not apply to proceedings there- 
under. €i Ind. Cas. 327=2 Lab. 127=3 L L.J. 411. 

—74 P.L.R. i92i=A. 1.R. 1921 Lah. 26. ^ 


(c) Income Tu Act. 

S. 29— Income Taa Act— Time required for 

copiess 

On general principles and in view of S. 29, Ijm. 
Act the period required for obtaining the copie» of 
the order under S. 3^ ot 32 of the Iricome-iax Act 
shall be excluded in computing the period of limiia- 
tion for an application for reference by an asiessce 
under S. 66 (2) (3). 122 Ind. Cat. 810=9 Pat. 172 
— 10 P.L.T. 769=A.I.R. 1930 H- 

.-—6. 29— Income'Cex proceedings. 

Provisions under S. 29, Limitation Act, apply to 
the proceeding! under Income-tax Act* 117 Ind* Ca*. 
881 ->A. I. R. 1929 hah. 170. 

(d) Letters Patent. 

_8. 29 (a) (a)— Specie! or local law— I-ttere 
patent. 

per Manohar LaU, J.— The Utters Patent of the 
Patna High Court is neither a special nor a lo»l 
law within the meaning of S. 29 (a) (a) of the 
Limitaiion Act. I'ai. i57=A.I.R. *947 3*9 

(S.B-)* 

S«. a 9 , 18, \ae amended by Act X of 1922)— 

Letter* Patent— Application for leave to appeal 

under Utters Patent filed beyond 30 days— Time for 
taking copy of judgment, whether can be excluded* 


(e) Municipal Acta. 

S. 29— Bombay Municipal Borough Act, So. 104, 

105 — Proceedings under. 

The periods of limiiation prescribed for filing a suit 
under the Lim. Act govern the procedure in a Court 
of law and the powers of the Municipality acting 
under the provmons of S,. 104 and 105 of Bom. 
Municipal Boroughs Act are not governed by the 
Lim. Act. A.I.R. 1039 Bom. 494=4t Bom. L.R. 
io02 = I.L.B. (1939) Bom. 685—185 Ind. Cas. 366. 

— ~S. 29 — Madras Dt. ManlclpaUties Act — Snlt to 
recover property tax. 

A suit to recover property tax under Mad. District 
Municipal Act by enforcing the charge it governed by 
the period prcscriUd by S. 345 of the said Act and 
not by Art. 132 of the Lim. Act. 41 L.W. 457*=(i935) 
M.W.N. 379=A.LR. 1935 Mad. 378—160 Ind. Cas. 
254* 

— S. 29 — Musdcipal Acta. 

Under S. 167, District Municipal Act, read with 
Ss. 29 and 15 (2), Lim. Act, a plaintiff is entitled to 
add the period allowed him for notice to ibe six 
months within which be has to sue. A.I.R. 1925 
Sind 322, Overruled. 122 Ind. Gas. 398— A.I.R. 1930 
Sind 93. 

(f) Ordinance. 


The amended S. 29 makes S. 12 applicable to all 
special and local laws. By “special or local laws* is 
fMant. special or local legidative enactmenU for 
special or local circumstances. The rule* made by a 
High Court under iu Letters Patent and by virtue 
of the Civil P. C., do not come under (he expreaion 
“special or local law“. Hence the time taken for 
twog out the copy of the judgment for leave to 
appeal under the Letters Patent cannot be excluded 
frocn the 30 days, which U the absolute period of 
limitation as provided by I^tna High Qwt Rules, 
Chap. Vll. K- 9 . 15 P.L.T. 3oi=A. 1.R. 1934 Pat. 

353=151 ^*** 1*17* 

——8. B9 -Letlera Patent proceedlaga. 

per ConlUfe, J.— The rule* made by Hi^ Court 
under iu Leitcn ntest or by virtue of the O. P. Code 
w-ill not amount to a special or local law. High Court 
rules approximate clomy to byc-lawt which can be 


g, 39 — EfDcrgeacy Powera Ordinance— Extess- 

aion of time for appeal. 

In view of the term* of S. 29, Lim. Act, the time 
for filing an appeal prescribed by Ben. Emergency 
Powers Ordinance, 1931 cannot be extended under 
S. X of the Lim. Act. A.I.R. 1933 Cal. 132 = 37 C.W.N. 
201 = 34 Cr. L.J. 299=60 C. 618-142 Ind. Cas. 

280. 

_ 5 , 99 — Special law. 

For the purposes of S. 29, Ordinance U of 1932 is 
4 special law. 

The pfovision as to limitation contained in sub>s. 2 
of S. 39 of the Ordinance is a spec fic provision the 
cootequenccs of which are provided for as a matter of 
limitation by S. 29. A.I.R. I933 Cal. 124— 37 C.W.N. 
193-60 C, 57'=34 Cr. L.J. 633-143 Ind. Cai 
80a. 
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S. 29— Emergency Powers Ordinance S« 34 — 

Appeal from the order of spl . Judge. 

In dealing with the question of an appeal from a 
Special Judge, S. 3^ of the Emergency Po-ver* 
Ordinance makes a p'ovi<ion to the effect that the 
provisions of L;m. Act aic to apply a* if it tseic an 
appeal under the Cxcl" from *a sentence pa.sed by 
Court ofSesHon.. A I.R. ii)33 Cal. = GAV.N^. 
*95 = 34 Cr.L. j. 633 = 000.571 — 143 Ind. Cas. 


(g) Pro. losol. Act. 

— S. 29 (2) — Pro. IqsoI. Act. 

By reakon of the express termi of S. 29 (2) (a), 
S. 4 applies to applications under S. 68, I’rov. Insol. 
Act. A.l.R. 1931 Rang. 209 = 9 R. *50=134 Ind. 
Cag. 223. 

S. 29 (b) — ‘‘Special*’ Law — Pro. losol. Act, 

1907. 

I’rov. Iniol. Act, 1907 ig a ipeciallaw under S. 29, 
but it is not a complete code. 34 All. 496= 10 A-L J. 
3Bt6 Ind. Cas. >49. 

— — Ss. 2g (b) and xa — Special law~~Rcov. Insol. 
Act, S. 22 — Receiver's order— Time for getting 
copy of— If excluded. 

In reckoning the period of 26 days under S. 22, Prov. 
Insol. Act, the time for getting a copy of the 
Receiver’s order cannot be excluded. (34 M. 505; 
35 A. 410; 17 Ind. Cas. 593, Poll.) 16 M.L.T. 246 = 
(1914) M.W.N. 831=25 Ind. Cas. 610. 

• 

— "S. 29 — Special law — Prov. InsoL Act, S. 46— 
Appeals under— Applicability, 

The Prov. Insol. Act though a special law wilbin 
the meaning of S. 29 of the limitation Act is cot a 
complete code in itself, and there is nothing to 
prevent the application thereto of the general provi« 
sions of the Limitation Act. 88 P.W.R. igi8=8g 
P.R. 1918 = 87 P.L.R. 1918=46 Ind. Gas. 588. 

' 8. 29 (b)— Special law^'Peo't* losol. Act, 

Ss. 46 and 47 — Appeals under- Applicability. 

Recourse cannot be had to the provisions of the 
Limitation Act (IX of I908) in dealing with the 
admissions of petitions and appeals presented aAer the 
time prescribed under the Prov. Insol. Ac*. 34 M. 505 
Foil. Per Iyer, J.— Wherever an attempt is made 
to construe a special period fixed by an enactment 
^th reference to the general proviiiooi of the Limita- 
tion Act, the effect of such a process would be “to 
aflbet the period of limitatipn'* fixed by that enact- 
ment as provided by S. 29 of the Limitation Act. 41 
Mad. 169=33 M.L.J. 566=7 L.W. 443 = 44 Ind. 
Cas. 805. 

— Ss. 29 (b) and 35 and X2 — Special law — Prov. 
Ins. Act, S* 46 (3) — Appeal under — Exclusion of 
time for obt^ning copies of decrees and jadg- 
ment appealed against. 

S. 12 (3) of the Limitation Act which provides for 
the exclusion of time occupied in obtaining the copies 
of the judgment and decree appealed against from the 
period allowed for filing the appeal does not apply 
to appeals under S. 46 of the Prov. Insol. Act. In 
the exceptional circumstances of the case the High 
treated the appesU as a revision petitiem and 


itad 


dealt with it as such under S. 15 of the Charter 
Act. 34 M. 505, Foil. gtA; 496, not Foil. Per 
Sadasiva Iyer, J. — The Court ha* power to excuse 
the delay in fili/u? this appeal under S. 5 of the Limita- 
tion Act. 39 Mad. 59j= 18 M.L.T. 200=30 Ind. Cas. 
703. 


S. 89 -b) — Special Uw — Prov. losol. Act, S. 46 

—Appeals under — Limitation. 

The provision.' of Ss- 5 and 12 (2) of the Limitation 
Act apply to applications and appeals under the Prov. 
Insol. Act as liiey cannot be deemed tr> affect or alter 
the periods of limitation fixed by the Prov. losol. Act. 
34 A, 496; (F.B ), Foil. 9 N.L.R. 91 = 20 Ind. Cas, 258. 


(b) Registration Act. 

S. ag— Suit uoder Registration Act — Limitadon 

Act does not apply. 

Under S. 29(1} of the Lim. Act nothing in that 
enactment affects or alters any period of iimitatioo 
specially prescribed for any suit appeal or application 
by any special or local law and inasmuch as Ss. 71 to 
77 of the Registration Act lay down a complete proce- 
dure where registration is refused and as S. 77 limits the 
period within which suit i* to be brought to 30 days the 
period cannot be extended under S. 14 of the Lim. Act 
on the ground of prosecution of proceedings in good 
faith in a Court not having Jurisdiction in (he matter. 
A.I.R. 1926 N. 126=89 Ind! Cas. 884. 

— Ss. 29 (b) and 14— Special law'-Registratloa 
Act, S. 77— Suit instituted in wrong court — Extes- 
aion of time. 

S. 14 of the Limitation Act cannot be applied to 
compute the period of limitauou prescribed by S. 77 of 
the Registration Act for a suit to enforce the registration 
of a document. 24 C.W.N. 4=30 G.L.J. 455=54 Inth 
Cas. 705 (F.fi.) 

— Ss 29 ond 5— Special law — Registration Act, 
S. 77— Suit under— General principles of Limitation Act 
if applicable to — Suit to compel registration time 
expired when Court closed — Suit filed on opening of 
Court— Limitation— Applicability of section. 

Though S. 5 of the Limitation Act does not apply to 
a suit undtf S. 77 of the Registration Act, yet on 
general principles, a suit, time for filing which bad 
expired when the Court closed and which was therefore 
filed on tbc Court reopening, is not barred. 26 M.LJ’ 
397 = 15 M.L.T. 233=23 Ind. Cat. 23. 


— S. ag (b) and 14— Special law— Registration 
Act, S. 77— Soit uoder — Period if can be exteBded*-~ 
Procee^nga instituted in wrong Conrt. 


As Ss. 71 to 77 of the Registration Act lay down a 
complete procedure where registration is refused and as 
S. 77 limits the period within which a suit is to ^ 
brought to 30 days, the said period cannot be extended 
under S. 14 of the Limitation Act on^ ground of 

E rosecution of proceedings in good faith in a Court not 
aving jurisdicuon in the matter. 24 C.WJ4. 29=54 
Ind. Cu. 228. 


■ — S. ^ (Ss. 6, 14)— R^atration Act (lUoftSy?) 
S. 77. 

A Sub>Rc8istrar refused to register a document as the 
exocutent refused to ■dmi t execution. An appeal m 
the Registrar was dUmisaed. Within 30 days • of the 
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dismissal of the appeal, an application for review wai 
filed to the Registrar, and it was dismissed. Then a 
suU was brought to enforce rcgis'ratim. Held, that 
S. 14 of the Limitation Act did not apply to the case at 
all; and tiiat as the suit was not bionght within 30 days 
from the date of the dUmUsal of the appeal by the 
Registrar, it was out of time. G. 36®* followed. 

(iyo3) 7 C.W.N. 550=30 532. 

(I) Revenue Acts. 


Act. A.I.R. 1949 Bom. 131—44 Bom. L.R, 138=900 
Ind. Gas. 13. 


” — Ss. 99 and 4— Local Uw — Karachi Port 
Trust Act— Exclusion of holidays. 

The general provisions of the Limitation Act fo- 
excludmg holidays in computing the period of limitar 
tton are not applicable to suits under the Karachi 
rort Irust Act which prescribes a special period of 
hmitauon. n S.L.R. 106=45 Ind. Gas. 168. 


8.99— Revenue cases — C P. Land Revenue Act 

(1917), S. 169 (1) (b). 

Section 20 ^b) excludes the operation of S. 14 of the 
Limitation Act in n’lpect of a su't filed in accordance 

wiih an order pavsed under Cl. (b) of .S. i6q {1) of 
the Central Province)! Revenue Act. 73 Ind. Cas. I02l 
=6 N.L.J. 205=A.I.R. 1923 Nag. 30G. 

■ Se. 99 (b) and 6 ““ Local law *“ C. P» l.and 
Revenue Act, S* 6— Mioorlty. 

S. 6 of the Limitation Ad prima facie applies only 
to suits in the schedule to the Act and a suit under 
S. fi of the C.P Land Rev. Act is not subject to 'he 
rule of limitation in the Limitation .Act. 46 Ind, Cai. 
879 (Nag.) 

— — S>. 29 (b) and 15 (2) — Local law^Mad. Rev 
Rec. Act (II of 64). S' 59 -Suit under— General 
principles ol Limitation Act — Applicability. 


S. 99 (bl— LorU law — Santhal Pareanas 

Regulation — Miaoricys 

The section saves all provisions of local laws as to 
limitation and the Act though applicable to Santhal 
Parpanas does not affect the three years tule under 
S. 25- V of Regulation HI of ,072 (Santhal Parganaa 
Regulation) the regulation does not make any exception 
111 favour of mmors and the minority provisions of the 
Limitation Act have reference to the peri.'ds of limita. 
lion presc-ib-d in that Act only. ,9 C.W.N. 400=28 
Ind. Cas. 241. ’ ^ 


— V 








Section 29 does not apply to cases under U.P. Encum 
Estates Act. A.I.R. 1943 All. agi = (1040 ) AIT !i«fl 
= I.L.R (1943) All. 569=1943 A.W.R. (H.G.) ^40 (9) 
=209 Ind. Cas. 541. * t 


S. 99 — U. P. Village Pauchayat Act. 


S. 15(91 of the Limitation Act governs suit to set 
a*^jdc a sale unilcr S. 59 of the Madras Act II of 1864. 
The question whether the general proviiions of the 
l imiistlion Act should be applied to cases where a 
•prrial period oflimiiat'on is prescribed by a special or 
loc.il Alt, would depend on whether the provisions of 
such Act are complete code regarding limilaiion for 
suits thereunder. 34 M. 505, Di»t. 38 Mad. 92=24 
M.L'J. 41= 18 Ind. Cas. C17. 

S. 29 — Local law— U. P. Land Revenue Act, 

S. Ill — Applicabtliiy. 

Ibc Limitation Act has no applications to suits 
contemplated by S 111 of the U P. Land Revenue 
Act. 4 O.L'J. 553"43 Ind. Cai. 473. 


(J) Other Acts. 

I S. 99— Land Acqalslilon Act, S. 18— Reference 
under. 

Section ag does not apply to an application for 
reference under S. 18 of the Land Acquisition Act. 
A.I.R. 1932 All. 598 (599)"54 A. 282=143 Ind, Cm. 
iti. 


8. ag—Local lasv — Bombay Regulation V of 

1897. 

S. t of the Bombay Regulation V of 1827 being an 
enactment of positive presumption was not aflrcird by 
Act XIV of 1859 which wasasututcof limiution. 37 
Boin. 231s 15 Bom. L.R. 178=19 lad. Cas. 387. 

S- a^Dakhna Agr. Relief Act— Bolt under 

8. S (w). 

On the plain ssording of S. 29. Urn. Act, the benefit 
of S. to of that Act cannot be availed ol by a plaintiff 
la a ndt faUinf under S. 3 (w), Dckkhaa Agri Relief 


Scciinn 99 is applicable when the special or local law 
prescribe^ a period of hmiiatton for any suit— No period 
of limitation is prescribed by U. P. Village Panchayat 
Act— Section 29, therefore, has no applicaimn in suit 
under that Act. 1941 O.W.N. ifi = i6 Luck 512 = 
A.I.R. 1941 Oudli 276=1941 A.W.R (C.C.) 02=102 
Ind. Cas. 840. ® 


S. 99 — Proceedings under Workmen’s Com- 

peofiation Act. 

The Limitati-^n Act doci not apply to profccdingi 
under the Worfcmcn i Compenratien Act. A.I R 1(138 
Cal* 348—4^ C.W.N. 341=:I.L.R. (1938) a Cal. 5a* 
178 Ind. Cas. 8to. 


— Sa. 30 and 31 aod Tis^AppIlcabUity-^SuJt 
consignor for price of goods mislaid by Ry. Go. 

A tuit by a consignor for price of goodi mtBla»d by 
the Railway Co., h no» govtrnrri by Arl. 30 nr Art 31 
but by Art. 1^5. at it it a c^te of a breach of a written 
contract.^ ^6 C W.N. Tjo. 44 Cal. 16 = 23 C.L.J. 547* 
34 Inds Cas. 130, 

■—9. 30— Applicability^ 

S. 30 of Act IX of 1908 applies rot only to caiet in 
which the period of limitation hai been altered expreisly 
but aUo to a ca5e where it has been aliercci owing to 
an alteration in the description of (he suit, 16 C»W.Ns 
^70 *26 Ind Cas. 943. 

ug, 30 — Applicability to pendlog proccedloga^ 

Ss 30 of (be Limitation Act appliet only to tiiiu and 
^ot applirationi and hence it dom net apply to 
applicationi for bringing on record the bgal rrfreirn* 
tativrt of the deorased reipondenta. iJmita'ion not being 
a v^ilvtaotive law anpliet to pending procrfdingi. 34 
M«o. 273-7 M.L.T. 115-20 M.L.J. 347 -(» 9 «o) 
ld.W.N. 516—5 lad. Cm. 490. 
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S9. 30 and 31 and Art.135 — Effect of — Mortgage 
by conditional sale of 1830— ~Riebt of foreclosure 
arisiog in 1850 — Limitacioa — Effect of Act of 1859 
and 1877. 

A mortgage by cof'ditionaj sal'* of 1830 contained a 
provision that the mortgagee would be entitled to enter 
into posiejsion if the mt-rtgage-debt was not paid on a 
certain dat#* in i8so. The drbi was not pa>d on that date. 
No application under Reg. VH rf 1836 was made for 
foreclosure and onijihofjuly 19:0, the mortgagee 
brought a suit for foreclosure. 

Held, that the suit was barred by limitation. The 
cause of action arose on the m^fgagor** failure to pay 
the mortgage money on the due date in 1850 and the 
mortgagee’s right to possession of the propel ty mort* 
gaffed was extinguished under S. 1, Cl. iff of Act 
XIV e>f 1859 as soon as 12 years harl elapsed from the 
due date and the subsequent crea'ion of foreclosure 
suits could not revive the extinct right. S. 31 0/ tite 
Limitation Act IX of 190B, had, therefore, no appli- 
cation and the suit was barred by Ait. <35 
Limiiati''n Act. >6 C. 693, 700, Foil. loA.Lj. 538= 
15 Ind. Cas. 240. 

— — S. 30 — Scope of. 

S. 30 only applies where there is a period of limita^ 
tioB “preicribrd” both bv Act of 1877 and by Act of 
1908. Where the plaintiff cannot bring his case under 
S. 30, the suit is barred by htnitation under Art. i >4 of 
the Act of tqoS. V\hen property is not purchased tut 
transferred by lease. 43 Cal. 34=19 C.W.N. 1082 = 29 
Ind. Cas. 337* 

S. 31. 

SynopsU. 

1 . Applicability 

2 . Period of graie 

3. Revival of barred rights 

4 . Scope and operation 

5. Withdrawal of suit 

6. Miscellaneous. 

s. Applicability. 

- S. 31 (i) — Applicability — Appeal pending. 

The first para, of S. 31 applies to a suit which i> 
pendi' g in the stage of appeal in an AppelUle Court 
2 Ind. Cas. 632 (All.) 

S. 31 — Applicability— Berar — Period of grace. 

In S- 31 of the Act, the words ‘'from the date of 
passing of this Act” cannot be construed in Perar to 
mean from the date of application of this Act to 
Berar and the act as apphrd to B'rar gives the same 
chronological period of grace as was given in British 
India, a period which began on 7th August i9<'8 and 
ended on 8th August 1910. 9 N.L.R* 49= t9 Ind. Cas. 
5t8. 

« 

8. 3? — Applicability — Foreclotinre anlt — Llmi* 

tadoa bar against subsequent mortgagee. 

Per Kotval, A.J.C.— Where the prior mortgagee fails 
to implead the puisne mortgagee in hii »uit fnr^ fore- 
closure against mortgagor and the period of limltaiion 
run» Out as aoaiiut the puisne mortgagee, who in his 
guit for foreclosure against ibe mortgagor obtains posses- 


sion by a decree, the prior mortgagee cannot on the 
strengih of his title under the foreclosure decree obtain- 
ed against the mortgagor maintained a suit against the 
second mortgagee for possession subject to the lat'er’s 
right to redeem. The suit in effect is one to fore- 
close the 8ec«'nd mortpapcc on his failure to redeem 
the prior mortgagee and an evasion of the law of limi- 
tation under which a regular sui» for foreclosure is barred 
and the defendant h»s acquired an immunity from 
being compelled to redeem. Raghunath v. Sbeolal, 
13 N.L.R. 6g, Foil. 

Per Obobley, A. J. C.— Limitation docs not affect 
the kubrequent suit, since it i< not a suit on mortgage 
but a suit for possession based on a cause of art on 
long subsequent, 44 A L.J. 1146. Foil. 6fi Ind Cas. 
631 = 5 N.L.J. t57=A.l.R. 1922 Nag. 89 (F-B*)- 


— — S. 31 (2)— Applicability— Fresh suit— C. P. C., 
O. 93, Rr. I, 3 . 

S. 31 of the Limitation Act applies to an application 
for restoration of a case di»miskrd or withdraw n on the 
ground of the 12 years rule of limitation and has no 
apphration to a fresh suit. Such a suit is governed by 
the law of limitation in the same manner as if the 
first suit had not been instiluied. 9 A.Lj- 378“t4 
Cas. 175. 

S. 31, Art. 132— Mortgage— Bond providing 

for payment at time of rcdtuspiion of previoua 
mortgage— Applicability of S. 31 to suits governed by 
Art. 132. 

A executed a u«ufructuary mortgage and a bond aPer 
some years with the provisions tha' he wt»uld pay off 
the sum of the bond within a peiiod; and if he failed 
to do so. he would pay it with interest at the time m 
pay ing ihe moiigage money. This sum would be paid 
first and the mortgage will be redeemed afierwards by 
paying in a lump sum. Held, that the bond was not a 
simple mortgage though it might have effected a charge, 
(H) that suits governed by Art. 132 cannot get the 
bemfit of S 31 of the Limitation Act, (iii) that when 
the C4 nstruction of a deed is in question rulings thereon 
in diff'-reni language help very liitle. 15 O C. 295=»i5 
Ind. Cas. 857. 

S. 31 fal— Applicabilify — Mortgages executed 

before and after 1882— Distinction. 

For the purposes cf S. 31 (2) of the Lim. Act, there 
is no distinettun between mortgages executed 
and after t882 iT.P-A.) 16. Ind. Cas. 236, Foil; 26 Ind. 
Cas. 938 (Mad.) 

S. 31— Applicability— RemlUatlon of rent* end 

profiu iQ lieu of inter Cbi— If icccipt of inicre»t 
such. 

WTien under the terms of a mortgage of 1850 the 
mortgagee was to take possession of the mor'gagen 
property and to appropriate its rents and profiu in lift* 
of interest and the mortgagee was dispossered in 
1889, Held, that the realisation of rents and prufi'» 
lieu of interest was equivalent to the receipt of interet , 
as such, that the limitation began to run from the year 
i88q when Act XV of 1877 had come into operaiton 
and that S. 31 of Act IX of iqo8 did apply and the 
plff.’s suit for sale of the property brought on «€ lo-m 
January 1910, was not barred. 35 All. 270=11 A.L.J* 
289= 19 In4. Cu> 338. 
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— S. 3X—Appllc»blUty — Remand on appeal- 
limitation AcC (18B7), Arts. 13a and 147. 

Where in an appeal a suit for *he recovery of mort- 

? age money, the High Court held that 60 years rule of 
imitation was applicable under Art. 14T of ih" old 
Limitation Act and gave judgment for plfF. and on 
appeal the Privy Council held that Art. 132 applied, 
that plff.’s suit was barred, and remiued the ca»e to 
High Court for di>posal. Held, that S. 31 applied to 
the case as the Lim. Act (1908) was passed after the 
P. C. had remitted the case. 3a Mad. 3 ia =5 M.L.T. 
287=4 5 ^ 1 * 


— S. 31 — Period of grace — Extension of. 

The ‘period of a years* grace allowed by S. 31 ii 
not to be extended by including any time within it. 
13 Bom.L-R. 284=10 Ind. Cas. 910. 


3 * (*) — Period of grace— Foreclosure — Suit 
wihin 2 years of the passing of the Act— Suit for 
foreclosure. 


If a suit for foreclosure on a mortgage executed more 
than la years before suit, is filed within the peiiod of 
2 years allowed under S. 3t (ij it is within time. 
16 Ind. Cas. 20 (Oudh), 


S. 3« (1) — Applicability - “Suit pending”— 

Remand on appeal for enquiry — Enquiry not com- 
mcuced at date of Act- 

Where a mortgag** suit for foreclosure or sale was 
retniit'd by the Privy C»ui>cil to he dispo<ed of on 
the merits after enquiry by the Court in India and 
that enquiry had not been eni'-red upon at the date of 
passing of the Limitation Act IX of 1908. Held, that 
the Suit was pending within the meaning of S 3 * (l) 
of the Act IX of 10* 8 35 Mad. 191=29!. A. g6= 16 

C W.N. 4ftQ=(i9i2) M.W N. 433 = «« M L. T. 3'3 = 9 
A L J. 504=15 C.L.J. 4^6=14 Bom. L. R. 455=»3 
M L j. 16=15 Ind. Cas. aaa ^P. C.) 

— S. 31, Sub.Ss. (1) and (a) — Applicability — Re- 
opeaiag of Appeal. 

Once an appeal is restored to file under S. 3 i, Sub- 
S, I will apply. A plea that the limitation of 12 years 
applies to a p-trlicular mortgage, should be raised by a 
way of nbji ciion to the re-opening of second appeal 
under S. 31 (9) ^nd not after the appeal is re-opened 
unopposed. 6 N.L.R. 20=5 Ind. Cas. 701. 


fl. Period of grace. 

Sa. 31 and 4 — Period of grace — Expiry 00 

Sunday — XostiiutioD on Monday if in time* 

Where mortgage suit was instituted on Monday the 
period of grace of 2 years having expired on Sunday, 
the suit WHS iri time. S. 4 of the Lim. Act can be 
invoked in a suit covered by S. 31 fur Hmitaiioo pur- 
poses. 26 M.L T 23=21 liid. Cai. 770. 

— S. 31— Period of grace— Expiry on Soaday — 
Exc)u*icti of Sundays. 

Where the special period of two yean prescribed by 
S. 31 to file a suit for foreclosure or sale expired on a 
Sunday and the suit wai filed the next Monday. Held, 
that the suit is not barred. 34 All. 375=9 A.L.J. 439 
= 14 lod. Cai. 154. 

•^—8. 31 (i>— Period of grace— General Glansea 
Act, 8. to — Expiry or Snnday. 

The special period of twro years allowed by S. 31 (1) 
for instituting certairt suits for foreclosure or sale is not 
a part of the "period o^limitarion preset ihed'* for su<h 
suits. It is only a period of grace and is not governed 
by S. 4 orS. 12. S. 10 of the General Clauses Act, 
should be applied in dealing with a plaint for sale on 
f«»ot of a mortgage instituted with reference to the 
special period of limitation allosved by S- 31 (1) of the 
l^imitauoQ Act. So a suit filed on Monday when its 
last day fell on Sunday u not time-barred. 7 N.L.R. 
176=12 Ind. Cas. 8to. 


— S. 31— Period of grace— Foreclosure of mort- 
gage of 1869 — Suit in May tgio. 

Where a mortsage by conditional sale was executed 
in 18^9, the period fixeil being six years and the condi- 
tion being that if the mortgage was not redeemed the 
mortgage would be deemed a ‘^ale and the mortgagee 
brought a foteclosure suit ir> May 1910. Held, that 
S. 31 of the Act applies and the suit was within time. 
12 Ind. Cas. 504 (Oudh). 

" S. 31— period of grace— Mortgage of 1873, 
suit on Lim Act (XV of 18771, Sa. a iij and 4 and 
Ana. 13a and 147— Mortgage before the T. P Act- 
Power of Bale. 

A mortgage, executed when the Lim. Act of 1871 
was in forte and not haired when the Lim. Aci of 
1877 v/as pa»rd. gets ibe brnefii of the cxiension of 
the period of limitation under the latter Act. A mort- 
gagee can also claim the benefit of S. 31 of the l.im. 
Act of 1908 provided he institutes his suit lor sale 
within two years of the pasting of the Act. The 
word ‘Mortgage* includes documents executed alter 
the pa'sing of the T P Act, and mortgages executed 
prior 10 the passing of the Act haveihe power if sale 
incidental to them. 16 Ind. C«s. 936 (Mad.). 

3. Revival of barred righte. 

I — S 31 and Art. 135— Rerival of barred rights— 
Reg (XVU of 1806)- T. P. Act. 

A mortgage by conditional sale was marie on 
February 25, t8fi6 for a period of six year« providing 
that if after six years, anyihing rrmamed rlue tn ih* 
moitgagers, thev might fake potsesgion of the mortgap<d 
property and lealise the principal and interest that 
the ^ tran^feried 10 lone as any 

principal and interest remained due and that il it v»as 
transferred while the moi.ey due to the mortKaec** was 
not paid, the latter might brine a suit for recovery of 
the principal and iniercsi within 6 >ears and miaht 
also get possession "by completion of sale, »• Nothing 
was paid on foot of principal or interest on the mort- 
eaee. Prcceedings unde- S. 8 of the Reg. XVK of iftri6 
we% not »akcn by the mortgagee. Part of the mortaaeed 
property was uan-ferred bv the mortaaaor in ifl 67 . 
In the year iqto the mortgagee brought a suit for 
forrclosuie. Held, that the suit was barred by limita- 
tion the C4 e of action having accrued in 1867. 
38 All. 97=»4 A.L.J. 1-32 Ind. Cas. 95 

— g j, — Revival of bars^d rigbtn— Limitation 
Acs, 187!'- Limlsatioo Act, 1859- LimltaCfoD Act, 

1877* 

Nothing in the Limiiaiion Act. 1877, cou d 'CNiv' 
rights barred under the Limiiaticn Acts of 1871 cr 
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>859- Nor it there anything in S. 31 of the Limitation 
Act, tgnS, to revive righu harr<d before the Act of 
1877 came into force. 16 O.C. i57=-2o Ind. Cas. 465. 

“■ ' S- 3t“l^*vlval of barred rights — Right to sne 
on mortgage barred under Limitation Act, 1871. 
Limitation Act (XV of 1877), S, 2 and Art. 147. 

A right to iue for the mortgage money under 
“^rlgage dated 1863 and pavable in 1864 which had 
alr^dy been barred under Act of >871 cannot be 
revived by the iniroHuction of S 31 of che new Act of 
1908. 35 All. 167=11 A,L-J. 167=18 Ind. Ca*. 517. 

S- 31— ‘Revival of barred right*— Accrual of 
cause of actioo in 1868— Reg. XVII of 1806. 

S. 31 does not confer on the plaintiff a right of suit 
under the provisions of the Transfer of Property Act 
when no such suit would have been cnteriainable on 
the day the Act came into force. So a foreclosure 
suit in respect of a mortgage deed of i86i» providing 
for payment in 1868 is not protected by S. 31 when 
no proceedings bad been taken under Reg- XVI T of 
1806 before 1880 and the mortgagee's rights have 
been lost before the T. P. Act came into force. 
9 Ind. Cas. 1038 (Oudh). 


4. Scope and operation. 

— ---S. 31— Scope and operation. 

Obiter. — Section 31, Lim. Act, prescribes a special 
period of limitation in certain eases. 47 LVV. 736^ 
AIR. 1938 Mad. 683 = (ig38) M.W.N. 5t3= 177 Ind. 
Cas. 759. 

— 'S*. 31, Yg, ao — Mortgage of 189a— Subsequent 
mortgage In igoa — Renewal of earlier mortgage 
to 1905 — Priority— Elffect of renewal— Scope of 
S. 31— ^Prescribed,* meaning of. 

With reference to the special clast of eases dealt with 
in S. 31 of the Lim. Act, rgnS. that section must be 
interpreted as prescribing a period of limitation even 
for the purposes of the application of Ss. 19 and ao of 
the Lim. Act. The word "prescribe’* in these sections 
must not be understood as only meaning prescribed 
in the Second Schedule to the Lim. Act (before 
amending in 1930}. 

A mortgage was executed on May 94, tSga, in 
favour of the plaintiff. In igoa another mortgage was 
executed in favour of the deicndant. The mortgage 
in favour of the plaintiff was renrwed in 1905 by a 
fresh bond which allowed time for payment by instal* 
mentt up to 1916: 

Held, that the claim under the mortgage of 1892 
wsLS enforceahle or at least must be deemed to have 
been enforceable in 1905 when it was renewed, and 
the plaintiff was accordingly entiilcH to claim priority 
as against ths defendant on that footing, 

A renewed mortgage may operate to keep alive the 
rights under the old mortgage as against intennediate 
traiufcrees on the analogy of parupayment. But the 
starting point for an action for recovery of (he debt 
will be 6xed, not merely as against the mortgagor 
but also as against intermediate mortgagees in 
accordance with the terms of the new contract. 
40 M.L.W. 893 = (i 934 ) M. W. N. i 343=A. I. R. 1935 
Mad, 64=68 M.L.J. ia=^ I^d. 97o«it23 Ind das. 

I (F.B.), 


— 4* Scope and operadon. 1136 

S. 31—^eops and operation— Period of suit— 
Hypothecation bond — Acknowledgment after 13 
years but within a years provided to S.3C— 
Save* lixnltacioD. 

A suit on hypothecation bond was brought long 
aficr the period of 12 years prescribed by Art, 132 
bad expir^. Plaintiff, however, relied upon an ac* 
knowledgtnent of the liability made after the expiry 
of the said period of !2 years but within the period of 
2 years provided by 8.31. 

Held, that S. 31 prc-'cribed a period of limitation 
and (hat the suit was within time. 1930 M.W-N. 

32 M.L.W. 502=A.I.R. 1930 Mad. 991=59 M.L.J- 

88t. 

S« 31 (1)— Scope end operation — Suit f®* 
foreclosure of a mortgage doe on 4*7‘io if within 
time. 

The application of the first clause of Sub-S. (t) of 
S- 31 of the Lim. Act is not restricted to suits already 
barred by limitation when the Act came into force. 
The words in tbe clause operate nor only for the benefit 
of those persons whose claims are barred before the pais* 
ing of the Act but also of those whose claims are barred 
witi'in two years after the passing of the Act. Goose* 
urntly a suit for foreclosure of a mortgage due on 4tb 
uly igto is within time. 7 N. L. R. 165=13 Ind. 
Cas. 799. 

S. 31— Scope and operation— Mortgage snlt— 

LimitatiAO. 

A mortgagee can sue for a sale within two years of 
the passing of the Act, unless I'D years, from the date 
the mortgage become due, would elapse, before the 
expiry of two years. 3 Ind. Cas. 144 (All.). 

5. Withdrawal of salt. 

— — S. 31 (j) and (a) — Withdrawral of snit — Fresh 
suit, if should be brought nuder S. 31 (a)* 

A suit in 1907 for recovery of money on a mortgage 
was wilhflrawn with liberiy to bring fresh suit. Afier 
the passing of the Limitaiion A*-! of 1908 the plff. 
brought the said suit on tbe same mortgage. It was 
contended by the deft, that the plff. should proceed 
under Sub S. {2), S. 31 of the Lim. Act. Held, that the 
plff. was entitled to bring a fresh suit under Sub- 
S. (1), S. 31 of the Lim. Act and was not bound to 
proceed under Sub-S. (9). A person who has withdrawn 
a suit with permission to bring a fresh one should not 
be compelled to resort to the procedure allowed by 
Sub-S. (2). 13 Ind Cas. 323 (Oudh). 

— — S. 3* (i) and (a) — Wlthdra%vaJ of suit— Re**or*» 
tion ol— C. P Code (188a). Ss. 373 and 374— Law « 
to wdtbdrawal of salts before Act iX of 1908. 

S. 31 does not affect Ss. 373 and 374 of theC. F. 
Code, 188a but only deals with withdrawals other than 
those under S- 373 and enacts that a ejairn withdra^ 
on the ground of 12 years lule of limitation may be 
restored. 6 Ind Cas. 700 (AIL). 

6. MtocelUaeoos. 

— S. 3t ( 1 ) — Miecellaneou*— Mortgage— Meai^ 

tog not dependent upon the date of exeentJon. 

The question Y^etfaer an instrument it * mortgaw 
or not under S, 51 (1), Lim. Act, does not depcM 
Upon the date of its execution. (19*4) M-WJ 4 . 50* — 
g7 I4XJ. 58-84 ind Cue. « 4 * 
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— Sch. I — Period prescribed under — When 
lapses. 

The period prescribed by Sch. I of the LimUation 
Act lapses not on the expiry of the definite number 
of years prescribed therein but on the expiry of th^ 
number of years together with the period of time which 
ii excluded from the calculation. 1949 A.L J api- 
A.I.R. 1949 A. 764=1949 A-VV.R. 377 = I-L.R. (1950) 

A. 701. 

Sch. i— Scope. 

The first schedule provides periods of lirr.itatiMi for 
the institution of suits and not for putunR m defences. 
1 P.R. 1916=206 P.W.R. 19'5=32 Cas. 485. 


that which bars the right to sue should generally, und 
apart from other equitable consideration, be preferred. 
93lnd. Cas. 129=7 P. L. T. 431=4 Pat. 448 = 1923 
P.H.C.G. 345= A.I.K. 1925 Pat. 765. 

— Sch. I— Articles— Two articles applicable. 

If there are two Articles in the Schedule to the 
Limitation Act, which may possibly govern a case, 
the one more general and the other more special, 
the more particular specific article should be regarded 
as the one governing the case. 16 C. 25; 96 C. 564; 
21 M. I4t ; 23 B 725 and 26 Bom. 430. Foil. 73 Ind. 
Cas. 17=27 C.W.N. 210=37 C.L.J. io8=A.l.R. 1923 
Cal. 507. 


•Sch. I— Articles — Construction. 


The language of the third column of tlie schedule 
should, in general, if not indeed always, be so inter- 
preted as to carry out the true intention of the legislature, 
that is to say, to date the cause of action from the 
date on which the remedy is avadable to th£ par^. 
117 Ind. Cas. 543 = 56 Cal- 61 = 32 C.W.N. 971 — A.I.R. 
1928 Cal. 646. 


Sch. 1— Articles —Determination of article 

applicabU— Plaint Is the basis. 

The question of the applicability of any particular 
article of the Limitation Act to a particular suit for a 
particular relief must be decided on iJic assumption 
that the version as given in the plaint is correct and 
that the relief sought in the pUini flows from such a 
version. 98 Ind- Cas. 22 = 22 N.L.R. 147 — 9 N.L J. 
198-A.I.R. 1927 Nag. to. 


— —Sch. 1 — Articles — Two articles applicable. 

The particular article must be applied in preference 
to a general article wherever possible. 67 Ind. Cas. 
365=55 P L.R. I922=A.I.R. 1921 Lah. 335. 

■ - Articles — Construction:— See Statute and 
Arte. 178, 179. 

8 C.W.N. 476=31 C. 681 CF.B.). See also: 13 M.L.J. 
412=26 M. 780. 

Art. 2. 

Synopsis. 

1. Act done under statute 

2. Applicability 

3. Compensation for order of demolition 

by Magistrate 


•Sch. I — Articles — Determination of articles 

applicable. 

There is always one article applicable to a case 
and the Court has to find it though more ihari one may 
seem to be applicable and such a construction of the 
various articles has to be ndupted as to confine each 
article to one exclusive category of suns. One princi- 
ple in the working out of this proce.* is the maxim 
Gencralla Speciallbua noo-dewgant. speoalia 
derogant generalibus. 68 Ind. 734 ”'44 Mad. 

95, - 14 M.L.W. 116=1921 M W.N. 465-A.I.R. 1921 
Mad. 27a«“4> M.Lj.i63. 

gcb. I— Articlea— Two article# applicable. 

The more general article must be governed by that 
which is more specific. 96 Ind. Cas. 52^—5 Pat. 75'^” 
8 P.L.T. 124-1926 P.H.C.C. 225=A.I.R. 1928 

Pat. 401. 


4. Damage by bursting of fittings 

5. Damage by canal 

8. Damage by closing of road 

7. Damage by drain 

8. Interpretation 

9. Municipal council— Breach of contract 

10. Object 

11. Receiver in insolvency taking possession 

12. Refund of octroi duty 

13. Starting point 

14. Suit for compensation for illegal arrest 

15. Suit for damages for wrongful restraint 

16. Unauthorised sale in execution. 


Sch. I— Articlea— Two ardclea applicable. 

Where the relief claimed is covered by two articles 
of the schedule, one being of general import and the 
other of special import, applying to the particular 
facU of any ease, the latter shall govern. 93 Ind. Caj. 
129-7 P L.T. 43* -4 448- *925 P.H.C.C. 345- 

A.l.R. 1925 765. 

—Sch. I— Article*— Two artlcte* applicable. 

In giving effbet to a tutute of Umiutioo if two 
artides limiting the period for bringing the suit are 
wide enough to include the same cause of acoon, and 
neither of them can be said to apply more roedScal l y 
than the other that which keeps alive rather than 


I. Act dooe under atalate. 

Arte, a 36— Act done under atatute In Im. 

proper manner ool of malice and carclesaneaB. 

The intention of Art. 2 of the Lim. Act is to meet 
those cases where a public official or a public authority 
or a private peison does an act, injurious or potsibiy 
injurious to another under powers conferred or boneitly 
believed to be conferred by some Act of the legislature. 
Art. 3 does not apply to a case where the damages 
arise not from the doing of the Act or from the failure 
to do it* but from doing it in an improper manner 
out of malice and carelessness. Such a case would be 
governed by Aft. 36. 16 O.C. 3i»=3t I»d. Cas. 4#6, 





IrflNOTATION AG7— Art* 3» — St Applicability 


Art. a-— Act done under statute— Compensa- 
tion for. 

Art. a provides protection to person! doing acU in 
pursuance of some enactment in force and the limita- 
lion which it prescribe^ applies to all cases when the 
dcfeodani intended to act under powers given by the 
enactment. It is not necessary that delendant must 
at the time of doing the act openly assert or inform 
the other parlies that he is acting in pursuance of a 
particular enactment It is enough if he shows Uiat in 
doing the act he was at the time under the honest belief 
that his act was authorised by a statute. Art. 2 applies 
where compensation is claimed for damige resulting 
from the consequences of the act of a public body done 
in pursuance of statutory pov%ers. The fact that 
damage resulted to plaintiff’s estate fiom the doing of 
such an act after the lapse of some months, does not 
affect the applicability of the article. 72 P.R. igoqs 
112 P.W.R. igogasioS P.L.R. igo9=2 Ind. Cas. 8ig. 

a. Applicability. 

- .11 I Art. a—AppUcabillty — Act done In pargonnee 
of agreement. 

Art. 2 of the I.ioiitation Act d'^es not contemplate an 
act done in pursuance of an agreement; it relates to 
an act done in pur»uance of any enactment. 230 Ind. 
Cas. 3ii = A.i.R. 1947 Sind 69. 

Arts, a and 36 ^Applicability— Salt for com* 
pensatlon. 

A suit for compensation for damages said to have 
been caused by the failure of a local body to maintain 
its water system in proper order is governed by 
Art. 36 and not by Art. 2. 

(Applicability of Arts, a and 36 discussed). 47 P L.R. 
2oaa»A.I.R. igfs Lab. 324=I.L.R. (<945) L*h. 523 
(F.B.). 

—Art. 3— Applicability. 

VVhere the act was performed under the powers con- 
ferred by the statute and the cause of action alleged 
against the Secretary of Stale is a failure to allot the 
statutory compensation. Art. 2 has no application. 
A.I.R. 1939 Lab. 583. 

■ Arta. a and 3 — Applicability— 'Act done In 
parsaance of powers under Cattle Treapaes Act, 

A suit was brought against the Secretary of District 
Board and the District Magistrate of the place as ez 
officio Chairman by a pound*keeper for compensation. 
The grounds alleged were that the defendants released 
certain cattle, without making any payment to him on 
account of the ferding charges which he was entitled to 
receive under the rules made by the District Board, 
their act being itlrgal; 

Held, that any proceedings that were taken by the 
Secretary, District ^ard, were taken under the little 
Trespass Act and even if he had forwarded any papers 
for disposal to the Deputy Commissioner, he had done it 
under the provisions of the Cattle Trespau Act. In 
whatever position (he Deputy Commissioner may have 
exercised bii functions, he bad done it by virtue of the 
powers vested in him under the Cattle Trespass Act. 
If any functions of the District Magistrate have been 
transferred to the District Board by any notifi^atioa 
of the Local Govt., he, as Chairman of the District 
Board, could exercise those powers on behalf of the 
District Board and if those ftinctions have not been 
so transferred, he could, by virtue of being Districl 
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Magistrate take such action as was pcrroissiblc under 
the Act. 

Held, also that the Article applicable was Art 2 
and not 36. 

Held, further that under S. 21, Cattle Trespass Act, 
the District Magistrate is enjoined to summon the 
person complained against and make an inquiry into 
(he case; but the non-compliance with the provisions 
of ihis section did not affect the merits of this case. 
If the non-compliance with the provisions of S. 2i 
bad the effect of making the order of the District 
Magistrate illegal, an> suit for compensation on that 
account would clearly be governed by Art. 2. A.I.R. 
1937 Lah. 748=39 P b,R. 915=169 lad. Cat. 922. 

— Art. a — Applicability. 

It u not necessary that at the time of the doing 
of the act complained of, the doer of the act should 
expressly or publicly allege that be was doing the 
act Under a certain statute and where a person honestly 
believes that he is acting under some enactment, he 
it protected and his case is covered by Art 2. A.I.R. 
1937 Lah. 746=39 P.L.R* 915=169 Ind. Cas. 922. 

— -'■Art. a— Applicability. 

An. 2 is the proper Article to apply when a public 
officer is acting bona fide in pursuance of bis autho- 
rity and a suit is inktituted for damages. But Art. 2 
will not protect a public officer who has acted mala 
fide un^^er colour of bit office. 

Where Police Officers exceeded (heir lawful autho- 
rity and caused hurt when they were acting bona 
fide in exercise of what they understood to be their 
duty under S. 144, Criminal P.C.; 

Held, that if (he act complained of was believed to 
be actually authorised by law, then no question of 
limitation would arise, as in that case the aoion itself 
would not be maintainable. It is when a public officer 
acted bona fide in the exercise of bit lawlul authority 
but heedlessly exceeded b<s authority, that a suit would 
lie and the limitation prescribed by Art. 2 would 
apply. A*LR. 1936 Cal. 653=166 Ind. Cas. 529. 

■ ' Art. a— Applicability. 

If the act complained of is within the terms of the 
statute, no protection it needed, for the plaintiff bat 
suffered no legal wrong; the protection is needed 
when an actionable wiong has been committed and to 
secure the protection theiemust be, in the first place 
a bona fide, belief by the offi'-ial that the act 
complained of was justified by the statute, secondly, 
the act must have been performed under colour of a 
statutory duty, and thirdly the act must be in itself a 
tort in Order to give rise to the cause of action. It is 
against such actions for tort that the statute gives 
ptotection. The article has no application to suits to 
recover statutory compensation independently of any 
question of tort. A.I.R. 1936 Pat. 513=17 P L-T. 279 
= 15 Pal 5 <o=a B.R. 776=164 Ind. Cas. 860. 

—Art. a — Applicability. 

W^ere a suit is instituted more than ninety days 
from the date on which the plaintiff paid the money 
under protest but it is conceded that S. 81, Punjab 
Municipal Act, under which the Notified Area Com- 
mittee purported to act in realising the amount from 
the plaintiff, did not authorise it to do so, Art. 2, 
cannot apply and the suit must be held not barred. 
A.I.R. i935=Lah. 47=152 Ind. Cas. 66o« 
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Art. *— AppUcabUity. 


Art. a h«B no apolication to a imt for damage* for 
conversion by a Railway Company. A.I.R. I934 ^at. 
507=16 P.L.T. 6»-i B.R.5=‘3Pat.75a=>5» Ind. 
Ca*. 995. 

•Art. a— Applicability. 


Where a defendant ha» done an act or omitted to do 
an act, knowing that he had no ground whatsoever 
for 80 acting or omitting to do an act, he does not 
come within the pu.view of Art. a. It -s only defen- 
dams who have acted honestly, although they might 
have exceeded the actual power cunferrtd 
by an enactment who would be protected. Ofcoor»e, 
where it ii established that the act done «« *n 
accordance with an enactment, there would be an 
obvious protection. But even where the power was 
exceeded there would be protection m cases of good 
faith and boaa tide belief. 

Thus where a suit is filed for damage on 
that the defendant, a Police Constable, 
shed a grudge against the plami.ff, * .'7* 

report at the Police Siation staling that the plaintiff 

w« leading a riotous mob, if the ,h2 

satisfy the Court that at the time when he made the 
report, he acted honestly on some informanon 
he*^ would be protected, even though the report might 
turn out to be absolutely false but not so to ihe 
knowledge of the defindant. (ipSl) A b J 459- '935 
A.W.R. 547 = A.I R. »935 AU. 538=57 All. 935*‘35 
Ind. Cas. 131 (F.B.). 


4. Damage by bursting of fictinge. 

Arts. 3 and 36— Damage by burstings of 

fittings. 

A case of damage to house* by bursting of municipal 
fittings by its negligence is governed by Art. 36 and not 
Art. 2, Lira. Act. I2i Ind. Cas. 500=A.I.R, 1929 
Lah, 730, 


5. Damage by canal. 

"■‘—Art. 3— Damage by canal. 

Where the canal authorities cut the bank of a canal 
to avoid accident to the adjoining railway and not to 
the canal and plaintiff's adjacent mills were 
damaged: 

Held, that Art. 2 was not applicable as the act alleged 
was not done in pursuance of any enactment. 103 
Ind.Cai. 1=10 Tab M.W.N. 334=4 O.W.N. 

47t =31 C.W.N. 833“ 26 M.L W. 134=18 P.L.R. 453= 
39 M.L.T. 343= A.LR. 1927 P.G. 7a (P.C.) 

— — Art. 3 — Damage by canal. 

In the Raya branch canal, a large amount of water 
collected at more than one point and the Canal Officer 
cut the channel in various places to allow this surplus 
water to escape into the lower lands on the west of the 
d’ktributory. In spite of this action the flood water wa* 
held up and diverted frum its natural rourse and 
eventually reached the property of the plaintiff and 
injured it: 


-Art. a-AppUcabUIty— Good faith, neccsilty 
of. 

Art. 2 requires that before «,» J*" 

invoked, there should be good fauh. 
defendant in a suit for comperaafon pleads bar of 
fimUa^n under Art. 3 . there mint be an mqu^ « 
regards good faith before a decision can be come to 

as* to whether Art. 2 does apply. 'i". * ^'e '^s 
the defendant fails to prove good 
eniided to the protection of Art. 2. The case ii cv^ 
Jironflerif U that the deferidant knowmply 

acted contrary to the f a t"r Tg'^J 

of which he seeks to ‘"‘‘e ‘ 

Sind 281 = 32 Sind L.R. 106 = 172 lod. Ca»* 622. 


AppUcabllUy. 

Art. 2 will govern a case only when the defendant did 
an act in ih. honest belief that he was em[»wered to 
do the act by some enactment, but tf be acis ko..wmg 
f£il be has no power under any enactment so to act a 
luit for compens^ion for the wrongful act will 

Art. 33. 89 Ind. C«. 861-4 *39=3 

368-A.l.R. >925 3'^’ 


5. GompeMUtlon for order of demoUdoa by 

Magi******' 

An a— CempeBaatJoB for as order of demo- 
lltloB by a MagUirato a* ibo Inaiaac* of a 
MaBldpallt) > 

A suit for damage* caused by an order for denwUUoo 
fo cerfin but* PMS^I by * Magutrate un<l g S ^4 4 
& P. C. at the initance of a Municipabty is governed 

by Art 9- |8 Ind. Ca*. 84 (GaL), 


Held, that the action taken in dealing wiih the flood 
is cuverrd by $.15 of North India Canal and Drainage 
Act - that Art 2 of the Limitation Act applied and that 
the termiooe a quo in calculating limitation is the date 
of the damage and not the date of the construcuon of 
the work uhich caused the damage. 79 Ind. Ca*. 208 
=4 Lah. 428=A.I.R. 1924 Lab- '89- 

Art. 2— Damage by canal. 

Where the construrtion of the Raya Branch Tail 
distributory of the upper Chenab canal caused the flood 
water to go to the plaintiff’s properly in the high floods 
of >917, and thereby caused them serious damage; 

Held that action of the Canal Officers in con- 
structing this channel came under S fiofActVUlof 
18-72 and wheiher that action was wise or unwise, any 
•nit for damag(-8 consequent thereon must be brought 
within Qo days of the date of damage. 79 Ind. Ca*. 185 
=4 Lah. 432 = A.I.R. 192* Lab. 192. 


6, Damage by closing of road. 

•Art. 3— Damage by closing of road. 

A suit for damage! against a municipality for an 
alleg.d omiuionto complete repairs quickly a« d the 
doJngofthe road at both ends by its servant out of 
malici would fall within Art. 2 as amended by b. 326, 
U. P. Municipalities Act. 95 Ind. (^. 1030=48 AU. 
5^=24 A.L.J. 682-A.I.R. 1926 All. 538. 


Art. 


IHiMce by drain 
'Dainaf* bf drain. 


lere the plainilff sued to recover dam^es from a 
Committee on the ground that it bad been 
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in tb? repairing of a drain outside fait houte 
all-! had tbcr' !»y caus'd tin- fall ol a wall ar»d of ilje roof: 

Held, that the suit was gnvrriicd 1 -v Art. 2 and 
Art. 31 of the I. imitation Act liad no apfijication. 122 
Ind. Cas. 1 1 1 31 Punj. L.R. 159= 12 L L }. 31. 

8. Interpretatioa. 

' Art, 2— InterpreCatloii~“ Alleged to be”. 

The word ‘’alleped” in Art. 2, Lim. Act cannot be 
taken to mean that a mere allegation by a 
party invoking its assistance or pleading that he 
had acted or omitted to act in pur«'j.ince of an 
enactment would attract its providon*. But when the 
act is found to have been done or purjwited to have 
been done in pursuance of an enactment, Ait. 2 must 
be held to apply. It is not correct to say d»at the alle- 
gation by the defen<lants that (bey were acting in pursu- 
ance of an enactment must be taken to have been made 
by them when they were acting so as to attract Art. 2. 
A.I.R. 10+2 Mad. 529 = 44 Cr.L J. 45 = 11942) 2 M.L.J. 
14=1942 M.VV.N. 602 = 1. L-R- (*942) Mad. 696=203 
Ind. Caj. 45. 

—Art. 2— 'Interpretation — ‘In pursuance of an 
enactment’ — Meaning of. 

The words ‘in pursuance of an enactment' in Art. 2, 
must be interpreted as meaning acting in conformity 
with an enactment and not merely pretending to act or 
acting under Colour of such an enactmen*. Where a 
person honestly bclie'/rs that he is acting under some 
enactment, he is protected. But where a person merely 
pretends that he was so acting and knows 'bat he 
should not act under that enactment, he cannot be 
said to be acting in pursuance of any such CDactment. 
No doubt under S. 44, Cr.P.C., it is the duly of every 
person to make a report to the Police of the Commission 
of certain specified offbnees, but there is no such duly 
cast upon a citizen, much less on a Police Offircr, to 
make such a report when no facts ex'st. He would 
certainly not be acting in pursuance of S. 144, Cr. P. C., 
if he concocts a purely false story and tlicn makes a 
report of surh a false story knowing it to be false. 

(1935) A.L.j. 459=A.I.R. 1935 All. 538=57 All. 935= 
«935 A.W.R. 547=155 Ind. Gas. 131 (F.B.). 

9. Municipal Coancil^~Breacb of Contract. 

- .—Art. 2— Municlp^ Cooncil— Damages—Breach 
of contract. 

Quaere.— If Art. 2 of the Ltm. Act is applicable to a 
suit for damages against a Municipal Council for breach 
of contract to remove rubbish. 28 M.C.J. < 47 ™(* 9 i 5 ) 
M.W.N. 143=28 Ind.Cas. 45. 

10. Object. 

— -Art. a— Object. 

The object of Art. 2 is the protection of public officials 
who, while bona fide purporting to act in the exercise 
of a statutory power, have exceeded that piower and 
have committed a tortious act; it resembles in this 
respect the English Public Authorities Protection Act. 
A.I.R. 1936 Pat. 513=17 P.L.T. 279=15 Pat. 510— 
a B.R. 776= 164 Ind. Cas. 860, 

11. Receiver In insolvency taking poeeesslon. 

4 « 

A rt. ^—Rete l ye r In inetdrency taking dogae* 

•lo% ' ■ ■ 


The action of the Receiver in inrolvency in taking 
possession of property knowing fully well that it is not 
in poKbCtsion of the insolvent and that it is not included 
in the schedule, is contrary to law and not in good 
faith and he will not be entitled to protection under 
Art. 2. He cannot even lake protecion under S. l, 
Judici.il Ofiicers' Protection Act. A.I.R. 1937 Sind 281 
=32 Sind L.R. 106=172 Ind. Cat. 622. 

12. Refund of octroi doty. 

Arts. 2 and 120 — Refund of octroi duty. 

A suit for the refund of monev legally collected by a 
Munieipality but wrongfully refused to be refunded b 
governed by Ait. 120 and not by Art. 2. 36 All. 555 “ 
12 A.L.J. 952=25 Ind. Cas. 943. 

Arts. 2 and 62 — Refund of octroi dnty. 

A claim for the refund of a specific sum which was 
illegally realbed by a Municipality is in the nature of 
the suit for money had and received and is governed by 
Art. 62 and nut by Art. 2. 32 All. 49t»7 A.L.J. 496 

= 6 Ind. Cas. 401. 

■3. Starting point. 

— Art. 2~Starting point of limitation. 

The limitation for suit for compensation for 
wrongful restraint starts under Art. 2 from the date 
when wrongful restraint takes place and not when 
injury {illness to plaintiff) results there from. If the 
act complained of had not given rite to a cause of 
action until tome special damage had resulted there 
from, S. 24, Lim. Act, might have been ot help to 
the plainti^t but since the wrongful restraint com- 
plained of and found to have been committed was a 
tort and actionable per se, it could have given rise (o 
a cause of action immediately. S. 24 of the Act, there- 
fore, could not help the plaintiffs. A.I.R. 1942 Mad. 
. 5'<9 = {' 94 «) 2 M. L.J. 14-44 Cf. L.J. 43=1942 
M.W.N. 6 o 2=I.L-R. ( 1942) Mad. 696=203 Ind.Cas. 

45. 

14. Suit for compensatioti for Illegal arrest. 

Art. 2 — Sait for compensation for Illegal 

arrest. 

Per Akram, T. — The claim for compensation for 
illegal arrest fell within the scope of Art. 2 which 
applies to cases of compensation for doing or for 
omitting to do an act pursuant to an enactment, 
i. where the defendant acts under colour of statute. 

77 C.L. J. 93—A.I.R. 1944 Cal. 4=212 Ind. Cas. 42** 

— Art. a— Salt for damages for malirfon* 
arrest. 

A suit for damages for malicious arrest, whm 
the defendant acted wi'bin his statutory authority 
maliciously falb under Art. 2. (t 93 i) A.L.J. 858= 
A.I.R. 1932 AIL 16=135 Ind. Cas. 558. 

Sait for damages for wrongful restraint. 

Art. a — Salt for dasnages for wrongfnl 

restraint. 

The plaintiff instituted an action for damages against 
certain Police Officers for wrongfiil confinement and 
wrongful restraint. It vras found tb»t the plainti^ 
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wat wongfuUy restrained but there wai no wronglul 
conhnement and that the defendants had 
under S. 54, Grluiinal P. C. and S. si» Mad. District 
Police Act; 

Held, that the suit was governed by Art. 2 and 
not by Arts. 3(3, iq or lao, Lim. Act. 44 Cr.L.J. 
45=A.I.R. 1942 Mad. 539=(>942) 2M.L.J. 14“ 

19A2 M.W.N. 6o2=:I.L.R. (» 942) Mad. 696-=203 
In^ Gas. 45. 

16. Unauthorised sale Id execution. 

——Art. 3 — Unaotborised sale in execution. 

Plaintiff’s properly was advertised for sale. He 
tendered the decretal amount to the ofiBcer of the 
Court empowered to receive the money in order to 
stop the sale. The OEBcer however in spite of the 
deposit, got the property sold. Plaintiff brought a 
suit against the officer for damagc.s. Held, that the 
bad* of the suit bemg that the deft, had refused to 
accept the money which he was bound to accept 
under C. P. Code, the suit was governed by Art. a. 

41 All. atg=i6A.L.J. 1017=48 Ind. Gas. 815. 

Art. 3 — Sp. Rel. Act, S- 9. 

pof a suit under S. g, Sp. Rel. Act all that has to 
be determined is wheilter the plaintiff was dis- 
poskctsed and whether bis suit was brought within 
six raonihi from the date of dispossession, i. e, regard 
should be bad to the terms of the S. 9, Sp. Kel. 
Act and Lim. Act, Art. 3. 13 Ind. Gas. 541, (Cal.) 

——Art. 3 — Suit by non-occupancy ryot, for 
recovery of possession. 

By F. B. (Prlnsep, J. dissentiente).— That 
the remedy in S.gof the Specific Relief Act is not 
the only remedy which the legislature has provided 
for a non-occupancy raiyat who has bccu dispossessed 
otherwise than in due course of law. 7 C.W.N. 218 
overruled. The period of limitation applicable to the 
case of a non-occupancy ryot who has been dis» 
possessed from his bolding otherwise than in cxecu- 
Uon of a decree is either 6 or 12 year as provided in 
Art. 120 or Art. 142 of the LuDiutioo Act. 8 C.W.N. 
446; 31 G. 647,(F]B.) 

Art. 3 — Salt by non>occnpancy ryot for 

possosslon. 

The limitation applicable to a suit to recover 
pooession by noOM>ccupancy ryot who has been dU* 
possessed from bis bolding by his land-lord otherwise 
than in due course of law it 6 months from the 
date of dispossession. 7 C.W.N. 2t8. 

[Overruled In 6 C.W.N. 448= 31 CaL 647 (FJI.;] 

."Art. 3— Suit by Government. 

A suit by the Secretary of Sute for India, wfaeiher 
It be under S. o of the Specific Relief Act or other- 
wise U governed by Art. 149 and not An. 3 of the 
LimiiatiM Act. 87 Ind. Gas. tooa=A.ljL icmk 
S ind #75. ^ 

Art. 3— (As amended In issl)— ApplleabUlty. 

Where before January 15, 1938, a sununary suit 
instituted more than one year after the of 

the cause of actUm is barred under Art. 5, w it 
originally stood. The suit b not rerived ^ the 
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amendmimt of January 15, 1938, which prescribes a 
period of three years. A-I.R. 1939 Bom. 342=41 
Bom. L.R. 518=185 Ind. Gas. 149. 

Art. 5 — Applicability. 

A suit on a negotiable instrument provided for 
under O. 37. falls under the category of suits of the 
nature referred to in S. 128 (2) (I ), and Art. 5 of the 
Limitation Act ol 1908 applies to such suits 98 
Ind. Gas. 78=21 S.L R. 257= A.l.R. 1927 Sind 90. 

— — Art. 5 — Applicability. 

Suit under O. 37 are not governed by Art. 5 of the 
present Limitation Act- 88 Ind. Gas, 400=41 C.L. I 

368=29 C.W.N. 589=52 Cal. 954=A.I.R. igas 
Cal. 781. ^ 

• 

Arts. 6, 7 and 8— Applicability and ocope— 

Minor — Alienation by de facto guardian of minor’s 
property as own property — Suit by minor for 

possession after majority— Limltatlon^Lunita- 
Uon Act, Arts. 142 and 144. 

The plaintiff in a suit for ejectment must prove a 
subsikting title in him, i, o., title within 12 years of 
the suit, before he can succeed in the suit; limiiat'on 
docs not ccatc to run bccauic the rightful owner ol 
the property happens to tc a minor when limitation 
btaris. In the case of an alitnatioa by a de facto 
guardian of a minor, purporting to transfer the pro- 
perty m his or her Own right and not as guardian 
of tbc minor, the later can sue for recovery of the 
properly within 12 years of the alienation or within 
three years after the attainment of majority which- 
ever u later. Art. 142 and not Art. 144 applies to 
the suit, and in the abj^ence of proof of subsisting 

title, within >2 years before suit the suit must fail on 
the ground of limitation. 6 P.L.J. 478, foil. A IJL 
1950 Fat. 191. 

Arts. 6, 61, 115. 

Forfeiture under a statute — See Madras Local 
Boards Act. 17 M.L.J. 537=31 Mad. 54. 

—Art. 7. 

Synopsis. 

I. Applicability 

Z. Bisardar 

3. Cook 

4. Domestic servant 

5. Goldsmith 

6. Household servant. 

7. Mechanical Engineer 

8. Motor-car driver 

9. Principal and surety 
10. Salesman 

II. Sbabna 

12. Wet nurse 

13. Weighmxn 

14. Village barber 

15. Village carptater. 
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I. Applicability. 

Arts. 7, 102 — Applicability. 

Arts. 7 and Art. 102 deal with dilFcrent classes of 
wagc.«-amers. The tormcr deals with a low'cr class of 
wagc.carn<:r than that dealt with by Art. loj. 41M L.W- 
4o = {i93;)l MAV.N. 120 — A-I.R. 1935 Mad. i28a'-60 
M.L.J. 13'.^= 155 Ind. Gas. 591. 

— — Arts. 7 and 102 — Applicability— Sait for 
remaneration by person engaged to soperviso 
work— “Labourta'*’ — Meaning of. 

A pcrton wlio is engaged to supervise a work is not 
a household servant, artisan or labourer within the 
meaning of Art. 7 of the Litmtation Act, A labourer 
is one who dues work with his Own hand. A person 
who is a contractor or sub-coniracior and who engages 
to get woik done but does not engage in any woik 
himself is not a workman or labourer. Art. 7 of the 
Limitation Act is not, therefore, appli^blc (o a suit 
by such a person for his remuneration. The only 
other article which can apply i» Art 102 which provides 
3 years limitation lor a suit for wages not expressly 
provided for by the schedule and time begins to run 
from the date when the wages accrue due. 7 M. 100 
and 10 B. g6, rel. on. I.L.R. ('949) Nag. 578=A.I.R. 
1949 Nag. 329=>949 N.L.J. 200. 

2. BUardar. 

■ ■Art. 7 — Blsatdar. 

Blaardar means a watchman who is paid by a 
share of crop which he watches. He is an outdoor 
servant and >1 certainly not an artisan, nor a labourer, 
A suit by him for his wages therefore will not fall 
within Art. 7 but will fall under Art. 102. 79 Ind. 
Cas. 576CS29O. C. 327«»io O.L.J. 345'“A.I.Ri. 1924 
Oudb iSg. 

3. Cook. 

Art. 7 — Cook. 

A cook though he is an expert in his art is none the 
less a domestic servant, and a suit by him for wages 
due is governed by Art. 7 Lion* Act* 28 Ind. 

Gas. 956 (Mad.) | 

4. Domestic servant. 

—A rt, 7— Domestic servant. 

The suit for wages at a domestic servant must be 
brought within one year after the same became due 
but where the master instead of paying the _ salary to 
the servant then and there, gives credit in hU account 
book and treats the servant as his creditor. Art. 7 does 
not apply. 106 lod. Cas. 229=39 M.L*T. 4t5=97 
M.L-W. 30—A.I.R. 1928 Mad. 27. 


5. Goldamltb. 

— .^Art. 7— Goldsmith. 

Art 7 applies to a case when a household servant, 
artisan or labourer is hired on wages per day, per 
week or per month and it does not apply to the 
remeneratioD of a skilled workman like a goldsnuih. 
A.I.R. Nag. a06=I.L.R. (1938) Nag. 592=177 
Ind. Cas. 345. 


6. Household servant. 

An. 7— “Household servant"— Meaning of. 

The term ‘household servant’ as used in Art. 7, must 
be read ejusdem generis with <he words ‘artisan or 
labourer* which follow it, and it cannot apply to a 
person ciDplovcd to collect rents of houses and as male 
companion for a journey abroad. A.I.R. 1938 Oudh 
393= to O.W.N. 1311=8 Luck. 119=147 
227 (2). 

— —Art. 7— Household servant — Hotel cook. 

A hotel cannot be said to be a ‘household’ within the 
meaning of Art, 7, although it may be a household in 
the sense that ii may board and lodge people but the 
essential feature of a household, i.e., a family is want- 
ing. The emphasis has to be placed on the term house* 
hold in the article and not on the nature of the service 
rendered by the servant. Consequently, a suit foi 
arrears of salary by a person employed as a cook in a 
hotel is governed by Art. 102 and not Art. 7. 45 
M.L.W. 205 =(i 937) ' M.LJ. 339=(«937) M.W.N. 
337 ^i)=A.I.R. 1937 Mad. 340— 171 Ind. Cas. 72. 

—Aft. 7— Household servant —Motor driver pro- 
vided with board aod lodging by employer. 

A motor driver and especially one who is provided 
with board and lodging by the employer, would come 
within the degnition of a domestic servant and the 
expression “household <crvant" in India is not used io 
a different sense to the expression “domestic servant" 
in England, as he could be called upon at any time 
during the day or the night to drive the Motor car for 
the employer, the members of his family or his guesU 
according to their reasonable r^uirmenli, and at tucb, 
he would come w>thm the definition of ft houjehold 
servants Consequently, a suit by such ft person for 
wages is governed by Art. 7, and not by Art. lO* 
which is a residuary article and appltca only 
Art. 7 docs not apply. A.I.R. 1936 L*b. 661 (602) = 
38 P.L-R. 296=160 Ind. Cas. 104a. 


7. Mechanical engineer. 

—Art, 7— Mechanical Engineer — ‘Ardaaii.’ 

A tuit by a Mechanical Engineer, who was in charge 
of an engine which worked the deft.’s mill, *^*®*V*,^ 
the amount of his wage* would be governed by Art 
102 and not by Art. 7 of the Lini; Act, The 
'artisan’ in Art. 7 means a mechanic or a workman 
who has acquired some manual skill and does not mean 
persons undertaking higher cl^^ of work in^lving^es* 
ponsibility and intellectual training. 12 S.L.R* 

Ind. Cas. 37. 


8. Motor.cor driver. 

Art, 7— Motor-car driver. 

A bus or motor-car driver is an artisan withm tb' 
meaning of Art. 7 and a suit for wages by _“m * 
governed by Art. 7. A.I.R. 1936 Cal. 808=167 IM* 
Cas. 294. 

Art. 7 — Motor-car driver. 

Tbe tvord ‘artisan’ does not merely mean a 
craftsman, that is to lay, one who makes certam *bing 
as part of his trade or calling. That is certainly 
the impltcatloD of the word “artisan” but not all it* 
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itnplicatiom. A motor driver U an artisan and when 
he takes up service as a motor driver, be must be 
deemed to have been employed as an artisan. A.I.R. 
1936 Lab. 661=38 P.L.R. 296=160 Ind. Cas. 1042. 


Art. 7— Motor-car driver. 

Ai a motor-car driver must possess some skill in manU 
pulaiing the difrer«nt parts of the mechanism of the car, 
he should be included in the category of an artisan. 
There is also no rcaron why he should be treated 
differently from a household servant or labourer and 
given the benefit of a lonecr period under /\rt. 102. 
104 Ind. Cai. 520=5 Rang. 477=A.I.R. 1927 Rang, 

279- 


9. Principal and surety. 

Art. 7— Principal debtor and surety. 

Plaintiff sued the defendants for wages due to him for 
work done in 1918 as field labourer to defendant No. i. 
In igig plaintiff, made a demand for wages and defen- 
riant No. 2 stood surety promising to pay, the amount 
due in igtg. The trial Court held that the suit was 
time-barred against both. On appeal it wa** held that 
the suit was not tirac-barred and the claim was 
decreed : 

Held» in revision that the claim as against the 
principal debtor was time-barred under Art. 7 of the 
Lim, Act. 64 Ind. Cas. 361=10 L.B.R. 33a. 


10> Salesman- 
Art. 7 — Salesman. 

A suit for wages by a person employed as a 
salesman to assist the employer in the sale of 
commodities, docs not come within the ambit of 
Art. 7. Such a suit is governed by Art. 102. A.I-R. 
1935 Kang. 235= 157 Ind- Cas. 732. 


11. Shahna. 

•Art. 7— Shahna. 

A ahahna who is merely employed to watch 
crops and to see that they are not taken away, can- 
not be described as a labourer. Consequently, 
& shalma m suing for his wages comes under Art. 

102. A.I.R. 1935 All. 102=(1935) A.L.J. 78= 
4 A-W.R. 1253 = 152 Ind. Cas. 932. 


12. Wet nurse. 

Art. 7— Wet nurse. 

A suit by a wet nurse to recover her wages is 
not governed by Art. 7 but is governed by Art. 102. 
10 A.LsJ. 395 = 17 Ind. Cas. 658. 


weighed and his work, therefore, cannot be treated 
as purely manual labour so as to make Art. 7 of 
the Act applicable. He may be regarded in fact a 
shop-keeper’s assistant, and Art. 102 applies to a 
suit by him to recover his dues from his master. 
90 Ind. Cas. 120=48 All. 164=23 A.L.J. 1059=6 
L.R.A. Civ. 596=A.I.R. 1926 All. 172. 


14. Village barber. 


•Art, 7— Village barbers. 


Art. 7 is confined to suits for the wages of a 
house.iold servant, artisan or labourer. Village 
barbers are not household servants. They are not 
labourers m the sense in which the term ‘labourer’ 
IS used in that article. It is used there with refer- 
ence to a man who does work chiefly requiring ho. 
dily strength. They are not also artisans, though 
the modern hair-drcsser who works on the heads 
of fashionable ladies, maybe considered an artio 
A.I.R. 1941 Nag. 132=1941 N.L.J. 102=194 ind 


15* Village carpenter. 


Art. 7~Village carpenters. 


The word ‘artisan* comprises in its categorv » 
a village carpenter. Consequently, a suit for wagM 
by him will be governed by Art. 7 and not bv Ar* 
102 or 56. A.I.R. 1934 Nag. 260=152 Ind.Cas. 885‘. 


Art. 8 -Food or drink— Test. 

Consumable commodities sold in a restaurant 
come under Art. 8, but it cannot be held that be- 
cause the proprietor of a store has a restaurant de- 
partment, therefore, all articles of food which be 
may have sold in a different department lose their 
character of “goods” and with it the benefit of 
Art. 52, merely because the man who sells them as 
a shop-keeper happens to be the proprietor of a res- 
taurant. The governing factor is not the question 
whether the articles were consumed on the permi- 
sci, or whether they were carried away for con- 
sumption elsewhere. Food and drink, the price of 
which woul'l come under Art. 8, must be meals or 
articles of food which or cither consumed on the 
premises or are sent out or taken away by the 
customer which are intended for, or capable of, 
immediate consumption in the state in which they 
are sent out, that is to say, without cooking. If 
from the restaurant is sent out, for instance, a case 
of beer, that would scarcely be drink in that sense 
of the word. It would be goods and the same appli- 
es to articles in tins which do not require immedi- 
ate consumption. A.I.R. 1940 Kang. 17= 1939 Rang. 
L.R* 626=186 ind. Cas. 582. 


13. Weighman. 

—Art. 7— Weighman in shop. 

A weighman employed to work at a shop is not 
a household serrant nor is he an artisaa. He can- 
not be treated as a mere labourer employed to do 
taskwork, that Is, to hold the scales and weigh 
goods in a shop for a monthly salary. He can T>c 
a^ed to do other work ot (he shop when free. He 
has to count and add up, and may have also per- 
haps IP calculate the price on the total Quantity 


-Art. 10. 

Synopsis. 
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2. Applicability 
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b. Full title not passing 
9. Lease 

1C. Mortgage by conditional sale 
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14. Permanent alienation 

15. Physical possession 
15. Pre-emption 

17. Pre-einptor if can treat sale as nullity 
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19. Punjab pre*einptioi> Act 

20. Rectification of description 

21. Rival pre-oniptors 

22. Sale 

23. Sale deed— Limitation when begins 

24. Several registration offices 

25. Suit under Oudh Laws Act 

26. Suit for pre-emption 

27. Suit for share in village sliamilat 

28. Symbolical and physical possession 

29. Transferee from vendee 

30. Uodivided share 

31. Vendee already in possession 

32. When instrument of sale is registered 

33. Miscellaneous. 


Arts. 10 and 95 and S. 18— Applicability- 

Suit for pre emption — C. P. Tenancy Act, 
S. I2-A (15). 

A suit brought under S. 12-A (IS), C. P. 
Tenancy Act. is a suit for pre-emption, although 
the civil Court can enforce the right of purchase 
under tliat provision only if the consideration 
for the transaction is fraudulently stated. Prima 
facie a suit to enforce the right of pre-emption 
is governed by Art. 10 of the Limitation Act 
except where the property is not capable of 
being taken possession of or there is no regis- 
tered instrument evidencing the transaction which 
gives rise to the riglit of pre-emption.^ If the 
properly is capable of being taken physical pos- 
session of limitation runs from the date wlien 
the purchaser takes possession of the property 
under the sale sought to be impeached. Art. 95 of 
the Limitation Act does not apply to each and 
every case in which fraud is but an element in the 
conduct of the defendant* The Article is limited 
111 its application to cases where relief is claimed 
on the sole ground of fraud. If a pre-emptor 
is aware of his right he cannot claim the benefit 
of S, 18 of the Limitation Act. Under that 
section the person defrauded must have been kept 
from the knowledge of his right to institute a 
suit. Such cases might arise where the 
transaction giving rise to the right of pre-emption 
is given a false appearance so that the prc-craptor 
is kept from the knowledge that lie has a right 
to pre-empt. I.L.R. (1950) Nag. 950 = 1950 N.L.J. 
396. 


1. Agreement to transfer. 

Art. 10— Agreement to transfer— Mutation 
of names in persuance . of agreement. 

A Mabomedan lady entered into an agreement 
with certain persons to transfer a share ot her 
immovable properly, to which she might become 
entitled, in consideration for an advance 01 money 
required for litigation. The agreement was regis- 
tered on 29th January, 1918. She succeeded m 
establishing her claim and on 5th December, 1921, 
a mutation was sanctioned by which the particular 
share was recorded in the name of those persons. 
On Sth December. 1922, M brought a suit of pre- 
emption: 

Held, that the suit was within time, limitation 
running from the date of the mutation. 124 Ind- 
Cas. 338=A.1.R. 1930 Lah. 33. 

2. Applicability. 

Arts. 10 and 120-AppUcability-Pre-cmp. 

tion on foreclosure- 

Art. 10 of the Limitation Act applies to cases 
of pre-emption on sales and not of foreclosure. 
The Article applicable to prc-emption on fore- 
closure would be Art. 120. A.I.R* 1950 ^1. 647. 


3. Burden of proof. 

— — Art. 10— Burden of proof. 

It is the duty of the plaintifis-pre-cmptors to 
satisfy the Court that their suit is in time* 
A.I.R. 1943 Nag. 90=1942 N.L.J. 567=LL.R.(1943) 
Nag. 209= 204 Ind. Cas. 20. 


4. Date of physical delivery not proved. 

—Art. 10 — Date of physical possession not 
proved — Time runs from the date pf registra- 
tion. 

The delivery of possession to vendee on the 
day of his purchase would be of no , avail against 
the pre-emptor, unless the possession delivered 
was physical possession. The mere delivery m 
symbolical proprietary possession would not be 
sufficient. 

When there is no proof that physical posses- 
sion of the property was taken by the vendee 
on the date on which the sale-deed in his favour 
was executed, the period of , one year within 
which the pre-emptor was entitled to exercise 
his right of pre-emption must ba taken to have 
commenced on the date on which the deed *n 
favour of vendee was registered. 69 Ind* Cas. 
409=A.1.R. 1923 Lah. 31. 


Art. 10 — Applicability. 

Art. 10 of the limitation Act governs suits for 
pre-emption of all kinds without any exception, 
in other words, exhausts the law of limitation m 
respect of pre-emption suits and one would not 
be Justified in referring to any other Article tor 

determining the period of 

•f prs-cBifition. 1950 A.LJ, 467sA,I.R. 1950 A.632. 


5. Date of registration. 

-~_Art. 10— Date of registration, wbat is. 

A deed reciting the sale of occupancy-rig^ 
was executed aod registered on March 1^ ISWo* 
At the material time, the vendor, who had been 
originally an Qccneancy-tfiOgnti ngd airpao# 
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acquired proprietary rights in the land; and it 
was realised that the recital of tiie sale of 
occupancy-nghis was wrong. Accordingly, on 
April 12, 19J8, another deed reciting the sale 
ot undivided proprietary rights in the same land, 
was executed and duly registered. Tins deed 
.further recited that the mention of occupancy- 
rights in the deed of March 16, 1938, was 

made under a mis-conception, that the parties had 
intended to sell proprietary rights, and that the 
object of the deed of April 12, 1938, was to 
correct the mis*description and to substitute 
therefor the sale of proprietary rights: 

Held, that the registration of the deed of 
March 16, 1938, which conveyed the sale of 
occupancy-rights could not be presumed to in- 
form any one interested, that a sale of proprietary 
rights had taken place. The necessary publicity 
could only be given by the registration of the 
actual deed of sale of proprietary rights dated 
April 12, 1938, and from the point of view o* 
publicity and notoriety it would be wholly im- 
material that this deed was not the actual deed 
of conveyance but merely a deed correcting a 
mis-description of the nature of transaction men- 
tioned in the earlier deed; therefore, the terminus 
a quo was the second deed dated April 12, 1938. 
A.l.R. 1942 Lah. 118=44 P.L.R. 99=200 Ind. 
Cas. 81. 


6. Determinisg factor. 


9. Lease. 


■ "—Art. xo— Lease. 

A suit for pre-emption in respect of a lea?c must be 
brought wiihm iix years from the daie of lease deed 
and not from the date of in registration. Art. 10 does 
not apply m the case of a lease as this transfer is not 
a sale. 95 Ind. Cas. i38«A.I.R. 1926 AU. 549. 

Art. io — Lease. 

A suit to pre-empt perpetual lease is governed bv 
Art. 120 and not An. 10. 62 Ind. Cas, 884-10 A.L T 
442— A.l.R. 1921 All. 154. ^ 


to. Mortgage by conditional sale. 

Art. IO — Mortgage by condiUonal sale— 

Decree absolute, 

A morigage by condiUonal sale was executed on 
3rd June i9.)9. A decree absolute was madeonnuh 
June 1914 and possession given in 1915. A suit for pre- 
emption with rei-pcct to the property instituted wirhin 
one year 01 the date oj delivery of possession but more 
than one year after the date the decree was made 
absolute 18 barred, as the plff.’s right accrued at the 
Ume of the original transfer, i. in 1909 and not 
1915- 39 All. 544* 15 A.L J. 5«4“4o Indfcas. 461. 


II- Notioe* 



Notice* 


I 


—Art. to '-DctermltiiDg factor— Actual poases- 
■ion* 

A suit for pre-emption is governed by Art. 10 where 
the »a!c is of a specified plot whether in actual pos- 
session of the vendor or in joint possession of the 
vendor and others, and actual possession of the pro- 
perty lold is given to the vendee, and the starling 
point for limitation it the date of possession. The 
determining factor in such cases is the factum of 
actual physical possession and not the tiaturc of the 
whole property of which the plot sold is a pari. 109 
Ind. Cm. 382= A.l.R. 19281^8.705. 


•j. Divided mabal- 

——Art. to— Divided mahal— Salt— Starting point. 

A suit for pre-emption in reipect of property in a 
divided mabal mutt be instituted within one year 
from the dale of regiitration and not from the date 
of mutation. 9 Ind. Cm. 309 (All.). 


S. Poll title not pasalng. 

—Art. xo— Fall «itl« paaalng. 

LimiuUon for pre-emption, runs from the date of 
phyiieal poeseision and s^ere no physical possession is 
given limitation runs from the date of mutation or 
under Art. 10 of the Limitatloa Act from tbe date of 
rcgbiratioo oflbe sale-deed. Tbe underlying principle 
goveriilng the limitaiion in pre-emption suits is that 
It runs from tbe date notice. Where iuJI title did 
not pMS although possession was given Itmiutloa will 
begin to run from tbe date of paaung of tbe full title. 
iS P.R. Dint. 69 ImLCaa 7*5=3 Lah. t6i- 
Aiiu 19N Lab. tto. 

o-a?. 


Where the Legislature expressly states that limitation 
begins from legistraiion without any reference to 
whether the transaction was with or without notice 
Courts cannot go into any question of notice in deal- 
ing with the question. 76 Ind. Cm. 467=A.I.R. iq 24 
Mad. 57=»45 M.L.J. 389. 

x«. Object. 

—Art, TO— -Object. 

The object of the L<gii!:iture in enacting Art, so 
of tbe Limitation Act was to provide a period of 
one year from the date on which the person entitled 
to pre-empt was expected to know of the transaction 
sought to be pre-empted, and this knowledge is 
conveyed either by the delivery of possession, if the 
property admits of physical possession, or by the regis- 
tration of (he deed of sale, if it is registered; and so 
far at the reason of the rule u concerned, it is 
immaterial whether the registration is eflected with or 
without the consent of vendor. In either case registra- 
tion is equally effective M presumptive evidence of 
notice of Uic transaction to the ^rties concerned. 
63 Ind. Cat. 797 (Lah.) 

13. Oral Bale. 

— .-Art. 10— Oral sale— Mutation of names in 
pursuance thereof. 

Where an oral sale it completed and mutation is 
effected io pursuance of such sale, limitation for 
a suit for pre-emption begins to run from that date. 
The fact that subsequently a registered sale-deed is 
executed docs not give a fresh start for limitation 
under Art. 10 of the Limitation Act, time having 
once begun to run continues to run. 102 Ind. Cas. 
423 =9 L.L.J. 285*28 PX.R. 19a*A.l.R. 1927 Ub. 
W* 
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— -Ari. 10— Oral sale— Sabscqucnl mutauon. 

Art. 10 does not govern a suit based upon an ora) 
sale toiluwed by mu'atiOQ ot aa undivided Siiare of 
a joint tiuldiag. au. li" applies to the case. 1.^4 
P.VV.K. lyoy=y2P.L.k iyuy=4 Ind. Las. y73. 


^4. Permanent alienation. 

—Art. 10 — Permanent alienation of “protec- 
ted iand” — Permission of Assistant Collector 
obiamed alter alienation — Limitation— Starting 
point— U. P, Regulation of Agricultural Credit 
Act, S. 24. 

Althougn Art. 10 of tlie Limitation Act nas 
allowed by the Legislature to remain 111 its original 
lorm, even alter tne promulgation of tiic U. P. 
KeguJatioij of Agricultural Credit Act, XIV of 
1940, It must be iield as a natural cooseguence of 
the provisions of this Act mat the period of limi- 
tation for a suit fur pre-emption must be calculated 
in every case of apeimanent alienation of protected 
laud only trom the date on which the alieuatioo 
has been sanctioned by the Assistant Collector. Of 
course, where the permission preccds the alienation, 
Art. 10 of the Limitation Act would apply m terms, 
but where it follows the alienation, so that what 
was till then only a usufructuary mortgage for the 
first time became a permaucni alienation as a 
result of the permission, the period must betaken 
to run from the date of such permission. A.LR* 
1949 All. 471. 


15. Physical possession, 

—Art. 10— Physical possession. 

“Physical possession’* means personal and im- 
mediate possession. Undivided snare m respect of 
which the vendor has only an actionable claim can- 
not be considered to be property admitting of 
physical possession. 24 All. 17 (P.C.)» Kel. on. 
lU iQd. cat. 715=5 O.W.N. 674 =A. 1 .K. 192d 

Oadh 575 . 

—Art. 10— Physical possossion. 

The expression 'physical possession’ means 
possession that is personal and unmediate, that is, 
a possession perceptible to the sense and evident 
to everybody so far as possession can be perceived 
and evidenced, i'ormalpr constructive possession 
pr even possession by attornment of centanis is not 
physical possession. Lntry in the Kevenue Register 
is certainly not indicative of physical possession. 
3 Bur. L.T. 24=g Ind.Cas.603. 

—Arts. 10, 120, 144— Physical possession. 

'Physical possession' in Art. 10 means /personal 
and immediate possession*. The uefmition of 
’actual possession' given by Btuart, C.J. in 1. A. 
311 IS correct and applies with sull more certainty 
to 'physical possession’. The vendee of a share of 
a xemindan tenure gets only tgrmal possession and 
cannot get physical possession pf the share pur- 
chased by him excepc by enforcing partition. A 
suit fgr pre-emption by a co-sbarer, where the 
vendee has only obtained formal possession dges 
not fall under Art. 10 but under Arc. 120. Art. 144 
does not apply to suits for pre-emption. Where a 
IBOrtgagce by conditional sgle gf a xcmindari has 
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foreclosed, the period of limitation to a suit for 
pre.emption by a co-sharer begins to run from the 
expiry of the year of grace, alter which the 
murigagcc’s ngai of pos>cssion becomes mature. 
14 A. 403 approved. 3 Bom.L.lC 707=5 
= 28 I.A. 240=24 A. 17 (R.C.) 

—Arts. 10 and 120 — Physical possession of 
whole of property by purchaser not possible. 

Where a purchaser cannot take physical posses- 
sion of the whole of tne property sold, the third 
column of Art. 10 of the Limitation Act cannot be 
attracted and therefore that article becomes inappli- 
cable and Art. 120 comes into play. I.L.R. C1949) 
Nag. 465-1949 N.LJ. 290. 

— ~Art. 10 — Physical possession. 

Land in the possession ot a trespasser at tne date 
of the registration 01 the salfuccd is not land 
which docs not admit of physical possession. 
Limitation for the purpose ot pru-emptiou begins 
therefore to run trom the time when tiie purchaser 
takes possession. 0888^ A.W.N. 227j A.l.K* 1921 
Mad. o34; A.l.K. 192b All. 70 and 10 N.L.K. 37, 
Foil. 1U7 Ind. Cas. 194=23 N.L.K. l7a=Al.K. 
1928 Nag. 89. 

—Art. 10— Physical possession. 

The words 'the subject of the sale docs not admit 
of physical possession’ in Art. io are not applicable 
lo a case where trespasser is in possession of 
the land sold aud the vendor is in consequence un- 
able Co put the vendee m actual possession. They 
refer to the nature of the property sold, 1 . c., whe- 
ther It js such as would admit of physical posses- 
sion being given of it or not. (l888j A.W.N. 227, 
Foil. 02 Jnd. Cas. 27 = 13 M. L. W. 268=1921 
M.W.N. 207=A-1.R* 1921 Mad. 554-40 M.L.J. 443. 

Art. 10— Physical possession. 

Where the property sold is not in the possession 
of the vendee but m possession pf a trespasser (uid 
a pre-emptor files a suit for pre-emption: 

Held, Per Krisbnao, J.— Limitation commences 
only when possession is taken, where the second 
part ot third colnnm of Art. lo does not apply to 
Che case. 20 All. 315 (F.B.) Ref. 

Per Napier, J,— In such a case where possession 
is not taken due to the property being in the posses- 
sion of a trespasser aud the vendor consequently 
being unable to give possession to the vendee. Art. 
10 does not apply but Art. 120 applies. 62 ind. Cas- 
27 = 13 M.L.V\. 268=1921 M.W.N. 207=A.1.R. 1921 
Mad. 554=40 M.L,J> 443. 

Art. 10 — Physical possession* 

Where land sold is in the possession of a usa* 
tructuary mortgagee it is not capable of physical 
possession within the meaning gt Art. 10 of the 
Limitation Act and the linutatioo fgr a suit for 
pre-emption would commence under that article 
from the date gf registration of the sale deed. 51 
P.LJl. 389. 

——Art. 10— Pkycical possession. 

A xemindari proper^ in the possession of mort- 
gagees and incapable of physical poMcsstoo at |h| 
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time of sale was transferred subject to the mort- A.I.R. 1924 Lab. 302, Foil. 105 Ind. Cas. SOI =2b 
gage by a registered sale deed: PX.K. 780=A.i.K, 1927 Lah. 784. 


Held, that the period of limitatioo runs from the 
date when me saie deed is registered and not trom 
the date when tne Vc.ndee tates po»session of the 
property from the mortgagees- 2 O-L.J. 109=28 
. lad. Cas. 208. 

Art. 10— Physical possession— Property sub- 
ject to usufructuary mortgage. 

When part of property sold is already mortgaged 
with possession to the vendee limitation for pre* 
emption should be reckoned trom the date of 
registration of the sale deed. 5 Ind. Cas.6(i7 (All.) 


—Art. 10— Physical possession. 

Properly which is in the possession ot a tenant 

A f possession w.iIud 

Art. lU. Vv here on the date ot sale the property 
was m the possession of tenants : »f '■>v 3 


auujcci-maiier ot the sale did 
not admit ol physical possession and that the 
second part of the article prescribes the rule of 
limitation applicable to ims case. 73 Ind. Cas 
9u3 — 5 L.L.J. 539= A.l.K. 1924 Lah. 302, 


—Art. 10— Physical possession. 

Property subject to usufructuary mortgage does 
not admit of physical possession and limitation for 
pre*cmptiou based on the sate ol a right of redemp- 
tion ot such property begins trom the date of 
registration. 4 Ind. Cas. 764 (U.b.K.). 

Art. 10 — Physical possession. 

Where land m the cultivating possession of mort- 
gagees is sold, U IS not capable ol physical posses* 
Sion within the meaning 01 Art. 10 and limitation 
lor a suit tor pre.emption would commence from 
dale of registration of the sale deed. A.I.R. 1932 
Lah. 98=Lah. 112=32 P.L.R. 743=135 ind. Cas. 
512. 


—Art. 10— Physical possession— Equity of 

redemption. 

Wlierc the sale was of the equity of redemp- 
tiQnt 

Held, the property cannot be said to be capable 
of physical pusscssion witnin the meaning of 
Art. iU and Inuitation began to run from the date 
of the registration ot the deed of sale. 9 All. 
334, Roll. 76 Ind. Cas. 407 = A.LK. 1924 Mad. 57 = 
45 M.L.J. 3b9. 




in the possession of 


Where land sold was 
tenants at the date of sale: 

Held, that constructive Possession was taken by 
the vendee at the lime ot the sale and physical 
possession he look some time later when he ousted 
the icnams. And therefore limitation began to 
run Horn the date when physical possession was 
taken. 69 tod- Cas. 418= a.I.K. 1924 Lah. 196. 


—Art. 10 (2)— Physical possession. 

Where a sale deed was registered on 16th 
Scyicmbcr lyiy and a prt-(*mptioa suit was hltd 
on 6ib Julyi iyil and it was lound tuat a portion 
ot tne land sold was in the possession of tenants 
at me lime ot sale. Held, that the suit was barred 
by Art. lU UJ« 230 P.L.R. 1913=148 P.W.R. 1913= 
20 Ind. Cas. 475. 


Art. 10 — physical possession. 

When llic subject-matter of sale is in the posses- 
sion of lessee, the vendee cannot take physical 
possession of it and limitation for a suit for pre- 
emption runs trom the date of registration of 
sate deed, 8 N.L.K. 68=15 Ind. Cas. 890. 

—Art. 10 — Physical possession. 


■Art. 10— Physical possession not possible 
— Etiect of. 

The first part of the third column of Art. 10 
does not apply wnere the subjcct-maiter of the 
Sale consists of land or older tangible immo- 
vable property, piiysicai possession ot which at 
the date of me sale is with the holder oi an 
intermediate estate, e. g., mortgagee or lessee 
owing to which circumstance the vendor is unable 
to give immediate physical possession to the 
porebaser. 16 N.L.R. 37 = 52 lDd,Cas.940 

—Art. 10— Physical postassion. 

Land in possession of a tenant is property which 
docs not admit ol physical possession by the new 
owner witnin the lucauiug of Art. lU, LimiUUoo 
Act, and for the suit of pre-emption of such lauiL 
linuUtioB (B°s from the date of registration* 49 
R.K. 19U8 Foil. 


Where a part of the property was in the posses- 
sion ol the tenants on the date of the sale limita- 
tion begins irom tne date of the registration of 
the deed under Cl. 2 of S- lU. 49 P.R. 19U8, Foil. 
28 All. 424, not Foil. IS C. W. N. 577=19 Ind. 
Cat. 475. 

Arts. 10, 120— 'Physical possession’ — Right 

of pre-emption uot a purely personal right. 

The term ‘physical possession’ as u»ed in Art. 10 
cannot apply to proper ly which is in the possession 
ol teoauis. To a suit lor pre-emption of such 
property* Ait. 120 applies. 24 A. 17, foil* The 
cigut of pte-cmptioQ being a right lucident to or 
arising out ot the ownership of land, the successor 
in title of a person in whose favour such right has 
arisen IS not debarred trom suing to cufoice it by 
the fact only that bis predecessor has done so. 
10 A. 148. loll. 1906 A.W.N. 73=3 A.L.J. 191=28 
A. 424. 


The question whether the subject of a sale does 
or does not admit of physical possess ip o most be 
datermiaed with refeicnee to the date of tha sale, 
and It IS luunaterial wheibec ttM puperfy after* 
wards becomes eoaceptible of phyiical posaosiiQH. 


—Art. 10— Physical posseesioa— Proof. 

The arrangement between the vendor and the 
purebaaer in a spae of tbia kind is a otatter wUhta 
their owa kefwMge aad whan the vfndpr is tq 
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retain tlie crops, tt is fur the vendee to show that 
ill spite ut this fact he did obtain physical pos> 
scSMOii Capable of beiii^ seen by other people. 
A.l.R. ly-lj Nag. yO=l.L-.i<. (1943) Nag. 209=1942 
N.L.J. 567 = 294 Ind. Cas- 20. 

All. 10 — Physical possession — Require* 

mcnts- 

VVi (.11 tile vendor of a field is in personal and 
immcdi.iie poisession oi the property sold and 
when liic ngiit of such possession is in the vendor, 
tliepiopeiiy IS one admitting of physical posses- 
sio>i. it makes uo difference that the sale is 
made at a tunc winn it is inconvenient to give 
piiysiCal Possession. Similaily. it makes no dif' 
fcrcncc that crops which are not sold are growing 
on tile field. In judgitig whether the properly ad- 
mits of physical possession, the Courts must 
look to the nature of tiie property sold, namely, 
a 6clJ in possession of the vendor, and not to 
tile existence of circumstances which make it 
highly probable tliat the delivery of possession 
would be delayed* 

The physical possession contemplated by Art. 
10. does not consist of formal statements by third 
parties but of physical control visible to other 
people, which gives notice of a change. 1942 N.L.J. 
567=1.L.R. (1943) Nag. 209= A.l.R. 1943 Nag. 90= 
204 Ind. Cas. 20. 


16. Pre-emption. 

——Art. 10— Pre-emption— In respect of sale — 
Mistake in sale deed — See Pre-emption. 
1 A.L. J. 247. 

—Art. 10— Pre-emption— Suit for. 

A simple lease was executed by a co-sharer to 
a stranger on 27-6-1910. Deft, brought a suit 
for pre-emption on 31-3-1911 and obtained a decree 
on 18-9-1911. Ou 31-5-1912 plff- brought a suit 
for prc*<ftBption on tlic ground of prcicrcntiiil 
right. Held, that the suit was barred. 13 A.L.J. 
383=28 ind. Cas. 691. 

Arts. 10 and 120— Pre-emption— Suit bet- 
ween rival purchasers. 

Where the first purchaser has sold the property 
within the period prescribed for filing a pre-emp- 
tion suit and parted with the possession, a suit 
against the purchaser is governed by Art. 120 and 
not by Art. 10. If, however, the second purchaser 
has been impleaded as » defendant after the period 
of limitation in the suit against the first purch^er, 
the suit as against the second purchaser is in effect 
a suit for a declaration that the pre-emption is 
not effected by the re-sale and the second purchaser 
will be bound by the decree ult^ately passed bet- 
ween the original parties. 1 O.L.J. 196—24 Ind. 
Cas. 116. 

17. Pre-emptor i£ can treat sale as nullity. 
— Art. 10— Pro-emptor, if can treat sale as a 

nullity. 

A pre-emptor cannot treat a sale as a nuUity ^ on 
the ground that the Land Alienation Act requires 
certain formalities to be gone through, simply be* 
Hause the sale is un{;nfqrceytblp untij saoctiqnfid by 


the Deputy Commissioner. The sale, if sanctioned, 
IS operative from the date of sale. A suit brought 
beyond twelve months of the sale but within 
twelve months of sanction is tlierefore barred. 16 
Ind. Cas. 775, not Foil. 59 P.W.R. 1913=110 P.L.R. 
1913=79 P.R. 1913= 19 Ind. Cas. 239. 


18. Preferential right by agreement- 

Art. 10— Preferential right by agreement- 

The vendee of a house agreed to live in the house 
himself and that when he wanted to sell the house 
to offer it first to the vendor and his heirs at a 
certain price and to sell tlie house as a whole and 
noi piecemeal. In a suit by the vendor to enforce 
the covenant against the vendee himself: 

Held, further that the suit was not one to en- 
force a mere right ot pre-emption but was a suit 
for specific perlormance and was governed by Art- 
113of the Limitation Act. 80 Ind. Cas. 96J= 17 
S.L.R. 1= A.l.R. 1921 Sind 118. 


Ip. Punjab pre-emption Act. 

.Arts. 10 and 120— Punjab pre-emption Act. 

The sales took place in December 1900 and muta- 
tion was effected in the same year. The plaintiffs 
could sue before the commencement of the Pun- 
jab Pre-emption Act within the meaning of S. 28. 
If the sales were effected before 11th May 1899, i,c., 
more than six years before the Pre-emption Act 
came into force the suits for pre-emption arc bar- 
red under Art. 120 and plaintiffs could not avail 
themselves of the provisions of S. 28 of the Pre- 
emption Act. 91 P.W.R. 1909=98 P.L.R. 1909=4 
Ind. Cas. 935. 


-^Arts. 10, 120— Punjab Pre-emption Act (II 
af 1905), S. 28, Limitation— Oral sale of undi- 
vided share of land— Further appeal— Question 
raised for the first time on further appew— 
Sale of Iaa(i\on Sidbonai Canal leased by Go- 
veinment — Condition overriding provisions of 
pre-emption law. 

On further appeal it was contended that (1) the 
suit was barred by limitation as it was brought 
tnore than one year after the sale; (2) that the land 
was situated in an estate as defined m Act XV it 
of 1887; (3) that according to clause 15 ot tbe 
ariginai lease of the land by Government to the 
vendor no right of pre-emption arose lo respect oi 
i sale of suit. Held, (1) That as an undivided 
share of joint property, vi*., half a square of land, 
was sold, and as there was no registered sale deco 
but merely an oral transfer. Art. 10 did notgov^ 
the case* and since the plaintiff's' cause of actio 
ifosc before the passing of the Punjab Pre-emp- 
tion Act, and he brought his suit within a year oi 
the passing of it, the suit was within time under 
5. 28 of the Act. (2) That it coujd not be i^ged for 
the first time on further appeal in^ ^ « 

1887; and (3) that under the Punjab Pre-emption 
^ct the right of pre-emption vests m respwt ot 
Ul sal<vs of agricultural land and the plaintiff WM 
3ot bound by the condition of the lease for sn» 
:ondition cannot owrride the P^ovisioM of an am 

>f the legislature. % PX.R. 1909=124 P.W.R. 19W 
=4 973. 
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20. Rectificition of description. 

—Art, 10— Rectification of description in s 
deed of sale describing property wrongly — 
Starting point. 

Where a sale* deed wrongly described certain 
properly which was sold* but where mutation was 
made according to the admitted numbers. Limita- 
tion for pre-emption begins from the date of the 
sale H#^ed a"d not from ihe date of the mutation. 

61 P.L.R. 1916=60 P.W.R. 1916=35 Ind.Cas. 278. 


——Art. 1(V— Sale deed — Limitation, when 
begins. 

Where a field has been sold and also the posses- 
sion has been delivered, excluding the stand ng 
crop, the actual possession to be drlivcrtil aitrr 
the crop is reaped, the limitation under Art. ! 0 , 
for pre-emption would run from the date of d#-li- 
very of possession. 1UJ2 N.T..J. ‘ifi7=A.l.K. lOt.l 

Na?. 90- l-L.R. (1943) Nag. 209=204 Ind. Cas. 20 . 


24. Several registration offices. 


21. Rival pre-emptors- 

Art. 10— Rival pre-emptors. 

Pre-empt'on suits brought by rival pre-emptors 
in re'pcct of the same sale, in which each pre-em- 
ptor IS implosdcd ds df Cendant in s ^uit brought by 
the other, are governed by Art* 120 and tjot by 
Art. 10 nor hy Punjab Pre-emption Act, S- 29. Ico 
P.W.R. 1912 = 80 P.R. 1912 = 14 Ind. Cas. 328. 


—“Art. 10— Several Registration offices— Re- 
gistration not made in ihe place where proper- 
ty IS situate. 

At the place where the sale-deed was registered, 
only a very small portion of the property comprised 
in the deed was situated. The rest of the property 
was situated at a different place. After registration 
the registration officer at the latter place was in- 
formed of the registration and an entry was made 
by him in his register: 


22. Sale. 


Art. 10 — Sale. 

The term ‘sale* must be construed In a wider 
tense as used in connection with the general law of 
pre*<mrt’on in In^lia rot in a narrow as 

u«ed in T.P. Act. A.T.R. 1939 Nag. 35 = 1938 N.L.J. 
379=180 Ind.Cas. 963. 


Art. 10— Sale deed— Limitation when begins. 

A sale deed executed on 29th of March, 19^3, 
was presented for registration on the same day 
but for some reason it was registered only on the 
loth of May, 1943. But th« vendee had already 
been put in posscss'on on 30th March. '943, me 
next day after the execution of the sale-deed. On 
8 question whether a suit for pre-emption filed on 
26th April, 1944, was in time: 


Held, that the suit was barred as it was rot 
necessary nor was it required by Art. 10 of the 
Limitat on Act that the sale should have been re- 
gistered before the vendee was put in possession 
to enable him to claim that he was 
of the prop'^fty unHcr the norun^nt. 1S5U A»LiJ« 
1 = A.I.R. 1950 A. 290=1950 A.W.R. 44. 


Art. 10— Sale deed— Limitation, when be- 
gins* 

Time for filing a suit for pre-emption starts to 
run from the date of the execution of sale deed 
and delivery of possession and not from the date 
of registration of the sale deed on a later date. 
(1946) A.W.R. (H.C.) 593=A.1.R. 1947 A. 252. 


tS* Sale deed— Limitation when begins. 

•Art. 10— Sale deed— Limitation, when be- 
glna. 

For the purpose of Art. 10, the limitation in 
every case whether the Sale deed is ccfopnlsorily 
registrable or not, shall begin from the date when 
the document is registered under S* 60, Segis. Act. 
AJ.R. 1945 Pesb. 9a2l8 lod- Cas* 367- 


Held, that time for a pre-emption suit ran from 
the date of actual registration and not from the 
date on which the entry referred to wa'! m.nde 86 

Ind. Cas. 1.30=2^ A.L.J. 104=6 L.R.A. Civ. 264 = 
A.I.R. 1925 All. 324. 


25. Suit under Oudh Laws Act. 

Art. 10— Suits for pre-emption under Oudh 

Laws Act. 

PerPigott* Ag. J. C, — Suits for pre-emption 
under Oudh Laws Act are subject lo tl.e general 
Law of bmitation and therefore to tho provisions 
of Alt. 10. 13 O C. 219=7 Ind. Cas. 295. 


26. Suit for pre-emption. 

Art. 10— Suit for pre-emption — Starting 

point of limitation. 

Where the document was executed as a deed 
of gift hut it appeared that the parties really 
effected a sale and the person who sued for 
pre-emption w^is shown to have been aware of 
the passing of consideration: 

Held, that he should sue within the time 

f resenbed by Art. 10 and that S. 18 did not save 
imitation. 128 Tnd.ra*. 257=5 Tuck. 492 = 7 
O W.N. 1219=A.T.R. 1931 P.C. 12=53 C L j. 24= 
57 LA. 251 (P. C.). 

- Art. 10— Suit by pre-emptor — Starting 
point of limitatioB. 

Under Art. 10 time runs against the pre-emptor 
from the date on which the purcba«rr takes 
physical possession of the whole property sold, 
where under arrangement with the vtndor the 
vendee takes possession of the property which he 
intends to purchase before the actual sale, the 
possession cannot he held to be under the sale 
and must be referred to the suhveqnent date on 
which the sale actually takes place a» d from the 
subsequent date the limita»-on prescribed hy the 
article begins to run. 80 P.R. 1918=181 P.W R. 
1918»48 lud. Cas. 102. 
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27. Suit for share in viHage shaniilat. 

-- Art. 10 — Suit for share in village sha* 
milat, 

A «uit for pre-emption in respect of property 
cotis'stmg of certain ‘pt cific ploif anf’ a share in 
the Shamilat comes under Art. 10 as the share 
in the Shamilat does rot aflmit of physi'-a! 
possession. 6R P R. 1918= » 58 P.W.R. 1918=108 
P.L.R. 1918=47 Ind. Cas. 359. 

28. Symbolical and physical possession. 

Art. 10 — Symbolical and physical posses- 
sion. 

Limitation against the pre-emptor begins from 
the date of the physical oossess'on of the pur- 
chaser ana not syrnhohcal posse^eion. 69 Ind. 

Tas. 666 = 1 Pat. 578=4 P.L.T. 277=A.1.R. 1922 
Pat. 601. 


Novemher 1910 hut got the deeds registered on 
21st November 1910. P sued N for pre-emption 
on 15-11-1910. O was made a party in February 
1011 . Held, the suit was not barred. 13 Ind. 
Cas-6H (All.) 

30. Undivided share. 

—Art. IQ— Undivided share. 

An undivided share which is incapable of 
physical possession cannot become capable of 
physical possession merely because a lease of it 
for a fixed period has been granted. 1930A.L.J. 
37S = A.I.R. 1930 All. 255. 

—•Art. 10 — Undivided share. 

The transfer of an undivided share in a field 
cannot be deemed to be capable of 
possession within tbe meaning of Art. 10. 99 
Ind. Cas. 659 = 9 W.L.J. 205 = A.I.R. 1927 Nag. 64. 


29. Transferee from vendee. 
•Art, 10 — Transferee from vendee. 


Tf a purchaser under a sale-deed in respect of 
which the cause of action for the su-t for pre- 
emption has arisen has subsequently transierrert 
the property to another, the original cause ot 
action for pre-emption is not thereby aH';cte-l. 
The Subsequent transferee from the original 
vendee mu'i take the transfer subject to the 
plaintiffs right to pre-empt. If a. suit is. there- 
fore. brought against the original purchaser 
within limitation under Art. 10, b-'m- Act, but 
the subsequent transferee is impleaded as a 
defendant subsequently after the period of 
limitation, the suit against the trarisferee i8 in 
effect merely fora declaration, and so governed 
by Art. 120. or as one for possessio'’ ava-nst a 
person who is in possession without title, and 
so governed by the 12 years* rule of hmitat-on 
under Art. 14^. lO.^R a W.R. 86Q = f'910, A L. J- 
35= ^.T.R. 19.19 All. IS3 = I.L.R, (1939) All. 220- 
180 Ind. Cas. 33. 

Art. 10 — Transferee from vendee. 

The period of limitation in regard to a s^b- 
seq'ient vendee is six years and he can he 
impleaded in the su'* 

the per'od of one vear. 17 P-R. 1915-186 P.L.R. 
1915 = 28 Ind. Cas. 695. 

Art. 10 — Transferee from the vendee- 

joinder after one year— Starting point. 

Where a vendee’s transferee was joined as a 
a party after I-mltation had expired as agamst 
the original vendee, though the or’gmal vendee 
had got by assignment the property in su't pnor 
to the date of suit. Held, the suit was governed 
bv Art. I’O as against the transferee, since Art. 

10 anplied only as against tlf* 

25 P R. 1903 and 106 P-R ^verroled 78 

P W R. 19it=6l P.L.R. 1913=31 P.R- 1913 — 18 
Tnd. Can. 70 (F.B.) 

■Art. 10 — Transferee from vendee— Suit 


against first vendee. 

M sold certain property to N on 16th Nown- 
pteT 1909. N.sold tbe property to O on I4|h 


—Art. 10— Undivided share — Houses and 
shops. 

A house or a shop is capable of pbysifal 
pos«P5^ion an^l thfrefo^^ to 

p»*opfriy such as an un<i!vMc<T share which is 
not hy Its capnMe of physical pns$^ss^on 

cannot he appl’C<1 to hmiscs anH shops 
which phystra I possession alwa) s possible 

and practicable. 

Where the vendee of a shop attempted to take 
physical po^sefs'oii hut found that the house wJ*s 
occupied by a trespasser whom he had to eject 
by suit : 

Held, that Irmitation for a preemption su»t 
against vendee hepan to run from the ante of 
actual po<se<5sion obtained hy vendee tjnder the 
RO Tnd.Caic. 444 = 48 All. 12 — 2.1AL*J* 
885=6 L.R.A. Civ. 521 = A.I.R. 1926 All. 70. 

— A't. 10 — Undivided 'share— Sal® of frac- 
tional share of Zemindari. 

A fractional share of Zrmindari situated in 
several Kaihas is not capable of being pbysi* 
c*llv taken possession of. A s«it beyond one 
year of the dat^ of the ^ale-dc-ed is tnerelore 
barred. 17 A.L.J. 269-50 Ind. Cas. 80. 


Art. 10 — Undivided share in property. 

Since the sale of an undivided share of joint 
holding does not admit of physical possess'onp 
the claim to pre-empt the sale must be governeu 
by the second part of Art. 10, the , 
a quo being the date of the regislrapon ot tne 
instrumert of sale. Hence the question of tn 
transfer of possession does nM arise tn such a 
case and must be ignored- The reason why tne 
second pait of Art. 10. Lim. Act lay* down tMi 
the terminus a quo is the date of the registrt* 
tion of the instrument of sale is no d® .!.*"** 
date of registration is the date on which the poni 
must he presumed to know that the transfer ha 
taken olace. Hence the test for delermining the 
terminus a quo for purposes of second part 
Art. 10 is not act of conveyance b^ 
tration. A.T.R. 1942 Lah, 118=44 P4-B- 99 -t 
200 Ind. Cas. 81^ 


3t. Vende« already in poaeesfdoo 
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SI. Vendee already in possession. 


—Art. 10— Vendee already in possession. 

The plot of land sought to be pre-empted was 
originally h<ld by the defendant vendee in the 
character of a t^’nant of the vendor. _ The vendor 
made a mortgage by way of conditional sale in 
respect of the plot in vendee’s favour- On the 
bacis of this morteage a final decree for 
foreclosure was obtained against the vendors* 


Held, that the vendee did not take physical 
possession on the plot under the foreclosure 
decree at all. The plot in suit was held bv him 
in physical possession long before the foreclosure 
decree and in a right other than the right 
which arose to him under the decree. Art. 10 
does not therefore arplv but Art. 120 
102 Ind.Cas. 22=1 L.C 38=A.I.R. 192? Oudh 
212 . 


Art. 10— Vendee already in possession— 

Time runs from when mutation takes place. 


Where pMor to the sate the vendee was 
alrradv in phvsical possession of the property 
so’d, 'as a tenant, and no physical possession 
could be given tobim: 


Held, that the subject of the sale did not admit 
of physical possession and ihat -whether Art. 10 
of the Limitation Act or S. 30 of the Punjab 

Pre-en-ption Art is to be applied, the date from 
which limitation runs is the date when the mu_fa- 
fion was effected. 71 Ind. Cas- 823— A.I,K. 

Lab. 394. 


1924 


32. When instrument of sale is registered. 

Art. in— ‘When the instrument of sale is 

registered’— refers to an instrument which 1 $ not 
only in reality, but in terms, an instrument of sale. 
So'Aft.lOdoes not apply to a case where a docu- 
ment is in terms an T®«n-Von^ A WN 

realltv it is a sale. 2 , VyJ,* 

88—27 A. 540. See also 1 C.L.J- 296. 


33 . Miscellaneous. 

___Art. 10 — Miscellaneous ““ Instrument of 

6alc“Hih<t-bn“’Ew32* \ 

A document which is .in reality though not in 
form a deed of sale •» an ‘nstrnm;nt. of sale 
though »t may have been styled a htba-bil-ewa*. 

27 A. 540, Dist. 12 O.C. 185—3 Ind. Cas. 590. 


—Art. !!• 

Syaopala- 

1. Applicability 
2 Attachment before Judgment 
3 ! C.P. Code (Old). S.335 

4. Claim to attached property 

5. Effect of order 

6 . Bssentiala 

7. Extension of time 

$. Official Receiver— claim by 

9 . Order rejecting ’claim for Want of 
Jarladictloa 


10. Order rejecting claim without jurisdic- 

tion 

11. Order without investigation 

12. Parties to suit. 

13. Pre-emption suit. 

14. Release of attachment 

15. Scope 

16. Starting point 

17. Stranger to proceeding 

18. Miscellaneous. 


1. Applicability. 

— — Art. 11— Applicability. 

Art. 11 does not apply to a transferee from a 
successful objector, who was rot a party to the 
objection proceedings under 0.21. R. 5A, Civil P.fb. 
nor does S- 22 apply to him. Hence he can be 
impleaded ai» a party in a suit under 0.21,R.63, 
even after the expi’V of the period prescribed by 

Art.H. A.l.R. l940 Lah.497=42 P.L.R.601 = 192 
ind. Cas. 663. 


—Art. 11— Applicability. 

Objection to sate and not to attachment, preferr- 
ed by a person wbo had no interest in the property 
attarhfd at the time of attachment is rot within 
the ambit of O. 21, R. 58, Civil P.C. and hence an 
order on surh obi« etion is nor covered by Art. 11. 
A.l.R. 1935 Nag. 171=31 N.L.R. 301 = 158 Ind. Cas. 
199. 


Art. 11— Applicability— S5ee C. P. C., O. 21. 

R. 59. 13 M.L.J. 467 = 27 M. 67 (F.D.). 

Art. 11— Applicability. See C.P. Code (V of 

19081. O. 21. R. 63. (19^8) 2 M. L.J. 8S = A.I.R. 
1949 Mad. 114. 


—Art. 11 — Applicability. 

The conclusiveress of an order in a claim case 
conttmplated by 0.21, R. 63. Civil P-C. is condi- 
tional on the continuance of the execution procee- 
dings and the attachment issuing therefrom and 
that cor>se<iueniJy, where an order is made on an 
application under 0.21. R. .^8 of the Code dismis- 
sing a claim hut the sale h(hl in execution pr«.cce- 
dings is set aside and the attachment ipso facto 
come* to an end, a subsequent suit brought heyond 
one year by the claimant for a declaration of his 
title is rot barred under Art* 11, Sch. 1. Lim. Act. 
It does not matter whether the execution procee- 
•dings come to an end within or hrvond one yrar 

of the order in the claim rase. 24 Pal. 462"»A.1.R. 
1945 Pat. 369=26 P.L.T. 245. 


—Art. 11— Applicability. 

J{j\y order under O. 21, R. 63. Civil P -C.. attracts 
the limited period of termination mentioned in 
Art. 11. whether it i* pasted under any of the 
nreeeding rule* or not hut that pre-sunrose* an 
order ursder that rule. 19 N.L.T.30P=T.L R. (lo.^fi) 
Nag.276=A.I.R. 1937 Nag. 170=168 Ind. Cas. 601, 
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— — Art. 11— Applicability — Order p?!s<ed with- 
out invesiigation uoder O. 21, R* 63, C. P. 
Code, 

The t.*st to «ef whether an order is covered by 
0.21, R. 63, C P. Cole, is whether the order is 
against the claimant or the decrcc-hol lcr, hut that 
does rot mean tiiat the order mu<t involve an 
adjudication on the merits af'er investigation. H 
in substance and in effect it nepaitves the clai- 
mant’s claim and refu'CS to recoi?ni*e it. the order 
is one which falls under O- 21, R. 63. C, p. Code, 
and Art. II of tlip L'm-tarion Art. 10.31 Ou'lh 1 
(F.B,). 1929 Pat. 116. 1029 T.ah. f6? and 1912 Mad. 
41 (P.n.). foil. 51 P.L.R.90=A.I.R. 1949 E.P. 318 
= 50 Cr.L.J. 834. 

Art. 11 — Applicability. 

The mere fad that a person, by mistaVe, maVes 
an application in a matter to which 0.21, R 58, 
clearly does not apply, in no way brings the matter 
within the mischief of Art. 11 ; in other words, if 
be has a right of action, the mere fact that by 
mistake he makes the application in no way alters 
the period of limitation which is rightly applicable 
to the particular cause of action wlCrh is the 
subject-matter of his action, A.f.R. 1935 Pat, 31 
= 150 Ind. Cas. 40. 

Art. 11 — Applicability. 

Settlement of sale prodamat'on*— Mortgagee of 
property denying allegation that the mortgage was 
collusive and praying for sale subject to bis 
mortgage — Settlement of «ale proclamation 
notifying the mortgage with a remark that it was 
alleged to be collusive — Suit on the mortgage more 
than one year after the order is barred under 
Art. 11. .57 M.L.W. 352=(1944) 1 M. L. J. 438 = 
A.I.R. 1944 Mad. 417=1944 M.W.N.384. 

Art. 11 — Applicability. 

Mortgagor's property attached in execution pro- 
ceedirj. 5 avain^t him — Mortgagee applying under 
O. 21. S. 58. Civil P C., that Ins mortgage was rot 
to be affected by subsequent sale — C.’ourt ordering 
moripave to be brought to notice of bid<leis at 
auction — Order does not fall wjih'n pu'Vrewof 
O, 21, R. 6.3, Civil P.r.— Article I'l doc« not apt>K. 
A.l.R.lQ'l Mad. 77=52 ^^.L. VV. 35l=(1940) 
M.W.N. 889=(1940) 2 M LJ. 402. 

Overruled in A.I.R. 1942 Mad. 41 = 198 Ind. Cas* 
197 (F.B.). 

Art. 11 — Applicability. 

M mortgaged his property to three sets of 
persons and all three sets obtained decrees against 
him for rcalisarion of their dues by the sale of 
the property. The property was sold and out oi 
it, the previous and the second mortgagees were 
satisfied and the execution was filed as fully satis- 
6ed. TIjc third mortgagee, whose mortgage was 
subsequent to the other two, put in an execution 
application in his decree and attached the sum 
which remained. He then applied for payment of 
that sum towards the satisfaction of the decree, 
in the meantime, orre of the d'*cr<*e-holders in 
the second mortgage-decree applied for amend- 
ment of the second mortgage-decree. This was 
after the attachment of the balance by the third 
mortgagM. Tha second mortgagcMecrea >|vaf 


amended by raising the decretal amount. The 
second set of mortgagee-decree-holders, however, 
did not apply to have the order consigning their 
execution application to the record room as fully 
satii'fied, reviewed and fucther they did rot take 
out execution proceedings to satisfy the amended 
mjrtgage-decrec in their favour. What they did 
was to put in an application in the execution pro- 
ceedings of the third mo'-tpagee asking that the 
money be paid to them. This application was 
di^misspf! hy the executing Court on the ground 
that their execution was filed as fully satisfied. 
More than two years <uhsequcnily. one of them 
filed a suit for payment of the amount: 

Held, that the suit was barred by time aS be 
should have filed declaratory suit within one year 
of the order under Art. ll and that the suit was 
not governed by Art. 62. 

Held, also that the proper procedure for him 
was to put his o^vn amended decree into execution. 
A.I.R. 1935 Lah. 642 = 159 Ind. Cas. 608. 

Art. 11— Applicability, 

Objection by D in certificate proccedinC'S of A, 
that B had no in'erest left in property. Objection 
rejected — Suit hy D more than one year after such 
rejection, for declaration of title and confirmation 
of possession is barred under Art. 11. t.im. Act. 

A.I.R. 1939 Pat. 109=17 Pat. 446 = 5 B.R. 391 = 180 
Ind. Cas. 372. 

—Art. 11 — Applicability— Order by Collector 
in execution proceedings. 

Per Broomfield, J. — Art. 11, applies to any 
orders made under the Civd P.C» It is not limited 
necessarily to the orders of Courts, jn vew of 
S. 68 and the following sections of the Code and 
also Sch. Ill, the Collector may be said to act 
under the Code when exercising the powers 
conferred on him by the Code. But the Collector 
has no power to consider objections to an attach- 
ment. A.I.R. 1943 Rom. 12=1. L.R. (1942) Bom- 
104 = 44 Bom.L.R. 819=204 Ind. Cas. 402. 

Art. 11— Applicability. 

Where in execution of a mortgage decree the 
auction-purchaser obtained a decree and an order 
for symbolical delivery aga'nst the 1st defendant 
and he subsequently brought a suit against the 2nd 
defendant for actual possession, the previous 
order in execution not having been a final order 
cannot be considered to he passed under rule IW 
Order 21, C- P. Code. Tliere is therefore no obit- 
gation upon him to bring a suit for pos«ess«on 
within one year from the date of that order and 
a suit brought later cannot therefore he deemed 

to be barred by rule 103. 1930 M.W.N. 1051. 

Art. 11-Applicability— Suit under O. 21. 

R. 63. C. P. Code. 

In every suit of the nature contemplated by 
R. 63 brought by the decree-holder the title ot 
the objector has to be negatived before his ngnt 
to attach and sell 1 he property alleged to belong 
to the judgment-debtor is affirmed. Where tne 
plaintiff sues for a declaration that the defendants 
have no title in the property the suit falls under 
R. 63 and is governed by Art 11 of the LinuUtion 
Act 1930 A.L.J. 1322. 
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Art. 11— Applicability. 

By invoking Art. U the bar of limitation ctnnot 
be got over if the title to the property is other- 
wife ext'neuiseH, Tn other worrls a suit thouph 
not barrefi by Art. 1 1 may be barred by «ome 
other provisions of the Lim* Act. 50 Ind» Cas>6 
(Lab.) 

Art. 11— Applicability — Application by 

mortgagee to sell subject to mortgage. 

The mortgagee need not 'sue to set aside an 
ovfler rejecting his application to sell the attached 
property subject to his mortcage. 41 Botn. 64= 
18 Bom. L. R. 782 = 36 Ind. Cas. 627. 

4 

—Arts 11 and 15— Applicability— Attachment 
under O. 38. R. 8. C. P. Code— Property 
released. 

A suit to recover property released from attach- 
ment under O. 3« R. « is not governed by Art^ll or 
13, Such a suit not being one to set as dc an order of 
Civil Court within Art- 13 and therefore the 
existence of the order releasing the attachmfnt 
before judyment not bar the suit* 41 Mad* 
23=5 L.W. 704=39 Ind. Cas-SM. 


tne order cannot be treated as otic coming under 
T^le 63 regarding the propeities so om>lic<l. 
Therefore Art, 11 of the Lim. Art docs r ot apply 
to a suit by the obiector to establish his title to 

« P rs'"', ’W=S2PAV.R. 1909 = 
58 P.L.R, 1909=1 Ind. Cas. 742. 

——Arts. 11, 13, 120 and 142— Applicability— 

tiH s t, tip, when an adverse order is made apninct 
h.m und.r S. 337, C.P. Cod. t1P82). ThV I”, ' 

8over^ned fcy A,l. 142. 16 C.W.N. 971=14 I„d. 

Art. 11 — Applicabilitv— Resistance 

possession— C.P. C., O. 21. R. g^^®**®**”^* to 

P."97'o“^^"cP^"’'^'" sppliration under 
dlree.jn°-,^,' pe^nS'; 

.pply to the suit. I.P.R. 1919^49 ini! Cal ,38.°* 


Art. 11— Applicability — Claim Petition- 

Dismissal for default suit— Limitation. 

Where a claim petition filed when the C. P. Code 
of 1882 was in force was dismissed for absence of 
the parties the order is not one under S. 2M of 
the C-P* Code but under the pnw ts of the Court 
to dimtss raisrellarieous matters and a regular su’t 
to establish title is not vovernrd by Art. II of 
the Lim. Act. 18 C W.N. 770=26 Ind. Cas- 943. 

Art. 11 — Applicability — Order under — 

C P C , Ss, 2?^. 2«1. 283-Rejection of claim 
fur failure to adduce evidence. 

An order rejecting a claim for failure to produce 
evidence is no*e the less an order under S 281 and 
is conclusive Vetwe4n the paitics unless set aside 
within one year. 32 C. 537. 


Code.*'** under old 

under S. 28^ CP 

Code, 1882. need not be set aside by a suit 
one year of the date of the order as Am 
refers to orders parsed under the new *’ • 

31 Ind. Cas. 250 (Mad.) 

— -Art. ll--Applicabnity-Obiector, a bena- 

mider— Suit by bcnamidar. wena 

plaintiff ^^palnst v^hom an ordfr was 
under S. .435 of the C.P. Code of 1882 brought 
a suit to set aside the order. On Heft/s contention 

that he as benamtdar was not entitled to sue and 

that the leal owner was not made a ro glaintiff 
withjnoneyear.it was held that the plaintiff 
though henam'dar wa« entitled to sue fi Kf 1 m 

377-(1910)M.W.N. 633=8 Ind. Cas. 264 




—Art. 11— Applicability— C.P C (1882>,S 332. 
A suit instituted unrler the last para, of S. 3.42 

of the old codcof 1882 is not governed by .\rts. 

U, 12, 13 or 11 of the Lim tation Act of 1877. 
19 C.L.J. 187=19 Ind. Cat. 968. 

Art. n—A|p|Ictbility— Claim case— Direc- 
tion to aell after notifying claim. 

An order on aclaim petition expressing no final 
juHgfntru on therigbt pul forward but ^simply 
directing a sale after notifying the claim is one 
against the clainant and his suit to esiahhsh Ins 

till* Is governed I bv Art. 11. 41 Mad- 985 = 24 
M.L.T. 197=(191B) M W.N. 509=8 M.L.W. 292= 
35 Mi.j. 335=41 Ind. Cat. 270 (F-B.) 

—Art. 11 — ApjHcabllity— Claim investigation 
— Omitsion to lass ord«r regarding portion of 
the property— Sait by objector— Limitation. 

Where an executing Court by mistake or other- 
wise omits to gve judgment on the merits in 
respect of soaeof the properties coi^rised in the 
aUw preferrtd by an obja^r vader 0. 21( R« 58 


Art. 11— Applicability— Tost. 

Art, 11 will apply only when the order was made 
upon enquiry. There mey he an enquiry or 
investigafina on the ma»erials before the court, 
even though plaintiff failed to be present or to 
adduce evidence. 6C,L.J. 362. 


2. Attachment before judgment. 

—Arts. 11. 13— Attachment before judgment— 
Suit by unsuccessful claimant— Limitation. 

The limilation for a suit by an unsuccessful 
claimant in respect of property attached before 
judgment if not governed by either Art. II or 
Art. 13 hut by Ait. 120. A.I.R. 1945 Cal. 449=49 
C.W.N. 111. 


—Art. 11 — Attachment before Judgment. 

Although the provisions of O. 21. R. 58, 63, Civil 
P.C., may be applied to claims or objections made 
in attachments before^ judgment. C* 21, R. 63, 
preacrib^ no period pf limitation god the rule In 
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Art. n of tTie Lira- A*-! is expressly Hmifed to 
claims or ol’iertio’'S to tue attachment of 

properly atta-'lieH in execution of a decree. There 
are no ‘special provls'on'i for <uits of this nature 
arising out of ohjcc^'on? to attachment before ludg* 
m*nt, «o that Art. )?0 rnii«t be held to applv to 

*urb suiK. A.T.R.totl Pit. 580=16 P.L.T. 304 = 
I B.R. 42=152 Ind. Cas. 297. 

—Art. 11 — Attachment before judgment. 

Art. 11 applies also to claims in exerutioB in 
resp^’et of p'oprrtv fl*»arhed before judgment. 
ATP. 1071 M,d 1A3. Foil. 116 Ind. Cas. 79= 
A.I.R. 1929 Nag. 128. 

Art. 11— Attacbment before judgment. 

A suit to rontest an order on a claim against 
attachment before judgment followed by execution 
after derree ** poveCred by Art. 11 and flOt Art. 

12^. 70 Tnd. Cas. 917=34 M.L.T. 193=A.I.R. 
1925 Mad. 49. 

Art. 11 — Attachment before judgment— 

Claim proceedings. 

Properly attached before judgment is not always 
property attached “in execution of a 
within file meanine of the Art. 11, O. 38, R. 11 
does not mean that property aftaehed before judg- 
ment becomes prop^Ttv attached in execution of a 
decree upon the mere passing of a decree for the 
plaintiff*, either w’thin the meaning of Art. 11 of 
the Limitat'on Art or of O 31,R. .57, as execution 

may never be applied for. but merely enables the 
decree-holder to apply for execution by sale of the 
proP^^^y w*t^r>ut a fresh^ attaenm^nt. 
Where, however there is an order in execution 
for the sale of the attached property, that order 
proceeds upon the footing that the property is to 
he considered as attaehed in execution hy virtue of 
R. 11. and a claim put in after that ordermay pro- 
perly he regarded as a claim to property attached 
in execution of a 'decree within the meaning of 
Art. 11. Ca'cs not governed by Art. 11 mu't he 
governed by Art. 1?f1. 7f>T|id. Tas. 430=44 Mad. 
002-14 M.t W fi45=1021 M.W.N. 569=A, I. R. 
1921 Mad. 163=41 M.L.J. 252 (F.B.) 

I 

3. C.P. Code (Old), S. 335. 

Art. 11— C P. C., S. 335— Resistance to 

posscfi«5oti bv manager of joint f amil V— Subse* 
qu«nt withdrawal from prosecution of procee* 
dings— Minor co parceners, suit by, after one 
year not barred. 

V as manager of a joint Hindu family, offered 
obstruction to defendants taking possession of 
certain lands in execution of a decree. Snme 
time after this, tbe minors, step-brothers ©t V, 
having separated from V and the lands to which 
the obstruction wa« offered having been allotted to 
the minors* share, V look no further part in the 
miscellaneous proceedings that followed the 
obstruction, and on tbe 6*h August 1898, the court 
passed an c^der under S. 335. C.P-C., in favour of 
defendants. The minors brought a suit on 
11,ll-'03 to establish their title to the lands. Both 
the tower courts dismissed the suit on the ?*’*'**"“ 
?hat it was barred under Art. 11, inasmuch as it 
was InatitQted mot? th^D a y^f . after the prder 


under S. 335, C.P.C. Held, that the order was no 
bar to plaintiff’s suit since V d'd not represent the 
minors when the order under S.335, C.P.C, was 
made. 10 Bom. L.R. 550=32 B. 404. 


Art. 11— C.P.C., S 335-Suit by party against 

whom the order made — Joinder of strangers as 
parties after one year, to a suit filed within the 
year. 

The limitation provided for by Art. 11 applies 
to suits under S. 335, C.P.C-, only in so far as it 
is against the person in whose favour the order 
was made* Consequently, the fact (hat other 
persons were joined after the limitation period at 
parties on the representation of the person in whose 
favour the order was made, that he was only a 
benamidar for tbe parties so added, will not bar 
the suit. 18 M.L.J. 464. 

Art. 11— C. P. Code, S 335— Claim allowed— 

Suit by some for partition — Same right in 
substance— Bar. 

A suit by one against whom an order has been 
passed under S. 335, C-P-C., to pet rid of the effect 
of the order must be brought within one year; and 
the limitation of one year cannot be escaped by 
merely designating the suit as one for partition. 
The purchaser of the right, title nnd interest of 
a member of a family having failed to get posses- 
sion by reason of the court allowing a claim 
under S. 335, C-P-C. brcuelit a suit which was 
nominally one for partition but really for the 
possession of that very property and containing a 
prayer to set aside tbe order under 5. 335. Held, 
that Art. 11 barred the suit. 3 Bom.L.R. 594— 26 
Bom. 146. 


Art. 1 1— C.P, Code. (1882). Ss. 278, 281. 283— 

‘Investtgation*-Paympnt after one year ©* ’he 
decree amount by third party mortgagee— Effect 
of, on tbe claimant. 

An order purporting to deal witk the claim on 
the merits is an order passed ‘or. investigation. 
An order under S. 281, C P.C. (O.C) to theeffe- ^ 
‘The sale seems to be collusive ; claim rejected is 
an order made after investigation within the mean- 
ing of S. 278 and consequently, a suit by the party 
against whom the order was made is governed by 
Art. 11. An order under S- 281, C-P.C, was made 
against the clatmants-phtintiffs in the case. More 
than a year from the dale of the order, the attach- 
ment was raised by pavmcnt by o«e of the defen- 
dants in the p'-psent suit w+o were 
possession. Held, that tbe orde- under S. 281. 
C.P.C., was conclusive againt the clairnant even 
as between him and the defendmts. Obiter: A 
payment of the decree atnouni by any of tM 

partirs to th. procediog “I' 'S? 

the date of the order under Fs. 280, Z81. 

C.P.C.. cannot preclude the party aK?'*’** 

the order was made from bnngmr a suit after the 
year. Quaere Whether »t wi^ make any dif- 

if fh. paynirnf is ">»<><•, 'V I t“T36=29 
a party to the proceedings. 16 M.L.J. UO 

Mad. 225. 

Art.ll-C. P.Code.,S. 35. ord«r under- 

Rlght to present possession— light to enforce 
mortgage. 

The limitation of one year 
• applicable only to a Wt to esUbUh the rlgot 
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to present possessioii wliich the unsuccessful 
claimant unHer S.335. C. P* C. may have in the 
properties claimed bv him; a suit by such claimant 
to enforce his remedies as a mortpaRee is not 
governed by that article. A mortgagee's claim to 
possession having been dismissed, he hr ought a 
suit for sale more than a sear after the date'of 
such dismissal. Held, that the suit was not barred. 
29 C. 25. 


Application for execution “ Objection — Case 
closed by mistake — Fresh application for attacli- 
ment and fresh claim — Dismissal— Suit under 
O. 21, R. 63, Civil P. C,— Limitation runs from 

<“^5^ ^as closed hy mistake. 

A.I.R. 1931 Rang. 183 — 131 Ind. Cas. 727. 


5. Effect of order. 


Art. 11-C, P. C., S.335, order under. 

Art. 11 has applicat on only to ra$e« where the 
judge passes an order under S- 33?, C-P.C-, and 
not to a case where the judge refuses to pass an 
order under the secl'on. Vut^ merely refers the 
parly to a civil suit. 27 M. 25. 

4. Claim to attached property. 

Art. 11— Claim to attached property— Claim 

dismissed but attachment remrved on satisfac* 
tion of decree — C P.C., Ss. 210, 282. 

Art. n of the Limitation Act does not apply to 
a case where, thoucb the claim to attached pro- 
perty is disallowe*!, the atiacl ment is removed on 
satisfaction of decree, there being no nccc«si|y to 
set aside the order. 13B.72; 18 B. 241, followed. 
31 C.228. 

Art. 11— Claim by mortgagee. 

If a mortgagee without prsse«s'on chooses to 
prefer an ohiection under 0-21, R-58. on the 
strength of his alleged mortgage, against attach- 
ment and sale of property in execution of a 
money-decree obtained by a third party against h:s 
mortgacor, and an adverse order is pa'ised against 
him in the objection proceedings, such decision is 
conclusive avairst him under R.6^ unless he 
brines a declaratorv suit within »he per-od pres- 
cribed hv Art- U of the Trdian Limitation Act. 

11 Lah. '369 = 31 P.L.R. 752= A.I.R. 1929 Lab- 865. 


-Art. 11— Effect of order— Order dismissing 
claim by mortgagee-Suit to enforce mortgage. 

where the order of the executing Court dors 

r entitled to the 

right wh-ch he claims in respect to the property 

hut merely says that h.s request to have the sale 
made suhtect to his mortpage cannot he granted. 

for the refusal is rot any decision 
that the objector had no concern with the mortgage 
.n such a ease there is no bar to the suit tfnde; 
Arr 11. T im. Act. A.I.R. 1943 Bom. 12=44 

Cas!'402!^“^'^'^' 10‘*=204 Indi 

-—-Art. 11 — Effect of order— Order reiectire- 
claim asclatiranthadno locus stand" 

Where the Court entertains the claim and 
quites into It but eventually dismisses it because 

Xt •'O staridi to make the c W 

the order IS one passed against the claimant as 
rortrmplaledhy An. 11. 5 B. R. .391 = A i% loal 
Pat. 109=17 Pal. 446=180 lud. Cas 372. 

“—Art. 11— Effect of order— Order dismissine 

objection on ground of delay. ssing 

0^21 °rV rTJi? pV’" 

0.21. R.Sf', Civil p.c. on the ground of un- 
necessary dtlay urd.rtle proviso to that rule is 
an order passed aga.rst the rlaimant and atiiarts 
the arphralinn of Art. 11. 35 Bom L.R. 147-57 
B. 213— A.I.R. 1933 Bom. 190= 144 Ind. Cas. 993 


Art. 11— Claim by mnrtgagee — Suit by 

dccrec-holdcr under O* 21, R. 63> C. P. Code. 

Ahousewai attached hy plairtiff in execution 
of a decree hut an o^der hy the C ourt was passed 
on theohjeefor*' applifa»ion pToclaiming a mort- 
gage to he a burden on the hou«e, plair tiff made 
an objection to that ord*T. and an order vtas 
passed in his favour allowing a rote of h’S 
objection to the ohicc lor’s arpl'ca^'o" hr af’ded 
to the prarlimation; in a sud for a drrlaratif.n 
that the mortcage was null and void and mcflectual 
against the plaintiff: 

Held, that the su't romes under Art. 11. 100 
Ind. Cas. 763= A.I.R. 1927 All. 420. 

Art. 11— Claim by mortgagee. 

An order refusing to recognise a mortgage and 
continuing the attachment free from it ^ an 
adverse order of the kind contemplated in t>. 21. 
R 63 and roust he displaced hv a suit rortemplated 
bv A?" 11. 70 Tnd. Cas. 432=45 Mad. 90=15 
M.L W. 100=1921 M.W.N. 764=A. I.R. 1922 
Mad. 447 = 41 Ml.J. 594. 

-—-Art. 11 * CU^m atilt — SUrtlng point of 
HaMUUea. 


Art, 11 — Effect of order. 

Tlie intentiori of R. 63 is to include even orders 
of summary rejections under the proviso to R. 58 . 

A peison agairst whom an order of a summary 
rrjeel’on under the proviso to R- 58 has been 
passed would have his na»ural re mi dy hy fihrg 
a suit for declaration in the civil Court. But 
if the objector fails to bring a suit, then that 
order is an order ur^der R. 63 and is conltisive, 
and the period of limitation which would apply 
to such a su't is one year under Art. H 
Limitation Art. A. T R. 1973 All. 4.35; 41 Mad. 98.? ' 
4? Cal. 785 and A.T R. 1927 Lah. 6B0. foil 
116 Ind. Cas. 81=26 A LJ. 794 = A.I.R. 1928 AIL 
327. 


Art. 11— Effect of order — Dismissal of 

claim. 

At the auction sale of certain properties in 
execution of a morey-deeree. a mortgagee of 
the properties applied that the sale proceeds should 
be kept in Court deposit being subject to hit 
hypothecation. H'S application waa dismissed 
with the order "Sale is coneluded already and 
decree-holder set off tba decree amount, Dia. 
miaa^** 
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Held, tliat order did not amount to any order 
on the cl.i'm within the words of O. 21, R. 63. 
Consrnin.-nilv, a stil>sf q-jent su t is rot barred under 
Art. 11 of the 1. m trit'on Act. .3Q 350, 

Foil. 70 fnl rav 6iS=i^ Mad. 827=16 M L.W. 
4^5=M M.L.T. 44l = A.l.R. 1923 Uad. 76=43 
M.L.J. 467. 


Civil P. C-, o-en if an order for attachment b»* been 
made and the claim or objection proceeded upon the 
belief that there had be''n an actual attachment. A.I.R* 
193B Lah. 449=»34 P.L.R 443= »44 Ind. Ca». 378. 

— Art. II — Esseatlals— Property maat have be«n 
attached. 


——Art. 11— Effect of order— Limitation, 

An order <!'jm'«5in£' an application for de« 
clarat'on that the i)roperfy he sold subject to 
an encumbrance in favour of the applicant is 
final if not set aside wiiinna year, bo’h against 
the applicant and a jud jm- nt*deblor. The effect 
of the order if not set aside is to free the pro- 
perty from the inrumhranre. M.L.J. 397=11 
M L.W. 343 = 27 M.L.T. 312=56 Ind. Cas. 481. 


—Art. 11— Effect of order. 

An order under O. 21, R. 63, C P-C-, is con- 
clusive against the party unless set aside within 
the time allowed by law- In a .*uit by the 
decree-holder against the objector whose objection 
was dismissed for ejeetment of the objector on 
the basis of a subsequent trespass by the objector. 
The objector cannot take advantage of the 
fact that the plaint and the written statement were 
within one year of the order because the objector 
himself did not sue 

order. 22 M.L.T. 2.32= (1917) M.W.N. 721=6 L.W. 
281 = 41 Ind. Cas. 634, 


Art. ti— Effect of order — Execntlon oale — 

Fraud— Suit on mortgage— Defence, 

Where by an order of Court, propertiei were sold 
subiect to a mortgage in favour of the plaintiffs and 
the defendanu purchased die propeny in ignorance of 
the order: 

Held, that the order under O. »t, R. 63, would be 
concludve against defendant only if it wat shown that 
he was aware of the hand of the plaintiff within a year 
of the date of the order and being so aware did not take 
steps to establii'h bis rights within the period prescribed 
by Art 1 1. If the defendant became aware of the fraud 
after the period, he could a«»ert under S. 44 of the 
Evidence Act the fraudulent nature of the plaintiff's 
claim and the consequent invalidity of the Court’s order 
in any proceeding imtituted bv plaintifT on the strength 
of such order. iGBom, L.R. 648*27 Cas. 23®* 


In cases where the property has been or is sought to 
be soM under a mortgage-decree, there can be no 
attachment wi'hin the meaning of O. 21, R. 58, Civil 
P. C. and a suit to contest an order passed on an objec- 
tion to such a sale need not to be filed within one year. 
33 P.L.R. 1033 -A.I.R. i 933 Lab. 75=«4‘ lad. Cai. 
252. 


Art. II— EaBentiala— To establish right form 
of relief. 

TTterc is no limitation as regards the nature of the suit 
referred to in the article ; no particular prayer 
is excluded from its scope. Thus a suit for declaration 
that an ahenation by the judgment-debtor is fraudulent 
and that the property is |ial>Ie for the judgment-debt is 
within the article. A.I.R. 1932 Lab, 5*6 = 33 P.L.R. 
759= 138 Ind. Cas, 41a. 

- ' -Art. XI — Estentlals — Mere order for attach- 
meat without actual attachment. 

For purposes of Art. it, the property to which a 
claim is made, or to the attachment of which there js 
no objection, mutt be' property which had been 
de facto attached. Merely paisiog an order of 
attachment is not enough. 

No property can be declared to be attached unleo 
firstly order for attachment has been issued; 
secondly, in execution of that ord^r the other things 
prescribed by the rules in the Code have been done. 

After an order of attachment had been pasted, a claim 
was put in and rejected. There was no attachment 
effected at any time: 

Held, that the order of rejection need not he jet 
aside within one year, the order being • 

A.I..R. Ip22 Mad. 447, Rweraed. 109 Ind. Cas. 62b 
= 51. Mad. 340=26 A.L. I 616*55 I. A. 256—48 C..L J- 
11=32 C.W.N. 821*5 O.W.N. 570 = 28 M.L-W. 1-30 
Bom. L.R. 1353-A.I.R. 19a® P-C- 139=55 M.L.J, 
122 (P.C.), 


— ~Art. II— Effect of order. 

Any order on an objection made by a third party to 
attachment of property in execution of a decree is con- 
clusive, whether that order was passed summarily or 
after investigation, 130 P.L-R. 1916=117 * 9 *® 

—66 P.R. 1916=35 Cas. 321. 

Art. IX— Effect of order — Gamlaheo Defence. 

It is noA open to a garnishee to plead a defence which 
had already, in an execution enquiry been tucceiiful, 
except in a suit instituted within one year from the date 
of the adverse order. 38 Bom. 63*= Bon*. L.R. 520 
—25 Ind. Gas. 375. 

6 . Eaacntlala. 

Art. XX— Eagentlala— Property moat have been 

attached. 

The provisions of Art. n do not apply unless th«e 
has bew iiq atiMKhniaDt in Um manner prescribed by the 


{j'y. Eatenston of tima. 

— — Art. IX— Extension of dme. 

Where the judgment-debtor was not made a party to 
the objection proceedings but was a necessary party to a 
regular suit, the time taken in prosecuting claims 
against the judgment-debtor in obtaining the conci- 
liator’s eeruficate under the Deccan Agriculiunsu 
Relief Act should be deducted from computing Ui« 
period of limitation. 36 Bom. 624*14 Bods. L R- 75® 
= 17 Ind. Cat. 87. 

Art. XX— Extaniloa of time— Claim procee- 

dinge— ^olt. 

An order under O. «i,R. 63, of 
conclusive subject to a regular suit within one year o 
the order, and a party cannot claim to deduct the time 
Uken In an unsuccessful revision peution to theMtgn 
Court from the period of one year pmscriboo. • 
Bur. L.T. 93*8 I..BJI. i4®*=»7 829. 
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8. Official Receiver— Claim by. 


Art. ti-Official Recelver-aaim by under 

S. 34, Provincial Insolvency Act. 

An appli'^ation by an Official Receiver, to a Court 
which had attached the pr..pefty oi the insolvent at the 
iwunce of a creditor, praying that tl« property may 
be treated as prop. V vested m the Official Receiver 
and at therefore not available to the attaching creditor 
to sausfy exclusively his claim under the decree, is not 
claim petition which falls within ffie class of claims and 
objections dealt '"iih by O. XX|, Rr. 58 to 63 •nd 
under O. 38, R. 8 nor an application tor rateable 

distribution under S. 73 of . '* * , ' 

Hit claim (when the vesting »n him was after 
attachment) is a statutory cUtm which he it entitled 
to make under S. 34 of ^he Provincial I^olvcncy Act. 
When the claim is disallowed and die Official Receiver 
brines a suit to enforce the claim neither Art. 11 nor 
Art. 13 of the Limitation Act apply to such a suiU 
The suit it clearly within time u^er Art. 62. 69 
Ind. Gas. 326=45 Mad. 70=30 M.L.T. 77-«4 
334-I921 M.W.N. 773 =A. 1 .R. 19*2 Mad. 189-4* 
M. L.J. 334. 

9. Order rejecting claim for w»»t of Jurisdiction. 

Art. It— Order rejecting claim for %vant of 

inrlsdlcdon. 

Where an objection purporung to be one undw 
O. 21, R. 58, Civil P. C-, was ceruinly made by the 
respondent? whose case was one reUung *<> Po««‘'OD 
by some sort of family arrangement to which their 
grandfather was a paily and that th^ 
possession and it appeared that the objection o^ 
to ihe atuhment of the property, the «objcct.ma«er 
of the Utiga.ion and the MunSif declined J***“d^^on 
on the gro-ind that tlie pciiuoncrs bad no locus 
■tandl« 

Held, that the order was one in which the petition's 
objectiooB were dcicrDimcd and that it was 
under the CivU P. C., within the meaning of Art. 1 1, 
and consequendy, an action which was based o“ 
rejecUon^ the peution under O. 21, R. 5 ®. 
after one year. A.I.R. I 935 Pal. 3 ‘ = »S 0 C"- 40. 

Art.ii~Order rejeettog claim for want of 

Jarledlctlon. 

Where the Court refuses to go into the cWm 
petiUon and rejects it on tb* gr^d that d»«jxecu*»oo 
has been transferred to the Coil^iov, ffiwe is no 

order against the “JL 

application of Art. ii. *9 N.LJ. 30B-A.I.R. 1937 
n 4. 170-I.L.R. (1938) Nag. 276-168 Ind. Cas. 601. 

.0. Ordw rejeedn* claim withottt juriwilctloo 

Art. Order rejectiiig claim without 

Jurladicdon. 

Where an objection is filed on the date of the s^e 

but U dismissed'^ for default i^St bv 

order nasKd is one without juri^icuon and a smt by 

STof^r mostablidi, 

• Art. IK A.I.R. 1937 Cal. 39 o- 4 * C.W.N. 845-^65 
Q.L.J. 953— *7* ^®d. Cas* 903. 

.1, Older without inveatigmtloa. 


An order dismissing an objection under O. 21, K. 58, 
whether it is an order disposing of the ca^c on the merits 
or whether it is an order which held that lltc objuiion 
was not cnlcrlainablc on the preliminary ground that a 
certain legal provision was a bar to the mainiainability 
of the application is a disposal of the application under 
O. 21, R. 58 after hearing the parties and therefore is 
an order contemplated in O, ai, R. 63 and Art. ii, 
Lim. Act. 115 Ind. Cas. 703=11 P.L.T. aS-A.I.R. 
1 gag Pat. 116. 


•Art. It— Order svltbont Inveatlgatioo. 


According to the wording of O. 21, R. 63, it it im- 
material whether a claim or objection is decided after 
or without any investigation. 

L, a decree-holder, got a buffalo belonging to G, the 
judgment debtor, attached. D objected to the attach- 
ment on the ground that the animal belonged to him. 
L stated that he did not wish to contest the objcciion 
and the animal was released. The animal was attached 
a second time, but the same objection was raised by D 
and allowed by the Court after enquiry. The plaintiff 
instituted a suit under R. 63 for a declaration that the 
animal belonged to G; 

Held, that L having stated that he did not wish to 
contest the objection and the animal having been 
released from attachment, the objection must be taken 
to be decided and the period of limitation began to run 
from date of release from attachment. 104 Ind. Oas. 

a89=A-I.R. 1927 Lah. 680. 

-Art. IX— Order without investigation. 

The order contemplated by O. 21, R. 63, refers to 
any order passed in a removal of attachment case, 
which it agabit a party whether hit claim hat been 
iovestigaicdor not. 41 Mad. 985 (F-U*); 45 C. 785; 41 
All. 623, Foil.; 34 C. 491, Dipt. 76 Ind. Cas. 841 = 
I Rang. 481—2 Bur. L. J. i73=:A.I.R. 1924 Rang. 4a. 

—-Art. ai— Order without investigation. 

The scope of R. 62 is not so confiined as to exclude 
orders pa«ed under R. 58 from its operation. Conso. 
ouentlv a suit by an objector more than one year after 
objection is disallowed without inveiligaiion, is 
barred under Art. it of the Limiution Schedule. 41 
Mad. q85 (F-B.) FoU. 74 ^**8. Cas. 1024=45 All. 438 
= 21 A.L.J. 342-4 L.R-A. Civ. 185-A.I.R. 192a All. 


435 


'Art. XI— Order without investigation. 



An order refusing to investigate a claim to attached 
nrr^tv oD the gfound of delay in filing it, is an order 

tb. claimanl within O. R. 63 „d 
a 7 » II of the Limiution Act applies to a suit to set 
iJdeVuch .n o'tl'*- 7. ltd- Ow 404-9 N-L-R. 34 

=6 N.L J. 66 -A.I.R- 1923 Nag. 187. 

—Art. II— Order urithont lovestlgadoa. 

The period of limitation for a suit to set aside an 
order R* 63 of O. 21 is one year, even if iJ^ 

was passed without mvaUffaUon and not on the 

522-A.I^ 1923 Nag. 69. 

- jtft IS— Order wldaont lavestic»tioa. 

•nie i fi— I— 1 of an objection even for default will 
a suit which ia brou^t beyond a year of 11^ 
A.I.* *0** Oa* '^4 <TB.). 
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— -Art. ii—Order without inveatlgatJoii. 

Art. II applies to orders under R. 103 of O. 21, 
G. P. C. and even orders sviihOut investigation under 
that rule arc covered by the arucle. 1 Pat. L.T. 55y= 
5 Pat. L.J. lud. Cas. 37. 

— —Art. n— Order without iovestlgatioa. 

If an objection under O. 21, R. 58 C P. Code, ii 
dismissed \vKh'>ut itivr.ugaiion An. 11 docs not apply 
to a suit by an oijector lor establishing bis rigui tu the 
properly. 40 Ah. 325 = 16 AL*J. 256 = 44 Ind. Gas, 
1005- 

— —Art. XX*— Order without investigation. 

PlainlilT hied an objection to the attachment of a 
share m a village, in respect of which he held two 
registered mortgages. On the date fixed for evidence 
the scribe oi one of tiic mortgage deeds was the only 
witness present. An adjournment was refuted and the 
objecuou wis thus disallowed. The plaintdT then tucd 
for declaration more than a year after the dismissal of 
the objectina: 

Held, that as there was not really an investigation 
under the objection the case did not fall within ti»e one 
year’s H^itaiioo provided by Aru it and tlie suit was 
therefore wiibm time. 16 P. R. 1916=3? P- 
1916=16 P.L.R. 1916=44 lud. Gas. 528. 

—Art. XI — Order without investigation. 

The article applies to a case where the person sues to 
esublish hit right to the property in respect of which a 
claim it preferred by him but which is dismissed lor 
delaull and w‘dioui invcsogaiion. The article it more 
comprehensive than that ol the preceding Acu and tlie 
application of the arucle cannot be restricted to those 
caSM only in which the claim preferred under O. 21, 
R, 58, has been disallowed after investigation. 45 Cal. 
785—23 C.W.N. 375—44 And. Gas. 265. 


wider than diat of the previous Act and covers orders 
made auer I all invcsugauon as well as those passed on 
default. 31 M.L.J. 247=36 Ind. Gas. 937. 

Art. 11— Order without investigation. 

Where an execution proceeding is resisted an 
order passed w-iriout enquiry is not one under 
S. 335, C.P.C., 1882, and a suit for possession of 
the property may be brought one year after the 
date of the order. 31 lud Cas< 444 (Cal*)* 

Arts. 11 and 144— Order without investiga- 
tion. 

Where the objections to an execution sale were 
summarily rejected without investigation, a suit 
lor recovery of the property can be brought within 
twelve years under Art. 144, Art. 11 not being 
applicable to the case. 160P.L.K. 1915 = 72 P.W.K- 
19X5=29 ind. Cas. 731. 

..Art. 11— Order without investigation. 

Dismissal of an application for want of prose- 
cution on the ground that objector did not 
produce evidence is an order on merits and is not 
an order dismissing the application tor deiault ol 
appearance. Tlieretore a suit to set aside the 
order beyond one year from (lie date q£ the ordei 
IS barred* 20 Ind* Cas. 369 (All.). 

Art. 11— Order without investigation.. 

Where a person not a parly to the suit com- 
plaiued of dispossession 01 a rpom in a house 
delivered m execution lo the purchaser and the 
application of the third party was dismissed with- 
out an enquiry into the merits a suit under 0.21* 
K. 103 of the C. P. Code will be barred if not 
brought within one year under Art. 11. 8 A.LJ. 
626=10 Ind. Cas. 401. 


—Art. II — Order without laveatlgatioo. 

The Art. does not apply to a case where an objection 
against attachment ol property has not been disposed of 
on merits* 2 Pat. L.W. io8=4t Ind. Cas. 466. 

—Art. IX — Order withoat luveatigatloa. 

The auction purchaicr applied for delivery of posces- 
sion of the property purchased and made the defeni^nt 
a party to the application as the latter had put in a 
flaim to the property and bad applied for setting Uie 
sale aside. The application was dismissed for default 
on iith August, 1913. Subsequently, the plainuir again 
applied aud got possession on which the defeudant 
preferred sm objection which was allowed on I2ih 
December* 1914. Two days afterwards the plaintiff 
sued for declaration of title as auction purchaser; 

Held* that the suit was not barred as the order on 
itth August, 19(3 was one merely d i s mi ssi n g the ap- 
plication for default and the plaintiff had no opportunity 
to establish the right and no adjudication of title could 
have been m^e in their absence. Tncrcfore 
limitatioD began to run against bun, from 12th 
December 1914 when the defcodanu* objection vvas 
allowed. 15 ALJ. 420=39 Ind. Cas. 797. 

—Art. IX— Orders withoat sBveatlgatioa— Order# 
on default. 

The article covers orders refusing to recognise mort- 
gage#. The language a( this ardele in the new Act is 


Art- 11 — Order without Investigation. 

Art. 11 applies only where there has been an 
investtgatiou of a claim, it does not apply to a 
consent order without investigation pf a claim* 
SO led. Cas. 649 (Cal.)* 


•Art. 11— Order without investigation. 

Where the objector produced the evidence but 
ihc decree-holder tailed to appear and 
the evidence aud the objection was allowed 
ex parte (he order is passed alter an 
and Art. 11 applies, ol F.L.K. X910—28 P.R. I9l0 
= 19 P.W.K. 1910=5 Ind. Gas. 890. 


—Art. 11— Order without investigation. 

An order dismissing an application under S, 278 
of the Code ot Civil Procedure fpr deia^t is an 
order passed without mvcstigatioo, Md A^ ii »• 
not applicable to the case. 17 M.LJ> 554—31 M* 
=3 M.L.T. 106. 

12. Parlies tp aoit. 

—Art. H— Paftiea to suit— Where the iodg* 
oient'debtor ia not made party to snit* 

If a etaim preferred by a party under O* 21* 58 

against the decree-holder anwehmg a property ts 
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allowed and the j ud^ment - debtor is not a party tp 
such claim suit order is not binding on ihe judg- 
mciit-debtor so as to compel him to bring a suit 
for declaration under O. 21, R- bi* if subsequently 
the claimant brmc^s a suit tor possession against 
the judgnicnudebior, the judgment debtor is not 
precluded from scuing up his title, for an order 
m tlie claim suit docs not occome hnal under Q. 2l» 
R> 6i, again:ii tue judgment*deotor and is not 
governed by Art. 11, as against the judgment- 
debtor. 15 Cal. 074, Rel. on. 30 Mad. 33$ (F. 13.), 
Cons. 12U Ind. Cas. 702=10 P.L.T* 5&1 = A.1,K. 
192y Pat. 604. 


13. Pre-emption suit. 

——Art. 11 — Pre-emption suit'-Where deien- 
dant is a benami vendec. 

Where a pre-emption suit is brought against two 
sets ot deirndants on the allegation that the hrst 
Set of defendants are only benanii vendees and 
that the real vendees are the 2nd set of detendants 
and that the transaction was entered into with a 
view to defeat plaintifi's right ot pre-emption, it 
cannot he held that tue suit as against the nrst 
set ot defendants is only a suit for declaration and 
that the suit is a pre-emption suit only as against 
the second set of defendant. Art. 11 of the Limi- 
tation Act applies to such suits. 63 ind. Cas. 558 
=8 O.L. J. 32iJ=A.l.R. ly2l Oudh 252. 


14. Release of attachment. 

Art. 11 — Release of attachment. 

Wiiere the attachment was released within one 
year alter the order dismissing tlie claim case and 
execution proceedings were again taken alter the 
lapse ot several years: 

Held, that a title suit brought to resist the 
attachment was not barred by limitation. 83 ind. 
Cas. 233=51 Cal. 548=39 C-L.J. 418=A.I.R. 1924 
Cal. 744. 


15 . Scope. 


•Art. 11— btarting point. 

Application by decree-holder to transferring 
Couit to recall decree Irom trausterec Coun lor 
being executed by the transterrmg Court iiseli is a 

siep-in-aid ot execution and saves liimuc.on under 
Art. 11. A.l.K. 19J9 Pdl. 144= 17 P^t 617-*^ \i U 
465=20 P.L.T. 353=180 ind. Cas. 311 


•Art. 11— Starting point. 


order m execution proceedings is no 
adjudication upon the merits of the objection at 

nil for a suit does not begin i© run 

till the date on which fresh objections were 
allowed alter a second application tor execution 

=\^.'R?r92'/ai; 1-"^“ 


il~QtartiDg point# 

The objector whose objection is dismissed must 
esiabhsli nis right to the property wiinm ©ne year 

57 W" (AU.)1^9& 


C I Starting point— Declaratory suit— 

Sale lo dcirauct a creditor. 

A suit for a declaration that the property is 
liable to attachment and tor seitiug aside an order 
allowing iheoojeciion is governed py Art 11 
not by Art. 91 even though the result ot the smt 
would be to set aside a sale by the judgment-debtor 
and even though the smt is brought alter thr^-e 
years of the sale-deed. The cause ot action fo? 
the piainijfi arises only on the date wheo^ the 

-—Art. 11— Starting point. 

A suit by a holder of a decree to declare an 
alienation as fraudulent based on an order oas«^ 

y.d.r 0.21. R. W, C. R. Code .5 govern' d b? 

Art. 11 and should be brought within one year 
from the date of the order. 7 M.L. W. 25(1- 
(1918) M.W.N. 244 = 44 Ind. Cas. 551. 


——Aft. 11— Scope. 

Art. U is an exception to general rules and 
curtails the plaintitf's rights very considerably. 
19 N.L. J. 308=A.i.R. 1937 Nag. 170=I.L.R. (1938) 
Nag. 270 = 168 Ind. Cas. 6U1. 

—Art. 11— Scope. 

A suit under Art. 11 does not fall within the 
language of S. 28 and the omission t© bring a suit 
of the kind contemplated oy Art. 11 will not 
extinguish the rights ol the clamant of the judg- 
ment-debtor. (lyJ5j M.W.N. 763=42 M.L.W. 710 
= A.1.R. 1935 Mad. 1015=158 Ind. Cat. 863. 

16. Starting point. 

—Art. 11— Starting point. 

Under Art. 11. the starting point should be taken 
to be the date of tbe fioai order, whether that 
order was passed on an appeal or in revision against 
tbe order ol tbe lower Court, A.l.k. 1943 Med. 
133=1943 M.W.N. 45S«(1943) 2 M.L.J. 41-213 
ind. Coi. ^3d. 


—Art. 11 — Starting point. 

A suit brought within one year of the date 
of the order (hough more than a year after 
attachment and sale ot property is not barred. 
Art. 11 includes not only a prayer for declara- 
tion but also the cuusequential relief 
dependent on the declaration. Tbe words "to 
establish the right” in 0.21, R. 63, C.P.C., are 
not confined t© the obtaining of a mere declara- 
tion to the exclusion ol all consequences of 
relict, which include the recovery ot the value 
of tbe property sold prior to the date of the 
order. 40 Mad. 733=31 M. L.J. 394=(19l6) 
2 M.W.N. 2U7=4 L.W. 300 = 20 Mi.T. 353=36 
ind. Cas. 445. 

—Arts. 13 and IS— Starting point. 

Where an order of a single Judge of the High 
Court m clam proceeding is contested on 
S PP^S * under the Letters Patent, time under 
Art- 11 roQS ooiy from the date of tbe appellate 
order as the procesdiagt in an appeal are otUy 
a contiBuatJon of the proceedings commenced 
by tbe petition aud tbe decree in appeal is tbg 
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only subsisting decree in the suit. 39 Mad. 1196=17 
M.L.T. 2U6=(iyi5) M.W.N. 211=28 iod. Cas.367. 

17. Stranger to proceeding. 

Art. 11 — Stranger to proceeding. 

Where a person obtained a decree against a 
member ol a joiiit Hindu family and attached 
the member’s shares in the family and a claim 
preferred by the judgment^debtor's brothers on 
the strength of a deed 01 relinquishment exeryted 
by him III Iyi6> was allowed on April 1, 1922 and 
the decree-holder along with the other creditors of 
the ju'igmeni'debtor. instituted a suit on March 
13, 1923, for a declaration tliat the deed of re- 
linquishment was a collusive transaction intended 
to defeat the creditors: 

Held, that so far as the decree-holder was 
concerned, the suit was governed by Art. 11 of 
the Lim. Act and was within time but as regards 
the other plaintiffs, it was governed by 
Arf. 120 and time-barred. 33 P.L.R. 759=A.I.R. 
1932 Lah.516=I38 Ind- Cas- 412. 

—Art. 11 — Stranger to proceeding — Applica- 
bility of article to* 

Art. II docs not apply to a person who was not 
a party to the proceedings in which the order 
sought to beset aside was made. 57 Ind. Cas. 52 
(Lab.). 


decree against the latter and that the sale in 
execution consequent on the attachment was void. 

Held, that the suit was not governed by Art. 1] 
of the Limitation Act inasmuch as it applied onlj 
to parties to the suit or to the execution procee* 
dings, in question and not to strangers* (1916) 
2 U.B.R. 116=10 Bur. L.T. 225=36 lad. Cas. 3. 

Art. ll-A— Stranger to proceedings— Order 

for symbolical possession— If must be set aside 
within one year. 

An order for symbolical delivery need not be 
set aside within one year by strangers in actual 
possession of the land. 15 M-L.T. 103= 1 L.W. 31 
= 24 Ind. Cas. 771. (See on appeal 30 M.L.J. 4U4 
=2 L.W. 1184=31 Ind. Cas. 6I0.). 

——Art. 11— Stranger to proceedings. 

A judgment ‘debtor is not a party to the claim 
proceedings. The party aggrieved by (he order 
can institute a suit against the judgment-debtor 
even alter a year from the order. 34 Mad* 533 = 
8 M.L.T. 417=(1910) M.WJ4. 741=8 Ind. Cas. 157. 

—Art. 11— Stranger to proceedings. 

Art. 11 does not apply as against a person who 
was not a party to the proceedings in which the 
order sought to be set aside was passed. 32 All. 
88=7 A.L.J. 11 = 4 Ind. Cas, 144. 

18. Miscellaseona. 


—Art. 11— Stranger to proceeding— Claim 
case. 

A person divides his properties to his four 
grandsons in equal shares. Plaintiffs obtained 
a settlement ot half the property from his sons. 
Subsequently in execution of a money decree 
against the sons the whole tenure was sold* After 
the claims preferred by the defendant’s grand- 
sons were rejected, no suit was brought to set 
aside the order in the claim case. In a suit by 
plaintiffs who were not parties to the claim 
case for a declaration of their occupancy right 
in half the property. Held, that Art. 11 was a 
bar to a suit by defendants and the plaintiffs 
were entitled to prove that at the time of the 
settlement the grandsons had a good title to the 
interest claimed by them. Further that Art. 11 
docs not apply as the plaintiffs were no parties 
to the claim proceedings. 53 Ind. Las. 260 (Lai.;* 


.Art. 11 — Stranger to proceeding — Judg- 
ment-debtor, if bound. 

A judgment-debtor will not be bound by an 
order unless he is a party to it and unless the 
order in express terms adjudicates on his title. 
Where only a question of possession is decided, 
the title of the judgment-debtor is not affected 
though he be a party. 26 M. L. T. 513=(1920) 
M.W.N. 77=37 M.L.J. 547=54 Ind. C:as. 530. 


—Art. 11— Stranger to proceeding— Suit to 
act aside 3 sale in execution of a decree 
obUined against third party. 


Plaintiff sued for a declaration that a certain 
well site was not the property of her mother and 
guardian who bad been io possession on her bebalt 
but wsa g gift to her by her nscle and was not 
|igUa bt attached and said in tseetftiQa ox tbs 


Arts. 11 and 120— Miscellaneous— Suit for 
declaration — Certain property is liable to 
attachment. 

Plaintiff attached a certain house in execution 
of his decree against the judgment-debtor. The 
latter’s brother hied objections on the ground that 
be was the sole owner of the property, the 
judgment-debtor having relinquished las interest 
by a deed of release. The objection being allowed 
the plaaitiff brought a suit for declaration that 
the house was liable to attachment and sale* 
Held, Art. 11 govetns the suit. A person by simply 
invoking Art. 11 cannot affect the law of limita- 
tion if bis title to the property has been extiugui- 
shed. 50 Ind. Cas. 6 (Lah.), 

-Art. 11— Miscellaneous— Nature of claim 
suit — Suit by unsuccessful claimant — Continua- 
tion of claim. 

A suit under O. 21* R* <^3, of the C. P. Code 
is a mere continuation of the execution proceedings 
in a claim petition. A suit of this class though 
called original suit are in their essence mere forms 
of appeal allowed by the C. P. Cpde. 38 Mad. 535 
26 M.L.J. 449=25 Ind. Cas* 11. 

Art. 11— Miscellaneous — Distinction bet- 
ween Arts. 11 and 29. 

Art. U deals with a suit by a person to establish 
bis right to or to the present possession of 
property comprised in the order while Art, 29 
deals with a suit for compensation for wrongful 
seizure of movable property under legal process. 
Where a plaintiff sued for the value of the pro* 
perty recovered in execution the suit is not barred 
tf brought after a year of the date of the order 
since 29 governs the suit and not Art- U* 
4 Bur. L.T, 45=9 Ind. Cas, 77^. 
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—Art. 11 — Miscellaneous— Suit for posses- 1. Applicability, 

sion— Order under 0.21, R. y3p C. P- Code- 

Addition oi parties. Art. ll-A— Applicability of. 

A suit brought Within ouc year on an order in execution ©1 a decree oJ A against 

under S. 336 oi the C.P. Code oi lo82 is not barred ^ purchased a house anu three oays htlore 

but a party added alter the expiry oi one year ^ »olu another house to A aiiii wuen C 

can raise the plea o£ Limiuiion. 7 M.L.T. 306= aiiernpted gei possession he was resisted by 
6 ind. Cas. obO. U but U s objecuon was clisaUowed and he 

brought a suit to set aside uic auction sale, 
Ucid, lliai the suit was governed by Art. 11 of 
— Art. ll— Miacellancous— Two_d«crees. the Act. 17 Ind. Ca&. dyi tAU.) 


Where there were two decrees in favour of 
one decree-holder against the same judgment 
deutor and tne objection of toe mortgagee was 
allowed as regards tne second decree but it 
really related to the first while no regular suit 
was brought by the decree-holder the orucr 
operates against both the decrees until it is set 
aside. 122 P.W.K. 190^=69 F. L.R. 1909=4 ind. 
Cas. 970. 


— —Art. 11 — Miacellancoua — Attachment — 
Objection against —Declaratory suit — Limita- 
tion wben objection is not wholly adjudicated 
upon. 

An objection under S* 2d3, C.P.C. (O.C.) made 
to me attachment of several properties etiecied 
in execution ui a decree was allowed >n respect of 
some 01 them and no order was passed in regard 
to iiie rest* but all the property was released 
lioin atiachmeul. The decree-holders again atta- 
ched the properties which were not dealt willi by 
the order passed on the objection. A iresh 
objection was made but it was disallowed. The 
objecioi tiled a suit under b. 2(i3 oi C.P.C. for 
a declaration of iigiil as to thoi>e properties. 
Tile Court ot 1' irst Instance dismissed the suit as 
hatred uy limitation, being of opinion lliat Art. 11 
ot the ii^econu c>chcdulu ut inc Limitation Act 
governed the case and limitation began to run from 
tne date ot the first order. On appeal it was held 
that the order not having been passed in regard 
to tuuse properties the suit was not barred. 
Held, that me view of the appellate couit was 
correct. 58 P.L.K. 1909-42 P.k. 1909=52 P.W.R. 
1909= 1 lod. Cas. 742. 


Art. n-A. 

Syoopaia. 

1. Applicability 

2. Application for possession dismiaaed 

3. Claim oo original title 

4. Computation of time 

5. Basentiala 

6. No resistence to purchaser 

7. Order under C.P. Code (Old)» S» iJS 
g. Order w^ithout inveatigatlon 

9. Parties to suit 

10, Purchaser of co-parceoer*a ahare 

11 , Kaaiatancc to auctioa-porchaaar 

12, Scartinc point of Limitatios 
IS. Subaeqoeot diapotaaealgo 
14 . Bolt fgr pooaeaaioo 

IB. Third party— Solt oBidaot 
T. X>^H. 


Art. ll-A. 

Applicability— Application held not maintain- 
able undei 0.21, k. igU, c.P. Code. 6ee L.P.Lode, 
O. 21, R. 100. hS C.L.J. 155=A.LK. 19S0 CaL S5S. 


—Art. ll-A — Applicability — Presidency 
Small Cause Courts Act, Ch. Vll— procee- 
dings under— It ' suit*’ — Order of ejectmenu if 
••decree”. 

Art. ll'^V, Limitation Act, applies only in the 
case ui piuceedings taken under a dcciee; it has 
no application in respect pi an order lor eject- 
ment passed by Presidency Small Cause Courts 
in proceedings under Ch. Vlloflhe Presidency 
Small Cause Courts Act. Such proceedings are 
not a “suit,” nor liic order ot ejectment in such 
proceedings "a decree” as defincQ in S. 2 (2), 
L. P. Code. 1929 Mad. 09, dl Lorn. 259; 45 
Bom. 972 ; 51 Horn. 885, Poll. 50 Bom. L.k. 747 = 
Al.K. 1949 Bom. 104. 


Art. ll-A— Applicability-Suit on a mort- 
gage— Purcuaser not impleaded — Application by 
purchaser loi re-dehveiy dismissed la execu- 
imn proceedings— Suit by the purchaser tor 
redemption and tor* delivery — Basis of (,uit 
difierent trom title put forward in execution 
proceedings— Art. ll-A not a bar. 

One of several mortgagors who held the mort- 
gaged property jointly, sold an undivided one- 
fourth shale pf tlic property, the consideration to 
be paid to the mortgagee. The mortgagee filed a 
suit on Ins mortgage witliout impleading the 
purchaser, obtained a decree and bought the 
property in execution. The purchaser filed an 
execution application asking Ic-r redclivery of 
the property purchased by lum, but it was dis- 
missed. More than a year later, he filed a suit 
for redemption ot the mortgage and fur delivery 
of properiics purchased by him or in the alter- 
native lor delivery oi one-lourth siiare of the 
mortgaged property. Tiiat the one-fuurth share 
of the entire mortgaged prppeities should be 
given to bun alter partition was sought to be 
made clear by an application for amendment 
which was dismissed. On a contention that the 
suit waa barred by Art. ll-A of the Limitation 
Act! 

Held* that if the title which is put forward as 
the basis of suit is the same as the title winch is 
put forward in the execution proceedings as the 
basis for an order in his favour, then O. 21« 
R. 103 would be a bar, but not otherwise. 
Farsher* if itic relief that ia asked in the later 
tnit U not one whicb the plauuifi could have 
got in tte taosetttwa d^rtmofti tb!E 
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kid? 


2tdtf 


that he diii pursue the remedies given 
under ’tl)e cxccuiiou chapter «vul not bar the 
Uter buU' I'lie Okbib 01 me suit m this cas was 
drrtercnt iroui me iitie pm £or«vard in the execu* 
tion proceedings ana as icic rctief oi partittun 
and delivery or hii one-iouim share could not 
be otitaiiieu 111 the execution deparimcut. Art* 
11-A Would not operate ab a bar to tue suit* 19-)6 
Ud-oy *\1.1-.VV. 35l=A.l.R. 1916 Mad. 
£24 = (1946; 1 M.L.J. 1(W. 

— — Art. ll-A—Applicabiliiy. 

Ijclorc Art- 11»A applies there must have been 
ftn act ot dispobseSbiuu by the decree-holder or 
auctiori-purcnaser* 70 C.L.J, lU=A*i*R. 19-i0 
Cai* 16=44 C'VV-N. 251*lb6 lad* Cas* 9^. 

Art, I l-A— Applicability. 

Art. 11-A applies only to suits by a person wlm 
has bcea dispossessed of property m the delivery 
0 t posbcssiou in execution of a decree. Where a 
person had not been dispossessed of any property 
When the order uoder O* 21, K* 99* Civil F. C*» 
was passed against him and an application which 
was presented by him under O. 21, K. 99, was 
held to be incompetent* the suit is not covered 
by the terms oi Art* 11-A. A.l.K* 1940 Lab. 349= 
191 Ind* Cas* 160. 

Art. 11-A— Applicability, 

A suit under O. 21, K* 103, Civil P. C., is 
governed by Art* 11-A* A.l.K. 193h Cal. 577=68 
C.L.J. 261 = 42 C*W*N. 1051 = 179 Ind. Cas* 40. 

——Art. 11-A— Applicability. 

Where the executing Court does not give 
delivery pf property, a suit hied thereafter tor 
possession of suen property is not a suit under 
U. 21, K* 103 so as to make Art. 11-A, applicable* 
A.1.K* 1933 Cai. 246a36 C W^N. 965 = 60' C. 8 = 
143 lad. Cas. 381* 


—Art. 1 l-A— Applicability. 

in proceedings under O. 21, R. 97, Civil P. C* 
the auctiQD-purchaser was present but did not 
adduce evidence; the opposite party examined 
fioJy one Witness; there was * no opposition 
regarding another Iqc and the Cgurt passed an 
firden 

Held, that there was an investigation pr an 
inquiry by the Court, so as to bring it under 
Aru ll-A. A.l.K. 1935 Cal* 267 = 39 C.W,N. 164 
= 155 Ind* Cas. 702, 


Art. 11-A— Applicability. 

Where the Court dismissed the petition as 
regards one of the items for not having been 
pressed by the dhcree-holder, it was held that 
the petition was not disposed of after enquiry 
and the plaintiff was not limited to the period 
prescribed by Art. ll-A of the Um. Act.' 1933 
Ji4.W.N.924. 


Art. ll-A— Applicability. 


The Court canagt, of its 
any investigation into any 
CfiSistaace or obstruotipp tp 


own motion, make 
matter relating to 
^&S 6 il>QO uadfir 


O. 21, R. 97, Civil P. C., or dispossession ooder 
K. 100. An oruer uoder Kr* 98, 99 or 101 becomes 
coacJusive only alter such an investigation as 
toliows on an application under K. 97 or K. 100. 
it tnere is no application, tliere fan be no 
investigation and therefore, Uiere can be ng 
final order. 

Wnere the order is made on a reply to objec- 
tions, It could not be regarded as one made in 
pursuance ot proceedings taken either under 
K. 97 or K. 100 of O. 2I and a Suit brought 
more than a year after the said order would not 
be barred by time. A.l.R. 1931 Lah. 686=132 
Ind* Cas, 844, 

—Art. ll-A — Applicability. 

Art. ll-A applies only to cases where a person 
who has been actually dispossessed oi the pro- 
perty under O. 21, K. lOJ, and a suit is subse- 
quently brought lor tiie establishment ot his 
title and his present ngnt to possession, in such 
a case the suit nas to be Drought within a year 
from the date of the order. Where such dis- 
possession IS not proved, Art* 11-A does not 
apply. 117 Ind. Cas- 634'slO P.L.T. 872'* 
A.I.R. 1929 Pat. 553. 

—Art. 11-A— Applicability. 

Where the basis of the claim in the suit is the 
same as that put forward in the miscellaneous ob- 
jection proceedings to. the present possession, Art. 
il-A would apply, but wnere the basis ot the claim 
in the suit IS distinct and different and the posses' 
Sion claimed is not present possession but only by 
way of consequential relief to the decree being set 
aside, the Article cannot apply. 101 ind. Cas. 40— 
51 Bern. 158=29 Bgiq. L..R. 33U= A.l.R. 1927 Bam. 
184r 

—Art. ll-A— Applicability. 

A suit uqt under the provisions pf R. 103 gi OJl 
of Che C.P. Code, but based on an entirely differe^ 
cause of action is not governed by Art. 11-A. 90 
Ind.Cas. 575=42 C.L.J. 578=30 C.W.N.163aA.I.R. 
1926 Cal. 377. 

2. Application for possession dismisseiL 

—Art. ll-A— Application for possession die* 
missed. 

In execution of a decree the decree- holder 
plaintiff obtained symbolical possession against the 
judgment-debtors and wanted to remove certain 
huts which were on the land and to take knas po*” 
session! tnese huts were claimed by the defendants 
on the ground that they were pn the land as ttfants 
m their own right. The executing Court rejected 
the plaintiffs’ application for khas possession go 
the finding that the defendants were fin the land m 
their .own rights 

Held, that the suit fell within Art. U'A md 
should be brought within one year from tkc date 
q£ the firder. 106 Ind. Cas« 371=45 GLJ. 588= 
A.X.R. 1927 Cal. 916. 

—Art. 11-A— Application for possosstoo di^ 
ntssed— Where suit is brought for a lesser rcitei* 

Where under a mortgage decree the 

the Bifirtgagfir alonfi mi ipads kabta* but by tame 
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* 


tl8o 


3 * daixn on original uUv. 


mistake or otbcr, the sate proclamation proclaimed 
the whole property for sale and the sale certificate 
certified tuat the whole property bad been sold and 
ill accordance wrth the sale certificate thepuicha* 
ser applied ioi delivery oi possession but as there 
was some obstiuction his petition was dismissed 
and the purchaser brought a suit not to recover 
ihe whole property but fo recover the half-share of 
hiS mortgagor after cficcticg a partition: 

Held, that the suit was not for the same relief 
and that it was not barred by Art. ll-A. 91 Ind. 
Cas. 961=22 M.L.W. 66J= 1926 M.W.N. 165 = A-1.R 
1926 Mad. 2d2. 

3. Claim on original title. 

•.—.Art. 11-A^Claim on original title. 

Art. U-A can only apply if the suit as brought 
IS one by a decree-iioldct or auction purchaser as 
such and cannot apply if the plamtifi iaHs back 
uiiun Ins original title as owner of tlie property in 
sua, treating the defendoot as holding permis* 
sivcly. A.I.K. 1926 Cal. 377, Foil. 114 Ind.Cas* 725 
= A.1.R. 1929 Ail. 6ld. 

—Art. ll-A— Claim on original title. 

A suit contemplated by K- 103 is not confined to 
a suit lor possession, it may be brought either 
on account of his right to possession or on ac« 
count othistitle. A suit under K. 103 therefore 
though brought on strength of title is governed 
by Art. ll-A and must be biuuglit wilhm one year. 

(IdhPlF J. ltd, Full. 120 lad. Ca$. 362=31 fiom. 
L.K. 765=53 Bpm. 666= A.I.K. 1929 Bom. 379. 


4. Computation of time. 

Art. ll-A— Computation of time. 

Where an order was passed under O. 21» R. 100, 
on 23-12-1919 a suit under U. 2l, K.103, challen- 
ging It must he filed on 23-12-1920, which rs the 
last day ot limitatiqa and not 24-12-1920. 90 Ind. 
Cm. 827 (Cal.) 


S. Eaeentials. 

—Art. ll-A— Kssentiali for application. 

Before Art. ll-A could be invoked, it should be 
shown that there was a decree lor posse*sion of 
immovable property or that immovaole property 
was sold in execution of a decree. The article can- 
not be held to bar suits for recovery of posses- 
sion of immovable property after proceedings 
under Chap. 7, Presidency smalt Cause Courts 
Act have tailed. 115 iud. Cas. 504= 1/29 M.W.N. 
174 =29 M.L.W. 637=A.1.K. 1929 Mad. 69=56 
Ma«.J. 199. 

—Art. ll-A—Esaentials — To ettablish right 
to preaant potsession. 

Where an application made by a person under 
O. 21, R. 97, Civil P.C, claiming possession of 
the whole ot the homestead— the opposite party 
clamUDg a share — is dismissed under O. 21, K. 99. 
a suit brought by the applicant for partition of 
the bomestcad and possession of bis share after 
partiuoa* U oot uvemed by Art. U-A, aad baace 
ndkbnif brod^ht mifau odoibv 


order of disaussal gf application under O. 21, 

ri 1936 cal. 364=66 

C.L.J. a37-X.L.R, j Cal. 665= 182 Ind. Cas- 


6. No resistance to porebasor. 

■Art. ll-A-Np resistance to purchaser, 

.uch case alone ArtT U-A afpLes. '' 

■•re!,sla^c‘‘e'''„J''""K 7“ ““'8-tion oi any such 






a — 




« 136— Order under S- 335 CPC 

-Sun by party Claiming unoer a pers^a aga 
insi whom the order is passed. ^6*- 

S ?' a person under 

h. oJ5, C.P.Code, the purchaser from lum is barr.- h 

under Ait. H if he does not sue “ seTisidVIh? 
order wauiu one year from its date. i 

not a,Bly to the case. 4 


8, Order.without investlgatioD, 

Art. ll-A— Order without investigation. 

Art. ll-A of the Limitation Act has no applica- 
tion where, in the summary proceedings a^sina 
out ot the claim in the execution case, there has 
been no irivesiigation. A suit brought by the plain- 
tid whose application under O. 21, l<.y7, CP. Code 
was dismissed to his absence on his tailure ta 
appear when the case was called out, is therefor^ 
not governed by Uiat anticle. 26 CW.N. 633: 39 
lod. i^as. 797;44 B. 515 and 41 Ind. Cm. 640. foil. 
26Pai. 826 = A.l.k. 1950 Pat. 25. 

Art. ll-A — Order without investigation. 

Article U-A, refers to a suit by a person 
against whom an order has been made under 
C.P. Code (amongst others; upon an application 
by a person dispossessed of immovable property 
in the delivery of possession thereof to the 
decree-holder or purchaser, hut the order must 
be one which has bccu passed after some investiga- 
tion. Article U-A does not apply to an order 
under 0.21, K. lUl, C. P. Code which has been 
• passed without any uivestigatipn. 66 Ind. Cas. 
3^=26 CUW.N. 653 -35 C.L.J. S37=eA.LK. 1922 
Cal. 229. 


— Art. ll-A— Order without investigation. 

If an applicMion under O. 21, R. 100, is dis- 


missed without investigation, the person dis. 

K 4 »essed IS oot bound ig bring a suit to establish 
I riAht to possession within one year uadet 
Alt. Il-A. 41 lad. Cm. 640 (Mod,) * 



Z 


LlMirAilON A<jr— Art, ifA - — ^ ^aruet< »o 


tt4^ 


9, Piirtieb to suit. 


■Ari, 1 1 «A— Partita to 
Where parties airajeU 


bUlU 

<m oppo 9 *ti sides are 
parlies to a suit wiium 47 * C-P* t.o«le» neitiitr 
K. KJj i.or Alt. 11 - A applies. i(Ji> Ind. t.as. 414 = 
39 M.L.T. 2 «l=Ai.K 


W 37 Mad. 952 . 


^—Aru ll-A~‘$KartinK pQioi of UmiUtioo. 

An application under 0.21, R. 100, Civil P.C 
was dismissed. Inc applicant preferred a pclitioo 
to tue Judicial Commissioner’s Court under S. 115, 
Civil C.» which was dismissed alter notice to 
the omcr side. The applicant then filed a suit 
under O. 21, K. i03. Tue trial Court held that the 
suit was uoi barred and allowed it to prpceed: 


ICh Purchaser of co-parceuer’s share. 

——AH. 11-A — purchaser of co"parconer*s share 
— Suit for partition- 

Ltitaiu properties weic purchased in Court sale 
as It hcloitsiiig to tile ;udgmeot-dcbtor who was 
a ineniber of a LO'partciiai> and tiic purchaser 
got dcliver>. At the msiAnce of other 
uiLiabcrs it was held that the judgment-debtor 
nad oiil> a share and tuc properties were 
delivered back to the members. In a suit for 
partition and possession oi the judgment-debtor’s 
Share instituted more than one year from the 
date of t)ic order as to rc-deliveiy: 

Held, that the suit was not barred under 
Art. ll-A. 95 lud. Cas. 209=49 Mad. 596=23 
M.C.W. 551=A.1.K. 1926 Mad- 683=50 MX.J. 
681, 

11. Resistance to auction-purchaser. 

yVrt. 11 -A —Resistance to auction-purchaser 

—Suit for a lessor share. 

Where the auction-purciiaser claims entire 
possession of a house and his entire claim is 
resisted and tue Court decides aganisc liim, a 
suit lor possession of only a portion of the 
bouse IS governed by Ari. 11-A. 60 Ind* 

905=19 A.L.J. 53=Aa.R. 1921 All. 92. 


12. Starting point of limitation. 

Art. li-A — Starting point of limitation, 

When the High Court has refused to interfere 
with an order passed in a claim case, the period 
of limiUtioD provided for by Art. 11-A, fpr a 
suit under O* 21, R. 103. Civil P.C*»_ would run 
Lfom the date of order m the claim case and 
not from the date of the High Court’s order 
discharging the rule. A.l.R* 1944 Pat. 225 — 23 
Pat. 14=11 B>R. 243=218 Ind. Cas. 75. 

—.—Art. 11-A— Starting point of limitation. 

The word “prder” in Art. 11-A should be 
construed as meaning the final or subsisting 
order in the case. Tnc period of one year runs 
under Art- 11-A from the time when the Ap- 
pellate Court passed its order. But a some- 
what dificieut consideration would apply if a 
revision-petition presented by an, unsuccessful 
parly in a claim proceeding is rejected by the 
superior Court. If the High Court, in the exercise 
oJt its powers under S. 115, Civil P. Cn refuses 
to interfere in a claim case, it merely amounts to 
go abstention Iroin exercising Jurisdiction and 
the only fioal grdex that remains subsisting is 
the order passed by the trial Courts It may be 
otherwise where the High Court 
vision with the original decisic^ A«RR» wo C^ 
577=68 eXJ 201*4? Ct 
OM- 40. . . . 


Held, (1) that the period of limitation for the 
suit began to run under Art. H-A. tromthedaw 
Oi dismissal of application uuder O. 21, K. 100 
and not from the order passed m revision.. aM 
the .suit was, iliereiofc, barred. 27 N.L.R. 251 — 
A.l.R. 1931 Nag. 17= 130 Jnd. Cas. 145. 


Art. ll-A — Starting point — Application 

for possession by execution purchaser— RejeC- 

Hoo— Suit. 


Where an execution purchaser who i* opt 
entitled to actual physical possession applies to 
be placed in possession and where his application 
is rejected, he must sue within one year o* 
order rejecting his application. 16 W-f-.R- IW* 
24C-W.N. 10 Ul = (.iy 2 u> 5i.W.N. 545=12 L.W.408 
= 2 P.L.T. 33=58 ind. Cas. 21 (P.C.). 


An. li-A— Starting point — Dismissal of 

objection under O* 21, R. 103, C.P*C. 


A person whose objection is dismissed undei 
O. 21, K. 1U3, must sue loi possession wilniu oitf 
year of the order ot dismissal uuder Art. li-A 
gf the Lim. Act. 103 P.L.K. 1910=96 P.WiC 1916 
ss3& ind. Cas. 211. 


Art. ll-A— Surtiug point. 

The nephew of the deciee-holdcr purc^s^ 
the bouse on 22ud bcplcmucr 1908* The 
ment-debtor had sold aupthcr house to A tp iiw 
decree-holder by which the decree was set asiae. 
On the nephew’s aticmpling tp take possession w 
judgment-debtor’s grandson resisted the ooP“5^' 
The grandson's objection was disallowed on ^ 
February 1910. He then filed a suit pn 20 m, 
April 1910 to set aside the execution of saie- 
Held, that the suit was governed by AH. i»'^' 
17 Ind. Cas. 591 (All.). 


13. Subsequent dispossession. 

.rt, il.A— Subsequent dispjosseasion. 

Defendant No. 1 purchased the land in 
tecution ot a mortgage decree and took deiivw 
I the same through the Court. 1 

laintiff, who claimed half of «ch of 
I 3 and the enurety of plot No. 4 
ition under O. 21, K. luO. That application W« 
ismissedon theSth July, 1916. As 
>und to be still m possession p£ the dispute 
lots of land, the plaintiff did not bring . 

>r recovery of possession within a *^ti^ pf . 
•ar from 8th July, 1916. Hu suit was 
1 tHe 7Ui March, 1918 and his cause of 
as that after the date pf the order pwed ^ the 
iplicatioa under 0. 21, R..100. defai^tt NdJ* * 
. 5 entered into a conspiracy and 

took away the by the ^ 

nants of tfcf olaintiff sad thcTebv dispossWO 


tbg 
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Held, that Art. n-A did not apply. 76 Ind. Cat. 
407= 38 CX.J. 150=A.I.R. 1924 Cal. 97. 

^-Art. 11-A— Subsequent dispossession. 

Althouffh it is undoubtedly true that a person 
claimlne to eet rid of the effert of an order 
nnder O. 71. K- ion. C-P Code is hound to brine 
his suit for snrh a otirpoee with'n the ponod 
mentioned in Art- 11-A. he i« not hound to do so 
when his dispossession hs« taken plane, sn^ceonent 
to the date of the order made on the appl’rat on 
nnderO. 21. R. lOn. When* his applirat^on nnder 

O. 21. R. 100 was dismissed on.«he eroimd that h'S 
possession had not been d’Sturhrd, as only 
svmhol'cal possession was taker by bis opponent. 
Time for a suit for remvery of po«sess'op. w;ll 
in surh a case run from the date of ae»ual d-s- 
poesession. 84 Tnd. Cas. 876— 50 Cal. 311 — A. UK. 
1923 Cal. 601. 


9. Fratid 

10. Hindu law 

11. Sale proclamation false by drawn up 

12. Sale under mortgage decree 

13. Sale of property wrongly 

14. Sale of wrong property 

15. Miscellaneous 

16. Art. 12 (b) — Applicability 

17. Fraudulent confirmation of sale 

18. Madras Act VII of 1665 
10 . Art. 12 (C)— Abkari sale 

20. Applicability 

21. Art. 12 (d)— Patni sale. 

1. Applicability. 


—Art. 11-A — Subsequent dispossession. 

P purchased N’s share of famlW pmoertv. D 

purchased the entire propertv of the f?tr^'’ 
which N was a memher and d-spec«cs<e^’ P h® 
thereupon applied under O 21, R. 160. 
for possession. The appb'-^xb.n was d.saPowed 
on 26th Augtist. 1914 and P hroucht fhe present 
suU for possession on 30th Novfniner> 1 15: 

Held, that the suit was barred hy limitation rot 
having hren brouch* within one yea; as requ-red 
bv Art. 11-A of ibe l.imifat'on Act from fte date 
of tbe order disallovtnr the frpl'eM’on jirdcf 

O. 21, R. 100. C.P.Codc. 59 Ind. Cas. 772 tCal.). 


——Art. 12— Applicability— Suit for declara- 
tion. 

Art. 12 has no afpliration to a case where the 
plaint'ff merely asks fora declaration tl'pt, rot- 
wifhstardire the sale, h?s intere«t in the property is 
pot afTerted hv tt’e sale and the co* firmalion there- 
of. A.I.R. 1942 Pat. 366=23 P.LT. 361 = 202 Ind. 
Cas. 57. 

Art. 12 — Applicability — Suit for declaration. 

A suit for a mere declaration that the plairtifT's 
interests nre rot rffretrd t'V it, le rot Poverre.d by 
Art. 12. 7 P.R. 770=A.1.R. 1941 Pat. 490=194 
Ind. Cas. 435. 


14. Suit for possession. 

•Art. ll-A— Suit for possession. 

A Suit for possession after the 
purchaser's application for actual possession n s 
been disallowed is barred if hrotichf more than ore 
year after the date the appl-ration i* d.sallowe^. 

5RTnd.ras.21=24 r.W.N. inri = l6 N T 16.^- 
12M.L.W. 408=1920 U.W.N. 545=2 P.L.1.33 
(P.C.). 

15. Third party— Suit against. 

Art. ll-A— Third party— Su>t for declaration 

actinst. 

Art. n-A applies to a decree-holder and his 
suit for declaration of his right aga.nit third 
person must he brought witbm a 

•rder of the execution Court, 

All. 607*20 AX.J.S7R=A.IJ1*1922 AIL 403. 


It. la. 


Syioop«l» 


1. Applicability 
t. Redemption salt 

3. Sale requiring copflimatioa 

4. Starting point of Umimif®® 

L Void sole 

e. Art. 13 (a)— Applicability 
7. Fmodnlcnt confiraoillon 

A FmdulMit docrao ud ask 


Art. 12 — Applicability — Suit for declaration. 

Art, 12 provides the period of limitation fora 
suit to set aside a sale. Tt does not apply to a 
suit for a diclaraf'on that li e plaintiff’s interest 
in t!<p bnldintr ha' not hern pffccfc<l bv the saV. 

A.TR 19.41 ral.. 133=45 r.W.N.277=I.L.R. (1941) 
Cal. 339=199 Ind. Cas. 403, 

12 AppHcability- Sui* for declaration 

—Limitation when consequential relief is also 
prayed for. 

The I imitation Art protect* bena fide purcha- 
sers at judicial sales by providinp a short l-mit of 
time within which such rulfs may be hroughl to 
set them aside. If the P'oteciion i.* to he cm fired 
to suits which serk ro other relief tl an a derlara- 
tion that the sal- cuchl to he set aside, and is to 
vanish directly some other rehef consequent on the 
arnulmentof the sale is sought, the protection is 
exceedingly small. There .s no justification for 
refusing to construe Art. 12 (a) according to its 
Obvious meaning whenever a Roes on to 

pray for that relief which is the object, prrhap* th. 
Afilvohlrrto^ 13 1. 309 

Lf M nonO) ^rvW.N.10=r2 Pome T P. 927:^ 

U) il L. J. 3e«=25 E. 337=27 I.A. 216 (P.C.) 

Art. 12 - Applicability— Suit to get aside sal* 
U execution of « decree egeiost third party. 

Where plaintiff sued for a derlaration that ■ 
rtain oropertb told in execution of a decree 
•ppiBSt tbe fuerdiee w«a not lialU to saie aed 
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that the attarhinent wa<j vo*'^, the sii‘t not 
^ov^rr><.rt hv Art 12. (»Q16) 2 U.B.R. 116=10 Bur. 
L-T. 223 = 36 In-i. Ca<5- 3. 

— ■■Art. 12 — Applicability of. 

Where in ex^rufion of a decree of A ajrainet B C 
ptirchasfd a hou't'* and three dav^ before it B «ol‘l 
another hon<e to A and when C attempted to t^et 
po^cession, he was resisted hy one D but D's 
ohiect on was dis^Dowed and he broueht a suit to 
set aside the auction sale. Held, that the suit was 
governed hy the Art. I l-A and not by Art. 12. 
17 Ind. Cas. 591 (All.) 

——Art. 12 — Applicability— Sait to establish 
right to property sold in execution. 

Where an intervenor claims a share of attached 
property, the court should define the respective 
shares of the debtor and the intervenor. and sell 
the^ debtor’s definite share only. If the court 
ornits to do so, and sells the attached property 
Suhicct to the interveror's claim, this is no valid 
order under S«. 200. 2*1 or 2*2 of the Code of 
Civil Pro^eduee, and the llm’tation of one year for 
a su't under 9. 283 of t^’e Code does not anplv. 

d W.R I*;, Foil. 1905 A. W.N. 49=2 A.L.J. 178= 
27 A. 464. 


2. Redemption suit* 

Art. 12— Redemption suit— Property sold in 

Court auction. 

A mortgagee got the mortgaged property sold 
under his decree without impleading the sons of 
the mortgagor who brought a suit for redemption 
of the mortgage more than one year after the con- 
firmation of the sale: 

Held, that a suit for redemption does ,not lie 
unless the plaintiffs ask for a decree for ’ setting 
aside the auction sale which remedy is harred to 
them under Art. 12. 116 fnd. Cas. 548 = 10 P.UT. 
2l4 = A.r.R. 1929 Pat. 323. 

Art. 12— Redemption suit. 

^ A su’t for possession of property sold in execu- 
tion of a decree on the ground that the Sale was a 
niiHitv need not he hronght within one year of the 
sale. 11 C.W.N. 1078, Diss: 14 C.L J 510. Foil. Art. 
12 does not appiv to a su’t for redemption where 
it is not necessary to set aside the decree or the 
sale thereunder. 35 lod. Cas.404 (Pat), 

^Art. 12— Redemption suit. 

Tn execution of a money decree against the 
mortgagor, a mortgagee in posse.ssion of the 
mortgaged property sold and himself became the 
purchaser at the court sale. More than a year 
after this an assignee of the mortgagor sued the 
mortgagee for redemption. The lower courts 
threw out the claim on the ground that it was 
barred under Art 12 of the Limitation Act, and 
S. 244, C.P.C. Held, (I) that the suit wa* not 
barred under Art. 12 of the Limitation Act. since 
un Icr Ss. 67 and 99. T.P.A. the sale Itself was 
invalid and could confer no right on the mortgagee 
purchaser, and it was therefore not incumbent on 
the mortgagor to bring a su»t to set aside the sale: 
tb4t S* 244, C*P.C. (OtC.). bad do application to 

t 


the plaintiff who was not a party to the previous 
suit. 5 Bom. L.R. 952. 

— •■■Art. 12— Redemption suit. 

A sale of mortgaged property in contravention 
of S. 90 of the T.P. Act is a voidable one and if 
not avoided within the time prescribed, the right 
to redeem is extir’giiished. 32 M.L.T. .525 = 19 
M L.T. 121 = 5 M.L.W. 242=32 Ind. Cas. 611. 

Art. 12— Redemption suit. 

Where a mortgagee obtains a money decree 
against the mortgagor on account of arrears of 
interest due, on the mortgage amonnt and purchases 
the mortgaged property in execution of his decree, 
held, that the sale was only a voidable one and 
l!<at the failure of the mortgagor to 9et_ it aside 
within the time fixed by Art. 12 of the Llm. Art 
extinguished his right of redemption. 14 Bom. 

L.R. 254=14 Ind. Cas. 780. 


3. Sale reqatriog confirmation. 

—Art. T9 — Sale requiring ceofirmation. 

For the mirpo-ei of Art. ta, in the ca<e of a »ale 
that require* ronfirmaiion, lime begins to run from Ihe 
date of the ronfirmalirn and in other caret from the 
dale on which the lale heremei otherwise final. *3 
C.L.J. 339— JO Ind. Cat. 87. 


^* Starting point of Ilmltatioii. 

— —Art. 19 -^ Starting point of IlmltatloD. 

A decree wai obtained against a ladv governed hf 
Alivasanihana Tjiw The ladv died leaving the plain- 
tiffs her minor children. An officer of the Court 
was appointed to act ss ih^ir guardian and properly 
belonging 10 them wa« sold in ncrctiiion. The plain- 
tiffs instituted a rult to ret aside the sale almost at 
the expiry of twelve yean Pom the date of sale: 

Held, that e^'en assuming that Ihe eircumstaneea 
conneeted with the appointment of a Court guardian 
might have entitled the minors to question the sale, 
they most have taken the necessary proceedings within 
the one year allowed by Art, n subject to such exteniion 
of time as they mav get under S. fi. at the sale wai 
onlv voidable and not a nullitv. (1035) M.W.N. 9 ® 4 " 
A.I.R. 1935 Mad. 1083=158 Ind. Cat. 874. 

Art. 19 — Starting point of llmltatioo— Ap» 

pllcatioa converted Into anlt* 

The permission given to convert the original a^ 
plieMiion info a suit relates bark to the date when the 
original application w^s filed. M^rly because ih* 
court fee w«i paid later does no* mean that the itul 
must be deemed to be instituted on that date. 

1^’heTe. therefore, an appltration under O. at. R. 
of Civil P. C was filed on January i9, 1911 and it wM 
later converted into an application under S. 47 on July 
99, 1039, and later still converted into a P**' j* '? * 
regular suit on September 9q, 1093, it w*B held that 
the suit waa filed on the dale of the application under 
O. 91. R. lOo, i e., on January 19, 199* und not on 
September an, 1939, the date of the pertnission 
to convert the application iatoaauit. 47 
S30=A4*R. 1945 Bom. 409. 
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—Art. ia— Starting point. 

Time under Art. 12 runs from the date of the final 
eonfirination of the ^ale. So long as «he sale is undw 
consideration of the revenue authorities, it cannot be 
iftid fo have b<en confirmed and become final and 
conclusive. 100 Tnd, Cas. 097=45 C.L.J. 73 “ 3 t 
C.WJ^. 299eA.I.R. 1927 Cal- 3 < 5 - 


Reid, that the sale was a nullity and it was not 
necessary to aet it aside and therefore. Art. 12 had no 
application. (1035) O.W.N. 8oo«A.I.R. 1935 P.C. 139 
=42 M.L-W. 270 =i 6 P.L.T. ffto*! B R. 832= 14 Pat. 
6! i = (i935) M-W.N. 841=39 C.W.N. ii24-*37 Ihmi. 

Vw c’ ALJ. Ii 47 .-t 034 

A.VV.R. 1326=62 I.A. 224=157 Ind. Cai. 485 (P.C.) 


5, Void sale. 

—Art. i»— Void sale. 

Saif in excess of area directed by mortgage-decree 
“Suit to recover possession — L'mitaMon. See C. P. 
Code, S. 47. 52 Bom. L.R. 358=A.I.R. 1950 Bo™- 346- 

' Art. X2“Void or illegal sale. 

the order for sale is ilhgal, it is not necessary 
for the plairtifT to bring a suit to set aiide the sale 
and he is entitled to wait until the sale is either 
atiempteil to he enforced or enforced against 1’’™* 

A, I P. 1Q43 Mad. r,ni =fi943) i M- L-.l- 3 ^^“ 5 B 

ML.W. 383=(i943'j M.W.N. 445=213 Ind. Cas. 255- 
““Art. ia“Void sale. 

Art. 12 has no application when the transaction in 
qucititn is a nullity. In that case it is unnecessary to 
set it aside. The p'aintiff is entitled to bring a suit to 
tel aside the decree and if he sucre* ds in that suit, the 
decree being a nulliiv it must follow that the sale in 
comrqurnce of it w-as a nulliiv aho. If the sale v/ot a 
nt'IHty, it cannot avail the auetion- purchaser that he 
was a bona fide purchaser without notice of the 
difccii in the proee* dirgs- A.l.R. ip43 Bom. 288 = 
45 Bnm. Lp. 553=l.L.R. (i 943 ) Bom. 400*212 
lod. Cas. 205. 

“-“Art. i« — Void aale. 

Art. t2 does not arply to void sales. It applies only 
to cases where the plaintiff was a party to the precee- 
dings in which the sale was held. The Cour* has no 
jurisdiction to sell the propeity of persons who are not 
psniei to the proceedings or properly represented on the 
record and as against such perions, the sale will be a 
nullity. A.l.R. 1042 Ourih 120= 194 * O.W.N. *328 
“17 Luck. 456= 198 Ind. Cas, 107. 

—Art. 10“ Void aale- 

Wliere a sale held in execution of a rent decree was 
valid, Art. 12 applies but if the sale is a n‘'lUty, there 
is no occasion to set it aside. A-l.R. 1941 P»t. 490= 194 
Ijid. Cas. 435. 


——Art. xa — Void oaloo. 

\Vhcrc the sale Is in fact a nullity, no question of 
limitation under Art. 12 does arise. 113 Ind Pai 731- 
-50 All. 686=26 A.L. J. 7 * 6 =A.I.R. 'i928 All. 3^3. 

—Art. X a— -Void asdo. 

)ATiere the sale is a nullify, no question oflimltation 
arises. A.l.R. 1024 f'*! 638. Foil. 105 Ind. 193 
= 54 Cal. 624= A.l.R. 1927 Cal. 781. 

—Art. 12 — Void aale. 

When the sale under the Bengal Land Revenue Sales 
Act, is a ntiHiiy, there is no need in ret it aside, artd 
S, 33 of the Saks Aci and Art. 12 of the limitation Art 
ate not applicable to such a rale, go Ind. Cas. 40=42 
C L. J. 69=A.1.R. 1925 Cal. 1148. 


—Art. T2 and Ss. a6 and 98“Void eale— Suit 
to net aside revenue sale- Litnitetion for defenre 
that revenue sale le void— Revenue aale stnd Civil 
Court sale. 

While a suit for a declaration that land was free from 
payment of assersmenl was pending, the land was fold 
under a decree for arrears of as»eysmej.i by the Revenue 
Court. Plaintiff the owner of^ the land, however, 
remained in po^ses^ion and obtained a decree in the 
same Court declarit g the land free from assessment 
about the time of the sale by the Pevrmie Court. 
In a suit by tlie vendee of the auction-pur* hakcr 
at the Revenue sale plaintiff plea*led as a dekndant 
that the revenue sale wa» void and gave no right to 
the auction-purchaser: 

Held, that the defence was not prohibited by the 
law of limitation though the owner of the land 
could not file a suit after a year from the sale 
by the Revenue Court. 

Held fiirther, that the revenue sale was not x-alld 
tmder \hc * Ircumstances. 22 Pern. L R. 1082 — 59 
Ind. Cas. 118- 


"■ -Art. It— Void 

Art. la would arp*v otilv if the sale is held to ^ 
Uodingon the plaintiffs. If the plaintiff’s interest is, 
on the other hand, found not 10 have been sold or the 
mIo is held to be void again** ihrm, ibis ariirie can- 
not beMimiitrd to stand in their way and they will 
be miitlrd lo ihe relief claimed by ihrm. Al.R* 
1 ?\^.A**'** e 67 -l.L.R. (* 940 ) Mad. ias=(i 939 ) 

M.W.N. 918=50 M.L.W. 472=187 Ind. Cas. 8 >6. 


-Void Mlo. 

^*^wo rertain property sold was shown in the bM 
»eet to be the rreperty caclusively lekrgirg to ire 
Judfmenudebtor, Hit at the live of tie sale the title 
10 the property sold wm bo« in the jvd^cBt^btor 


t*— Void mIc — S etting aside. 

A suit for a declaration that the sale In exe- 
cution proceedings was fraudulent and rann*'l 
■ ffect |h^e rig*‘ts of the plaimiff in rei(eci of 
the properties sold is not baried though b-fiuglil 
more than a year after the sale. 24 Ind Cas. 

695 (All )- 

— Art 12— Void aale. 

A tale in execution which is riill and void for 
want of Jurisdut'cn or for any oihir c?o‘e or 

srherr it doet rot affect a ftiarger’s inlfre^t r« ed 

not he t't aside and a suit is not govern* ** h> Art. 
12 even though it has indirectly the effect of tettirg 
it aside. 13 O.C 297 = 8 lad Cas. 374 . 
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6. Art. 12 (a) — ApplicabiHtj. 

-Art. 12 (a) — Applicability — Suit by on- 
successful claimant. 

Art. 1? is not applicable to a suit by an un- 
successful claimart aeainst a purchaser in Court 
sale as tbe plaintiff does not sue in such a case 
to Set aside the sale nor is 't nctcccary for 
him to do so' A .l.R. 1933 Lah. 10-34 P.UR. -168= 
140 lud. Cas. 534 (2). 

Art. 12 (a) — Applicability. 

The period of lim't-ition applicable to a su't for 
possession of property sold in ex**cu»ion of a 
decree is prescribed by Art. 12. 1 Lah. 27 = 55 
lad. Cas. 833. 

— —Art. 12 (a)— Applicability — Decree-holder 
purchasing without permission. 

Where the decree-holder buys without permis- 
sion or where he has applied and been refused 
the permission tbe sale is voidable onlv and not 
void. Ai<» 1 2 appl*c«, and the suit must he brought 
within one year. 67 Ind. Cas. 914= 16 M-L W. 190= 
.3 Pat. L.T. 529=31 M L T. 209=49 I.A. .t12=l 
Pat. 7,3.1 = 21 A.L. 1.2.1 = 27 T.W.N. 294=37 r.L..T. 
410 = 25 Rom. L-R. 630 = A.I.R. 1922 P.C. 336 = 44 
M.LJ.718 (P.C.) 

“——Art. 12 (a) — Applicability. 

Where the debt by the father is found not to have 
been due or to have been incurred for purposes 
which were immoral or illegal, a decree obtained 
In respect of such a transaction would not bind 
the sons and the sale held in execution coflH not 
he held to be binding on them so as to neces- 
sitate a prayer for setting it aside particularly 
when tt’c property was purchased by either tbe 
decree-h<i»lder himself or even by a stranger having 
knowledee of the circumstances in which the debt 
was contracted. Art. 12 has application to such a 
case. A.T.R. 1030 Mad. a67=T.L.R. (1940) ^^ad. 
123=(1939) M.W.N. 918=50 ML. W. 472=187 led. 
Cas. 816. 

—Art. 12 (a)— Applicability— Execution sale. 

A suit to set aside the sale must be brought 
within one year from confirmation of the sale 
nn +er Art. 12 (a). Sch. f. Limitation Act. A.T. R. 
1922 p.r. 336, Foil. 101 Ind. Gas. 89= A. (I- R. 1927 
Mad. 1135. 

— Art. 12 (a)— Applicability. 

Art. 12 applies to suits brought by parties to tbe 
decree which resulted in the sate or bv parties to 
the proceedings in which the sale took place or by 
persons claiming through them and does not apply 
to suits brought by persons who are not bound by 
the sale. Nor does the article affect a defence set 
no by a party io possession. 67 Ind. Cas. 894 
(Lab.) 

1 

Art. 12 (a)— Applicability— EzecatioQ sale 

— Suit to set aside. 

Art 12 of the Limitation Act governs suits to 
set aside sales in execution cases after an attach* 
ment of the property in the iudgment-debtor*a 
Me-time but without being properly represented 
hy kis heirs after hit dcaHi, as such sales are 


voidable and not void, at the heir’s instance. 
23 O. C. 218=58 Ind- Cas. 549. 

Art. 12 (a) and S. 6— Applicability— Sale in 

execution of mortgage decree against minor— 
Suit for possession by latter alleging gross 
negligence of guardian ad litem— Limitation. 

Where the property of a minor was sold in 
execution of a mortgage decree passed against 
him during his minoritv. and a suit was brought 
by him after attaining majority for it_« po«session, 
on the ground of the guardian ad litem’s negli- 
gence: 

* 

Held, that sale under a mortgage decree was a 
sale in execution of a decree under Art. 12 (a) of 
the Limitation Act that before the plaintiff could 
obtain the relief regarding the possession of the 
suit property he was hound to sue for cancellat'on 
of the sale for which limitation provided under 
Art. 12 fa) was one year and that, therefore, 
instituted more than one year after the pla»nt*“ 
attained maioritv was clearly barred by time. 
A.I.R.1949 E.P. 20. 


Art, 12 (a)— Applicability — Minors. 

A suit brought by the son after attainins 
majority for setting aside the sale of h»s share in 
Court auction in execution of a decree agamst the 
father is governed hy Art. 12. Ind. CaS. 31^ 
24 M L.W. 475= 1026 M.W.N. 767=A. I- R* 1926 
Mad. 1190=51 M.L.J. 845. 

——An. 12 (a)— Applicability— Minor. 

Where minor is represented hy a duly appointed 
guardian, the decree is not ab initio void and Art. 
10, Limitation Act, will appiv to set it aside. 92 Inc- 
Cas. 241 = A.I.R. 1926 Nag. 267. 

Art. 12 (a)— Applicability— Minor — Where 

no proper appointment of guardian made. 

In execution proceedings against a minor son of 
the judgment-debtor the application for the ap- 
pointment of a guardian of the minor was not 
arcompanjed with an affidavit and the guardian 
did not appear and act for the m'nor and certain 
property of the minor was sold. After 
majority the minor brought a suit to set aside toe 
execution sale: 

Held, as the application for the appointm^tof 
guardian was not made in accordance with 0.34 
R.3 (3). the minor was no party to the execution 
proceedir gs and hence the suit to *et aside the 
sale is governed bv Art, 144 and not by Art. *£• 
67 Ind. Cas. 547=SL.L.J. 44=A.I.R. 1922 Lah. 
447. 

—Arts. 12 (a)— Applicability and 144— Deft. * 
minor — Decree against — Sale of property »« 
execution — Suit to recover property. 

Where a minor deft, is not proPe^ly represented 
a decree passed against him is a nullity, ano 
the Court has no power to sell 
property in execution of that decree- I* 
a sale takes place the minor can recpver in 
property ffpm the auetien-pqrchaaer an<* *“• 
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Article applicable is 144 and not Art. 12. 113 
P.R. 1918=48 lod.Cas. 399. 

-—Art. 12 (a)— Applicability— Suit by minor. 

According to Art. 12 a suit by minor to set 
aside his sale must be brought within one vcar 
from the date of the plff.’s majority. .^0 P.'W.R. 
101g=40 P.L.R. 1918=:43 Ind. Cas. 712. 

Art- 12 fa) — Applicability— Execution sale 

—Deft, minor— Notice on guardian ad litem. 

A suit to set aside an execution saV, brought 
after one yea*", after the date of sale, is barred 
though it appeared tl at at the date of passing the 
decree the deft, was minor but became sul ju»’i8 
at the time of execution rrocfulings, notice of 
which was served not on him but on the guardian 
ad litem. 39 Mad. 1031 =19 M.L.T. 93=32 lod. 
Cas. 391. 

—Arts. 12 (a) and 164— Applicability— Execu- 
tion Sale— Death of judgment-debtor— Minor 
representative not properly represented - Suit 
to set aside sale. 

A judgment'dchtor died after decree and during 
the execution proceedings his widows, ot'C of 
whom a major and the other a minor, w^re 
brought on record as legal representatives. The 
major widow ha't no subsisting interest at the 
time of the proceedings and the minor was rot 
represented by a pi’oper guardian. The properties 
were sold for a grossly low price and purchased 
by a decree-holder. In a «uii by the minor widow 
after attaining majority for the recovery of the 
possession of property, held, that the suit having 
hern instituterl w'tliln tt>rfc years of the plfl.’s 
majority was in time. Neither Art. 12 nor Art. 
lAA had any appheation to the case. 38 Mad. 
1076-28 M.L.J. 525 = 29 Ind. Cas. 314. 


«r, execution sale based 

regarding the confirma- 
Ar? ^7 governed not by Ait. 95 1 „t hy 

insVitite^ Limitation Act. Whctl.cr a suit 

he aside a sale or not is to 

bt decided not from the form of the relief hut 
from a consideration of substance of t> e relief 

vo'Idable'^Sit H ^Me is on y 

validity of the sale. A. 1. R. 1950 H.P.^ 


B. Fraudulent decree and sale. 
Art. 12 (a)— Fraudulent decree and sale 

30 C. W. N. 659=33 Ind Cas. 767. '' “ 


9. Fraud. 

estate property belonstna^o 'I'r 

suit to set aside the sale mu?* k 's sold, a 

one year fiom the date of tbrsafe f ’/ 

.within one vrar fraud is 

,W; -33= 


—Arts. 12(a) and 144— Applicability— Suit by 
objector. 

An objector who is not a party to the decree 
in execution of which the sale took place and 
whose title to the immovable properties is not 
denied, ran sue for possession against the auction- 
purchaser, under Act. 1-14, Hi« su't is not 
governed by Art. 12. PfllP.L.R. 191 1 15 P.R. 1912 
=252 P.W.R. 1911 = 11 Ind. Cas- 76. 

—Art. 12 (a)— Applicability— Suit by third 
party. 

Where the plaintiff in a suit for possession of 
property soM in execution of a decree was the 
original owner of the property and was not a 
party to the decree under which the sale took 
place nor a representative of any of the parties 
and was consequently in a position to ignore the 
tale altogether! 

Held, Art. 12 has no application and the suit falls 
under Art. 144. Art. 91 also is not applicable, as it 
provides for the cancellation or setting a«idc of 

**91 otherwise provided for and 
it binds only the parties to the instrument and 

P* P.R. 1912). 71 Ind. Cas. 822= 
A.l.R. 1924 Lftb. 396r 

7. Fraadoleat eoafirmatioa. 

Arts. 12 (a) and 9S— Prandnlent conflnna* 

tloD— Suit to tat atida exacBiloo tale. 


4 U 


ninau iaw« 


Art. 12(a)-Hindu law— Mitakshara— Mort 

gage decree against father. “ “on- 

Where in an execution of a decre#- ao-aino. 
the father of a joint Hindu family. propeJti 
has been sold the sons cannot claim to redeem 

without setting as-dc the sale wiihin the r;!^ 

prescribed by Art. 12. I Pat. L. J. 180=2 Pat L W 
413=34 Ind. Cas. 288. rat.L.W. 


—Art. 12 (a)-Hindu law-Sale of property of 
joint family. ^ ^ 

Obiter.— A suit for redemption of property which 
was sold in execution of a decree against a joint 
family which was effectively represented in the 
suit, is barred if no suit to set aside the execu- 
ticn sab IS brought within one year of the sale 
I Pat. L W. 197 = (1917) P.H.CC. 113=37 Ind! 
Cas. 833. 


11. Sale proclamation falsely drawn up. 

'Arts. 12 fa), 95 and 120— Sale proclama- 
tion falsely drawn up — Remedy of auction- 

purchaser. 

A sale proclamation falsely drawn up described 
the judgment-debtor to have absolute proprietary 
right in the property. The auction-purchaser not 
krpwiogthe facts, pnrebased 'he property- Oo 
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learning the true facts, he sued for cancelling 
the sale and refund of the purchase money. The 
decree-holder pleaded amo^'g other points that 
the suit is barred hy Art- 12. Held, the suit was 
within lime heine poverned hy Art. 95. 34 Mad. 
143 = 8 M.L.T. 154=fl9l0) M.W.N. 286 = 7 lod. 
Cas. 60. 

12. Sale under mortgage*decre«. 

—Art. 12 (al— Sale under mortgage-decree. 

A sale ordered hy a mortg.'ipe-derrce is a 
sale in execution of a decree within the meaning 
of that pxore«sion in Art. 12 fa). A. T. R. 1942 
Oudh 33 = l'i41 O.W.N. 1079=17 Lock. 1 = 196 
Ind. Cas. 457. 

13. Sale of property wrongly. 

Art. 12 (a)— Sale of property wrongly. 

Where plaintiff’s property is wrongly sold in 
Court sale owing to his own mistake, a suit for 
recovery of the property from its auction-pur- 
chaser is governed by Art. 12 of the Act. 67 
Ind. Cas. 8^7 = 24 Bom. L.R- 423=46 Bom. 914= 
A.I.R. 1923 Bom. 62. 

14. Sale of wrong property. 

Art. 12 (a)— Sale of wrong property. 

Where in execution of a decree for sale of the 
mortgaged property cert.ain property of (he judg- 
ment-debtor (other than the mortgaged property) 
was wrongly included in the auction-sale, and the 
judgment-debtor knew nothing of the sale, his 
suit to recover possession of the property sold in 
excess of the decree would not he barred by 
O. 21, R. 92, nor would it he barred bv limitation 
since the sale being a nullity, as it was not 
justi6ed by the decree, no question of limitation 
under Art. 12 wonld arise. 119 Ind. Cas. 852= 
A. I. R. 1929 All. 673. 

4 

15. Miscellaneoas. 

—Art. 12 (a) — Miscellaneous — One of two 
mortgagors not made party for want of notice 
—Suit by the non-imoleaded for recovery of 
property after sale — Limitation. 

See Transfer of property Act, S. 85. 11 
C.WJJ. 1078=6 C.L.J.719. 

16. Art. 12 vb)— Applicability. 

' —Aft. 12 (b)— Applicability. 

See Madras Estates Land Act* Ss. 8 and 149. 
(1946) 1 M.L.J. 29t = A.I.R. 1946 Mad. 461. 

Art. 12 (b)— Applicability. 

Art. 12 (h), does not apply to sates under the 
Madras Estates Land Art. 34 M.L.W. 94=61 
M.L.J. 203=A.I.R. 1931 Mad. 724=134 Ind.. Cas. 
184. 

—Art. 12 (b)— Applicability — Madras Estate^ 
Land Act, S. 118. 

A sale under S. 118 of the Madras Estates Laud 
Act is opt a sale in pqrspance pf a decree or 


order of the Collector or other officer of 
revenue and rohsequentJy, a suit to set aside the 
sale is not governed hy Art. 12 of the Limitation 
Act. 100 Tnd. Cas. 1007=38 M.L.T. 333=A.I.R. 
1927 Mad. 488 = 52 M.L.J. 390. 

Art. 12 (b)— Applicability— Madras Estates 

Land Act. S. 131. 

As a sale becomes final, in the absence of any 
application under S. 131, Estates Land Act, 
within 30 days after the date of eale, a suit to 
set aside the sale brought more than one year 
after <urh date is barred hy limitation. 76 Tnd. 
Ca«. 840=19 M.L.W. 81=33 hf.L.T. 201=1924 
M.W.N. 37 = A,I.R. 1924 Mad. 278=45 M.L.J. 840. 

17. Fraudulent confirmatiou of sale. 

——Art. 12 (b) — Fraudulent confirmation of 
sale. 

A suit for Possession of land and the right to 
ask for a declaration that a sale under the 
Chota Naepur Tenancy Act has been fraudulently 
confirmed is clearly not a suit under the Chota 
Nagpur Tenancy Act. Jt is governed hy Limita- 
tion Art. Art. 95. 96 Tnd. Cas. 529=5 Pat. 759= 
1926 P.H.C.C. 225=8 P.L.T. 124=A.1.R. 1926 
Pat. 401. 

18. Mad. Act VII of 1865. 

Art. 12 (b)— Mad. Act VII of I865— Suitto 

set aside rent sale — Necessary party. 

In a suit to set aside a rent sale under S. 39 
of Act VII of 1865 (Mad.) the person at whose 
instance the sale was brought about is not a 
necessary party and the joinder of such person 
as party more than one year from the dale of the 
sale, will not enable the Court to dismiss the 
Suit as barr'-d under Art. 12 (b) of the Lim. Act. 
38 Mad. 837=26 M.L.J. 239 = 1 M-L-W. 212= 
11914) M.W.N. 236=22 Ind. Cas. 826. 


19. Art. 12 (c) — Abkari sale. 

Art, 12 (c)— Abkari sale — Suit to enforce 

mortgage on property. 

A Suit to enforce a mortgage on property sold 
under S. 28 of the ifadras Abkari Act is no* 
governed by Art. 12. 28 M. 420. 

20. Applicability. 

Art. 12 (c)— Applicability— Award under 

Bombay Co-operative Societies Act — Sale by 
Collector under S. 59 (1) (b) of latter Act- 
Limitation for suit to set aside. 

Art. 12 (c) of the limitation Act applies both 
to sales for arrears of Government Revenue and 
also to sales for any demand recoverable as 
such arrears, e. g., a sale by the Collector 10 
execution of an award under S. 59 (1) (b) 
the Bombay Co-operative Societies Act._ The 
limitation for a suit to set aside such sale is one 
year from the date of confirmation of the sale. 
48 Bom. L.R. 610=231 Ind. Cas. t3t=A.I.R. 
1947 Bom. 144. 
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LIMITATION ACT— Art, ta (c) — 20. Applicability, 


—Art. 12 fc>**“ Applicability — Sale for 
Government reventie— Suit to set aside— Com- 
promise— Subsequent Suit for possession. 

Where lan^s of the plaintiffs were sold for 
arrears of Govemnert revenue and plaintiff in 
a suit to have the sale set aside on the ground 
of fraud romprom’sed the claim i^ith the pur- 
chaser and more than three years after date of 
the compromise sued for possession of the lands 
on a declaration of their title, held, that the 
suit was barred bv Art. 12 (c) of the Lim. Act. 
23 Ind. Cas. 240 (Cal.) 

Art. 12 fc)— Applicability — Execution sale 

— Collateral attack. 

A sale (in this case under the Revenue 
Recovery Act) by the court cannot be attacked 
either directly nr collatfrally after the period 
of limitation. Thus irregularities in the Sale 
cannot he availed of to ignore the sale after 
the period of limitation, Mad. 356“ 13 

M L.T. 40P = (1913) M.W.N. 581 = 25 M.L.J. 303 
= 19Tnd.C.as. 694. 

Arts. 12 (c), 95, 120-AppHc8bility— .Toint 

owner— Certificate of sale, setting aside — 
Fraud— Recovery of property. 

Where the notice required hy S. 10 of the 
Public Demands Recovery A<-f has rot been 
served, the certificate has rot the effect of a 
decree and a suit to set aside a sale on such a 
certificate is rot roverred hy Art. 12 hut hy 
Art. 120. Where the sale is scupht to he set 
aside on the pround of fratjd, and fraud is 
estahli«hcd. the arfirle anplical-le to the suit is 
Art. 95 and not Art 12. This is rone the less so 
hcrause the plaintiff may, frrm an entirely 
different stand point, he entitled to the benefit 
of S. 18. Where a plaintiff, ore of several co- 
sharers, ha« lo«t his piorcrfy hy reason of the 
fraud of hi^ ro-«harrr«, who have purchased the 
property, the «a1e need not be form;*lly T^t aside, 
but the plaint'ff may obtain rcl'ef ly yetting the 
property recorveyed to him. Art. 9^ »outd apply 
to a stnt of this description. 5 C.L.J. 385=34 
Cal. 241. 

Art. 12 fc) — Applicability — Sale under 

revenue sale law. 

A suit hv a minor to set aside a sale under the 
Revenue Sale Law governed hy Art. 12 even 
thouyh the plaintiff he a minor and S.77 of the 
I.im. Act, 1877 does not help the plaintiff. 13 
C.W.N. 518=4 Tnd. Cas. 70. 


21. Art. 12 (d)— Patui sale. 

Art. 12 (d)— Painl sale — Adulta— Suit by 

minor to act aside. 

It is open to a sharer of a patni taluk to sue 
alone to set aside the wlole suction sale of it 
on the ground that it is illrgal, fraudulent and 
without jurisdiction- V hefe such a su't was filed 
more than a year after the sale hy two minor 
co-parceners and some other adult co-sharers, 
held, that the suit at the instance of the two 
minor plaintiffs would not be barred and S. 8 of 
the Lira- Act, 1877 bad no application to the ense. 
14 C.W.N. 128=11 CJ.J.34S2 Ind. Cm. 77. 


'3— Applicability — Certificate sale — 
Objection to— Order rejecting — Subsequent 
suit for d6cldrdtion~Limitation» 


•Art. 13— Applicability. 


S.U '’unVer' , o'-)" for 

C.W.N. 621 = A.I.R. 1933 Cn|. 263L143 find Ca,® 


R “^Attachment under O. 38 

K-8. C.P. Code-Property released. ’ 

hy Art. 11 or n ’ •; ® governed 

aside an order o'f Civfl cl'LT a 

therefore the fx?McVce of Z .A'*- ^3 and 

su.,. dl Mad. 23 = 5 L.W. wt^39' ,^5:Ca^” s’e'i! 


Proceedings under 
Act, Ch. 7. 


Prei 


order, what ig— 
Small Cause Courts 


v^roers passeo unoer Lhap. 7 of the Presv 
Small Cause Couit< Act carrot he regarded a^s 
a dfc sirn or ordei* on li e question of title 
Ina sub<<quert suit against an order under that 
chapter, there is no necessity to alter or set aside 
any .*uch decision or order.*' Corsequenily 
Art. 13 has »;o Miration. Tie article appHc-’ 
able may he Art. 120 or Art. 14-t. 115 Ind Ta* 
.'=0^=29 M.L W. 537=1929 M.W.N. 174=A T.R 
1920 Mad. 69 =56 MX.J. 199. 


•^Art. 13— Execution of decree— Attachment 
of house sold— Suit by vendee— AitacI ment with- 
drawn— Suit by vendee against vendor. 

The deft, sold a house to plaintiff in 1910 and 
himself remained in possession as plaintiff’s 
lessee. A creditor of the deft- attached the house 
and then plaintiff applied to raise the atiach- 
mert under 0.21. The application was rejected 
on the ground that the sale by deft, to plaintiff 
was fraudulent. Again.cf this order plaintiff 
filed a suit on hut it was withdrawn 

owing to a Compromise between deft, ard Ms 
ereditor. The atlachniept was also W'lhdrawn. 
On 25-5-17 plaintiff filed the present suit 
fnr possession and arrears of rent. Held 
the suit is not barred by time as the attachment 
being withdrawn there was no longer ar>y 
attachment to operate against him and the 
deft- not being a party to the attachment pro- 
ceedings, the parties were in the same position 
as before the attachment. 22 Bom. L.R. 1446=r 
99 Ind. Caa- 774. 
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Art. 13 — Order under S. 310'A. C.P.Code 

( 18 =^ 2 ). 

A «u’t to Sft as’*'^^ an order parsed by a munsif 
under S.310-A, C-P. Code. (1^82), 'ettinp: aside a 
S:>le in execution of a d'-rree is povernrd by Art. 
13 and not bv Art. 120. 33 All. 182=7 A.T.,.J.W7= 
7 Ind. Cas. 503. 

Art. 13 — Possession of immovable property, 

Art. 13 does not eovern a suit for possession of 
immovable property after establisVmert of title 
when an adverc<» order i« made apainst plaintiff 
under •=. 33'*, C P- Code (1882), as the suit is one to 
establisli piaintifl’s r’ebttofhe property. The suit 
is peveroed by -^rt* 142. 16 C.W.N. 971 = 14 Ind. 
Cas. 92. 

—Art. 13— Starting point of Umitation — 
Order appointing guardian. 

The order appointing a guardian becomes final 
on the date on which it is passed and not on the 
date on which the security furnished is accepted 
and the period of limitation heeins to run from the 
date of the order. A.I.Rg 1939 Lah. 170=41 P.L.R. 
592. 

Art. 13— Suit for declaration of title— 
Where it is unnecessary to set aside an order. 

Art. 13 has no application to a suit for a decla- 
ration of title based upon a purchase which has 
been incidentally held invalid in execution pro- 
ceedings where there is no prayer for the altering 
or setting aside of the order, 60 Tnd. Cas. 840 = 2 

P L.T. 345 = 6 P.T. J. 85 = 1921 P.H.C.C. 66 = A.I.R. 
1921 Pat. 1 (F.B.). 

—-—Art. 13 — Suit for possession of trust pro- 
perty. 

Where the District .Tudge appointed a certain 
person not as "mutwalli” but onlv as person to 
perform the duties of “mutwalli" and a third 
person brought a suit for possession of the trust 
property: 

Held, that the suit was not governed by Art. 13 
as the suit was not one to alter or set aside the 
decision of the District fudge. A.T R. 1041 Oudh 529 
= 1941 O.W.N. 906=1941 A.W.R. 274 = 196 Ind. 
Cai. 787. 

—Art. 13— Suit for refund of money distribn- 
ted under 8. 295, C. P. C.. (Old). 

An order for distribution under S. 20$, C-P.C. 
(Old) is an order in a suit, and as such excluded 
from the operation of Art. 13. A suit for refund of 
money paid to the defendant under an order of 
court made under S.295. C.P.C., on the ground that 
the plaintiff was entitled to it in preference to the 
defendant, is not a suit to set aside the order of 
distribution, and is rot governed by Art. 13. 15 B, 
4.38, App. 3 Bom. L.R. 713=28 LA. 203 = 5 C.W.N, 
649=23 A. 313 (P.C.). 

Arts. 13, 14— Suit under S. 332, C.P. Code 

(Old) brought more than a year after the order 
patsed nnder the section not barred. 

On 2lst November, 1900 an order was passed 
nnder S. 332 of the Civil Procedure Code, 1882 
awarding possession of Mrtaln pvoperty to defen- 


dants. The plaintiffs filed this sett on the 25tK 
August 1905, under S.332 of the Code, to recover 
possession of the property from defendants. The 
SU't was dismissed as having been barred under 
A''t. 14. Held. — ft) that the suit was rot barred 
under A't. 14. An order passed by a judge under 
S.332 of the Civil Procedure Code, 1882, is rot 
surh an act or order as is referred to in Art. 14. A 
judge ex-rrislng his judicial functions is a civil 
court within the meaning ©f the Limitation Act 
and is no an officer of Government acting in his 
officiaT rapacity within the meaning of Art* 14. 
Held, f2) that Art. 13 also did not apply to the 
case, because an order pas«cd under S.332 resto- 
ring possession which has hern given in execution 
of a decree is an order made bv the court in execu- 
tion proceedings, and is not an order of a civil 
court in a proceeding other than a suit. 10 Bom. 
L.R, 749. 

^Art. 14. 

Synopsis. 

1. “Act or order" 

2. Amendment or cancellatiou of settle- 

ment entries, 

3. Applicability 

4. Application for possession 

5. Bengal Tenancy Act 

6. Bombay Land Revenue Code 

7. C. P, Land Revenue Act 

8. Cliakdari Chakran Lands 

9. Declaration of Government grant 

10. Dispossession 

11. Entries in record of rights 

12. Essentials for application 

13. Estates Partition Act 

14. Execution of decree 

15. Illegal or viod orders 

10. Inam 

17. Land Registration Act (Bengal) 

18. Lease by Cpllector 

19. Main object different 

20. Money held in trust by Government 

21. Noabad taluk 

22. Order of Collector 

23. Punjab redemption of Mortgages^ Act 

24. Recovery of penal assessment levied 

25. Resumption of grant 

26. Scope 

27. Sind Encumbered Estates Act 

28. Suit to set aside any act or order 

29. Summary ejectment. 


1. "Act or order**. 

Art. 14— “Act or order"— Preparation and 

submission of liquidation scheme— Sind en- 
cumbered Estates Act, S- 17 (1). 

The preparation and submission of a liqaid^joa 
scheme in pursuance of S. 17 (1) of j 
Encumbered Estates Act is a statutory duiy,andis 
oeither an act nor an order within the wamrg®* 
Art. 14 of the Limitation Act. TJLR. (194/3 Kax* 
168=A.I.R. 1948 Sind 14. 


i2<)q LlM« ACT — ArC. 14 — 2. 


ioftlenitiat 


2. Amendment or cancellation ol settle- 
ment entries. 

" — —Art. 14 — Amendment or cancellation oi 
settlement entries. 


Govt. Otficcr bat simply seeks rccovcrj pt his 
due percentage out of the villages by virtue 
of sardeshmukln right. A.l.R. bom. JlV=d 4 
Bom. L.R. U9= U9 JLod, Cas. 7V6 (D.b.). 


in the matkcr of limitation, a suit under S. 83 of 
the C.R. l^ncl Revenue Act of 1881 tor the amend- 
ment of hcLilcineut '.'itries is governed by Art. 14 
bch. I of the Limitation Act. A suit of this nature 
■ s to be tiled wiilitn ouc year oi tuc date on virhicb 
itie assessment isoifercd tu the proprietors alter 
the Record 01 Rights is “duly made and attested’’. 
65 Ind. Cas. 97o=5 N.LJ. AJ.R. iy22 Rag. 76. 

Art. 14 — Amendment oi cancellation of 

settlement entries — Settlement entry. 

suit fur cancellation oi a bcttlcmcni entry is 
governed by Arc. H. tuc period of limitation be- 
ing one year Irom tiie <Ute of the entry. 67 lod. 
Cas. 319 (Rag.)* 


3. Applicability! 

- — Art. 14 — Applicability — Suit lot Uedarauon 
of title to properties paititioued tiled more 
UiaD one year alter date of order ot partiuon. 

The words 'set aside' as u>ed m Art. 14 cleaily 
imply that itie order complaiued oi is binding on 
tiie plaiDtid unless and until it is set aside and 
the Article cannot have any application wiico it is 
not necessary lor tUc planuiii 10 set aside the act 
or order in order to obtain the relief winch Le 
claims. 

Where tile plaiiiticls wore not part.es to the 
partition proceedings uuuer .s. 88« Lstates Parti- 
tion Act, and no notice ui ttiose proceedings was 
seivcd upon tucm, iioi was incrc any aujudiea- 
tiou upon then eiaiuis uti tiiosc proeeeuingS! as 
sti augers tney cannot be aitccied many manner by 
the decision of the revenue authorities lor the 
partition of properties and tlierc is> thcreiore» 00 
prder bindiuK on ttiem wiitcli is occessary to be set 
aside. Hence a suit by tiiem tor declaratipn oi 
title to tile properoes partitioned hied more than 
pne year alter dale oi order ot partition under 
S. 88 18 competent and not barred under Art. J4. 
A.l.R. 1946 Cal. 480=49 C.W.R. 117=80 C-L.J. 
253=LL.R. 11945> 1 Cal. 466. 

— Arts. 14 and l2(J— Applicability— Suit tor 
possession ot land resumed by Government 
under agreement. 

Where a municipal corporatioa sues for posses- 
sion ol laud resumed by* ooverument under an 
agreement on itie ground tliat ii was npt resumed 
for a public purpose. itmu»tliavc the impediment 
of the order resuming the laud removco wiumi 
one year under Art. 14 ui the Limitation Act. It 
cannot get round the act oi tuc Government resum- 
ing the land by coniend ng that the suit is not one 
ior scUing aside the olhcial act but ior recovery ol 
possession. Assuming that Art. 14 docs not apply, 
it IS only the resiuuary Art. t20 which esm apply to 
the smt and oot Art. 1 tg. 23U lad. Cas* 311 = 
A.l.ffl 1V47 hind 69. 

— -Art. 14 .— Applicsdiility— Sardashmukhi right 
—Sait ior rocovary or due*. 

ArtkJc 14 docs ngl apply to a am vbarc the 
|||in||9 not Wt lb# 9 ^ 4 ^ of 


—Art. 14— Applicability— Suit to establUh 

right to mortgage. 

an*^nrd ^ ^ “gainst whom 

Punish'' under b. 14 
Funjab Redemption of Mortgages Act under anv 

brought bva 

party m respect ol the morUave wher<* Avi 

Punjab KedemXn 0 “ 

oas been dismissed by tiie Collector wiihoSt cowR 

512 tTils. 

r.- Ff * 

muulioii m tbc ..»mc ol a particular pcr.o^ “ Xt 
such aa orucr and cannot he directly impugned m a 
Civil suit though auotner person can show a 
civil suit Inal be is the real owner ot the prooertv 
mutated and having established his claim lu that 
sun can tuen go to Revenue authorities and ask 
iiiat mutation be made in his name. 78 lod tjuT 
987 = A.LR. 1934 Nag. 142. 


Art. 14 —Applicability. 

V/hcre the object of the suit la to recover posses- 
sion ol certain villages wmeh were resumed by 
Government, the order of resumption should be 
treated as a nullity and Art. 14 thereiore does not 
apply. 42 Mad. 673 = 37 M-L-J. 71 = (1919) M.W Jd. 
; yo=9 MX.W. 587=51 Ind. Cas. 366. 


—Art. 14 — Applicability. 

One A was in possession of a graveyard for a 
number of years. On the Collector’s passing an 
order directing A to band over the .property to B, 
A appealed to the Commissioner williout success. 
A brought a suit that tne property belonged to him 
and thut the Government bad no right or interest 
and lor a perpetual injunction against the 
Secretary oi Suie. Held, that the suit was 
virtually one to set aside the Collector’s order and 
should have In-en brought wiUiiu pne year trpm 
tliat order, li the order was a nuUity Art. 14 
would not apply. 6 S.L.R. 210=19 lod. Cas. 56S. 

AjL 14 — Applicability — Order under 
Revenue Jurisdiction Act. 

Where the order pf a Collector directing the 
ejectment of s person is sppeaisble under the Rev. 
Jorisdiption Ac| a aoit to set aside the order will 
not lir where the cause of eciioo U unjv Qp (hit| 
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UMiTATlON ACT— Art. 14 -- 3. AppUcabUity 


tais 


order. But where plaintilF is ejected a suit wi]] lie 
as there is no appeal against the physical act of 
ejectment. Obiter. — Art. 14 does not apply tq 
suits based upon title. 10 ind. Cas. 2ZS (All,) 

Art. 14— Applicability — Order passed with- 
out Jurisdiction. 

An ordur passed without jurisdiction is a nullity 
and does not require to be Set aside so as to make 
Art. 14 applicable. 10 C.L.j> 189— 36 C. 7362=1 
Ind. Cas. 349* 


Where the rent payable by a tenant is fixed by 
Settlement Officer alter inquiry and the land-lord is 
a ward ot the Court o£ Wards, and a certificate is 
issued under S. 7 of Bengal Act 1 of 1895, the 
suit by a tenant to correct the amount of rent 
mentioned in the certificate and to receive the 
excess paid is really a suit for alteration of rent 
under S. Ill of Bengal Tenancy Act and is gover- 
ned either by Art. 14 or Art. 120 of the Limitation 
Act. 28 C. 676. 

6. Bombay Land Revenue Code. 


Arts. 14, 17, 18— Applicability. 

Aru 14 does not apply to a suit for compensation 
for land acquired instituted on the reiasal of the 
Collector to award compensaiiom Art. 17 obvi- 
ously refers to a case in winch the Collector fails to 
p.iy or deposit 111 Court the amount awarded. Art. 18 
applies only to suits tor compensation for non- 
completion ot and retusal Co complete the acquisi- 
tion. U C.W.N. 356=5 C.L.J. 669=34 C. 47U. 

~Art. 14— Applicability. 

Art. 14 is applicable to acts done or orders passed 
in the exercise of powers legally exercisable by 
the executive, subject to conditions the fulfilment 
of which is denied by the party Jmpugning the act 
or order or invested with 110 hnality by the em- 
powering enactment. An order entirely ultra 
vires ot the Executive Government is a mere 
nullity and no suit is necessary to set it aside. 7 
Bgm. L.R. 497=29 B. 480. 


Art. 14 — Bombay Land Revenue Code.— 

Order under Ss. 65 and 66— Possession for fifty 
years — No payment of revenue. 

Where the plainlifis had been in possession of 
the land in dispute for over fifty years without 
paying any assessment and the Deputy Collector 
acting under hs. 05 and 66 of the Bombay Laud 
Kcveuue Code ejected the plaintifis. Held* in a 
suit by plaintiffs for possession that the order of 
the Deputy Collector was ultra vires and ^t. 
14 did not apply. 39 Bom. 494*17 Bpoi. L.R. 513 
=29 Ind. Cas. 490. 

—Art. 14— Bombay Land Revenue Cpde, S. 3. 

If a Collector makes an order or commits an act 
of dispossession relating to private land acting 
under h. 3 of ttie Bombay Land Revenue Code, the 
order is a nullity and there will be no necessity to 
Set aside such an order before proceeding to sue 
for recovery of possession as against the Gpvern- 
meot. 7S.L.K. 169=24 ind. Cas. 813. 


Art. 14. 

Where the plaint as a whole is really with regard 
to the title to the land and does not seek to set 
aside any order of the Revenue Court. Art. 14 p£ 
Lins. Act has no application. One has to look to 
the real object of the suit. A.I.R. 1941 Pat. 50=7 
B.R, 47=13 R.P. 260=190 Ind. Cas. 817. 


4. Application for possessioa 

Art. 14— Application for Partition— Rejee* 

tiflo of— ^uit for declaration. 

Plaintiffs applied for partition of the SbamilaC 
property in 1908. The Revenue pfficcr rejected 
Uxc appUcdtioD in 1909# In 191^ plaintiffs sued for 
a declaration of their title tp a share in the 
shamilat. Held, that the suit wa» goi^rned by 
Art. 120, and not by Art. 14. 150 P.L*R. 1916— 
136 P.W.R. 1916=47 P.R. 1916=34 Ind. Cas. 546. 


5. Bengal Tenancy Act, 

Art. 14— Bengal Tenancy Act, S.103— “Order 

pf an officer of Government in his official 
capacity** — Order rejecting objection under 
S. 103, Bengal Tenancy Ac*, no order, 

See Bengal Tenancy Act, S. 103. 11 C.W.N, 48* 


—.Arts. 14, 120— Bengal Tenancy Act, S. HI*:- 
Settlement of rent by Settlement Otticer— Suit 
for alteration of rent— Bengal Act 1 of 1895 — 
Public Demands Recovery AcL S. 7— Cerufica^ 
under- fleit to tmeod pertKicate — Nature of 
nit. 


7. C.P. Land R,evenue Act. 

Arts. 14 and 120— C.P. Land Revenue Act, 

S. S3-^uit under, 

A suit under S. 83 of the C. P • Land 
Act IS governed not by Art. 14 but by Art. 120 0* 
the Lim. Act. Though the section speaks p* a suit 
as one to have an entry caucelled or amended 
it is a declaratory suit and the Civil Court cza 
pnly declare that the entry is erroneous ba* 
itself amend the record of rights* 19 
1303=21 C.LJ. 646= 30 Ind. Cas. 61. 


6. Chaukidari Chakran Lands. 

.—Art. 14 — Chaukidari Chakran Lands — 
Resumption and transicr— Presumption. 

Per Mitra and Woodroffc, JJ. — When the 
plaintiff sues tor the recovery pt possession o* 
and oil the allegation that tbeland is Chaumdarr 
Jhakran land and lies within his aemindan sm 
lie Collector has transferred the same to hitt »« 
s bound in the first, instance to prove so much pi 
us case as h as been denied or has not 
idmitied by the defendant, it being found that the 
and was not Chaukidari Chakran land 
ic within the semindari o* the plaintn, 
ransfer made fc^y the Collector in his favour undw 
>. SO of the Act, is not authorised by the iUtuts 
ind dpes not confer any title pn him. An pra« 
lassed without jurisdiction need not be 
ind Art. 14 docs ngt apply to such a case. Aa prdw 
if the CoUeetpr under B- 50 is of the 
resting prder and is not an order contemcl^” 
IT Aft. 14, and aoi naoifiB to ba atf mm 



UMITATION ACT->An. 


1213 


14 ~ 0. Qhsukidatri Ghakr&n Landj. 


tai4 


specially at the iusUQce pi one who was not a 
party to lU Such a party has no cause ot action 
until bis possession uas been intericrcd with. Art. 
14 cannot be invoked against a detuiidant deiending 
bis possession uuless the law makes toe order 
final by reason ot its not being contested within 
the speciued time. The mere tact that the Collector 
bas made the trauster does not raise amy presump- 
tion that the land was Chaukidari Cbakran laud 
and that .the Collector acted within the statute. 
S. 114 o£ the Evideuce Act has no application to 
such a case. 21 C. 626.24 Bom. 435i Ipll. 

Eer Pargiter, J., cpnlra.— Under S. 114 oi the 
Evidence Act tbere is a presumption that the 
resumption was made legally and by S.61 o£ the 
Qiaukidari Act the resumption is hoal. The 
pb;ccupa that the order ol the Collector was illegal 
as the Collector had come to a wioiig decision 
regarding the estate in which the land lay, is not 
valid as It is a question merely ot an error in tne 
decision oi the Lolledor anu nut a question oi 
jurisdiction. The detendaut had hu lemedy by a 
suit to set aside the older ot tiie CpHecior. Under 
Art. 14 and b. 22 oi the Limitation Act the deten- 
daut's title has ceased to exist and he cannot set 
It up in deieuce. The Civil Court had no jurisdic- 
tion to go into ttie questipa oi resumption and the 
trauster. The burden ot piooi lay ou the dcleudaut 
to show that the tra,nster which was admittedly 
made by the Collector under the Act and which 
must be presumed to have been made rightly was 
Illegal. 22 C. 1107=2 C.L.J. 1U7, 

^Art.l4— Chaukidari Chakrau Lands^Decisioo 
oi Cpllectpr as tp. 

Where the Cpllector bolding that the Chaukidari 
Act was applicable to the pifi.’s estate took 
proceedings m 1699 with a view tp traasier the 
cnaukidari chakrtko lauds : 

Held, Per Woodroifci J. — That it may be a 
questipu whether the article applies at all having 
regard to 11 Bom. 429. Per CasPergz, J. — The 
Collector’s prder being a nullity and the lands 
trausterred apt being wtlhm bis jurisdiction, the 
suit caunQC be deteated because it was instituted 
more thau one year alter the date pi the prder. 15 
C.W4i. 300. Pplh 14 CT'.J. 151=11 lod. Cas. 099. 

9. Declaxaiipn of Gpveroment grant* 

r— ~Art* 14~DcclaratioD oi Government grants 
Fact ot grant should be decided thitore applying 
the airucle* 

Where in a auu ipr declaration that a land was 
mam land and the mittadar raised a plea that it 
was a rypti laodj 

U«ld» that the question whether the land was 
under a graut. pr ryoti land should be decided first, 
without deciding it, u c*ta>iot be said that since the 
order pi the lu*m Commissioner was not set aside 
withm one year under Art* 14, the delendaut is 
barred from raising the plea. 123 lod. Cas. ^341 = 
A.1.K* 1920 Mad. 7 iU. 



the public servant that bas to be set aside, but the 
right Ot the party to possession that haste be 
determined. Aud the party uispo:.sesscd iscmulcd 
to bring a suit withm Uycais Hum the date oi 
dispossession; mother words. Art. H has n© appli- 

ll. Entries in Record ©f rigbu. 

.nV.s,‘td°ot?SfrVh'; h‘‘" 

det^naant.*:. uofol.e Kgb,'J“/ *'? 

lo«appl,to auch a case, y; Aj ‘?is p/,' 

735=02 l.A. 176=7 P.L.T 4«t-Vr A VA/ 

A.1.1C 192h P. C. 60 Cp! fc.). ' - 

A sun lor ameudment pr cancellation of .. . 

eotr.es to tUe kcc 0 rd. 01 -R.gM 5 „o “a surf 

aside any act pr prder oi a Cow 
iberelorc does not lall uuder 
Art. 120. 14 And. Cas. So. tCal.) 


12. Essentials ior appliention. 


Art. 14— Essentials ipr application. 

The conditions necessary fgr ifae applicabilitv 
pi Art. 14 arc lU that the smt is one losetasmi 
an prder ( 2 j which had been passed an Otticef 
pi Cpvi. (2j m the exercise pi powers conierred 
pa him by the law 14J which would be efiective 
aud conclusive unless set aside by a suit, and tS) 
there is no other provision m the Lim, Act or anv 
Other sUtuie, expressly governing it. A.l.K. 19^ 
Lah. 224— 15 L* 229=26 P.JUk. 227=149 Ind. Caa 
661 (E.B.). 


—Art* 14— ^Essentials for application, 

It does not suiiice lor an Olficer pi Govern- 
meut to purport to act in ins pUicial capaaty tp 
bnug hiS act pr prder withiu the purview Qt 
Art. 14, ur lor tue subject to allege that the act was 
wrong or to retrain trpm expressly asking the 
Court to aet aside the order tp take it out ot the 
purview pt the article, li tliat act pr prder is illegal 
pr ultra vires, Aiu 14 bas no appheaupn. 24 Bpm. 
425; 26 Bpm. 225 aud A-l.K. 1921 Bom. 381, Foil. 
109 lud. cas. 545=20 Bpm.L. K« 481=A. LK* 1928 
Bpm. 180* 

——Art. 14— Essentials for application. ^ 

Aa order tp come under Art. 14 must be an prder 
pt at least a quasl-judicial character and opt a 
mere executive order. 22 Cal. 1107, Ref. 104 ind. 
Cas. 781=39 MX.T. 633= A.1.R, 1927 Mad, X167. 


Art, 14— PispoaMMipo. —Art. 14— EatentUia for applicatipn. 

Wberq a ficrsoa U dtsposscMCd of immoTibla Suit for declaration that defendants are apt 
by a 0 iiblic it ia Q 0 t Cha gnlK of oariaaafial tenants of a field aad that the order gf 
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Revenue Officer to that effect be held as incorrect 
la governed by Art. UO and not by Art. 14. 

Before Aii. 14 can appl>, tiic order must needs 
be one which must uuder law be set aside. 19 
C.W.N. Ubd and A.I.K. iy^b Cal. 518, Rcl. on. lOO 
Ind. Caa. 4=A.l.k, lv<>7 Nag. 159. 

Art. 14 — Essentials for application. 

The order under Art. 14 must be such an order 
as the oihccr is empowered under the law tp pass 
aud which would he effective unless set aside, 
and which luuher is an order which, under the 
Didmary law, is liable to be set aside by a suit 10 
the Civil Court. 

An order by a Collector refusing to put a party 
to a partition under the Bengal Estates Bariitioo 
Act, (V ot Ihy^l in possession of the land allotted 
to him is an order tor which there is no provision 
pt the law. g C-L.J. 47U and 29 Bom. 480, Ref. 89 
Ind. Cas. 19J=29 C. W, N. 8J9=A.1.R. 1925 CaJ. 
952. 

13. Estates Partition Act, 

Art. M'-.-EstatcB Partition Act. 

During partition proceedings under Bengal 
Estates Partition Act, the Deputy Collector pro- 
ceeded to take action under Chap. Vl of Uie 
Act. When be >was making an order under S* 46 
.(1) (iii) one A raised au objecuon and claimed 
that tenancy created by B was tenure winch 
affected interest Qi B only and was nut admitted 
to be permcnant tenure by A. The dispute was 
due to the dehnition ol “assets" m S. 2 of the 
Act. The Deputy Collector disposed of the 
fluestiou without coming to decision on any real 
point at issue. He said tiiat the tenancy was 
either a raiyati Jote or a tenure admitted by all 
the recorded proprietors to be a permenant tenure. 
A thereupon brought a suit lor declaration that 
tenancy granted by B in lavour p£ ccrUin persons 
was a tenure which affected the interests of B 
paly and was not admitted by A tp be a per- 
inenant tsnure: ^ 

Held, that a mere declaratory decree could not 

be granted because such a decree would not serve 

any useful purpose whatever. Secondly, the 

prayer was not bona fide. The real object of the 

suit was to get nd of the decision of the revenue 

pfficer. As It was not open to the Civ»l Courts 

tf> give a direction to the revenue officers, there 

was no longer any case forgiving a mere decla- 

[oVu nature of the tenancy. A.I.R. 

2929 Cal. 749. 

—Art, 14 — Estates Partition Act, 

Where the suit for declaration of title was 
brought in the Civil Court more than one year 
alter the order of the Deputy Collector, which 
was one passed apparently under S, 57 pf the 
Estates Partition Acti 

Held, that the suit not being to set aside the 
prdcr of the Collector was not barred by Art. 14 
p£ the Limitation Act- 52 C.LJ. 247sAI.R. 1931 
Cal. 29. 

-^Art. 14— Estates Partition Act^Partition 
on^r— ‘Land not belonging to estate allotc^-** 
8yat to set aside A rttofo ck^s Dot cpply- 


- 13. Estates Partitiem Act. tat^ 

If property which did not fall in any way with- 
in the estate which was being partition^ was 
allocated to one of the persons, who was a 
party to the partition proceedings it seems in- 
credible to suggest that the person to whom 
that propet ty su allocated rightly belonged cpuld 
not witiiin 12 years from the date when bis 
right of action accrued, bring a suit for a decla- 
ration of his title and if necessary for recover; 
of possession of that land m question* Further it 
matters not whether such claimant was ao 
outsider; that is to sa>, a person who was not a 
party to the partition proceedings, or a persoo 
who was a party to the partition proceedings. 
In such a case there is no act or order of an 
officer of Government in tlie official capacity 
winch could be regarded as bringing the pct..d 
of limitation within the purview of Art. 14. 
96 Ind. Cas. *22=6 Pat. 72=7 P.J-T. 779= 
1926 P.H.C.C. 226=A1.R. 1926 Pat. 421. 

—Art. 14— Estates Partition Act. 

A suit for declaration that an allotment made 
by the Collector under the Bengal Estates Parti* 
Cion Act is not legally valid is governed not by 
Art. 14 but by Art. 120. 49 Ind. C^. 965 

(Cal.) 

— —Art. 14— Estates Partition Act— Order ea* 
eluding lauds trom partition. 

Under S. 116 of Art. Vili of 1S76, the 
Collector can only adopt one of two courses if 
any Objection IS raised befote him. He can 
eiiiicr strike off the parul.on 'case or proceed 
With ibc partition, treating the disputed laud as 
Pcirt of the estate under partitipn. He has no 
jurisdiction to pass au order directing the 
pariiUon, tlie disputed land not being treated as 
pait ot the estate under partiiiou. buch au order, 
It proved, is a nullity and Art. 14 pi the Limitauoo 
Act dues uot apply to such a case. 22 C. 692. 

Art. 14 — Estates Partition Act, S. 116— 

Suit to set aside— Piaimitt not a co-owner._j 

Where a person, not a co-owner, intervenes in 
a proceeding under S. llo, Bengal Estates Parti- 
tion Act, claiming certain lauds as his pwn, and 
hi$ claim IS decided against him, a suit by him 
for a declaratiou tliat the lands are his own is 
governed by Art. 14. 6 C.W.N. 92=29 CaL 367. 

—■—Art. 14— Estates Partitipn Act, S. 176— 
Suit fpr possession. 

An order passed by a Collector staying or stri* 
king off partition proceedings until tne parties tP 
the dispute have the matter in dispute between 
them dcaded by a competent court ts not an order 
to the prejudice of any party requirmg it to be 
wide belore suit lor possession is ^rpugW* 
(Ik^BsequeoUy, Art. 14 has no application. 32 C*716. 

14. Baecotion of decree. 

—Art. 14— Execution pf decree— Civil Proce- 
dure Code, S. 320 et seq— Sale held by Collector 
but afterwards set aside — Suit by ancttoo-puC’ 
chaser to have sale conErmed. 

la execotipn of a decree which had bean tra^ 
ferred to the C^l^or for execution uodf*' «I8 
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provisions of S. 327 of the Code of civil proce- 
dure (1882) certain immovable property was sold 
by auction on the 22nd of September 1891. But 
the judgment-debtors applied to the Collector 
to have the sale set aside, and on the 30th of 
O. tober, 1891 the Collector set aside the sale 
aid ord‘:red a fresh proclamat.on of sale to be 
issued- The order of the Collector setting aside 
the sale was on appeal condrmed the Commis- 
sioner on the 4th of blay, 1892. After the setting 
aside of the sale the judgment-debtors on the 14th 
of December 1891, with the pernussion of the 
Collector, mortgaged the bulk of the property. 
The mortgage money was paid into comt in dis- 
charge of the decree* and the satisiaction of the 
decree was entered up, and on the 2lst December, 
1891, Uic execution case was struck cS- On the 
12th of September 1894, the auction purchaser, 
who after the sale bad been set asidet had with- 
drawn the purchase-money paid in by her, brought 
a suit to have the sale >n her favour confirmed. 
Bsld, that inasmuch as the plaintifi’s claim invol- 
ved the setting aside of the collector's order of 
the 30ih October 1891, by which the sale to the 
plaintifi* bad been set aside, the suit was barred 
by limitation, having regard to Art. 14. 25 B. 337 
and 22 A. 168, ref. to; 8 M. 82 held not to be of 
effect since the ruling of the Privy Council in 
25 b. .437 ana 22 A, IM, ref. to. 25 B. J3C and 25 
C. 179 disUnguishcd. (1902) A.WJ<. 116=; 24 A- 
467. 


•An. 14— 


illegal or void order — Limitation. 

An order under S. 524, Cr. P.C., whicli dirc tni 
the torfeiture ox property seized on suspic ion ot 
1 s being Stolen, and which ordered the iale-pfu- 

uWra credited to Government m 

mtra vires. Smee, the section autUoJists tlic 

thTrlTo^ bold tl« properly as trustee tor 
tertal owner, a suit for possession ot the pro- 

confiscation. 5 Pat- L J. 321^56 


aaide."^' oc void ordor-Suit to set 

^ is ultra vires 

Art. 14— Illegal or void order. 

p>ltector was authorised under the 

T ® summary investigation 

If the Talukdar contested the Zemindar’s dtmaS 

for any artcar but he determined the Av? oa^hV 
for the tenure in future the order U u Ua ^res 
is not required to be sM aside M 

dot. no. >ppl,, 17 C.WJJ 374t 17 f„d clV. 


15. Illegal or void orders. 

—Art- 14 — Illegal or void orders. 

Where the Act of the Govt, in respect of which 
a declaration and iojunctioo is sought ts an act 
wbicli is illegal or ultra vir.i and the declaration 
is Sought on that ground, then m such a case nei- 
ther S. 59, Revenue Recovery Act, nor .\rt. 14 
applies but proper article applicable is Art. 120. 
It may be that if the ground of such a suit is not 
that the act of Govt, was ultra vires or illegal but 
a mere irregu)arit>, which does not vit>ate -the 
main proceedings, but relates only to some qu.s- 
tion of detail such as the exact amount to be -eol- 
lectcd or something of that kind which does not 
make the proceedings ultra vires, in such a case 
Art. 14, may apply or in a case falling under the 
Revenue Recovery Act even S. 59, Revenue Reco- 
very Act may applv. A.T.R. 1934 Mad. 1x7=39 
M-L-W. 216=(1934) M.W.N. 221 = 57 M. 501 =66 
M.L.J. 715 = 154 Ind. Cas. 990. 

—Art. 14— Illegal or void orders. 

If the order is illegal, the plaintiff is not hound 
t« file a suit to set it aside but is entitled to wait 
until it is enforced against him and -the attempt to 
enforce it against him gives him a good cause of 
action. lOS Ind. Cas. 694=51 Bom. 830=54 I. A. 380 
=29 Bom.L.R. 1484=46 C.L.T. 393=39 ML.T. 527 
=A.I.R. 1927 P.C 217=53 M.L.J. 475 (P.C). 

——Art. 14— Illegal or void orders. 

Per Mttkerji, J.— Art. 14 applies to acta or or- 
ders which requ’re to be set aside. It dars not 
apply where jurisdiction has been usurped, ai d the 
orders is ultra vires. An order made without 
Jurisdiction is a nullity and nerd not be set a<ide. 
83 Ind. Cas. 446=39 CL.J. 4S4=A.XJl. 1924 Cal. 
913. 


♦U^? Oo^irctor which declared tba 

the lands in the possession of the plaintiff shouU 
be given to tne defendant and forWhUiere 
CO waiiant of aw is an ultra vires order, and tS 
owner need not set it aside. Art. 14 theiefore 
not apply. 17 C.W.N. 55= U iil. 


- — Art- 14— Illegal or void order. 

* 

Where resumption aiui transfer of certain lands 
could not take place under Chaukidari Act the or- 
der hcing without jurisdiction, is nuU and void and 
Art. l4 would not apply. L5 C.W.N^ 300=9 Ind. 
Las- 688. 


16 . Icam. 

Art. 14— loam— EDfranchisement. 

A claim for relief inconsistent with an order of 
enfranchisement of ioam is governed by Art. 14 
of the Limitation Act. If the order of enfranchise- 
ment is intra vires, i.e., if the inam was granted or 
continued by Government, and in any case in which 
it IS shown that the mam was not eranted or con- 
tinued by Government, Art. 142 or 144 would 
apply. 123 Ind. Cas. 341 = A.I.1L 1930 Mad. 710. 


14— Inam — Gadaba— Resuraptiem— Suit 
for possession by Zemindar. 

Art. 14 has no application to a suit by a Zemin- 
dar for possession of certain land of his on the 
ground that the CoMeclor who, during his minority 
was in possession of his estate treated the suit pro* 
perty, which had been granted to another gada ser- 
vice, as the property of the Government, resumed 
the lands and re*grantcd them to the then occu- 
paatt thcrcuf on jeraiti pattabt, Tbc resumption 


10— r. Y. 0—39. 
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Oi i^nis granted b>’ zem lular for the performance 
of gadaba service is in the zemindar and not in the 
Govefiiment. 1 M.L.W. 662=25 Ind. Cas- 878. 

"“■“Arts. 14 and 131 — Inam resumed — Suit for 
cancellation of the resumption order. 

Where the Collector resumed a dasabandham 
tnam owing to the inamdars failure to fulfil the 
conditions of tlie inam the inamdars sued after 12 
years for a declaration tliat he was entitled to 
hold the land rent-free. Held, that the suit for 
cancellation of the order should have been brought 
within one year of the date of the order. (1915) 
M.W.N. 925 = 31 Ind. Cas. 267. 


17. Land Reg;i6tration Act (Bengal). 

——Art. 14— Land Registration Act (Bengal)— 
Suit Qodor. 

A suit for declaration of title po refusal of an 
application for registration under the Land Regis- 
tration Act is not governed by Art. 14 of the Lim. 
Act although the object of the suit is to apply on 
success to the Collector for registration of the 
plaintiff's name, The plaintiff need not sue to set 
aside the order of the Collector. 9 C.L.J-9]=3 
Ind. Cas. 693. 


18. Lease by Collector. 

— —Art. 14— Lease by Collector — Collector re- 
fusing to entertain plaint. 


should produce the certificate of heirship. Held, the 
plaintiff’s claim did not fall vkitliln Art. 14 and the case 
was one to which the bar of limitation could not be 
pleaded. 39 Bom. 572=17 Bom. L- R. 641 =31 Ind. 
Cas. 277. 


21. Noabad talak. 

“"““Arts. 14, 121— Noabad taluk — Incident of. 

An. 1 4 refers to orders and proceedings of a 
functionary to which by law is given a particular effect 
in favour of one person or against another subject m 
the regular course, to a fuilher judicial proceeding 
having for it, object to quash them or set them aside. 
1 1 U. 429, foil. The article has no application where 
an order is null and void and does not affect the 
plaintiff*s interest, so that there is no occasion to set 
It aside. 21 C.626: 25 C. 179 ^P. C.) and. 24 A. 467 
ref. to. Where subsequent to the purchase of an 
entire Noabad mehal at a sale for arrears of revenue by 
the plaintiff, the term of the taluk expired and Govern- 
ment resettled the taluk in favour of the defaulting 
proprieiors and the plaintiff instituted a suit for 
recovery of postession of a parcel of land included in 
the taluk purchased;— Held, that the rule of limitation 
applicable was that embodied in Art. 121 and not in 
Art. 14. _ A Noabad taluk is not necessarily temporarily 
settled; it may be a permanently settW one. The 
re-settlement of a Noabad taluk docs not necesaariJy 
mean a settlement with new talukdars; it may be an 
ad^tmeni of the revenue and nothing more. 
8 C.L.J. 470. 


A suit to recover possession of lands forming 
a river bed leased by the Collector is barred if 
brought alter a year of the date of the order of 
the Collector under S. 37 of the Bombay Land 
Revenue Code by which the Collector refused to 
entertain the plaint. Prior to Uic Bombay Act 
XU of 1512 the starling point of UmiUtion is 
date of the order. 22 Bom. L.R, 146=55 Ind 
Cm. 591. 


19, Main object different. 

-Art. 14— Main object different. 

Where the relief sought is primarily a de. 
claration that the plaintiffs are entitled to succeed 
a deceased Hindu temale owner as her next re- 
yersioners, and where for such a declaration ih< 

^ t>ub-Divisionai 
Officer would not be necessary, Art. 14 has no 

y?? foVlhe f contain a pra- 

DiviJm of the order of aSub- 

zyeo r.ll.c.C. 2b6=A.I.R. 1925 pat, 784 . 

*0. Money held in tru»« by Government. 

I*'!** ‘'ust by Government 

account# of the Satara treasury 
C duM '' cUiniiui by the plainuff a# payable^ 
C, the piainutf’s ancestor. 101857 the Collector of 
Satara i^ucd a noucc to C»# eldest son, S a^^mlled 
1° withdraw the amount, S accordingly 
M ® brother asked 

loDO the Awt, Collector ordered that C’» sons and hrin 


aa. Order of Collector. 

■ Art. 14— Order of Collector— Remedy. 

On a fotfeilure of laud by the Collector for failure 
to pay arrears of Govt. Revenue the aggrieved party 
may either appeal to the Rev. authorities or brmg a 
Suit in a Civil Court. But he must sue within one 
year of the order of the Collector under Art. 14. 
44 Bom. 45iB>22 Bom. L.R. 212 = 57 lod. C^ 587. 

—Art. 14— Order In Revenoe Case. 

8. 3 (5) of the Madras Estates Land Act suggest* 
that the order of the Collector is a temporary one. 
No finality is given to the order in case a Civil Court 
doc# not settle the question. The Collector’s decision 
will be Jpao facto vacated whenever a Civil Court 
pronounces on the respective rights of the contending 
parties. Hence Art. 14 docs not apply to a suit to set 
aside the order. 62 Ind. Cas. 276=13 M.L.W. 104= 
1921 M.W.N. i 93=A.1.R. 1921 Mad. 47. 


83. Punjab Redemption of Mortgages Act. 

Art. 14— Punjab Redemption of Mortgagee 
Act— Suit to eec aside any act or order. 

An application wsu made by the mor^agor to (he 
Collector under the provisions of S. 4, Redemption of 
Mortgages Act, 1913, praying that the land may be 
redeemed on payment of Rs. 40. Another application 
was made on behalf of the plaintiffs who were the 
representatives of the mortgagor asking the 0>uft 
Hay its hands until the disposal of certain appUcationl 
which the applicants stated were pending in ffie Revenue 
Court under the provisions of the Alienation of l^nd 
Act. The revenue Officer did not accede whU request 
«id the records were consigned to the record room, 



k2!tt limitation act Art. 14 — 23. j^uniab Redemption of Mortgages Act. iii92 


The mortgagors withdrew from the proceedings. 
Another suit was brought by the plaintiffs for the 
redemption of the mortgage. The suit was, on the 
face of it, fik-d after the expiration of one year from 
the date of the Collector’s order; 

Held, that there was no order passed by the 
Collector on the merits and that the Art. *4 did not 
apply and couscquemly the suit was not t'me-barred. 
A. I. R. 1936 Lah. 692 = 38 P. L. R. 917=165 Ind. 
Gas. 739. 

Art. 14 — Punjab Redemption of Mortgages 

Act. 

A mortgagor's right to redeem, which would other, 
wise be within limitation, is barred if the action is 
brought later than a year of the date of an order passed 
to the plaintiff’s detriment by the Collector on an 
application under Punjab Act No. 11 of 1923. When 
an order passed under a special Act is declared by that 
Act to be conclusive, it cannot be ignored and no 
relief is open to the aggrieved party unlets that order 
be set aside. An individual who takes adNantageof 
a summary procedure must suffer its disadvantages as 
well as enjoy its benefits. The suit referred to in S. 12 
of the Punjab Redemption of Mortgages Act i. a suit 
to set aside an order of an oflicer ol GovernincDt within 
Art. 14. B8 Ind. C:.s. 945=6 Lah. 206=26 P.L-R- 363 
= A.I,R. 1925 Lab. 385- 


a6. Scope. 

'Art. 14— Scope. 

Art. 14 applies only to those orders which require 
to be set aside in a regular suit before any relief 

inconsistent with the order could be obtained. A iudi- 

Bom. 188=42 Bom. L.R. 223=188 IndT Cas. 531. 

Order without jurlsdic- 

without iurisdiction U a nullity and need 

the cll\tctoT\n H Pk partition is established 
the Act VIT? r fl jurisdiction under S. 12 

set alide 5yJ.At ®fder 

36 at6-.0VLT.83iY 

27. Sind Enesunbered Estates Act. 

Art. 14— Sind Encumbered Estates Act. 

<; 5'“** Encumbered Estat« Act 

brought within onf ySr dSe"' oVhi?o 

-4lnd^“ca..°/69=Ar^^ 


Art. 14 — Punjab Redemption of Mortgages 

Act. 

S. 12 of Redemptipn of Mortgages Act II of 1913 
merely points out tlie results which would ciisu'* if the 
procedure laid down in that section ii not followed. 
In ordir to ascertain the period of limitation for such a 
suit it is necessary Uiai reference should be made to 
Uie provisions of the Indian Litnitation Ac>, and the 
only Article in that Act under which the suit could fall 
is Art. 14, which provides a period of one year’s 
limtlaiion from the date the order complained against 
is passed. 75 Ind. Gas. &85=A.I.K. 1924 I..ali. 6^ 


84. Recovery of penal as — semeot levied. 

Art. 14— Recovery of penal as— aament levied 

■tiH collected. 

Where penal asscismcnt was levied by the Govern* 
ment against persons in occupationof village porambokr, 
without (he consent ot Government a suit for the 
recovery of the sums so paid will be barred after one 
year from the date when the aiscsimcot is levied riiher 
under Art. 14 or Art. 26 of the Limitation Act. 
Such payments in order that they may be legally 
recoverable by suit must have been made under 
coocica. 13 MX. J> 269. 


EiU4;uXDDeT< 

S. 38— Suit against manager. 


— VMAAAUCXCO taten 






A suit by the lessee of lands under the management by 
the manager of Encumbered Estates, Sind, hr an 
injuncuon restraining the manager from selling U« 
land for arrears of rt-nt, is governed by Art la 
9 S.LR. 167=32 Ind. Cas. 616; ^ 


a8. Sait to aet aside any act or onler. 

——Art. 14— Salt— To set aside suiy act or order 

A suit to deny a right of way which has been affirm- 
ed by an order of a mamlatdar under the Mamlatdars* 
Court Act is governed by Art. 47 and not Art 14, 
A.IR. i93> Bom. 256=33 Bom. L. R. 5i7=i35lnd. 
Cas. 427. 

Art. 14 — Suit— To set aside any act or order* 

Where it is necessary for a person to get rid of an 
order rnade by a Govt. Officer which stands in hit 
way before he can get a certain relief and he only 
a»ks for a declaratory decree and not expressly for the 
setting aside of the order, the suit should )>e deemed to 
be one to set aside an order falling within Art. 14. 
A I.R. 1934 Eab. 384-15 L. 389-30 P.L.R. 337-149 
Ind. Cas,«t (FJL). 


«3. R— omptlon of grant. 

.—Art. 14— Raaumpllon of grant. 

Where Government purports to aet under posvers 
reserved to them under the terms of a grant, though 
(bey may act erroneously in the interpretation of its 
tenns or in Boding on facu which justify the mump- 
cion, the act is latra vlr— and not nltra vir— and 
the aet of resumption cannot be regarded as a nullity 
and Aft. 14 appltea. 106 Ind. Gas Sgimay M.L.W. tot 
S-A.1.R. 1998 Mad. aSa. 


..—Art. 14— Suit — To act aside aoy act or order - ■ 
Suit for declaration of plahstjff a* and slcfcsidaota* 
•bar— In touzi. 

Where the plaintiffs bring a suit for a declaratron 
substantially to the effect that plaintiffs’ share in a 
certain tosizl should correspond to three annas six pics 
of the original estate (and not less) and that the 
defendants* (bare should correspond to oue anna 
(and not more), the plaintiffs are not aiki^ for setting 
aside any act or order of an officer of C^t. in bu 
eCicial e^Ndty within the meaning of Art. 14, nor if 
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it nfcrfsarv for them tf) Ho Xh* plaintiffs will not 
be able to rcco\'rr rcms according to their share now 
established until they get liui vharc entered in the 
register kept m the Cjliccior’s Land Rcgistsation 
Department but dn-v cannot get t -at done ijy an order 
or precept Irotn hih Ch’iI Cjuit, and tlity may quite 
easily be able to get it done iii the Coiicctoraic, arnjcd 
with llie nec'*fsary decUraiivn from the Civil Court. 
A.I.R. 19^8 Pat. 524 = 5 B.R. 123^20 P-L.T. 136=178 
Ind. Gas. 633. 

——Art. 14 — Snit— To set aside any act or order— 
Soit for possession of immovable property. 

\Vberc a tuit to set aside ord<T of mutation and for 
possession of immovable proper ly is brought less than 
eight years after the order of mutaiion and within 
12 yeais of the death of the last owner, the suit, in the 
absence of any provision barring tlie same after one 
year, is \vithin time. Art. 14 h.is no applicotion. 
A.I.R. 1939 Lab. 135a 183 Ind. Cas, 653. 

—Art. 14— Salt— To 9«t aside any act or order— 
Suit for specific performance. 

In a suit for specific performance of a contract of 
sale, the plaiuiiff alleged that the Barrage Mukhtiar- 
kar Lad, on October 1, 1936, sold him a survey 
number measuring six acres at Rs. 70 per acre, aud 
bad accepted the payment oi ifioth of tbe price in 
ait satisfaction of the contract, and therefore, the 
arra^ mukbtlarkar accepted a farther payment of 
Rb. 362; thcicaficr, howevv-, the Revenue Officer, 
Lloyd Barrage, on Jun'* it, 1936, caoccllcd the sale 
on the ground that this land was a public grazing 
ground^ and his appeal to the Revenue Tribunal failcu. 
The suit was brought more than i9 months aRer such 
an order: 


sinn, alleging that it is his own property as against 
the Government and the Government through its 
oiBcers asserts a claim to that property aa the property 
oi the Guvernmeot, there is a booa 0de dispute as to 
tide to the pri>periy and the real point of controversy 
between the two is also oae of title to the said property. 
The mere circuuiruncc iliat an officer of Gavernmoit 
upheld the claim of the Government and gave an 
order ^ upholding the title of the GoN-ernment and 
directing summary ejectment of the pri\'atc individual 
from the disputed strip of land, docs not alter tbe 
nature of the claimants' cause of action nor does it 
necessitate the askuig of any relief other than the one 
of declaration of title on the part of the private 
owner. It suScient 11' he establishes his tide as 
against the Government in order to entitle him to 
hold the property as against tbe Government. It is 
wholly superfluous for him to ask tbe additional relief 
of caQCcllaiion of the order, and therefore such a 
case is not governed by Art. 14. 24 Bom 435 ; 36 

Bom. 925 and 39 Bom. 494, Appr. 90 Ind. ^s. 82 
23 N.L.R. i47-» 9N.L.J. 198= A.I.R. 1927 Nag. 10. 

—Art. 14— Summary cjoctmeot. 

^^^lcre the condidoos neccrsary for the exercise of the 
power of summary eviction coafeiTed by S. 79-A 
Bombay L^md Revenue Code, do not in fact exist, 
the District Deputy Collector cannot be held to act in 
his official capncit>' if be evicts a person under that 
section. So, Limitation Act, Art. 1.4 docs not apply 
to a suit for possession by the evicted person. 24 
435; Boin. 325 and 30 Mad. 280, Foil. 61 
Ind. Cas. 347=45 Dotn. 92')=23 Bom. L.R. 279= 
A.I.R. 1921 ^m. 381. 

—Art. 16 — Illegal asacRsmcDt. 



Held, that it was not open to the plaintiff to bring 
a suit for possession of the land in die form of a suit 
for the specific pcrform.incc of a contract without 
asking for a relief which was a condition precedent 
to Uie grant of the relief for which he prayed. The 
order of ihc Re^'^nuc Officer canrelling the sale stood as 
as a barrier to his possetsion of the land; until that 
barrier was removed, he could not enter into possession 
and if he did not sue to set aside that order, his suit 
must be dismissed. The suit was governed by Art. 14, 
Lim. Act. A.I.R. 1944 bind 44»I.L.R. (1943) Kar. 404 
= 210 Ind. Cas. 512. 


—Art. 14 — Salt — To set aside any act or order — 
Order of Assistant Collector under Sea Customs 
Act. 

Art. 14 applies if the suit involves the lettjog aside 
of an order which must be a least of a qoasi-Judicial 
character and not a mere executive order. The ‘*act’* 
or **order” referred to in Art. 14 doct not mean an act 
order which is a nullity. An order of an Assistant 
Collector under S. 167 (17), Sea Cuttomt Act imposing 
a_ penalty is an order made by an Officer of Govt, in 
his official capacity, purporting to act under the law, 
and it is of a quasi-judicial character, and within 
ho power. A.I.R. 1^40' Bom. 294=42 Bom. L-R. 532 
— 191 Ind, Cas. 867. 


29. Summary ejectment. 

*■7 Art . »4- Sommasx ejectment— Real dispute 
•bout tide. 

Where a private owner of property claims a decla- 
ration of title to the property in his peaceful posies* 


Period of limitation applicable to a suit to recovtf 
excess in assessment illegally levied by Govxmmcnt is 
one year and not six months, from tbe date 00 which 
the cause of action arose. A.I.R. 1923 Mad. 632, Foil* 
OG Ind. Cai. 267=21 M.L-W', 155— A-I-R- *925 Ma*^* 
474- 


——Art. x6— Illegal collection of water cess. 

The period of limiution applicable to a suit to recover 
amounts alleged to have be^ illegally collected by the 
Government from the plaintiffs as water cess on their 
lands, is one year from the date of payment under 
Art. 16 and not nix months from the date of the dis- 
traint of the plaintiff** paddy crop under S. 59 of me 
Madras Revenue Recovery Act (II of 1864) where me 
relief claimed is tbe refund of the amount illegally 
collected and paid under protest together with interest. 
74 Ind. Cas. 281 = 17 M.L.W. 618=32 M.L.T. 230= 
1923 M.VV.N. 3a7=A.I.R. 1923 Mad. 665—44 M.LJ‘ 

645. 


•Art. 16— Ulogol collection of water 


A suit for the recovery of water cess levied undtf 
S. I of the Madras Irrigation Cess Act, i855» ^9*“ 
unauthorised use by the plaintiff of water b^onging ^ 
Government and paid by him under protect is governed 
by Art. 16, Limitation Act. S. 59 of the MadrM 
Revenue Recovery Act, 1864 doe* not apply. And 
even if it applies, S. 1 5 (9) of the Limitation Act wU 
apply and the two months' period of notice will he 
deducted in computing the period of tiz months* 


■iter Kriftbnoii, J.— The suit is one under S. 59 of 
Revenue Recovery Act, 1^, and to such • *be 
provisions of the Limitation Act, do not ap|ny. 
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Ind. Cai. 328, FoU. 73 Ind. Cas. 106946 Mad. 

17 M.L.W. 683=>32 M.L.T. 236=1923 M.W.N, 258= 
A.I.R. 1923 Mad. 652=45 M.LJ. 12. 

—Art. j 6— Illegal collection of water cess. 

A suit for the recovery of vi-atcr ce«9 paid under 
protest On demand but without any proceedings by 
way of attachment, sale, etc., is governed by Art. 16 
of the Limitation Act and not by S. 47 of the Madras 
Act II of 1864. 79 Ind. Cas. 884 (Mad.). 

Art. 16 — Illegal coUectioa of water cess. 

Where the Government levy statutory water ceis 
from the ryots ot a Zemindar and not from the 
Zemindar from whom it on^ht to have been levied, 
if leviable at all, in a cate where the statute does not 
authorise the levy, and the Zemindar remits the amount 
to the ryots out of the rents payable by them, the 
Zemindar is entitled to sue to recover from the Go- 
vernment the amount so illegally rollcclcd, but such 
suit must be brought within the period of [imitation 
prescribed by Art. i6. 11 L.W. 334=-f)9 Ind. Cas. 98. 

■ - Art. 16— Illegal collection of water cess. 

A suit for recovery of water cess illegally collected 
without any proceeding under the Revenue Recovery 
Act ii governed by Ait. iC, and not by the Revejiue 
Recovery Actt {1913) M.W.N. 75 = »8 Ind. Cas. 699. 

■'■Art. 16 — Madras Irrigation Cess Act, (1865)— 
Madras Revenoe Recovery Act, 8. 59 — Law 
governing. 

A suit for refund of tirvajavti levied under the 
Irrigation Cess Act comes under Art. 16 and not 
under S. 59 of the Madras Revenue Recovery Act. 17 
C.W.N. 494“ 15 Ind. Cas. 328. 

—Art, 16 — Money recoverable as arrears of 
revenue. 

In respect of certain lands wrongly treated as 
*'added lands", the Govt, took the estate into 
bhas management and under S. 104, Bengal Ten. Act, 
settled, and imposed rents on Icnure-lioldert who 
brought a suit for recovery of rents paid: 

Held, that such rents were not arrears of revenue 
though they may be recoverable as public demand 
and unless it could be shown that by some enactment 
they had been made to come under that description 
or had been made reco\Trable as arrears of revenue, 
Art. t6, could not be applied to them. A.I.R. 1937 
P, C. 244-18 P.L.T. 689=41 C.W.N. 1061-66 C.LJ. 
145-46 L.W. 943-I.L.R. (1937) 2 Cal. 769=(i937) 
M.W.N. 1299— (1937) ® M L.J. 834=3 B.R. 722=64 
I. A. 281 = 169 Ind. Gas. 881 (P.G.). 

— — Art. 16— Salt for damages against Government 
—Attachment and recovery of money onder 
Madras Act 1 of 1858. 

'^e Collector under Madras Act f of 1658 arached 
plaintifT’s crops for value of the labour which he was 
asked to contribule and which he refused. The Col* 
lector recovered the amount in accordance with the 
procedure prescribed by Madras Act II of 1864. la a 
suit for damages by the plaintiff against the 
Government: 

Held, that the limitation applicable to it was six 
months under S. 50 of Madras Act II of and 

not one year under An. 16. 23 Mad. a?. FolL 
(1915) M.W.N. 154^=26 Ind. Ga8.863. 


17, 6d— Salt for coxnpensatioo for land 
acquired. ^ 

land and pays the money 
Derso« ‘8 apparently eniiiled to It, a suit by a 

« governed by 

120 and not by Art. 17 or Art. 62 A.I.R. 1935 
rr^ni J®;- Acquisition Act, 1894, 

ColYcTtoX “ poss?sslo*^i: 

i» 1 ^ make award— Suit for 

One year from refasal. 

(“''"ponding 

against ihc Collecto? for rfrus'ing\“ 

1894 is notgovernnd by Art. 18 but by Art 120 of 

Limitation Act. and will theerfor#. k/ 

filed within six years from r ‘ime if 

inform! iiR pUiniifT of the refusal to Collector 

Where th.re is a direction un?er S 17 of Lt / 

and the Collector rcfujcf to 

of ihc land is not entitled to i owner 

- - 

Arts. 19 and as-Malicious prosecution— T«l„* 
feasors— Damages against. 

A suit for damages for false imprisonment or malicious 

proscc. ion apmst tort feasors is governed by Ae o^e 

year rule under Arts. 19 and 23 of the Tim a!v 

Where there II a joint tort the proper action is on the 
tortaemnst the joint lorufeaiors and not on a cause of 

action to recover special damage by reason of a consni- 
racy to cause damage. 40 Cal. 898-18 C.W.N. 181;- 
23 Ind. Cas. 25. ^ 

Art. 19— Suit for compensation for lalae 

imprisonment. 

Time b'^ins to run for a suit for compensation for 
false iinpriionraent from the date on which the plaintiff 
is released from it, though on bail, and not from 
the date on which the warrant is set aside. Nothing 
short of actual detention and complete loss of 
freedom will support an action for false imprisonment. 
5 Bom. L. R. 490-7 C.W.N. 729=30 I. A. 154 = 30 
G. 872 (P.G.) ^ 


tort 


Art. 20 — Applicability. 


A suit for declartion by a third party that money 
brought into Court in execution of a decree tKlongi to 
him and not to the judgment-debtor isgoverned by 
/\rt. 120. 38 M.L.W. 194— A.I.R. I9'^3 Mad. 503— 
(1933) M.W.N. 1106=144 Xnd. Cas 60a, 

—Art. sa— Applicability. 

Art. 22 which applies to a suit for damages for 
personal injury does not apply to proceedings under the 
Workmen’s Compensation Act. 35 Bom. I..R. 1142 — 
A-I.R. 1934 Bom. 28=58 B. 128—149 I^^d. Cas. 247. 

Art#, as Aiid 38— Damagca for assault. 

A suit for damages or wmpenfation for injuiry 
caused to a person’s reputation and for mental pain 
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caused by an assault is governed by Art 22 and not by 
An. 36. Insult arising from an assault does not coosti* 
tuie a separate cause of action. Assault itscifis the cau»e 
of action though damages ran be awarded for the 
resulting insult. 5 Ind. Cas. 124 (All.). 

—Art, 22 — Injury — Meaning of. 

The term ‘injury’ in Art. 22, hag a wider connotation 
than physical hurt, and trespass to the person includeg 
voluntary ohstniction. 33 M.L.W. 3<)2=A.I.R. 1932 
Mad. 432 = 138 Ind. Cas. 84 (i). 

Art. 22 — Injury by seduction of plainliflf's 
wife. 

Suit for damages for an injury caused by seduction 
of plaintiffs wife is not governed by Art. 22. It is 
coverned by Art. 120. A.I.R. 1936 AH. 454={i936> 
A. L.J. 574=1936 A.W.R. 515=58 A. 903 = 163 Ind. 
Cas. 974. 

Reversing— A.I.R. 1935 AU. 855=1935 A.L.J. 1003= 
1935 A.W.R. 956. 

— --'Art. 22 — Injury through third person. 

A suit for damages resulting from injury caused to 
plaintiff by the defendant through the instrumentality 
of a third person is governed by Art. 22 and not by 
Art. 36 and the suit must be brought within one year 
from the date when the injury is committed. 84 Ind. 
Cas. 796=25 Bom, l R. i 333=A. I. R. 1924 Bom. 290. 

—Art. 22— Scope. 

Per Pal, J.— The claim for compensation for false 
imprisonment was governed by Art. 22. A I.R. tg^ 
Cal. 4=77 C.L.J. 93=212 Ind. Cas. 421. 

—Art. 22— Scope. 

A suit for damages for obstruction of a person in a 
temple when she had never been ex-communicated in 
due form is governed by Art. 22. 35 M L.W. 3g2=A.I.R. 
1932 Mad. 432= *38 Ind. Cas. 84(1). 

'——Art. 23— Applicability— Acquittal, 

Where the Dt. Magistrate directed further inquiry 
after cancelling ao order of discharge but the High 
Court set aside the order of the Dt. Magistrate holding 
that the order of the trying Magistrate amounted to an 
acquittal, limitation for a suit for damages for malicious 
prosecution begins from date of the order of the High 
Court. The second part of (he article applies even m 
cases of acquittal. 57 Ind. Gas. 635 (Mad.) 

Art. 23 — Daxnagea rcanldag from a cons. 

pbracy. 

A suit to recover damages resulting from a conspiracy 
falls within Art. 120 or 36 and not within Art. 23. 
16 G.W.N. i 45='*3 Cr.L.J. 65=13 Ind. Cas. 721. 

—Art. 23— Dlstingalahed from Art, 2 . 

Art. 2 will govern a case only when the defendant 
did an act in the honest belief that he was empowered 
to do the act by some enactment but if he acts knowing 
that he has no power under any enactment so to act, a 
suit for compensation for the wrongful act wiU fall 
under Art. 93. a6All. 489; 13 Mad. 445: 1883 P.R. 
160, Ref. 89 lad. Cas. 861=3 ILing. 2^=4 Bur. L J. 
139=A.I.R. 1935 Rang. 311. 


— — Art. 23— MaliciouB prosecDtion — Joint fort — 
Damages. 

A Suit for damages for malicious arrest, iraprisonmcnl 
and prosecution against several joint tort-feasors is 
governed by the one year’s rule of limitation under 
Arts. 19 and 23 of the Lim. Act. Where a suit for 
damages in respect of such torts would be barred by 
limitation as against one. it would be barred against 
all. 40 Cal. 898= 18 C.W.N. 185=23 Ind. Cat. 25. 


—Arts. 23 and 24 — Malicions prosecution— 
Libel — Procoediogs under the Bengal Disorderly 
Houses Act. 

Proceedings under (he Bengal Disorderly Houses Act 
do not constitute a prosecution but only a libel and a 
Suit for damages is governed by Art. 24 and not by 
Art. 23. 18 C.LJ. 352 = 20 Ind. Cas. 768. 


Art. 23— Prosecution — Meaning of — Date of Its 
termination— Date of order of discharge by Msgis* 
irate or date of npholdiog that order revision. 

The word “prosecution” in Art. 23 of the Limitation 
Act is used in the genera] and not in the technical 
sense. It is used in a wider sense than a trial and wilt 
include criminal proceedings by way of appeal or revi* 
sion before a District Magistrate, a Sessions Court or a 
High Court. A prosecution is terminated when it is 
brought to an end oris concluded.. The language 
implies a ftnal termination or end. Where after an 
order of dis^arge is passed by a Magistrate the defen- 
dant hies an application in revision, so long as the 
revision application is pending in the Court of the 
District Magistrate and subsequently in the Court of the 
Judicial Commissioner, no action for malicious prosecu* 
tion Would be maintainable. The prosecution termj« 
nates only on the date when a 6nal order is passed in 
favour of the plaintiff by the Court of the judicial 
Commissioner upholding the order of discharge and dis- 
missing the revision application. That is the date from 
which limitation should be calculated. If the suit is 
filed within one year from that date, although more 
than one year after the order of discharge _ by the 
Magistrate, the plaintiff’s claim is within limitation. 
I.L-R- (>9(6) Nag. 358=221 Ind. Cas. 666=1946 
N.L. J. 1 13= A.I.R. 1946 Nag. 46. 


Art. 23— Proaecntlon case closed on October 

30, 1941 — Gourt writing in diary “accused No. B 
is discharged under S- 253 (i), Criminal P. C., 
charge Is framed agalost accused No. x” and 
signing it— Accused No. 1 committed to Ses- 
sions on January 24, 1942— Suit by accused No. a 
against complainant filed on January 25, X943, 
held barred by limitation. 

S. 253 (1), Criminal P. C. does not require any 
reasons to stated by the' Magistrate for the dis- 
charge; so a mere order discharging the accused is 2 
final order even though no reasons are given. Wb^e 
the prosecution case is closed and an accused is dis- 
charged, he does not appear before the Court again 
and in the subsequent proceedings against the other 
accused, be is no longer an accused. Incidental 
reference to discharge of some accused and the 
reasons for discharge are likely to be fotmd in the 
introductory paragraphs of the final order dealing 
with other accused but such reference docs not 
indicate that the discharge takes effect from the date 
of the final order* 
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The prosecution case was closed on October 30, 
1941, and on that date, the Magistrate wrote in bis 
diary, ‘‘Accused No. a is discharged under S. 353 (1), 
Criminal P. C. A charge under S. 379, I. P. C., U 
framed against accused No. i . . . .**. This was signed 
by the Magistrate. He proceeded with the enquiry 
against accused No. i and eventually, on January 24, 
194a, committed accused to Sessions. Accused No. a 
hied a suit against the complainant on January 35, 
1943: Held, that the suit was barred by limitation as 
accused No. o was discharged on 3 o-io-i 94 t and not 
on 94-1-1942. A.I.R. 194*' Mad. 288=(i94s) 1 
M.L.J. 287=1945 M-W.N 280=58 M.L,W. 238. 

Xrt. 23 — “Prosecution otherwise tensdnatea’* 

—Suit for damages for malicious prosecution— 
Termination of trial. 

In order to maintain a suit for damages for mali- 
cious prosecution, it is not necessaiy that a formal 
order of discharge or acquittal should have been 
made. It is enough if the plaintifT’s innocence has 
been pronouncedly the Magistrate. For purposes of 
limitation time began to run in the case only from 
the date of the final judgment of the Magistrate 
pronouncing that plaintiff was innocent and not from 
the date on which he says in his judgment be came 
to that opinion, M.L J. Co. 

—Art. 23— Scope. 


transactions. On a4th January, 1944, the plaintiff 

Bled an application for annulment of his insolvency 

and on 22nd February 1944, the order of annulment 

was made after notice to the defenriant. Then the 

plaintiff filed his suit on 2iit February, 1945. 

ihe defendant for damages for maliciously and 

without reasonable and probable cause presenting the 

petition m insolvcrcy against him, as the result of 

Whi^ he wag adjudicated insolvent. On a question 
of llcnitAtinn • ^ 


field, Art. 23 of the Limitat'on Act is inaopro* 
priate as the word “prorecution” there relates to a 
® criminal law is set in motion. Art. 26 
appropriate and prescribes two years 
as the period of limitation. It cannot be said that that 
period commences from the date of the filing of the 
pcution. Before a cause of action can arise in respect 
of an order of a competent Court the order must 
have ^en set aside. In the present case until the 
Pnvy Council rejected the defendant’s application 
for special leave to appeal, the plaintiff could not 

for annulment of the insolvency. Even 
if Art. 3^ could be deemed inappropriate there is 
always available Art. 120 which provides for a period 
of sugars which would amply cover the plaintiff’s 
care. The suit was accordingly in time I T R 
ft 949 ) Mad. 29=1948 M.W.N.^ I43*=A.I R 
Mad. 446 = 6. M.L.v 7 . .88= (1948) ' I u i j. 


The plaintiff objected to the Rural Reconstruction 
Society demarcating his land and ufcd abusive 
language tt^wardi of the persons >vorking on behalf 
of the Society. On a complaint being made, the 
Chairman of the Society who was alio a Magiitrate 
took cognizance of the offence as a Magistrate and 
prosecuted the plaintiff under S, !• P* G. and 

ordered his arrest. The prosecution subsequently 
having been withdrawn, the plaintiff brought a suit 
for compensation for malicious proiecuiion and illegal 
arrest against the Magistrate; s. 

Held^ that in view of the frame of the suit, the 
claim m reipcet of compensation malicious 

prosecution, fell under Art. 23, which was the more 
specific article and not under Art. a* A.I.R. 19.14 
Cal. 4*77 C.L. J. 93:^312 Ind. Cas. 421* 


Limliaiion for suit for damagrt for malicious 
proiecuiion begins to run under Art. 33, from 
the dale when the proiecuiion is terminated bv 
acquittal or olberwiie. If acquittal is followed by other 
proceedings, for example, revision or reference to 
High Court, the prosecution would terminate not by 
the acquittal but by the order patted in the subiequent 
proceedings. The proceedings cannot be said to have 
terminated when they are pending in any Appiellate or 
Reviiional Court. 1942 O. VV, N. 446 = A. I. R. 1043 
Oudh 489=* 1942 A.W.R. 300 (i) *=904 Ind. Cas. 429. 

Overruling— A.I.R. 1935 Oudh 392 — 1935 O.W.N. 
6t9=it Luck. 937— 155 Ind. Cat, 706. 


—Art*. 23, 36 and lao — Starting point — Suit for 
damages for maliclooaly presenting a petition io 
Inaolvency against the plaintiff resulting in his 
adjadicatioo. 

On a petition filed by the defendant on 99nd 
September, 1937, when already there was pending 
another petition by another creditor, the plaintiff was 
adjudicated iniolvent on 5th October, 1937, and the 
two petitioning creditors were given their costs, both 
petitions being heard together. At that time the 
plaintiff believed that he was indebted to the defen- 
dant in respect of share transactions. When the 
Official Asiignce investigated the affairs the claim 
of the defendant was found to be the result of a 
fraud played on the plaintiff by the _ defendant, and 
the claim was therefore dented. Ultimately the claim 
was tried as a suit which was unsuccenfiil. That 
decision was affirmed on appeal and leave to appeal 
to the Privy Council having been refused the defen- 
dant ultimately applied in London for special leave 
which was also refused. It was not until somewhere 
about the 19th November, 1943, when the result of 
the defoidant's application to the Board was reodved 
in Madras that the plaintiff knew finaDy that be was 
not Indebted to the defendant in respect of- the 


Art. 23 - Starting point — When the plaintiff {» 

acquitted— Meaning of. 

If the acquittal is followed by other proceedings, 
the prosecution is terminated, not by the acquittal 
but by the order payed in the subrequent proceedings. 
Where, thciefore, a revision petition is filed by the 
complainant against a discharge or acquitial of the 
person prosecuted and it is diimisstd, the prosecution 
terminates only on such dismissal and not on the 
discharge or acquittal. Limitation for a suit for 
malicious prosecution, therefore, runs from the dismissal 
of the revision and not from the date of ihe discharge 
or acquittal. 47 M.L.W. 314-A.I.R. 1938 Mad. 249 
-(1938) M-W.N. 209=(i938) t M.L.J. 344=I.I..R. 
(1938) Mad. 675 — ‘74 Ind. Cas. 428 (F.D.). 

Overrules— 93 M. 24* 

- - Aft- 23- Starting point of Usnitatlon. 

Under Art. 93, the period of limitation for suits for 
compensation for malicious prosecution is one year 
from the date when the plaintiff is acquitted or pro. 
•ecution is otherwise terminated. Whether case has 
gone upto High Court in revision it terminates when 
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the revition i« dismbied. A.I.R. jQ3,‘i Al). 40— (1937) 
A-L.J. 1281=1. T.R. (1938) ah. 80 = 19-1- A.\\’.R. 1113 
= 178 C?<s. 669. 

— — Art. 33 — Starling poinr. 

Prosecutioi* tcrmijiPtcs by ord' r of discharge by 
Magistrate — But if riiaiter is taken up in revision by 
higher auihoriiv, prosecution trmiinatcs when procee- 
dings in revision <ome to an end. 1930 A-L.J. 885= 
A.I.R. 1930 All. a-ib. 

——Art. 23 — Starting point. 

The suit for malicious prosecution must be brought 
within one year of the date of discharge of the plaintiff. 
The cause of action will not he suvprnded merely on 
the ground that proceedings may be taken either by 
Government or by the complainant in order to get the 
order of discharge ict aside. 67 lud. Cas. 734=24 
Bom. L.R. 5‘^7 = 47 Bom. 28=A.I.R. 1922 Bom. 209. 

Art. 33 — Salt for damages for maliclons pro- 
secution — Limicai ion. 

A suit for damages for malicious prosecution mutt 
be brought within a year of the termination of the 
proceedings in the Criminal Courts, original or 
appellate. 12 C.L.J. 410=6 Ind. Cas. 675. 

■ Arts. 33, 34, 35, 36— Suit for damages for 
malicious prosecotion and for injury caused by 
false report — Distinction between; — See Malicious 
Prosecution. (1902) A.W.N. 96=24 A. 368. 

——Art. 24— Applicability. 

^Vhe^e a suit is brought for defamation against a 
police Olficcr in respect of statements in a report 
submitted in compliance of an order of a Magistrate 
acting under Chap. XVl> Criminal P. C. the period of 
limitation 11 governed by Art. 24 and not Art. 2, Lim. 
Act. A.I.R. 1917 All. 90 =(i 937) A.L.J. 20=1936 
A. W. R. 1205 = 1. L.R. (1937) All. 390 = 167 Ind. 
Cai. 433- 

Arts. 34, 35, 36— Scope. 

Ltmiiaiion applicable for a suit for damages for 
malicious prosecution where, (huuch a false aecusation 
was made to the Police asainst the plaintiff and an 
investigation was held yet no prosecution was launched 
is under Art. 24 or 23 and not Art. 36. 39 P.L.R. 686 
=A.I R. >937 1-ah. 709=169 Ind. Cas. 640. 

•—Art. 27 — ^Applicability. 

Where the act complained of was (hat defendant 
had improperly got away from the plaintiff, a large 
number of camels controlled by the plainiiff. for the 
purposes of bis contract but the real complaint was 
that (he defendant had impropeily enticed the jamadars 
of the plaintiff into breaking their contracts by putting 
the animals which they had contracted to supply to 
him at the disposition of the plaintiff himself: 

Held, (hat the suit for compensation was governed by 
Art. 37. 96 Ind. Cas. 887=1026 M. W.N. 592=31 
C.W.N. 174= A.I.R. 1926 P.G. 88 (P.C.). 

—Art. a8 — Applicability — Wrongftil distraint of 
tenant’s crops by land-lord— Salt for compensation 
by tenant — Limitation — Arts. 39 and 36. 

Art. s8, Limitation Act, applies specifically to a auit 
for compensation for illegal, irregular or excessive 


distretR. ‘‘Distress” in the Article has the same 
meaning as distraint. Where a land-lord illegally 
distr-iints the crops of bis tenant, a suit for compen- 
sation for such distraint by the tenant falls under 
Art. 28 and must be brought within one year. 
Art. 36 cannot apply as it is a general article and can 
apply only when there is no other article specifically 
applicable. Nor can Art. 20 apply, as standing crops 
arc not “movable property’* within the meaning of 
Art. 29. A.I.R. 1940 Bom, 20; 7 C.W.N. 728, foil. 
27 Pat. 680. 

Art. 28 — Applicability. 

Art. 28 is a specific article dealing precisely with a 
claim to compensation for illegal distress or dbtraint, 
for distress has the same meaning as distraint. There- 
fore, that article applies to claim fi'r compemation for 
illegal distraint and not Art. 36, which is a general 
article. Seizure due to want of jurisdiction is contem- 
plated by the provisions of Art. 28. A.I.R. 194060m. 
20=41 Bom. L.R. 1223=1. L.R. (1939) Bom.72i = i86 
Ind. Cas. 509. 

—Art. 28 — Pridcipnl and egeat'—Liabillty in tort 
of principal for acts of agent. 

Held, that a suit to recover damages on account of 
illegal issue of warrant and the subsequent distraint 
was goverued as to limitation by Art. sQ and not by 
Art. 2, 1904 A, W.N. 95 = 26 A. 482 = 1 A.L J. »95. 

— — Art. 28-Standlng cs'ops — Attachment of land 
and crop — Damages. 

A suit for damages for the wroncful attach nent of 
land and crops i*nd the consequent loss or destruction 
of the crops is governed by Art. 39. Standing crops 
at the time of attachment was immovable property 
and the attachment of the land with the crop thereon, 
if illegally made, constitutes a trespass on immovable 
property. 31 Mad. 431 ; 23 M-L-j- 5H; 32 Cal. 4^9 
and 36 Cal. I4t, lief. 25 M.L.J. 447='(i9t3) M.W.N* 
869 = 14 M L.T. 225=21 Ind. Cas. 213. 

Arts. 28 and 39 — Starting point. 

The starting point for a suit for damages to crops 
belonging to (he plainiiff caused by the cutting by the 
defendant begins on the date of the appropriation hy 
the defendant. 14 C.W.N. 96= to C.L.J. 226=3 Ind. 
Cas. 12. 

— — Art» 39. 

Synopsis. 

T. Applicability 

2. Arrest of ship 

3. Attachment before jadgment 

•4. Attachment of debt 

5. Attachment of property 

6. Computation of limitation 

7. Distinction between Art. 29 and Art. ix 

8. Essentials for application 

9. ‘‘Legal procesa” 

to. Money paid by mistake 

IX. Prohibitory orders 

xs. Seizure 

13. Standing crops 

14. Stsurting point of limitation 

x^ Ml f c ellaneops, 
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I. Applicability. 


Alta. 09, 49— Applicability. 


— — Arts* *9 49'-*AppllcabilUy — Suit for reco* 

ven’ property wrongfully seized from plaintiff 
coupled with prayer for their price — Claim for 
damages based onthc wrongful seizure — Damages* 
if to be deemed to be compeobatioa for the 
wrongful seizure. 

Where the property wrongfully seized from the 
plaintiff ip alleged to be in the possession of the 
defendants, and the suit is for jecovery of the said 
properties coupled with .1 prayer for the price of those 
articles, a? should be a'k<d f'-r under O. 20, R. 10, 

G. r. Code, the plainlifi'< un take advantage of Art. 49 
of the Limitation Act and could n 't bi: confronted with 
An. 20. W'herc the eoods wroncfolly seized from the pla- 
intiff had been sold and thereby pasted into the bunds 
ot third parties, a suit apuinst the dr-fi^ndaut foe the 
lost caiiffd 10 the plainiiff by such v.r<-npftd seizure 
and tale, being the price of the co.ids to *'*Id. would 
be governed by Art, 29 and it should be -jilit within 
one year from the date of seizure. Where damazes are 
also claimed and the justification for the claim is the 
wrongful seizure of the ariich s. such damages should 
he deemed to be compens.atiori for such ui'onpful 
scizuje and Art. 29 would apply to such rases. 

19^,0 M. W. N. 345*A. I. K. 1950 Mad. 734= U 95 o) 

I M.L. J. 799. 

—Arts* 29, 48 and 49 — Applicability — Attach- 
ment of tailor’s sewing niachin’* and eutrutitment 
to sureties — Vital parts of machine removed 
during period of custody of sureties— Subsequent 
raising of attachment— Suit by tailor for return 
of machine- in original condition or for damages 
—Limitation. 

Art. 29 of the Limitation Act only governs cases 
wheie there has been an altachrnent which is found 
to have been wrongful, herause the Court had no 
jurisdiction or because the sttarlmu nt was obtained 
on insufficient grounds, and in which there are no 
additional faci<ii3 lurh as mis-ai/propriaiion or theft or 
conversion of the attached properly Where a sewing 
machine, whiclt is the sole means by which a tailor 
earriK his iiveiihood, is attached before judgment *nd 
entti'Sted to sureties, and the atlaclun^nt is afterwards 
raised on the application of the tailor who objects 
to the attachment on the ground of the machine 
being not liable to attachrn* ni under S. fo, C.V. Code, 
being the tool of an artisan, a suit by the tailor for 
return of the machine in the condition in which it 
was attached and remove*! f/om his possession, or for 
damages, it being found that certain vital parts of the 
machine have been removed from the machine while 
in poiseisinn of the sureties, falls for purfotes of 
)iniit.ation, not under Art. ag, but under ArU48or 
Art. 49 of the Limitation Act. 226 Ind. Cas. 4643* 
1946 M. W. N. 256 = A.I.R. 1946 Mad. 453*(i946) 
t M.L, J. 24!. 


4 a vwa TT Qs 


a.- cippciiani iFom on<* ivi. 

u delivered to him by M. it was 

attached by ^e A tn execution of a decree obtained 

and ^ ^'a 7^® appellant objected to the attachment 
^d appl^d for US rtmoval. During these proceedings, 
M was adjudicated an insolvent and on this event 
happeirmg the bailiff of the Court, who VZ 7 n 
possession of the motor car, delivered it over to the 
m I'f*°l'X“‘^V- The appellant having * bc« 

ca^ fiM Po«':ssion ®of the 

birb tl the recovery of a sum ag damaBet 

which he said he suffered as a result of the wroiif!! 
seizure. He contended that the damages which ^he 
claimed were suffered after the bailiff^ had hands-H 
over the Possession of the motor rar tf f ° 

wrcgful del*ntion of , he car by the Recci”?f 

Held, that the cause of action wa« »k*. 
the motor car by the bailiff and 
case. Limitation having stated it 
ca,..c of .Cion, .hcrc 4 c:'“e:,'p 1 'rc'i 
the date of seizure. The cause of artJnn 
rontinuing one. The fact that the eugtody ‘of°the 
motor car was transferred from the baMiiT t 
Receiver made no difference to the rate ‘tk 
both officers of the Court, and each was ' 
of the property pending the final direction, oriu 
Court with regard to its ownershio Art «« j- 
covered the cai>e and, therefore, 49 cou?d 
applied. A.I.R. 1937 Raug. 533*=, ,7^ Inj. Cai. 240. 


— —Art. 29 ~ Applicability. 

Wh-rc certain property is .old in execution of a 
decree on the decre*--holder giving underiakinB to he 
objector that the price would be refunded on the 
.ucecss of the objector, a suit by the latter on hi. 
success in the claim suit for refund of that price • 
governed by Art. 83 and not by An. aq. A T R ,ooB 
Lah. 196=39 P.L.R. 948=175 Ind. Cai, 630.’ ' 


Art. 26 —Applicability — Surtlng point. 

The defendant, obtained a decree against another 
pcrion and attached certain movables. The plaindff’s 
father objected and a half .bare in the movables 
attached was released from attachment. The plaintiff’s 
father UiCD instituted a suit for cstablishine his title to 
the remaining half. He failed in the first Court but 
obtained a decree in his favour on appeal. The 
properties were meanwhile sold. The plaintiff applied 
for recovery of their value and the proceedings 
terminated against him. The plaintiff thereupon insti- 
tuted a suit for declaration that the sale was void 
and for recovery of die value ©f the properties: 


— — Art. 29 — Applicability. 

Art. 29 applies to a suit for compensation for wrong- 
ful seizure of movable property under legal process. 
It has no application to a suit for compensation for 
wrongful removal of attached property. 58 M.L.W. 
108 (2)— I-LR. (1945) Mad. 784 *'(i 945 } « M.L* j. 265 
= 1945 M.W.N. i6o=A.LR. 1946 Mad. 33. 

—Arts. t9 and s^-AppUcabfflty— Illegal diitraint 
of tenant*, crops by land-lord— Suit by trnant for com- 
pctisation— Limitation. S««: Luniuitlon Act, Art. 28. 
>7 Pat €80. 


Held, that the suit was governed by Art. 29 and 
the cause of action arose on the date on which the 
goods were seized and the suit was, therefore, time- 
barred. 13 N.L. J. 209— A.I.R. 1931 Nag. 47=130 Ind. 
Cas. 157 * 

'Art. 29— AppUcablUty, 

Art. 29 is applicable only to the seizure and doe. 
not govern any suits arising out of what happ*-?!. 
later at the time of sale. 85 Ind. Cas. 24=5 L.L. J. 
9^=A.IJC 1924 Lab. 196. 
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—Art. 29 — Applicability. 

A suit for compensation for wrongful seizure of 
movables is governed bv Art. 29; but a suit for 
compensation fjr wrongful attachment of movables 
by the issue of a prohibitory order is governed by 
.Art. 3G and not by Arts. 42, 46, 62 or 120. Art. 36 
is a general article covering all possible acts and 
omissions commonly known as forts, that is, wrongs 
independent of contract and which are not provided 
for by other articles. 6 0.L.J. 3g4«=22 O.C. 201 = 
53 Ind. Gas- yfi* 

Art. 29 — Applicability. 

A suit to recover money received by the defk. in 
the form of rent under a decree of a Court in respect 
of property of which the plaintiff was entitled to 
possession and also to rent is not covered by Art. aq, 
but is governed by Art. 6a. 38 All. 676=t4A.L«J. 

728=35 Ind. Cas. 86. 

a. Arrest of ship* 

_-Arts. 29, 39 and 49 — Arrest of ehl|^— Trespass 

— Action in rem — Damages — Limitation. 

In the absence of proof of malice or its equivalent 
a suit f^or simple trespass will not lie for the arrest 
of a ship. The arrest of the ship is a judicial act of 
the Court and an ordinary step in an action in ren* 
assuming that an action would lie in the absence of 
proof of malice or its equivalent the action would be 
for wrongful seizure under legal process and would 
be barred by Art. 29 of the Lim. Act. 42 Gal. 85= 
28 Ind. Caf* 41^3* 

3. Attachment before Judgment. 

——Art, 29— Attachment before judgment. 

Art. 29 applies to all cases of attachment before 
Judgment where specific property is seized, and the 
seizure is wrongful not only when the Court had no 
juriidiction, but also when the attachment was 
obtained on insufficient grounds. Further it makes 
no difference whether the property attached belongs 
to the defendant or to a third party. 38M.L. J. 
o24and A.I.R. 1921 Cal. 774, Not foil. 53 Mad. 621 = 
59 M,L. J. 8 sq** 3 i M L.W. 675 = >930 M.W.N. 305= 
A.I.R. 193® 633- 

_ , —Art. 29 — Attachment before judgment. 

In a suit against the plaintiff by the defendant for 
recovery of money, plaintiff's property was attached 
before judgment. The suit was decreed by the first 
Court but dismissed by the appellate Court. Plain- 
tiff sued to recover compensation for loss of profits, 

etc: 

Held, Art. 29 does not apply to the suit, for 
Art. 29 is applicable only to those eases in which 
the secure it intrinsically wrongful or perhaps ^ to 
cases where the seizure is made without jurisdiction. 
The proper article to be applied is Art. 49 and time 
for suit runs from the date of appellate decree and 
not from the date of attachment. 81 Ind. Cas. 1038 
= 22 A.L.J. 977=5 L.R.ACiv. 739=A.I.R. 1925 

All. 131. 

— — Art. 29— Attachment before Jndgmeat. 

A suit for damages on account of injury to stock 
caused by malring ^ ^ttaclupent before judgment is 


covered by Art. 36. But a suit for damages on 
account of the sale of the goods attached before 
judgment, at a low price and for injury to trade and 
reputation due to the aitachment itself is governed by 
Art. 29. 38 M.L.J. S24=(i920) M.W.N. 192=27 
M.L.T. 259=11 L.W. 479=55 Ind. Cat. 786, 

—Art. 29 — Attachment before judgment — Salt 
for compensation — Limitation — ^Terminus a quo. 

The limitation applicable to a suit for damages on 
account of (he alleged unlawful attachment before 
judgment of a shop belonging to the plaintiff was 
that prescribed by Art. 29 and that limitation began 
to run from the date of the attachment. 23 M. 6a t; 
27 M. 246; 24 W.R. 298, foil. 6 B.L.R. 704, dist. 
Semble: — ^That such an attachment, if wrongful, is 
not a continuing wrong within the meaning of S. 23. 
1907 A.W.N. r94=4 A L. J. 548=29 A. 615. 


4. Attachment of debt. 

Art. 39 — Attachment of debt— Assignee of 

debt— Snit for recovery. 

Attachment by decrce-bolder of debt due to 
judgmenl.dehtor doos not amount to ‘wrongful 
seizure of immovable property’ within Art. 29 as the 
attachment is not effected by actual or constructive 
seizure but only by a written order. A debt due to 
a judgment-debtor was attached by his decree-holder 
and when the debtor paid the money into Court, _ it 
was paid over to the attaching creditor. A third 
person claiming to be assignee of the debt before 
attachment sued for recovery of the money. Held 
neither Art. 29 nor Art. 36 applied. The article 
applicable was cither 62 or 120 and time runs from 
the date the attaching creditor received the money 
from the Court. 38 Mad. 972=26 M.L.J. 166=1 
L.W. i62 = (i 9I4) M.W.N. 348=22 Ind. Cas. 870 
(F.B.) 

Art. 29— Attachment of debt — Payment by 

debtor. 

Per Sundara Alyar, J. — A suit to recover the 
amount of d'^bt paid by the debtor on attachment 
by a Court is governed by Art. 62 or 120, and not 
by Art. 29, becau>e debt ii not movable property. 
(2) There is no seizure under legal process, the debtor 
having voluntarily paid the amount. (3) The suit is 
not for compensation for wrongful^ seizure of mov- 
able property. (4) The article applies only where 
the Court is able to reduce the property to posses- 
sion and does so at the instance of the judgmmt- 
crcdiior. 31 M. 431 and 8 Bom. 17, Diss. Per 
Sadasiva Aiyar, J.— The suit is governed by Art. |9 
because (i) attachment amounted to wrongful 
seizure, (2) the suit was for compensation for wro^- 
ful seizure of movable property. 13 M.L-T. 45®* 
23M.L.J. 5i9=fi9i2) M.W.N. iI 79“»6 Ind. Cas. 
914. (On appesU 22 Ixid. Cas. 870) 

5. Attachment of property. 

Arte. 29 and 36— Attachment of property— 

allowed— Salt for declaration— To ignore 
the claim. 

A property was attached byP over which plainti^s 
predecessor claimed a lien. The claim w»s aliovea 
oy the executing Court and P brought (he presen 
suit for a declaration that the plaintiff 1 predecefi^r 
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had no claim. The luit wa» decreed and priced* 
of «he attached property were rateably distributed 
amoriR P and certain other creditors but the decree 
obtained by P was reversed in appeal and the 
plaintiff sued him and the other creditors to recover 
sums paid, in satisfaction of their claim. Held that 
the suit was not governed either by Art. ag or by 
An. 3633 there was not a seizure of money and the 
defts, were not guilty of any non-feasance, mis- 
frasr-nce, or roal.feasance in respect of the money. 39 
All. 322=15 A.L.J. 295-39 Ind. Cat. 532. 

Art. ag— Attachment of property — Sait for 

compensation for wrongful attachment. 

See; Art. 36. 6 Bom, L.R* 704* 

—Arts, ag* 4a— Attachment of property— Suit 
for compensation for wrongful attachment or 
seizure. 

Where the defendant caused a warrant of attach- 
ment to issue and the warrant was executed by affix- 
ing the Court seal to the outer door of the warehouse 
without breaking open the door and taking physical 
possession of the jaggery inside: 

Held, that the attachment amounted to actual 
seizure wichin the meaning of S- 269* C. P. C., and 
that a suit for damages is {governed by Art. 29 and 
not by Art 42. 27 M. 346. 

0 . Computation of limitation. 

Art. 29— Computation of limitation. 

In a suit for damages for wrongful attachment, the 
time taken in getting the seizure declared illegal 
either on appeal or by other means cannot be 
deducted. A.I.R. 1934 Rang. 329=13 R- 43=*54 
Ind. Cas. 153. 

7. Distinction between Art. 29 and Art. 11. 

—Art. 29, IX— Dlstincilon between. 

Art, It dealt with a luit by a person to establish 
hit right to or to the present posteision of the 
propc'ty comprised in the order while Art. 29 dealt 
with a tuit for compeniation for wrongful le'zurc of 
movable property under legal process. Where a 
plainliir eued for the value of the property recovered 
in execution the tuit is riot barred if brought after a 
year of the date of the order since Art- 29 governs 

the tuit and not Art. 11. 4 Bur. L.T. 45=9 Ind. 
Cat. 773. 

8. Eaaentiala for •pplieaiion. 

- Art. >9— Eaaentiala for application. 

Art. 29 mutt be interpreted to apply only to the 
teizure and not to govern any tuiit ariting out of 
what bappeot taler at the time of tale. A.I.R. 
1938 Lah. 196=39 P.L.R. 94 B”*i 75 Ind- Cat- 630. 

—Art. ap— Eesentiala for application. 

There can be wrongful teizure only where the 
property U in pottetgion of the person. No doubt 
constructive potteuion^ alto will do, but when there 
it no right to potiettion, there can be no wrongful 
teizure and Art. 99 has no application. 38 AIL 676, 
Rel. on. 4 M-L.T. 271* Dut. tag Ind* Cat. 362= 

A-I-R* <93° 349« 


—Art. 29 — Eaaentlals for application. 

In order to bring the case under Art. 29, it mutt 
be shown that the seizure was wrongful under legal 
process. Where the writ it issued by Court prlma 
facie the seizure it not wrongful. 

Where the writ it not without jurisdiction and the 
Court hat jurisdiction over the subject-matter 
Art. 29, is inapplicable unless the writ is executed’ 
against a person who was no party to the decree or 
with respect to goods outside the scope of the writ 
Art. 29 is inapplicable. 19 Mad. 80 and 55 Ind. Cat! 
786, Foil. 

So long at the writ is not set aside, the seizure 
cannot be said to be wrongful except in instances 
such as mentioned above. 64 Ind. Cas. 513=35 
C.L.J. 48 o=A.I.R. 1921 Cal. 774. ^ 

9. “Legal process.” 

Art, 29 — *‘Legal process,” meaning of. 

The words “legal process’* in Art. gg, denote 
procedure by some sort of Court, and the Collector 
acting under S. 154, Bom. Land Revenue Code, is 
not acting as a Court. He it really acting as a 
creditor. He, as the officer entitled to recover 
arrears of land revenue, it given power to seize the 
defaulter*s goods. He is in a position analogous to 
that of a creditor who is given power under the 
contract to seize his debtoi*s goods, if his money is 
not paid. Legal proceit doei not merely mean 
proces* according to law, otbcrwiie teizure under a 
valid contract would be just as much seizure accord- 
ing to law as seizure under a statute. A.I.R. 1942 
Bom. 300=44 Bom. L-R> 668=203 Ind. Cas. 611. 

—Aft. 29 — “Legal proceas’L 

A distraint effected under Agra Tenancy Act (II of 
1901) is a seizure of movable property under legal 
process because it is done under the special provisions 
of the Local Act and subject to the due observance of 
the procedure therein laid down. 75 Ind. Cas. 922 = 
A.I.R- 1924 All. 828. 

Art. 29 — “Legal process'*. 

The process meant by Art. 29 refers to the 'process 
under which seizure takes place. 84 Ind. Cai. 6=20 
N L-R- 189=7 NL J- »4o= A.I.R. 1924 Nag. 248. 

10. Money paid by mistake. 

\Tt9. 29 aad 62— Money paid by mistake into 
Court— Suit to recover. 

A luitto recover money voluntarily paid into Court 
by a del^. under a mistaken belief and wrongly paid 
ou>lo the decree-holder is governed not by Art. 29 
but by Art. 96 or 120. 49 P.W.R. 1910=6 Ind. Cas. 

654. 

It. Prohibitory orders. 

29, 3^-Prohlbltory order — Compensa- 
tion for. 

A luit for coixq)eniation for wrongful attachment of 
movables by the issue of prohibitory order is governed 
by Art. 29 or 36 sod suit by Arts. 42, 46, 62 or 120. 
An attachment by a prohibitory order is not injunction 
within the meaning of 42. 31 M. L. J. 257*^35 
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LIMITATION ACT 


X3* Seimre. 


— — Arts. *9, 6a and lao — Prohibitory order— 
Damages. 

Neither attaclirnent of a Hcbt nor voluTUar>' payment 
of it into C rooiiit'tten seizure of movable property 
• iniliT pr<'C‘->. A prohibitory order under O. 2l, 

R. 4(1 does noi amount to seizure withiu Art. ap of the 
Lint. Act. 38 Mad. 073=26 M.L.J. i66 = l .\1.L-W. 
16;: = (1914) M.W.N. j', 3 — Ind. Cat. B70. 


12. Seizure. 

Art. 29, S. 23 — Seizure — Wrongful seizure. 

\Vhere property ol a strantjer i( wrongfully attached 
by a dc’cr'^e-tioldcr in execution of a decree againit 
his judgment- debtor, a suit by stranger for compensa- 
tioti for wrongf'il K''i7tir<‘ i; govern^ bv Art. 29. Such 
a wrongful seizure is not a continuing wrong w>thin 
S. 23 of the .Act. I.imitation run* from the Hate of 
seizure .and a fre^h cause of action docs not arise during 
the courru of attachment as once the property is 
attached, *he judgment-creditor docs nothing ™ore. 
The judcment-crcdttor has no duty analogous to that of 
a bailee towards a 'trangcr in respect of property 
attached. A.I.R. 1940 R»"g- = 76 = » 94 * Rang. L.R. i 
Bjgaind. Cas. 625 (F.B.), 


— —Art. 29— Seizor*. 

Where a nount deposited by Receiver appointed under 
O. 40, R. I. Civil P. C., i* attached and pa>d to a 
person and a suit to recover back such amount is filed, 
It ii not governed bv Art. 29. *|nce the atwchment it 
neither seizure within the meaning of the_ article nor 

wrongful. A.I.R. 1938 Lah. 493=40 P.L.R. 685-176 
Ind. Cai. 73 *. 


and 49— Seizare — Movablca illegally 

seized in execution of decree. 

A suit to recover price of movables illegally seized in 
execution of decree is one for illegal seizure of property 
in execution and comes under Art. 29 or 49 of the Act. 
14 Ind. Cas. 182 (Mad,). 

-Arts. 29 an** 120— Seizure — Recovery of value 

of movable property wrongfully seized. 

A su 
petty 
Art. 29 
Cas. 774 * 


lit for recovery of the value of movable pr^ 
wrongfully attached and *old b governed by 
, and not by Art. 120. 4 Bur. L. T. 46=9 Ind. 


13. Staodlng crops. 


Art. 29 — Standing crops— Damages for crops 


attached. 

In the case of a suit for damages 
value of crops which has been wrongfully attached, 
cut and removed, the pertinmt articles yre ^Jtnd « 
and not 29 or 36^ Limitation Act. 105 Ind, Cai. 763 
A.T.R. 1928 Gal. 106. 


^Art. 29— Standing crops— Seizure of. 

Where the wrong is solely the seizure of 
crop,. Art. 29 «ot apply. 37.niay apply but J 
suit for damages for unlawfully distraimng, cuttmg, Md 
catTviog away the crops it not Art* 36 u 

u governed either by Aft. 48 or 49. 17 C.W.N. 308=* 17 
C.Lj« 9 q 6 = Ind. Cm* 259, 


Arc. 29 
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"'"Art. 29 — Standing crop*— Sait to recover com* 
pecsarion. 

A Suit to recover the value of standirg crops wrong- 
fully cut and carried away is not one to recover com. 
pensation within Art. 29 a* immovable properly 
(lefircd in the Gen^'ral Clau''es Act, 8.3(25) includes 
star.Hinf: crops and the definition of movable properly 
given m S. 2 (13) does not govern the Lim. Act. 
18 M.L T. 532=31 Ind. Cas. 796. 

Art. 29— Standing crops— Wrongful attach- 

meat — Damages — Limitation. 

Standing crops are not ‘movable property’ within 
Art. 29 and a suit for damages for the wrongful attach- 
ment of such crop is not governed by Art. 29 or any 
other article requiring the institution of a suit within 

one year. 11 N.L R. 18=27 Ind. Cas. 935 * 

Art. 29 — Standing crops — Wrongful attach- 
ment— Damages. 

A suit for damages for the wrongful attachment of 
land and crops and the consequent lofs or destruction of 
the crop.* is governed by Art. 39. Standing crops at the 
time of attachment was immovable property and the 
atuchmentof the laml with the crop thereon, if illegally 
made, constitute* a trcspa,F m immovable property. 

25 M.L.J. 447= (« 9 t 3 ) M.W.N. 869=14 M L-T. 225= 
21 Ind. Cas. 213. 

—Art. 29— Standing crops — Illegal attachmeD*"” 
Suit for damages. 

Per Sundara Aiyar, J.— Where a suit for damages 
for die value of the standing crops cut during attach- 
ment is brought after a suit for decimation that the 
attachment it illegal has terminated, it is governed by 
Art. 62 or 120 and the cause of action arise* on the 
termination of the suit, declaring the attachment illegal. 
Per Sadasiva Aiyar, J.— The suit is governed by Art. 
.29 Or 36 and the cause of action arises from the date of 
attachment 23 M.L J* 620=(i9i2) M. W. N. 1222=17 
Ind. Cas. 185. 

Arts. 29, 36— Standing crops— Sait for damages 

for illegal distraint of. 

A suit for damages for illegal distraint of standing 
crops is governed by Art. 36 and not by Art. 29. 9 
C.W.N. 376=32 G. 459. 


14. Starting point of limitation. 

Art. 29 — Storting point of limitation. 

In a suit for damages for the unlawful attaching 
and seizure of certain properties, the date from whi^ 

time begins to run is the date of the seizure and not the 
date of the attachment and consequently, it is iromaje- 
rial whether the attachment is or it not a continuing 
wrong. 13 R. 43=A.I.R. 1934 Rang. 329“*54 

Cas. 153, 

— —Art. 29— Startiog point. 

Under Art. 29 time begins to run from the date of 
the actual seizure and not from the date the seizure 1* 
declared wrongful by a competent Court. For the 
seizure is wrongful ab initio. It does not beeom 
wrongful when declared to be so by the Court. 53 
Mad. 62T=59 M.L.J. 859 = 3 * M.L.W. d 75 «-* 93 ® 
M.W.N. 305=A.IJL 1930 Mad. 635. 
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iStii 

t^. Miscellaneous. 

—Art. 29 — Suit for damages for non-cnltivatiou. 

A Suit for dam^es for non-cultivation of land is 
poverncd by Art. 29 or 36* *4 C.W.N. 96=10 C-L. J- 

226=3 l°d. Ca«. 12. 

Art. 29 — Suit for damaget> for fraud;— See Art. 

95. 27 Mad. 343- 

Arts. 29, 62, 120— Suit for money due on 

«|ecree barred at 

time of receipt by deft. 

Wheie plaintitf, an atsiguee decrce-holdcr, was legally 
bai red ftom colleciiiig the money due <)n the decree 
assigned to him, and the assignors received the ainouQt 
and entered satisfaction and the plaintifi brought a suit 
^uintt the auignors for recovery of the amount collected 
by them, that the proper article applicable to the 
cate wak nut Art. 29 or 62 bu* Art. 12O- (i 9 *‘) • 

M.W.N. 2.:o=9 M-L-T- 405 = '-^« M-L.J. 705=10 '“d. 
Cas. 658. 
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6. Loss in transit 

7- Loss of goods deposited in cloak room 

8- Loss of goods 

9. Mis«delivery, not non-delivery 

10. Non>deUvery 

11. Starting point for limitation. 

1. Applicability. 

—Art. 30— Applicability— Plaintifi not knowing 
• if his goods were loi^t or destroyed. 

Art. 30 01 the Limitaiioii Act relates to 3 suit 
brought by a con>i;;uor m the tf.rro ol a plaint for los8 
in circumsianccb pleaded ot «unte speciuc lots having 
occurr* d on .some spcctfac date in some specific manner 
winch the plaintiff is making the basis of his claim, 
it cannot apply to a ca-.e where the plahitiff does not 
know whether hi» goods were lost or deitroyed, 2 
D.R. 35- 


——Art. 29— 9t»k for rateable dlatribution. *• Burden of proof. 


On tlic dismissal of an application for rateable diitri- 
bution of the proceeds of the movable property of the 
judgment-debtor, a suit brought mote than one year 
after attachment is governed by Art. 29. «o M-L-T. 381 
— 12 Ind. Cas. 406. 

Art. 29 — Suit for atu^loa sole proceed# 

wroogly talcea out in execution. 

A suit U. recover the lurplu* proc»;ed» of a -cde held 
under Regulation VIII of t8t9, wronsly t^n out by 
the dcf' ndant in execuiiou of a decree against a third 
party, docs not come under Art. 29. 8 B. 17, di*s. from. 
(1902) 300.440=7 C.W.N. 520. 

— — Arts. 29, 49, 6a, zao -Salt for value of property 
attached an<l,,aold wrongfully— Cauae of action—* 

ap.c.* 

per Full Beach (Sankaran Nalr, J. (dlBScntfeate). 
—A suit for the value of paddy wrongfully attach'd by 
defendants in execution of a decree and sold is 
governed by Art. aq and limitation begins to run from 
the date of ll»c wrongful seizure. Pci Sankarau Nair, J. 

The article applicable is cither Art. 6a or Art. lao, 

and the cause cf action arises from the date of 
distribution of the sale proceeds among the defendaiiu. 
per Whita, C J.— Arb ag is not restricted in its 
application to cuims for consequential damages, per 
Plahey. J.— 8 26$. C.P.C., and Art: 1 1 of the Limita- 
tion Act do not af^t the scope of the other articles of 
the Unutatson Acu 18 M.L.J. 390=4 M.L.T. 271 = 31 
Mad. 4Si (F-B.). 


— —Art. 30 — Burden of proof. 

The i^aintiff sued a railway company for damages lor 
loss of part of the goods comigiied to them for carriage 
and which where in their custody for some months. 
The plaintiff dtsoovered the loss on the date on which 
Lc was permitted by the company to ' remove the 
remaining part of the consigned goods: 

Hold, that in the absence of other evidence, the 
Court v.'as entitled to aisume that the loss occurred on 
the date on which the plamtiS* was permitted to remove 
the goods and not earlier. At the facts were specially 
within the knowledge of the railway company, S. 106 of 
the Evidence Act applied, and the burden was upon 
them to prove the date of the loss once the plaintiff 
adduced prizna facie evidence in that behalf. I.L.R. 
(«947) Nag. 726^*947 N.L.J 540=A.I.R. 1947 Nag. 
224. 

Art 3»— Barden of proof. 

It is now well settled that all suits against carriers in 
rcspici of gooci ddivered to them for carriage fall 
under Art. 30 or Art. 3«. according as the claim is regar- 
ded as one based upon lois of or injury to the goods 
or noD-dcJivery thereof. The onus of proving that the 
loss took place more than a year before suit and that, 
therefore, the suit was Ijarred under Art, 30, would lie 
on the defendanu. View of Ghattcrjcc, J. in 44 Cal. 
16 held not aoiusd. 116 Ind. Cas. 148= A.I.R. 1928 

Ca^. 37>. 

3 . ‘Carrier.** 


-Art. SO. 

SfhopsU. 

1. Applicability. 

2. Bardco of proof 
S. •*Carri«r* 

4. lojaryto gooda 

5. iBurpretation 


—Arte. 30, 31— *Oarrier', meaialog of. 

Upon the plain, unambiguous and unequivocal words 
of Arts. 30 and 31, the word 'carrier' is of a wider 
nygninp the expression *commoo carrier’ and it is 
wide enough to cover the case of a railway owned or 
controUe^y Govt. Even though for the purposes of 
the Carriers Act, they are not common carriers, it 
would be a misuse of language to my that railways 
which Carry goods for reward are out carriers. It 
^^ould not be right tu oitrrpoUlc into Art. 30 the 
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qualifying restriction implied by the word ^common* a3 
applied to carriers. I.L-R- (J937) ^ Cal* 6l4=A.I.R. 
1938 Cal. 298=8175 Ind. Oaf. 19S. 

”■ — Ai*t. 30 — Carrier ^Damage to goods* 

A carrier is one who convoys goods for hire or for 
reward. A Pori Tru^t Board which merely stores and 
delivers goods to the ships calling at the port is not a 
carrier and a suit fur compeniaiiou for damage to goods 
against the Port Trust is not governed by Art. 30. 

4 S.L-R* 236=toInd. Cas. 972. 

4. lojury CO goods* 

Art. 30 — lojary to goods. 

Suit for cotnpeiuatton against railway company— 
Deterioration of goodi due to continued negligence of 
railway bcrvaol'^ — Gonlinuing cause of action — Measure 
of damages. See Limitation Act, Ss. 23, 24 and Art. 30. 
1947 N.L.J. 540=A.I.R. 1947 Nag. 224. 

— —Art. 30 — Injury to goods — Suit for compensa. 
tion agaiost carrier. 

A suit for compensation for injury to goods while in 
the possession of a carrier, e.g., a Railway Company 
fall* under Art. 30. ii S.L-R. t03“45 Cai. 173. 


5. loterpretatioa. 

Art. 30— InterpretnUoa. 

The words “against a carrier for losing or injuring 
goods’* obviously suggest not a mere loss of the goods 
to ibe owner which might be caused by mis-delivery, 

but an actual losing of goods by the earner himself. 68 
Ind. Gas. 981=20 A.L.J. 792 = 45 All. 43-A.I.R. 1923 
All. 22. 

6 . Lom in transit. 

Art. 30— Loss in transit by Railway — Starting 

point — When shortage is ascerteJned. 

Where a parcel consigned to railway arrived on 10th 
August, 1918. but the consignee ascertained shortage 
and loss only on aSih August, 1918, when the parcel 
was opened and delivery was given: 

Held, that the cause of action to claim price and 
carnages arose on 26th August, 1918, and not on the 
lotb August, 1918. 75 Ind. Gas. 669*3A.I.R. 1923 All. 

342- 

y. Loss of goods deposited in cloak room. 

— —Arts. 30 and 31— Loss of goods depositad by 
passenger in cloak-room. 

Arts. 30 and 31 of the Limitadon Act have no 
application to a suit against the Railway Administration 
in respect ol loss of goods deposited by a passenger in 
a cloak'room. A.LR* *949 S9i“53 C.W.N. 406* 

8 . I.08S of goods. 

-^•Art. 3 ^~Loss of goods— Sait against RailwaT 
Company— NsgUgence or theft by Gompany*s 

aorvmnta. 

A suit by consignor against a Railvtny Company for 
Compensation for loss of goods owing to the lom caused 


30 — 4. lajnry to goods. 

by negligence of or theft by the Gompany’s servantg 
is i,ovcrncd by Art. 30. 30 C.W.N. 696 = 38 Ind. Ca,. 

502* 


9. Mis-delivery, not non-delivery. 

Art. 30— Mis-delivery, not non-delivery. 

A earlier docs not lo^e goods under the article where 
he really mis-dclivers though an actual loss does not 
occur to the owner. The loss referred to must be by 
the carrier himself. 170 P.L-R. J9i3-‘i22 P.W.R. 
1913 = 19 loci- Gas. 477. 

to. NonnlelJvery. 

Arts. 30 and 31 — Non.dclivery due to loss of 

goods — Suit for compensatioa — Limitation. 

A suit for compensation against the Railway Adminis. 
tration for non-delivery of goods due to their loss, is 
governed by ArL 30 of the Limitation Act, and the date 
of the lots which is the starting point of liniiiation should 
be taken to be the date on svhich the lo*g wa>i first dis- 
covered in the absence of any evidence on the point. 
Art. 31 of the Act applies to all cases of non-delivery 
other than thofc due to the loss of die goods. A.I.R. 
1950 Cal. 394. 

——Arts. 30 and 31 — Nondelivery of goods— Sait 
for damages. 

Where in a suit against the Railway Administration 
for damages for nondelivery of consignment of good*, no 
objection is taken (bat the form or cause of action is 
incorrect or that the claim should have been for loss or 
injury and further upon the evidence the defendants 
have not established that the goods were lost by fire as 
alleged by them. Art. 31 and not Art. 30 of the Limita* 
tion Act applies to the suit. A.I.R. 1947 Cal. 98. 

Art. 30— Non-delivery c»f goods. 

Where a suit fris nmed as a suit to recover compensa- 
tion for non.dclivery of goods Art. 31 applies, and not 
30- and the Cause of action is the failure of the defts. 
to perform their contract. It is not a case of mis.feasance. 
t3 S.L.R. 1=51 Ind. Gas. 570. 


11. Starting point for limitation. 

—Art. 30— Starting point of limitation. 

To a suit against carrier for compensation for 
injuring goods, article applicable is Art. 30« a^d 
the time begins to run from the date when the in- 
jury was actually caused and not from the date of 
the plaintiff’s knowledge. Tbe^ burden of proving 
when the injury was caused is upon the carrier* 
A.I.R. 1941 Cal. 304=199 Ind. Cas. 437. 

—Art. 30— Starting point of limitation. 

Under Art. 30, time begins to run when the loss 
or injury occurs. Consequently, where it is proved 
by the admission of the consignee's letter of 
August 5, 1931 that the loss had occurred prior to 
that date, a suit brought on October 15, 1932 is 
clearly barred. The plaintiff cannot claim that the 
time runs only from the date of open deliirn^ to 
him by the company. A-I.R. 1935 All. 407— (1935) 
A.L.J. 398=1935 A.W.R. 141*157 lad. Cai. 
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—Art. 30— Starting point. 

Where on the date on which the consignees apply 
for delivery, the goods are missing and where 
there is nothing to show that the goods were lost 
prior to that date, time will run only from that 
date. 87lnd. Cas. 579=47 All. 549=23 A.L.J. 398 
= A.I.R. 1925 All. 656. 

-—Art. 30— Starting point. 

A case o£ loss of portion of consignment undeli- 
vered is equivalent to a case of short delivery and 
time begins to run when the loss occurs, i-c., when 
the short delivery which constituted the loss is 
made. 71 Ind. Cas- 565 = 4 P.L.T. 331 = A.I.R. 1923 
Pat. 298. 


ed by Art. 31 and liable to be dismissed if brought 
after the lapse of one year from the time the goods 
ought to have been delivered. Article 115 of the 
Act applies only to suits for compensation for 
breach of any contract not specially provided for 
in the Act. 70 Ind. Cas. 857=A,1.R. 1922 Cal. 330. 

Art. 31— Suit for damages for non-delivery. 

The limitation applicable to a suit by consignor 
of goods against a Railway Administration for 
damages for non-delivery is the one prescribed bv 
Art. 31. 42 All. 390=18 A.L.J. 377=2 U.P LR 
(All.) 84=58 Ind* Cas. 547. 


S.31 — Suit for damages for non-delivery by 

carrier. 


Art. 30— Starting point. 

Where a Railway Company has not proved that 
the goods were lost more than one year before the 
institution of the suit, a suit brought within one 
year from the date of refusal to deliver not 
barred either by Art. 30or31. 23 M.L.J. 511 = 17 
Ind. Cas. 419. 

Art. 31. 

Synopsis. 


A suit for damages for non-delivery of goods 
by a carrier is governed by Art. 31, Sch. oi the 
Lioi. Act. 42 ind. Cas. 536 (ilad.). 

Arts. 31 and 49— Non-delivery of goods 

Suits against carrier. 

A suit against a earner for non-delivery of 
goods is governed by Art. 31 and not by Art- 49 
whicn will apply only when there is proof that 
the goods are still in the possession and custody ot 
the carrier. 24 Ind. Cas. 67o (Alad.). 


1. Applicability 

2. Carrier 

3. Starting point. 

1. Applicability. 


—Art. 31— Applicability— Suit against Rail- 
way Company. 

A suit against a Railway Company for compen- 
sation for non-dclivery of goods is governed by 
Art. 31. 33 All. 544 =8 A.L.J. 543=10 Ind. Cas- 122. 


(a) Non-delivery of goods 

(b) Non-delivery due to conversion 

or mis-delivery 

(c) Suit by consignor and consignee. 


—Arts. 31 and US— Carrier— Non-delivery of 
goods— Suit for compensation — Limitation. 

A suit for damages against a carrier for failure 
to deliver goods falls under Art. 31 and not 
under 115. 13 C.W.N. 851= 3 Ind. C^. 469. 


1 (a). Applicability— Non-delivery of goods. 

—Art. 31— Applicability — Non-delivery by 
Railway. 

A suit for non-delivery is governed by Art. 31 
and not by Art. 3O. A.I.R. 1925 Pat. 727, Poll. 103 
Ind-Cas. 383=8 P.L.T. 767= A-I R. 1927 Pat. 335. 

—Arts. 31 and US. 

Article 31 and not Art 115 applies to a suit for 
damages for non-delivery of goods against a Rail- 
way Company. 89 Ind. Cas. 672=6 P.L.T. 559= 
4 Pat. 482=A.I.R. 1925 Pat. 611. 

—Art* 31— Applicability— Non-delivery. 

When in a soit for compensation for non-deli- 
very of goods brought against a Railway company 
there is nothing to show that the plaintiff was 
ing pat off from seeking his remedy on account of 
any conduct of the defendant, Art. 31 applies to 
the case. 33 All. S43, Poll. 87 Ind. Cas. 763=6 
L-R.A. Cly. 414=A.I.R. 1925 All. 780. 

Aru. 31 and 115. 

A suit against a carrier for compeuMtion for 
PIp-dcUvery pf goods consigned to him is fovtfn- 


—Arts. 31, 115— Compensation — Suit against 
carrier —Acknowledgment— Curriers — Non-deli- 
very — Damages. 

The plaintiff delivered to defendants 200 cases 

of oil for carnage from Bombay to Jeddah. The 
steamer reached Jeddah on the llth July, 190U. 
where the defendants' agents delivered only 165 
cases and granted to the consignee a certificate that 
35 cases were short delivered. On the 15th Novem- 
ber, 1900, pUiiitiS, on receiving tins certiheate, 
made a claim in writing to the defendants in 
Bombay. On the 18th July, 1901, the defendants, 
at plaintiff’s request, wrote to their Jeddah agent 
for the 35 cases, and handed up the letter to plain- 
tiff for being forwarded to Jeddah. On 20tb 
I^cember, 1901. they again wrote to their Jeddah 
agent for the cases and entrusted the letter to 
plaintiff to be despatched to Jeddah. On the 20th 
January, 1902, plaintiff sued defendants for dama- 
ges for non-delivery of 35 cases. Held, that the 
suit was governed by Art. 31 and not by Art. 115. 
(1902) 4 Bom. L.R. 447 = 26 B. 562. 

— Aru. 31 and 62— Sale by Railway— Suit for 
•orplua sales proceede. 

Where the Railway Company bai sold the goods 
in exercise of the powers coi^erred by S. 56 pf 
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the Railway* Act, a suit by the consignor to recover 
the surplus sale proceeds from the Railway Com- 
pany is governed bj A 1 1. 02 .tnd not Art. 31. Such 
a suit IS entirely diffeient from a suit lor compen- 
sat'on for non-delivcry of the goods- 62 Ind.Cas. 
742=44 Mad. 823=13 M-L.W- 693= 1921 M.W.N. 
422=30 M-L-T. 2l = .\.I.R. 1921 iNfad. 362=41 
M.L.I.205. 

1 (b). Applicability — Non-delivery due to 
conversion or mis-deliverj . 

Arts. 31 and 30— Applicability— Suit for non- 

delivery of goods. 

Art. 31 of the Limitation Act applies to any suit 
against a carrier for compensat.OTi lor non-deJivcrj 
or delay in delivering goods, irrespective of the 
cause of the oon-dvlivcry. This article siiould not 
be interpreted as excluding all cases in which 
goods had been lost, destroyed or mis-delivered. 
A carrier is not entitled to set up a loss, whetlicr 
or not such loss amounts to a tort to the goods, «o 
bring a suit within the shorter period contem- 
plated by Art. 30 when it clearly falls within Art. 31- 
l.L.K. (1947) Kar. 144 = A.I.R. 1948 Sind 26. 

—Art. 31 — Scope— Conversion by carrier. 

A suit against a carrier for compensation for 
Don-delivery of goods is governed by Art. 31 
whether the non-delivery is due to conversion or 
any other reason and not by Art. 49. 31 N.L.R. 79 
Sop. = A.I.R. 1936 Nag. 21 = 161 Ind. Cas. 867. 

Art. 31 — Scope— Conversion by carrier. 

A suit for wrongful conversion of goods can- 
not be called one for compensation for non-delivery 
but is one for damages tor tort and Art. 31, 
docs not apply to it. A.l.R* 1935 Alt. 156= 
(1935) A.L.J. 61 = 1935 A.W.R. 37 = 159 Ind. Cas. 
40 (2). 

—Art. 31— Cause of action. 

A snit against a carrier for compensation for 
non-dcIivery of goods is governed by Art- 31 
whether the non-deliverv is due to conversion or 
to any other reason. Non-delivery may ^ due 
to many causes of which conversion is one, but the 
cause of action is the non-delivery of the goods, 
whether due to loss, theft, destruction, conversion 
or mis-delivery to somebody else. 90 Ind. Cas. 
135=A.I.R. 1926 Nag. 57. 


—Arts. 31 , 49 and 115 — Suit for specific mov- 
able property against a earner— Non-dclivery 
ot goods— Compensation. 

In a suit against a carrier pl0. asked for 
recovery of a plank of wood not delivered to the 
co'is'goee and also for a sum of money being the 
loss of interest. The plaint contained no allegatioa 
that the deft, was in possession of the plank in 
question. Held, if the suit was regarded as one for 
compensation for failure to deliver the plank in 
breach of the contract m the bill of lading, it was 
governed by Art. 31 and net by Art.49 or 115 of 
the Lim. Act- iiy the amendmet of Art. 31 of the 
Lim. Act the Legislature dearly indicated its 
inteniion that the article should apply to a claim 
against a carrier for compensation for non- 
df-livery of goods irrespective of the question 
whether the suit was laid in contract or in tort. 
Art. 49 is inapplicable to such a case, on the 
prii'ctple of generelia spectabilis non derogant. 
39 Mad. 1=29 M.L.J. 342= (1915) M.W.N. 644= 
2 L.W. 805=18 ;M. L. T. 236= 30 Ind- Cas- 840. 
[On appeal from 24 Ind. Cas. 676]. 

Art. 31 — Applicability. 

Where a suit is framed as a suit to recover 
compt'osaiion for non-delivery of goods Art. 31 
applies, and not Art. 30; and the cause of action 
is the failure of the defts to perform their 
contract. It is not a rase of mis-feaaaoce. 13 
S.L.R. 1=51 Ind. Cas. 570. 

—Arts. 31 and 49 — Claim by consignor— Non. 
delivery of goods— Effect of amendment of 
Arc. 31 of Lim. Act of 1877. 

The article applies to a claim by a consignor 
against a earner for compensatiou for non* 
delivery of goods consigned. The effect pf amend* 
ment of Art, 31 in the old Act is to make it 
applicable to a claim against a carrier for compensa- 
tion for non-delivery of goods irrespective of 
the question whether the suit was one in contract 
or tort. 39 Mad. 1=(1915) M.W.N. 644 = 29 M.L.J. 
342=2 L.W. 805 = 18 M.L.T. 236=30 Ind. Cas. 840 
(F.BO* 

—Art. 31— Mie*delivery. 

Mis-delivery ©r delivery to a wrong person is not 
non-delivery within Art. 31. The case of mis- 
delivery is covered by Art. US. 170 PX.R. 1913= 
122 P.W.R. 1913-19 Ind. Cas. 477. 


——Art. 31 — Applicability. 

Whether the suit for non-delivery of goods is 
laid in tort or contract, if compensation is claimed 
for Bon-delivcry of goods entrusted to a carrier 
the oeriod of limitation is one year as prescribed 
bv Art. 31. 44 Cal. 16, Not foil. 90 Ind. Cas. 374= 
5 Pat. 106=6 P.UT. 565=1926 P.H.C.C. 114= 
A-I.R. 1925 Pat. 727. 


Art. 31— Wrongful conversion by Railway. 

A suit against a carrier for compensation for 
non-delivery of goods is governed by Art. 31, 
whether the suit >8 laid in contract on ground of 
non-delivery or in tort, on the ground of wrongful 
conversion by the defendant. 88 Ind. Cas. 979= 
6 Lah. 301=26 P.L.R. 490=A.I.R. 1925 Lah. 478. 


1 (c). Applicability— Suit by consignor and 

consignee. 

Art. 31 — Applicability — Consignor and 

consigne«. ' 

Article 31 applies whether th^ claims in snits 
mentioned therein arise ex.cotttracta or ex- 
delicto. . 

The legislature in enacting Art- 31 vps noj 
minded to discriminate between a suit brougm 
by a consignor and a similar suit brought by a 
consignee. 19 Bom. 165, Appr. 39 Mad. l» 
Not loll. 86 Ind., Cas. 127=29 CW.N. 277=52 
CnI. 372=\.I.R. 1925 Cal. 559. 
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Art. 31— Suit by consignor and consignee. 


The words of Art. 31 are wide enough to m- 
clude suits brought by the consignor as well as 
by the consignee, and it may very well happen that 
the same person is both consignor ana consignee. 

No distinction should be drawn between a case 
of action for compensation for ^oxx^deUvety 
a consignor and one by consignee. 42 All JVU; 

13 C.W.N. 851, Foil. 80 Ind. Cas. 612=27 C.W.N. 
806=A.I.R. 1924 Cal. 173. 

Arts. 31, 30, 115 — Applicability— Suit by 

consignor. 

Per D. Chatterjee. J — A suit by a consignor 
against Railway for value of goods consigned 
which were neither delivered to the consignee 
nor returned to the consignor and which the 
Railway denies having received and for compensa- 
tion is governed by Art. 115 and not by Art. 30 
or 31. Art. 31 seems to contemplate a suit by 
the consignee. (Per Beachcroft, J.)*— If Art. 31 
applies, the suit is not barred in the absence of 
evidence as to when the goods 
delivered. 44 Cal. 16=23 CL.J. 547—34 Ind. 

Cas. 130- 

Art, 31 — Action by consignor against 

carrier. 

An action by a consignor to recover the value 

of the goods by Ind 

Art. 31 but by Art. 115. 9 M.L.T. 169-8 Ind. 

Cas. 882. 

2. Carrier. 

—Art. 31 — Carrier. 

A Railway does not cease to be carriers for 
the purpose of the L.m- Act because they detained 
the consignor’s goods in respect of a^a.m or 
their charges before making <leliyery. Where the 
company’s claims for wharfag“ arise out of their 
rights as earners, the plaintiff .cannot *ba^ 

the company’s position as carriers at an end 
and that the refusal to deliver the goods was 
Sneonnected with their position as earners when 
“he?r very Haims to detain the goods a^ose out 
oe that position. 31 N. L. R. 79 Sup— A. I. R. 
1936 Nag. 21 = 161 Ind cas. 867. 

Arts. 31, 48, 49 — AppUcabllity— Liability of 

carrier ceasing to be that of earner. 

Though, by delaying taking delivery of 
goods, the liability of the .carrier as a .carrier 
unnot be continued for an indefinite ^r'od, and 
(or the period following the arrival of the goods, 
and if th^re be no delivery, the carrier ■ liability 
is that of a bailee and not that of a earner, it 
cannot be held that after the goods have arrived, 
the carrier becomes a bailee f®^ . Y 

limitation and that Art. 48 or Art. 49, Sen- I, 
could apply to a suit against the carrier. Arh ^ 
applies to such cases. A. 1. R; 1933 All. 466= 
1933 A. L. 1.796=144 Ind. Cas. 703. 

31 — Carrier. 

The fact that the Govt, is a "common carrier" 
within the meaning of the Carriers Aa (III of 
1865) does oot make the SecreUry of State for 
India in Council Incapable of taking advantage of 

jp-F. Yi D,-40. 


Art. 31, Sch. I, as Art. 31 refers to ‘carriers* 
and not ‘common carriers,* A. 1. R. 1933 All. 466 
= (1933) A.L. J. 796=144 Ind cas. 703. 

'Art. 31 — ‘Carrier,’ meaning of. 


Although Govt, is expressly excluded from 
the definition of “common carrier’* for tlie purpose 
of the Carriers Act, 1865, as Art. 31, does not 
contain the expression "common carrier” but only 
‘‘carrier,’’ the article applies to suits agamst a 
State Railway. A-l.R. 1933 All. 348=144 Ind. Cas. 
1029. 

Art, 31— Applicability. 

Art. 31 is not restricted in its application to 
common carriers. It applies to carriers who Come 
within the above definition. 35 M. L- J. 553=8 
L.W. 46 = 24 M.L. T. 175=45 Ind. Cas. 485. 

——Arts. 31 and 115— Carrier— Railway— Non- 
delivery of goods. 

A suit against a railway company for com- 
pensation for non-delivery of goods is govern- 
( dby Art. 31 and oot by Art. US of the Lim. Act 
The application of Art. 31 is not ousted by the 
mere fact that the responsibility of the Railway 
Company is limited by an agreement of the kind 
contemplated by S. 72, Cl. (2) of the Railways 
Act. 11 N.L. R. 174=31 Ind cas. 474. 

3. Starting point. 

Art. 31 — ‘‘When the goods ought to be 

delivered’’— Meaning of. 

In deciding what point of time should be held 
to be the time ‘‘when the goods ought to be 
delivered" within the meaning of Art. 31, limita- 
tion Act, it is reasonable to take into account the 
date when the goods arc despatched, the date when 
the goods reach the destination, the nature of 
the goods and the manner in which the goods are 
sent. Thus, if a wagon load of goods is sent, 
more time should be given after the despatch 
and the proper time for delivery than m a case 
where just a few bags arc sent. Again, if the 
goods are of a perishable nature, very litMe time 
should be given for delivery after the goods have 
reached their destination. U is usual for the 
Railway Admmibiralion to send notices afUr the 
arrival of goods at the destination with a warning 
that if the goods are not taken delivery of with- 
in a certain period demurrage will be charged. 
If and when such notice is issued the point of 
time after which demurrage will be chargeable 
very well be taken to be the time when the 
roods otr6l’” 'obVddiv.red. A. I. R. 1950 Cal. 394. 

Art 31 AppUcftbUily— Suit to recover valu* 

•f mochinery eonrigoecl to roUtvoy eompony for 
dtfrlage but not deUvorod to coiuigneo— limi- 
tation— Stnvting point. 

A merchant contigned on aiit Augutt, I944». to 
the railway company tome machinery for carnw 
BezwLia to Lahore, He received from the 
SSuirnee a let'er dated 7«h November, tgu, to Ac 
eWeetAat Ac good* had not reached him. The 
JSmignor tent a notice on 8A February. »945, to Ae 
JSway company eompUming of Ac non-deBvery of 
the good* “d 9^0$ for payment of Aeir value. To 
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this Ictt'fr he was not vouchsafed any reply. He 
fikd liis suit Oii 31st October^ t915> recovery of the 
value or th<* machiacry. Ou a question whciber the 
suit wa* in urnc; 

Held, in viciv of the fact that in 19^4 railways 
wcr(r afiiicted by war conditions and congestion in 
traz.ti:, tw) minrits and siKlc/^ii d.i>s could not be 
cori.*idore<l lo be an unreasonable period within wh»cb 
a r tilway company ought to have delivered the goods. 
In any event the suit was filed with one year of the 
rec^iui of information of non«dcIivcry and hence there 
was no $ubi;tance in the technical plea taken by the 
railway that the suit was laired. 1949 M.W.N# 599 = 
A JR. 1950 Mad. 30:= (1949) a M.U J. 298. 

“—Art. 3t~Noii*deHvery of goods by Railway- 
Suit for damages — Teriniiius a quo* 

A'^t. 3t of the limitation Act applies to a case of 
nou-d-livery of goods by a railway, and a suit for 
ua nages must be filed within one year from the date 
wlien the goods ought to have been .delivered. Where 
on failure of the consigned goods to reach the destina- 
tion tome correspondence passed between the parties 
and in the later letter the Chief Commercial Manager 
asked the plaintiff to furobh him a full docriptioQ of 
ot the package to facilitate tracing it, a suit for 
daoiagei for non-delivery of goods biought more than 
a year after the date of t^t letter is barred by time. 

A.I.K. 1950 E. P. t6o. 

♦ 

Arts. 31 and 30 — Applicability — Soil by 

consigD.e for value of good, entrusted to Kailway 
Company and lost ia transit — Starting point. 

A sii't by a consignee for the value of goods 
entrusted to a Railway Company fur carriage and lost 
iu transit is governed by Art. 31 of the Limiution 
Act aud not by Art. 30. The starling point of limi- 
tation would be the date when the Railway Company 
fiiiallv informs the conttgnee that the goods cannot 
be delivered. (1945) * M.L.J. 448 and (1949) a M.L.J. 
298, followed. 63 L.W. igoa>A.I.R. 1950 Mad. 438= 
(1950) * M.L.J. aio, 

Arc. 3t — Starting point — **Wben the goods 

ought to have been delivered**— Rcaaonable time 
for delivery— What ia. 

The q'lektioQ at to the date *‘wb<*a the goods ought 
to have been delivered’* for purposes of Art. 31, 
Limitation Act, is essentially a question of fact. There 
c»n be no hard and fast rule that time mutt begin to 
run from th<* expiry of the ordinary or normal period 
of u-ansit. If there i. no particular date spccihcH for 
delivery, it must be determined as a matter of fact, as 
to what is reasonable having regard to the circums- 
tances of the contract and *be conduct of the panics. 
Where in reply to inquiries made by the plaintiff, the 
Railway aulborides state that the matter is being in- 
v-estigated and finally write that the cotuignment 
was lost or desUoyed without any ocgligeoce or 
default on their part, the date of the final repty 
has to be uken as the date of refusal to deliver die 
goods, and limitotion will run only from that date. 

It cannot be said in that case that the plaintiff has 
waited for more than a reasonable time within which 
the goods should have been delivered. 39 P.L.T. 477— 
A.I.R. 1949 Fat. 268. 

~ — Art. 31— AppUcmbUlcy-— Salt agalaat Railway'^ 
Railway writing ta plaintiff anggcatlag that goods 
woald be dellvorod— Starting point of limitation. 

•Vet. 91 of the Limitation Act applies to s suit for 
compensation for Don*deUTery or d^ay is delivering 


goods and the time b one year from the time the 
goods ought to have been delivered. In a case where 
the Railway Company against whom the suit is filed 
was wtitmg to the piaiuiifT in tcims which would 
suggest that tJif good* were still to be delivered at 
S'»m** date ill fuiuie, the starling point of Uie period 
when the good'i ought to have been uelivered must be 
treated as postponed at Ica»t to such a date when the 
Railway Adniiubtration shows that they themselves 
know that the aoueb cannot be delivered and have 
ceased to expect to debver the goods. AI.R. 1947 Cal. 
98, foil. 2 D. R. 3^. 

- " — Axt. 31— Loss in transit by Railway— Starting 
point. 

Article 31 applies to a suit by a consignee for damages 
for the lossofgoodfc in tr.insit. the starting point being 
the date when the Railway Company finally says that 
the goods cannot be detiverrd. 77 ind. Gas. 5ii*»34 
M-L.T. 3 oj=A.I.R. (924 Mad. 567=46 NLL.J. 302# 

— —Art. 31 — Starting point. 

Where no time was fixed for the delivery of goods 
and the correspondence between the parties showed that 
the matter was being inquired into and there was no 
refusal to deliver up to well within a year of the suit, 
the suit is not time-barred. 68 Ind. Cm. 981=20 ALJ. 
792“45 All, 43=A.I.R. 1923 All. 22. 


——Art, 31— Starting point, 

WTjcrc a Railway Company has not proved that 
the goi^s were lost more than one year before the 
institution of tbc suit, a suit brought within one year 
from the date of refusal to deliver is not barred cither 
by Art. 3o or 31. 23 M.L.J. 511-17 Ind. Ca*. 419. 


^A«. 31 — Starting point of limitation. 

Plaiotiff sent some goods by Railway from F to Z. 
Ilie’ delivery of the goods was not taken by the 
consignee. After *ome correspondence between the 
parties, the defendant railway wrote to the plaintiff to 
take^ dcilvery of the goods within 15 days from the 
receipt of the letter. Within this period the plaintiff 
sent his man to Z to take delivery. On reaching there, 
the plaintiff’s man found that the goods bad brtn sent 
by the railway authorites to the Lost Prof.<riy Office 
at H. The plaintiff wrote to the Chief Commercial 
Manager who asked him to pay the railway freight 
from Z to H and back from H to Z and uke delivery. 
The plaintiff refused to do so. He, therefore, ^cd a 
suit for damages for wrongful detention of the goods* 
The summons wag served on Agent, E. 1. Railway. 
The goods bad arrived at Z on December 30, 1935 
the stilt was filed on F«‘bruary 34, 1937: 

Held, that the suit was within time even if Art. 
was held applicable. The period of two months should 
be deduct^ from .the pen^ of limitation for the suit 
under S. 15, Cl. (2), Lim. Act. (t939)A.L. J. 154= *9?? 
AW.R. aifisA. I. R. 1939 All. 277— LL.R. (c939) ^ 
392=181 lud. Gas. 948. 

— Art. 31— Stnrtljig point. 

In a suit against a carrier for compensation for non* 
delivery.of goods, time begins to run when the 
ought to be delivmd, I. when consignee is eoUtlcd 
to oj>eo delivery. 106 Ind. 9ii~4 O. W. N. 

A.I.R. 1927 Oudb ^78. 





Lt^irtAilON Art. 31 — 3. Startiiig 


Art. 31 — Non-delivery— Starting point. 

Under Art. 3i time runs from the date on which the 
goodi ought to be delivered, and the qucMton as to 
when the recovery of the pldiuiiff*s goodi became 
bopeletf U immaterial. 88 Ind. Cai. 979=6 Lah. 301 = 
s6 P.L.K. 49U3.A.1.R. 1925 Lab. 478. 

— —Art. 31— Sait for damages for non-delhreiy of 
part of consignment againit Railway — Time* 
when begins to run. 

Art. 31 of the Limitation Act appliei to a luit againit 
a Railway Administration for damagei in respect of 
non-delivery of a part of a consignment. Where no 
time fordclivciy is specified time under tliat article 
begin! to run from after a definite refusal or declaration 
of inability to deliver and the cause of action arises 
when the consignor is made aware that there will be no 
further delivery of the undelivered part of the con- 
signment. Limitation does not commence to run on the 
date when the short delivery wai made. Transit of 
goods on railwa)s, more particularly during the war 
period, is subject to delay and goods handed to a 
railway in one bulk are frequently delivrrtd by 
instalment! spread ov<r a cooridrrable period. In such 
delivery it cannot be said that the railway is in default 
of its obligaiion* by failing to deliver the whole at one 
and the same time. When one consignment is loaded 
in several wagons, they do not always reach the 
destination at the same time but often one wagon 
travels quicker and its contents are delivered before the 
others arrive. When that occurs, if a suit were 
immrdiately instituted, alber arrival of one of several 
wagons, for the balance, it would be met with a plea 
that a reasonable lime for delivery had not expired 
and the action was premature. A.LR. 1947 Cal. 


—Art, 31— Starting point of limitation— Suit 
for damages for loas of part of goods in railway 
transit — lime begloe to ran from date when 
railway company haally Informa that lost goods 
cannot be delivered. 

Where part of the consignment bad been delivered 
on an earlier date and a part remained to bo deli- 
vered in rcipcct of which the railway company after 
making inquiries for a long limc'— extending over a 
year— finally informed the consignee that the un- 
delivered articles were not traceable: 

Held, that time to institute suit agaiiut the railway 
company for compensation oi lost articles under S. 8o, 
Railwa]^ Act (1890) began to run under Art. 31, 
Limiiaiion Act, fiom after a definite refusal or 
declaration of inability to deliver by the railway 
company held rerponiible to deliver the lost eo«di. 
A.LR. 1946 Mad. I33=(i945) Mad. W.N, 667— 
(194s) 3 Mad. L. Jour. 448">3d Mad. L.W. 39a. 


—Art. 3i=^Uvary— Starting point. 

In a suit for non-delivery where no portion of th 
consignment has been delivered, it {1 sometime 
necessary to Uke evidence on the question of wbei 
the consignment ought to have been delivered, wbici 
must in any case be regarded as a question of fact 
but where a great part of a consignment has bee 
delivered on a certain day, there is ordinarily n 
neeeuity to enter into evidence on the quesi^ c 
when the balance of the consignment oiwbt to bav 
been delivered becauae the time when the consignmeo 
as a whole ought to have been delivered b m^fkst] 
the time when the greater part of the oontLnunai 
arrived at its defoliation. io9 Ind. sasa. 

rXJ, 767-A.I.R. iga? Pat 335. 



— Art 3*. 

Synopsis. 

I* Applicability and scope, 
a. ‘Right to nse' 

3. Starting point 

i. Applicability and scope, 

(a) Genes al 

(b) Common right 

(c) Easement 

(d) Perversion amounting to oaatar. 


t (a). Applicability and scope— ^eneraL 
“—Art. 32 — Applicability. 

Article 32 u not applicable where the xcmindar 
brings a suit for dcmoluton of a building built by his 
truant on the abadi site, vvhicb was no part of bis 
tenancy but belonged to tbc zemindar. The suit is 
for a*stiiion of zemindar’s light and for preventing 
the tenant from taking exclusive postestioo. (1037) 
A.L'J. 5*5— A.I.R. 1937 All. 47**1937 R.D. 273= 
LL-K. («937)A1I. 623*1937 A.W.R. 473=170 Ind. 
Cas. 121. 

Arts. 3a and *43 — Applicability— Solt for 

cJcclmcDt by land- losd— Tenant diverting holding 
Co nOD»agficulcurai purposes. 

Art. 32 and not Art. 143 of the Limitation Act 
applies to a suit by a land-lord for ejectment of an 
occupan^ tenant on the ground that he has diverted 
bis holding to noii-agricultural purposes. LL.R. (1947) 
Nag. 286*229 Ind. 5*8=A.1.R. 1948 Nag. 20 

(|J= *947 N-L- J- as- 

—Art, 3a— Perversion. 

Where (be defendants who are entitled to use the 
land as a sebao darwaza and as a seban darwaza 
only, construct structures on it, they petveri it to 
other purpose namely, by making certain constructions. 
A.l.R. 1938 All. 20=(i937) AL.J. 1231 = 1938 R.D. 
52=1937 A-W.R. 1093=173 Ind. Cas. 140. 


—Art. 32— Scope. 

Article 32 is applicable to those cases only in 
which (he injury complained of is the perverted 
user of the prupcity by the defendant, who bad the 
right to use it for a specific purmse, and the plain- 
tiff seeks the atsutance of the Court merely to get 
rid of the pervrrsicn. (1937) A.L.J. 5i5=A.LR. 
1937 All. 47**1937 *^ 0.273=1937 A.W.R. 473= 
I.L-R-(i 937) All. 633=170 Ind. Cas. 121. 

— Art*. 3* — Salt for ejectment of 

moqncceridar on ground of perversion of land 
to aDantboiiacd purpose — Article applicable. 

.A suit for ejectment of an occupancy tenant or a 
muqarraridar on the ground of perversion of land 
to an unauthorised purpose thereby rcnderuig it unfit 
for the purpose for which it is held, is governed by 
Art 33 ancl not by Art 120 of the Limiutlon Act, 
atid the period of limitation is two years from the 
date 00 which the perversion first becomes known to 
t|ie JawH^- *6 UPT- 31. 



SSS 5 UMITATION ACT— Art. 32 — 

“ — Art. 3* — Applicability. 

Article 32 governs eases against persons who 
having a rij^ht to lijc property for specific purposes, 
pervert it to other purposes, it L-L. J. 493= A.I.R 
>9-’9 f.jli. flifi. 

‘Art. 32 — ExcavatioD by tenant— ^Compenaft* 
tion for damage. 

ID a suit for maodatory injunction upon the defen- 
dant?, to fid up a tank which had been excavated on 
.1 porilf)n of the land comprising the tenancy held by 
some the defendants under the plaintifiV, in breach 
of a condition in the Kabuliyat, for compensation and 
for ejectment of the defcodantt therefrom, the claim 
lor comp'-nsation is independent of and not ancillary 
to *he ci.»im for ejectment and can be maintained 
although tljc latter claim fails. Article 3a of the 
Limitation Act applies to such claim for compensation 
and not Art, 1 of Scb. 3 of the Bengal Tenanev Act, 

62 Ind, Cas. 779=35 C.W.N. 93o=A.I.R. igat Cal, 

6a. 

Arts, 3a and 143-- B. T. Act, S. 155— Salt for 

possession —MisaSe of land by tenant. 

Suit for possesMoo under B. T. Act, S. 155 on the 
ground of tenants misuse of land or user in contravention 
of the lease terms governed by Art. 32 not Art- t43» 

20 G.W-N. 66t -=33 Ind Cas. 923. 

■“—Art. 33— Sait for removal of stnictore. 

A suit by a land-lord for removal of a structure 
erected by the mortgagee of an- occupancy holding 
upon the holding without bis consent is covered by 
Art. 32 or by 120 if it is treated as a suit for an in- 
junction. 8 A.L-J. 9146=12 Ind. Cas. 108. 

““Arts. 3a, lao — Injaocdon— Sait for, no between 
co*owoer8« 

A suit by one co-owner for an injunction restraining 
the oOxcT co* Owners from obilructing a common way is 
governed by Art. 120 and not by Art. 3a. (1908) 18 
M L.J. 602=4 M.L.T. 278. 


I (b). Applicability and Bcopo—Common right* 

— Art. 32 >-Salt for lojoncdoo to remove con> 
atrncdone on ahamllaC-^LimltaCion. 

Where the plaintiff sues for permanent injunction to 
have certain constructions removed on the ground that 
they had been built by the defendant upon two path, 
ways, the pathways being pan of the .village ebamllat of 
which the plaintiff as well as the defendants are Some 
ol the owners, the suit does not fall under Art. 33 but is 
governed by Art. 120. Al.R. 1934 Lah. 701935 P.L.R. 
4726=156 Ind. Cas. 358, 

—Art. 3a— Common land, 

A sued for an injunction to compel B to remove a 
kutba built on a part of the village common land. 
Tiiis kotha was bulit more than two years before, and 
less than six years before the institution of the suit. 

Held, that the notion that Art. 3a applies only to 
cases ex cootractn was not correct, theraore the suit was 
barred not under Art. lao which did not apply but 
und^ Art. 32. lai Ind. Cas, t86«3i P.L R. 14= 
A-1 R. 1930 Lab. 383. 


ApplicaMlIty and scope. t3^6 

— Art. 3a — Shamilat laod— Perversion of nse. 

Oue of the owfiers of the sbamilat which comprised 
the pattis, reterved for sperific purposes, perverted it to 
other purpose by using ii fur building purposes. Other 
co-nwQcr sued fur peimanent injunction after four years: 

Held, that in this case Art. 23 applied because of the 
prrv’crsion to different purpose of the shamilat land in 
question and hence limitation being two years the suii 
was time-barred. 1 18 Ind. Cas. 447=30 P.LJI.. 399= 
A.I.R. 1929 Lah. 535. 

— — Art, 3a — Perversion of ose. 

Where a person has a right to use the shamilat plots 
for grazing purposes but perverts the same to building 
pur pores, a suit against him claiming permanent injunc. 
tion for removal of the eucruachment falls within 
Art. 32. Das v. Rama Nand. 115 Ind. Cas. 73 (Lah.) 

— —Art. 32— Defeedeot having only a right in 
common. 

Article 32 can properly be applied only where the 
person proceeded against had, before tlie preversion 
in respect of which he is being sued took place, a 
right to **use the property for specific purposes” 
peculiar to himself. It is not intended to apply to a 
case in respect of land in which the person proceeded 
against had no other r«gbt >han a right in common 
with the general public to pass over it, 112 Ind. C<u. 
38 i=A.LR. 1928 Lab. 794. 

—Art. 32. 

Where a suit was instituted for an injunction that (he 
defendants be restrained from cultivating land on the 
allegation that according to the custom of the village 
it was reserved for the common use of all the owners 
in the village, and that no individual owner was entitled 
to do anything so as to interfere with such common 
use: 

Held, that the suit was governed by Art. 32 and not 
by Art. lao. a6 Cal. 564 (F.B.), Foil. 8g Ind. Gas. 
405=A.I.R. 1925 Lah. 653. 

Art, 32 — Shamilat property — Adverae poaaea* 

oloa by member. 

A suit to oust defendant from specific portion of 
Sbamilat Det held by him adversely to the remaining 
proprietors or to remove obstruction to the enjoyment 
of the Shamilat is governed by Art. laoand not by 
Art. 32. 132 P.W.R. 1913 = 124 P. R. I9t2=2 P.L.R* 
1913=15 Ind. Cas. 285. 

—Art. 33 — ^Encroachment on poblle road. 

Suit for removing encroachment on a public road 
and not on the property of any particular penon is 
governed by Art. 120 aad not by Art. 33. 134P.R. 

1912; A.I.R. 1921 Lah. 242 and a L.L.J. 463, FolL 
no Ind. Cas. 517929 P. L. R. 3089A. I. R. rgso 
. Lah. 79a, 

" —Art. 3a— Cremation gronnd. 

Where oertain persons build on common burning 
ground, a suit to eject them is soverned by Art. 
as the defendants have a real right in the land itself, 
parts of which any of them can from time to time 
temporarily appropriate and use as a support on 
to cremate a dead body. iia Ind. Cas. 8449A.LR. 
(939 Lah. 166. ' 
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——Art. 3a— Public grave>yard. 

Where the defcodant who had the right to bury hii 
dead in a grave yard, planted trees iherein and con- 
verted It inio a giove and the plaintiff, the propriecor 
o< the land, sued for potse^sion of the plot and for 
removal of the trees: 


Je removal of the perversion, it would be governed by 

plaintiff damn othei- 
reliefs he should frame his suit accordingly and raise 

to the relief which he 
claims and bases on the pcrversiun of the user 1 L R 
1950 A. 507. 


Held, that plaintiff could not sue for its possession, 
the plot bring a public grave>)ard. and that ibe claim 
for removal of trees was governed by Art. 32. 
93 Ind.Cas. 89^ >3 O-L-J* 428SA.I.R. 1926 Oudb 341 . 


' X (c). Applicability and scope— Easement. 

Art. 32 — Essrment— Increase of burden on 
the servient tenement. 

Where plaintiff’s complaint was that bv placing 
heavier and more beams for supporting a masonry 
roof on a wall instead of the lighter beams which 
previously supporied the thatch/'d roof and wh'Ch had 
restrd on the wall, ihe burden of an existing 
servitude had been increased; 

Held, that Art. 32 did not apply to the case. '78 
Ind. Cas. 193=46 All. C8=4 L. R. A. Civ, 5io=A.I.R. 
1924 All. 450. 


mere the act of the defendant amounu to an ouster 

Jhe^d ^'■*■.3^ has no application although 

the defendant may, in fact, have perverted the Und to 
some purpose to which it was not originally intended 
ID dddition to ousting the plaintifT from it PLT* 
io 9=A.I.R. 1940 Pal. 106=6 B. R. 48=- 184 Ind. Cm! 
493* 


Arr. 32— Perversion — Ouster. 

Art. 32 hRs no application where the defendant’# act 
though It might alio have resulted in the perversion of 
the user from the original specihed purpose really 
amounted to an ouster of ihe plaintiff from the pro- 
periy in question, and the object of the suit is not to 
get nd of the perveriirn simpliciter. but to have the 
dispute as to title settled. (,93-) A.L. J. t»3 = A.I.R. 
1037 All. 472=1937 R. D. 273=1037 A.W R. 473 = 
I.L.R. (1937; All. 623 = 170 Ind. Cas. 121. 


Art. 3a— Increase of burden on (he servient 
tenement. 

Where the appellants having a right by way of 
easement to support a (hatch arainst a wall belonging 
to (he plaintiB-respondent, substituted for the thatch 
a masonry or semi-masonry building and supported the 
beams necessary for its construction upon the wall in 
question: 

Held, that they thereby undo'ihtedly Increased 
considerably the burden upon the wall, and tf>at it 
was a clear case of perversion of a right, within the 
meaning of Art, 32 of (he Limitation Art. A suit 
brought therefore 2 years after the plaintiff rame to 
know of the perversion is barred. 69 Ind. Cas. 8i9« 
A.I.R. 1922 All. 320. 

—Art. 32— Claim of easement— Interruption. 

The defendant nearly doubled his wall and erected 
a second story to his house and put a double sided 
thatch which increased the burden on the plaintiff’s 
land. 

Held, the defendant’s case being a case of easement 
he could acquire it only by 20 years user and Art. 32 
was not applicable. 33 Ind. Cas. 90 (All.). 

I (d). Applicability axid a c o p e- - 
Perveralon amounting to ouster. 

—Arts. 39, X49 and 144 — Perveralon of user of 
property— Llmllsttoa applicable— Test— Nature 

of relief asked for. 

In the case of a peiversion of the user of property it 
is open to the plaintiff to bring bis suit merely lor the 
removal of the perversion. The perversion msv give 
him a right to other reliefs sJso and the period of 
limitation for turh reliefs would depend upon the 
nature of the reliefs which be may choose to claim. Tf 
the jjerversion amounU to ouster or entitled ' the 

E lainiiff to possession over the property and a suit U 
rough! for recovery of possession, the suit would not 
be governed by Art 9 a j but if the suit {s only for 


—Art. 32— Perversion — Ouster. 

Art. 32 dors not apply to a case where the defendant's 
act, though it might also have resulted in the perverion 
of ihe user from ihe original ipecifiid purpose, really 
amounts to an ouster ot the plaintiff from the property 
in question and the real object of the suit is not to get 
rid of the perversion bimpliciier, but to have the 
dispute as to title settled. 34 p.L R. 6t8=i4 L- 267— 
A.I.R. 1933 Lah. 705= t45 Inri. Cas. 553 (F.B.j. 

2. ‘’Right to use.” 

■ Art. 32 — ’Right to use*. 

Art. 32, in referring to a right to use the property 
does not embrace a mere licence to use the property. A 
distinction is to be drawn between a legal right to 
remain in possession of the properly and mere licence 
which is revocable at any time. A.I.R. 1934 All. 8j6 
= 153 Ind. Cas. 670. 

3. Starting point. 

— —Art. 3a — Starting point of limitation. 

If the plaintiffs are dissatiifed and want redress, 
they ought to come within two years of their knowledge 
of perversion, A.I.R. 1938 All. 20= (1937) A.L J- 1231 
=•1938 R.D. 52=1937 A.W. R. 1093 = 173 Ind. Cai. 
140. 

-Art. 36. 

Synopsis. 

1. Applicability and scope of article 

2. Applicability and scope of Arts. 2 and 36 

3. Claim against directors of company 

4. Claim against tenants 

5. Claim against trustee 

6 . Compensation for detention of goods or 

money. 

7. Compensation for illegal distraint or 

attachment 

6, $t»rtiog point. 
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1. Applicability and bcupe of article. 

— — Art. 36— Scope. 

Art. 36 is a residuary article. A.T.R. Tq3'^ All. 995 
= *935 A.\V.R. 1189=58 A. 3J2—I59 Ind. Cas. 977. 

— — Art. 36 — Applicability. 1 

Art. 36 is a residuary article irt respect of one class 
of suits. It it a Rcneral article for suits for compen- 
satioD fur acts and omissions amuiinting to torts which 
are not provided for eUevvhc'C. That that article »• 
applicable to torts Only is indicated in col. I. The 
mal-feasance. miffeatance or non^featance complained 
of must be '‘independaoi of contract*’ in order to 
attract that article. Thai article applies to suit which 
has f'^r its basis the commission by the defendant of some 
act which is in itself unlawful or the improper perfor* 
msQce of some lawful act, e.g., with negligence or some 
illegal omission, but the breach must be of a duty im* 
pcised by general law of the land and not a duty crea- 
ted by or resting upon a special engagement in which 
Case Art. 36 would not apply. A.I.K. 194a Cal. 483** 
46C.W.N. 2Q4=-I.L.R. (1942) I Cal. 577=75 C.L.J. 1 
=:902 lod. Gas. 389. 

— —Art. 36— Salt against Receiver for mls-feasance 

If any lou occurs by reason of mii-feasance, mal- 
fca-sance or non-feasance on the part of a Receiver 
appointed under O. 40, Civil P. C. in respect of the 
property committed to his ca»-e or if loss rrsu'ts firm 
bis management or neglect of duties, he is to make 
good the loss not by reason of any provision of the 
general law of the land but because of the breach of 
the duties he had agVeed to di'charge The uiis. 
feasance, mal feasance or non-feasance, as the case 
may be, on bis part would not be ’‘independant of 
contract’*. 

Accordingly, Art. 36 is not applicable to a suit 
against the Receiver vshicb is not for comprniaiion but 
is in essence a suit for account of his manazcnicnt. 
A l.R. 1942 Cal. 483«46 C W.N. 294=74 C.L J. 
I.L.R. {194a) 1 Cal. 577=202 Ind. Cas. 389. 

— — Arta. 36, 39 — Scope — ^Tortlons act. 

The removal of the earth of a plot by persons who 
have no title or grant in respect of that earth given 
by the plaintiffs is a tortious act which cemes within 
the scope of Art. 36 and a suit fur compensaiinn 
against the persons removing the earth is govemed 
by Art. 36 and not by Art. 39. A.T.R. 1941 Qudh 
172= 1940 O.W N. 1318=1941 A.W R. 22=191 Ind. 
Cas. 885. 

Art. 36^Scopc— Sait laid in tort. 

In so far at the suit is one laid in tort, the article 
applicable would be Art. 36 The case not based 
on any contractual obligation should be brought 
within two years from the date on which any 
maU feasance, mis-feasaoce or non-feasance, not specially 
provided for was committed giving rise to a claim 
for cr>mpensaiioii for damages. A.l-R. 1939 Lab. 118= 
184 IncL Cas. 130. 

^Art. 36 — Mla-feagoaoe Indepeadent of cootrset 

—Slander of tiUpO* 

Where a person who goes to the Intending tenants of 
^ certain buUding and diMU^des (hem frooi the 


bulding on rent by making false staretnents as to 
habiiuality and safety to the building is actuated by 
malice in so representing, he is liable in tort, the t^rt 
being analogous to slander of title and falling within 
the broader description of injurious falsehood. The 
wrong cnmulained of in su'h a case is mts-feasance 
independanr of a contract and Art 36 applies to such an 
action. A.I R. lO^B Nag. 84=1. L.R (1938) Nag. 348 
= 176 Ind. Cas. 257. 

— Art. 36— Scope— Tort. 

Article 36 ii a general article for suits for compensa- 
tion for all acts and omissions amounting tr> torts which 
arc not provided for elsewhere. (193^) M.W.N. t()6= 
70 M.L.J. 255 =sA.I.R. 1936 Mad. 250=43 L W. 429= 
161 Ind, Cas. 338 (2). 

— Art. 36— Scope — Claim for Interest based on 
aegUgence. 

The claim for interest based on negligence of the 
vendor is governed by Art. 36 and not by Art. 97 or 62. 
A-I-R. 1939 Lab. 564 = 187 ind. Cas. 742. 

— Arts- 3^* 90, 120— Scope — Non-feasance. 

In a case of non-feasance, the article for an action 
against the person, who has commit led it. is Art. 36 and 
not Art. I2n or go of the Lim. Act. A.I.R. 1936 Rang. 
310=164 Ind. C^. 410. 

Art. 36 — Applicability. 

A suit for recovery of money due to tenants in 
common which has ^en received by one or more 
tenants to the exclusion of the rest is not governed by 
Art. 36 as the liability is not es delicto. A.I.R. 1937 
Pesh. 28 = 1^ Ind. Cas. 41. 

—Arts. 36, tis and iso. 

A suit by one co<sharrr against another to recover hto 
share In the promts of a ferry is governed by Art. 120 
and not by Art. 36 or 115 of the Lim. Act. i Pat. L J- 
69 = 35 Ind. Cas. 430. 

— — Arc. 36— Scope— Compensation for osclnslon 
from civU rights. 

A suit for compensation for exclusion of the plainlifP 
from their « ivll righu if occasion arises for their exer- 
cise in the administration of ihe casie funds, and tbo 
bencRt of being able to scnitiniie the caste accounts u 
governed by Art. 36. 37 Bom. L.R* 4i7=A.I.R. ig35 
Bom. 361 = 158 Ind. Cas. 414. 

—Aft. 36— Applicability— Salt for compensatioa 
for damage done to car lent for ase. 

Suit by a plaintifT claiming charges for repair and 
also interest by way of damages, where the defendant 
who had borrowed the plainiifT's motor car for priv^ 
use damaged the »ame in an accident, is not governm 
bv Art. 36 but by At t. 1 15. to O.W.N. iios=9Luck« 
i 69=A.1.R. 1933 Oudh 516=145 Ind. Cas. 1001. 

— Art. 36 — Mls-feasaace lodependant ofcoatract 
—Sole by attaching creator. 

A suit by an attaching creditor against a third 
who has removed and misappropriated the attached 
movables in collusion with the debtor is govemed, n^ 
bjr Art. ^6 or ^ 49 but by Art. 96, (1939) A.W- 
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841=16 R.D. 3P0—A.I R. I 93 » All. 256=54 A. 467a 
136 Ind. Cafc. 809. 


aiTrr PTiTCTine on 


M.W.N, 1229=23 M.L.J. 618=17 Ind. Cat. 605. 


' 1 ^; 


— Art« 36 ^Pledgee aod pledgor Suit Co 
recover pledged property o^ valu^ 

Where a pl<’de<*e Having p^\ve»’ to ?ell for default, 
UkcAovff in f’fT'Tt. as il iipon a sale ihe pledr^H pro« 
perly to himself without the pledgor’s authority or 
giving credit for their full vatue to him the phdree it 
guilty of an nnauihoriseri conversion and the pirdgor ti 
eniiiled to have his property back or its full value but 
Only on payment of debt. A suii brought by the 
phdeof under the above cirfumnaf'Ces wiihin three 
year^ frr>m the date ol the alleged sale i» well within 
time whether the suit be legardr d a* ^nr for rfdemption 
governed by An. r4S or aw one for damages for breach 
of contract governed by Art. 115. A'-ticlr 36 has no 
application to such a suit, Ind. Cai* 37=30 

M L.W. 898=:=A.] R. 1930 Mad 364. 

— 36 ~ Implied contract^ lo jury by owner 
of the sub-soil to the surface. 

Where the owner of ihe tuh.soil causes injury to the 
lurfare the wrong cannr^t he said be ii»deprndefit of 
a contract so as 10 be governed l>v Art. 3P; for there is 
an inipli< d covenant running with the land that the 
surface owner willViavean inherent riphr of sufp^'rt 
Tom the owner of ihr snh^soil. i5o Ind, Cai. Gats: lo 
P.L.T. 191 — 8 Pat. 776=A.I.R. 1929 Pat. 245, 

— — Art. 36 — Goods lent by carrier — If po<se$- 
sion of carrier is not lawful Art. 36 applies. 

To give rise to these special privHcges or liabt* 
litits which attach to transact'ons by or w*>th 
carriers, the rclatunship as hetw«*n ar^rrirr. and 
his customer has first Jobe estJtbbshed a^d^for 
the presumption of an implied contract to rairy 
delivery of the goods so as to enahle the earner 
to acquire lawful possession of the goods for the 
purpose of carriage is the indispensible essential, 

plaintiff put the goods bn the defendant's ferry 
boat for convc'anre and himself got on to it. He 
fourd that the hoat was being ovi rloaded and 
feeling it unsafe to travel on it* he got down ar>d 
Wanted lo tJ^ke down bis goods but the defendant 
refused to allow him to do so. Thf boat started 
on its journey with his goods and capsized on the 
way and the goods were lost. He sued to recover 
price of the goods; 

Heidi that as there was no delivery in this case 
tbe article applicable to the cas^ was not Art. 30 or 
31 but the general artxlei nami|}|Art. 36 . 107 
Ind.Cas. 723 = A.I.R- 1928 Cab 306 . 


Art. 36 Malabar Law— Redemption suit* 

A Malahar moMep^or o^a^nrd a dfcref for 
redemption on Orh March 1907 and was Pot into 
posse«inn on 8 th Drcemher lOfiR and carried on 
the fxecot on proreedings for the recovf-n' of 
damaces su^.^^querf to the decree between 8 th 
November 1008 and 22nd June 191ft which ended 
untu'-ce^sfuMy. the Tourt decidirj? in appeal that 
the proper remedy for him was top-oceed by 
wav of su't. He th#n hroitphi a <u't for dpmapes 
both prior and <uhs'q«ert to the decree. HeM. that 
Art. 36ppphfd and the mortpaprr had only two 
vear« from ti e date o'” dpmaee to >prt;tii*e the 

sil t \f L 46.? = 6 L.W. 696=(1917) M.W.N. 

822=43 Ind. Cas. 6. 

—Arts. 36, 62 and 120— Suit to recover money 
deposited. 

plaintiff’s predecessor pot a lease f rom C ©Hector 
of certa-n Property for rarryirg on a prop si op 
hut died shortly after. Py wa^ o* seciiritx for 
rent of the property he had depos’tcd a elim of 
Rs. 25ft in the Co1I« rtorate. D'fer dart po» the 
lea<e transferred in his name and the Collertor 
aprecd to retain the iroreA in sat's''artirr pr d dis* 
rharpe defendant’s liahil ty under the lea«e. 
Plairi-ff hfoncl t the present su’l to recover the 
sum. Held, that the su't was ore to recover a «pe- 
cific sum of money which had l een appl ed hv 
the de fcpdant for his own ii«e, and was poverned 
hv Art. 120 and not by 36 or 62. 38 Jnd* Cas. 
525 (Pat.). 

Arts. 36, 49. 1 32— Mortgage— Depreciation- 

Si curiiy — Remedy— Limita’ ion. 

Where trees on mortpaped property are cut and 
carried away by third parties the only r* medv of 
the mortpapee is a «U'l for damtpes for the depri- 
ciat'on of the security and the proper article of 
the L'tn- Art applirahie wouH he either ATt.36or 
Art. 49. 3 L W. 341=32 Ind. Cas. 901. 

I 

~Art« 36 and 89— Suit for money misappro. 
priaiedby servant. 

A suit for money received and misappropriated 
by a servant is poverned hy Art. 89 and not hy Art. 
36. It is immaterial whether the misappropriation 
charp*d is criminal or rot. If tlwre is no mu- 
appropriation that morey 15 payable hy the d« fen- 
dant havifp hern rereived h^ him and rot arroun- 
ted for Still Art- 89 applies. 28 Ind. Cas 452 (Cal.). 


Art. 36— Tretpaaa. 

A suit for damages for wrongfully cutting lac 
producing trees and removing the trees is a suit 
for compensation for irrsfass upon immovable 
property within Art. 39 and for wrongfully taking 
specific movable property within Art- 49. 80 ind. 
Cat. 769=20 N.L.R.80=A.I.R. 1924 Nag. 125. 

—Art. 3^— Suit for damages for trespass. 

A suit for damages for unlawfully settirg fire 
to and destroying pepper vines is governed by Art. 
39 and not 36, which applies to cases of mis-fra- 
sance not otherwise provided for. Trespass in* 
plp^f the ptiachief cpnoiaittcd by the trespasser 


.>-Arta 36 and 115— Damages— Person untruly 
eprrsenting himself to be ag^nt of another. 

A suit for compersalion against a person for 
intruly representing h-msclf to be the authorised 
igent of another and thereby inducing the pHT. 
o deliver goods or deal with him as such agent 
H ffoveired hv An. 115 and not hv Art 36. 
18 Mad. 275=25 M-L.J. 256=14 M.L.T. 360= 
1913) M.W.N. 884= 21 Ind.Cas- 65. 


—Art. 36 — Compensation for injury by mort* 
gagee. 

Art. 49 and not Art. 36 govema' a suit hy mort* 
gagee fgr compenaetipn from a third person for 
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injury to specific movable property moitgagcd to 
the fo'mer. 5 Bur. L. T 156=6 L-B.R. 75=17 
Ind. Cas. 906. 


“■““Art. 36 — Damages for malicious prosecution. 

The limitation for a suit for damages for 
maltcious prosecution btgins from the date of the 
diS‘'hargc as found in the records and not from 
any elate on which the Magistrate expressed an 
opinion that there was no case. (1912) M.W.N. 
951 = 16 Ind. Cas. 584. 

Art. 36 — Damages resulting from a cons- 
piracy. 

A suit to recover damages resulting from a 
conspiracy falls within Art* 120 or 36 and not 
within Art. 23. 16 CW.N. 145=13 Cr.L.J. 65=13 
Ind. Cas. 721. 

Art. 36— Damages for assault. 

A suit for damages or compensation for in- 
jury caused to a person’s reputation and for men- 
tal pain caused by an assault, is governed by Art. 
22 and not by Art. .^6. Tlie cause of action is 
the assault itself, thoueh the damages can be 
awarded for the resulting insult- 5 Ind. Cas. 
124 (All.) 


Art. 36— Things lost owing to servant’s 

aegligence. 

A suit for the rerovery of t^e price of arti- 
cles lost by the negligence of the servant where 
the servant has acknowledged his liability is not 

governed by Art. 36. 7 M.L.T. 93 = 5 Ind. Cas. 7(i4. 


Art. 36— Suit for damages for fraud. 

See Art. 95. 27 Mad. 343. 


—Art. 36— Suit against son, when claim 
against father is barred. 


“•—Art. 36 -Damage Ly canal. 

Where the canal authorities cut the bank of 
a canal to avoid accident to the adjoining rail- 
way and not to the canal and plaintifi^s adjacent 
mills were damaged: 

Held, that Art. 2 was not applicable as the 
act alleged was not done in pursuance of any 
enactment. 4 Lah.428; 79 Ind. Cas. 208; and 4 
Lah 432; 79 Ind. Cas. 185, Reversed. 103 Ind. 
Cas. 1 = 1927 M. W .N. 334=4 O.W N”. 471=3! 
C.W.N. 835=26 M.L.W. 134=28 p.LR. 453=39 
M.L.T. 343=10 Lah. 16I = A.I.R. 1927 P.C. 72 
(P.C). 

—Arts. 36 and 2— Act done under statute— 
Act done in improper manner out of malice 
and carlessness. 

The intention of Art. 2 of the L'm. Act is to 
meet these cases where a public official or a 
public authority or a private pci son docs an act, 
injurious or possibly injurious to another under 
powers conferred or honestly believed to be 
conferred by some Act of the legislaiure. Art. 2 
does not apply to a case where the (lamac:c$ arise 
not from the doing of the Act or from the failure 
to do Its but from doing it in an improper manner 
put of malice and carelessness such a ra^e would 
be governed by Art. 36. 16 O. C. 211=21 lad. 
Cas. 426. 


3. Claim against directors of company. 


Art. 36 — Scope — Suit for compensation 
against directors of company. 


A Suit against the directors of a company for 
compensation for loss suffered in consequence of 
the misleading prospectus issued by the companv is 
governed for purposes of lim tation by Ait. 36. 
p M. L. W. 546 = (1944) 2 M.L. J. 286=1944 
M.Vy.N.6l6=I.L.R. (1945) Mad. 325=A.I.R. 1945 
Mad. 5. 


Where a suit against a father is birred under 
Art. 36, no suit against his son can lie for the 
same. 33 Mad. 308=20 M.L.J. 633 = 8 M-L.T. 321 
= 7 Ind. Cas. 898. 


2. Applicability and scope of 
Arts. 2 and 36. 


—Arts. 36 and 2— Aoplicabillty— Suit for 
compensation for failure of local body to 
maintain water supply system in proper order. 

A suit for Comnensation for damage's said to 
have been caused by the failure of a local bo ly to 
maintain its water sistem in proper order is 
governed by Art. 36 and not by Art. 2. 


_ (Applicability of Arts. 2 
PL.R. 302=A.I.R. 1915 
Lah. 523 IF, B.). 


and 36 discussed.) 47 
Lah. 324=I.L.R. (1945) 


—Art. 36— Bursting of Manicipal fittings 

. A case of damage to houses by bursting of 
Municipal nttings, by its negligence is governed 
by Art. 36 and not Art. 2, Lim. Act. 121 Ind. 
Cas. 500 = A.I.R. 1929 Lah. 730. 


——Art. 36— Scope— Suit for damages against 
directors of company. 

A suit for damages against the directors of 
a company on the ground that due to their mis- 
representalmns in the prospectus of the company 
the ;Maint-iT was induced to take shares and 
thereby sustained loss is governed by Art. 36 and 
not Art. 120. 57 M.L.W. 312=A.I.R. 1944 Mad. 431. 

I ^^“AppHcability— Suit against direc* 

tors of Bank alleging dishonesty. 

A suit by a Bank alleging that in sanctioning 
a loan the Directors had acted dishonestly and 
1 conduct was such as to render them 

liable for the amount lost by the Bank due to 
wilful breach of their obligation as directors is 
not governed by Art. 36 but by Art. 90. A.I.R. 
1936 Lah. 271 = 167 Ind. Cas. 307- 

Art. 36 — Mis-feasance by director of eoni* 
pany— Limitation. 

A suit for compensation against the director 
of a cothpany instituted more than 2 years after 
the date of mts-feasance is barred and the plain- 
tiff cannot avail of the benefit of S. 18 Lim. Act 
if it i| not established tbgt the Imoisledge of hig 
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right was kept from him by means of fraud. 
A.I.R. 1938 Lah. 577=40 P.L.R. 883=178 Ind. Cas. 
504. 


Art. 36— Mis.feasance “independent of con- 
tract’* — Application for mis-feasance under 
S. 23Si Companies Act. 

Mis-feasance under S. 235, Companies Act is 
not independent of contract within the meaning 
of Art. 36 inasmuch the relation between a direc- 
tor and the company is based on contract. Limita- 
tion for an application under S.2JS. is therefore 
not governed by Art. 36. A.I.R. 1933 Sind 103= 
143 Ind. Cas. 713. 

—Art. 36— Suit for compensation under S.235, 
Companies Act. 

An application under S. 235 of the companies Act 
ofl918to recover compensation from an ex-direc- 
tor of a company in respect of an alleged art of 
m s-feasance or breach of trust, is by viHueof Cl.{3) 
of the section governed bv Art. .'^6, Limiiaiion Art. 
A.I.R. 1923 Lah. 58, Foil- and A.I.K. 1925 All. 
519, Not foil. 100 Ind. Cas. 907=8 Lah. 167= 
28 P.L.R. 363=A.I.R. 1927 Lah. 433. 

—Art. 36 — Mis-feasance of directors of 
companies. 

A right to sue for mis-feasance of directors of 
companies arises from the date of mts-feasance 
and is governed either by Art. 129 or Art. 36. 
128 Ind. Cas. i77=1930 M-W.N. 966=32M.L.W. 
555 = A.I.R. 1931 Mad. 58=54 Mad. 153 = 60 M.L.J. 
280. 

—Art. 36 — Suit against directors of company 
— Mis-feasance. 

A claim against the directors for mis-feasance 
or breach of trust is clearly not ind< pendcnt of 
contract and consequently Art. 36 of the Limita- 
tion Act does not apply to the case. The rela- 
tions between the bank and its directors are in 
part governed by numerous articles in the articles 
of association which constitute part, though not 
the whole of a contract between the bank and its 
directors. The terms of the contract are to be 
found mainly in the articles of association hut 
partly dehors the articles. 54 Bom. 226=32 Bom. 
L.R. 232= A.I.R. 1930 Bom. 572. 


4. Claim against tenants, 
for 120-Applicahility-Suit 

and not either by Art. 39 or A^ns! Art 59 aS 

have no application becouso the suit is not for com- 
pcnsation for trespass upon immovable property 
The defendants remaining in possession of the 
prop( rty after the notice to quit does not constitute 
a trespass upon the property in the required sense 

Nor would Art. US apply because the liabilUx of 

the deJendant to put the lessor into Possession 
of the property on the determination of tl-e lease 
IS a statutory liability and Art. 115 does not 
provide for the breach of such a liability or sta- 
tutory duty. Hence it is that the residuary Art 
129 applu s to such a suit. 1946 A L.l. 305 (21 = 194 fi 
A.W.R. (H.C.) 516= 1946 A.L.W. 429 = A.I.R. 1947 
All. 31=231 Ind. Cas. 58. 


—Arts. 36, tU— Mis-feasance independant of 
contract— Suit by land-lord against tenant for 
damages for unauthorised use ol water. 

The Plaintiff who was a shrotriemdar sought to 
recover a sum of money frem the defendant as 
damages for the unauthorised use of tiie shro- 
triem tank water alleging that though the defen- 
dant was, under the t«rms of the muchtlika exe- 
cuted by him, entitled to take water for second 
crop, he took water, not for the second crop but 
for watering the field to facilitate ploughing for 
the next season : 

Held, that the cause of action was really a tort 
and not based on a breach of contract and the suit 
Was, thcrefc-e. governed by Art. 36 ard not by 
Art. 115. (19.^6) M.W.N. 196=70 M L.J. 255 = A.I.R. 
1936 Mad. 250=43 L.W. 429= 161 Ind.Cas. 538 (2). 


- —Art. 36— Suit by land-lord for compensation 
for removal of trees by tenant. 

Art.48or49of the Lm. Act, 1877, applies to a 
suit by the land-lord for compensation for removal 
of trees from the lands asainst the tenants defen- 
dants and not Art. 36. 25 Cal. 692, Foil. 10 C.L.J. 
25=2 Ind. Cas. 955. 


Art. 36. 

Whether a director whose acts are the subject of 
construction was a trustee or a partner or an 
agent to the Company or to the body of share- 
holders is to be determined according to the 
circumstances of each case. 

In the particular rase the Chairman of the Board 
of Directors was held to be acting as agent of the 
company and a suit against him for losses by his 
neglisence was goveined by Art. POandnotArt. 
36. 79 Ind. Caa. 740=5 Uh. 27=A,I.R. 1924 Lah. 
435. 

Art. S6— Suit by liquidator of company. 

A init for recovery of conpentation from an 
officer of roopany in rcapeet of certain mis-fea- 
tance committed by him ia barred against the 
liquidator, if it is brought by the liquidator after 
2 years. 71 Ind* Cas. 899= A.I.R. 1923 Lab. SA 


S. Claim against trustee. 

— — Art. 36— Trust— Loss occasioned to ‘trust* 
— Suit against trustee to make good Joss. 

A suit filed against a trustee or ex-trustee to 
recover the loss sustained by the trust by reason of 
his omission to collect moneys due to the trust is 
governed by Art. 120 and not by Art. 36. (1939) 
M -W.N. 229= A.I.R. 1938 Mad. 353=47 L.W. 344= 
(1938) 1 M L.J. 334=1.L.R. (1938) Mad. 586=174 
lad. Cas. 459 (F.B.). 

Art. 36— Claim against trustee as in tort. 

If the perquisites are received from third 
persons they are not wages and if the claim is for 
the recovery fiom the trustee as in tort Art. 36 
and not Art. 102 will apply. 23 M.L.T. 288=45 
lnd.Cas.414. 
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6 . Compcr.jation fcr dctf nticn of goods or 

money. 

—Art. $6 — Detention of go<^dt. 

A ?utt for dnniaces ap.-iinst defendant at w^ose 
instance pla nfifi’s poods were d» tain, d J'y cus- 
toms authoriries is PovcTrrl tivArt. ard rot 

Art. 49. 106 ltd. Cas. 277 = 46 CLJ. 455 = A.I.R. 
1928 Cal. 1. 

—Art. 36. 

\\'here Collector of Customs detained plain- 
tiff’s poods on reprrspr^tat on made by defendant 
maliciously and without reasonable and probable 
cause : 

Held, suit for damages for such detention against 
defendant was governed hv Art. 36. 04 Tnd.Caa. 
444 = 30 C.W.N. 465=A.I.R. 1926 Cal. 757. 

——Art. 36 — Deterioration of fruits. 

Article 36 and not Art. 49 applies to a suit for 
compensation for deterioration of plaintiff’s oranges 
owing to their iteicntion at the police station. ^0 

Tnd.Cas. 509=42 C.L J. 203 = A.I.R. 1926 CaM77. 

Art. 36 —Suit for wrongful detention of 

plfi.’s money. 

\ suit for a compensation for detention of the 
plff.’s money by the Court owing to a wrongful art 
of the deft, is governed not by Art. 36 but by Art. 
49. 7 Ind. Cas. S (Cal.). 

7. Compensation for illegal distraint or 

attachment. 

—Art. 36. 

Applicability — Tllepal distraint by land-lord of 
crops of tenant — Suit hy later for compensat-on — 
Limitation. Sec Limitation Act. Art. 2S. 27 Pat. 
680. 

Art. 36— Wrongful attacl.ment of crops. 

In the case of a suit for damages representing 
the value of crops which has been wrongfully 
attached, cut and r<mcvfd, the p<rtiner t articles 
are 48 and 49 and not 29 or 36, Limitation Act. 
105 Ind. Cas. 763 = A.I.R. 1928 Cal. 106. 

—Art. 36— Wrongful attachment of crops. 

Where the defendant attached the plaintiff’s 
share of standing crop<! in execution of a decree 
against the plaintiff’s bataidar, and before the 

allowing the obicetion by the 
plaintifi to the attachment, the crops had become 
valueless, on plaintiff’s suit for damages for 
wrongful attachment: 

Held, Art. 39 and not 36, applies to this case. 65 
Ind. Cas. 665 = 4 N.L.J. 231 = 18 N.L.R. 96- A.I.R. 
1922 Nag. 212. 

•““■Art. 36— Attachment before Judgment. 

A suit for damages on account of injury to 
stock caused by making an attchment Wore judg- 
ment it covered by Art. 36. But a suit for damages 
on account of the sale of the goods attached be- 
ore judgment, i|t *lpw ^rice fnd fpr injury to 


trade and reputation due to the attchment itself it 
governed by Art. 20. 38 M L.J. 324 = {1920) 

M W.N. 192=27 M.L.T. 259=11 L.W. 479=55 Ind. 
Cas. 786. 

Art. 36 — Applicability — Wrongful attach- 

ment. 

A suit for comp'*”sat'(in for wrongful seizure 
of movables is governed by Art. 29. But a suit 
for compensation for wrongful attachment of 
movables by the Issue of a prohib’iory order is 
governed by Art. 36 and not by Arts. 42.46, 62 
or 120. Art. 36 is a general article covering all 
possible acts and omissions commonly-known as 
to'ts, that is, wrongs independent of contract 
and which are not provided for by other articles* 
6 0.L.J. 394 = 22 O.C. 201=53 Ind* Cas. 98. 


—Arts. 36 and #9— Affacbment of property— 
Claim allowed — Suit for declaration — To Ignore 
the claJns. 

A property was attached by P over which the plff.s* 
predecetwr claimed a lien The claim was allowed by 
the Executing Court and P brought the present suit fir 
a declaration that the piffs’ predecettoi had n> claim. 
The fuil watdoere<d and procrccls of ihe atlarlied 
property w-rre rat'-ably distributed anif>ng P and certain 
other creditors but the decree- obtained by P was 
reversed in appeal and thepiff surd him and the other 
creditors but the decree obtained bv P was reversed in 
appeal and the plff. sued him and the other errdi ors 
In recover »umi paid, in f.iti»fa‘-tion of their claim. 
Held, that the suit was not governed either by Art. 29 
or by Art. 36 as there '^ax not a seizure of money and 
the dcfti. were not guilty of any non-feasance, or 
mix-feasance or mal-fcasance in respect of the money. 39 
All. 322=15 A.LJ. 295 «s =39 Ind. Cas. 532. 

— — Art. 36 — Wrongful attachment of moxrables — 
Prohibitory order. 

A suit for compensation for wrongful attachment of 
movables by ihc issue of a prohibitory order is 
governed by Art, 36 and not by Arts. 42, 46, 62 or 120. 
An attachment by a prohibitory order is not an in- 
junction within the meaning of Art. 42. 31 M.LJ. 257 
= 35 Ind. Cat. gB. 


—Art. 36 — Attachment of debt— Aaalgnae of debt 
—Suit for recovery. 

A debt due to judgment-debtor was attached by 
decree-holder and the attaching creditor received the 
money paid by the debtor into Court. A third person 
claming to bie assignee of the debt before attachment 
sued for recovery of the money. Held, neither Art. 29 
nor Art. 36 applied. The article applicable was cither 
62 or tso and time runs from the date the creditor 
received the money from the Court. 33 Mad. 972=»26 
M. L. J. 166—1 L. W. 1620(1914) M. W. N. 348=22 
Ind. Cas. 870 (F. B.) 

—Art. 36 — Selanre of ataodlng crops. 

Art. 36 may apply to a wrong consisting solely in 
the seizure of stai.ding crops, but to a suit for damages 
for unlawfully distraining cutting or carrying away the 
crops. Art. 36 does not apply. 'The article applicable Is 
either 48 or 49. 17 Q VV. N. 308—17 C. C J- ao6“ 

18 Ind Cm. 233. 
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— —Art. 36— Illegal attuchment— Suit for damages. 

Per Sondara A«yar, J —Where a suit for damages 
for the value of (he standing crops cut during attach* 
roent is brought after a suit for decl“»^ation that the 
attachment is illegal has terminated, it is governed by 
Art, 62 or 120, and the cause of action arises on the 
termination of the suit declaring the attachment illegal, 
per Sadasjva Alyar, J. — The suit is governed by Art. 
29 or 36 and the cause of acti'^n ari»eh from the date 
of attachn ent. 23 M.L-J- 620=(t9i2) M W.N. 1222^ 
(7 Ind. Cas. >85. 


—Art, 36, 39 and 49 — DIstrcM— CompenEatieo— 
Three years limitation. 

Art. 38 applies to a suit for compensation for 
fictii'ous distiess by a fictitious land-lord againtt a 
fictitious tenant. Per Dogs, J — Ar*. 49 arpHes paitly 
and Art. 39 also and the period is three years from 
the alleged Hinress. 36 Cal. 141 = 9 C. L.J. 109=12 
C.W.N. 1090=1 Ind Cas. 78O. 


•Art. 3 ^ ''l^ttl-feaaauce. 

Where sulphuric acid was thrown at the plaintifTand 

injur> was caused to hu eye; ' 

Held. (Crump, J.) that if the act of mal-feasancc 

‘f* the vitriol was thrown 

m the plamtiff's face and the subsequent consequences 
were no part of the cause of action. 84 Ind. Ca.s^ 706- 
25 Bom. L, R. i 333=A.I.R. 1924 Bom. 290 ' 


—Art. 36— Compensation for mls-feasance— 
Cause of action — Companies Act, S, 233. 

An application for the recovery of compensation 
for rnis-fcasance made under S. 235 of the Companies 
Act is tirated as a *uit by virtue of sub-S. (3) and 
such a suit is governed by Art. 36 of the Limitation 
Act, and as no new rights and liabilities are created 
•he cause of action does not arise on the date of the 
winding up or^cr but time roust run from ih'* date 
of the nii<i*fcasance for which rompensalion is sought. 
69 Ind. Cas. 255— A-I.R- 1924 Lab, 285. 


Art. 36— Suit for damages fwr illegal distraint 

of crops— Limitation — Article applicable, Art. 29 
or 36. 

. In a suit for damiget for illegal distraint of crops, it 
is upon the defendant to prove that the crops were 
not standing crops, and ther<f<Te, An. 29 and not 36 
applied to 'he case. (1905) 9 C W.N. 376=32 Cab 459, 

Arts 36, 29, 42, 49- Suit fer damages and 

compensation for wrongful attacboicnc before 
judgment. 

A suit for damages for wrongful attachment before 
judgment is governed by Art. (1903) 6 Bom. L, K. 

704- 

» 

8. Starting point. 

— Art. 36— Starting point of UmitatioB. 

Where certain persons employed in clearanee work 
dispose of the suit by dcpokiiing it on the land of the 
plainiifT. their act w'U undubilably render the joint 
Owners who have rmployrd the prisons, jointly and 
severally liable; and each act of depositing silt affords 
(he plaintiff a separate cause of of action, the limiution 
in the case being governed by Art. 36. 27 S.L.R, 4>^ 
A. 1 . R- J933 Sind 176=144 Ind. Cas. 432. 


Arte. 36. 6a— Tort— Mooey had and received 

— Commencement of limitaiion. 

The cause of action for damages for a wrong 
accrues at the date of the wrong. But the caus** of 
aciion for money had and ricrived is th- date of the 
receipt of the money. 34 Ind. Cas. 173 (All.) 

—Art. 36-Soit for damageti for non-cnltiva* 
Cion. 

A suit for non-cultivation of land is governed by 
Art. 2g or 36. The suiting point for a suit for 
damages to crops belonging to Uic plaintiff caused by 
the cutting by the deft, begins on the date of die 
appropriaiioD by the deft. 14 C.W.N. 96 = 10 C.L.J. 
226=3 Ind. Cas. 12. 

— — Art. 37— ConUanlng obstruction — Starting 

point. 

If it is alleged by the plaintiff that the obstruction 
cau-rd by clusing the main sluice of a tank continued 
and he was prevented from removing (he same by 
threat of vi'^lence it is a continuing wrong under 
Art 37 read with S. 23 of the Limitation Act. llie 
suit would be within time if it is brought within thr' C 
years of (he last day to which the wrong continued. 
Ba ind. Cas. 462=A.LR. 1925 Nag. i8g. 


Art. 36— Starting poloc 

If a snit is for compensation for any maUfeasance 
or mU 4 easance indcperid< Dt of contract, and not other* 
w'se provided for, the limitation will be two years, 
not from the date of the ma!*feasance or mis*fcasance, 
but from (he time when the injury results. 120 Ind. Cas. 
626=10 P.LT. 191 = 8 Pat. 776= A.I.R. 1929 Pat. 245. 

—Art. 36— MIsapproptlatlos by administrator— 
Startiag polat. 

Ltmitaiioo for a suit against administrator anrl the 
nitciy for their liability to the esuie according to the 
CominU«ioncrb*s report, rxmsoot fiom the tim» that 
the alleged misappropriation by administrator took 
place but from the time when the Court conBrmed 
the GommUsiooer's accounts and the tborUge was 
ascertained. A.I.R. 1^4 Rang. 68 , FolL 98 Ind. Cns j 
^=4 iUnf< 9^=A«14t 1927 Raof. aS. 


Art. 37 — EaaemenC— Right of way — Contlno. 
ing cause of action. 

Where on a partition a path was set apart for the 
joint use of both the branches of the family and it 
co»iinuedto be in the uniterrupted user of tMih the 
parties for a long time until the deft, obstructed it and 
tb plaintiff nine years after the obstruction brought a 
suit for an injunction, held, that the obitrucioii was 
in the nature of a continuing nuisance and gave a 
fri kh surfing point of limiution do die In diem, 
a Ind. Cas. 410 (Cal.) 

4 

A»t. 39. 

Municipal Committee bolding cattle fair on land of 
certain person for several years— Agreement to com- 
pensate owner of land held to be implied— Suit for 
cr'mpenaation— Article 115 and not Art. 39 applied 

A.I.K. iSS” aSy-syS MCm* 49* 
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■ ■— Art. 39 — Uadcrgrounci trespass. 

A ctaim for damages for trespas* and removal of 
coal Irom an underground collicr>’ is covered by 
Arts. 39 and 49 and titiic begins to run from the 
in.ads ertent wrom^ful taking or from dimovery of 
fraudulent taking. loj Ir.d. Caa. 62*31 G.\V..N. 82* 
A.I.R. 1927 Cal. 117. 

—Art. 39"“Iniury to crops. 

A suit for compenaaiion for iniury to crops by the 
closing of the main sluice of a ta-ik is governed by 
Art. 39. O2 lud. Gas. 402 = A.I.R. 1925 Nag. 189. 

Art. 39 — Wrongfully catting trees. 

.\ suit for damaget for wrongfully cutting lac 
pr<»din:ing ireci and removing the trees is a suit for 
Compensation for tropass upon immovaltle property 
>\iibin Art. 39 and for wrongfully taking specific 
njovahlt! property within Art. 49. 80 Ind. Gas. 769 = 

20 N.L.R. 8o*A.I.R. 1924 Nag. 125. 

.■Art. 3^-~Wrongfal attachmeat of crops. 

Where the dcfcndaol attached the plalntifT’s share 
of standing crops in execution of a decree against 
the plaintiff’s bataidar; and before the dale of the 
order allowing the objection by the plaintiff to the 
attachment, the crops had become valuelf-ss, on plain* 
tiff’s suit for damages for wrongful attachment: 

Held, Art. 39 and not 36 applies to this case, 65 
Ind. Gas. 665=18 N.LR. 96«=4 N-L-J. 23i=A.I.R. 
1022 Nag. 2I2» 

Arts. 39, a6 »®d 29 — Wrongful attachment — 

Standing crop— Damages. 

A suit for damages for the wrongful attachment 
of land and crops and the consequent loss or destruc- 
tion of the crops is governed by Art. 39. Standing 
crops at the time of attachment was immovable 
property and the attachment of the land with the 
crop thereon if illegally made, constitutes a trespais 
on immovable property. 25 M.L.J. 447=(t9i3) 
M.W.N. 869=14 M.L.T. 225=21 lod. Gas. 213. 

Art. 39 — Suit for possession of land free of 

bouses and trees—Rcmoval of trees. 

A suit for possession of land free of the house and 
trees wrongfully built and planted by the deft, as 
distinguished from a claim merely for the removal of 
the trees, is governed by Art. 142 of the Lim. Act. 17 
O.C. 252 = 25 lud. Gas. 701. 

— — Art. 39— Suit for damages for trespass. 

A suit for damages for unlawfully setting fire to and 
destroying pepper vines it governed by Art. 39 and 
not 36. which applies to cases of mis-feasance not 
otherwise provided for. Trespass incluflcs the mischief 
coromiued by the trespasser after entering on the land. 
12 M.L.T. 53»<=('9'2) M.W.N. 1229=23 M.L.J. 
618=17 Gas. 605. 

Art. 39— Ejectment snit— Sabseqaent salt 

for mesne profits. 

Plaintiff sued deft, for menie profits after an eject- 
ment decree against the deft, for the period between 
the date of the instituiinn of the suit and the date 
of the judgment. Held, that the suit one Car 


compensation for trespass upon immovable property 
as plaintiff must be deemed to have been entitled to 
possession on the date 0/ the suit. Art. 39 and not 
Arts, 109 and 120 applies to the case. 34 Mad. 502= 
9 M.L.T. 35=(i9io) M.W.N. 614=8 Ind. Gas. 162. 

Art. 39— Delivery effect of— C. P, C., S. 244. 

Delivery of forma) possession in execution of a decree 
for po.<>»euion gives a caure of action against a defen- 
dant who remains in occupation ol the premises, 
which may be enforced in a regular suit. The 
defendant who remains in actual possession notwith- 
standing execution must be regarded as a trespasser 
who commits a fresh act of dispossession and this gives 
a fresh cause of action. (1903) 8 C.W.N. 49. 

—Art. 40 — Starting point. 

A claim to recover compensation in respect of 
infringement of copyright for a period within three 
years prior to ihc suit is not barred. 38 C-VV.N. 604 
=A.I.R. 1934 Cal. 668=152 Ind. Gas. 835. 

——Art. 4<^Suit for damages for Infringement 
of trade mark. 

A suit for damages for infringement of a trade 
name or trade mat k which is an exclurive privilege, 
is governed by Art. 40. 45 P.R. 1919=83 P.L.R. 
»9«9=3‘ Ind. Gas. 434. 

—Art. 42— Wrongfnl attachment of movables 
—Prohibitory order. 

A suit for compensation for wrongful attachment of 
movables by the iisuc of a prohibitory order U 
governed by Art. 36 and not by Arts. 42, 46, 62, or 

120. An attachment by a prohibitory order Is not an 
injunction within die meaning of An. 42. 31 M.L. J*. 
257 “35 Ind. Cas. 98. 

— — Art. 49— Injunction — Suit for damages for 
obtaining perprtual injunction malicioasly and 
without reasonable cause. 

No suit lies for damages against a deft, for mail- 
ciouOy and without reasonable and probable cause, 
obtaining perpetual injunction which was subsequently 
dissolved on appeal. 13 W. R. 305, Doubted. 42 
Cal. 550=18 C.W.N. 1189=21 C.L.J. 68=26 Ind. 
Cas. 296. 

Art, 42. 

The present plaintiff began to construct a house on 
his Own land. The present deft, brought a suit for 
declaration and took out a temporary injunction to stay 
further progress of the work. The suit was decreed 
in the Lower Court but dismissed on appeal on July 3, 
1905. The present plainiifT applied on 2nd July 1^8 
under S- 197, C. P. Code (i8bi) for damages. The 
Court treated the application as plaint. Held, that 
the present suit being brought within 3 yean from 
July 3, 1905 wras not barred under Art. 42. 16 G.L- J* 
34= 16 Ind. Cas. 443. 

Art. 4a. 

Suit for — Procuring erroneous decision— Likelihood of 
breach of peace, information as to— Action, maint^a* 
bility— Cause of action— Crops cut and appropriated 
Limitation Act (XV of 1877), Sch.II Art. 49— Injunction 
Criminal Procedure Code (Act V ol (898) S. 1461 
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It is well settled that no action will lie against any 
person for procuring an erroneous dccisiou of a Court 
of justice. This is so, even though the Court has no 
jurisdiction in the matter and although its judgment or 
order is for that or any other reason invalid. Where 
the defendant informed the Mi^Utrate that there was 
possibility of a breach of the peace and tt was not 
suggested that the information was untrue in fact and on 
(he recommendation of the Police the Magistrate 
commenced proceedings under S. 144 of the Criminal 
Procedure Code, it was held that tbe plaintiff bad no 
cause of action against the defendant in so far as the 
piaintiff might have suffered any damage by reason of 
his inability to cultivate the land attached by the order 
of the Magistrate. In so far as the crops grown by the 
piaintiff and cut by the defendant were concerned, the 
cause of action arose on the day they were appropriated 
by the defendants. Quaere.— Whether an order under 
S> 140 of the Code of Criminal Procedure can be 
treated as an injuaction within the meaning of Art. 42, 
Sch II of Lira. Act^. (1909) 10 C.L j, 226— 14 C.W.N. 
96=3 Ind. Cm. 13.’ 


i. Applicability and scope. 


ATI. 44 — Appncabillty— Transfer of minor’s 

property by unauthorised person- Umieation. 

Where there is a transfer of a minor’s property by an 
unauthorised person acting as a guardian, it is not a cic 
falling within Art. 44 of the Limitation Act but it is a 
case where the limiiadon is twelve years from the date 
of the transfer or three years from the date of 
atiamment of majority, whichever is loiiper t t n 

(i 94 fi) 2 Cal. 170=53 C.W.N. 258 (t). ® ‘ 


Art. 44'— Scope. 

The question whether or not Art. 44, shall apply 
depends upon whether the transactions were by the 
guardian of the minors and whether these require 
setting aside. AriicJe 44 has no application to cates of 
Uansfers by wholly unauthorised persons. A.l.R. iq4-j 
C al. 203=47 C.W.N. 288=206 Ind. Cas. 599. 


— — Arts. 42, 29 — Injury to propeity attached — 
Suit to recover damages for iojory caused by 
iojunctioo. 

Attachment in execution having been raised on the 
plaintiff claiming the property attached, tbe decree* 
holder filed a suit to establish his right to attach, and 
pending it obtained an injunction restraining tbe plain- 
tiff from taking delivery of tbe property. The plaintiff 
having finally won obtained possession of (he property 
and finding the property damaged sued the attaching 
(iccree*bo!der for damages. Held, (hat Art. 42 and 
not Art. 29, applied to the case, and that the cause of 
action arose not on the date of tbe attachment, but on 
the date when property was finally restored to him. 
(1901) A.W.N. 211=24 A 146. 

^Art. 4a— Gompeasatlnn for wrong lujunctloa. 

8 «« Art. 2g. 27 M. 346. 

Art. 44. 

Synopsis. 

1. Applicability and scope 

2. Defence not barred 

3. Aliyasantbana family 

4. Joint Hindu family 

5. Malabar Tarwad 

6. Guardian— Who it 

7. Several warda 

9 . Salt by or againet assignee or legal 
representative of ward 

9. Suit by purebaeer from guardian 

10. Suit for possession 

n. Transfer by certificated. natural or other 

de jnre guardian 

12. Tranaferbyde facto guardian 

19. Transfer by guardian as his property 

14, Transfer of property— Meaning of. 


— Art. 44 — Alienation by unauthorised person. 

Where the property of a minor has been transfciied 
by wholly unauthorised person, the transaction is \oid 
ab Initio and it is not neccsiary for the minor in order 
to recover posieision of properly transferred to have die 
transfer set aside. In such cases Art. 44 v > t ]1 have no 

application and the suit will be governed by Art. 1.14. 
1929A.L.J. 1248=A.I.R. 1929 All. 879. 


—Art. 44. 

When a sale is made not by a guardian but by a 
wholly unauthoriied person, (in this case by a 
Mahomedan step mother) Art. 44 is inapplicable but 
Art. 142 applies and a suit brought within 12 years 
from date of sale is within time. 84 Ind. Cas. 923 = 6 
L.L.J, 5t6=A.l.R. 1925 Lah. 239. 

^Art. 44. 

Per M. N. Mokerjl, J.— Article 44 is not applicable 
to the case of an alienation by an unauthorised person. 
3a All. 213, Foil. 83 Ind. Gas. 1040=39 G.L.J. 394= 
A.l.R. 1924 Cal. 1008. 


— — Art. 44 — Applicability— Transfer not binding. 

The article applies only if the transfer is binding 
unless It is set aside by a suit. A.I.R. 1940 Cal. 569= 
193 Ind. Cas. 168. 


Art, 44, 

It is far from correct to say that a minor cannot 
repudiate a transfer except by filing a suit under Art 
44. A.I.R. 1938 Mad. 8a2=(i938) M.W.N. 802= 
(1938) aM.L.J. 428=182 Ind. Cas. 862. 

Art. 44— Scope— Not reatricted to tranaler by 

certificated goardlaa. ' 

The words of Art. 44 are very general and have 
appUcauon to every case in which a ward on attainina 
majority impugns the transfer made by his or hn 
gimdian during hb or her minority and there is absolu. 
tely no warrant for restricting ihe applicaiion of that 
arude to cases of ir^fers made by a certificated 
guardian 1029 A.L.J. ia48-A.I.R. 1939 All. 879. 
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— —Art. 44. 

la ibe c<i»e of an alienation by an authoriced guardian 
the laiuor must sue within three years of his cotntng of 
age. hi Ind. Cas. 3y4**3 l-l-J. ado— A.l.R. 1931 Lab. 
25 - 

— Art. 44— CoaditioD precedent. 

O/ii: cjadaion precedent for the application of Art. 44 
is dial the property should be property belonging to die 
ward and where 11 does not to belong, Art. 44 has no 
applic-uion. 7 O.VV.N. r30 = A.I.R. 1930 Oudb 8a. 

Art. 44 — Clog on redemption— Salt to set 

aside. 

Article 44 rcfei s to suits brought a minor to set aridc 
the unauihoriEcd acts of bis guardian and does not 
apply to a case where the plaintiff tries to set aside the 
leases at void as clog on the equity of redemption. ' 115 
lad. Cas. 405 = 33 Ifom. 360=31 Bom. L>R« 920 = 
A-I.R. 1929 Bom* 186. 

Art. 44— 'Setting aside decree. 

Articles 95> 44 and 91 of the ist Schedule to the 
Limitation Act do not apply to a suit to have a decree 
set aside but the article applicable would be iso. 6s 
Ind. Cas. 794— 4 L.L. J. sii=8 Lab. 164=79 P-L.R. 
ig2i = A*l.K. igss Lab. ib6. 

Art. 44 — Eaecntlon sale — Property belonging 

to minor wrongfully attacbed and sold in a 
decree against the guardian— Setting aside. 

A suit by a minor to set aside a *ale in execution of 
decree obtaioed asainst guardian is governed by 
Art. 44. (1916) a u. B. R. 116= 10 Bur. L.T. sss—sS 
Ind. Cas. 3. 

Arts. 44 and 91— Eseentor — Alienation by. 

A sale by an executor of the testator’s properties 
must be governed by the rules relating to an executor 
and a suit by his son, a legatee, under the will to set 
aside the sale is not governed by Art. 44. Nor is 
Art. 91 applicable at the alienation need not be set 
aside in order to recover possession of ibe property. 
36 Mad. 575=12 M.L.T. 207=23 M.L-J. 3o6=(i9j2) 
M.\V.N. ii!2s>i 7 Ind. Cas. 4. 

a. Defence not barred. 

—Art. 44— Scope— Defence not barred. 

It is open to the minor to challenge the transfer as 
a defendant and Art. 44 will be no bar to such a 
defence. That article only bars the remedy of the 
plaiotifT to get the morteage-deed set aside but is not 
fatal to his title. A.I.R. 1940 All. 4i6={t94o) A.L J. 
511 = 1940 A.W.R. 458=1, L. R. (1940) All. 580=191 
Ind. Gas. 647. 

>— Art. 44— Defence not barred. 

Where the vendee from the guardian under a voidale 
sale sues to recover possession of the property three 
years after the ward attained majority it is opra to 
the defendant to set up the plea of the invalidity of 
the sale in defence (hough a suit by him as plaintiff 
to avoid the sale would be barred under Art. 44 of the 
Um. Act 42 Mad. 36=35 M. L. J. 652—48 lod. 
Gat. 85G. 

—Art. 44 — Defence if barred. 

An alienation by gmirdian ought to be set a-<ide by 
the ward by instituting a suit within the period 
prescribed by ArL 44 and till it is set aside the title 
vcfts in the alienee. Though Art. 44 describes the 
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suit to be brought by the award as a suit men:)) tu 
set aside the transfer by guardian, if the transferee 
has obtained and is in possession the ward has to 
add a prayer for possession and Art. 44 still applies 
though the suit relates to both reliefs. A person 
whose right to set aside an alienation is barred und^r 
Art. 44 cannot avoid it as a defendant by denouncing 
it in a suit for possession brought by ibe alienee. 
41 Mad. 102=33 M.L.J. 309—40 lod. Cas. 664. 

3. Aliyasanthana family. 

Arta. 44, gt ood 144 — Aliyasanthana family — 

Alienation by ejaman— bolt to set aside. 

A suit by an aliyasanthana family to recover poisr^.iun 
of the family properties alienated by its ejaman nut 
being a suit to set a»tde an instrument within Art. 91 
is governed by Art, 144. 27 NLL>J. 60—24 Ind, 

Cas. 246. 

4. Joint Hindu family. 

Sec also Note 6. 

— — ^Art. 44— Transfer by karta of joint family. 

Per Wadia, J. — Article 44 dors not apply to a suit to 
set aside an alienation of a minor’s share by the 
managing mctiibi-r of the co-parcenary. The fact that 
the minor’s mother joined in the alienation or that 
she described herself as guaidiao docs not make any 
difference to the position. When the family is joint, the 
mother cannot be the legal guardian of the property 
of her minor sons. A.I.R. 1943 Bom. 278=45 Bom. 
L.K. 462—211 Ind. Cas. 379. 

—Arts. 44 and 144— Joint Hindu family — Salt by 
minor for possession of bis share alienated by 
uncle. 

In case of a joint Hindu family, a minor's suit for 
possession of his share alienated by his unde is govem- 
ed by Art. 144 and not by Art. 44. 35 P.L.R, 722 — 
A.I.R. 1934 Lah. 601 — 152 Ind. Cas. 633. 

Arts. 44 and 144— Joint Hlnda family — Allena- 

tioo by mosher acting as guardian. 

There were two undivided cousins, and at a time 
when both of them were minors, their mothers, acting 
as guardians, alienated certain properties belonging to 
the minors. One of the minors died later on and the 
survivor sued to recover the property from the alienee 
on the ground that the alienation was beyond the 
power of (he guardians to make. The suit was 
instituted within twelve years of the alienation twt 
more than three years after the plamtiff attained 
majority: 

Held, (1) that Art. 44 was not inapplicable merely 
because the two minor cousins were members of a joint 
Hindu family inasmuch as there were no adult co* 
parceners at the time of the alienation; 

(ii) that the suit was governed by Art. 44 and not 
by Airt. 144 and was time-barred even though it bad 
been 6led within twelve years of the date of the 
alienation; 

(iU) that the suit was barred even as jegAtdt the 
deceased cousin's share. (1934) M.W.N. 960=40 L-W. 
76 o=A.I.R. 1935 Mad, 1 (2j = 68 M.L. J. 87— 154 Ind. 
Cas. 616. 

—Art, 44— Joint Kinda family. 

Article 44 has no application where the suit relato 
to a transaction entered into by an elder brother bl M 
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capacity as manager of a joint Hindu family. 
n6lnd. Cas. 195=6 O. W. N. 213=4 Luck. 503— 
A.l.R. 1929 Oudh 284. 

— —Art. 44. 

Although a person who manages the estate whether 
of a minor who is the sole owner of the property or 
of a co-i>arceDary» in which he has a joint interest 
with the minor, is entiilcd to be styled a manager, in 
maiters of alienation, the position of each it different. 
In one of the alienation is by a manager who has no 
joint interest with the minor wh'le in the other he has. 
It is to an alienation of the latter kind that the 
description alienation by a karta or manager would 
strictly apply as it is by a person havine an intereat 
in the joint properly. 88 Ind. Cas. 268=A*I.R- igas 
Nag. 335- 

—Art. 44. 

A suit to set aside an aUenation hy a manager of 
i'.int Hindu family and for possession ol the property 
is governed by Art. 144 and not by Arts. 44 or 91 of 
the Limitation Act. 13 A.L- J. 94; »2 N.L.K. 12, foil. 
68 Ind. Cas. ysi^^A.l.R. 1922 Lab. 386. 

— ~Arts. 44 and 144— Ilioda Joint-family— 
Alienation by manager— Suit by minor member 
fur bia share. 

A suit by a minor since attained majority, to recover 
hii share of joint-family properties transferred by the 
manager of the joint-family but not as guardian of the 
plaintiff is governed by Art. 144 and not by Art. 44. 
28 G.L<J> 496^=49 Ind. Cas. ttS. 

Arts. 44 and 126— Joint Hindu family— 

Alienation by father at guardian— bait to set 
aMide — Limitation. 

The fact that a Hindu father executed a sale deed as 
guardian of his ton will not take the case out of Art. 
126 and bring it under Art. 44 which applies to cases 
where a minor's property is transferred by his guardian. 
23 M.L.T 245 — (1918) M.W.N. 892‘=44 Ind. Cat. 605. 


—Art. 44 — Joint Hinda family—Sult by minor 
member. 

Art. 44 dues not apply tu a suit by a minor member 
of a joint undivided Hindu family on attainment of 
roajonty to declare an alienation made by bU natural 
guardian invalid and not biofling on him. 5 L. VV. 37a 
= 40 Ind. Cas. 145. 

— Sch. I. Aria. 44 and 144 — Joint Hiado 
family — Alienation by Manager — Minot*a 
properly. 

A suit by a memiscr of a joint Hindu family for 
possession of property ulienaird by the manager during 

S ilaiotlff’s minority as the guardian of the mi'-or, is a suit 
or recovery of immovable properly within the meaning 
of Art. 144 of the Lim. Act and not under Art. 44 
which applies to cases where a penon acts as a guar^ 
diao of a minor in nspcct of prof>erty which he has 
individual rigbu of ownership. 29 Ind. Cas. iqq Foil 
40 Ind. Gas. 418 (Mad.). 


— .—Arta. 44, 91 and 144 -Joint Hindu family— 
Alienation by Hlndn father for no bencGt or 
■ccosalty— Salt by minor to aet aaldo— Limitation. 

A lule to set aside Mlieoaiion by Hindu father during 
son’s minority without any benefit or necessity is not 
gowned by Art. 44 0^91 but by Art. 144. 17 Bom. 

L,R. 1137— (Note) 33 Ind. Cas. 441. 


— Arta. 44 and 144— Joint Hlndn family— 
MlatHT membar of a Joint Hindu family— Salt by 
fo act aalda allenaifoa by manager —Umlta^/ 
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A suit by a minor member of a ioini h;.-..!.. f •. 
to set aside an alienation of bis shari ofW joint f^‘t^ 
properly can be filed within 12 years. Ifit'^ il 
after years af-cr attaining majority but within^i2 
years of date of sale it is not barred by limiution 
Art. 44 IS not applicable as alienadon could not jl 
viewed as one made on behalf of the minor by hS 
guardian for ihc minor’s benefit and his undivided ahar^ 
IS not properly w»uch can be dealt with by his guardian 
nen her Art. 91 u applicable for it is uot intended to 
apply to suit for p'^sse»sion of immovable property alie- 
natvd by perions who^c povvcrs arc rcsincced such as 
managers 01 jomi families and religious endowments, 
riindu t\c. Where a person executing a docu* 

meat had no authority in law to execute it the plaintiff 
need not sue to set it aside. An express prayer to that 
effect may ^ treated as not an essential part of hU 
relief. 84 P.R. 19I5“96P.W.R. 1915-29 Ind. Cas. 199. 


Arte. 44 and 144— Joint Hindu famUy— Suit 

to SCI aside sale— Limiiatioo. 

A suit by a junior member to set aside a sale deed 
by one mcm^r of the io-ni Hindu family and lor 
possession of his property is governed by Art. 144 and 
not by An. 44 or 91. 13 A.L.J. 94*27 Ind, Gas. 687. 

Art. 44— Joint Hindu famil)r— Alienation by 

uncle and mother of minor— Undivided Hindu 
bmily— Setting aside. 

Where a minor and hii uncle coniUiutcd a ioini 
Hindu family and the uncle sold certain joint family 
property, the mother of the minor jointly executing it 
as guardian of the minor: ^ 

Held, that as the undivided paternal uncle was 
the guardian in law of the minor and not the mother 
a suit to set aside this sale would not fall under Art. 44’ 
17 M.L.T. 138*27 Ind. Cas. 695. 


5. Malabar Tarwad. 

—Art. 44— Malabar tarwad. 

A suit by the junior members of a Malabar tarwad to 
recover possession of immovable properly alienated by 
the Karnavathi is governed by Art. 144 and not by 
Art. 91. The fact that the Karnavathi purported to 
execute the document not only as Karnavathi, but also 
as guardian of the minoi^tainliffs, will not make either 
Art. 91 or Art. 44 applicable to the suit. 78 Ind 
Cas.564=i9M.L,W. 395“34 M.L.T. 89=A.I.R. 1924 
Mad. 607=46 M.L. J. 340. 


6. Guardian — Who Is. 

—Art. 44— Guardian, meaning of. 

Article 44 refers to *he relationship of guardian and 
ward. A manager, loosely described as a de facto 

S ardian, it not a guardian at all. A.l.R. loju 
J. 389*193 Ind. Cas, 168. ^ 

——Art. 44. 

The ma^o of a jofat Hindu famUy consUtIng of 
luiudf and his miow brothers It not to be deemed 
their guardian within the meaning of that term in 
Art. 44- ^36 Bom.L.R 474-A.I.R. ,93. Bom. 234.* 
151 Ind. Gas. 1043 ^ 
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Art. 44— Guardian, meaning of. 

Where uncle and minor oepbew are mcnjberi of a 
joint Hindu family, the uncle cannot be laid to be a 
guardian of the nephew within the meaning of Art. 44. 
35 P L-K. 722 = A.I.R. 1934 Lain 601 = 152 Ind. Gas. 

633- 

Art. 44 

^fa:iaj»cr of a joint Hindu family ewnsisting of him* 
sf'lf and hii two minor brothers is not a guardian with- 
in Art. 4|. All. 213 (P.G.), k-'oH 87 Ind. Ca*. 721 = 
27 born. L.li. 493*=A.I.R. 1925 372. 

— —Art. 44. . .,T- . j ♦ 

\V!i r' in a suit for partition the plaintifi atked for 
seitinc a^ide the alienation of some properlici which 
had been alienated by the managing member of the 
family on behalf of plaintiff and other members; 

Held that the mere description of the manager as 
guardian of the plaintiff would not at all rnake hirn a 
guardian within the meaning of Art. 44. 86 Ind. Cat. 
234=21 M-L-VV. iii=A.I.R. 1925 Mad. 793- 


The wotd ‘guardian’ as used in Art. 44 is of general 
import and includes natural and testam^Ury guar* 
diaiis as well as guardians appointed O)! A.I.K. 

1934 Mad. 605 = (i 934) M-W.N. 499- 6? M.L-J. 322 
.=40 L.W. 406=57 M. io62«=t52 Ind. Gas. 546. 

’‘xhr nahfral mother of an adopted minor U not a 
gua dian de jure under the Hindu Law and a suit by 
fhe minor to set aside an alienation by her is not 

^„v«“rby Art. 44. A.I R. ,93. Mad. 597={.93.) 
M.W.N. 417=33 L 'V- 664= *33 I“d. Gas. 773* 


•Alt. 44— Indian Chrlsilana-Mother !■ oatu* 

ral guardian. . , , . 

Among Indian Christians, the mother, the father ^ 
ns dead is not a mere do facto guardian of her 
minor children, but b their natural guardian for many 
Eposes, and a sale effected by her of 
ffilHrcn’s properties as their guardian is not void but 
oX voidable. A suit for a declaration by children 
Sai such a sale b not binding upon them would, 
therefore, fall within Art. 44 of the Sch. I of the Ltm. 
Act. (1934) M.W.N. 499=A.I.R. *934 Mad 605=40 
L.W. 406=67 M.L.J. 322 = 57 M. 1062-152 Ind. Gas. 

546. „ 

- Art 44— Indian Chrl«tla®8— Guardian. 

Failing the father and mother and their appointees 
no other person is cntSlled as of right to the cuitody of 
ail Indian ChrUtian minor or to Xht puardian'hJp ol nw 
property. 33 L.W. 615= {i93»)M.W.N. 415=60 M.L- J. 
695 -A.I.K. *93* Mad. 529=132 Ind. Gas. 120. 

« 

7. Several wards. 


tained majority, it was held that suit was iime-b^rrid 
and eldest was presumed to be manager unless con- 
trary was proved. 1936 M.W.N. 930. 

Art. 44. 

A suit to set aiide a sale of a family property with' 
out necessity by a Hindu mother acting as natural 
guardian of her sons is barred if instituted after three 
years of the eldest son's attaining majority. 8 B.R. 72=“ 
A.I.R. (1935) Bom. 259=37 Bom. L. R. 225=157 
Ind, Gas. 592. 

—Art. 44 — Testamentary guardian — Joint Hindu 
family — Setting aside — Limitation Act^ S. 7 - 

It is competent lo a Hindu father to appoint a 
testamentary guardian of the family properties during 
the minority olhU sons. If the guardian makes an 
improper alienation, the minors will have to set it aside 
under Art. 44 of the Lim. Act. If the eldest ol them is 
barred, then under S. 7 of the Lim. Act all are barred. 
38 Bom. 94=15 Bom. L.R. 882=21 Ind, Gas. 350. 

- Art. 44— Right of manager barred— Effect of. 

The plaintiffs sued to recover possession of lands after 
setting aside the sale deed passed by their mother 
during their minority. The plaintiffs were broihcrs, 
members of a joint family. One of them was more 
that 21 years of age and manager of the joint family 
when he filed the suit: 

Held} that he could have given a dbcharge and 
acquittance of all claims against the defendants with- 
out the concurrence of the other plaintiffs ^ manager 
of th^ joint Hindu family and so the entire suit was 
barred by limitation. 59 Ind. Gas. 759=45 Bom, 446 = 
A.I.R. 1921 Bom. 289. 

■ Art. 44 — AlienadoD by guardian — Setting aside 
— Minority— Majority of elder brother— Effect. 

V\'here the mother of two Hindu minors told their 
properties as guardian and more than three years after 
the attainment of majority by the eldest brother but 
within there years of his attaining ^jority the younger 
brother sued to set aside the alienation, held, the suit 
was governed by Art. 44 of the Lim . Act} but that it was 
barred under S. 8 of the Act. The elder brother on 
attaining majority could give a discharge on behalf of 
himself and bb younger brother. 38 Mad. 118 — 25 
M.L.J. 405 =14 M.L.T. 401=21 Ind. Gas. 4*0. 

[Oo appc&l ffOA 21 M. L.J» 1041®!^ Ind* CWs 695*1 

8. Sole by or agalntt assignee or legal 
represeotadve of %vard. 

Art. 44. 

The right to question the validity of the sale i» J 
perioDsl right of the minor which can ^ exercisw 
by him on attaining majority. The ourchasers fro 
minor do not acquire this right by 

property from him. 69 C.L.J. i88=43 C. W. N. 295 
A.I.R. *939 Cal. 460= 185 Ind. Gas. 6. 


Art* 44* 

Alienation of property belonging to Hindu mmofs 
bv their mother— ouil by minors to set aside alienation 
more than three years after the eldest brother attained 

majority. 

Held, that the presumption is that the elder brother 
was tiic manager of the joint family and the smt 
brought m‘^re than three years after be a«*a**«9 
maiority was lime-barred under Art. 44* 44 L.w. 479 
= (1936) M.W.N. ii 28=A.I.R. *936 Mad. 9*4=*65 
Ind. Cas. 656. 

Art. 44’-^Srveral wardss 

Where a mother, at a guardian of three min^ 
•ont alienated tome property and a suit was iMtitutM 
Vj set aside the alicnatioDi three years after eldcsi at^ 


Arts 44. 

Where property of minor is sold by the natura 
uardian anef no suit is brought by the minor to 
side the sale within three years of his ® 

lajority, the subsequent assignee or ymdee from w 
x-minor cannot have any higher rights than 
^hich his own assignor would have had, and ^ 
ight of the minor was limited to a suit kv 

cars of the attainment of majority, a suit fil^ J 
ie assignee or vendee for ppsseition of the propw r 
ransferred more than three years after the attam 
if majority by the minor must fail on 
be right to sue has come to an end the » x 

if that periods 1939 0*W.N. 24i^A#I.Rv I9S9 
22^180 Ind. Gai« 329. 
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I28i LIMITATION ACT (xgo8), Art. 44 — 8. Transfer by ward* 


Art* 4|— Su it by transferee from minor* 

The remedy contemplated by Art. 44 is open to a 
^vard for three years from the date of hk attaining majo* 
rity, and that remedy is not lost, by the mere fact that 
he purports to transfer his interest in the property such 
as it is at the date of the transfer, to a third party. 

Where a minor’s property tvas sold by the minor’s 
guardian and the minor after attaining age transferred 
the same property to another and where the transferee 
as the principal plaintiff and the transferor as the second 
plaintiff sued to set aside the sale within three years of 
the minor attaining majority, 

Heldy that the suit was not barred by limitation. 86 
Ind. Cas. 879—49 Bom. 309=^^27 Bom. L.R. 211 
A.LR. 1925 Bom. 292. 


■■ ■ Art* 44 — Transfer by ward — Death of ward — 
Suit by his legal representative* 

A suit by transferee from minor is governed by Art. 44* 
A.I.R. 1925 Bom. 292, Not Foil. 


It may be that if the ward dies during his minority 
Art, 44 will not apply to a suit by his legal representative 
for recovering the properly alienated by the guardian, 
yet if the waril dies after the a(tainm<*iit of maji^rity, 
Art. 44 will apply. iiO Ind. Cas. 481—29 M.L.W. 
169—1929 M.W.N. 124 = A.I.R. • 1929 Mad. 313 — 
56 M.L.J.332. 


Art* 44 — Cause of action — Right to sue accruing 
on alienation — Minor dying — Starting point. 

A minor’s property was alienated by his mother 
acting as his guardian. The minor died before attaining 
majority and was succeeded by his mother. After 
the mother’s death the reversionary heirs instituted a 
suit to set aside th^ sale more than three years afur the 
minor’s death, 

that the suit was time-barrcd. 

Where the guardian of a minor alienates the minor’s 
property, the cause of action aris<*3 from the date of 
the alienation. Section 6 only makes minority a cause 
for suspending limitation. Article 44 cannot therefore 
be construed so as to give a new cause of action from the 
time the minor attains majority. Hence wlien the minor 
dies before attaining majority, S. 6 (3) comes into play 
and the period of limitation is to be rccokned from the 
death of the minor and the fact that tlie heir of the minor 
js a female makes no diflcrence. A.I.R. 1930 Mad. 821 = 
127 Ind. Cas. 801 *=32 M.L.W. 206= 1930 M.W.N. 7o8« 
59 M.L.J. 196. 

Art. 44 — Suit for possession against assignee from 

purchaser from guardian. The alienee is deriving 
title ptndenU liit will be bound by the result 
of the suit against the alienee ; but where 
the purchaser from the guardian had alienated the whole 
or a portion of the property before the suit, the alienee 
from the purchaser will certainly not be bound by any 
adjudication which the ward may obtain against the 
original purchaser. If the ward seeks to dispossess the 
second alitnec, the question of the validity of the alicna- 
tion must undoubtedly be rc^tried, and the policy of 
Art. 44 U that a ouestion of that kind should be investi- 
gated and decided within a period of three years after 
the aitainmeni of majority by the ward. It is fantastic 
to hold that even if the original alienee had parted with 
the whole property in favour of a stranger, the require- 
ments of Art, 44 will be satisBcd by obtaining a decree 
against iJie original alienee in the absence of the later 
purchaser and on principle, it can make no difference 
whether the later alienation is * 
only of a part of the property. 

<1938) M.W.N. 403=181 Ind. 

to P.Y. D*— 41 


A.I.R. 1938 Mu, I 
Cas. 


9. Suit by purchaser from guardian . 

by alienee 

:i:SSI3 S!£SfF 

barred by Art. 44. 36 Bom. L.R a- 7 a-a t n * 
Bom. 234=15, Ind. Cas. .043 474-A.I.R. ,934 

Avts. 44 and 91 — Suit by purchaser. 

Suit by purchaser claiming to set aside a sale by the 
guerdtan of hjs vendor, dunng the vendor’s minority is 
governed by Art. 44 and not by Art. 9 r . 5 NX.R. .0= 
2 Ind. Cas. 229. ^ ^ 

xo. Suit for possession. 

See also NOTES ii AND 12. 


Art. 44— Where the guardian alienates the property 

of ihejimnor ward by means of a deed which is void 
ab initio, and the minor, after attaining majority, files 
a suit for its recovery, the suit is not governed by Art. 44 
but by Art. 142. A.I.R. 1941 Oudh i 72 «i 94 o O.W.N. 
I3i8='i94t A.W.R. (C.C.) 22«i9i Ind. Cas. 885. 

Art. 44 — Suit for possession. 

Article 44 has nothing whatever to do with suits for 
possession. The only thing which becomes barred at 
the expiry of time prescribed by Art. 44 is the ward’s 
right to set aside a transfer. The failure to sue within 
the time prescribed docs not extinguish the right to the 
property under the provisions of S. 28. A.I.R. 1940 
Cal. 589=193 Ind. Cas. 168. 

Art. 44~Snit for possession* 

Article 44 contemplates a suit for possession and not a 
mere suit for declaration. If it is a suit for possession, 
it must obviously be instituted against the parties in 
possession. A.I.R. 1938 Mad. 677 = (1938) M.W.N* 
403=181 Ind. Cas. 697. 

Art. ^ — A suit for possession by a minor on at- 
taining majority against the transferee from the guardian 
where the latter had obtained permission from the 
District Judge to effect the transfer on the ground of 
fraud, or misrepresentation is governed by Art. 44 and 
not by Art. 144. {1931) A.L.J. 997=A.I.R. 1932 All. 
108=53 73U— 136 Ind. Cas, 71. 


Arts* 44 and ^i^Void and valid deeds — Dis- 
tinction between* 

If a sale is held to be void owing to fraudulent regis- 
tration, there will be no need to set it aside and a suit 
to recover possession of the properties by the sale-deed 
will not be barred, though brought by the ward about 
eleven years after the date of the sale. If, on the other 
hand, if it is not void, then such a suit has to be regarded 
as one for setting aside the sale-deed, in that possession 
cannot be obtained unless the document is set aside and 
such a suit should be brought within three years from 
the date of the sale. 32 M.L.W. 680 = 1930 M.W.N. 
io67=A.I.R. 193* Mad. 45=60 M*L.J. 701 = 129 
Ind. Cas. a 45®54 M* 352. 


Art* 44 — ^Void sale* 

Where a sale is void Art. 44 is inapplicable and a suit 
can be brought by a minor to recover possession within 
a period of 12 years. 107 Ind. Cas. 897=A.I.R. 1928 
Nag. 262. 

Art* 44— If a i* effected by a person who is not 

a minor’s guardian either according to his personal law 
or by appointment by the Court, such a sale is a nullity 
and docs not affect the minor’s property. If, on the 
other hand, the sale it made by a natural guardian 
who goes beyond the scope of bis authority, the transact 
tion cannot be regarded as a nullity and will bind the 
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minor he succroils in itnpearliing it widiin 

the period prestribed by law. 4.2 Bom. G2G and 44 
Bom. 742, l oll. 32 vVll. 392, Dissented. 

A suit by a quondam minor to set asitle an alienation of 
his property by his guardian is governed by Art. 44. 
and if he rannot cstablisii his right to possession without 
first setting aside the ali<'nation, the suit for possession 
is also governed by that article, and not by Art. 148. 
44 Bom. 742 and 25 Bom. 337 (B.C.), boll. 89 Ind. Cas. 
b02 = b i.ah. 447 = 7 L.L.J. 5;)6=26 P.L.R. 531=- 
A.I.K. 1925 Lah. G19. 

’ Art. 44 - Suit for possession — Void sale. 

Where the guardian sold properties by a sale deed 
which was void owing to the fraud upon the Rcgislra- 
lion Act no valid title passed to the vendee and the article 
applicable to the suit lor possession of the properties 
sold is not Art. 44 but Art. 144. 43 Mad. 436®- n 

I..W. 394—38 M.L.J. 327 = 56 Ind. Cas. 519. 

Arts. 44y 91, 144 — Suit for possession — Aliena- 
tion of stranger. 

A suit for possession of immoveable property alienated 
by a person why is neither a guardian under Mahomedan 
Law, nor one appointed by Court is governed by Art. 144 
and not by Art. 44 or Art. 9** 

P.W.R. 1916 = 33 Ind. Cas. 943. 

Arts. 44 and 144 — Suit for possession — Sale 

tered — Unonf orceablo^— Idm itation . 

Art. 14 applies only if the sale is valid and enforceable. 
When the sale is not valid, purchaser is a mere tress- 
passer who can he ejected a* such. 33 Ind. Cas. 436 
(Mad.). 

Arts. 44 and 144— Suit for possession— Limita- 
tion. 

Art. 44 extends the period provided in Art. 144 to 
three years after the cessation of disabilities in the ease 
of suits of a particular class by minors. 10 M.L.T. 418 = 
1911) 2 M.W.N. 450=21 M.L.J. 1041 = 12 Ind. Cas. 

95 - 

Art, 44 — Suit for possession — Void conveyance. 

Art. 44 applies only to eases in which the plaintiff 
seeks to set aside a genuine transaction. If the transaction 
is void ab inilio, it is not necessary to seek the cancella- 
tion of the conveyance. It is only when the transaction 
is genuine but is in excess of authority of the executant, 
that Art. 44 will apply. Art. 44 applies to alienations 
by de facia as well as de jure guardians. 13 C.L.J. 277 = 

9 Ind. Cas. 377. 

XX. Transfer by certificated, natnral or other 
(jejure guardian. 

Art. 44 — deed executed by a certified guardian 

of a minor mortgagee releasing the sub-soil rights in the 
mortgaged land from the operation of the mortgage, in 
favour. of the lessee of the mortgagor for a certain consi- 
deration is, in effect, the transfer of equity of redemp- 
tion. The fact that the consideration mentioned in 
the deed is neither adequate nor reasonable nor for the 
benefit of the minor is no ground for holding that it is 
void. It is voidable, and a suit to set aside such deed 
is governed by Art. 44, Sch. I, Lim. Act. A.I.R. 1938 
Pat. 337—4 B.R. 697=19 P.L.T. 594=17 Pat. 460= 
176 Ind. Cas. 273. 

^Art« 44 — ^Thc period of limitation for bringing n 

suit to set aside a sale-deed executed by a guardian of a 
minor without the permission of the District Judge is 3 
years. 1937 O.W.N. ioi2=A.I.R. 1937 Oudh 521 = 
171 Ind. Cas. 187. 

—Art, 44 — Suit for possession — Suit to Impeach 
sale not l»oaght within 3 years of majority — Title 
of vendee — ^Lim> Act, S. a8. 

A tale by a certificated guardian of a minor not in 
Accordance with the Court's sanction is voidable, but it 


is goiid until it is avoided. If the minor docs not, within 
ihrci: years after attaining majority take action for re- 
pudiating sale his right to set aside the sale and recover 
possi'ssion of the properly is barred. A transferee from 
him lannot successfully sue the purchaser from the certi- 
ficated guardian for recovering possession of the properly 
after declaration of title. 52 Ind. Cas. 269 (Cal.). 

Arts. 44 and X44 — Applicability — Suit by minor 

sons to set aside sale by their elder major brother 
and mother — Self-acquired property of the &ther 
devolving on the sons. 

Where the self-acquired property of the father dcs’olves. 
upon his sons and the eldest of them, a major, alienates 
the property along with his mother and a suit is brought 
by ilic other sons on their attaining majority, it would 
be governed by Art. 44 and not by Art. 144 of the Limita- 
tion Act. 23 Luck. 58=A.I.R. 1946 Oudh 125 = 
1947 .\.W.R. (C.C.) 278 = 1947 O.A. (C.G.) 278 = 
1947 O.W.N. 558. 

Art. 44 — Alienation by natural guardian. 

Under Hindu Law, an alienation by a natural guardian, 
not for necessity, is voidable and a suit to set aside such 
alienation will be governed by Art. 44. 24 Pat. 273 = 

.\.I.R. 1945 Pal. 298=11 Cut. L.'I. 15. 

Art. 44 — 1 ‘he minor, on attaining majority, has a 

right t<) have the sale set aside, cficctcd by his guardian, 
for legal necessity, and he must do so within the period 
fixed by Art. 44 of. the Lim. .Act. 69 C.L.J. 188 = 
A.I.R. 1939 Cal. 4G0-43 C.W.N. 293=185 Ind. Cas. 
6 . 

Art. 44-— A suit to set aside a .sale by a </f jure guardian 

of a minor of properly belonging to the minor is governed 
by Art. 44 and not by Art. 144 and such a suit would be 
barred if it is instituted only after three years afice 
plaintiff attained majority though it is filed within twelve 
years of the date of the sale. 

A transfer by a guardian, however improper it may 
have been, is not a void transaction but only a voidable 
one and when property cannot be recovered without 
avoiding it,a suit to recover such property will be governed 
by Art. 44. (1936) M.W.N. 74 = 70 M.L.J. 35a** 

A.I.R. 1936 Mad. 346=43 L.\V. 611=59 549 ^ 

161 Ind. Cas. 797. 

^Art. 44 — .\ sale by a guardian of his ward’s pro- 
perty is not void, but voidable, provided that the former 
ward can show that it was^ot made for necessity, that 
is, he is allowed to have it set aside, on making such im 
allegation and proving it within the time set out in 
Art. 44, Lim. Act. 34 Bom. L.R. i5i2=A.I.R. 1933 - 
Rom. 42 = 141 Ind. Cas. 806. 

Art. 44 — Alienation by guardian of widow. 

Alienation by guardian of widow— Renewal by widow 
— Suit to set aside alienation — Limitation Act. Sch. 
Art. 44, applied and suit was time-barred. 31 

58 M.L.J. 4I7=A.LR. 1931 Mad. 274=(*93o) M.W.N. 
97 = 131 Ind. Gas. 609. 

Art. 44 — ^Alienation by mother — Sait for poseee- 

sion. , _ 

Where the mother alienates her minor son s proyerty^ 
and the son after attaining majority sues for.posscssion 
of the property sold, the suit is governed by Art. 44 ““ 
not by Art. 144. 19 P.R. 1902 5 A.I.R. 192* Lab. 
357 ; A.I.R. 1925 Lah. 619 and A.I.R. 1929 Lah. **5»- 
Foll. 116 Ind. Cas. 893=11 L.L.J. 108. 

Art, 44 — ^Transfer by natural guardian. 

It is now ivell-settlcd that Art. 44 applies not only to 
setting aside the transfer of property made by a gurt* 
dian appointed by a Court or by will but also to suits 
for setting aside a transfer of property made by a nabirai 
guardian. 118 Ind. Gas. 481=29 
1929 M.W.N. I24=A.I.R. 1929 Mad. 313=56 M.L.W .. 
332. 
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Art. 44 — Alienation without necessity — Made 

by authorised person. 

An alienation by a natural ^ardian of the minor's 
property is a voidable, and not a void transaction ; and 
the fact that it was not for necessity does not alter the 
nature of the transaction. It is an unauthorized transfer 
by an authorized guardian and the limitation to set 
aside such a transfer is prescribed by Art. 44. A.I.R. 
*925 Lah. 6ig (2), Foil. 103 Ind. Cas. 365=9 Lab. 33 = 
29 P.L.R. 305=A.I.R. 1928 Lah. 115. 

Art. 44 — Sale of minor’s property by father. 

Where property which belongs to a minor exclusively 
is sold by his father as guardian and the minor after 
attaining majority sues to recover the property, Art. 44 
applies to the suit. The mere fact that the father joins 
in the execution of the deed in his personal capacity 
and also bis brother does likewise in order to remove the 
apprehensions of the vendee does not take away the case 
from Art. 44. 62 Ind. Cas. 630=13 M.L.W. 416= 
1921 M.W.N. 255=A.I.R. 1921 Mad. 425=40 M.L.J. 
475 - 

Art. 44 — Suit for poasossion — Property trans* 

erred by natural g^uanlian. 

A suit for the recovery of property transferred during the 
minority of plaintiff by his natural guardian must under 
Art. 44 of the Lim. Act be brought within 3 years of 
attaining majority, such a transfer being voidable and 
not void. 24 C.W.N. 1016=32 C.L.J. 48=59 Ind. Cas. 
589. 

-~- A rt. 44 — Natural guardian — Alienation bY 

mother — S^t by minor to set aside — Limitation. 

During the minority of a person his equity of redemption 
was sold by h!s mother acting as his natural guardian* 
without any legal necessity. Held, the minor must sue 
to set aside the sale within three years of his attaining 
majority. Otherwise neither he or his next reversioner 
can impea,cb the transfer. 44 Bom. 742=22 Bom. L.R. 
680=58 Ind. Cas. 257. 

Art. 44 — Natural guju’dian — Mother — Snlt to 

set aside alienation — Limitation. 

A suit by a minor on attaining majority to set aside an 
alienation of his property by his mother as guardian is 
governed by Art. 44. 42 Bom. 626=20 ^m. L.R. 
408=46 Ind. Cas. 22. 

■ --Art. 44 — Natural guardian — Father — Property 
collaterally Inherited miner. 

A suit to set aside alienations by the father as guardian 
of property surrendered by widow in favour of the minor 
revenioner is governed by Art. 44. 34 M.L.J. 229= 
6 L.W. 765-(i9I7) M.W.N. 854=22 M.L.T. 498= 
42 Ind. Gas. 939. 

Art. 44— Natnral guardian — AUenadao by 

mother. 

Per Pratt, J. C.*— The article does not apply to aliena< 
tion by Hindu widow as guardian of her minor son, in 
excen of her authority. Ihe alienation is void and not 
voidable. (Per CreuM, A.j.C., emtra ). — ^The purchaser 
is protected by this suticle in the above circumstances. 
10 S.L.R. 381=35 Ind. Cas. 551. 

— ^Art. 44— 8ah for posseesion — Fraaduleot ealo 
by gnardiaa— ]l%ht to recover nnssassloa ■ ««««- 
tatfoB. 

A fraudulent sale by a guardian is only voidable and 
should be set aside within three years under Art. 44. 
so that if be faib to so set aside, hit right to recover potseo* 
sion is gone. 34 Ind. Cas. 188 (Cal.). 

Art, 44— Natml r™rdl«n Moniaae . by 

mother aa guarsHan Bolt to not naido— 

A mortsage eaecuted by a Hindu mother of the pnn 

pertki of ber minor too, is one by her as guardian thoii«h 


^e do^«t does not purport to be as such and a suit 

44 - 22 M.L.J. 404 ; 
“ ® M.I.A. 393, Foil. 7 M.L.J. 131, Not^. 

2 L.W. 1210=31 Ind. Gas. 811. J * 

possession— AUenation bv 

guardian— Suit to set aside— Limitation. ^ 

Art. 44 of the Urn Act and not Art.. 144 applies to a. 
smi by a ward who h^ attained majority, for ^sscssion 
of properties improperly alienated by his guardian. The 
sale IS not void for mere inadequacy of consideration 

30 M. 393 5 22 M.L.J. 404, Foil. 2 L.W. 36^=28 Ind' 

L«as« 7 ^ 4 * 


Art. 44 — Natural guardian — Alienation by 

mother — Consideration applied for the benefit of 
minor — Suit by minor 3 years after majority. 

A suit by minor to set aside an alienation made by his 
mother acting as guardian brought more than three 
years after his attaining majority is barred under Art. 44 
of the Act. 9 Ind. Cas. 377, Foil. 24 Ind. Cas. 110 
(Cal.). 


Asrt. 44 — Suit for possession — Suit by minor- 

after attaining majority for possession of 
sold by guardian during minority — Sale within 12 
years of suit. 

A suit by Hindu initiors for possession of lands sold by 
heir mother as guardian during their minority, brought 
after 3 years of their attaining majority but within 12 
years of the sale, is barre<l by limitation. 17 O.G. 52 = 
23 Ind. Cas. 406. 

Arts. 44 and 144 — Natural guardian — Aliena*^ 

tion by mother — Suit by son. 

The limitation for a suit for a drrlaration that a sale 
of the plaintiff’s property by his mother as his guardian 
is not binding on him is three years from the date of (he 
plaintiff’.s majority under Art. .pj of the Lim. Act. 23 M. 
271 ; 30 M. 393 ; >4 M. 26 ; 7 M.L.J. 131, Foil. 22 
M.L.J. 404=11 M.L.T. I98 =(i 9I2) M.W.N. 383=15 
Ind. Ca.s. 365. 


12. Transfer by de facto guardian. 


Art. 44 — If an alienation is made either by a manager 

of a Hindu family or a de facto guardian of the minor’s 
interest in the property but without legal necessity, it 
is not voidable but is void in its inception. If thr 
alienation is made by a natural guardian or a guardian 
appointed by the Court, then only it is required to be 
avoided within 3 years after attaining majority. A.I.R. 
1943 Bom. 187 = 45 Bom. L.R. 259 = 208 jfnd. Cas. 150. 

■ - A rt. 44 — In the case of improper or unauthorised 
alienations by de facto guardians, the minors, when they 
come of age, need not get the alienations set aside and 
Art. 44 would not apply to a suit by them for possession. 

Where the eldest of three sisters as guardians of thr 
younger sister alienated certain properties belonging to 
them jointly and it appeared that the eldest sister was 
not even the dt facto guardian of the others and one ol 
the younger sisters instituted a suit for partition after 
expiry of more than three years of her attaining majority 
ignoring the alienations : 

HAi, (i) that the plaintiff was not bound to sue to set 
aside the alienation made by her elder sister as the latter 
was neither a dtjure or natural guardian nor a guardian 
dt facto ; 

(a) that even assuming that she was a de facto guardian, 
the plaintiff was not bound to set aside the alienatujna 
within'tbree years of her attaining majority. (1036) 

M.W.N. IC52-71 M.L.J. 366-44 L.W. 543“A.!.R. 
1936 Mad. 084=165 Ind. Cm. 287. 



44 -— OHiwarion 
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Article 44 applies to alienation by dc jart guardiana 
and not to those by dt facto guardians. In the Utter 
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case, a suit can be brought within twelve years. 33 L.W. 
664 =(i93ij M.W'.X. 417- A. I. R. 1931 Mad. 597 {2) = 
133 Ind. Cas. 773. 

Art. 44 — De facto guardiaji. 

.\rticle 44 does not apply 10 cases of alienations by 
fit facto guardians, joil ln<l. Cas. 529=1927 M.W.N. 
3‘)6=-A.1.R. 192U Mad. 22(1. 

— —Art. 44 — .\eiiher .\rt. 44 nor Art. 91 applies U a 
suit to set asiiie alienations by a dt facto guardian. The 
suit can he lirought within the ordinary period of 12 
years. 99 Ind. Cas. i050 = .-\.I.R. 1927 Nag. 145. 

■ — Art. 44 — A person who is not a de jure guardian but 
purports to assume the guardianship of the estate of a 
minor (Hindu) is not in a better position than a stranger 
and has no authority to make any alienations, and Art. 44 
<!ocs not apply to such a case. 87 Ind. Cas. 1018 = 
A.I.R. 1926 Nag. 124. 

Arts. 44, 91 and 144 — De facto guardian — Step- 
mother. 

An alienation by the step-mother of Hindu minor 
is not governed by Art. 44 as she is not his lawful guardian. 
Art. 9! of the Limitation Act applies ordinarily only to 
an instrument executed by a parly or his predecessor in 
title. 15 N.L.R. 55=®5i Ind. Cos. 943. 

^Art. 44 — De facto guardian — Alienadoa by 

Hindn mother. 

Art. 44 does not apply to the case of a de facto guar- 
dian, such as a mother or step-mother^ wholly uiiautho- 
rised to transfer. 17 Bom. L.R. 1134 =*33 Cas. 
444. 

Arts. 44 and 91 — De facto guardian — Alienation 

— Limitation. 

An alienation by a de facto guardian is void and need 
not be set aside before recovery of possession of the pro- 
perty by the minor. Arts. 44 and 91 do not apply to 
such suits. 10 N.L.R. 133=26 Ind. Cas. 813. 


as de /df to guardian of her infant children to alienate or 
charge their immoveable property. If such an alienation 
is made it isnot necessary for the infants to have itset aside 
within three years after attainment of majority under 
Art. 44, because the alienation must be deemed to have 
been effected, not by a guardian but by a wholly unautho- 
rised person. Tlie infant, whore property has thus been 
alienated, is consequently entitled to institute a suit for 
recovery of possession within 12 years from the date 
of sale, or within three years from the attainment of 
majority, whichever may be the later date. But where 
the alienation was made in lieu of debts binding upon 
the infants, 

Held, that their suit for possession sboidd be decreed 
subject to their paying the debts. 45 Cal. 878 (P.C.), 
Foil. 62 Ind. Cas. 428=33 C.L.J. 256=25 C.W.N. 
258=A.I.R. 1921 CaJ. 572. 

Art. 44 — De facto guardian — Suit by widow of 

lunatic for possession of the property sold by his 
giurdi&Ae 

The cause of action for a suit by the widow of a lunatic 
Mahomedan for possession of her husband's properly 
sold for legal necessity by his mother as his de facto guar- 
dian aecrucs not on die date of sale of the property but 
on the date of the death of her husband. 15 P.R. 1913 ; 
37 M. 514 ; 34 A. 213 (P.C.) ; 83 P.R. 1916, Foil. 59 
P.R. 1917=100 P.VV.R. 1917=41 Ind. Cas. 932. 

Art. 44 — De facto guardian — Alienation by the 

mother of a Mahomedan minor — Suit to set aside — 
Limitation. 

Art. 44 docs not apply to a suit to set aside an aliena- 
tion of a Maliomcdan minor’s property by his mother, 
she not being his guardian under Mahomedan Law. i 
Pat. L.J. 188=34 I*'*!- Cas. 85. 

Arts. 44 and 144 — De facto guardian — Aliena- 
tion — Suit by minor for possession — Mahomedan 
aw. 


Scb. L Art. 44 — De facto guardian — ^Alienation 

by. 

Art. 44 does not apply to alienation by unauthorised 
guardians. 38 Mad. 1 125=27 M.L.J. 285=26 Ind. Cas. 
179 ' 

Arte. 44 and 144 — De facto guardian — Suit by 

ward for recovery of possession of properties. 

It isArt. i44ofthe LimitationActandnot Art. 44 that 
applies to suits by wards to set aside alienations by 
their de facto guardians. 180 P.L.R. 1912 = 234 P-W.R. 
1912=16 Ind. Cas. 847. 

^Art. 44 — Article 44 applies to alienations of un* 

ofRcial guardians.- 7® Ind. C^. 636=A.I.R. 19^4 

^^Art. 44— Sale by the de facto guardian for the benefit 
of the minor is valid. 67 Ind. Cas. 43i=A.I.R. 1922 
Lab. 42X* 

^Art. 44— An alienation by the de facto and de jure 

guardian of the minor is voidable and no! void and Art. 44 
applies to a suit by the minor to set aside the alienation . 
66 Ind. Cas. 303-17 N.L.R. i83=A.I.R. 1922 Nag. 

201. 

A rt, 44 — ^De fficto guardian of 1 ndian Christian 
—Alienation by— Suit for possession. 

An alienation by the de facto guardian of an Indian 
Christian minor is void and the minor may bring a suit 
for possession of the alienated property within 12 years 
of the date of alienation. Article 44 has no applica- 
tion to such a suit. 33 L.W. 6i5=(i93») M.W.N. 
4I5=A.I.R. 1931 Mad. 529=60 M.L.J. 695=132 Ind. 
Cas. 120. 

Art. 44 — Law — ^Alienation by 

mother Ardde not iqiplicable. 

Under the Mahomedan Law a mother has no powe 


A suit by a Mahomedan for possession of land sold 
during his minority by his de facto guardian is governed 
by Art. 144 and not Arts. 44 and 91. 15 P.R. 1913— 
202 P.L.R. 1913= ig Ind. Cas. 233. 


-Arte. 44 and 144 — De facto guardian — Maho- 
medan minor’s property — Suit for recovery of— 
Limitation — Pro^rty subject to mortgage. 

Where property belonging to a Mahomedan minor 
and subject to a valid mortgage, is alienated by his cldCT 
brother acting as bis de facto guardian the alienation is 
void and docs not require to be set aside under Art. 44< 
The minor on attaining majority can sue for possession 
within the period prescribed by Art. 144. 34 A. 213= 
16 C.W.N. 338 = 11 M.L.T. I45=(i9i2) M.W.N. 183= 
9 A. L.J. 215=15 C.L.J. 270=14 Bom. L.R. 192= 
15 O.C. 49=23 M.L.J. 6=39 I.A. 49=13 Ind. Css. 
976 (P.C.). 

—Arts. 44 and 91 — De facto guardian — ^Transfer 
by. 


A Mahomedan uncle is not a guardian of his minor 
nephew within the meaning of Art. ^ and a sale by sud» 
a person as de facto guardian is void and need not be 
set aside either under Arts. 44 or gi of the Luaitation Act. 
28 P.R. 1909=1 Ind. Cas. 545. 

13. Transfer by guardian as his property. 


AxU 44 — De facto guardian — Transfer as hi* 

osvn property. 

Article 44 of Lim. Act applies only to a transfer by * 
guardian, and not to a transfer by one who, though a 
^ facto guardian purports to transfer his ward’s pro* 
perty'in Us own capacity and as his ovm property. A.1.R • 
1939 Bom. 427=41 Bom. L.R. 867=186 Ind. Gas. 

rags* 
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Art, 44 — Transfer by guardian in his own capa> 

city. 

Where it appears from a sale-deed that the minor’s 
guardian executed it in her own right and not a -.guardian 
of the minor, the case cannot come under Art. 44. 
1937 O.W.N. iot2=*.A.I.R. 1937 Oudh 32ia-!7i Ind. 

187. 

Art. 44 — Alienation by guardian as his property* 

Where a minor’s property is sold by his guardian who 
professed to act as such or who can be shown to have 
acted in that capacity, the minor may be bound to have 
the deed set aside within three years after attaining 
minority ; but where the property has been alienated 
by the guardian as if it were his own and the alienee treats 
it as the property of the alleged guardian personally 
and has it sold as such, Art. 14 cannot apply. Such a 
transfer is void ab initio. A.I.R. 1935 A . 417 = 1935 
A.W.R. 555='i57 Ind. Cas. 118 (2). 


14. Transfer of property— Moaning of. 

Art. 44 — ApplicabUity — Agreement of sale by 

guardian. 

Art. 44, Limiution Act, applies only to a transfer of 
property by a guardian ofa minor. Where there is only 
an agreement of sale by the guardian accompanied 
with delivery of possession to the purchaser, the mere 
fact the the agreement along with the fact of possession 
can be availed of for resisting dispossession does not 
bring into existence a transfer. I.L.R. (195*^) ^5 

= 1950 N.L.J. 30. 


Art. 44 — Father of Hindu minor widow execut- 
ing deed of surrender— Suit by the widow after 
attaining majority impeaching the deed as not 
binding on her and for recovery of properties left 
by her husband— Limitation— Art. 44 not appli- 
cable— Article not applicable to transfer by do facto 
guardian. 

Art. 44 of the Limitation Act applies to a suit by a 
ward who has attained majority to set aside a transfer 
of property by hw guardian and the period of limitation 
is three years from the date when the ward attains majo- 
rity. A deed of surrender executed by the father acting 
as the guardian of a Hindu minor widow is not a tranwer 
of property. The true view under the Hindu Law is that 
a surrender ii a voluntary act of the widow which brings 
about her civil death. The property devolves upon the 
surrenderee by operation ol the Hindu 1-aw of succession 
and not by an act of transfer by the widow to the surren- 
deree. Apart from the question whether under the 
Hindu Law a valid surrender could be effected on behalf 
of a widow who is a minor by a guardian, natural or 
dr facto, a surrender docs not purport to effect a transfer 
of the property. Art. 44 of the Limitation Act has no 
application to a suit by the widow for setting aside the 
deed. In any event the father cannot be described as a 
guardian of the widow within the meaning of Art. 44. 

The guardian contemplated under Art. 44 is either a 
natural guardian or a testamentary guardian or a certified 
guardian ; no others are contemplated by the article. 

That article has no application to a transfer of property 
of a minor by a di facto guardian. >950 M.W.N. G9=> 
63L.W,82-A.LR. 1950 Mad- 390“(«95 o) i M.L.J. 76. 

—Art. 44— Sarremier-^aie to set aside. 

A suit to Kt aside an alienation of the properties surren- 
der by the releasee’s guardian is governed by An. 44 
of the Limitation. 34 M.L.J. 229—6 L.W. 765=“(>9>7) 
M.W.N. 854*22 M.L.T. 498=42 Ind. Cas. 939. 


-Arts. 44 and 91 — Sarrender— Salt to set 
Usnitatloa. 

Arts. 44 >nd 91 govern a suit to avoid a surrender 
by an occupancy tenant on the ground of fraud and not 


S. 94 of the C.P. Tenancy Act. 5 N.L.R. 97=3 Ind. 

„ p„,i. 

Article ^ must relate to property of which the aUceed 
guardian is the real guardian and over which he has 
jwwcrs of transfer. 1 here is no authority for applying 
Urn article .0 partition deed by adult co-parceners, to 
which the mother of minor co-parceners is a party as the 
partition is not a transfer by the mother as guardian 

M.L.W. 26o=A.LR. 1921 Mad. 553. ' 


—Arts. 10, .2, in, 136, 137, 138, 147, 163, ,66» 
167, 172— Sale meaning of— Pleadings— Plea in 

meaning of invalidity of transfer, how far avails in 
a subsequent suit, where defendant is plaintiff* 

The word ‘‘ sale in Art. 44 means the transfer for a 
price of the interest in the subject-matter, whatever that 
interest may be ; and not merely the transfer of owner- 
ship. SembU : — Probably in Arts. 10 and 136 the transfer 
intended is that of oxNrncrshlp, but in all other provisions 
it includes the transfer for a price without reference to 
whether the interest amounts to ownership. Plaintiff’s 
guardian, while plaintiff was a minor, brought a suit 
upon a mortgage and obtained a decree for possession 
of the mortgaged lands. She subsequently transferred 
the plaintiff’s rights under the decree lo the ist defendant. 

I si defendant brought a suit for possession of portion of the 
lands and the suit was dismissed on the ground that the 
assignment to him by the guardian was invalid. The 
plaintiff brought the present suit for recovery of the 
lands from the ist defendant, but which did not form part 
of the subject-matter of the 1st defendant’s prior suit. 
The suit was brought long after years of the attainment 
of majority by the plaintiff but within twelve years from 
the date of the original decree obtained by the guardian. 

Held : — That the suit was governed by Art. 44 and wa24 
barred ; that the assignment by the guardian to the isi 
defendant of plaintiff’s right under the decree was a 
** sale ” within the meaning of Art. 44. 

Heldy also that tliouyh it might have been competent 
to the plainjiit to have ph aded the invalidity of the sale 
to 1st defendant in the suit by the latter against him. 
yet the finding of invalidity of the sale with reference 
to such a defence cannot relieve the plaintiff from the 
consequences of his failure to have the transfer set aside 
within the time limited by law in regard to property 
of which possession had passed to the defendant under 
the transfer. (1907) 17 M.LJ. 220*30 M. 393«2 
M.L.T. 351. 


Art. 44 — 5cope — Minor being in joint possession 

— Suit to set aside sale and for partition — Maintain* 
ability* 

Cases contemplated by Art. 44 are those in which 
transfer of property ” has been made by a guardian. 
It implies that the property has changed hands and docs 
not apply U) cases where the erstwhile minor is in posses- 
sion of his property in spite of deeds of transfer executed 
by the guardian under which either possession does not 
pass from transferor to transferee, r.g., deed of simple 
mortgage, or possession has not been parted with though 
it ought to have been delivered. A person brought a 
suit beyond three yean of his attaining majority for 
partition of the house and declaration that the sale 
effected by bis certiBed guardian without permission 
of the District Judge was void and ineffectual as against 
him. He claimed to be entitled to half share of the^ 
house which was so transferred and made the oth^ co- 
sharer of the bouse as well as the vendee defendant to 
the suit* It was found that the plaintiff was all allong 
poasenioa with the co-sharer. 

HM, that Art. 44 did not apply to the case, and even 


in 
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if it applied it onJy barred the remedy of the plaintiff 
to get the sale-deed set aside but was not fatal to his 
title which still subsisted and consequently the main 
relief sought, namely, partition as against the co-sharer 
■^vas not affected hv Art. 44, 1930 A.L.J. i4i6=A.I.R. 

T930 All. O58. 

Art. 45 — Award- -No contest or investigatioa — 

Mere confiz’macion of plaintiff’s possession* 

The “award” contemplated by Art. 45 presupposes 
a contest between (he parties and a decision after proper 
investigation into the jxiints at issue. Where there is 
nothing to indicate that there was any contest or a decision 
on any investigation, but the only object of the suit 
iS that the plaintiffs may be confirmed in their possession 
of the lands, if they succeed in it, and the settlement by 
the revenue authorities, in so far as it determined the 
amount of the revenue payable in respect of the disputed 
property, would in no way be affected, the only result 
being that the plaintiffs would in that case, obtain the 
Ixjnefit of the settlement which a third person obtained 
from the Government, Art. 45 docs not apply. 104 
Ind. Gas. 655=55 Cal. 20i=A.I.R. 1927 Cal. 902. 

■ — Art. 45 — Sait on title. 

Where plaintiff’s title was declared against the defen- 
dants and the Revenue authorities who had settled 
the land with the defendants and the plaintiff later on 
sued for possession. 

Held, that Art. 45 docs not apply as the object of the 
suit was not to set aside an award made by the Revenue 
authorities. 65 Ind. Cas. 833=49 37“33 C.L.J. 

497=A.I.R. 1922 Cal. 345. 

Art. 45 — Bengal Reg. IX of 1825 — Allavial 

accretion — Settlement of Khas Mahal land — 
Salt to aside an order refusing settlement. 

A suit to set aside an order of the Commissioner refusing 
to make a settlement of Khas mahal land with the plaintiff 
who claimed settlement of it as an accretion to his jote 
is governed by Art. 45 and not by Art. 14. (1908) 12 
C.W.N. 910. 

^Art. 45 — Award, what is. 

An order of the Collector under Bengal Regulation 
<VII of 1822) directing the entry of defendants’ names as 
tenants with occupancy rights in the settlement record is 
an award. 63 Ind. Cas. 161=33 C.L.J. 3i7=A.LR. 
1921 Cal. 368. 

——Art. 46 — ^Award— Collector’s decision. 

A decision by a Collector of the title between two 
raiyats is not an award within the meaning of Art. 46 
of the Limitation Act. 17 C.W.N. 55=17 Ind. Cas. 881, 

—Art. 45 — Omission of formal prayer. 

The suit is not bad because there is no formal prayer 
to set aside the order of the Collector. 63 Ind. Cas. 161 = 

33 C.L.J. 3I7=A.I.R. 1921 CaJ. 368. 

^Art. 46 — Bengal Survey Act. 

The order under S. 41 of the Bengal Surrey Act has> 
until reversed or modified by competent authority, the 
force of an order of a Civil Court declaring the parties 
to be in possession of the land in accordance with the 
boundary as determined by the Collector. A suit 
instituted 3 years after the date of the order is not barred 
by Art. 46 of the Limitation Act. 66 Ind. Gas. 923= 

34 G.L.J. 465=A.I.R. 1921 Cal. 277. 

Synopsis. 

^Art. 47. 

I. i^splicability and Scope. 

3. “ daiming under such person ” — Meaning of. 

3 * ** To recover the property ” — Meaning of. 

4* Folhire to institute suit — ^Effect of. 
g. Fainlordcr. 


6. Limitation under special law. 

7. Object of Article. 

8. Order without jurisdiction. 

9. Persons bound by order. 

10. Starting point. 

1. Applicability and Scope. 

(a) General. 

(b) Order under $. 146, Cr.P.Code. 

(c) Order under S. 522, Cr.P.Code. 

I. (a) Applicability and Scope— (General^. 

Art. 47 — ^Applicability — Co*sharers — Suit by 

one for partition and equ^ division by metes and 
' bounds-— Order under S. 145, Cr. P. Code, declaring 
joint possession of both— Effect of — Bar under 
Art. 47 — When applies. 

Panigrahi, J. — Art. 47 is restricted in its application 
to those cases where the party is held to be out of posses- 
sion in a proceeding under S. 145, Cr.P. Code, and 
cannot apply to a case where the possession of two co- 
sharers has been confirmed by the Magistrate. There 
is no need for either of them in such a case to bring a suit 
for a declaration as to which of the two was entitled 
to a separate right of possession. And when one of the 
two co-shareiv files a suit for partition and for an equal 
division by metes and bounds, Art. 47 does not apply. 

Das, J. — Where the order under S. 145, Cr.P. Code* 
is not in favour of the defendant, and that order shows 
that the defendant was not in possession of any of the 
items of property in dispute, the bar of limitation under 
Art. 47, Limitation Act, cannot be attracted. I.L.R. 
(1949) Cut. 6ii=A.I.R. 1950 Orissa 64. 

Art. 47 — Applicability. 

A suit for joint possession by a co-owner bound by an 
order passed under S. 145, Cr.P. Code, in favour of his 
co-owner whose exclusive possession is maintained by 
that order comes within Art. 47. A.I.R. 1943 Cal. 67= 
I.L.R. (1942) 2 Cal. 332=46 C.W.N. 817=76 
C.L.J. 342=205 Ind. Cas. 441. 

Aset, 47 — Applicability. 

Where in prMcedings under S. 145, Cr.P. Code, i“ 
respect of certain land there has been no order for posses* 
sion in favour of one of the parties by the Magistrate 
under S. 145, but the proceedings have been consigned to 
records on the application of the parties stating that there 
was no dispute between them, a suit brought by one of the 
parties for declaration of his title to such land is not 
governed by Art. 47. A.I.R. 1942 P.C. 47= 1942 O.W.N. 
508=55 L-W. 597=(i942) 2 M.L.J. 384=44 Bom.L.R. 
868=47 C.W.N. 38 =(i 942) Kar. (P.C.) laa (Sup.). 
= 1942 A.W.R. (P.C.) 37=201 Ind. Cas. 499 (P.C.). 

^Art, 47 — ^Applicability. 

Dispute as to land between landlord and tenant — 
Proceedings under S. 145, Cr.P. Code — Order in favour 
of landlord— Suit by tenant for recovery of possession— 
Suit is governed by Art. 47, Limitation Act. A.I.R* 
1942 Pat. 287=8 B.R. 413=198 Ind. Cas. 347. 

—Art. 47— Applicability. 

Where, in proceedings under S. 145, Cr.P. Code bet* 
ween the plaintiff and the defendant, the Magistrate 
declares the defendant to be in possession the property 
in dispute, a suit by the plaintiff for possession of bis share 
of the property falls under Art. 47. A.I.R. 1941 Fesb. 
65=42 Cr.L.J. 872 = 196 Ind. Cm. 444. 

—Art. 47 — Applicability. 

Article 47 read with S. 145, Cr.P. Code shows that the 
article applies only to those cases in which the Magis- 
trate has declared one of the parties to be entitled to 
possession imtil evicted therefrom in due course of law 
or has restored possession to a party fotmd to have been 
forcibly and wrongfully dispossessed within two months 
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of his initial order. 1936 O.W.N. 7845=A.I.R. 1936 
Oudh 387 = 1936 R.D. 416=12 Luck. 371 = 164 Ind. 
Cas. iiB. 

Art. 47 — Article 47 is applicable only to a case in 

which a Magistrato under S. 145% Cr.F. Code, confirms 
the possession of one party or of the other. 26 Mad. ^\0y 
Foil. Ill Ind. Cas. i52=A.T.R. 1929 Mad. 38. 

Art. 47‘ - Applicability. 

Section 145 (6\ Cr.P. C<jdc provides that if the Magis- 
trate decided that one of the parties was or should be 
treated as being in possession of the land in dispute, he 
shall issue an order declaring such party lo be entitled 
to possession thereof until evicted therefrom in due course 
of law. rhus*, if ihc successful pariy is evicted by means 
of a suit by a person Either than the parties to the prnr*ed- 
ing within the peri<»d of thn e years, the ord< r ot the 
Magistrate being rendered incffrctual, the shurUT period 
of limitation ceases to run against the unsuccessful parly, 
and there can be no room left for the application ol Ar*. 
47, and S. 28 will not beromc operative until the expirx 
of the limitation period laid down in the ordinary* law. 
A.I.R. 1935 Pal. 164=16 P.L/r. 189—14 Pat. 424 — 

I b.R. 550=155 Ind. Cas. 1094. 

Art. 47 — Applicability. 

If the possession of the tenants ceased on account of the 
land being submerged and on re-appcarancc ol the land, 
there was no actual possession by the raiyats and no dis- 
possession by the landlord a suit lor declaration is governed 
by Art. 47. 14 P.L.T. it3=A.I.R. 1933 224 — 

1 2 Pat. 261 = 149 Ind. Cas. 561. 

Art. 47 — Order passed %uider Mainlatdar’s 

Courts Act respecting property. 

A duit to deny a right of way which has been afiinned 
by an order of a mamhtadar under the Malmatadar s 
Courts Act is governed by Art. 47. A.I.R. 193 * Ibim. 
256 = 33 Bcnn.L.R. 517=135 Csit. 427. 

Ar*. 47 — Applicability — Nature of suit. 

If the whole of the language of Art. 47 taken into 
consideration, it is clear that the nature and scope ol ihc 
suit intended to l)C comprised in the article must be one 
whose main object is in set aside the clTcct ot e 
summary order of a Magistrate with regard to pojjwsion 
in the interest of public peace. 11 J Ind. Cas. 152 
A.I.R. 1929 Mad. 38. 

^Art, 47 — Right accruing after order. 

Article 47 has no application to a case where at ihc 
time when the Magistrate’s order was passed under S. 145. 
there was no existing right in the plaintiff *0 
possession of the suit properties. 19 Cal. 640, •'Oh* 
102 Ind. Cas. 36o*=38 M.L.T. 226=25 M.L.W. 568= 
A.I.R. 1927 Mad. 586=52 M.L.J. 482. 

Art. 47— Poseeselon not given by Magistrate. 

Article 47 applies to cases where a person is not given 
possession by the Magistrate under S. 145, Cr.P. Code. 
99 Ind. Cas. 532 = 1927 M.W.N. 35=38 M.L.T. 217 = 
A.I.R. 1927 Mad. 304. 

Art. 47 — Article 47 has no relation to any portion of 

the order of the Criminal Court which has no reference 
to the question of possession. 97 lod.Cas. 73=90 C.W.N. 
873=A.I.R. 1926 Cal. 1022. 

Art. 47— Or.P. Code, S. 145— Right of way— 

Three yeara limitation. 

A suit for a declaration of right of way over Uic land 
of the defendant need not be instituted within three years 
of an order under S. 145 of Cr.P. Code made in favour 
of the defendant as the proceedings under the latter 
section refer to the possession td* Irmd and involve no 
question ofright of way. 57 Ind. Cas. 852 (Cal.). 


Art. 47 Cr.P. Code, S. 145 — No order respecting 
possession. 

Art. 47 of the Limitation Act is inapplicable where 
there was no order respecting the possession of immove- 
able property made under Cr.P. Code although the 
complaint of the plaintiffs was dismissed as they failed to 
prove their possession. 16 Ind. Cas. 735 (Cal.). 

Sch. I, Art. 47— Cr.P. Code, S. 145— Suit by 

party bound by order under— Limitation. 

A suit by a person against whom an adverse order has 
been made under S. 145. Cr.P. Code for possession of 
properties m respect of which the order was made must 
he brought within 3 years of the order under Art 47 of 
the Limitation Act. 137 P.W.R, 1912 = 84. P.R 1010 = 
14 Ind. Cas. 566. 

Art. 47 — Sut for declaration of plaintiff’s right 

to dams and irrig;atc* 

A suit for declaration of plainiiflT's right to put up 
clams and to irrigate lands by means of such dams is not 
governed by Art* 47. (1908) 35 C. 851. 

Art. 47 — Mamlatdar’s Courts Act, (Bom. Act 

in of 1876), Ss. 18, 21 — Possessory suit — Dismissal 
of suit — Limitation. 

A plaintiff suing in the ordinary courts on his title 
for the possession of land is not bound by reason of any- 
thing in Art. 47 of the Limitation Act, or S. 21 of the 
Mamlatdar's Courts Act, to bring his suit within three 
yvars from the previous rejection of his plaint by a Marrf 
latdar in a suit for possession oi that land 

Per Jfnkiniy C.J. — A suit on title being outside the 
Jurisdiction of a Mamlatdary the mere rejection of a plaint 
by him in such a suit cannot be treated as an order 
binding the plaintiff in reference to that which is the 
cause of notion in a suit on title. 

Per Chandavarkar, J . — The orders referred to in Art. 46 
of the Limitation Act, read with S. 21 of the Mamlatdar’s 
Courts Act, arc orders by which a Mamlatdar gives 
immediate possession to a party or restores the use to 
him or issues an injunction in his favour. Tlic three 
years* limitation pr<*scribcd by S. 21 of the Mamlatdar*s 
CouitsAci and Art. *17 of the Limitation Act, is prescribed 
for suits of the kind referred to in S. 18 of the former 
Art, as suits relating to orders respecting possession. 
For the purpose of the three years limitation upplicabh- 
to a regular suit in a civil court a party is bound by only 
that order of the Mamlaidor which restores the adverse 
party to possession or confirms the latter in possession 
by means of an injunction. 

BaHyyJ . — Neither S. 21 of the Mamlatdar’s Courts 
Act, nor Art. 47 of the Limitation Act, attaches any 
effect to a bare decision by a Mamlatdar, There is no 
provision coTTCsponding to S. 13 of the Code of Civil 
Procedure (O.C.) which would make tJic decision of the 
Mamlatdar operative as res judicata. The Mamlatdar’s 
Courts Act, gives >he Mamlatdar no power to decide 
upon the rights of the parties, and the order rejecting a 
suit or dis^lowing a claim involves no decision as to 
right of the nlaintifis to possession. Art. 47 of the 
Limitation Act and S. 21 of the Bombay Mamlatdar*s 
Courts Act, relate only to orders which are binding, 
i.r., which are enforceable. (1904} 6 Bom. L.K. 612 = 28 
B. 601 (F.B.). 

- * Art. 47, C.P. Code (1882}, S. 13— Salt brought 
in one ceimcity — Sabeeqaaat anit in another capa- 
city — Ree jodlmta. 

The plaintiff first sued the defendant, the lessee, for 
possession of a house belonging to the Mutt as the heir 
of the former manager of the Mutt the person who leased 
the house to defendant. The suit was dismissed for 
plaintiff’s failure to establish his heirship to the former 
manager. 
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Applicability and scope. 


Held-, (i) that a second suit by the plaintiff for 
possession on behalf of the .Mutt as inanascr is not barred 
under Art. 47 or res judieala : (2) that the order in a suit 
ociore the matnlatdar docs not give ri.se to the bar of 

i"”!: =0“ (' 90 -JI 5 Bom.L.R. 


032 = 28 B. 


2ir, 


See oho 28 B. Got. 


Art. 47— Mamalatdar’s Courts Act, (Bombay 
Act 3 of 18761 — Dismissal — Non^appear? nee of 
both the parties. 

Wh ?rc a mamlatdar dismisses a posscssorv suit owing 
to non-appearance of both the parties to tlic suit, a 
regular suit to set aside that order must be brought within 
three years of its date under Art. 47. (1900) 2 Bom.L.R. 

Art. 47 — Applicability — Person not party to 
proceedings under S. 145, Cr.P. Code. 

A person who is not a party to ihe proceedings under 
S. 145, Cr.l*. Code is not bound by an order passed 
under that section and Art. 47 cannot apply to- him. 
A.I.R. 1941 Pesh. 65=42 Cr.L.J. 872 = 196 Ind. Cas. 444. 

Art. 47 — Applicability — Third persons — Bar t® 

a person not a party in a criminal proceeding 
whether. 

Article 47 does not bar a person who was no party 
to the criminal proceedings in which the order was 
passed. 23 M.L.J. 348=17 Ind. Cas. 589. 


I. (b) Applicability and Scope — Order under 

S. 146, Cr.P. Code. 

Art. 47 — Appointment of Receiver — Effect of 

necessity to bring a salt for possession. 

Where a Magistrate appoints a receiver in posses.sion 
of immovable property, what happens in the eye of the 
law is that the property is placed in custodia legis, i.e., 
in the custody of the Court for the bcncBt of the person 
who may eventually and finally succeed in establishing 
his title to the property. It is not necessary for the person 
affected by the order to institute a suit for the recovery 
of possession of the property. He may irLstitutc a suit 
merely to have his right to the property declared. If so, 
Art. 47, would not apply and a fortiori the consequences 
of the operation of S. 28, Limitation Act cannot follow. 
1® L.W. 637, Not foil. Ill Ind. Cas. i52=A.I.R. 1929 
Mad. 38. 

Art. 47 — Cr.P. Code, S. 146 — Appointment of 

Recciver^Subsequent delivery of the property 
and its income by the Receiver to one of the parties 
— Rights of other party. 

In a possession dispute between the 1st defendant and 
defeodantj 2 and 3, the Magistrate acting under S. 146, 
Cr.P. Code, appointed a Receiver on 30th January, 1909. 
Id March, 1913 possession of the property was delivered 
to 1st defendant by the Receiver together with the 
income thereof during the period of Receiver’s possession. 
In April, 1913 the plaintiff who was the holder ofa money 
dccree against defendants 2 and 3, attached the income 
of the property handed over by the Receiver to the ist 
defendant. The ist defendant put in a claim petition 
which was allowed. In a suit by the dccrec'holdcr for 
the declaration of his right to attach the income. 

Held, that the suit was barred by limitation as defcii* 
dants 2 and 3 had no subsisting right in the income on the 
date of the attachment, their interest if any in the suit 
property, having become extinguished by the operation 
of Art. 47 and S. 280 f the Limitation Act. 38 Mad. 432, 
Foil. 10 L.W. 637=27 M.L.T. 53=56 Ind. Cas. 675. 

— Arts. 47, 120, 142, 144 — Suit for doclaration of 
right to property attach^ under Cr.P. Code, S. 146. 

A suit for declaration of right to property dealt with by 
a Magistrate tmder S. 145 (6) whereby he confirms the 
possession of cither party is governed by Art. 47 : and a 
suit for declaration of right to property attached under 


S. 146, Cr.P. Code by Art. 120. A suit for lands held 
under atiachmcnt under S. 143, Cr.P. Code is not a suit 
for possession but a suit for declaration of title only and, 
consequently. Arts. 142 and 144 will not apply. The 
eause of action for a suit for a declaration of right is the 
alleged wrongful denial by eiliicr party of the other’s right 
and the procuring of the attaclimeiu hv the Magis- 
trate. (1902) 26 M. 410. See also 28 C. 86. 

Art. 47-— Cr.P. Code, S. 146. 

Q,,acre . — Whether Art. 47, applies to an order under 
S. i.fG. Cr.P. Code. (1900) 5 C.W.N. 160=28 C. 86. 
See aho 26 M. 410. 

X. (c) Applicability and Scope — Order under 

S. 522, Cr.P. Code. 

Art. 47 — Order under, S. 522, Cr.P. Code. 

The opi ration of Art. 47 is not confined to orders 
under Chapicr 12 of the Cr.P. Code. An order restor- 
ing possession under S. 522 is an order respecting the 
possession of property within the meaning of Arc. 47. 
86 Ind. Cas. 744=.^. I.R. 1955 Mad. 799=48 M.L. j. 
372. 

a. “ Claiming under such person ” — Meaning of. 
Arf. 47 — Scope. 

The words " claiming under such person ” mentioned 
in An. 47, refer to those persons who claim from the 
person, bound by the order under a title created subse- 
quent to the order and not those who claim under a title 
created prior to the order under S. 145, Cr.P. Code. 
A.I.R. 193G Pat. 629=15 Pat. 481=17 P.L.T. 726 = 
3 B.R. 148=166 Inti. Cas. 29. 

3 * “ To recover the property ’’- Meaning of. 

Art. 47 "~*’ To recover the property,” moaning of* 

The words to recover the properly ” only mean that 
the suit contemplated is a suit for the enforcement of such 
right as the person bringing the suit had in the property 
comprised in the order passed against liim, (1937) 
A.L.J. 225 = A.I.R. 1937 All. 300=1937 ,\.W.R. 235 = 
169 Ind. Cas. 125. 

Art. 47 — To recover property — Suit for parti” 

tion. 

1 he provisions of Art. 47 arc applicable to a suit for 
possession of an undivided share of the property in 
respect ol the whole of which there was a final order 
under S. 145, Cr.P. Code. It is not contemplated 
by the provision ^ntained in Art. 47 that the title of the 
co-sharer of any joint property must be held to be extin- 
guished, and that there could not be any claim for joint 
pouc^ion or for partition in view of an order passed by a 
Criminal Court not having been challenged by a suit 
by the co-sharcr. The co-snarer’s rig t to get exclusive 
possession is barred on the expiry of the period prescribed 
by Art. 47 of the first schedule of the Limitation Acti 
but his title cannot be held to have been extinguished 
so as to disentitle him to get a decree for partition of 
joint property. 39 C.W.N. 853=163 Ind. Cas. 370. 

Art. 47 — Undivided property. 

undivided share of the property with regard to 
which there is an order under S. 145, Cr.P. Code, cannot 
for the purposes of Art. 47, be regarded as a different 
property. 51 C.L.J. 461 = 128 Ind. Cas. io6=A.I.R. 
1930 Cal. fii2. 

4. Failure to institute suit — Effect of. 

^ Art. 47 and S. 28 — Failure of Hindu widow to 
institute suit within throe years of Magistrate’s 
order — O^or does not bind reversioner — Rover* 
sioner’s right to recover property is not affected* 

Failure of a Hindu widow to institute a civil suit withid 
t^ee years of the Magistrate’s order under S. 145, Cr.P* 
Code, as prescribed by Art. 47, Limitation Act, can only 
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operate to bar her right to file a suit subsequently. The 
reversioner, not being a party to the litigation, is not 
bound by it. Nor can he otherwise maintain the suit as 
his reversionary right is no better than a mere spes succes- 
simis till the widow’s death. Section 28, Limitation 
Act, can therefore extinguish only the widow’s rights to 
the property after expiry of three years but not those of 
the revci-sioner. A.I.R. 1946 Oudh 213=1946 Oudh 
VV.N. 195=224 Ind. Cas. 537. 

Art. 47 Partition suit — Where title has been 
extinguished by an order nnder S. 145, Cr. P. 
Code, and Art. 47, Limitation Act. 

A suit for partition which seeks for partition of pro- 
perty or to have a share in it, the title to which has already 
been extinguished by reason of no suit having been 
instituted to recover possession within three years of the 
order under S. 145, Cr.P. Code and by virtue of Art. 
145 of the Schedule and of S. 28 of the Act, is another 
narne for a suit for recovery of possession and a mere 
dwicc to evade the provisions of the statute. 51 C.L.J. 
46 i=A.I.R. 1930 Cal. 612 = 128 Ind. Cas. :o6. 

Art. 47 — Redemption salt. 

Failure to file suit under O. 21, R. 103, Cr.P. Code 
or within three years of Criminal Court’s order refusing 
right to present possession does not bar the* suit for 
redemption. 105 Ind. Cas. 427 = 23 N.L.R. i64 = A.I.R. 
1928 Nag. 97. 

'~~^t. 47 Cr.P. Code, S. 145 (6) — Acquisition 
of title on unsuccessful p«rty*8 faUnre to establish 
titfe within 3 years— Limitation Act, S. a8— Pre- 
vious attornment by tenant to defeated party — 
Suit for rent. 

Where an order is passed by a Magistrate under S. 145* 
Cr.P. Code, putting one of the parties in possession and 
the unsuccessful party fai's to sue to get rid of the order 
within three years under Art. 47 of the Limitation Act, 
the former acquires title to the property under S. 28 
of the Act. If the partv thus put in possession sues for 
rent the unsuccessful party in the possession proceedings 
should not be impleaded as a party defendant if the 
tenant, had, prior to the institution of the proceedings 
under S. 145, Cr.P. Code, attorned in the latter. 15 
Ind. Cas. 24 (Mad.), 

5. Final order. 


4. Failure to institute suit. 
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revisi^*‘the H^ih ^a.un‘ that in 

any of the powers of an Appellate 

an order passed by an Aoncllaf!. n . therefore, 

as the final order, tISreTno regarded 

by the High Court in excrcise^Ak o^ ^ 

under S. 439 could not be en„ali,, “ power of revision 

order. Whether .h^ H?^hXurUS^‘‘, “ 
m revision or not its order ic ^ interferes 

order. 22 P.L.T. '202 =7 B JL 6^=1 5 
372 = 20 Pat. 7^5 = 193 Ind. Cas. 

would he the hi'al order within 

<>f the Limitation Act. 22 P.L.T. 202 = 7 B R 

A.I.R. 1941 Pat. 372 = 20 Pat. 735 = 193 Ind.'cka. 501. 

Art. 47 — Final order. 

\Vhere the Sessions Judge, in exercise of his power 
under S. 435, makes a reference to the High Court under 
b. 438, with the recommendation that the order of the 
Magistrate be set aside, the matter remains sub judiu so 
long as It IS not finally determined by the High Court 
I he order of the High Court passed under S. 430 will be 
the final order in the case. 22 P.L.T. 202 = 7 B R 6oq = 
A.I.R. J941 Pat. 372=20 Pat. 735=193 Ind. Cas. 501. 

Art. 47 Cr.P. Code, S. 145 — Suit to set aside 
and for possession— Starting point— Revision bv 
High Court. ' 

The period of limitation under Art. 47 runs from the 
date of the order of the Magistrate under S. 145, Cr.P. 
Code, and not from the date on which the High Court 
refuses to exercise its powers of superintendence in 
revision against the order. 12 C.W.N. 840. Foil, a 
Pat.L.W. 136=43 Ind. Cas. 955. ^ 

Art. 47— Order under S. 145, Cr. P. Code — Date 

of the final order in the case — Rule issued by 
High Court against Magistrate’s order. 

In the case of an order under S. 145, Cr.P. Code 
the final order “ is the order of the Magistrate and no 
the order passed in revision by the High Court under 
S. 15 of the Charter Act.” {1908) J2 C.W.N. 840. 

6. Limitation under special law. 

Ar t. 47— Limitation under [special law — C. P. 

Tenancy Act— Sch. 2, Art. i. 


Art. 47 — The ” final order ” in column 3 of Art. 47, 

must be understood to refer to the order contemplated 
by column i of the same article. 22 P.L.T. 202 = 7 
B.R. 6 o 9=A.I.R. 1941 Pat. 372=20 Pat. 735=193 
Ind. Cas. 501. 

Art, 47- -The order of the High Court dismissing 

an appeal for want of jurisdiction cannot be the final 
order. 22 P.L.T. 202 = 7 B.R. 6og=A.I.R. 1943 Pat. 
372 = 20 Pat. 735 = 193 Ind. Cas. 501. 

~Art. 47 — Final order — Order under S. 145 (6), 
Gr.P. Code— Revision to High Court — Order dis- 
missing in limine — Order of Magistrate la the ’* fiwai 
order **. 


Where an order of a Magistrate passed under S. 14 
(6), Cr.P. Code, is not rnodified by the High Cour 
in revision, it is the final order within the meaning 0 
Art. 47 of the Limiution Act. If the application fo 
revision IS accepted, and the Magistrate’s order is se 
aside, then his order it no longer the final order • bu 
until It is set aside or modified, it is. Hence when i 

of.* I^Utrate pasted undci 
lui^S. (6) of S. 145 u disrmsMd by the High Court is 
lmin$ It u the order of the Ma^trate and not that of thi 
High Court that it the final order within the meanim 
of Art. 47 of the Limiatioo Act. I.LJl. (1947) Mad! 
179=227 Ind. Cas. 456=57 L.W. 289=1946 MWJ^ 
359-A.f.R. 1946 Mai444-(i946) ^ 


Where the specific article applicable is the one con- 
tained in the Tenancy Act, while the more general article 
is the one contained in the Limitation Act, the former 
applies. 105 Ind. Cas. 431=10 N.L.J. 246=A.I.R. 
1927 Nag. 402. 

7. Object of Article. 

Art. 47 — Ot^ect. 

*^0 policy of the article in curtailing the period of 
limitation for a suit for possession from the usual period 
of twelve years to the shorter period of three years dearly 
seems to be that wh«n a judicial order under Cr. P. Code, 
has been passed by a Magistrate respecting the possossion 
of immovable property, then a person bound by the 
order must bring his suit to recover the property com- 
prised in such order within the shorter period. 1036 
O.W.N. 784=A.I.R. 1936 Oudh 387=1936 R.D. 416 = 
12 Luck. 371 = 164 Ind. Cas. 118. 

8. Or<lor without jurisdiction. 

“Art, 47 ““®**!®*^ without jnrisfilctioii. 

Where an order is made under S. 145, Cr.P. Code, 
awarding possession of immovable property but the 
order is made without jurisdiction a suit to recover 
possession is, as regards limiution, governed by Art 142 

and not by Art. 47 of the Limiution Act. 60 Ind c 3 i^ 

860 (Cal.). 
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LIMITATION ACT 1908 Art. 47 — 8. Order without jurisdictiotu 1300 


Art* 47 — Cr.P* Code, S. 145 -Withdrawal by 

one party — Evidence of other party not taken — 
Suit for possession. 

Per Richardsrm, J. ord (.'iKjttf/jre. y.- An nrdrr nn with* 
tirawal hv a paity to prorf-rdini^s nnd^T S. 145 irt favouf 
of the oihrr without r«‘cor(linit cy\<\vncc is an order 
deriding the question of pojLsrssion so as to hr c«\ored 
by Art. 47. I'lic oinis>i<in of the Nlagistraio l<> take 
CN'idcnre un behalf of the srrond party who was in posses- 
sion at thr date of tiu' preliminary* order under S. 145, 
did not make lus final order under that section ulOn tires. 
The deferi was rurablr under S. 537, Cr.P. Code. 

Qjmere . — Whether a final order under S. 143 of ih^ 
Cr.P. ('ode tan be made by r o risen i of the panics. 2- 
f^W.N. 342- iH Cr.I*.J. 1024- 42 Ind. Cat. 768. 

Art. 47 Sch. I, — Cr.P, Code, S, 145 — Order of 

Magistmte declaring party entitled to possession — 
Suit for recovery of possession — Limitation. 

Where a Magistrate in proceeding mulct S. 143 
Cr.P. Code declared the defendants to he entitled to 
|>osscssion in 1903 but they instiuite<] a suit for recovery* 
•of possession in 1009, it was held that the suit was barred 
hy Art. 47. lliat article applies t4» suits l>ascd on title to 
ownership. A Magistrate's order utulcr S. 145, Cr.P. 
Code is not ultra vires because he acted lUcgaUv or with 
material irre^larity. 38 Mad. 432 -=14 M.L. P. 392 » 
(1913) M.W.N. 871^21 Ind. Cas. 5G4. 

9 • Persons bound by order. 

Art. 47 — Person bound by an order respecting 

possession — Order under S. 145, Cr.P. Code against 
husband who sets up his own rights in such 
proceedings — Wife if bound by such an order. 

Where in proceedings under S. 143. Cr.P. Codc> 
a husband sets up his oum rights and an imler is passed 
in such proceedings, it cannot affect his wife whose 
rights in the land in question were not placed before the 
Criminal Court. In such a case the wife is not a party 
to the proceedings and is not a “ person Ixiund liy an 
•order rt'speciing possession" within the meaning of Art. 
47 of the Limitation Act and the Article will not apply 
to suit by her for possession. 1950 A.W.R. 635«A.I.R. 
*950 All. 693. 

Art* 47 — Order against trustee binds the 

trust — Trustee. 

As an order made again.si .1 trustee under S. 145. 
Cr.P. < 2 ode binds the Trust, a suit by a subsequent trustee 
to set aside that order will also be governed by Art. 47. 
A.I.R. 1936 Mad. i 8B = 43 L.W. 496*70 M.L.J 
441 = (1936) M.W.N. 457= ibi Ind. Cas. 234. 

Art, 47 — Order after adjudication by Civil 

Court, 

VMicn a person is a party to a litigation in a Civil 
Court and an order is made by the Magistrate with regard 
to the possession of immovable property as the result of the 
adjudication in the Civil Court, such a person cannot be 
properly described as a person bound by the order of the 
Magistrate ; nor is such an order of the Magistrate one 
promulgated under the Cr.P. Code as reauired oy Art. 
-47. Ill Ind. Cas. i52*A.I.R. 1929 Mad. 38. 

—Art, 47 — ^Joint Hindu family— Order under S * 
145, Cr,P, Code, against father-^ons bound. 

In proceedings taken underlS, 145, an adv^erse erde** 
.passed against a Hindu father in possession of the property 
bought on behalf of the joint Hindu family is binding 
on his xmdivided sons though Uicy were not parties to the 
proceedings. A suit, thcr&orc, by such undivided sons 
for possession of the properties — subject-matter of the 
proceedings — brought more than three )*ears on such order 
II barred under Art. 47. 122 Ind. Cas, 171*52 Mad. 
787*2 M.Cr,C, 183*1929 M.W.N. 518*30 ML.W. 
• 20 i*A,I,R. 1930 Mad. 48*57 M.L.J. 228. 


Art, 47 — Section 145, Cr.P, Code^ order against 

Manager — Effect on the sons. 

An order under S. 145 was passed against A the manager 
of the family of the plaintiffs, in favour of the defendants. 
A diet], and the plaintiffs dispossessed the defendants 
forcibly. 'ITicy were convicted and the d<*fendants were 
put bark in possession by the Criminal Court. The 
plaintiffs ilmreupon sued for a declaration that the>* were 
he owners in possession, 

ffelJ, that whether the order under S. 145 was passed 
against .*1 in his personal capacity or as manager of the 
family, the plaintiffs are bound thereby and the suit is 
governed by Art. 47 of the Limitation Act, 

//rW, further that the plainiifTs cannot claim t# enlarge 
the lime by framing the suit as one for dcclaratione 
71 Ind. Cas. 402*21 A.L.J. 102*45 All. 306=4 L.R..\. 
(Civ.) ii 3=A.I.R. 1923 All. 151, 

Art, 47 — Order under S, 145, Cr.P. Code, mfainat 

! i ne member. 

An order under S. 145, Cr.P. Code, against one member 
of a joi: t family is not binding on other members c%*m 
when that member has made an application under that 
section as the head and manager of the joint family and a 
suit by another member, succeeding by surv'ivorship to the 
member against whom the order was passed after 3 >'ears 
of the order is not barred. 66 Ind. Cas. 678*8 O.L.J. 
4I0^A.I.R. tg2i Oudh 191. 

Art. 47 — Purchase under mortgage decree — 

Subsequent suit under the Mamlatdar’s Courts 
Act. 

A purchaser of property in Court sale under a decree 
obtained on a mortgage anterior to the dismissal of the 
mortgagor's suit against the defendants in respect of the 
property, is not bound by the dismissal, he dcrinng bis 
title not only from the mortgagor but also from the 
mortgagee ; consequently, .\rt. 47 will not apply. (i 9 <H) 
6 Bom.L.R. 306, 

ID, Starting point* 

Su cls0 NOTE 5. 


Art* 47 — Starting point of Umitatiott* 

If limitation liegins to run before the date of the 
order of attachment under S. 146, Cr.P. Code, it it 
the plaintiffs in a declaratory suit cannot have a 
start of limitation from the date of the subsequent attaw* 
ment. 14 P.L.T, 113*12 Pat. 26i*A.I,R- 1933 
224 =149 Ind. Cas. 561. 

Art, 47 — Successive orders* 


Plaintiff obtained an order from Mamlatdar rcstiam* 
ing defendant from disturbing his pqsscnion. 
District Deputy Collector in revision dismissed plaint • 
suit. This order was without jurisdictioo. 

E laintiff took proceedings under S* 145, Cr.P. Code, 
ut the Magistrate made an order against him. 

Heldf that plaintiflTs suit brought within 3 years 
Magistrate's order was within time. 62 Ind. CiS- 
224*45 Bom. 1135*23 Bom.L.R. 468*A.I*R* 

Bora. 207. 


Art. 48* 


1, 


2 * 



Synopsis* 

Appliembility and Scope* 


Specific movable property. 
Starting point* 


i« AppUcmhSlitf and Scope* 

Ar*. 48— AppUembiUty— Offidsl A— 

possessirm of movmUe property as belo ng ing ^ 
Insolvent — No step taken aUeged tree 
to establish ^ years Cilsim it faarrso 

by UmitatioB* 
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Whwe a person claiming to be the true ovmer of certain 
m^ablc property, which was taken possession of by the 
Official Assignee on the ground that it belonged to an 
insolvent, does not take steps to st t lish the claim for 
3 years from the date of knowledge of the possession by 
the Official Assignee, his claim to the property is, even 
iftrue, barred by limitation. It is the duty of the Official 
^i^ce to administer the estate of the insolvent for the 
benefit of the creditors and not to hold, any property 
that he takes into his possession as the property of the 
insolvent, on behalf of any person who migh t subsequently 
ttt^lish a claim to the property. On the contrary, 
he holds the property adversely to the true owner if the 
true ovmer is not the insolvent. 62 L.W. t24 = A I R 
1949 Mad. 437=1949 M.W.N. 30 =(i949) i M.L.J. 72. 

— ^t«. 48 and 49 — Applicability— Relative scope 
— D ef eadaa t wrongfully detaining movable pro« 
perty to which plaintiff claims reversionary title 
Md wrongfaily refusing to produce and band over 
to Receiver in spite of order of Court« 

Art. 48 of the Limitation Act deals with specific 
movable property which falls under one of two classes ; 
(i) property which has been lost ; (2I properly which 
ha* acquired by (a) theft, (fi) dishonest misappro- 
priation or (e) conversion. The Article contemplates 
suits by plaintiffs who have right to possession, i.e., 
where they are entitled to immediate posscs.sion. Art. 49 
applies to a case where the plainiifT has no right to im- 
incdiatc possession at the time whien the cause of action 
pleaded by him arose and on which he succeeds. Art. 
49 would therefore apply to a suit against a defendant 
who has wrongfully detained movable property to which 
the plaintiff has a reversionary right and which the 
defendant, in ipite of a decree in a prior suit, has a false 
pretext, refused to produce and hand over to a Receiver 
when asked to do so. I.L.R. (1048) i Cal. 

C.W.N. 544=A.I.R. 1948 Cal. 97*82 C.L.J. 173 = 
229 Ind. Cas. 373. 

■■ Arts. 4^, 49 and X20— Applicability — Suit by 
tmateo agai ns t beneficiary to recover movable 
property — Llmitatlea — Starting point. 

A suit by a trustee against the beneficiaries to recover 
certain movable properties belonging to the trust for the 
trust, is governed not by Art. 48 or 49, but by Art. 120 
■of the Limitation Act. Art. 48 has clearly no application 
-a* the defondants themselves arc co-beneltciarics under 
the trust and the nature of their possession is the same as 
that of the plaintiff and it is not their case that they 
had acquired the movable property by any of the ways 
mentioned in that article. Art. 49 has no application 
where a claim is made in a representative capacity as in 
this case by a trustee against the beneficiaries. The fat ts 
•of the case are governed by Art. 120 and the suit is in 
time if filed within six years of the refusal by the defend- 
ants to return the trust property. A.I.R. 1949 Assam 10. 

Art*. 48, 49 and 29 — AppUcablUCy — Sewing 

machine belonging to B attached before judgment 
kept in cuatody of aaredes — Attachment 
anbeeqnently raiaed aa being illegal— B refnaing 
to take h ack machine aa it waa found to be oaeleas 
to removal of vital parta— Suit by B for return 
of m yji ine in Ita origixial condition or for dama- 
gee— LinUta d on— A rt. 48 or Art. 49 would apply 
and not Art. 89. « w y 

Where a suit is for compensation for wrongfully taking 
or deuining the property lost or acquired by theft or by 
dithon«t misappropriation or conversion, Art. 43 would 
be applicable, and not Art. 29. Even if Art. 48 does not 
m teriM apply Ast. 49 which is a residuary artielr, 
would be applicable, since that article deis with 
auits for s^ific movable property not otherwise 
pTOTided for, or for compensation for wrongfully 
taking or injiv^ or for wrongfuUy detaining theTame. 
Tne penod of luniutioo«mder both Arts. 48 and 49 is 
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possession it was or when ihe^deSnw’s'^^^ 

unlawful. etaincr s possession became 

.1 obtained an attachment • j 

and attached a sewing against B 

machine was then handid oter ?o '^he 

The attachment was subsequenUy raired*Lfl^-^ ^•'1? 
on application by B. At the 

It was found that the machine was dchvciy, 

uselsss by the removal of important pam 

had also become rusty and unworkable “ 

refused to take delivery of the same " therefore 

C and D for tho re.'um of 
in which it was at the time of attachment or for 
It was contended that the suit was ban^ bv 
under Art, .9, Li, ni, alien Ac., “ i, ^fi^d 
expiry of one year from the date of atuchment. ^ 

//<W, that the suit wa.? governed by Art. 48 or Art ao 
and no by Art. 29. The suit being adiJittedly filS 
within the period prescribed by those articles wL nw 
barred by hmiiation. A.I.R. 1946 Mad 
. Mad.L.J. 04- -(.946) Mad.L.W. =56 «3=('946) 

—Art. 48— Applicability— Wrongful removal of 
attached property. 

Article relates to specific movable property lost or 
acquired by theft or dishonest misappropriation or con- 
versiqri or for compensation for wrongfully taking or 
detaining the property. It has no application to a suit for 
compensation for wrongful removal of attached orooertv 

^'945) Mad. 784 = 1945 
M.W.N. i6o = (i945) i M.L.J. 265=A.I.R. 1949 mS 
33- 

Arts. 48, 49 — Scope. 

Articles 48 and 49 are intended to apply only to 
cases where the plaintiff had a right to possession of the 
movable property concerned. A.I.R. 1932 All. 2^6 = 

(1932) A.L.J. 241 = 16 R.D. 380=54 A. 467s*i 36 Ind. 
Cas. 809. '' 

— —Art. 48- Action for removal of coal from mine 
— Limitation. 

An action for trespass to mine and removal of coal 
therefrom is an action for trover as far as removal of coal 
IS concerned and is governed by Art. 48 and not by Art. 

142 or Art. 144. A.I.R. 1931 Par. 436=13 P.L.T. 73 = 

133 Ind. Cas. 453. 

Art. 48 — Gonveroion. 

An action of trover claiming damages for the conversion 
by the defendants of specific moveable property, viz., 
coal wrongfully gotten from the plaintiff*’ mines and 
sold or otherwise disposed of by the defendanu to their 
own use, is governed by Art. 48. Article 48 alone refers 
to conversion and conversion cannot be split into two 
classes, one dishonest and the other not dishonest. “Or” 
preceding conversion is equivalent “ or by 1 14 Ind. 

Cas. 604=6 O.W.N. 151 = 1920 A.L.J. 170 = 33 C.W.N. 

323 = 10 P.L.T. 155=56 LA. 93=29 M.L.W. 449 = 

49 C.L.J. 415=31 Bom.L.R. 702=8 Pat. 5i6=A,I.R. 

1929 P.C. 69=56 M.L.J. 517 (P.C.). 

Art. 48 — ^Applicnbility — Conversion by Railway 


A suit for damage* for conversion by a Railway Com’ 
pany i* governed by Art. 48. A.I.R. 1934 Pat. 507- 
16 P.L.T. 61 = 1 B.R. 5= 13 Pat. 752 = 151 Ind. Ca*. 
995- 

'Art. 


Arucle 48 applies to all conversion, whether dishoaess 
or not. mere the trespau is due to inadvertence or is 
due to inadvertence and want of reasonable care, both 
i?* ^ ffic ctmvenion fall within the tc^ of 

Art. 48 under which the limiution period of three years 



1303 


LIMITATION ACT (1908), Art. 48 — x. Applicability and scope. 


*304 


begins to mn when the person having the right to posses- 
sion of the property first learns in whose possession it is. 
A.I.R. 1927 Cal. 117, Reversed. 123 Incl. Cas. 720 = 
32 Bom.L.R. 654 = 34 C.W.X. 463 — 31 M.L.W. 638 = 
5t G.L.J. 407 = . \. I. K. 1930 P.C, 113.^58 M.L.J. 536 

'n».c.). 

Art. 48 — Scope of. 

“ Conversion ” in Xrt. 48 means dishonest conversion’ 
fjusdem generis with the words timt pr<rcdc it and the 
article, in view of the words in the third column, pre- 
supposes tlic existence of the property in the possession 
of some person. The claim for damags for trespass 
includf'S not merely damages for the unlawful entry but 
also datnages lor the mischief wiiich the trespas-scr com- 
mits alter entry on the land and therefore it is not covered 
by Art. 48. tot Ind. Cas. 62=31 C.W.N. 82 = A.I.R. 
1927 Cal. 1 17. 

Art. 48 — Wrongful removal of coal from 

adjacent mine. 

A suit for value of coal wrongfully extracted and carried 
away is governed by Art. 48. i.Pat.L.T. 84=55 
C.a.s. 1 13. 

Arts. 48 and 49— Unlawful conversion— Move- 

able property originally lawfully o?>tained but 
subsequently converted unlawfully — Recovery of — 
Limitation. 

A suit for recovery of specific moveable property 
originally, obtained lawfully, but subsequently converted 
or retained unlawfully, is governe<l by Art. 48 and not 
Art. 49. 3 M.L.T. 324, Not applied. 38 Mad. 783 = 
15 M.L.T.' 221 =(i9>4) M.W.N. 319=23 Ind. Cas. J74 

Art. 48 — Grijiinal charge — Absence of — Section 

does not apply. 

suit was brought in the. Small Cause Court for 
the recovery of certain ornaments or their value from 
the defendants who were the sons of a person who kept 
the ornaments promising to return them. There was 
no allegation of a criminal charge. The suit was -dis- 
missed as barred by Art. .^8, Limitation Act: 

field, that criminal charge could not be presumed 
from the application of Art. 48, Limitation Act, and the 
suit wiis not barred under article. 116 Ind. Cas, 785 = 
A.I.R. 1929 All. 208. 

Art. 48 — Value of crops attached. 

In the case of a suit for damages representing the 
value of crops which has been wrongfully attached, cut 
and removed, the pertinent articles arc 48 and 49 and 
not 29 or 36, Limitation Act. 105 Ind. Cas. 7^.3“ 
A.I.R. 1923 Cal. 106. 

Art. 48 — Salt for valuables deposited. 

Article 145 and not Art. 48 governs a suit for th* 
recovery of jewels deposited with the deceased son of th 
defendant and alleged to be with the defendant after the 
son’s death. 84 Ind. Cas. 1026=20 M.L.W. 755 == 
1925 M.W.N. i 43=A.I.R. 1925 Mad. 185. 

- Arts. 48, 49, 145 — Deposit — Demand and refusal 
—Limitation. 

Where there is a specific article for a class of suits, that 
article applies and not the more general article which 
may also cover it in its description. 25 C. 584 5®7> 

foil. A suit against a depository for the recovery of 
jewels is governed by Art. 145 and is in time if brought 
within 30 years of the deposit even though more than 
3 years has elapsed from the date of the demand and 
refusal. (1902) 26 B. 430=4 Bom.L.R. 72. 

Art. 48 — Against Bank as trustee. . 

Where a Bank holding Government Paper held in 
trust for the plaintiff of which trust it had constructive 
notice, sold it, and parted with the sale proceeds, and me 
plaintiff sued the Bank for recovery of proceeds with 
interest. 


Held, that the suit is eitlier one for conversion (Art. 48) 
or for money had and received to the plaintiff’s use (Art. 
62). 67 Ind. Cas. 761=24 Bom.L.R. 5i3=A.I.R. 1923- 
Bom. 135. 

Arts. 48 and 49 — Unlawful detention of share 

certificate — Snit for compensation for loss. 

Plaintiff bought five shares of a certain spinning 
and weaving Company from defendant through X. A 
receipt for the shares was given by defendant to plaintiff 
who signed the receipt and gave it Lack to the defendant 
to get the share certifiratc from the Company and make 
there over to the plaintiff. The defendant got the share 
certificates from the Company and retained them 
in his own custody. Plaintiff gave notice to defen- 
dant demanding delivery which was refused on sorne plea 
of right, but was subsequently obtained on a criminal 
prosecution. By that time, the shares had fallen in the 
market, and a suit was brought for compensation for the 
loss. 

field, that Art. 49 governed the case and that lime began- 
to run from the date of the defendants’ rcfuial. Art. 48 
of the Limitation Act deals only with specific moveable 
property which is either acquired by thelt or dishonest 
misapproriation, or conversion. No other kind of 
moveable properly is affected by this article. 12 Bom. 
L.R. 513=7 Ind. Cas. 447. 

-—Art. 48 — Compensation for trees cut. 

Defendant $old standing trees to plainiifT in 19c 5, by 
registered d'^ed for Rs. 200 aiul covenanted that plaintiti 
sliould be ai liberty 10 cut them and remove the timber 
within on<* year. PlaintiH did not cut within the year. 
Mean wliilc the land bad been sold and was pre-empted 
and the* prr-emplor sold the trees to third persons iiv 
1917 who cut ilurm and the plaintiff in 1920 sued for 
possession of the timber or Rs. 400. 

Held, that this was a sale of moveable property and tha^ 
Art. 48 or Art. 49 does apply. 73 Ind. Cas. 33— A.LK* 
1924 Lah. 71. 

Arts, 48, 49, 36— Salt by mortgagee against 

mortgagor’s co-tenant for cutting and app^o^ 
priating timber— Co-tenants. 

The mere act of cutting down timber standing o*' 
common property by the mortgagor’s co-tenant (the 
mortgage being only of one co-tenant’s share in the 
land) cannot constitute a wrong as between the co-tenan 
on the one hand and the mortgagee of the other c^ 
tenants on the other ; a suit by the mortgagor f®*" 
suffered by the co-tenant’s appropriation of 
is governed by Art. 49 and not by either 48 or 36. (t9®4/ 
28 M. 208. 

2. “ Specific movable property.** 

Art. 48 — Suit for mdney. 

Money is “ specific movable property ” within the 
meaning of Art. 48 and where it has been lost, acquir • 
by theft or dishonest misappropriation or 
or compeusation for wrongfully taking or detaining 
same Art. 48 will apply. 5 All. 341; 29 All. 5795 ‘ 

1930 All. 397, Foil. 124 Ind. Cas. i8o=A.LR. i93y 
All. 573. 

^Art. 48 — A suit for recovery of money is a suit fo 

specific movable property. 5 All. 341 ; 29 i^L 579' 
Foil. 1930 A.L.J. 1411 = 124 Ind. Cas. 33=A.LR. >93 
All. 397. 

Arts. 48, go, 115, X2o — Suit to recover money 

given to d^endant to be delivered to a third 

A gave Rs. 300 to B in order that it might be 
to C, who has, a few days previously, executed a mortga^ 
in favour of A. B also executed a bond guaraatocing 
the repayment of the loan by C. On suit by A 
and C which was decided on t^c 15th of January, *9® » 
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it was discovered that B had never paid the money to 
‘C. On the ist of December, 1904 A sued B to recover 
he Rs. 300 paid to him as above described. 

Held, that the rule of limitation applicable was lha 
provided for by Art. 48 (if not by Art. 90 or 1 15) and the 
suit was time barred. (1905) 1907 A.VV.X. 181 = 
4 A.L.J. 671=29 A. 579. 

Arts. 48, 109 — Suit to recover rents realised 

by taespasser — Zurpeshgidar realising rents after 
expiry of lease — Liinitation — “ Specific moveable 
property” meaning of — Suit of Small Cause 
nature of less than Rs. 500 in value — Order of 
remand, appeal from— C. P. Code (Act XIV of 
188a), Ss. 586, 588, Cl. 28. 

A suit brought by an owner of lands for 
the recovery from Zrrpcshgidars of rents realised 
by the latter from the tenants after the expiry 
■of the zurpeshgi lease is governed by Art. 109 and not by 
Art. 48. By ** specific moveable property ’* in .'\rt. 48 is 
meant property that can be spccifnd by the delivery 
of the identical subject and docs not cover money. 5 A. 
34 ». diss. from. ; 11 B. 183 ; 8 B. 19, foil. (1907) n 
C.W.N. 862. 

Art. 4S— ‘ Specific ’See THE ARGUMENTS IN 

■9 C.W.N. 443=32 C. 799. 

3. Starting point. 

— I — Art. 48 — Suit for damages for conversion — 
Tune, when begins to rum — Onus. 

A suit for damags for conversion of specific immovable 
pror^rty is governed by Art. 48, whether such conversion 
is dbhoncst or not. 


known tt^him, but in none of becomes 

impesed a condition as to the plaintiff^^^*^ Legislature 

diligent in discovering those ^facts 

particular knowledge. ® 60 T 8481^1 

332 = 38 Bom.L.R. 7,2 = 165 iS ci ,^4/936 

Art. 48— Starting point of limitation. 

Where the plaintiff knew of the 
of the removal of the coal from his^laee io?.^”h 
three years from the date of institutioS of thr f 
fact Uiat the plaintiff did not know that the » *r 
which coal was being removed was bis, will^^/f°™ 
advantage to him and will not save the suit from K 
barred by limitation. The knowledge referred 
Art. 48 Limitation Act, is the knowledge of the tlkinS 
away of the property. A mistaken belief by the plaindff 
hat the property removed was not his, wiU not affect 
the running of the period of limitation unless of 
.he knowledge of ,h'c fae. wa. kept back taS 
fraudulent conduct of the defendant. A.I.R icr, 
179=2 B.R. 374=161 Ind. Cas. 855. 

-^.^s. 48 and 49— Misappropriation— Starting 


Materials of a house removed and misappropriated 
by the dcfcndanls is governed by Art. 48 and time begins 
to run from the date when the plaintiff first learnt in 
whose possession the materials arc. 52 Ind. Cas. 361 
^Pat.). 

^t. 48 — Pledge by a Commission Agent 

jewel given to him for sale— Suit to recover— 
starting point for limitation. 


The time begins to run from the date of the knowledge 
and the burden is upon the plaintiff to prove that he 
first came to know of the conv -rsion within tlirec years 
of the suit. 49 C.W.N. 8io=A.I.R. 1946 Cal. 123. 

Arte. 48, 49 — Starting point of limitation — 

Onus. 

The onus is on the plaintiff to prove that he first 
learnt within three years of the suit that the property 
which he is seeking to recover was in the possession of the 
defendant. In other words, he has to prove that he 
obtained the knowledge of the defendant’s possession of the 
property within three years of the suit, and that is all. If 
he proves this, then to succeed in the plea of limiution 
the defendant has to prove that the fact that the pro- 
perty was in his possession became known to the plaintiff 
more Uian three years prior to the suit. 38 Bom.L R 
712=A.I.R. 1936 Bom. 322=60 B. 848 = ,65 Ind, Cas 
184. 


—Art. 48 — Gonatmetioa — “ Whose possession ” 
meaning 

The words “ whose possession ” mean the pouession 
of some definite person who can be identified anc^gainst 
wboin effective relief for restoration of the property in 
question can be obtained. 60 B. 848=A.I.R ,q.» 6 
Bom. 222=38 Bom.L.R. 712 = 165 Ind. Cas. 184. 

— Art. 48— Starting point of limitation. 

The pUtn meaning of Art. 48 is that time begins to 

Ilf polnt-DUigeace of plaintiff 


On the l^uage of Art. 48, no question arises as 
to whetter the ovwr of the property of the kind men- 
tion^ in tlmt vtick was or was not reasonably dUigent 
to discover in pomemon the property he u 
to recover in. ITiert are a good many articlei in the 
Limiution Act m which time begins to nm fiom the 


In a suit to recover a jewel or its value from a Com- 
mission Agent to whom it was given for sale, but which 
was pledged by the latter with the defendant the limi- 
tation runs from the time when the owner came to 
know of the jeu-el being in defendant’s possession. 40 
Mad. 678=30 M.L.J. 587 = 19 M.L.T. 386=34 Ind. 

——Art. 48, Sch. I— Stolen property — Suit to recover 
— Isim i ta lion . 

A suit to recover stolen property or its value as damages, 
1$ governed by An. 48, and time runs from the date of 
defendant’s rwsscssion of the same to the knowledge of 
the plaintiff. 148 P.W.R. 1911=239 P.L.R. 2Qti = ii 
Ind. Gas. 446. 

Art. 48-A — Suit to recover shares pledged in 

specie. 


Where the shares are lodged with the bank as security 
for the debt, a suit for their recovery by the pa’ /nor in 
specie from either the bank or from the person to whom 
they have been sold is governed either by Art. 48-A or 
^t. 145 - 55 L.W. 9o=A.I.R. 1942 Mad. 386=1042 
M.W.N. ,29=(i942) 1 M.L.J. 274=206 Ind. Cas. 539. 
Art. 49. 


^ A 


I. Applicability and Scope, 
a. Bailment. 

3* Deposit. 

4. Detention. 

5* Starting point. 

i« Applicability and scope. 

—Art. 49~ApplicabiIity — Condi tioos. Sit LIMI. 
TATION ACT (9 OF ARTS. 29 AND 

(1950) I M.L.J. 799. A.LR. 1950 Mad. 734. ^ 

^Art. 49— Rmov^ oi ntmcliad property-4lalt 

for compenntioa— Article appUcnble— ArU. 

99 and 68. 

Hie firtt defeo^t imtituted a suit against one JT for 

the rectnrery of R.. 99 alleg«i fc, be 
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He attached before jii<^:^irnt two brick kilns alleged 
to belong to K. As it was not possible to remove the 
kilns, the amin left them in the fi]st«K]y of the first and 
the second defendant on their entering into security 
bond for a sum of K$. t,f,oo. Ihe Ixiiul was executed 
on 19th December, 1935. On 1 7th January, 1936, the 
plaintiff filed a petition under O. 21, R. 58 objecting 
to attachment on the ground that the kilns belonged 
to him. Tlic attachment was cancelled and the first 
and the second defendants were directed to deliver the 
kilns to the plaintiff. The delivery was effected on 
26th Januars’, 1936. The plaintiff then discovered that 
all the bricks had been removed from rnc kiln and a 
quarter of the bricks from the other. He filed a suit on 
23th January, 1939 for compensation for the wrongful 
removal of the bricks : 

Held, that the suit was not on the bond, and hence 
Art. 68 had no application. This was not also a suit for 
compensation for wrongful seizure of movable property 
under legal process. 'ITiercforc, Art. 29 also did not 
apply. Article 48 also had no application. This article 
related to specific movable property lost or acquired by 
theft or dishonest misappropriation or conversion or for 
compensation for wron^ully taking or detaining the 
property. It was a suit for compensation for wrongful 
removal of the bricks. Article applicable was Art. 49 
which related to a suit for specific movable property or 
for compensation for wrongfully taking or injuring 
or WTonpully detaining property. '1 he period was three 
years from the date of the wrongful taking which must 
be held to have taken place on 2",th January, !<»;}(> an<l 
that, therefore, the suit was wiiliin lime. Nl.\V..\ 

i6o = A.I.R. 1946 Mad. 33*1. L.R. liy.{5, M.id. 784 = 
(1945) I M.L.J. 265 = 58 M.L.\N'. 108 (2). 

Art. 49 — Applicability. 

A suit to recover goods or the value thereof which have 
been ordered to be returned by the Magistrate under the 
Punjab Pure Food Act is governed by Art. 49 and not 
Art. 2. A.I.R. 194a PcsIj. 57=202 Ind. Cas. 218. 

—Art. 49 — ‘ Other *, meaning of. 

The word “ other " in Art. 49, means specific movable 
property in general as distinguished from the movabl 
property mentioned in the previous articles. A.I.R. 
1942 Pesh. 57=202 Inch Cas. 218. 

Art. 49 — Scope. 

Article 49 would apply to a suit for recovery of specifi 
movable property which is other than the specific mov- 
able property described in Art. 48. In other words, 
specific movable property in Art. 49 must be the pro- 
perty which is not lost to the owner as a result of theft, 
or dishonest misappropriation, or conversion. A.I.R. 
1936 Bom. 322=30 ^m. L.R. 712=60 B. 848=165 
Ind. Cas. 184. 

—Art. 49>^peclfic movablo property — Fish. 

The period of limitation for claims to damages for 
wrongful taking of fish can in no way be different from 
that for a suit to recover compensation for damages for 
cutting and carrying away or misappropriating crops 
or a suit to recover compensation for wrongful removal 
of trees after they have been cut down and Art. 49 
governs the case. A.I.R. 1934 Cal. 461=61 C. 45= 
151 Ind. Cas. 813. 

^Arts. 49, 29 — Scope. 

A suit for the return of the property which has been 
wrongfully attached and released subsequently, is gover- 
ned by Art. 49 and not by Art. 29, as it is not one for 
compmsation for wrongful seizure. A.I.R. 1935 All. 
SiS^Cigas) A.L.J. 1010=1935 A.W.R. 957*=*58 Ind. 
Cat. X014. 

Arts. 49— Valoe of crops attached. 

In the of a suit for damages rrareseating the 
vahie of crops which has been wroogtuUy mtta^ed, 


cut and roinovcd, the pertinent articles arc 48 and 49 
I0-, Ind. Cai. 763 = .^. I. R. 1928 Cal. 106. 

Art. 49 — Compensation for trees cut. 

.Mthough to cut dois-n trees in breach of an oocupancy 
unancy agreement is not only a breach of the agree- 
im-nt but also a trespass lo immovable property, yet when 
the trees have been cut down, they certainly become 
specific movable properly, and if they are tiAen away and 
sold, the suit is one for compensation as defined by Art. 
49. 25 Cal. 602, Foil. 94 Ind. Cas. 336=A.I.R. 192S 
All. 462. 

Art. 49 — .\ suit for damages for wrongfully cutting 

lac producing trees and removing the trees is a suit for 
compensation for trespass upon immovable property 
within Art. 39 and for wrongfully taking specific movable 
property within Art. 49. 80 Ind. Cas. 769 = 20 N.L.R. 
8o=A.I.R. 1924 Nag. 125. 

Art, 49 — Dcclamdon and possession of mova- 
bles. 

If, in a declaratory suit in respect of a movable pro- 
perly, the main relief claimed is the same as consequential 
relief, i.e., the possession of the property and not the 
declaration whether declaration be necessary or merely 
ancillary, the suit is eovemed by Art. 49 and not 120. 
15 Ind. Cas. 545, Foil. 70 Ind. Cas. 841 = 1 Bur.L.l. 
85=A.I.R. 1923 Rang. 1 1 . 

^Art. 49 — Partition of movables, 

.\ suit for partition of movables of a Mohammadaix 
falls under Art. 120 .nnd not 49. 64 Ind. Cas. 974= 
44 .Ml. 244=20 A.L.J. 7i=A.I.k. 1922 All. 525. 

Arts. 49 and 62 — Suit for recovery of document. 

In a suit by a plaintiff claiming recovery of books 
of accounts, bonds, etc., and money realised by defendant 
from a business carried on by her deceased husband, 

Held that the claim in regard to the sums realised was- 
barred by time under Art. 62 of the Limitation Act, in 
regard to the books and mortgage deed under Art. 49. 
85 P.R. 1919=52 Ind. Cas. 580. 

Arts. 49, 83 and 115 — Suit for recovery of losses 

suffered on behalf of defendant's for com- 

mission. 

Where plaintiffs as commission agents, entered into- 
transactions with third parties on defendant’s behalf 
and sued the latter for recovery of (1) actual bonus (2), 
Adat, (3) Dalali, (4) Dhaman, (5) Stamp charge, (6) 
carriage hire and labour wages, (7) value of empty bags- 
not returned, (8) redraft paid for defendant ; 

Held that the claim for (i), (3), (4), (5), (6) and (8) 
is governed by Art. 49. 26 Ind. Cas. 415 ; 39 A. 81,. 
Foil. 149 P.W.R. (i9i7)=42 Ind. Cas. 72. 

Art. 49 — Compensation for injury to moveable- 

property. 

A suU instituted by a mortgagee for ^mpensation- 
from a mird person for injury done to specific moveable- 
property mortgaged to the former is governed by Art. 49.. 

5 Bur.L.T. 156=6 L.B.R. 75=*7 Ind- Cas. 906. 

- — Arts. 49 and 120 — Suit for moveable property.. 

The old temple of the idols of the plaintiffs was blown- 
down by a storm and the idols were placed in the temple 
of the defendant. The plaintiffs Shebait re-built the 
temple and wanted to bring the idols to it, but they were- 
opposed by the defendant. The suit was therefore- 
brought with tlie prayer that the idols nwy be_ taken- 
out of the defendant’s temple and placed in their new 
temple. 

HeU, that Art. 49 did not apply as the suit was not 
a suit for moveable property but Art. 120 would apply 
and that the period would run from the time when- 
obstruction was made by the defendant to the wonhi^ 
of the idols being continued by the Sk^ait plaintiff. 30'- 
Gal. 284=15 C.W.N. 36=7 Ind. Cat. 475. 
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Art. 49 — Distress — CompensatioD, suit for. 

Art. 36 applies to a suit for compensation lor fictitious 
distress by a fictitious landlord against a fictitious 
tenant. 

Per Doss, J. — Art. 94 applies partly and Art. 39 also 
and the period is 3 years from the alleged distress. 36 
Cal. 141=9 Cr.L.J. 109=1 Ind. Cas. 788. 

Arts. 49, ia6 — Suit to set aside sale of brit 

jagmani leatls — Ancestral moveable property- - 
Suit not time^barred. 

A suit to set aside a sale of briljagmani Uatis purchased 
with ancestral funds, if otherwise maintainable, would 
be governed by Art. 126 and not by Art. 49. Art. 126 
refers to both moveable and immoveable properly belong- 
ing to a joint family. (1909) 6 A.L.J. 614—3 Ind. Cas. 

505- 

Art. 49 — Cutting of Wood on common land 

by one co-tenant — Misappropriation — Limitation 
Act, Art. 49. 

The cutting of wood standing on common land by 
one co-tenant cannot by itself constitute a wrong, even 
though its appropriation by one alone would ; and a 
suit by the oilier tenant or persons claiming through him 
will be governed by Art, 49. (1904) 28 M. 208. 

Art. 49 — Suit for compensation for wiongfiJ 

attachment. AVr ART. 36. 6 Bom.L.R. 704. 

2. Bailment. 

Arts. 49, 115 — ^Applicability — Bailment. 

The plaintiff claimed back the value of certain orna 
nients on the ground that the defendant had agreed to 
'perform the marriage of the plaintiff’s daughter with hi.s 
son and that the plaintiff, according to the cusUnn <il' 
the easte, sent the ornaments for the bride but that 
subsequently the uintract of marriage was broken by the 
defendant and that the plaintiff’s demand for the return 
of the ornaments was refused by the defendant. 

Held, that from the time the defendant came into 
jiossessioit of the ornaments to the time that the ornaments 
would be gifted to the bride, his possession would be 
that of a bailer in trust for the plaintiff. His possession 
was, therefore, lawful, but he was not entitled to retain 
ponession thereof after a clear demand was made for the 
return of them by the plaintiff. His detention of the 
ornaments subsequent to the demand without the consent 
of the plaintiff made bis possession of them wrongful 
and the case was governed by Art. 49 and not by Art. 
115. A.I.R. 1939 Nag* 177-LL.R. (1939) Nag. 498* 
1939 N.L.J. i 90 «=i 83 Ind. Cas, 386. 

Art. 49 — Bailment — Omamenta lent for specific 

nae. 

A handed over to B certain ornaments to be used in 
religious procession in 1^4' The ornaments were 
stolen. B admitted the liability in 1924, but denied it 
later on and A filed a suit in 1928 for recovery of the 
ornaments. 

H$U, that Art. 1 15 applied to the case and not Art. 49 
or Art. lao ; that the ornaments had been taken on loan 
and the transaction was of the nature of the bailment 
as defined in S. 148, Contract Act ; that the ornaments 
were to be return^ within reasonable time according 
to S. 46, Contract Act, i^., when the owner demanded 
them wter the ceremony was complete. Time tberclbrc 
ran from the date wfa» B should have returned the 
articles to A and suit by A brought three years after that 
date was barred by time. A.I.R. 1930 Oudh 395= 
7 O.W.N. 769. 

—Arts. 49, US— Where according to a contract 
the defendut was on demand after 6 
months to retom ehnOar tUes lent to him to be 
approved the plaintiff and the poaehopaldars 
and if not approv^ defendant waa to retm tiie 


identical tiles, ■.•vnd the demand waa made aomo- 
years alter the fixed date, it waa held, that Art 

18 Al.L.l. 4.)9-.(1916) 1 M,W,N. 321=31 lad. 
C (IS • 335 . 


3. Deposit. 

Arts. 49, 145 — Scope. 

Article 49, Limitation Act, (British India) is not 
so all embracing in ita applic;rtion as it appears 
Article 145 (137 Bhopal) affords a clear exception 
(3940) 188 Ind. Cas. 437 (Bhopal). 

Art. 49 — Intention. 

It is no port of the policy of the Limiutioa Act 
to make people determine the lawful possession of 
others who are looking after their property or who 
have their propperty on depoait. The policy of the 
IJiiitation Act is that when once that arrangement 
is stopped tlie suit should be brought within a limited' 
time. 106 Ind. Cas. 885_32 C.W N 133=A I 
B. 1929 Cal. 42. 

Art. 49 — Goods deposited. 

When goods are deposited, th'e article applicable ia- 
Art. 145; and the mere fact that the depositor de- 
mtiDids the thing and the depositeo refuses to return 
the same does not make Art. 49, applicable to the 
case. Article 145, is not governed by Art. 49. 26 
Bom. 430; 33 Mad. 56, Poll. 116 Ind. Cas. 468*- 
=0 Rang. 547=A.I.R. 1928 Rang. 309. 

-Art. 49— Deposits. 

Article 49 is not dealling with articles deposited In 
any sense. 72 Ind. Cae. 842=17 M.L.W. 467= 
32 M.L.T. 217=1923 M.W.N. 284=A.I.R. 1923 
Mad. 578=44 M.L.J. 431, 

Art. 49— Detention— Deposit of moveables — 
Suit for recovery. 

Wlicre moveables are entrusted to any person on 
condition that they will be returned on tho expiry of 
n specified periods the fact that they are detained 
beyond that period and no demand is made for their 
return, docs not render the detainer’s possession un- 
lawful. The period of limitation for a suit for the 
return ^f the moveables, or, in the alternative, for 
their value, commences to run from the date of de> 
mand and rcfuKil under Art. 49. 42 All. 45=17' 

A.L.J. 907=62 Ind. Oas. 382. 

—Arts. 49 and 146— Gold entrusted to goldsmith- 
for making ornaments— Suit to recover— -Limita- 
tion. 

A suit to •fecover gold or wdue entrusted to a- 
goldsmith for making ornaments is not governed by 
Art. 49 but by Art. 145, even though the gold is- 
not recoverable in specie. 20 O.W.N. 232=23 
O.I...T. 145=34 Ind. Cas. 959. 

—Arts, 49, 90— Scope of— Mundatum— Deposit. 

A transaction by which moveable property de- 
posited with a person is not to be speciftcally re- 
turnod but some work is agreed to be perform^ in 
connection therewith is not a deposit in tho legal' 
sense but only n mundalvm governed by Art. 49; 

If the suit is for recovery of the specific movea- 
bles or for compensation for wrongfully detaining 
It and by Art. 89 or 90 if the suit is one for 
neglect of agent to do an a«t for his principal. 

24 M.L.J. 18^18 Ind. Cas. 921. 

—Arts. 49, 145— Dft)Odt of moveable property. 

Bait to recover deposit of movable property comes- 
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under Art. 145 and net under Art. 49, whether 
there has been a demand and refusal or not. 9 M. 
L.J. 51, DLss. 33 Mad. 56=7 M.L.T. 282= 
20 M.L.J. 41=5 Ind. Cas. 1. 


Art. 49 — Suit by depositor for return of deposit 

—Demand and refusal. Art. 49 not applicable. See 
I^iAiiTAnoN Act, Art. 145. 20 M.L.J. 41— oj 

M. 50= 5 Ind. Cas. 1. 


Art. 49 — Deposit— Demand and See 

Limit.\tion Act, Art. 48. 26 B. 430_4 Bom. 

L.R. 72. 


4, Detention. 


Arts. 49, 115-ApplicabUity-Wrongful deten- 
tion— Cause of action arising ex delict<^Suit is 
envemed by Art. 49 and not by Art. lla. 

® Article 49 contemplates a case of a cause of ac- 
tion arising ea: delicto whether or not the J^ongfuF 
taking or wrongful detention was preceded by a 
contract; the material date is the iate when deten- 
iion becomes wengful. Even it the possession 
was at its inception under a contract, that would 
not pretdude the application of Art. 49 because 
that articles comes into play only at the moment when 
-the possession becomes unlawful or wrongful. A. 
I R. 1939 Nag. 177=1939 N.L.J. 190=1. L.B. 
(1939) Nag. 498=183 Ind. Cas. 386. 

•Art. 49 — Detention of goods 

. i» 4 .• ^ 


A snit for dam.ages against a defendant at whose 
instance plaintiff’s goods were detained by customs 
authorities is governed by Art. 36 and not by Art. 
49. 106 Ind. Cas. 277=46 C.L.J. 455=A.I.R, 

1928 Cal. 1. 


• ■ Arts. 49 and 3^— Art. 36 and uot Art. 49. 
applies to a suit for compensation for deterioration 
•of plaintiff’s oranges owing to their detention at flie 
Police Station. 90 Ind. Cas. 509=43 C.L.J. 203 
=A.I.R. 1926 Cal. 177. 

—Art. 49 — Default — Hire-purchase system — 
Suit to recover article sold — Limitation . 

Non-payment of rent for a sewing nmichiQe taken 
on hire-purchase system does not amount to wrong- 
fal detention within Art. 49 of the Limitation Act. 
To constitute wrongful detention there mast be some 
overt act or demand by the hier and refusal by the 
purchaser. 13 A.L.J. 81=27 Ind. Ohs. 637. 

Sch. 1. Arts. 49 and 36 — Deposit of money de- 
tained — Suit for compensation for detention. 

Art. 49 and Art. 36 applies to a suit for compen- 
sation for the Court having unlawfolty detained 
•plaintiff’s deposit of money owing to the wrong 
act of the defendants. 7 fnd. Cas. 5 (Cal.). 


5. Starting point. 

Art. 49 — Starting point of limitation. 

■Where the plaintiff entrusts specific movable pro- 
perty to the defendant on the understanding that the 
same would he returned to the plaintiff, limitation for 
a suit for the return of the property or its value 
starts when the defendants ’ possession becomes uidaw- 
.ful. In such a case, the defendants’ possession i^ 
■pennissivo to start with. Permissive possession can- 
mot become unlniwful unless there is at least a refusal 
on the part of the defendant to return the property. 
A.I.R. 1942 Mad. 303=(1942) 1 M.L.J. 187= 
«5 L.W. 66=1942 M.W.N. 848=205 Ind. Cas. 307. 


—Art. 49 — Wrongful detention. 

A mere demaiul by the plaintiff will not be enough. 
Unless the dofcmlant openly asserts that he was not 
going to return the property, his possession cannet 
•he said to he unlawful. Mere silence on demand 
being made does not constitute refusal. A.I.R. 1942 
Mod. 303=(1941) 1 M.L.J. 187=55 L.W. 56=1942 
M.W.X. 348=205 Ind. Cas. 307. 

Art. 49 — Wrongful detention. 

The detention of i)roporty amounts to conversion 
within Art. 49 only when it is adverse to the owner 
or other person entitled to possession, that is to say 
the defendant must have shown an intention to keep 
the property in fraud of the plaintiff. 60 B. 848=A. 
I.R. 1936 Bom. 322=38 Bom.L.R. 712=105 Tnd. 
Cas. 184. 

Art. 49 — Successive conversions. 

Where there have been successive conversion,*! of 
the same property hy different persons, each of these 
conversions is an independent cause of action, and 
the barring of one of them by the statute of limitation 
has no effect on the other. 38 Bom.L.R. 7)2=A. 
I.R. 1936 Bom. 322=60 B. 848=165 Ind. Cas. 184. 

Art. 49 — Starting point of limitation. 

Time for a suit for tho return of the property 
which has been wrongfully attached and released sub- 
sequently begins to run from the tjmo when the pro- 
perty is ivTongfully taken or injured or when the 
detainer’s possession becomes unlawful, that is, after 
it is released from attachment. 1935 A.W.R. 957 
=(1935) A.L.J. 1010=A.I.R. 1935 All. 915=15? 
Ind. Cas. 1014. 

Art. 49 — Joint Hindu family — Prssession law 

fu! at first and subsequently becoming advei-s' — 
Applicability. 

Article 49 js the ordinal^ article to apply in a case 
where tho original possession of the defendant is law- 
ful but it becomes unlawful by reason of certain 
facte. The common case is the case where the de- 
mand ia made by the plaintiff, the plaintiff having a 
right to determine the possession of the defendant. 

Plaintiff and his step-brothers formed a joint Hindu 
family. Plaintiff’s mother and father died in 1905 
and 1909 respectively. The mother left certain 
walnable ornaments which continued to be in the joint 
family even after the death of the plaintiff’s father. 
During all the time plaintiff was living with the step- 
brothers. Plaintiff attained majority in 1910. 
Step-brothers never claimed the ornaments as their 
own though they were in their possession. In 1920 
there was a partition and in September 1920 the 
plaintiff brought the suit to recover those ornaments. 
It was contended that the suit was time-barred. 

3e7d, that Art. 49 applied and the snit was not 
time-barred, as tho time began to run against him in 
1920 when he claimed that step-brothers should m.ake 
over the ornaments to him. 106 Ind. Cas. 885=32 
C.W.N. 133=A.I.B. 1929 Cal. 42. 

— ;“Art. 49 — Original possession permissive — 
Failure to return on demand.. 

Plaintiff gave two necklaces to the defendant on 
condition that their price would be paid if they would 
he approved and they would be returned if they were 
not approved. The defendant failed to retoVn the 
necklace in question to the plaintiff, though the lat- 
ter demanded them by telegram. 

SeM, that the defendant’s possession of the neck- 
laces became unlawfnl within 'Ae meaning of Art. 49 
on his Ihilare to return the same after Ae receipt of 
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the telegram. 105 Ind. Cas. 224— A. I. R. 1928 
Oudh 47. 

.At. 49— Demand and refusal to comply essen- 


tial. 


V** • 

Where the original possession of property had been 
permissive a mere allegation on the part of the posses- 
sor, of his or her ownership of the property, does not 
change the character of his or her possession into an 
unlawful one, and the possession can become unlawful 
only on his or her refusal to comply with a demand 
for the return of the property and under Art. 49, 
limitation would begin to run only from date of 
such refusal. 85 Ind. Cas. 10=2 Rang. 555=A. 

I.R. 1925 Rang. 146. 

Art. 49 — Government promissory notes held 

by defendant for plaintiff— Wrongful disposal of 
notes— Pledge— Subsequent demand and refusal — 
Wrongful detention when commences. 

The defendant who held certain Govermncnt pro- 
missory notes in trust of the plaintiff pledged the 
same for his own purposes .offid later on when ashed, 
the plaintiff refused to deliver them up. 

JJeld, that a suit bv the plaintiff to recover the 
notes or their value from the defendant was governed 
bv Art. 49 and time commenced running from the 
d-ote of refusal, notwithstanding that the 
had wrongfully parted with the notes ‘ 

date. The detention of the notes became ^ongful 
from th(yd.ate of refusal to deliver them up. L-R- 6 
C.P. 206 foil. (1908) 12 C.W.N. 1010. 

Art 49 — Removal cf coal — Starting point. 

A claim for damWges for trespass and removal of 
coal from an underground colliery js covered by Arts. 
39 and 49 and time begins to run from the inadvert- 
ent wrongful taking or from discovery of fraudulent 
taking. 101 Ind. Cas. 62=31 C.W.N. 82=A.I.R. 
1927 Cal. 117. 

- -Art. 49^Attachment before Judgment. 

In a suit against the plaintiff by the defendant for 
recovery of money, plaintiff's property was attached 
before judgment. The suit was decreed by the first 
Court but dismissed by the appellate Court. 
tiff sued to recover compensation for loss of profits, 

etc 

Held, Art. 29 does not apply to' the for Art. 
29 is applicable only to those cases 
anre is intrinsically wrongful or 

where the Bcimro is n>ade without jurisdiction. The 
nrnnfT to be applicd 18 Aft. 49 and time for 

Lit runs from the date of 
from the date of attachment. 81 
22 A.L.J. 977=5 L.R. A. (Civ.) 732-A.I.R. 19-5 

All. 131. 

- Art. 49 Articlos l«ft in common house — 

Starting pewt. 

The three years* rule applies to a wit for recovery 
pf artielei jleft in the bouse occupied by the plaintiff 
along with the deceased son of the defendant and 
wbsequontly vacated by the plaintiff, the latter leav- 
ing in the house the articles in question and alleged 
to be in defendant’s possession. The suit is not 
barred if brought within three years after the defen- 
dont’s refusnl to deliver or the defendant’s dcni.al 
that he was in poascasion of the property. 84 Ind., 
Coe. 10p0=20 M.L.W. 758=1925 M.W.N. 143= 
A.I.B. 1925 Mad. 185. 

10 F. Y. D.— 42 


Art. 49— Illegal distraint— Starting point. 

The cause of action for a, suit for compensation 
for illegal distraint does not only arise on the date or 
the rele-ase of the property from distraint, but the 
cjnsc of action arises on the date of the actual loss 
of or damage or at the latest when the plaintiff 
comes to know of such loss. 66 Ind Caa 852— A T 
R. 1922 All. 139. ' 

Art. 49 — Conversion — Moveable property 

By borrower— Suit for recovery. 

In the case of property loaned to be returned when 
a.skcd for no action would lie until n return has been 
demanded and refused. The mere fact, that the bor- 
rower has unknown to the lender, wrongfully convert- 
ed, the subject of the Joan would not affect 
limitation. Limita.tion would run from the date of 
demand and refusal and not from the date when 
property was converted wrongfully. (1871) OOP 
206, Foil. 54 Ind. Cas. 159 (Nag.). 

Art. 49 — “When the property is wrongfully 

taken” — Paddy taken by Police on defendant’s 
complaint — Delivery to defendant after trial. 

Where on the defendant’s complifint, plaintiffs’ 
paddy was taken by the Police, and after the termi- 
nation of the trial instituted on the defendant’s 
compl.niint, the paddy was handed over by the order 
nf the Magistrate to the defendant, a suit by the 
plaintiffs for return of the paddy, if brought within 
.tlirco years from the date of the delivery to the de- 
fendant, is within time. 

Held, thrit the cause of action for the suit by 
the plaintiffs against the defendant to recover the 
paddy or for compensation for wrongful conversion 
arose on the date of the delivery. Possession of the 
Magistrate was possession on behalf of the true 
owner. (1906) 16 M.L.J. 541=30 M. 12=1 M.L. 
T. 397. 

Arts. 51 and 31 — When goods ought to be 

delivered . 

The expression ‘’when goods ought to bo deliver- 
ed” used in Art. SI is identical with those in Art. 
51. Tile time for delivery must be a reasonable 
time after the goods wore made over to the carrier. 
11 N.L.R. 174=31 Ind. Cas. 474. 

Art. 52. 


Synopsis. 

1. Applicability and scope. 

2. “Goods”. 

3. Starting point. 

1. Applicability and scope. 

Arts. 52 and 64 — Applicability— Suit for price 

of goods sold. 

A suit for recovery of the price of goods sold, is 
governik by Art. 62 atnd not by Art. 64 of the lilmi- 
tation Act. For the application of Art. 64 the 
accounts are required to be stated in writing signed 
by the defendant or his agent dnly authorised in this 
behalf. I.Ii.B. (1950) Nag. 464sA.I.B. 1950 
Nag. 228=1950 N.L.J. 160. 

Art. 52 — Scope. 

Suit for recovery of price of goods supplied to Can. 
tonment Board is governed by Art. 62 and not by S. 
273 of the Cantonment Act. 1934 All. 436=56 A. 
e85=(1934) A.L.J. 805=3 A.'W.B. 393=149 Ind 
Cas. 49. 
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Art . 52 — Applicability . 

A rl.'ijm for price of niodiciKca supplied would fall 
within Art. r>- 2 . (| 9 .< 5 i) A.L.J. f>4P=A.I.R. 1931 

All. 7oi'=i;h{ m.l. Cns. 537. 

Art. 52 — Scope. 

A .crt.iin lirm ;!;;ree(l to act as commission agent 
for another firm. There was a single contract, vis., 
a coiilr.'u ( of agoiK' v . Tli© commission agent firm 
submitted accounts nntiuallj and the amount due at 
the end of eacli year was added fo the account for 
the following year. The former firm sued to recover 
f i'itnin sum found due on adjustment of accounts or 
;.lfei'naii\'ely for an account and decree for the amount 
found due: 

Ilclil, that this was not a contract for goods sold 
.•iinl deltvero<l. Consequently, Art. 52 had no applU 
cation. A.I.R. 1941 Cal. 245=194 Ind. Cns. 727. 

Arts. 52 and 85 — Scope, 

Uctween October 25, 1934. and December 24, 1934, 
a jier.son sold goods worth Rs. 357-12— C. The pur— 
clia.ser made payments, on account, between October 
27, 1934, and October G, 1935, amounting to Es. 
298-4 G. The Bcller, on June 23, 1938, brought a 
suit for the balance of Fs. 59-8-0 together with jn- 
Icrest: 

i7cl<35, that Art. 52 applied because the account 
consisted entirely of goods delivered on 
the one hand ajid payments made towards the 
price of those goods on the other. Article 85 had 
no application as there were no reciprocal demands 
between the parties. A. I. It. 1939 I^h. 307=42 P. 
L.R. 272. 

Art. 52 — Goods sold on credit. 

A suit to recover price of goods by a tradesman on 
credit for which payments were made on presenta- 
tion of bill is governed by Art. 62 of the Act and 
the perod of limitation is three years from the date 
of tho delivery of the goods. Article 85 does not 
apply to such a case. 88 Ind. Cas. 747=A.I.R. 
1925 Pat. 80G. 

— - Arts. 52, 96— Scope. 

Tho Municipal Committco supplied electric current 
to the defendant. Tlie voltage of the current sup- 
plied was 440 volts but the meter was one that re- 
ported on3y 220 volts. In order, therefore, to get a 
correct reading of the cuorrent supplied, the reading 
indicated by tho meter should have been doubled nnd 
tho Committee issued instructions to their emplo- 
yees to double tho reading of the meter by their 
Inspector before sending in the bill to the defendant. 
By some mistake or negligence on the part of the 
employees of tho Committee, actunJ bills sent were 
only for the single reading without doubling the read- 
ing. Wlien the mistako was discovered, the Com- 
mittee sued for the balance of the bill not charged 
for or paid by the defendant: 

Held, that Art. 96, could not apply to a case like 
the present where tlie mistake was not the mistake 
of the parties in contractual relation or any money 
paid or property handed over because of a mistako 
but was duo to the mistake of the employees in not 
following the instructions of the Committee. The 
case was covered by Art. 52. A.I.B. 1938 Lah. 
338=40 P.L.R. 143=180 Ind. Chs. 610. 

Art. 52 — Goods supplied under mistake. 

Where a person, who was dealing in bosinesa with 
two brothers doing business independently sold and 
despatched to One of them certain goods n.t bis reqaestt 
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•but entered the debit by mistake in the name of the 
other, .nnd on refu.sal by the latter to pay, the mis- 
take was discovered and the dealer presented a de- 
mand to the foiTJier and filed a suit for recovery of 
llio price of the goods: 

7/t'W, that the suit w.is really one for price of 
goods sold and delivered and hence was governed by 
Art. 52 and not by Art. 96. 27 S.L.R, 81=A.I. 

R. 1933 Sind 32=142 Ind. Cas. 470. 

' Arts. 52 and 115 — Applicability. 

I) contracting with H to supply goods and perform 
diuio.s for fi-xed sum — D breaking contract — P pur- 
chasing debts due to D from N for goods supplied 
and services rendered — P suing N for debts — Art, 

115, and not Art. 52 applies. A.I.R. 1935 Lah. 
009 

Arts, 52, 115 — Scope. 

Tlio defendant, in pursuance of an agreement to 
purchase 3 motor cars with certain accessories for a 
lump sum of Rs. 14,000, paid Rs. 2,000 na earnest 
money and took delivery of a car. He did not make 
any further payment and did not return the motor 
car which he hiid taken. The plaintiff sued for the 
balance of the price of the car which the defendant 
had taken and for damages for breach of contract: 

Held, that as the defondjint had failed to return 
the car wlUcli he had taken delivery of, he must be 
taken to have consented to pay its price, and the suit, 
so far as the claim for the balance of the price of 
tlmt ear was concerned, was not a claim for compen- 
sation for breach of contract within Art. 115, bnt 
one for price of goods sold and delivered within Art. 
52. A.I.R. 1931 Lah. 309=130 Ind. Cas. 674. 

-—■Art, 52— Price of articles. 

Where the plaintiff is suing for a sum of money as 
representing the price of certain articles sold by him 
to the defendant Art. 52 and not Art. 115 of the 
Limitation Act applies to the case. 65 Ind. Cns. 
687=2 L.L.J. 191. 

Arts. 52 and 61 — Scope. 

Wliere A purchases goods wrongfully in the name of 
P wifhoiit the latter ’3 knowledge who is forced t® 
pay the price to tho seller, a suit by B to recover 
from A the amount which has been compelled to pay 
is not governed by Art. 52 but Art. 61. A.I.B. 
1933 Lah. 404=147 Ind. C.as. 57. 

• " Art. 52— Advance of grain. 

A suit to recover advance of grain is governed by 
Art. 52 and tho period, as amended by Punjab Act 
,of 1904, is six years. 2 L.L.J. 191 and A.I.B. 
1922 Lah. 271, Foil. 95 Ind. Cas. 25=8 L.L.J. 
322=27 P.L.B, 700. 

52--^rce of work done under contract. 
A Slut for the recovery of the price of work done 
and materials supplied om a contract to build a 
house comes under Art. 120 i Arts. 62 and 56 are in- 

1 P.B. 1913=81 P.L.B. 

1914=22 Ind. Cas. 576. 

^2— Newspaper— Arrears of subscription. 
A suit to recover arrears of subscription to a news- 
paper IS governed by Art. 52. (1906) 7 Bom.L.B. 

2. “Goods.” 

' — 'Goods’ — ‘Electric energy’ if 

included m — Claim in respect of dectric energy 

a period of five years^Ardcle ap- 
plicable— Limit to relief. 
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Electric eucrgy is ‘nioveablo property’, and there- 
fore “goods” within the meaning of Art. 52 of the 
Limitation Act. A suit claiming the charges for 
electric energy supplied during a period of fivo years 
c.:m only bo decreed so as to cover only a period of 
three years prior the institution of the suit. The facti 
tliat it was owing to a misfeike of the meter reader 
that incorrect bills were issued during the period of 
fivo years cannot attract the provisions of Art. 9C 
of the Limitation Act. I.L.R. (1946) A. 476= 
1946 A. W.R. (H.C.) 247=1946 A. L.J. 195=1916 
A.L.W. 372=A.I.E. 1946 All. 502. 


Art. 52— Date of delivery. 

rnlihc a bill-of-lading a railw.-iy receipt when fer- 
mal y ^,dc over to a person, is a mercantile document 
of title to goods and gives the holder thereof the 
r.ght to lawful possession of the goods and the date 

delivery oJ 

the goods for tho purpose of Cl. (3) in Art 


Art. 52— Starting point — Tradesman 

count. 


3 ac- 


■ -Art. 52 — Goods — Test. 

Articles of food do not lose their character of 
goods merely because the man who sells them as a 
shop-keeper happens to be the proprietor of a restau- 
rant, if he sells thorn in a different department. A.; 
I.R. 1940 Rang. 17=1939 Rnng.L.R. 626=186 
Iiid. Ct;s. 582, 

■ Art. 52— Goods — Tinned articles. 

If, from re3taur.ant is sent out a case of beer, that, 
would scarcely be drjnk jn that sense of the word. 
It would be goods and the same applies to articles in 
tins which do not require immediate consumption, 

1939 Rang.L.R. 626=186 Ind. Cas. 582=A.r.R. 

1940 Rang, 17. 

——Art. 52— F nuts in garden — Suit for price of. 

A suit for recovery of the price of fruits standing 
in a garden and sold to tho defendant is governed 
by Art. 52 of Limitation Act the word “goods” in 
that article being wide enough to include fruit even 
before it has been gathere<l. 66 Ind. Cas. 120 
(Tyoh.) . 


Tho starting point of limitation under Art. 52 is tho 
date of the delivery of goods and in the case of a 
Iradc.sinan's accounts the liability to pay for each 
item of goods delivered, either day by (V\y or week 
by week is, in the case of each item, the date of the 
delivery of that particular item. A.I.R, 1945 All 
185=1945 A. W.R. (H.C.) 45=1945 O.W.N (H* 
C.) 61=1. Ty.R. (1945) All. 200. 

Art. 52 — Tradesman's account— Starting point 

— Appropriation of payments. 

In the case of a trademan’s account the liability 
to pay for eacli item of goods delivered, either day by 
d.ay or week by week is in the case of each item the 
date of delivery of that particular item. 

Where payments are niade from time to time by the 
customer and there is no specification as to tho items 
to which the payments are to bo credited the trader is 
entitled to credit the payments to tho earlier of the 
items but not to tho entire balance due up-to date 
!^o as to aavo limitation for all the items. 63 Ind. 
Ca.s. 435=19 A.L.J. 555=A.I.R. 1921 All. 325. 


3. SUrting point. Art. 52— Starting pomt of limitation. 


Arts. 52, 85— Starting point of limitation. 

The mere supply of different goods on different 
dates cannot give rise to a fresh period of limitation 
from the date of tho last supply. If no period of ere. 
dit was tfi^reed upon, Art. would obviously uppy 
and limitation would start from the date of the deli- 
very of the goods on each occasion unless of course the 
case can be brought within the ambit of Art. 85. A. 
I.R. 1943 Mad. 13=1943 M.W.N. 661=55 L.W. 
685=(1942) 2 M.L.J. 337=207 Ind. Cas. 133. 

Arts. 52, 115 — Scope— Starting point. 

Id a suit for balance dne on account of goods sold 
and delivered from time to time, the evidence was of 
sale and delivery of goods and ^ere was no evidenee 
that the buyer ever had any account submitted to him, 
or that be ever agreed to be bound by any account: 

Held, that the cause of action was for the price of 
goods sold and delivered and not a claim for balance 
due at tho foot on account and the mere fact that the 
buyer paid moneys on account of what was due from, 
tinte to time, for which be was given credit could not? 
alter the nature of the seller’s cause of action. The 
case, therefore, fell under Art. 52 and not Art. IIS. 

Held, also that the starting point of time was the 
date of the delivery of the goods, and although tho 
cause of action was one for ^e price of all the goods 
delivered, the Court was bonnd to cheek the various 
items which went to constitute that eaose of action and 
to apply Art. 62 to deliveries which took pla^ more 
than tlwee years before the filing of the suit. A. 
I.B. 1940 Bom. 188=48 Bom.L.B. 927=1, L. B. 
(1040) Bom. 127=188 Ind. Cos. 300. 


IMjcrc, in the case of sale of different goods by 
(the plaintiff to the defendant on different dates, the 
defendant makes a paj^ent without instructiena to 
the plantiff to appropriate it towards a particular 
item and there is nothing to show that the plaintiff 
had^ given credit to tl'O defondojit towards particu- 
lar item, the payment must bo regarded as a payment 
gencrnllr towards Uie defendant’s account irrespec- 
tive of the consideration whether the item in the plain, 
tiff’s .account were barred by limitation or not and 
the plaintiff is entitled to recover such items as are’ 
nfithin time after crediting the payment towards 
previous items. A.I.R. 1943 Mad. 13=1942 M.W. 
N. 561=55 L.W. 685=(1942) 2 M.L.J. 337=207 
Ind. Cas. 133. 

Art. 52 — Starting point of limitation. 

If more debts than one are due and a payment is 
made which js not specifically appropriated, it is a 
question of fact in respect of which debt the payment? 
was made. This appropriation need not he proved by 
any express declaration of the debtor at the time of 
the payment but any expression used by him, either 
before or after that time, or any other circumstances 
from which it may be inferred that the payment was 
intended to be appropriated to any particular debt or 
debts, or was made on account of all the debts col- 
lectively will be sufficient for the purpose. If the 
evidence shows that the payment was made on ac- 
count of all, it will prevent any of the debts being 
barred by statute. A. I.B. 1938 Nag. 266=1938 
N.L.J. 157=1. L.R. (1939) Nag. 137=178 Ind. 
Oas. 50, 



I5!9 LIMITATION ACT (1908). 

Art. 53 — Construction of bill — Thavanai in a 

bill of sale. 

Tlie word ThnriOJn'i ^v.^.s liolil to mean credit period 
and to place tlie .‘'nit for the price of gfoods sold and 
purcliased within Art. 53 of the Limitation Act in 
the following f ir< iimstnnce.s : In the bill for pieco- 
p(joda pincliasod, sent b.T the vendor to the vendee 
tlic follnwiHiT word.s were found at the top “dcbti 
interest at ? per cent, per mensem after 60 days 
” The question arose whether it was a 
credit .sale or a ensh transaction when the plea of' 
Imit.'itifui was set up as a defence to the suit for the 
money due, and it was held to he a credit transac- 
tion. 85 Ind. Cas. 299=48 Jfad, 275=20 M.L. 
W. 081=A.I,R. 1925 Mad. 161=47 M. L. J. 

844. 

- Art . 54 — Applicability. 

For Art, 54 to apply, it must he allcffcd that the 
hundisi were not executed 'as promised. If the de- 
fendants wish to make this allegation, it is for them 
to make it in thejr written statement or their plead, 
ings clearly and without any attempt to mislead the 
T'laintifTs. A.I.R. 1936 Lab. 328=162 Ind. Cas. 
302. . j 

——Arts. 56, 120-— Scope — Pleader’s suit fer fees, 
There was no agreement between the Pleader and 
his client with regerd to the amount of the fees. The 
Picador was to submit a bill upon the conclusion of 
his employment in the case and was to bo paid only 
such charges as the client considered roasonahle: 

TIrhl, that the suit by the Pleader for the recovery 
of his fees was governed hr Art. 56 and not hr 
Art. 120. A.T.R. 1942 Cal. 444=75 C. L. J. 7= 
201 Ind. Cas. 650. 

Arts. 56 and 7 — Suit by goldsmith. 

A suit by a goldsmith to recover the price of his 
V:1)Our in making ornaments falls under Art. 56 and 
not under Art. 7. A.I.R. 1938 Nag. 286=1. L. 
R. (1938) Nag. 592=177 Ind. Cas. 345. 

— ^ — Art. 56 — Suit by Contractor against District 
Board — U. P. Local Boards Act, S. 192. 

Whero a contractor with a District Board was un- 
able to complete the contract within the stipulated 
time and he wa.s relieved of his obligations on tho 
apparent understanding that ho was to be paid for 
the work done, and he sued for the same. 

HcTd, S. 191 (1), IT.P. Local Boards Act did not 
(.atpply as it was not a contract by the Board and 
that Art. 56 applied to the case. 109 Ind. C.rs. 
639=3 Luck. 584=5 O.W.N. 350=A. I R 
Omlh 297. 

Art, 56 — Contract — Price of work done 

A suit for the recovery of the price of work done 
and material's supplied on a contract to build .a house 
comes under Arts. 120; Arts. 52 and 56 are inap- 
pHcable to the case. 103 P.R. 1913=81 P L R 
1914=22 Ini. Cas. 576. ' ' 

Art. 56 — Contract — Ruling Prince. 

A suit by contractor eng.ngcd in British India by 
an agent of a Ruling Prince, agninst the agent for 
work done by him. is governed by Art. 56. 43 P. 

R. 1910=70 P.W.R. 1909=4 Ind. Ois. 902. 

*” 56-— Suit for price of work done bj’ plain- 

tiff for llio defendant at plaintiff request — Prin- 
cipal and agent — Contractor emploved by agent to 
do work for principal. See CONTRACT ACT, S. 
230 (3). 14 P.L.R. 1909=43 P.R. 1910=4 Ind. 
Cas. 902. 


Art. 53 — 3. Starting point. 1326 

Art. 56 — Starting point of limitation — Budd- 
ing contract. 

^ .\ccording to an agreement between the contfactor 
and tho Military Department, the work was to be 
finished in ten months and during the progress of 
the work, paj'ments were to be made to the contractor 
by way of advances to be adjusted at the time of 
ilio preparation of the final bills. The balance was 
■to be paid to him after the final bills liad been pre- 
l>nrcd by the Milit'.iry Department. These bills had 
ft he prepared after final measurements made in 
}lic presence of the contractor after the completion 
of the work. The contractor wbs also to do such 
(Xfia work in connection with the construction of 
(lie buildings as tho Military Engineering authori- 
ties should call upon him to do or execute. There 
was also an aibjtration clause in contracts making 
it incumbent on the parties to refer their disputes 
to arbitration. Soon after he had completed the 
work, the contractor requested the Officers of the 
Engineering Dep.irtment concerned to measure his 
work in his presence and to prepare the final bills. 
Jfc even sent his engineer, but no steps were taken 
to nica.snre tho work in his presence. In fact almost 
up to date of the suit negotiations continued bet- 
ween tho p.arties as to the correct amount claimable 
by the plaintiff on aceomit of the work done by him. 
No reference wa.s made by either party to arbitration 
and when the contractor filed .a suit, even then the 
other party did not ask for stay of suit and that the 
disputQ bo referred to the arbitration: 

TTcId, (i) that since the negotiations for settlement 
jof claim continued up to the date of the suit? no ques- 
Ition of limitation under the circumstances arose with 
regard to tho contractor’s claim. A.I.R. 1935 Lah. 
775=160 Ind. Cas. 739. 

Art. 57. 

Synopsis. 

1. Applicability and Scope. 

2. Money lent on pledge. 

3. Mutual, open and current account. 

4. Starting point. 

1. Applicability and scope. 

Art. 57 and S. 20 — Customer of Bank over- 
drawing account on different occasions — Limitation 
for recovery — Repayment by customer— If saves 
limitaticn in respect of general balance of account. 

When the customer of a bank draws a ch^ue on it, 
knowing that the funds at his credit are iiuufficienb 
to meet it but expecting the hank nevertheless to 
honour it, he implieffiy applies to the bank for an 
overdraft or a loan. Each such transaction is an 
independent loan, limitation for the recovery of which 
is determined by Art. 57 of the Xdmitation Act. 
Regarded in this light, oach payment made by tho cus- 
tomer over his signature goes to extend limitation iu 
regard to the particular overdraft which it goes to 
rep.ay and which would be the earliest item ontstaud- 
ing on tho debit side. Tho payment would there- 
fore he of no avail to save limitation in respect of 
the general balance of account. Th© fact that part 
of fiio floating balance is secured would not make 
a difference in this respect. 86 Pht. 231=1948 
;Comp. 0. 127=A.I»B. 1948 Pat. 18. 
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Art. 57 — On demand, meaning of. 

"Under Art. 07, when no time is fixed a loan is pay- 
able on demand — that is, forthwith — so when money 
js lent and charged upon land, and no time is fixed, it 
is payable on demand — that is, forthwith — as the 
words “on demand” used in tMs sense mean “forth- 
with and without demand”. A.I.R. 1941 Sind 
158=1. L.R. (1941) Ear. 124=196 Ind. Cas. 5G5. 

Arts. 57 and 60— Distinction— "On demand’— 

Meaning — Thavanai account— Money payable on 
demand— Limitation . 

Art. 57 applies to ordinary loans where no time 
is fixed for payment i.e., to suits for money payable 
“on dcnv.)nd” in the legal sense of the term. Art- 
60 applies to o'Ses of money deposited under an 
agreement that it shall be repayable “on demand” 
in the popul* r sense of the terms after demand 
as made; wlien after expiry of thavanai contract no 
fresh contract is entered into, the money held is bhe 
a deposit in the banker’s hands which is ordi- 
n.-^rily payable ‘on demand’ in the legal sense ard 
therefore Art. 60 applies. 13 Bur. L.T. 21=10 L. 
B.R. 161=57 Ind. Cas. 908. 

Arts. 57, 58 — Scope. 

A suit in which a lender transfers to the borrower 
a cheque which had been drawn by another person 
and endorsed in his ft'vour by the payee does rot 
come within the ambit of Art. 58 but is governed by 
Art. 57, which is a general article applicable to a 
suit for the recovery of money payable for the money 
lent; and the terminus a quo is the date on which 
the loan is made. Where loan was made 05 30th 
August, 1923, when the money wiae received by the 
borrower, the suit brought within three years from 
tliat date, must be held to be within time. A.I.R. 
1938 P.C. 66=1938 O. W. N. 203=(1938) A., 
L. J. 148=47 L. W. 234=4 B. B. 305=42 C.. 
W. N. 514=19 P. L. T. 222=1. L. R. (1938) 
All. 326=(1938) 1 M. L. J. 785=(1938) M. W. 
N. 573=67 C. L. J. 176=1938 A. W. R. 30=40 
Bom. L. R. 752=32 8. L. B. 388=65 I. A. 132 
=172 Ind. Cas. 978. 

Art. 57— Claim fci personal decree under 

mortgage — Limitation. 

Where, under a mortgage, a mortgagee was to re- 
nt'iin in possession for a fixed period, a personal 
covenant to pay the mortgage money is necessarily 
implied and the period of limitation to recover the 
same falls under Art. 57. A.I.R. 1936 Pesh. 43 
=160 Ind. Cas. 986. 

Arts. 57. 115— Money lent. , , ^ 

The pldntiffs were dealers in timber and the de- 
fendant did the business of sawing wood. According 
to the plaint, between certain dates, a certain sum 
of money was adviuiccd to the defendant and the 
defendant sawed a certain quantity of timber from 
one date to another mentioned in the plaint and that 
thereby ho did work worth a certain amount. Ds- 
dneting the value of the work done, the plaintiffs 
claimed the balance of their money lent: 

that Art. 57 governed the suit and not 
Art. 116, and that the case was similar to that of 
a party advancing money to another and the borrow- 
er repaying the money lent from time to time. A. 
I.R. 1934 All. 122=8 A.W.R. 190=147 Ind. Oaa. 
295. 

Arts. 57 and 115— Thavanai account— Relation 

of parties to. 

The relationship between the partiea to a Thavanai 


:u'cuunt is that of lender and burrinver. Tlio iiuuicy 
is to be paid at u fixed period ^I'ler twu uioiilhs •uul 
unless the lender dcmamls it, the luau is taken to 
ho extended for next two inoulhs. Art. 5" and not 
Arts. 60 and 115 appUes to a suit brouglit on t/ia- 
vanai account- 8 L.B.R. 526=10 Bur L T 
53=36 Ind. Cas. 497. 


Arts. 57, 68 and 80 — Suit cn hundi— Kundi in- 
admissible — Claim on original consideration Li- 

mitation. 

A suit upon two liundis payable in thirty days front 
the date of execution was brought more than three 
years from the date of the hundis, but within three 
years from the expiry of one month within which the 
iiiindis were payable. The hundis not being pro- 
perlv stamped were inadmissible in evidence and 
])1: iiitiff claimed a decree on the original considera- 
tion : 

IJcUJ, that the suit not having been brought with- 
in three years from the date of payment of the origi- 
nal transaction, was btirred by limitation as the hun., 
(lis could not he used for extending the time for pay. 
ment. 7 Cal. 256, approved. 29 C.L.J. 508=51 
Ind. Cas. 945. 


Art. 57— Advance in kind and cash— Suit to 

recover- Applicability. . - , 

A suit to recover money on account of aavanco 
made in gi’oin and cash is not governed by Art. 67. 
103 P.W.R. 1916=37 Ind. Cas. 300. 

Art. 57 — Creditor having debtor’s funds for 

*^^question of limitation arises where a creditor 
has funds bclougiiig to the debtor «.at his disposal to 
nav himself out of it- 2 O.L.J. 620=32 Ind. Cas. 


729. 


•Art. 57— Suit for— Money advanced as price 

—Questions for decision. ^ e 

Where no time is expressly fixed for dchveiT of 
the goods in a suit for the money advanced the Court 
must find whether hy reason of trade, custom or 
other usage, any particular period can be laid down 
as the date of delivery failing which, some reason- 
able time should be fixed after the advance of his 
money for delivery, having regard to aW clrcum- 
13 A.L.J. 394=28 Ind. Cas. 969. 


Art. 57 — ‘Deposit’— Meaning of. 

On 3lBt March, 1902, oue M sold property to O 
for a part of debt due to plaintiff the vendee under- 
took pay the the sajd debt to pLiintiff. On 18th 
Febru.iry, 1908 plaintiff sued G’s widow for tho 
sum. Defendant pleaded that the money having 
been left with G as a deposit, the suit was barred 
by limitation: 

Held, that tho suit was not barred as it was a 
suit for money payable for money lent and Art. 
57 of the Limitation Act read with the Punjab Actl 
I of 1904, applied. The test to see whether there 
was a deposit, was whether M remained liable to 
plaintiff and so retained some sort of dominion over 
the purchase money in G’s han^s. It being not 
80, the case was merely one of transfer from one 
{person to another of liability for debt. 69 P.R. 
1910=101 P.W.R. 1910=108 P.L.E. 1910=7 Ind. 
Cas. 467. 

Arts. 57, 62, 89 and 120 — Suit against the sons 

of the agent for money appropriated by the agent 
and thrown into his estate— Sons benefited. 

A suit by the principal against the sons and re- 
presentatives of the agent for money received by the 
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h^jent and not accoantcd for and which had bene- 
fited the estate of the sons is governed by Art. 120 
nnd not by Arts. 57. 62 or 80. (1909) 6 A.L. 
J. 667=2 Ind. Cas. 118=31 A. 429. 

2. Money lent on pledge. 

Art. 57 — Money lent — T.,oan on pledge. 

A suit for the recovery of money secured by a 
pledge is really n suit for money lent and advanced. 
If the suit is one to recover tho un|vud balance of 
a loan, the fact that movable preper+y has been 
pledged does not change the nature of the suit and 
Art. 57 applies. A.T.R. 1935 Bom. 213=37 Bom. 

L. B. 163=156 Ind. Cas. 531. 

— ^Art. 57 — Pawnor and pawnee. 

Neither the fact that the pawneo had no power to 
sell the good.s pledged to him, nor the express sti- 
pulation that the recovery of the debt should he 
made out of the proceeds of sale to bo held by the 
pawnor tahes awav or suspends pawnee's right to 
suo for the debt under the contract of loan. The suit 
for the same must be brought under Art. 57 nnd 
Jtime runs from the date of the loan. 104 Ind. Cas. 
641=A.I.R. 1927 Nag. 346. 

—Arts. 57, 115 and 12&--Loan— -Pledge — ^Limi- 
tation . 

A suit to recover the balance of money remaining 
due after the sale of the articles pledged as its s«vii. 
rity is merely a «uit for money lent and ♦he period 
of limitation applicable to ench a suit is three Tears 
from the time fhe lo.an is made under Art. 57. 7 

Bom. T>.R. 7.39=30 Bom. 218. 

——Arts. 57. 120 — Pledge of moveables — Pipht of 
pledgee -- Maintainability of suit for sale — Limi- 
tation — Personal remedy — Right of hypothecatce— 
Contract Act. S. 176. 

TTfild (Per !^uhrn7tmania Aii/ar and Bca.son. 

— That a Plodfrec of moveable property mav. notwith- 
standing that he may have the right to sell the pro- 
perty imder pledge under S. 176 of the Contract 
Act sue to recover the amount due under the pledge 
bv sale of the pledged property. Art. 120 of the 
Tnmjt.'itioii .\ot governs sueh a suit for sole, while 
Art. .57 will applv to a suit to recover the monev 
uer-snn.sllv from the debtor. 11 M. 153, not foil. 
21 r. 21 and 17 A. 284. foil. 

Per TlnnVs, .7. rontm. — A suit at the iusbanee of 
n pledgee, to recover the debt bv sale of the pledged 
proportv is not maintainable. A suit for 
sale of the pledged property will bo barred if a 
suit for recoverv of the debt nersonallv from the 
pledgee he Ivirred under Arf. 57, as the right to scU 
Hs only .necesgorv to the right to recover the debt. 
11 M. 153. foJI, An hvpothecatee is entitled to 
sue for recovery of tho debt by sale of tbe 
hvpothecated property. (1902) 13 hf.L.J. 445=27 

M. 528 (F.B.). 

•— — Art. 57 — Pawnor and pawnee — Suit to recover 
h.alaneo after sale of articles pawned — ^Tdmifation. 
ftee CONTRACT ACT, S. 176. 1902 A.W.N. 43= 
24 A. 251. 

3. Mutual, open and current account. 

— Arts. 57 and 85 — Applicability — Mutual ac- 
counting ceasing to be such. 

though §a account started aa a mutpal one, it 


continues on a different footing and changes its na- 
ture, Art. 85 has no application and the proper 
article applicable is Art. 57. A.I.R. 1937 Rang. 
340=1937 Rang. L.R. 254=172 Ind. Cas. 837. 

“ Arts. 57 and 85— Money lent. 

The defendant borrowed money from the plain- 
tiff from time to time, made payments to him occa- 
sionally and struck balance in his favour. The 
transactions created obligations on one side only, 
those on the other being merely complete or partial 
discharge of such obligations. On the account as it 
stood there were no independent obligatdons and 
there were and could be no reciprocal demands be- 
tween the parties: 

I7Wd. fltnt the account was not mutual account 
within Art. 85 and the suit being one for recovery 
of money payable for monev lent, was governed bv 
Art. 57. A.I.R. 1931 Isih. 241=12 L. 420=32 
P.L.R. 954=1.34 Ind. Cas. 513. 

• -Art. 57— Book accounts. 

Plaintiff .sued defendant for a sum of Rs. 1,600 due 
r>s princin.al and interest, on book accounts. It was 
alleged that defendant had struck a balance in fa- 
vour of the plaintiff for Rs. 756-14.0 and that he 
had since taken a further sura of Ra. 57 and these 
stems together with interest accrued due amounfotl 
to a total of Rs. 1,600. The occounts on record 
were not mutual, open and current and there were 
no reciprocal demands between tbe parties: 

TTflfl, that Art. 85 does not apply but that the 
•aifide applicable is either 57 or 64. 4 L.L.J. 65 
=A.T.R. 1922 Lab. 204. 

—Arts. 57. 64 and 85— Running accounts closed 
—Money advanced subsequently— Suit to recover 
— Umitati-'n. 

Where running and open accounts were closed and 
balence struck and an overpayment was made, to 
the defendant subsequently a suit to recover the latter 
w.n.s hold, to he one on a closed account and wa? 
"overned bv Art. 57 or 64 .end not hv Art. 85. 148 

P.W.R. 1916=7 P.L.R. 1917=35 Tnd. Cas. 577. 

4. Starting point. 

Art. 57— Money paid by cheque — Limitation 

— When time begins to run. 

Limitation to recover money paid by cheqne runs 
from the date of the receipt of the money by the 
pavee and not from the date of delivery of the cbe- 
Oiie. 38 Rom. 293=16 Bom. L.R. 121=23 Tnd. 
Cas. 779. 

—Art, 58 — Scope. 

Arf. 58 applies to a ease jn which the lender draws 
hi.s own cheque and gives it to the borrower. It does 
not govern a suit in which he transfers to the bor- 
rower a cheque which had been drawn by another 
person and endorsed in his ftivour bv the payee. 67 
r.L..T. 176=1938 O.W.N. 203=fl938) A.L.T. 
14R=A.T.B. 1938 P.C. 66=47 L.W. 234=4 B.R. 
30.5=42 C.W.N. 514=19 P.L.T. 222=I.L.B.' 
(19.38) AH. 326=(1938) 1 M.L..T. 785=(’1938) M. 
W.N. 57.3=65 I. A. 132=1938 A.W.R. 30=40 
Bom. L.R. 752=32 S.L.R. 388=172 Ind. Cas. 
978 (P.O.). 

——Art. 58 — Starting point of limitation. 

The period of three years prescribed by irt. 68 
begins to run from the date on which tho cheque is 
paid, and phpqne is paid when it js ewbed bjr tbg 
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lender’s bankers. It is only then that the lender’s private person. But it is not intended to apply to a 
money passes into the hands of the borrower, and transaction which is regarded by the law as a loan A 

the loan is made by the former to the latter, the suit to recover money deposited with a banker on a 

mere handing over of a cheque by the lender to the current account is governed os to limitation by Art. 
borrower does not amount to a payment of the cheque. 60. 1907 A.W.N. 263=4 A. L.J. 628=29 A. 773 

Nor does the period begin to run against the lender Arts. 59 and 116— Applicability — Reeister<.d 

when the cheque received by tho borrower is given bond. ^ 

by him to his own bank and the amount is credited In the case of a registered bond, the article of 4hA 

to him by the bank. 1938 O.W.N. 203=(1938) Limitation Act which is applicable is not Art 
A.L..T. 148=A.I.R. 1938 P.C. 66=47 L.W. 234 but Art- 116. A.I.R. 1934 Bang 227=151 Tnd 
=4 B.R. 305=42 C.W.N. 514=19 P.L.T. 222 Cas. 426. 




=I.L.R. (1938) All. 326=(1938) 1 M.L.J. 785 
= (1938) M.W.N. 573=67 C.L.J. 176=1938 A.W. 
R. 30=40 Bom. L.B. 752=32 8.L.B. 388=65 

I. A. 132=172 Ind. Cas. 978 (P.C.). 

Art. 58 — Starting point— Hundis, transfer of 

— Loan — Due date. 

Tho mere transfer of hundis for the purpose of 
making n loan of their value when realized does not 
amount to a loan until money has been realized by 
the transferee. Consequently, where hundis were 
transferred which were mature nfter a time the 
starting point of limitation for a suit to recover tho 
lo.an is the date of the realization of the money and 
not the date of transfer. L.R. 3 C. P. 300 apnlied. 
2 A. L.J. 579=(1905) A.W.N. 181=28 A. 54. 

Art. 59 — AppHcabilitv. 

There is no reason to distinguish between money 
lent and p.ayable on demand governed by Art. 57 or 
59 and money lent and charged upon land and gov- 
erned hv Art. 132. A.I.R. 1941 8ind 158=1. L. 
R. (1941) Kar. 124=196 Ind. Cas. 565. 

Art. 59 — Loan payable on demand and secured 


bv a m'-rtgagc. , a ^ 

T^imitation in the case of money lent under an 
agreement th.at it shall be payable on demand runs 
from the time when the loan is made and it would 
he anomalous if limitation ran from a different time 


in n case where the money wns lent on an agree- 
ment that it should ho pavahle on demand but is 
also securod hv a mortgage-deed. It is not necessary 
in such cases that an actual demand should he made 
for limitation to commence. 21 Mad. 1.39, Poll 
in Tnd. Cas. 132=6 Rang. 297=A. T. R. 1928 


Rang, 189. 

Arts. 59 and 60 — Deposit and loan — Distinc- 

Bistinction between deposit aud loan explained, 
A.T.R. 1940 P.C. 132=6 B.R. 852=1940 O.W. 
N, 778=1940 A.W.B. 138=44 O.W.N. 1041=.52 
L.W, 388=(1940) A, L.J. 612=(1940) M.W.N. 
1000=1. L.B. (1940) Kar. (P.O.) 277 (8up.)=42 
Bom. L.B. 971=72 C.L.J. 435=189 Ind. Cas. 444 
(P.O.). 

Arts. 59 and 60— Applicability . 

Where money is deposited with ^ banker and is 
payable on demand, a suit for recOTCry of the same 
is governed by Art. 60 and not by Art. 59. A. I. 
R. 1986 Lah. 718=17 L. 481=38 P.L.R. 1025= 
166 Ind. Chs. 699. 

—Arts. 59, 60— Limitation — Suit to recover 
money deported on current account— Loan— De- 
posit— Acknowledgment . 

BsitibU. — It is Air from easy to say to what class 
of cases the Legislature meant Art. 60 to apply. 
It may apply to tho transactions between a banker 
and his customers known ss “fixed deposits” or it 

W apply ^^7 19 3ppo^ of usoii^ fflAdo with « 


■ ■ Art. 59— Overdraft. 

An overdraft in the hands of a banker is merely a 
loan and Art. 59 applies to such overdraft. 102 
Ind. (3aa, 408=29 ^m. L.R. 423=A.I,R. 1927 
Bom. 362. 

Arts. 59, 132— "On demand”. 

A sum payable “on demand” is repayable forth- 
with and the words “on demand” are superfluous; 
iu each case the question whether or not the parties 
intended that the words “on demand” should be 
treated .as an integral or operative part of the agree- 
ment depends upon the true construction of the 
agreement. 11 B. 328=A.I.B. 1933 Bang. 188= 
147 Ind. Cas. 281. 

Art. 60. 

Synopsis. 

1. Applicability and scope. 

2. Banker and customer. 

3. Construction — "So payable”. 

4. Demand. 

5. Deposit. 

6. Deposit and loan. 

7. Fixed deposit. 

8. Implied agreement. 

9. Registered agreement. 

10. Starting point. 

11. Suit without demand. 

/ , 
1. Applicability and scope. 


Art. 60— Applicability. 

Before Art. 60 of the Limitation Act can apply 
ot only must the transaction bo a. deposit but there 
uifit be in addition an agreement that it shall he 
"v„ble oi acmo.d. (1950) Na^ 562=1950 

•omp. Cm. 225=A.I.R. 1951 Nag. 255. 


Meaning of. 

The word “banker” as used in Art. 60 of the 
Limitation Act does not necessarily mean a “pre- 
fessiomil” banker and it applies equally to a trader 
who acts as a banker in relation to a particular 
customer or customers. Tho word ‘ deposit 
is not defined in the Act and it does not appear that 
that word has been used in a technical sense, that 
is the return of the goods or money in specie. Such 
a meaning would he contrary to the ordinary usage 
of the language. Therefore, Art. 60 should be deem- 
ed to apply to a case where one man places money 
in the hands of another on tfie term that an equi- 
valent sum has to be paid back on demand. I.L. 
B. (1948) Nag. 349=1948 N.L.J. 513=A.I.B, 

1948 Nag. 377. 

^Art. 60— Claim for refund of money deposited 

ll governed by Art. 60. A.I.B, 1944 24V 
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= (1944) A.L.J. 339=1944 A.W.B. (H.C.) 175 
=1944 O.TV.N. (n.C.) 252=1. L.R. (1944) All. 
554. 

■ Art. 60 — A suit for tlie recovery cf the sur- 
MMiilor v.'ilue of nil iiisurjiiice policy is f'overnod by 
Art. GO. 1912 N’.L.J. .380=A.I.‘R. 1943 Na". 9 
=I.L.R. (1913) Xag. 253=20.3 lad. Cas. 193.' 

-—Art. 60— .\ suit for recovery of a deposit U'tli 
a bunker uhicli is not a fixed term is governed bv 
Art. CO. A.r.R. 1938 Rang. 335=1938 Rang. L. 
R, 4G8.-=179 Ind. Cas. 428. 

Art , 60 — Essentials . 

To bring the transaction under Art. 60, Limita- 
tion Act, it is necessary to show not only that there 
wrifl a depo.sit, liut that the deposit was under au 
agreement that it sliall be payable on demand. Ill 
Tiid. Ca.s. 210=.51 Mad. 549=29 M.L.W. 460=A. 
I.R. 1928 Mad. 509. 


Art. 60 — Breach of agreement to sell— Suit 

for recovery of deposit. 

In a certain contract for the sale of property the 
vendor was to satisfy certain conditions before com- 
pletion of tho contract, but no time was specified 
for it. Tlio vendor mortgaged the property to ano- 
ther and afterw.irds it was sold in satisfaction of 
that mortgage. The purchaser then sued for reco- 
very of deposit money: 

TIcUl, that the purchaser need not have sued with- 
in a reasonable time. It was Art. 97 and not 60 nor 
11.5, that governed such a case, and time was to bo 
counted since when the property ^vas sold in satis- 
faction of the mortgage, because it was then that 
tlie contract, having become inipo.<! 3 iblo of perform- 
ance, ended. 117 Ind. Cas. 700=33 C.W.N. 115 
=56 Cal. 455=A.I.R, 1929 Cal. 216. 

■ Art. 6(1— Balance out of deposits. 

Plaintiff sued the defendant for money which 
plaintiff’s father used to deposit every now and 
then with the defendant and used to withdraw, when 
necessary, through himself or through others or got 
money paid to others; and there was also demand on 
•a, certain date: 

HeW, tlmt the suit was governed by Art 60. 98 

Ind. Cas. 554=A.I.R. 1927 Pat. 91. 


Art, 60 — Deposit with right to lend— 'Banker' 

— Scope of Art, 59. 

The defendants Nos. 1 and 2 were to hold the 
money deposited by plaintiff for sole custody .and 
by why of deposit; they were at liberty, if they 
thought it safe and on their own responsibility and 
risk, to lend the money to others and that, in case 
-they did so, they were to pay a certain sum to the 
plaintiff as interest on the money so lent, presum. 
.ably after realizing such interest from the debtors: 

Held, tl^at Art. 60 and not 59 applies to -.mit 
for recovery of money. Article 60 is not limited 
in its application to claims against bankers only. 
39 Mad. 1081, Foil. 66 Ind. Cas. 752=25 C W 
N. 981=A.I.R. 1921 C?al. 644. 


Arts. 60 and 145 — Suit for delivery of gold 
mohurs or value— Recovery of pictures. 

The petitioner bailed some gold mohurs and de- 
posited a few pictures with one C. On demand be- 
ing made delivery was refused; 

Seld, that ao far aa the mohurs were concersed 


lilt- suit uas ouo for moucy deposited aud Art. 60 
governed tlio suit- 41 All. 643=17 A.L.J. 883= 
1 U.P.L.R. (A.) 95=55 Ind. Cas. 45. 

— 'Arts. 60, 89 and 106— Money advanced fer 
joint purchase — Suit to recover — Applicability. 

A suit to recover money jxiid to defendant to be 
used ill a joint purchase of property, is governed by 
Art. 89 and not 60 or 106, as the defendant was 
acting only as the agent of the plaintiff. 33 lud. 
('■Mi. 438 (Lah.). 

Arts. 60 and 59 — Distinction between deposit 

— Money lent. 

Where money was deposited with a bank on condi- 
tion that interest would be payable aud the banker 
would jiay the money on demand, Art. 60 of the 
J..iniitation Att applied and not .\rt. 59. Art. 59 
deals with the case of money lent under an agree- 
ment that it shall be payable on demand. Art. 
60 refers to the case of money deposited under an 
agrecniont that it shall be payable on demand. 
37 All. 292=13 A.L.J. 402=28 Ind. Cas. 949. 

—Arts. 60, 66, 115 and 120 — Money deposited 
payable on happening of an e;ent — Period of limi- 
tation for suit to recover— Applicability of Arts. 
60, 66 and 115. 

A suit for the recovery of money deposited with 
another and repayable on the happeniog of a future 
event and brought after the happening of the event, 
is a suit for “compensation for the breach of any 
contract not in writing registered” within Art. 115 
iuul is barred if not instituted within 3 years from 
the date on which the event happened. Neither Arti- 
cle 60, nor 66 nor 120 governs such a suit. (1914) 
M.W.N. 264=22 Ind. CSis. 60, 

Arts. 60, 64 — Agreement to receive money and 
to pay lender's agents — “Deposit.” 

Where tho agreement was that B should receive 
money from time to time from A and pay A 's ser- 
vants as much as they wanted and return the balan- 
ce, and a balance was actually struck, a suit brought 
by A aguinst B for the balance is not necessarily 
governed by Art. 64, and in the absence of a find- 
ing that B was only A’s agent, Art. 60 may apply. 
(1900) 28 C. 393. 

2. Banker and customer. 

[See also A. I.R. 1948 Nag. 377, under Note 1]. 

— Arts. 60 and 59 — ‘Where money Is deposited 
with a. banker and is payable on demand, a suit for 
the recovery of the same is governed by Art. 60 
and not by Art. 59. 38 P.L.R. 1025=A.I.B. 
1936 L.ih. 718=17 L. 481=165 Ind. Cas. 699. 

Arts. 60 and 59 — In the document which was 

ihe basis of suit, promissory note executed by 
the defendants TO the plaintiff, a Nattukottai Chetly, 
fthe first defendant, stated as follows: *‘We have 
credited to your account Rs. 4,500 on the 6th. Rs* 
500 on the 27th. amounting in all to Rs. 6,000. 
As agreed between us the said amount of Es. 5,000 
is credited for 12 months’ thavanai, the rate of in- 
terest being one anna less the current new rate. So, 
the said amount of Rs. 5,000 and interest will be 
paid to your order in twelve months’ fArtvanflf:” 

Held, (i) that if there was no evidence whatever 
as to tho terms upon which a transaction of nature 
4vas made with a Nattukottai Chetij, there was 
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a pvesuuiptiou tliul tlic ChcHy is in the positiou of a 
banker and tlie person ti'^i^isactiug business witU 
him was in liie position of a customer and that ac- 
count was oil tlio demaud basis: 

(it) that the true construction of the document 
was that the plaintiff was depositing with the 1st 
defendant as banker a sum of Rs. 5,000 for a Qxed 
period of one year, thereafter that deposit to be 
repaid to tiie plaintiff and it was thereby agreed 
that after the year the deposit with interest was 
payable on demand, and tliat the case was covered 
by Art. 60 and not by Art. 59. 

(tti) consequently, as no demand was made earlier 
than three years from the date of the suit note, the 
suit note was executed at a time within the period 
of limitation and, therefore, it was executed in pay- 
ment of a non-barred pre-existing debt and being so 
executed by a manager of a joint Hindu family, jtj 
was binding on the joint Hindu family and judg- 
ments should be given, not only against the manager 
but against the sons, brother and nephews as wo!!. 
41 L.W. 536=(1935) M.W.N. 559=A.I.R. 193.5 
Mad. 734=157 Ind. Cas. 274. 

■ Arts. 60 and 57 — Where the dealings lielv/ecn 
the plaintiff and the defendants started by deposit 
by plaintiff and subsequently there were many items 
of deposits and withdrawals by the plaintiff in his 
own handwTiting: 

Seld, that the defendants* acted as the bankers of 
the plaintiff, and that the transaction in question 
commenced, vand continued to the end as between 
customer and banker. To such a case, Art. 57 did 
not apply but Art. 60 applied. A.I.R. 1934 L.ah. 
42=37 P.L.R. 56=151 Ind. Cas. 712=15 L. 242 
(D.R.). 

— ■—Art. 60 — Banker and Customer. 

In order to create the relation of banker to his 
customer there is no necessity that the banker should 
carry on only the tr.adc of a banker. It ratficcs, jf 
. with regard to the particular transaction, he was a 
banker as regards the particular customer. 102 
Ind. Cas. 408=20 Bom. L.R. 423=A.T.R. 1927 
Bom. 362. 

Art. 60 — Banker — Who is. 

Under Art. 60 it is not necessary to prove that the 
borrower was carrying on business only as banker. 
A man might become a banker or place himself jn 
the position of banker, with regard to a particular 
customer, and if the dealings between the lender and 
the borrower are such that the Court is satisfied 
4hnt It could ho said that the borrower is in the 
position of a banker to the lender, then the money 
so lent could be considered as a deposit. 93 Tnd. 
Cas. 215=28 Bom. L.R. 73=A.I.R. 1926 Bom. 
168. 

3. Constructicn — "So payable”, 

——Art. 60— Construction — "So payable,” mean- 
uig of. 

TTio words “so pajiuble,»» in Art. 80 mean pay- 
able on demand. A.I.B. 1936 Rang. 338=164 
Tnd. Cos. 412. 

•—Art. 60 — Oral demand. 

Under Art. 00 an oral demand is sufficient A 
I.R. 1941 Mad. 841=(1941) 2 M.L.J. 558=200 
Ind. Chs. 367. 

—Art. 60— Waiver of demand. 

In the Mse of a deposit made with the banker, th'o 


utrcssily for a demaud may bo got rid of by spcriul 
confrac or by waiver. A repudiation by the bank- 
er ot the customer ’s right to be paid any particular 
sum would no doubt be a waiver of any demand in 

i„Tc ^^“339”^“ 

stated'‘' "'■at is-Esae„UaIs of, 

The demand contemplated bv Arf an 
a legal demand. It must be made bv a 
Lie of giving a valid discharge t Jbe 
ment being made. If the deposit is paS IT 
persons than one, the demand must be madi i S 
nil or at least by one of them duly authored 
others and in a position to give a legal discharge on 
bebay of himself and the others. In the same^way 
tho demand must be a demand made directly on tSe 
party with whom the deposit lies in hjs capacity as 
depositee. The sf.artjug point of limitation under 
Art. 60 IS the date when the demand is made. Such 
.1 demand must be an unqualified demand for the 
whoi’c sum due. A claim to deposit not addressed 
to depositees but put forward in written sfntement 
in a suit in which both the claimant and the de- 
positee are co-defendants is not a demand of the 
aature contemplated by Art. 60. A.I.R. 1930 

Sind 173=1. L.R. (1939) Kar. 602=182 Ind. Cas. 
718 • 


Art. 60 — Claim in insolvency— If '‘demand” 

Where banker with whom money is deposited on 
current account is adjudged insolvent, tender of proof 
of debt by creditor and claim made by him in itisol. 
vency is not a demand within the meaning of Art 
60. A.I.R. 1938 Rang. 335=1938 Ring. L.R. 468 
=179 Ind. Cas. 428. 

—Art. 60— Demand— Demand for partial pay- 
ment. 

The demand contemplated by Art. 60 is clearly a 
demand for the re-payment of the whole amount of 
tho deposit due, and not a demand for partial pay- 
ment. A.I.R. 1938 Rang. 335=1938 Rang L 
R. 468=179 Ind. Cas. 428. 

Art. 60 — Demand, meaning of. 

A demand contemplated by Art. 60 is an unquali- 
fied demand for the whole sum due. 63 M.L.J. 
232=(1932) M.W.N. 918=A.I.R. 1932 Mad. 685 
=36 L.W. 514=130 Ind. Oas. 164. 

Art. 60 — Demand. 

Demands properly so called should bo distinguish- 
ed from requests for money on account. 63 Tnd. 
Cas. 759=25 C.W.N. 981=A.I.R. 1921 Cal. 644. 


5 . Deposit . 

Art. 60 — Deposit — Onus. 

The burden of proving that a particular 
tion was one of deposit is on tho person alleging the 
same and the answer to the question whether that 
burden hhs or has not been discharged must depend 
on the facts and circumstances of each case. A. 
I.R. 1939 All. 378=1939 A.W.R. 304=184 Ind. 
Cas. 559. 

Art. 60— Interest on deposit. 

The ordinary role is tlmt the cause of action for 
recovery of principal and of interest accruing duo on 
it is a single cause of action and where the claim 
is a single claim for principal end interest, two 
periods of limitation arc not applicable. Thus, in 
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a case falUnjj under Art. 60, that article applies to 
the principal as well as to the interest. A.I.E. 1940 
Pat. 329=6 B.E. 153=185 Ind. Cas. 339. 

Art. 60 — Deposit — Effect of family settle- 
ment. 

Certain amount stoud as deposit in the name of A 
■with a banker firm. There was a dispute regarding 
this amoTint which was settled by a family settle- 
ment whereby a portion of the money was to go to A 
and was pay.able to the banker firm and the rest of 
the money was to go to B. A subsequently sued 
the firm .and B, for recovering the amount of the 
deposit still standing in his name: 

77<’l^. that the nature of the deposit did not change 
after the familv settlement and it still remained as 
n deposit payable on demand to A. The suit was, 
therefore, gorerned bv Art. 00. (1937) M.W.N. 

1 M.L.J. ."iOrrlTe Tnd. Cas. 617. 

Art. 60 — Deposit — Insolvency of deoos'tee 

and subsequent annulment of adjudication — 
Effect of. 

Where a deposit is made with a person who is sub- 
seouently ad.jiidged insolvent and hater on the nd- 
iudiention is annulled and the property is handed 
back to him, the deposit does not lose its eharacter 
as such and assume th'’t of a mere loan. 19.38 Eang. 
L.E. 4r>8=A.T.E. 1038 Eang. 335=179 Ind. Cas. 
428. 

■ Art . 60— When tlie defendatit admit® tlm dc- 
pn.sit of money and issue of Pass Enok .and the plain, 
tiff has been operating on account, n suit by plaintiff 
for balance of amount due on deposit is governed bv 
Art. 60. 1936 M.W.N. 948. 

Art. 60 — Deposit — Tests 

For the purposes of Art. 69, in ordinary and 
popular language, the money of a customer stnnding 
to his credit in the accounts of a banker is moner 
deposited although for certain other purposes, the 
term ‘deposit’ is limited to goods which are placed in 
the Mistodv of a person with a view to their being 
returned in specie. For determining if tho money 
has been deposited within the meaning of Art. 60, 
it. ought to be seen whether what happened between 
the parties was of the nature of that sort of current, 
aecount which a customer keeps tfifh his banker. 
The use of any specific form of words in the halh- 
eht^7irt to state in express terms that the money was 
money deposited is not iiecossnrv if the course of 
business between * 1)0 parties establishes that in fact: 
It was so. A.T.E. 1936 Pat. 539=3 B.E. 59=15 
Pat. 709=18 P.L.T. 79=165 Tnd. Cas. 593. 

Art. 60 — Deposit — Construction of traiasac- 

tipp. 

Tile plaintiff deposited in 1899, with defendants, 
a firm consisting of her brothers, a certain sum of 
money which h.ad been given to her by her father’s 
family ns stri<1<inam for investment in the firm. A 
suit was filed by the plaintiff for recovery of t^o 
amount |n 1925: 

Held, that the transaction was in the nature of a 
trust and attracted application of Art. 120. But 
assuming there was no trust, the money was clearly 
deposited under an agreement that it should he pay- 
ablo on demand within the meaning of Art. 60 ani 
in either view the suit was within time* 63 M.L. 
•T. 232=A.I.E. 1932 Mad. 686=:(1932) M.'W’.IT, 

W5=30 L.W. 6X45sWe Tdc!? 454. 


Art. 60 — Deposit. 

The mord “deposit” jn Art. 60 covers all pay- 
ments of tho customer’s moneys made to the banker 
which make up the credit balance in favour of a 
customer in the banker’s bands. 102 Ind. Cas. 408 
=29 Bom. L.R. 423=A.I.E. 1927 Bom. 362. 

—Art. 60 — Deposit with banker — Suit for 
recovery — Limitation . 

Where the deposit is in the nature of a banking de- 
posit the depositee stands in a fiduciary relation to 
the depositor, and a suit to recover it, is governed 
by Art. 60. 1 U.P.L.R. (H.O.) 13=52 Ind. 
Cas. 25. 

Art. 6(h— Deposit repayable on demand — 

Money deposited on the understanding that it 
was to be paid on demand after a certain time. 

Money deposited on the understanding that it 
was to be paid on demand after a certain period does 
not cease to be a deposit within Art. 60 of the 
Limitation Act. Where money is deposited with a 
firm in the nnmo of a 'ttuiral B, the maral man B 
is neither the trustee in respect of the money nor 
h.as he any right to operate on it. The firm re- 
mains and is liable to A alone. 24 M.L.T. 264 
= 0918) M.W.N. 564=8 L.W. 221=47 Ind. Oas. 
948. 

Arts. 60 and 145— Deposit — Returnable on 

demand 

A suit to recover money left by plaintiff with de- 
fend.oTit to he repaid on demand and to be kept in 
deposit till then, is governed by Art. 60. 9. 10 
or Art. 145 of the limitation Act do not apply. 
Art. 145 cannot be applied to a deposit of money 
except in the case of coins which are ear-marked and 
where it is tho intention of the parties that tho 
identical coins should be retnrnod to the depositor. 
65 P.L.E.. 1918=4 P.E. 1919=166 P.W.R. 1918 
=47 Tnd. Cas. 592. 

Art. 60 — Deposit — Third persona. 

Where money has boon given to the defendant by a 
third person on behalf of the plaintiff, a suit to re- 
cover the money from tho defendant is governed by 
Art. 60 ns it amounts to n deposit. 19 B. 352 and 
28 Tnd. Cas. 688. Followed. (1916) 1 M.W.N. 206 
=19 M.L.T. 237=34 Tnd. Dis. 347. 

Arts. 60 and 59 — Depoeit, meaning of — Non- 
banker trader — Nature of relationship. 

Money >n the hands of a trader, who is not a 
banker, will be a deposit within Art. 60 if the Hr- 
fumstnnees point to the eonclusion. 39 Mod. 1081 
=30 M.L..T. 24.5=19 M.L.T. 129=(1916) 1 M. 
W.N. 186=3 L.W. 168=32 Ind. Cas. 965. 

Art. 60— Depo'iit for investment — ^Limitation. 

A person entrusted his nephew who was carrying 
.a money lending business with some money for in- 
vestment and the latter accordingly first deposited 
tho amount with the third party but subsequently 
withdrew it and invested it in his own firm. There 
was no evidence as to the esnet terms on which th® 
money was handed over. 

Held, tho presumption in the circumstances was 
that the money was deposited on terms that it should 
he payable on demand and aa such the claim 
recovery was governed by Art. 60 of the Limita- 
Tion Act. 28 M.L.J. 372=17 M.L.T. 266=28 Ind. 
Cas. 688. 

Art. 60 — Deposit — Meaning of — Demand. 

Deposit js colitoed to dealings witb bankers 
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and has no technical meaning. Limitntion for reco- 
very of a deposit of money •with a private money- 
lender runs from the date of demand. Absence of 
express words for payment on demand is insufficient 
to take a case out of Art. 60. (1913) M. W. N. 

218=19 Ind. Cas. 3. 


—Art. 60 — A transaction by which a sum of 
money is lodged with a person as dowry for a young 
girl of four years under circumstances which indi- 
cate that all the parties intended that the money 
was to remain with the lodgee for an indefinitely long 
period is a deposit and the article applicable is Art. 
60 of the Limitation Act. (1603) 5 Bom. L. R. 
511. 


•Arts. 60 and 63— Deposit with truuee— Tha- 
vanai — Suit for recovery of principal and inte- 
rest. 

A suit to recover a deposit with a Nattukottni 
Chetty on Thavanai terms, is governed by Art. 60, 
both as regards principal and interest. The next re- 
versioner of a Hindu can successfully bring_ a smt 
against the trustee to recover a certain sum with inte- 
rest deposited with him for the deceased 
maintenance, bV the family members of the 
even if the widow did not claim any more. Because 
the widow’s silence amounts to acquiescence in 
interest being treated as p.art of her .f®* 

tate. This suit is governed by Art. 60 of Limit.a- 
tion Act. as the interest is an increment to the depo- 
sit according to the agreement of the parties. 
Mhd. 629=11 L.W. 41fi=(1920) M.W.H. 248-38 
M.L.J. 437=58 Ind. Cas. 639. 


Art. 60— Deposit — Thavanai — 

In the absence of evidence as to the , 

loan, deposits mado with Ifaitulcottat Chetd s m 
are Indian Bankers on ihavanai are deposits payable 
on demand and suits for their recoverr are 
by Art. 60 of the Limitation Act. On the facts or 
the case held that the money was payable at the end 
of thavanai period and was not a deposit paynble on 
demand. 10 L.W. 67=52 Ind. Cas. 456. 

Arts. 60 and 115 — Deposit — f^^anai -- 

Suit for recovery of money — Nattukottat C.iel- 
ties. 


The article applicable to thavanai transactions, if 
thev realv mean that the deposit amount is to be re- 
paid whenever demanded, is Art. 60. Bot if the 
money is to be repaid at the end of tho thavanai 
period which is current when the demand is made, 
they are governed bv the residuary Art. 116. 1918 
M.W.N. 242=7 L.W. 330=4.3 Ind. Cas. 972. 


Arts. 60 and 115— Deposit — Thavanai. 

A certain amount was deposited at two months 
thavanoi interest. The terms of the deposit showed 
that interest was to be calculated at Thavanai inte- 
rest at two months rest. It was repayable cither on 
denuind or after tho current Thavanai year. In the 
former case Art. 60, Limitation Act, nnnlied. In the 
latter Art. 115 applied. 6 L.W. 687=(1917) M. 
W.N. 858=42 Ind. Oas. 573. 

—Arts. 60. 115 and 57 — Deposit — Thavanai 
account — Meaning of — ^Limitatirn . 

The relationship between the parties to a Thavanai 
account is that of lender and borrower. The monev 
is to be paid at a fixed period after two months and 
Unless the lender demands it the loan is taken to he 
extended for next two months. It was held that 

Art. 57 and pot Arts. 60 tqtd ^8 » 5 >pBod to f fPlI' 


brought on Thavanai account. 8 L.B.R. 526=10 
Biir.L.T. 53=36 Ind. Cas. 497. 


6. Deposit and loan. 


Art. 60— Deposit — Trust — When created 

— Deposit in confidence and not as loan Nature 

of — Liability to account. 

Whore one person deposits money with another in 
confidence, .-ind not because the latter was in need of 
money and therefore borrowed it from the former 
the deposit is one made in trust and the depositee 
stands in a fiduciary relation to the depositor and is 
liable tn render an account to the depositor. I. L. 
R. 0947) Rom. 162=48 Bom.L.R. 795=A. I. R. 
1947 Bom. 255. 


Art. 60 — Deposit and loan. 

When A h.ands over money to B and it is agreed 
hct\ve.*n them that A should take back from B as 
null'll monev a? might be required by him from time to 
time and that he should receive p.'ivment according 
to his needs from time to t-ime uand there is no agree, 
nienf that the whole money would be payable within 
a certain period, there is no obligntion on B to seolc 
out A and vepar him; he is to keep the money until 
asked for it. The transaction in such a case is a 
denosIt and not a loan. A.T.R. 1944 Nag. 101— 
1944 N.L.J. 83=1. L.R. (1944) Nag. 462=212 
Ind. Cas. 76. 


—Art, 60 — Dep-sit and loan— Distinction. . 

The terms. “ a loan” and ”a deposit payable 
on demand” arc not mntimlly exclusive. A deposit 
of money is not confined to a bailment of specific 
curronev to be returned in specie . As in the case of 
a deposit with a banker, it does not necessarily in- 
volve the erection of a trust, but may involve only 
the creation of the relation of debtor and creditor, a 
loan niider conditions. The distinction which is 
perhaps the most obvious is that the deposit not for a 
fixed term does not imnosc an immediate obligation 
on the dpposifee to seek out the depositor and repnv 
him. He is to keep the monev fill asked for it. A 
demand bv the depositor would, therefore, be a nor- 
mal condition of the obligation of the depositee to 


'j'av. 

One B W.-)S a minor when his father died and roh^ 
cry much on A snbseqiientlv. He had claims against 
ertain firms of which his father had 
nd he recovered certain amounts from them from 
h„e to time with tlio help of >4 and handed them 
ver to A who put them into his bank account, and 
redit them to B. The evidence showed that wheii- 
ver A paid anv of these moneys to B, « J'’as becouse 
^ InA asked for them. There was nothing m the 


rnpay kioi • 

Jlrld tbai'this was not a case disclosing any duty 
oti the ’bailee of the moneys to seek out his bailor 
and repay him, but only a duty to repay if and when 
the bailor requested rep.^yment. These bailments 
being deposits, the suit by'B to recover the amounts 
on A ’* failure to pav them on demand was govemed 
bv Art fiO. T>imitatinn Act and not by Arts. ,59 or 
K7 AIR. IMO P.C. 132=1940 A.W.R. 138= 
1940 O W.N. 77ft=44 O.W.N. 1041=6 R.R. 862= 
so L W 388=n940) A.L.J. 612=72 O.L.J. 436 
=(19401 M.W.N. 1000=T,L,R.f 1940) Kar. (P. 
C ) 277 8np.=42 Bom.L.R. 97J=J80 Jpfi. 
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Art. 60 — Desposit or loan — Test. 

Tiic li'iio ti'st tu <li.-ti>rrniiio wiiellier a particular 
fran^.'H t»>n is ntii‘ of loan oi' inic of di'i)osit ii* to oa- 
cciiiiin ivIn'tliiT till' ijioiU'y paid or deposited was in 
tlu* nature <if an ndvanoe of loan bo as to create the 
rel itionsliip of creditor and debtor between the par- 
ties or was merely a deposit without bringing into 
existence such n relationship. A.I.E. 1939 All. 376 
=1039 A.W.R. .304=184 Ind. Cas. 559. 

Art, 60 — Deposit — Constructicn. 

Wji.ore a certain amount is deposited with a firm 
and a metnoraiulum evidencing the depoist addressed 
,tn the firm and executed by the depositor, is to the 
olTect: “The sum of Rs. 1,000 that you have depo- 
sifed (Jntm Viyn hai) with me will be handed 
over to vou whenever you demand the aimc and I will 
pay you interest at the rate of 12 annas per cent, 
per mensem’’, the tran.saetion is one nf deposit and 
not of a loan. A suit for the recovery of the amount) 
is governed by Art. 60. The fact that there is an 
undertaking to pay interest does not convert the 
transaction info a loan. A.I.B. 1939 All. 378= 
1939 A.W.E. .304=184 Tnd. O s. .5,59. 

Art. 60 — Deposit and loan — Distinction. 

The distinction between a loan and a deposit is 
that in the case of a loan, it is ordinarily the duty of 
debtor to seek out the creditor and to re-pay the* 
money according to the agreement. In the case 
of a deposit, it is the duty of the 
depositor to go for the money to the banker or* 
the depositee and to make a demand for it. A.I E. 
1937 Lah. 81=39 P.L.E. 377=171 Ind. Cas. 506. 
Art. 60 — Deposit and loan — Distinction . 

The two terms “loan” and “deposit paynble on 
demand’’ arc not mutually exebisive. A deposit of 
money is not confined to a bailment of specific cur-i 
roncy to be returned in specie. As in the case of n 
deposit with a banker, it does not necessarily in- 
Volvo the creation of a trust, but may involve only 
the creation of the relation of debtor and creditor, 
a loan under eonditioms. The distinction which is 
perhaps the most obvious is tlmt the deposit, not for 
a fixed term, does not impose an immediate obliga- 
'tion on the depositee to seek out the depositor and 
re-pay him. He is to keep the money till asked for. 
A demand by flio depositor would, therefore, seem to 
be a normal condition of the oblifiVition of the depo- 
sitee to repay. A.I.E. 1936 P.C. 171=44 It. W., 
23=40 C.W.N. 997=(1936) M.W.N. 660=17 P. 
L.T. 513=.38 Bom.L.R. 739=2 B.B. 588=83 C.I/. 
•T. .541 = (1936) A.L.J. 986=17 L. 557=1936 A. 
W.R. 931=71 M.L.J. 712=38 P.L.R. 1006=63 I. 
A. 275=102 Ind. Cas. 454 (P.C.). 

■ Art, 60— Deposit and loan — Distinction bet- 
ween . 

It is not clear what the T.>cg|8latur6 meant by the 
word “deposited” in Art, 60 but there must be some 
difference between ^*money lent” and “money depo- 
sited” and one can only assume that a plaintiff rely- 
ing upon Art. 60 must prove that something took 
place between the parties at the tinio the money pass- 
ed which would constiti^ the handing over of the 
money “a deposit,” and "not a loan”. Ordinarily 
when A hands over money to B on the understanding 
that it is not n gift, but w’as to bo re-paid when 
demanded, that would be considered in law “a loan”; 
and when tho plaintiff seeks to prove that the money 
so handed over was a deposit, the onus would lie up-* 
on him to prove that there are additional circumstanc-- 
es which turned the *<iean” into a " deposit V there 
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is no distinction in the .\ot between the money lent 
.and money deposited with regard to the Agreement to 
re-pay. So that it is not the agreement that the 
niojM'y should be payable on demand that distin- 
giiislu'fl a depo.sit from a loan. There must be some- 
thing further proved, and it is not possible to define 
exactly wdiat th.-it something further must be. It 
has sometimes been suggested that facts must bo 
proved which create a sort of fiduciary relationship 
between the lender and the borrower. It cannot be 
said that that i.s nlwavs necessary. 73 Ind. Oas. 
97fi = 2o Bom.L.E. 503=A.I.R. 1924 Bom. 28. 

Art. 60 — A suit to recover money alleged to 

have licen dc'l’o.sited by the mother of the plaintiffs 
with the defenimt is governed by Art. 60, and not 
.■\rt. .59, the transaction being a deposit and not a 
loan in the ordinary sen.se of the term. (1932) A. 
L .T. 261=140 Tml’. Cas. 96. 

Art. 60— Deposit, what is— RelaUonslvp of 

Banker and customer essential, 

Where a pr-rtner opened n separate account in his 
daughter's iiame in partnership books, and the ac- 
count had been made up over"’' year and interest add-i 
od to it and the balance carried forward to the new 
years and there wore pavanents of small sums of 
money from time to time and a withdrawal of Rs. 

ion. 

IlchJ. that the account was not merely a loan to the 
firm blit comes within the definition of a deposit un- 
der Art. 60 being moneys of a customer in the hands 
pf his banker payable on demand, Really there is 
MO distinction between a deposit and a loan because 
they art* both moneys lent by customer to the tkank, 
but it is necessary for the purpose of considering 
wheth/cr Art. 60 applies to see whether the relation, 
ship of customer and banker arose between these 
parties. 102 Ind. Qis. 145=29 Bom. L.R. 427=A. 
I.R. 1927 Bom. 433. 

Art. 60 — Deposit or loan — Duty of Comt. 

If the plaintiff's witness took a mistnken view as 
to the nature of tho transaction and misdescribed it 
ns a loan, thbt would not, in law, prevent the Judge 
from determining whether tho money in question 
represented a deposit or a loan, nor would it alter the 
legal rights of the parties, A. I.R. 1939 Pat. 261 
=20 P.L.T. 84=5 B.R. 836=182 Ind. Cas. 831. ' 

7. Fixed Deposit. 

— 'Art. 6(^Fixed deposit. 

The plaintiff, after the death of her father, obtain- 
ed a succession certificate and brought a suit to re- 
cover her shares in tho deposit alleged to have been 
made by her father with the defendant. It was con-> 
tended that the money which wns in dispute repre- 
sented a loan and not a deposit and reliance was plac- 
ed on the sbatenient made by one of tho witnesses for 
the plaintiff in a previous suit to the effect that the 
plaintiff’s father Jiad lent the money to the defendant. 
The tria/l Court held that the oioney was deposited 
for a fixed period: 

Ecld, that after the expiry of the fixed period, the 
amount deposited must be deemed to be payable on 
demand to the depositor and therefore, the claim for 
such money was governed by Art. 60. A. I. R- 
1939 Pat. 261=20 P. L. T. 34=5 B.R. 836=182 
Ind. Cas. 831. 

- Art. 60 — Where an amount of Rs. 800 was 
deposited and it was stipulated in the document evi- 
dencing the deposit that the money would not be 
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■withdrawn for tVce yoirs and that after three years 
it could be withdrawn by the six persons jointly, that 
interest would be paid periodically in the meantime 
and that if an amount up to Bs. 100 be required for 
the minor, it would be withdrawn by these specified 
depositors: 

Held, tlvat the transaction was a deposit on the 
stipuLation that it shall carry interest at a specified 
rate and shall be payable to the depositors on de- 
mand and with a further stipulation that a demand 
slmll not be made within throe years and Art. 60 
applied to the tranaaction. A.I.R. 1937 Lah. 81 
=39 P.L.B. 377=171 Ind. Cas. 506. 

Arts. 60, 66 and 115— Fixed Deposit. 

Where a deposit is for a fixed period, the money is 
payable at the specified time vis., at the expiry of 
that fixed period and the articles applicable is not 
Art. 60, but either Art. 66 or Art. 115. A.I.R. 
1936 Rang. 338=164 Ind. Cas. 412. 

Art. 60— Fixed Deposit. ^ 

The money invested in fixed deposit Jn a bank is not 
money payable on demand but money payable at a 
specified time and consequently Art. 60 cannot ^l’i7 
to a suit to recover the same. 1930 A.L.J. llo7 
=128 Ind. Cas. 772=A.I.R. 1931 A. 59. 


8 . Implied agreement . 


Art. 60— Implied agreement. 

The agreement that the money shall bo payable on 
demand within Art. 60 need not be an express agree- 
ment. It can be an implied agreement, and often 
is implied from the circumstances of tho deposit. 
A.I.R. 1939 Bang. 42=180 Ind. Cas. 300 (D.B.), 

Art. 60— Implied agreement to repay on de- 
mand. 

Where it is alleged that the plaintiff deposited 
certain amounts with the defeniant and on his re- 
fusal to re-pay them when demanded, lUed a «uit, 
on the finding that there was a deposit with the 
defendnnt, in the absence of anything to the con- 
trary, an implied agreement to repay on demand 
must bo presumed and tive suit is governed by Art. 
60. A.I.R. 3934 Lah. 179=35 P.L.R. 91=147 
Ind. Cas. 338. Sea also (1913) M.W.N. 218 un- 
der Note 5. 


Art. 60— Implied agreement. 

In order to make Art. 60 applicable, it is neces- 
sary that the agreement to pay the amount due on 
demand must be “expressed", and its provisions 
are not attracted even if the agreement Is to be ‘ im- 
plied" from the course of dealings between the par- 
ties or the other circumstances of the case. 15 L. 
24ft=A.I.B. 1984 Lah. 42=ia7 P.L.B. 56=151 
ffnd. Oai. 718. 


“r 7 ''^ 5 'L’ ^,/®8‘Stercd agrcomciit il 

uas agreed tlmt 2lf should deposit Rs. COO witli 4 

and th-at A should pay an annuity of Rs. 3C to M 

for life. On the death of U, the annuity of Rs 3 C 

wns to discontinue but A was to refund the deposit 

to Af’s heirs. In case A failed to make the refund 

he was to continue to pay Rs. 36 to M's heirs so 

long as the refund was not made. On Ws dcatli 

neither the refund wos made nor was tlic annuity paid’ 

His heirs, therefore, brought a suit for refund of 

tlio deposit and for annuity for a period of 12 years 

prior to the suit. The claim for refund of deposit 

was held to be barred by limitation under Arts. 60 and 

116: 

4 

Held, that as the claim for the refund of the de- 
{)Osit was barred and the annuity could not be claim^ 
ed sei>arately, the plaintiffs had no right to claim 
the annuity. A.I.R. 1944 All. 241=(1944) A L 
J. 339=1944 A.W.R. (H.O.) 175=1. L.R. (1944) 
All. 554=1944 O.W.N. (H.C.) 252. 

10. Starting point . 

— -Art. 60— The period of limitation prescribed 
m Art. 60 is three years and not si.x years, and the 
t€r»u«Ms a quo is not the date of the last balance 
but the date "when the demand is made." A.I.R 
1934 Lah. 42=15 L. 242=37 P.L.R. 50=151 Ind 
Qis. 712. 


11. Suit without demand. 

Art. 60 — On the finding tllat there was a 

deposit with the defendant, in the absence of any- 
thing to the contrary, an implied agreement to re- 
pay on demand must be presumed and the suit to 
cover the deposit is governed by Art. 60. Even if 
no demand has been made, the plaintiff should not 
be non-suited on that ground as the bringing of the 
suit would itself constitute a demand, and the ouly 
thing that the Court can normally do is not to allow 
the plaintiff bis costs because of the absence of 
demand. 35 P.L.R. 91=A.1.R. 1934 Lah. 179 
=147 Ind. Cas. 338. 

■ Art. 60 — Under Art 60, the period of limi- 
ftation for a suit to recover money deposited under 
an agreement that it shall be payable on demand, 
is three years from the date when the demand is 
made. The making of tlu> demand is entirely de- 
pendent Upon tbo volition of the plaintiff and the 
period of limitation may be indefinitely prolonged 
and a suit may be instituted without even n demand 
being made in which case no question of limitation 
arises. A.I.R. 1933 Pat. 701=147 'ind. Cas. 
1094. 


9. Registered agreement. 


Art. 61. 


—Arts. 60 and 116— Limitation . 

Wlicre the claim for refund of money deposited is 
based on a registered agreement, the limitation of 
three years from the date when the demand is nuide 
under Art. 60 may be extended to six years under 
Art. 116 from the dnte of such demand. A.I.R. 
. 1944 All. 241=0944) A.L.J. 339=1944 A.W.R. 

(H.C.) 175=1944 O.W.N. (H.C.) 262=1. L.R. 
(1944) All. 554. 


Synopsis . 

1. Applicability and scope, 

2. Centribution. 

3. Guardian and Ward. 

4. Landlord and Tenant. 

5. Principal and Agent. 

6. Vendor and purchaser. 

7. Starting point. 
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1. Applicability and Scope. 


Arts. 61 and 120 — Applicability — Suit to re- 
cover mcney advanced for minor’s necessaries. 

Alt. <il til a suit under S. 08, Contract 

.\.t. -V suit, tlieroforc, to recover money paid for 
itiiiior’s jir('i‘.<s;iiies i.q {joveriied by Art. 61 and not 
t.v AM. Ijn. A.I.K. 1040 Mad. 106=50 L.W. 

MKiO) M.W.N. 708=T.L.It. (1940) Mad. 
-7—190 Ind. Cns. 101. 

Arts. 61 and 120 — Applicability — Contiact 

Act, S. 70. 

.Sui) fur recovery of money under S. 70, Con- 
liarl Act falls either under Art. 61 Or Art. 120 but. 
nut under Act 96, A.I.R. 1938 Lab. 99=1. L.R. 
(1937) Dili. 623=40 P.L.Tl. 300=175 Ind. Cas. 
588 . 

Arts. 61 and 120 — Payment by third person — 

Suit for compensation under S. 70 of the Contract 
Act — Article applicable. 

Art. 61 can bo applied to cases under R. 70 of 
1lio Contract Act wliero tbe payments made by the 
pLiinfiff produced an immediate benefit to the de- 
feiulant as in oa.ses of Government revenue or of 
decree amounts, l)nt the article will not apply when 
the benefit wjll only .ari.se* at a anl)scf]uent shigc 
and plaintiff’s cause of action will not be com- 
piotc till the subsequent stage is reached. To such 
crises Art. 120 applies. 4.') Ind. Cas. 786 (Mad.). 

Arts. 61 and 120 — Plea of set-off in defence 

—Limitation. . 

Cirt.nin projierfy wa.s held joiVitly plaintiff 
and defendant. In a suit for mesne profits by the 
plaintiff against tlte dofendont, the defendant claim- 
ed to set off certain amount due from the plaintiff 
to him, towards tlie costs of certain constructions 
made by hjm The claim to sot off was made by the 
defendant witliin six year.s of the commencement of 
such eonstruct'Ons; 

Jlelfl, that Art. 120 was applicable to such a 
claim and not Art. 61, as the defendant’s claim was 
not for money that the plaintiff should have paid to 
a third party, but for money spent by the defendant 
on behalf of and for the benefit of the plaintiff.) 
A.T.R. 1937 Ondh 394=1937 O.W.N. 831=13 
I.nch. 323=168 Ind. Cos. 472. 

Art. 61 — Scope. 

Wliere a person has two causes of action, one when 
a contract is broken and another arising when he pays 
money which defendant is legally bound to pay and 
he sues on the second, the suit is governed by Art. 
61, tho\igli the suit for damages arising out of the 
first cause of action is barred. 20 N.L.J. 73=A. 
r.R. 1937 Nag. 152=1. L.R. (1940) Nag. 437=169 
Ind. Cas. 298. 

Arts. 61, 96 and 120— Scope. 

In February 1919, It and N borrowed Ra. 5,000 on 
n promissory note from J and if. A few months 
later J realised Ba. 5,000 on account of this promis- 
sory note from R ujid 7*7 by means of a draft on 
them. In 1925, J and if instituted a snit for reco- 
very of Rs. 7,700 alleged to be due from B and N 
on the basis of the promissory note. The defence 
of the defendants was that the promissory note had 
been discharged by the payment in 1019. The case 
c? J and M was that the payment on account of the 
draft in 1919, was on another account. This, how- 


ever, was found by the Court to be false and it was 
lielcl that the payment had been made on account of 
the promissory note. It wvis also held that / had 
no ;iuthority to receive pajuront on behalf of M. 
C’ouserjuently, the suit by .7 was dismissed to the e-itent 
of half the chiiin. It was decreed in favour of M 
for half the amount in suit. The decree by the trial 
Court w.is On lOlli April, 1926. An appeal was pre- 
I’cired by J! and -V .and on lltli December, 1928, it 
was remanded and finally the Iligh Court dismissed 
the fijipeal on 29th .Tanuary, 1931. In consequence, 
the (Ici-reo wliUh liad been awarded v'‘gamst B and 
-V was executed by the decree-holder M and Ra. 1,200 
was recovered by lijm in February, June, July and 
Oi tobiT, 1932. A suit was then instituted by B and 
-V for recovery of Rs. 1,200 from J on the ground 
that the payment of the sKare of M due under the 
promissory note to J had been found to bo illegal by 
flio Courts and the plaintiffs had been mode to pay 
Us. 1,290 twice over and were, therefore entitled to a 
derree agajnst him for that amount: 

Ili'ld, lli*!t if Art. 96 did not apply to the case, 
titen probably it was Art. 120 that would apply. It 
was doubtful if the ease was covered by Art. 61; 
hut in either case time would begin to run either from 
the pa>-7nent of Rs. 1,200 or from the date of tho de- 
cree of the High Court, which was p.assed on 29th 
.Tamiary, 193], and under neither of the articles was 
the period of limitation less than three years and 
pon.'seqnentlv the suit w.as within time. A.I.R. 1936 
Lah. 747=168 Ind. Cas. 446. 

Art. 61— Applicability — Suit for money 

spent by Receiver in instituting suit to recover 

amounts due to estate. . , t xi. 

Wien a Receiver or Manager is appointed by the 

Court, he is appointed on behalf of all persons inte- 
rested in the property. Consequently, the exp^nsw in- 
curred by the Receiver of an estate in instituting a 
suit to recover money due to the estate arc incurred 
for and on behalf of the person who owns the estate 
and tliey come within the meaning of ‘money payable 
to the plaintiff for money paid for the defendant’' 
within the meaning of Art. 61 . A suit for recovery of 
such amounts is governed by Art. 61. The fact} 
that the Receiver was also benefited by the suit does 
not make it any way the less a suit on behalf of 
the owner of the estate. (1935) M.W.N. 698:=A. 
I.R. 1935 Mad. 594=69 M.L.J, 539=42 L.W. 
680=157 Ind. Cas. 746. 

Arts. 61, 52 and 83 — Scope. 

The plaintiffs instituted a suit against the de- 
fendants alleging that the latter had purchased 
certain goods; thafc the defendants wrongly 
got the transaction entered in the plaintiff'* 
name: and that in con8e<iuence had suffer- 
ed a decree to be passed for the price of the goods 
agaiust tbe plaintiffs. As the decree wns the result 
of the defendant’s wrongful action, the plaintiff* 
claimed to be entitled to realise from the defendant* 
the amount of the decree, for which they had become 
liable: 

Held, that the suit was not governed by Art. 
or Art. 83 of the Limitation Act, but by Art. 61 
A.I.R. 1933 Lah. 404=147 Ind. Oas. 67. 

Art. 61 — Applicability — Redemption IV 

purchaser — Purchase set aside — Suit for reim- 
bursement. 

A suit for reimbursement by a poTcliaser, whose 
purehn.<:e has been set aside os a sham transactioii, of 
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the s\iD\ of money he had paid for the redemption 
of an undisclosed mortgage on the property is gov- 
erned by Art. 61. 128 Ind. Cas. 907=32 Bom.L. 

R. 1376=A.I.R. 1931 Bonr. 39. 

Art. 61 — Supurdar — Money expended to pro- 
tect property— Claim for. 

Tliere was a dispute between A and B, amd C was 
put in charge of the property as a supurdar pending 
l!io determination of the right of A and B. After 
those riglits wore determined and C had restored pos- 
session, C was sued for their wages by two watch- 
man whom he had appointed to watch tho standing 
crop. C paid up the decrees .and instituted a suit 
against A and B for recovery of the money he had 
’to pay to the watchmen, 

HclA, that the suit was governed by Art. 61 or 
Art. 120 and not by Art. 102. C was entitled_to he 
reimbur.sed by A and B. Tlie cause of action in 
favour of C arose when lie paid up tho decrees, and 
suit by liiin within three years of payment was in 
time. A.I.R. 1930 Oudh 420=7 O.W.N. 760= 
128 Ind. Cas. 66. 


Art. 61— Puisne mortgagee paying prior 

mortgagee . 

Where the subsequent mortgagee himself pays tlie 
amount of the prior mortgage which the mortgagor 
is bound by law to pay, tl>o case is governed by Art. 
61 being money payable to tlio pfaintiff for money 
paid for the defendant. A suit brought more than 
throe years after such payment is barred. 1930 A. 
L.J. 57=A.I.R. 1929 All. 943. 

yArt. 61 — A suit by a puisne mortgagee 

against tlio mortgagor to recover personally from 
him the amount paid by the puisne mortgagee to dis- 
cUnjgc a decree on a prior mortgage is governed by 
Art- 61 of the Limitation Act. 63 Ind. Cas. 604= 
44 All. 67=19 A. L.J, 840=A.I.R. 1922 All, 153. 


Art. 61 — Suit to r«cover deposit under O. 21, 

R. 89, C, P. Code. 

Until a salo is confirmed it docs not transfer the 
interest of tho judgment-debtor to the auction- pur- 
chaser and, therefore, a deposit under O. 21, B. 89 
by a purchaser an equity of redemption after sale 
has been effected in execution of a mortgage-decree 
saves the right of redemption from coming to an 
end, A suit therefore to recover such amount depo- 
sited from the mortgagors is not covered by Art. 61, 
Limitation Act. 116 Ind. Che. 297=61 All. 606= 
1929 A. L.J. 419=A.I,B. 1929 All. 309. 


•Art. 61 — Money decree satisfied by another— 
Suit for reimbursement. , 

The discharge of a money-decree, which might bi 
realized in execution by the sale of immoTable pro- 
perties of the judgment-debtor does not give a per- 
eon znahing the payment a charge. Th« claim ii 
personal claim and Art. 61, Limitation Act is appli. 
cable when the case cannot be brought nnder Art 
182 110 Ind. Cas. 613^28 M^W.N. 393=21 

M.L.W. 182=61 Mad. gl8= 

820=56 M.L.J. 486. 


•=A.I.B. 1928 Mad 


.rt. 61 — ^Mortgage debt paid by anoth^ 

Where a person having no interest in the property 
pays money to liquidate a mortgage decree against 
the property, hie claim to recover the amount ie gov- 
erned by Art. 61. 78 Ind, Cae. 738=A. I B 

1926 Oudh 132. ’ 

•Arts. 61 and 1S2 — 

rchased an oiLwell subject to a mortgage in 


fi.vouv of B aud right of pre-emption in favour of 
iV. He made payments to the mortgagee B in part 
satisfaction of the mortgage-decree ou the oil-well 
such payments being necessary to save the oil-well| 
Hehl, that L had a charge for the amounts paid 
as against N who exercised his right of pre-emption 
as well as against person claiming through if 
Held, further that Art. 132 applied and not Art. 
61. 79 Ind. Qis. 7G6=1 Rang. 714=A.I.B. 1924 
Rang, 204. 


Arts. 61 and 120— Fine for mis use of land by 

another— Suit to recover. ^ 

Where the defendant used the plaintiff^s land 
without his permission for non-agricultural purposes 
aud in consequence tlvereof the plaintiff had to pay 
fine to Government and the plaintiff sued the defen- 
dant for recovery thereof, 

Held, that the suit is governed by Art. 120 and 
not 61. A.I.R. 1922 Bom. 267. 


Arts. 61 and 81 — Surety. 

Wlicre in a suit for recovery of money paid by 
plaintiffs on defendant’s behalf the plaintiffs come 
.into Court asserting that they had been obliged to 
])ay the money as sureties and their whole cause of 
action is that they had been treated as surotioa for 
defendant, Article 81 and not Art. 61 will apply 
07 Ind. Qis. 365=35 P.L.R. 1922=A.I.R. 1921 
Lah. 335, 


—A rt. 61 — A was bound under an award to 
clear a certain canal and was entitled to recover a 
p.art of the expenditure from B at the beginning of 
the work. Tho suit by A to recover the amount from 
Ji is governed by Art. 61 as the clearance expenses 
were money paid by A for B. 60 Ind. Cas. 971= 
14 S.L.R. 219. 

—Art. 61— Husband and wife — Divorced wife 
Arrears of maintenance. 

A claim by a divorced Mahoinedan wife to reco- 
ver arrears of maintenance for the child is govern- 
ed l)y Art. 61. 21 Bom.L.R. 713=61 Ind Cas. 

968. 


Arts. 61, 81 and 120 — Execution of bond in 

discharge cf decree. 

If a third person executes a bond in discharge of a 
decree against A, the cause of action for him to re- 
cover the amount of the bond from A arises on the 
Ante of execution of the bond, and not on the date 
on which he actually pays off the deeree-holder under 
the bond. Such a suit would be governed by Art. 
120 and not Art. 61 or 81 and the period of limita- 
tion is to be computed from the date of the bond, 
146 P.L.R. 1909=4 Ind. Cas. 1041. 

Arts. 61 and 131 — Cash allowance — ^Tasdik 

— Arrears of cash allowance, suit to recover— 
Periodically recurring right. 

The pl'iintiff the manager of a temple, sued the 
managers of another temple to recover from them 
the arrears for six years of a cash allowance (tasdik) 
due to the plaintiff’s temple from year to year ftont 
4he defendant’s temple. The defendants admitted 
the plaintiff’s claim but pleaded the bar of limita- 
tion with respect to two out of the six years. The 
lower Ooupts, held that Art. 131 applied to the cose 
and decreed the plaintiff’s claim in full. On ap- 
peal 


xteuMp toftt tM ciAini wm ifoverced by Art 181 
and it was rightly decreed. The important question 
m all thMe is, who is the person sued and 
wbat IS it that is sued forf If what is susd for U 
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the o^tahlislimcnt of a title to the right itself, then 
Art. 131 applies, whether the defendant js the person 
originally liable to pay or is a co-sliarer who has 
received i<ayinoiit from that person. If, on the other 
hand, wliat 13 sued for is the amount of arrears, 
wliicli has become actually payable to the plaintiff, 
then there is a distinction between the person origi- 
ginally liable (0 pay and a co.sharcr of the plain- 
tiff, wlio lias actually received poyment from that 
I'orson. Art. 131 applies in tlrnt case to the person 
originnlly liable to pay and Art. 62 applies to the 
co-sli.arcT who has received the payment. A cash 
alloivanee of tbe nature such ae we have in the pre- 
sent case is according to Hindu Law, nibhanda or im- 
movable property. Where is js annually payable, 
the right to payment gives to the person entitled a 
jieriodically recurring right as against the person lia- 
ble to pay. The right to any amount which has be- 
come i>ayahlc stands as to such person on the same 
footing as the aggregate of right to amounts which 
arc to become payable and which have become actu- 
ally due. I3ut where there are more than one per- 
son entitled to the payment as co.sharcrs and the 
payment is made to one of them by the person liable 
to pay, the co-sharer receiving the amount holds it, 
minus his share on behalf of the rest, -as money had 
and received for their uses, fliough as to him, with 
reference to the aggregate of rights, it is nihhanda 
or immovcahlo property in the nature of a periodi- 
cally recurring right. (1010) 12 Bom.L.R. 157= 
34 B. 340=5 Ind. Caa. 860. 

Arts. 61 and 83 — Limitation — Suit on band 

to recover money of which a third party has in 
fact had the benefit — Compromise of suit by heirs 
of obligor — Suit to recover money paid under 
compromise. 

U. S. borrowed money on a bond from U. It. The 
sole obligor of the bond was 17. S. but the money 
w.as in fact borrowed for the use of, and wae paid 
to one, M. From time to time the original bond was 
renewed, and ultimately 17. 7f. sued upon the last bond 
and obtained a decree for a large sura of money 
against the Iicirs of U.S. The defendants appealed 
to the IFigh Court, but pending the appeal entered 
into a compromise with the plaintiff on the 2nd of 
January 1900, whereby they agreed to pay to the 
plaintiff the sum of Rs. 51,000 and costs of the High 
Court. On the 5th of November 1902 the heirs of 
U. S. paid to the plaintiff decree-holder in pursu- 
ance of this compromise Rs. 40,000 and on the 17th 
of July, 190.3 they instituted a suit against M to re- 
cover the amount so paid, and their costs. 

^ JTcld, that on the facts U.S. was not a surety for 
^r, but the principal debtor, although the money was 
borrowed for M’s benefit; tKat the payment made on 
,tho 5tb of November, 1902, in pursuance of the com- 
promise referred to above was not gratuitous, and 
ttbnt the heirs of U , S. were entitled to recover from 
M the sum of Rs. 40,000 so paid with intcfrcst, but 
not the costs of the High Court, in respect of which 
the suit was barred. 1907 A.'W.N. 214=4 A.L.J. 
501=29 A. 627. 

2 . Contribution . 

——Art. 61 — Applicability. 

Suit by sadar hinhardar against some co-sbarers 
of pnfli — i?atisfaclion of decree by one co-sbarer 
only — Suit by such co-sbacer against others including 
co-sbarers not impleaded in former suit, for contri- 


bution on principle of subrogation or rc-imbursement 
brought witliin 3 years of payments made by plaintiff 
co-sharer — Suit iicld, was governed by Art. 61. Limi- 
tation Act and was wiiliin lime. A.I.R. 1942 Nag. 
111=1942 N.L.J. 2o7=I.L.R. (19-12) Nag. 393= 
201 Ind. Ca>. 472. 

Arts. 61 and 120 — Suits for contribution. 

A clainr for contribution in respect of a share of the 
amount spent by tlie plaintiff for purchase of stamps 
for a sale certificate issued in respect of properties 
jdinlly purchased by him and the defendant is not go- 
verned by Art. 61 but by Art. 120. (1940) 2 M. 

L. J. 494=A.r.R. 1941 Mad. 96=52 L.W. 508= 
(1910) M-W.N. 982=193 Ind. Cas. 823. 

Art, 61 — Article 61 is applicable to a suit for 

contribution by a partner of a firm who has paid 
the whole or more tlian bis share of the amount due 
from all the partners. 72 Ind. Cas. 385=5 L.L.J. 
310=A.I.R. 1924 Lah. 112. 

■Arts. 61 and 115 — Where plaintiff and defen- 
dant were Jointly inlcrc-tcd in redeeming a mort- 
gage and plaintiff h^nsclf filed a -<1111 for redemption 
and redeemed the mortgage and then sued the defen- 
dant for his share of tljc costs of the litigation and 
the redemption money. 

Field, that in the absence of a finding of a con- 
tract to pay at the conclusion of a lit gation, defen* 
lant's liability to pay cannot he postponed till the 
conclusion of the litigation. The suit for the reco- 
very of a share of costs and money due for redemp- 
tion is barred under Art. 61 or 115 if brought more 
than three years after payment. 70 Ind. Cas. 289= 
A.I.R. 1922 Cal. 79. 

Art. 61— Starting point — Words “inonty is 

paid” mean actual and not notional payment. 

The expression “when the money is paid” means 
actual payment and not merely a notional payment 
which a renmval implies. Thu<, where a member of 
a Hindu joint family renews a promissory note for a 
family debt and pays it off ultimately, the limitation 
for a suit for contribution from the rest of the 
family began;^ to ruji from the date when the debt is 
paid off and not from the date of the renewal. A 
I. R. 1946 All. 142=(1945) All. L.J. 488=(1945) 
O.W.N. (H.C-) 318. 

■ Arts. 61 and 99 — Starting print of limitation. 

Wlicre a co-sharer pays off arrears of rent or re- 
venue. to avert sale of the estate, the payment in ex- 
cess of his share will be considered to be for others 
and the imitation for a suit to recover the same per- 
sonally from others runs from the date of paiTnent. 
A.I.R. 1936 Mad. 782=44 L.W. 13S=(193er)l M- 
W. N. 658. 

“—Art. 61 — Contribution. 

Under Art. 61 the period for recovery of a sum 
paid by the plaintiff jpr (he use of the defendant is 
three years from th^^ite when the money is paid. 
Therefore in a suit for contribution by a co-mort- 
gagee against his co-mortgagee, plaintiff has to 
establish the date when payment ^vas made by him 
towards the mortgage and thereby to satisfy the 
Court that his claim for recovery of that amount 
was within limitation. 99 Ind. Cns. 271=3 O. W* 
N. 968. 

Arts. 61 and 120— Plaintiffs and_ defendants 

were joint owners of a tank in a Municipality. As 
the tank was in an insanitary condition, the Munici- 
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pality ordered the tank to be filled up. Plaintiffs 
filled up the tank, 

Held, that the liability of the defendants to contri- 
bute did not arise in successive fragments as plaintiffs 
paid money to the contractor from day to day; the 
liability arose when the tank was filled up and the 
contemplated benefit conferred. In such circum- 
stances Art. 120 and not Art. 61 was applicable, and 
the time ran against, the plaintiffs from the date of 
completion of the work. 62 Ind. Cas. 615=25 C. 
W. N. 813=A.I.R. 1921 Cal. 93. 

Art. 61 — Joint liability — Excess payment by 

plaintiff — Suit for contribution. 

Where, of two persons under a joint liability to pay 
a sum of money to a third, one of them paid more 
than what was legally due for his share and brought 
a suit for contribution in respect of the excess pay- 
ment, the suit is governed by Art. 61. Limitation 
began to run from the date of the last payment made 
by the plaintiff and any later payment made by the 
defendant towards the joint liability would not enure 
for the benefit of the plaintiff or save limitation. 25 
M.L.T. 295=9 L.W. 82=(1919) M.W-N. 429= 
52 Ind. Cas. 243. 

—Art. 61 — Limitation — Starting point — 
Deposit — Appropriation . 

Limitation under Art. 61 for contribution begins 
from the date of appropriation by the Court and not 
from the date of deposit of costs agreed to be borne 
equally between the plaintiff and defendant in a litiga- 
tion. 48 Ind. Cas. 336 (Oudh.) 

Arts. 61 and 99— Joint decree — Payment by 

third party against plaintiff and defendant— Suit 
for contribution. 

A payment, under Art. 61 must be made by the 
plaintiff and not by a third party. Where a third 
party pays off a joint decree against the plaintiff and 
the defendant and afterwards realises the 'whole 
amount from the plaintiff by sale of his properties 
in execution of the decree obtained agaitrst him. the 
limitation for a suit for contribution against the de- 
fendant commences on the date of fhe realisation of 
the third party's decree against the plaintiff by sale 
of his properties. 18 C.W.N. 480=20 Ind. Cas- 
24. 

Arts. 61 and 99 — Suit for contribution— 

“When the money is paid”. 

Art. W mentions a special kind of suits of which 
the general class is comprised in Art. 61. Each time 
a jwnt debtor pays more than his share of the debt, 
a case of contrftution arises, and a suit in respect of 
each payment by plaintiff is governed by Art. 61. 
The words 'when the money is paid’ in Art. 61, do 
not mean when the whole debt is paid. 13 O.C. 23 
=S Ind. Cas. 440. 

—Art. 61 — Co-sharer*s suit for contribution— 
Btaj^g point of limitation — Date of last payment. 

The article applicable to a co-sharer’s suit for con- 
tribution when he has paid the whole of the rent due 
on the land is Art. 61 and the starting point is the 
date of the last payment in respect of whi^ contri- 
bution is asked for. (1902) 6 C.W.N. 903. 

3. Guardian and Ward. 

•—Art. 61 and 120 — ^Applicability. 

Certificated guardian spending money out of his 
own pocket for benefit of minor — Minor attaining 
majority and Court ordering guardian to deliver pos* 

lO-F.Y.D-^3 


yssion ot property to minor-Amount spent by guar- 

—Art. 61-Startmg point - De facto £uar.dian 

Where a de facto guardian spends money for the 
ward and sues for the same, he is only in thi wsit on 
of a person advancing monies on behalf of Mothe? 
and therefore. Art. 61 applies to the case. There U 
no valid reason for holding that limitation must com- 
mence from the date of the ward’s attaining majority 
The time runs from the date of payment by the nlain- 
tiff. A.T.R. 1935 Lali. 437=37 P.L.R. 246=17 
L. 78=159 Ind. C:as. 203 (D.B.). 


Art. 61 — Guardian and ward — Suit for reco- 
very of money spent for ward’s marriage. 

For a suit by guardian for recovery of money fram 
ward spent on his marriage, time runs from the 
flale of marriage and not from termination of guar- 
(lian.-hip, 50 Ind. Cas. 306 (Lah.). 


4. Landlord and Tenant. ■ 

■ ■ Arts. 61 and 120— Landlord and tenant- 
payment by landlord — Suit to recover from 
tenant— Madras Local Boards Act, S. 73. 

Under S. 73 of the Local Boards Act, the tenant 
is liable to the landlord only for the amount of cess 
actually paid by the landlord to the Government. 
The tenant is not himself liable to the Government 
for the cess. Suit by landlord paying the cess to 
Government against the tenant for recovery of the 
amount ?o paid is governed by Art, 120 of the 
L'milniion Act and not by Art. 61. 9 L.W. 287.? 
= (1919) M.W.N. 365=52 Ind. Cas. 468. 


Art. 61 — Landlord and tenant — Suit to reco- 
ver cess paid by landlord from tenant— Statutory 
liability. 

A suit by a landlord to recover from the tenant a 
moiety of the road cess paid by him under the Local 
Boards Act, is governed by Art. 61. The Limita- 
tion Act docs not make any difference between com- 
mon law and statutory liability. 6 L.W. 227=22 
M.L.T. 146=33 M.L.J. 369=.(1917) M.W.N. 
710=42 Ind. Cas. 502. 


Art. 61 — Landlord and tenant — Suit by plain- 
tiff for recovery of revenue paid by him in respect 
of property of which be has been dispossessed. 

A suit to recover revenue paid by plaintiff while 
in possession of immoveable property, but of which he 
subsequently relinquished possession is governed ^ 
Art, 61 and the period commences from the date on 
which the last payment was made. 42 All. 61=17 
A L.J. 1025=1 U. P.L.R. (H.C.) 194=52 Ind. 
-Cas. 632. 

Art. 61 — Payment into Court — Landlord and 

Tenant. 

Under Art. 61 payment means parent to the 
person to whom it is to be made or into Court on 
behalf of such a person and in such case limitation 
rims from the date when the amount is accepted by 
the <^urt and not on which it is deposited in Ourt, 
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A suit by tenant depositing the amount of a rent de- 
cree against the co-tciiants and preventing the sale 
of tenancy, against tlie co-tenants, for contribution 
joining the landlord as a defendant in the suit with a 
prayer that a decree may be made against him for 
the refund of the amount wliich he might have receiv- 
ed from the co-tenants as rent payable by them is 
governed, in so far as the landlord is concerned, not 
by Art. 61 bin by Art. 120. 36 Ind, Cas. 392 
(Cal.) ' • 


5. Principal and Agent. 

-Arts. 61 and 85— Suit by agent against prin- 

uVien a commission agent purchases goods for his 
principal and on the principal refu^ng to accept some 

the agent r^cHs them, a suit for dama- 
ges is not governed by Art. 61 but Art. 83. ^ 

toi L.R 1208=A.I.R. 1932 Bom. 593=140 Iml. 

Cas. 624. , ^ » 

Arts 61 and 83 — Principal and agent. 

A suit by an agent to recovery money due to him 
from the principal on transactions entcr^ into on be- 
half of the latter is govern^ by Art ^ 

Art 61 of the Limitation Act. 31 P.L.K. 006. 

Art 61— Principal and agent-Unauthonsed 

borrowing by agent-Payment of principals cre- 
ditors— Suit to recover amount. 

Where an agent borrows moneys wuhwt the prin- 
cipals authority and pays the same to the principals 
cr^itors the transaction falls wilhm Art. 61 and a 
suit for the recovery of the amount paid is 
if brought more than Uirec years after the dale of 
10 L.W. 33=52 Ind. Cas- 414. 

Art 61 — Principal and Agent— Liability. 

In a suit for contribution the cause of action for 
principal and agent is not the same. It come- n; 
operation only when the plaintiff was compelled to 
discharge and actually discharged not only his share 
of liability but als© the defendant’s liability. In such 
suit the nature of defendant’s obligation to Uie plaintiff 
is different from that of his obligation to the princi- 
pal and though the defendant might have a valid de- 
face ngainst the latter the same defence may not 
be available to him against the former. (1910) M. 
W. N. 839=9 M.L.T. 212=8 Ind. Os. 1102. 
-^Art. 61 — Principal and agent. 

The article is not limited to cases of legal disabi- 
lities aitd covers cases of recoupment between princi* 
pal and agent. Under the Article an agent appointed 
under a power of attorney must bring a suit within 
three years to recover moneys spent by him in the 
business of agency. 34 Mad. 167=(1910), M. W. 
N. 316=8 M.L.T. 194=20 M.L.J. 989=7 Ind. 
Cas. 399. 


6. Vendor and Purchaser. 

—Arts. 61 and 83 — Scope — Vendor and pur- . 
chaser — Direction to pay prior mortgage — De- 
fault — Suit against vendeo— Limitation. 

The plaintiffs sold certain lands to the defendanU’ 
pr^ecessors in 1921, directing the latter to pay certain 
mortgages. The latter did not pay and a decree for 
redemption was passed in June, 1930. In Decem- 
ber, 1930, the plaintiffs sued the defendants for a 
decree on the security of the property sold, and 
against other property of the defendants for the 


amount they had to pay to the mortgagees. The claim 
was as unpaid vendors and also because plaintiffs 
had to pay : 

(i) that tlie claim, so far as it related to 
enforce the charge on the properties sold, was govern- 
ed by Art. 132; 

(«V) that so far as it related to the personal re- 
lict and relief against other properties of the defen- 
dants. It was governed citlier hy Art. 118, read with 
Art. under which the plaintiffs could bring tlieir 
?uit witlim six years from the date when they actually 
sustained the lc>ss, or Art. 61 ifiidcr which they could 
me witliin three years from the date of Uie j>ay- 
ment and in any case the suit was not barred. A.I. 
R. 1933 Lah. 109=.34 P.L.R. 156=14 L. 380=141 
Ind. Cas. 435. 

—Art. 61— Starting p.'^int— Vendee undertaking 
to pay creditor— Failure to pay. 

Part of the consideration in ca.se of purchase of 
a property was a sum of money to be paid by the 
vendee to the creditor of the vendor. The vendee 
failed to pay. On being sued by tlie creditor for 
the debt the vendor had to pay double the amount 
principal and ituercsl included. In a suit by tlie 
vendor for compensation. 

//Wd, the plaintiff's cause of action accrued to 
iiim on the date he was obliged to pay to his credi- 
tor the sum of money which the defendant was him- 
self under an obligation to pay. 70 Ind. Cas 582 
=A.I.R. 1922 All. 409. 

Art. 61 — Rent and taxes paid by vendor. 

fn the absence of a contract to the contrary the 
liability of a vendee of property or the transferee 
of a lease to pay rents and charges arises only on 
the (late of sale or transfer of the lease and not the 
date of contract of transfer. There is no distinc- 
tion between the sale of immovable property and 
the transfer of a lease in this respect but where the 
transferee enters into possession on the date of 
contract, he is bound to pay the charges of such 
projierly in his ^ possession, and if the transferor 
pays the same, lie can recover them from the trans- 
feree. Section 69, Contract Act applies to such a 
case. The article of Limitation Act applicable to 
such a suit is Art. 61 and time runs from the date 
of payment. A.I.R. 1927 Mad. 1060. 

Art. 61— Land Revenue— Vendor and pur- 
chaser. * 

Where a registered sale-deed provided that the pur- 
chaser should pay the revenue on the land sold, but 
the vendor paid the revenue on behalf of the pur- 
chaser, and sued him for revenue paid. 

Held, that Art. 61 should apply and not Art. 116. 
94 Ind. Cas. 1046=1926 M.W.N. 291=A.I.R. 
1926 Mad. 633=51 M.L.J. 159. 

7. Starting point. 

See also NOTES 2 TO 6. 

—Art. 61 — The plaintiff’s cause of action, in 
cases where he seeks to recover the money paid by 
him for the defendant arises only when he has made 
the payment. A.I.R. 1933 Lah. 404=147 Ind. Cas. 

Art, 61 — Starting point of limitation — ^Monty 

deposited in Court. 

For the purposes of Art. 61, in a case where 
money is deposited in Court, limitation under the 
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article runs from the date of appropriation and not 
from that of deposit. Where deposit is made on a 
particular date but tlicrc is no appropriation and it 
is su^c<|iiemly found to be insufficient and invalid, 
limitation does not run from date of deposit, A I 
R. 1932 Oudh 222=8 Luck. 79= 9 O.W.N, 414= 
138 liul. Cas. 137. 

Art. 61 — Starting point of limitation — Pay- 
ment need not be accepted. 

Under Art. 61, time begins to nm from when the 
money was paid and extends to a period of three 
years. There is nothing in Art. 61 which requires 
lliat the pa>Tnents on behalf of another should be 
accepted or adopted by the person on whose behalf 
they are made. 33 P.L.R. 1090=A.I.R. 1931 Lah 
344=135 Ind. Cas. 177. 

■ Art. 61— Consideration left with mortgagee— 
Default of mortgagee— Starting point. 

Where a mortgagor leaves a specific portion of the 
consideration money with the mortgagee to pay off 
certain creditors, and the mortgagee, fails to make 
such payments, in consequence of which the mort- 
gagor to save his property, makes the payments him- 
sglf, he can sue for damages. In the absence of 
proof that he has suffered any more damage, he is 
not entitled to any more than the amounts paid by 
him. A suit to recover such damages must be brought 
within the period prescribed by Art. 61 of the Limi- 
tation Act, and time commences to run from the 
date of actual payment and not from the date of 
mortgage. 63 Ind. Cas. 87 (All.). 

Arts. 61 and 120— Cause of action — Takine 
over liability, 

Qttocrc.— Where A takes over the liability of a 
debt due to C by B, does the period of limitation 
for a sun by A for the recovery of the money from 
n commence from the date of payment of the debt 

over the 

liability? 204 P.L.R. 1911=231 P.W.R 1911= 
11 Ind. Cas. 60. 

— —Art. 61 — Decree-holder and judgment-debtor 
—Suit to recover loss sustained by J.D.— D. H’s 
failing to certify payment. 

Where a D. H. failed to certify to Court the 
payment made towards the decree out of Court and 
the J. D, was compelled to pay the aniount to a 
iUM party, held, tliat the J.D. could bring a suit 
fo^damages within 3 years from the date of pay- 
ment. 21 M.L.J. 518=10 Ind, Caa 462. 

—Art. 61 — Payment by third person — Money 
payable under compromise. 

Suit by plaintiff to recover money from defen- 
dants is governed by Art. 61, where the defendSIt 

the money under a compromise 

but the plaintiff paid it off for the defendants^ Time 
runs from the date on which the plaintiff paid the 
money. 7 A.L.J. 585=6 Ind. Cm. 878 ^ 

. Arts. 61 and 69 Suit to recover mnnev 
for another-Sult on a proiSte ^ 

The plaintiffs borrowed on 14-ll-1gOft 
a hundi drawn by them, and liid the monTm T 
defendants. The hundi was due 57 <fays after^^djlf'e 
i.-r., imh J^oary, 1899 or “ 

fT-S The delSdanta^ini 

failed^ the plaintiffs on the 24th December lft« 1^5 

the money m the drawer of the hundi. which felloe 

on 13-1-18» as above stated; the hundi, howew 

was not endorsed to the plainuffs. This suit 
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suit was b.nrrc.I under Art 61 

paid on 24-12-1898 on behalf of the 

that Art. 69 of the Act defendants; and 

case. (1903) 5 WL.R ^725 application to the 

—Arts. 61 and 69 — -“Money paid.” 

Money paid- in Article 61 or 69 includec “ 
voluntarily or involuntarily paid” (19^7 
J. 83=26 Mad. 686. (FB) ^ 

•Art. 62. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 


Synopsis. 

Applicability and Scope 
Clam: against benamidar 

jlTinSSt' 

f eS ‘S^rsiSo'n" urr. 

Overpayment. 

Principal and Agent 
Starting point. 

Tax illegally collected. 

Wrongful appropriation. 

U Applicability and Scope. 

s".,-sr .Si-a “s s 

application A. I R. 1942 Mad. 386=1942 M W N 
Cas" 539 274=2wYn?; 

— “Art. 62— Applicability — Test. 

A test for the applicability of Art. 62 is whether 
when the money was paid it was recoverable imn!e- 
diatcly by the plaintiff. A.I.R. 1942 Sind 37—11 
R. (1941) Kar. 495=199 Ind. Os 438 

Art. 62--Suit to recover surrender value of 

Insurance policy. 

For the applicability of Art. 62, the money for the 
recovery of which the suit is instituted must at the 
'w® Pi '‘s receipt by the defendant, belong to the 
plaintiff. This could hardly be applied to a surrender 
value of an insurance policy whicli grows from year 
to and does not evai begin to accrue until a 
certain number of premia have been paid It cannot 
be said to be money belonging to the insured when 
It IS received by the company. A.I.R. 1943 Mair O— 

(1943) Nag 253=S 

Ind. Cas. 193. 

Art. 62— Money recovered by transferee of 

decree. 

If a man receives money which, at the time he 
receives it. he is legally entitled to receive, he can- 
not be said to be receiving it for the use of some one 
else who may sulisequenlly be declared to be enti- 
tled to the money by some judicial decision. 

Where a decree-holder is adjudged insolvent after 
he has assigned his d^ree and the assignment is 
annulled and the Official Receiver files a suit to 
recover from the assignee whatever money he has 
actually collected in execution of the decree which 
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lias been assigned to him, the suit is governed by Art 
62 even in respect of the money recovered beUveen 
the date of llie assignment and the date of annulment. 
No distinction can be made between the period from 
llie dale of assignment to the date of annuhnent and 
tlie period subsequent to that order. (1938) M.W. 
N. 290=(1938) 1 M.L.J. 682=47 L.W. 557=A.I.R. 
1938 Mad. 532=178 Ind. Cas. 448. 

—Art. 62 — Article 62 governs cases wiicrc a 
definite sum of money lias been received by the de- 
fendant and which the law .'^ays he must hold for the 
use of the plaintilT, and is not applicable to cases 
where the defendant is asked to account for properties 
and tnoncys when the person managing or collecting 
them is entitled to ju>t allowances. A.l.R. 1938 
Lali. 139=182 Ind. Cas. 426. 

Art. 62 — Article 62 cannot be appropriately 
applied to a case where the plaintiff is not entitled 
to the money when it was received by the defendant, 
but contemplates a suit in which the plaintiff is enti- 
tled to obtain the whole of the money received as 
soon as it is received. (1933) M.W.N. 368=61 
M.L.J. 574=37 L.W. 631=A.I.R. 1933 Mad. 524= 
143 Ind, Cas. 496. 

■ Art. 62 — Article 62 only applies when the 

defendant has received money as distinct from profits 
into his hands. It has no application where a suit is 
to recover profits. A.l.R. Wl Nag. 181 = LL,R. 
(19.12) Nag. 92=1941 N.L.J. 1&4=201 Ind. Cas. 
220 . 

Art. 62 — Article 62 applies to suits t.> recover 

money actually received and not to a suit where plain- 
tiff’s only possible case is that the money ought to 
have been received and invested on his behalf and he 
claims payment of the value of his share out of some 
other fund. 39 BomL.R, 277=A.I.R. 1937 Bonx 
217=169 Ind. Cas. 232. 

—Art. 62— Article 62 car. have no application 
where the suit is not only for recovery of money but 
also for recovery of plaintiff’s share in immovable pro- 
perty. A.l.R. 1934 Bom. 491=36 Bom.L.R. 1068= 
154 Ind. Cas. 680. 

— Art. 62 — CondrUon for applicability— Legal 
relationship essential. 

Although privity of contract is not necessary for 
teh purposes of Art. 62, there must be some privity 
of a legally recognizable nature such as some know- 
ledge of particular facts in the man who received 
the money or some mistake or ignorance of facts 
on the pari of the man who paid the money or some 
relation of trust and confidence between them on 
which^ the Court could fasten as creating the relation 
of principal and agent (though by fiction) between 
the plaintiff and defendant. 41 Mad. 923 Foil. 118 
Ind. Cas. 444=A.I.R, 1929 Lah. 290. 

Art. 62— Money should be due to plaintiff on 

the date of receipt— Legal relationship. 

The phrase “when the money is received” in the 
third column of Art. 62 of the Limitation Act shows 
that Art. 62 applies only to those cases in which on 
the date of the receipt of the money by 
the defendant, the receipt is by him. for the plaintiffs 
use, and does not apply to cases in which the money 
received by the defendant becomes by subsequent 
events, money received for the plaintiffs use; in an 
action for money had and received, there must as 
shown by the English decisions, some privity of a 
legally recognizable nature between the plaintiff and 


the defendant. 101 Ind. Cas. 322=A.I.R. 1927 All. 
437. 

Art. 62 — Suit by decree-holder to recover bis 

share of the amount received by the Court for rate- 
able distribution comes under S. 73 (2), Civil P. 
Code and is governed by Art. 62. 1944 N.L.J. 391= 
A.l.R. 1944 Nag. 313. 

Art. 62 — Suit for recovery of money volun- 
tarily paid to Official Liquidator to save property 
wrongly attached and for damages is governed by Art. 
62; 11 O.W.N. 398=A.I.R. 1934 Oudh 158=9 Luck. 
577=148 Ind. Cas. 448. 

Art. 62 and S. 18 — Fraud— Effect of. 

Art. 62 applies to a suit for the recovery of money 
payable by the defendant to the plaintiff for money 
received for his use. When knowledge of the plain- 
tiff's right to sue has been kept from him by the 
fraud of the defendant, limitation will, under S. 18, 
run only from tlie date when the plaintiff, first be- 
came aware of the fraud. 40 Ind. (ias. 37 (All.). 

-■ - - A rt. 62 — Suit to recover deposit. See S. 10. 
1 A.L.J. 422. 

Art. 62 — Official Receiver, suit by. 

An application by an Official Receiver, to a Court 
which had attached the property of the insolvent at 
the instance of a creditor, praying that tlie properly 
may be treated as property vested in the Official Re- 
ceiver and as therefore not available to the attaching 
creditor to satisfy exclusively his claim under the 
decree, is not claim petition which falls within the 
class of claims under the C. P. C^dc. His claim 
(when the vesting in him was after attachment) is 
a statutory claim which he is entitled to make under 
S. 34 of the Provincial Insolvency Act, when the 
claim is disallowed and the Official Receiver brings 
a suit to enforce the claim neither Art. 11 nor Art. 
13 of the Limitation Act apply to such a suit. The 
suit is clearly within time under Art. 62 . 69 Ind. 

Cas. 326=45 Mad. 70=30 M.L.T. 77=14 M.L.W. 
334=1921 M.W.N. 775=A.I.R. 1922 Mad. 189=41 
M.L.J. 334. 

Art. 62 — Sale of goods by Railway — Siut to 

recover surplus sale proceeds. 

Where the Railway Company has sold the goods in 
exercise of the powers conferred by S. 56 of the 
Railways Act, a suit by the consignor to recover ffic 
surplus sale proceeds from the Railway Companj^s 
governed by Art, 62 and not Art. 31. Such a suit 
is entirely different from a su4 for compensation for 
non-delivery of the goods. 62 Ind. Cas. 742=44 
Mad. 823=13 M.L.W. 693=1921 M.W.N. 422= 
30 M.L.T. 21=A.I.R. 1921 Mad. 362=41 M. L. 
J. 205. 

Arts. 62, 48 and 49 — Suit for value of goods 

delivered — Limitation. 

An action for the value of goods delivered is one 
in detinue or conversion and ist governed by Art. 
48 or 49 and not by Art. 62. 33 Ind. C^. wl 
(Mad.) 

—Arts. 62 and 85 — Mutual dealings. 

Where there are transactions between two merch- 
ants* on each side cirating independent obligati^ 
on the other, and the balance is shifted from one side 
to the other, the account is a mutual, open and cur- 
rent account. The proper article to ap^y to such a 
case is Art, 85 and not Art. 62. 121 Ind. C^* S81 
=53 Bom. 652=31 Bom. L.R. . 1187=A.I.R. IWO 
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Arts. 62 and 87 — Assignment of mortgage of 

immoveable property by unregistered instrument 
— Receipt of mortgage amount by issignor in 
fraud of assignee — Suit by assignee for the money 
within three years of the receipt of the money. 

By an agreement in writing, but not registered, 
dated 21st August 1895, defendant assigned his mort- 
gage right to plaintiff. In 1898 the mortgagor sued 
to redeem tlicm. and a decree was pas«c<l, in wliich 
the court refused to recognise the plaintiff’s title, as 
the agreement was unregistered. TIic defendant re- 
ceived the money. W’iilun three years from the date 
of such receipt plaintiff sued for the money. Held, 
that the suit was. not barred. Tlie defendant by recei- 
ving the mortgage amount from the mortgagor, in 
fraud of plaintiff’s right, received It for plaintiffs 
use. The suit was governed by Art. 62 and was 
not barred as it ha<l been instituted within three 
years of the receipt of the money by defendant. 
(1901) 25 M. 396. 

Arts. 62 and 96 — If the facts of a particular 

case fall within botli Art. 62 and Art. 96, the latter 
must be applied as it is the more specific and le<s 
general of the two articles. A.I.R. 1941 Mad. 742 
=1941 M.W.N. 484=200 Ind. Cas. 722. 

Arts. 62 and 97— Patni sale — Sale set aside 

by suit — Affirmance on appeal — Suit for compen- 
sation by purchaser. 

a 

A paint taluk was sold for arrears of rent due to 
tlie Zemindar and purchased by plaintiff who paid the 
purchase money into Court for parent to the 
Zemindar and otliers entitled. Tn a suit by darpatni- 
dars^ the sale waa set aside on 24-S-1905. and the 
decree was affirmed on appeal on 3-8-1906. The 
plaintiff who had been a party to the suit was not in- 
demnified as provided by S. 14 of Beng. Regn. 8 of 
1819. On 28-8-1906 plaintiff surrendered possession 
to the darpainidars . On 14-9-1908 plaintiff sued for 
recovery of so much of the purchase money as had 
been paid to the Zemindar. Held, that the proper 
Article applicable to the suit was Art. 62; that e\'cn 
if Art, 97 applied as the Lower Courts thought, limi- 
tation began to run against plaintiff from 24-8-1905. 
the date of the decision in the First Court ; that the 
affirmance of the decree on appeal did not give a 
cause of action; and that the suit was therefore 
barred by limitation. 46 Cal. 670=17 A.L.J. 514 
=36 M.L-J. 557=23 C.W.N. 721=21 Bom. L.R 
632=0919) M.W.N. , 258=30 C.L.J. 71=26 M. 
L. T. 131=10 L-W. 416=50 Ind. Cas. 444 (P.C.) . 

Arts. 62, 109 and 120 — A suit for recovery of 

rent realised by the defendant hut to which the plain- 
tiff was entitled falls either under Art. 62 or Art. 
120 but not under Art, 109, 18 P.L.T. 162=A. 
I. R. 1937 Pat. 237=3 B.R. 434=16 Pat. 184=168 
Ind. Cas. 502. 

Arts. 62, 110 and 116 — Suit for rent against 
assignee of rostered lease — Article applicable. See 
LIMITATION ACT. ARTS. 116, 110 AND 62. 
54 C.W.N. 673=A.I.R. 1951 Cal 251. 

— Arts. 62 and lll^Suit to enforce covenant 
of idemnity. 

A suit to enTorce covenant of indemnity in a mort- 
gage deed is not governed by Art. 62 but tnr Art. 
116. (1932) A.L.J. 317=A.I.R. 1932 All. 358= 

16 R. D. 373=136 Ind. Cas. 829. 


•Arts. 62 


120. Limitation Act, and not bv a t d’ 

1936 Rang. 80=161 Ind. Cas "^4 

—Arts. 62, 111 and 116-Failure of defendant 

The plaintiff had to satisfy a mortgage The 
fondant undertook by writing registered lo 
mortgage amount to the mortgagee and to proSVe an 
indemnity or freedom of the mortgaged nroTTprtu 
from all liability and the plaintiff sold to him^i^com 
sidcration of that contract and of the promise to oav 
a house and kotha. The defendant did not fulfil his 
undertaking and consequently the mortgagee sued for 
and obtained a preliminary decree. The plaintiff in- 
duced the mortgagee to accept a renewal of the 
mortgage and include in the consideration thereof the 
decretal debt and thus discharge him from the liability 
and sued defendant for compensation for breach of 
the contract. 

Held, that the suit was governed by Art. 116 and 
not Art. Ill or Art. 62. 97 Ind. Cas. 185=9 N. 
L. J. 107=A.I.R. 1926 Nag. 429. 


Art. 62 — Applicability — Suit for recovery of 
a certain sum of money said to represent the plain- 
tiff’s share of the sale proceeds of a site purchased 
in the name of the defendant by the defendant and 
the plaintiff’s father. See LIMITATION ACT (9 
OF 1908). ARTS. 120 AND 62. (1950) 2 M. L. 

J. 611. 


Arts. 62 and 120 — Scope and applicability of 

— Suit by company to recover money due to it 
which had been realised by one who had obtained 
a decree against it — Realisation pending winding 
up of the company — Starting point — Time spent 
by liquidators in prosecution of application under 
S. 227 of the Companies Act — Exclusion of. 

A suit by a company for the recovery of money due 
to it, but which had been realised by a decree-holder 
agains.t the cpmpany during tlie pendency of an ap- 
plication for the winding up of the company is go- 
verned by Art. 120 of the Limitation Act. Art. 62 
of the Act is clearly not applicable. Art. 62 provides 
for a case where money payable to the plaintiff is paid 
to the defendant and is recoverable on that account. 
It contemplates cases of payment to servants and 
agents. And as there is no other article specifically 
applicable to such a suit, Art. 120 is the only article 
applicable. As the company could not have claimed 
refund of the amount realised by the decree-holder 
before the order for winding up, the cause of actiort 
arises only on that date and not on the date of pay- 
ment to the decree-holder, Furllier the time spent by 
the liquidator in prosecuting an application under S. 
227 of the Companies Act, can be excluded in com- 
puting the period of limitation for the suit. I. 
L. R. (1947) A. 203=228 Ind. Cas. 609=1947 A. 
L. J. 319=1947 O.W.N, (H.C-) 29=A.I.R. 1948 
All. 75=1947 Comp. C. 87=1947 A.W.R. (H.C.) 
210=1947 A.L.W. 56. 

Arts. 62 and 120— Applicability — Decree in 

favour of several persona— Realisation of amount 
by some — Stut by others for recovery of share — 
Limitation — Suspension of imitation — General 
principles— S. 15. 

Art. 120 of the Limitation Act can apply only when 
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tlie ca.cc (loos not come under any of ihe other arti- 
cles dealing with tlie specific cases. On 16th August 
1926, defendants 1 to 3 obtained a decree for a sum 
of Rs. 6.000 against a third person. On I6U1 De- 
cember. 1928. defendant No. 4 assigned to the plain- 
tiff a half share in the decree, to which he claimed 
to be entitled. On 15th April. 1929. defendants 1 to 
3 filed a suit against defendant No. 4 and plaintiff for 
specific perfortnance of a contract of sale of the half 
sliare of the plaintiff in the money decree, and it was 
decr eed o n 2nd January. 1930. and defendants 1 to 3 
wore declared to he entitled to the entire amount of 
the decree. In c.xccution of the decree the property 
of the judgment-debtor was. put up for sale anil 
sold on 26th Januarj-. 1932. On 21st July, 1931. defen- 
dants 1 to 3 rcalisccl the full amount of Rs. 6000 in 
full satisfaction of the decree. Meanwhile, in appeal, 
the decree for specific performance was reversed on 
2iid October. 193.5, by the High Court which dismissed 
the suit of defendants 1 to 3 and held that plaintiff was 
entitled to a half share in the decree as a purchaser 
of the haff share oT defendant No. 4. On 19th 
November, 1935, the plaintiff sued to rcccover Rs. 
39.991-9-0 from defendants 1 to 3, towards the half 
share of defendant No 4 in the decree. Defendants 
1 to 3 raised the plea of limitation among other pleas. 

Held, (1) that Art. 62 and not Art. 1^ of the Limi- 
tation Act applied to the ease; 

f2) that S'. 15 of the Limitation Act did not apply 
to (he ease, so as to entitle the plaintiff to exclude any 
time; 


f3) that, however, the Courts did recognise gene- 
ral principles of suspension of limitation or right of 
action, and that as in the present case, the plain- 
tiff could not institute a suit till 2nd October, 193.5, 
when the High Court reversed the decree of the 
original Court in the suit for specific performance, 
because the decree of the original Court stood in his 
way, although there wa.s no specific order of the 
Civil Court debarring him from suing, the right of 
action mu«t be held to have been suspcnd(xl from 
2Ist July, 1932 (when defendants 1 to 3 realised the 
decree amount) till the date of reversal of the decree 
in the suit for specific performance; and 

(4) that therefore (he suit was in time I I 
R. (1946) A. 633=228 Ind. Cas. 493=1947 A* L 
J., 170=1947 A. L.W. 218=1947 A. W.R. (H C ) 
2I4=A.I.R. 1947 A. 256. («•'-.) 

Arts. 62 and 120 — Money stolen — Suit for re- 
covery. 

A person who ha-s suffered from tlie tortious act 
of another can always waive the tort and If money has 
been stolen from him, he can sue for the recovery of 
mon^’ on the basis that the money has been received 
to his use. Hence the suit must Ijc framed as one 
for money had and received, in which ease it is 
governed l>y Art. 62, as this article expressly relates 
to suits for motley had and received. Of course if 
he likes, he may sue for the recovery of damages by 
way of compensation but here again the period of 
limitation will be three years. Article 120 has no 
application to such a suit, (1941)' 1 M.L.J. 27= 
1941 M.W.N. 24=A.I.R. 1941 Mad. 391=1. L.R. 
(1941) Mad. 414=53 L.W. 54=200 Ind. Cas. 338. 

■ —Arts. 62 and 120 — Decree-holder obtaining 
declaration that no one should be all(?wcd to ^vith- 
draw amount deposited to his credit by judgment- 
debtor— .pother decree-Iiolder of same ju<l^ent- 
debtor withdrawing part of deposit— Suit by former 
against latter (qr r^overy qf ^oqnt— Article 62 iff- 


applicablo-Article 120 applied. A.T.R. 1939 Cal. 
413=69 CL.J. 108=182 Ind. Cas. 860. 

—Arts. 62 and 120 — Subscription — Suit for 
recovery . 

A suit for recovery for subscription falls under Art. 
120 and not under Art. 62. (1933) M.W.N 368= 
64 ■M.L.J. 574=37 L.W. 631=A.I.R. 1933 Mad. 524 
= 143 Ind. (^s. 496. 

Arts. 62 and 120 — Counter-claim by the dc- 

fcndaiTt in a siat for rent for mouev paid by him as 
premium under S. 8. Rom. Rent (VVar Restrictions) 
.Act, 1918, is governed by Art. 62 and not by Art. 
120. 33 Rom.LR. 1563=A.J.R. 1932 Bom. 86= 

135 Ind. Gi.s. 801. 

Arts. 62 and 120 — Applicability — Mortga- 
gor’s suit for .amounts received by mortgagee. 

Article 62 contemplates a suit in which the plain- 
tiff is entitled to obtain the whole of the money 
received as soon as it is received. Where a mort- 
gagor receives a certain sum from Insurance Com- 
pany. the property mortgaged being destroyed by fire, 
a suit for accounts by mortgagor is governed by 
Art. 120 and not by Art, 62 inasmuch as (he mort- 
gagee has a lien on tlie moneys he received and is 
entitled to retain those moneys until his mortg^e 
is satisfied. A.I.R. 1930 Rang. 197=127 Ind. (Zas. 
477. 

Arts. 62 and 120 — Money paid for another. 

Sale of patni in a rent decree — Surplus withdrawn 
by a creditor of one patnidar — Sale subsequently set 
aside — Zamindar made to pay whole purchase money 
— Suit lies by zamindar against the creditor— Suit 
is governed bv Art. 120 and not Art 62. 110 Ind. 
Cas. 49=47 CLJ. 359= A.I.R. 1928 Cal. 296. 

Arts. 62 and 120 — Undertaking to pay lawful 

charges during management. 

Article 62 docs not apply to transactions, in which 
the defendant is not under a mere duty to hand over 
the money which he received, but has other duties as 
well in respect of it. Where, therefore, under a 
partition deed it was arranged that the senior co- 
parcener and the minor should enjoy their share of 
the property jointly and as manager it was the 
of the senior co-parcener not merely to account for 
the money received, but to pay the kist and the other 
expenses as well, as* to maintain the minor: 

Held, that Art. 62 docs not extend to such trans- 
action; (he article applicable is Art. 120. 40 Mad. 
291, Foil. 61 Ind Cas. 762=13 M.L.W. 260=A.I. 
R. 1921 Mad. 553. 

Arts. 62 and 120 — Mortgage money— Land 

acquisition — Substitution of proceeds — Suit foi by 
mortgagee. 

Where mortgaged property is acquired compulsory 
and the mortgagee sne.s to recover the compensab^ 
allowed for the mortgagor the suit is governed by 
Art. 120 and not by Art. 62 . 22 O.C 342=2 U- 
P.LR. (O.C.) 25=54 Ind". Cas. 535. 

—Arts. 62 and 120 — Smt to enforce equitable 
claim . 

■Suit to enforce equitable claim is governed, not 
by Art. 62 but by Art. 120. 1941 N.L.J. 665. 

Arts. 62 and 120 — ^Equitable claim. 

An equitable claim against trustee for account 
does not fall under Art. 62, but falls under Art- 
120. A.I.R. 1931 P.C. 9=60 M.L.J. 1=35 C.W.N.. 
145=33 L.W. 3Q=g R, 645=33 Bom-LR ^68 
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=58 I.v\. 1=(1931) M.W.N. 137=54 CL.J. 175 
= 130 Ind. Cas. 609 (P.C.). 

Arts. 62 and 123 — Arrears of maintenance. 

A suit for arrears of rent granted under a will in 
lien of maintenance is not governed by Art. 62 but 
by Art. 123. A.I.R. 1931 Cal. 670=35 C.W.N. 307 
=132 Ind. Cas- 684. 

Arts. 62 and 127— Partition suit — Income of 

joint family proi)crty accruing during period bet- 
ween preliminary an<l final decree is joint family 
property — Such income not divided by final decree 
—Suit to enforce share in it— Article applicable is 
127 and not 62. A.I.R. 1935 Nag. 137=31 NL.R. 
304=156 Ind. Cas. 672. 

Arts. 62 and 127— Suit against Hindu joint 

family manager fer partition and accounts. 

W’hcrc a plaintiff sued for partition and account of 
profits of joint family property in the hands of the 
Karla Art. 127. and not Art. 02, applied. 18 M. 418, 
foil. (1909) 14 C.W.N. 221=3 Ind. Cas. 9. 

Arts. 62, 110, 120 and 131— Reliefs for c‘t?^b- 

lidimcnt of periodically recurring right and for 
arrears a^; a consequence of such right claimed in one 
suit-Article 131 applies to first relief— Articles 10 
or 62 or failing any such article. ArL 120 may apply 
to the second relief. 1936 A W R- J02a-AX|^ 19.7 
All 57=(1936) A.L.J. 1384=IL.R. (1937) All 

140=160 Ind. Cas. 823. 

Arts 62 and 131— Suit to recover arrears 

under periodically recurring I'ght « govern^ by 
Art 02 and not Art. 131. A.I.R. 1931 Bom. 189-33 
Bom.LR. 127=55 B. 193=131 Ind. Cas. 465. 

Arts. 62 and 132— Money charged on im- 
moveable property. 

A suit to recover from a henamaar money charge<l 
on immoveable property is govemcti by Art. 132 a^ 
not Art. 62. 37 P.R. 1909=50 P-W.R. 1909=38 P. 
L.R. 1909=1 Ind. Cas. 732. 


> 35^5 

fact that the defend- 
ant (he benamidar) could recover rent for a longer 

minority docs not affect the 
qucyion. Wicre the money could not have been rea- 
/or the full period claim if the suit had been 
brought by true owner; 

Held since the defendant chose to bring a suit for 
rent winch was in reality payable to the plaintiff and 
cou.d obtain a decree for that rent by reason of his' 
minoniy that does not disentitle the plaintiff from 
gctlmg the money which has in fact been received 
by the defendant for the use of the plaintiff 74 TnH 
Cns. 939=45 All. 410=21 A.L.J. 345=4 LRa 
(C iv.) 519=A.I.R. 1923 AU. 532. 

Arts. 62 and 115-— Benamidar — Suit for 

moneys realised by— Limitation. 

Plaintiff alleged that a mortgage was executed 
hniaiiit m the name of the defendant on the under- 
standing that the latter sliould have nothing to do 
with It and iliat the plaintiff should conduct all neces^ 
.■=ary proceedings in the name of the defendant and 
that aficr the amount is collected and got into the 
hands of the defendant he should hold it at the 
plaintiffs disposal. //cW, that Art. 115 of the Limi- 
tation Act did not apply to a suit for the money. 
The defcndajit was not entrusted with the money 
for any specific purpose and that there was an ex- 
pre s tnist; and the suit was not against the agent, 
Art. 62 of the Limitation Act applied to the case. 
(1915) M.W.N. 215=28 Ind. Cas. 495. 

Art. 62 — Suit against benamidar for recovery 

of money — Rent received by benamidar. 

Rent received by a benamidar is money payable by 
the benamidar (o the real owner; and Art. 62 applies 
to a suit bv the real owner against the benamidar and 
not Art. 120. 2t M. .373; 25 A. 62. foil. 17 M.L.J. 
224=30 M. 298=2 ML.T. 332. 

3. Claim against legal representative. 


2. Claim against benamidar. 

Arts. 62 and 120— Applicability — Claim 

against a benamidar in respect of moneys received 
and held by him for the benefit of the real owner 

-Art . 120 applies . » , . , . 

It is now settled law that Art. 62 of the Limitation 
Act cannot be applied where the claim is on an 
equitable basis. On 29th September. 1933, K, father 
of plaintiff, conveyed immovable property to the de- 
femlant bcnami. On the 25th Janiiap'. 19^7 the dc- 
fcmlaiit sold the property to one A for Rs. 750. On 
the 30th December. 1938. K died. On the 5th Octo- 
ber. 1942. the present suit was instituted by the plam- 
liff to recover from the defendant the Rs. 750 which 
he had received from A. On the qu-^tion whether 
the .suit was within time. . _ 

Held, the plaintiff's claim against the defendant was 
an equitable one being a claim against a benamidar, 
a pen on in the position of a trustee, in reject of 
moneys received and held by him for the benefit of 
ihc real owner and as such the case fell within Act. 
120 of the Limitation Act. I.L.R. (1946) Mad. 306 
=225 Ind. Cas. 164=1946 M.W.N. 417=59 L.W. 
109=A.I.R. 1946 Mad. 248=(1946) I M.L.J. 140. 

Art. 62— Benami transaction— Money receiv- 
ed by benamidar. 

The money which the beM$nuiar realises in the 
decree in his favour ia money had and rcc^ved for the 


Art. 62 — Running account — Suit to recover 

amount from sons of deceased — Ka^pa^'das brought 
within three years from his death — No liability to 
pay over 'ums received by karjkirdda directly on 
recc'pt — .Article 62 not applied. A.I.R. 1942 Pat, 181 
=8 B.R. 2(>S=23 P.L.T. 457=7 CL.T. 87 
=197 Ind. Cas. 674. 

Art. 62 — Legal representatives. 

Read in the light of S. 2, Art. 62 would include a 
claim against the legal repre.^entatives for money 
received for the plaintiffs used by them or their 
father through whom they derived their liability to 
be sued. A.I.R, 1922 Cal. 409, Foil. 71 Ind. Cas. 
916=5 P.L.T. 355=2 Pat.L.R. (Civ.)’ 205=A.I.R. 
1923 Pat. 259. 

Art. 62 — A suit to recover frfom the defend- 
ant as son and legal representative of the ptaintifFs 
late pleader, a certain sum of money received or alleg- 
ed to have been received by tJie plaintiff’s pleader 
out of Court for paymnt to the plaintiffs is govern- 
ed by Art. 62. 67 Ind. Cas. 943=35 CL.J. 330= 
A.T.R. 1922 Cal. 499. 

Arts. 62, 89 and 120 — Pleader drawing money 

from court for client —Action ag^nst pleader’s 
representative — Limitation — Starting point. 

Tlic article of limitation applicable to a suit to 
recover money collected by a Reader for his client 
f^oqi the representative of the pleader after 
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death is not Art. 62, hecatise (lie defendant was not 
the person who received the money, nor Art. 89, 
because the defendant cannot be said to be plaintiff’s 
agent, hut Art. 120. The starting point of limi- 
tation as against the defendant is the pleader's death; 
but it it was the date of receipt of money by the 
plcriikr, tlie suit was still in time having been brought 
williin six years of that date. 1902 A.W.N. 191=25 
A. 55. 


4. Joint interest. 


■ - Arts. 62, 89 and 120— -Co-owners — Suit for 
accounts. 

A suit for account by one co-owner against another 
who has received more than his share of the income 
of the property is not governed by Art. 62 but either 
by Art. 120 or Art, 89. Whether one or the other 
applies depends upon the circumstances of each case. 
A.I.R. 1943 Bom, 216=45 Bom.L.R. 424=208 Iiid 
Cas. 340. 

Arts. 62 and 120 — Suit by co-owncr for 
partition— Decree not executed— Suit for share of sub- 
sequent mesne profits— Article 62 not applicable as 
none of the co-owners was entitled in xespect of un- 
divided land to any specific part— Article 120 appli- 
ed. A.I.R. 1931 Rang. 150=131 Ind. Cas. 511 

-- — Arts. 62, 89 and 120 — Suit for accounts by 
one co-tenant against another. 

An action for accounts by one co-tenant against 
the other not being an action for money had or re- 
ceived is not governed by Art. 62 or Art 89 but 
by Art. 120. A.I.R. 1940 Cal. 363=1. L.R. fl9404 
1 Cal. 110=189 Ind. Cas. 642. 

Art. 62 — Tenants in common — Money receiv- 
ed by one — If money had and received. 

Money due to tenants in common which has been 
received by one or more tenants to the exclusion of 
the rest is not money had and received within the 
meaning of Art. 62. A.I.R. 1937 Pesh. 28=163 
Ind. Cas. 41. 


' Arts. 62 and 120— Suit to recover excess 
collection by a co-tenant. 

Where there has been no division of shares bet 
ween tenants, they must be regarded as tenants-in 
common and where one tenant -in-common sues an 
other tenant-m-common for the recovery of mone' 
received by him in excess of his share, the suit is go 
verned by Art. 120 and not by Art. 62. 40 Mad 
291, Foil. 115 Ind. Cas. 99=4 Luck. 265=5 O 
W. N. 1122=A.I.R. 1929 Oudh 83. 

Arts. 62 and 8^— Co-sharers — To recove; 
share of rent. 


Where by virtue of an arrangement some of the 
co-sharers have been realizing rent of jennt immovable 
property for division among other co-sharers, the 
relationship between the latter and the former is that 
of an agent and principal ; and a suit for realisation 
of the share of rent by the co-sharer is governed by 
Art. 89 and not Art. 62. Ill Ind. Cas. 635=10 L. 
L. J. 3S5=A.I.R. 1928 Lah. 688. 


Arts. 62 and 120 — Co-6harers — • To recever 

share of rent. 

Article 120 and not Art. 62 or 48 or 49 or 109^ 
applies to a suit by one co-sharer against another 
for a ^are of the rent collected by the latter, Ae 
rent being due in respect of land held by the co- 


sharers not separately but joinlly. 66 Ind. C^. 876 
=^4 C.L.I. .‘;08=A.1.R. 1921 Cal. 77 . 

-Art. 62 — Suit by lessor against co-lessor. 

Where one lca«ie is executed in favour of two 
I)ersons reserving separate rents, for their separate 
fiehls and one of tlie lessors recovers rent due, a suit 
by the other lessor for ihc recovery of his share 
against the co-lessor is governed by Art. 62 as the 
rent received by the lessor was received to the use 
of the plaintiff. 10 N.L.R. 182=59 Ind. Cas. 
455. 

Art. 62 — Joint creditors — Collection of debt 

by one — Suit for recovery of share. 

When after partition one brother is recovering 
outstandings originally due to the joint family there 
must be an implied contract of agency between one 
brother and the other and a suit by the other brother 
for rendition of accounts and recovery of his share 
of the joint outstandings is governed not by Art. 
62 or Art. 120, but by Art. 89. 116 Ind. Cas. 
327=30 P.L R. 275=A.I.R. 1929 Lah. 407. 


Art. 62 — Collection by one — Suit for share by 

another. 

Where certain money bonds remained joint pro- 
perty even after the partition in a Hindu joint family 
and one of them was realised by the defendants who 
were some of the separated members, five years be- 
fore the plaintiffs, the other members, filed a suit 
for their share of the money realised. 


/-/c/rf. that Art. 62 and not Art. 127 applied as 
the latter docs not apply to a family which has sepa- 
rated prior to the suit and tiiat the suit was barred 
hv limitation. 75 Ind. Cas. 953— A.I.R- 1924 


All. 812. 


-Arts. 62 and 89— Joint dealings. 


Where two divided families have joint dealings 
nanaged by the eldest member, a suit for aewunt 
igainst the manager is governed by Art. 89 Y^d'iiot 
>y 62 . 32 M.L.T. 86=27 C-W.N. 725=A.I.R. 
1923 P.C. 31 (P.C.). 

Arts. 62 and 89 — CoUection of debt by a 

for rccoverv of share Dy 


another. 

Where at a partition immovable property is divid- 
ed, but the debts due to t^je family are kept joint in 
the name of one of the members to be realised by him 
and divided among all the members, all the members 
become tenants-in-common with respect to the debts. 
The member realising the debts must be considered as 
the agent and a suit by the members for the recov^ 
of their share of the debts after their realisauwi 
would be governed by Art. 89 and not Art. 62. 

Time would not Begin to run until a demand was 
made and refused,, or the member realising the debts 
showed his intention to hold the fund which he had 
collected against the other members. 59 Ind. Cas. 
357=45 Bom. 313=A.I.R. 1921 Bom. 384. 


■ .—Arts. 62 and 95 — Article 62 and not Art. 95 
applies where one member of a family which has 
become divided collects a debt due to the family and 
keeps the amount and another member files a suit to 
recover his share. 6 Mad. 402 ; 25 M.L.J. 531; 
32 Mad. 191 and 37 Mad. 381, Foil. 69 Ind. Cas. 
274=1921 M.W.N. S39=A.I.R. 1921 Mad.* 283= 
<1 M.L.J. 274. 

Arts. 62 and 120 — Co-sharers — Suit for ac- 
counts — Jaghir — Suit by a sharer. 

A suit for account brought by a sharer against co 
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owner of a ]aghir who has been appointed by the 
Government as the manager in which capacity he is 
entitled to collect the rents and revenue of the Jaghir 
and bound to account filially for the collections and 
disburscmcni$, is governed by Art. 120 and not by 
Art. 62 . 40 Mad. 291=30 M.L.J. 341=19 M. L. 
T. 134=(1916)) 1 M.W.N. 188=3 L.W. 192=32 
Ind- Cas. 899. 

——Art. 62— Co-sharCrs — Applicability of suit 
— Suit for money realised by co-sharer. 

Art. 62 applies to all cases where the claim is 
made against the defendant for money received by 
him which ex a'lgno el hono he has to refund to 
plaintiff. 

Where one of two brothers realised a joint debt 
without the knowledge of the otlier, Art. 62 applies 
to a suit by the other for his share. 14 M.L.T. 
325=(1913) M.W.N. 836=25 M.L.J 531=21 Ind. 
Cas. 394. 

Arts. 62 and 127 — Co-sharers — Suits for re- 
covery of a share of moneys — Realisation of joint 
debt after separation — Applicability of. 

A claim to recover the share of one member of the 
family of a joint debt already realised by another 
member of the family is governed by Art. 62 and 
not Art. 127 when the family was not jojni at the date 
of the realization of the joint debt. 15 O.C. 397 — 
16 Ind. Cas. 882. 

Arts. 62, 49 and 120— Co-sharers — Suit by 

Kamavan against junior member for money rea- 
lised by latter. ^ j 

For a suit by a kamavan of a Malabar 7 arwad, 
against a junior member thereof for money due to 
the tarxvad which had been received by the laller. 
Art. 62 will apply. Art. 49 will not apply, as money 
cannot be said to be specific moveable property and 
Art. 120 will apply only if no e is ap^i- 

cable. 37 Mad. 381=11 M.L.T. 325=(1912) M. 
W. N. 516=22 M L.J. 485=14 Ind. Cas. 254. 

Art. 62— Co-sharers— Profits. 

In a suit for an account of the profits of joint pro- 
perty managed by one co-sharer where the sum due 
to the plaintiffs can only be ascertain!^ after taking 
account not only of the rent received but of the ex- 
penses incurred in the manag^ent. there is no parti- 
cular sum “had and, received" on plaint.fis behalf 
by the manager within the meamng of Art. 62. 13 

Bom. L.R. 1014=12 Ind. Cas. 586. 

Art. 62— Co-sharers — Debts reaUsed by one 

member. ^ 

If a member receives all debts of the f^ily after 
partition, a suit by another member for his share in 
the debts is governed by Art. 62. (1911) 2 M. 

W. N. 467=12 Ind. Cas. 704. 

—Arts. 62 and 120— Co-sharers — Land Acqui- 
sition— Suit for recovery of compensation money. 

A suit for a share of a compensation money for 
the house acquired by the Government within 3 
years of the date of final award is not time-l»rred. 
2 Lah. L.J. 353. 

—Art. 62— Co-sharers — Debt realised by one 
member. 

A suit by a member of a j(Mt Hindu family to 
recover back his share of a jt^t dd>t ralised by an^ 
other member after division in status is governed by 
Art. 62 and not by Art. 127 of the second schedule 
of the Limitation Act. 32 Mad. 19!=S M.L.T. 49 
sl9 M.L.J* 94=1 Ind. Cas. 408. 
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, ^2— -Honey recovered by one heir 

Others suing for their share ^ 

the plaintiffs, also the sons of tht ^ 

defendant No. 1 realised all the It 

estate of the deceased but has not accounted for 
moneys so realised and has not. paid to the Vaintiffs 
ihcir share of the same. The plaintiffs thSef^e 
prayed for an account of these moneys and for rer/v. 
very of their share thereof. 

It was found that the moneys in Question t 
collected by the defendant No. 1 in December 
and suit was not instituted till the 19th July 1916 ’ 

Held, that Art. 62 applied’ and the sit Ume 
barred. 74 Ind. Cas. 1010=27 C.W.N 941-fn 
Cal. 610=A.I.R. 1924 Cal. 142. 

Sch . I, Art. 62— Co-heirs. 

Art. 62 of the Limitation Act does not apoty to 
a claim for a share of the cash forming part of the 
cst.iie to be divided between co-heirs. 21 C 157 P 
C. Foil. 92 P. R. 1917=40 Ind. Cas. 374. 

■Arts . 62 and 120— Co-heirs— Debt received by 
one of the heirs — Suit by other heirs to recover 
share. 

A suit by an heir of a deceased person to recover 
his share or the debt due to the deceased which had 
been realised by another hdr holding Succession 
Certificate is governed by Art. 62 and not by Art 
110. 37 AU. 434=13 A. L.J. 686=29 Ind. Cas. 
347. , I 

Art. 62 — Decree in favour of some heirs — 


Property purchased by them under the decree — 
Right of other heirs to realise their shares. 

On the death of a certain Maliomedan leaving his 
wife and some others as his heirs, tlie heirs excepting 
his widow sued on a mortgage debt due to the de- 
ceased, making his widow a defendant to the suit. 
They obtained a decree and in execution purchased 
the properties themselves; a subsequent suit by the 
widow against his, other heirs to recover her sliare of 
the debts was held to be governed by An. 62, 37 

All. 233=13 A. L.J. 255=27 Ind. Cas. 712. 

^Art. 62 — Suit for recovery of money collected 

by heir. 

Where a person was appoiriied to sell the stock-in- 
trade of a deceased, to realise debts due to him, and 
pay debts due to others by the deceased and he ac- 
cordingly realized certain assets and paid certain debts, 
in a suit by the plaintiff, a sister of the deceased to 
recover her share of the inheritance. Held, that 
the plaintiff was only entitled to recover the money 
as money had and received by the defendant for her 
use and as the suit was instituted more than tlirce 
years after the last item was received, it was barred 
by Art. 62 of the Limitation Act. 37 All. 40=12 
A. L.J. 1256=27 Ind. Cas. 533. 

5. Money had and received for plaintiff’s use. 
-Art . 62 — Whrti money is payable forthwith to 


plaintiff. 

Article 
gory well 
had and 
paid into 
forthwith 


62 applies to suits falling under the cate> 
known in English Law as “suits for money 
received.” Such suits arise where money 
the hands of the defendant is payable 
to the plaintiff. 40 Mad. 291, Foil. 120 
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Ind. Cas. 902=:7 Kang. 540=A.I.R. 1930 Rang. 

21 . 

Art. 62 — Mcney received by another — Princi- 
ple. 

The form of suit in.^cnicd by tlii.s article is apnll- 
cable wliere the defendant has received money which 
m jtishcc and equity. I^longs to the plaintiff, under 
sticn rirrimi<tanrc^ as in Isw renders the receipt of 
if a receipt by the defendant to the use of the plain- 
tiff. Tn the words of Sir Lawrence Jenkins, the arti- 
cle mo-:t_ clearly approaches the formula of “money 
had and rcccixc^I hv the defendant for the tdaintiffs 
ii<e if read a< a description and apart from the tech- 
nic.a! qiialiftcations importtvl in English law and nro- 
redtirc.” A.T.R. 10]fi V.C. l."l: 32 Cal. .^27; 2 
Cal. .393: 37 ^fad. .3fil. Poll. 6R Ind. Ca«. 94=40 
Cal, ftK6=36 C.L.T. 205=A.T.R. 1922 Cal. 157. 

Art. 62 — Money had and received — Meaning 
of. 

Ohlfirid. / : — The action for money had and re- 
rcivcfl is still to he regarded, as it was originally 
baser! on aJi implied or fictional promi'-e. But such 
promise could not hr deduced from the acqum ct 
hnnion. as it niav appeal to the sympathy of the 
Court in the parlieular case, or from circumstances, 
in which the defendant having no privity with the 
plaintiff when the m»ncy was received need not be 
supposed to have given anrl had no duty to give anv 
such promise. Per /Ih’af. 7. : — The scope 

of the action for money had and received ought not 
to he extended. While privity of contract hetween 
the part’es is not necessary to sustain ruch an action 
there mu«t be what might be called some privity of 
a legally recognizable nature such as some knowlerlge 
of particular facts in one man who received the 
money and some mistake of Ignorance of fact on the 
pari of the' man who paid the mnnev or some rela- 
tion. trust and confiden'-e between the person who 
rerewcil the mone>’ and person clairp’ng the money 
or a portion thereof on which the Court could fas- 
ten as creating the relation of principal and agent 
though hy fiction between the plaint’ff and the de- 
fendant. 41 Mad. 923=35 M.L.J. 581=(1918) M. 
W. N. 796=48 Ind. Cas. 756. ' 

Art. 62 — Plaintiff’s use, 

Art. 62 applic^ to ever^- case where defendant at 
the, tinje. of receipt, in fact or by presumption or fic- 
tion of law. receives money to plaintiff's use and is 
not confined to ca.scs where defendant intended to re- 
ceive (he money for such use. 85 P. R. 1919=52 
Ind. Cas. 580. 

" Sch. 1, Art. 62— Money had and received for 
plaii\tiff's use. 

The article ajiplies to a suit for money pa>-ablc by 
the defendant to plaintiff for money received by 
defendant for plaintiff’s ase though with no promise 
at the tintc to repay, as it is repayable to the latter in 
justice, equity and good conscience. 40 Ind. Cas. 
173 (Cal.). 

- Art. 62— Money had and received —Implied 

trust. 

The article applies to cases where money is receiv- 
ed or retained under circiunstances which create an 
implied trust in favour of another. (1913) M. W. 
N. 218=19 Ind. Cas. 3. 

-Art. 62 — Plaintiffs us®, money received for. 

Art, 62 appli^ ^hpiRvcf ? person actually oy fpq- 


stnictively receives monev for another. 16 P.L.R. 
1913=36 P. R. 1913=r7 Ind. Cas. 311. 

Art. 62 — Unregistered association — Suit for 

return of subscription. 

Where an association consists of more than 20 
persons hut is not registered and the members bring 
a suit for the return of subscription money paid to 
the promoter after conversion of the property of the 
association into cash into which the said money is 
cliangcd such suit is governed by Art. 120 and not 
by Art. 62 for such money is not received by the 
promoter for the use of the members. 120 Ind. 
Ca.s. 902=7 Rang. 540=A.I.R. 1930 Rang. 21. 

Art. 62 — Mutawalli. 

A muta%%Tilli or custodian of the endowed property 
of the temple may, in a general way. be described as 
a "trustee" — a person in a po«ition of trust with res- 
pect to the administration of the temple properties— 
but no property is vested in him upon trust for any 
specific purpose. Therefore his position is not that 
of the express trustee referred to in S. 10, Limita- 
tion Act. Whatever sums, therefore, he has received 
for and on behalf of the idol installed in the temple 
can be treated only as siuns received to the use of the 
idol, and a suit to recover the mone\' so received is 
governed by Art. 62. A.I.R. 1922 P.C. 123, Foil. 
108 Ind. Cas. 452=50 All. 265=25 A.L.J. 1047 
=A.I.R. 1928 All. 134. 

—Art. 62 — Shebait. 

Where the defendants collected rent and profits for 
the benefit of an idol in a Hindu temple which wa5 
a religious endowment and of which defendants were 
shebaits, and the money received hy defendants be- 
longed to the idol .and was payable to him, 

/7e/d that to suit for accounts against a shebait Art. 
62 applied. A.I.R. 1928 All. 134. Foil. 114 
Ind. Cas. 7^=1929 A.L.J. 229=A.I.R. 1928 All. 
689. 

Art. 62 — Uncertified payment. 

Where there is a mortgage decree, a payment 
made out of Court after the preliminary decree and 
before the final decree .should ^ brought into account 
when the final decree is passed. But if this is not 
done that money becomes money in the hands of the 
mortgagee to the use of the mortgagor. 104 Ind. 
Cas. 419=25 A.L.J. 823=A.I.R. 1927 All. 710. 

jArt. 62 — Suit against Bank. 

Where a Bank hoHing (jovernment Paper held in 
trust for the plainriff of which trust it had construc- 
tive notice, sold it and parted with the sale pro- 
cccd-s. and the plaintiff sued the Bank for recovery 
of the sale proceeds with interest. 

Held, that the suit is either one for conversion 
(Art. 48), or for money had and received to the 
plaintiff's use (An. 62). 67 Ind. Cas. 761-24 
Com. L.R. 513=A.I.R. 1923 Bom. 155. 

Arts. 62 and 97— Art. 62 is intended to apply 
t^o cases whidi in English law arc described as suits 
for money had and received. Where after the 
Sale of a putni under Bengal Regulation 8 of 1819 
IS cancelled by the Trial Coia-t but pending an 
appeal by the zanundar, the purchaser of the putni 
pays rent to the zamindar to prevent a further sale 
under the Regulation and the appeal by the zamindar 
is subsequently dismissed. Art. 62 applies to a suit 
by the purchaser of the putni against the zamindar 
for the sum p^d as rent to hjm. Article 97 do» 
pot apply time the money ^ 
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there was no existinp: consideration. 60 Ind. Cas. 
69S=64 Ind. Cas. 315=33 C.L-J. 360=26 C.W.N. 
271=A.I.R. 1921 Cal. 596. 

Art. 62 — Money had and received. 

A sum due for rent by mortgagee to the mortga- 
gor is not mone>' had and received. 41 Mad. 48fc 
22 M.L.T. 543=(1918) M.W.N. 98=34 M.L.J. 
193=8 L. W. 118=43 Ind. Cas. 625. 

——Art. 62 — Plaintiff's use — Limitation for reco- 
very of money paid. 

A payment of money made to a person with a view 
to its reaching the party entitled to it. is a payment 
for the use of tlic latter, and limitation for a suit 
to recover the money is tince years from date of 
pa\’ment.. 17 Ind. Cas. 351. Foil. 20 C.W.N. 983 
=i Pal. L.J. 374=2 Pat. L.W. 401=37 hid- Cas. 
30. 

—Art. 62 — Plaintiff’s use — “Received ter use of” 
— Explained . 

The test of what i.s "receiving for use of" is not the 
intention of the defendant to receive it a.s such or 
otherwise. If money to which another is entitled 
is received without any valuable consideration, that 
is receiving for the use of that ot'icr. A suit to 
recover money paid to a defendant vmder S. 73 of the 
C.P.C.. is a suit for money paid to him for plain- 
tiff’s use and must be brought within three years 
from the date of payment and not within si.x years 
under Art. 120. 37 M. 381, Foil. 39 Mad. 62= 

16 M.L.T. 509=27 M.LJ. 640=1. L.W. 952=26 
Ind. Cas. 219. 

Art. 62 — Money had and received — Suit for, 

when lies — Evidence Act, S. 91. 

If money is paid for consideration which wholly 
fails, tlie pcr.«on paying the amount can recover it as 
money had ami received. If money is advanced un- 
der a rlocument inadmissible in evidence a suit for 
money had and received may be ma-ntained. In 
such a case, there is no distinction between ca*ics 
when the dociunent is taken for an antecedent debt 
and when it is taken for money paid at the time. 
16 Ind. Cas. 33 (All.). 

Art. 62 — Plaintiff’s us®, money received for. 

Only when the money realised by the defendant, 
has been actually or constructively received bj' them 
for plaintiff’s u.sc the case comes under Art. 62. 
Art. 120 and not Art. 62 applies where plaintiff was 
legally barred from collecting the money due on a. 
decree assigned to him. and the assignors decree- 
holders received the amount and entered satisfaction, 
as the money received by them was not received for 
the plaintiffs u'C. (1911) 1 M.W.N. 220=9 M. 
L. T. 465=21 M.L.J. 705=10 Ind. Cas. 658. 

Art. 62 — Plaintiff’s us®, money received for 

—Right to sue — Quasi contract — Money deposited 
in Court and withdrawn illegally. 

Money deposited in Court i» usum-jushabcntiiit 
and withdrawn by a person not entitled to it may 
properly be held to be received for the use of the 
person entitled. 33 All. 450=8 A. L.J. 230=10 
Ind. Cas. 730. 

Arts. 62 and 2— Money realised by the defend- 
ant over and above the amotsit due— Money had 
and received— Taxes imposed without Jurisdiction- 
Legality of. 7 A. L.J, 49fc32 A. 491=6 Ind. 

C». W, 
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Suit for money had and received 
-Invalid assignment of debt-Moncy received hv 
as^gnee rom debtor-Buit by ass! Jor ' “ 

niorlgagor under fU f™"' '*'0 

“"‘/O'- "money had and^Xe^ 


Art. 62-‘Money received for the plaintiff. s 

It is not necessary for the application a 
tli.at the defendant should have^intenSd 
it .It the tune for the plaintiff. 5 C. 597 diss 
In all cases where the defendant has ridv^l 
money u^ed for which cxoe quo et 
to refund, even though he might have reedv^ ® u 

wrongfully. Art. 63 applies. Consequently Tsu 

for recoverv of money received by defendant as ci 

niorfg.igcc js governed by Art. 62. (19051 1 C T 
.1. 167=32 C. 527. v vuj; t t... l. 

6. Refund of consideration. 

(a) General. 

(b) Execution sale. 

(c) Void contract. r > 

6. (a) Refund of consideration— (General) . 

I 

Arts. 62, 97 and 116— T. P. Act, S. 55— Sait 

by vendee for refund of purchase-money on failure 
to obtain possession. 

Provisions of Art. 62. Limitation Act, might have 
been applied, before tlic enactment of S\ 55 T. P 
.^ct. to cases where there was no covenant and the 
>uit was merely on the allegation that the vendor has 
puri^rlcd to transfer some property to whicli he had 
no title. That would have been in the analogy of the 
English Law an .action for money had and received. 
Now th.at S. 55 has imported into all transfers, un- 
less the panics agree to the contrary, a covenant avnr- 
ranting the title of the vendor, it would .seem that a 
‘uit to recover the consideration would be on the 
basis of that Sipecific covenant and time would begin 
to run from the date of the deed after it had been 
cst.abli.slicd that there never had been any title. In 
the e.asc, hmvcvcr, where there is an express coven- 
ant, that covenant mu.st be construed according to (he 
intention of the parties and no general rule can be 
laid down about the date when (he catKe of action 
arises. Such suits, however, would be on the basis 
of a covenant and the provisions of Art. 97 would 
apply if there was no registered deed and the provi- 
sions of Art. 116 if there was a registered deed, 
(1945) A. L.J. 473=1945 A.W.R. (H.C.)i 310= 
ms O.W.N. (H. C) 295=A.I.R. 1946 All. 159 
=224 Ind. Cas. 52. 

Arts. 62 and 97— Sale by father of minor 
■on’s properO' — Indemnity bond by third party — Pur- 
chaser’s possessiOT disturbed by decree of Court — In- 
demnifier. held liable to indemnify for whole amount 
agreed — Father, held liable under S. 65, Contract 
Act to return of consideration received— Suit, held 
was not governed by Art. 62, Limitation Act. but by 
Art. 97.1<M4 M.W.N. 350=(1943) 2 M.L.J. 645 
=I.L.R. (1944) Mad. 663=A.I.R, 1944 Mad- 2U 
^16 Ind. Caff. J?0. • . t 
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— —Art. 62 — Money {'aid ai CMiisideratioii or part 
con.'idcration in a coiitraoi of sale is not money paid 
for the use of the payer, except perhaps when the 
cotUract is of sudi a iiaiure tliat it is void in law 
ab {nitid. Article 62, therefore, does not apply 
to suit for the refund of such consideration. A. 
I. R. 1942 Sind 37=1. L.R. (1941), Kar. 495=199 
Ind. Cas. 438. 

—Arts. 62, 97 and 116— The plaintiff sued for 
y>0'«cssion of land on the ba-sis of 4 mortgage deeds 
blit allegcti that he had cancelled the fourth mortgage 
which wn.s executed in 8919 while he was a minor 
as it was not for his benefit. It was field that he 
was entitled to possession on the basis of the first 
three mortgages but not on the fourth mortgage 
as plaintiff himself had cancelled it by notice. In 1925, 
he brought another suit 10 recover from the defen- 
dants certain sums which he said had been advanced 
out of his estate when the .mortgage deed was writ- 
ten : 

Held, that the second suit was not one for breach 
of contract and was governed cither by Art. 62 or 
by Art. 97 according as to whether (he contract was 
void or voidable and that Art. 116 was inapplicable. 
34 P.L.R. 96=A.I.R. 1933 Lah. 581=145 Ind. 
Cas. 186. 


— Arts. 62 and 97— Starting point of limitation. 

Where a sale is void ab {niiio and possession is not 
given to the purchaser, a niit to recover the purchase- 
money would be governed by Art. 62. Where how 
ever, the title is imperfect and possession is not’hand- 
ed over and it is subsequently discovered that the 
contract of sale became void. Art. 97 would appl> 
to a suit to recover the purchase-money on an exist' 
mg consideration which afterwards failed, from the 
time when the purcliascr endeavoured (©’obtain pos- 
session of the property and being oppose<l. found him 
self unable to obtain possession; but where posses- 
sion has been handed over by the vendor to tlie ven- 
dee, the cause of action would not arise till the vendee 
is dispossessed. 33 Bom. L.R. 1092=A.I.R. 1932 
Bom. 36=55 B. 565=134 Ind. Cas. 1157 


-Art .62 — Refund of purchase money. 

If there is covenant express or implied indemnify 
ing party suffering against loss caused by defect i; 
title of executant of document, Art. 116 applift 
otherwise Art. 62 or Art. 97. A.I.R. 1930 All 
785 ♦ 


Arts. 62 and 97— Vendor failing to make out 
clear title. 

When after payment of the purchase money to the 
vendor, the vendor was unable to give title and the 
pu^hascr found himself unable to obtain possession, 
Hcia, that from the time when he found himself 
Unable to obtain possession, he had a right to sue 
for his purchase-money upon a failure of considera- 
tion and that the case fell within Art. 97 and that 
in any case it must fall either within Art. 97. or 62. 
19 Cal. 123 (P.C.) and 30 All. 402 and 38 Mad. 
1171, Foil. 103 Ind. Cas. 165=25 A L.J. 841= 
A.I.R. 1927 All. 734. 


Arts. 62, 97 and 11^— An action for breach of 
duty declared by S’. 108 of the Transfer of Property 
Act IS regulated by Art. 116 of the Limitation Act 
if the lease is in writing registered, the obligation 
being deemed to be embodied in the contract and not 
by Art. 62 or Art. 97. 101 Ind. Cas. 707=6 Pat. 
606=8 P.L.T. 590=A.I.R. 1927 Pat. 248. 


Arts. 62 and 97— A sale-deed contained a 

clause that if the minor nephew of the vendor on 
attaining majority raised any objection to the sale of 
his share the vendor would make over to the vendee 
an equal area out of his own land. Mutation of the 
minor s share of the land was refuseci in 1907 on ob- 
jection by the minor's mother; plaintiff sued for de- 
claration that he was owner of the whole land pur- 
chased by him. His suit was dismissed, So far as 
the minor’s share was concerned in 1911. In 1917 
the minor, having attained majority mortgaged his 
share to one 0, who disixisscsscd the plaintiff from 
the land in 1919. Plaintiff brouglu a suit to enforce 
the indemnity clause contained in his deed of sale in 
the alternative for Rs. 1,000, being the value of the 
minor’s share: 

As regards the claim for recovery of the purchase 
money, it was governed either by Art. 62 or 97 of 
the Limitation Act. If the claim was governed by 
Art. 62, it was barred by time inasmuch as limita- 
tion began to run from the date of the sale. If the 
claim was governed by Article 97, it was equally bar- 
red by timo, inasmuch as limitation began to run 
when the plaintiff’s title Avas first denied in 1907 or 
at the latest when it wa's declared in 1911 that he 
had no title. 62 Ind. Cas. 953 (Lah.). 

Arts. 62 and 97— Refund— Rent. 

A suit instituted by a purchaser to recover the 
rent paid to the landlord after the sale is set aside, 
after three years from the day of last payment of 
rent is barred by limitation under Art. 62 or 97. 
The suit in tlic case to recover rent paid or purchase- 
money. did not lie against the landlord. 24 C. W. 
N. 617=58 Ind. Cas. 741. 

Arts. 62 and 97— Refund— Purchase money— 

Suit by dispossessed vendee. 

A suit by a dispossessed vendee for return of the 
purchase-money is governed by Art. 97 and not by 
Art. 62. When the money received by tlie def^* 
dant is not in fact or law received for the plaintifTs 
usfi. Art. 62 would not apply nor would the 
that subsequent events had the effect of making the 
money received for plaintiff’s use, render that article 
applicable. 55 Ind. Cas. 93 (Nag.)- 

Arts. 62 and 97— Refund— Premium — Suit 

for recovery of premium— Lessee not put in pos- 
session of portion of the premises by lessor. 

A suit by a lessee for a refund of a part of the 
premium paid for a lease, proportionate to the por- 
tion of the land of which possession could not W 
obtained by him, is governed by Art. 62. 49 Ind. 
Cas. 258 (Cal.). 

Arts. 62, 97 and 116 — Refund — Purchase 

money — Failure of title — Suit for refimd of pur- 
chase money. 

It is only where a sale is void ab mitio that Art. 
62 can ap^y to a suit by the vendee for refund of 
the purchase-money. If, however, the vendee has 
actually obtained and held possession of the property, 
Art. 97 may be applied even if the sale turns out to 
be void ab ittiti/y, for otherwise, the claim for re- 
fund might be barred although the vendee had be^ 
given no occasion to sue. The same article is appH* 
cable where there is a subsequent failure of consi- 
deration. Where the vendor has no title to convQt, 
the article applicable to a suit for refund of tlie 
purchase-money is Art. 116, and time begins to rm 
from the date of the execution of fraud. 47 Ind* 
Cas. 886 (Nag,)'. 
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Arts. 62 and 97— Refund— Purchase money— 

Vendor and purchaser — Deprivation of possession 
— Suit by vendee — Limitation. 

Where a vendee sues to recover the purchase-money 
paid by him on being deprived of the possession of 
the land sold to him by the vendor, limitation begins 
to run from tlie date on which the vendee is dis- 
possessed from the land and the suit is governed by 
Art. 97 and not by Art. 62 . 44 Ind. Cas. 719 
(Cal.). 

Arts. 62 and 97— Refund — Earnest money— 

Sale of land. 

Where the plaintiff failed to enforce specific per- 
formance of a contract to sell land, a suit for the 
recovery of advance paid by him is governed by 
Art. 97 and not by Art. 62, 6 L. W. 44=(.1917) 
M-W.N. 447=40 Ind. Cas. 893. 


Uie property purchased, is siibscqUcntly di>possesscd 
by a person with paramount tide, a suit by the for- 
mer for refund of the purchase money is governed 
Art. 97 and not Art. 62 of the Act 37 Bom 538- 
15 Bom.L.R. 559=20 Ind. Cas. 2M. 

-^Art. 62— Money had and received for plain- 
tins use. ^ 

Where the mortgagee in execution of a mortgatre 
decree had purchased a portion of an entire c?ta^e 
and subsequently the entire estate is sold for arreS? 
of Government Rev^ue, a suit by him to recovS 
the money representing the portion purchased bv 
him from the mortgagor to whom the entire sur- 
plus has been paid is governed by Art. 62 17 In± 
Cas. 351 (Cal.). 

6. (b) Refund of consideration— Execution sale. 


Arts. 62 and 97— Contract to sell — Suit for 

specific performance of contract or return of pur- 
chase money. 

A contract to sell a village was made on the 27th 
of April 1W8 and part of the consideration was paid 
as earnest money at once and the balance was paid 
on the 18th of June 1908. The sale was not com- 
pleted. The plaintiflF sued for specific performance 
and in the alternative for the return of the purd^e- 
money in AprU 1913, Held^ that the suit was timc- 
barred. 32 Ind. Cas. 49 (All.). 

Arts. 62, 97 and 116— Declaration of title — 

Possession not obtained by vendee — Failure of con- 
sideration — Cause of action. 

Plaintiffs, purchasers of certain property from re- 
cordid owners, had mutation of names effected in 
1906. In 1907 certain persons in possession brought 
a suil for setting aside the sale-deed and a declara- 
tion of their rights. The suit was decreed. Held, 
that the consideration failed either in the very bepn- 
ning when the plaintiffs could not get the possession 
of the property or very soon afterwards, and a suit 
brought more than three years after that date was 
barred either by Art. 62 or 97 of the Limitation 
Act. Held alfo that Art. 116 of the Umitation 
Act did not apply. 13 A.L.J. 669=30 Ind. Cas. 410. 

Sch. 1, Arts. 62, 97 and 

nant for title, breach of — T. P. Act, S. 55 (2). 

A breach of a covenant for title under b. 55 (2) 
of the T. P. Act is a breach of a contract in writ- 
ing registered within Art. 116 of the Limitation Act. 
A suit for compensation for such breach is governed 
by Art. 116 and not by Arts. 62 or 97, (25 M. 587; 
15 M.L.J. 396; 11 Ind. Cas. 337; 21 M. 8; 21 M. 
242 ; 23 Ind. Cas. 570. Foil.) 38 Mad. 1171=1 L. 
W. 849=27 M.L.J. 517=16 M.L.T. 397=25 Ind. 
Cas. 618. 

—Arts. 62 and 97 — Refund— Purchase money— 
Sale voidable at the instance of third parties— Suit 
to recover consideration moneys— Cause of action^ 
when arises. 

Where under a sale, voidable only at the instance 
of third p^IA, possessim is takn, the cause of 
action for a suit to recover consideration money, 
arises only when the possession is disturbed. 38 
Mad. 887=15 M.L.T. 240=(1914) H.W.N. 376= 
23 Ind. Cas. 570. 

—Arts. 62 and 97 — ^Refund — Purchase money— 
Purchaser deprived of possession by paramount 
title— Suit for. 

\^ere a purchaser, who was put in possession of 


Arts. 62 and 120 — Applicability — ^ Sui* bv 

auction-purchaser for refund of purchaser money— 
judgment-debtor having no saleable interest in pro- 
perty— Allegation of fraud against decree-holder— 
Limitation— Starting point. See C. P ci)DE O 
21, R. 91. I.L.R. (1948) 1 Cal. 479. ' ‘ 

Arts. 62 and 97 — Applicability — Court sale — 

Rateable distribution of purchase money— Sub- 
sequent decision in suit by third party that judg- 
ment-debtor had no title to property sold — Suit by 
purchaser for refund — Limitation. See Limitation 
Act. Art. 120. 228 Ind. Cas. 479= A. I. R. 1947 Lah. 
129. 

Arts. 62 and 97 — Failure of consideration in 

execution sales — Limitation. 

Where an execution sale is confined and the ob- 
jections to the sale are consequently allowed and 
also confirmed in revision, a suit by the auction-pur- 
chaser for recovery of (he purchase price on failure 
of coiKideralion for sale does not fall under Art. 62 
but under Art. 97 and the cause of action arises 
cither from the date of the order allowing the ob- 
jections or from the date of the order in revision 
confirming the objections. A.I.R. 1941 Pesh. 41=194 
Ind. Cas. 565. 

— Arts. 62, 97 and 120— A suit by auction- 
purchaser for refund of purchaser money on its being 
found that the judgment-debtor had no saleable in- 
terest in the property is governed by three years’ 
rule of limitation either under Art 62 or Art. 97 
and not by Art. 120. 1937 O.W.N. 83=A.I.R. 1937 
Oudh 286=13 Luck. 138=166 Ind. Cas. 705. 

Art. 62 — Defendants Nos. 5 to 10 sold in exe- 
cution of a decree ebtained by tlfem again.st defen- 
dants Nos. 3 and 4 certain properties which were 
purchased by the plaintiff on September 25, 1918. A 
stranger brought a suit for recovery of possession on 
the ground that the properties had already been sold to 
him and the sale was set aside in this siMt. The 
plaintiff, thereupon, on April 30, 1920, applied un- 

successfully for refund of the purchase-money which 
had been paid to the decree-holders in July 1919, and 
finally instituted a suit on July 6, 1925, for recover- 
ing the said money: 

Held, that the suit being one for mcmey had and 
receiv^ fell within Art. 62 and was time barred. 
(1935) M.W.N. 338=68 M.L.J. 630=41 M.L.W. 
305=A.I.R. 1935 Mad. 354=159 Ind. Cas. 750. 
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—Arts. 62, 97 and 120 — Refund of purchase 
money — Execution sale — D^osit by auction pur- 
chaser — Application by judgment-debtor to set 
aside surplus sale — Proceeds taken away by ano- 
ther decree-holder — Subsequent reversal of sale. 

A suit brought by an aiiclion purchaser to recover 
money from <lcfen<iunt who hud after the sale and the 
deposit of the money m Court and before the sale 
was set aside on upi>cul, attached that sum in exe- 
cution of his decree against the jtidgmcnt-debtor as 
representing the surplus sale proceeds belonging to 
the original judgment debtor after satisfaction of the 
flecrcc obtained against the debtor by the decree-holder, 
is governed by Art. 120 («>.) six years from the 
date when the sale was set aside by the Appellate 
Court. Arts. 62 and 97 contemplate a suit biought 
by one of the contracting parties against the other 
to recover Ute money which has been paid at the 
sale winch owing to default on part of the vendor 
has become infrucluous. 16 M. 361, Foil. 40 Cal. 
187=15 Ind. Cas. 707. 

Arts. 62 and’ 97 — Refund — Purchase money — 

Execution sale. 

Either Art. 62 or Art. 97 governs a suit for re- 
covery of the price paid at an execution sale for 
property to which the judgment-debtor has no title. 
14 O.C. 74=10 Ind. Cas. 716. 

Art . 62— Suit by purchaser— Judgment debtor 

having no saleable interest. 

Suit by auction purchaser for the recovery of 
purchase money when a third person sets up his 
title to the property and the judgment-debtor is 
found to have no saleable interest in it is governed 
by Art. 62 as there is no consideration at all for 
the purchase money. 37 Cal. 67=13 C.W.N. 1080 
= 10 C.L.J- 558=2 Ind. Cas. 559. 

6. (c) Refund of consideration — Void contract. 

Arts. 62, 97 and 116 — Applicability — Suit for 

refund of consideration— Sale void ab initio. 

Art. 62 of the Limitation Act is only meant to 
apply to suits for ‘'money had and received" and 
not to a suit for a refund of consideration on the 
ground that a sale is void ah Uutio. To such a suit 
Art. 97 or Art. 116 of (he Act would apply accord- 
ing to circumstances present. Where the sale was 
enibodied in a registered instrument, the more appro- 
priate article would be Art. 116. I.L R. (1950), 
Nag. 467=A.I.R. 1950 Nag. 229=1950 N.L.J. 145. 

Art. 62 — No doubt, in the case of a voidable 

contract, the transaction is good till it is avoided 
and that m the case of a void contract, the trans- 
action IS bad from its very inception but this dis- 
tinction does not warrant the contention that when 
the contract is void at its very inception, then the 
price paid by tlie purchaser is retained by the seller 
for (he ^e of the purchaser in the terms of Art. 62 
as even in cases of void contract where actual posses- 
sion of the property sold is handed over by the seller 
to the purchaser, the purchaser is entitled to the full 
use of the property even though tlie seller has no 
title in it while the seller receives the mono/ on his 
own account and for his own use and not for the use 
of the purchaser who is actually in enjoyment of the 
property sold. A.I.R. 1945 Lah. 164=47 F.L.R. 122 
=221 Ind. Cas. 524. 

—Art. 62— Where money is paid under a void 
agreement in the absence of any special circum- 
stances, the date on which the money is received is 
the date of the discovery of the void nature of the 


transaction and limitation for suit to recover the 
inone3’ must be deemed to begin to run from that date. 
A.I.R. 194.1 All. 294=1943 A.W.R. 122=(1943) A 
L T. 250=l.L.R. (1943) All. 604=209 Ind. Cas. 10. 

Art. 62 — Where a transaction is vcid ab initio 

and a suit is brought for recovering the amount for 
considcrafion for that transaction, it must fall within 
the purvicAv of Art. 62. A.I.R. 1943 All. 294= 
(1943) A.L.T. 250=1943 A.W.R. 122=I.L.R. (1943) 
Ail. 604=209 Ind. Cas. 10. 


Arts. 62, 97 — Mcney paid under void contract 

— Commencement of limitation. 

In the generality of cases, limitation in the case of 
a void transaction would run from the date of the 
deed, but exception is possible in cases where there 
arc special circumstances showing (hat an agreement 
was discovered to be void at a later date. 1936 0 W. 
N. 489=A.I.R. 1936 Oudh 280=12 Luck. 185=162 
Ind. Cas. 362. 




A contract— Void 

ab m tio-Apphcabihty cf the relevant articles. 

If the sale is by a registered document containing 
wvenantb as to title and quiet enjoyment and ir 
possKsion has passed to the vendee the suit by 
purchaser for return of purchase money is govern- 

ed hj^ Art, 116 whether the sale deed is void or 
^o;dabIe. (Tases of tins nature fall under Art. 62 if 
the transaction is void ab initio and under Art 97 
If the consideration has failed wholly or partially and 
are covered by Art. 116 where the document con- 
taining covenant of title happens to be registered 
Hhicli has the cITect of extending three years to six 
years. 118 Ind. Os. 203=A.T.R. 1930 Sind 12. 

—Art. 62-— Refund of consideration— Void agree- 
ment — Starting point. 

The period of limitation for a suit for refund of 
advance p^d under a void agreement is three years 

It*® asreement is discovered to 

be void and ordinarily the time from which limitation 
will start is the date of the agreement in the absence 
of siwial circumstances, mere the agreement is one 
forbidden by law, the plaintiff must be deemed to have 
been aware of the fact when he entered into it. 88 

M.W.N. 400=A.I.R. 1925 Mad. 

885=4S M.L.J. 598. 

Art. 62— Void agreement — Starting pomt. 

Article 62 of the Limitation Act governs a suit 
for refund of consideration for the mortgage of oc* 
cupMcy land because the contract is ob initio void* 
ouch Suit must therefore be brought within three 
of the date of the deed. 81 Ind. Cas. 873= 
A.I.R. 1925 Nag. 130. 

Art. 62 — Refund — Money paid under void 
agreement— Suit for, recovery of. 

A suit for recovery of money advanced under a 
»yoxd agreement is governed by Art. 62 of the LJmi^ 
tation Act and must be instituted within two years 
from the daec of the execution of the agreement. 

5 O.L.J. 277=47 Ind. Cas. 214. 

—Arts. 62 and 97— Refund — Purchase money 
where sale void ab initio . 

ff ^.oootract of sale between two parties is vend 
ao initto and is not merely voidable, then a sint 
broi^ht by the vendee against the vendor for refund 
of the purchase money is governed by Art. €2 and 
not Art. 97. 44 P.R. 1918=126 P.L.R. 1918=46 
Ind. Cas. 26. 
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Art. 62 — Payment under an invalid mortgage. 

A suit, for money had and received under a sup- 
posed right of mortgage, ultimately found to be 
invalid, is governed 'by Art. 62 and should be 
brought within three years from the date of the 
mortgage deed. 40 Bom. 614=18 Bom.L.R. 773= 
36 Ind. Cas. 564. 

Art . 62 — Refund— 'Consideration— -Void mort- 

gage . 

Where a mortgage is ab initio void as affecting 
the unrecognised sub-division of a bbag, a claim for 
the refund of the money arises on (he date of the 
mortgage and must be brought witliin 3 years of the 
mortgage as money had and received. 40 Bom. 614 
=18 Bom. L.R. 773=36 Ind. Cas. 564. 

Art. 62 — Money had and received — Mortgage 

void. 

The mortgage of an unrecognised subdivision of a 
Dfugdari holding is void, the consideration fails ab 
initio and the money advanced by the plaintiff was 
money received by tiie defendant for plaintiff's use 
under Art. 62. The cause of action for the suit 
for recovery of the money arises on the date of 
mortgage. 39 Bom. 358=17 Bom. L.R. 259=28 
Ind. Cas. 442. 


7. Overpayment. 

A suit for overcharges against 
Railway Company must be instituted within tlire 
years under Art. 62. Limitation Act. AIR 193 
Nag. 141=1939 N.L.J. 124=185 Ind- ci 

Art. 62— Overpayments— Suit for recovery o 

overpayments to contractor— Nature. 

Under Article 62 a suit for the recovery of over 
^J^ents. made to a building contractor is a sub fo 
moneys payable by the defendant to the plaintiff 
moneys '•^cived by the defendant for plaintiff s u 
g^P.L.R. 1914=67 P.W.R. 1914=22 Ind. “ 


•Art. 62 — Payment under mistake. 

Article 96 should be preferred to Art. 62 in a 
suit to recovery money paid by the plaintiff to the 
defend^t by mistake in excess of the amount Icgalh 

*^^=7 P.L.T. 431 

=1925 P.H.C.C. 345=A I.R. 1925 Pat. 765. 

Art. 62 — Overpayment — Suit by purchaser to 
recover money paid twice over by mistake. 

A suit by a purchaser to recover money paid h\ 
nim twiM over, by mistake, is governed by Art 62 
ot the Act and time runs from the date when * the 

SI money. 35 Mad. 45=(19I0) 

M.W.N. 8^=9 M.L.T. 467=8 Ind- Cas. 1087. 

- — 62— Payment under protest — Bombay 
Land Revenue Code, S. 153— Starting point. 
Allhwgh the fact that a demand for increased pay- 

a of action to enable the 
plaintiffs to seek for a declaration that that parti- 
cular de^d was unauthorised, it does not affect 
their right to file a suit in which the relief claimed 
»9 on a different cause of action arising from the 

protest made by them on the demand 
under S. 153 of the Bombay L.^d Revenue Code. 8*3 

Ind. C^. 65=27 Bom. L.R. 645=A.I.R. 1925 
Bora. 435. 


8. Principal and Agent. 


ver specified sum of mon^ragarsTl^^^^^^ 
aUvfts of deceased agent. ^ agamst legal represent- 

A suit for recovery of a snprifioi 

against the legal representatives a 

IS governed by Art. 62 and not bv ^Bent 

Lunitation Act. 35 CL T a 5^°^ fhe 

Pa.. 259,ro„. 

power to remove or appoint defetS f 
liff-Snit by Phincm 

wvemed by Ar, 62 and plainliflf could rec7ve“ranl!'‘ 
non. o'lly for three years prior to suit- 

coled^jL^udr-a^i:: ag:n.s'''"’?'rri^:,o''R "'■* 

,sT= 

—Art. 62 — Suit for accounts. 

A suit for accounts between principal and the agent 
IS not governed by Art. 62. (1933) A L T f(S) 
=A.(LR. 1933 All. 642=55 A.Sldwini: cT 


Arts. 62 and 90 — The defendant acted as 
agent of the plaintiff in the matter of the realisation 
of certain debts due to the plaintiff. The plaintiff 
sueil alleging that the defendant had collected various 
sums of money from her debtors but had withheld the 
moneys from her. The suit was dismissed on the 
ground (hat it fell williiii Art. 62: 

WeW, that it was by no means clear that the plain- 
tiff’s case did not come within the purview of Art. 
90 and that the lower Court erred in dismissing the 
suit without investigating the facts fullv. A.I.R. 
1931 Cal. 738=133 Ind. Cas. 177. 


Art. 62 — Principal and agent. 

One B and Co., were managing agents for two 
c^pan:es, / and (/. It was no part of (he business 
of any of these two companies to lend money or to 
act as bankers. There was at one time more money 
in / Co., and this money B and Co. employed to 
continue the business of the 1/ Co. The directors 
of either company were ignorant of this transaction. 

Held, that the U Co. is liable for the money so 
employed cither for having received the money 
through their agents rightfully and applied to thejr 
purposes or for having received it wrongfully by 
secret and deceitful misapplication by their own 
agents. In the latter case the money i.«t recoverable 
from them as money had and received to the use of 
the true owner and time begins to run from the date 
of actual payment. 49 All. 520=25 A-L.T, 277=A. 
I. R. 1927 All. 161 (F.B.). 

—Arts. 62 and 90— Principal and agent— Agent 
carrying on business as principal. 

Account of profits when an agent started a similar 
business in consequence of which his services were dis- 
pensed with and a suit was brought for the profits 
received by the agent. Heldj that the defendant hav- 
ing carried on the same busmess as that of his prin- 
cipal, was bound to account for all the profits to the 
principals but the suit having been brought more th an 
three years after the transaction, was tarred by Umi* 
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tation. 41 All. 635=17 A.L.T. 805=52 Ind. Cas. 
373. 

Art. 62 — Principal and agent — ^Termination of 

agency — Suit to recover money from agent Col- 
lected by him subsequently. 

A suit to recover money received by an agent after 
the termination of his agency must be brought tvithin 
three years from the time of the receipt as money 
had and received under Art. 62. 13 A.L.J. 494= 
29 Ind. Cas- 986. 


Arts. 62, 89 and 120 — ^Principal and agent— 

Misappropriation by agent — Suit by principal — 
Cause of action against the agent and his legal 
representatives, if same. 

A suit to recover money alleged to have been mis- 
appropriated by defendant’s father while acting as 
plaintiff.s agent is barred if brought more Uian three 
years after the termination of the agency. The 
cause of action against the legal representative is the 
same as against the deceased agent, if the suit would 
be barred against the agent, it is also barred against 
the representatives. Art. 120 is not applicable to a 
suit brought against the representatives of a deceas- 
ed agent. Art. 89 applies to a suit against an agent 
for acts committed during the continuance of his 
agency The article applicable in respect of money 
payable by an agent after ,^^0 tenmnation of bis 
agency would be Art. 62. 16 M-L.T. 614 — (1915) 

M.W.N. 2.1=27 Ind. Cas. 807. 


9. Starting point. 


See also NOTE 6. 

Arts. 62, 109 — Mesne profits — Starting point. 

Plaintiff, after he got a decree for possession in 
1929, instituted a suit for mesne profits in 1932. for 
the period from 1916 to 1929. No claim was made 
for profits within three years of the .suit: 

Hrid, that the period of limitation was not sus- 
pended till the decree in 1929. as there is no pro- 
vision in the Act suspending limitation in circum- 
stances similar to those existing in the present case. 
The defendant had wrongfully received the rents and 
profits of properties from the year 1916 and time 
began to run against the plaintiffs from the date 
when he actually received the rents and profits. 
When (lie suit was actually brought, three yeais had 
elapsed since the receipt of the last profits claimed. 
Consequently, the plaintiff’s claim was barred. A 
I. R. 1937 All. 481=1937 R. D. 302=1. L.R. 
(1937) All. 628=(1937) A.L.J. 979=1937 A.W.R. 
539=170 Ind. Cas. 657. 

Arts . 62, 123 and 89— Defendant undertaking 
to distribute sale proceeds among heirs of deceased 
— 'Suit by one of heirs for his. share— Article ap- 
plicable — Time, when runs. 

Where the estate of a deceased Muhammadan was 
sold m accordance with the wishes of the majority 
L 5alc proceeds were kept with 

the defendant who had undertaken to distribute it 
amongst the heirs according to their shares, a suit by 
the plaintiff for his share cannot be regarded either 
as OTe for the administration of the estate or as a suit 
against a person legally charged with the duty of 
distributing a portion of it under Art. 123 or as a 
suit by principal against agent under Art. 89. To 
such a suit article applicable is Art. 62 and the time 
begins to run when the defendant had received the 
money. There is nothing in Art, 62 which e\'cn im* 


plies that the knowledge is a factor so as to render 
a suit brought within three years of the knowledge 
of the fact that the money was in the hands of the 
defendant in time. 1945 M.W.N. 67l=(l945) 2 
M.L.J. 422=58 M.L.W. 555=A.I.R. 1946 Mad. 
116=224 Ind. Cas. 21. 

Art. 62 — Money paid under judgment — Cause 

of action — When accrues. 

The money paid under a decree obtained in the 
Revenue Court which is subsequently held to have bwn 
superseded and modified by a decree of the Civil 
Court can be recovered but the cause of action accrues, 
not on the date when the decree of the Revenue 
Cjaurt is superseded or modified but on the date when 
the money is actually recovcrc<l from tlie plaintiff. 
1937 A.W.R. 539=A.1.R. 1937 All. 481=1937 R. 
D. 302=1. L.R. (1937) All. 628=(1937) A.L.J. 
979=170 Ind. Cas. 657. 

Art. 62 — Starting point of limitation. 

Where certain money was paid by a person to 
another for depositing as security to obtain a contract, 
but the contract was not obtained and the money was 
not returned and in a suit for such amount, the de- 
fendant admitted liability to pay the same but said 
that he was willing to pay it to the person who will 
be found to be entitled for the same m a suit for 
dissolution of parfnership among the parties: 

Held, that the original agreement, under which the 
plaintiff paid the money to llic defendant for deposit, 
was superseded by a subsequent agreement arrived at 
during the pendency of the -suit and that limitation 
ran only from such date. 1935 A.W.R. 500=156 
Ind. Cas. 970. 

Art. 62— Where one party to a compromise 

agrees to pay off a certain creditor but anotlwr party 
pays off on the failure of the former to nlfil the 
term, then the cause of action to the latter arises 
when he actually pays the amount. Limitation runs 
from the date of the payment and not , 

of the breach of the agreement. A.I.R. 1935 Lan. 
307=:156 Ind. Cas. 836. 

Arts. 62 and 116— Money paid by mort- 
gagor on default of mortgagee. 

Where a mortgagee bound to pay off a prior in- 
cumbrance, fails and the mortgagor being compelled, 
pays it off and sues the mortgagee for reimburse- 
ment, the suit is governed by Art. 62. Time would 
begin to run from the date on which the plaintiff 
paid of the prior encumbrance. 5 O.L.J. 263=47 
Ind. Cas. 161. 

Art. 62— .Starting point— Suit for money-— 
Deposit of money in execution under a mistaken 
belief of liability — Suit to recover the same. 

The_ plaintiff, believing that the property sold in 
execution of a decree against hinrself and the defen- 
d.ant belonging to him deposited the decretal amount 
on the 20th February, 1901. Then he applied for 
release of the property from attachment. It turned 
out that the property belonged to the defendants and 
the amount deposited was made over to the decree- 
holder on the 13th December, 1903. The plaintiff 
then brought the present suit for recovery of the 
amount. 

Held, that time would begin to run against the 
defendant from the date the money was made over 
to the decree-holder. 1906 A.W.N. 288=3 A.L.J. 
667. 

■ "Art. 62 — Starting point — Mukhi appoint-, 
ment of— Right to nominate, claimed by viU*" 
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^ers, but liability to pay bis salary not denied 

Suit by the chief who has paid the salaiy 
-against the villagers. 

Where the inhabitants of .a village were by custom 
bound to pay the salary of a mukhi and never denied 
their liability, but only claimed to nominate him, 
cause ^ of action of any person who had paid the 
mukhi not 6o nominated to be -reimbursed by the 
villagers arose when it was fimlly decided that the 
\inagers had no right to nominate. (1902 ) 4 Bom. 
-L.R. 264. 

Arts. 62, 97— Vendor and purchaser — Sale — 
Pailure of title — Limitation. 

More than six years after the date of a sale by 
•one who was -not in possession, the purcluser -brought 
-a suit against the vendor and the person in posses- 
sion claiming a decree for possession of the property 
•or damages from the vendor if the property did not 
belong to him. 

Ne7d (IVhitworlh, J., dissenting) tltat the cove- 
Jiant for title, if it failed, failed on tlie date of the 
•sale and that the suit was barred by Art. 62. 

Per Whitworth, J.: — Art. 97 governs the case and 
Tthe starting point in sudh cases is tlie date of the 
■Joss of possession or loss of ej^ectation of posses- 
sion. Time did not begin to run till it was found 
in suit that the vendor had not the title. (1901) 3 
Bom. L.R. 190=25 B. 593. 

10. Tax illegally collected. 

—Art. 62— Tax wrongfully levied. 

Art. 62 is intended to apply to all actions for 
money had and received to the use of the plaintiff 
whether they be actions which may be deemed 
•strictly to be based «n implied contracts or whether 
they be merely to enforce .an equitable claim to the 
return of the money had and received, e.g., profes- 
sional tax wrongfully levied by the defendant muni- 
cipality. A.I.R. 1943 Mad. 191=55 L.W. 783= 
(1942) 2 M.L.J. 663=1942 M.W.N. 714=1. L.R. 
(1943) Mad. 521=207 Ind. Cas. 391. 

" 62— A suit to recover a certain amount 

•of Mumcipal tax on the ground that it was illegally 
levied is governed by Art. 62 and not by Arr. 96 
A.I.R. 1940 Bom. 252=42 Bom.L.R. 491=189 
Ind. Cas. 678. 
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J-*- Cas. 

due to the^oJtgagce*b^c%^ 

appropriated by mortgagor^ wrongly 

appropriated by Jh- ^ 

A suit 10 recover from j 

arrears of >agir income, J*’'' 

propriated by them, is gover^d b^ 
only the income for the 3 years ^lat 

‘"S “uid be recovered. 46 P W R 
L.R. 191-1=23 Ind. Cas.^5. ‘ P. 


Art. 62— Period of limitation for suit dor re- 
fund of profession tax illegally collected is 3 years 
1932 M.W.N. 1089. 

—Arts. 62 and 120— Money had and received 
A claim for refund of money illegally realised bv 
mi^a^ity is in the nature of a claim for money 
md and receiv^ and not a claim for compensation or 
Such a claim is governed by Art -62 

-32 All. 491=7 A.L.J. 496^ Ind. Cas. 401. 

11. Wraagfid appsopnation . 

and 89— Wrongful appropriation, 
y SUM tne son of one H for an account of fht 
produce of certain fields for some years. He allea^ 

^ that H reta^ the produce of the fields durSr 
these years on his behalf. ^ 

HrW. that Art 62 or Art. 89 would govern lh» 
suit 112 Ind. Cas. 126=A.I.R. 1928 Nag. 256 

I . # , . ^ _ recover offerings of a 

jtane fnm thar wr^gW aroro^iator is govmitd 
by Art. 62. 41 Mad. 92B; A.I.R. 1523 AB 332 

10-F. T. D .—44 


u. ’Art. 62— Wrong payment. 

notes and in consequence the assivn<» ^• 

^uit 10 establish his rightt ^,H !, a 

his favour in 1904 tS’ 

and which he had OKeemed aL wS™*! ®PP®aI 
.possession of the a P notes 5 k i’® obtained 

notes contained endorse^emo? 

up to 1905 to the person in * of interest 

stood fo .a suit to recover the interLTVom 
governed -by Art 6’ anH “Om C, is 

^■Art . 63— Scope. 

Where there was no independent contract to oav 

^ to the princi- 
ixu -and if the principal is irrecoverable, so is the 

principle, liowever, has no 
application if there is a special contract to pay interest 

Cat 

—^rt. 63— ^tcrest on mortgage money. 

Where a d«d of further charge provided that 
the interest will be paid year by year; in case of 

im^reli “wiTl* added to th^e principal and compound 
interest wilj be charged; that the mortgagee might 

realise the imcresi every year by suit or^ght have 
It -added to &e pruicipaJ and that at the time of re- 
demption or foreclosure of a previous mortgage the 

be a separate 

f T mortgagee would be entitled to recover 

f^ the person and other property of the mortga- 

Held, that ff»e de^ gave the plaintiff an option 
either to sue for his nitercst year by year or to allow 
It to be compoimded and to sue for it at the time of 
red^ption or foneclosure of the previous mortgage 
and fterefore. the claim for interest ar the time of a 
suit for foreclosure would not be barred by limitation 
nor was a salt for the interest due along with a suit 
for foreclosure premature. 66 Ind. 687=8 O 
L.J. 418=A.I.R. 1921 Oodh 193. 

Arts. 63 and 60— Thavanai deposit — Suit 

for recovery of— Limitation. 

Art. 63 of fhe Limitation Act is applicable only 
"Jf" IS payable m cash and the starting poin^ 

iinaer flu article is when the interest becomes due 
and payable. 1. eases of deposits on Thavami where 
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4he a'^reement is that the interest is not to be paid un- 
til demanded but should be added to the pritKipal as an 
increment, the whole amount being treated as a fresh 
deposit at the end of each Thavanai the proper article 
applicable to a suit for the recovery of the same is 
Art 60 and not Art. 63. 43 Mad. 62^=(1920) M. 
W.N. 248=38 M.L.J. 437=11 L.W. 418. 


Art . 63 — Limitation — Interest-— Suit for . 

Where the agreement was to pay interest 
a suit for interest beyond 3 years is barred. 20 O. 
C. 152=40 Ind, Cas. 229. 


Art. 64. 


Synopsis . 

1. Applicability of article. 

2. Accounts stated. 

3. Acknowledgment and Acco’ont stated 
distinction. 

4. Principal and Agent. 

5. Reopening of accounts settled, 

6. “Signed by defendant”. 

7. Starting point. 


1. Applicability of article. 

— Art. 64— Applicability. 

A suit to recover the amount secured by a balance 
struck after going into amounts wWcl. impli« a pro- 
mise to pay is governed by Art. (A. A.l.K. 193^^ 
Lah. 273=33 P.L.R. 213=138 Ind. Cas. 542. 

—Art 64— Partnership— Suit on accounts 

reciting defendant’s credits and debits. 

Plaintiffs and defendants were partners in certain 
transactions and all accounts relating to these tran- 
sactions were entered either in the books of the 
commission agents or in those of defendant's. After 
examining the accounts on 3rd August, 19M an 
oitry was made in the books of the plaintiffs in 
two columns. On the credit side was shown the 
plainriffs share of the profits. On the debit side 
was shown the plaintiff’s share of loss incurred. 
TTiis was follow^ by a writing in defendant’s own 
hand to the effect that the above mentioned accounts 
were correct as having been arrived at as the plain- 
tiff's share of the profit after division. 

On 15th June, 1925 the plaintiffs instituted a suit 
against the defendants for fecoverj* of the sum due 
on foot of this entry. 

Held, that the suit was within time, the Article ap- 
plicable being 64 and Art. 106 had no application to 
the case. A.I.R. 1922 Lah. 425, Foil. 108 Ind. 
Cas. 600=;29 P.L.R. 219=A.I.R. 1928 Lah. 459. 

^Art. 64 — Effect of adjustment of accounts. 

Where an account stated comprises items on both 
sides and a balance is deducted thereon it being al- 
ways in favour of one party and not shifting on one 
party or the other that balance represents the amount 
of liability for future and is recoverable within three 
years from the statement of account although some 
of the earlier items in the account may have been 
already time-barred. 106 Ind. Cas. S3=A.I.R. 1928 
Nag. 127. 

Art. 64 — Stamped and signed Hatchita. 

A suit on a Hatchita stamped and signed by the 
debtor, containing a statement of adjustment of ac- 
counts and consisting in itself a distinct and unquali- 
fied promise to pay the amount found due on ad- 
justment is governed by Art. 115 and not by Art. 64. 
in every case where Art. 64 is made applicable there - 


need'not be always a reciprocity of demands. 76 Ind. 
Cas. 603=A.I.R. 1923 Cal. 578. 

Art. 64 — Money due on book accounts. 

• Plaintiff sued defendant tor a sum Rs. 1,600 due 
as principal and interest on book accounts. It was> 
alleged that defendant had struck a balance in favour 
of the plaintiff for Rs. 756-14-0 and that he had since, 
taken a further sum of Rs. 57 and these items to- 
gether with interest accrued due amounted to a tetal- 
of Rs. 1.600. 

Till* account.^ on record were not mutual, open and*! 
current and there were no reciprocal demands- bet- 
ween the parties. 

Held, that Art. 85 does not apply but that the 
Article applicable is either 57 or M. 4 L.L.J. 69- 
=A.1.R. 1922 Lah. 204. 

Art. 64 — Essentials for applicability. 

.\ settlement in order to constitute a fresh cause o£ 
action in law' must be a selilement of a mutual, cur- 
rent and open account, i.e., a settlement in which both, 
parties coming together set of their mutual rights and. 
liabilities and arrive at a particular figures as the 
result of such set-off. .-\lso, under Art. 64, the settle- 
ment must be in writing and signed by the defendant 
or his duly authorized agent. 86 Ind. Cas. 94^:^. 
I.R. 1025 Mad. 1147. 

—Art. 64— Applicability— Account kept in* 

terms of grain. 

Kven if it were conceded tliat in order to bring 
a suit wiiliin the purview of -Art. 64, it is not neces- 
sary to show that there, have been cross or reciprocal 
ilcmands between the parties, the article can only 
apply where the money found to. be due is a definite 
sum entered in this account books and not where ac- 
count is kept in terms of grain. 92 Ind, Cas. 91=- 
.A.I.R. 1923 Lah. 645. 

Art. 64 — Where there was a current account 

and a mutual one, and the plaintiffs had claims against 
the defendants for money advanced plus interest sad 
the defendants could set-off, against those 
their shares of any profits made in the transaction in 
which the parties had a common interest, but the- 
account was not open and current at the rime oi the: 
suit and the account had been closed and had been* 
settled by the striking of a balance. 

Held, the article applicable is Art. 64 which 84**" 
plies to a suit for money, payable for money foundl 
to be due on accounts stated. 68 Ind. Cas, 81S=: 
A.I.R. 1922 Lah. 182. 

— —Arts. 64, 120 — Accounts stated by father-^ 
Divided son’s liability— Hindu Law— Son’s obli- 
gation. 

An action on an account stated 'by a Hindu fatherr 
against his divided sons who took Iris property 00. 
his death is governed by Art. (A. 23 A. 206; 1901" 
A. W.N. 34. diss. (1902) A. W.N. 199t=25 A. 67.. 

2. Accounts stated. _ ^ 

(a) Effect of. 

(b) Essentials. 

(c) Time barred items. 

2. (a) Accounts stated— Effect of. 

-—Art. 64— Accounts stated— Effect of. 

An “account stated” does not extinguish the origi'- 
na! debts on which the account is based. Th6refor^ 
it is open fo the creditor to base his siiH for tKfe ro'" 
covery of debts either on the “account stated” or- 
the original contract. • . . ni 


% 
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The Limitation Act does purport to deal with causes 
01 action. W Ind. Cas. 280 (Pat.). 

2. (b) Accounts stated — Essentials. 

Art. 64 — Hatchita. 

Where hatchita is executed against the amounts 
Arrowed front time to time as shown in account 
boc^s and the parties have agreed to this setting off 
and have accepted the balance as correct, a suit for 
money due on hatchita is a suit for money found to 
be due on accounts stated within the meaning of Art 
64. A.I.R. 1941 Cal. 595=197 Ind. Cas. 321. 
Art. 64 — Account stated. 

Plaintiff brought a suit for recovery of Rs. 246 
D^ed on an dccount stat€d betw^n the parties on a 
certain date. It was alleged that the defendant used 
to have money dealings with the plaintiff and that on 
the date mentioned he went through the account and 
signed an acknowledgment of his liability to the 
extent of Rs. 200 in the plaintiff’s lekha bahi and 
aftaed a one anna stamp to the entry. The original 
debt was of Rs . 200 : 

Held, that the account in question was an account 
stated within the meaning of Art. 64 since the ori- 
ginal debt being of Rs. 200 only and the balances 
struck, being of the same amount, there must have 
been intermediate payments by the defendant. 1939 
O.W.N. 176=11 R. D, 215=14 Luck. 47S=A.I. 
R. 1939 Oudh 120=179 Ind. Cas. 931. 


Art. 64 — In order to bring the case under Art. 

64, there should be something in the nature of a fresh 
contract. A mere statement of the balance which U 
due on a particular date cannot be called an account 
stated within this article. 19G8 A.W.R. S17=A 
l.R. 1938 All. 504=(1938) A.L.J. 773=1. L.R. 
(1938) All. 741=177 Ind. as. 815. 

—Art. 64 — Account stated — Endorsement on 
pro-note. 

On srttlement of account in respect of a debt on 
3 -promissory note, a certain amount was found due 
on a particular date, on calculation of interest at a 
reduced rate. An endorsement to that effect was 
made on the back of the pro-note and was signed by 
the debtor: 

Held, that the endorsement amounted to an account 
.stated between the parties and a suit for recovery of 
the amount alleged to be due was governed by Art. 
64. The suit was not one based on the pro-rrolc and 
the cause of action for it arose on the settlement of 
the accounts as shown by the endorsement. AIR 
1936 Cal. 47(fc:64 C.L.J. 75=166 Ind. Cas. '$43. 
——Art. 64— Account stated. 

• A document containing an entry signed by a credi- 
tor that on making account on a particular day in 
respect of the old Sarkat and after deducting repay- 
ments, a certain amount Is found due including the 
m^est, Md also an entry signed by the debtor ad- 
ini ttjng the anwnt to be due. cannot be regarded as 

ar547*(2K 

-—Art. 64— 'Account stated', meaning of. 

>J22! ^ ® settlement of account as 

between bunker and ^tomer, and that this is the law 
IS constantly aMumed and acted upon in practice- but 
in such cases the dealings are purely ffnandal on each 
side and consist of money credits and d«hhs. in^ 
cou^ of which one side may never be able to sue the 
ot^ for a demand or ddm because he is always m 
debt to the other, though, if sued for the wfk4e dt h t 
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merely by way of set-off or 

tomer in such cases mav havo claim. The cus- 
draft. and be in this rioccMn .1 ^ continuous over- 

the banker on the accoun? in iuesUon®^Bu?'^°” m 
be an unfortunate restraint on legitimaS Urf 
narj- business relations if the law wwf t^ ^ 
an account could not be murually statM ^ 

to between parties in such relaSonS 
conclusion governs the meaning of the fernT 
stated” in Art. 64. ^ account 

The ^sence of an account' stated is not the charac 

^ Of other, but tS 

that there are cross items of account and that the 
parties mutually agree the several amounts of each 
and, by treating the items so agreed on the one side 
as discharging (he items on the other side Pro tanto 
go on to agree that the balance only is payable Such 
a transaction is in truth bilateral, and creates a new 
debt and a new cause of action. A.I.R 1934 p r 
147=5 L.W. 71=11 O.W.N. 1003=b6 Bom.'L 
R. 723=67 M.L.J. llft=38 C.W.N. 961=59 C L 
J. 535=61 I. A. 273=(1934) M.W.N. 786=(19^) 

A.L.J. A. 376=4 A.W.R. 174=150 Ind. 

as. 6 (P.C.). 

——Art. 64—“Account stated", meaning of. 

The words “accounts stated" in Art. 64 refer to a 
bilateral and not a unilateral transaction, and contem- 
plates mutual accounts, i.e., an account stated by one 
party and an account stated by the other party that 

IS, two accounts and not merely an account stat^ bv 
a single party, 

For an account stated under Art. 64. the account 
must be stated within the period of limitation, and^^ 
onus of proof is upon Uie plaintiff to show that his 
ca« IS within the period of limitation on account of an 
ac^ow edgment and consequently, to show that the 

? limitation. 

——Arts. 64, 85— Account stated. 

The ac<^ts between the plaintiffs and the defend- 
Mts ran from July, II, 1913, to Febmary 5, 1914 
On March 31, 1914, a balance of Rs. 823 odd was 
suuck and this was followed by two items on each 
side. Interet ran on this amount and a second 
balance for Rs. 900 was struck on March 29 1921 
A suit filed on April, 3. 1925 to recover this 
amount of Rs. 900 with interest: 

Held. Uiat the suit was not one on a mutual, opea 
current account within tlie meaning of Art. 85 
Limitation Act but a suit on an account stated within 

^Cas time-barred. (1931 > 

——Art. 64— ‘Account stated', meaning of 
The expression 'account stated’ in Art 64 has » 
technical mmning. The signing of a balance after 
going into the accounts cannot amount to an ‘account 
Slated where there are not sufficient materials on the 
record to show tlut the items for which credit wa.s 
^ven to the defendant were due to the defendant from 
the plaintiff, A.I.R. 1931 All. 375=131 Ind. Os 

06/ . 

—Art. 64— Adjustment recorded in account 

Credit account of one D with TiT was adjusted* 
telance WM sfi^ »d the same was signed by D 
In a wit by ^ for the recovery of the oavment^ 

Held, ^ bal ance struck and accepted^tS^con 
u™ of the acoKints was novatk^of 
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implies a promise to pay and therefore gave a fresh 
oeriod of limitation under Art. 64. 115 Ind. Cas. 

764=10 Lah. 745=30 P.L.R. 240=A.I.R. 1929 

Lah. 263. 

‘Art. 64 — Accounts stated — Chithas — Sepa- 
rate debts. . 

Chithas having no reciprocal debits and credits but 
consisting of only one-sided debts taken by the de- 
fendants from the plaintiff cannot be said to be 
“accounts stated" within Art. 64. Each of the items 
is, a separate <lebi in itself and each of them will be 
barred on dilicrent dates. 120 Ind. Cas. 47tfc=10 f*. 
L.T. 169=8 Pat. 706=A.I.R. 1929 Pat. 258. 

Art. 64 — The entry in the plaintiff’s bahi signed 

by the defendants ran as follows "We have struck 
a debit balance against ourselves of Rs. 4,017-5-0 
on account of advances and losses of every kind; 
interest to pay at the rale of Re. 0-7-6 per cent.; 

Held, the entry is an account rendered adjusting tlie 
relations of the parties and is a promise to pay, and 
the suit therefore falls under Art. 64, the tinK under 
which is enlarged to 6 years by Punjab Limitation 
Act. Article 106 does not apply to the suit as this 
.suit is not for an account, t.c., an unascertained share 
of the profits of a dissolved partnership. 69 Ind. 
Cas. 502=3 Lah. 326=A.I.R. 1922 Lah. 425. 

Art. 64 — What constitutes. 

An account stated implies cross demands and it is 
the mutual surrender of these cross-demands iliat 
creates the new contract when an account is staled 
bel*ween the parties. In the absence of any cross 
demands there is nothing to take the settlement of 
account out of the ordinary rule. 60 Ind. Cas. 514 
r=6 P.L.J. 121=2 P.L.T. 308=A.I.R. 1921 Pat. 
29. 

64 — Entry of balance — Contract Act, 

S 25 — Promise to pay. 

An entry of balance not containing a promise to 
pay within S. 25 of the contract Act cannot be re- 
li^ upon to recover a time-barred debt entered there- 
in. 9 C.L.J. 263=25 Ind. Cas. 89. 

Art. 64— “Account stated” — Meaning of — 

Limitation. 

A mere statement of the balance which ts due on 
a particular date cannot be called an account stated 
within Art. 64. An account stated is one where 
several cross ifems are set off, one against the other 
and the balance is struck off in favour of one of the 
parties, the law implying a new promise by the other 
party to pay the balance in consideration nor merely 
of past debt, but also of the extinguishment of the old 
debfe on each side and hence it is not necessary that 
it should be made within the period of limitation. 

5 Pat.L.J. 371=1 Pat. L.T. 190=56 Ind. Cas. 379. 
Art. 64 — ^Reciprocal demand. 

Under Art. 64, it is not necessary to show Aat 
there were reciprocal demands between the parties. 

26 M. 186. 


2, (c) Accounts stated — Time barred items. 

Art. 64 — Account stated — Time barred 

items. , , , • V. k 

Although the account is not! of mutual claims out, 

on the one side, of sums advanced and interest pay- 
able and, on the other side, of repayments made, it 
can be ^ “account stated". In either case there is 
■a contract for good consideration to pay the balance 
stated as due; it is not material that some of the 
itemsj brought into the account were statUte-barred. 


A.I.R. 1946 Nag. 112=1. L.R. (1946) Nag. 21 
=(1945) Nag. L. J. 464. 

^Art. 64 — Account stated — Time barred 

items. 

An acknowledgment which forms the basis of an 
account stated so as ro form the basis of a suit must 
be an acknowledgment within time. It is true 'that 
an account stated may contain some time-barred items 
and yet the account stated may form the basis of a 
suit. But where all the items are time-barred the 
principle cannot be applied. A.I.R. 1942 Nag. 92 
=1942 N.L.J. 248=1. L.R. (1942) Nag. 369=201 
Ind. Cas. 550. 

Art. 64 — “Account stated” — Some of debts 

time barred. 

An 'account stated’ is an account which contains 
entries on both sides and in which the parties have 
agreed that the items on one side should be set aside 
the items on the other side and the balance should be 
paid. The items on the smaller side are set-off and 
deemed to be paid by the items of the larger side 
from which arises a promise for good consideration 
to pay the balance. A stated account is a promise 
for good consideration to pay the balance even though 
some of the debts were barred by limitation. A. I. 
R. 1941 Cal. 595=197 Ind. Cas. 321. 

Art. 64 — ( — 57 Bhopal) — “Account stated” 

— Essentials of — Some of items statute barr^. 

A document forming the basis of a suit, evidencing 
an account stated between the parties, need not con- 
tain the whole account in detail ; a mere reference to 
an outstanding account which was settled mutually by 
striking a balance ajid by the admission of the debtor 
as to its correctness should be quite enough for the 
purpose. When an account has been settled, it is 
immaterial that some of the ifems were statute- 
barred. 

In suits based on a slated account under Art. 64, 
Lim. Act (—Art. 57, Bhopal Lim. Act) it is al- 
ways open to the defendant to challenge the dow- 
ment on various grounds such as fraud, imdue in- 
fluence, and want of proper knowledge. If he suc- 
ceeds in establishing that the accounts were never 
understood by him and hence were never settled, 
substratum of the plaintiff’s suit will disapp^. But 
on the other hand if it is proved that the parues wwt 
though the accounts and the defendant having fully 
imderstood every item of it on either side, had 
accepted his liability thereunder, the transaction wouio 
take the form of a new agreement legally known as 
account stated which is neither a simple acknowled^ 
ment of liability nor can if be called a new contract 
for want of an express promise to pay as contem- 
plated by S. 25 (3). Contract Act. Therefore, we 
question of time-barred items, which came under 
consideration before a settlement was reached, does 
not arise. Just as a time-barred debt may be re- 
vived by an express promise to pay, in the 
manner in settling an outstanding account, the debtor 
may accept liability as to the balance found due in 
respect of even time-barred items, and consequently 
give rise to a new cause of action from Ae date ot 
such acceptance. In the circumstances, it beewnes 
nossible to go behind such a mutual 
long as its integrity is beyond reproach. (1940) 189 
Ind. Cas. 802 (Bhopal). 

' — Art. 64 — Account stated— Some of atems 

statute barred. 

\Vhere an account has been settled, if is 
rial that some of the items were statute-barred am 
if it is left in doubt whether all the- items were ¥> 
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barred, it would be for the defendants to upset, if 
they could, the validity of the settled accounts . 

Where the accounts between the parties used fo 
be periodically adjusted and so, in support of his 
case, the plaintiff has filed certain account's of the 
previous years also in the course of the trial, it is 
for the defendant to prove, that the dues brought for- 
ward from the previous years' accounts were time- 
barred and in any case, the mere fact that some of 
the items are statute-barred can be of no avail 10 him 
where the suit has been brought on account stated. 
3 B.R. 308=A.I.R. 1937 Pat. 34S=167 Ind. Cas. 
652. 

Art . 64 — Account stated — Essentials — Time 

barred items. 

Article 64 applie.s even when the account was bet- 
ween a creditor and a debtor and consisted of loan 
on one side and repayments on the other. The es- 
sence of an account stated is not the character of the 
items on one side or the other, but the fact that there 
are cross-items of account and that the parties mu- 
tually agree the several amounts of each and by treat- 
ing the items so agreed on the one side as discharg- 
ing the other pro tanto, go on to agree that the balance 
only is payable. Such a transaction is in truth bila- 
teral and creates a new debt and a new cause of 
action. When an account is settled in this way, it 
will not matter even if some of the items were sta- 
tute-barred. 37 P.L.R. 12fc=A.I.R. 1935 Lah. 
877=159 Ind. Cas. 677. 

Art. 64 — Account stated — Time-barred 

items. 

Where an account has been settled, it is immaterial 
that some of the items were statute-barred. 

Quaere— V/htther the same principle would be 
applied if all the items were statute-barred, A.I.R. 
1934 P.C. 147=40 L.W. 71=11 O.W.N. 1003= 
36 Bom.L.R. 723=67 M.L.J. 110=38 C.W.N. 
961=59 C.L.J. 535=4 A.W.R. 174=(1934) M. 
W.N. 786=(1934) A.L.J. 623=^1 I. A. 273=56 
A. 376=150 Ind. Cas. 6 (P.C.). 

* 3 . Acknowledgment and Account stated — 

I . , DUtlnetioii. 

lArt. 64, 8. 19 — ^Account stated — Distinc- 
tion between acknowledgment and account 
stated — Bhopal Lim. Act, Art. 57. 

A line of distinction can be easily drawn between 
acknowledgment pure and simple on one hand, and 
'account stated' within the true meaning of Art. (A 
( — An. 57, Bhopal Lim. Act) on the other. Ac- 
knowledgment is a wider term including account 
stated within its sphere, but differing therefrom in 
respect of the applicability of the provisions of S. 19, 
Lim. Act. Such an acknowledgment as is outside the 
sdope aeoount stated is effectual only if made 
within the period of limitation, whereas an account 
stated is independent of this condition and takes 
dffect in virtue of tiie provisions of Art. 64. Thus it 
becomes clear that S. 19, Lim. Act would continue 
to govern numerous, caM of acknowledgments for 
purposes of saving limitation, and its provisions 
would not become nugatory by the exclusion of such 
cases as properly fall within die accepted de^tion 
of account stated. (1940) 189 Ind. (Tas. 802 
(Bhopal). 

■ —Art. 64— Statement of aceoont— Here 

acknowledgment . 

A mere acknowledgment b not a statemint of ae- 


” endorsement expressed as follows:— 

, Wi I pay early next August” is not an agreement 
m wri^g as contemplated by Art. 64. If is nothing 

Ca?* 262 " ^ (J.C.) 13=52 

——Art. 64— Acknowledgment signed by 

debtor m account book of creditor ^ 

A mere acknowledgment signed by a debtor in the 
account book of his creditor showing a balance stand- 
ing against the debtor on an account which is not 

^ l neither an account stated to 

which Art. 64 applies, nor is it evidence of a new 
contract which can be basis of a suit. 15 a 14 r-^ 
22 B. 513, foil. (1901) A. W.N. 150=23 A. 5^ 


4, Principal and Agent. 

Art. 64 — Principal and agent — Statement of 

account — Limitation — Starting point. 

On termination of any agency, the agent submitted 
a statement of account t’o the principal stating that a 
certain amount was due from him to the principal and 
tliat the principal could have it from him on demand 
at any time. But there was no simultaneous agree- 
ment in writing between the parties that the amount 
so due w'as kept in deposit with agent and was made 
payable at future date; 

Held, that for the recovery of such amount, the 
limitation was three years under Art. 64, from the 
date when the accounts were submitted by the agent 
in writing to the principal. A.I.R. 1937 Cal. 535= 
174 Ind. Cas. 154. 

Art. 64 — Principal and agent. 

Even in a suit by commission agent, where the ac- 
counts were stated and balance struck. Art. 64 ap- 
plies and not Art. 85. KW Ind. Cas. 874=A.I.R'. 
1928 Uh. 51. 

Arts. 64 and 83 — ^A suit to recover tlie losses 

alleged by the plaintiffs to have been sustained by 
them in certain dealings in some articles of trade 
which they undertook as commission agents on be- 
half of the defendants is governed by Art. 83 and 
not by Art. 64 . 92 Ind. Cas. 595=7 L.L.J. 596= 
27 P.L.R. 32=A.I.R. 1926 Lah. 152. 


5. Reopening of accounts settled. 

.A,* 64 Settled account — When to be re- 
opened— Onus— Pleadings — Specific averment 

— Estoppel. , , , , 

When accounts have been settled they are pnma 
facie to be taken as a settlement of all valid items 
of debit and credit existing between tlie parues at 
the time of settlement, but the parties will not be con- 
cluded by such presumption as to matters which were 
not contemplated by them or which were not m f^t 
Included in the settlement, though they existed at the 
time provided there is no element of estoppel or no 
oblii^tory agreement between the parties as a 

settlement and mutual compromises. The wius 
ways on the party having liberty to surcharge and fal- 
sify on the ground of mistakes and omissions. An ac- 
count which has been settled may be rectified, if mis- 
take is established, and it does not matter wh^er 
the error in the accounting was caused by accid^. 
or design, nor is it necessary that an error or mistake 
should be mutual. Ordinarily when the plaintiff im- 
peaches accounts which have been settled, on the 
ground of errors, such Cftors ought W be specially 
stat^. Where the plaintiff did not make specific 
averment of enors but asked for relief only, upon the 
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general ground that items of joint family property 
had been excluded from partition, but no objection 
was taken by the defendants to the frame of the suit, 
and after the j>reliininary question of the liability of 
the defeitdaiit 10 render account had been decided in 
favour of the plaintiff, tJic parties went into an elabo- 
rate examination of the accounts without objection 
and it did not appear that the defendant was in any 
way prejudiced by the omission in the plaint'; Held — 
the objection that the errors were not specified 
in the plaint could not prevail. 9 C.L.J. 133=13 
C.W.N. 309=3 Ind. Cas. 241. 

Art. 64 — Settlement of accounts — No fraud 

or undue influence used in settlement — Promis- 
^ry note for the amount found due — Re-open- 
ing of accounts, not allowed. 

Where two persoes have mutual dealings and ac- 
counts, and one of tlicm of Jiis own free-will and ac- 
cord and without any fraud practised or undue influ- 
ence exerted by the other, waives his right to an 
examination of the accounts for the purpose of ascer- 
taining the balance due, and agrees to treat a gross 
sum as due from him, and executes a promissory 
note for the amount, the promissory note must be 
treated either as a result of a settled account or as a 
settlement bv compromise, and in neither case can it 
be reopened. (1908) 10 Bom.L.R. 281=32 B. 
356. 

64--Account8 settled — When can be 
re-opened— Requisites of — Acquiescence . 

The requisites for making an account settled de- 
pends on the circumstajKres of each case and the mode 
of dealing between the parties. Although acquies- 
caice in accounts furnished may not, by itself, amount 
to settlement, when accounts have been delivered 
with opporUmity for inspection, where they have been 
duly examined and no exception has been taken, and 
where they have been acquiesced in, they cannot be 
opened unless upon distinct and specific averment of 
errors proved or of fraud, mistake or collusion prov- 
ed. If a settled account is impeached for errors, 
particular errors must be stated and proved, and the 
same rule holds even where the account is settled 
“errors excepted.” (1907) 6 C.L.J. 580=12 C.W. 
N. 28. 

—Art. 64— Settled, when can be re-opened— 
Surcharge and falsification — General words of 
release — ^What passes. 

B and S, partners, had the partnership accounts 
strictly adjusted and Rs. 39,465-7-0 was found due 
to B. By a de^ of assignment B in consideration of 
Rs. 34,000 assigned and released his share in the 
firm to S. By common mistake Cjovemmcnt promis- 
sory notes for Rs. 7,000 were omitted from the ac- 
counts. On discovery of the mistake B sued for a 
share of the notes, /fe/d:— Either the whole ac- 
count may be re-opened or leave may be given to B 
to surcharge and falsify. The latter is the more 
proper course on the facts of this case. General 
words of relCTse in a deed can only operate to pass 
what the partiw had in contemplation and not some- 
thing with which they had no intention of dealing. 

4 A.L. 610 and 14 Ch. D. 829, foil. 11 C.W.N. 

776. 

6. “Signed by the defendant.” 

64, 85 — ^Account stated. 

Plaintiff on account of dealings had by defend* 
With srfaintiffv' The plaint was based on a settle 
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mem of account. The actual page of the account 
bearing alleged settlement ento’ was proved to be 
all in the handwriting of the defendant. The head- 
ing showed that it was the account of the defendant, 
and that also was in the Iiandwriiing of the defend- 
ant. Then followed a series of entries all in the 
handwriting of the defendant and a mere pencilled 
totalling and striking of tlie balance. There was 
nothing in the way of an authentication of this balance 
or an express indication that the writer accepted it 
as binding upon himself and authenticated it as ac- 
cepted by tlie person whose name appeared at the head 
'll the account: 

//e/d, that the writing of the name at the head of 
Uic accouirts could not possibly be regarded as an 
;iutlietiiication of the balance finally .stnick approxi- 
mately one year later, and hence Art. 64 did not 
apply. 

//e/d, further, that Art. 85, however, applied to the 
case as there were a number of credit entries showing 
coumcr-claims for the defendant in the same ac- 
count and the balance shifting and at times against 
the plaintiff. (1940) 2 M.L.J. 334=(1940) M.W. 
N. 88^A.I.R. 1940 Mad. 887=192 Ind. Cas. 
350. 

Arts. 64, 35 — Signed. 

The plaintiff sent cotton for sale to the defendants 
who were a firm of commission agents and the de- 
fendants made payments to the plaintiff on this ac- 
count from time to time. Eventually, the defen- 
dant's gave to the plaintiff a document in lus 

own hands containing a copy of the account and a 
statemmt at the end that a certain sum was due to 
the plaintiff. Below this entry there was the seal of 
the defendant’s firm and the name of this firm ap- 
peared at the top in the handwriting of the mtmim: 

Held, (1) that there was no mutuality in the ac- 
counts but there was an account stated and the suit 
was governed by Art 64 and not by Art. 85 (2) 
that the affixing of the seal of the defendants firm 
was a sufficient signing within the meaning of Art 
64. 14 L. I4=A.I.R. 1933 Lah. 12=34 P.L.R. 
.381=140 Ind. Cas. 187. 

— --Arts. 64 and 85- — 'Stated account’— Mere 
striking of balance ip. acconats not signed by 
<3eft. — “Settlement of adratidts” whether always 
a “stated account”— Account not running up to 
date of suit — Applicability of Art. 85. 

Merc striking of the balance due <xi a certain date 
in the unsigned account-bo^ will not furnish a 
cause of action on an account stared under Art, 64. 
10 M. 199, Foil. Settlement of a mutual open and 
current account is possible within Art. 85 without 
there being a stated account Art. 85 applies though 
on the date of the suit there was no running ac- 
count. 32 M.L.J. S3fc=5 L.W. 364=38 Ind. Cas. 
227. 

A rt. 64— Account settled — Signature, ns- 
cessity of. 

An account to be a settled account need not be 
signed, provided it is submitted to the party sought, 
to be made liable on it and he has by words or con- 
duct acquiesced in its correctness. (1940) 7 Bom. 
L.R. 151. 

7. Starting points. 

Art. 64 — ^Account stated — Commencement 

of limitation. 

The defendants who were dealers in'gr^.,ap4 
other articles used to send their goods to ^ sqoo of 
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the plaintiffs for sale and the latter, after deducting 
the conunission and other charges, credit the 
balance of the price to the defendants in the ac- 
count. On 15tli February, 1921, the defendants 
struck a balance in favour of the plaintiffs for 
Rs. 2,071-1-9, and interest on the items borrowed by 
their firm was entered from time to time in the 
•account which resulted in the balance. After the 
striking of the balance, there were only four items on 
the craiit side aggregating Rs. 847-10-6 and the same 
Tmmber of items on the debit side amounting to 
Rs. 775-1-0. A suit for balance due on accounts 
was filed on 31st March, 1^5: 

Held, that when the defendants struck the balance 
on 15th February. 1921, in favour of the plaintiffs 
and they also agreed to pay interest on the sum found 
due by them, the account between the parties became 
an account stated within the meaning of .\rt. 64, and 
the period of six years commenced to run from the 
date of the striking of the balance. The plaintiffs 
were entitled to bring their suit within six years from 
the date of the balance and the mere fact that subse- 
■quently there were four, items on each side of the 
account did not have the effect of converting that 
account into, a mutual open and current account and 
of reducing the period of limitation from six years 
10 three years. 32 P.L.R. 65=A.I.R. 1931 Lah. 
233=131 Ind. Cas. 292. 

Art. 64 — Accounts stated— Surety Hable 

for any amount on any account — Stipulation, if 
account stated — Starting point of limitation. 

The plaintiff Bank agreed to allow the defendant 
an overdraft to the extent of Rs. 1,000 on a surety 
of a person to the extent of that amount. The surety 
agreement which was executed, was in the following 
terms: "in consideration of your allowing from time 
to time an overdraft in current account upto a maxi- 
mum of Rs. 1,000 only to I hereby agree to 

Ivold myself responsible for the due repayment of the 
same or any unpaid portion thereof together with 
intaest and i undertake to pay ypo the amount which 
may become due to you under this guarantee u^on 
your demand. I further undertake to pay on de- 
mand any money for which he may become liable 
alone or jointly with any other person or persons 
to you on any account whatsoever and for interest, 
commission or other Bank's dwrges to the extent 
mentioned above exclusive of interest.” The Bank 
continued to make advd!iic« to defendant from time 
to time and in June, 1929, the amount due was 
R5, 1,867-4-0. Per the advances of cash over 

Rs. 1,000 the defendant’s 1st party provided a secu- 
rity. The suit was instituted on 24th July, 1930. It 
evas admitted that with the exception of Rs. 100 which 
^ Bank advanced on 27th July, 1^, there were no 
advanaes from the bank to defendant within three 
years of the institution of the suit. On 30th January, 
1029, however, the Bank sent a statement of account 
to defendant showing the amount then due from him. 
{lefendafit signed the statement and returned it. A 
copy of Ae accounr was also sent to the surety who, 
however, d^ined to sign h- On 20th January, 1930, 
the Bank again sent a statement of the accounr to 
defendant A copy was again sent to tthe surety 
who again declined to sign it: 

that the surety undertook not only to gmr- 
'vnee overdraft to the extent of Rs. 1,000 but 
by the second paragraph, he agreed to hold hitnself 
liable for the dues of defendant "on aiv account 
whatsoever" to the extent of Rs. 1,000 and interest 
and commission of the Bank’s charges in res* 


5S Bank ^ ^ account stated as between 

ih! a liability on 

i Sank the amount 

Je letter of guarantee covered thU liability and the 

extent 01 Ks. 1,000 of the sum so ascertained to- 
oCther with interest and commission or the Bank’s 
ciiarges m respect of it. The starting point of iSfi! 
tation for a suit to enforce this liability was 
earlier than the date on which the account waTia?2 
under Art. 64. The suit was, ther^e. S 
A.I.R. 1936 Pat. 444=2 B.R.’40ei62\d. cTs! 

Art. 64 — Starting point of limitation 

For money payable to. the plaintiffs, for money 
found to be due from the defendant, the limitation 
IS three years from the date when the accounts are 
stated in writing signed by the defendant. AIR 
1937 ai. 535=174 Ind. Cas. 154. ' 


•Art. 65. 


Synopsis. 


1. Applicability of Article. 

2. Starting point. 


1. Applicability of Article. 


Art. 65. — Applicability. 

Drawee of hu^i, discharging hundi and suing 
drawer for money — Cause of action arises when the 
discharge is obtained and not on the date of the ac- 
ceptance of hundi — Article US and not Art. 65 
applied. A.I.R. 1936 Lah. 66&=38 P.L.R. 276= 
163 Ind. Cas. 928. 

Arts. 65, 182 — Applicability. 

Person to whom certain attached movables were 
entrusted executing surety bond and agreeing to pr^ 
duce property whenever called upon to produce by 
the Courr-^n failure, he and his heirs to be bound 
by any orders of Court— Application by decree- 
holder more than three years after date of decree for 
execution against surety: 

Held, that the application was governed by Art 182 
and not Art. 65. (Cause of aetion when arose 
stated) 37 L. W. 127t=(1932) M.W.N. 1296=A 
I.R. 1933 Mad. 219=142 Ind. Cas. 368. 

Art. 65— Applicability . 

Art. 65 applies only where there is an agree- 
ment between the parties to pay the loss immedi- 
ately on its being ascerfained and in the absence of any 
specified time or specified contingency that article 
would not ^)ply' 33 Bom.L.R. 1200 — A .I.R. 1932 
Bom. 25=136 Ind. Cas. 481. 

Art. 65 — Registered bond — Bond debt — Debt 

doe at once if default made — Creditor’s option. 

Where a debt incurred on a rostered simple bond 
was to be paid within seven years, but on d^ault to 
pay interest consecutively for two years it was to 
become ptyable at once and a default was made. 

Held, that the bond was not a 'single' bond of that 
there was no ‘specified day of payrnent* that there- 
fore the article that applies for a suit on the bond is 
not Art. 66 but Art. 80. Where such a condition 
exists the question is not one of waiver but of pure 
contract ara the creditor is entitled to adopt either 
of the two alternative ex^essly contemplated by the 
bold, llie original promise to pay the debt within 
.seven years, gave another remedy to the creditor to 
enftwee at the end of that period The failure to sue 
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within time from the defauh does not bar the second 
remedy, 16 O.C. 45, Foil. 70 Ind. Cas. 85=9 O. 
L..T. 416=26 O.C. 121=r.\.I.R. 1923 Qudh 19. 
——Art. 65 — Debt payable in kind. 

A claim for recovery of a debt payable in kind fall.'J 
under Art. 65 or 115 and not under Art. 120. 65 
Ind. Cas. 691=4 L.L.J. 268=A.I.R. 1922 Lah. 
271. 

—Art , 65-~Thc limitation for a suit for re- 
covery of a debt in kind payable in kind is three 
years and not six, and a claim for such debt cannot 
be combined with that for the monej' so as to make 
the longer period of limitation govern the whole 
claim by virtue of a mere conversion or valuation in 
cash entered in the plaintiff's account book. 41 P. 
R. 1918, Foil. 4 L.L.J. 64=A.I.R. 1922 Lah 
122 . 


unaffected, a suit for recovery of the money can be 
brought within three years of the redemption. 3 0. 
L.J. 714, Foil. 99 Ind. Cas. 466=3 O.W.N. 976* 
=A.I.R. 1927 Oudh 53. 

- - - Art. 65— Starting point. 

A co-sharer sold lands to the plaintiff pending 
partition proceedings, and agreed in the sale-deed 
itself tliat in the event of his nor getting the land to 
his share in the said partition proceedings, he would 
pay compensation to the plaintiff. Tlie vendor was 
allotted at the partition a less area than the area sold 
and the plaintiff sued for compensation. 

Held, that Art. 65 along with Art. 116 applied to 
the case and that time began to run against plain- 
tiff from the date when the vendors were finally 
allotted a less area. 72 Ind. Cas. 897=A.I.R. 1923 
Lah. 23'. 


—Arts. 65 and 115— Letter of guarantee— 
Article applicable. 

Art. 115 governed a suit by a creditor against a 
surety on a letter of guarantee executed by the latter 
in respect of a debt payable on demand on a promis- 
sory note and not Art. 65, and limitation runs from 
date of execution of the guarantee notwithstanding 
a stipulation in the guarantee that the creditor may 
look for re-payment to the surety if the principal 
debtor makes default. Art. 115 also applies to a 
case of liability on a simple debt due and is not limited 
to cases of damages for breach of contract. 25 C. 
L.J. 91=21 C.W.N. 479=39 Ind. Cas. 205. 

—Arts. 65, 66 and 68— Mutual relation. 

These articles of Litn. Act are not separate, arbit- 
rary rules but concrete examples of two general niles., 
vh., (1) A plff. can file a suit to recover simple debt 
within three years only; (2) the Hate on which he 
has the right and is in a position to file a suit is the 
starling point of limitation. 9 S.L.R. 9(fc=31 Ind. 
Cas. 479. 


' Arts . 65, 115 and 120— Suit for— Compensa- 
tion for breach of contract. 

A suit may properly be described as one for com- 
pensation for breach of contract within Art. 115 
although it may be a suit for recovery of a specified 
^m of money due under the contract. 6 B. 75 and 6 
C. 94. Foil. 12 C.L.J. 423=8 Ind. Ois. 788 

Arts. 65 and 115— Suit for recovery of 
gram. ' 


- recovery of grain advanced with 

mterMt m kind or its value is governed by Art. 65 


2. Starting point. 

liquidated dama- 
ges — Startmg point. 

^ suit for damages for breach of a contract where 

liquidated dama- 
performance the con- 
tract, limitation runs from the time originally fixed 

of 

>*9uidated damages. 99 Ind. 
Cas. S91=A.r.R. 1927 LjI, 122. 

—Art 65— Further charge— Redemption of 
prior charge— Starting point. 

Where money under z further charge ws payable 
*u redemption of the prior mortgage and 

the mortgage Was redeemed under a compromise leav- 
>ng the right to recover the money under t^ charge 


Art. 65— Where defendant agreed to give 
half of certain lands to plaintiff ivho was to help him 
in recovering the same from third persons, and the 
plaintiff sued the defendant, thereon after the re- 
covery’ of the lands. 

Held, limitation ran from the date of refusal of 
defendant to give the plaintiff half the land recovered. 
71 Ind. Cas, 40=A.I.R. 1923' Nag. 47. 

— -Art. 65— Subsequent deed executed in 

favour of mortgagee. 

Where a subsequent deed is exeaited by tbe mort- 
gagor in favour of the mortgagee agreeing that he 
would pay the amount under subsequent deed when 
the mortgage was redeemed, the subsequent deed was 
held to be a simple deed and not a deed of further 
charge and that the mortgagee would be entitled to a 
simple money decree in respect of if and the cause 
of action arose under Art, 65 on the date when the 
mortgage was redeemed in whole or in part. S O. 

L. J. 714=38 Ind. Cas. 480. 

-Art. 65 — Surety — ^When time rims against. 

Time runs against the surety from the date of the 
loan; Art. 65 applies. (1911) 1 M.W.N. 41=9 

M. L.T. 215=21 M.L.J. 457=9 Ind. Cas. 204. 
Art. 66. 

Synopsis. 

1. Applicability of Article. 

2. Starting point. ' * 

1. Applicability of Article. 

•‘k' 

—Arts. 66, 80 — Single bond. 

The plaintiff instituted a suit 'on September 1, 193(^ 
for recovery of mooQr on foot of a ^nd, dated 
September 2, 1926. The bond provided that the loan 
would be repaid within seven years from the date of 
execution of the bond. There was also a stipnltt- 
tion ^at interest would be paid year by year and 
that if it was not so paid, the creditor would be 
titled to sue for the recovery of tbe entire debt with 
interest. No interest wras paid by the defendant in 
any year: 

_ Held, that the bond such as one in question was a 
single^ bond notwithstanding the fact that there was 
what is called a default clause. Nor was it an instal- 
ment bond. The option ^ven to the creditor was 
purely for the benefit of the creditor and did not 
iMke the mtmey become payable. It merely gave 
me creditor a right, if he chose to exercis'e it, to have 
the mon^ made payable. Neither of the Arts* ttl 
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74 and 75, were applicable to such a case. In such 
a case the period of limitation for instituting a suit 
for the amount due under the bond, ran from the 
date specified for payment as prescribed by Art. 66 
and that it did not run from the date of the first de- 
fault in payment of interest, nor did the whole 
amount of the bond become payable on that date so as 
there and then to induce the application of Art. 80. 
1941 O.W.N. 361=1941 A.W.R. 108=A.I.R. 1941 
Oudh 210=16 Luck. 464=193 Ind. Cas. 481 (F.B.). 

Overrules — (1) .\.I.R. 1925 Oudh 502=85 Ind. 
Cas. 280 and (2) A.I.R. 1936 Oudh 279=162 Ind. 
Cas. 459=12 Luck. 211. 

Art. 66— Suit against legal representative 

of executant. 

Article 66 makes no reference to the person against 
whom the suit is brought. To attract the applica- 
tion of the article, all that is necessarj- to show is 
that the suit is based “on a single bond where a date 
is specified for payment," whoever may be the per- 
son against w'hom the bond is sought to be enforced. 
It is perfectly immaterial whether the defendants are 
the original obligors or their legal representatives, so 
long as the suit is on the bond itself. 1937 A.W.R. 
396=(1937) A.L.J. 403=A.I.R. 1937 AIL .^59= 
168 Ind. Cas. 359. 

Arts. 66, 67 — Applicability. 

Neither Art. 66 nor Art. 67 applies 10 a suit for 
a personal decree under a registered mortgage-decree. 
37 Bom.L.R. 170=A.I.R. 1935 Bom. 203=59 B. 
634=156 Ind. Cas. 286. 

Art. 66 — Personal covenant in mortgage. 

Where upon a sale of the mortgaged property un- 
der a mortgage decree obtained in a suit on a regis- 
tered mortgage-deed, there is a deficiency, the period 
of limitation to recover the same under a personal 
covenant in the said deed is six years under Art. 116 
and not 3 years under Art. 66, 116 Ind. Cas. 817 

=52 Mad. 105=29 M.L.W. 143=A.I.R. 1929 

Mad. 53=56 M.L.J. 10 (F.B.). 

—Art. 6&»Personal decree against mort- 
gagor . 

Where in a suit based upon a register^ mortgage 
executed by the manager of a joint Hindu family, 
the mortgage prays ior . an alffemative relief that 
in case ^e mortgaged property be not liable for pay- 
ment of the mortgage debt, he should be given a 
personal decree the limitation for such a relief is 
governed by Art. 116 and not by Art. 66. 113 Ind. 
Cas. 489=^ O.W.N! 836=4 Luck. 107=A.I.R, 

1928 Oudh 465. . . 

—Art. 66 — A suit on a personal covenant ui a 

mortgage deed is governed by Art. 116 and not by 
Art. 66 and the period of limitation is 6 years and 
not 3 years. 44 I.A. 65, Appl. 28 M.L.W. 624= 
1928 M.W.N. 873=A.I.R. 1928 Mad. 1124=55 

M.L.J. 5P6. , I 

Art!.. 66. and U6— ArUrie (^ .applies to claims 
bued on a single bond . A single hond means a bond 
merely for payment of a certain sum of money 
without any coition in or anji^ed to it. A mort- 
gage-deed which contains a covenant making the 
mortgagor personally Uable cannot be consider^ to be 
a single l^d within the meaning of Art. 66. 
Claim based on such a mortgage-^ed is goveriied V 
Art. 116 and not by Art. 66. ll3 Ind. Cas. '489= 
5 O.W.N. 836=4 Luck. lOTtsA.I.R. 1928 Oudh 
465 . 

»—■ lArta. 66 and 132— Salt for deficiency. 
Where a mortgagee sues on a 'personal covenant 


0. W N. 1049=A.I.R. 1927 ^dhSw ’ 

— “Art. 66— Personal decree — Mortgage bond 
A personal decree for the balance* ^ bond. 

money not realised by the sale of Hip ii 

1 ^ ♦ I six years from the^exi^^^^of 

Art. 66 — In pursuance of a mortgage-decree, 

mortgaged property was sold, but the net proceeds of 
the sale were found to be insufficient to pay the 
amount due under the decree. Steps were taken to 
get a decree prepared under O. 34, R. 6, for the 
balance of the amount decreed to be recoverable from 
the jfudgment-debtor otherwise than out of the pro^ 
perty sold. The suit on mortgage was within time 
for the relief on personal covenant. 

Held, that the proceeding was merely working out 
the mortgage-decree and no question of limitation 
arose. And even if governed by the Limitation Act 
Uie decree was merely supplemental and if the suit 
was in time there can be no plea of limitation. 114 
Tnd. Cas. 769=5 O.W.N. 1094=4 Luck. 237=A. 

1. R. 1929 Oudh 59. 

Art. 66 — Principal and surety. 

Where a bond which was executed on by 2 persons 
one as debtor and the other as surety, 

Held, that the Article applicable was Art. 66 the 
suit being certainly one on a single bond executed by. 

2 persons with a day specified for payment and that 
the suit was in time as the period of 3 years under 
Art. 66 is extended to 6 years by the Punjab Loans 
Limitation Act. 76 Ind. Cas. 150=A.I.R. 1924 Lah. 
534. 


Arts. 66 and 115 and 120 — Deposit of money 

— Repayable at fixed date. 

Where money is deposited with r a person for certain 
expenses and the balance is repayable with interest at 
a fixed date, it is a loan repayable at a fixed date ; and: 
is governed by Art. 66 and if not, by Art. 115, and 
not by Art. 120. 37 Mad. 175=24 Ind. Cas. 852. 

Arts. 66 and 116 — Mortgage bond, money due 

under — In substance a suit for compensation for 
breach of contract. 

A suit in the form of a suit for money due under 
an invalid mortgage bond is in substance a suit for 
compensation for breach of contract and if the com- 
pensation for breach of contract and if the bond is 
registered Art. 116 applies, giving six years limita- 
tion. 38 Bom. 177=16 Bom.L.R. 20=23 Ind. Cas. 
353. 


^Arts. 66 and 115— Contract in writing regis- 

tered. 

A suit, for the recovery of money deposited with 
another and repayable on the happening of a future 
event, and brought after the Happening of the event, 
for “compensation for the breach of any contract not 
in writing registered” within the meaning of Art. 
115, is barred if not instituted within three years- 
from the date on which the event happened. Neither 
Art. nor 66 or 120 governs such a suit. (1914) 
M.W.N. 264=22 M, Cas., 6p. 

2 . Starting^ point'. 

—Arts . 66 and 80 — Suit on simple money bond 
with option to creditor to sue tdtbin the temti 
of years fixed— Starting point of limitation. 
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Where a simple money bond gives an option to 
creditor to sue for the whole amount due under 
the bond within the period of ten years’ term fixed 
in it on default of payment of interest, it does not 
make if obligatory on the part of the creditor to en- 
force it. Whether the bond falls under Art. 66 
or Alt. 80. the starting jioint of limitation is the date 
when the terir. fixed in the bond expires. 1950 A. 
L.J. 666. 

Art. 66— Starting point of limitation. 

Where the bond provides that the loan would be 
repaid within 7 years from the dale of execution of 
the bond and that interest would be paid year by 
year and that if it was not so paid, the creditor would 
be entitled to sue for recovery of the entire debt with 
interest, the limitation starts from the date specified 
for payment under Art. 66. 1941 .A.W.R. 108=16 

Luck. 464=A.I.R. 1941 Oudh 210=1941 O.W.N. 
361=193 Ind. Cas. 481 (F.B.). 

Overrules — (1) A.I.R. 1925 Oudh 502=85 Ind. 
Cas. 280 and (2) A.I.R. 1936 Oudh 27^=162 Ind. 
Cas. 459. 

Arts. 66, 68 — Single bond — Starting point 

of limitation. 

Where a simple money bond provides that if the 
monthly interest is not paid or if the principal money 
lent is not paid at the end of the year, in cither case 
the cr;edilor may sue, even though there is a breach 
of the condition for payment of interest, still that 
is a matter over which a creditor has a right of 
waiver and limitation will only start from the period 
stipulated in the bond for payment. In such cases, 
the clause regarding the right to sue on breach of 
condition regarding interest is exclusively for the 
benefit of the creditor. TTie two Articles 66 and 68 
must be read together in the case of the bond in suit 
and limitation runs either from the date specified for 
pa:^ent of the bond or from the date when the con- 
dition as regards paym^ of interest is broken. 
The two Arts. 66 arid 68 read together are tanta- 
mount to Art. 132 and the expression “when the 
money sued for becomes due” would apply to either 
Art. 66 or Art. 68. 1935 A.W.R. 252^. I. R. 
1935 All. 405=(193S) A.L.J. 341=157 Ind. Cas. 
409. 

Art. 66— Starting point of limitation. 

A simple money bond executed on April 1, 1931, 
provided that interest should be payable six monthly 
and that the whole sum with interest should be paid 
within one year. The suit on the bond was brought 
within three years from the due date for payment, 
i.r., April 1, 1932 : 

Held, that Art. 66, applied to (he case. It was 
open to the debtor to make a payment before the end 
of the period of one J'ear fixed because the bond stated 
that it was payable on demand, that is, on demand 
of the creditor. Until the creditor made a demand, 
the bond was not payable. This clause, therefore, 
gavd the creditor an option and it did not give any 
option to the debtor. Consequently, the suit was 
not time-barred. (1935) A.L.J. 381=1935 A.W. 
R. 205=A. I.R. 1935 All. 443=154 Ind. Cas. 521. 

• I —Arts . 66, 80 and 116— Mortgage bond— 
Money repayable , within fixed period— Pay- 
ment of interest ih instalments— Whole amount 
realisable on default. tl' 

A . mortgage bond provided that was/to-be 

mptid -ill five years,- that interest -was to be paid 

.months -thatijn.tcas^ nont-payiqmt' ol-, interest 


Art. 66- 



for four six monthly periods, the creditor would have 
power to realise the whole amount in a lump sum 
within the fixed period . On such default taking place a 
suit instituted within six years of the expiry of the 
period fixed for repayment but beyond six years of 
the non-pa>Tnent of two years interest, was not time 
barred. 2 U.P.L.R. (All.) 102=18 All. L.J. 476 
=58 Ind. Cas. 278. 

Art. 66— Bond — Payable within three 
years and interest payable monthly — Default- 
Article applicable. 

Where a bond provided that the money was of in- 
terest, creditor would have option payable within 
three years from date of bond and that the interest 
was payable monthly but on the default of payment 
to sue forthwith or await the stipulated period, held, 
that a suit to recover principal and interest brought 
within three y»rs of the stipulated date for clearing 
the bond, was not barred by limitation and Art, 66 
applied to such a case, the creditor being presumed to 
have exercised the option given in the bond. 15 A.L. 
J. 313=39 Ind. Cas. 574. 

Art. 66 — Fixed deposit. 

When a deposit is for a fixed period, the money is 
payable at the specified time, vie., the expiry of that 
period and the article applicable is either Arf. 66 or 
Art. 115. .A.I.R, 1936 Rang. 338=164 Ind. Cas. 
412. 

Art. 6^“The day specified. 

Where a mortgage-deed, dated February 13, 1894, 
recited a previous mortgage under which the mort- 
gaged land was in the mortgagee’s possession and 
contained a clause that the mortgagor would redeem 
the second mortgage at the same time when he would 
redeem the first mortgage: 

Held, that the previous mortgage did not merge 
in the new transactitxi, and that the condition that he 
would pay the mortgage money at the same (ime when 
he would discharge the prior mortgage, did not 
amount to specifying a day for payrnent within the 
meaning of Art. 66, and that, therefore, the period 
of limitation for a suit. to enforce the second mort- 
gage expired on the expiry of twelve years from 
February 13. 1849. A.I.R. 1933 Lah. 84=34 P. 
L.R. 37=140 Ind. Cas. 855. 


•Art. 67— Void mortgage. 


Where a house was mortgaged while under attach* 
ment. ? suit by mortgagee to enforce the pers<^ 
security ir. governed by Art. 67, the mortgage being 
void altogether. Art. 97 does not apply, to such a 
case. 27 P.L.R. 801=A;I.R,. 1927 Lah. 191. 

Art. 67 — Balances struck in accounts— 

Punjab Act 1 of 1904. ’d 

Balances struck mentioning that interest is pay- 
able at the: Saucara rate are bonds and nbt 
acknowledgments and period of limitation for suit os 
basis of balances is six years. 84 Ind, Cas. 524=5 
Lah. 406=6 L. L.J. 595=A.I.R. 1925 Lah. 75. 

—Art, 67 — Book 'entry — Suit for recovery 'Ct 
money due oh, 

A book entry containing a promise' to pay at a 
certain rsUe of interest and attested j by witnesses iS 
a bond and a suit for recovery of the monQr due 
thereon, comes finder Art. 67. 56 Ind, Cas. HI 
(Lah.). ^ 

■ 'Arts . 67 and 66— Starting^' o^. ..i^Lt4tiptt ^ 
a condition of happening. ? 

Wh^ a condition is made in the bond that 
ment .i$ tq boi'made pg:2th^. happpiiiig of .oertaW 
future even^ time begips •. to. jruii ; frofn 
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Neither Art. 66 nor 67 applies to such a bond. 30 
F.V/.R. 'i916=32 Ind. Cas. 575. 

■ ■Art. 67-^ecurity bond— Failure to pro- 
duce judgment-debtor in Court— Consideration 
—Bond enforceable— Limitation— Security bond, 
hypothecating movable property, if to be at- 
tested and registered. 

Where a security bond prescribes that the defen- 
dant would pay Rs. 500, if upon the dismissal of an 
application for insolvency he failed to produce the 
judgment-debtor when required by the Court 
Held, that the covenant was perfectly legal and 
enforceable by suit. Such a suit brought witlun 
three years from the date of the failure to produce 
was not barred by limitation. 16 A. 33, followed. 
A mortgage of movable property does not require 
to be attested and register^. (1910) 12 C.L.J. 
4l9t=7 Ind. Cas. 917. 

Arts. 68, 29, 48 and 49 — Suit held governed 

by Art. 49 and not by Arts. 68, 29 or 48. 

In the year 1935, D instituted a suit against K for 
the recovery of Rs; 99 alleged to be due by vray of 
rent, D allied for the attachment before judgment 
of two brick kilns which he alleged belonged to K. 
The application was granted and the attachment 
efl^ted. As it was not possible to remove the kilns, 
the amin left them in the custody of D on 
his entering into a security bond for the sum of 
1,500. The bond was executed on 19th December. 
1935. On 17th January. 1936, P 61ed a petition 
under O. 21, R. 58, obtaining to the attachment on 
the ground that the kilns belonged to him. On 2Sth 
January, 1936, P filed an interlocutory application 
asking the Court to direct delivery of the kilns to 
him. The Court passed an order cancellisg the at- 
tachment and directing D to deliver the kilns to P. 
The delivery was effected on 26th January, 1936. P 
th» discovered that all the bricks had been removed 
from one kiln and a quarter of the bricks from the 
other kiln. On 4th March, 1936, the Court dismissed 
suit and allowed P's p«ition under 0. 21, R. 58. 
On 2Sth January, 19i39, P filed a suit against D 
for recovery of the loss of the bricks removed by D : 

Held, that the suit was governed not by Arts. 68, 
29 or 48 but by Art. 49 and was within time being 
within 3 years from 26th January, 1936. A.I.R. 
1946 Mad. 3^1. L.R. (1945) Mad. 784=58 Mad. 
L.W. 1(»=(1945) Mad.W.N. 160=(194S) 1 Mad. 
L.J. 265. 

— >Art . 08— Applicability. 

Article applies to a suit on bond and not to a suit 
f6r compensation for removal of the attached pro- 
perty. 58 M.L.W. 108 (2)=(1945) 1 M.L.J. 265 
=1945 M.W.N. 160=A.I.R, 1946 Mad. 33=I.L. 
R. (1945) Mad. 784. 

Art. 66— Bond subject to condition. 

Where the bemd provides that the loan would be 
rqiaid within 7 years from the date of execution of 
the bond and diat the interest would be paid year W 
^r and that if it was not so paid, the creditor would 
be entitled to sue for recovery of the entire debt with 
Intere^ H cannot be said to be a bond subji^ to a 
condition within the meaning of Art. 68. A.I.R. 
1941 Oudh 2\0=\m A.W.R. 10terl941 O.W.N. 
361=16 l4id(. 464=193 Ind. Cas. 481 (F.B.). 

Overrules — A.I.R. 1925 Oudh 502=85 Ind. Cas. 
280. 

66— Sait for refund of purchase-money 
by anctioa-purehaser. 

Where an auction purchaser loses portion ol the 
property purchased by lum under a deoee passed in 


1937 O.W.N. 83=A I R loV? 

138=166 Ind. Ca7 705"^' 286=13 Luck. 

Art. 68— Guardianship— Surety bond— Suit 

by assignee. 

In the case of bonds by sureties under the Guardians 
and Wards Act, the proper procedure is to get an 
order to pay against the guardian and if he fails to 
comply with the order, to sue the sureties in respect 
of the breach. The suit will be governed by ArtT 68 
except where immovable property is chareed 47 
Mad. 302=36 M.L.J. 114=25 M.L.T 229- 
0919) M.W.N. 468=9 L.W. 278=49 Ind. Cas. 

■ 


Art. 68 — Probate and Administration Act 

(5 of 1881), S. 78— Surety’s liability. 

A suit to enforce a surety's liability under an 
administration bond is barred under Art. 68 of the 
Limitation Act if not brought within three years of 
the breach of a condition mentioned in the bond. 8 
Bur.L.T. 59=8 L.B.R. 99=26 Ind. Cas. 505. 

Art. 68 — Suit to recover money on a bond. 

The suit to recover money on a bond having been 
brought after three years from the date of breach 
of its condition is barred by limitation. 5 U.W. 
706=40 Ind. Cas. 235. 

Art. 68 — Agreement for the performance of 

specified act — Damages. 

An agreement for the performance of a specified 
act and in the event of non-performance to pay a 
.sum of money by way of daniages does not amount 
to a bond docs not come wiiliin Art. 68. 171 P. 
L.R. 1915=107 P.W.R. 1915=30 Ind. Cas. 429. 


A rts. 68, 60 — Conditional bond— Limitation 

starting point. 

Bonds can be divided into two classes, single and 
double, or unconditional and conditional. 

(Nature of such bonds pointed out) 

A bond by which a debt was secured contained 
“accounts have been made and Rs. 9,091-0-3 is doe 

from us to you The following agreement has 

taken place between you and us that if we pay you 
Rs. 7,000 by 23rd May, 1930, and if we pay this 
amount by the date fixed, you will give up the 
balance, Rs. 2,091-0-3 and pass a receipt in full 
satisfaction of the bond, but if we do not pay you 
Rs. 7.000 by the date fixed, we shall be liable to pay 
the whole of the amount of Rs. 9,091-0-3, and we 
shall pay you compound interest at 10 annas per cent 
per mensem on this amoimt from the date of the 
bond" : 

Held, upon construction that the bond provided 
that, if on or before 23, May, 1930, the person under 
oUigation should pzy Rs. 7.000, then the boqd .would 
become void, that is to say, no furthv ^m was due 
to. and no further remedy remained in the creditor. 
That being so, this was not a single bond, and either 
.^rt. 68 or Art. 80, applied. 

Held, further that whether Art. 68 or Art 80 
applied, the date when limitation began was 24th 
May. 1930. A.I.R. Nag. 13=1. L.R. (1938) 
Nag. 399=173 Ind. Cas. 463. 

68— Administration bond— Starting 
point of limitation. 
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The suit by an assignee of the administration bond 
is a suit on a bond subject to condition within the 
meaning of Art. 68. The condition of the bond is 
broken at the latest on the death of tlic administrator 
and a suit brought by the person to whom the bond 
is assigned imder S. 292, Succession Act, beyond 
three years of such death is barred by time. 7 B.R. 
660=72 C.L.J. 497=53 L.W. 212=1941 O.W.N. 
4=43 Bom.L.R. 346=45 C.W.K. 429=43 P.L. 
R. 138=(mi) I M.L.J. 8S=A.I.R. 1941 P.C. 
6=(1941) M.W.M. 321=1. L.R. (1941) Bom. 202 
=I.L.R. (1941) Kar. (P.C.) 11 Sup.=67 l.A 
416=193 Ind. Cas. 225 (P.C.). 

Art. 68 — Administration bond — Specific 

breach— Starting point. 

Where an administration bond contains several 
conditions, a breach of each one of tlic conditions 
gives rise to a course of action and should therefore 
be taken to be the starting point of limitation in the 
case of a suit based on that particular breach. Ordi- 
narily, the administrator’s work may be said to be 
completed when he files his final accounts showing 
how he has dealt with the estate and these accounts 
have been accepted by the Court; limitation will then 
begin to run. But it very often happens thar there 
IS litigation pending against the administrator and, 
in such a case the administrator (and consequently 
his surety or sureties) cannot be absolved until the 
close of each litigation. 33 All. 414. Diss- 8 L B 
R. 99 and 17 M.L.T. 61. Foil. 76 Ind. Cas 802= 

1 Ran<r. 463=A.I.R. 1924 Rang. 68. 

Art. 68 — A suit on an administration bond is 

governed by Art. 68, bur so long as the administra- 
non IS incomplete, any breach of the bond gives a 
fresh starting point for limitation 4 U B R 22= 
A.I.R. 1921 U.B. 25. ‘ 

— A rt. 68— Suit on administration bond— 
Limitation — Starting point. 

Art. 68 does not apply to a suit on administration 
surety bond as the bond Is not a bond subject to a 
condition, ».<?., a bond which becomes enforceable only 
when the specified condition is broken. The righr to 
sue on administration surety bond accrues when the 
administrator either does not comply with any of the 

m ft A A or puts it out of liis power to 

^ply with them. 12 Bur.L.T. 225=56 Ind. Cas. 
VDo . 

r assignee of administration 

bond— Limitation . 

A suit by the assignees of an administration bond 
ex^uted by a Hindu widow in connection with a grant 
to her of the Letters of Administration to the estate 
of her deceased husband, for an account of the ad- 
ministration is governed by Art. 68 and therefore 
B barred if brought more than 3 years after the con- 
ditions of the bond were broken. If the bond con- 
tains successive covenants, each breach gives a cause 
of action but the date of the last breach is the start- 
mg point. 17 M.L.T. 61=27 Ind. Cas. 849. 

-—-Arts . 69 ^d 80 — Promissory note payable 
on dem^d — Contemporaneous agreement post- 
ponmg date of payment. 

In a suit upon a promissory note executed by the 
.defendant in favour of the plaintiff bank, it appeared 

that the defendant in his application for the loan in 
a printed form added ‘six months' period and the 

accepted the application. Held, 
^t the apphwuon form, and ehdorsOTent' tftereon, 
were admissible for fixing the date 'of payment atod 


that the suit was governed by Art. 69 or 80, the 
starting point of the limitation being six months after 
^e date of the note. 38 M.L.J. 7(fc=27 M.L.T. 
81=(1920) M.W.N. 75=11 L.W. 28=56 Ind. 
Cas. 384. 

———Art. 72 — Suit on pro-note — Subsequent 
deed by maker assigning decree to payee to 
satisfy loan by realization — Hundis. 

The defendant had executed a pro-note to plaintiff. 
Subsequently the maker executed a deed assigning 
thereby .some decrees standing in his favour to ihe 
payee (plaintiff) and binding himself at the same time 
to make good to the plaintiff separately the debt which 
may be left after deducting the amount actually re- 
covered under the decree. The pro-note was not dis- 
charged or returned. Held, that the provision in 
the bond as to realization of the decree debt and the 
payment of the balance, if any, did not affect the 
right of the plaintiff to sue on the pro-note or create 
an independent right of suit in plaintiff's favour, and 
that if the claim on the pro-note be barred, the plain- 
tiff was out of Court. (1906) 29 M. 205. 

Art. 73 — Applicability. 

Even though the sems may be under a pious obli- 
gation to pay their father’s debt, a suit on a promis- 
sory note executed by the father brought after his 
death is governed by Art. 73 and not by Art. 120, 
Limitation Act. 41 Bom.L.R. 896=A.I.R. 1939 
Bom. 464=1^ Ind. Cas. 66. 


•Art. 73 — Applicability. 


Where a suit based on a promissory note accom- 
panied by a security bond of the same date hypoth^ 
eating immovable property for the debt was filed 
three years after execution of tlie promissory note: 

Held, that the suit was within time by virtue 
the security bond, but it was not open to the plaintiff 
to claim more interest than what was legally re* 
coverable under the promissory note despite the secur- 
ity bond which was intended to be limited to the 
amount due on account of the principal and interest 
on the pro-note which could be legally recovered. 
A.I.R. 1932 Oudh 286=9 O.W.N. 912=140 Ind. 
Cas. 460. 

- '-Arts. 73 and 120 — ^Applicability. 

A suit on a promissory note executed by a Hindu 
father against his sons after his death, the liaWlity 
sought to be imposed being in respect of fiw pio^ 
obligation of the son to pay his father’s debts, is 
governed by Art. 73, and not by Art. 120. The 
cause of a'ction against the father and the son is really 
the same, there is no fresh cause of actiwi against 
the son on the father’s death. 33 Bom.L.R. 1234= 
A.I.R. 1931 Bom. 54^135 Ind. Cas. 804. 


•Art. 73 — Exclusion of time. 


So long as there was no legal impediment to 
filing of the suit earlier, no time can be excluded 
under S. 14 and the third column of Art.- 73 operate- 
100 Ind. Cas. 776=50 Mad. 417=25 M.L.W. 426. 
=1927 M.W.N. 160=39 M.L.T. 116=A. I. R- 
1927 Mad. 597=52 M.L.J. 396. 

——Art. 73 — Starting point — Promissory note 
payable at sight. 

A promissory note that is payable on demand or 
at sight’ is governed Art. 73 trf- Limitation Art 
and time runs from the date of tHe dtecntion'of th® 
proiiussbry liote. M Ind. ' Cas. 475=40 C.L.J. 9* 
==A.I.R. 1924 Cal. 1065. 
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Art. 74. 

Synopsis. 

1. Applicability of Article. 

2. Instalment bond with default clause. 

3. Starting point. 

4. Waiver. 

1. Applicability of Article. 

——Arts. 74, 75 — Applicability. 

Where the bond provides that the loan would be 
repaid within 7 years from the date of the execution 
of the bond and that the interest would be paid year 
by year and that if it was not so paid, the creditor 
would be entitled to sue for the recovery of the entire 
debt with interst, the bond is not an instalment bond 
within the meaning of Art. 74 or Art. 75. A.I.R. 
1941 Oudh 210=1941 O.W.N. 361=1941 A.W.R. 
108=16 Luck. 464=193 Ind. Cas. 481 (F.B.). 

Overrules: A.I.R. 1925 Oudh 502=85 Ind. Cas. 
280. 

Arts. 74, 75— Distinction. 

There is a well-defined distinction between .\rt. 74 
and 75. Article 74 applies to an instalment bond 
which does not contain any default clause and there- 
fore, in such c^cs, the plaintiff is entitled, by the 
very terms of his bond, to sue only for such instal- 

I unpaid. No question of waiver 
ot default can ever arise in such a case. But where 

provides that in the case of a default 
(which may be due to non-payment of one instal- 
ment or more_ than one instalment as provided in the 
t)ond) the obligee has the right to sue for the whole 
of the sum then remaining due, it is obvious that the 
promisor has a right co itislanti to pay the full 
amount and the obligee, a corresponding right to 
receive and recover it. 18 Pat. 455t=A.I.R. 1939 
Pat. 433=20 P.L.T. 443=5 B.R. 965=183 Ind. 
Cas. 523 (F.B.). 

—Art . 74— Instalment bond . 

Where a bond provided that the principal sum 
should be re-paid in certain instalments and interest 
at a certain rate was also provided for, 

Held, that a suit to enforce tlie terms of the bond 
was governed by Art. 74 of the Limitation Act. 121 
Ind. Cas. 891=4 Luck. 480=7 O.W.N. 230=A I 
R. 1927 Chidh 539. 

— Arta. 74 and 75— Where it was stipulated in a 
bond that the principal sum borrowed thereunder 
would be paid back within a period of obtain years 
and the entire principal amount was divided into a 
-number of instalments, each instalment to be payable 
annually and interest at a particular rate was also 
1 >rovided for, 

Held, that it is bound payable by instalments and 
the proper article applicable to it is Art. 74 and not 
Art. 75. A.I.R. 1925 Oudh 502, Foil. 100 Ind. 
Cas. 655=4 O.W.N. 207=4 Luck. 4eO=A.I.R. 
1927 Oudh 539. 

—Arts. 74, 75 and 60 — Penalty attached to 
two consecutive defaults. 

Art. 74, and not 75 applies when the penalty of tlie 
whole bond falling due is not attached to a single 
default but to two consecutive defaults. Art. W 
which deals with bond as a whole does not apply be- 
cause the specific excludes the general. 95 P.L.R. 
1909=107 P.W.R. 1909=4 Ind. as. 956. 


74 —*- AppUcabUity of Article. 
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2. Insuhnent bond with default clause. 


WO ■ 


amount-Limitatioa. ® 


pforce the default clause which it fs alwfys » 

him to waive or forego. In such cases his riSS to 
recover the instalments as on an ordinary * 

bond within three years prescribed by An. 

Limitation Act remains unaffected. 


Reading the two arucles together, Art. 75 is no 
bar to a suit on the instalment bond itself either aftw 
or before the expiry of the instalment period for the 
recovery of the instalments which the debtor has con- 
tracted to pay and which have not become themselves 
tiine-barred under Art. 74. The two remedies are 
co-existent and open to the creditor and he has his 
choice either to wait and sue for the instalments in 
default under Art. 74, or to enforce the default clause 
in a suit contemjilated by Art. 75. A suit falling 
under Art. 75 may be dismissed on the debtor prov- 
ing waiver by the creditor of the default which en- 
titles the creditor to file such a suit, in which case the 
creditor can still fall back on his right to sue for 
instalments within the time limits prescribed by Art. 
74. He has also the other alternative of suing to 
enforce the default clause for a subs^uent default 
which he had not waived within the period prescribed 
by Art. 75. 1949 M.W.N. 32S=A.I.R. 1949 

Mad. 592=^2 L.W. 100=(1949) 1 M.L.J. 112. 


Art. 74— Where according to the stipulation in 
mortgage-deed the whole debt becomes due on be- 
fault in payment of instalment, a suit to enforce 
personal remedy with 6 years from the date fixed for 
the last instalment would be maintainable under S. 
74 or S. 75 or S. 116. 1941 N.L.J. 649. 

^Arts. 74, 75 — Applicability — Instalment 

bond with default provision. 

In the ordinary way when a debt is payable by 
instalments and there is no default provision, a new 
cause of action arises upon each default, and the 
plaintiff can recover in respect of instalments falling 
due within three years before suit, (tnde Art. 74). 
But if there is a default provision, Art. 74 cannot 
be relied upon, and under Art. 75, if the plaintiff sues 
more than three years from the first default and 
there is no waiver, the suit is totally time-barred, 
that is, he cannot recover even those instalments 
which fell due within three years of suit. But facts 
should be so interpreted, if possible, as favouring 
the view that the creditor has waived the exercise of 
the option on the first instalment when he bas^ his 
suit on subsequent defaults which are within limita- 
tion and does not seek to found his cause of action 
on the earlier default. A.I.R. 1941 Qudh 485=1941 
A.W.R. 256=1941 O.W.N. 861=194 Ind. Cas. 
744. 

^Arts. 74, 75— Applicability — Instalment 

bond with default clanie. 

It c^or be said that Art. 74 provides a period 
of limitation for prwnlssory notes or bonds pay^le 
by instalments both in those cases in which there is 
a default clause and in those in which default clause 
is absent, and that if the creditor chose to sue on the 
default clause for the full amount, then and then only 
Art. 75 came into operation. In the case of an 
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instalment bond with deiauJi clause, the plaintiff’s 
claim to recover some only of the instalments pro- 
vided by a regristered instalment bond after two de- 
faults had occurred, is hit by Art. 75. A I.R. 
1939 Pat. 435=20 P.L.T. 443=18 Pat. 459=5 B. 
R. 965=183 Ind. Cas. 523 (F.B.). 

Art. 74— Instalment bond with default 
clause — Creditor’s right to sue on each de- 
fault. 

A certain bond stipulated that the amount sliall be 
paid by yearly instalments. It was further agreed 
^at in case of default in paying three successive 
instalments, the whole amotmt shall become recover- 
able in a lump sum witii interest: 

Held, that the default clause did not take away 
die right of the creditor to bring his suit for instal- 
ments as they fell due before the expiry of three 
years. A. I.R. 1938 Pesh. 31=176 Ind. Qis 340 
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Per Mukherji, J. — The suit should succeed in. 
respect of eleven instalments which are within three 
years of the institution of the suit The notice does 
not adversely affect the present suit which is based 
on a stipulation other than the penalty clause. It was 
not a suit for the enforcement of the penalty clause. 
When the- notice was given, it was the intentioo of 
tiie pl:untiff to enforce the penalty clause. But he 
never brought Uie suit to enforce the penalty clause 
and there is nothing in the law to prevent him from 
not enforcing it if he so chooses. A. I.R. 1934 AJh 

A.W.R. 845=57 A. 
108=151 Ind. Cas. 585 (F.B.). 


Arts. 74, 75— Applicability. 

The bond gave the creditor the option to demand 
payment of three instalments if default was made 
together with interest tJiercon from time to time It 
also ^ve the creditor the option to bring a suit ’for 
the whole amount due under the bond if the creditor 
chose to exercise his right to call in the whole amount: 

Held, that in these circumstances ir was open to the 

instalments 

whidi had become payable within three ve.ars of the 

mstJluUon of the suit. In view of the' wording of 

the bond, the case fell within the purview of Art 74 

fpdnor Art. 75. A.I.R. 1937 Lali 1=39 PL K 
110=169 Ind. Cas. 929. jy I .L.R. 

Reversing: A.I.R. 19.36 Lali. .570=164 Ind. Cas. 

“'■“Arts. 74, 7^— Instalment bond — Default 
clause — Limitation. 

On September 5. 1927, the defendants executed an 
unregistered instalment bond for Rs. 540 stipulating 
to pay the amount with interest at the rat© of J per 
cent, per mensem by instalments of Rs. 25 a montli 
within one year and nine months. It was further 
provided that in case the instalments or the interest 
were not paid for any t^vo successive months, the 
creditor would be authorised to realise the entire 
am^m in a lump sum cither within the stipulated 
I^riro or after it from the person and property of 
the debtors. The 20 instalments of Rs. 25 (together 
wth the la« instalment of Rs. 40). would, if paid, 
Mve sufficed to dis^arge the entire amount due on 
the bond. The period of 21 months would have ex- 
pit^ on June 5, 1929. Before, the expiry of that 

* '■^S’stered notice on the de- 
fats dated May 21. 1928. claiming that on ac- 
count of more than two successive defaults, the whole 
amount of principal and interest had become due 
and was payable and should be paid within a week 
of the weipt of the notice. Later, on June 5, 1929, 
whm the period of 21 months had expiretl, a fresh 
noti^ was served by the creditor on the defendants 
on Apnl 11, 1930, demanding payment of the whole 
amount with interest. On July 25, 1931. the suit was 
instituted for recovery of tlie eutire amount of prin- 
cii»l and interest due on the bond • 

Bv Bench contra.)- 

“•5“ .of <lemand on the defendant. 

*''« claim. having been 


3. Starting point, 

w^*^**' — Starting point of limitation. 

I ordinary money instalment bond with a 

cJetauIt clai^ provides that if any instalment is not 
pai^ the whole sum would be due, the limitation for 
claim to recover money due under the bond runs 

default which is unwaived. 
'*'^3=20 P.L.T. 443=18 Pat. 
965=183 Ind. Cas. 523 (F.B.). 
Overrulmg_(1931> II Pat.L.T. 86fe=132 Ind. 
112 . 

—Art. 74— Starting point of limitation. 

VVhere under an instalment bond, the money was 
to be repaid in ten instalments and the first two 
instalments were paid but nothing was paid there- 
atter and the plainuff sued for the fourth and subse- 
quent instalments within three years of non-payment 

‘^s**itncnt though after three years 
of the first default: 

Held, that ffie suit was not timebarred as the 

non-payment of the fourth 

i O.W.N. 336=A.I.R. 1937 Oudh 
28S=167 Ind. Cas. 293. 

— Instalment bond with default 
claus^tartmg point of limitation. 

after setting out that the prindpal was 
re^yable by yearly instalments of Rs. 100 after the 
three years, that is, at the commencement 
—VI on to provide that interest 

S monthly. Thereafter came the ccofr 

non. that if according to above conditions principal 

f'r Sf ^ the plaintiff could 

at once: 

neia that the whole amount became payable at 
once only if there was a default as regards the pay- 
ment of prmapal and interest and that the cause of 
action in resp^ of die whole amount did not arise 
at the time of the first default of payment of into- 

iS* r 557^7 P.L.R. 242=157 
Ind. Cas. 828 (D.B.). 

^Rei-ersing-A.I.R. 1933 Lah. 548=142 Ind. Cas. 

-—Art. 74 — Starting point— Default clause— 
Omton of creditor— When it comes to an end. 

wnere an instalment bond provided for full pay- 
m^t m case of default and the creditor sued for 
Whole only when the last instalment fell due. 

h^T^‘ '^**'”* instalments was 

The plaintiff has an option till the last instalment 
falls due to claim the whole amount including the 
Ipt instalment. But where the last instalment fdf 
due me option was gone. Where the option is giy*n 
to obligee to claim the whole amount on defoult of 
payment of an instalment without re f er e nce to sobee* 



1405 


LIMITATION ACT (1908), Art. 74—3. Starting point 


1405 


qucnt instalments, the provision cannot be held to 
extend the period of limitation to three years from 
the date the last instalment fell due. On the making 
of a demand the whole amount becomes due and time 
v/ould begin to run from the date of the demand. 
If no demand is made the option given to the plain- 
tiff is gone and time begins to run in respect of each 
instalment as it becomes due. That which was 
optional on Ute part of the plaintilf would not affect 
right of the defendant. He might well consider the 
action as accruing from the time that the plaintiff 
had a right to maintain it. (1843) 4 Q.B. 419, Foil. 
77 Ind. Cas. 48=1923 M.W.N. 699=A.I.R. 1924 
Mad. 310. 

— ■■■Art. 74— Where in a suit, mortgagee was em- 
powered to sue on default of payment of the hrst 
instalment of interest. 

Held, limitation began to run from the first de- 
fault. 66 Ind. Cas. 171=44 All. 360=20 A.L.J. 
140=A.1.R. 1922 All. 37. 

Arts. 74 and 75 — Starting point — Instalment 

bond. 

The starting of limitation is tested by the question 
“has the payee or obligee a right to file a suit forth- 
with for the principal remaining due, if he so 
chooses?” In the case of bonds and pro-note pay- 
able by instalments providing that whole becomes due 
if default Is made in payment of one instalment, 
limitation runs from the time the default is made 
unless a waiver on the creditor’s part is made out 
expressly or impliedly when it will run after fresh 
default. If there has been a waiver of right to 
immediate payment, limitation cannot run at once. 
9 S.L.R. 90=31 Ind. Os. 479. 

Art. 74 — Two starting points. 

Where a simple money bond gave the plaintiff an 
option in express terms to wait till the expiry of 
the term originally fixed for repayment or to sue 
earlier if the interest for tlie first six months was 
not paid, the plaintiff’s claim cannot be barred be- 
cause he chose to stick to the Irniger term. 16 O.C. 
45=19 Ind. Cas. 738. 

4. Waiver. 


— I ■ 119 


"'hJTTI 'T “eTauT: 

hdd ,ha, “ The debtor 

as if he were actir^ under payments 

and the creditor continued to 

the creditor was undoubtedly acthS asif fh 

ment still subsisted, and must be held 

his. right to renounce the 4re\S'°„'S , 

nmice of that renunciation by taking the hmrp 5^'^^ 

that resulted in the suit and that he 

to the balance with interest from the Ste 

—Arts. 74, 75— Instalment bond— Default— 


W'here a bond payable by instalments provides that 
if default is made in the payment of one or more 
instalments, tlie whole amount would become due 
and default is made, if there is nothing to show that 
the creditor has waived the benefit of the default 
clause^ during the period allowed by Limitation Act 
for a suit for (he whole amount, he cannot subse- 
quently sue for the instalments counting limitation 
from the day on which these instalments would have 
fallen due had there been no default clause. 

Allowing tlic claim to recover the whole debt at 
once to be barred by time does not amount to a 
waiver of that claim. 14 N.L.J. 141=A.I.R. 1932' 
Nag. 1=28 N.L.R. 44=135 Ind. Cas. 414 (F.B.). 
— — Art. 74— Waiver. 

Where the decree-holder accepts the payment of 
instalments even after the whole decretil amount has 
become payable by default, his act amounts to a 
waiver on his part. A.I.R. 1929 All. 881. 

Art. 74— Instalment decree. 

In order to cemstitute waiver of the right to enforce- 
a default clause of an instalment decree payment 
must be made towards the specific instalments in 
arrears. A mere acceptance of an amount towards 
a decree after defaults does not amount to waiver of 
the default clause. 113 Ind. Cas. 541:=rA.I.R. 192f^ 
Lah. 390. 


Art. 74 or 75— Waiver, what la. 

It is no doubt true that it cannot be laid down as 
a gener^ rule that wherever a person omite to claim 
.1 particular amount it must be held to constitute a 
waiver. It is not necessary for a creditor to adduce 
affirmative evidence in support of waiver. In fact 
generally it is to be inferred from all the surrounding 
circumstances. 

When the plaintiff does not taJee any action to re- 
cover the first instalment within three years or to 
sue for the whole amount of the bond on the basis 
of that default, it may be presumed that he waived 
his right in respect of it. 1936 O.W.N. 665=A. 

l.R. 1936 Oudh 384=164 Ind. Cas. 431. 

A rto. 74 and 75— Instalment bond with de- 
fault clante— Waiver . 

An instalment bond provided that on any one 
default the creditor would be entitle to the full 
amount with interest or miscdlaneous amounts in 
payments of full amount due with interest ’Iliere 
was default but the debtor vohmtarily made miscd- 
laneous payments which were accept^ by the cre- 
ditor who though actually sued for die balance urged 
that he was entitled to sue for the whole amount 
The defence was that the creditor had waived such 


Art. 75. 

See a/so ART. 74. 

Ssmopais. 

1. Applicability and Scope. 

2. Default— Meaning of. 

3. Instalment mortgage bond. 

4. Starting point. 

5. Waiver. 

6. Miscellaneous. 

1. Applicability and Scope. 

Art. 75— Instalment bond— Default clauso— 
Effect— -Option of waiver — When to be exer- 
cised. 

Where an instalment bond with a default clause 
provides that on default in payment of any instal- 
ment the agreement for payment by instalments shall 
be cancdled or invalidat^ then on the happening of 
a default, the whole unpaid balance of the debt be- 
comes payable, and unless the obligor sues within 
three years of such default, his rem^y gets terred, 
and he has no longer any option to waive the default 
and treat each subsequent default as providing a cause- 



< 40.7 


LIMITATION ACT (1908), Art. 75 — i. Applicability and scope. 


1408 


of action, though he can of course rely on any pay- 
ment made witliin limitation. 13 Cal. 73, appl. and 
foil. A.l.R. 1949 Par. 447=30 P.L.T. 11. 

Art. 75 — Instalment bond with default 


clause— Option of creditor— Limitation. 

The proper article of the Lim. Act applicable to 
a case of an instalment bond providing that in case 
of default being made in the payment of one or 
more instalments, the whole money shall become due 
is Art. 75 and limitation begins to run from the 
date of default irrespective of the fact that the cre- 
<litor was also given the option of suing only for the 
instalment in respect of which default had been made. 
1943 A.L.J. 238=1943 A.W.R. 128. 

——Art. 75 and S. 20 — Instalment bond. 

Default clause aiiiliorising creditor to sue for 
whole amount not unequivocal — Application of .\rt. 75 
doubtful — First instalment defaulted — Part payment 
with endorsement made towards first instalment be- 
fore expiry of limitation in respect tliereof — Eflfect 
of— Subsequenr default in itistalmcnts and suit for 
amount due at date of suit and not for whole balance 
— Waiver of default clause, held question of fact — 
Creditor, held entitled to recover amount due at date 
•of suit — Payment, held extended limitation in respect 
•of first instalment under S. 20. 1943 A.W.R. 15= 
A.l.R. 1943 All. 172=(1943) A.L.J. 28=1. L.R. 
(1<M3) All. 210=207 Ind. Cas. 53. 

Art. 75 — Option of suing for whole sum 

on default of six monthly instalments — Waiver 
— Limitation. 

In a case of an instalment bond payable in monthly 
instalments with a default clause giving an option 
to the creditor to sue for the whole amount on failure 
■of six instalments, under the provisions of Art. 75 
the creditor can institute that suit within three years 
•of the 6th default, and in that suit ihe can claim not 
only rite instalment still outstanding at the date of 
the suit and the instalments which had fallen due 
•within three years of the suit but also the six instal- 
ments which constitute his cause of action. The 
principle which holds good in regard to the first 
•exercise of the option under the default clause holds 
■equally good in respect of a claim founded on subsc- 
■quent defaults and accompanied by a waiver of the 
•option which accrues to the plaintiff on the earlier 
<lefault. In effect the plaintiff is in any case entitled 
to claim the instalments of three and a half years, 
that IS 42 past instalments in addition to the instal- 
nients still remaming in the future at the date of 
the suit. A.l.R. 1941 Oudh 485=1941 A W R ‘>56 
=1941 O.W.N. 861=194 Ind. Os 74^. 

ZoTTil—W • with default 

<Iaus^Waiver of option— Practice in Oudh. 

An instalmenc bond provided that in case of default 
tlie creditor would have an option to recover the 

In a suit on the basis of it. the plain- 
tiff pleaded payment of the instalro^ts which were 
lime-barrcd but claimed to recover the whole balance 
•on default in the payment of some of the .subsequent 
inslalments which fell due up to the date of the suit, 
basing his cause of action on those defaults. It was 
established that the plea of the payment of the first 
two instalments was false but that he had accepted 

the payment in part after the default of those instal- 
■nients : 

_ Held, that the general current of decisions in Oudh 
IS clearly m favour of interpreting any facts which 
-ran ^ssibly be so interpreted as favouring the view 
that the creditor has waived the exercise ol (he option 


on the first default when he bases his suit on subse- 
quent defaults which are within limitation. 1940 0 
W.N. 108I=A.I.R. 1941 Oudh 74=1940 A.W.R. 
451=16 Luck. 280=191 Ind. Cas. 220. 

•Art. 75— Insulment bond' — Default danse that 


in cictault of tJircc instalments whole amount could 
be recovered by suit — Default in instalments — Suit 
brought more than three years after default and inte- 
r«t on^ whole amount from date of bond claimed — 
N'o waiver pleaded — Art. 75 applied — Waiver could 
not be inferred — Suit brouglit for whole amount could 
not be treated as one for instalments. A.l.R. 1937 
Lah. 863=176 Ind. Cas. 308. 

“““Art. 75— Chit fund— Instalment bond with 
condition to pay entire sum on default — Limita- 
tion. 

f he defendant's predecessor who had auciioiied a 
ticket in a chit fund executed a bond undertaking to 
pay the future instalments within one month of their 
respective dates witli the further provision tliat if 
default was made, all the amounts that are to be 
paid in future would be paid irrespective of due date. 
Default was made and the entire amount became pay- 
able on 23rd June, 1922. A suit was filed on the 
bond on 3rd January, 1927, and it was contended that 
provision relating to default was a provision in 
favour of the creditor which he was at liberty to 
waive and the cause of action arises at the end of 
ea^ period when the money becomes due: 

Hetd, overruling this contention that the shit was 
clearly time barred having been brought more than 
three years after 23rd January, 1922. 68 M.L.J. 

M.W..N. 336=A.I.R. 1935 Mad. 303 
=41 L.W. 442=156 Ind. Cas. 443. 

“ -Art. 75 — Instalment bond with default 

clause— Limitation. 

Where a suit for the whole amount is barred under 
Art- 75, the creditor cannot* sue for instalments 
which would under the primary terms of the bond, 
have fallen due after the default. A.l.R. 1934 
Nag. 180=30 N.L.R. 314=151 Ind. Gis. 97. 

- -Arts. 75 and 74 — Default clause — No wai- 
ver. 

Where ^ere has been no waiver of the benefit of 
the provisions of a default clause made by the credi- 
tor and owing to a default^ the whole amount has be- 
etle due and a suit is brought to recover either the 
whole of that amount or only a portion of it after 
the expiry of three years from date of the default 
(or six years if the deed be a registered one) then 
the whole claim is barred by time and the creditor 
cannot be allowed to say that he should get a 
tion of that amount because his suit should be treat- 
^ as one falling under Art. 74. But waiver is to 
be pleaded and proved by the creditor. (1934) A.L. 

J. I056=A.I.R. 1934 All. 1039=4 A.W.R. 966= 
57 A. 561=153 Ind. Cas. 205. 

Art. 75— Instalment bond — Default clause 

— Waiver. 

A bond payable in six annual instalments gave 
option to the prmnisee ta realise the whole amount 
in default of any one instalment. The first two in- 
stalments were jraid. The third was not paid. The 
promisee filed suit when all the instalments were due 
for the fourth, fifth and sixth instalments and no suit 
was filed in respect of the third instalment. 

Held, that the. right to realize amount by Instal- 
ments as ofiginally acted upon could not be lost by 
his failure to c^rtreise option given by the forfdt^e 
clause and the suit was not time-barred. A.l.R* 
1933 Lah. 849 (1)=149 Ind. Cas. 861 (1). 
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Art. 75 — Instalment — Default clause — 

Waiver. 

Wliere, in a simple bond it was provided that the 
debt was to Ijc paid in four years and interest half- 
yearly and in case of default in payment of interest 
for any period on the principal, the creditor had the 
power of realizing the entire amount in any way he 
liked : 

Held, that the covenant in the bond, entitling the 
creditor to sue for the amount due on the bond be- 
fore the stipulated period of four j’ears was for the 
benefit of the creditor, and it was open to him to 
waive that option and time did not begin to run from 
the date of the first default. .A.I.R. 1933 .“Ml. 235 
=(1933) A.L.J. 550=55 All. 283=149 Ind. Cas. 
181. 

Art. 75 — Instalment bond — Whole amount 

falling due on default — Option to creditor — 
Time from the exercise of option. 

Where an inslalnitiu bond provided for inonthjy 
payment of interest and in case of default in pay- 
mettt of instalments, the creditor was at liberty to 
recover the whole amount, principal and interest, 
without waiting for the whole period, the option is 
in the nature of a liberty reserved to tlie creditor and 
it is open to him to avail himself or not of that option. 
The creditor is therefore entitled to wait tjntil the last 
instalment falls due. 11 Pat.L.T. 866. 

Art. 75 — Applicability — Default clause — 

Creditor given option. 

In an instalment bond with a condition of exigibi- 
lity on one default the question as to when time be- 
gins to run really depends upon the construction of 
the document and the contract’ between the parties. 
When the contract confers on the creditor an option 
to treat or not to treat the default as enabling him 
to sue for the whole amount, Art. 75 has no appli- 
cation. 33 C.W.N. 275=A.I.R. 1929 Cal. m. 

Art ■ 75 and S. 20— Instalment bond with 
default clause. 

An action was instituted to recover money on a 
bond payable by instalments with tlie proviso that 
default in payment of one or more instalments shall 
render the whole debt due forthwith. The plaint 
recited the payment of first (wo instalments and a de- 
fault of the third. The suit was within time if the 
first two instalments, were really paid. 


Held, that S. 20 had no concern with the case and 
that Art. 75 was applicable and that tlierefore oral 
•evidence was admissible to prove the payment of the 
fir-st two instalment.s. 35 P.R. 1913, Not foil. 89 
Ind. Cas. 294=6 Lah. 163=26 P.L.R. 328=A 
l.R. 1925 Lah. 394. 

Art. 75— Applicability. 

Article 75 of the Limitation Act will not only pre- 
vent a suit to recover the whole sum due under a 
bmd but also a suit for later instalments which indi- 
vidually are not time-barred. The Article contem- 
plates that, in the absence of waiver, an instalment 
bond IS to be treated as a bond not permitting instal- 
ments for the purposes of limitation. % Ind C-k 
918=12 OX.J. n2=A.I.R. 1925 Oudh 373. 

Art. 75— Applicability — Default for three 

consecutive instalments. 

Art. 75 applies to a simple money bond provid- 
ing for the repayment of money in instalments and 
also providing (hat m default of payment of princi- 
pal for three consecutive instalments or interest for 
^hree consecutive months the promisee could recover 
ihe entire amount. S L.W. 514=38 Ifld. Cas 302 
IO-P.T.D .-45 ' 


75--I- AppUcabiUty and scope. 


providing I registered bond 

the whole amount becoming°dS on defauir^of 
instalment and the time begins to ^ P"® 

of the default. 30 .A. 300. 1 Ind Cas "ri Um.‘) 

- ^Art. 75 — Bond — Instalments — Power fo c... 
for whole amount on default of paySJLimf! 

A bond payable by instalments contained a nro • • 
that >n default of the payment of one SS 
It would be in the power of the creditor to sue ^o^Se 
whole amount due under the bond without waiW 
for the period provided for the payment of otW 
instalments. //eW that this provision did not 
that the creditor should be compelled to sue for the 
whole on default of payment of one instalment nor 
did limitation in respect of the whole debt commence 
to run from the date of the first default. 31 C norl- 
and 221 C. 542, diss. from. 1908 A.W N 36=1 
5 A.L.J. 72=30 A. 123. ' 


— Art. 75 — Bond — Instalments — Waiver of 
right to recover whole amount on non-payment 
of instalment — Limitation. 

Where money secured by a bond is payable by 
instalments, with a condition that the whole amount 
secured will become due upon non-payment of any 

,. J*a* t. , is not bound to enforce 

this condition, but he may accept payment of instal- 
ments after due dat^^thcreby impliedly waiving his 
right to sue for the whole amount due — and he may 
sue upon a subsequent default in payment of any 
future instalment. 1907 A.W.N. 139=4 A L I 
336=29 A. 431. 


Arts. 75, 66— Instalment bond, suit' on. 1906 

A.W.N. 198=3 A.L.J. 463. 

—Art. 75 — Punjab Loans Limitation Act 

(1904). 

In Punjab a suit on a bond payable by instalments 
and containing a clause that on default on fwo instal- 
ments the whole should be due is governed by Art. 
16 of the Punjab Loans Limitation Act (1904) and 
not Art. 75 of the Limitation Act of 1908 . 3 L.L. 
J. 522=A.I.R. 1921 Lah. 280. 

Art. 75 — Scope — Instalment bond with 

exigibility clause— Waiver. 

The Limitation Act does not lay down substantive 
law and so the exception made in Art. 75, in favour 
of the creditor who waives, cannot be construed as 
conferring a right which does not exist under the 
ordinary law. The article refers to cases in which 
the cralitor is entitled to exercise the privilege and 
it cannot apply when under the ordinary law, or by 
reason of a special contract, he is precluded from 
doing so. 

An instalment bond contained an exigibility clau.se 
under which the whole amount was to be payable at 
once in the event of any two instalments remaining 
unpaid. Two defaults occurred and accordingly the 
plaintiffs became entitled to sue for the whole. In- 
stead of doing so, they sued for the defaulted instal- 
ment and obtained a decree. Further defaults hav- 
ing occurred, they subsequently sued for the whole 
due relying on the exigibility clause. The defend- 
ants contended that the suit was barred under Art 
75, and O. 2; R. 2. Civil P. C.; 

Held, that the person in default should not be al- 
lowed to take advantage of his own wrong. The 
exigibili^ .provisions in instalment bonds are pri- 
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ynnrily for llic benefit of llic crccliior and unless the 
bond specially takes away ihe privilege to waive the 
benefit of cxigibi'iiy danse, it nmsi be taken to exist. 
]t would, therefore, be wrong to turn what w'as in- 
fended to be a benefit into a liandicap. A.f.K. 

Kag. U8=I94> N.L.J. 296=:I.L.R. (1943) Nag. 
63(i^03 Ind. Cas. 250. 

2. Default — Meaning of. 

Art. 75 — Default — Non-receipt of offered 

payment. 

An. 75 applies to a case of default in which a 
provision as to waiver may be material. If the plain- 
tiff <)ocs not receive the offered payment, there is no 
default. Where ilicrc is no default there can be no 
waiver. 38 Mad. 374=:((1913) M.W.N. 676=25 
M.L.r. 264=21 Ind. Cas. 24. 

Art. 75— Default — Meaning. 

Where a defendant has expressed his willingness to 
pay, there is 110 ‘’default”. 24 Ind. Cas. 507 
(Mad. ) . 

3. Instalment mortgage bond. 

—Arts. 75 and 132 — Instalment bond and 
mortgage instalment bond — Limitation. 

There is an essential difference between an ordi- 
nary instalment bond and a mortgage bond payable 
by instalments. The latter is governed by Art. 132 
and the fonner by Art. 75. A.I.R. 1939 Pat. 433= 
20 P.L.T. 443=18 Pal. 459=5 B.R. 965=183 Ind. 
Cas. 523 (F.B.). 

Overritling— (1931) U P.L.T. 886=132 Ind. 

Cas. II2. 

Art. 75— Instalment mortgage bond — Op- 
tion to sue for entire sum on default — Limita- 
tion — Successive causes of action — Waiver — 
Power to elect. 

Where a mortgage bond provides that the amount 
due thereunder should be paid in certain instalments 
and contains a further clause that if any of the instal- 
ments <hie is not paid in (imc. the mortgagee would 
be at liberty to call in the entire money, the mort- 
gagee has successive or recurring causes of action 
and it is left to liis option to avail himself of any 
one of iliese causes of action and base his suit upon 
any of them. Article 132 will not bar his suit if 
acting on the terms of the bond, he refrains from 
bringing a suit on there being a default in payment 
of any of the instalments and prefers to sue on the 
expiry of the due date. 

This principle applies not only where the parties 
expressly agrece that it will rest with the mortgage 
to decide whether he should sue as soon as there is 
default or on the expiry of the due date fixed, for the 
payment of the entire money, but also to cases in 
which on a construction of the deed it appears that 
the intention of the panics was to enter into such a 
contract. Such an intention can be implied in cer- 
tain cases even without the use of any express words. 
A..1.R. 1931 Pat. 285=12 P.L.T. 755=11 Pat. 
112=134 Ind. Cas. 609. 

■ Art. 75— Mortgage with default clause— 

Limitation. 

Where a mortgage bond provhled that the mort- 
gagors should pay the amount after one year, .that 
they should pay Iialf yearly interest, failing which 
the same was to be added to the prindpal and there 
was a furtlier clause that if there was default; the 
liwitgagee might realise the entire amount; 


Held, that the mortgage term was not cut down and 
that limitalioti commenced to run only afer the ex- 
piry of one year. A.I.R. 1931 All. 203=1931 A. 
L.J. 29=133 Ind. Cas. 311. 

Art. 75 — Default in paying instalments con- 
verting bond to be payable on demand. 

W here in a mortgage-deed Ihe mortgagor promis- 
es lo pa)' interest at the end of every month and the 
deed further provides iJiat in case of default to pay 
such interest, the mortgagor sliall return the princi- 
pal as well as intcrc.si before the expiry of the 
inortyage period, whenever the creditor would de- 
mand the same, the cause of .action arises on the 
day on whicli default in paying monthly interest is 
mafic and time runs from that dav and not when the 
mortgage period expires. 116 Ind. Cas. 581=A.I. 
K. 1929 Sind 140, 


Art. 

tion . 


75— Where mortgagee is given an op- 


Where a mortgage bond provided that in default 
of payment of instalments of interest, the mortgagee 

whole amount when required. 

Held, that the stipulation in question gave only the 
mort.gagec an option which is open to him to exercise 
or not as he ciiooscs; and the time will not run 
against him unless he exercises the option, 107 Ind. 
Cas. 63a=A.I.R. 1928 Mad. 637. 


— . MUilu — 1 rmcipai to OC 

paid in two years— Interest to be paid monthly— De- 
fault in payment of interest entitling mortgagee to 
recover whole amount on demand — Limitation starts 

Cas. 871=A.I.R. 

»927 Sind 151, 


.. 75--Under the terms of a mortgage deed 

the debt is to be paid by instalments of Rs. 100 each; 
on default of any one instalment the whole amount is 
to become due at once. In the year 1903^ the 
mortg.agors paid only Rs. 44 and in 1913 the mort- 
gagees sued to recover the first two instalments and 
bal ^ 1917 the mortgagees sued for the 


Held, that the suit was barred by limitation. 72 
Ind. Cas. 290=25 Bom. L. R. 203=A.I.R. 1923 
Bom. 201. 


— —Arts. 75 and 132 — Limitation— Starting 
point — Mortgage — Instalment bond— Payment of 
whole in default. 

A mortgage bond provided that interest shall be 
paid every six months and the principal on a fixed 
date and that on default, both the interest and prin- 
cipal shall immediately become due. 

Held, that this created a right in the mortgage* 
to recover the whole amount at his option in case of 
default and since there was nothing to show that h» 
exercised any such option, time begins to run only 
from the date fixed for payment of the principal 
amount. 24 Cal. 281, Not Foil. The words “wh€i>- 
ever j'ou require” in a mortgage bond are not equi- 
valent to forthwith. 25 M.L.T. 154=(1919) M. 
W.N. 82=9 L.W. 479=51 Ind. C^. 724. 

Arts. 75 and 132 — Hypothecation — Instab- 

ments — Option to creditor to sue for whole 
with enhanced interest on default— Limitation- 

A Hypothecation bond provided for payment by 
instalments and also contained default clause which 
gave the creditor an option requiring payment of the 
whole amount of the mortgage mwiey at an enhanced 
rate of interest upon the failure ef the debtor to pay 
any one of tlie instalments and the opinion was not 

exercised by the creditor; Ae/d. that the suit was 

» 
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governed by Art. 132 and not by Art. 75 , that the 
contract for payment by instalments would subsist 
and that no enhanced rate of interest will be allowed 
if no demand was made. ( 1918 ) M.W.N. 586=48 
Ind. Cas. 191 . 

"■ -Art. 75 — Starting point — Provision for 
periodical payment of interest and for suit for 
recovery of entire amount on default — Alterna- 
tive provision fixing dates for payment of 
whole amount. 

When there are alternative contracts provided for 
in a mortgage bond, it is open to the mortgagee to 
forego one and sue to enforce the other. This option 
cannot be taken away by statute unless the grant of 
such an option is illegal or opposed to law. The 
option is for the benefit of the mortgagee and if he 
waives it, limitation will not run against him in spite 
of that waiver. 20 O.C. 132=4 O.L.J. 341=40 
Ind. Cas. 2 i 2 . 

Art. 75 — Applicability — Instalment bond— 

Mortgage bond — Waiver. 

Where the terms of a mortgage deed provided for 
payment of the mortgage money by instalments with 
a condition superadded that non-payment of three 
instalments on the due dates should empower the 
mortgagee to recover the whole money due at cer- 
tain interest . 

Held, that time and amounr being (he essence of 
the contract, non-payment of or deficiency in the 
payment of three instalments would, in the absence 
of proof of waiver on his part, enable the mortgagee 
to enforce the covenant 3 O.L.T. 623 ^ 7-37 Ind. 
Cas. 442 . 

—Arts. 75 and 132 — Instalment bond — Money 
due on default — Limitation. 

A mortgage of the year 1890 was payable by yearly 
instalments of Rs. 625 in ten years. Interest was 
payable monthly.. In case of default of payment of 
interest or principal the mortgagor was to be at 
liberty to recover the whole amount. There was a 
further provision that if the mortgagee did not re- 
alise the whole amount, interest would go on running, 
up to the date of realisation. 

Held, (Richards, CJ., and Tudball, J.) that as 
soon as default was made in payment of any instal- 
ment the money became due within Art. 132 of the 
Limitation Act and the suit having been brought more 
than twelve years after that date was ^rred by limi- 
tation. 30 M. 426 ; ( 1891 ) 2 Q.B.D. 509 ; 24 C. 281 ; 
Foil. 

Held, (per Banerjee, /.) — Having regard to tJie 
terms of the bond that in case no money was paid, 
interest was to run to the date of payment and the 
money secured by the bond did not become due until 
the expiration of ten years from the date of (he bond. 
Where a creditor is authorised to wait for the full 
period stipulated for the repayment the money docs 
not become due, within Art. 132 of the Limitation 
Act until that period expires. 37 All. 400=13 A 
L.J. 510=28 Ind. Cas. 910 (F.B.). 

Arts. 75 and 132— Applicability— Mutual 
relatioa of articles. 

The princi^ of Art. 75 cannot be extended to 
cases under Art. 132 . 2 Ind. Cas. 653 (C^.). 

4 « SCartlii^ point. 

See eUe NOTE t. 

-KrU 75 — 4nsCa]BMBt 
to sao OA deCaalt Son 
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the creditor can bring his suS J ° instalment 

amount of the bond, ^the whole^inounf'"® ‘he entire 

Bidcrcd to btcomt within the meaning of Cor* 

of ihe Limitation Act and Art. will 

to a suit based on such a bond, ^^eithcr * 

Art, 8o can have any application. By rirme 

visions of Col. 3 of Art. 75 time willVS to n^n 

the date of the first default which makes iL whol^o.?™ 

due. and if waiver is proved the date of a 

Time will begin to run from the date of default no ^ 

only for the instalment in respect of which a dcfanl. 
has been committed. A stipulation in the bond that 
tbe creditor will also have the right to realise by filinj 
a suit m Court the total amount due from the executant 
on account of principal and interest after the expirv 
of time for all the instalments that is at the time when 
the last instalment falls due cannot arrest the running 
of time when once it has begun to run on account of 
the fact that Art. 75 governs the case. Such a stipu- 
lation is nothing short o-f a contract or agreement between 
the parties for altering the statutory period of limitation 
namely, three years as prescribed by Art. 75. Parties 
cannot by contract alter the statutory period of limi- 
tation nor can they alter the statutory ‘ starting point ’ 
of limitation. Such a covenant must be deemed to 
be void under S. 23 of the Contract Act. I.L.R. {1946) 
A. 71 1 =A.I.R. 1947 A. 38=225 Ind. Cas. 122=104$ 
A.W.R. (H.C.). 418=1946 A.L.W. 324. 

A rt. 75 — Initalmint boal providing for right 
to realise whole amsiint when default is made ia 
payment of ons instalment — Option Co creditor 
to sue for instalment in arrear or at the end of 
period fixed — Effect — Failure to sue within three 
years of defaitlc — If a waiver of right. 

In a case governed by Art. 75 of the Limitation Act, 
limitation for the whole amount of the bond begins 
to run when the first default is made unless the obligee 
waives the benefit of the provision. The mere fact that 
a suit is not brought within the time allowed (three 
years) would not amount to waiver of the right. Where 
in a bond provision is made for realisation of whole 
amount when default is made in payment of one instal- 
ment, the giving of an option to the creditor to sue on 
the default of one instalment or when the time 
fixed for payment of ail the instalments has expired 
cannot take the case out of the pur\'iew of Art. 75! 
Where there u no waiver, the suit should be brought 
within three years of the default in payment of the first 
instalment. 22 Luck. 33=228 Ind. Cas. 87=A.I R 
1947 Oudh 128=1946 O.A. (C.C.) 232=1946 A.W.r! 
(C.C.) 232=1946 O.W.N. 347, 

Arts. 75,74 •** — Instalment mortgage-deed 

— Stipulation that whole debt would be due on default 
of insulment — Suit to enforce personal remedy, insti- 
tuted within 6 years from the date fixed for payment 
of the last insulmcnt is within lime under Art. 74 or 
75 and It6. 1941 N.L.J. 649. ^ 

Art. 75— lastsdmeat bond with default clause. 

If a creditor keeps quiet and does not prefer any suit 
to enforce his right of realizing the whole amount under 
an instalment bond with a default clause, time 
begins to run against him from the date of first default 
(1940) 1D7 Ind. Cas. 221 (F.B.) (Bh^al). 

Art, 75 — StardBg point. 

The limitaUon u^er Art 75 is three ycaw from the 
date of default, unlew the payee or pledgee waivia the 
benefit of the provision. A.LR. 1938 Mad 

(1938) M.W.N. 67I = (i 938) 9 M.L.j. asi^i’so Ind. 
Gaj« 57^* ^ 
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— ' Art. 75 Deed — Starting point of limitation. 

Bond — Debt payable in yearly instalments — On 
three successive defaults uhoie debt recoverable — Suit 
for each instalment (ailing <lue is within limitation if 
filed before expiry ot thrte \e.Jii from the due date of 
instalment. .A.I.R. 19:^8 IVsh. 31 = 176 Ind. Cas. 340. 

Art. 75 — Suit for future instalments. 


7' Art. 75— Optional right to enforce payment may be 
waived Waiver must depend upon definite act or per- 
lormance — Where there is no waiver limitation runs 
from the date of first default. 33 C.W.N. 250=A I R 
1929 Cal. 292. 

Art. 75 — Liberty to claim whole amount on 
default of one kist. 


\Miere the suit lor thi* whole amount has become 
barred by titiic, no suit for instalments which, under 
the primary terms ol the bond, would have fallen due 
after the dtfauli. lies. (1935) 159 Ind. Cas. 96 (Nag.) 

Art. 75 Creditor’s option. 

A compromise decree provided that the decree-holder 
should get a certain sum in full payment of his decree, 
that the judgment-debtor should pay a sum of money 
orthwilli and the balance in monthly instalments from 
October, 1924, and in default of payment of four instal- 
lments the decree-holder would realize the whole of 
the decretal amount with interest at a higher rale ; the 
last clause of the agreement was that the house belonging 
to the judgment-debtor .should remain charged for the 
decretal amount and that the decree-holder .should in 
default of payment realis<- the same by sale of the house 
with interest from the date of default of any payment. 
The initial payment was made and also the first two 
instalments and thereafter payment ceased. On the 
loth of Dcceinhcr, 1928, an application for execution 
of the decree was made. It was argued that 
under the terms of ihc compromise the whole debt be- 
came due in April, J925, and that application was more 
than 3 years after that date. 


In instalment bonds, a stipulation that on default of one 
kist the plaintiffs would be at liberty to claim the whole 
sum has the same effect as the stipulation that in such 
an event the whole sum shall become due. Such sti- 
pulation does not give the creditor a right to wait until 
after the period of limitation had expired, and limitation 
would commence to run from the first default under Art 75 
96 Ind. Cas. 594 = 53 Cal. 277=A.I.R. 1926 Cal. 789. 

Art. 73 — Instalment bond allowing recovery of full 
amount on failure !to pay two instalments — Cause of 
action arises on the date fixed for payment of the second 
of the two instalments and Art. 75 applied. 92 Ind. Cas. 
530 = .-\. 1 .R. 1925 Nag. 298. 

Art. 75 — Suit In respect of instalments not 
barred. 

A suit on an instalment bond which enables the creditor 
to claim the entire amount on default of any one of the 
instalment is not lime-barred in respect of the instal- 
ments which fell due within the period of limitation, al- 
though the suit is filed after the expiry of the period of 
limitation from the date on which the earliest instalment 
n respect of which default was made fell due. 90 Ind. 
iCas. 249=1925 P.H.C.C. 213=4 Pat. 820=A.I.R. 1925 
I’at- 537 - 


Held, that when all the clauses of the agreement were 
read together, the intention of the parties was to leave 
it at the option of the decree-holder either to enforce 
the payment of the whole of the decretal amount at 
once or to continue to abide by the instalments and 
that he was entitled to recover the instalments which 
were due for 3 years before the application. A.I R, 
1930 Pat. 615=11 Pat.L.T. 609. 

Art. 75— Option given to creditor— Cause of 

action — Demand • 

It is a well established principle of law that a person 
cannot be compelled to take advantage of a forfeiture 
clause and Article 75 itself provides that an obligee can 
waive benefit of the protdsion giving him the right to 
recover the whole of the money in the event of default. 

Where the bond provideds that in case of default 
being made m the payment of two instalments the whole 
amount would become due only if a demaad for such 
amount were made and there is ako a stipulation to the 
effect that even after the whole amount has become 
payable the creditor would have the option of recovering 
either the whole of the amount or only the instalments and 
arrears, the language of the document clearly shows that 
the intention of the parties was that unless and until plain- 
tiff made a demand the whole of the money should not be 
payable by the defendant to him. The cause of action 
therefore arises in such case on the expiration of each of 
the periods fixed for the payment of instalments. 8 Bom 
561, Foil. 121 Ind. Cas. 8o=A.LR. 1930 Lah. 124. 

Art. 75— Starting point— Instalment bond— 

'Waiver. 

Where the plaintiff bistituted a suit on an instalment 
bond and having waived his right to recover the whole 
amount claimed certain instalments. 

Held, that the suit was governed by Art. 75 and not 
Art. 80 of the Limitation Act. 

Held edso that the cause of action accrued on each de- 
fault and that if the suit was brought within three years 
of that date the suit will not be barred. 1930 A.L.J. 
495ssA.1.R. 1939 All. 813. ** 


'Art. 75 — Parties stipulating that each default 
should constitute separate cause of action. 

The covenant in the mortgage deed as to re-pay 
ments was to the effect that the mortgage money with 
interest would be paid by monthly instalments of not less 
than Rs. 20 plus interest the payment being made on the 
1st day of November, 1899, and on the first day of every 
succeeding month provided that the entire advance 
together with interest thereon would be fully liquidated 
within ten years from the date of the mortgage. It was 
ako agreed that defaults in payment of monthly instal- 
ments and interest as agreed should constitute separate 
causes of action. 

Held, by providing that default in the payment of 
each monthly instalment should constitute a separate 
cause of action the parlies clearly intend^ that prompt 
payments should be made and that the period of limita- 
tion should run from the date of default unless the payw 
waived the benefit of the provisions of prompt payment in 
case of default. Mere forbearance to sue would not 
stop limitation from beginning to run. 75 Ind. Cas. 
io 48=A.I.R. 1924 Lah. 702. 

ATt.75 — When the whole money is to be paid on the 

non-payrnent of two or three instalments the cause of 
action arises on the default of two instalments. 69 Ind. 
Cas. 237=A.I.R. 1922 Nag. 184. 

Art. 75~’Lutalmettts bond. 

Where the money due under an instalment -bond tf 
payable in three annual instalments and on default of 
payment of one of them the whole of the money due was to 
be immediately payable a suit by the creditor for recovery 
of the money more than three' years after the date of the 
hrst default is baned by limitation under Article 75 of 
the Limitation Act. 13 C.W.N. 1010; 36 Cal. 394, Foil'. 
65 Ind. Cas. 257 (Cal.) 

Asrt. 75 — bkterefit payable anunally and prind' 

pal after a definite time. 

Where a mortgage-deed provides for the payment 
-of indirest annually and of the principal at the end of 10 
yem> andcontamsaconditioQ that on default in payment 
of intCKCst for any year» the mortgagee has the t^tion 
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of suing lor the whole of the mortgagc.money he is not 
bound to sue as soon as there is default in any year. He 
can wait for the full period of to years and if he chooses to 
do so, time will run only from the expiry of that period 
even as regards the claim for the personal relief. 63 
Ind. Cas. 477=19 A.I.J. 4n6 = A.I.R. 1921 All. 104. 

Art. 75 — Instalment bond — Default — Whole 

amount payable- -Demand. 

The provision for demand iu instalment bonds is to 
anticipate the due date and to enable the creditor to call 
in all the instalments without reference to the dates 
fixed for their receipt. Wlicn the instalments had ceased 
to run there could be no question of demand or ofoxt'rcising 
a right of option. When all the instalments have ceased 
to run, a suit brought more than three years aftrr the last 
instalment but within three years from demand made 
afterwards is barred. (1918) M.W.N. 5H6. Foil. 10 
L.W. 64 =(i 9I9) M.W.N. 550=50 Ind. Cas. 916. 

Art. 75 — Default — Limitation. 

An instalment bond provided for the mone\ to be paid 
by five instalments and on default in payment of any of the 
instalments, the creditor would have the power to recover 
the entire amount in a lump sum. The bond was execu- 
ted in 1909 and there was default in the first instalment. 
Plaintiff waited till the term provided in the bond had ful- 
ly expired, and sued for all the instalments, except the 
first two, which had become barred. Hdd, that under the 
terms of the bond, the plaintiff had an option to waive his 
right to bring the suit at once on the happening of the 
first default and that therefore, his suit with •'cgard to the 
last three instalments was not barred. 41 All. 104=16 
A.L.J. 929 = 47 Ind. Cas. 926. 

Arts. 75 and xi6 — Limitation — Starting point — 

Bond — Interest to be paid every year— Money to 
be paid within a fixed period. 

Where a bond provided payment of money with interest 
within a fixed period and further provided that in case 
interest was not fixed, the creditor could recover the 
entire principal and interest from the debtor. Limitation 
vyould not run from the date wherudefault was made in the 
payment of interest if the creditor waived such default. 
Where a contract gives party an express option to sue 
on one occasion or another he cannot be compelled to sue 
on the first occasion. 4 O.L.J. 402 = 41 Ind. Cas. 423. 

Art. 75 — ^Limitation— Starting point — Time 

runs from default. 

Where a bond provided that the creditor was at liberty 
to sue immediately for the whole amount on default 
payment of monthly interest, Held, that limitation began 
to run from the date of such default. 9 S.L.K. 90 = 31 
Ind. Cas. 479. 

Arts. 75 and iso — Limitation — Starting point — 

Rocovory of instalments — Poriod of limitation. 

The period of limitation for the recovery of the instal* 
ments benns from the date on which each instalment 
becomet due, even where it is provided that on failure to 
pay three. instalments the whole shall become payable Art. 

74 applies to such a case. 34 Ind. Cas. 507 (Mad.). 

— ^Art. 75 — Instalment bond — T imitation. 

Where an instalment bond contained a condition tha^ 
in default ofpaymenu on due dates, the whole amount with 
interest shall be payable, the creditor is not compelled to 
sue for the whole amount in deauh of any one instalment 
but can sue for any instalment due within 2 veam no 
Ind. Cas. 830 (All.). ^ ^ 

——AxU 75— DeCanIt — 

VMjere an instalment bond provided that on default 
of payment ofanv instalment the whole amount was im- 
mediately jwyable and a creditor broi^t a suit for the 
recovery of the whole amount more thaw g ^ 

date of (be first default, and all^^ in the fdaint that 
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664=20 Ind. Cas. 933. ^ 35 All. 435=11 A.L.J. 

^ suit for (he r<*rnv'tf^rv* y^^aLk 
tered instalment bond is brought afier^’e 
date of the first d<‘faultwi.hout^ny alU^Lon 
the first detauh in the plaint, the suit J 
as barred. 1 1 A.L.J. 89= 18 Ind. Cas. 690 ^ 

— Art. 75-Instalment bond-DefauIt-Lixnita- 

An instalment bond provided that in case of defa,.i 
m payment of any instalment the whole amount of the 
bond should be paid at once. None of the instalm.-n» 
prepaid. The creditor more than 3 years from tS^atc 
of the first defau t, brought a suit to recover some o 
the instalments ; Held, that in the absence of the waiver 
the suit was barred by limitation. 15 Ind.Cas. 856 (All.)’ 

Art. 75— Instalznent bond— Default in payment 

of instalment — Limitation. 

The period of limitation for a suit for recovery of 
overdue instalments upon a simple money bond providing 
lor recovery of all the instalments on default of any one 
or all instalments, is in the absence of a waiver, three 
years from the dale of the first instalment. 14 O.G. 120= 

1 1 Ind. Cas. 536. 

Arts* 75 and 132 — Limitation — Starting point — 

Default to pay* 

W'hcrc money was payable in instalments and by agree- 
ment the creditor could claim whole amount on default 
of any one instalment, time runs from the date of first 
default. 2 Ind. Cas. 653 (Cal.)» 

Art* 75 — Limitation — Starting point. 

In the case of instalment bonds providing for the 
whole debt to become due on default of one instalment, 
limitation begins to run from the date of the default of 
first instalment unless there has been a waiver by accep* 
tance of an overdue instalment. 31 C. 297, Foil. 36 Cal. 
394*® 9 C.L.J. 226-13 C.W.N. 1004— 1 Ind. Cas. 49. 


Art. 75 — Starting point — Instalmont bond — 

Default — Waiver. 

Where an instalment bond provided that the creditor 
^*on the debtor’s failure to pay any one of the said instal- 
ments, shall be at liberty to realize the amount covered 
by all the instalments immediately”. Held, That limi- 
tation began to run from the time when the plain tiff first 
had the right to sue, unless it is proved that he waived 
his right to demand the whole on default by agreeing 
subsequently to accept the overdue instalments. Mere ab- 
stinence from suing aficr the right to sue accrued does 
not amount to a waiver* 13 C..L.R. 243, dissented from. 
(1904)310.297. 

5. Waiver. 

' (a) Effect of. 

(b) Flea of. 

(c) Right of payee. 

(d^ Surety and waiver. 

(e; What amounts to. 

5. (a) Waiver— Effect of. 

^Art. 75 — Waiver — ^Effect. 

Where the obligee u given the right to sue for the 
whole amount on the occurrence of default in payment of 
any imulment, it is open to him to waive the braefit 
of that provision on the occurrence of drfault in 
payment of an instalment and yet to avail himself of that 
provision when a similar default takes place in the pay- 
ment of a suUeauent instalment. 19^ O.W.N. 66i;= 
A,LR. 1936 Oudh 384=164 Ind. Cas, 431. ^ 
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Art. 75 — Effect of — Waiver. 

VM^i-rc the plaintiffs waive the benefit of the prosnsion 
as to recovery ol ihe whole amount, they will not be able to 
sue in future for fh" whole amounts at once but they are 
entitled to sue lor insialmems as they fall due under Art. 
75, the cause of action arcruing on each default. The gene- 
ral Art. 80 docs not apply in such a ease. 121 Ind. Cas. 
272 = A.I.R. I92<) .Ml. 812. 

Art. 75 — Sabsequent default. 

A mortgagee wlio in the past lias waived his right on the 
oervirrenre of a default, is not bound to give nonce before 
enforcing his penalty on a subsequent default that the 
waiver will not he r<-peatcd. 69 Ind. Cas. 706 = 3 Lah, 
285 = A.I.R. 1922 Lah. 416. 

5. fb) Waiver — Plea of. 

Art. 75 — Instalment bond with default clause — 

Waiver of default — Special pleading — Necessity — 
If can be raised in appeal — Waiver — What would 
constitute. 

In a suit on a promissory note payable by instalments, 
which provides for the whole amount becoming due on 
default in the pas-ment of anyone instalment, the starting 
point of limitation is the dare of the first default unless 
there is a plea of waiver by the promisee. The failure 
to raise a plea of a waiver, would disentitle the plaintifi' 
from raising it in appeal because, waiver, is a mixed ques- 
tion of fact and lass, and unless farts establishing waiver 
has'e been pleaded and provtd the legal effect of 
waivvT cannot come into operation or be con5^idrrtd. 

Mere failure to sin; or inaction by the creditor is not 
a ‘wais'cr’ of (lie tUTaull. Something else must be estab- 
lished (0 show (hat the promisee has waived his rights. 
22 Luck. 299 = 231 Ind. Cas. 27=1947 O.W.N. 162 = 
1947 O.A. (C.C.) 154= 1947 A.W.R. (CC.) 154 =A.I.R. 
t947 0udh 235. 

Art, 75 — WaJver — Specific pleading is neces* 

— 1 * cannot be presumed — Plea of recovery of 
Instalments — Plaintiff cannot in revision plead 
waiver. 

In a ease falling under Art. 75 the pL-iintiff irying'to 
get over the baj of limitation by pleading waiver has to 
make his pleading specifically on the point and support it 
by cogent evidence. Waiver cannot be presumed. 

Where a plaintiff has pleaded repayment of the first 
two in.stalmcnl5 and stated that it was on account of the 
repayment, of the first two instalments that his cause of 
action did not accrue at the end of the second instalment 
but accrued when the fourth instalment was defaulted, but 
bs failed to substantiate his ease that the first two instal- 
ments were paid he cannot turn round for the first time in 
revision and urge that the failure to realise the first two ins- 
talments should be treated as waiver on his part and that 
the default took place when the fourth instalment was not 
paid. This would be allowing him to make out a new case 
altogether and one which was not pleaded. A.I.R. 1946 
Nag. ii 7 = I,L.R. {1945) Nag. 955 = («945) Nag.L.J. 
473* 

Art. 75— Benefit of— Waiver— Obligee, when 

can claims 

In order to claim the benefit of An. 75, it is neccs$ajy 
for the obligee to show that he has waived the benefit 
of the pro\'ision endtling him to sue an earlier default 
and that he bases his clauu on the subsequent default in 
rc^ct of which there is no waiver. No liard and fast 
rule can be laid down as to what would or would not 
constitute waiver. A I R. 1932 Oudh 176=0 O.W.N. 
250—137 Ind. Gas. 223. 

' Art. 75 — Waiver — Inconsistent plea. 

In an imt^ment bond with the condition of cxigibility 
OT me i^axilt a plaintiff alleged that cause of action arose 
on the date of the first default and t^t the Uimtatioa was 


saved by pa>-mfnts of interest on subsequent dates, which 
the plaintiff failed to prove. 

Hrld, that the plaintiff cannot be allowed to set up a 
plea of waiver. A.I.R. 1926 P.C. 85, Foil; 33 C.W.N. 
250^ A. I R. 1929 Cal. 292. 

5. fc) Waiver — Right of payee. 

Art. 75 — Waiver ’* — Reason of the provision 

as to. 

The provMon as to waiver in Art. 75 of the Act 0 
enacted only in favour of the promirre and it is open to 
him to waive its benefit. 24 Ind. Cas. 507 (Mad.) 

Art. 75 — Waiver— Option of obligee. 

Under ihc article it Is open to the obligee to waive 
the benefit of the provision to recover the amount 
in the ease of a first default. Each case is to be governed 
by (he article applicable to it. 15 A.L.J. 313, Applied. 
89 Ind. Cas. 383 = 23 A.L.J. 896=6 L.R.A. Civ. 532 = 
A.I.R, 1926 All. 142. 

Art. 75 — No right apart from Art. 75. 

Article 75 is the only one which rccognbes the right of 
the payee to waive his right to sue on the expiration of 
the fiist term of payment. The right of waiver does not 
apply in other eases. 85 Ind. Cas. 280=27 O.C. 318= 
A.I.R. 1925 Oudh 502. 

5. (d) Surety and waiver. 

Art. 75 — Surety and waiver. 

The advantage of the waiver described in Art. 75, can 
be taken by th: creditor against the principal debtor be- 
cause tltcy arc parties to the transaction t'l'c., the payment of 
the sum and the acceptance thereof. The underlying 
principle is that the debtor is shown an indulgence and 
he cannot turn round and say that the creditor’s remedy 
has become barred because he was kind to him. But the 
same cannot be said of the surety. It is his interest (hat 
the debt is cleared as soon as possible, and if he is no patty 
to the payment which extends limitation, the cause of 
action to sue him for the whole money due under the bond 
arises on the date of the first default. A I.R. 1935 Posh. 
179=160 Ind. Cas. 134. 

5. (•) — Waiver — What amounts to. 

^Art. 75 — Waiver of benefit — What amounts to— - 

Waiver not proved — Right of creditor to recover 
inststlments within limitation. 

The following points can be taken to be well establbhed; 
(a) that the exigibility clause in an instalment bond is fo» 
the benefit of the creditor and he has a right to waive that 
benefit even in the absence of a fresh agreement, a fresh 
consideration or a fresh bilateral anangement; (*) that 
a mere inaction on the part of the creditor such as an 
abstinence to sue or a mere icceipt of payment, does not 
amount to a waiver. \\’hai is required is some overt art 
on the part of the creditor, communicated to the debtor, 
by which a Court of fact can conclude that the creditor 
has waived the benefit ; (r) that the payment by the debtor 
and the acceptance by the creditor specifically made to* 
watds the satisfaction of a particular defaulted insialmcnl 
would amount to a waiver of that default and of the beMfij 
arising out of that default ; (d) that a waiver is a mixw 
question of law and fact. It has to be properly pleaded 
and pToved. A choice left to the creditor in the default 
clause itself is inconsequential; and (e) that in the absenrt 
of proof of waiver the creditor cannot fall back on the pn- 
mary terms of the bond regarding payment and claim to 
recover on that basis instalments which an* still within 
limitation. I.L.R. (1947) Nag. 947=A.i.R. 1948 ^*8- 
225. 

' Art. 75 — Waiver *' — ^What la. 

Waiver must obviously fce a mixed qusslion^ of law 
and fact in each case. Mere failure to sue or inacbon 
by the creditor it not a waiver of the default ; t ot netht ag 
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«Uc must be esublished to show that the promisee has 
waived his rights. For instance his acceptance of an over 
due iastalmeni would amount to waiver of his rights which 
accrued to him on that default and the starling point 
of limitation would be from ihe next default if not waived. 
But an acceptance of .a portion of the instalment which was 
overdue or the an tptance of tlv interest only o»i the over- 
due instalment i annot be held to be a waiver of the 
default. .\.r.R. Pat. 4:^3^= jo P.L.T. 443= iB Pat. 

459^5 B.R. 9^.5= Ind. Cas. 5^3 (F.B.). 

Art. 75 - Waiver— Bond payable by instal- 
ments — Suit for last instalment alleging payment 
of previous instalments— Payment of previous 
instalment not provod — Eilect. 

The amount of ihc bond, Rs. 250, was payable by vearlv 
instalments of Rs. 50 commencing from the end c»f May 
1929. The plaintiff's ease was ihat th.; first three instal- 
tnemts and Rs, 26 out of the fom ih ir.sialineiii wen- paid 
by the defendant and he sued lor recovery of Rs. 8c), 
that is Rs. 24 about the instalment that fell due cm May 
3 >> * 932 j Rs. 50 ihc instalment of May 31. 1933 and 
Rs. 15 interest. The defendant denied the alleged pay- 
ments; 


Cas. Lr- 97 

instalmeJt— accepting overdo e 

balance^Limib^Uott. 

s.ipuStht"rca:?rdM r? 

ment the whole amount would fall due instal- 

an overdue i™„almen. amoun.r 

claim the entire debt provided that it can h- I 

proved that the pa>-ment has been made to^rds'th f naufd^ 
ation of Ihat particular instalment and « ^ .u’ 

whole sum due is paid. But a p^^em iZlX it® 
reduction of the deb. generally c£. "o '£! 

considered a waiver because it is not an acceptance oK 
specified instalment. Conscqucnlly where a SedUor 
waives his nght 10 take advantage of the forfeiture cla^usj 
wuh regard to the first throe instalments and brines hS 
suit for the recovery of ihc whole of thcbalanrc within three 
years from the date when the fourtli instalment falls 
due, his suit IS wiihm time. A.I.R. ,935 Pesh. 179=160 
Ind. Cas. 134. 


Held that even if it be supposed that no in jalmtru other 
than the first two was paid by the defendant, waiver imdcr 
Art. 75 was evidenced by the f.ict that the applicant based 
hb cause of action on the default made aljout the fourth 
and fifth instalments and the only effect of the laci that 
th? plaintiff pleaded payment of the first instalment and 
was unable to prove it was that it was not possible to say 
that the plaintiff waived th? benefit of the provision in 
reject of the first instalment. The suit, therefore was 
within time. A.I.R. 1938 Oudh 42=1937 . 0 .W.N. 1073 = 
171 Ind. Cas. 602. 

—Art. 75 — Waiver, what is. 

The words "waives the benefit" in Art. 75 do not mean 
tlic same thing as availing oncfcif of the equitable doctrine 
of waiver for which cither fresh consideration, a fresh 
agreement or something amounting to an estoppel is 
necessary. That doctrine is invoked against a cr^itor, 
whereas the waiter of the benefit spoken of in Art. 75 is 
something exercised for the benefit of the creditor and 
not against him. The waiver therefore may be a purely 
one sided act and need not be for consideration proceed- 
ing from the debtor. The waiver may be by cxpr<-ssion of 
an intenrion to waive the benefit either by communication 
to the debtor or by any other oi-ert act. Waiver is a mbeed 
question of law and fact and depends on th? circumstances 
' of each case. A mere inaction or omission to sue within 
the prescribed period cannot amount automatically to a 
waiver within the meaning of the third column of this 
Aricle. (1934) A.L.J. io56=A.I.R. 1934 All. 1039 = 
4 A.W.R. 9^=57 A. 561 = 153 Ind. Cas. 205. 

^“Asrt. 75— Walvar, what is. 

Where a creditor had the right to recover the whole 
sum with interest if there was default on any instalment, 
or he could waive this right and sue for each instalment 
as ic fell due and no instalment being paid he sued for the 
whole sum: 

H»Ut that as the creditor turd for the whole amount 
-there was no waiver and time ran under Article 75 from 
the date when default was made. A.I.R. T^h qs.* 
(i)=t49 Ind. Cas. 972 (1). 

Art. 75r~Aji instalment bond provided that the defen- 
dant would pay to the plaintiff a certain amount every 
year and on default being made in the payment of any 
three instalmcntt the whole amount would be recoverable 
at once. No payment was made at all under the bond. 
Plaintiff brought a suit to recover the amounts (ff the Tth 
'8th and 9ih instalments. ' * 

/Afi, that the plaintiffbad waived his right to recover the 
•whole a m ou n t at once whkh first accrued to him tn default 


Art. 75 — WaivM' — Proof. 

In the case of instalment bonds payment and acceptance 
of ovc.auctn3talm,«^«a.xruiLbvthe,n...|v« prove waiver 
and the question whether there was waiver <ic..not wm 
depend on the attending circumstances of the act claimed 
as a waiver in each particular case. A.I.R. 1933 Nag. 
70= 144 Ind. Cas. 211. 

Art. 75 — Waiver, what ia. 

According to an greement between the parties, the 
defendant was to pay to the plaintiff towards his debt, in 
instalments of Rs. 17 a month and in case of default, the 
whole balance was to become payable. The first pa^jnent 
was made on May 20, 1920 a week after due date, in all 
19 payments were made at irregular intervals and there 
were gaps in June, 1930, October, 1930, December 1930, 
February 1931 and May 1931. No payments were made 
after June 24, 1931. The plaintiff brought a suit for 
balance on January 24, 1933. 

Held, that it is not possible to lay down any hard and 
fast rule as to what would or would not constitute a waiver 
In the present case the only reasonable view was that the 
plaintiff waived, for a considerable lime his right to sue 
for the whole balance due to him. If the ig instal- 
ments were considered to have been accepted by the 
plaintiff in payment of th? amounts falling due in the first 
ig months uter June 12, 1929, the cause of action accrued 
five months prior to July, 1931. Alternatively, the cause 
of action my be taken to have accrued in the month of 
June, 1930, Ihat being the first "gap”. In cither case, 
however, the suit being instituted on January, 1933, 
was withintime. 11 O.W.N. iigi=A.I.R. 1934 Oudh 
455=151 Ind. Cas. 852. 

Alt. 75 — Mere payment of defaulted instal- 
ments in lump. 

Where under the decree defendant is to pay the decree- 
holder by monthly instalmenu of Rs. 50 and the whole 
amount to be realised on default of any six instalments 
and there was default of six instalments upto August, 
1916, and on April g, igt 7, a payment of Rs. 5, 500 was 
made, and on January 19, igi8, that is to say, eight 
menihs afterwards, a payment of Rs. 400 was made, i.s., 
ei^t times the instalmenis due under the decree. 

Held, theM curumstances are not alone sufficient to in- 
fer that the parties came to an arransemeiit that there 
should be an agreement for a new perion of limitation. 72 
Ind. Cas. a 75“26 Bom.L.R. i53=A.I.R. 1923 Bom. 207. 

^Art. 75— Acceptance of overdoe payments. 

Where an instalment decree provided for payment of 
yearly instafancot on the i6ib February of every year 
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beginning from ijtli F?bruan\ ifiu, and the plainiifT 
acct-pied pasinents made later (lum the due dates. 

JJflrl, that from the monteru of his ncreptancc the plaintiff 
was barred from enforcing the right which was his by rea- 
son of the defendant’s delavdl and that the defentlam 
he< ame barred from pleading that limitation ran from 
J5th Frhruar>% yj Ind. Cas. 607=214 S.L.R. 128. 

Arts. 75 and 132 — Waiver — Meaning. 

In instalment mortgage bond where on default of any 
two consecutive instalments the whole debt was payable, 
limitation would commence running in respect of die 
whole from the time of two defaults. Acceptance of 
part of overdue instalment is not waiver. 33 Ind. Cas. 
606 (Cal.) 

Art. 75 — Waiver — Meaning — Acceptance of 

overdue ifistalments. 

Where an instalment bond provides that the whole 
amount of the bond would bo payable in case of default of 
any instalment, the acceptance of a portion of an overdue 
instalment does not constitute \vai\er and limitation runs 
from the date of default of the first instalment. 20 Ind. 
Cas. 156 (Cal.). 

Art, 75 — Waiver — Acceptance of overdue in- 
stalment. 

If the creditor enforce iht* oiiputaciun tor pav- 

incnr ot Uic entire amount on default of any instalment he 
must be taken to have waived llie benefit of it and time 
will run only from the date of each fresh default \indi r 
Art. 75. Waiver is a question of fact the prool of which 
cannot be defined to any particular mode of proof and when 
a man do<?s not take advantage of a stipulation in his 
favour, that is vc^ strong evidence of waiver. It is not 
nea’ssar>' to a waiver under Art. 75 that there must be an 
acceptana* of an overdue payment of instalment. 36 
Mad. 66=10 M.L.T. 258=12 Ind. Cas. 57. 

Art. 75 — Waiver — Meaning— Overdue instal- 
ment — Acceptance of. 

Acceptance of an overdue instalment may consiiiuie a 
waiver, though omission to sue may not. But it do<*s 
not prevent him from suing for whol<- debt, if a default is 
made at any subsequent instalment. 13 C’.W.N. 10= it 
C.L.J. 206=6 Ind. Cas. 138. 

Art. 75 — Waiver— Acceptance of overdue instal- 
ment. 

The waiver by a creditor must be express. Mere 
abstinence from suing does not amount to waiver. An 
acceptance of an overdue instalment may he evidence of 
waiver. 32 Mad. 284 = 5 M-L.T. 351 = 19 M.L.J. 372 = 

4 Ind. Cas. 38. 

-Art. 75 — Waiver — Suit on instalment bond — 

Entire debt payable on demand — Acceptance of 
overdue instalment. 

A bond was payable by instalments in default, all to be 
payable at once. Plaintiff alleged that the first two instal- 
ments were paid but not subsequent instalments and 
he sued for the rest of the money, //r/rf, that Art. 75 of 
the Limitation Act applies and limitation runs from date 
of default or where the payee has waived the provision as 
to a default incurring liability to pay the whole at once, 
then from the time of the next default. Although the 
first two instalments were paid a little after due time, 
their acceptance should be held to constitute waiver. The 
third instalment fell due within six years of date of insti- 
tution so the suit was within time. 2 Lah. L.J. 314. 

Art. 75 — Part payment and acceptance of part of 

an overdue instalment— No waiver, 8 C.W.N. 66 = 
C. 83. 

Art. 75 — Payment should be of the specific 

instalment in arrear. 

Where money is made payable by instalments but it is 
provided that on default in payment of any instalment the 


creditor is entitled to recover the entire amount and also 
to charge interest acceptance ol any payments by the credi- 
tor suKsequent to the default may be evidence of hLs waiver 
of the benefit of the clause entitling him to charge inte- 
rest, but the pavTnent must be on account of the specific 
instalment in arrear and not a no r* payment in redaction 
of the whole debt. m<rer'a\nunt on account general- 
ly will not 5ufi)C« . 4 5 All. - A. I II. 1921 All. 318. 

— ^ Art. 75- 'Mere laches^. 

Mere ladle's on tlie p.irt of the mortgagee in not sel- 
ling the mortgaged proi)iTty or instituting a suit for the 
recovery of the amount due to him within the period of 
limitation, is not tantamount tovaiver and then mort- 
gagee has Hi prove express waiver. 5 Cal. 97, Foil. tl6 
Ind. Cas. 581 — 1929 bind. 14O. 

Art, 75 — Merc abstinence from enforcing a right at 

the time when th<* cause of action arose docs not amount 
to -vaiver. 87 Ind. Cas. 162— ^7 All. “>32-- 23 .A.L.J. 424 
-G L.R.A, Civ. 2C3-A.I.k. 1925 .All. 499. 

Art. 75 — Whoro whole amount due on default* 

An unregistered bond provided for the payment of a 
(tcbl in twelve monihlv instalments these instalments in- 
cluding re-pas meni <il tlic principal as well as of interest. 
The bond apo authorise ih<* plaintiff to sue for the unpaid 
balance iiher on iF fault in payment of one of the instal- 
ments or on tli«* expiry of one year fixed for payment of the 
entire debt. 

//rW, that omission to sue for the whole of the balance 
does not operate as a waiver and that Art. 75 of the Limi- 
tation A<t applies to the case and that the default was 
made when ihv fii'st instalment was not p-^id in full. 
79 Ind. Cas. 848=11 O.L.J. 513 = A I K. 1925 Oudh 34. 

Art. 75 — Mere inaction. 

If a creditor simply sleeps on his r ights and does nothing 
lor three years it canot be said that he had agrern to waive 
I he right which accrued to him when the default occurred 
U2 Ind. Cas. 203 = A.I.R. 1924 Bom. 301. 

Art. 75 — Where defendant executed a regisicriTl 

bond to plaintiff in 191 1 providing for 12 regular half- 
yearly payments and that in default of any one insialmciu 
tlie whole was due with interest and notwithstanding no 
instalment was paid, the plaintiff sued in 1921 for rccovcr>' 
of principal onl> stating that as defendant was poor he 
did not claim interest. 

that the plaintiff cannot be deemed from the 
facts of his not suing for interest, to have waived the 
defaults and that the suit was barred. 66 Ind. Cas. 
655 = A. I. R. 1922 All. 1 13. 

Art. 75 — Waiver — Forbearance to sue. 

A mcic forbearance to sue for the whole amount of ^ 
bound payable by instalments, is not a waiver within Art* 
75. 47 Ind. Cas. 943. (Cal.). 

Art. 75 — Waiver — What is — Instalment bond — 

Consent not to sue if waiver. 

Waiver is consent to dispense with or forego somethin? 
to which a person is entitled. When the plaintiff consen* 
ted not to sue for the whole amount as he was entitled to 
do under the bond for default on the first two occasions 
but refused to consent on the third. Held^ that this 
amounted to a waiver of the pa^Tneni of the two earlier 
instalments. 19 C.W.X. 1172 = 31 Ind. Cas. 672. 

Art. 75 — Waivor — Failure to sue. 

Where an instalment bond provides that the total 
amount would become due on default and a default is 
made, Held, that it is governed by Art. 75 unless the creditor 
waived his right to enforce the default provision. Failure 
to sue is not a waiver so as to affect limitation. 8 
S.L.R. 63 = 25 Ind. Cas. 938. 

^Art, 75 — Waiver — Meaning. 

Mere abstention from suing does not constitute waiver 
within the terms of Art, 75, a Ind. Cas. 653 (Cal.), 
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Att. 75 — Waiver — Meaning — Omission to sue. 

A mere omission to svic does not constitute waiver within 
Art. 75 of the Act bin where the money is paid in, only 
a few days later and a Urge sum was paid and accepted 
in the following >ear, it sufficient to establish waiver. 
20 Ind. Cas. 329 'Cal.). 


Arts. 75, 116 — Waiver--Meaniog. 

Merc omission to sue is not i. waiver within Art. 75 
of the Act. 15 C. 502, Foil ; t3 C.T..R. 243 ; ii C.W.N. 
903, Diss. from . .\ waiver is affecicd not only by accep- 

tance of a sul 5 seqn-nt instalment, but in various ways 
and may be inferred from various circumstances. But 
it must always depend on some definite act of fitrbearance 
on the party of plaintiff. 13 C.W.N. toic = 4 Ind. Cas. 
* 7 - 

Art. 75 — Waiver — Mere abstinence from suing, 


if waiver — Receipt of overdue instalment. 

In instalment bonds with a provision for the whole debt 
becoming due on the failure of payment of a certain 
instalment, limitation begins to run from the date of the 
non-payment of that instalment unless there has been 
a waiver by the payee by the acceptance of an overdue 
instalment. Merc abstinence from suing, that is, merely 
allowing the default to pass unnoticed does not amount to 
waiver within the meaning of Art. 75; but subsequently 
acceptance of an overdue instalment operates as a waiver. 
36 Cal. 394= 13 C.W.N. 1004=9 C.L.J. 226=1 Ind. Cas. 
49 - 

Art. 75 — Instalment bond — Whole amount to, 

become due on default of any one payment— Waiver, 
what constitutes — Mere omission to sue not constituting. 
13 C.W.N. 1004=9 C.L.J. 226=36 C. 394=1 Ind. Cas. 

49 - 

Arts. 75 and 116 — Instalment bond registered — 

Cause of action — Default — Waiver. 

Where in an instalment bond it was stipulated that in 
default of payment of one instalment the whole amount 
of the bund shall fall due — //</</, that mere omission 
to sue is not such a waiver a.s is contemplated by Art. 
>5 C. 502, foil. 11 C.^V.N. 903, dissented from. Such a 
waiver Is not limited to the case of a subsequent acceptance 
of an overdue instalment, but may be effected in a 
variety of ways and may be inferred from various cir- 
cumstances. It must however, depend on some definite 
act or forbearance. {1909) 13 C.W.N. 1010 = 4 
Cas. 17. 

Art. 75 — Waiver — ^Asvard — Payment in instal- 
ments — DMuctlon of time. 

Under an award in a business dispute, the defendant 
passed an instalment bond in plaintiffs favour. The 
bond, besides providing for monthly instalments, provided 
for the recovery of principal and interest, on default of 
three instalments. The oefendant paid the instalments 
till May. The instalments for May and June were re- 
turned by the plaintiff. In August he sued to set aside 
award which was upheld on 26th February, 1908 and by 
the Appellate Court by 19th January, 1910. During 
the ap^al, the plaintiff’s Vakil applied for the decree of 
the unpaid instalments, but it was rejected. After the 
appeal the plaintiff, sued for the recovery of instalmenu 
due. Defendant pleaded Art. 75 as bar. Htld there was no 
default on the part of the delen^nt, that there was waiver 
on the part of the plaintiff and that the plaintiff could 
not deduct under section 14 the period of previous liti- 
gation and also that the defendants could not plead the 
bar of limitation and that the plaintifb were entitled to 
interest on the insulmcnts dtse as there was no true legal 
tender of those iniulmenu. 1I3 M.L.J. S35=(ioi2l 
M.W.N. 967=17 Ind. Cas. 513. ^ ® ^ 

$. Miacenaneons. 

Aat. 71— Arpllfhlllty Indiil f !■!> 

There is no justification for giving a diffeivnt 
to the expreadon ‘ladul-tahi* from one in which it if 


ion 
can 
cause 


c^rTbind “S ex" " he.,- 

formanceonhcobUgaSnbdKom.b" ""'f ' u 

.he obligation arii ("g^r^Ti L'."’Tr'n 

A claim for the whole amount dup c-v.. u 
payable to a cliil fund on default of any 
be based only on the bond and not on ^ "0^3! ’ 

of action. The expression ‘on demand' is nTmUlv a 

technical one, meaning payable at once but SnoVes a 
condition precedent to the right to claim the whole 
amount. (.919) M.W.N. 185=3? M.L.J. 613=0 
427 — 50 Ind. Cas. 87. Jay i-.vv. 

Art. 75— Option of limitation— C. P CoHe, 

O. 2, R. 2. '-we,. 

Per Ramesain, J.—Jn cases in which the bond contains 
word!; like 'when required’^ or ‘‘when you requirr^’or 
" if you choose” or “ the mortgagee will be at liberty to 
sue ”, It IS easy to hold that there is strictly an option 
given to the plaintiff and in such cases there should be an 
overt act toshow intention to take advantage of the de* 
fault clause but when the bond contains no such words^ it 
cannot be assumed that the plaintiff has such option, 37 
All. 400 (F.B.) and 24 Cal. 281, Appr.isg Mad, 981 and 
9 M,L.T. 36, Diss. from. IJ2 Ind. Cas. 270 «iq 22 
M.W.N. 204 = A.I.R. 1928 Mad. 705. 

Art* 78 — Payment by cheque or hundi — Dis- 
honour — Limitation — Aclmowledgment* 

In a suit for recovery of money due on accounts, defen- 
dant sent to plaintiff a hundi and cheque which were dis- 
honoured on presentation. Htldy that Art. 78 of the Limi- 
laiion Act did not apply to the case. 46 Cal, 168=27 
C.L.J. 392 = 45 Ind. Cas. 241. 

Arts* 80 and 73— Applicability— Promissory 

note — Simultaneous agreement by debtor to pay the 
debt before the discharge of an existing usufruc- 
tuary mortgage executed by him or in default on 
the date of the redemption of the mortgage — 
Limitation for suit on the promissory note. 

On the same date as the suit promissory notes the 
debtors executed agreements reciting that if the debtor 
do not discharge the debt relating to the promissory notes 
before discharging the debt due under the usufructuary 
mortgage executed by the debtors previously in favour of 
the creditor, the debtors shall pay the promissory notes 
along with the debt due under mortgage document, cause 
the payment endorsed thereon, fake bacx the same and 
take delivery of possession of the lands under mortgage. 

In a suit on the promissory notes filed beyond three years 
of their execution. 

Hfld^ the agreements and the promissory notes must be 
considered as part and parcel of the same transaction and 
‘the agreements have the effect of postponing the time for 
the payment of the amount due under the promissory notes, 
namely, to the date of redemption of the usufructuary 
mortgage. The agreements have the effect of bringing 
the promissory notes under Art. 80 of the Limitation Act 
and a suit RM within three years the discharge of the 
mortgage will be in time. Art. 73 does not apply to the 
case. 1950 M.W.N. if8=A.I.R. 1950 Mad. 749'^(i9So) 

I M.L.J. 161. 

Art* 80— AppUcability.f 

\Vhere the bond provides that the loan would be repaid 
within 7 years from the date of the execution of the bond 
and that the interest would be paid year by year and that 
if it was not so paid the creditor would be entitled to sue 
for the recovery of the entire debt with interest. Art. 
go can have no application. A.LR. 1941 Oudh 210= 
1941 A.W.R. io8=(i94I) O.W.N. 36i»i 6 Luck.464» 

193 1 ^, Gat. 481 (F.B.)* 
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Overrules— A. I. R. 1925 Oudh 502 and A.I.R. 
1936 Oudh 279=162 Ind. Cas. 459- 12 Luck. 2ii=8'i 
Ind. Cas. 280. 


^ the plaintiff a simple money der/ce. The lower 
Ajrpclliitc Court holding ih?it the pc^onal remedy also 
was barn d, dismis.vd the whole s»*it, 


Arts. 80 and 68 — Bond execnted on July i93<^— 
Part-payment made on November 35, <930 — 
Writing endorsing payment containing promise to 
pay balance within four years — Bond fell due on 
November 25, 1934— Suit to recover balance filed 
on July I, 1937, held, not barred. 

A bond for a certain amount rxecuird on Julyt, 1930, 
providf-d that the creditor should realize the principal 
and iritriest from the deljtor by a suit witliin four years. 
Oji .\o\ cmber 25,1930, the debtor paid a certain amount 
towards principal and also paid the interest accrued till 
then. .Vs to the balance of principal the debtor by an 
endorsement on the bond proinisecl to pay the same w ithin 
four years. On July 1, 1937, the creditor fil«-d a suit for 
recovery of balance of the principal. 

/Jeld that by reason of the endors* ment the cre ditor 
could not sue within the period of four years and the 
bond, ihercfore, having fallen dij<- on November 25, 1934, 
the suit was within time whether it fell under .Nnicle 'yo 
or An. 68. 41 P.L.R. 352 = A.I.R. 1939 Lah. 236. 

Art. 80 — Bond payable in two years with default 

clause — Limitation. 

Wierc a bond payable in two yean contained a clause 
providing that the creditor couid sue for the full amount 
either on the failure to ))ay the monihly interest or on 
failure to pay the principal amount .-md no interc-st had 
been paid. 

Htld that the clause gave an option exclusively in 
favour of the creditor, who was e ntitled to the benefit of 
the investment of the full term originally provided .and need 
not sue until that term expired even if ihcr<- is a default in 
the payment of interest. A.I R. 1935 Lali. 948 = 8 R.L. 
^59 Ind. Cas. 1068. 

“Art. 8o~— Instalment bond — Prineipal payable in in- 
stalmcn^ after three years — Interest payable monthly — 
If principal and interest not paid creditor entitled to sue 
for whole amount at once. 

Htld Cixxit of action for suing for whole amount did not 
arise on default to pay monthly interest but on default to 
pay principal and interest. A.I.R. 1935 Lab. 557 = 37 

P.L.R. 242=157 Ind. Cas. 828. 

Reversing— A.I.R. 1933 Lah. 5.48=142 Ind. Cas. 
851. 

“ Art, 80 — Administration — Specific breaclt — 

point* 

_ Where an administration bond contains several condi- 
tions, a breach of each one of the conditions gives rise to a 
cause of action should therefore be taken to be the 
itarting point of limitation in the case of a suit based on that 
particular^ breach. Ordinarily, the administrator's, work 
may be said to be completed when he files his final accounts 
showing how he has dealt with the, estate, and these accoun- 
ts have been accept^ by the Court; limitation will then 
begm to run. But it very often happens that there is liti- 
gation pending against the administrator and, in such a 
case the administrator (and consequently bis surety or 
sureties) cannot be absolved until the close of each 
litigation. 33 AIL 414, Diss; 8 L.B.R. 99 and 17 M.L.T. 
61, Foil. 76 Ind. (^. 802 = 1 Rang. 463=A.I.R. 1924 
Rang. 68. ^ ^ 

Art. 80— Mortgnge-deed — Failure to pay instal- 
ments — Mortgage suit barred — Person^ remedy. 

The trial Court relying on a clause in the mortgage- 
deed which entitled the mortgagee to sue for the whole 
amount of principal and interest, on default of payment of 
annual interest, held that the claim to enforce the charge 
barred by time under Art. 132 of the Limitation Act 
K however of opinion that the persona] remedy 

based on the bond was not barred. It accordingly giant- 


Htld, although the relief for rcco»'ery of money otherwise 
tlian by enforemg the charge would be governed by 
aiiothiT article wiili adifrcre>it period fixed, vet it would 
be st.ariling thing 10 find ibvt the lime for rrcoverv of the 
amount due by sale of the property has begun to run, while 
that for r* co\ ering it as a simple debt has not yet started; 
and that the bond doer not fall cither under .\rt.66 or Art. 
68 or Art. 75, but fal's under Art. 80 read with An. 116! 
and that the time Ivgan to run against the mortgagee for 
both the reliefs Jaiined from the date of the first dc- 
fault, whin tiie money became payable . 19 A.L.j. 406; 

15 A.L.J. 31.;; 3 All. 600 (F.B.) Diss. 69 Ind. Cas. 981 = 
20 .V.LJ 819 -.j5 .Ml. 27=^4 L.R.A. Civ. 3 r= A.I.R. 
1923 All. I iF.B.). 

Art. 80- Registered bond— Whole debt dne on 

default of instalments— Creditor’s option— Alter- 
native remedy. 

VSliirc a debt incurred on a registered simple bond 
was to ho paid within seven years but on default to pay 
interest con.-ecutively for two yeara it was to become 
payable at once and a default was made. 

Held, that the bond was not a single bond of that then 
was no ‘specified day of payment’ that therefore the arti- 
cles that applies for a suit on the bond is not .Art. 66 but 
/\rt. Uo. \^‘^n•re such a condition exists the question k 
not one of w aiver but of a pure contract and the creditor k 
entitled to adopt cither of tlie two alternative c.xprcssh 
eonteniplaied by the bond. The original promifc to pay 
tlie debt within seven years, gave another remedy to the 
crixlitor to enforce at the end of that period. The failure 
to sue within time from the default does not bar the 
second remedy. t6 O.C. 45, Doubted but Foil. 7® 
Ind. Cas. 85=9 O.L.J. 416=26 O.C. i2i=A.I.R. 
1923 Oudh 19. 

Art. 80 — Promissory noto— Period of payment 

—Postponed — Limitation, 

The executant of a promissory note on 13-6-1913 to a 
Bank wrote a letter asking the bank that the period of 
payment be postponed for one year. Held, that the promi> 
sory note became payable on the 13th June,i9i4 and a suit 
within three years of this date was not barred by limitation. 
42 AU. 55=17 A.L.J. 950=1 U. P.L.R. (H.C.) 132=52 
Ind. Cas. 235. 

■ ^Art, Co — Writing fixing tzmo for payment of 

money on a promissory note. 

A promissory note payable on demand was accompanied 
by a writing fixing a period for payment, held, that the 
suit by the payee was governed by Art. 80 and lime be- 
gan to run on (he expirv of the time fi.xcd. 39 Mad. 129 
=30 M.L.J. 51 = 19 M.L.T. C2=(t9i6) i M.W.N. 93“ 

3 L.W. 38=32 Ind. Cas. 869 (F.B.). 

-Vrts. 80, 66 and 67 — Bond providing for repay- 
ment on happening of certain contingcBcy-— 
Starting point. 

Where a bond provided that the money due upon ii 
would be paid at the time of payment of a certain sum 
of money due on two mortgage-deeds executed previous- 
ly, the starting point of limitation is the date of such pay- 
ment and Art. 80 of the Limitation Act governs the case. 
30 P.W.R. 1916=32 Ind. Cas. 575. 

Art, 81 — Applicabilit)!. 

Where in a suit for recovery of money paid by plaintiffi 
on defcRdant’s behalf tlie plaintifT come into Court 
asserting tliat they had been obligated to pay the money 
as sureties and their ivhole cause of action is that they 
had been treated as sureties for defendant, Art. 81 and not 
Art. 61 will apply, 67 Ind. Cas. 365=«55 P.L.R. 1929“' 
A.I.R. 1921 Lah. 335. 
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— Art* 81 — Mode of payment — Contract Act» 
S* 114* 

Payment must be in cash or by transfer of property. 
97 Ind. Gas. 185 = 9 N.L.J. io7=A.I.R. 1026 Nag. 429 

■ Art* 81 — Payment — Meaning of. 

The word ** pays” in Art. 81 lias the same meaning as 
in the Contract Act S. 1.^5 » and means pa>Tncnt in money 
or its equivalent and not in the incurring of a fresh obli- 
gation by executing a pronotc or bond, etc. 15 N.L.R. 
73=330 Ind. Cas. 611. 

Art. 81 — Starting point— Date of payment un« 

certain. 

After a suit by creditor against surety \%as decided 
against surety, the surety applied f<»r rtvirw after d< posit- 
ing decretal amount in Court. Review was dismissed 
and the creditor wiihdre\v the money deposited. In a 
suit by surety against tlic debtor, 

Heldf that the time ran not from the date of deposit 
and in the particular ease the date of dismissal of re- 
view not being known, the date of withdrawal was tl.c 
•lariing point. 82 Ind. Cas. ioii“5 L R.A. Civ. 694= 
A.I.R. 1925 All. 164. 

- Art. 81 — Starting; point-* Payment Into Gourf* 

Under Art. 81 of the Limitation Act tim? begins to 
run from the time when the surety pays the creditor 
and the principal debtor remains liable t<i be sued for 
three years only after this payment has been made. 
Payment may be made in more ways than one and if 
moneys in Court deposit arc placed to the credit of the 
• decree-holder, limitation against the principal debtor 
starts from that date and not from the date when the 
cr^itor actually draws out the money. 60 Ind. Cas. 
23=(i92o) 3 U.B.R. 261. 

~Ait. 83. 

Synopsis* 

I* Applicability* 
a* Contract of indemnicy. 

3« Cause of action. 

4« Principal and Agent* 

5* Registered contract* 

6* Starting point of limitation* 

7* Sait by vendor against vendee. 

8* Miscelianeoos* 

s* Applicability* 

Arts* 83 and 90 — Applicability — Embezal^ 

meat by monldpal employee Suit by monlcipal 
committee against sorety* 

Art. 83, and not Art. w, of the Limiudon Act applies 
to a suit by a municipal committee to rtxovcr a sum of 
money embezzled by its employee against his surety, 
and the •uit has U> be brought within three years from 
the date when the plaintifr is actually damnified”. 
A suit brought more than three years after the Muni- 
cipal Committee had knowledge of tlie embezzlement 
by its employee u, therefore, barred by limitation. I.L. 
R. (194B). Nag. 350—1948 N.L.J. 594^A.I.R. {949 
Nag. 48 

— — Avt. 83 — AppHcablHty . 

A suit for reeov^ of exfienso incurred by the Re- 
ceiver of an estate in Instituting a suit to recover money 
due to the estate is governed, not by Art. 83 but by Art 61 
A.I.R. 1935 Mad. 594 - (*935) M.W.N. ^.-69 M.L. 
J- 539—48 L.W. 680—157 Ind. Cas. 7^ 

—Amu 83 — Applicability. 

Air/tf, OD facts that the suit being in its nature a mort- 
gage suit. Art. 13a applied and not An 83 or 190. 98 
UW. 8 i8-(i 933) M.W.N. 486-A.lR. 1934 Mad. 1 
—66 M.L.J. 4—57 M. ai6— 149 Ind Gas. 579. 


Art. « 3 — AppUcabfllty. 

of their ^crec aga^t* H attached in execution 

against this attachment siting th'aTIhf’ m*? 
belonged to him and were nft 
ment-debtor. ThS? 

instituted a dccIarator>- -^sui, ^ threffect ^ 

bags of Unai belonged to him and w«e V tf 
attachment and sale in the decree of Af 
profcnted an application for the issue ^ 
injunction to the defendants forbidding them 7 

ting the 10 bags of Unab sold. On the i 5 *^*" 

an order was issued to the defendants not to wihe 
10 bags of auctioned. The finn M unde^k 

‘"t t ^^•7- auction-sale for any daimS 

suffered by him if ,t was proved that the bap be^n^ 
to A. The property was sold by auction by M 
suit was subsequently decreed in his favour and it wa. 
declared that the bags belonged to him. A broue^ 
a suit against firm M to recover the price of the baes 
and damages for wrongful seizure ; ^ 

Held, that the suit was not one for damages for wrong- 
fill seizure. The cause of action for the suit was the 
undertaking given by firm M and not wrongful seizure 
and the suit was governed by Art. 83 and not by Art 29. 
A.I.R. 1938 Lah. 196*36 P.L.R. ^8*175 Ind. 

630. 

Art* 83 — Appliotbility^-Gfaarge upon immovoF 

bles* 

Where a registered contract to indemnify contains 
a provision for a charge on immovable property* Art* 132 
applU*s and not Art* 83 or Art. 116. 66 Ind. Caa, 554 
= X4 M.L.W. 99=1921 M.W.N. 472=A.I.R, 1921 
Mad. 514. 

Art * 83 — Applicability — IndemAifi catipa not 

amountiAg to contract* 

The article^ dors not apply unless the obligation of 
the principal to indemnify amounts to a contract. If 
it dors not amount, time runs from the date of payment 
of damages for the agent. 34 Mad. 167 = (1910) M.W.N. 
316=8 M.L.T. 194=20 M.L.J. 989=7 Ind. Cas. 399* 

2* Contract of indemnity* 

Art* 83 — Scope— Gontzact of indemnity* 

Wlierc A purchase goods wrongfully in the name of 
B without the latter^s knowledge who is forced to pay 
the price to the seller, a suit by B to recover from A 
the amount which he has been compelled to pay is not 
governed by Art. 83 as there is no contract of indemnity 
between A and B. A.I.R* 1933 Lah* 404=147 Ina 
Cas. 57. 

Axt. 83 — CoBtneC of indemnity. 

The contract to indemnify within Art. 63 need not 
be by express stipulation and may be either impo^ 
by statute or implied or inferred by virtue of the Jural 
rclatioxis of the parties. 33 Bom.L.R. I200*A.I.R. 
1932 Bom. 25*136 Ind. Cas. 481. 

Art- 83 — Espre** contrmet of indemadty. 

Where the platntifT’s case was that there was an 
express contract by the defendant to in^mnify him. 

HtU, that the suit was governed by the special Art. 83 
and not the general Art. 61 of the Limitation Act. 15 
P.L.R. 19151 let'll' >04 Ind. Cas. 418*9 L.L.J. 165 
*28 P.L.R. 138*A.I.R. 1927 l-ah. 231. 

AxU 83 — Co ntr act of a ry|i|.^ 

trasted for payment. 

Mon^ left by d with B for Mvznent to 0 — Money 
not paia and damages caused— £ u liable and can be 
sued vdthin three yean of the damage. 95 lod. Cat. 
913*94 AX.J. 550*A.UL 1996 AU. 605. 
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Art. 83 — Contract of mdemnity. 

Purchaser ol ef|uiiy uf r(-H< m]>tion Mihjert to a prior 
mortgage, pa\iiig onk f.,; tli« equitv. impliedly co- 
\rnanLs to indcmnifc ili<- v«-ikUii' against the mortgage 
debt. .^1. 83 applies to such an implied contract. iG 
1040= iG Ind. Cas. 73. 

Arts. 83 and 116 Contract of mdemnity- 

Vendee to discharge debts of vendor. 

Till’ C|u<'stif>n wheilur a promis*- by the vincle« t<i 
p.u (dl the debt due Irotii ilu* xeiidor is a cuntract of 
ind* imiity w itliiii .Art. 83, purely depends on the wording 
of the document in each case. \\ h« re the 
})rop<rty was worth more iluan tlw- debt and th«- 

dischargt- ol the debt was the only consideration lor the 
transfer, iltc contract to pay the debt is a cuniraci i<i 
indemnity. \Nhere. however, the vendor leav<*s part 
ol tlie coIl^ide^alion in the v«-ndee’s hand to pa\ olf 
the debts of tlie vendor, the vendor may sue the vendee 
il Ilf fails to pay tlie debts after they become dm- and 
the words of such a covenant would not amount to 
a eontrael of indemnity proper. A contract of indetn- 
nit\ may be one of a .sale or a gift. 3 L.W, 

38 Ind. Cas. 188. 

Art. 83 — Contract of indemnity — Contract to 
pay rent, if assessed. 

Where a sender of land held free of rent makes a 
covenant in a sale-deed to pay rent if assessed and decreed 
against the vendee, a suit by the s-endee to r<-co\< r money 
paid as rent is a claitn on a contract to indemnify .ajid 
is governed by .Art. 83 of the .Art. 13 O.C:. ■.»'*, i-i 
Ind. Cas. 979. 

Art. 83 — Contract of indemnity — Indemnity— 

What is. ^ 

Where in a deed of sale the vendors said ‘'we are 
in enjoyment ol the house as its owners ; and if any 
one were to obstruct you in your enjoyment of the house, 
we would remove the obstruction so as to nut \ou to 
no trouble.” 


one made on behalf ol the cicfendanis (mortgagors) 
and the tight ol action bv virtue of the right of indem- 
nity arose on the date of paviiu-iu b\ the plaintiff and 
An. 83 applied. nqjG, M.W..\. 35o=A.I.R. 1036 
.Mad. <>53 — .|4 [..W. 458 il>7 Iml. Cas. 157. 

- Art. 83 -Suit for mdemnity — Cause of action, 

-I owed B a c( riaiii miuj of money. .As A was not 
abl«- ti> jiay C evecuicd a j.rc missory not.' to B for the 
NaicI amount and afu r the amount due under the note 
was paid !>> (. to B. C iiistituud a suit against .1 for 
reeov<iing the amount lims paid ; 

//«•///. tliai t!-,e suit was not governed either by Art. 61 
or An. Whether (.' was to be regarded as an agent 
oi B or to have acted at the request of B, the suit was 
really based on .I’j lialiiliiy to indemnify C', the 
piop< r article applicable was Ait. 83 and the cause of 
actit.ti arose whin C paid. .j3 L.W.‘503==(ig36) M.W. 
•V M2 A.I.R. iqjG Mad. 334-70 M.L.J. 537=163 

lull. C.as. I 77. 


— -Art. 83 -Cause of action. 


I nder a contract ol indemnitv liie cause of action 
arises when ihe damage which the indemnity is in- 
tended to eovei is .sulhrid. .A.I.R, ,033 I.ah. 074 = 
38 r.L.R. r20 151, Ind. Cias. 833 (ij.* 


Arts. 83, 113, 116 -Suit on covi-nant — Exchange 
deed-Indc-minily clause, suit on— No Suit for specific 
performanci — Cause of action— .SVc Art. lUi. 18 M. 
l-J- 177-3' M. 45^ = 5 M.L.T. 2it, 

■■ Art. 83- Indemnity —Breach — Cause of action. 


Where there is a covenant in the nature of an in- 
ilenmity j.c. to discharge debts on property, the co- 
venantor becomes liable only when the plaintiff actually 
suffers damages c. by loss of possession etc., and 
a suit brought within 3 years of that date is in time. 
3« M.L.J. 470=57 Ind. Cas. 982. 


4. Principal and agent. 


/Vf/t/, that it did not amount to a contract of ind mnity 
and Art. 83 did not apply. (1902) 4 Bnrr..l..R. -.71 
26 lb 750. 

3. Cause of action. 


* —Art. 83— Right of indemnity — Cause of 
action. 


Where there is an undertaking by the vendee or othei 
transferee to pay off a mortgage debt existing on th< 
properly, the covenant is not merely one to pay the 
purchase-money in a particular manner to the vendor’s 
nominee, but one to relieve the vendor from fh<- liability 
of the mortgage, and in that sense, there is a contract 
of indemnity which may be express or implied. In 
such cases a cause of action arises when the plaintiff- 
vendor is actually damnified by the sale of the properly 
in the suit by the mortgager, and under Art. 83, thr 
plaintiff has three years from the time when he is so 
damnified. A.I.R. 1939 Pat. 194=17 Pat. 7<ti = r, 
B.R. 588=181 Ind. Cas. 459. 


-Art. 83- -Principal and agent — Suit by agent 

against principal for indemnity* 

T\w liabiliiy of a principal under S. 222, Contract 
Aci, to indemnity the agent k one under a contract 
within the meaning <if Art. 8j. Article 83, therefore, 
Applifs to a suit to recover money spent by an agcni 
acting within hk authority on behalf of the principal. 
Timv runs from llir uaic when the payment Is made 
by ihe agent. A.I.R. 194.^ Cal* 302 = 48 CAV.N, 317. 

Art* 83 — Principal and agent* 

A suit by a commission agent to recover loss on Uic 
transactions rnicred into on behalf of liis constituents 
15 governed by Art. 83. A.I.R. 1932 Bom. 25 = 33 
Bom.L.R. 1 200 136 Iml. Cas. 481. 

Art* 83 — Principal and agent* 

A suit by an agent to recover money due to him from 
the principal on transactions entered into on behalf 
of the Inner is governed by Art. 83 and not by Ait. 61 
of the Limitation Act. 31 P.L.R. 666. 


®3 Right of indemnity^ Cause of action 
when arises* 

The defendants luortgaged certain items of propert>' 
to one P. Subsequently they purported to transfer 
certain items not covered by mortgage to D rcscr%ing 
a part of the consideration to be paid to P and dis- 
cliargc the mortgage. They then sold a part of the 
property mortgaged to P to the plainlifF free from en- 
cumbrances and it was stipulat<*d that the amount 
re^i*vcd would be paid by D but that in the case he 
failed to pay, the plaintifT would have the right to re* 
TOver the amount, which he will be compelled to pay. 
On D's failure to pay, the plaintiff paid it : 
rirW, that the payment .made by the plaintiff was 


Art* 83 — Principal and agent* 

Suit by an agent to recover money due to him from 
the principal on transactions eniercd into on behalf of 
the latter is governed bv Art. 83 and not by Art. 61. 
34 Mad. 167, Not foil; 23 P.R, 1915, Foil. 115 Ind. 
Cas. 767*30 F.LR. 35. 


-Arr. 


li3^Prmcipal and ^ent 


A suit rcco 'cr the losses alleged by the plaintiAs to 
have been sustained by them in certain dealings in some 
articles of traoe which they undertook a commission 
agents on behalf of the defendants is governed, by Art. 83 
and not by Art. 64* 92 Ind. Cas. 595=7 L,L*J. 596 
=27 P.L.R. 32a.AJ.R. 1926 Lah. 152. 
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——Art* 83— Principal and agent— Suit for value 
of goods supplied by commission agent — Limita** 
tion* 

A suit for Uio recovery of the money due on account 
of the value of goods supplied by the plaintiff as com- 
mission agent to the defendant is governed by Art. 8q. 
139 P.W.R. 1918 = 59 P.L.R. 1918 = 46 Ind. Cas. 541. 

Art. 83— Principal and agent— Right to be 

recouped — Loss by an agent. 

A suit by an agent to enforce his riglu to be recouped 
by his principal in respect of losses sustained during 
the agency is governed by An. 83 of the Act, the right 
being the direct consequence of the agenev contract. 
35 P.W.R. 1915=23 P.R. 1915=100 P.L.R. 1915 = 
26 Ind. Cas. 415. 

Art. 83 — Princip al and agent — Starting point. 

A suit by an agent to rec«)ver the amount due from 


agent. 
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^ ... ... ............ 

ins client must be brought within th.- })< riod of limi- 
tation prescribed by Art. 83 of .bch. i, Limitation Act. 
Limitation in such a case operates from tlie date of the 
payment on behalf of the prioeipal. 23 P.R. 1915; 59 P. 
L.R. igt8; A.I.R. 1921 Lali. 167 ; .-LI.R. 1923 Lah. 
473; A.I.R. 1926 Lah. 152 and .-V.I.R. 19-27 Lah. 826, 
roll. 112 Ind. Cas. 719 = A.I.R. 1928 i.ah. 424. 

Art. 83 — Principal and agent— Starting point. 

Where a commission agent buys goods for princi- 
pal and they are re-sold by the agent at a loss, a suit 
by the agent to recover the amount of the said loss with 
interest and other incidental expenses must be brought 
■within the period of limitation prescribed by Art. 83, 
Limitation Act in such a case operates from the dale of 
payment made on behalf of the principal and not from 
the date of the sale. 23 P.R. 1915 ; 58 P.L.R. 1918; 
A.I.R. 1921 Lah. 167 and A.I.R. 1923 Lah. 473, Foil. 
106 Ind. Cas. 40=29 P.L.R. 61=9 L.L.J. 493 = A.I.R. 
2927 Lah. 826. 

Art. 83 — Principal and agent — Starting point. 

Where a commission agent buys goods for a principal 
but through the latter’s default in paying for the same 
they are re-sold by the agent at a loss, a suit by the agent 
to recover the amount of the said loss with interest and 
other incidental expenses must be brought within the 
period of limitation prescribed by the An. 83, Limitation 
Act, in such a case operates from the date of the payment 
made on behalf of the principal and not from the date 
of the sale. 3 L.L.J. 65, Rel. 73 Ind. Cas. I43=A.I,R. 
1923 Lah. 473. 

Axt. 83 — Principal and ^ent — Starting point. 

Plaintiffs who were commission agents purchased 
two kothas of gram at the request of defendants and 
paid the price out their own pocket. Subsequently 
they sold them at a loss and filed a suit for the recovery 
of the loss together with interest and cenain incidental 
expenses. 

HtU, that the suit is governed by Art. 83 (23 P.R. 
I 9 > 5 > Poll.) and the peri^ of limitation should be calcu- 
lated from the date of payment by the agent and not 
From the date of his selling the goods. In the absence 
of a extract to the contrary the agent is damnified 
when he makes the payment. 34 Mad. 167, Foil 6fi 
Ind. Cas. 900-3 L.L.J. 65-A.I.R. 1921 Lah.’ 16^ 


5* lUgiatwed 

con.r.c. .f 

Where the vendor agren to indemnify the vendee 
in cue imy loss w« caused to the vend« i„ aily SiU 
brough in n^t of the property of the sale-d^ 
mere fiUog of a suit woufi not give a cS rfLSj 
to the vendee to recover cUmm on Ssam^S^f 

^ tharii^*;SX 

vendee is rlnrtm^d, be would have no cauJ 


A suit fo recovirdl^g^rij^sucira*^** 3 grecm.-ni. 

deed IS registered would be governed^i! 
with Art. 116. •>, Bom I by Art. 83 read 

A.I.R. .932 BomV=T 34 fnd.'°^r^^„^- 

•“ 'esistered c.n«a„ „f 

—A,,. 83-R.si.,»ed 

A suit for compensation for the breach r.r . 
to indemnify falls within the purview of Ar? 
when such a contract is in writing and ^eiste^i^f’ a ^ 

6. Starting point of limitation. 

——Art. 83— Starting point of limitation. 

Cau.se of action for a claim against promisor accrues 
to the promisee when the latter is actually damS 
mid his sun ,s governed by Art. 83. 42 Boin.L.R 17? 
-A.I.R. 1940 Bom. 161 = 188 Ind. Cas. 663. 

Art. 83 — Applicability— Starting point. 

Where claim was fdly satisfied by agreement or decree 
by f ^-bsoquendy annulled 

decided, ^cle 83 applied anaX^nX TgSX 
run when plamtiff was actually damnified. 40 Bom L R 
i. 69=AIR. ,939 Bom. 26-I.L.R. (1939) W 9 

—Art. 83— Starting point. 

Where the claim is upon a contract to indemnify 
then time would begin lo run from the date when the 
plaintiff is actually damnified. A.I.R. iq. 6 All fi-m 
— 1936 A.W.R. 1197=166 Ind. Cas. 908. ’ ^ 

Art. 83 — Starting point of limitation. 

Under Art. 83, time begins to run when plaintiff 
15 actually damnified. A.I.R. 1932 Bom. 25 = 00 Bom 
L.R. 1200=136 Ind. Cas. 481. 

Art. 83— PoEChaaer from widow suing for 

refund — Starting point of lintitatlon. 

Where an alienation was made by a purchaser from 
a widow, pending declaratory suit by reversioner and 
in the sale-deed alienor expressly stipulated for refund 
of purchase-money with damages, and the Reversioners 
got (he declaration sought for and after the death of 
the widow they sued and got possession. 

WW«/, that An. 97 did not apply and that limitation 
did not commence to run till the vendee were actually 
dispossessed and from the date of dispossession that suit 
was admittedly within time. 106 Ind. Cas « 

L.L.J. 468=A.I.R. 1927 Lah. 570. . ’ ^ ® 

7. Suit by vendor agminst vcodee. 

—Art. 83— Suit by vendor for loon caued bv 
d€£Mlt of veniloee ^ 

A imt b^ht by the vendor against the vendee on 
the ^auJt being made by the vendee in paying ^ 
credit^ of the vendor, for the lo» occa£Sed*br»urt 
default IS one for r«oveiv of damages for breach of , 
oontract of indemnity and as suchTis governed hi T 
83, which must be read with Art. 116^ where 
died U registered docunum^ 

from the date when the vendor is actually 

*3 P-LA. 54«-A.I.R. 1940 Lah. 

lik. 35S-I9SI tnd. 0^841. (1941) 
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• Art. 83 — Suit by vendor for loss caused by 

vendee’s dafault — Limitation. 


Where ihtrc is an iituicTiaking by the vendee to pay 
off a m<»rtgagc debt, ifit re is an inipliid coniraci of in- 
demnity, and the ca^i , th< lefore, comis under Art. 83, 
Vklicn the vendor is arin.illy daninified by liie loss oj 
his property by the failure of il.e vendee to pay it oH. 
The limitation for suit for damages starts from the date 
of such loss and not from the date of the sah'- A.I.R. 
1938 All. 297 = (iq3y) A.L.J. 455=1938 A.W.R. 354 
= I.L.R. (1938' All. 500=175 Ind. Cas. 241 (F.B.J. 


Art. 83 — Suit by vendor for loss caused by 

vendee’s default. 


The plaintiff executed a sale-deed in favour of the 
d« feiidants, the deed containing a covenant that they 
would pay a sum out of tlie sale price to a mortgagee 
of some other property. The deleiidanis did not pay 
and the mortgagee realised a certain amount from plain- 
tiir who thereupon filed a su't : 

Htld, tliat as the plaintiff has actually been damnified 
in consequence of a breach of agreement by the vendee 
to a sale-deed the suit will come under An. 83. 1935 

R.D. 75 = (1935) 253 =-AI.R. 1935 All. 483 

= 1935 A.W.R. 199=154 305 (2). 


gj — Suit by transferor against transforo© — 

Limitation* 

J, the fatlicr of the plaintiffs, sold a decree to tlic Ue- 
fcndant-rcspondenl on March i, 1923, for a sum of 
Rs, 2,500. The entire consideration was left with the 
defendant for payment to one C who held a drem* againM 
the vendor. The defendant did nut pay xhv amount 
left in deposit with him to C and J borrow <*d tnom > 
from a third person by executing a inortgagc- 
deed on December to, 1926, for discharging the decree 
of C. The plaiiniflb sued on December 9, 1929, for 
recovery of ilu' amount left in deposit with the defen- 
dant for payment to C : 

Hfldf that the suit by a vendor in such eases is not for 
the return of the unpaid purchase-money that the vendee 
failed to pay, but is to enforce the implied contract of 
indemnity the breach of which was committed by the 
vendee by failing to pay to the third parry for wliose 
payment the vendor had left a portion of the purchase- 
froncy with the vendee, and the suit would come within 
the purview of Art. 83. A.I.R. 1933 AIL 386^(1933) 
A.L.J. 787*55 A. 490“ *43 Ind. Cas. 821. 

j\rt. 83 — Sait by vendor against vendee — 
Startii^ point of limitation* 

In a suit by a transferor against the transferee for the 
Utters default to pay the money left with him for pay- 
ment to a creditor to the transferor starts from the time 
when the transferor is damniried i.r., when he pays the 
money to his creditor, A.I.R. 1933 All. 386 ==(* 933 ) 
A,L.J. 787««55 A, 490*143 Ind. Cas. 8ai, 


■ . Art« 83 — Suit by vendor for loss caosed by ven- 
dee’s default — Limitation — Starting point* 

Under a registered sale-deed executed on February 
28, 1919, by d to ^ a certain amount was reserved with 
B to be paid within a year. The sale-deed further pro- 
vided that if the vendees were to part witli the property 
before the period fixed, they had to pay to the vendor 
the above sum with interest out of the saic price real^d 
by them* If this condition was violated the original 
vendor had the right to realise the money from Ac pro- 
perty sold or enforce hU claim personally against Ac 
vendee’s or the vendees transferees and Aeir successors- 
in-intcrcst. B sold Ac property to C rcservi^ Ac 
amount payable to d . C did not pay. d sued B and 
obtained a decree and B paid Rs. 500 to d m settle- 
ment on December ig, 1926. B^s hetn sued C m 
1927, for recovering Ae amount Aey bad paid to d : 

H$Up Aat Art. it6 read with Ait. 83 governed Ae 


suit, and tht starting point wav wlicn the plaintiffs were 
actually damiuHcd, tjiai is, when il.t y paid off d. A.I.R. 
1933 Lah. 793 — 34 F.L.R. 734-14 L. 646=144 Ind. 
Cas. 362. 

Art* 83 — Suit by vendor for loss caosed by 

vondee’s default — Stai'ting point of limitation* 

W here a portion of thr piircliaso-moncy is left with 
the purchaser to he paid over to a mongagec and io 
com^tiueiuc of the f.olurt' of the purchaser so to do, 
the srlU r i.< obligMi lu pay ihi* amount due to the mort- 
gagee, a soil for damages .against the purchaser is In 
lime if brought witliin three >cars from the dale of pay- 
ment to the mortgagee. 12 P.L.T. 21 1 = 10 Pal. 451 
= A,I.K. icjji Pat. 271^^132 Ind. Cas. 104. 

8* Misccilanoons. 

— Art. 83— Miscellaneous — Commission agent — 
When damnified. 

When a commission agein allocates the cros5 -contracts 
to himself, it might be s.Tid that lie is damniHcd on Ac 
day when ilic cross-contracts were entered into. If, 
on the oilur hand, lie eniers into cross-contracts with 
others, it cannot he said that the loss has necessarily 
occurred to the commission agent on llie day on which 
cross-contracts were entered i.nto. 33 Bom.L.R. 1200 
= A.I.K. 1932 Bum. 25** 13b Ind. Cas. 481. 

Arts.84, 113 and 115- -ApplicabiUty—Glaim fot 

recovery of Advocate’s fees — Suit in which advo- 
cate was engaged entUng in compromise — Scope 
of Art. 84’ Glaim after three years by advocate tor 
his foes — Claim if barred by limitation. 

An advocate was engaged by an estate to defend a 
case against the owner of the instate, and a memo, dated 
i8th Nc)vc*ml)er, 1935, mcntir>ned the settlement of 
his fees. As money was not paid to the advocate, corres- 
pondence passed between tlie advocate and the p^rlT 
as a result of which, in 1937, the estate intimated paying 
up of arrears in Oic last week of April of that year. The 
suit had been compromised in 1936 itself. The estate 
then went under the management of the Court of Wards, 
and the advocate preferred a claim for his fees in 194b 
which was held to he time-barred. In second appeal, 

//>/</, that .\rt. 84 of the Limiiaiion Act was dearly 
applicable «ind the only question was as to Ac date 
from which the three years’ period commenced to run. 
It could not be said that os execution proceedings were 
still pending Ac suit had not terminated. Though 
the word “suit” may include execution proceedings 
as welt as an appeal abo, this meaning cannot be im- 
ported into Art. 84 where Ae word “suit” seems 
be used in its ordinary' and not technical sense in which 
a layman would understand it. Further, from Ae cor* 
rt*spondcncc between Ae parties, Acre was no room 
for holding that the matter of the suit continued, for 
the purpose of the present claim, after the compromise 
m Ac suit. Hcnjrc the claim was barred by limimtion* 
Neither Art. 1x3* nor Art, 115 had any application to 
such a claim. 60 L.W. 166=1947 M.W.N. i5i*A.I*R- 
1947 Mad. 457 =(t 947 ) * M.L.J. 173. 

Art. 84 — Pleader’s suit for fees — Starting point 

of Usnitation. 

Suit for fee by VakU based on contract— Client ter- 
minating V^irs sciences and engaging another lawyer 
wiAout repudiating contract — Suit filed within 
years of determination of defendant’s suit held to be 
within time. 1936 M.W.N. 395. 

AtU 84 — Pleader’s salt for fees* 

Section 225, Madras Local Boards Acts does not 
to cases where Ac President of a Board engages 
on behalf of the Board and Acre is a claim by him fo^ 
fees but Ae ordinary law of liznitatioo, namely^ three 
years, applies. If Ac Board is to sue as plaintiff tt txmy 
be necenary for Ae President to obtain Ae sanctioa 


Vakil 














•s-r-s 








-e 










^ z~^ 








5 sj 












— . 










1439 


LIMITATION ACT (igo8), ART. 85 — 1. Applicability and scope. 


1440 


Art. 85 — Applicability and scope. 

Under Art. O5, the arcoiitii dn- parties mn't 

ijp miatia!. ivo'-n and curniit iiulit atins? n-ciprocal 
demands bfim-cn th«- panics, li is sulficieni il the deal- 
ings are siicli that the balaiite might have been in 
I'avour ol cither party : it is not evsi-niial that the l)alance 
should in fart have |j<«-n in I'avoiir of the defendants 
at some stage. 

Per e.rurnf). J.- The words " wliere th« ie hav hern 
reriprnrnl ds-matuls hetwceti the paiii''s” in .•\rt. 85 
taken literally may no doubt give rise to some difTicnlis-, 
hut t)K>sr words have hern interpreted as meaning 
that the nature of tlie arcounts is such as to create rc-- 
. iproral demands. 'I hoy arc in fact words in the nature 
ot a definition hut are not intended to jjostulate that 
there should have been retriprotal demands in fact. 
7G Ind, Cas. 115 = 47 Bom. 1^8 = 24 ilom.L.K. 1 .>8.} 

.\.I.R. 1923 Bom. 82. 

Art. 85 — Applicability and scope — Mutuality 

and reciprocity. 

The test of applying Art. 8j is muloality anti reri- 
procity ; therefore whenr there are entries on one side 
showing cash advances, price of rloth sold, payineiit 
made to third person on behalf of the defendants for 
things supplied and commission charged, lor ]nirchascs 
made by plaintiff for defendants and on the other side 
there arc entries showing that the plaintiff firm received 
various kinds of grains from the defendant and having 
sold them in the market credited the proceeds to 
the defendants, the suit comes under Art. 85 of the Limi- 
tation Act. 7t Ind, Cas. 259 = A.I.R. 1922 Lah. 338. 

Art. 85— Applicability— Where there are no 

reciprocal demands. 

Plaintiff sued defendant for a sum of Rs, 1.600 due 

a.s principal and interest on book accounts. It was alleged 

that defendant had struck a balance in favour of the 
plaintiff for Rs. 756-14-0 and that he had since laktn a 
further sum ofRs. 57 and these items together with 
interest accrued due amounted to a total of Rs. 1,600. 

The accounts on record were not mutual, open and 
current and there were no reciprocal demands bet- 
ween the parties, 

Held, that Art. 85 does not apply but iliat th«- Ariielc 
applicable is either 57 or 64. 4 L-L.J. 69 = .\.I.R. 1922 
Lah. 204. 

Art. 85 — Applicability and scope. 

Where the balance claimed is due on a mutual, open 
and current account and there have be« n reciprocal di-- 
mands between the parties the suit is governed by .Art. 85 
of tlic First Schedule of the Limitation Act and not by 
Art. 57 of the Punjab Loans Limitation Act. In order to 
bring the case within the latter article the plaintiffs have 
to make out that the claim, was for money payable for 
money lent. A mere striking of balance is no evidence 
of a new contract. 62 Ind. Cas. 898=4 L.L.j. 217= 
A.I.R. 1922 Lah. 188. 

Art. 85 — Applicability and scope. 

1 ’ho test for the application of Art. 85 appears to be 
whether the dealings are mutual, that is to say, entered 
in an account consisting of mutual items of debit and cre- 
dit and not whether they might give rise to indqtcndent 
obligations of reciprocal demands, or whether the balance 
might shift from one side to the other. An. 85 contern- 
plates mutual dealings, and it was intended that if 
there was a continuous account of muiu.al dealings, then 
for the purposes of a suit that period of limitation should 
be computed from tjic close of the year jn which tlic last 
item admitted or proved was entered in the account. 
•63 Ind. Cas. 950=23 Bom.L.R. 540=A.I.R. 1921 Bom. 
45 »- 

Art. 85— AppUcfthfllty and scope. 

Although SA account may be current and open, to 


midi T the Article applicalite. however, it is also necessary 
that <ach parly must have a demand against the other. 
It is not nec<’s.sarv that anv ticinaiul should actuallv have 

* * 4 

been m: 4 d<*. Jioth partic'^ must, liowrvrr, have been 
cap^bh* milking a (hTiiand. 67 Ind. C'a*;. 5)33 = 3 L.L. 
J. 362 -A.I.R. 19*21 Lah. 256. 

— Arts. 85 and 88 — Applicability Mutual, open 
and current account. 

Where ill the lH*i\\een ihc panics somciliing 

ouisicir the im re rnlrusling of goods for sale is found such 
as for < xanipie advances from lime 10 lime by the plaintiff 
10 tin* <h Icndani and crc<lil for the goods sold on defendants 
behalf, lh< s<* elrmrnis arc quite sufficient 10 bring the 
case* iMuier .\rt. 85 for ihr balance due on a mutual, 
ofk-n and current account and Art. 88 has no application. 
\Vh<Tr plaituinr advanced diffiTent sums at different time 
Ki (Ik* defendant which advances were treated under an 
agn'eineni as a rnnsolidated debt commencing from date 
ul agn'cinent and a pro-notc was executed by the defendant 
the sam<«day about tlic consolidated items, AcW, that a 
suit on the basis of the dealings fell under Art. 85 and not 
under Art. 88. (1915) M.W.N, 519-29 Ind. Cas. ^62. 

Art* 85 Applicability — Balance not struck — 

Accounts not stated* 

Where in an account no balance was struck nOr account 
stated, the account is a current one. If the dealings were 
such as to creaie independent obligations in favour of 
one parly against the other, the account is a mutual one. 
To sucli a case Art. 85 applies. 22 Bom. 606; 6 C.LJ. 158; 
(1896) 16 AAV.Ni i86p Foil. 32 All.iiss6 A.L.J. 921- 
4 Ind. Cas. 261. 

Art* 85 — Applicability and scope. 

In the cas<* of the plaintiff alone being the banker, 
advancing and receiving part-payments, without muUial 
accounts or demands but with a balance in his fav'our, 
.Art. 85 of Schedule 1 of the Limitation Act is not appli- 
cabh*. 37 Ind. Cas* 300=103 P.W.R. 1916. 

2* Essential for mutuality* 

Art* 85 — Essential for mntuality. 

Mutual accounts arc accounts which show reciprocity 
of dealings between the parties and do not embrace those 
having items on one side only though made up of credits 
and debits. A.I.R. 1930 Lah. 711=126 Ind. Cas. 63. 

Art* 85 — Essentials for mutuality* 

To be mutual there must be transactions on each side 
creating independent obligations on the other and not 
merely transactions which create obligations on the 
one side, cliosc on the other being merely complete or 
partial discharges of such obligations* 34 Mad. 5 ^ 3 ? 
Foil. 7 O.W.N. 420=A.I.R. 1930 Oudh 287. 

Art* 85 — Essential for mutuality — Iiendins 

burrowing. 

An account in which one party only borrows or lends 
is not a mutual account. It is not nccesaar>' that the 
balance should actually shift from one side to the other. 
An account which he is settled is not an open account. 
All that is necessary is that from the nature of the transac- 
tions it is capable of so shifting* 102 Ind. Cas. 223 — 29 
Bom.L.R* 375 = A.t.R. 1927 Bom. 225. 

Art. 85 — Accounts — Current and mutual 

Essentials of mutuality* 

\Vhcrc an account does not indicate transactions crea- 
ting independent obligations on both sides but 
sometimes a credit in favour of the defendant and th^ 
only for a few days* 

Heldy the account b not a mutual account, and m a sui 
on such an account the plaintiff b not cntitl^ to tn 
benefit of Art. 85 of Schedule 1 to the limitation Act. 

An account current b an open or running account 
ween two or more parties, or an account which contain 
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itcim between the parties from which the balance due to 
one of them is, or can be ascertained from which it follows 
that such an account comes under the term of open account 
in so far as it is running, unsetded or unclosed. Mutual, 
accounts arc such as consist of reciprocity of dealings bet- 
ween the parties and do not embrace those having items 
on one side only, though made up of debits and credits. 

The tests of mutuality is that the dealings between the 
parties should be such that the balance is sometimes in 
favour of the other. An account which consists of entries 
of payments made by one party in reduction of a debt to 
another and of payments made by the latter on behalf 
of the former, is not a mututal account. 66 Ind. Cas. 
30=3 Pat.L.T. 492 I. R. 1922 Pat. 364. 

Art. 85 — ^Essential of mutuality— *Each Party 

must have paid and received. 

To constitute mutual account it is not sufficient that 
one of the two parties should have received money and 
paid it on account of the other. The reason ol that dis- 
tinction is that in the ease of proceedings at law, where 
each of the two parties has received and paid on account 
of the other what would have to be recovered would be 
the balance of the two accounts; and the party plaintiff 
would be required to prove, not merely that the other 
party had received money on his account but also to 
enter into evidence of his own receipts and payments, a 
position of the ease, which to say the least, would be 
difficult to be dealt with at law. Where one party has 
merely received and paid moneys on account of the 
other it becomes a simple ease, but it is otherwise where 
each party has received and paid.’* (1852) 9 Hare 471, 
Foil. 

Thus where an account and the agreement upon wliicb 
it was based provided for a loan by the plaintiffs to the 
defendants to be dischaigcd by the proceeds of goods 
transmitted by the defendants to the plaint iHs (he account 
is an account for the money paid and received by the 
plaintiffs and not an open mutual and current account. 
120 Ind. Cas. 714=^56 Gal. 575=A.I.R. 1929 Cal. 641. 

Art« 85 — for mutuality — Indopeudent 

obUgations oa each aide is aecessary. 

The plaintiffs sued (he defendants on accounts claiming 

>»450. The suit was instituted on (he 30th of August, 
(918. The accounts showed a balance struck of Rs. 361- 
C in favour of (he plaintiffs on the 20th May, 1913. There* 
after the accounts continued for another year and ended 
with a total in favour of the plaintiffs of Rs. 832*9. No 
second balance was struck formally. Interest at 1 per cent, 
per mensem was claimed bringing the amount in suit up 
to Rs. 1,450. 

that the article applicable was Art. 57 for which 
the period is six years under the Punjab Loans Lirnita-* 
lion Act of 1904, the balance being an acknowledgment 
starting fresh period of limitation under S. 19 of Act 9 
of igoS. An account is mutual when there are transac- 
tions on each tide creating independent obligations on the 
other, and, where the transactions create obligations on 
one side only, those on the other being merely complete 
or partial discharges of such obligations, the account is 
not mutual. 79 Ind. Cas. ggS^A.I.R. 1923 I^, 636. 

- — A^ 85— EoMadal for mnCaality— Toot— latoa- 
tifm of pardM and posaibUity of balance on both 
aldee* 

The fact that the balance wa» always ui fact in favour of 
the same party docs not prevent the account from beina 
mutual, open and cuirtmt. The test i. the intention 
of the parties and indeed it u quite probable that there 
may be times at which the balance stood in favour of the 
defendant thoueh the accounu were never made up at any 
such time. 65 Ind. Cas. 88i ..A.I.R. 1923 Na,. 108 ' 

10 -*F. Y. D .— 46 


85 a. Essential for mutuality. ,^^2 

3. Master and servant. 

^ Art, 83— Master and servant— 

in accounts— Drawings. *®*^^*~Salary credited 

In order that accounts mirht h^. .v.. . , . 
transactions on each side creftine inSnl^® ‘here must be 

on the other and not merely traJact1oK^h"l 
ligations on the one side, those on the 
coi^lete or partial discharges of such 
M.H.C.R. 14a; (1852) 9 Hare, 471, PoU. ‘S^^'ons. 6 

The defendant was in the employment nfru 
A ledger account was kept in his house in whi^h 
ted against him certain sums he 

advance, credit being given to him periodicSiy on aS’' 
of the salary due to l^n, ^ ^ccoun ( 

Held, that such account cannot be called a 1 

account. 103 Ind. Cas. 48=39 M.L.T ^6t-ATP^ 

Mad. 819. d 05 -A.I.R. ,327 

—Art. 85— -Master and servant— Advance 
salary from time to ance ©f 

The defendant was in the employment of the ulaintiff- 
and drew advance against his salary from time to tbne HU 
salary wm fixed by the year. The plaintiff Tued m 

d^cTo' Urn.”"" ■*'' 

Held, that Art 85 applied and limitation began to 

run from the end of the year in which the last Lm is 

entered in the accounts. 87 Ind. Cas 822 =a t » 
1925 Nag. 295. rt.i.K. 

4. '* Mutual, open, and current account ”, 

Art. 85— Mutual account— Meaning of. 

It is well settled that in order to constitute a mutual ar 
count falling under An 85, Umitation Act, there must bj 
transactions on each side creating independent obligaiions 
on the other, and not merely transactions which Irreate 
obligations on the one side, those on the other bSe 
merely complete or partial discharges of sue], obligatiom 
12 B.R. 789—227 Ind. Cas. 36=A.I.R. 1947 pft_ 273 

— 85— Mutual accoune-What is-Suit by 
Bank to recover balance* 

_ Where the customer of a Bank is allowed to overdraw 
his current account, and the account is sometimes in 
cr^it and sometimes in debit, it is a mutual account and a 
suit by the B^ik to recover the balance due to it is gover- 
ned by Art. 85. 58 M.L.W. 361 = (1945) 2 M L I ton 
1945 M.W.N. 4 . 5 =A.I.R. 1^5 Mad^467. 

Arto. 85, 57, 96— Mutual, open and current 
accounts* 

The defendants who were merchants in a considerable 
way of busmcM at various places and were anxious to 
extend ^d enlarge the pr<mis« at their headquarter 
approach^ the plaintiff b^k with whom they hi dealt 
for wcral years, and asked for an overdraft. The aecnt 
of the bank consented to their ovenirawing the 
account to the «icm of R, 30,000 on condition of S 
m^agmg the land on which their business prem ,« 
stood together with the ^img building, and any mhS 
buildings which they might subsequently constnJf •» 

Th. bond ..ipulntcd for .he pa^n.of inS“^f 
cent, per annum to be compounded at the ci of 
every SIX months. It IWiher stipulated, that pasTenu 
were to be made in instalments, and that th* r * 

amount should be paid on or b^fom Jf 

The 1 ... advance ie .o U.e d 1 fcSaS;^'^U'’a.'"?’; 
asjanuary26,i93i. An action was brought on NoJemhrr 
1937, on the mortgage. It appeared Uiat the sums «mSlv 

a^ n. .udfor 
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the bank knov.-ing that tlie funds to their credit were not 
suiBciont 10 meet a but expecting ilic bank nevertheless 
to honour, it, they impliedly a{)plicd to Uie bank lor an 
overdraft of a loan. If the suii had been instituted 
within a period of thre e years from the date on which the 
earliest of the variotjs sums amounting in all to thb 
5,023-15-9 had been paid out by the bank, the suit wotild 
undoubtedly liavc had to be decreed. 

IMdy also 111 at the bank knew that the defendants had 
not mortgaged their property for more than Rs* 30,000. 
Jhit inspite of this, it lionoured the cheques in excess of 
that amount. Tlie action could not, thejx*fore, be re- 
garded as one for the r<*covery of money paid under a 
mistake $0 as to lx* governed by i^rt. 96 and Art. 57. 

WrW, further that from the statement of account it 
appeared lliat various .sums were paid by the bank to 
the defendants or to persons who presented cheques drawn 
on the bank by the defendants l«*iw«x!n certain period. 
During ih<’ iierioil only two payments were made by die 
dt fendanis to the Bank, both of them being credited to- 
wards the amount due as interest on the overdraft. In 
these circumstances, it was iiui>osAibIi* to say that there 
were in fact mutual dealings bctwein the parlies. 0 B.R. 
2 i 8 = A.I.R. 1942 Pat. 201 = 197 Ind. Cas. 449. 

Art. 85 — Mutual^ open and current account — 

Test. 

For mutual accounts there should be reciprocity of 
dealings bciwtxm the parties. Accounts having items on 
one side only arc not mutual accounts, though such 
accounts are made up of d<‘bis and credits. The absence 
of a shifting balance is n<jt fatal to the conception of 
mutuality. Tlie phrase “reciprocal demands*’ in Art. 
85, docs not import that eitlicr party has made an actual 
cleniaiid in fact. But the dealings must be of such a 
nature that they might lead to reciprocal demands. 
Once a mutual, open anti current account is started and 
there arc reciprocal demands, it $0 continues $0 long as the 
amount remains open and current. If the account is 
closed then that account is Tmished and turned into a 
settled account as tlie ease may be. Also if tlie account 
ceases to be current, clearly from that moment any other 
account between the parlies would Jiave to depend for its 
nature on its own qualities, not on die qualities of the old 
account. The fact that after a certain date the account was 
one-sided cannot tuni a mutual, open and current account 
into a non-mutual, open and current account. A.I.R. 
1939 Nag. 113=1939 N.L.J. iog=I.L.R. (1941) Nag. 
222*184 lud. Cas. 139. 

Art. 85 — Mutual^ current and open account — 

Test. 

The real tcsi in finding out whether a case is governed 
by Art. 85 is to find out whether the balance was shifting 
in favour of one party or the other. If that is die ease and it 
is possible that one day the plaintifT can say that defen- 
dant owes him a certain amount and on another day the 
defendant can say that the plaintiff is uidcbted to him, then 
clearly it is a case of mutual, current open account. For 
determining the question of mutuality, it is not necessary 
that there must hv a large number of transactions bet- 
ween the parties. Tlicre should be two sets of transactions. 
In one S4’t one party should hold the position of a creditor 
and the other a debtor and in the other set the position 
should be reversed. 

Consequently w here a person deposits a certain amount 
in current account with a bank and he makes an overdraft 
of a larger amount which U allowed on account of his 
current account and executes a promissory note and a 
receipt in lieu of the overdraft, die transaction comes within 
the purview of Art. 85. A.I.R. 1940 All. 209= 1940 A.W. 
R- 55= (*940 AX J. 5I=IX.R. 1930 All. 147=190 Ind. 
Cas. 356, 

■ "A rt. 85— Matual accoimta — What constitutes. 

To constitute a mutual account, there must be iransac- 
ticos on each side creating independent obligations on the 


other and not merely transactions wliich create obligations 
on the one side, those on the other being merely complete or 
partial discharges of such obligations. The test of mutua- 
lity is that tlie dealings between the parties should be such, 
that the balance is sometimes in favour of one party and 
sometimes in favour of th<‘ other. If the balance is always 
in favour of one party then the case is one in which there 
are not separate mutual dealings. On the other hand 
the mere fact that the defendants have been debtors* 
tlxrougliout docs not show that the accounts were not 
mutual. It is siiiTicicnt for an account to be mutual if the 
dealings arc such that the balance might have been in 
favour of either party ; it is not essential that the balance 
should in fact have been in favour of the defendants at 
some stage. Article 85, applies where llic nature of 
the business lx*lw<x*ii the parties is such as to give rise to 
reciprocal demands. While the criterion of a shifting balan- 
ce is not conclusive to show that on account did not start, 
as, or slid not continue as, a mutual one, yet where an acco* 
unt has started as a mutual one, and thereafter one side is 
always indebted to the other and the course of dealing 
between the parties consists merely of partial repayments 
of that indebtedness and incidental and passing small 
transactions creating independent obligations on one side, 
but insignificant in account, and never such as would by 
their nature, be likely to result in that party being able to 
be in a position to make a demand on the other, tlicn the 
account ceases to return to its character of mutuality* 

Therefore, an account lx* tween the parlies for a suffix 
cient length of lime merely showing rep*a)Tnents on account 
by defendant to the plaintiff to reduce indebtedness is 
not a mutual account at all. A.I.R. 1938 Rang. 270=® *77 
Ind. Cas. /].{2. 

Art. 85 — Mutual account — What is. 

To constitute a mutual account, it is sufficient if there 
be only one set of transactions, but that set should create 
alternately debts and credits which arc to be set off against 
one another. Two independent sets of transaction! are 
not nccciwary. If, however, an account starts with deposit 
to thr credit of the customer and then consists of a 
of alternate credits and debt^, and then for a long period, 
consists merely in the debt in favour of the bank being 
reduced by payments by the customer, the account can- 
not be called a mutual one. Although the account 
ted as a mutual one, it continues on a different footing and 
changes its nature, and to such an account which 
long ceased to be a mutual one, Art. 85 docs not apply 
and the article applicable would be Art. 57. A.I.R- *937 
Kang. 340=1937 Rang. XR. 254*172 Ind. Cas, 
837. 

— ^ — Art. 85 — Mutual) open and current aceount— 
What consdtates. 

Transactions to be one of mutual, open and rumun^ 
accounts witliin the meaning of Art. 85 must discl^ 
reciprocal demands. Reciprocal demands involve 
transactions on each side creating independent obUgatioM 
on the other and not merely transactions which 
obligations on one side, those on the other being 
complete or partial discharges of such obligations. 

1936 Cal. 382=64 CXJ. 5*3= *66 Ind. Cas. 900. 

Art. 85— Current, open Mid mutual account-- 

Test. 

An open account is one wliich is continuous or curr^t 
uninterrupted or unclosed by settlement or otherwise 
consisting of a series of transactions. An account 
is an open or running account between two or more partia 
or an account which contains items between the 
from wliich the balance due to one of them is, or can 
ascertained. Such an account comes under the term ot 
open account, in so far as it is running, unsettle 
unclosed. Mutual accounts arc such as ^ 

reciprocity of dealings betw'ccn the parties and do not 
brace those having items on one side only, though man 
up of debits and credits. 
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Where the account between the parties was open and 
current, but there was no occasion when the balance stood 
in favour of the defendant, and it was clear from the nature 
of the dealings between the parties that there was no 
possibility of the balance standing in favour of the defen- 
dant : 

Held, that although it was a open and current account, 
it could not be said to be mutual. A.I.R. 1935 All. 
53 *=(J 935 ) A.L.J. 33=4 A.W.R. > 335 = Cas. 

44. 

■ Art» open and current account— 

Test. 


of the dcalu^ between the parties docs not mean that 
the account .s closed. The real question in each c^ 
would be what is Ac intention of Ae parties, and Aat 

must inferred from Ae surrounding circumstances. 

In order to bring a case under Art. Q5, « i, necessary 

(or Ae plaintiff to show that he b suing for the balance 
due on a mutual and open account. The account must be 
open down to Ae suit but ifat Ac time Ae suit b brought 
Ae account was closed. Art. 85, wUl not apply. 0= Bom 

L.R 9^9=58 B. .oo=A.I.R. .933 Bom.T 5 L 4 | iS 
Cas, 030. 

-Art. 85 — ‘ Motual, open and current account.* 


The question whcAcr the dealings can be described 
as mutual, open and current depends upon Ae general 
nature of Ae account and not upon some casual entries. 
There may be some casual entries which do not imply a 
regular course of reciprocal dealings, and, on Ae other 
hand, cases may ako be conceived where though the items 
giving rise to reciprocal demands arc very few, yet the 
account possesses the essential attribute of mutuality. 

There were sales of oil by the plaintiff creating obliga- 
tions on Ae defendant’s part. Payments were made from 
time to time by Ae defendants in dbeharge of the amoimt 
due by them. There were, however, two items that 
represented sales made by the defendants to the plaintiff’s 
but though the dealings extended over several years, 
Aere was not a single items of sale by the defendant still 
Ae accounts were practically closed: 

Held, Aat Ac accounts were not mutual. A.I.R. 1935 
Mad. ^2=158 Ind. Cas. 429. 

Art. 85 — Mutual, open and current account — 

Tests. 

Where the accounts show that the defendant firm was 
depositing money with the plaintiff Bank from time to lime 
and the plaintiff Bank was allowing the defendant firm 
to draw money in excess of Ae deposits with the result 
that the balance was frequently shifting in favour of one 
or Ae other party and the pro-note which was taken by 
way of security for overtiraft inAcated that the overdraw- 
ing was not merely accidental, but it was understood l>ct- 
ween Ae parties that Ac defendants would be at liberty 
to borrow money from Ae plaintiff for the purposes of 
their own business by overdrawing on their account 
and the deposits made by the deiendants were on the 
other hand often in excess of their liabilities, they cannot 
be looked upon as mere payments in dbeharge of Ae 
loans. If Aere are transactions creating independent ob- 
ligations on both sides and each party can say to Ae 
other ‘I have an account wi A you' and make a demand , 
Aereon, there b a mutual, open and current account. 
36 P.L.R. 325—15 L. 65a=*A.I.R. 1934 Lah. 358=152 
Ind. Cas. 626. 

Art. 85 — Mutual, open and current acccuat — 

Article 85 refen to a suit to recover the balance on a 
mutual, open current account between the parties 
and time begins to run from the close of the year in which 
the last item admitted or proved is entered in the ac* 
counts* Whether an account is mutual, open and current 
•o as to attract the application of Art.8s U a pure questiott 
of fact and depends on the nature of the dealines Mtween 
the partiesp nature of the entries and other relevant cir« 
cumstanecBs In order that an account should be mutual, 
there must be dealings between the parties and such deal* 
ings must be capable of giving rise to indej^ndeni obli- 
gations on each side of the account at any given period or 
siaget The test to detenninc if an account Is mutual 
open and cuncot is to see whether the deaUngs between 
the parties arc of such a nature that the balance might 
shift sometimes in favour of one party and sometimes in 
favour of the other. An account cuirent means a running 
account, that b, an account which b continued and not 
stopped or dosed* If the account it running that b, if it 
it uAcloscdp then it b open and current. Mere 


There can be no mutual account unless each party 
has a right of action against the other party and has a 
right to demand the fulfilment of certain obligations. 
A.I.R. 1932 All. 38=132 Ind. Cas* 420. 

‘ Art. 85 — Mutual, open and current account — 
Tests — Advances of money by plaintiffs and supply 
of tea by defendant to plaintiffs for sale — Accounts^ 
whether mutual — Reciprocal demands, meaning of 
— Refusal to supply^ effect of. 

The applicability of Art. 85 docs not depend upon the 
question whether tlic rclatiomhip between the defendant 
and the plaintifis for this purpose should be described as 
that of principal and agent or must be described as that of 
consignee and consignor* 

For an account to be mutu*il open and current, there 
must be cross claims arising out of a course of dealing 
which evidences or is referable to an intention to set off. 
Tlic phrase •'reciprocal demands’* docs not import that 
either party has made an actual demand in fact but it 
involves transactions on each side creating independent 
obligations on the oUier and not merely transactions which 
create obligations on one side those on the other being 
merely complete or partial discharges of such obligations* 

T*he type of case w here each party has received and 
paid on account of the other, is by no means the only type 
of case coming witliin Art. 85* Perhaps tiic simplest and 
commonest case of all b that of two merchants each supply- 
ing goods to the other* 

T\\c defendant, being in need of finance in connection 
with a tea business hypothecated to tlic plaintiff’s the entire 
tea crop for the season 1920, and the produce thereof and 
agreed to send and transmit the said tea as soon a.s it was 
manufactured in order that it might be sold in Calcutta 
by the plaintiffs by public auction and for such price as 
the plaintiffs might consider reasonable. The plaintiffs 
alleged that, pursuant to this deed, they advanceo moneys 
to the defendant and received ftom him consignments of 
tea proceeds of which after sale they credited to the defend- 
ant ; and that these dealings were carried on, on a mutual 
open and current account with the defendant, commenc- 
ing from February 3, 1920, and ending on June 10, 1911 * 
liie suit was instituted in 1924, for Uie balance due: 

//rW, (l) that the plaintiff’s liability to account to the 
defendant for the proceeds of the tea sold by them was as 
independent obligation and the circumstance that they 
were expected and intended to apply such sums as 
would be necessary in liquidation of their advances did 
not mean that this was an account in which the obligations 
were all on one side as distinct from an account in which 
there are crosKlaims or reciprocal demands, and the 
suit was, Uiercforc, governed by Art. 85; 

(ii) that the fact that the plaintifis had in September, 
1920, refused to continue to make further advances did 
not take the case out of Art* 85, and the suit was not time 
barred. 

Per C* C* Chosi.J . — For a mutual account, there must 
be a mutual credit founded on a subsisting debt on the 
other side or an express or an implied agreement for a 
set off of mutual debts. Where for instance, the deaUngs 
on either side arc so independent of each other that nei- 
ther party in giving credit to the other, relies on the debt 
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which he has against him, there are no mutual dealings; 
in other words, each party mast be able to say to the 
other some time or other during the period of account. 
'* I have an account against you ” i.e., not merely a shif- 
ting balance by reciprocity of dealing and the right to 
mutual demand whitli f<>nn the essentia! ingredients of a 
mutual, open and current account. .\n account is 
open when the balance i.s not struck or though struck, is 
not accepted or acknowledged to be correct by the parties 
concerned and an account is current when it has been 
going on as a continuous account between the parties. 
A running or continued account benveen two or more 
panics is an account current. A shiting balance may be 
a test of mutuality but iu absence is not a conducive 
proof against mutuality. 34 C.W.N. ii75~5* G.L.J. 
314=58 C. 649=A.I.R. 193« Cal. 359'= »33 Ind. Cas. 

Art. 85 — Mataal, open smd cnrrent account— 

XMtSo 

It is of the essence of mutuality that each party to the 
account must extend credit to the other on the faith of 
admitted indebtedness, and it is necessary to show that 
the indcbttdness of each party was the result of a course 
of dealing in which credit was extended on the faith of the 
indebtedness to him. A.I.R. >93> Lah. 241 12 L. 420== 

32 P.L R. 954=* «34 <^as. 513. 

gj — Mutual, open and current acc<mnt — 

Te6t» • 

The qursimn whether an account can be held to be a 
mutual » open and current account with reciprocal demand 
between the parties as contemplated by Art. 85, must de- 
pend upon the nature of the account in each case; it b 
not po^iblc to lay down any hard and fast nile of general 
application. A.I.R. i93* Lah. 23^^32 RL.R. 65* 
131 Ind. Cas. 292. 

Xrt, 85 — Mutual account, what 

Where there arc transactions between two merchants 
on each eidc creating indqxmdcnt obligations on tJic 
other and the balance is ahifitd from one side to the other, 
x\\c Qcxount is a mutual, open and current account. The 
prop>cr article to apply to such a case is Art. 85 and not Art. 
62. 121 Ind. Cas. 581 = 53 Bom. 652«3I Bom.L.R. 1187 
1930 5 - 


Art« 85 — Mutual, open, carraat account. 

The plaintiff was lending moneys to the defendant and 
debiting the same the defendant, in his accounts. 
The defendant was making purchases on behalf of the 
plaintiff and advancing moneys for these purchases. 
These amounts were credited by the plaintiff to the 
defendant in his accounts. The balance was sometimes 
in favour of the plaintiff and sometimes in favour of the 
defendant, 

Held, that the accotint was a mutual, open, current 
account within the meaning of the Art. 85 of the Limita 
tion Act. 112 Ind. Cas. 715=1929 A.L.J. 73. 

^Art. 65 — Mutual accouut — ^Toot and esaeatiala 

of* 

An account is mutual within the meaning of Art. 85 
when there arc transactions on each side creating inde- 
pendent obligations on the other. But where the tranac- 
tions create obligations only on one side, those on the 
other being merely complete or partial discharges of 
such obligations the account is not mutual. A.I.R. 
1923 Lah. 636, Foil. Ill Ind. Cas. 791 (Lali.). 

—Art, 85 — Mutual, open, current account. 

In an account where credit and debit entries arc carried 
over from time to time, from year to year from transac- 
tion to transaction, the account is a mutual, current and 
open account within Art. 85. 102 Ind. Cas. 225= 

29 Bom. L.R. 375=A.I.R. 1927 Bom. 225. 

^Art, 85 — Mutual open, current account. 

Is it well-fettled that an open account is one which is 


continuous or current, uninlemapicd or unclosed by 
settlement or otherwise consisting of a scries of transac- 
tions. A cuirent account has been held to be an open 
or running account between two or more parties or an 
account which contains items between the parties from 
which the balance due to one of them is or can be ascer- 
tained. Mutual accounts arc accounts which show 
reciprocity of dealings between the parties and do not 
embrace those having items on one side only though 
made up of debits and credits. 73 Ind. Cas. 916= 
A.I.R. 1923 Lah. 347. 

Art. 85 — ** Mataal, o p ea» current account ^ — 

Price paid from lime to time. 

According to the allegations in the plaint business was 
conducted between the parties on condition that the 
defendants purchased grain from the plaintiffs^ gumasta 
and paid the price thereof from time to time. The plaint 
alleged that the casue of action arose on various dates, 
these dates being the dates on which the different items 
were debited in the account, 

Held, this is net mutual account even if there may have 
been occasionally a balance in the defendants* favour. 
72 Ind. Cas. 135=1 Pat. L.R. 283 = 4 P-L.T. 424*=* 
.\.LR. 1923 Pat. 242. 

Art, 85 — Mutnul, open and current uccouut^ 

Mere Coudliug up of entriee does not close tbs 
account. 

The agent for both the parties lent money on behalf 
of one firm to himself as agent for the other firm. Each 
of those loans gave rise to a right of set-off or claim against 
the borrower, and as both plaintiff and defendant were 
on occasions the lenders, these transactions gave rise 
to reciprocal demands from time to lime. The accounts 
were never settled. 

Held, the fact thv 'he agent for bis own convenient^ 
totalled up the position and made entries of the result 
in each firm’s books did not close the account. It was 
continuous and was therefore, an open and current ac- 
count, and having regard to the mutual loans, 
also a mutual account. 68 Ind. Cas. 928 = 11 L.B.R* 
369=1 Bur. L.J. 240=*A.I.R. 1923 Rang. 18. 

Art, 85— ‘Mutual, open, currunt accouut*^— 

Striking of halannc Mere dUlmy in suing— Charac- 
ter not changed. 

The plaintiffs sued to recover the balance due on 
transactions in which each side supplied the 
goods in kind. There were mutual dealings and though 
balances were struck from time to time these were merely 
acknowledgmeuts and not agreements to pay. 

Held, the case is one not of a stated account but^ 
iQutuaJ, open and current account, where there have be^ 
reciprocal demands between the parties. The eax is, 
the^orc, governed by Art. 85 and not by Arts. b4 or 
57. The mere fact that the plaintiffs have allowed a 
considerable time to elapse before suing cannot m a^ 
way change the nature of the account ; nor can it be 
held that an account becomes closed whenever a balance 
is struck. 66 Ind. Cas. 387-=A.I.R. 1922 Lali- 3«o- 
Art. S5— Matual« opcai sutd current aecemat. 

>\'hcre in respect of transactions between the parties 
no balance was struck and payments were made_ by one 
party not in respect of any particular transao'.ion bu 
in respect of the account generally and bundles 
drawn from time to time by one party at a time when the 
albancc was decidedly in the other party’s favour. 

Held, that the transactions constituted a case of mutual, 
open and current account with reciprocal demands wimw 
the meaning of Art. 85 of the Limitation Act. A-Llv. 
1022 Oudh 124. 

Art. 85—“ Open, motual and current account.** 

Where A sends goods to B for sale on commissioiu 
receives advances thereof from time to time and sett 
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the sum due by him at periodical settlement of accounts, 
Held, that a suit for accounts by A against B after the 
dealings had stopped is not a suit on an open, mutual 
and current account ’’ within Art. 85 of the Act. 5 LAV* 
575=37 Ind. Cas. 875. 

■ ■■ ■ A rt^ 85 — Matiial^ current and open account ’ 
vrtiat is. 

To constitue a mutual, current and open account ** 
the account must not only be mutual, current and 
open but there should also be reciprocal demands 
between the parties. 6 T.R. 189, Foil. Per 
fVhite, C.J., Oldfield, J., dissenting, — An advance by 
one person to another for carrying on business with him 
docs not cease to be an item of debit against the other in 
the mutual open and current account by the fact of 
execution of a promissory note for the advance received. 
14 Ind. Cas. 128 (Mad.). 

Arts. 85 and 64 — Punjab L*oau Limitation Act- — 

Acknowledgment — Novation Mutual open current 
aocouat. 

Plaintiff and defendant had dealings early in 1904* 
and balances were struck in May, July and November, 
1905. Entries had to be made sometimes to defendant’s 
debit and sometimes to their credit. The last balance 
wound up with the words Baqi Dlom. Held, that the 
words were simply equivalent to the English phrase 
balance due ** and that an acknowledgment did not 
amount to a promise to pay and Art. 85 and not Art. 64 
was applical^ to the claim. The mere fact that accounts 
were kept by one side alone was not a sufficient reason 
for holding that the account was not an open, mutual 
and current account within the meaning of Art. 85* 
16 P.R. 1916=178 P.L.R. 1915=118 P.W.R. 19*5*“ 
SO Ind. Cas. 491. 

Art* 85— Mutual, open aad currant account— 

Advance of money — Consigning goods on commia- 
alon — Obligation, nature of* 

Where the plaintiff advanced money and the 
latter consigned goods for sale on commission 
there were independent obligations and mutual account 
within Art. 85 of the Limitation Act. 14 M.L.T. 498 = 
ti Ind. 773. 

— — Art* 85 — Mutual open and current aeeennae— 
Teat* 

The test to find out a mutual, open and current account 
is whether there were mutual demands and not merely 
payments by one party to the other on account of a debt 
due by the former to the latter. Merc shifting of balances 
•ometimea in favour of one party sometimes in favour of 
another affords no real test of mutuality though it is an 
important consideration. 23 M.L.J. 516=17 Ind. 
Cas. 

Art* 85— Open. 

An open account is one which is continuous or current^ 
uninterrupted or unclosed by settlement or otherwise, 
consisting of a series of transactions. (1907) 6 C.L.J. 
156. 

Art* 85—** Mutual and current account 

To show that an account was mutual, it is necenary 
to prove not only that one of the parties has received 
money and paid on account of the other, but also that 
each of the l%¥0 parties has received and paid on the 
oth^*s account. Each party should able to say 

against the other I have an account against you 
5 Cal. 759; 6 C.L.J. 15a, Foil. 8 Bur. L.T. ii6 = 
8 L.B.R. i49>>«37 Ind. Cas. 879. 

Art« 85— Matoal, op«a *ad rornwi arronnf 

B*hi — Balaiir* atrock suid caniad forward— 
Reciprocal damaada. 

Plaintiff sued for money due on a iahi account. PUin> 
tiff bad ■uf^lied defendants with money and with various 


H K-ili'’® • Of which were given in the account 

There were mutual 

dfte not closed even on that 

date but the balance was carried forward. Heltl. the 

rSt and P"*‘“ were mutual open and cur- 

rent and the suit was governed by An. 8-^ of the I imU 

tation Act. .7 P.W.R. 1920 = 54 Ind. 

-—Art. 85—“ Mutual open and current account 
Meaning of* 


An open account is one which is continuous or current, 
uninterrupted or unclosed by settlement or, otherwise 
consisting of a senes of transactions. An account current 
is an open or running account between two or more 
parties, or an account which contains items between the 
parties from which the balance due to one of them is 
or can be ascertained. Mutual accounts are such as 
consist of reciprocity of dealing between the partia, 
and do not embrace those having items on one side only, 
though made up of debits and credits. An account 
under which one party has merely received and paid 
moneys on account of the other is no» a mutual account, 
properly so called. Each party must receive and pay 
on account of the other. A shifting balance, sometimes in 
favour of one side, sometimes in favour of the other, is a 
test of mutuality, but its absence is not conclusive proof 
against mutuality. The mere circumstance that on one 
solitary’ occasion there was a sum to the credit of the 
defendants in the books of the plaintiffs, does not make 
the account between the parties a mutual account in 
which there has been reciprocal demands between the 
parties. 5 C. 759; 6 C.L.R. 1 12, Foil. (1907) 6 C.L.J. 

158- 

Art. 85 — Matnal, open aad cturrent — R*cip*«- 

city of dealing. 

The reciprocity of dealing and the right to mutual 
demand form the essential ingredients of a mutual, open 
and current account. (J904) 7 Bom. L.R. 151. 


9. Plan of. 

—Art. 85 — Mutual, open and current account, 
wKnt is — Plea, if can Iw raised for first time at 

Otago of argmMwt. 

In a suit for rent by the lessor against the lessee, the 
mere fact that the items of rent arc not entered in a 
■eparate account book cannot be held lufflcient to show, 
that there was a mutual, open and current account bet- 
ween the parties. 

Plea of ** mutual, open and current ” account being 
one offset cannot be raised for the first time at the stage 
of arguments. 33 P.L.R. 323=A.I.R. 1933 Lah. 61®* 
14 Lah. i37=»4a Ind. Cas. 754. 

8. Principal and agent. 


^Art. Friaeipol aad ogoot. 

Suit by agent against principal for the balance due on 
account : 

Htld, that Art. 85 applied. (193a) 34 Bom. L.R. 1410 

_ -Axt. 83 — Sail by agoat against principal for 

Where a commiuion agent purchases goods for hi* 
principal, and on the principal refusing to accept some 
of the goods the agent reselb them, a suit for damages 
is governed by Art. 85 and not by Art. 61 . 34 Bom. L.R. 

t268=A.LR. 1932 Bom. 5g3»i40 Ind. Cas. 624. 

Act, 85 — Prlnc^ial and agent. 

The phraseology of Art. 85 it wide and comprehensive 
and docs not exclude from its purview the case of a prin- 
cipal and agent between whom a mutual, open and cur- 
rent account has existed. A.I.R. 1930 Lah. 712^ 
laa Ind. Gas. 623. 
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Art. 85 — Principal and agent. 

Where ibe accounts between a principal and his 
agent commenced with prinrij^al’s payment as margin 
money btit all the sul>M*/|Uf n! M<*im sliowcd only money 
spent by agent on behall <»f principal, the account could 
not be called mutual arrnuiu with reciprocity of dealings 
and so Art. R') would not govern the case. A.I.R. 
1953 Lah. 347, Foil. 115 Ind. Cas. 767-30 P.L.R. 35. 

Art. 85— Prmcapal and agent. 

Faco in a suit by commission agent, where the ac- 
counts were stated and balance struck, Art. 64 applies 
and not Art. 85. too Ind, Cas. 874 = A.I.R. 1928 Lah. 
5 *- 

Art. 85 — Principal and agent. 

WTiere a commission agent who as such, received gootls 
from the defendants and also discounted defendants 
hundics sues the defendant on a lengthy account showing 
a shifting balance, sometimes in fav'our of the plaintiff 
and sometimes in favour of the defendant, his suit is on 
mutual, open and current account and $0 is governed by 
Art. 85. y2 Ind. Cas, 674«A.I.R. 1926 I,ah. 283. 

7. Settlement account. 

Art. 65 — Settlement of account. 

Where an account stated comprises items on l>oth tiidcs 
and a balance is deducted 1 hereon it being always in 
favour of one party and not shifting on one party or the 
other that balance represents the amount of liability for 
future and is recoverable within three years from the 
statement of account altltough some of the earlier items 
in the account may have been already time-barred. 
loG Ind. Cas. 53=5A.I.R. 1928 Nag. 127. 

Art. 85 — Settlement of nccounte — Acquieocence. 

Words or conduct may amount to acquiescence as to 
the correctness of an account and may even operate 
B 3 a settlement. 7 Bom. L.R. 151, Foil. 102 Ind. Cas. 
225*529 Bom. L.R. 375 = A.I.R. 1927 Bom. 225. 

Art. 85 — Settlement of account — Adding new 

dealinge. 

An open account is one which is continuous or current, 
uninterrupted or unclosed by a settlement or otherwise, 
consisting of a scries of transactions. Where, therefore, 
an account has been deliberately interrupted and closed 
the mere adding later on, in order to avoid limitation 
at the cod of the new dealings the old balance will not 
make it an open account. A.I.R. 1923 Lah. 347, Foil, 
100 Ind. Cas. 815=28 P^L.R. i46=iA.I.R. 1927 Lah, 
848. 

' ' Art. 85 — Settlement of account. 

Where there was a current account and a mutual one, 
and the plaintiffs had claims against the defendants for 
money advanced plus interest and the defendants could 
set off, against those claims, their share of any profits 
made in the transaction in which the parties had a com- 
mon interest, but the account was not open and current 
at the tunc of the suit and the account had been closed 
and had been settled by the striking of a balance, 

Held, the article applicable is Art. 64 which applies 
to a suit for money payable for money found to be due on 
accounts stated. 68 Ind. Cas. 8i5=A,I.R. 1922 Lah. 
182. ^ 

8. Shlftiiig balanco. 

Art^ 85 — Mutual account— Test — Shlftiu ba* 
lance. ® 

For the purpose of determining whether an account 
IS a mutual one, the fact that there were oscillating 
trances in favour of the two parties is not decisive. Al- 
though a shifting balance is test of mutuality, its absence 
IS not conclusive, proof sigainst mutuality. The test is, 
not that there must be a shifting balance, but that such was 


a possible and likely incident of mutual transactions in 
regard to which the account was kept. 26 Pat. 231 = 
A.I.R. 1948 Pat. 18—1948 Com. Cas. 127. 

Art. 85 — Mutual, co r r en t and open acconnt — 

Shifting balance, necessity of. 

Where, iaitrad of paying rash in or towards the dis- 
charge of his account, the debtor sells certain items of 
property to the creditor in partial discharge of the monc)^ 
<luc to the creditor, the credit of those items in creditor’s 
account cannot render the account between the parties 
a mutual, current and open accounts in the absence of 
anything to show that the sale of the items by the debtor 
was an independent transaction or created an indepen- 
dent obligation and that there was at some point of 
time any balance due to the debtor. A.I.R. 1943 Mad. 
1 3 *=1942 M.W.N. 5615^55 L.W. 585=^(1942) 2 MX.J. 
337 = 207 Ind. Cas. 133. 

Art. 85 — Shifting bulance. 

An absence of a shifting balance is not decisive in case 
of mutual, open and current accounts. A.I.R. 1939 Lah. 
356 = 41 P.L.R. 809=185 Ind. Cas. 805. 

Art* 85— Applicability — Shifting balance. 

Where, in a case, independent obligatioru are created 
between the parties and although the annual balance is 
St nick, the account is not closed and parties continue to 
deal with each other on the old fooling, the mere fact 
that during the last few years the balance was always 
in favour of one patty will not lake the transaction out 
of the category of Art, 85, Lim. Act. 1938 A.W.R. 
5t7”A.I.R. 1938 All. 504 = (i 938) AX.J. 773=IX.R- 
{1938) All. 741—177 Ind. Cas. 815. 

Art. 85 — Mutual^ open and current account*^ 

Teat — Shifting balance. 

Where the plaintiffs held a mortgage from the defen* 
dant and the defendant sent tea to the plaintifb to be 
sold on the understanding that the amounts realised 
through the plaintiff’s agency were to be utilised in paying 
off the plainiifT’s mortgage : 

Held, that the account was not a mutual, open and 
current account : 

Held, further, that a shifting balance is not necessarily 
a conclusive test. It is necessary to show that the dealings 
were of such a nature that they might lead to such a shift- 
ing balance. 15 N.L.J. 105= A.I.R. 1933 Nag. 5 ^*® 
29 N.L.R. 2o»i42 Ind. Cas. 123. 

—Art* 85 — Shifting balance* 

Mutual accounts are such as consist of reciprocity 
dealings between the parlies and do not embrace Xho^ 
having items on one side only though made up of debits 
and credits. Although a shifting balance, sometime 
in favour of one side and sometimes in favour of the other, 
ii a test of mutuality, its absence is not conclusive 
proof against mutuality. 

Where a man lends money in one capacity, and in 
another capacity acts as an agent for the borrower and 
the two accounts arc put together, there is a mutuality 
of dealing behveen the parties, although the money 
may have been lent for the express purposes of enabling 
the borrower to provide business as commission agent 
to the lender. In such a case Art. 85 applies. 15 I^d. 
Cas* 336 ; A.LR. 1922 AJl. 188 ; i I. A. 346 and A.LR* 
1921 ^m. 451, Foil. 108 Ind. Cas. 694=50 All. 645®* 
26 A.L.J. 353=A.I.R. 1928 All. 236. 

A rt* 85— Recipr oci ty — Sh if dng balance— Ab* 
sauce of. 

A mutual, open and current account between the 
parties is such as consists in reciprocity of dealings bc^ 
ween them and not merely of items on one side &ougb 
made up of debits and credits. In such an account ea^ 
should be able to say to the other. ** I have an account 
against you Although a ahiftiog ii a test ri 
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mutuaHty its absence is not a conclusive proof against 
mutuality. A.I.R. 1924 Pat. 107, Full. 

The parties were dc^Jing under an agreement under 
■which the plaintiff was acting under instructions from the 
defendant and was purchasing and selling shellac on 
account of the defendants^ sometimes the transactions 
resulting in profits and at other times in loss ; at one time 
the accounts stood in favour of the defendant, at another 
time in favour of the plaintiff, and the last item was en- 
tered on 25th April, 1920. The plaintiff brought a suit 
for the recovery of the amount from the defendant on 

3fd April, 1923^ 

Hddf that the account between the parties was a mutual 
open and current account, and so Art, 85, Limitation Act» 
was applicable and thus the suit was within time. io 7 
Ind. Cai. 533—7 238=A.I.R. 1928 Pat. 221. 

Art* 85 — Shifting balance* 

Mutual accounts arc such as consist in reciprocity of 
dealings between the parties and do not embrace those 
'having items on one side only though made up of debits 
and credits. Although a shifting balance is a test of 
mutuality its absence is not a conclusive proof against 
mutuality. 5 Cal. 750 and 6 C.L.J. 158, Foil. 74 Ind. 
•Cas, 831=4 Pat, L.T. 571= A.I.R. 1924 Pat. 107. 

Art. 85 — Reciprocity of transactions — Shifting 

^balance — What is necessary to prove. 

In order that accounts might be mutual, thcr^' 
must be transactions on each side, creating independent 
^obligations on the other, and not merely transact ions 
which create obligations on the one side, those on the 
•other being merely complete or partial discharges ol such 
•obligations. Where there is a case of shifting balance, 
-sometimes in favour of one side, sometimes in favour of 
the other, it is a test of mutuality, hut its absence is not 
'inclusive proof against mutuality. If there is a balance 
An favour of either party, it follows that there must be 
mutual liabilities of both parties to each other ; if the 
balance it always in favour of one party in the very nature 
•of the transactions, then the case is one where there ar^ 
mot separate mutual de^ings. 

In order to prove a mutual and open account curren 
it is sufficient to prove mutual dealings between the 
^parties consisting oi lalcs made, or services performed, by 
•each parly, to or, for the other, creating mutual duties or 
'reciprocal demands. Where there was an obligation, on 
nhe one hand, to pay salary and an obligation on the 
•other hand, to account for and pay over to the principal 
the amounts that may yearly be found due on balance 
'to the principal, 

HiUf this it mutual account. 71 Ind. Cas. 466 = 17 
M.L.W.243=i9a3M.W.N.8i=A.I.R« 1923 Mad. 278 = 
44 M.L.J. 184. 

” "'Art* 85— ShiftiBg balatsce. 

Tbe plaintifb* firm made advances of money to ib^ 
'defeiidanu. TIM d^codants were dealers in grain and 
used to send their pain to the plaintiffi* shop. Plaintifis 
sold It as comn^ioa agents and, after deducting their 
•coipinLidon and other charges, credited the amount re- 
•maining to the defendants in the account, 

tiMt the acoounls came within Art. 85. 
«4 MX.T. 498, FoU. 

^ mutual when there arc transactions 

creating independent obligations on the 
.where the transactions cfeate obligations on 
one stde only, those on the other being merely complete 
Of partial diachargea of such obligations, the account is 
mot mutual. ^ 

Tlie a hwiu e of a AUUng balance was noi conclusive 
agaimt of the account. 17 Mad. 293 and 


-Art. 85 — Shifting balance. 

To bring a case within Art. 85, there must be inde- 
pendent obligations between the parlies. Fhc existence 
of a shifting balance though important evidence of mutua- 
lity is not conclusive ; there must be transactions on each 
side creating independent obligations on the other. 
34 Mad. 5^3 = 21 M.L.J. 391=8 M.L.T. 4i2 = (i9ii) 
I M.W.N. 1=8 Ind. Cas. 141. 

.——Art* 85— Shifting balance — Balance always 

in favour of one party. 

Per Abdur Rahim, J.— It is not sulBcicnt that the account 
is open and current or that the encries sliow debit and 
credit ; there must be reciprocal <lrmands. Accounts 
are not open and current when the opposite 
party is not allowed to show that they were not kept in 
the ordinary course of business. (Per Philips, J .)^ — 
It makes no difference that the expenditure! and receipts 
are kept in separate books, nor that the balance is always 
found to be in favour of one party. 10 M.L.T. 409 = 
22 M.L.J. I 4 =(i 9 ii) 2 M.W.N. 440=12 Ind. Cas. 673. 

—Art. 85— Shifting balance — Accounts seen 

every year. 

Open, mutual and current account with reciprocal 
demands in which there is sometimes a balance against 
one party and sometimes against the other and a formal 
balance struck within 3 years from the close of such an 
account, is the one contemplated by Art. 85 though the 
parties may be taking account and finding balance every 
year to see how the accounts stands. 99 P.W.R. igio = 
75 P,R. 1910=124 P.L.R. 1910=7 Ind. Cas. 715. 


9. Startixig point of limitatioii • 

—Arts. 85,89, lao, 6a — Starting point of limiAtion. 

A sviit was brought to recover certain amount from 
the sons of a deceased karpardaz who has said to have 
retained that sum wrongfully out of moneys collected 
by him on various dates, v^ithin three years from the date 
of the death of the katpardaz- The Courts found th^ 
in fact there was no liability on the part of the deceasw 
karpardaz to pay over sum received to the estate directly 
on receipt. There was running account, and the arran^* 
ment was that he should retain sufficient funds 
hands out of the collection for cost of litigation on behalf 
«f the plaintiff for whom he held a general power-of- 
attorney : 

Held, that Art. 6a did not govern the case. The 
date of receipt of the sums could in no cimunutanccs 
operate as the starting point of limitation. The liabimy 
to pay the sum claimed first arose at the time of the 
kaiUrda€i death. Whether the suit be against him or 
his sons, there was no question of limiUtion running 
before that date. Limitation could run only from the 
date of death and, therefore, the suit was within time 
whatever article of the Limitation Act might be held 
applicable, whether Arts. 85. 89 or 120, since the smt 
WM within three yean of the karpardaz s death. 7 L..L,. l . 
87-8 B.R. a66=«A.I.R. 194a Pat. 181=23 PLT. 
457=197 I«id. Cas. 674. 

— A*t. 85 — Mutual, open and c urrent account, 
U — DeaUnge between banker and borrower — 
Starting point. 

Where a depositor borrows monev from a bank by 
means of overdrafu. and occasionally dqKisits money, 
which U applied to the overdrafu, the transaction is not a 
mutual account, and the statute of limitation runs from 
the date ct each loan notwithstanding the fact that the 
mntactioa opens with a credit to the depositor. 

Mtual, open and cun nt account means a course of 
where each party furnishes credit to the other 
on the rdiance «hat on settlement the accounu will be 
allowed ¥> th«t pne will reduce due on thp 
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other. A suit to recover the balance due on such an 
account is governed by An. fis. 8 B.R. 2i8=.^.I.R. 
1942 Pat. 20i=aC97 Ind. Cas. 449. 

Art. 85— Mutual, open and current account, 
what is — Starting point of limitation. 

Where, between the parties, there is a dual contrac- 
tual relationship : (il that of borrower and creditor 
and, (ii) that of principal and agent and in these dealings, 
the plaintiff ns creditor has demands against the defen- 
dant, while the defendant as the principal has indepen- 
dent demandi against the plainti^ as his agent, and the 
itcTOs relating to all (he dealings arc entered in one ac- 
count, such an account is clearly a mutual, current anti 
open account and a suit for recovery* of the amount 
due on it may be brought within three years from the 
close of the year in which the la.st item admit lee! or provetl 
is entered in the account. A.I.R. 1939 Lah. 356 = 

41 P.L.R. 8099185 Ind. Cas. 805. 


• Art. 85— Miscellaneous— Balance due on cup-* 
rent account— Last item within time but advanced 
more than 3 years of preceding item. 

Where the last item in a mutual open and current 
account was advanced to defendants within 3 yean- 
but that item was advanced more than 3 years after 
the close of the year in w hich the last preceding item wa^ 
entered, the .suit is barred by limitation in respect of the 
previous account. i Lah. 12 =-64 P.t.R. 1920=35 
P.W'.R. 1920=55 Ind. Cas. 872. 

" - Art. 8^— Starting point. 

l ire insurance — Clause making company not liable 
alter 12 months from date of 1os.n — Clause does not offend 
against Art. 86, Period of investigation by Company^ 
cannot be excluded, ii R. 475=. A.I.R. 1934 Rang. 

M 9 Cas. 15, 

“ —Art. 89- 


-Art« 85 — Starting point of limitation — Mutual, 


Synopsis. 


open and current account — Limitation. 

Plaintiffs and defendants agreed that the former ^hould 
purchase grain for the latter and store it in their goduwn, 
that defendants should pay interest on the outlav, make 
a deposit to cover losses and that defendants should he 
entitled to any profits made upon the resale of ihe grain 
by plaintiffs, //cW, tliai the transaction was a mutual, 
open and current account and limitation began to run 
at the close of the year in wliich the last item was entered 
in the account. 15 Ind. Cas. 336 (All.), 

Art. 85 — Starting point of limitation — Mutual^ 

open and current account. 

When the account is a running account showing what 
l>alancc is due from cither party at different times but is 
nevA finally settled, limitation begins to run only from 
the date of its being dosed, 115 P.W.R. }<)oq^}nf{ 
P.L.R. 1909=4 Ind. Cas. 960. 

Art* 85 — Starting point of limitation — Run- 
ning accooot — Limitation Act (15 of 1687), Sch. U, 
Art. 85 — Sait for balanco oa nmning accotmt— 
JorisdictloD of single bench of Chief Court— Small 
causa of below Rs. 5,000— Qoestion of fact— Regu- 
larity of an account to bo basis of a claim— Benami 
transaction — Transaction by agent on behalf of 
principal. 

Where an account between a priiuipal and his agent 
shows what balance is due from either party at diffcTont 
limes but is never finally settled, it is a running account 
and limitation begins to run from the date of its bcinc 
closed under Art. 85. 128 P.L.R. iQoo=iir, p,\u^ 

1^09=4 Ind. Cas. 960. 

Art. 85— Starting point of limitation. 

Where the dealiogs l^iwccn the parties arc such as lo 
create independent obligations in favour of one parly 
against the other the account between tlum is a mutual 

01 this nature giving rise to reciprocal demands, and 
mitation begins to run from the close of the year in 
wl^h the last item was entered in the account. [1896] 

A.' fi ® Ind\ Cas. 

lo. Miscellanoons. 

Art. 85 — Rl^t Co sooi whan accrues. 

In the case of ^ open, mutual and current account a 
^ilor is entitled to sue upon an acknowledgment 
duly made and entered in the books provided he brings 
^ suit within time calculated from the dale of that entry, 
ifte rigM to sue upon such an acknowledgment is not 
postponed from time to time by the payment of a few 
f?"*? , y.. . debtor into bis account. A.I.R. 104^ Sind 
(194a) Kar. 44ii»ao4 Ind. Cas. 481. 


1. Applicability. 

2. Death of agent. 

3. Death of principal. 

4. Dessand and refusal. 

5. Joint Hindu family. 

6. Movable property. 

7. Starting point of limitation. 

See also LIMITATION ACT, ART. Re— IF.RMINA- 
TION OK AGENCA’. 

6. Termination of agency. 

See also LIMri A'I ION ACH', ART. STARTING 
POINT OK LIMITATION. 

I. Applicability. 

-Art. 89 — Applicability — Current account in bank— - 
Overdraft by customer— Limitation applicable*— 

“Mutual, open and current account”. I.L.R. ( 194^1 
Mad. 325 = (t945) 2 M.L.J. 120=58 M.L.W. 
“•945 M.VV.N. 4I5=A.I.R. 1945 Mad. 467. 

■ Arts. 89 and 120— Applicability— Suit under 
S. 79 of the Lunacy Act against the manager of 
lunatic’s estate. 

A lunatic for whosi; estate the District Judge appoints 
a manager, cannot be said to be the principal of the 
manager of his iisiatc within the meaning of Art. 89 of 
the Limitation Act. ’ll*tR(bre, that article canMt 
apply to a suit under S. 79 of the Lunacy Act against 
the manager and as ihcic is no other specific article 
applicable to such a ca.se, the residuary Art. 120 will 
apply. 23 Luck. 65=A.I.R. 1949 Oudh 51 = 1947 A.W* 

R. (C.C.) 273= >947 O-A. (C.C.) 273=1947 O.W.N. 
. 530 * 

—Art. 89— Applicability. 

Suit for money recovered under a registered povver-of- 
attomey — Claim based on power — Article 1 16 and oot 
Art. 89 is applicable. A.I.R. 1944 Cal. ic6=LL.R 
(• 943 ) • Cal. 578=212 Ind. Cas. 483. 

A rt. 89— Co*oiviwcts suit for accounts. 

To a suit for accounts by one co-owner against another 
who has received more than his share of the incccae o 
the property, article applicable is either Art. 89 or Art. 
120, but not Art. 62. The question whether Art. 69 
or Art. 120 applies depends upon the facts of each case. 
A.I.R. 1943 Bom. 216=45 ^m. L.R. 424=208 Ind. 
Cas. 340. » 

Art, 8^— Appl icab ility— Suit for accounts by 

word dgidnst goaxdiaii* 

A suit by a ward against his guardian for rendition 
of accounts is governed by Art. lao and not by Art, 89. 
A.I.R. 1943 Pat. ai8«»22 Pat, 114=0 B.R. 

Ind. Cas. 126. 
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Art. 89 — Applicability. 

A suit for accounts against a Receiver appointed under 
O. 40, C. P. Code, is not governed by Art. 89 but by 
Art. 120. A.l.R. ig^aCal. 483=75 C.L.J. i=46C.W.N. 
294=1. L.R. (1942) I Cal. 577=202 Ind. Cas. 389. 

Art. 89 — Applicability. 

A suit for accounts and rccoveiy of shares pledged as 
security for the loan by the wife of the deceased debtbr 
is governed, not by Art. 89 but by Art. 120. A.l.R. 
1J42 Mad. 386=55 M.L.W. 90=1942 M.W.N. 129= 
(1942) i M.L.J. 274=206 Ind. Cas. 539. 

Art. 89 — Applicability — Suit to recover profits 

wrongfully withheld. 

When a person has been placed in rightful possession 
as custodian {supTatdar\ and he rightfully receives the 
profits in that capacity, but wrongfully wit^olds them, a 
suit for their recovery is not governed by Art. fig but by 
Art. 120. A.l.R. 1941 Nag. i8i=I.L,R. O942) Nag. 
92= 1941 N.L.J. 184 = 201 Ind. Cas. 220. 

Art. 89^ — Applicability — Principal and agent. 

Suit by principal to enforce charge creaitclin his 
favour by agent to secure n-.oney that tnigla he found 
due from agent falls urdei Art. 132 and not iind<T Art. 89 
or 116. A.l.R. 1941 Cal. 257=72 C.L.j. 480=44 
C.W.N. 793=195 Ind. Cas. 151. 


for a .share of profits 
*" possession is governed by Art 

A.I.R. .933 All. 64^ = 55 A*e. 4 -= 47 'ln^ ci. 

— 89— AppIl^bility^Suit for accounts of 
dis&olvM partnership* ^ ” 

Whcie, after the dissolution of a partnership an 
agreement Avas entered into between the partners to the 
effect that two of them were to collect the outstandinas 
of the partnership as trustees and to deposit the amouM 
in a bank after paying off the partnership liabilities and 
that all the partners should share the balance equally 
and one of the partners sued for rendition of accoimts of 
the moneys realised under the agreement: 


HfU, that the agreement created a modified form of 
nlation-vhip of principal ard agent between the parties 
quite apart frtni that of the original agreement of part- 
nership that had been dissolved and the suit was, therefore 
goAcrncd by Art. 89 and not by Art. 106. A.l.R. 193/ 
Lah. 300= 134 Ind. Cas. 527. 


■■ ' Art, 89 — Applicability — Suit for accounts by 
one co-tenant against another. 


An action for accounts by one co-tenamt against the 
other not being an action for money had or received 
is governed by Art. 120 and not by Art. 62 or Art. C9. 
A.l.R. 1940 Cal. 363 = 1. L.R. (1940) i Cal. 110= 
189 Ind. Gas. 642. 

——Art. 89 — Applicability. 

Three sisters succeeding to residue of father’s Zasnindari 
under will — Eldest appointed manager for collecting 
account.s and profits and distributing them between them 
Suit by one sister against her for accounts of profits 
is governed by Art. 89 and not by 62. A.l.R. 1939 All. 
t4a*=(i939) A.L.J. 428 = 1939 A.W.R. 45^='939 
•R.D. 382 = 1. L.R. f>539) All. 594=183 Ind. Cas 

584. 

Art. 89— Applicability. 


Three firms S, M and R had dealings with each other. 
The two firms, S and M were carrying on business to- 
gether through their agents. Firm R owed the other 
two firms jointly certain amount and cxeculid two 
promissory notes, both in favour of the M firm as the 
nrm S was in a chaos at the time. With respect to thr 
latter mote certain securities were given to the M firm 
•o that it might collect whatever was realisable out of 
those securities and appropriate the amount towards 
the debt due to the two nnns. Firm M collected certain 
amount in respect of the second pro-note. Firm S 
brought a suit for accounts in respect of the collrclions : 

Htld, that the relationship between S and M firms 
was akin to that of a trustee liable to account though no 
veeific trtist was created for the purpose and the suit, 
Cherdbre, was not governed by Art. 69-but by Art. 120* 
^I.R. 1999 Mad. 671 =49 M.L.W. 6o8-(i939) M.W.N. 
•60=169 Ind. Cas. 31. 

-Am^ * 9 k Applicability — Agent serving prin- 

dp«l under udary chit for period of thiw ycar»— To faci- 
Utiatc ^incM, agent aim given power-of-attomey not 
for liimled period— On expiry of first, another salary 
^it executed changing otiiy salary and commi«ian. Suit 
for ^counU by principal, on termination of agency— 
Auction of excew of authority in transactions— 
Articlr applicable waj 89 and not 90— Period of agency 
tmder two salary chits, held to be ungle agtticT. A I.R. 
1998 Mad. 96=183 Ind. Cm. 8a. 


Art. 89' — Applicability — Suit for accounts by 

principal against agent — Limitation. 

A suit by a principal agairwt hi.s agent for accounts is 
not a .vuit for compensation for breach of contract within 
Art. 116, and is governed by Art. 89. 

The plaintiff and the defendant, who were brothers, 
and another brother, as members of a joint family, 
owned a village. In 1896 they executed a regbtered 
deed of partition by which they agreed that each brother 
should Le in management of the village lor two yeara 
in turn and should settle the account lor his management 
in July of each year and pay th»- amounts due to the 
other brothers. The defendant was in management 
under that arrangement tor Fasli: 1326 and 1327. The 
plaintiff sued for what was due to him for those Faslis. 
Ihe defendant in his written statement claimed to set 
off what was due to him from the plairttiff for the plain- 
tiff’s period of management, Faslis 1324 and 1325. Tire 
District Judge found that the defendant's claim for tlioee 
two earlier Faslis was barred, as it should be taken to be 
governed by Art. 89. On appeal it was held that the 
defendant’s claim in respect of those two Faslis waj in 
time as it could be brought under Art. it6, as well as- 
Art. 89 : 

Held, that as both the parties had chosen to sue for 
accounts, though they could have sued for compensation 
for breach of contract, the defendant’s claim was governed 
by Art. 69 and was barred. 62 M.L.J. 45 = A.I.R. 
1931 Mad. i85 = (i93o) M.W.N. 1199=33 M.L.W. i-= 
54 M. 654=131 Ind. Cas. 165. 

■ ■' Axt. if— App U enb i Uty. 

When an agent agrees to submit yearly accounts In- 
his principal, a suit for account against the agent is 
governed by Art. 89. 1930 M.W.N. 1199=33 M.L. 

W. 1 = 131 Ind. Cas. 165=54 Mad. 654=A.I.R. 1931 
Mad. 185=62 M.L.J. 45. 

Art. •• — A^ftUahOlty — rwiminn 

When by an oral agreemait one tenant-in-commoD is- 
Icft in powession as the agent of the other tenant^iu- 
common, if one of them sues him for an account, the 
suit is govemed by Art. 89. 1930 M.W.N. 1199= 

33 M.L.W. 1 = 131 Ind. Cas. 165=54 Mad. 65.^- 
A.I.R. 1931 Mad. 165=62 M.L.J. 45. 



Wbsre by virtiM ti an arrangement some of the 
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-aharcn have been realizing fi nt ol joint immovable pr^ 
perty for division anioiiR othrr r«t-sharcrs. tlie relation- 
ship between the latter and tin- former is that of an 
agent and principal : and a sum for reali/atifin of ilic 
share of rent by the ro-sl.;,ier is governed by Art. H«. 
and nor Art. tVj. nt liul. ( as. ha-. -lo L.I.'.T. 

A.I.R. i92fU,ah. ORH. 

^ 89-- Applicability No demand or refusal. 

In a suit by tin; prtiifi})al against agent for rents and 
profits <,f the s,ut im.pertv. if there was no demand and 
rctusal of acfounls, the agent is liable to account for all 
the arnnunts rc<.eix,d .m b< half of the plaintiff. It is 
nntnaierial in auli a case whether Art. 89 applies on 
the ground of agent y, «ir .\rt. tjo applies on the ground 
of absence o| specific contract of agenev. 1 14 Ind. C.is. 
164 — A. I. R. 1928 Mad. 1236. 

Art. 89-— Applicability — No contract of agency* 

\\ here there was no specific < on tract of agenev between 
the parties ,\rt. 120 should be applied and not Art. 80. 
A.I.R. 1922 Mad. 150 a-.B.), Foil, tta Ind. 
3G4=A.I.R. 1928 Mad. 1236. 

——Art. 89 — Applicability — Suit for accounts 
Where misappropriation is alleged. 

To a suit by principal, for an account of the m.tnagt - 
nient «>f certain pmpertic.s of his <-state the proper article 
applicable is Art. 89 even when what i.s rhargrd includes 
misappropriation. 41 Mad. i. Rcl. on. too Ind. C:.is. 
332-« A.I.R. 1928 Mad. 906. 

Art. 89~Applicabilicy— Produce of fields. 

J sued the son of one H for an account of the ptodu* '• 
of certain fields for some years. He alleged that // 
nrt.uned the produce of thi fields during these ve.ir.> on 
bis behalf. 

Held, that Art. 62 or .^rt. 89 would govern the suit. 
112 Ind. Cas. iq 6'®=A.I.R. 1928 Nag. 256. 


taken. 25 C..L.J. 335-— 21 C.W’.N. 591=^40 Ind. Cas. 

Arts. 89 and 132 — Applicability — Principal and 
agent *• Kabuliyat by agent — -Dismissal and re- 
appointment-— Defalcation after reappointment. 

htibuhyat was executed by the agent hypothecating 
certain immoveable property to be answerable for any 
<lefaIcation made by him or any damages suffered by 
the principal through his negligence. The agent was 
dismissed the next year but was reappointed the year 
.liter. Held, that the agent’s position at the year of 
re-app<jintmcnl was not governed by the Kabuliyat but 
by ihe ordinary rules ap))licahle between the principal 
and agent aiul Art. 89 of ilic Limitation .Act applied to 
the .suit. 2iC.L.j. 4=,8 29 Ind. Cas. 7.48. 

Arts. 89 and 3G- Applicability — Suit for money 

misappropriated. 

A suit for money received and misappropriated by a 
servant is governed by .\ri. 89 and not by .Art. 36. R is 
immaterial in a civil action whether the misappropria- 
tion charged is criminal or not. If there is no misappro- 
priation but money is payable by the defendant lo the 
plaintiff Ibr money received by the defendant and not 
accountcti for, .Art. 89 still .applies. 28 Ind. Cas. 452 
fCal.f. 

Arts. 89, 115, 116, 132-- ApplicabUity— Sait 

against gumasta for accounts — Hypothecation of 
immoveable property to secure agent’s liability-' 
Limitation- Registered contract — Stipulation to 
furnish periodical accounts, 

Ortlinarily speaking a suit by a principal against lus 
agent for an account is governed by Art. 89 and the 
pcriotl is three years from and after the demand for and 
refusal of such document or the trmiinaiinn of the agency. 
14 C.W.N. 122=5 Cas. 59. Alio 14 C.W.N. tst- 


——Art, 89— Applicability. 

The plaintiff engaged the tlefcndaiit a> liis agent to 
look after certain villages and collect the rents, n tidcring 
an account to the plaintiff between the pariicj. There 
were written agreements iKiwetn the parties. .After 
some years, the (lerendani was dismissed. 

Held, a suit by the plaintiff for accounts was goveme«l 
by Art. 89 and not An. 1 15 of the Lim. Act. 89 Ind- 
-Cas. 275’=4 Pa'- P.L.r. iii^A.I.R. 1925 

Pat. 494. 

Arts. 89 and 11— Applicability— Suit for — 

Money loft with vendee for payment to creditors. 

A suit by vendor to recotcr trom the vendee the moneV 
left in his hands to be paid to creditors which he lias 
■tailed to pay must be regarded as a .suit for account in 
spile of the plaintiff’s asking for a decree for a definite- 
sum. II A.L.J. 152 = 18 Ind. Cas. 33$. 

■ ‘Arte, 89 nnd 62— Applicability— Joint property 
— Partition — Portion kept joint — Suit to recover 
share and for accounts. 

Where at a partition between the members of a joint 
Hindu family, a portion of the family property is left 
undivided with the senior member of the family wiUi a 
viw to its being realised and the proceeds divided, a 
•Suit for .iccounts and recovery of his share in such pro- 
perty by a member of the family is governed bv Art. 89 
and not by Art. 62. 22 Bom. L.R. i289=A.'l.R. 1921 
Bom. 384. 

Arts, 89, 1x5 and 64 — Applicability — Adjusted 

account — Suit for money due on. 

Where the accounts of an agent have been taken and 
adjusted and a specific sum is found due from agent to 
principal, the principal can sue forthwith under Art. 6.4 
.*15 of Limitation Act and not under Art. 89 
which contemplates suits in which accounts have to be 


Arts, 89, 13a — Applicability and scope. 

Th<* fart that the agent had exerulcd a kabtiUyot 
whereby he li.iil hypothecated certain immoveable pro- 
perties to secure his liability would not alter the nature 
of the suit so as to make .Art. 132 applicable. 14 C.W.N- 
122-- 5 Ind. Cas. 59. 

Art. 89 — Applicability -Suit against — Collec- 
tion agent. 

Suit against a collection agent Ibr account in tb^ 
absence of an express contract to render account every 
year comes under Art. 89. If the agency terminates 
within three years from the date of suit and accounts 
not demanded during period of agency, no portion of the 
suit is barred. 14 C.W.N. 121=5 Irld. Cas. 58. 

Art, 89, 90 and xi6 — Applicability — Suit to re- 
cover money misappropriated. 

.\ suit to recover certain sums of money niis.ippropna- 
ted by an agent comes under Art. 1 16, if the agency was 
created under a registered instrument. But if the agfh* 
is only sued for damages for want of due care and dih- 
gcnce, the suit comes under .Arts. 89 and 90. 13 C.W.N* 

212 = 4 fnd. Cas, 556. 


-Arts. 8g, 1x6— Applicability and scope. 

To ascertain whether Art. 89 or 116 applies, R 
necessary to sec what is the relief which the plainttff 
claims. The expression “ moveable property ” 

Art. 89 includes money. 27 A. 27; 8 C.W.N. US » 
I C.L.J. 147 ; 1 C.L.J. 232. A suit not merely for ^ 
account, but also to enforce in the plaintiff’s favour tW 
charge created to secure the moneys which might b* 
found due from the agent to bis principal on his ac»un^ 
falls within Art. 132 and the period of limitatiou 
twelve years from the time when the money sued for 
becomes due. (1908) 7 C.L.J. 279=35 C. 298=’** 
C.W.N. 8ao. 
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——Arts. 69, 115— Applicability — Suit against agent 
tor account. 

A luit by a principal against his agent for money 
received and not accounted for, is governed by Art. 89 
and is barred after three years of the date of termination 
of the agency. An agent’s contract to account, is specially 
provided for in Art. 89 and cannot be included in Art. 1 1 5 
of the Act. 14 C. 147 ; ^ Ind- Cas. 59 ; 24 A. 27, Foil. 
39 Mad. 376=28 M.L.J. 140=26 Ind. Cas. 740. 

—Art. 89 — Applicability — Suit for money paid 
to make a joint purchase. 

A suit to recover money paid to defendant to be used 
in a joint purchase of property, is governed by Art. 89 
and not Art. 60 or 106, as the defendant was acting only 
as the agent of the plaintiff. 33 Ind. Cas. 438 (Lah.). 

Arts. 89, X20— Applicability — Principal and 

agent — Suit for accounts. 

A suit by a principal against his agent for an account 
and for payment of money found due upon an account 
being taken is governed by .\rt. 89. 1 C..L.J. 232 = 

3a C. 719. Also suit for accounts by Zemindar against 
Naib — Principal and agent. (19031 0 C.W.N. 113. 
Also The period of limitation is three years and it would 
run from the date of the termination of the agency. But 
so far as it seeks to obtain from the agent account papers, 
the suit is governed by Art. 120, and tiic period is six 
years and it would run from the date when such papers 
are to be submitted to the principal under the contract 
between the parties. (1901) i C.L.J. 147. 

e. Death of agent. 

Arts. 89 and xao — Death of agent — Suit against 

legal representatives of deceased agent — Demand 
•ad refusal to account during agent’s lifetime. 

The Limitation Act classifies suits according to their 
description ” and a suit of the description referred to 
in Art. 89 may be brought against the legal rcpr«enta- 
tivci of the agent as well as against the agent himself. 
Where there was demand and refusal to account during 
the agent’s life-time, the cause of action arises on the 
date of the demand and refusal, and a suit brought against 
the legal representatives of the deceased agent more than 
three years from that date would be clearly barred under 
Art. ^ of the Limitation Act. Limitation once having 
4 X)inmenced to run will not cease to run by reason of 
the death of the agent. Art. 120 of the Limitation Act 
it inapplicable where there are other articles in the Act 
applicable to a cate. 50 M. 249 ; 35 C.L.J. 330 and 
I.L.R. (1943) Nag. 470, Foil. A.I.R. 1950 Dacca 13 (2)* 

—Art. 89 — Death of agent. 

Where the plaintiff states quite clearly in her plaint 
that the village shares and the fields in suit were managed 
by the defendants’ father who acted as her waAiuiaidar 
and that he used to recover the village profits on her 
behalf and used to let out the recover the rents of the 
fields and asks that the defendants be called upon to render 
accounts, the relationship of principal and agent obtains 
between the plaintiff and the deceased father of the defen- 
dants and the suit is governed by Art. 89 and if brought 
snore than three years of the death of the agent (which 
teuk^iutei the agency) is barred by limitation. A.I.R. 

(' 943 ) Nag. 

A*t. 89— DMh of agmt. 

Wh« • perm mgaged a pleader of several suiu 
and after the death of the pleader sued the pleader’s 
tcprc*cnmivci for ro account of noncyt advanced 
CO the pteadcr in connexion with the suit, 

HtU, that the suit was barred by limitation it respect 
of suitt disposed of more than three yean before the 
date of suit, as the death of the pleader did not give a 
fresh cause of action against his legal rqwootutivcf. 


924 Mad. 

against legal 


mV 456=50 Mad. 249 = 

AI r'V^-; M.W.N. 32=38 M.L.T. 26- 

A.I.R. 1927 Mad. 157 = 51 M.L.J. 80.^^. 

of action during 

_ Where the cause of action arises before agent’s death 
in a suit against his legal representatives, limitation has 
no fresh starting point after the agent’s death. Articles 
89 and 120 apply to such cases. 84 Ind Cas — 

,5 M.L.T 84 =. 9=4 M.W.N. 5.7=^.^ 

840 = 47 M.L.J. 483. 

^Art. 89- — Death of agent— Suit 

representatives of agent. 

Articles 89 and 90 of the Limitation Act which relate 
to suits by a principal against his agent do not apply 
to suits against representatives of a deceased agent. 
Where there is a continuous and comprehensive agency, 
time begins to run from the time the agent refuses to 
render accounts. 71 Ind. Cas. 916=5 P.L.T. 355 = 
2 Pat. L. R. (Civ.) 205=A.I.R. 1923 Pat. 259. 

Art. 89 — Death of agent — Suit against heirs of 

agent — Onus. 

The burden will lie upon the plaintiff to establish 
with regard to each specific sum that he is. entitled 
to recover it. Art. 89 is not applicable to a suit 
brought, not against the agent, but his representatives. 
Nor docs this article indicate even by implication 
that a suit can be maintained against the representa- 
tU’cs of a deceased agent. The intention of the law 
of limitation is not to give a right where there 
is not one, but to interpose a bar, after a certain period 
to a suit to enforce an existing right. 33 A. 356, Rcl. 
17 C.W.N. 5=16 C.L.J. 282=16 Ind. Cas. 742. 

Arts, 89 and 115 — Death of agent — Suit for 

accounts against heirs of agent— Limitation. 

A suit by a principal against his agent falls within 
Art. 89 ; but if after the termination of agency by the 
death of the agent, an action for accounts is brought 
against his heirs it is governed by Art. 115. If there 
is a contract in writing registered, Art. 116 applies. 
The plaintiff can obtain accounts for only such periw 
as falls within three years of the institution of the suit, 
if Art. 115, applies. t6 C.W.N. 1042=16 C.L.J. 268 = 
16 Ind. Cas. 414. 


Arts. 6a, 89 and lao— Death of agent— Suit for 

rendition of accounts against heirs of an agent. 

A suit for rendition of accounts against the heirs of 
an agent in respect of rents and profits received during 
the agent’s life-time and for realisation of the amount 
due from his estate, is governed by Art. 120 and not by 
Arts 62 or 89, and time runs from the date of agent s 
death. 96 P.R. 1886 ; 10 C. 860 ; 31 A. 429, Foil. 
I P.R. 1912=33 P.W.R. 1912 = 59 P.L.R. 1912 = 
13 Ind. Cas. 930. 

3. Death of principal. 

89, 90 — Death of principal— Claim for 
— Article applicable — Termination of 
•^ncy — ^>^>plication of article against legal r^re- 
•cBtadve. 

Where although different items were mentioned in 
the different schedules to the plaint as forming items 
with regard to which the plaintiff asked for relief, the 
foundation of the entire claim was a claim for accounts : 

HtU, that the suit was governed by Art. 8g and no^ 
Art. 90, that the plaintiff could not alter the frame 
of ^e suit in appellate stage to establish that Art. 90 
gfti not Art. 89 applies. 

Where an agent is appointed by a certain person and 
lhei«afirr that person aies and the agent continues to 
bold service under the sons of the person who had made 
the aj^intment and had died, the agency that was 
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created terminates at the death of the principal, and 
with r^ard to that period, a suit for accx)unt$ would 
lie until the expiry of a period of three years from that 
date and so far as the scr% itc of the agent after the death 
of the said principal is concerned, it should be regarded 
as an agency held under the heirs of the said principal. 
The two periods shoultl have to be separately considered, 
and if a suit for accounts in respect c*f the anterior period 
is instituted more than three years after the date on which 
that agency terminated, suit for accounts must be regarded 
as barred. 

The omiteicn of any mention of legal representatives 
in the words under “ Description of suit” in Art. 89, 
docs not mean that the article is not intended to apply 
to a suit against the legal representatives. A.l.R. 
1935 Cal. 8j7e=40 C.W.N. 245. 

Art. 89 — Death of principal — Provincial Small 

Cause Courts Act (1887), Sch. 11 , Art. 31 — Suit for 
accounts by BncceS8or>in-interes( of the principal — 
Suit is not cc^nlsablc by Small Cause Coast. 

The plaintiffs’ father purchased certain properly 
and entrusted the management of the same to the defen- 
dant, ths maternal uncle of the plaintiffs. The father 
advanced certain sums ol money frojn lime to time to 
the defendant in order that the same might be lent to the 
tenants. The father died in .September. 1918. 'I'he 
defendant refused to render an account of the monies 
that he received and realised sometime in igat. Plain- 
tifla then Bled the suit. 

Held, the suit was one for accounts by the legal repre- 
sentatives of the principal against agent, and Art. 89 
of the Limitation Act applied. 85 Iiid. Cas, 704 = 
6 L.R.A. (Civ.) 273=5A.I.R. 1925 All. 682. 

Art. 8g- -Death of principal — Suit for Accounts 

by heirs of deceased principal. 

The period of limitation for a principal lo sue his 
agent is, undet Art. 89, three years from lh<- dale the 
accounts were demanded or from the ctmtluaion of the 
agency. The heirs of a deceased principal arc entitled 
to demand an account for a period of three years, whether 
the principal has demanded or not. 44 Gal, i =20 
M.L.T. 430=21 C.W.N. 97^24 A.L.J. 1199 = 18 Bom. 
L.R. 1022=31 M.L.J. 836=24 C.L.J. '5 oq=(iqi 6) 
9 M.W.N. 565=5 L.W. 452=36 Ind. Cai. . (RC.). 

Art. 89 — Death of principal — Co-sharer — 

Management by one on behalf of — $uJt by 

beisB of principal. 

A co-sharer managing a property on behalf of hit 
«o-#harer also is an agent of the hatter after which if the 
continues to be managed, the manager would 
be the agent of the representatives of the deceased co- 
sharer. A suit for account against the manager by the 
representatives is governed by Art. 89. The commence- 
ment of the limitation will be the termination of the 
agency where there is no demand for any account or 
where demands have been going on, as long as the 
management continued. But if a demand was made 
which met with no attention, limiiation will run from 
the date of demand. 40 Cal. 108=17 C.L.T. 103=18 
Ind. Gas. 735. 

On appeal 44 Cal. 1 =38 Ind. Gas. i (P.C.). 

Arts. 89, 115 aiid 13a— DMth of principal— 

Agent continuing— Old agency, if subsists— Suit for 
Mcounts by h^irSs 

A %\xit by the principal against his agent for recovery 
ol sui^ to be found due upon adjustment of accounts 
by sale of iomiovcable properties hypothecated by the 
Agent is a suit to enforce a charge on immoveable pro* 
pcrly within Art. 13a of the Limitation Act. 35 C. 
^ci} C.WsN. i22f not foil. Where on the death 

of the principal, the agent continued in the service of his 
^ucceasors in interest, a new agency not governed by 


the original contract is created. Where, under such 
new arrangement the parlies agreed that accounts should 
be submitted from year to year, a suit against the agent 
would not be governed by Art. 1 15 but by Art. 89 of the 
Limitation Act. ii C.L.J. 43, foil. 43 Cal. 248=19 
C.W.N* 1070 = 22 C.L.J. 552=30 Ind. Ci. 697. 

Arts* 89 and 120 — Death of principal— Salts 

for accounts by principal’s representative* 

Art. 89 and not Art. 120 governs a suit for accounts 
brought by a rq^rcsentativc of the deceased principal 
against the agent for transactions up lo the time of the 
print ipal's death and as under S. 201 of the Contract 
Act, an agency is terminated by tlie death of the principal, 
limitation for such a suit begins to run from the date of the 
principars death. 32 C. 719, foil. 9 C.L.J. 107=3 
Cas. 684.^ 

4* Demand and refosaL 

Art* 89 — Demand and refusal — Demand^ what 

la — Deana^ on one of several promisors* 

A demand upon one of sev'cral joint and several pro- 
misors wtH not opera ic as a demand upon the others. 
Hence, the proof of a debt in (he insolvency of one of 
several joint and several promisors will not affect the 
rights of the creditor against the others and will not set 
time running against them* (1935) M.W.N* 688= 
42 M.L.W. 687=A.I.R. 1935 Mad. 1055. 

Art# 89 — ^ Refusal ’ meaning of. 

^ Under Art. Bo, the refusal need not always be express 
and may be inferred from circumstances. Even a failure 
to comply with a definite demand may, sometimes, 
amount to a refusal. 58 C.L.J. i72=A.I.R. 1933 Cab 
204=141 Ind. Cas. 225. 

Art* 89 — Refusal^ what is. 

It is the agent’s duty to keep proper accounts of his 
dealings and a demand by a principal accompanied by 
non-compliance or evasion or procrastination on the part 
of the agent would amount to a refusal within the meaning 
of Art. 89, Limitation Act. 123 Ind. Cas. 228=A.I.R‘ 
1930 Sind 142. 

Art. 89— Refusal# 

The expression * putting off’ is equivalent to post- 
ponement, and postponement is by no means tanta- 
mount to refusal ; on the contrary it implies an admission 
that an account is due and will be rendered. 43 
670, Foil. 80 Ind. Cas* 956 = 3 Pat. 546 = 5 P.L.T* 
303 = 1924 P.H.C.C. 189= A.l.R. 1924 Pat. 664. 
—Art* 89 — Demand and refus^ — Refaaal by 
impUcatloii, 

If there has been a demand for accounts and the agent 
has not responded to the call, there is by implication a 
refusal within Art. 89. So also where the agent has 
submitted accounts but has failed to respond to the 
principal’s demand to explain them. 43 Cal. 248^ 
19 C.W.N. 1070=22 C.L.J. 552=30 Ind. Cas. 697. 

■ — — Art* 89 — Damaxid refnsal — Terminatlw 

of aigancy# 

Where A received money from B for and on behalf 
of C in 1902 and in May 1903 disputed CV right to 
receive the money, but in June, 1903, received a second 
payment from B for and on behalf of C, 

that d’s conduct amounted lo a continuance of the 
agency and that a suit by C against A for recovery of the 
amounts received by the latter, brought in 1907 was not 
barred. 12 Bom. L.R* 951=8 Ind. Cas. 637. 

Arta* 89 and 115 — Demaml Refasml-^ 

Omission to render accounts if refosaL 

Art. 89 of the Limitation Act applies to a suit for 
accounts by a principal against his agent, although 
there is an agreement by the agent to render account 
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every year. The mere failure of the agent to render 
accounta on demand does not amount to refusal within 
Art. 8g of the Act, ,Thc question whether the failure 
of the agent to render accounts amounts to refusal de- 
pends upon the circumstances of each case. 30 C.L.J. 
90=53 Cas. 67^. 

—Art* 89 — Demand ?.nd refusal — Suit for 
uccoant^— Agent^ Manager of properties — No 
demand — Right of Principal. 

An Agent was appointed on 24th May, 1896, for 
the management of lands and in 1897 the principal 
transferred the properly to his wife and two years later, 
the wife retransferred it to the husband. The Agent 
continued to manage it as if no transfer had been effected 
and the agency was finally terminated in 1910. The 
present suit was instituted on 2and March, igii, in 
respect of accounts. 

Held that Art. 89 applied and in the absence of any 
demand and refusal during the continuance of the 
agency, the plaintiff was entitled to the accounts claimed. 
20 C.W.N. 356=21 C.L.J. 462=29 Ind. Cas. 848. 

—Art. 89 — Demand and refusal — Neglect (o 
comply wi^ demand — Cause of action. 

Where there is a demand for account and rHusal, 
cause of action accrues from the time of refusal and not 
from the date of determination of agency. A nc'glect 
to comply with the demand for account is tantamount to 
refusal, ii C.L.J. 43=5 Ind. Cas. 186. 

* Art. 69 Demand and refusal — Refusal to 
render accounts— Postponement — Limitadon. 

The refusal contemplated in Art. 89, is a definite 
refusal and there must be definite evidence that a definite 
demand was made upon a definite date and refused. 
It is iniuBicient to say that demands were made from 
time to lime and the plaintiffs, were “put off” by the 
defendants. ** Put on ** means postponement and the 
postponement is by no means tantamount to refusal. 
43 Ind. Cas. 570 (Pat.). 

* Arts, te — *d 120 — Suit for accouats — Demand 

sad refnssL 

Art. 120 is a residuary article applicable only where 
no other article covers the suit. Express demand and 
refusal are necessary to start limitation under Art. 89. 
208 P.W.R. 1912=14 Ind. Cas. 19. 


^Art. 89 — Demand and refuaal — Refnaal-^ffean* 

ing of, ^ 

The refusal of an agent to render accounts mentioned 
in Art. 89 must be an express refusal on a definite date 
and not a mere refusal to be inferred from the omission 
on his part to fulfil a promise which he has made to 
render accounts in answer to a demand made by the 
principal. 1 P.R, 1912 = 33 P.W.R. 1912 = 59 P.L.R. 
1912 = 13 Ind. Gas. 930. 

5» Joint Hindu family* 

——Art* 89— Joint Hindu family — Mlaapprpprlatlpn 
by managor* 

A claim by a member of a Hindu joint family against 
we manager of the joint property in respect of certain 
fam ly outst andings alleged to have been collected and 

‘f 

51 c.LjT" 

1930 M.W. 

(P.C.). 

' Art, 89 — Jol0t Hinda Ob* menber 

coIl*ctliig oatatBadings after pardtiaa. 

When after partition one brother it recovering out* 
atandinn originally due to the joint family there must 
be an hnplied contract of agency between one brother 


, inmu.ym, ivevenea. 131 Ind. Cai. aos— 
•36—3* M.L.W. 176*33 Bom.L.R. 409* 
,N. 6o*A.I.R. 1930 P.C. 18*58 MX.J 


8^—4* I>emaiid and retaanh 


i4(>6 


of account, and ^cov;.;’' of 

» rfnr 

1929 Lah. 407. ^ ^ ^ 275«A.I.R. 

' ®9 — ^Joint Hindu famJlv— 

included in partitiem. ^ 'oporty not 


Where m a partition suit a property which wa, 
under a mortgage by the familv was not includSIn 
division and subsequently one member recovered tho 
rent and the mortgage-debt and purchasS c«t^n 
property and in a suit by one member to recover hTs 

share of the property and the money recovered. 


Meld, that the claim of the plaintiffs with regard to the 
rent and the recoveries of the mortgage debt was not 
barred by limitation, as it was governed by Art 89 and 
not by Art. 62. 22 Bom.L.R. 1289 and A.I.R. 1925 Bom. 
148, Foil. 

Held, further that rvni if Art. 89 did not apply the 
suit would be deemed to be one for account which would 
be governed by Art. 120. A.I.R. 1922 Mad. 150 (F.B.) 
Foil. 113 Ind. Cas. 173 = 30 Bom.L.R. 9I2 =A.I.r! 
1928 Bom. 365. 

Art. 89 — ^Joint Hinda family. • 


Where two divided families have joint dealings managed 
by the eldest member, a suit for account against the 
manager is governixi by Art. 89 and not by 62. 32 

M.L.T. 86^27 C.W.N. 725=A.I.R. 1923 P.C. 31 (P.CJ. 


Art. 89 — Joint Hindu family — Partition — Suit 

for mesne profits received by one member. 

W’here the members of a joint Hindu family become 
divided in status but the properties have not been actually 
elivided and apportioned among them, and subsequently 
one of them brings a suit for partition by metes and 
bounds claiming also an account being taken of the 
movable properties outstanding and collections made by 
the various members in respect of the properties. 

Held, that the projier article to apply is Art. 120. The 
p<Ti<xI of limitation will run from the demand of the 
share by the plainiiff or refusal by defendant. If the 
facts be that the rents and proHts were received with 
the consent of all conccmetl, by the various members 
in possession pending final settlement by division, each 
of such persons might be considered as agent for himself 
and his co-owners. In such a case Art. 89 will apply. 
71 Ind. Cas. 177=1922 M.W.N. 215=15 M.L.W. 595-= 
30 M.L.T. 279'- 45 Mad. 648=A.I.R. 192a Mad. 150= 
42 M.L.J. 507 (F.B.). 


Art. 89 — Joint Hinda family — Partition — Seen* 

riti«* reaUsed but not divldod — Suit by other* 
to recover their shares. 

Where at a partition immovable property is divided, 
hut the debts due to the family arc kept joint in (he name 
of one of the members to be realised by him and divided 
among all the members, all the members become tenants- 
in-common with respect to the debts. The member 
realising the debu must be considered as the agent and a 
suit by the members for the recovery of their share of 
the debts after their realisation would be governed by 
An. 89 and not Art. 62. 

Time would not begin to run until a demand was 
made and refused, or the member realising the debts 
showed his intention to hold the fund which he had 
collected against the other members. 59 Ind. Cas. 357* 
45 Bom. 3I3=A.I.R. >921 Bom. 384. 

6. Movable property. 

Art. 89 — Scope — Movable p r o p erty, meaning 

of. 

The term movable property includes money. TTiere- 
fere, Art. 89 applies in a case where money was received 
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by the agent on behalf of thr principal and waj not 
accounted for. That l>cing so, llic j^criod of limitation 
is to run from the time wh<*n llie account was demanded 
and refused or from the time the agency irnninated. 
The article is not limited only to suits for accounts. 
38 C.W.N. 211— A. I. R. 1934 Cal* 238=^60 Cal. 1347 — 
149 Ind. Cas. 996. 

■ Art, 89— Otniesioo to render accounts— Mo ta- 
ble property includes money» 

Where the defendant employed to collect rent by the 
plaintiff from December, 1907 to October, 1915, wa> 
askcci to submit accounts up to 12th April, t 9 t 4 » on 
or Ix fore 13th May, 1914, but failed to submit them and a 
suit was filed against him on 27ih August, C948, for 
accounts for the whole period from 1907 to 1915, 

Hfldy the conduct of the defendant in not complying 
with the demand to submit accounts amounted to refusal. 
'Fhe claim therefore so far as it related to accounts up to 
12th April, 1914, was barred by limitation a$ the suit 
was instituted after three years from J2tli May, I 9 I 4 » 
the date of refusal. But the suit was in time for the 
accounts from the t3ih April, 1914 to the 1 ith October, 
1915. The article applicable is Art. 89 aiul not Art. 1 15 
or 1 16 which apply only where there is no specific provi- 
sion. ’ The term ‘movable property’ incKules money. 
68 Ind. Cas. 562=549 Cal. 250=-26 C.W.N. 61^35 
C.L.J . 1 1 1 « A-l.R. J922 Cal. 355. 

Art. 89— Moveable property — Money. 

The expression ‘moveable property* in Art. 89 in- 
cludes money. 25 C.L.J. 335^21 C.W.N. 591 =^40 
iod. Cai. 359. 

Art. 89 — Moveablo property — Money . 

Money is moveable property within Art. 89 of the 
Act. 39 Mad. 376*28 M.L.J. 140*26 Ind. Cas. 740. 

Art. 89 — ' Moveable property * — Money. 

The words ‘ moveable property * in Art. 89 includes 
money. (1901) 3 Bom.L.R. 576=24 A. 27=28 LA. 
227 (P.C.). 

7. Starting point of limitation. 


Sec also LIMITATION ACT, AH I*. 89— TERMINA- 
TION OF AGENCY. 


Art. 89 — Starting point under — Suit to recover 

money collected by agent under genera! power. 223 
Ind. Cas. 53 * “>945 M.W.N. 735=58 M.L.W. 650^ 
A.LR. 1946 Mad. 122 = (1945) 2 M.L.J. 484. 

’Arts. 89 and Z45— Starting point of limitation- 

principal providing his agent with petrol pump^ 
tank^ and acccasorlea for selling petrol during the 
cont^uance of the agency — If “ deposit within 
meaning of Art, 145 — Claim for return of the 
property. 


Where a petrol pump and tank is provided by the 
principal to the agent for the sale of petrol to be returned 
CD the termination of the agency, the cause of action for 
return of the pump, tank and accessories arises on the 
termination of the agency, and Art. 89 of the Limitation 
Act applies and a suit instituted beyond three years after 
the cause of action arose will be barred. Art. 145 cannot 
have any application to such a case even if it is assumed 
that the delivery of the pump, tank, etc., was a ‘ deposit 
The cause of action and the right to sue tirsi arose when 
the business between Uic parties ceased or the agency 
terminated and not on the date when they were delivered 
to the agent. LL.R. (1948) Mad. 296= A.LR. 1948 
Mad, 76 (2) = 1947 M.W.N, 357=(i947) i M.L.J. 360. 

^Arts. 8g> 123 and 62 — Starting point of limi- 
tation — D^endant undertaking to distribute sale* 
proceeds amongst heirs of deceased — Suit by one 
of heirs for his share— Asticle applicable — Time, 
when runs* 


Where the estate of a deceased Muhammadan was 
sold in accordance with the wishes of the majority of the 
heirs and the .^ale proceeds were kepj: with the drfendant 
for distribution to the heirs according to their respective 
shares, a suit for the recovery of his share by one of the 
heirs cannot be regarded as a suit by principal against 
agent within the meaning of Art. 89. It also cannot 
be regarded as a suit against person legally charged with 
administration of the estate with a duly of distributing 
any portion of it under Art. 123. The suit is governed 
by Art. 62 and time runs from the date when the defen- 
dant received the money and not from the time of the 
plaintiff’s knowledge that the defendant had received 
the money. 58 M.L.W. 555 -1 945 M.W.N. 671 = 
(> 945 ^ 2 M.L.J. 422=.\.LR. 19*16 Mad. 116=224 Ind. 
(*as. 21. 

Art. 89 -*Power-of-attoraey in wide terms for 

collecting outstandings — Absence of evidence that 
it was meant to collect a particular outstanding — 
Outstanding collected— Suit for recovery— Limi- 
tation — Start of. 

Where the powciv>f-attorncy executed by the plaintiff 
in lavourofthe defendant for Ci Election of the outstandings 
from a third parly was couched in very wide terms amount- 
ing to a general powcr-of-atiorney to manage the business 
of the plaintiff and rcprc*senl him in suits, in the absence 
of evidence that it was executed only for the specific 
purpose of enabling the defendant to collect the suit 
amount due to the plaintiff and nothing more, the 
agency cannot be said to terminate on the collection 
of that amount. When, therefore, the amount in question 
is collected on !4th Januar)\ 1937, a suit filed for its 
rccovciy in 1941 after thr‘ riefendant’s failure and refusal 
to pay it, is in time. 1945 735 *(> 945 ) a M.L.J, 

484=58 M.L.W. 650=A,I.R. 1946 Mad.* 122. 

Art, 8g — Suit against ageot on basis of revo- 
cation of agency— Time, when begins to run. 

Limitation begins to run when a cause of action accrues. 
It is obvious that it would be tlic riglu of the agent to 
claim that no cause of action on the basis of revocation 
could arise against him until the termination of bis 
authority as agent. In so far as the cause of action is the 
revocation of the agency, he could not be sued until he had 
received notice of such revocation. It follows, therefore, 
that the period of limitation would begin to run on that 
date and would extend for a period of 3 years. A.LR* 
1939 All. 738 =(i 939 ) A.L.J. 961 = 1939 A.W.R. 735 *“ 
185 Ind. Cas. 233. 

* ■ “"Art, 89~~Stftrtiiig point ^f Umitatioii, 

Family arrangement — Hundi issued in defendant** 
favour for payment of third person’s debts — Balance 
to be paid to third person. In such a case the obU* 
gation of the defendant is equitable. If he is regarded- 
as agent of such third person, for paying off his creditors 
the suit for accounts will fall under Art. 89, if not under 
Art, 120. In both cases time runs from the date of 
defendant’s denial of such third person’s claim or infringe- 
ment of such right in any other manner, A.LR, > 93 ^ 
Mad, 876= (1937) M.W,N. 368= 169 Ind. Cas. 362. 

Art, 89 — Suit for reuditioii of accoimts by 

principal against agent — Starting point of iimitit- 
tion. 

Where there arc t>vo or more principles who are “joint 
and several ”, period of limitation for a suit against tbo 
agent for rendition of accounts docs not b^in to run 
from death of the deceased principal as against the 
surviving principal. The surviving principal may fil® 
such suit within 3 years of the termination of agency as 
against him. A.LR. 1936 Cal. 650=41 C.W.N. 27^ 
64 C-L.J. 587 = 166 Ind, Cas, 608. 

Art, 89 — Salt against agent — Starting point of 

luxiitatioii« 

Ad agency for the sale of goods terminates when the 
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goods arc sold and does not continue until accounu arc 
rendered by the agent and a suit for accounts against the 
agent which is imiituted more than three years after the 
date of the sale is barred under Art. 89, even though the 
agent has not rendered accounts. 40 M.L.W. 533= 
A.I.R. 1934 Mad. 691 =(1934) M.W.N. 12505=152 
Ind. Cas. 266. 

Art. 89 — Starting point of limitation. 

In a suit for accounts between principal and agent, 
the period begins lu run from the date on which accounts 
are demanded and refused during the continuance of the 
agency, or from the date on which the agency termi- 
nates. Article 62 docs not apply to the case. 54 A. 
8 i4s=(!933) A.L.J. ioo 9=.-\.I.R. 193} .VII. 642“i47 
Ind. Cas. 529 (2). 

Art. 89 — Starting point of limitation. 

Article 89 applies to a suit by a principal against his 
agent for an account and for any money that may be 
found due on the taking of such account. Whether an 
account was demanded and refused or not depends on 
the circumstances of each case, and there is no reason 
why a refusal may not be inferred or implied from the 
facts of the case. A.I.R. 1933 Horn. 450—35 Bom.L.R. 
929 — 58 E. 200=145 ^ttd. Cas. 630. 

Art. 89 — Starting point. 

The period in Art. 89 runs either from the termination 
of the agency or from an earlier date when accounts arc- 
demanded and refused. It is difficult to believe, that 
the Legislature could have intended a later date to serve 
as the starting point, in cases where an account is 
demaridcd of an agent, who promises to render it later on, 
but fails to keep his promise. 123 Ind. Cas. 228=A.I.R. 
1930 Sind 142. 

Art. 89 — Starting point of limitation — Minors 

— Agency for a Cransaccion. 

Where an agency does not terminate with the death 
of the principal but terminates with the completion 
of a transaction which has occurred in the life-time of 
principal, the terminus a quo for limitation under Art. 89 
begins from the completion of the transaction and the 
minor claiming through the principal, an amount credited 
to the name of the principal in a firm account cannot, 
ask the help of S. 6. A.I.R. 1929 Lah. 883. 

——Art. 89 — Starting point — Termination of agency 
by closing the transactions. 

Plaintiff had certain transactions in cotton, wheat, 
etc., with three different firms, which acted as his agents 
for the purpose. The last date of the transactions was 
19th May, 1918. Thereafter no transaction took places 
but accounts were not rendered. Subsequently the three 
firms were merged in the defendant firm ; and the latter 
firm was sued for accounts by the plaintiff as the repre- 
sentative of the three firms in 1924, 

HiU, that the period of limitation began to run from 
the date of the last transaction and hence the suit was 
out of lime. 1 10 Ind. Cas. 575—A.I.R. 1928 Lah. 833. 

^Art. 89 — Starting point — Where date is fixed 

lor settling accounts. 

In a suit for MC<mnU by the principal against the agent 
whm a date IS ^ed between them for tetUing of accotmts. 
luniution begim to run from the date fixed and not 
from the d^e of the transaction last entered into by the 
^mt on l^air of the principal. 91 Ind. Cas. 487 = 
AeLRe 1926 Lab. 200. ^ ' 

iirfidjals**”***^***** *****“* Umiatrion— Joint 

In the «•« of joint principals, time runs from the date 

of dema^ all the principals and a refusal thereon and 

a demand by one only and a refusal thereon does ^ 
•tan Imuuuon as against him. 75 lad. Cas 1022=4 
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a Pat. 585=A.I.R. 

in the name oTdcfai danu^M^^S^i 

in tmt, it was sought to be“ ^ for them 

be looked upon as principal and agent 

»asta^ demand an! rcrusai to ac,Sun.X“t"it^"^ 

narkf^-.r^t"ai^ir„r“pt'L*fea“S”Sa^ 

m the first Court, the same could not be entertf^^^ 
in appeal. 66 Ind. Gas. 858=30 M.L T. 238=11^"? 
4 « 5 -i 922 M.W.N. ii7=A.LR. 1022 
M.L.W. 886=42 M.L.J. 119. ® 57-16 

—Art. 89— Starting point of limitation— Adminis- 
trator — Limit for account against* 

In a suit for accounts against the administrator the- 
liraiiation runs from the date when the plaintiff is entiUed 
to put an end to the administration on attaining maioritv 
and not from the date on which he does in fact put an. 
end to It. 2 P;L.J. 642=4 P.L.W. 337=1918 P.H.C.C. 

1 70*40 Ind. Cas. 860. 

8. Termination of agency. 

See also LIMITATIO.N ACT, ART. 80— STARTING 
POINT OF LIMITATION. «y— li\G. 

Art. 89— Principal and agent— Termination of 

agency* 

Many transactions of shellac were entered into bv^the 
agent, from June, 1928 to December of the same year 
on behalf of hjs principal. In December, 1928, the agent' 
was asked not to enter any fresh transactions and was 
served on 17th May, 1933, wilh notice ofa formal demand 
to settle accounts. A suit for accounts was filed by„the 
principal on 31 $t May, 1933 : 

Held, that the agency terminated in December, 1028 
and the article which governed the case was Art. 89’ 
irrespective of the demand for accounts and that the 
period started from the termination of agency and the 
suit was barred. (1937) A.L.J. 264=A.I.R. iqttwMI. 
363 = >937 A.W.R. 163 = 169 Ind. Cas. 135. 

^Art. 89 — Torminatioii of agency — Suit for- 

acconnts against heirs of agent — Limitation 

Article applicable. 

The plaintiff appointed the defendants’ father as ani 
agent under a power-of-attom^ for realising a decree- 
and for conducting all proceedings that might arise out 
of disputes between the plaintiff and a third party in 
respect of the decree. A suit was instituted by that 
third party for a declaration of his right to a share in the 
decree and for an injunction restraining the plaintiff 
and the defendants’ father from realising the decree 
amount. The injunction was granted and the defendants’ 
father was appointed a Receiver by the Court for collecting 
the decree amount. The defendants’ father died in 
August, 1925, and the plaintiff instituted a suit for account 
against the defendants in August, 1928. The defendants, 
contended that the suit was time-barred : 

HeU, that (I) the drf^dants’ father’s agency was not 
terminated by rt^n of the injunction nor by the appoint- 
m<mt of the defimdants’ father as a Receiver; (2) the 
relmquuhraent of the rcceiverahip by the father did not 
amount to a relinquishment of the agency ; (3) that the 

fact that in the suit by the 
durd party pUintilT took step, to conduct the defence 
himself, and the suit was not therefore time-barred • 
Whether a suit for accounu by the prin'cinai 
Mainst the ^ents hci« „ governed by Art. 8g of 5 , 
Limitatioa Act. (1936) M.WJ^. 022 =A I R ‘ 

Mad. 980=166 Ind. Cm. 360. 932“A.LR. 
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■ Art# 89 — Suit by principal against agent — 
Umitation — Termination of agency. 

For the purpose of Umilation an agency determines 
when the agent to represent his principal and does 

not continue until the agent renders account to the prin- 
cipal and gets his salary chit back. 

Where a suit by a principal against the agent was filed 
after the expiry of three years from the dale when the 
agent left the place of business for which he was appointed 
agent, after handing over charge to his sucr^^sor : 

that the suit was time-barred under Art. 89, 
even though the agent has not rendered accounts and 
taken the salary chit back. A.I.R. 1935 Mad. 707^ 
(1935) M.W.N. 967«42 M.L.W. 342 — 158 Ind. Cas. 

573. 

— — Art# 89 — Suit for accounts against agent — 
Limitation — Starting point — Tenaination of 
agency# 

Under Art. 89 which relates to a suit by a principal 
against his agent for property received by the^ latter and 
oot account^ for, the period of three years runs from 
the date when the account Is» during the continuance 
of the agency, demanded and refused or where no such 
demand is made, when the agency terminates. 

An agency does not terminate until revocation of 
the authority of the s^ent or renunciation of the business 
of the agency by the agent or completion of the business of 
the agency. 'Fhe business of agency cannot also be said 
to have been completed when no accounts have been 
rendered and the amounts outstanding have not been 
paid to the principal. (>931) A.L.J. 323 aA.I.R. 1931 
All. 372 = 132 Ind. Cas. 43. 

. Art# 89— ^Termination of agency, 

Thc’agcncy terminates when the business of the agency 
has been completed, and the mere liability to render 
an account is not a continuance of the relation between 
the agent and the principal. When an agent is ins* 
tructed to buy and sell go^s on behalf of his principal, 
on agent’s carrying out principal’s instructions the 
bminess of his agency terminates. 39 Mad. 376, Foil. 
96 Ind. Cas. 79=21 S.L.R. 336*A.I.R. 1926 Sind 
264, 

> »Art4 89 — Tarminafian of agoocy — Death of 
pas^ea# 

Under the provisions of S. 201 of the Contract Act, 
an agency is terminated by either the principal or agent 
dying, and therefore a suit against the agent for accounts 
for the period during which he acted as agent under the 
deceased must be brought within three years of the death 
as laid down in Art. 89 of the Limitation Act. 43 Gat. 
248 and A.I.R. 1916 P.C. 148, Foil. 

The case docs not come under S. 209 of (he Contract 
Act or Art. 120 of Limitation Act as there is no question 
tn it of suing the defendant for any act done by him after 
the death of his late principal, which he might have done 
as a trustee. 65 Ind. Gas. 2ig^2S G.W.N. 3ao=A.I.R. 
1922 Cal. 53. 

Art, 89 — ^Termittadoii of agency — Qaeadoa of 

fact. 

The question when an agency terminates, is a question 
of fact. 41 Mad. 1=45 Ind. Cas. 430. 

-- ■Art. 89 — ^Tcrmlnatioti of mgracy— Winnings 
of a lottery — Limltsidon, 

In a suit for money received by defendant as agent 
for plaintiff on account of plaintiif’s winnings in a lottery, 
the agency continues so for^ as the money is held by 
the defendant for the plaint! n, and the right to sue arises 
under Art. 89 when the money is demanded and pay- 
ment is refus^t 12 Bur.L.T. 9=51 Ind. Gas. 530. 


* ^Art, 89 — Termination of agency* 

The facts of a case should determine the question 
of the termination of an agency. 

Qfiotre , — Whether an agency continues for purposes 
of the agent’s accounting to the principal even after the 
cessation of all dealings between them. 5 L.W. 375 •» 
37 Ind. Gas. 875. 

Art, 89 — ^Terminadon of agency— Agency — 

Terminadoo — Salary efait* 

'Fhe question where an agency terminates within Art. 
89 is one of fact. It cannot be treated as a question of 
law and disposed of without evidence. 1 1 is not a matter 
of law that on the expiry of the term mentioned in the 
salary chit the agency comes to end ipso facto. A salary 
chit means only that the ^ency shall not terminate 
before the expiry of the term fixed by it or that agency 
shall last for the term fixej after which it may be conti- 
nued. It docs not mean that after the aepiry of the 
period there is a new agency but only that the original 
agency continues. 31 M.L.J. 685«=(i9i6) 2 M.W.N. 
360=4 L.W, 452=36 Ind. Cas. 804. Also 31 M.L.J. 
(^7=36 Ind. Cxs. 812. 

An. 89 — ^Termlnadoa of agoncy— Sa bsoquonf 

resunqsdon of work — ^trit — LimitaCioa. 

Where an agent throws up the agency and leaves the 
place of business the age.icy is terminated within Art. 
89, Limitation Act. The mere fact that he subsequently 
goes back to the place, and docs some business, cannot 
prevent the running of time as regards the first agency, 
unless there is an acknowledgment of liability to account. 
30 Ind. Gas. 691 (Mid,). Seealsy 28 M.L.J. I40=*26 
Ind. Cas. 740. 

Art, 89 — ^Principal and agent — Acconnt hat* 

wecon — Agent’s liability to accoinit— Demand and 
refusal — Terminadon of the agency, 

D received from G a sum of money as the agent of 
on the 4th November, 1902. In May, tgoz disputes 
arose between D and JV in which D defined G*s right W 
the money. But on the 30th June, 1903,/) again received 
from G another sum of money as the agent of JV. There 
was not, after that date, any demand and refusal or 
termination of the agency. filed a suit against D id 
1907 to recover the money from D. 

Held that the claim was not barred ; for enough D 
asserted his own right in 1903, the adverse claim was not 
continued and acted upon ; and when in June, 
he again received the mon^ for and on behalf of a hi* 
conduct plainly amounted in law to a continu^ce of the 
agency and fiduciary relationship and his liability to 
account in respect of it. An agent’s liability to hi* 
cipal is to rmdet an account of the sums received by 
him ; the account is one and indivisible ; and be caimot 
plead limitation as to aiy particular item as against 
his principal. 12 Bom.L.R. 95t®8 Ind. Cas. 637* 

—Art, 90* 

Synopsis, 

t* Agent, 
s. Applicability, 

3« Interpretation* 

4« St ar t ing point, 

I, Agent* 

Art, 90— Clerk in Bank— ^ent* 

The clerk in a bank in charge of savings bank account^ 
through whom alone money could be withdrawn, and 
who alone could report to the ofEcial concerned ''^hat a 
particular depositor desirous of withdrawing money has 
to his credit money in excess of what he desires to with^'^ 
so far as he acts within the scope of his authority, 1* ^ 
agent of the bank. 124 Ind. Cas. i8o=A.I.R* *930 
All. 573. 
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Art. 90— Director of company — Agent. 

Whether a Director whose acts are the subject of cons- 
truction was a trustee or a partner or an agent to the 
Company or to the body of share-holders is to be detcr- 
tninM according to the circumstances of each case. 79 
Ind. Cas. 740=5 Lali. 27=A.I.R. 1924 Lah. 435. 

—Art. 90 — Director of Bank — Agent. 

The Director who was acting as a Chairman ol the 
local Board of Directors was in the circumstances of this 
case held to be an agent of the bank and a suit against 
him for neglect and misconduct was held to be governed 
by Art. 90. 79 Ind. Cas. 740 = 5 Lah. 27=.^.I.R. 
1924 Lah. 435. 

2. Applicability. 

Art. 90— Applicability. 

Where the master alleges that certain defalcations had 
been discovered after the servant left the service but th<“ 
precise date or dates on which they came to his know- 
ledge is not stated the limitation article applicable would 
notbcArt. 90. A.I.R. 1941 Nag. 70-=i940 N.L.J. 
635=192 Ind.iCas. 8gi . 

Art. 90 — Applicability. 

Suit against Advocate for neglect and misconduct 
in not joining certain person as a party to appeal — 
Plaintiff aware of neglect but not knowing of legal conse- 
<|uences — Ignorance of their legal consequences cannot 
extend time — Article applicable is /\rt. 90. A.I.R. 1938 
Rang. 258=1938 Rang.L.R. 457=176 Ind. Cas. (w8 
(F.B.). 

^Art. 90— Applicability. 

A suit by a Bank alleging that in sanctioning a loan 
the Directors had acted dishonestly and that their con- 
duct was such as to render them liable for the amount 
lost by the Bank due to wilful breach of their obligation 
as Directors, is governed by Art. 90, and not by Art. 36. 
A.I.R. 1936 Lab. 271=167 Ind. Cas. 307. 

Art. 90 — Applicability. 

Where a Director of a Bank acts in a transaction as 
its agent, a suit against him in respect of the transaction 
is one by a principal against an agent and is governed 
by Art. 90. A.I.R. 1936 Lah. 268 = 38 P.L.R. 526 = 
17 L. 262 = 162 Ind. Cas. 204. 

Art. 90 — Suit against agent for monies realised. 

It was held that it was not clear that the suit'by the 
laintiff against the defendant for collecting monies on 
cr b ehalf and withholding them did not fall under Art. 
90. A.I.R. 1931 Cal. 730=58 C. 923=133 Ind. Cas. 

»77- 

Art. 90 — Applicability. 

Article 90 is residuary article with regard to actions 
between principal and ^ent and should be held to be 
applicable only if no other article can possibly be regarded 
at applying to the facts of the particular case. 109 Ind. 
Cas. 332=A.I.R. 1928 Mad. 906. 

g^—AppUcabUity— Suit by Municipality. 

A suit, by ^Municipality against its executive Officer 
for less Buslaiocd by it owing to disregard of directions 
amounting to negligence or over-confidence in the honesty 
of others it governed by .\rt.qo. 80 Ind. Ciu. 241 = 
46 All. 175=22 A.L.J. 26=5 L.R..\. (Civ.) M3«A.I.R. 
1934 All. 467. 

— ■ " 9^ App l I r sMUty — pav 
mmmy to thM pm^m— Suit by tUed perMo 
mfkinmt priadimL 

A suit agraimt a penon for default to pay money to 
plaintiff's creditor by reason whereof the creditor has 
obtained a decree against the plaintiff ii governed bv 
Art. 90% Limiution Act. 21 M.L.J, 453«b 9 MX.T. 
Ind. CaSa 

10-F. Ys D.-47 


3. Itsterprotation. 

Arts 9^^ — Knowledge of neglect or misconduct— 
What iSs 

The knowledge contemplated in Art. 90 of the Limi* 
tation Act is knowledge of the facts constituting the 
neglect or misconduct not knowledge of the legal conse- 
quences of such facts. I.L.R. (1950) Cut. i74=5A.I.R. 
*950 Orissa 241. 

Art* 90 — Interpretation — Miacondact — What 

amounts to. 

A Bajana Sabha through its Secretary instituted a suit 
against its former Secretary for recovery of Rs. 840, and 
odd, this amount being made up of several items, one of 
which was an item of receipt not entered in the accoimt 
and the remaining items, six in number, being items of 
expenditure falsely entered in the account, The claim 
was based on the allegation that the agent, i.r., the Secre- 
tary' had shown certain sums of money as having been 
spent on behalf of the Sabha when as a matter of fact they 
were not spent at all on behalf of the S^bha : 

Held^ that the claim amounted to an allegation of mis- 
conduct, and the suit, therefore, was governed by Art. 90. 
(1938) M.W.N, 1133—48 M.L.W. 775=A.I.R. 1939 
Mad. 114 = 180 Ind. Gas. 390. 

Art. 90— Interpretation — ^ Neglect * or mis-con- 

duct \ 

The expression ** neglect'" or "misconduct" appear- 
ing in the third column of Art. 90 has special reference 
to what is termed negligence or misconduct of the agent 
in the conduct of the agency and does not cover every 
failure of duty on the part of the agent. 109 Ind. Gas. 
332=A.].R. 1928 Mad. 906. 

4. Starting point of limltatloiu 
Art. 90— Starting point of limitation. 

Where the directors of a branch office of a Bank had 
been guilty of misconduct in sanctioning a loan fraudu- 
lently and in violation of the rules and the Gompany 
filed a suit against them for compensation : 

Hfld, that the suit was governed by Art. 90, and the 
period started from the date when the Hoad Office came 
to know of such misconduct. A.I.R. 1935 Lah. 705 = 
160 Ind. Cas. 759. 

Art* 90— Starting point of limitation* 

Under Art. 90, limitation begins to run from the time 
when the plaintiff came to know of the negligent act and 
not from the time when the plaintiff first realised or 
concluded that the act was negligent. A.I.R* 1932 Rang. 

I (2) =9 R. 575 *»I 35 Ind. Cas. 648. 

^Art* 90— Person entrutted with money — 

Money entrusted for specific purpose — Retention — 
Starting point. 

Where various sums of money arc entrusted from time 
to time to a person with specific directions that he should 
dispose off particular sum in particular manner, the 
position of person no entrusted is that of an agent, inter- 
mediary or middleman. If such person abuses his 
position and retains the money, it being a suit by the 
principal against an agent for neglect or misconduct, 
the suit for recovery of such suras as he wrongfully retains 
in hand is covered by Art. go, and time begins to run from 
the date of the matter comes to the knowledge of the 
principal. A.I.R. 1930 All. 397^124 Ind. Cas. 33s 
1930 A.L.J. 1411. 

^Art. 90— Semrtmg point — ^Agmt making aecret 

profit — Suit by principal. 

In a niit by principal against the agent for recovery 
of money earned by agent as secret profit, the limitation 
begins to run from the date the principal comes to know 
that defendant has made secret profits. 103 Ind. Gas 
221 ^25 A.L.J. 4}fi=A.I.R* 1927 All. 435. 
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Art* 90- Starting point of limitation — Principal 
and ag^nt — Suit for neglect or misconduct— When 
becomes know*n. 

A suit for rccovcr>' ol un authorised payments made by 
the agent on account of the principal is govcmc'd by 
Art. go* TinH* runs not from the date on which agency 
tenninated nr the accounts were made over to the principal 
but when tljc n< qicct or misconduct by the agent comes 
to the Unovk ledge* of the principal, a reasonable time 
allowed for cx»amination of the accounts. 9 Bur. 
L/r. 130 “3b Ind. Cas. 418. 

Art* 90— Starting point of limitation — Suit 


ill the ch tendant* Hie donee made an applica- 

tion for mutation of his name which was recorded. He 
together with other to-parceiiers applied for ejectment 
of certain irnants. He then brought a suit for profits. 
The Co-parceners o( the donor thereupon sued for profits 
as they and their uncle wiTe owners, and in the alterna- 
tive for povse:>si(.n. riu* suit was brought more than 
three years allcr the d«iie of gift. 

Held, that in as much as a Hindu co-parcener has no 
right to alienate any portion of tlic family properly with- 
out the consent of other co-parc<ncrs it was not ncccs- 
sa^ fur the plaintiffs to sue to have the deed of gift set 
Articles gi and 120 had therefore no applica- 
tion but Art. 14.} was the article which applied 10 the 
ease , 7 Ind. Ca^. O41. 

— Art. 91 — Alienation by co-^parcener — Declara-^ 
^ion* 


\Ti, gi cloc*s lUM appK to a suit by one member of a 


against agent for misconduct 

Limitation under Art. 90 for the PrincipaTs suit against 
the agent for his misconduct will run Irom Uic day the 
account bc>oks arc got from the agent, as it is the n that the 
principal will come 10 know of the agent's nusc4induM. 

7 Bur.L.T. 199 — 25 Cas. 136. 

Art. 90 -Suit against agent for neglect of lamily for u drclaration that a mortgage by others 

^Q^^Starting point for limitation* without ilu' plaintiffs consent is invalid and not binding 

In a suit against an agent for neglect ol duin*s. lime . e* k > v / 

under Art. 90, begins to run when the Principal comes 
to know of the neglect, and not when he thinks that 
there is sufficient cause for a good case agaiast his agent. 

25 Ind. Cas. 706 (Cal*). 

Art* 90 — Starting point of limitation — Suit for 

neglect of agent — Neglect to collect rent* 

A suit to recover tinic-harred rent from the rent- 
collecting agent and his surety according to a mutual 
agreement is governed by Art. 90 and time runs from 
the fact that some rent has become time-barred through 
the agent’s negligence was first reported to the office of 
the Principal. 7 A.L.J. 724=^6 Ind. Cas. 45G. 
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Sycopsia^ 


Alienation by co-pareoner. 

2« Alienation by guardian or manager# 

3* Alienation by Hindu widow* 

4# Applicability and scope. 

5* Burden of proof* 

6# Decree* 

7. Distinction between void and voidable 
contract* 

8. Effect of bar under, 
g * Interpretata on • 

lo# Plea of limitation in defence* 

II# Starting point of limitation. 

See also LIMITATION .\CT, ART. oi^-BURDEN 
OF PROOF# 

Z2* Void document. 

13. WUL 

14# Miscellaneoud « 

Alienation by coparcener* 

Art. gi—Jojnt Hindu family — Alienation by 

Co -parcener — Where the deed is void ab initio* 

Article 91 does not apply where the plaintiff is not 
suing to cancel or set aside a sale-deed of joint family 
property, executed by other members of his family but 
fur a declaration that the sale-deed is void ab initw. 
The article applicable is 120 and the period of 6 ye«ir8 
begins from the time w'hcn the plaintiff came to know 
of the sale-deed. 77 Ind. Cas. 329SS10 O.L.J. 360 = 
27 0 *C. i 40*A.I.R. 1924 Oudh 120. 

‘ Arts* 9I9 120) x44~Cift by a Hindu co-parcener 
— Suit for declamtion and possession by other co<» 
parceners — ^No prayer for setting aside the gift — 
Hindu law— Powers of a co«parcener to alienate# 

A Hindu co-parcener made a gift of his undivided share 


2. Alienation by guardian or manager* 

-- Art* gt — Minors — Alienation by guardian. 

Neither Art. 44 nor .Art. gi applies to a suit to set aside 
alienations by a de J^io guardian. The suit can be 
brought within the ordinary period of I2 years. 99 
Ind. Cas. i05o»A,I.R. 1927 Nag. 145. 

-• — Art. gi — Alienation by a manager— Suit to set 
aside* 

A suit to set aside an alienation by a manager of joint 
Hindu family and for possession of the properly is governed 
by Art. 144 and not by Arts. 44 or gi of the Limitation 
Act. 13 A.L.J. 94 ; 12 N*L*R. 12, Foil. 68 Ind. Cas# 
73^— A.I.R, 1922 Lah. 386* 

Art# gi — Alienatjon by guard *aa» 

A suit to set aside alienation by Hindu father during 
son's minority without any benefit is not governed by 
An. 44 or 91 but by Art. 144. 17 Bom. L.R* 113T 

(Notc) = 33 Ind. Cas. 441. 

^Art* gs — Alienation by guardian# 

*\lienation by an unauthorised guardian is void and 
need not be set aside. 83 P.R. i9f6»i25 P.W.R. 1916=“ 
33 Ind. Cas. 943. 

Art* 91 — Alienation by guardian* 

An alienation by de facto guardian not for necessary 
purposes, need not be set aside, 38 Mad. J125 — «7 
M.L.J. 285»26 Ind. Cas. 179. 

Art# 91 — Alienation by guardLian# 

Art. 91 does not apply when the sale by a de 
guardian is void. 10 N.L.R. 133=26 Ind. Cas. 813. 

Arts* 9ij 141 — Alienation by guardian — Suit by 

minor to recover possessions of property trans* 
ferred by guardian — Cancellation of the document 
andUary — Decree for possession conditional upon 
restoring what was for minor’s benefit — Practice# 

The natural gfuardian of the minor sold certain io* 
moveable property belonging to the minor* The miner 
brought a suit to recover possession of that property* 
is found that the minor had benefited to a certain extent 
by the sale. A decree was accordingly made in b}^ 
favour for possession, subject to the condition of bis 
restoring the amount by which he had benefited . Upon 
second appeal the suit was dismissed as barred by limita* 
lien, the article applied being Art. gt* 

Held^ that the article applicable was Art. 141, and not 
Art. 91, the substantive relief being the recovery of pos- 
session and the cancellation of &e instrument^ being 
ancillary, and that the suit was not barred by limitation 

. .Y . - 
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Held, further, that the principle applicable in respect 
of such a transaction is to make a decree for the properly 
transferred by the guardian. 32 A. 392 = 7 A.L.J. 337. 

Art. 91 — Alienation by guardian — Permanent 

lease by guardian in excess of powers — Sale by 
minor on attaining majority — Suit for possession 
by purchaser. 

The certificateti guardian of a minor granted, without 
previously obtaining the permission of the Court, a 
perpetual lease of certain immovable property forming 
part of the minor's estate on the 28th of March, 1890. 
The minor came of age on the 7th of December, 1901, 
and on 21st of October, 1902 sold the property, the 
subject of the lease mentioned above. On the 22nd 
of July, 1903 the purchaser sued for possession of the 
property purchased by him asking for cancellation of 
the lease, if necessary. 

Held, that it was not necessary for the plainiff to ask 
for cancellation of the lease as a condition precedent to 
hig obtaining a decree for possession and that the suit 
was not barred by limitation. 1903 A.W..N'. 176 = 

2 A.L.J. 507=28 All. 30. 


3. Alienation by Hindu widow. 

Art. 91 — Alienation by widow — Void sale - 

Suit to set uide. 

Where the alienation was by a Hindu widow of an un* 
recognised portion of a bhag and the reversioner sued to 
have the same set aside after the life-time of the widow, 
Held, that the alienation being void ab initio limitation 
commenced from the date of the sale-deed and the suit 
was barred whether Art. 91 or Art. 120 applied to the 
case. 32 Bom. L.R. 1013 = 54 637=127 Ind. Cas. 

897=A.1.R. 1930 Bom. 545. 

Art. 91 — Alienation by widow. 

In the case of reversioner it is not essential for him to 
set aside any alienation by the widow ; but he can sue 
to enforce his right as reversioner without setting aside 
the alienation within the period prescribed by the Limita- 
tion Act ajtcr the death of the widow. 33 Cal. 257 ; 
31 Bom. 1 and 34 Cal. 329, Foil. 84 Ind. Cas. 374 = 
26 Bom. L.R. 829=48 Etom. 654=A.I.R. 1925 Bom. 9. 


Art. 91 — AUonatlon by widow. 

Adopted son may enforce his right to property alienated 
by widow ; (adoptive mother) prior to adoption, with- 
out setting aside the transfer. 84 Ind. Cas. 374 = 
26 Bom. L.R. 829=48 Bom. 654=A.I.R. 1925 Bom. 9. 

^Art. 91 — Hindu widow — Alionation — ^Rever- 

■ioaer— Suit by reversioner to recover property. 

Where the plaintiff sues to recover possession of pro- 
perty from the defendant who relies on an alienation in 
ois favour made by the widow of a preceding owner and 
the alienation is not justified by any necessity rccog- 
idsed by Hindu Law, it is not open to the defendant to 
rely on Art. gi as a b«u to the suit. (1906) 8 Bom. L.R. 
675=31 *' 

—Arts, gty 14s — AHenatioP by Hindu widow 
Rowsloo^s salt for possession of property 
■ H e s inted by wldew Ibr tie legal neceeslty. 

Art. 91 does not apply to a suit brought by a reversioner 
on the widow’s death for recovery of property, alleged 
to have been alienated by a Hindu widow by a deed of 
sale during her life-time without legal necessity. Per 
PaTgiUr ,^. — Such sales are void ; whereas a lease by the 
widow IS merely voidable at the heir’s option. Per 
Woodroff, J.— Art. 91 governs all Cases where a person 
seeks to recover property against an instrument executed 
by himself or one under wn^ be claims, but not to cases 
where the instrument is not that of the plaintiff or any 
person through whom he claims, as in tne instance of a 
reversioner seeking recovery of porperty alienated with- 


out necessity or ronsiTit by a Hindu widow. In such 
cases the alienation is only good to the extent of the life 
interest and terminates ipso facto at her death. (1Q05) l 
C.L.J. 408=9 C.W.N. 636=33 Cal. 257. 

Arts. 91, 120, 135— Alienation by Hindu widow— 

Dedication of property by widow to $heba Void 
as against reversioners — Suit for declaration. 

A suit by the reversioners for a declaration that a dedica- 
tion of property by a widow with her mother-in-law 
for the sheba ol'certain idols is void is governed by Art. 120 
and not by Art. gi the instrument being void against the 
plainiifT and as such not one which the plaintiffs need 
set aside. The reversioners not being entitled to succeed 
immediately on the death of the widow, her mother-in- 
law being ^ive, Art. 135 did not apply. (1904; 32 G. 
473- 

4. Applicability and scope. 

Art. 91 — Applicability. 

A suit for declaration that a deed was null and void 
is governed by Art. 120 and not by Art. 91. A.I.R. 1945 
All. 367 = 1945 O.W.N. (H.C.) 145 =(1945) A.L.J. 196= 
1945 A.W.R. (H.C.) 141 =1. L.R. (1945) All. 494. 

Art. 91 — i^pUcability and scope — Suit for 

setting aside partition by minor co-parcener after 
attaining majority. 

Partition during minority of a co-parcener — Suit for 
setting aside the partition, filed on attaining majority — 
Proceedings arc governed by Art. 91. 1943 A.W.R. 40 = 

A.I.R. 1943 All. i97 = (i943) A.L.J. 82=207 Ind. Cat. 

99- 

Art, gi — ^Applicability — Suit for possession. 

Where, in a suit for recovery of possession, there is an 
obstacle in the way of granting relief in the shape of gift 
or settlement, the plaintiff cannot get any relief until 
such instrument is set aside ; and if it is too late for sett- 
ing aside the document, the suit for possession should 
alM fail. 

In a suit where there is not only a prayer for cancella- 
tion of a document, but also for confirmation of posses- 
sion of the properties cov'cred by the deed, the position 
must be recognised that if the defendant is put in posses- 
sion by virtue of an instrument which is not void on the 
face of it, a suit for possession even without a prayer for 
cancellation of the d^ument would not take it out of the 
operation of Art. gi. In such a case, the prima facie 
title remains with the defendant, and until that title is 
defeated or displaced, the possession of the defendant 
cannot be disturbed. Where, therefore, the suit is barred 
under Art. 91, the suit for possession also fails and Art. 142 
docs not apply to such a suit. A.I.R. 1937 Cal. 500= 
65 C.L.J. 34=172 Ind. Cas. 755. 

Art. 91— ApplicabiUty and scope. 

Where a person seeks to recover property 
against an instrument executed by himself or one 
under whom he claims, he must first obtain the 
cancellation of the instrument and the 3 years’ 
rule enacted by Art. 91, applies to a suit brought 
by such person. But where an instrument of 
alienation is executed by a person who is not the 
full owner of the property but has only condi- 
tional authority to dispose of it that article would 
not apply. 1935 R.D. 461 = 1935 A.W.R. 1113 
=A.I.R. 1935 All. 1018=158 Ind. Cas. 434. 

^Art. 91— Applicability — Suit to set aside 

voidable transfer and for possecsioa— Limitation. 

When a person sues to obtain possession of pro- 
perty which has been transferred by the person 
through whom be claims, the suit must be brought 
within the period allowed by Art. 91, so long as 
the transfer is voidable and not ab initio void 
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LIMITATION ACT (1908), ART. 

When the transfer has been made by some person 
who had no title to make it and the transfer is, 
therefore, void; thc-n the claim to have such 
transfer set aside will be merely ancillary or inci- 
dental to the main claim, which will be one for 
possession, but when the plaintiffs own predeces- 
sor has made a transfer, which is voidable and 
not void, tile claim to have such transfer set aside 
cannot be regarded as merely ancillary to the 
plaintiff’s claim for possession. Where the trans- 
fers, so far as the plea of undue influence is con- 
cerned; are voidable under S. 19-A Contract Act 
the plaintiff cannot evade the limitation prescribed 
by Art. 91 by merely framing his suit as though 
it were a suit for possession and notliing else. 
(1934) A.L.J. 817=A.I.R. 1934 All. 507^=3 A. 
W.K. 302 = 152 Ind. Cas. 146. 

Art, 91 — Applicability. 

Article 91 can have no application where the 
<leed which the plaintiff challenges is one which 
was not executed by him or by one under whom 
he claims, and where it is absolutely immaterial 
to the plaintiff whether it is cancelled or not. 
But it does apply to a case in which it is not pos- 
sible for tlic plaintiff to get any relief until the 
instrument is set aside. A.I.R, 1933 Cal 812= 
57 C.L.J. 399=37 C.W.N. 1141 = 146 Ind. Cas. 
1010 . 

■ — Art. 91 — Applicability. 

Where in a suit for possession, the defence set 
up a morigage-dec<l and a deed of gift both of 
which had been held to be sham transactions and 
fictitious: 

Held, that the suit was not governed by Art. 
91 inasmuch as the deeds being inoperative relief 
for cat'.cellation of the deeds was merely ancillary. 

9 O.W.N. 958 = A.I.R, 1933 Oudh 72=140 Ind. 
Cas. 709. 

Art. 91 — ^Applicability. 

Where the plaintiff sued for possession of pro- 
perty impeaching a sale and the property was 
found to be the self-acquired property of the 
vendor; 

Held, that it was necessary for the plaintiff to 
obtain a cancellation of the sale-deed before he 
could claim possession of the land and, therefore 
Art. 91 would apply to such a suit though the 
main prayer in the suit was a decree for posses- 
sion of the land . A.I.R. 1933 Lah. 399=34 P 
J..R. 412=142 Ind. Cas. 586. 

""Art. 91 — Applicability. 

Lease by agent of principars property as his 
— Suit by Principal — Principal not bound to 
get the transaction set aside and Art. 91, there- 
fore. not applicable. 1931 M.W.H. 856. 

Art. 91 — Applicability. 

Tlie plaintiff, who was a person of weak intel- 
lect executed in 1914 a deed purporting to be a 
deed of gift in favour of the defendant, his elder 
brother conveying to the defendant his half share 
in the family property. The defendant agreed to 
give a cash allowance to the plaintiff while he 
was living with the defendant. The plaintiff left 
the defendant’s house in 1923, and instituted a 
suit to set aside the deed. The defendant had 
meanwhile conveyed some of the properties to 
third persons: 

Held, that the suit was governed by Art. 91 and 
bad to be instituted within three years from the 
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date when the facts entitling the plaintiff to have 
the instrument cancelled came to his knowledge. 
7 O.W.N. 1129=A.I.R, 1931 Oudh 34=130 
Ind. Cas. 119. 

Art. 91 — Applicability — Where the docu- 
ment is void. 

^^'he^e a guardian sells immovable property 
belonging to a minor without the sanction of the 
Court and subsequently executes a second sale 
with the permission of the Court the later trans- 
fen-v can sue for possession outright and need 
not expressly sue to have the first sale set aside. 
To such a case Art. 120 and not Art. 91 of the 
Limitation Act. will apply. 34 C.W.N. 948= 
130 Ind. Cas. 273=58 Cal. I28=A.I.R. 1931 
Cal. 131. 

— -Art. 91 — Applicability and scope — Where 
plaintiff is not a party to the instrument. 

Article 91 applies to parties to the instrument 
whicli is sought to be cancelled and eet aside, and 
has no application to a case where an alienation by 
an unauthorized person is attacked by the nexi 
rcver.sioner or the successor-in-office of a mahant 
of a religious institution. 11 L.L.J. 493=A.I 
R. 1929 Lah. 816. 

Art. 91— Applicability and scope — Where 

the deed was a sham transaction. 

A suit for a declaration that a transaction em- 
bodied In a particular deed was from the very in- 
ception a sham transaction is to be distinguished 
from a suit for cancellation of the deed. The 
former kind of suit does not fall within the pur- 
view of Art. 91, Sch. 2; Limitation Act. A.L 
R. ',92^ Rom. 174 and 35 Cal. 551, Foil. 109 
Ind. Cas. 54=30 All. 510=26 A.L.J. 289=A. 
I.R. 1928 All. 267. 

Art. 91 — Applicability and scope. 

A suit to set aside a document which is void- 
able is governed by Art. 91. 41 M.L.J. 474 and 
•15 Cal. 58 (P.C.). Rel. on. 99 Ind. Cas. S7l^ 
38 M.L.T. (H.C.) 1=25 M.L.W. 5S0*A.I. 

R. 1927 Mad. 255=52 M.L.J. 20. 

Art. 91 — Applicability and scope — Sale by 

administrator . 

A suit to set aside a sale by administrator under 

S. 90, Probate and Administration Act; Ls govern- 
ed by Art. 91 cf the Limitation Act. 103 Ind. 
Cas. 264=5 Rang. 266=A.I.R. 1927 Rang. 186 

— 7 ‘Art. 91 — Applicability and scope — Where 
plaintiff is not a party to the instrument. 

Where the plaintiff in a suit for possession of 
property sold in execution of a decree was the 
original owner of the property and was not a 
party to the decree under which the sale took 
place nor a representative of any of the parties 
and was consequently in a position to ignore the 
sale altogether, 

Held, Art. 12 has no application and the sttit 
falls under Art. 144. Art. 91 also is not ^pph* 
cable, as it provides for the cancellation or setting 
aside of an instrument not otherwise provided for 
and it binds only the parties to the instrument and 
not strangers. 71 Ind. Cas. 822=A.I.R. 1924 
Lah. 396. 

Art. 91 — Applicability and scope. 

A person who is entitled to possession of PJ^ 
perty need not as a preliminary to that set 
a document which may have been executed ^ 
somebody else in order to defeat his title. 78 
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Tnd. Cas. 705=3 Pat. 575=5 Pat.L.T. 581=2 
Pat.L.R. 306=A.I.R. 1924 Pat. 551. 

Art. 91 — Applicability and scope — Malabar 

Tarwad — To set aside sale by kamavan. 

A smit by the junior member of a Malabar tar- 
wad to recover_ possession of immovable property 
alienated by the Kamavathi is governed by Art. 
144 and not by Art. 91. The fact that the Kama- 
vathi purported to execute the document not only 
as Kamavathi, but also as guardian of the minor 
plaintiffs, will not make either Art. 91 or Art 
44 applicable to the suit. 78 Ind. Cas. 564=19 
M.L.W. 395=34 M.L.T. 89=A.I.R. 1924 
Mad. 607 =46 M.L.J. 340. 

Art. 91 — Applicability and scope. 

Article 91 can only be applied when the plaintiff 
has been himself or through his predeccssor-in- 
interest a party to the instrument assailed. 74 
Ind. Cas. 164=1 Bur.L.J. 106=A.I.R. 192.1 
Rang. 82. 

Art. 91 — Applicability and scope — Landlord 

and tenant — Suit against transferee — Transfer 
voidable. 

To a suit by the landlord against the transferee 
■A a tenant in C. P. who has taken possession id 
a holding in execution of a decree on a mortgage 
voidable at the instance of the landlord. Article 
91 of the Limitation Act (1908), first Schedule, is 
inapplicable. The transfer is binding on the 
tenant and cannot be cancelled by the landlord 
though it can be declared void as against him. 
76 Ind. Cas. 884=18 N.L.R. ll=A.r.R. 1922 
Nag. 60. 

Art. 91 — Applicability and scope. 

Article 91 is restricted to a suif between the 
parties to the instrument or their successors-m- 
interest and a plaintiff is not bound to set aside an 
instniment not executed by himself or by his 
predecessor-in-title. 64 Ind. Cas. 775=17 N.L. 
R. 169= A. I. R. 1921 Nag. 74. 

——Art. 91— Applicability and gcope-j^o-sharers 
— Lease by Lamterdar — Suit to set aside. 

The position of a Lambardar with reference to 
his co-sharer in the matter of letting out vacant 
land cannot well be put higher than that of a 
manager of the joint property of a Hindu family, 
and therefore a suit by a co-sharer for a^ declara- 
tion that a lease granted by a Lambardar is invalid 
against him is within time if brought within 12 
years of the date on which the execution of the 
tease became known to the co-sharer on the prin- 
ciple that a suit for declaration of a right cannot 
be held to be barred so long as the right to the 
property in respect of which declaration is fought 

is a subsisting right. 64 Ind. Cas. 775=17 N. 
L.R. 169=A.I.R. 1921 Nag. 74. 

- ■ “A rt. 91— Applicability and scope — Execution 
o< deed under ndstake — Canc^laticm. 

Where the plaintiff sues for possession and for 
cancellation of a deed of sale alleging that they 
executed the sale believing they were executing a 
totally different document, is governed not bv Art 
91 but by 144. 23 C.W.N. 93=29 C.L.T. 55= 
49 Ind. Cas. 76. 

—Art. 91— AppUcaMUty and scopo— Document 
—When to be set aside. 

Where there exists a document which if valid 
and bmding 00 a party* would defeat bis right in 


recovering possession of any property he must sue 
under Art. 91 for the cancellation of the docu- 
ment within three years. 38 Bom. 449=15 Bom. 
L.R. 1044=22 Ind. Cas. 195. 


— Arts 91 and 144— Applicability and scope — 
Alienation by third party-^uit for possession and 
cancellation of document — ^Limitation. 

The plaintiff sued for possession of a property 
basing title under a grant executed in his favour. 
In the plaint he also prayed for the cancellation of 
a document executed by his grantor in favour of 
tlie defendant subsequent to his own. Held, that 
the suit was not one for the cancellation and was 
governed bv Art. 144 and not by Art. 91. 14 A. 
L.J. 464=32 Ind. Cas. 930. 

Art. 91 — Applicability and scope — Fraudtilent 

alienation— Setting aside of. 


A plaintiff can sue to set aside a sale-deed on 
the ground of fraud, if an interest in praesanti is 
not conferred thereby within 3 years from the time 
of defendant’s attempt to take po>session unlaw- 
fully. 31 Ind. Cas. 106 (Ma^l.). 

Ars. 91 and 120— Applicability and scope — 

Suit by manager— Suit to have Kamavan’s aliena- 
tion declared invalid. 

A suit for a declaration that a Kamavan’s alie- 
nation is invalid if brought 10 years after the cause 
of action arose is barred, whether Art. or Art. 
120 applies. 16 M.L.T. 241 = (1914) M.W.N. 
689=25 Ind. Cas. 755. 

Arts. 91 and 144 — Applicability and scop^— 

Alienation by manager — Alienation by ejaman of 
aliasantana family — Suit for recovery of possession. 

A suit for recovery of possession of properties 
alienated by the ejaman of an aliyasantana family 
is not a suit to "set aside an instrument within Art. 
91 of the Act, and is governed by Art. 144 of the 
Act. 14 M. 206; 14 M. 101, Foil. 27 M.L.J. 
60 =24 Ind. Cas. 246. 

—Art. 91— Applicability and scope — Award — 
Setting aride of. 

In order that a person, who was a party to a 
submission and award may sue on the original 
cause of action, he must first have the award set 
aside* if the award is not a nullity but is only void- 
able at the instance of the party, the suit to set 
aside the award must be brought within the period 
of three years under Art. 91 of the Limitation 
Act. 5 S.L.R. 240=15 Ind. Cas. 819. 

A rt. 91— AppUcaWUty and scope— Suit for re- 
demotion— Mortgage by misrepresentation. 


Where in a suit for redemption of a Mortgage, 
the mortgagee pleaded that the property had been 
sold but the plaintiff contended that it was only a 
mortgage and that his signature was obtained on 
that representation. Held, that for such a suit 
Art. 148 applied and not Arts. 91 or 142 and that 
plaintiff was entitled to prove the fraud played 
upon him. 4 Bur.L.T. 265=13 Ind. Cas. 375. 
-^Art. 91— Applicability and scope— Alienation 
by tbird patty. 

The article applies to set aside a document exe- 
cuted by the plaintiff himself or by a person un- 
der whom the plaintiff claims and against which 
plaintiff seeks to recover the property but it does 
not apply where the person alienating is not a 
full owner of the property but holds only a condi- 
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tional authority to alienate the propertv . iZ All 
A.L.J. 337 = 5 Ind. Cas. 585. 

Art. 91— Applicability and scope — Alienation 

by third party— Suit to eject a tenant— If a mort- 
gage by tenant to be declared void. 

A landlord need not have a mortgage created by 
a tenant declared null and void within the period 
fixed by .Art. 91, before he can sue to eject a 
tenant. 8 N.L.R. 29=13 Ind. Cas. 982. 

Art. 91 — Applicability and scope— Fraudulent 

alienation. 

A vendor seeking to recover the property sold 
on the ground that sale was efifected by fraud must 
first get the sale avoided within the period pres- 
cribed by Art. 91, because the transaction is not 
void ab initio but only voidable. 5 M.L.T. 99= 
32 Mad. 72=1 Ind. Cas. 719. 

Art. 91 — Applicability and scope — Suit for 

cancellation of a deed — Suit for a declaration that 
the transaction evidenced by the deed was ficti- 
tious. 

A suit for a declaration that a transaction em- 


Art . 91 — Applicability and scope — Suit for 

possession of land— ‘Setting aside a document un- 
der which defendant claims, necessary. 

WluTc in order to sustain a suit for possession, 
the cancellation of a document under which the 
defendant claims is necessary, the article applica- 
ble is Art. 91. 15 C. 158; 14 I. A. 148, Foil 

(1902) 6 C.W.N. 863. 

Art. 91 — Applicability and scope — Suit to en- 
force and not to set aside an award. 

In a suit for partition of properties dealt with b\ 
aa award, the plaintiffs alleged that a clause in i't 
restraining partition was invalid in law and that 
another pKjrtion of it was a subsequent illegal ad 
dition to the award^ as originally made, and in 
other respects his claim was in terms of the award 
and not in contravention of it. 

Held, that the suit was not to set aside an award; 
but to enforce it so far as it was legally valid, and 
that Art. 91 had no application to the case. (1901) 
11 M.L.J. 149=23 A. 383=3 Bom.L.R. 311 = 

5 t.W.N. 585=28 I. A. Ill (P.C.). 


bodied in a particular deed was from its very in- 
ception a sham transaction is to be distinguished 
from a suit for cancellation of the deed. The 
former km3 ol suit docs not fall within the purview 
of Art. 91. 1908 A.W.K. l.S6=5 A T. T. 421^ 

30 A. 375. 

Art. 91 — Applicability and scope — Specific 

Relief Act, S. 39 — Bond — Cancellation. 

.Art. 91 of the Limitation Act, 1877; applies to 
a suit brought under the provisions of S. 39 of 
the Specific Relief Act, 1877 to haw a bond ad- 
judged void and to have it delivered up and can- 
celled. (1903) 5 Bom.L.R. 533=27 B. 560. 

Art. 91 — Applicability and scope — Mahome- 

dan Law — Setting aside settlement — Cause of ac- 
tion. 

The cause of action for the heir of a deceased 
Maliomcdan to set aside the wakfnarna of the de- 
ceased arises upon the death of the settlor and 
not from the date of the settlement, where the 
heir had no interest in property settled nor any 
right to have it cancelled or set aside during the 
lifetime of the settlor. (1503) 7 C.W.N. 916= 
30 C. 666. 


Arts. 91 and 12(V— Applicability— Sait by Oudb 
landlord to eject tenant — Tenant claiming perma- 
nent right mider a document — Civil Court having 
no jurisdiction to give a decree R>r possession — 
Nature of suit for declaration that & document is 
not binding and to cancel it. 


Whcty a suit is brought in a Civil Court for 
possession of a land against a defendant who 
claims title to it under a document on the ground 
that the document is not binding on the pIaintiS» 
and the civil Court is prohibited by statute from 
passing a decree for possession, it can give relief 
to plaintiff under S. 39 or S. 42 of the Specific 
Relief Act by cancelling the document and declar- 
mg its invalidity. In such case the prayer for 
cancellation, etc.; is really the principal prayer; 
^d the prayer for possession 19 only ancillary. 

governing such a case 19 Art. 91 or 
i|0. (1902) 4 Bom.L.R. 832=6 C.W.N. 849= 
25 A. 1=29 I. A. 203 (P.C.)1. 


5. Burden of proof. 

Art. 91 — Starting point — Deed by father-in- 

law and daughter-in-law — Suit by latter to set 
aside — Date of knowledge of nature and c:nse- 
quences of deed— Burden of proof— Pardanashin— 
Deed by. 

Where the mound for setting aside an instru- 
ment or deed is that the plaintiff did not appre- 
ciate the true nature and the legal consequences 
thereof, limitation for the suit begins to run from 
the date when the plaintiff became aware of the 
true nature and legal consequences of the instru- 
ment. In the case of a deed executed by a Hindu 
father-in-law and his widowed daughter-in-law, a 
pardanashin lady, it is for the fathcr-in-Iaw to 
prove the date when she in fact came to understand 
the true nature of the transaction. It is for him 
to show that it was explained to her by him and 
it is not enougli for him to .show merely 
that she did have an opportunity of reading it and 
that the terms were not complex or obscure. The 
father-in-law is under a duty to explain fully the 
nature and effect of the deed to his daughter-in- 
law living in his house and under his protection. 
75 I. A. 108=1. L.R. (1948) Bom. 148=1948 A- 
L.J. 241=52 C.W.N. 701 = 1948 M.W.N. 449 
'=61 L.W. 49S=A.I.R. 1948 P.C. 111=50 Bom- 
L.R. 495=29 P.L.T. 251 (P.C.). 

• Arts. 91 and 12(^AppIicability— Private sal* 
prior to attachment before judgment— Transaction 
foimd to be fraudulent and to defeat attachment— 
Suit to declare sale deed void— Limitation— Start- 
ing poirt— Onus of proof. 

The plaintiff obtained a money decree against 
the defendant and obtained an order for attach- 
ment before judgment on 2nd December, 1936. 
But the 3rd defendant had on 4th November, 
1936; i.e., earlier to the attachment; sold the pro- 
perty attached to the 1st defendant who in his 
turn sold it to the 2nd defendant in 1942. The 
riaintiff filed the present suit in 1942 for a decla- 
ration that the sale deeds in favour of the defen- 
^ant9 were vitiated by fraud and want of con- 
sideration, etc. It was found as a fact that the 
sales were fraudulent and intended to defeat the 
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threatened attachment. On a contention that the 
suit was barred by limitation, 

Held, that ihc view ui tlie lower Court that 
lime began to run not from the date of the first 
sale but from the time of the plaintiff’s knowledge 
■ .f it, which admittedly was within three years of 
the institution of the suit was not erroneous. 

The burden of proof is on the defendant to show 
that the plaintiff had clear and definite knowledge 
i)f the fraud for more than the period of limitation 
and the fact that the plaintiff knew some facts suclv 
as would raise a bare suspicion is not enougli evi- 
dence to discharge the onus. 1950 M.W.N. 791 
= (1950) 2 M.L.J. 653=A.I.R. 1951 Mad. 388. 

Arts. 91 and 120 — Applicability — Suit under 

S. 53, T. P. Act; to declare transfer invalid as 
being fraudulent — Limitation — Onus. 

A suit filed by a creditor under S. 53, T. P. 
Act, for a declaration that a transfer by wa>- oi 
sale by his debtor was intended to defeat or delay 
his creditors including the plaintiff, and; as such; 
was not binding on the plaintiff and the other cre- 
ditors, is governed for purposes of limitation: h> 
Art. 120 and not Art. 120 and not Art. 91 of the 
limitation Act. 

Limitation cannot start against the plaintiff un- 
less and until he is fixed with the knowledge of 
the fraudulent nature of the transfer impeached 
by him. The burden is on the defendant to shov. 
that the plaintiff had clear and definite knowledge 
n{ the fraud for more than the period of limita- 
tion. The fact that the plaintiff had some hints 
and clues which might raise his suspicion would 
not be enough. Nor can it be said that the right 
to sue accrues only when he decides to exercise 
the option given to him by S. 53, 

LL.R. (1947)' Bom. 807=49 Bom.L.R. 875= 
A.I.R. 1948 Bom. 265. 

Art. 91 — Burden of pro<rf. 

Where a lady brings a suit to set aside a cer- 
tain deed executed by her under misrepresentation 
and undue influence of a person m a fiduciary posi- 
lion with her, the burden to prove; that her suit is 
out of time and that she had definite knowledge of 
the facts which constituted fraud of misreprc'^ent- 
ation at a date beyond the statutory period, is 
such person. A.I.R'. 1938 Rang. 264 

= 178 Ind. Cas. 83. 

— ^Art. 91 — Burden of proof. 

The onus is not on the defendant to prove that 
the plaintiffs knowledge arose more than 3 years 
before suit. 2 N.L.R. 98, Dissented from. 68 
iSS caV 352=1921 M.W.N. 722=A.I.R. 1921 
Mad. 394=41 M.L.J. 474. 

6. Decree. 

-—Art. 9i»ApplitttnUty — > Setting aside a con- 


A suit to set aside a consent decree where fraud 
is not alleged or proved is maintainable and is not 
governed either by Art. 91 or Art. 95 but by Art. 
120. 61 C.L.J. 193*39 C.W.N. 938=62 C 

642=164 Ind. Cas. 561. 

— --Art. 91— Decree — Where it is based on an 
award . 

An award Is an instrument within the meaning 
of Art. 91 and the plaintiff cannot impeach the 
decree ineorporating the award antes* he can show 


ilial a suit ti> set aside the award was broitghl 
within the period prescribed by Art. 91. 100 

Ind. Cas. 596=28 P.L.R. 106=9 L.L.J. 191 
= A.I.R. 1927 Lah 172. 

Art. 91— Decree. 

Where a person is prima facie, bound by a de- 
cree; he cannot by suing ostensibly for possession 
ignore the decree and evade the operation of law; 
and where sucli a decree is an impediment to the 
plaintiffs’ way in obtaining relief inconsistent with 
it, ho must bring his suit within the period pres- 
cribed by law for setting aside a decree. 88 Ind. 
Ca<. 141=87 Ind. Cas. 849=4 Pat. 510=6 P 
L.T. 634=A.I.R. 1925 Pat. 625. 

Arts. 91 and 95— Decree, 

Arts. 95, 44 and 91 of the first Schedule to the 
Limitation Act do not apply to a suit to have a 
decree set aside but the article applicable would 
be 120. 62 Ind. Cas. 794=79 P.L.R. 1921 = 

2 Lah. 164=^4 I.. L. J. 211=A.I.R. 1922 Lah. 
166. 

Art. 91 — Fraudulent alienation — Fraudulent 

decree — Suit to set aside. 

A sale in execution of a fraudulent decree is not 
void, but voidable; such a sale cannot be set aside 
without setting aside the decree. 20 C.W.N. 659 
=33 Ind. Ca.s. 767. 

7. Distinction between void and voidable 

contract 

Art. 91 — Ancillary relief on void contract. 

There is a wide difference between an agree- 
ment which is voidable and one which is void. 

A voidable contract is a good contract so long as 
it is not avoided by the person who has the right 
to avoid the same, while a void contract is no con- 
tract in law and in the eye of the law, it does not 
exist. When a party seeks to avoid a voidable 
contract and get a certain ancillary relief, it fol- 
lows that if his claim for avoidance of the con- 
tract is barred by limitation, he cannot get the 
ancillary reliefs while if the contract is void, it is 
not necessary to have the contract set aside and 
the rights of the parties can be determined inde- 
pendently of the deed. So even if the claim for 
the cancellation of the deed or for declaration that 
it is void is barred by limitation, the rights of the 
parties can still be determined independently of 
the deed. (1945) A.L.J. 196=1945 O.W.N. 
fH.C.) 14S=I. L. R. (1945) All. 494=A.I.R. 
1945 All. 367=1945 A.W.R. (H.C.) 141. 

8. Effect of bar under. 

—Art. 91 — Effect of bar under — Suit for posses- 
sion. 

A suit for possession of property is not barred 
merely because the period for the cancellation of 
the instrument has run out. 170 P.W.R. 1911= 
251 P.L.R. 1911=12 Ind. Cas. 140. 

^Art. 91 — Effect of bar under — Suit for posses- 
sion— Avcidance of in‘;tntm^t— Cause of action. 

Though a person suing, for possession of im- 
moveable property whose right to pos ession is 
blocked by an instrument must set it aside u der 
.Art. 91 of the Limitation Act time does not begin 
to run, until. the necessity to sue for possession 
crues.' * A' person who has had no occasion to Isuc 
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LIMITATION ACT ii^od', ART. 91 — 9. Interpretation. 


tor i)OS!je.s>i- II r.t property cannot have liis right r*- 
property extinguished by the lapse of three year- 
under Art. 91. 55 Ind. Cas. 407 (Nag.). 

9 Interpretation. 

Art. 91 — "Instrument,” meaning of. 

The instruinent to be cancelled or set aside 
which is referred to in .Art. 91, is that instrumcni 
which the plaintiff liiinsclf has actually asked t" 
have cancelled or set aside and not one which h- 
ought t'- tiave set a-ide. A.I.R. 1959 Rang. 27 > 

Rang.L.R. 35=184 Ind. Cas. 171 
Art 91 — Interpretation— ‘Plaintiff’ . 

I lie wurfl ‘plaintiff’ in Art. 91 has to be r.;i.l 
vviih the definition in S. 2 so as to include aii> 
pcrs' Ui from or through w’hom a plaintiff derive - 
liis riglit i.> sue. 32 Boni.L.R. 1013 -.\.l R 
1930 Bom. 545. 

10. Plea of limitation in defence 

Art. 91— Act does not apply to defendant— 

Suit to set aside lease barred under Art. 91 — Still 
defendant can urge that lease was obtained by ur 
due influence and misrepresentation. 

The Indian Limitation Act is not applicable t" 
the case of (lcfen<!ant, and tlie party in possessi<'ii 
is not afl'octe^l hy it. It refers only to the reined' 
of the plaintiff and not even to his riglit.« ami ev. ;t 
though the remedy may be barred the right in;s\ 
siill exist. 

Consequently, a defeiidatit is nut precluded froii. 
urging by way of defence that the lea.ee was ob- 
tained by the plaintiff by undue infliuiice and mis 
representation altlurngh a .enit by him to have the 
instrument set aside or cancelled is time bar-cd 
under Art. 91. A.I.R. 1946 Oudh 129=1946 
Oudh W.N. 1=21 Luck. 194=1946 .A. W. R tC 
C.) 12. 

Art. 91 — Defence — Limitation. 

Where the executant of a contract has not had 
an opportunity to cancel the Contract after the re- 
moval of undue influence, it is open to his repre- 
sentatives to raise this defence of undue influence 
within three years after the contract. 59 C.L.J. 
387=A.I.R. 1934 Cal. 762=152 Ind. Cas. 561. 

——Art. 91— Document not set aside may be 
pleaded in defence. 

If a party’s remedy to liave an instrument void- 
ed as plaintiff is time-barred, it does not follow 
that his right of pleading by way of equitable de- 
fence, if sued; that the instrument should not be 
enforced; is equally barred. Delay is of course 
an equitable reply to an equitable defence, but it 
cannot amount to a statutory bar. The fact that 
the defendant had not chosen to sue to have the 
instrument set aside within three years cannot pre- 
clude him from pleading in defence that the in- 
.stniment was brought about bv undue influence 
and could not be enforced. (1906) 17 M.L.Y 19 
-=30 M. 169=2 M.L.T. 4 (F.B.). 

11. Starting point cf limitation. 

See also LIMITATION ACT, ART. 91— 
BURDEN OF PROOF. 

••■'—Art. 91— Suit to av'id settlement deed induced 
by undue influence — ^Time, when begins to run. 

■Under Art. 91 of the Limitation Act, the time 


f<»r .setting aside a settlement deed induced by un- 
due influence ritn« from the date when the facts 
entitling the plaintiff to have the instrument can- 
celled or set aside became known to the plaintiff, 
and not from the date of the removal of the undue 
influence. I.L.R. (1946) Nag. 433=1946 N.L 
J. 406=A.I.R. 1946 Nag. 377=1947 I. T.R. 150. 

Art. 91 — Applicability — Undue influence — 

Starting point of limitatiem. 

If a deed of gift is a void transaction, no ques- 
tion of cancelling or setting it aside would arise, 
bnt if it is only a voidable transaction, that is: a 
traiivaciion valid until rescinded, then the necessity 
lo set it asitle is obvious before possession of the 
;>roperty can be claimed. 

I’roni the mere fact that the transaction of gift 
wa-- induced by undue influence, it does not neces- 
-aiily follow that it was not made 'voluntarily' 
within the nieaning of S. 122, T. P. Act and was 
void. Where a person wished to make a gift and 
acted voluntarily in making it but the transaction 
was induced by undue influence, the gift is not 
void but only voidable and requires to be set aside 
before the properties conveyed by it could be 
claiiiKil hy the ih-ivir or by anyone claiming 
fliri.iigh him. Art. 91, Limitation Act; applies to 
such a case and where the donor was fully aware 
01 the character of the transacti-.-n when he exe- 
cuted the deed, limitation for setting aside the gift 
deed would run from the date of the gift deed, 
as; under ,\rt. 91, time mu'? from the date of the 
knowledge and not from that of the removal of 
ihe undue influence. 49 C.W.N. 303=1. L.R 
(194.M Kar. (F.C.) 115 (Sup.)=47 Bom.L.R 
274.S A.I.K. 1945 P.C. 54=58 M.L.W. 176= 
(1945) 1 M.L.J. 253=1945 M.W.N. 217=(1945) 
A.L.J. 280=1. L.R. (1945) Bom. 440=11 B.R. 
470=72 Ind. App. 21=220 Ind, Cas. 28 (P.C.)- 

Art. 91 — Starting point of limitation. 

.A suit to recover ijossi-ssion of property gifted 
by the plaintiff to the donee under a deed of gift 
which is alleged to have been obtained by undue 
influence and executed in ignorance of the real 
nature of the dociitneni and its content.s must bv 
brought within three years from the date when 
the plaintiff became aware of the true character 
of the deed and the transaction and not from the 
date when the plaintiff escapes fegm the influence 
by which he was dominated. A.I.R. 1938 All 
4Sl = (1938)i A. L. J. 502=1938 A.W.R.. 375= 
176 Ind. Cas. 874. 

—Art. 91— Suit to sct aside document on ground 
of undue influence — Limitation— Starting point— 
Prayer for possession, effect of. 

Under Art. 91; a suit to cancel or set aside an 
instrument must be brought within three yeys^ 
from the date w’hen the facts entitling the plain- 
tiff to have the instrument cancelled or set astd** 
become known to him and in a case of undue iO' 
fluence, the mere plea of undue influence suppose- 
knowledge. 

The fact that the suit is one for possession will 
not bring the suit within the twelve years’ rule in 
a case of undue influence as an action for posses- 
sion cannot succeed in such a case unless the plain- 
tiff gets the instrument cancelled. (1931) A.L- 
J. 909=A.I.R. 1932 All. 63=135 Ind. Cas. 232. 

^Art. 91— ^uit to set aside gift execu^ under 

undue influence— Starting point of limitation. 
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.Where the evidence showed that the donee had 
misused his position as a brother and as one tn a 
position of domination to cause his weak-minded 
brother to execute a gift deed of his entire pro- 
perty, held, that the transfer was vitiated by un- 
due influence and that the deed could be set 
a^de within three years from the date when the 
true facts became known to the plaintiff. 7 O. 
W.N. n29=A.I.R. 1931 Oudh 34. 


•Art. 91— Starting point of limitation. 


Wlien in a suit for possession it is necessary to 
have a sale-deed set aside before the plaintiff can 
succeed, the suit must be filed within three years 
from the date when the plaintiff comes to know 
of the fact entitling him to set aside the deed. 
A.I.R. 1938 Pat. 69=4 B.R. 293=19 P L T 
.\ 62=173 Ind. Cas. 479. ' 


——Art. 91 — Undue influence — Starting point. 

Where a suit is brought to get a deed cancelled 
on the ground of fraud and undue influence, the 
fact must be considered to have been known to 
the executant from the date of the deed and if 
brought more than three years from that date the 
suit cannot be maintained. 15 Cal. 58 (P C.), 
Foil. 114 Ind. Cas. 806=5 O.W.N. 1062=10 
L.R.A. (Rev.) 230=4 Luck. 270=A.I.R. 192^^ 
Oudh 67. 

—Art. 91 — Undue influence — Starting point. 

A deed of gift obtained by undue influence is 
not void but only voidable. Cause of action to 
set aside the deed does not arise only on the 
cessation of the undue influence, and the period 
begins when the facts entitling the plaintiff to set 
aside the gift becomes known to him. 68 Ind. 
Cas. 352=1921 M. W. N. 722=A. I. R. 1921 
Mad. .394=41 M.L.J. 474. 

Art. 91 — Starting point of limitation — Con- 
tract under undue influence — Cause of action — Suit 
by beneficiary. 

Where a person is induced to execute certain 
transfers by undue influence the cause of action 
to set aside those transfers under Art. 91 arises 
only where the undue influence ceases and plaintiff 
has full knowledge of all thf matters. (1907) M. 
W.N. 906=7 L.W. 28 =43 Ind. Cas>. 164. 

^Art. 91— ^Starting point of limitation. 


Art. 91 — Starting point of limitation. 

The period of three years permitted by Art. 91 
begins to run not from the date on which the 
plaintiff, seeking to cancel or set aside the instru- 
ment escaped from the influence by which, accord- 
ing to him, lie was dominated; but from the dis- 
covery by the plaintiff of the true nature of the 
deed which he had signed. 11 O.W.N. 784=A. 

V. R. 1934 P.C. 130=38 C.W.N. 806=67 M.L. 
.[. 7=40 M. L. W. 5=36 Bom.L.R. 652= 
1934 A.L.J. 585=59 C.L.J. 4S4=(1934) M. 

W. N. 647=9 Luck. 178=61 I. A. 224=3 A.W. 
R. 865=149 Ind. Cas. 480 (P.C.)!. 

Art. 91 — Starting point. 

The time from which the period begins to run 
in a suit to cancel an instrument is from the aate 
when the facts entitling the plaintiff to have the 
instrument cancelled become known to him. 106 
Ind. Cas. 903=4 O.W.N. lU6=A.i'.R. 1927 
Oudh 629. 

Art. 91 — Knowledge — Starting point. 

Where plaintiff and his guardian were perfectly 
aware of facts entitling them to set aside an 
award plaintiff must prove that he attained majo- 
rity within 3 years of the suit. Limitation starts 
from date of the award and not the date when the 
Court refused to file it. 89 Ind. Cas. 773=30 
C.W.N. 529=5 Rang. 186=52 I. A. 265=6 L. 
R.P.C. 160=A.I.R. 1925 P.C. 216 (P.C). 


The terminus a quo for a suit under Art. 91 is 
the time ‘*when the facts entitling the plaintiff to 
have the instrument cancelled or set aside become 
known to him.'' 


A person dedicated certain property fur the 
construction of a mosque and appointed himself a 
permanent mutawalli. He reserved for himself a 
perpetual connection with the mosque as its Presi- 
dent. He instituted a suit for avoiding the 
document ana for declaration of his rights to 
manage the affairs of the mosque: 

Held, that the suit was go\'emed by Art. 91 
Such a suit when instituted within three years of 
the time at which he admittedly occupied *he 
office of the President, waj srithin time inasmuch 
as so long as he held the position of President 
and had an active hand in tha management the 
aftiira of the mosque, no ooeaaioa had arisen for 
him to institnte any aoh to avoid that document 
A.I.R. 1938 Lah. 860=188 Ind. Cat. 799^' 


Art. 91 — Return of purchase money — Start- 
ing point. 

Cause of action for declaration by a vendee that 
the deed of conveyance is either void or voidable 
at his instance and that he is therefore entitled 
to the return of the purchase price arises when he 
comes to know of the alleged defects in his ven- 
dor’s title. His claim in respect of the relief is 
statute-barred under Art. 91, if filed more than 
three years after such knowledge. 126 Ind. 
Cas. 737=A.T.R. 1930 Sind 66. 

—Art. 91— Starting point. 

Article 91 of the Indian Limitatimi Act provides 
a period of three years from the date when the 
facts entitling the plaintiff to have the instrument 
cancelled or set aside become known to him ^ 
Had. 349, Foil. 78 Ud. Cas. 222=46 AU. 260 
=22 A.L.J. 149=5 L.R.A. Civ. 104='A.l R 
1924 All. 370. 
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Art . 91— “Starting pr.int — Where knowledge 

is on the date of the deed. 

Wlicrr the pKiintifF iraii'-icrrod certain pruijer- 
ties to a ptT'On \vh'*m he described as being his 
adopted son and Mibscqucntly brought a suit 
against tliat person f'T a declaration that the deed 
is void on the ground that there was no adoption 
at all, 

Held, tiiat Art. 91 apiilied, that the essential 
fact which entitled the plaintiff to have the instru- 
ment cancelled was the fact that no adoption took 
place, that this fact was known to the plaintiff “n 
the date of the deed itself, and that time ran 
against plaintiff from the date of the deed. 69 
Ind. Cas. 971=20 A. L.J, 945=45 All. 169-=A, 
I.R. 1923 All. 58. 


Where an instrunient cannot take effect until ii 
is reuistcred, to cancel such an instrument tinder 
S. .t'». Sp. Hoi. Act. the limitation commences to 
run under .\rt. 91 from the date of its registrati"ii 
and not from tlic date of its execution. 4 O L. 
.1. Ind. Cas. 456. 

Art 91 — Starting point of limitation — Can- 
cellation of a document — Suit for. 

I'he word •‘entitled” in Art. 91 of the Lim 
Act means entitled by law, i.e. under S. 39 of the 
Sj.. Rel. .\ct. In a suit for cancellation of a 
document time will begin to run from the time 
when (he plaintiff becomes aware of facts which 
create in him a rea=onable apprehension that he 
will suffer injury if the document be left outstauH- 
inc 47 Ind. Ca®. (Mad.). 


- ■ Arts. 91 and 120— Starting point — Cancella- 
tion of a document — Limitation. 

A suit for declaration that a mortgage deed exe- 
cuted by the plaintiff was without valid conside- 
ration and ineffectual being intended only to de- 
fraud his creditor at the time and that the defen- 
dant has no right under it, is governed by Art. 
91 or 120 and limitation runs from the date of the 
execution of that document. 37 All. 640=1.1 A. 
T.,;. 91.1=29 Ind. Ca.s. 968. 

Art. 91 — Starting point of limitation— Suit 

for cancellation of decument — Limitation. 

A suit for declaration that a certain uncon li- 
tional deed of gift is ineffectual and inoperative 
owing to non-fulfilment of material stipulations 
must be brought within three vears from the date 
of execution of the deed, .‘i Ind Cas 4^7 
(All.). 

■■ Art. 91— Starting point of limitation. 

In a suit for cancellation of an instrument, 
limitation runs from the ^ time the facts entitling 
the plaintiff to have the instrument, cancelled be- 
come known to him. t> A. L.J, .561=2 Ind. 
Cas. 625. 

Art. 91 — Starting point of limitatioa. 

The article applies to a suit to set aside an in- 
strument on the ground of undue influence. A 
suit for possession of immoveable property where 
the relief is inconsistent with a registered sale- 
deed executed by plaintiff’s predecessors-in-litle 
is governed by the article, as it is necessary that 
the document should be set aside. The cessation 
of undue influence is not the time when the start- 
ing point of limitation begins. A mere unilateral 
repudiation in pais by a plaintiff will not effect a 
rescission of a contract or deed; rescission must 
be made by a decree of a court declaring that the 
contract or transaction is void. 38 Mad. .321 = 
24 M.L.J. 592=13 M.L.T. 469=(1913) M.W. 
N. 453=19 Ind. Cas. 596. 

——Art. 91— Starting point of limitation — Suit 
ta cancel a registered instrument under S. 39, Sp. 
Rel. Act. 


Art. 91 — Facts entitling the plaintiff to have 

the instrument set aside — Starting point — Suit 
brought within three years from the apprehension 
of injury. 


A suit for setting aside an instrument brought 
within three year.s from the date of the defend- 
ant’s setting up a title in pursuance of the instru- 
ment is within time even thougii more than 3 
have elapsed from the date of the instrument itself, 
'riio causes of action arose at the date when the 
plaintiff apprehended injurv. flbfM) 15 M.L J 
i2H=28 M. 349. 


— - ■'Arts. 91 , 141— Suit by reversioner for khas 
possc'sion — Lease by widow — Setting aside ancil- 
lary— Starting point of limitation. 


A suit by a reversioner for khas possession of 
properties let on izara lease by a widow for which 
the setting aside of the lease is necessary, is K0‘ 
vented by Art. 91 and time begins to run against 
him only from the date of the widow’s death and 
not before, as the reversioner’s suit during lifetime 
of the widow would be premature. Art. 141 na- 
uo application. 7 C.W.N. 864= 30 C. 990. 


Art. 91 — Deed by pardanashin lady — Suit to 

set aside — Starting point of limitation. 

Where a pardanashin lady sues to set aside a 
of release granted by her, the starting point of limi- 
tation is the date when she became aware of the 
facts entitling her to that relief and the article 
applicable is Art. 91. (1902)' 4 Bom.L.R. 146- 


' Art. 91— Cancellation of sham document 
Limitation, starting point of. 

Where the executant of a sham document con- 
tinued in posses'ion after execution of the docu- 
ment, but was only subsequently dispossessed, the 
period of limitation for a suit to cancel the docu- 
ment will run from the date of dispossession an*' 
not from the date of execution of the document • 
fl900) 25 B. 78=2 Bom.L.R. 638. 


12. Void document. 

- ' ' A rt. 91— Api^cabiUty — Transaction void ab 
initio— Gift by pardanashin lady without knowing 
nature of transaction or bargain— Suit to declare 
inoperative— Limitation . 
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It is well established that Art. 91, Limitation 
Act, only applies to suits for cancellation or set- 
ting aside of an instrument which is voidable and 
has IK> application to the case of an instrument 
which is challenged as void ab initio. A deed of 
gift executed by a pardanashin lady without un- 
derstanding the nature of the transaction at all is 
ab initio veid and not merely voidable. A suit 
for a declaration that the deed is invalid and that 
the donee under it acquired no title is not govern- 
ed by Art. 91. A.X.R. 1950 Pat. 247. 

Arts. 91, 142 and 120— Void documtot— Pos- 
session claimed under void transfer. 

Where possession is claimed of certain property 
which had been transferred under a document 
which is void, then even though a relief may be 
added for the setting aside of the document, that 
relief is merely ancillary to the main relief for 
possession and it is not necessary to have, the 
document set aside before the plaintiff is e'n^tled 
to claim possession and in these circumstances. 
Art. 91, Limitation Act would have no applica- 
tion to the case. The plaintiff is entitled to 
bring his suit within 12 years. (1945) A.L.J. 
196=1945 O.W.N. (H.C.) 145=A.I.R. 1945 

All. 367=1. L.R. (1945) AH. 494=1945 A.W. 
R. (H.C.) 141. 

—Arts. 91, 92 , 93 and 9S— Void document— 
Limitation . 

OWter.— Where a <lc*cumeiit is wholly void 
ab initio, it is not necessary to get it cancelled or 
set aside and therefore question of limitation for 
a suit does not arise. 6 B.R. 262=20 P.L.T. 
957=A.I.R. 1940 Pat. 201=185 Ind. Cas. 816. 

—Art. 91 — Void document — Suit for posses- 
sion by avoiding void document. 

Where a deed of relinquishment by a pardanashin 
lady is a void document, it is not necessary to 
avoid it or to get it cancelled. Article 91 has no 
application to a case where a suit is brought by 
her for possession and partition upon declaration 
that an instrument under which the defendant 
daims is void. A.I.R. 1939 All. 348=(1939) 
A.L.T. 642=(1939) A.W.R. 889=182 Ind. C:as. 
801 (2). 

—Art. 91— Scope — Void document. 

Article 91 is no bar to a suit for a declaration 
that the plaintiff was the owner of property tm the 
ground the sale-deed executed in respect of that 
property was only fictitious and that no title pa:<e- 
ed to the vendee under it. 1939 A.L.J. 369= 
1930 A.W.R. (H.C.) 400. 

—Art. 91— B cepe — Void doeoment — Sait for 
pee tei rioc alleging sale to be sham. 

Where the allegations in the plaint, that the 
sale waft a sham transaction or a mere paper tran- 
McdoB, am eorrSet; a suit for possession of the 
property based on those allegatioot most be gov- 
erned by Art. 144 and not by Art. 91. A.I.R. 
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1939 Lah. 544=1. L.R. (1940) Lah. 546=41 P. 
L.R. 657=185 Ind. Cas. 343. 

Art. 91 — Void deed. 

Where a mortgagee under a power of sale, 
sells the property to one who is benami for him- 
self the sale is void as there was really no two 
persons for the contract. Art. 91 does not apply 
to the case as the sale need not be set aside. 113 
Ind. Cas. 313=30 Bom. L.R. 1S19=A.I.R. 1929 
Bom. 24. 

Art. 91 — Void document — Misrepresentadon. 

Where it is established that the plaintiff or his 
transferor was induced by defendant’s misrepre- 
sentation to execute a deed of gift of the property 
in question and he executed the same believing it 
to be a document of a different kind altogether, 
the transaction is void and not voidable only and 
Art. 91 has no application to plaintiff’s apDl'ca- 
tion for recovery of the property. 23 C.W.N. 
93; 35 Cal. 1551, Foil., 121 Ind. Cas. 404-49 C. 
L.J. 540=A.I.R. 1929 Cal. 606. 

Art. 91 — Void document — Cancellation if 

necessary — Where document is a sham transac- 
don. 

Where a plaintiff sued for declaration of liis 
title and injunction alleging in the plaint that the 
settlement deed under which the defendant claim- 
ed was a sham and fictitious document under 
which no property was intended to pass, he is not 
obliged to get the document set aside, before be- 
coming entitled to the other reliefs. 120 Ind. 
Cas. 378=.30 M.L.W. 796=A.I.R. 1929 Mad 
478. 


Art. 91 — Void document — Sham transaction. 

Obiter. — Where a deed is null and void, 
there is no necessity for the party to come to 
Court promptly and .have the deed actually can- 
celled or set aside. Where, however, a deed is 
good but is voidable and can be avoided at the 
option of the party aggrieved, he must come to 
Court within three years to have it set aside. 109 
Ind. Cas. 54=50 All. 510=26 A.L.J. 289=A 
I.R. 1928 All. 267. 


•Art. 91 — Void documrtat — Muhammadan 
Law— Gift without posseasion — Starting point. 

Where a deed of gift is executed by a person 
governed by the Muhammadan law and the pos- 
session of the property comprised in the gift has 
not been delivered the gift would be void Sb Iniffo 
and no question of limitation will arise in such 
circumstances. The right, of the plaintiff to im- 
peach such a gift can only accrue from the moment 
when by receipt of possession the gift becomes 
operative by law. 6 All. 207, F<3l. , 78 Ind. 
Cas. 222=4rAff. 260=22 A.L.J.- WW.S E R 
A. Civ. 104=A.I.R. 1924 All. 370. 

—Art. 91— Doeoment vdd., 

>1 ( . 

Article 91 applies to a suit to cancel or set aside 
an instrument not otherwise provided for. It 
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does not apply to a suit for possession and a dec- 
laration that an instrument under which the defen- 
dant claims is void 72 Ind. Cas. 748=A.I.R, 
1Q24 Pat. 284. 

■ ■Art. 91 — Document void — Article docs not 
apply — If voidable, article applies. 

Where a suit is brought for a declaration that 
certain instrument is absolutely void and inopera- 
tive as having been obtained by fraud and that 
plaintiff is entitled to the properties covcre<l by the 
deed, the relief as to the doclaratic>n of the deed 
as void, is superfluous and Art. 95 does not apply 
to the suit; but Art. 120 applies. 

Pvr Richardson, J. — If a plaintiff comes into 
Court to have a particular written instrument set 
aside or cancelled, then, prima facie Art. 91 
applicable whether the groupd on which the claim 
is made is fraud or some other ground. 15 C. 58 
fP.C.) and 25 Bom. 337 (P.C.) Foil. 

.•\ distinction however can be drawn between 
void and voidable instruments. Art. 91 docs iu>l 
apply to instruments which are void ab initio so 
as not to require setting aside. When the instru- 
ment is voidable it is presumably valid, and bind- 
ing oil llie plaintiff, until it is set aside, and any 
further relief which may be sought depends on 
the removal of the instrument from the plaintiff’" 
path. In such a case Art. 91 applies. But if 
the facts alleged by the plaintiff r^se a case that 
the instrument, whether executed by the plahiiiff 
himself or by some third party through whom he 
claims, is null and void ab initio, then Art. 91 
ceases to be applicable and the circumstances may 
entitle the plaintiff to the benefit of the longer 
period of limitation allowed by some either article 
'iich as Art. 120 or Art. 144. 

Wiicre the plaintiff raises the plea known to 
English lawyers as non cst factum, if he should 
succeed In establishing that plea, then the instni* 
ment in question would be altogether void. It 
would not require setting aside and the prayer to 
set it aside would be merely superfluous, so that 
.\rt. 91 would be inapplicable. 70 Ind. Cas. 525= 
26 C.W.N. 479=A.I.R. 1921 Cal. 786. 

Art. 91 — Void document. 

Article 91 has no application to a case of this 
description, where a suit is brought for posses- 
sion and partition upon declaration that an instm- 
ment under which the defendant claims is void. 
Case-law referred. 17 Bom. 341 (P.C.) Foil. 
69 Ind. Cas. 476=34 C.L.J. 563=26 C.W.N. 
517=A.I.R. 1921 Cal. 131. 

Art. 91 — Void document — Minor, document 

by. 

Aft. 91 of the limitation Act does not apply to 
a suit for possession, where the plaintiff alleges 
and proves that a sale deed is void because it 
was executed by him while, minor but does not 
claim impressly to have it cancelled or set aside. 
42 Bom. 638=320 Bcmi.L.R. 802=47 Ind. Cas. 
581 (F.B.).,o,., , 


- — Art. 91 — Void document — Suit for cancella- 
tion of deed cf exchange. 

A person .suing for recovery of property which 
Ik- has transferred to another undej a deed of ex- 
change which is not binding on him need not have 
the deed cancellcrl. 17 Rom.L.R. 1137 (Note) 
=33 Ind. Cas. 441. 


Art. 91 — Void document — Alienation by 

Hindu widow — Sham — Suit to recover possession 
— Limitation . 

A suit by a reversioner to recover possession of 
property alienated by a Hindu widow is not gov- 
erned by Art. 91 of the Limitation Act, when the 
impeached alienation is found_to be sham. The 
only object of Art. 91 is to compel a plaintiff t'^ 
remove out of his way some real existing obstacle 
but where there is no real obstacle, the article has 
no scope for operation. 40 Bom. 51=17 Bom. 
T..R. 698= 30 Ind. Cas. 909. 


■ -Art. 91— Void document. 

Art. 91 has no application where the deed is 
ab initio void. 23 C.W.N. 93=29 C.L.J. 55= 
49 Ind. Cas. 75. 


I Art. 91— Void document — Alienation of de- 
butter property of. 


When properties belong to idols, the conveyance 
of those properties by the Court of Wards on be- 
half of a disqualified propriejar is a *'1^ 

Art. 91 does not apply. 19 C.W.N. 1193— 2o 

Ind. Cas. 818. 

Art. 91 — Void document — Fictitious deed. 


Art. 91 of the Limitation Act is applicable or.r 
where the transaction is not void ab initio bu 
voidable. When the sale deed is fictitious bavin? 
been executed under undue influence it should be 
ignored altogether even if it has been acted uP®”; 
and a part of the consideration has 
passed and so Art. 91 does not apply. 34 P.W. 
R. 1916. 

- ■ -Art. 91— Void document — Lease not bind- 
ing on plaintiff. 

Lessee in possession whether could be ejected 
without setting aside the lease. If the lease ts no 
binding on plaintiff he is entitled to recover to 
property without setting aside the lease. 1 
W.N. 433; 33 C. 257; 34 C. 329 (P.C.) roll- 
18 M.L.T. 504=2 L.W. 1178=(191S) M.W- 
N. 962=31 Ind. Cas. 590. 

Arts. 91 and 124 — Void document. 


A void transfer docs not require to be s®* 

Sales void ab initio do not become valid under tft 
Act if not set aside within the limitation per*®** 
therefor, by suit. A suit to recover a temple from 
2 persons who were appointed by *8*’**®?fJ*.u* 
the existing trustees to manage the temple ml tb 
disputes between themselves were 
^verned by Art. 124 and not by Art. 91. Tn 
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document vesting the management on those two Arts. 91 and 41— MisceUaneous — Possession 

persons need not be set aside within 3 years un- of widow — Belief by adopted son and widow 
der Art. 91. 39 Mad. 4o6=28 M.L.J. 571=29 that it was mere life— Estate — Intention to ac- 
ind. Las. 1. quire absolute estate wanting. 


Art. 91 — Void document — Bogus deed. 

When a document is. of a bogus character, Art. 
91 of the Act is inapplicable. 58 Ind. Cas. 380 
(Pat.Ji. 

Arts. 91 and 142 — Void document — Imper- 
fect document. 

Where a document is a nullity, it need not be 
set aside and a suit for possession of the land is 
maintainable even after 3 years from the execu- 
tion of the deed. A document, the executant of 
which signed only at the first page, but did not 
sign the other page, having found that it did not 
set out the terms agreed on, is a nullity. To get 
possession of property covered by it, the deed 
need not be set aside. A suit to recover posses- 
sion of immoveable property by setting aside a 
document on the ground of fraud, but which docu- 
ment does not require to be set aside or cancelled, 
is governed by Art. 142 and not by Art. 91. 
(1902) 30 C. 433. 

13. wm. 


Art. 91— Will. 

A suit for cancellation of will is governed by 
Art. 120 and not Art. 91. 23 Cal. 1 (P.C.) 
Foil. 96 Ind. Cas. 835=A.I.R. 1926 Lah. 635. 


Art. 91 — Alienation by third party — Will — 

Denial of. 

A suit by a person denying the genuineness or 
the validity of the will is not governed by Art. 
91. 114 P.W.R, 1911=12 Ind. Cas. 49. 

—Arts. 9 I, 92 , 93 and 120 — Alienation by third 
party— Wm. 


A suit to declare an unregistered will as forged 
and beyond the powers of the testator to m^e, 
is governed by Art. 120 and time mns from the 
time the plaintiff comes to know of the existence 
of the will. Art. 91 does not apply to wills 82 
P.L.R. 1909-88 P.W.R. 1909=4 Ind. 

923* 


14. MhcellaneottB 


—Art. 91-«Ceraparl8en with Art. 126. 

The language of Art. 91 is almost identical 
which the des<^phr.n of a suit contemplated bv 
t26 jittd thovffh the objectives of the wits 
specified m these articles were different the 
nature of the relief is the same. 90 Ind Cai ifts 
=2 p.W.K. 650-A.I.R. I92S Oudh 6^ ' 


If both the adopted son and the widow believed 
that the estate in possession of the widow wa.s a 
mere life-estate, and the adopted son took no 
steps to disturb her; her possession is not adverse 
to the son. 38 Bom. 227=16 Bom.L.R. Ill — 
24 Ind. Cas. 716. 

——Art. 91— Miscellaneous — Sale in execution 
— Non-jomder of proper heir— Fresh suit by the 
pr..per heir at a late period. 

The son who wa.s the real heir was not joined 
as the repre.sentative of his father in a suit, and 
a decree was passc.l against the father’s estate, 
tile uncle being made the representative defen- 
dant. The son brought a .suit after a verv long 
period. 

Held, the suit was barred. 25 B. 337 TP C ) 
Foil. 10 Ind. Cas. 344 (AW.f. 

Arts. 91, 142 and 144— Miscellaneous — Im- 
movable property suit to recover possession of 
—Cause of action— Limitation — RegtUation 2 of 
1803, Regulation 2 of 1805— Act 14 of 1859. 

H, a Hindu widow, adopted G as her son un- 
der a power given to her by her husband. G died 
childless in 1834 and his widow B succeeded to 
his estate as his heiress. By an Anumatipatra 
executed by G shortly before his death, he ern- 
powed his widow B with the consent of to adopt 
a son and directed that the name of H, slio.il.l 
continue to stand registered and that she should 
have control of the estate as long as she lived. 
In 183/, H executed a putni lease in favour of the 
defendants' predecessor, in respect of the lands in 
suit together with other lands. In 1856, the plain- 
tiff’s father was adopted by B and he thereupon 
became the heir of his adoptive father G; he at- 
tained majority in 1856 and died in 1880. H died 
in 1848. In a suit brought by the plaintiff in the 
year 1897 to recover possession of the disputed 
lands, on the ground that the putni was not bind- 
ing upon him. 

Held, that the salt was barred by limitation. H 
had no estate in the property in question. On 
the most fa:A'ourable view for the appellant, she 
granted the putni as manager of the estate for B, 
the then legal owner. If the putni was void the 
period of limitation ran from the date on which it 
was granted. But If it was voidable only by B’a 
successor, the right of action arose on his adop- 
tion (i.c., of the plaintiff’s father) and time would 
begin to run against him from the date when he 
attained hi.s majority. Under either Reg. 2 of 
1803, or Act 14 of 1859, time ran from the date 
when the cause of action arose. (1905)1 1 C L T 
319=2 A.L.J. 794=15 M.L.J. 267=9 C.W K 
673=32 C. 66?=32 I. A. 80 (P.C.) . 

■■ A rts. 92 and 93— Sc<^. 

A plaintiff seeking to recover possession of pro- 
oertv and knowing the existence of an instrurnent 
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that would be faUl on the merits to the claim is 
not bound to seek as part of his remedy to set 
aside tliat instrument on peril of finding that a 
mere allegation in tfie defence of the existence of 
that instrument is fatal. 


is not bound to set it aside by suit. 4 L.W. 441 
= (1916) 2 M.W.N. 325=37 Ind. Cas. 642. 

—Art. 9^— Applicability. 


Where the plaintiff claims possession of certain 
property as the widow of the deceased proprietor 
of tlie property against various persons whose sub- 
stantial defence is that they are entitled under the 
terms of a will, and the plaintiff claims quite apart 
from tlie will, there is no obligation on the plain- 
tiff to join to her claim another claim for a relief 
which siie does not seek for and does not reed. 
Arts. 92 and 93 do not apply to the ease. The 
profK:r period of limitation in the case is the period 
that relates to the cause of action as actually 
brought and being a suit for possession, Art. 144 
would apply in the circumstances. A.I.R. 193S 
Mad. 709=42 M.L.W. 535=(1935) M. W. N. 
1154 = 158 Ind. Cas. 121. 

Art. 92 — Applicability — Where the relief cog- 
nizable by Civil Cotut is to set aside document as 
forged. 


Art. 93 does not apply to a suit to declare an 
unregistered will when no attempt to enforce the 
will against plaintiff has been made. 82 P.L.R, 
1909=88 P.W.R. 1909=4 Ind. Cas. 923. 



93 — Applicability to wills. 


-ww. nui apply wnen no attempt to ec 

against the plaintiff has been made 
82 P.L.R 1909=88 P.W.R. 1909=4 Ind. Cas, 
• 


—Art. 93— Will—Attempt to enforce— What is. 

Mere mention of Will In written statement with- 
out anything done to obtain a decision on its bind- 
ing character is not an attempt to enforce it. <52 
Ind. Cas. 531=A,I.R. 1921 Mad. 545=40 U. 
I-.J. 348. 


Plaintiff, an ex-proprietary tenant, sued for a 
declaration that she had an ex-proprietary right in 
respect of the lands specified and that a registered 
deed of relinquishment, dated the I9tli Ja .uary: 
1918 was forged and was null and void and in- 
effectual as against her. The suit was brought 
more than three ‘years' after 19lh January, 1918, 

Held, so far as the relief concerning the docu- 
ment was concerned, the suit was one for a decla- 
ration that the regustered document was forged 
and as such that relief clearly was barred under 
Art. 92. Assuming that the relief asking for a 
declaration that the document was forged was not 
to such an extent the principal relief in the case 
that the period of limitation provided for that re- 
lief would govern the whole suit, still; so far as 
the declaration of plaintiff’s right was concerned 
it was clearly a matter which must be determined 
in the Revenue Court by \drtue of S. 167, Agra 
Tenancy Act. 102 Ind. Cas. 287=8 L. R. A. 
(Rev.) 133=A.I.R 1927 All. 826. 

Art. 92 — Will, unregistered — Applicability. 

Art. 92 does not apply to the case of a will which 
is neither 'issued' nor ‘registered.' 82 P.L.R. 
1909=88 P.W.R. 1909=4 Ind. Cas. 923. 

—Arts. 93, 95 and 120— Suits to declare that kat 
kobala document is not binding on reversion. 

A suit for declaration that a kat kob^ docu- 
ment shall not bind reversion is not within Arts. 
93 and 95 of the Act. Art. 120 applies and if 
the plaintiff is in possession, limitation begins only 
when some act is done in the document .sought to 
be not binding. 47 Ind. Cas. 2 (Cal.). 

Arts. 93, 120 and 126— C. P! Code, O. 2. Rr. 

1 and 2 — Forged document if shoidd be set aside. 

A party ch^llen^g a document as a forgery 


—Art. 93— Attempt to enforce a forged instni- 
ment— Meaning of — Application by a widow for 
succession certificate as heir to her deceased hus- 
band if an attempt. 

♦ % 

“.Attempt to enforce a forged instrument against 
the plaintiff” within Art. 93 is done only when a 
person institutes proceedings in which the 
genuiness of the document is directly put in issue 
and to which the per.^on against whom it is sought 
to be enforced is a necessary party. An attempt 
to register a document is not an attempt to enfo^ 
it against other person’s rights. 17 Bom.l.-R' 
635, Foil. A widow as such applied for a sucew- 
sion certificate to collect the debts due to her de- 
ceased husband and only incidentally mentioned a 
will of her deceased husband, but did not base her 
right as a legatee. In a suit by the reversi^’*^ 
of the husband to declare the will forged. Held, 
that the mention of the will in the petition 
not an attempt within Art. 93 . 32 Ind. Las. 9V 

(Mad.). 

—Art. 93— Suit to declare the forgery of 
ment attempted to be enforced against the plai^d* 
—Attempt to have a lease rec rded under— -R®' 
cord of Rights Act (Bom , Act 4 of 1903) . 

Defendant applied in 1908, to the Mamlatdar to 
record under the Record of Rights Act, a lease 
under which he claimed to be entitled to a rent 
of 400 cocoanuts from the plaintiff. Plaintiff, hay- 
ing complained that the lease was a forgery, the 
Collector, ordered that lease should be recorded. 
On the strength of that record the defendant sued 
in the Mamlatdar's Court to enforce the terms of 
the lea'-e and recovered cocoanuts due under it- 
The plaintiff sued, within three years of the reco- 
very of the cocoanuts, to recover back tne value 
of the cocoanuts, on the ground that the alleged 
lease was a forgery. Held, that the suit was not 
barred under Art. 93 of the Limitation Act for 
the words “attempt to enforce" would in their 
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ordinary and natural meaning, be applicable to an 
attempt to recover rent under the lease. Tlic at- 
tempt to have the lease recorded under the Re- 
cord of Rights Act. in 1908, could not be put 
higher than an unsuccessful attempt to liave a 
document registered in the case in which registra- 
tion was necessary and that such an attempt was 
not an attempt to enforce the lease. 40 Bom 
22=17 Bom.T..R. 635=30 Ind. Cas. 399. 

Arts. 93, 142 and 14 4 — S uit for possessions of 

lands — Forged dccument. 

_ A suit for posse.ssioii of lands where the plain- 
tiff alleges that the defendant is in possession in 
virtue of a forged document alleged to have been 
executed by a third person is not governed l*v 
Art. 93. (1904) 28 M. 338. 


•Art. 95. 


Synopsis . 


1. Applicability and scope. 

2. Decree — What is. 

3 . Interpretation and scope . 

4. Onus. 

5. Setting aside. 

6. Starting point. 

7. Miscellaneous. 

1. Applicability and scope. 

Arts. 95 and 120— Applicability — Relief on the 
ground of negligence. See HINDU LAW — 
ALIYASANTHANA JOINT FAMILY. (1947) 
2 M.L.J. 177=A.I.R. 1948 Mad. 129. 

—Art. 95— Applicability and scope — Suit chal- 
Iraging adoptkn— Decree on ground of fraud — 
Limitation. 

A suit by a distant reversioner that an adoption 
was invalid and that he was not bound by a com- 
promise decree, passed in a suit by a nearer re- 
versioner challenging that adoption, is competent 
and is governed for purposes of limitation by Art. 
95 of the Limitation Act. 1944 M.W.N. 5K= 
57 L.W. 500=(1944) 2 M.L.J. 214=1. L. R 
(1945) Mad. 450=A.I.R. 1945 Mad. 33. 

-—Art. 95— Applicability— Partition suit. 

Art. 95 does not apply to a suit to enforce 
partiUon of property excluded from previous parti- 
Uon of joint family properties by fraud of other 
members because itis applicable only when the 
Tk claimed Mlety on the ground of fraud. 
The foundation of the plainrifPs suit is his right 
to fnfoTct a partition of his property which was 
excluded from partition and not the fraud of the 
other timbers which made such exclusion pcs- 
sible. Fraud or no fraud, that property continui 
to be the joint property even after the partiUon 

property, and the 
plaintiff who was excluded from it. is entitled to 
recover his share m it without the original oarti- 
Uon being reopened. A.I.R. 1943 Bom. 419= 
45 Bom.L.R. 825=214 Ind. Cas. 273 ^ 
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PartiU^ Applicability and scope — 

Suit fur partition — Subsequent suit for itom.s 
iiM •mx by mistake of fraud: 

Held, that the proper article to apply to such a 
case would be Art. 142 or Art. 144 and not Art 

9^ or Art. 96. A.I.R. 1931 Sind 27=130 Ind' 
tas. o52. 

^rt. 95 — Applicability and scope — Suit for 
relief on ground of fraud-Fraud co^platad 

The fraud contemplated by Art. 95, Is fraud 
practised upon a party to the decree or a party to 
the transaction in which the fraud was committed. 

/ parties to a decree choose not to 
challenge it, they are bound by it, and the decree 

inf'inH J"! ^ Stranger wlio is 

intended to be defrauded by it cannot .seek to have 

the decree set aside, but all that he can sue for is 

% 'V'a k that his intere.st cannot be 

affected by such a collusive decree. A suit for 
such a declaration does not come within the our- 
view of Art. 95, but is governed by Art. 120 and 
the time begins to run either when the awards are 

made or when the decrees are passed on these 

—Art. 95— Applicability and scope. 

Suit by mortgagee of tenure to set aside .>ale for 
arrears of rent— Allegation of fraud, held unneces- 
sary and that suit was for possession and Art. 

138 and not Art. 95 applied. 3 B.R 296= A I 
R. 1937 Pat. 331 = 167 Tnd. vZas. 481. 

Art. 95— Applicability and scope. 

Article 95, applies to a suit to set aside a decree 
obtained by fraud, or for other relief on the 
ground of fraud. This, it is clear, applies and 
must apply to a case where the plaintiff has sus- 
tained loss or damage on account of the fraud of 
the defendant. A.I.R. 1936 Bom. 322=38 Bom 
L.R. 712=60 B, 848=1^ Ind, Cas, 184. 

—Art. 95— Applicability and scope — Suit for re- 
cn ground of fraud 

Where it is sought to set aside a sale held in 
execution on the ground of fraud, Art. 95 is to- 

^20 for purpo.ses 
of limitation. A.I.R. 1933 Pat. 473=14 P i t 
441=149 Ind. Cas. 129. ^ • 

Art. 95— Applicability and scope. 

Suit to set aside consent decree on ground of 
fraud IS governed by Art. 95. A.I.R 1931 
Sind 53=145 Ind. Cas. 777. " 

®?,*“** 120 — ^ipUcability and scope 
— Stut to set aside consent decree not taintedhv 

ifSOa* * 

A suit to set aside a consent decree where fraud 
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is not alleged or proveil is maintainable and is rot 
governe<i either bv Art. 91 or Art. 95 but by 
Art. 120. 61 C.L.J. 103=39 C.W.N. 938=62 
C. 642=164 Ind. Cas. 561. 


— Art. 95 — Applicability — Decree jeopardising 
title for the first time. 

Wlieix. title oi a person is jeopardised for the 
tirst titne by a decree in a suit such a person is 
entitled to institute a suit for declaration that he 
is nr.t bound by tiiat decree and the article appli- 
cable to sucli a suit is 120 and the time begins to 
run from the date of the invasion of the title. 123 
Ind. Cas. 830=A.I.R. 1930 All. 420. 

-—Art. 95 — Applicability and scope — Suit by 
heirs. 


Per Das, C. J.— Ordinarily a decree obtained 
against a person binds the heirs and if the decree 
was obtained by fraud, the heirs must sue within 
the period prescribed by Art. 95 of the Limita- 
tion Act. 88 Ind. Cas. 141=87 Ind Cas 849 

=4 Pat. 510=6 P.L.T. 634=A. I.R. ' 1925 Pat 
625. 


collects a debt due to the family and keeps the 
amount and another member files a suit to recover 
his share. 6 Mad. 402; 25 M.L.J. 531; 32 Mad. 
191 and 37 Mad. 381, Foil. 69 Ind. Cas. 274= 
1921 M.W.N. 539=A.I.R. 1921 Mad. 283=41 

M.L.J. 274. 

Art. 95— No fraud — If article applicable. 

The article has no application when on the face 
of the plaint no equitable relief is claimed on the 
ground of fraud. 37 Bom. 158=15 Bom.I...R- 
192=19 Ind. Cas. 406. 

" Art. 95 — Applicability and scope— Suit to set 
aside compromise. 

.V suit to set aside a compromise entered into 
between the plaintitfs and the transferors of the 
defenclants, is governed by the Art. 95 of the 
Act. 22 C.W.N. 860=46 Ind. Cas. 867, 

^Art, 95— Applicability and scope — Fraudu- 
lent — Rev. sale — Declaration of invalidity— Suit 
for. 


Art. 95— Applicability and scope — Sale under 

Tenancy Act — Chota Nagpur Tenancy Act, S. 
231. 

.\ suit for possession of land and the right to 
a>k for a «leclaration that a sale under the Chota 
Nagpur Tenancy Act ha.s been fraudulently con- 
lirnicd is clearly not a suit under the Chota 
Nagpur Tenancy Act. It is governed by Limita- 
tion Act, Art. 95. It is true that the Act in some 
cases takes away the right to sue for setting aside 
a sale, but nowhere grants that right although to 
some extent it limits it. 96 Ind. Ca'?. 529=5 

Pat. 759=8 P.L.T. 124=1926 P.H.C.C. 225= 
A. I.R. 1926 Pat. 401. 

—Art. 95 — Applicability and scope — Fraud 
not proved. 

The plaintiff sued for sale of a mortgaged pro- 
perty on foot of a registered mortgage. The pro- 
perly however, being a cultivatory holding and 
tliu'! not being liable to sale, in his replication the 
plaintiff desired a money-decree. There was a 
further plea of the plaintiff that the defendant had 
fraudulently represented the property to be alien- 
able property; but no fraud was found to have 
been proved. 

Held, that tlic suit would have been governed 
by .-\rt. 95, Sell. 1 of the Limitation Act only if 
the alleged fraud had been establi'-hcd, the pro- 
per Article applicable to the suit was Art. 11^ 
Sch. I of the Limitation Act. 67 Ind. Cas. 

=9 O.L.J. 171=A.I.R. 1922 Oudh 113. 

4 

Art. 95— Applicability and scope — Hindu 

family — Debt due to family, collected by one 
member after partition. 

Article 62 and not Art. 95 applies where one 
member* of a family which has become divided 

1 |.. .-‘ff 


The limitation applicable to a suit brought by <* 
part— Proprietor of an estate to declare that tbt 
Rev. sale was brought about by fraud, and that 
her right was not affected thereby, is that pres- 
cribed in Art. 95 of Sch. II of the Act (1877) 
C.W.N. 518=4 Ind. Cas. 70. 

Arts. 95, 96 and 116— Applicability and scope 

— Mortgage with possession — Suit for refund of 
mcney advanced by mortgagee. 

The plaintiff -ued for recovery of money from 
the defendant together with damages, alleginp 
that the registered mortgage-deed executed in hi- 
favour by the defendant cannot be enforced, as the 
land was found to be already mortgaged with pos- 
session to another person. He also alleged that 
the defendant had practiced fraud. 

Held, that the suit came under Art. 116 an*l 
neither Art. 95 nor Art. 96 governed the suit. 
The plaintiffs allegation as to fraud does not bar 
the applicability of Art. 116. 106 P.L.R. 1916= 

130 P.W.R. 1916=36 Ind. Cas. 262. 

■Arts. 95 and 97 — Applicability and scop®*^ 
Fraud by decree-holder. 

A purchaser at a court auction can recover the 
whole or part of his purchase money, by a suit, on 
the ground of fraud committed by the decree- 
holder in concealing from him the existence of an 
incumbrance at the time of the sale. Such suits 
are governed by Art. 95 of the Act and not by 
Art. 97 a«5 they cannot bo treated as one' for the 
recovery of the w'hole or portion of the purchase 
money on the ground of failure of coUsideration 
money. 16 Ind. Cas. 215 (Mad.)'J ^ 

Art. 95— Applicability and scope — Fraudu- 
lent mortgage— Suit for money advanced. under. t 

* ^ 

Where a Jnpttga^ under a ufufructtiary finort* 
gage dated came tp know r ^ ^91? 
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mortgagor had no power to mortgage the pro- 
perty and had fraudulently concealed the fact 
from the mortgagee and thereupon in 1914 he 
brought a suit for recovery of the money due to 
him with interest by way of damages. 

Held, that the suit fell under Art. 95 and was 
not barred. 3 O.LJ. 593=37 Ind. Cas. 351. 

Arts. 95, 97 and Arts. 116 and 120— Fraudu- 
lent usufructuary mortgage — Right of plaintiff 
mortgagee — Applicability and scope. 

Where defendant fraudulently gets his Sir land 
mortgaged with possession to the plaintiff the 
plaintiff is entitled to a simple money decree for 
the sum advanced with such interest as t)ie 
Court might find due. The claims falls under 
Arts. 95 and 97 and not under Arts. 116 and 120 
13 O.C. 148=6 Ind. Cas. 1013. 

— — Arts . 95 and 144 — Applicability and scope — 
Fraudulent decree*— Suit for possession — Limita- 
tion. 

A suit for recovery of possession of immove- 
able property on the ground that the decree on 
the basis of which the defendants dispossessed the 
plaintiff was obtained by fraud is governed by 
Art. 95 and not by Art. 144 of the Limitation 
Act. 49 Ind. Cas. 953 (Pat.). 

2. Decree— What is. 

Art. 95 — Decree, what is. 

For the purposes of Art. 95, the certificate wi- 
der the Bengal Public Demands Recovery Act 
1913, cannot be a decree. A.I.R. 1931 Cal. 69= 

34 C.W.N. 801=129 Ind. Cas. 871. 

—Art. 95— Decree, what — Certificate of sale 
under Public Demands Recovery Act. 

Where the plaintiff sued to recover posse.;$ion 
first in their capacity as executors and secondly 
as shebaits and it appeared that the defendants 
were in possession uhffer a certificate of sale under 
the Public Deman ds Recovery Act to which the 
plaintiffs were nof parties. 

Held, that the case being one where there was 
no decree in the way of plaintiffs the suit was 
governed by Art. .95 of the Limitation Act. 34 
C.W.N. 801 =a:!.R. 1931 Cal. 69. 

3. Interpretation. 

Art. 95— ''Fraud”- AppHcalnlity of article. 

The fraud referred to in Art. 95, need not be 
of the same nature as that in decree obtained by 
fraud, nor is the article applicable to suit where 
the cause of action is not in essence fraud 0908) 

35 C. 877. ' ^ 

Arts. 95 and 420— "Fraud”— Suit by rever- 
sioner for dedaratlev that decree is not 
-upon reversioner or upon properties in Us pon^ 
•siosi. 

10 P. Y. D.-48 
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The fraud contemplated by Art. 95 is a fraud 
I^actised upon a party to the decree or a party to 
the transaction in which the fraud was committed. 
A per.^on entitled to succeed as reversionary heir 
is not bound to sue for a declaration that a mort- 
gage or a decree based upon it is invalid. It is 
.quite open to him to wait until the succession falls 
in. and if thereafter an.vthing be done constituting 
an actual injury to his vested right, e.g.; aii 
attachment or sale, then to pursue his remedy. 
Where it is alleged that the mortgage-decree ob- 
tained by the first defendant in the case was ob- 
tained in Collusion with the mother of the last 
owner of the properties (the holder of the life 
estate) the debt itself being purely fictitious and 
a declaration was sought for:— 

Held, that the suit was governed by Art. 120 
and not Art. 95, and that the cause of action arose 
on the date of the attachment of the property 
wlicn in plaintiff’s (reversioner’s) hands. (1907) 
17 288=30 Mad. 402. 

Art . 9^— “Knowledge”— Suspicion. 

Mere suspicion is not knowledge within the 
meaning of this article. 37 Cal. 81=14 C.W. 
N. 101=3 Ind. Cas. 316. 

Art. 95— 'Other relief' is not ejusdem generis 
with ‘decree.’ 

Where the allegations of the plaintiff a bank, 
dearly amount to an averment of fraud perpe- 
trated by certain persons in collusion with its 
official duty it was to bring iLdo the notice of the 
other officials of the bank that the sums sought to 
be drawn by them exceeded the amount to the 
credit of the depositor concerned and who for his 
own ends concealed that information inducing the 
other officials of the bank to part with the money 
which they would not have othenvise paid, the 
case is governed by Art. 95, the mention of de- 
cree in the first part of the article not detracting 
in any way from the generality of the latter part 
tlicreof. 3 Cal. 504, Expl. and foil. 124 Ind 
Cas. 180=A.I.R. 1930 All. 573. 

Arts. 95, 29 and 36 — "Other relieF’ not relief 

ejusdem generis— Suit for damages. 

The words "other relief' in Art. 95 do not 
merely mean relief ejesdem generis with setting 
aside a decree obtained by fraud, but includes 
reliefs such as compensation for damages caused 
by fraud. Where the defendant in collusion with 
an Amin of the Court fraudulently and without 
the authority of the court had the court seal 
placed on the outer door of a warehouse in order 
to deceive the plaintiffs into the belief that the 
property of the ware-house had passed to ai d 
remained in the custody of the court, and thcreliy 
prevented the plaintiff from taking possession of 
the penshable goods therein and arrestine iiq 
deterioration and wastage. 

HeW, that in the suit by the plaintiff against tlw 
defendants for compensation, fraud wafthe ^st 


*507 


UMTTATION ACT (i9o 8),ART. 95— 4- Onus. 


of tlic action and that Art. 95 Kovcmed the cas«;; 
and not 29 or 36. (1903) 27 M. 343. 

4. Onus. 

——Art. 95 — Onu3 — - Suit for relief cn {^lound 
of fraud — Duty of plaintiff. 

Tlie suit was instituted under Art. 95 t'j set 
asi<lc a <lccrec obtained by fraud or for relief on 
the ground of fraud; 

Held, that the plaintiff must show that tiie dec- 
ree was obtained by fraud. He must show that 
the summons was fraudulently suppressed and by 
fraud of the defendant he was kept ignorant of 
the decree. It is not enough to show mere tion- 
scrvicc of summons. A.l.R, 1935 Cal. 95=^06 
120=154 Ind. Cas. 414. 

Art. 95 — Onus of proof. 

VVlten a plaintiff sues to cancel or set aside an 
instrument selling out the facts which entitle him 
to liave tliat instrument cancelled or set a idc and 
alleging that those facts became known to him ai 
a certain time, it is incumbent on a defendant who 
pleads that the suit is barred by time to allege and 
prove a knowledge prior to tlic period from winch 
time begins to run. 2 N.L.R. 98, Foil. 89 
Ind. Cas. 625=A.I.R. 1925 Nag. 398. 

Art. 95 — Sale in collusion between putnlJar 

and benamidar of dhurputnidar (sub-Ussee) — 
Onus — Estoppel, 

A dhurputni or under-lease was purchased by 
A in the name of B benami. The putnidar in col- 
lusion with B, the benamidar, obtained a collusive 
judgment for arrears of rent, brought the holding 
to sale and purchased it himself. A, the veal 
owner, brought a suit for recovery of posse;ssion 
of the holding from the putnidar purcliaser, but 
after the lapse of three years from the date when 
he became aware of the fraud. 

HddJ— That nothing that happened between 
the putnidar and the benamidar could affect the 
right of the true owner unless he was estopped 
from denying the authority of his benamidar to 
deal with the property: that in the circum.ilances 
of this case there was no such estoppel. 

Held also: — That the suit was not barred, it 
not being necessary for the real owner to set the 
sale aside; and that he was entitled to possession 
and mesne profits from the date of dispossession. 
The onus lay upon the defendants to shotv that 
the plaintiff cannot succeed without setting aside 
the decree. (1907) 17 M.L.J. 358=4 A.L.J. 
467=9 Bom.L.R. 743=11 C.W.N. 817=54 C. 
711=2 M.L.T. 397=6 C.L.J. 17=34 I. A. 138 
(P.C.). 

Arts. 95, 62 and 97 — Suit for damages for 

fraud — 0nu9— Proof of fraud — Suit by assignor 
against assignee for fraudulent assignment. 

In a suit for damages for fraud when it is doubt- 
ful at what precise time the fraud became known 
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to tlie plaintiff, the onus is on the defendant to 
show that the suit is out of time. A suit for 
damages by an assignee of a debt against the as- 
siKiior for having fraudii'.'ntly assigned the debt 
when it was not really due to the latter (the as- 
signor) is governed by Art. 95 and not by Art. 
02 or 97. J he assignee is not b(-und to assume 
the truth of tlie debtor’s case or to the non-rxisl- 
niL-e .if the debt assigned as soon as the debtor 
files his written statement in the suit again-t him 
on the assigned riebt; .and time for a suit for 
damages by the assignee against the assignor for 
fraudulent assignment, was held to have run in 
the case from the date of the judgment of the 
Munsif in the prior suit declaring that the debt 
WMs not due to the a-signor. (1907)' 18 M.L.J- 
19=4 M.L.T. 80=31 M. 230. 


5. Setting aside. 

Art. 95— Sale under fraudulent decree— Suit 

for possession — Limitation. 

When a person i.s prima facie bound by a 
fraudulent decree, he cannot, by suing ostensibly 
.simply for possession, ignore that decrac and 
thereby evade the operation of Art. 95 and where 
tliojc Ls such a decree standing in the way of the 
plaintiff obtaining relief which Is inconsistent with 
lliat decree, he must first of all bring his suit 
within the period prescribed by Art. 95 in order 
to get the decree out of the way. 

The am mukhtar of a Hindu widow who was 
managing certain properties which the widow had 
ilcdicatcd to an idol purposely withheld payment 
of road cess and purchased the property b^ianu 
in the name of his brother-in-law in 1912. The 
widow died in 1916 leaving a will under which the 
plaintiff’s fatlier was appointed shebait of the de- 
butter property. In 1920 the plaintiffs obtained 
probate and they instituted a suit in 1923 in their 
capacity as executors of the widow's will and also- 
as shebaits of the property for a declaration of 
title to the land sold: 

Held, that the suit was in substance one In 
ejectment and not one where the plaintiffs were 
in substance seeking to set aside some transac- 
tion into which cither they or their predecessor 
had been fraudulently induced to enter. The 
fraud in this case was merely a part of the ope- 
ration by which the defendants had endeavoured 
to keep the plaintiffs out of the . property which 
really belonged to them and. therefore, neither 
part 1 nor part 2 of Art. 95 was applicable to 
the case. 34 C.W.N. 801=A.I.R. 1931 Cal 
69=129 Ind. Cas. 871. 

Arts. 95, 44 and 91 — Applicability and scopo^ 

— Setting aside of decree-. 

Arts. 95, 44 and 91 of the first Schedule to the 
Limitation Act do not apply to a suit to have a 
decree set aside but the article applicable ^vould 
be 120 . 62 Ind. Cas. 794=2 I-ah. 164=4 L.L. 

211=79 P.L.R. 192r=A.I.R. 1922 Lah. 166- 
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Art. 95— Fraudulent decree — Sale under — 

Setting aside of. 

A sale in execution of a fraudulent decree is 
not void, but voidable. Such a sale cannot be 
set aside without setting aside the decree- 20 C. 
W,N. 659=33 Ind. Cas. 767. 

—Art. 95— Suit to set aside decree and for pos- 
session . 

A suit for declaration of plaintiff, raiyats r ght 
and for possession after setting aside an tx parte 
decree is governed by Art. 95, Sc^h. I of tlie Li- 
mitation Act and not by Sch. 3, Art. 3, Bengal 
Tenancy Act as the setting aside of the ex p^rte 
decree is the essential feature of the case. 19 Ind. 
Cas. 980 (Cal.) 


. to set aside decree — Starting 

point of limitation. 

Decree against major treating him as minor 13 
not a mil hty— Sent to set aside such decree should 
be brought within three years of (he decree un- 
der Art. 95. lime runs from date of decree un- 
less the plaintiff has been fraudulently kept oii^ a 
knowlcflge of the decree. 21 P.L T >69— A It 
R. 839=(1940) 189 Ind. Cas. 535, 

Art. 95— Starting point of limitation. 

A suit for a relief on the ground of fraud is 
governed by Art. 95 and time begins to run fiom 
the date of tlie knowledge of the fraud, A I 
R. 1935 All. 995=1935 A.W.R. 1189=58 A. 342 
= 159 Ind. Cas. 977. 


Art, 95 — Suit to set aside decree — Fraud. 

Where a decree is passed, it is binding on both 
the parties whether obtained by fraud or other- 
wise. Decrees obtained by fraud arc not nullity 
nor are they transactions between parties, they 
must be set aside before relief is asked for, in 
another suit. Art. 95 of the Limitation Act ap- 
plies and is conclusive. 12 M.L.T. 196=(I911) 
M.W.N. 805=23 M.L.J. 187=16 Ind. Cas 843. 

—Art. 95— Setting aside — Collusive decree m 
compromise — Suit for possession. 

A*suit for redemption brought by a reversioner 
after compromise decree had been passed in a suit 
by the widow on the ground th.at the compromise 
was cr llu^ive and fraudulent is not barred by Art. 
95 of Lknitation Act as it was not necessary to sue 
for the cancellation of the compromise decree 
11 A.L.J. 574=21 Ind. Cas. 605. 


6. Starting point. 


—Art. 95 — Suit for possession challenging de- 
cree on ground of c llusicn on part of guardian ad 

litem— Limitation— Starting point. 


A suit by a person for possession of certain 
property on the ground that a decree obtained 
against him during his minority is not binding on 
him as it was obtained by collusion willi the agent 
of guardian ad litem who had failed to produce 
material evidence is governed by Art. 95 anti the 
limitation starts from tlie date of knowledge of 
the fraud. A.I.R. 1935 Lah. 961. 


■Art. 95— Starting point. 

Where a suit is brought to get a deed cancelled 
on the ground of fraud and undue influence, the 
fact must be considered to have been known to 
the executant from the date of the deed and if 
brought more tlian three years from that da'e the 
suit cannot be maintained. 15 Cal. 58 (P.C.) 
Foil. 114 Ind. Cas. 806=4 Luck. 270=5 6' 

L.R.A. (Rev.) 230=A.1.R.' 

1929 Oudh 67. 


■■Arts. 95 and 120— Applicability — Relief on 
ground of fraud — Starting p'int of I'm'tat’on — 
Knowledge and suspicion — Difference between. 


• Art. 95— Starting point of limitation— Fraudu- 

lent compromise decree— Limitation for suit to set 

aside. 


A suit for relief against the consequences of 
fraud is governed by the specific Art. 95 and not 
by the general Art. 120 of the Limitation Act. 
Under Art. 95 limitation begins to run from the 
date of actual knowledge. The knowledge of 
fraud means the knowledge of circumstances ou 
which any reasonable man concludes that a fraud 
has been committed. It may be his conclusion or 
knowledge further corroborated by additional cir- 
cumstances known to him subsequently, lie can- 
r»t however wy that he had ivo knowledge of fraud 
till the last piece of evidence came to light or till 
the perrons committing the fraud admitted the 
same. What is required for limiUtion to start is 
actual knowledge and not merely suspicion. The 
difTerrnee between a suspicion and a knowledge is 
the difference in the degree of certainty which a 
person feels sf^ially when the knowledge reraies 
to something intangible and is n'^eessarilv based 
on Inferences. I.L.R. (1947) Nag. 9B5=A I 
R. 1948 Nag. 150-1948 N.L.J. OS. 


Under Art 9o of the Limitation Act. the pcnotl 
of lumtatioii for a suit for setting a^dc a fraudu- 
lent compromise decree, is three years from the 


Art. 95— Starting point 

Fraud— Linutation . 


of limitation — Sale— 


.. , . property trom 

another having not t.lle there to the period of li- 
mitation is 3 years from the discoverv nf u 

P L R 19U 

A suit to set aside «* parte decree aftr.- 1 
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Art. 95 — Secret commission or bribe xo agent 

paid after tran-;action c .-mpleted — Fraud — Kesevs- 
•iion of contract — Placing parties back in former 
position — Starting point, if date of suspicion. 

Lliiiitatiou niidor Art. 95 ran not from the date 
when the fraiut was fir'-t suspected by the plain- 
lifT hut wlien lie came to know of it as a fact. 

\ I'l ilie is 11 '. I the less a bribe because it' payment 
IS postpotu-'l Where it was proved tliat in the 
eciurse i.i r.cu'ntiations resulting, in a lease of plain- 
tiff' land i., .ietendant, the defendant entcrt‘1 
into an airangenicnt with the plaintiff's agent 
under whicli tlie latter expected to be paid an 
ainnu'.'t hy way oi bribe or secret Commission an<) 
the am.iiiiit was paid after the lease was given: 

Held — 'I'hat it was immaterial to consider what 
> iTcct the expectation of the payment had on the 
mind of the agent and wliether he was actually 
inllueiicc<l thereby to recommend an arrangement 
which he would not otlierwisc have recommended. 
(1878) !.. R. Q.B.D. .549; (1899) 1 Q.B. 369. 
H-ipplied. A contract so induced by fraud is only 
voidable and the remedy by rc.scission is open only 
so long a.s the pavtie> can be restored to the rela- 
tive po.sitions which they originally occupied. L. 
R, .3 A.C. 831 (1878). relied on. (1909) 14 C 
W.N. 101=37 C. 81=.3 Ind. Cas. 316. 


Art. 96— Applicability . 

Article 96 does not apply to a suit to enforce 
partition of pr..pcrly excluded from previous par- 
tition of joint family properties by fraud of other 
members as the plaintiff does not ask for any re- 
lief on the ground of mistake. That article is 
intended to apjilx' only to cases where the plain- 
tiff seeks to be relieved of .1 mistake committed in 
ihc course of contractual transactions, such as a 
-uil for rectification of deeds or rescission of cen- 
tracts. Moreover, Art. 96 does not apply to a 
suit for possession of immovable property. A.I. 
R. 1943 Bom. 419=45 Bom.L.R. 825=214 Ind. 
Cas. 273. 

Art. 96— Applicability. 

Article 96 cannot be applied to a case in which 
the plaintiff himself has not been the victim of 
anv mistake. A.I .R. 1941 Mad. 742=1941 M. 
W.N. 484=200 Ind. Cas. 722. 

Arts. 96 and 162 — Applicability. 

If the facts of a particular case fall within both 
Art. 62 and Art. 96, Art. 96 must be applied as 
it is the more specific and the less general of the 
two articles. A.l.R. 1941 Mad. 742=1941 M- 
W.N. 484=200 Ind. Cas. 722, 


Art. 95 — Suit by shebait — Starting point 

.•\rt. 95 is the article applicable to a suit by a 
shebait to set aside for fraud a decree obtained 
against his predecessor, and, If the suit is brought 
within three years of the appointment of plaintiff 
.'ts shebait, is in time. (1906) 4 C.L.J. 472. 

7. Miscellaneous. 

Art, 95— Miscellaneous. 

Suit to set aside ex parte d«-crce alleged to have 
been obtained by fraud — Finding that plaintiff was 
over 21 at time of suit — Appeal — Court misunder- 
standing this and holding suit barred as brought 
three years after attaining majority — Held, appel- 
late judgment could not stand. A.l.R. 1937 Lab. 
903=171 Ind. Cas. 205. 

Art. 96. 


— —Art, 96 — Applicability. 

Article 96 applies when the cause of action is 
founded on mistake. But generally a mistake of 
haw which is applicable to all citizens is not _an«l 
eannot itself form the basis of a cause of action. 
A.l.R. 1940 Bom. 252=42 Bom.L.R. 491 = 189 
Iiid. Cas. 678. 

Art. 96— Applicability and scop®. 

Where, in a suit upon a mortgage for recovery 
of money, it is found that the number of a parti- 
cular item of property was wrongly mentioned m 
the deed, even if the relief rectified is barred un- 
der Art. Limitation Act, the mortgage-deed 
can be rectified. 47 L.W. 661=(1938) 1 M.L- 
T. 806=(1938) M.W.N, 499=A.I.P. 1938 Mad. 
589=176 Ind. Cas. 875. 

—Arts. 96, 61 and 120— Applicability. 


Synopsis. 

1. Applicability and scope. 

2. Starting point. 


Suit for recovery of money under S. 70, Con- 
tract Act falls either under Art. 61 or Art. 120, 
but not under Art. 96 . 40 P.L.R. 300=A.I.R* 
1938 Lah. 99=1. L.R. (1937) Lah. 623=1/5 
Ind. Cas. 588. 


1. Applicability and scope. 

Arts. 96 and 62 — Applicability. 

When the property sold is handed over to tne 
purchaser and later on it is discovered that the 
transaction is void and the purchaser is evicted 
from the property, purchasers suit for recovery 
■of purchase price docs not fall under Art. 96 or 
Art. 62 . 47 P.L.R. 122=A.I.R. 1945 Lah. 

164=221 Ind. Cas. 524. 


•Arts. 96 and 120— Suit for rectiBcation of 


instrument — Article applicable. 

A suit for rectification of an instrument on the 
ground of mutual mistake is provided by ’ 
Specific Relief Act. Such a suit would lie uniw 
it is barred under the provisions of law, e.g* • 
47, C. P. Code. Such a suit is ^ 

Art. 96 and not by Art. 120 of tht Ltnutaimo 

Act. 39 C.W.N. 966-164 Ind. Cas. 651. 
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Arts. 96 and 120— Applicability and scope 

R and N borrowing Rs. 5,000 on pro-note from 
J and M— J realising amount by draft from R and 
N — Suit by J and M against R and N for reco- 
very of Rs. 7,700 on basis of pro-note — Pavnient 
by defendant alleged to be on anotlicr at-ct>\int — 
Court holding payment to be on account of pro- 
note but suit decreed in favour of M only for 
half amount — Decree passed on April 10, 1926 — 
Appeal by M in 1932 and recovering Rs. 1.2(K1 — 
Suit by R and N in April, 1933 against J f'>r Ks. 
1,20(>--Suit held w'as governed by Art. '>0 or 120 
and was within time, A.l.R. 1936 l.ah 747 = 
168 Ind. Cas. 446. 

—Arts. 96 and 62 — Applicability and scope — 
Price of goods supplied under mistake. 

A suit for price of goods supplied to 1 I 10 dcreii- 
dant mistaking him for a different person i« not 
governed by Art. 96 but by Art. 62. -V-l.R. 

1933 Sind 32=27 S.L.R. 81 = 142 Ind. Cas. 470. 


aside the decree on the ground of mistake on being 
unsuccessful in an application for review. Held, 
that the suit was not maintainable. (1906) 10 C. 
W.N. 1024. 

Art, 96 — Applicability — Mistake in partition. 

VViifcic plaintiffs were allotted an area at a parti- 
tion wliicli fell short of wliat the pl.aintiffs were 
entitled to and the plaintiffs sued for a possession 
of an area equal to sucli >hortagc from a field 
which was oiiiiltcd from the partition, 

Held that no relief on the ground of mistake 
such as is contemplated by Art. 96 is claimed and 
liom*-- ilie .\rtick- d<cs not apply. Art. 96 is 
unended to apply to those cases in which the 
Courts arc asked to relieve parties from the c^n- 
«oquence«i of mistakes committed by tlicm in the 
course ni contractual transactions, and it is doubt - 
lul wl.' thor a suit for po session of immovable 
I>rop. • or for a declaratory decree with res- 
pect lo sucii property comes witliin the article 
69 Ind. Cas. 501 = A.I.R. 1924 I.ah. 324 


Arts. 96, 127, 144 — Applicability and rcope. 


A suit for re-adjustment of shares allotted in a 
previous partition on the basis of mistake is go\ • 
cmed by Art. 96 and not by Art. 1-7 or Art 
144. 34 M.L.W. 262=61 M.L.J. 430=A l.R. 
1931 Mad. 707=54 M. 883=135 Ind Cas. 9. 


Art. 96 — Applicability — Family settlement. 

Art. 96 is inapplicable where the parly :i^5cking 
relief by a mistake accepted less than what ht 
was entitled to, at a family settlement An un- 
equal division of an estate if accep u ^ 
claimants of the deceased through mistake can 
not be upheld and can be relieved .against wuhm 
iht period prescribed by Art. 141. 55 

422 (Nag.). 

Art 96— Applicability— Hundi presented to 

wrong person. 

Presentment of hundi to wrong 
cepted by mistake - Drawee discovering mistake 

long afterwards — Notice to ho c e *o 

yond reasonable time — ^*’®wee ** ao— 27 Pom 

sue. 91 Ind. Cas. 342=50 Bom. 49=27 Rom. 

L.R. 1229=A. l.R. 1926 Bom. 66. 


Art. 96 — Applicability — Mistake in decree— 

Rcctificatioo— ApplicdbUity • 

Article 96 applies only to suits for relief on the 
ground of mistake other than that made m a dec- 
ree but not to a suit to set aside a «cree on the 
ground of mistake. 11 I^d. Cas. 537 (Oudh). 


- Art. 96— Mistake in decree. 

It cannot be broadly laid down that any error 
b a decree made by a Court may be challenged 
by a separate suit. Plaintiff sued for arrears of 
Heclaioied ejectment in the course of the 
trial and the decree gave it. Defendant sued to set 


Art, 96— Appbeability— Mistake of law. 

Where a mistake is .a ini<lake oi law in 

Iritisli India and not a mistake Ix-anaK up m the 
,rivate or special right of the person and where 
ncl. mistake result, in the Payment by one per- 
,m t.. another making it inequitable that the paye 
l.oidd retain the money;, -such a is no 

tround of relief withm S- 72. G ntract Aa^or 
Act Arl . 96, 114 Ind. Cas. 3..0— --o 

d.T.,\v. 591 = 1928 M.W.N. 38S=A.I.R. 1929 
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— — Arts 96 and 120 — Applicability— Money paid 
into ^urt under mistake. 

A suit t'. recover money voluntarily paid into 
Court by a defendant under the wrong belief that 
the defendant is liable to pay it on account of 
and V, rongly receivo<l by the plaintiff from 
ilic said Court, falls cither under Art. 96 or 120 
ami n.u anv of tlic .Xrts. 29. 62, Limitation Ad. 
1x77 19 P.\\’-R. 1910=6 Ind. Cas. 6.54. 


Art. 96 — Applicability — Mutual mistake. 

.\rt. 96 i- limitcil in its application to cases of 
misl.ike coniiniitcil in transaction arising in the 
course of relations which are more or less con- 
tractual in character and the Article In any event 
has no application to a case where there is no 
(luo tion of mistake on the part of the plaintiff. 
101 Ind Cas. 82=31 C.W.N. 82=A.I.R. 1927 
Cal, 117. 

—Art. 96 — Not applicable to suit by assignee 
of reversioner to recover immoveable property. 
See ART. 141. 8 C.W.N. 802. 

2 . Starting point . 

- Af* 96 — Applicability — Mistake In the sale 
held in execution— Claim by auctiw-purchaser foe 
return of the purchase money— Limitation . 
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UMITATIONACT (1908), ART. 96— a. 


111 execution of an award in favour of a Co- 
operative Society a Iiouse was brought to sale. A 
reversioner 01 tlic last male bolder of the pro- 
perty put in a claim petltii n which was dismis'-cd. 
He filed a suit anil ncceedcil in it on 31st March. 
1938. An appeal to tlie District Court was dis- 
tnissC'i on 4th .April, 1941; and the widow of the 
last tnalc heiMcr -.htainod possession from the 
aiiction-pnrcha cr on 7ih April, 1943. The 
anction jnirchastT file<l a suit on 23rd January, 
1944, for the return of the purcliase money. On 
a rinc.sfion of limitation, 

Held, (i) Art. 96 and not Art. 97 of the Limi- 
tation .\ct applied to the case, (ii) Time beraii 
to run from 31st March, 1938, the date of the 
<lecree of tlic trial Court and not of the apTnllale 
decree. 1946 M.W.N. 625=59 L.W. 5.23 = .\ 
r.R. 1947 Mad. 90=230 Ind. Cas. 233=(1946) 2 
\r.L.J. 231. 

Art. 96— Suit to set aside execution sale 

Starting point of limitation. 

Where the aiictioti-purcliaser filei a suit claim- 
ing refiiml of money paid to the decree-holder, 
putting forward as tlie basis i,f his claim a dis- 
covery wliich he has made that the property 
wliich he purchased was one in which *Uc judg- 
ment-debtor had no interest, by a decision In 
favour of a claimai't of such properly, the suit is 
governed by Art. 96. It is necessary in such 
ca-ies. that the plaintiff sliould as.*icrt: though not 
explicitly, that there was mistake, and limitition 
nins from the <late of the final adjudication in 
favour of the claimant. A.I.R. 1941 Mad 74^ 
= 1941 M.W.N. 484=200 Ind. Cas. 722. 

Art. 96 — Starting point of limitation. 

Limitation for a suit for rectification of deed on 
ground of mutual mistake runs from the date of 
the notice of the mistake. A.I.R. 1940 Bom 
321=42 Rom. L.R. 605=1. L.R, (1940) Bom 
605 = 192 Ind. Cas. 109. * 


Starting point. 1516 

//cW that D’s su-t against C for price of short- 
age wdl be govcmcrl by Art. 96 and time began to 
run when D knenv the mistake; because in all cases 
where -omtthine turns upon a mistake or concedment 
f>t tact l.y the fraiKl or dcreit of the other side, the 
tunc frtnn which lim tafon must be taken to run is 
always the time when it was brought to the plaintiff’s 
knowledge that there had been a mistake or a fraud. 

^ 925=22 M.L.W. 341 

-.-192a M.U .N. 688=A.I.R. 1925 Mad. 1255=49 
M l.. 1. 228. 


- Art. 9^-Money paid under mistake— Starting 
point ** 

Article QP shonl.l be preferred to Art. 62 in a suit 
»o nc.-v.T money pa d by the plaintiff to the defen- 
d.ani by mistake in cxce .s of the amount legally due. 
In rases where the relief is based on mistake the 
P« rirKl^ of limitation should run from the time when 
the mistake was first dircovered even if some other 
article in the Limitation Act, should be wide enough 
to include the cause of action. 93 Ind. Cas. 129:= 
7 P.L.T. 431=4 Pat. 448=1925 P.H.C.C. 345= 
.X.T.R. 1925 Pat. 765. 

Art, 9^— Mistake of fact — Pre-emption money 

—Payment by mistake one of several vendees— 
Suit for recovery — Starting point. 

The plaintiff impleaded in the pre-emption suit one 
le vendees who realised the entire pre-emption 
money. imJcr a mistake of fact that he alone was the 
vendee, and tlie pre emptor’s claim for mutation after 
tonnal possession was resisted by the rest of the 
yonclces on the ground that they were not impleaded 
•n the pre emption suit; on the suit of the pre-emptor 
f** L pnsses.sion of the property released in favour 
of the vendees not impleaded in the pre-emption suit 
or in the alternative for the proportionate refund 
of the consideration, 

field, the cause of action arose when the pre- 
<^ptors claim for mutation was resisted, i.e., when 
the consideration failed or when the mistake of fact 
was discovered. A.I.R. 1922 All. 47S. 


Art. 96 — Money paid under void agreemcnt- 

Slarting point. 

The period of limitation for a suit for refund 0 
.advance paid under a void agreement is three year 
from the date wlieri the agreement is discovcrct 
to be void and ordinarily the time from which li 
mifation will start is the date of the agreemeni 
in the absence of special circumstances, Wher 
the agreement is one forbidden by law. the plain- 
titt must be deemed to have been aware of the 

!ooc 88 Ind. Cas. 55? 

400=A.I.R. 1925 Mad. 885=48 

M.L.J. 598. 


Q. — Mistake or ccncealment of fact— 

Starting point. 

A p,\d bales of cloth to B. B sold the same to C 
and C top. D found that the bales contained Jess 
nimber of pieces than paid for. Intermediate sel- 
iers and purchasers did not know that the 
were short. 


— "Art. 9fr— Applicability — Starting point. 

Where in a partition a mortgage supposed by mis- 
take by the parlies to be alive and valid was assigned 
to plaintiff : and plaintiff sued on the mortgage but 
both the Trial Court and the appellate ^urt held 
that the money had already been paid off, 

Held, that Art. 96 applied to plaintiff’s suit for 
recovering the loss. 

But time began to run from the decree of the Trial 
Court and not that of the appellate Court. 46 Cal. 
670 (P.C.)-, Foil. 61 Ind. Cas. 34=45 Bom. 582 
=23 Bom. L.R. 69=A.I.R. 1921 Bom. 184. 

. Art. 96 — Mistake in lease— Suit for rectifica- 
tion— Limitation . 

I 

A suit for amendment or rectification of a mistake 
in a lease hy both the parties must be brought withi® 
years from the date of his knowledges of the 
mistake, 48 lad. Cas. 972 (Cal.)- 


LIMITATION ACT (1908), ART. 96—2. Starting point. 



^Art. 96 — Starting point — Suit by creditor for 

setting aside discharge. 

A suit by a creditor for setting a'^ido a discharge 
made ’by Him on the ground of mistake is governed by 
Art. 96. Where the mistake is as to die belief of 
a party that a third per:on is liable the :ni^take must 
be taken as discovered when the th rd person repudi- 
ates his liability and communicates such repudiation 
either to the party or to his partner. Where a riglil 
of action is in two or more partners and one of them 
discovers tlie mistake by reason of which a contract 
(in respect of which relief has been sought) has been 
entered into by another of the partners on behalf ot 
the partnership, the period of limitation prescribed by 
Art. 96 will begin to run from the date of such dis- 
covery notwith'^landing that the latter partner chooses 
to persist in his mistake e%’en after the mistake is 
pointed out to him by the other. (1903> 14 M.L.J. 
443. 

Art. 96— Starting point— Mukht, appointment 

of— Right to nominate, claimed by villagers; fcut 
liability to pay his salary not denied— Suit by the 
chief who has paid the salary against the villa- 
gers. 

Where the inhabitants of a village were by custom 
bound to pay the salary of a mukhi and never denied 
dieir liability, but only claimed to nominate him, the 
cause of action of any person who had paid the mukhi 
not JO nominated to be reimbursed by the villagers 
arose when it was finally decided that the villagers 
had no right to nominate. (1902) 4 Bom. L.R. 
264. 


Art. 97. 


Synopsis. 

1. Applicability and scope. 

2. PresentaUon of appeal. 

3. Refund — Limitation. 

(a) Defect in Utle. 

(b) Dispossession of vendee. 

(c) Excess payment. 

(d) Execution sale— Failure of consideration, 
(c) Failure of agreement to perform. 

<f) Failure of vendee to get possession. 

<g) Lease. 

<h) Mortgage. 

<i) Payment twice over. 

‘(j) Void transaction, 
ifk) Miscellaneous. 

1. AppKcabiHty and scope. 

^Arta. 97, 115 and 62— Applicability. 

Certain property under tlic management of the 
Court of Wards was put up for sale by auction on 
NovemfxT 21, 1937. TTie highest bid was made W 

who put down a sum of Rs. 1,0(K) in part pa>'ment 
■of the price. Under the terms of the sale, the pay 
**>ent of the full amount was to be completed by a 
certain date failing which the money put down in pari 
payment was to be forfeited. P failed to comply 
with this term and the property was put up for sate 
by auction on January 30, 1938. P was again the 
bighett tndder and this time he down a sum of 
Rs. 2,250 in part payment. Again he failed to com* 
pirte the payment the proper date but this time 


he obtained an extension of the period originally fixed 
for coniiilotion of the contract of sale. In the end, 
however, he failed to complete his part of the bargain 
and the sale fell through. On March 31, 1941, P 

brought a suit against the Court of Wards and the 
auctioneers through whom the property was sold for 
return of money paid by him towards the puidiase 
price : 

Hrid, that Art 97 could not be applied as the 
monvy paid in advance under a contract of sale 
eoiikl not be regarded as money paid upon an exist- 
ing contract as opposed to any odier kind of con- 
sider.it on. 


ue s.uer to give a Wide construction to 
the word c^peiiMtion m Art. 115 rather than to 
put a -omoivliat artificial construction upon the word 
••received” in Art. 62. tliough it was ejuite possible 
that the view that Art. 63 applies with effect from 
the date when the nature of money in the defendant’s 
hand? changes, was the correct view. Whichever 
view be adopted, any claim of P for the return of 
money paid on November 21 was barred. P knew 
before the second sale took place that his payment 
had been treated as forfeited and that he was in a 
position to -‘=iie for the return of his money, the first 
sale having obviously fallen through. So far as the 
second payment wa.s concerned, P could have no 
cause of action for the return of his money until 
the time for completing the payment was out and 
the Court of Wards had definitely refused either to 
confirm the sale or to return the money arul thisi 
would bring the suit within limitation. 47 P.L.R. 
I74=A I-R. 1945 Lah. 210. 


Art. 97 — Applicability and scope. 

Art'cle 97 can apply only to cases in which there 
is a consideration existing at one stage but fails, 
subcffnicntlv. 1943 A.W.R. 122=A.T.R. 1943 AIL 
294=(1943) A.LJ. 250=1. L.R. (1943) All. 604= 
209 Ind. Cas. 10. 

Art. 97 — Applicability and scope. 

Article 97 does not make the cause of failure of 
consideration materia! to its application and, it 
should be applied in cases when the failure of con- 
sideration is attribut.iblc to omission on the part of 
plaintiff. This article governs the suit by buyer for 
return of part consideration in a contract of sale 
which he had improperly declined to complete. A. 
I.R. 1942 Sind 37=1. L.R. (1941) Kar. 495=199 
In<l. Cxis. 438. 

Art. 97— Applicability— Starting point of limi- 
tation . 

By a document dated June 16. 1933. a Muham- 
madan transferred some land to his wife in lieu of 
the amounC of dower money due to her. He pro- 
mised in (he document to get a mutation attested 
in her favour. He however failed to get the docu- 
ment registered and to have a mutation duly attested. 
He died in 1934. On May 15, 1936, a mutation was 
enter^ to give effect to the document of June 16, 
1923. On December 6, 1926, the document was shown 
to the Revenue Officer, the step-sons of the widow 
objected to the attestation of the mutat'on and it was, 
therefore, rejected. On October 18, 1938, the widow 
brought a suit against her step sons for possession of 
the land, and asked in the alternative for recovery 
of Rs. 2,000, her dower money. 

Held, that the transfer of the land to the woman 
was perfectly valid to begin with and hence Art 97. 
applied to the suit as the husband might have regis* 
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tered the document and got a imitation attested The 
cau,se 01 Rction accrued to the plaintiff when th" 
mutation \v;is rejected. The suit wav therefore 
within time. A.I.R 19-11 Posh, 57=195 Ind. Cas! 


Art. 97 — Applicability and scope. 

Oa'Di lor (iama'..'Ci ha-cil on negligence of the 
vendor is not governed by Art. 97, hut by Art 36 
A.I R 1939 Lah .564=187 Ind. Cas. 742. 

Art. 97 — Applicability and scope — Suit for re- 
fund of money wrongly paid— Article applicable — 
Limitation, when begins to run. 

The filaintilTs who were the representatives in iti- 
tc:e.st of tlie mortgagors advanced Rs. 400 to defen- 
dants who succeeded to a share of llic mortpragee 
riglitv. 111 order to redeem the mortgage. The money 
wa« received and defendants executed a deed of rccon- 
veyanre rd ilio mortgaged property in consideration 
of the pa.vmcnt of the mortgage money made to them. 
/. wlio )i:ui acquired an interoi In the mortgagees' 
intere'i viicd for foreclosure. The plainiifTs plead- 
ed that they had already paid Rs. 400 to defendants 
and had redeemed the mortgage. This pica was not 
accepted and it was held that the payment had been 
wrongly made to Uie defendants. The decree for 
foreclosure w'as passed on September 27. 1928 and 
in consequence of tiiis decree, the plaintiffs had to 
pay a sum of Rs. 471-11-3 to L on February 22 
1929. for the purpose of redeeming the mortgage. 
Plaintiffs filed a suit for recovering the sum of Rv. 
400 with inferevt which had been wrongly paid to 
defendants; 

Held, that Art. 97. applied and the period of three 
years ran from September 27. 1928, which was the 
date of the foreclosure decree. As soon as it had 
been decided hy the foreclosure decree that the de- 
fendants wrongly received the money, it would have 
been open to the plaintiffs to institute a suit to re- 
cover the money wrongly paid even before they had 
been comjxillcd to make a second payment of the 
money to /- Article 116 did not .apply as the suit 
was not framed as a suit for compenvation for the 
breach of any covenant. Nor did Art, 120 apply 
to the case. A.T.R. 1933 Oudh 378=11 Luck 110= 
1935 O.W.N. 549=155 Ind. Cas. 299. 

Arts. 97 and 116 — Applicability and scope. 

The difference behveen Art. 116 and ArT 97 has 
nothing whatever to do with the form of the con- 
tract. T has radio r to do with the question of the 
date of the f.adure of consideration and it is quite 
immaterial in discu-sing wliether Art 97 or Art 116 
applies, t,, ascertain whether the contract was eff^ted 

instnimcnt or not. A.I.R. 
19.34 Pat, 148=13 Pat, 192=150 Ind. Cas. 97S. 

Art. 97— Applicability and scope. 

Article 97. applies when the plaintiff says the con- 
tract IS still good and subsisting and an event con- 
templated by the contracting parties has happen^, 

^1 possible further inability of the 

plaintiff to enjoy the property, and the plaintiff relies 
upon the express or implied contract on the part of 
the defendant that on the happening of such circum- 
stances, the defendant will pay back the money which 
he has already received. 

Where the plaintiffs have sought by way of dama- 
ges for the recovery of Rs. 1.500 paid on deposit 
with interest but that which gave them a right to 
call for that payment is the allegation that there 
was a contract To place the plaintiffs in possession. 


that it was a good and valid contract which the de- 
fendants had brokni (tJic contract to put them in 
po<-es.sion) and, tln-rcforf. they are entitled to a re- 
turn of the money. .Article 97. does not apply. A. I. 
R. 1934 Pat. 148=13 Pat. 192=150 Ind. Cas, 975. 


•Art. 97— Applicability and scope— Refund of 
Consideration - 

ation is not one for 
In, oil of lon^aci ami js governed either by Art 62 

nr i.y Art. 97 according as to whether the contract 

n'l ‘'‘"'I Art. 116 is not applicable. 

•jl^r.L.R. 9^.= .\.I.R I9.H i.ah. 581=145 Ind, Cas, 

— Applicability and scope — Suit for 
refund of purchase money, 

Wlure a per mi is entitled to mic for soocific ner- 

■nor; wI.cd.e7'V'ha° heTn 

ng.iin'il debts .Inc by the seller. The starting point 

n f R R Cas. 121= 

11 L.B.R. 437=1 nur.L.J. 198=A.I.R 1923 Rang 

Art. 97— Applicability. 

inmim- ‘'tPPHcs a case for recovery of 

In'; vulisi-nii ^ f an cxmiliig consideration which 
W ^ -Tt f=;''^<J„n917) M.W.N. 585=6 L 
401^33 M.L.J. 577=42 Ind. Ca.s. 519. 

120-AppIicability-Suit for 

tatinn r adjusted— Limi- 

tation~Cause of action. 

s.iiV aclju-sted out of Court a 

Z 'satisfied 

^ capable of execution is maintainable, the 

tniive of action ari<mc fr.mi the date of adjustment 

or pannent and the Miit i> governed by Art.s. 97. 

oil , Limitation Act. 190 P W.R. 

1913=330 P.L.R. 1913=21 Ind. Cas. 557. 

2. Presentation of appeal. 

Art. 97— Presentation of appeal. 

Under the Indian Law and procedure an original 
decree is not suspended hy presentation of an appeal 
nor IS Its operation interrupted where the decree on 
api^I js one of di-mi.ssal and, therefore, the time from 
which the perm.l of Jimitafion ought to be count^ 

‘1**^ first Court. A.I.R. 
Lut. Cas. 457=A.I.R. 1928 

Nag. 134. 

~ Art. 97 — Suspensi-.n of limitation — Presenta- 
tion of appeal . 

Per Spetic^ and Devadoss, //.—When an appeal 
to superior Court only results in the decree appealed 
against being confirmed, in India there is no inter- 
ruption in running of time calculated from the date 
original decree. 74 Ind. Cm. 416=17 M.L 
W. 254=A.I.R 1923 Mad. 392. 

—Art. 97 — Presentation of appeal. 

Where owing to the defective title of the vendor 
the vendee is^ dispossessed under a decree, the limi* 
tation for suit for damages for breach of covenant 
begins from the d.ite of the decree, although there is 
appeal and second appeal from the decree. 60 Ind. 
Cas. 235=11 MJLW- 537=27 M.L.T, .304=39 M. 
L.J. 449. 
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LIMITATION ACT (1908), ART. 97-3. Refund- Limitarion. 


3 . Refund — Limitation . 

(a) Defect in title. 

—Arts. 97, 116 — Suit for compensation — Starting 
point of limitation. 

A suit for compensation for bre&rh of covenant of 
of title in respect of a registered sale-deed is govern- 
ed by Art. 97 read witli Art, 116. In such a rase the 
vendee has six ycar.s to sue from date of decree of 
the first Court wherein the defect in the title of the 
vendor was foun*l, ancf the running of limi ation is 
not postponed till the date of the final decree. (1932) 
M.W.N. nil=A.I.R. 1933 Mad. 382=144 Tnd. 
Cas. 726. 

-;“-pArt. 97— Defect in title — Starting point of 
limitation. 

The plaintiff pureha>e<l a decree. It sot aside 
tor fraud in a fresh suit. The decree setting it 
aside was reversed by the District Judge in appeal 
but was confirmed by the High Ourt in second * 
appeal. A suit for refund of the price on the 
of failure of consideration was filed more 
th^ SIX years after the first Court's decree setting 
wide the decree which had been purchased, but with- 
in three years of the High Court’s judgment : 

//e/d that time beg.nn to run only from the date 
01 the decree of the High d^urt and the vuit was 
not time-barred. A.i.R. 1931 .Ml. 651=53 A 914 
=133 Ind. Cas. 415. 

■“-Art. 97.De{ect in title — Refund of purchase- 
money . 

If there is covenant cxpre.ss or implied indemnify- 
ing party suffering against loss caused by defect in 
title of the executant of document Art. 116 applies, 
otherwise, Art. 97, Such covenant may be express 
or implied. A.I.R. 1930 All. 785. 

“^Art. 97 — Defect in title — Relinquishment of 
f^hta— Pulure of deed to take effect— Claim for 
TOund of price. 

The plaintiff paid a sum of money to the defen- 
dants^ for the consideration of the defendant relin- 
quishing certain ri^ts. The deed of relinquish- 
ment subsequently failed because the defendants’ foii« 
sued for a declaration that the deed was invalid and 
succeeded. A suit having been brought for recovery 
of money paid, 

//e/rf, that the suit was goveme<l by Art. 62 or 
97 and not by Art. 116 of the Limitation Act. 1930 
A.LJ. 1112=:A.IR. 1930 All. 785. 

—Art. 97— No title in vendor — Starting point. 

A plaintiff purcha.sed some property. There had 
beCT a previous deed of gift but the deed of transfer 
•^ted that it was a nullity, which meant that the 
vendor was able to give a good title, but it turned 
out that he was not. The plaintiff filed a suit for 
possession and succeeded in the lower (^rt but on 
tppeal he lost his suit, 

He/4, that Art. 97 applied and that the three years’ 
period began to run from the date of Uie failure of 
the suit. 19 Cal. 123 (P.C.). Foil. 103 Ind Cas 
38fcA.I.R. 1927 All. 756. 

''—Art. 97— Failure of title in vendor— Starting 
pefint. 

When after payment of the purdiase money to 
the vendo r, the vendor was un^e to give title and 
the pwchmr found himidf unaUe to obtain 
poesesiien. 


//*■/«/. tliat from the time wlirii he found hinvself 
tiiuMv ',1 r.bt.iiii possession, he had a riglu to sue 
lor Ins rmvha»c moiivy upon a failure of consiflera- 
tion and that the case fell within An. 97 and that 
m any case it must fall either within An 97 or 
di. 19 Cril. 123 rr.C.) and 30 All. 402 and 38 
Mad. 1171, Foil. 103 Ind. Cas. 165=25 .\.L.r 841 
-A.I.R. 1927 All. 734. 

Art. 97 — Defect in title — Sale of land — Suit 

for recovery of purchase money — Limitation. 

Where the I'laintiff vendee compromi«es an ad- 
verse claim to the property •■old by pa\Tnent of 
inoii'^y. the cau-.e of action for refund of the pur- 

I li.'i'r-moncy .as on failure of consideration arises on 
the date of pa\nncnt. 38 M. 887 Foil 50 Ind. Cas, 
815 fMad). 

Art. 97 — Defect in title — Misrepresentatice — 

Registered sale. 

\ cliiin for <lamages baseii on mi.srqire-eiifation 
by a venilor that he had a liile u, convev mast be 
brought within three ycar.s from the lime' when the 
want of title was established b\- a decree of Court 
=0 Ind. 0-. 67.3 (^^a.|.). 

—Art. 97— Defect in title — Sale of land — 'Vendor 
not entitled to a portion of the land sold — Ven- 
dec's suit for damages in re- pect of such portion — 
Starting point cf limitation. 

o ^ hou.se fioin defendant' 1 and’ 

- in 1^. To recover possession of the same he 
had to file a suit against defindants in 1892 in which 

II was decided tliat plaintiff's ^•eucJors were entitled' 
to two thirds of the house 'old. The plaintiff was 
there.afier put into possession of that portion only 
of the house. In 1899 be filed another suit in which 
he claimed damages from ilefcndants 1 and 2 on 
account of his being deprived of the one-third of the 
house.— //e/rf, that, viewing the claim as one to reco- 
ver money upon an existing consideration that after- 
wards failed, the plaintiff’s suit >vas barred, since 
limitation commenced to run from the time when the 
plaintiff endeavoured to obtain pos.session of the pro- 
perty and. being opposed, found himself unable to ob- 
tain po'sescion. (1902) 4 Rom. L.R. 571=26 B. 
750. 

(b) Dispossession of vendee. 

Art. 97 — Dispossession of vendee. 

Indemnity bond — Sale by father of minor son — 
Tndetnnitv bond by third person promising to indem- 
nify the purchaser in ca'c the son on attaining majo- 
rity wcic to dispute sale — Some years after attaining 
majority son instituting suit challenging alienation — 
Suit decreed — Possession delivered to plaintiff— ^lit 
by vendee against sons of indemnifier fhc being 
dead) cgi indemnity bond: 

Hfld. that Art. 97 and not Art. 62. applied and 
the cau«e of action arose ntily nn the disturbance of 
possession. (1943) 2 M.T..T. 645=A.I.R. 1944 

Mad. 211=1944 M.W^N. 3.5()=I T..R. (1944) Mad. 
66.1=216 Ind. Cm. 120. 

^Arts. 97 and 116— Disposs^sion of vendee. 

A house •was sold with its site on November 15, 
1920. without apprbing tJie vendee of the fact that 
the pemission ^ both the co-sharers of the village 
In which the fite stood was essential as the house 
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?tood in joint Patti cf the village. The vondee pulled 
down the hoiiic and {r<ctcil nnothiT. The liitn'>a>djr 
of tl)e paiii in which the house stood 'ued for pofj^es- 
jion of the site in 1935 .and got a dcTce. Vendee 
consequently brought ;i suit in 1923 cl.iiming return 
of price .and renihurscment of the money spent in 
build iig the new house and the costs which he had in- 
curred in dofendin? his title: 

Held, that the cau«e of .action did not begin to run 
from the date of the sale but from the date when 
it became clear that the ••ale was voidable at the in- 
sf.a:».ce of the lambardar . 

Held further that the '■u t was governed not by 
Art. 97 but by Art. 116 and w.as not, therefore, time- 
barred. .A.I.R. 19.^2 Nag. 3=;137 Ind. Cas- 61. 

Art. 97 — Dispossession of vendee — Refund of 

Consideration . 

A sold certain property to B untlcr a registered sale- 
deed in July 1920, and put B in posse-sion. In 1923 
B's snh-piirrha''Cr were dispossessed by a person 
claiming adverse title. In a suit hy B aga n^t his 
sub-f>urchasers it was decided in Stpfemher. 1926. that 
A had no title. D stied A for refund of ihe purchase- 
money in 1926: 

Held, (0 that the suit was governed by Art. 116 
and was not timebarr-d as it was instituted w'ithin 
six years of the date of ilie decree passed in September 
1926; 

(n) that even if the cause of action arose on the 
date of d!sposscS'inn. the suit was not barred 25 
S.L.R. 173=A.I.R. 19.51 .Sind 141 = 1.5.5 Ind. Cas. 
76. 

Art. 97 — Dispossession of vendee — Starting 

point — Breach of covenant for title. 

Held, that assuming Art. 97 will apply to a suit by 
a vendee for recovering damages on the breach of 
covenant for title, limitation will commence to run 
from the date of tlie total failure of consideration 
namely, the date on which (In? pla ntiff was actually 
dispossessed by (he third person. 124 Ind. Cas. 185 
= 1930 A.L.J. 6.5.5=A.T.R. 1930 All. 771. 

Art. 97 — Dispossession of vendee — Sale set 

aside on condition of payment — Suit for balance 

Starting point. 

PlaintifTs purchased a certain property from a 
Hindu father and the sale was *tibscqucntly cancel* 
led in a suit by the sons to set it aside on their de- 
positing a certain sum in Court. Plaintiffs sued the 
cons of vendor, for the balance of the purchase- 
money. 

Held, iliat the suit is nor barred by the principles 
*’es judUaia *"0f'cy paid to the father as con- 
sjderation for the saIc at the time of the sale cannot 

as a debt of the father until the sale 
had been set aside and the right of the vendee to get 
back the sale consideration from the father has 
accrued. And that the decree in the son’s suit be- 
came operative only at the date of deposit and the 
period of limitation under Art. 97 would run from 
that date and not from the date of the passing of 
the decree. 39 All. 485. Foil. 100 Tnd. Cas. 745 
=A.I.R. 1927 All. 421. 

- —Art. 97— Dispossession of vendee. 

Where an alienation was made by a purchaser from 
a widow pending declaratory suit against the alie- 
nation by the reversioners, and in (he sale-deed the 
alienor expressly stipulated for refund of purchase- 
*noney and damages and the reversioners got the de- 


claration soiiglit for and long afterwards when the 
widow d;ed. ilicy sued and recovered possession of the 
T*! opiriies. 

Held, that Art. 97 did not apply and that limitation 
d d not commence to run till the vcndce.s were actu- 
ally dispo sessed and from (he date of dispossession 
the suit was admittedly within time. 106 Ind. Cas. 
804=9 L.L.J. 468=A.I.R. 1927 Lah. 570. 

Art. 97— Dispossession of vendee, 

W here the transferee of a service inam who is dis- 
jiosscs' cd hy the vendor’s succcssor-in-ofRce, sues 
for recovery of the purchase money. Art. 97 applies 
to the suit, such transfer not being ah iitltio void but 
be ng voi d <Uir;ng the continuance in oftice of the 
vendor. 86 Ind. Cas. 7.5.5=22 M.L.W. 126=1925 
M.W.N. 101=A.I.R. 1925 M.ad. 749=48 M-L.T. 
217. 

— “Art. 97 — Dispossession from part of property. 

under a compromise which was incorporated in a 
«lccrvo of Court, the plaintifTs were to become the 
• owners of certain pareds of property on payment of 
a -iiim of money to ihc defendant. Thev paid this 
money hut on the 24tli July. 1919, they were dis* 
l>os^cs«ed from part of the property; the plainti/Ts 
sued to recover the money they paid for the pro- 
P'-'rty ill -iiit alleging that the existing consideration 
failed within the meaning of Art. 97 of the Indian 
I-imif.nion Act. 

Held, (hnf the plaintiffs being in possession of 
Mme portion of the property transferred to them 
ny (ho defendant under the compromise, there was 
no failure of consideration within Art. 97 . 80 Ind. 

11 O.L.T. 323=27 O.C. .548=A.T.R. 1924 
Oiidh 377. 

-——Art. 97 — Failure of title in vendor— Disposses- 
sion — Starting point. 

Where aettial po«ses<;ion of the property purchase- 
ed had I>een given and been enjoyed for a number of 
years, and thereafter the sale is set aside by a decree 
for want of title in the vendor, and (he purchaser is 
<Hsposses«ed, (he starting point of limitation for a 
suit for refund of the ptirchase-money must be fat 
all events in the case of a sale not ab mllio void- 
able) (he dale of dispossession and not the date of 
the decree. 70 Ind. Cas. 787=16 M.L.W. 684= 
1922 M.W.N. 634=32 M.L T. 3=46 Mad. 40= 
A.I.R. 1923 Mad. 46=43 M.L.T. 721. 

—Art. 97— Dispossession of vendee — Starring 
point. 

A sale-deed contained n clause that if the minor 
nephew of the vendor on attaining majority raised any 
objection to the sale of his share the vendor would 
make over to the vendee an equal area out of his 
own land. Mutation of the minor’s share of the land 
was refused in 1907; plaintiff sued for declaration 
that he was OAvner of the whole land purchased by 
him. His suit was dismis'cd. so far as the minors 
share was concerned, in 1911. In 1917 the minor, 
having attained majority mortgaged his share to one 
C. who dispost^essed the plaintiff from the land m 
1919. Plaintiff brought a suit to enforce the indem* 
nity clause contained in his deed of sale in the alter- 
native for Rs. 1,000 being the value of the minor's 
share. 

As re^rds tFe claim for recovery of the purchas^ 
money, it was governed either by Art. 62 or 97 of 
the Limitation Act. If the claim was governed oy 
Art. 62 it was barred by time inasmuch as limitation 


LIMITATION ACT (19^8)} ART* 97 — 3 « Refund — Limitation. 


<525 


began to run from the date of the sale. If the claim 
was governed by Art. 97. it was equally barred by 
time, inasmuch as limitation began to nin when the 
plaintiff’s title was first denied in 1907 or at the 
latest when it was declared in 1911 that he had no 
title. 62 Ind. 953 (Lah.). 

Art. 97--Vendee subsequently ousted by third 

party — Applicability — Starting point. 

Plaintiffs bought land under a registered deed and 
were put in posse sion. The land was leased to a 
tenant who subsequently set up his o\vn title to the 
land and his claim was also embodied in a final decree 
of the Court. Plaintiffs then filed a suit against 
their vendor flor the recovery of the purchase-money, 
etc • , 

Held, that Art. 116 and not 97 applied and time 
began to run only wlien the tenant obtained the de- 
cree supporting his own title to the hmd. 

A distinction should be made l>ctwecn cases where 
from the inception the vendor liad no title to convey 
and the vendee has not been put in possession of the 
property, and other cases where (he sale is only 
voiilable on the objection of third parties and posaes- 
sion is taken under the sale. It is only in the first 
class of cases that the starting po’nt of limitation will 
be the date of a sale. Case-law discusse<!. 61 Ind. 
Cas. 70=45 Bom. 955=23 Bom. L.R. 325=A.I.R. 
1921 Bom. 252. 

— Art. 97— Dispossession of vendee — Starting 
point — Failure of censideration. 

Consideration for a sale fails from the moment the 
vendee with defective title is dispossessed by a true 
owner. 135 P.L-R. 1913=96 P.W.R. 1918=19 
Ind. Cas. 5. 

-^Arts. 97 and 62 — Dispossession of vendee — 
■Suit for recovery cf purchase money — Limitation. 

A vendee’s possession under purchase is an existing 
consideration so long as such possession lasts and 
limitation commences only from the time when he is 
dispossessed. Art. 97 and not 62 applies for reco- 
very of the purciia^e-moncy. 5.5 Ind. Cas. 93 
(Nag.). 

Art. 97— Dispossession of vendee — Suit to 
recover purchase money. 

Where under a contract of sale the vendee was 
given possession of the property sold and on being 
■subsequently dispossessed sued to recover damages 
for the loss sustained by dispossession. Held, that 
as possession had been given under the contract of 
sale, the sale was not void ab inifw and the plaintiff 
could recover his purchase-money in a suit under Art. 
■97. 31 M. 452; 14 M.L.T 524; 38 M. 887; 24 M. 
27, 26 A. 519; 31 A. 68. foil. 19 M.L.T. 163=32 
Ind. Cas. 176. 

Arts 97 and 116— Dispossession of vendee— 

Covenant for title— Covenant for quiet enjoyment 
—Breach— Sale of land— Suit for damages— Limi- 
tation. 

Owing to a defeat in the title of the vendor, the 
oriflpnal sale having been by a widow, a suit was 
brought against the vendee and a decree was obtained 
on 30th March, 1911 and this decree was upheld by 
the High Court finally on 7th October 1914. The 
vendee had been dispossessed in execution of the 
decree of the lit Court on 29th Novembw, IWl; ^ 
be brought his suit for damages for breach of wen* 
ants on 16(h October, 1917. Held, that the cause of 
action for breach of the covenant for title arose 00 
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the date of the decree of the 1st Court on 30th March 
1911. 46 Cal. 670. foil. The breach of the covenant 
for quiet enjoyment was broken only on the date of 
dispossession of the vendee and the suit viewed as 
one for damages for breach of that covenant was not 
barred. 11 L.W. .537=27 M.L.T. 304=60 Ind. Cas. 
235=39 M.L.J. 449. 

Arts. 97, 116 — Breach of covenant— Dispos- 
session of the vendee — Return of sale consideration 
— Registered sale-deed. 

A sale deed set out that the porperty sold was 
unencumbered and there was a covenant that if the 
vendee was dispossessed from any portion of tlie 
property, the vendors would repay a proportionate 
part of the sale price. The vendee was dispossessed 
from a portion of the property by a prior incum- 
brancer. Held, that Art. 116 and not 97. governed 
the suit .and the suit could be brought within 6 years 
from ?he dale of possession. S A.L.J. 410; 26 B. 
750. 11908) 5 A.L.J. 484=1908 A.W.N, 185=30 A. 
405 fN). 

Art. 97 — Sales mutual — Dispossession of one 

by creditor of other— Suit for money. 

Two persons mutually conveyed land to each other, 
the one being considerat'mi for the other. One of 
tlicm the plaintiff, was disposed of the lands convey 
ed 10 Iiini in execution of a decree obtained against 
tlie other party by reason of that other party having 
been in possession somehow of the propertie.s con- 
veyed to plaintiff. Held, the plaintiff was entitled to 
recover the loss sustained by him as money paid 
upon an existing consideration which afterwards 
failed. (1905 ) 8 Bom.L.R. 283. 

Art. 97 — Dispossession of vendee — Suit on co- 
venant in sale deed for repayment of considera- 
tion money after ouster cf vendee — Terminus a 
quo. 

A suit by the vendee of immoveable property upon 
a covenant in the sale-deed to indemnify h^m in the 
event of disturbance of possession is not barred by 
limitation if brought within three years of the dis- 
turbance or ouster though long after 3 years from 
the date of a decree for possession in virtue of which 
the possession -was dis urbed. 1904 A.WN. 92=26 
A. 519=1 AL J. 231. 

(c) Excess payment. 

Art. 97— Applicability. 

A suit by the judgment-debtor to recover the 
amount realised by the decree-holder in excess is 
governed by Art. 115 or 120 and not by Art. 97. 

33 P.L.R. 1084=A.I.R. 1933 T^h. 112=140 Ind. Cas. 
472. 

Art. 97 — Excess payment. 

After a preliminary decree on a mortgage a 
Mahomedan mortgagee died. The judgment-debtor 
agreed with one of his co-heirs and paying a certain 
sum of money obtained a discharge. The other heirs 
got a final decree and it was held that out of the sum 
paid, the amount representing the payee's share, 
shtmld considered as having been paid towards the 
satisfaction of the decree. In execution money was 
paid. After five years the judgment-dd)tor applied 
for refund of the amount paid in excess of the decret- 
al amount. Held, that the application was barred, 
as time began to run from the date of decree, the 
cause of action being to recover the sum paid in 
excess as on failure of consideration. 15 A.L.T 
57=38 Ind. Cas. 601. 
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(d) Execution sal^— Failure of consideration. 

Art. 97— Applicability, See EXECUTION 

SALE. (1949) 1 M.L.l. 449=A.I.R. 1949 Mad. 

Art. 97— Ajiplicability — Court >ale — Rateable 

<ii^tribuuoii of piircli.T^c money — Declaration in suit 
by third f>ar;y that judgment-debtor had no saleable 
mtciest — Suit by purchaser for refund of money 
p.u<l out — Limuiatloii. See LIMITATION ACT. 
ART. 120. 22s Ind. Cas. 479=A,I.R. 1947 Lah. 129. 

Art. 97 — Failure of consideration in execution 

sale. 

\Vh< ie an execution sale is confirmed and the ob- 
jection' to die sale are subsequently allowed and also 
. .nfirmed in icvi'ioii. a suit by the auction-pnrcha.ser 
for rtcoverv of the purchase price on failure of con- 
'ideration for s.alc. f;dls under Art. 97, and not under 
-Art. (2. and the cause of ac ion arisen either from the 
date of the order allowing the c/hjetcions or from the 
I.f t!;e ord-T in revision confirming the objections. 
.-\ I R. 1941 Pesh- 41=194 Ind. Cas. 565. 

Art. 97 — Execution sale — Failure of consider- 
ation — Suit by auction-purchaser for refund of 
consideration. 

W'hfie ail auc ion-piircha<er loses a portion of the 
property in conscqiu-nce of a by a third party, his 
suit for rcfuinl of purchase-innney is governed either 
by Art. 07 or by Art. 68 ami not bv Art. 120. 1937 
d W.N, K'>=.A I-R, 1937 Oudh 286=13 I.uclc. 138=16 . 
Ind Ca«. 705. 

■ -Art. 97 — Execution sale — Failure of consider 
atton — Refund of consideration. 

A suit by an auction-purchaser for refund of pur* 
ch.ase money it being fouml that (he judgment-debtor 
Ibifl no .saleable interest in the property, is governed 
b>- cidier Art. 62 or Art. 97 and not Art 120 1937 
O.W.N. 83=AT.R. 19.37 Ondh 286=13 Lttck. *138= 
166 Ind- (Ias. 705. 

Art 97— Execution sale — Failure of consider- 
ation— Mortgage — Decree and sale— Suit to set 
aside — Suit to recover consideration. 

In a suit on mortgage, mortgagor. a<lmitted the 
loan and decree was passed. The property was sold 
in execution and was ultimately purchased li' mort- 
gagee. A suit was (lien filed by a person claiming 
the property and alleging that the mortgage was not 
binding on him. His suit was decrce<l and the niort* 
gap«c was <li.spossesscd. The mortgagee (hen sued 
for the amount of consideration. 

Held, that cause of action arose on the dav the 
suit challenging the morigage w-as decreed and the 
mortgagee was dispossessed. 101 Ind. Cas. 414=S 
Rang. 283=54 I. A. 145=29 Bom.L.R. 863=31 C. 
W.N, 830=4 O.W.N. 517=1927 M.W.N. 489=26 
M.L.W. 429=25 A.L.J. 918=46 C.L.J. 344=9 P. 
LT. 21=A.I.R. 1927 PC. 99=52 M.L.J. 579 

(P.C). 

A rt. 97— Execution sale— Failure of consider- 
ation — Auction-purchaser’s suit — Suit to recover 
purchase-money on setting aside sale. 

Where after an auction sale the judgment-debtor 
is declared to have no saleable interest in the pro- 
perty sold by a decree of Court, limitation for a 
suit to recover purchase-money begins from the date 
of such a decree and not from the date when pur- 
chaser was deprived of the possession of property 
purchased. 40 Cal. 187 and 46 caL 676 (P.C) Foil 
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Quaere, wIiciIkt Limitation Act, Art. 97 applies 
to sucli a suit. 91 ind. C:as. 768=30 CW.N. 79= 
A.IR. 1926 Cal. 297. 

Art, 97 — Execution sale — Failure of consider- 
ation — Dispossession — Patnj sale — Setting aside — 
Suit by dispossessed purchaser for recovery of 
money limitation. 

The purcliaser at a patni s.tIp paid the money into 
Court, and the decree holder drew it out of (lourt. 
The sale was subsequently set a.'ide in a suit and 
the decree was affirmed on appeal. Dn the conse- 
quent disix>sses‘'ion of the purchaser, the purchaser 
‘iued for recovery of the money from the decree* 
holder. Held, that the suit was governed by Art. 
62 ra-her than Art. 97 and the starting point of 
limitation was the decree of the first Csurt. 17 A. 
L.J. 514=46 C. 670=36 M.L.J. 557=23 CW.N. 
721=21 Bom.LR. 632=(1919) M.W.N. 258=30 
C.L.J. 71=26 M.L.T. 131=10 L.W. 414=50 Ini 
Cas. 444 (P.C.). 

Art. 97— Suit for rciunl of purcha.se J^oney 

— Rent Rccovcrv .\ct— Sale «ct a.side: — See MADRAb 

acts— RENT RECOVERY ACT. 17 M.L.J. 298. 

* 


(e) Failure of agreement to perform. 

Art. 97 — Consideration fails, meaning of — 

Limitation— Starting point. 

Where it is agreed between ihc creditor and the 
innnag'-r of an estate who was in the liabit of bor- 
rowing mirtiey from the creditor that the balance due 
to cred-tor ‘■hoiiRl b- treated as an advance for the 
supply of tea from the estate for a period of three 
years to the creditor hut the agreement is subsequent 
jy repuiliuied and the creditor claims the atnoun 
agreed ’o I>c treated as advance, the creditor is 
cntitlcfl to recover the money till the consideration 
tailed hy reason of the repudiation of the agr^ent 
and a suit brought within three years of the o**® ® 
repudiation is in time. A.I.R. 1938 Mad. 9^--v 
M.W.N. 1023=48 M.L.W. 666=(1938) 2 M.L.J. 688- 
11-2 livL Ca-s 929. 

Art. 97— Contract of sale ^oming impossi- 
ble of performance — Starting point. 

In a certain contract for (he sale of property the 
veiiilor was to satisfy certain conditions before com- 
pletion of the contract, but no time was specified for 
it. Tlie vendor mortgaged the property to another 
and aften^•ards it wa.s sold in satisfactiwi of that 
mortgage. The purchaser ‘hen sued for recovery 
of deposit money. 

Held, that the purchaser nr^ not have sued with- 
in a reasonable time. It was Art. 9.’ and not 60 nor 
115, that governed such a case, and time was to be 
counted since when the property was sold in satis* 
faction of the mortgage because it was, then that the 
contract, having become impossible of performance 
ended. 117 Ind. Cas. 700=33 CW.N. 115=56 Cal. 
455=A.I.R. 1929 Cal. 216. 


•Art. 97 — Failure agreement to perform. 


In September. 1908, defendant No. 1 contracted 
with the plaintiff for a certain price to procure from 
defendant No. 2 a reconveyance of certain property 
to the plaintiff. In November, 1908, defendant No. 3 
convey^ the property to y. In January, 1912, tw 
plaintiff sued to recover the consideration money f»^ 
defendant No. 1, Held, that even applying Art. W 
to the case, the suit was time-barred. 41 Bonv 31— • 
18 BomL.R. 806=36 Ind. Cas. 613. 
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■Art. 97 — Contract — Sale of land — Considera- 
tion — Date of failure — Limitation. 

The plaintiff paid olT the liabiliiie' of tlie defend- 
ants on certain mori};atr«-d land' under rontracls 
whereby the ikfcnilant«; agro(«l i ) rnnviy to him with- 
in a motiih tlic mortK.ij^'d i>ir.pcriio<!, I’laduifT 
brought two stiiK aileginjr that tiic dcf<ndaiit' di<I not 
execute the sale (b ed-; within ilie slipulateil time, and 
claimed rescission of the conirarts .nid a refun<l 
of the eai-nc''i money with intcres; . Ik.tli conr ' in 
India held that tinu was iK>t c-isciuc <’1 die contract 
and dismissed the The pl.iinliiT '^ul)Se(ineniIy 

brought two suits, for specific performance of the 
said contracts, or, in the alternative, for a refund 
interest. The Hi>4h Court held hat ’Specific perform- 
ance iniihl not he decreed, hecau'C the terms of the 
( ontracts could not he ascer ained hnt dcrrcc<l a 
refund with interc'l. holding tliai .Art. 97 applied to 
die case and that (h. con'i<leratioii failc«l from the 
date of the judgment, iiroiu nming diat the contracts 
were iicjt legally enforceable and eoii'.efiuently the 
claim for rcfmul was not barred hy limitation. Ihid. 
that the decision of the irgh Court was right. 31 
All, 68=36 I. A. 44=9 C.L.f. .';i2=ll Ibmi.L R. 525 
=19 M.L.J. 295=6 M.L.T. 89=1 Ind Ca«. 890 (P. 
C). 

Art. 97 — Agreement to sell — Suit for specific 

performance— Agreement declared unenforceable — 
Alternative claim for refund of consideration paid 
thereunder. 

The defcinlant'i, against yliom a decree for fore- 
closure was outstanding. agree<l «cll certain im- 
tnovcable property to the iilainljlT and the plaintiff 
Iiaid into Court as jiart of the consideration the 
amount due hy the defendants under the foreclosure 
decree. The defendants neither executed a con- 
veyance of the j)rT)perty which they h;id agreed to 
seP nor ditl they return to the plaintiff the money. 
Plaintiff thereupon sued the «lcfendani. claiming in 
the alternative either a decree for the specific per- 
formance of the agreement to sell or a refund of 
the motley i>aid by him as i>art of the consideration 
for the sale agreed upon. The court of first instance 
gave the plaintiff a decree for specific performance. 
On appeal by the defendants it was hfld by the High 
Court (1) that the terms of the agreement to sell noi 
having been satifactorily proved, no decree for speci- 
fic permonnance could be but (2) that the plaintiff was 
entitled to gel itack the money which be had paid 
under the agreement; (3), that the plaintiff's alter- 
native claim for a rcfpnd on failure of considera- 
tion was governed hy Art. 97, and was not barred 
by limitation, inasmuch as limitation began fo run 
from the date of the decree declaring the agreenment 
to sell to be unenforceable. 11 A. 47 foil. (1901) 
1903 A.W.N. 117=25 A. 618. 

(0 PaHure of vendee to g«t possession. 

• Artf. #7, 62 and 116— T. P. Act,- S. 55— Suit 

for refund of porchate-money by vtfidee. 

• ^ Ibe refund of consideration on faHure 
to obtain posaeeaioo, considered ) fl94St ATT 


„ . 97 Failure of venlee to get possession — 

auit for refund of purchase-money— Starting point 

.A vendee who had 2iaid the full consideration for 
the land purcha^rd hy liini, failed to get ijossessioii 
os ihc whole land .is the whole of it did not belong to 
ilic vendor; 

Ui'ld, that his suit for refmxl . 

•'f VKli land w.is governed bv Art. 
he^.in to run from ihe dale ho found ;♦ 

A sun tor n-inn.i of pnrehase-monev with damages 
..ttamst Ihe Mnn.npal which did not' complete fhe 
^ale and di.l n-.i dohver the posj^ession is govern^ 

= i50''Vn,l.' Car '■ J934 Cal. ,48 

——Art. 97— Failure of vendee to get possession— 
ouit tor refund of purchase-money against Recei- 
ver m insolvency— Limitation— Starting point. 

A suit mstitim-d by n person for refund of 

j-aid hy liiin lo the Receiver as pa^rt of the 
purehase-money of the iiNoIvcnfs estate, a.s tl!e In" 

} 97. the cause of action arising on failure 

dfd^'nor^T^ir' when the plaintiff 

D property j.romi.sed to him. A I 

of vendee to get possession- 
butt for refund of purchase-money of— Limitation 
starting point. 

On Sep!en,l»r 18, 1926, defendant sold site shoos 
'o plamtiff for Rs lonoo , snops 

•laiit .ind P for posscsston of (he shop. During the 
Pudency of that s.ut. the ilefendant in the 

< ^ n" the sale-deed of 

Septe^er 1926. Both the suits were decided by the 

on May 12 

1927 That Onirt decreed the suit for cancellatioii 
of the saic d.erl and dismissed the suit for possession 
of the shop III dispute. The plaintiff filed an appeal 
in the High Court against the <lecree in the suit filed 
hy the defendant hut preferred no appeal agaia«t the 
decree in the «iiii filed by him for possession of the 
shop. The result was that the decree dismissing h^s 
.•'uit became final. Tlie High Court, on April 22, 
1931, allowcil the appi'al of the plaintiff and dismissed 
(he suit for cancellation of (he sale-deed. The plain- 
tiff on April 7, 19.3.1. filed a suit for refund of the 
sale-price* 

Held, th.at the rla-m for refund of the sale-price 
was governed by Art. 97. The consideration of the 
shop failed cither in September 1926, or at any rate 
on May 12. 1927, when the plaintiff’s claipi for posses- 
sion was di.smissed and not when tlie High Court dis- 
missed the suit for cancellation of sale-deed. The 
jwriod of lim'tation of refund of the sale considera- 
tto^ ther^orc commenced to run from May 12. 1927. 
and as the suit was not filnl within three years of 
that ^ barred by limitation. A.I.R. 1937 

*1^1937 A.W.R. 696 

sl/l led. C^. 923. 
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Art. 97 — Failure of vendee to get posse:sicn — 
Refund of consideration. 

A mortgaged his projMirly to B. After D’s death. 
A pa'(t the inorigage money to B'x sons and obtained 
a <kcd of redemption. .-J Miel for posscss'oi ami in 
that suit ii was flecidc«l that B had gifted •h-'* property 
to his nephws. A sued Bs sons for refund of the 
amount paid to them. B'i sons ha<l further agreed 
that if A faile<l to get po:sess;on they would recoup 
him : 

Ilt'ld. (i) that the suit was really one for recovery 
of money j-mid upon an existing consideration whirli 
afierwtirds faded and was governed by Art. 9/, 
under wluch the plaintiff could sue with'n three 
yfar< from the date of the failure of the considera- 
tion ; 

(«i) even if Art. 97 d.d not app'y the su't would 
conic within Art. 116. 32 P.L.H. 457=-A.T.R. 
1931 Lah. 44S=13 L. 1 = 13.'5 Ind. Cas. 63. 

Art. 97— Failure of vendee to get possersicn — 

Suit for specific perfonnance— Subsequent suit for 
money paid on a consideration that failed. 

A agreed to ^ell to B lands liclonging to himself 
and his son. B sued for specific performance and 
got a convcj'atire executed. B sii?d for possession 
afterwards when it was found that the 'ale d d not 
bind the son’s interest, and D was given the value of 
defendant’s share instead of a de-crce for part-tion. 
lie then sued tt) recover the balance* of the price paid, 
//c/if, that the suit was not barred by limitafon as 
the failure of conside-ration must he taken to have 
exrcurre'd when it was found in the suit for possession 
tliat B was not entitled to get the son’s «Jiare Art 
97 applied to the case. fl899 ) 24 M. 27=10 M. L. 
I. 217. 

Arts. 97 and 118 — Failure cf vendee to get 

possession — Vendor and purchaser — Breach cf 
covenant — Refund of c-nsideration. 

The defendant sold to the pla'ntiff half a villaire on 
16th September 1899. In respect of 1|6 of ihaJ 
share one Nangj was recorded in possession in view 
of maintenance. The plaintiff purcha-ed wdh 
knowledge of her rights and obtained a rcl nquish- 
ment from her, The courts, in spite of the relinquish- 
ment. refu^ to record the name of the plamtiff. 
The plaintiff brought a suit for possess on against 
Nangi. bill that suit was dismissed on 23rd Novmber 
1900. The plaintiff brought the present 'u'l for 
recovery of proportionate amount of sale considera- 
tion and damages on 9th July. l9(M. Among other 
covenants there was one to the following effect. 

k^hi^ich se >nush(are ko kabzana mile to woh 
ncush karke kabca be Ic aur main semmedor haria 
aur kharcka ka houtifja. Held, that that was a coven- 
ant for t»tle and defendant was liable to refund the 
proportionate amount of sale consideration. Hefd, 
further, that the suit was for compensation for breach 
01 covenant and the suit was not gpvem'xl by Art. 
97 but by Art. 116. (1908) 5 A.L.J. 480=1908 A. 
W. N. 185=30 A. 402. 

' -Art. 97— Failure of vendee to get possession— 
Suit on failure of consideration to recover money 
raid. 

The purchasers of a house were rcskted in obtain- 
ing possession by certa’n persons, relatives of the 
vmdor. On the 21st May, 1896 they instituted a suit 
for possession of the property, impleading the vendor 
and the person who had resisted them. The suit was 
finally disposed of on the 28th September. 1898. and it 


wa: decide*! that the plaintiffs, vendor was owner 
of one fourlh of the properly sold. On the 27th 
.'-'epK-mlKT 189<? ihe plaintiffs sued ihe renresen atives 
'•* iii ir vendor lo reco'-r the who'e of the consi- 
' :.iit'-n th' y l ad paici M gclhcr w'th interest and costs 
■ i the pr-vious >;uit. l/cid, that the suit was b-irred 
hv lim.tat:'>n iindiT Art. 97. 1901 A.W.N. 24. 


(g) Lease. 

' Arts. 97, 115 — Lease — Su't by less-e for re- 
fund of nazrana c n le sor's failure to execute lease 
— Limitation — Starting point. 

The plaintiff inst'tuted a suit to recover two sums 
of Ri. 75 paid by him to the other party on C>ctober 
26. 192fi. anrl January 1, 1927. His case was that he 
made these payments by way of premium or nac>'ana 
because the defendant had promis'd to execute in his 
favour a Ica'C nf a certain hold'ng. He claimed 
that the sum-s shoukl he r' turncd on the grourd that 
the defendant ha<l rclcaseil from his promise and re 
fu «1 to execute the lease The suit was originally 
insthiitcfl in the Gnirt of Sma'l Causes on Octolwr 
26, 1929. Tliat Court dcciilod that it had no jurisdic- 
tion ami ri'turiie*! the plaint for presentation to the 
projicr Court on May 21. 19.!0. It was presented on 
June 11. 1930: 

IIAd. ihat tlie claim was governed cither by Art. 
07 or by .Art. 115. 

fli'ld, further tliat as the second payment was made 
on Jami.iry 1. 1927, the breach of the pronri'C occur- 
re<l after that da'e and the cause of action aro-'e from 
the breach. As the .plaintiff was en itled to the bene- 
fit of the provisions of S. 14. his claim for botli the 
sums was clearly within lime. 1935 R. D. 345= 
A.I.R. 19.15 All. 759=(1935) A-L.J. 966=1935 A. 
W. R. 818=155 Ind. Cas. 1092. 

Arts. 97 and 116— Lease— Suit for reco-^y 

of ad-/ance, by lessee cn lessor’s failure to del.ver 
possession — Starting point of limitation. 

A Ica'ed some property to B for a period of 7 jears 
from July 1. 1920 to June 30. 1927. and B gave ^ 
advance which, under terms of the lease, was to be 
adjusted towards the last ycar.s' rent, hut /?■ was not 
giv’cn possession : 

Held, that limitation for a suit by B for rct'im of 
the advance in the absence of an agreement to take 
delivery of the land on a later date, wou'd run from 
the time (hat the lessor failed to g^ve possession to 
his lessee and that the su’t filed on June 27, 1927 
barred whether Art. 97 or 116 applied. 35 L.W. 
68=(1932) M.W.N. S1=A.I.R. 1932 Mad. 225= 
138 Ind. Cas. 119. 

• Art. 97 — Lease. 

Action for breach of duty declared by S. 138 of 
Transfer of Property Act. is regulated by Art. 
and not by Art. 97. 101 Ind. Os. 707=6 Pat. 606 

=8 P.L.T. S90=A.I.R. 1927 Pat. 248. 

■ -Art. 97— Lease. 

Per Spencer^ J. — Lessee or purchaser who gets 
po8s«sion on the strength of a registered contrart 
and is subsequently evicted for >vant of title in h|s 
l«sor or vendor has s’x years from the date of hi® 
dispossession under Art. 116 to sue for damages for 
breach of the title for quiet enjoj-ment; but if fro*” 
the inception the vendor had no t-tle to con^-ey and 
the vendee never gets possession, the starling point of 
limitation is the date of the s^e. Where under a 
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sale-deed the purchaser paid certain sums of money 
to the secured creditors of the vendor and when the 
vendor failed to make good title, lie sued for recovery 
of the sums 50 paid, more tlian 3 y<.ars after payment 
and after losing possession. 

that whether Art. 97 or 62 applied the sui- 
was barred. 74 Ind. Cas. 416=17 M.I..\V. 254= 
A.I.R. Ift23 Mad. 392. 

Art. 97— Dispessersion — Lease — When time 

begins to run. 

A lessee was successfully sued and evicted hy a 
liird party. The lessee brought a suit for return of 
preinium for fa lure of considora ion. /7eW, that the 
penod of limitation ran against him from tlic t me of 
the actual cv etion. 5 A.L.J. 484; 30 A. 402=5 A. 
L. J. 480; 26 A. 519, Foil. 10 Ind. Cas. 486 (Cal ). 

(h) Mortgage. 

Art. 97 — Applicability — Mortgage. 

Mortgagee fraudulently purchasing the mortgaged 
property after the death of mortgagor from the 
guardian of the minor sons — Sale set a ide — Suit by 
mortgagee on moitgage bond — Suit held could not be 
l»scd on mortgage bond— Mortgagee is, however, en- 
titled to a money decree — Limitation governed by Art. 
97 — Time ran from failure of consideration — Failure 
held occurred when mortgage was disposscs ed — Suit, 
held within t.me. A.I.R. 1942 Pat- 247=8 B.R. 230 
=197 Ind. Cas. 498. 

* Art. 97 — Applicability — Mortgage. 

The plaintiff lent a sum of money to a husband and 
wife and was subsequently '."it in po session of cer- 
tain land belong ng to the debtor by an oral transac- 
tion. There was no mortgage. The plainiiff retain- 
ed possession for seven years utili.-'ing the usufruct in 
payment of interest, tint 1 he was dispossc sed as the 
land was sold in execution of a decree aga'ns;, the 
debtor. The lender instituted a suit for recovering 
the ioai] ; 

Held, (1) that the oral transaction was ineffective 
to create any interest in the land. 

(2) that the suit fell under Art. 97. Po.>.5ession 
of the land was consideration which existed till the 
lender yas deprived of po‘scs.sion and hence time be- 
gan to run only front date of dispossession. A.I.R. 
1937 Rang. 148=169 Ind. Cas. 945. 

—Art. 97— Mortgage — Mortgage not acted up 
Ml— Suit to Kcover debt. 

Where it appeared that the tnortgage-deetl had 
never been given effect to and the mortgagee sued to 
recover his debt, 

Held, that Art.s. 116 and 132 applied and limitation 
commenced from the date of first default 

Held, further that Art. 97 cotild not he applied to 
the ca'e so as to compute the pcriotl of lim'tation from 
the date when the mortgage was declared ineffective 
by Court. A.I.R. 1930 Lah. 993=129 Irul. Ca^. 
201 . 

——Arts. 97 and 116— Mortgage— Suit for refund 
of mortgage money. 

Where a mortgagee was dispossed under a de- 
cree dbtained by certain persons on the ground that 
the mortgagors were members of joint H’ndu family 
and had no authority to nuke the mortgage, a su t 
by the mortgagee to recover money secured by the 
mortgage and certain other sums, falls under Art. 
97 and not An, 116. U O.C. 155=6 Ind. Cas 
1016. 

—— Am. 97 and llO—Mortcnge— Defect in title— 
Movtgagee to obtafai p otaml oQ Oult lor 


money. 

A suit by a mortgagee who could not obtain 
po^cssion, of the mortgaged property bv reason of 
delect ,n the mortgagor s utle is governed by Art 
^ ^ ' Liin.tatioii Act. 55 Ind. Cas. 


Art, 97— Mortgage — Suit on mortgage decree 
in respect of part of c.nsideration— Fa.lure of rest 
of consideration— Second suit for personal decree— 
Cduse of action— Date of first decree 

A hll.^band. act.ng on behalf of his wife, obtained 
a loan on a moitgage executed hy her to lbs cre- 
ditor. The amount secured included also a sum of 
ninncy approjiriated by ihc husband for his own use 
though he had represented to the creditor that the 
Wife consented to offer the mortgaged properly as 
secur.ty for that amount al.-.o. The inuingagoe 
brought a suit against the wife and on the wife 
plead. ng that she did not undertake to pay the sum 
appropriated by the husband for his o\vn use. the 
Court iJHs ed a decree excluding that sum. Jield, 
that a suit by the creditor aga nsi the husband’s 
representatives, the husband having died, is govern- 
ed by Art. 97 and that lim.taiion higan ij run 
fr<jin the da.e of the decree in tlic suit aga nst the 
tt-ife. 11 A. 47. foil. 1906 A.W.N, 88=8 A.L.J, 
22K=28 A. 466. 

(i) Payment twice over, 

Arts. 97 and 115 — Applicability — Payment 

twice over — Implied contract — Breach — Suit for 
damages — Limitation — Starting point — S.uit by 
judgment-debtor against decree-holder for amount 
of uncertified payment not taken into considera- 
tion in execution — Starting point. 

A -uil by a judgmeni-dthlor against his flc-cree- 
holder to recover from him the amouiil of an un- 
i-ertificd payment made by him, after the decree- 
holder has recovered the amount twice over in cxe- 
cut on i'i a Miit for damages for breach of an impliwl 
contract by the decree-holder to get th.c payment 
ccrtificxl and not (o execute the decree. Art. 97 or 
.\rt. 115 will apply to such a suit and in cithci 
case, the starling po nt of limitation is the dale when^ 
the (leirec holdor aga n applies for cxecu ion for 
the fu'J decree debt ignoring the ^yment made but 
luiceilified, as that cem tiiu es me breach of the 
implied contract. The suit unless filed within three 
years of that date, will therefore be out of time and 
larred. 

S. 24, L'mitation Act, is not applic,atle to such a 
rase, a.ssuming that the section applie.s to suits on 
contract. The br-Tich of contract per se gives a 
cause of -action and time begins to run from that 
date, i.r, the date of application for execution, 
ignoring the payment, and not from the da.e when 
second payment, is rr-ode or is exac;ed in pursuance- 
i>f the order on the execution petition. A.I.R, 1^1 


I’at. 348. 


Art. 97 — Payment twice over — Agreement to 

record satisfaction — Suit on failure— Starting po nt 
Where mor;gagor judgment-debtor paid decretal 
debt to the co parceners of decree-holder who re- 
presented tliat on partition the decree fell to their 
«.hare. and where the decree-holder opposed 
application to certify payment and the judgment- 
debtor pa d the amount again i© set aside the sale 
Held, that tudgment-drblor's cause of action for 
refund aecrued on refusal of Court to record satis- 

f Sd 378=A.r.R: 

192S Mad 1049. 
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Art. 97 — Payment twice over — Money paid 

lor releasing debt. 

Where ihe <]ebtf>r of rui in-olvcm ptiid money lo 
lljc aticuon purchnscr <»i the debt and subsequently 
the )iccci\er in lii''(>lvenc\- recovered the amount 
over again f->rm liiin. and lie ihereiipr-n bmiight a 
suit aga.nst the aiu tion-purciia-cr to wliom he had 
jiai'i the money. 

//•u/. th;ii the sim is governed by cither Art. 97 
'.r liO .iM'l not by Art. 29 or 62. Art. 29 not being 
-■applicable as tlicic is no wrongful «ci7.urc ot inov- 
al'le po:j>crtv iind'T legal process. 62 Ind. Cas. 929 
=4 I. L I i64=A.I.R. 1922 Lali. 103. 

(j) Void transaction. 

Arts. 97, 116 and 62 — Applicability— Suit fer 

refnnil of consi<leration — Sale void ah imVti?. sec 
LIMITATION ACT. ARTS. 62. 97 AND 116. 
1950 N.L.J. 145=A.I-R. 1950 Nag. 229. 

Art. 97 — Applicability — Void contract. 

No di'tinction arises So far as ilic application of 
Art. 97 is concerned, bciwecti a void contracf ami a 
voidable contract. Wliere the property sold is 
handed over to the purchaser and later on it is dis 
covered that the transaction is void and the purchaser 
is evicted from the property, purchaser’s suit for 
recovery of purchase price falls under Art. 97 and 
not under Art. 96 or Art. 62; tlie terminus a quo 
for limitation is the date of dispossession of the 
purchaser from the property sold. A.I.R. 1945 
Lah. 1M=47 P.L.R. 122=^1 Ind. Cas. 524. 

I Art. 97— Void transaction— Refund of consi- 
deration . 

Money paid as consideration or part consideration 
in a contract of sale is not money paid for the use 
of the payer except perhaps when tJie contract is of 
such a nature that it is void in law nb {ttitic. Arti- 
cle 62. does not apply for tlie refund of such consi- 
deration but Atr. 97. A.I.R. 1942 Sind 37=I.L. 
R. (1941) Kar. 495=199 Ind. Cas. 438. 

Art. 97— Suit for money paid on a void trans- 
fer with delivery of possession— Limitation Start- 

ing point. 

Ortain occupaiicyteiianis effected a mortgage ui 
favour of one of the landlords and pul him in posses- 
sion. A suit wa-s brotight by other landlords and 
Ihc mortgage was sot aside as having been made 
without their consent. This decree was executed and 
the mortgagors were formally put in possession. In 
spite of this, the mortgagees remained in possession. 
Alleging that .they had ‘been subsequently dispossessed, 
they sued for the n;oney lent : 

® nature it was for the 

plaintiits to show tliat they had been dispossesse«l 
within throe years of the date of the suit and as they 
had failed to pro\c the date of dispossession, the 
"iiiit was time-harred. 

Olnfer—]n a ca«c of this nature lime hecin-i to 
run ntuler .Art. 97. from the <lale on which the 
plainiins a^sc(I h> be in iiosj^cssion as mortgagees 
and the fact that ihcy rcinainc<l on as tre-passers 
will not affect tlie running of time. A.I.R. 1933 
Lak 83=34 P.L.R. 104=140 Ind, Cas. 7(V}, 

Art. 97 — Void transaction— Suit for refund of 

money on agreement to sell— Limitation . 

Article 97 doe.s not apply to a case where there 
has been no sale or in any case where the .sale is 
void ab ituiio. The article does- not g o v ern a suit 
on an agreernent to pay money made by the guar- 
dian of certain minors who agreed to convey the 



minor .' propeny but who was found unfit to be a 
guardian ami was removed from guardianship A 
LR. 1033 Sind .1/9=27 S.L.R. 422=147 Ind. Cas. 

Art 97 — Applicability — Void transaction. 

\ 'iiit for reimbursement by the purchaser of cer- 
liiiii j'ri>jx'r,y of tlic amount paid for the redemption 
"! .'01 ninb-i fo-eil nv-rtgage, after the purchase in hb 
'avoi;r wa.. ionn<t to be .sham and nominal, is not 
by Ail 97. It cannot be said to be "for 
iai<l uix-ii an existing consideration which 
a!ir'ru.»n|s fails”, because cx hypothesi no consj- 
deration was eve. intended for the transaction. 128 
Ind. Cas. 907=.12 Bnm.L.R. 1376=A I.R. 19G1 
1’. m. .R 

Art. 97 — Void transaction. 

Where a liousc was mortgaged while under 
■itjarhni''nt. a 'suit by mortgagee to enforce the 
iKT'i.rial •'cenrily is govcrrxd hy Art. 67. the inort- 
yaire K-ing void altogether. Article 97 does not apply 
in Midi a case. 27 P.L.R. 801=A.T.R. 1927 Lah. 
101 . 

Art. 97 — Void transaction. 

Rven though a mortage is void, if the mortgagee 
yot jKi'Se^'ion. if shoiibi be held that he had an exist- 
iiiu i“nsiderat-on for his mortgage and it would only 
fail wIkii ibe nvurgagee was finally dispossessed. 

H9 r,„i. (•;,<; 3.12=A.I.R. 1925 Oudh 19. 

Art. 97 — Void transaction. 

It is a rea^'Onable con-truction of the word "in 
discovcreil In be void” in S. 65 to hold that they 
ap]il\ Id a case where an agreement which was not 
{'•iiiiii fiicic void in its entirely, though it might 
\i‘id in )»art is <ledared by the Courts to be void 
and :iM 3 - iimney paid under such an agreement is 
money |>aid under an existing con.sidcnition which 
afterwards fails an<I in .such a case time runs only 
fn.m ilie dale of the failure of the consideration. 93 
Ind. CaM 119=4 Rnr.LJ, 197=A.I.R. 1926 Rang. 
7. 


Art. 97 — Void transaction — Alternative per- 
sonal relief. 

W'herc the manager of a Hindu joint family 
mortgagee the family property for purposes not 
recognj.sed by the law, the mortgage is vmd to^o 
ami ah mi'io. There is no question of the security 
failing at a subsequent date. Therefore where in a 
eiiit fill such mortgage the plaintiff prays for an 
aliemalive relief that if the property is not liable, 
be must be given a |)ersonal decree against the 
i.s'Cls of the mortgagor, Art. 116 and not Art. 97 
applies. 27 Cal. 762, Foil. 61 Ind. Cas. 205=8 0. 
L.T. 81=A.T.R. 1921 Oudh 47. 


(k) Miscellaneous. 


Art. 97 — Suit for recovery of payment male 

in consideration of voidable transfer. 

A’s suit against B for the recovery of a 
certain sum of money w-as withdrawn and disnrissw 
on October 1, 1921. On the dale of dismis«al. B 
executed a mortgage in C*s favour and C made an 
entry in the hahi of A. acknowledgnig the .sum due 
by B to A. As there was subsequently trouble over 
the miita'tion. C instituted a suit against B and on 
its dismissal in appeal on Jime 26. 1923. A .instt- 
tuled a suit against B : 

Held, that Art. 97 governed the ca.se and having 
been filed within three years from June 26, 1923, the 
suit was in time. 13 L. 188=A.I.R. 1932 
382=33 P.L.R. 440=137 Ini Caa 820 
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Art. 97 — Earnest money. 

Limitation for suit for return of earnest money runs 
from the dismissal of suit for specific performance of a 
contract. 25 All. 618 : 31 All. 68, foil. 71 Ind. Cas. 
86 = 21 A.L.J. 265 = 45 All. 378 - 4 L.R.A. Civ. 176 
= A.I.R. 1923 All. 321. 

Art. 97 — Agent collecting money — Release of pro- 
perty for money received — Pres. Tonus Ins. Act, S. 56. 

Where under a power of attorney the agent managed 
his two principals' affairs and all their properties for 
recovering moneys due to them and executed three years 
before his being adjudged insolvent a release of his rights 
in certain properties in satisfaction of the debts he 
had collected on his principals’ behalf. HeUl that 
under Art. 97 three years ought to be calculated from 
the date when the release deed became inoperative under 
S. 56, Pres. Towns Ins. Act. (1916) 2 M.W.N. 254 = 

4 L.W. 364 = 37 Ind. Cas. 505. 

Arts. 97 & 115— Contract— Construction of a well — 

Breach. 

Defendants cntcicd into a contract for the construc- 
tion of a well and received an advance of Rs. 1.000. 
The well was completed but the Revenue authorities 
however disapproved of the well. Plaintiff sued for 
refund of the advance. HeUi on the facts, it was a suit 
for compensation for breach of contract and not on 
failure of consideration. So Art. 115 and not Art. 97 
shouK! be applied 66 P.C.R. 1911 - 202 P.W.R. 1911 
= 9 Ind. Cas, 237. 

—Art. 98 — Applicability. 

Suit against legal representative of guardian of minor's 
property for amount taken by guardian from minor 
and not repaid by him. See LIMITATION ACT, S. 10 
and art. 98. I.L.R. (1948) Nag. 794 A.LR. 1949 
Nag. 235. 

Art. 98— Scope— Breach of trust by father— Suit 

against daugliter. 

Article 98 deals with (he loss occasioned by a breach 
of trust. If the original act constituted a breach of 
trust, then the act of abstracting the money from the 
trust estate and handing it over to another at once 
occasions a loss to the estate and gives rise to an imme- 
diate cause of action against (he trustee for the breach. 
Article 98 docs no more than carry this liability on to his 
estate after his death. It does not contemplate any 
different cause of action. 

A trustee committed a breach of trust. A suit was 
brought against his daughter for the breach. She herself 
was not a trustee, She had not committed any wrongful 
act. The defalcated money was not in her possession. 
There was nothing in her hands which could be said to 
represent it. 

Hehi, that Art. 98 applied. The suit against her was 
dearly one to make good the loss occasioned by her 
father's breach of trust out of his general estate. 
A.I.R, 1938 Nag. 30 = I.L.R. (1940) N. 94 ^ 
176 Ind. Cas. 57. 

Arl. 98— General estate— Join! family property- 

Survhorship — Son’s liability. 

The joint family property of the father and the sons 
which p.isses to the sons by survivorship on the death 
of the father is not the general estate of the deceased 
father under Art. 98. The sons arc not liable to pay 
a debt of the father wh«ch was barred against him. 
33 Mad. 308 - 20 M.L.J. 633 = 9 M.L.T. 321 — 
7 Ind. Cas. 898. 

Art. 99 — .ApplloibllUy— Suit for cootrlbotion— 

Joist personal decree. , 

Article 99 applies to a suit for contnbutios in respect 
of a joint personal decree. It does not apply to a case 
where the liability is not personal but attach to immo- 
vable property, r.^., to a suit for contribution in respect 
of liability attaching to immovable pr<^>CTty. A.I.R. 

10— F. Y. D.-49 


1943 Pat. 305 « 22 Pal. 187 = 10 B.R. 367 ^ 211 Ind. 
Cas. 334. 

— ^ — ’Art. 99 — Suit for contribution — Joint decree — Pay- 
ment by one of the joint-debtors. 

A, B, C and D. four brothers who formed a joint 
Hindu f.nmily, owed a certain sum of money to E 
sued A and B for recovery of the amount and obtained 
a decree on June 4, 1913 against the family which was 
represented by its manager. Subsequently, there was 
a partition and in 1924, A was arrested in execution of 
the decree and he executed a simple mortgage on July 
4. 1924 in lieu of the amount due under the decree. He 
then instituted a suit against B, C and D on July 4, 1927, 
for contribution : 

He!(l (i) that Art. 99 applied to the case ; the cause of 
action for the suit for contribution arose oniy on July 4, 
1924 and the suit was not barred by limitation ; 

(ii) the undertaking by A of the sole responsibility 
for payment by execiMing the mortgage was tantamount 
to payment and the suit was not premature. (1931) 
A.L.J. 651 = A.I.R. 1931 All. 652 -= 134 Ind. Cas. 
452. 


.Art. 99— .Applicability— .loint decree. 

Where the plaintiff had paid the whole amount of a 
joint decree against him and the dcLridant and flics a 
suit for contribution. 


Held, that Art. 99. applied. 83 Ind. Cas. 875 = 22 
A.L.J. 737 = 5 L.R.A. (Civ.) 534 - A.I.R. 1924 All. 
843. 


Art. 99— Applicability— Claim for contribution in 

partition suit. 

Where, in a suit by a member for partition of family 
property, the plaintiff prays that the balance of the family 
debt which had been realised from the plaintiff should be 
contributed by the defendants in proportion of their 
shares, the claim for contribution is a part of the accounts 
to be taken between the partic-s on the partition claim 
and will not be governed by Art. 99. A.I.R. 1939 Mad. 
70 = 48 L.W. 485 = (1939) M.W.N. 1092 = 184 
Ind. Cas. 17. 


Art. 99— Applicability- Usufruct imufficient— Sui 

to recover payment from darpatnidar. 

Suit to recover payment from darpatnidar, if usufruct 
oroDcrty is insufficient is not governed by Art. 99. 
A.I.R. 1931 Cal. 493 = 35 CW.N. 678 = 134 
Ind. Cas. 75. 


Art. 99— Appllcabillfy- Co-sharer paying revenue. 

One co-sharcr paying the Government revenue for 
whole estate in order to save the estate from being sold 
is entitled to contribiuion but there is no charge created 
In his favour over the property of the defaulting co-sharcr. 
Article 99, Limitation Act. and not Art. 132 will conse- 
quently be applicable. The case bears no analogy to 
the “ salvage lien ” as the very essence of salvage service 
is that it must be voluntary. 11 1 Ind. Cas. 84 = 7 Pat. 
613=9 P.L.T. 573 = A.I.R. 1928 Pat. 641. 


Sch. I, Art. 99— Appllcablllly— Suit (otr.forcca 

charge under S. 82, T.P. Ac<— Limitation— Personal 
decree. 

Art. 99 of the Limitation Act applies only to a suit 
for a personal decree under a charge created by S. 82 
of the Transfer of Property Act, but not to a suit to en- 
force the charge itself. 38 All. 708 = 8 A.L.J. 854 = 
11 Ind. Cas. 145. 


Art. 99 — Applicability. 

The article prescribes limitation only for cases when 
the whole amount due has been paid and is not applicable 
to cases where part only is paid. (1904) A.W.N, 74 « 
26 A. 407 = 1 A.L.J. 148. 
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Arts. 99, 120, 132— Applicability and Scope — 

Revenue payment of — Charge. 

Article 120 docs not apply to a suit for contribution 
in a case where the amount was realized by sequestration 
or sale of the property of the person seeking contribu- 
tion. Per Bho'ihyam Aiyuni-ar and Moote, JJ. — Where 
moneys have been recei\ed in excess of plaintifT’s share 
of revenue from time to time under Art. 99 a suit for 
contribution will be barred as regards such portion 
of the excess as has been recovered more than 3 years 
before suit. Art. 99 applies to cases of suits brought 
for contribution by a co-sharer of an estate registered 
in the joint names of several. If tlie estate is registered 
in the name of one and the others are interested. Art. 61 
will apply. Per Bluishyani Aiyongar, J. — A suit for the 
cnibreem’ent of a charge is governed by the 1'2 years' 
period provided by Art. 132. (19D2) 13 M.L.J. 83 ^ 
26 M. 686(F.B.). 

Art. 99— Contribution -Nature of the right. 

Whether the party seeking contribution has volun- 
tarily made payment or is compelled to pay by coercive 
process, e.g.. execution of decree, a right to contribu- 
tion arises when the person has paid in excess of his 
share for the joint liability of all. 57 Ind. Cas. 884 
(Cal.). 

Arts. 99 and 61 — “ Paid ” — Meaning of. 

Qtiaere . — Whether money realised by sale of the plain- 
tiff's property in execution of a joint decree against the 
plaintiff and the defendant is ‘ money paid ' within 
Arts. 61 and 99. 18 C.W.N. 4020 = 20 Ind. Cas. 24. 

Art. 99 — Starling point of limitation — Date of 

payment. 

It is not safe to lay down any rigid formula for the 
purpose of determining the date of payment, as the 
question of payment being a question of fact, must be 
determined with reference to the circumstances of each 
case. 

One M had a joint decree for rent against the plaintiff 
and defendants, and in execution of that decree, he 
obtained from the executing Court an order for the 
attachment of a sum which had been deposited into X 
Court by a judgment-debtor of the plaintiff, to the 
credit of the latter. Subsequently, on August 20, 1932, 
the executing Court, by its order, directed to transfer 
the money to the credit of the decree-holder and to 
send the payment of order to X Court. On September 3. 
1932, the payment order was made over by X Court 
to the decree holder. The plaintiff brought a suit 
for contribution against defendants within three years 
from September 3, but beyond limitation from August 20: 

Held, that the suit was not barred by limitation. 
The payment by the plaintiff to the decree-holder must 
be deemed to have been made on September 3, and time 
began to run from that date. A.I.R. 1940 Pat. 151 = 

6 B.R. 96 = 185 Ind. Cas. 73. 

-Art. 99 — Starting point of limitation. 

Where a co-sharer pays off arrears of rent or revenue 
to avert sale of the estate, the payment in excess of his 
share will be considered to be for others and the limi- 
tation to recover the same personally from others runs 
from the date of payment. A.I.R. 1936 Mad. 782 = 
(1936) M.W.N. -658 = 44 L.W. 135. 

Arts. 99 and 120 — Suit for contribution by co-niort- 

gagoc— Starling point. 

The plaintiffs and the defendant were mortgagees 
under a deed of May 29, 1908. The mortgage was 
executed for Rs. 1,000 on which plaintiffs were mort- 
gagees of half of the property and the defendant was 
mortgagee of the remaining half. The plaintiffs and the 
defendant sub-mortgaged their mortgagee rights for 
Rs. 1,000, bearing interest at 12 annas per cent, per 
mensem on May 24, 1909. The plaintiffs’ case was that 
they paid the amount due from them, R$. 551-4-0, 


to the mortgagee on August 31, 1911, and that the 
defendant paid nothing on account of his share. It was 
further alleged that the representative of the mortgagee 
brought a suit on May 22. 1933, for sale of the mortgagee 
rights against the plaintiffs and the defendant as their 
liability was joint and obtained a joint decree against 
them, that in execution of the decree the mortgagee 
purchased the mortgage rights for Rs. 800 and got 
possession of the same through Court, on January 19, 
1928, and that as the plaintiffs lost possession owing 
to the defendant’s default, they were entitled to claim 
Rs. 500 with interest at one percent, per mensem from 
thedefendant. The plaintiffs filed their suiton January 9, 
1931, and the suit was framed as one for contribution : 

Held, that the suit was barred by time, that Art. 120 
did not govern the suit and that even if Art. 99 applied, 
limitation would run from the date of sale and not from 
the date of dispossession. 10 O.W.N. 919 = A.I.R. 
1933 Oudh 478 = 147 Ind. Cas. 1042. 

.Art. 99— Starling point — Payment by one 

co-judgment-debtor — Suit for contribution. 

Where payment is made by a co-judgment-debtor 
in Court and the payment is appropriated by Court 
in full satisfaction ofa decree it is deemed to have accepted 
the payment on behalf of the decree-holder, it being 
looked upon as his agent or quasi-agent ; and, therefore, 
the limitation for a suit for contribution by such judg- 
ment-debtor against the othci* co-judgment-debtor begins 
to run from the date of acceptance of deposit in Court. 

The criterion must always be whether or not the 
deposit made in excess of what is due by the person 
making the deposit, did or did not remain under the 
control of the person making it. 114 Ind. Cas. 134 
= 56 Cal. 192 = 32 C.W.N. 1030 = 49 C.L.J. 5=A.I.R. 
1928 Cal. 361. 


Art. 99 — Redemption by co-mortgagor — Contribu- 
tion — Limitation. 

A co-mortgagor redeeming a mortgage bccomw 
assignee of the original security and therefore the limi- 
tation for his suit for contribution is the same as that 
for a suit by a mortgagee on his mortgage. 57 Ind. 
Cas. 868 (Cal.). 

Arts. 99, 61— Starting point — PufnI Regulation 8 

of 1891, S. 9 — Purchase by one of the defaulters, effect of. 

For a suit for contribution for payment by a defaulter- 
purchaser of a putni, against the former owners of the 
puini, the cause of action does not arise till the sale 
IS set aside, and limitation begins to run only after the 
sale is set aside. (1905) 3 C.L.J. 93. 

Art. 102 — Scope. 

Article 102 applies only to suits for wages as such 
brought by the person entitled to the wages. A suit 
brought by persons not entitled to the wages cannot 
therefore be regarded as a suit for wages as such within 
the meaning of Art. 102. A.I.R. 1930 Oudh 420- 
7 O.W.N. 760 = 128 Ind. Cas. 66. 


— —.Arts. 102 and 7 — Applicability. 

Suit for remuneration by person engaged to sup^ 
vise work. See LIMITATION ACT, ARTS. 7 AND 
102. 1949 N.L.J. 200 = A.I.R. 1949 Nag. 329. 


Art. 102 — Applicability— -Senant of Crown — Suit 

for aiT^s of pay — Limitation — Arts. 115, 120 and 131. 

A sutt by a servant of the Crown to recover arrears 
of pay is governed by Art. 102 and not by Art. 1 15 or 
120. The word ** wages " in Art. 102 coven salary also; 
»t IS intended to cover all claims for wages, pay or salary, 
not otherwise expressly provided for in any other article 
of the schedule. Art. 131 will not also apply, because 
a claim to recover arrears of pay is manifestly not one 
to establish a periodically recurring right. 49 Bom. 
L.R.697 = 1947 M.W.N.575 = 1947F.L.J.56=A.I.R. 
1947 F.C. 23 = 52 C.W.N. (F.R.) 2 = (1947) 2 MXJ- 
389(F.C.). . 
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—Art. 102 — Scope — Village barber, suit by. 

A suit by a village barber for remuneration for ser- 
vices rendered, is governed by Art. 102 and not by Art. 7. 
The mere fact that a village barber who may not be as 
highly skilled a person as a village carpenter or a village 
blacksmith gels a longer period of limitation would not 
justify the Court in straining the meaning of the words 
employed in Art. 7. A.I.R. 1941 Nag. 132 = 1941 
N.L.J. 102. 194 Ind, Cas. 580. 

— - — Art. 102 — Scope — Cook in hotel, suit by. 

A suit for arrears of salary by a person employed as a 
cook in a hotel is governed by Art. 102. 45 L.W. 205 
= A.I.R. 1937 Mad. 340 = (1937)1 M.L.J.329 = (1937) 
M.W.N. 227 (1)= 171 Ind. Cas. 72. 

Art. 102— Suit for arrears of tastik allowance — 

Limitation. 

A suit by a panali (subordinate archaka) of a temple 
for tasHk allowance is not a suit for enforcing a periodi- 
cally recurring right within Art. 134 but a suit for wages 
falling within Art. 102, and the fact that the allowance Is 
paid out of funds provided by the Government by way 
of deduction from the land revenue cannot affect the 
question of limitation. A.I.R. 1936 Mad. 149 - (1936) 
M.W.N. 156(2) = 70 M. L. J. 220 = 43 L.W. 431 = 
161 Ind. Cas. 475. 

Art. 102 — Scope— Suit by motor driver. 

Article 102 which is a residuary article applies only 
where Art. 7 does not apply. Consequently, a suit 
by a motor driver and especially one who is provided 
with board and lodging by the employer is not governed 
by Art, 102 but by Art. 7. A.I.R. 1936 Lah. 661 = 38 
P.L.R. 296 =» 160 Ind. Cas. 1042. 

Art. 102 — Motor driver — A motor car driver is an 

artisan for purposes of Art. 7. 

A motor car driver should be included in the category 
of an artisan. There is also no reason why he should be 
treated differently from a household servant or labourer 
and given the benefit of a longer period under Art. 102. 
104 Ind. Cas. 520 = 5 Rang- 477 = A.I.R. 1927 Rang. 
279, 

Art. 102 — Scope — Suit by salesman. 

A suit for wages by a person employed as a salesman 
to assist the cmploscr in (he sale of commodities is 
governed by Art. 102 and not by Art. 7. A.I.R. 1935 
Rang. 235 = 157 Ind. Cas. 732. 

Art. 102 — Scope. 

A suit by a shahna (person employed to watch crops) 
for his wages is governed bv Art. 102. A.I.R. 1935 All 
102 = (1935) A.L.J. 78 ='4 A.W.R. 1253 « 152 Ind’ 
Cas. 9*32. 


— .\rt. 102 — Weifihman in shop. 

A weighman employed to work at a shop is not a 
household servant nor is he an artisan. He cannot be 
treated as a mere labourer employed to do task work, 
that is to hold the scales and weigh goods in a shop for 
a monthly salary. He can be asked to do other work 
of the shop when free. His work cannot ^ treated 
as purely manual labour so as to make Art. 7 of the Act 
applicable. He may be regarded in fact a shopkeeper's 
assistant and Art. 102 applies to a suit by him to recover 
his dues from his master. 90 Ind. Cas. 120 = 48 All 
164 = 23 A.L.J. 1059 = 6 L.R.A. (Civ.) 596 = A 1 R* 
1926 All. 172. ^ 


Art. 102 — Bisardar. 

Bisardar means a watchman who is paid by a share of 
crop which he watches. He is an outdoor sef^t and 
u certainly not an artiaan, nor a labourer A suit 
by hlin for his wages therefore, will not faU within Art. 7 
but will fall under Art. 102. 79 Ind. Cas. 576 = 26 
O.C. 327 = 10 O.L.J. 345 « A.I.R. 1924 Oudh 189. 


aSc .S"2^p,"ra7u'l?rrT,?e 

Of = .X.R. 

—Art. 102 — ‘ Wages * meaning of. 

— ^ts. 102 and 115— Broker— Commission— Suit for— 

Wages, meaning of, ' 

A suit for commission by a broker against the principal 
Arf iiJ money under a contract and is governed 

and not by Art. J02. ‘ Wages ' in Art. 102 is in 
general, used for remuneration for mechanical or mus- 
cular labour, specially to that which is ordinarily pai'd 
at short intervals. 39 All. 81 = 14 A.L.J. 873 = 36 


-Starting point 

Suit to recover money from dismissed employee— 
Defendant claiming set-off in respect of arrears of pay— 
Plaint admitting arrears— Plaint filed within 3 years 
ofdismissal— Written statement within 3 vears of plaint • 

Held, that the claim for the arrears of pav could not 
be said to have been barred at the date of the written 
statement, which was filed within 3 years from the date 
of the filing of the plaint. A.I.R. 1936 Cal. 277 = 167 
Ind. Cas, 265. 


a « I 




r - •••% 




(at ion. 

Article 102 lays down that wages not otherwise 
expressly provided for in the schedule must be taken to 
be subjMt to a time which begins to run from the time 
when the wages accrue due. Where the wages arc 
monthly wages, they accrue and become due on the final 

^*535) A.L.J, 379 = A.I.R, 1935 
All. 716 = 1935 A.W.R. 365 = 154 Ind. Cas. 713 


——Art. 103— /yplicability— Registered deed— Don er 
debt converted info niortgage-dc^, 

A registered deed executed by Mahommedan hus- 
band long after the marriage, promising to pay dowry 
then still due from him, on demand and hypothccatine 
certain immovable properties as security for its due 
payment, converts the dower debt into a mortgacc-debt 
and to a suit on such deed for the amount of the dowrv’ 
SIX years rule of limitation is applicable. 99 Ind 
553 = A.I.R. 1927 All. 268. 


... — — , .... — /-viiiviK no applies to 

suits for recovery of dower debt when there is a 
registered dower deed, although Arts. 103 and 104 
would apply when there is no such registered instru- 
ment and time runs from the date of death of the 
lady. 44 Cal. 759 (P.C.). foil. 36 Cal. iS N? fSl 

73 Ind. Cas. 17 = 37 C.L.J. 108 = 27 C WN ? n 

= A.I.R. 1923 Cal. 507. ^-win. .^iu 


PM,,* m m\j — S 

Controlled by Art. 116 of the Limilalion Act. 

Where the dower is payable under a registered instru- 
ment executed by the husband in favour of the wife 
he suit, whethw it is brought by the wife during her 
lifetime or whether it is brought by her heirs after her 
death, IS a suit for wmpcnsation for breach of contract 
in wnting, registered within the meaning of Art 116 
A suit tor dower under a registered instrument brought 

36 C.L.J. 379 .. 50 ai. 2^3 Ta.iI ot 
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Art. 103 — Starting point of limitation. 

Where a Muhammadan husband has deliberately 
and fraudulently withcld from the wife all knowledge 
of the divorce, in other words, the wife did not know 
of her right to claim dower by reason of the fraudulent 
conduct of the hu^band, lime for instituting a suit for 
dower by the wife would only begin to run against her 
when the fraud has become known to her. A.l.R. 1943 
Lah. 215=45 P.l R. 231 = I.L.R. (1944) Lah. 186 
= 209 Ind. C.is. 157. 

Reversing A.l.R. 1941 Lah. 166 = 198 Ind. Cas. 326. 

Art. 103 — Starting point of limitation. 

A suit for dower is governed by Art. 103 and the period 
of limitation is three years from the date when dower 
becomes pavabic. A.l.R. 1933 Pesh. 31 = 142 Ind. 
Cas. 833. 

— — Art. 103 — Starting point. 

The cxi'tencc of a demand on the wife’s part and of a 
refusal to pay on the husband’s is the starting point 
of limitation for a suit by a Mahomedan wife to recover 
the amount of her prompt dower. 78 Ind. Cas. 106 
= A.l.R. 1925 Oudh 267. 

— — .Art. 104 — Starting point of limitation. 

A suit brought by a Muhammadan wife for deferred 
dower is in time if it is within three years from the date 
when lalak pronounced in her absence by her husband 
was communicated to her though it may be more than 
3 vears from the date of pronouncement. (1911) 
M.'W.N. 570 = A.l.R. 1931 Mad. 647 = 133 Ind. Cas. 
375. 

—Art. 104 — Possession in lieu of dower — Dispossession 
more than 3 years after husband's death — Suit for dower. 

The husband died in 1895. In 1906 she was forcibly 
dispossessed whereupon she brought a suit in 1907 
for the recovery of the balance of her dower debt, it 
being contended that the suit was barred by Art. 104, 
Sch. II of the L.A. 1877, Md, that the limitation ran 
from dispossession and not from death of the husband 
8 A.L.J. 578 = 33 All. 568 = 10 Ind. Cas. 282. 

Arts. 105 and 108 — Applicability. 

A suit for surplus profits is a part of the redemption 
suit and based on the same cause of action and ought 
to be tried in the redemption suit. An order by the 
Judge that it should be tried separately docs not alter 
its nature nor that of the cause of action on which it is 
based, and limitation is governed by Art. 148 and not 
by Art. 105. 103 Ind. Cas. 290 = 10 N.L.J. 142 = 
A.l.R. 1927 Nag. 302. 

Art. 105— Article 105 of the Limitation Act applies 

to cases where the mortgagor has not to bring a suit 
for redemption but has to sue only for recovery of the 
surplus collections. 64 Ind. Cas. 75 = 26 C W N !’>3 
= A.l.R. 1922 Cal. 189. 

Art. 105 — Suit by mortgagor for loss. 

A mortgagor can under Art. 105 sue the mortgagee 
for loss occasioned to the trees on the mortgaged pro- 
perty, within three years from redemption by deposit 
in Court or otherwise. 6 O.L.J. 53 = 50 Ind. Cas. 152. 

Art. 105— Suit for balance of collections by mortgage. 

A usufructuary mortgage provided that after deducting 
interest from the collections the balance should be paid 
to mortgagor annually. After redemption without 
intervention of court on payment of the principal money, 
a suit was brought for the recovery of the balance of 
collections after deducting interest. Held, that the 
Art. applicable is Art. 105. 20 O.C. 25 = 38 Ind. Cas. 
610. 

Art. 105 — Mesne profits and interest on the mort- 
gaged property. 

The limita applicable for the recovery of mesne 
profits and ir.M i.st is governed by Art. 105. 2 O.L.J. 
620 = 32 Ind. Cas. 729. 


— —Art. 105— Redemption suit— Applicability of article. 

Art. 105, Sch. II of the Limitation Act of 1877 has 
no application to a redemption suit. The Lim. Act 
1871 pro\’idcd 3 >'ean as the period for recovering 
^rpliis profits and it cc<i<cd to have any effect on 1st 
Ociober, 1877 as the L.A. of 1877 came into operation 
on 1st October, 1877. 10 Ind. Cas. 402 (All.). 

Arts. 105 and 109 — Right of mortgagor to sue for 
surplus profits -Starting point — Revival of barred riphf. 

A suit by a mortgagor after the satisfaction of the 
mortgage to recover surplus collections reccisod by the 
rnortgayce may he brought within three years from the 
time when tlte n-joitgagor re-enters the mortgaged pro- 
pci t\ and falls under Art. 105 and not Art. 109. Nothing 
contained in the Lim. Act of 1877 could revive right 
barred under the earlier Act. 33 All. 244 = 7 A.L.J. 
1201 = 8 fnd. Cas. 689. 

.Art. 105 — -Applicability. • 

Art. 105 applies to a case where the mortgagor gets 
possession otherwise than by means of a suit for redemp- 
tion. (1907) 1908 A.W.N. 96 = 5 A.L.J. 192 - 30 A. 

^ t 

Art. 106. 

Synopsis. 

1. Applicability and Scope. 

2. Continuance of partnership. 

3. Partnership not dissolved. 

4 

4. Starting point. 

5. Suit for accounts. 

6. Suit for general account barred — Effect of. 

1 Applicability and Scope. 

— — Art. 106 — Scope — .Xdininistralion suit. 

Administration suit by Muhammadan heir against the 
co-heirs docs not fall under Art. 106. 1941 A.W.R. I 
1941 M.W.N. 729 = A I R. 1940 P.C. 215 « 7 B.R. 
210 = 53 L.W. 1 = 43 P.L.R. 63 = 45 C.V/.N. 226 = 
I.L.R.(1940) Kar.(P.C.)4I0{Sup.)= 67 I.A.406=(1941) 

1 M.L.J. 594 = I.L.R. (1941) Bom. 8 = 43 Bom. L.R. 
388 = 73 C.L.J. 214 = 1941 O.W.N. 734 = 191 Ind. 
Cas. 113 (P.C). 

Art. 106— Applicability — ’Settlement of accounts 

on dissolution. 

On a dissolution of partnership the partners may 
settle the accounts of the partnership between themselves. 

If that has been done, there is no longer any question 
of a suit for dissolution and accounts under Art. 106. 
A.l.R. 1938 Mad. 133 = (1937) 2 M.L.J. 511=46 
L.W. 910 = (1937) M.W.N. 1285 = 176 Ind. Cas. 639. 

Art. 106 — Settlement after dissolution. 

There was a partnership between the plaintiffs and 
the defendants in a contract which ran from September, 
1919 to March, 1920. The accounts of the parties were 
not finally adjusted until the year 1924 and at that date, 
a settlement was arrived at between all the partners. 
The plaintiffs sued in 1927 for the amount due under the 
settlement. It was contended that inasmuch as this 
Mttlcment was arrived at more than three years from what 
IS said to be a dissolution of partnership, viz., the deter- 
mination of joint adventure, there was no consider tion 
for it. 

Held, that the fact that the partners could only have 
asked for an account under Art. 106 within three years 
of Mar^, 1920, has no bearing at all upon the question 
when jn fact they have come together and have agreed to 
an account between themselves, and have made mutual 
prornises to abide by such settlement. There is ample 
consideration in such a case for the promise given by 
each partner in the mutual promises made by the other 
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partners. A.I.R. 1933 P.C. 120 = 37 C.W.N. 5S0 = 
64 M.L.J. 596 = (1933) M.W.N. 406 = 37 L.W. 740 
- (1933) A.L.J. 545 = 35 Bom. L.R. 745 = 57 C.L.J. 
273 = 142 Ind. Cus. 549 (P.C,). 

Arts. i06 and 116— Applitabilily. 

Under a registered document one A", defendant No. 1 
and one 5 entered into partnersliip in the \ear 1918. 
The 1st defendant made alienation of some of his inte- 
rest in the jear 1919. The present suit was instituted in 
July, 1925, for directing accounts of partnership. SIku ing 
died in 1920, his legal reprcseniati\cs were made defen- 
dants. The suit leas dismissed, as having been brought 
after more than thiec years since the death of 5 as barred 
under Art. 106. In appeal it uas contended, that under 
S. 3 (10) of Conliiict Act, he could sue lor dissolution 
of partnership uiihin six years from the date of alienation 
by defendant No. 1 and the article applicable was 12U. 

Held, that the suit \5as reall> for taking accounts of 
dissolved partnership and licnce barred under 
Art. 106. The suit being esse; tially one for accounts 
of dissolved partnership was not a suit “for compen- 
sation for the breach of a contract in writing registered ” 
within the meaning of Art. 116. A.I.R. 1934 Mad. 
162 = 39 L.W. 164 = (1934) M.W.N. 22 - 66 M.L.J. 
625 = 57 M. 378 - 151 Ind. Cas. 81. 

Art. 106— Suit for declaration that property atiaclied 

docs not solely belong to judgment-debtor. 

A suit for a declaration that property attached as 
belonging to a* partner is not solely hi> but the plainiitf 
has a share therein and that the defendant is not eniitled 
to have it attached and sold in c.xecution of a decree 
obtained against the partner as if it belonged to him 
exclusively, is not governed, for purposes of limitation, 
by Art. 106. The cause of action for such a suit arises 
W'hcn the property is attached. A.I.R. 1933 All. 926 
“ 148 ind. Cas. 515. 

Arts. 106, 120 — Scope— Action between partner and 

his sub-partner. 

Article 106 is intended to deal with suits between 
partners inter se and does not apply to actions between 
a principal partner and his sub-partner. 38 L.W. 858 
= 65 M.L.J. 789 « A.I.R. 1934 Mad. 12 = (1933) 
M.W.N. 1382 = 57 M. 347 = 148 Ind. Cas. 204. 

“—Arts. 106 aJid 120 — Scope. 

Article 106 governs a suit for accounts and share of 
profits in respect of a partnership that liad alicady been 
dissolved. It is not open to a party to bring a suit 
saying that a partnership still subsists when it has, 
in fact, been dissolved and then to claim the benefit 
of Art. 120 \#hich applies' to a suit for a dissolution and 
taking accounts of a partnership which is subsisting. 
A.I.R. 1933 Mad. 353 (2) = 37 L.W. 288 = (1933) 
M.W.N. 689 = 144 Ind. Cas. 573. 

Art. 106 — Applicability. 

Where B and D had jointly taken a contract for the 
sak of liquor and subsequently K and A became sub- 
partners with B in his share, and K alleged in his suit 
that he had advanced a certain amount of money to B 
in connection with his sub-partnership and that he had 
been repaid part of it by B who hud made an entry in 
A's account book acknowledging that a certain sum 
remained due by him as a loan and verbally agreed 
to pay interest on that amount ; 

Held, for purposes of limitation, the suit was governed 
by Art. 106, and that as the acknowledgments relied on 
were not acluiowledgments of the existence of the liability 
relating to the cause of action on which the suit was 
brought, the acknowledgments did not save limitation. 
A.l.iri932 Lah. 519 - 33 P.L.R. 713 - 138 lod. Cu. 
373. 

>i«—- Alta, 106 and 99 — Salt for accovti. 

Partnenbip dissolved— Agreement that certain partner 
•ball collect outstandiogs-<Suit for aocoiat of monoyf 


realised— Article 89 and not Art. 106 aoplies 
1931 Lah. 300 = 134 Ind. Cas. 527. 


A.I.R. 


•-Arts. 106 and 89 — Money paid for joint purchase 

Suit to recover. 

A suit to recover money paid to defendant to be used 
in a Joint purchase of property, is governed by An. 89 
and not 60 or 106 as the defendant was acting only as 
the agent of the plaintiff. 33 Ind. Cas. 438 (Lah.). 

.\rt. 106— Previous partnership— Accounts of— 

Enquiry into. 

No suit can lie for settlement of three dilferent part- 
nerships consisting of difterent partners. But Limi- 
tation ofl'ers no bar to a Court instituting an enquiry 
into the financial relations of the partners infer se at 
the commencement of the partnersliip which the Court 
is encaged in wimling up and for this purpose it may 
be necessary to go into the accounts of a picvious 
partnership between the parties. Thus where a partner 
is neither seeking any relief against tlic heiis of a deceased 
partner, nor does he ask for accounts of partnerships 
dissolved b\ Their deaths being taken for the purpose 
of making their heirs liable, but is only asking for dis- 
solution and settlement of accounts of the partnership, 
the statute of limitation is no bur. 1 18 Ind. Cas. 741 
- A.I.R, 1929 .Sind 230. 

.Art. 106 — Death of parliicr. 

5 and //, both Muhammadan ladies, inviituied a suit 
in 1924 for partition and possession of their share in 
certain immovable properties which E, husband of S 
and father of H, was said to have died possessed of. 
Tlic suit properties were included in a partnership busi- 
ness. £ died in 1898. From that time the properties 
remained under the management of those who directed 
the partnership business and treated as partnership 
property by other members of the firm. In 1917 C, 
the son of £ also died. 

Held, that the suit for partition of property which is 
partnership property of £ is incompetent as framed. 
//cW, further, that even the suit for settlement of account 
of the partnership, dissolved by the death of £ and stibsc- 
qucntly by the death of G, is statute-barred. A.I.R 
1929 Sind 182. 


Arts, 106 and 64 — Suit on account .stated. 

An entry in the books of the plaintilf in two column.? 
of debit and credit showing his share of profits and lo^-ses 
and verified by the defendant* (who was plainiilf's part- 
ner) and certified by him to be correct is an “ account 
staled “ within Art. 64. Article 106 docs not apply 
lothccase. 108Ind.Cas.600 = 29P.L.R.219 -AIR 
1928 Lah. 459. 

Arts. 106 and 120 — Dissolution — Suit for decla- 
ration and for account and share of profits. 

A suit for declaration that plaintiff retired from a 
partnership on a certain date, that the partnership was 
dissolved at the time so far as he was concerned, and for 
accounts and share of profits, found due to him on such 
accounts being taken is governed by Art. 106 and not 
by Art. 120. 22 C.W.N. 104 = 27 C.L.J. 403 = 43 
Ind. Cas. 893. 


Art. 106— Dissolution of partnership— Suit for divi- 
sion of immovable property forming partnership asset 

Limitation. 

A suit for division of immovable property forming 
part of partnership assets, after the dissolution of the 
partnership is governed by Article 106 of the Limitation 
Act. 11 Ind. Cas. 288 (All.). 


a 


AH. iiKH- »uu lOT price of article! delivered to 

partner. 

Suit for price of article! delivered to a partner durina 

the course of partnership and for the partnership busi. 
M U govern^ by Art. 106 and time bedns to run from 

WlI'SOTd.'cS^O. 214 
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Art. 106 — 'Suit for accounts after dissolution. 

Art. 106 governs a suit for accounts after dissolution 
of a partnership. 87 P.L.R. 1909 = 4 Ind. Cas. 929. 

Art. 106— Suit for partnership account and share 

of partnership assets. 

A suit by the heir of a deceased partner against the 
surviving partner for an accooni and share of the deceased 
in the paitnei'hip assets, ineiuding the good will and 
trade marks ol the partnership business, comes within 
the class of suits dealt with under Art. 106. The fact 
that there wore unrealized assets outstanding at the 
death of the deceased partner which were still outstanding 
at the date of the suit would not alter the nature of the 
suit. (1905) 9 C.W.N. 537. 

\rt. 106---Suit for account and partition among 
[jartners. See 11 353 = 25 M. 149. 

— --\rt. 106 — Suit for pariition— Suit for a share in 

dissolved partnership— Sffe C-P-C., O. 2, R. 2. 5 A.L, 
278 30 A. 279. 

2 Continuance of partnership. 

— —.Art. 106— .Applicability — Fresh partnership coming 
into existence. 

There was a partition between several members of 
the joint Hindu family representing different branches 
of the family. Subsequent to the partition, two members 
li and D. each of whom was a head of a separate branch 
entered into a partnership and started a firm with their 
separate funds for the benefit of both and their sons. 
Z) died in April, 1930, It was in evidence that subsequent 
to Z)'s death the partnership was continued by the sons 
of each of the partners, /t also died and the sons of 
D later on brought a suit in 1937 against the sons of R 
for dissolution of the partnership and rendition of 
accounts. The sons of R admitted that the business went 
on as before even after thc dcath of D and it cca.sed as 
the result of the suit : 

Held, that the only inference that could be drawn from 
the conduct of the parties was that a fresh partnership 
came into existence between the plaintiffs on the one 
hand and the defendants on the other upon the death 
of D and the suit was not barred under Art. 106. A I R 
1939 All. 217 = 1939 A.W.R. 146=181 Ind. Cas. 
69 5 . 

— ~Art. 106 — If the remaining partners continue the 
business for the purpose of ascertaining what shares 
those remaining partners brought into the new partner- 
ship. an account may have to be taken of the old 
partnership and there will be no question of limitation 
at all in such a case as the account of the old partner- 
ship is taken not for the purpose of enforcing the 
claim to the money due as profits in that partnership 
but for the purpose of ascertaining what the capital 
supplied by the continuing partners was to the new 
partnership. 80 Ind. Cas. 378 = 34 MLT 273 
= A.I.R. 1924 Mad. 708 = 46 M.L.J. 503. ' ' 

Art. 106 — 'Contract continuing partnership — Not 

barred. 

The principle underlying S. 253 (10) of the Contract 
Act is that where the parties to a contract agree expressly 
or by necessary implication to continue the partnership 
as if no dissolution has taken place upon the death of 
one of the original partners the suit for accounts and 
dissolution would not be barred under Art. 106 of the 
Limitation Act, even though brought more than 3 years 
after the death of the original partner. 101 P.R. 1914 
foil. 68 Ind. Cas. 722 = 5 L.L.J. 55 = A.I.R. 1922 Lah. 
349. 

— — Art. 106— Dissolution of— Partnership— Taking of 
acccounts — Limitation. 

When a partnership is determined by death of a partner 
and the surviving partners continue to carry on the busi- 
ness, the statute of limitation is no ter for taking the 


accounts of the new partnership by going into the 
accounts of the old partnership, which have been carried 
on into the new partnership without interruption or 
settlement. 101 P.R. 1914 - 218 P.L.R. 1915 - 27 Ind. 
Cas. 69. 

-Art. 106- -Ss. 7, 8 -Suit by joint claimants, one 

being a minor -Bar of limitation saved as apainst all — 
Wlien surviving partners continue business. Limitation 
Act no bar to take the accounts of the new partnership 
by going into the old account — Joint right — Right to give 
a discharge to proniissor. 

In 1885 five persons became partners. In 1890 one 
of them, P died. The others continued the business 
without taking accounts or admitting P's heirs into the 
partnership. In 1891 another. C died. The others 
continued the business without taking accounts or admit- 
ting C’s heirs as co-partners. In 1898 C’s heirs sued 
for an accouni and a share in the profits. One of the 
heirs was still a minor at the date of sun. It was con- 
tended that tlie suit was barred bv limitation. Held, 
that the suit is gjnerned by Art. 106; the starting point 
is C's death, for the suit cannot be regarded as one for 
the profits of the original partnership, for it was termi- 
nated by P’s death and then a new partnership came into 
existence. (2) Though C’s death dissolved the new 
partnership, the bar of limitation is saved by Ss. 7 and 8 
as the third plaintiff was and continued to be a minor. 
(3) S. 8 save.s the bar in the case of ajl the piaintifi's, 
for they all claimed jointly, and none of them could give, 
or could at any time have given, the partners of C a 
valid discharge without the concurrence of the third 
plaintilT. (4) Even if, as decided by 20 M. 461, one of 
two or more joint promisees can give a valid discharge, 
that decision is inapplicable to the case of the co-heirs 
of a single promisee. (5) Also, though in a Hindu 
family, (he manager can give a discharge without the 
concurrence of the minors, and so time will run as 
against them also, under the Mohamedan Law there 
is no manager, and so this principle is inapplicable. 
(1901)25 M. 26. 

3 Partnership not dissolved. 

Art. 106— Applicability. 

Article 106 can apply only to a ease when a partnership 
has been dissolved. A.I.R. 1934 Bom. 491 = 36 Bom. 
L.R. 1068 = 154 Ind. Cas. 680. 

—Arts. 106 and 120 — -Dissolution not proved. 

Where according to the agreement the partners have 
not got the partnership dissolved previoulsy and inasmuch 
as the partnership is not deemed to be dissolved by the 
expulsion of a partner and the intention to dissolve 
cannot be othcnvisc inferred from the circumstances 
Art. 120 and not Art. 106 applies and it is for the defen- 
dants to show that the partnership was previously dis- 
solved. 120 Ind. Cas. 613 = A.I.R. 1930 Lah. 378. 

Art. 106 — Applicability. 

Article 106 applies only to a dissolved partnership 
as limitation cannot apply as between partners so long 
as the partnership continues. 66 Ind. Cas. 811 =25 
C.W.N. 847 = A.I.R. 1921 Cal. 538. 

Art. 106 — Continuance of partnership. 

Where a partnership was entered into for dcing cer- 
tain specified work and “ such other work " as the partiM 
might undertake, and the specified work came to end 
at a particular time, held that the partnership was not 
dissolved when the specified work came to an end but 
continued up to dale of suit. 162 P.W.R. 1917 =42 
Ind. Cas. 459. 

Art. 106 — Suit for partnership account — Presumption 

of dissolution of partnership — Cessation of aim» 
accounts — Rendering of final account showing dlvlsioo 
of capital and revmuei 
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In a suit brought in 1902 for partnership account and 
to recover the plaintiff's share in the properties of a busi- 
ness carried on by them and the defendants. Held, 
(affirming the decision of the High Court) that when 
annual accounts of the partnership business which had 
been rendered year by year from 1868 to 1891, ceased 
in the latter year and, on 12th April, 1891, a final account 
showing the division of botli capital and revenue was 
made out, the defendants aftemards carrying on the 
business without any interference from the plaimirts, 
the presumption was in favour of the dissolution of 
the partnership as at the definite date of the year when 
the account was thus closed. And their Lordships 
were of opinion that these facts taken with the other 
acts and conduct of the other parties, and the whole 
circumstances of the case which greatly sirongthcncd the 
presumption, made the inference in favour of the disso- 
lution having occurred at the above date sub^tantially 
conclusive. The suit, therefore, not having b.cn brought 
within three years from the date, was barred by Article 
106. 36 Mad. 185 = 11 A.L.J. 556 -= 18 C.I .J. 13 =* 
15 Bom. L.R. 634 == 14 1 \1 C.W.N. 1006 -= 

0913) M.W.N. 571 ^25 M.l .J. 128 - 19 ind. Cas. 
513 (P.C.). 

4 Starting point. 

Art, 106— Death of partner — Suit against sons for 

debts— Limitation. 

Where, on fhc death of a partner, the partnership is 
dissolved in order to make his sons liable for the debts 
due from him as a member of the parinerOiip. a suit 
ought to be instituted within three years of the death of 
the partner. A.I.R. 1936 Lah. 514 = 167 Ind. Cas. 
?59. 

•—Art. 106 — Starting point. 

The giving of a pronote cannot be held to be a settle- 
ment of partnership affairs, where it it is intended merely 
to prevent a previous pronote from being time-barred. 

. Where a suit is brought within three years from the date 
of death of one partner, the suit cannot be treated as 
out of time on the footing that such a pronotc was taken 
from one partner more than three years prior to suit. 
A.I.R. 1930 Sind 148 = 126 Ind. Cas. 746. 

Art. 106 — Dissolution — l ime of. 

The business of a firm began to fail in 1906 and finally 
closed in 1908 the only work done subsequently consisted 
of realising assets, paying debts due to the creditors and 
recovering rents from tenants. Held, that the partner- 
ship came to an end in 1908 and that the suit for disso- 
lution and the prayer for accounts brought more than 
three years thereafter w'as barred under Art. 106. 49 
P.W.R. 1916 = 32 Ind. Cas. 853. 

Arts. 106 and 120— Suit for an account— Starting 

point of time. 

In a suit for account of a partnership, time begins to 
run from the date of the dissolution of the partnership 
and where there has been a previous settlement then 
from date of the last settlement. 16 C.W.N. 299 = 
15 C.L.J. 204 13 Ind. Cas. 23. 

—Art. 106 — Death of partner — Suit for accounts — Limi- 
tation. 

A suit for accounts cannot be brought three years 
after the death of a partner in respect of the partnership 
of which he was a member. There can be no question 
of granting dissolidion of a firm already dissolved. But 
the Court may enquire into the financial relations of 
partners Inter te and for the purpose it may go into the 
accounts of a previous partnenhip. 3 S.L.R. 108 » 
4 Ind. Cas. 600. 

Art. 106 — Actual diBsoloUoa — Startiitt point. 

For a suit for account^ in partnership pro^ limitation 
runs from the date of actual dissolution of the partnership 
uid it does not cease to run by virtue of an agreement 
tbit the ptxtnaihip wu to Ust till a cotaln ute with 


a month over in which to collect outstandings and sclilc 
accounts. 34 Bom. 515=11 Bom. L.R. 1354 4 

Ind. Cas. 837. 

— -.\rt. 106 — Starting point of limitalion. 

In a partnership agreement it was stated iliat the 
partnership was to continue up to a certain date but 
prior to that date the partnership was dissoKed, Held, 
that the period of limitation under Art. 103 for taking 
partnership account of a share in partnership profits 
ran from the actual date of dissolution and not from 
the date mentioned in the agreement. Held, further, 
that where a suit for general partnership accounts and 
share in partnership profits is itself barred, the plaintiff 
cannot be allowed to proceed against any and every 
partnership asset which may have been realized by the 
defendant after dissolution and within the period of 
limitation. (1909) 11 Bom. L.R. 1354 = 4 Ind. Cas. 
837 = 34 Bom. 515. 

5 Suit for accounts. 

-.Art. 106 — Suit for accounts, wliat is. 

A suit for recovery of money found due to the plain- 
tiff by the defendant as declared by a prior judgment 
between the in a suit for accounts of a dissoKed 

partnership is not governed h’ Art. 106. 67 M.L.J. 
413 = (1934) M.W.N. 539 - A.I.R. 1934 Mad. 665 
-40 L.W. 792 = 156 Ind. Cas, 264. 

Art. 106— Suit for accounts, nhat is. 

The entry in the plaintiff's bahi signed by the defen- 
dants ran as follows “ Wc have struck a debit balance 
against ourselves of Rs. 4,017-5 0 on account ol advances 
and losses of every kind ; interest to pay at the rate 
of Re. 0-7-6 per cent.” 

Held, the entry is an account rendered adjusting 
the relations of the parties and is a promise to pay 
and the suit therefore falls under Art. 64, the time under 
which is enlarged to six years by Punjab Limitation Act. 
Article 106 does not apply to the suit as this suit is not 
for an account, i.c., an unascertained share of the profits 
of a dissolved partnership. 69 Ind. Cas. 502 3 Lali. 

326 -A.I.R. 1922 Lah. 425. 

Art. 106 — Joint business by brothers- Suit for 

accounts by heirs of one. 

A suit by the heirs of one of two brothers u ho carried 
on joint business is one for an account and a share of 
the profits of a dissolved partnership and is governed 
by Art. 106 of the Limitation Act. 38 Mad. 1099 *- 
32 Ind. Cas. 1002. 

6 Suit for general account barret’- Effect of. 

Art. 106 — Suits for accounts barred— .Another suit 

for sliarc of assets received by cx-rarlncr. 

A partnership was dissolved in 1910 by the death 
of one partner and a suit b> the plaintiff in 1913 for 
partnership accounts of profits was dismissed on the 
ground of being barred by Limitation. A second suit 
was lodged by the plaintiff for his share of assets alleged 
to have been received by the defendants as debts due 
to the old iirm, 

Held, in all cases where, after the dissolution and 
complete winding up of a partnership, an asset which 
had not been taken into account fell in, it ought to be 
divided between the cx-partncrs or their representatives 
according to their shares in the former partnership. 

If on the other hand no accounts have been taken and 
there is no contest, that the partners have squared up, 
then the proper remedy, where such an item fails in, 
is to have the accounts of the partnership taken ; and if 
it is too late to have recourse to that remedy, then it ii 
also too late to claim a share in an item as part of the 
partnership assets, and the plaintiff docs not prove anij 
cannot prove that upon the due taking of the accounts 
he would be entitled to that share. 74 Ind. Cas. 621 
45 Mad. 378 - 1922 M.W.N. 386 = 30 M.L.T. 283 
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« 26 C.W.N. 977 = 16 M.L.W. 200 = 49 LA. 181 
= 24 Bom. L.R. 1197 = 36 C.L.J. 308 = 20 A.L.J. 
862 = A.l.R. 1922 P C. 115 = 43 M.L.J. 305 (P.C.). 

— -.■Vrt. 106 -Dis.s4)luiiuii of Partnership — Movable 

and immovable property— Claim for account— When 
barred. 

It the assets, of a partncrsiiip consists of a movable 
or immovable propeiiy. a claim, for a general account 
is governed by An. 1U6 and it the claim is barred as 
regards moveable part of (he propertj, it is barred as 
regards immovables also. If a suit for general partner- 
ship account is barred a claim in respect of any assets of 
tlie paiincrship that may have been acquired within 3 
jeaisofihciuiiisalso barred. 97P.R. 1910= IIP.L.R. 
1911 142 P.W.R. 1910- 8 Ind. Cas. 999. 

— -.\rt. 106- Suit for general account barred. 

A sun for share of assets realized within three years 
b.Hoic suit not barred. (1904) 28 M. 344. 

.\rt. 108 — .Applicability — Trees cut down by lessee. 

Art. 108 of (he Act applies only to suits by a landlord 
for recovery of the value of trees cut down by the lessee. 
25 Ind. Cas. 704 (Mad.). 

— -Art. 109. 

Syiiopsif. 

1. Applicability of Article. 

2. Co-sharers, co-owners or co-licirs — Suit by. 

3. Starting point. 

4. “ Wrongfully received ” — .Meaning of. 

1 Applicability of Article. 

— -.\rt.s. 10? and 120 — .Applicability. 

Suit for mesne profits. See LIMITATION ACT (9 
OF 1908). S. 15 AND ARTS. 109 AND 120. (1948) 
2 M.L.J. 314 = A.l.R. 1949 Mad. 279. 

—Arts. 109 and 120 — Suit for recovery of profits 
wrongfully vvitlihcld. 

Where a person has been placed in rightful possession 
as custodian (supurdar) and he rightfully receives the 
profits in that capacity, but wronglu’ly withholds them, 
a suit for recovery of such profits is not governed by 
Art. 109 but by Art. 120. A.l.R. 1941 Nag. 181 = i.L.R. 
(1942) Nag. 92 = 1941 N.L.J. 184 = 201 Ind. Cas. 220. 

Arts. 109 and 116 — Suit by mortgagee for possession 

and compensation — Limitation — Starting point. 

Where the mortgagor, by registered mortgage deed 
of S.’ptember 3, 1 927, contracted to deliver the possession 
of the mortgaged property to the mortgagee on July 1, 
1928, and to pay certain rent for the period upto the 
delivery of possession, but no possession was delivered 
as stipulated and the mortgagee brought a suit in 1936 
for recovery of possession and compensation : 

Held, that Art. 116 and and not Art. 109, applied and 
the suit brought more than six years after the breach of 
the contract was barred by limitation. A.I R. 1941 
Oudh 1 = 16 Luck. 203 = 1940 O.W.N. (H.C.) 875 
= 1940 R.D. 424 = 1940 A.W.R. (C.C.) 393 = 190 
Ind. Cas. 721. 

Arts. 109 and 120 — Applicability. 

In the year 1917, a person executed a mortgage with 
possession of certain properties in favour of the plaintiff. 
Without taking the possession the property was leased 
to the mortgagor for the term of the mortgage at a 
rent which represented the interest on the mortgage 
amount. In 1920 the defendant who had obtainM a 
money-decree against the mortgagor executed his decree 
and attached the mortgaged property. In these exe- 
cution proceedings a Receiver was appointed by the 
Revenue Court and the possession was delivered to him 
in 1927. In 1928, the properties were leased out by the 
Receiver for a term of one year which was continued 
from time to time. In 1929 the plaintiff instituted a 
|ult against the mortgagor, the defendant and the le$sees» 


Suit for general account barred— Effect of. l55i 

asking that it might be declared that the land was not 
liable to attachment at the instance of the defendant 
and asking for possession of the land by ejectment of 
the Receiver. There was. however, no claim for dama- 
ges in respect of the possession taken by the Receiver. 
The suit wont up to the Privy Council where it was 
decreed in 1933 and the plaintiff was declared to be 
entitled to possession. On August 2, 1933, however, 
the plaintiff brought another suit against the defendant 
alone and the case made against him by the amended 
plaint was that the defendant who had obtained a 
decree against the mortgagor in the Revenue Courts 
had obtained the attachment of the property without 
caring to find out whether the properties were 
attachable or not and without reserving the right 
of the plaintin as moi tgagee. The piaintifi alleged 
that this was an illegal act lor which the defendant 
was liable to pay to the piaintifi' “ the sum equi- 
valent to the price of the produce as damages which 
should have accrued to the piaintifi' from the land in 
dispute. ” Certain sums were mentioned in llte plaint as 
due upon this basis for the pciiod 1927 to 1933, 
according to the record of crops kept by the village 
accountant or paiuari. 

Held, that the suit was governed by Art. 109 and not 
by Art. 120 and that the plainiifif was entitled to ckiim 
profits only for three years prior to the institution of 
the suit. A.l.R. 1939 P.C. 178 = 5 B.R. 847 = 43 
C.W.N. 897 = 50 L.W. 389 = 1939 O.W.N. 688 = 
(1939) A.W.R. 148 = 1939 R.D. 449 = 41 Bom. L.R. 
1071 = 182 Ind. Cas. 548 (P.C.). 

Arts. 109 and 149 — Applicability — Suit by Raihray 

company. 

Suit by Railway Company for ejectment of licensee 
after cxpii-y of license and for mesne profits is governed 
by Art. 149 and not by Art. 109 or 1 16 where company 
is merely the managing agent of Government. A.l.R- 
1936 Pat. 362 = 17 P.L.T. 206 = 2 B.R. 620 = 163 Ind. 
Cas. 525. 

Art. 109 — Applicability. 

Article 109 is confined in its application to profit 
of immovable property which belonged to the plaintiff 
and which has been wrongfully received by the defen- 
dant. A suit for recovery of rent realised by the defen- 
dant but to which the plaintiff was entitled falls either 
under Art. 62 or Art. 120. 18P.L.T. 162 =A.I.R. 1937 
Pat. 237 = 3 B.R. 434 = 16 Pat. 184= 168 Ind. 
Cas. 502. 

Art. 109— Auction-purchaser. 

A suit brought by an auction-purchaser for recovery 
of rent against another previous auction-purchawr 
of the same land and his lessee is governed by Art. 109. 
Time began to run from the date of receipt of rent and 
a suit brought nearly 4 years thereafter is barred. 86 
Ind. Cas. 398 = 5 L.R.A. (Civ.) 688=A.I.R. 1925 All. 
52. 

Art. 109 — Application for ascertainment. 

-Applications for ascertainment of profits are not 
suits but proceedings in suit and where mesne profits 
are decreed, the plaintiff* is entitled to mesne profits 
for 3 years from date of suit. 68 Ind. Cas. 903=2 P.L.T. 
648 = A.l.R. 1921 Pal. 430. 

Arts. 109 and 62 — Suit for mesne profits by usufrtc- 

tuary mortgagee against mortgagor in wron^ulpcsse^loo 

— Limitation. 

Art. 109 governs a suit by a usufructuary mortgage* 
for mesne profits against the mortgagor who is in 
wrongful possession of the mortgaged properly. 15 
A.L.J. 33 = 39 AU. 300 = 39 Ind. Cas. 663. 

Art. 109 — Mesne profits— ^Ptfiod for which 
A court cannot aw«rd mesne profits for more thw 
three years as provided in' Article 109 of the Act. 19 
C.W.N. 1167 « 26 Ind. Cas. 890. 
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Art. 109— Mesne profits—Suit for. 

The period of limitation for a suit for mesne profits 
is that provided by Art. 109 of the Limitation Act 5 
Bur. L.T. 33 = 14 Ind. Cas. 801. 

—.Arts. 109 and 127 -Frolits— Suit for -.Vpplicabilitv 
to Muhammadans. 

Art. 127 is not applicable to Muhammadans and profits 
can ordy be recovered under .^rt. 109 for three \ears 
(1912) M.W.N. 45 - 13 Ind. Cas. 791. 

2 Co-sharers, Co-owaers, or Co heirs— Sait by. 

Art. 109— Co-sharer’s suit for his sltarc of produce 

of joint land. 

Suit by a co-sharer for his proportionate share of the 
net produce of the common land cultivated bv the defen- 
dant co-sharer is not governed by .Art. 109 but bv Art 
120. A.I.R, 1941 Pat. 90 *= 21 P.L.T. 854 ^7' BR 
425 = 20 Pat. 162 - 192 Ind. Cas. 455. 

Art. 109— Co-sharers. 

Suit for recovery ot money due to tenants in common 
which lias been received by one or more tenants to the 
exclusion of the rest is not governed by Ai t. 109 as the 
profits cannot be said to be vvrongl'ullv roecived, the 
panics being co-sharers. A I R, 1937 Pesh. 28 •- 168 
Ind. Cas. 41 . 

Art. 109 — Co-ovvncrs — Suit by co-owner for sliarc 

of profits. 

A suit by a co-owner for his share of profits received 
by other co-sharers is not within the ambit of Art. 109 
and the assertion of the exclusive title by defendants 
makes no manner of difference. (1935) M.W.N. 107 
« 41 L.W. 138 = 68 M.L.J. 487 * A.I.R. 1935 Mad. 
731 = 156 Ind. Cas. 640. 

Art.s. 109 and 120— Suit for share of profits by 

co-sharer. 

A suit by one co-sharer against another co-sharcr 
(who is in exclusive possession of the joint property) 
for his share of the rents of the joint property is governed, 
not by Art. 109, but by Art. 120. A.I.R. 1933 Lah. 
951 = 35 P.L.R. 208 = 147 Ind. Cas. 909. 

Art. 109— Scope. 

Suit by co-owner for partition — Decree not executed — 
Suit for share of subsequent mesne profits — Possession 
of defendant as co-owner — Article 109 inapplicable— 
Article 120 applied. A.I.R. 1931 Rang. 150 = 131 
Ind. Cas. 511. 

Art. 109— Co-sharers. 

Article 120 and not Art. 62 o." 48 or 49 or 109 applies 
to a suit by one co-sharcr against another for a share of 
the rent collected by the latter, the rent being due in 
respect of land held by the co-sharers not separately but 
jointly. 66 Ind. Cas. 876=34 C.L.J. 508 = A.I.R. 1921 
Cal. 77. 

— —Arts. 109 and 120 — Co-heirs — Suit for rent and 
profits. 

Where the profits in question arc not mesne profits at 
all. that is to say, not profits wrongly received by the 
defendants but arc the rents and profits of land to which 
both the plaintiff and defendants as co-heirs have a 
claim the article applicable is Art. 120 and not Art 
109. A.I.R. 1939 Rang. 365 = 1940 Rang. L.R. 136 
= 186 lad. Cas. 210. 

AxtB. 109 and 120— Sait for profits of immovable 

property against co-belr. 

Article 109 does not apply to an action claiming 

f iroflts of immovable property against a person who is 
D occupation of land as a co-heir but Art. 120 applies 
to such a suit as no special time is prescribed by any 
other article. A.I.R. 1938 Rang. 416 • 178 Ind. Cas. 
475. 


3 Starting point. 

See also NOTE 4. 

---—Arts. 109, 120— Right to sue for rents and piofils, 
when accrues, discussed. A.I.R. 1942 Mad 487 - 
I.LR. (1942) Mad. 562 = 55 L.W 264 1 (igli, "i 
M.LJ. 472 = 202 Ind. Cas. 514. ' 

.Art. 109 — Starling point. 

Under Art. lOy. the starting point is the date from 

'^16l‘l'nd‘’S'V6r Rang. 80 


——Art. 109— Suit for mesne profits— Cause of action. 

I nc plnmiHl purchased a house in execution of a decree 
cm May 27. 1917. Objections were raised and it was 
held that he was entitled only to a l/3id share. The 
plaintiir instituted a suit and obtained a decree declaring 
his right to the full house. After getting possession of 
the house, plamiin sued on June 8, 1929 for mesne 
profits from May 27, 1917, to January 3, 1920 : 

Held, that the suit was governed bv Art. 109 of the 
Lim. Act and not by Art. 120; the cause of .action arose 
when the mesne profits were received by the defendants 
and not when the plaintiff’s right was declared ■ and the 
suit vvasiime-barrcd. A.I.R. 1933 Lah. 615 = 34P L R 
1085 - 146 Ind. Cas. 939. 


— ^^-Art. 109— Starting point-.\Vfien dispute pending. 

Even where a claim lo mesne profits is in dispute 
the starling point for a suit for mesne profits would be 
the date when the profits are received. The limitation 
cannot start Instead from the date of an adjudication 
of the rights between the parties. In such cases tiie 
practice is for the plaintiff to institute a suit for mesne 
profits before the time expires and let it be stayed pending 
the disposal of the former litigation. 102 Ind Cas 

96 = 49 All. 565 = 25 A.L.J. 425 = A.I.R. 1927 An. 
446. 


Uiv I-IUIUJUUII ACl <20c$ 

not admii of any consideration as to wiicn the cause 
of action may have accrued to the plaintiff, and claims 
ol profits wrongiully received beyond llircc years before 
the sun cannot be recovered. 89 Ind Cas 1000 — 
C.W.N. 973 = 43 C.L.J. 155 = A.I.R. 


——Art. 109- Recovcry of mesne profits— Limitation. 

Mesne profits can be claimed only against the person 
who is m actual possession and limitation for its reco- 
very is three years from the date when the cause of 
action for its recovery arises. 79 Ind. Cas. 687 = 10 
P.W.R. 1923 = A.I.R. 1924 Lah. 738. 


Art. 109— Suit for mesne profiis—Startlng point 

In a suit for mesne profits the actual receipt of the 
profits is the starting point for limitation. 10 N L R 
76 = 24 Ind. Cas. 866. 


Arts. 109 and 181— Suit dismissed— Claim for mesne 

profits — Defeodaiit* 

An application for mcine profits by defendant a 
suit against whom is dismissed, should be made within 
three years from the date when possession was given to 
him and not from the date on which the suit was 
dismissed. II C.L.J. 541 =6 Ind. Cas. 125. 






IT * ~ ■ 


Meaning of. 

The words “ when the profiLs are received ” in Art 109 
means whra the profits actually received. So in a suit 
by a pl^tiff for mesne profits for the period during which 
the Mfcndant had been receiving owing to an illegal 
paini sale which vm afterwards set aside by the plainSff 
ume would run from the time when the profits were 
received by the defendant and not when the plainUff 
^vered possession. 13 C.W.N. 15 = 1 ind. ^ 

1 9 /« * 
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Art. 109— Suit for — Limitution. 

Mesne profits, unless shown to full due otherwise, 
must be regal ded as accruing duo iVom day to day; conse- 
qucntls. all mesne profits due tor the period antecedent 
to the three vears picMous to the institution of the suit 
are barred. 22W.R. 126. not foil. (1903)32 C. 118. 
But .see 33 C, 23 32 I. A. 181 (P.C.). 

4 *• WrongfuHy received ’* — Meaning of. 

Arts'. l.)9 and 120 — Applicability — Alicrallon by 

insohent -Setting aside at instance of Official Reccisir 
0.1 cro in.l »r alienation being fictitious and nominal and 
that title nescr passed —.Application by Receiver for rents 
and profits froni alienee — Limitation — Position of alieme 
— Constructive trustee. 

Art. 109 of the Limitation Act only appli^es to suits 
and docs not apply and cannot be made applicable 
to proceedings other than suits by mere analogy. The 
Act has to beconslrued and anplied strictly. Hence Art. 
109 docs not apply to an applicaticn by the Ollicial 
Receiver against an alienee from tlie insolvent for mesne 
profits of the property during the lime he was in pos^cs^- 
sion from the date of alienation to iu>daie of dispossession 
by (he Receiver in pursuance of deeiNion in his favour 
holding that the alienation was nominal and fictitious 
and that title never passed from the insolvent to the 
alienee and setting aside tlic alienation. In such a 
case the alienee cannot be said to have been in wrongful 
possession within the meaning of Art. 109. He was in 
possession with the consent of the insolvent and as title 
never passed to him he became a constructive trustee. 
The claim of the Receiver against him is not really one 
for rents or profits, but one for accounts against a 
constructive trustee. In that view Art, 120 and not 
Art. 109 of the Limitation Act would apply. The right 
to sue does not arise until there has been an infringement 
or at least an unequivocal threat to infiingc the richl 
asserted in the suit. It is from that date only that the 
period of 6 years under Art. 120 would commence. 
58 I.A. 1. foil.; 59 Mad. 1029 (F.B.), not foil. 52 Bom. 
L.R. 606 A.I.R. 1950 Bom. 399. 

Art. 109— Mesne profits— Application for, by 

Official Receiver. 

In an application under S. 54, Prov. Insol. Act, by 
the Official Receiver for setting aside the alienations as 
being fraudulent transactions, he also asked for mesne 
profits and interest. The District Judge dismissed the 
application but it was allowed by the High Court on 
appeal. No decision was. however, given on the ques- 
tion of mesne profits and interest. The Official Receiver 
subsequently applied for the recovery of mesne profits 
and interest : 

HeU, that the claim for mesne profits was governed 
by Art. 109 and the mesne profits could be recovered 
only for the period of three years immediately preceding 
the subsequent application. 58 M.L.W. 665 = (1945) 
2 M.L.J. 557 = 1945 M.W.N. 772 = A.I.R. 1946 Mad. 
207. 

— • — Art. 109— Suit by Receiver to recover mesne profits — 
Limitation — Starting point. 

Article 109 does not provide that the starting point 
of time for the recovery of mesne profits wrongfully 
received shall be the date when the cause of action to 
recover those profits arose ; the starting point is the 
date when the profits were received. The effect of the 
order setting aside the sale of the insolvent is to render 
the sale null and void from its inception. The receipt 
of the profits from the property sold is always wrongful, 
and the limitation for the suit by Receiver for recovery 
of mesne profits runs from the date of the receipt of 
profits and not from the date on which the safe was 
set aside. A.I.R. 1938 Bom. 158 * 40 Bom. L.R. 100 
^ I.L.R. (1938) Bom. 107 - 173 Ind. Cas. 806. 


Art. 109 and Madras Estates Land Act (1 of 1908). 

S. 3 (5) — Persons recognised as “landholder” under 
S. 3 (5) — Position and riglits of — Receipt of rents and 
profits by him---If urongfiil — Suit to recover such rents 
and profits by person ultimately found to be entitled to 
them — Limitation. 

Where pending the ultimate decision by the Civil 
Courts of a litigation relating to an estate, one of the 
parties is recognised by the Collector under S. 3 (5) of 
the M.ndras Estates Land Act as a “ landholder ” he 
becomes clothed with full statutory authority to collect 
the rents and profits during the whole period of his 
possession and as siicli his receipt of rcjits and profits 
cannot be said to be wrongful. Ilcncc, Art. 109 of the 
Limitation Act would be inapplicable to a suit to recover 
the rents and profits so received by the statutory land- 
holder by the person who is ultimately found to be enti- 
tled to the estate. The latter's right of action to recover 
such rents and profits would accrue only after the order 
of the Collection under S. 3 (5) of the Estates Land 
Act is cancelled as a result cf the ultimate decision of 
the Civil Courts. He could not ccmpetcntly have 
sued the statutory landholder for an account of rents and 
profits each lime that rents or profits were received. 
75 I.A. 101 - I.L.R. (1949) Mad. 1 =62 L.W. 879 
= A.I.R. 1948 P.C. 175 = 1948 M.W.N. 429 = (1948) 
2 M.L.J. 52 (P.C.). 

— — Art. 109 — Reversioners suing transferees from 
widow as tresp.isscrs — Decree on the footing that posses- 
sion of trespassers after widow's death was wrongful — 
Subsequent suit fur mesne profits — Limitation. 

Where the reversioners, electing to avoid the transfers 
effected by the widow, instituted a suit treating the 
transferees in possession as trespassers and a decree was 
passed in their favour on the footing that the defendants’ 
possession after the death of the widow was wrongful 
against the plaintiffs and it was admitted that if the plain- 
tiff had chosen to include a claim for mesne profits 
since the date of the widow's death in that suit, there 
was nothing to debar them from doing so : 

Held, that the mesne profits claimed in a subsequent 
suit against the defendants were profits which had bwn 
wrongfully received by the defendants within the meaning 
of Art. 109. 1935 O.W.N. 985 = 1935 R.D. 451 = 
A.I.R. 1935 Oudh 515 = 11 Luck. 435 = 157 Ind. Cas. 
960. 

Art. 109 — Where an auction-purchaser of lands at 

a sale held in execution of a mortgage-decree sues the 
usufructuary mortgagee pendente lire who has collected 
rents from the tenants for the recovery of the amount 
so collected. 

Held, that Art. 109 applies. The words * wrong- 
fully received ' in Art. 109 include receipt of profits 
that cannot be legally substantiated. 66 Ind. Cas. 
879 = 26 C.W.N. 386 = A.I.R. 1932 Cal. 235. 

Art. 109 — Mesne profits — Suit for. 

A suit for mesne profits, where the possession of. 
suit property was obtained by the defendant under the 
purchase at the Court auction sale, is governed by Art. 
109 and not by Art. 120, Lim. Act. A.I.R. 1942 All. 
358 = 1942 A.L.J. 41 1 = I.L.R. (1942) All. 671 = 1942 
A.W.R, (H.C.) 278 = 203 Ind. Cas. 223. 

Art. 109 — Suit for mesne profits — Patni taluk sold 

under Reg. 8 of 1819 — Sale set aside. 

Art. 109 of the Lim. Act (15 of 1877) is appliMWC 
to a suit for mesne profits where the possession of the 
property in suit, vfz., a patni taluk, was obtained by me 
defendant, under a sale held under Reg. 8 of 
which was subsequently set aside. The mesne pro^ 
can only be claimed for 3 years prior to suit. 22 C.W.N. 
263 = 27 CL.J. 257 43 Ind. Cas. 781. 
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Arts. 109 and 120 — Wrongfully reccivc<l~Meanlng of 

—Possession obtained under decree --Reversal in appeal 
—Suit for possession and mesne profits— Restitution. 

A suit for the rocovciy of proilis of immovable pro- 
perty by a person who was dispossessed in execution 
of a decree which was reversed in appeal and who was 
subsequently restored to possession, is governed by 
Art. 109. The words *’ wrongfully rccci\ed ” in the 
article include receipt of profits under a claim or title 
that cannot be legally substantiated. An appeal is 
only a continuation of the original proceedings and the 
appellate judgment dates back to and stands in the place 
of the original judgment for all legal puiposes. Posses- 
sion taken by a person pending an appeal is subjjct 
to the result of the appeal and must be deemed to h«ive 
been without legal title if the original decree or order 
is reversed and is in this sense wrongful as against 
the person dispossessed. 17 M.L.T. 168 — 2 L.W. 
169 = 28 Ind.Cas. 85. 

— j-.\rts. 109, 120— Applicability of— Mesne profits — 
Suit for — “ When the profits are received” — Meaning of. 

Where the defendants wrongfully received profits 
which were actually receivable by the plaintiff but for 
an illegal patni sale which was afterwards set aside, 
the period of limitation is three years from the time 
when the profits were received. The clause “ when the 
profits are received '' in the third column of Art. 109 
means “when the profits arc actually received.” 8 
C.L.J. 181 = 13 C.W.N. 15 = 35 C. 996 = 1 Ind. Cas. 
157. 

Arts. 109, 120— ‘ Wrongfully received’ — Decree 

afterwards set aside on appeal — Does it include execution 
proceedings afterwards set aside on appeal for fraud? 

The word ‘ wrongfully ’ means ’ wrongfully in law . 
Possession obtained under orders of a court in pro- 
ceedings in execution of a decree, although such pro- 
ceedings are afterwards set aside on appeal as tainted 
with fraud, is not wrongful wiiliin the meaning of Art. 
109. Art. 120 applies to a suit for mesne profits against 
the person who was so in possession obtained in 
execution. (1905j 3 C.L.J. 182. 

• Art. 110. 

Synopsis. 

L Applicability and scope. 

2. Registered deed. 

3. Starting point. 

1 Applicability and scope. 

—Arts. 110 and 115 — Applicability— Tenant holding 
over and continuing in possession- -Suit against by land- 
lord for an amount as rent or as damages for use and 

occupation— Limitation. ■ , 

A tenancy by sufferance after the termination of an 

agricultural lease is converted into a tenancy of holding 
over by the receipt of rents for faslis subsequent to the 
termination of the lease. In such a case the possession 
of the person holding over would be that of a tenant 
and the claim against him for the same could only be 
on the basis of rent. The Article of the Limitation Act 
applicable would therefore be 110. Even assuining 
that the defendant was in permissive possession of the 
land and was net a trespasser and the action against 
him is one for damages for use and occupation such an 
action is governed by Art. 115 and not by Art. 120. 

It is not correct to any that the breach of a statutory 
duty to surrender possession on expiry of lease is the 
basis for an action for damages for use and occupation. 

The liability is referable to possession and enjoyment 
of the property by the ex-tenant and by reason of his 
enjoyment of the property the law implies an obligation 
to pay compensation. An action for damages for use 
and occupation against a tenant who continues in 
poaifit*^ titer the expiry of the lease is really based on 
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an implied contract and not either on tort or on a statu- 
tory obligation and the only Article of the Limitation 
Act applicable to such an action is Art. 115. 1948 M.W. 
N. 761 - A.I.R. 1949 Mad. 421 = (1948) 2 M.L.J, 542. 

Arts. 110, 115 and 120 — Suit for damages for use 

and occupation against tenant liolding over — Article 
applicable, See U. P. TEMPORARY POSTPONE- 
MENT OF EXECUTION OF DECREES ACT 
(X OF 1937), S. 5 (1) (n). 1946 A.L.W. 4 j2. 

.\rt?. 110. 115 and llrt — Scope. 

Ariicle Hi) will atVect Art. 115 but not Art. 116; 
in other words. Art, 115 will apply where there is 
no special provision (such as Art. 110), but Art. 116 
will apply whether there is special pr<A'ision or not 
A.I.R.' 1937Cal. 587 --4I C.W.N. 1001 ==68 C.L.J. 539 
-■=1.L.R. (1937) 2 Ca). 631 = 173 Ind. Cas. 540. 

.Arts. 110 and llS- Sult for rent based on kabuliyat. 

Where the plaintin'‘s suit jj. based on a kabuliyat 
and the claim is for arrears of rent, the suit is governed 
bv Art. 110 and not bv Art. 115. A.I.R. 1942 Cai. 
222 = I.L.R. (1941) 2 Cal. 335 - 45 C.W.N 787 = 
199 Ind. Cas. 788. 

Arts, no and 120— Suit for damages on basis of 

rent. 

When a purchaser under a revenue sale who has an 
option to annul an under-tenure under S. 37, Bcng, 
Land. Rev. Sales Act, 1859, annuls the under-tenure 
without receiving any rent from the holder of it, and sues 
the holder for damages calculating the same on the basis 
of rent, it is a suit for damages and not for rent and is 
governed by Art. 120 and not by Art. 110. A.I.R. 
1939 Cal. 468 = 69 C.L.J. 220 = 43 C.W.N. 469. 

—•Art. 110 — Suit for arrears of kattubadi — Limitation. 

A suit for arrears of kattubadi is a suit for arrears of 
rent for the purposes of limitation and is governed by 
Art. 1 10. It is immaterial for the purposes of limitation 
whether the inamdar is a grantee of tlie mehoram only 
or of both the varams. A.I.R. 1936 Mad. 147 = (1936) 
M.W.N. 129 = 43 L.W. 522 = 161 Ind. Cas. 336. 

.Art. 110— Arrears of rent. 

Article MO applies to a suit purely for recovery of 
arrears of rent and a claim for more than three years 
would be barred by time. 1936 A.W.R. 1025 = A.I.R. 
1937 All. 57 = (1936) A.L.J. 1384 = I.L.R. (1937) 
All. 140 = 166 Ind. Cas. 823. 

^Art. 110— Rent- Fees charged by Municipality 

for issuing permission for use of Klunicipal land. 

The fee charged by a Municipality for issuing a per- 
mission for use of Municipal land under the provisions 
of S. 90, Bombay Municipal Boroughs Act, is not rent 
within the meaning of Art. 110, and a suit for recovery 
of such fees is governed by Art. 120 as there is no other 
Article within which it can be brought. A.I.R. 1936 
Sind 184 = 30 S.L.R. 148 = 165 Ind. Cas. 369. 

Art. no— Rent— Money due on settlement by 

auction of dale and toddy palm trees. 

Money due on settlement by auction of date and 
toddy palm trees under which the settlement holders 
got the right to take the juice from the trees for the season 
does not amount to rent. Suit to realise such amount is 
governed by Art. 110. A.I.R. 1936 Pat. 403 
=3 B.R. 173=17 P.L.T. 363 = 15 Pat. 626=166 Ind. 
Cas. 488. 

——Alt. 110— Jodi and Road cess. 

Article no applin to a suit to recover arrear of jodi 
and road cess claimed by the Zamindar against the 
defendant who holds the suit land on service inam under 
him subject to payment of jodi as well. 21 Mad. 243 
and 22 Mad. 11, foil. 74 Ind. Cas. 968 = 1923 M.W.N. 
524 - A.I.R. 1924 Mad. 73. 
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Arts. 110 and 116 — Expiry of Kanom — Limitation 

for rent. 

The limitation for a '(,?• for rent after the expiration 
of a kanom is accordiiu to Ait. 1 16 and not Art. 110. 
(1916) 2 M.W.N. II' 37 Ind. Cas. >'3. 

.\rt. 110 -Co-shai^r occupying; property — Suit for 

rent. 

Suit for rent by a co-owner again.st his co-sharer who 
occupic<l the I'roporiy after the temt fixed for such, period 
is governed by Art. 120 and not by 110 or 115. 39 
Mad. 54 3.3 Ind. Cas. 705. 

— Xrts. no and 132— Applicahility. 

Plaintilf got on K 4-1896 usufructuary mortgage 
of some pt•op^rties and leased them to the mortgagors 
on the same day and on 1-9-1903 he again got usu- 
fructuary mortgage of the same properties and simple 
mortgage of some other pix'peities. In 1912 plaintiff 
sued on both mi.rlgages for sale t'f the pioperlie-.. llcUl, 
th.at the document of 1903 made the properties liable 
for tlic interest that the suit wa; governed by Art. 132 
and not Art. 110 and that he was entitled to interest. 
2 L.W. 853 = 30 Ind. Cas. 818. 

-Arts. 110 and 1 16 --.^rrerrs of Royally and Com- 
mission. 

A suit to recover arrears of royalty and commission 
is not one for rent within Art. lit) and is governed by 
Art. 116. 17 C.L.J. 372 19 Ind. Cas. 865. 

Art. 110 Suit by assignee of rent for arrears due— 

Bengal T. A. (1885). Sell. III. Art. 2 (li). 

Suit by assignee of rent to recover ilie arrear from the 
tenant comes under .Art. 110, Limitation Act and not 
under Art. 2 (A) Bengal Tenancy Act. 2 Ind Cas 
989 (Cal.). 

.\rts 110 and 120 — Revenue public. .Assignment of — 

Assignee’s righls---Rcvcriue Recovery .Vet, Ss.Zsmd 42 

An arrangement by which the G*>\crnment directs 
its ryot to pay to certain trustees of a mutt first crop 
assessment on the land instead of itvelf paying each to 
the said trustees is not an assignment by Government 
of the public revenue to the trustees. The tiustees 
on default by the ryot in paying the assessment 
should bring the matter to the notice of the revenue 
authorities, and it would be competent to the latter to 
realize the arrear under An. 2 of 1864 (Madras) and 
pay it over to the trustees, but the latter will not be 
entitled to sue in their own name for the amount. Ss. 2 
and 42 of the Revenue Recovery Act are applicable 
only to the public revenue nnd not to realization of 
sums due to an institution like the plaintiff's mutt. 
If the trustees are entitled under the arrangement to sue, 
m their own names their claim is only a personal one 
against the holders of the fund for the time being. Where 
the trustees arc not constituted inanulars but are entitled 
under the arrangement to sue in their own names for 
the first crop assessment, their claim is not one for rent 
■ meaning of the Rent Recovery Act or Art. 110 
of the Limitation Act. Such a claim falls under Art. 120 
of the Limitation Act. Where the trustees obtained 
a decree personally for their claim against the represen- 
tatives of the original ryot, who agreed with Govern- 
ment to pay over fiist crop assessment to the trustees, 
the latter arc not entitled also to a decree personally 
against the transferees who were possessed of the land. 
(1902) 13 248 = 26 M. 730. 

Alls. 110, 120 — Land Revenue Code (Bombay) — 

Rent — Revenue. 

Art. no governs only cases where the parties stand 
m the contractual relation of landlord and tenant, and 
there is a contractual liability to pay rent. The claim of 
an inamdar or assignee from Government to recover the 
assessment from the occupant of the land is not rent 
and Art. 120 applies to the case. So held by Ranade, J. 
and Whitworth, J., Crowe, J., disstnting. (1900) 3 
Bom. L.R. 135 - 25 B. 556. 


2 Registered deed. 

.Arts. 110 and II6 — .Applicability — Registered deed. 

A suit lor roctneiy of arrears of rent due under a 
registered mortgage-deed is governed bv Art. 1 16 and not 
by Art. IK). 53 C.L.J. 522 = A.I.R. 1931 Cal. 790 
= 133 Invi. Cas. 102 (1). 

— ' Arts. 110 and 1 16- -Registered Kahuliynt. 

Suit to recover icr.t reserved in registered Kabuliyat 
IS governed by Art. 116 and not 110 of the Limitation 
Act. 1 P.L.J. 37-2 F.L.W. 446 = 34 Ind. Cas. 754. 

.Arts. 110 and 116 -Suit for arrears of rent — Regis- 

itTcd lease. 

All- 116 ol the Liin. Act and not Art. IK) applies to 
a Miit fvVf aneai) ol lent due on a loeistered Iciise. 37 
»om. 656 -- 15 Bv>m. L.R. 836 - 21 ind. Ca.s. 315. 

-Arts. 110 and 116— Suit for rent- •Registered lease. 

Suit lor lent on a registered lease comes under Art. 1 ID 
and not Art. 1 16. 54 .Ml. 464 - 10 .A.L.J. I = 16 Jnd. 
Cas. 146. 

— Arts. 110 and 116— Suit for rent dismissed as barred 
— Regi'^tertd lease brought to notice of Court laicr. 

Where a suit for arrears of rent is dismissed as barred, 
and it is later lound tliai il',e suit was based upon a regis- 
tered lease the same can be let in evidence for purposes 
of saving limiiation. 11 hid. Cas. 6 (Cal.). 

— ^ — '.Arts. 110 and 116— Suit for rent on registered lease 
and claim against partner of lessee. 

A suit for rent based on registered lease and .also a 
claim against a partner or assignee of such lessee comes 
under An. 1 16. The assignccs’s liabilitv is based on the 
covenant for rent. 7 M.L.T. 419 = 20 M.L.J. 555 
— 6 Ind. Cas. 766. 

Arts. 110 and 116 — Registered lease — Holding over 

— Claim for rent — Limitation. 

Where after a registered lease has been determined 
and the tenant holds over, the claim for rent for the 
period of holding over is not a claim for compensation 
for the breach of a contract in writing registered. (1910) 
M.W.N. 186 = II Cr.L.J. 180 = 6 Ind. Cas. 754. 

Arts. 110, 116 — Royally, suit for. 

A suit for recovery of royalty upon a registered docu- 
ment is governed by Art. 116 and not Art. 110. 19 C. 
489, foil. (1908) 12 C.W.N. 724. 

— — Arts. 110, 116 — Suit to recover rent on a registered 
lease. 

_ A suit to recover rent based upon a registered lease 
• IS governed as to limitation not by Art. 1 16 but by Art. 
no. 15 C. 22, dissented from. 1903 A.W.R. 210 = 
26 A. 138. 

3 Starling point. 

Art. 110 — Starling point of limitation. 

According to the terms of the kabiiliyot by which the 
patni was created, the rent was payable in monthly instal- 
ments. The patni wa.s sold on May 15, 1933, for arrears 
of rent for the year 1339, B.S. It was, however, set 
aside on June 1. 1936 and the patnidar obtained pussf^* 
Sion of the patni immediately after the sale was fct aside 
on June 1, 1936. A suit for arrears of rent for the year 
1339 B. S. was filed on August 9, 1937, against the paw* 
dar : 

Held, that the suit having been brought within thiw 
years from the date when the patni sale was set aside 
and the patnidar was restored to possession was not 
barred by limitation. A.I.R. 1942 Cal. 222 = I.L.R. 
(1941) 2 Cal. 335 =45 C.W.N. 787 - 199 Ind. Cas. 
788. 

Art. HO — Royalty for mining — Time for pajm®* 

not stipulated — Proper time for paymoit. . 

Where money has to be paid under a contract wo 
the contract does not specify when such money is payaolci 
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then the money must be paid within a reasonable time. 
Where the contract states the royalty at a known rate 
IS to be payable in the absence of any direction as to 
when it is payable, the Court is bound to hold that it 
became payable within a reasonable time of the coal 
being abstracted. 

Having regard to the nature of the debt and the 
amount, held that a reasonable time to pav this royalty 
would be three months or so. 21 P.L.T. 442 = A I R 
1940 Pat. 609 = 6 B.R. 889 = 188 Ind. Cas. 411. 

Art. 110 — Fraud. 

brought a suit for rent against M and got an ex pane 
decree. In execution, he purchased the entire holding; 
subsequently the decree was set aside on the ground 
that the summons had been fraudulently suppressed. 
N then brought a suit for recovery of rents from M since 
the date of sale. It was contended by N that although 
the claim for rent for more than 3 years before institution 
of suit was barred by limitation, he could not sue M 
for rent because of Iiis purchase and hence his claim 
• for rent from the date of the purchase onward could 
not be barred by limitation as cause of action arose 
after the ex pane decree and the sale in N'<. favour 
were set aside. 

Held, that hJ could not take advantacc of his own 
fraud and since the cause of action was not suspended 
N'% claim for rent for more than 3 years before insti- 
tution of suit was barred by limitation. 3 Cal. 817 • 
23 Cal. 205, foil. 122 Ind. Cas. 241 - 8 Pat. 851 = 
A.I.R. 1930 Pat. 54. 

Art. 110— Starting point — Landlord and tenant 

the same person. 

When there is no one competent to sue, there can be 
no cause of action, and consequently limitation cannot 
run, because there is no one against whom it can run. 
Although under An. 110 the time from which period 
begins to run is “ when the arrears become due ”, that 
is usually the end of each fmli year, but a quite dilTcrcni 
time may in certain circumstances be the time from 
which limitation begins to run. 

Where the landlord and tenant were the same person 
till plaintiff was appointed a Receiver of the landlord’s 
interest, the arrears became due .as soon ns there was 
some one to whom they were payable, who was capable 
of enforcing the obligation by suit. In such a case arrears 
for more than three years can be had. 12 MI.A. 244 
and 27 Mad, 143, foil. 72 Ind. Cas. 5 = 46 Mad 579 
* 17 M.L.W. 344 » 32 M.L.T. 174 - 1923 M.W.N. 
252 « A I R. 1923 Mad. 461 = 44 M.L.J. 318. 

Arts. 110 and 116 — Suit for recovery of rent by 

assignee of landlord — B.T. Act, Sch. IK, Pa^l (2). 

A suit by an assignee from the landlord for arrears 
of rent comes under Art. 110 and not Cl. 2 of Part I 
of the Sch. Ill of the B.T. Act. Though the tenant holds 
under a registered lease a suit for recovery of the rent 
rt^vered by the lease docs not fall under Art. 1 16 of the 
Lim. Act. A registered patni lease provided that the 
rent should be paid in four instalments on four specified 
days in the year, held, that the period of limitation runs 
from the date on which each instalment fell due and not 
from the last day of the agricultural year. I Pat. L J 
506 = 3 P.L.W. 179 = 38 Ind. Cas. 102. 

Art. 110 — Suit for rent — Limitation— If runs from 

end of fasii. 

In a suit by the landlord for rent, time for purposes 
of limitation runs not from the end of the fasii but from 
the date the rent becomes due under the terms of the 
tenancy. 37 Mad. 540 12 M.L.T. 437:^^1912) 

M.W.N. 960 - 16 Ind. Cas. 934. ' ’ 

Art llO-^Unt iait->Lio)italloo, If runs fhan issue 

of patta. 

The ri^t to each instalment of rent accrues on the 
date fixed for the payment of the instalment according 


to the contract between the parties, or according to th? 
usage and not when a patta Is tende cd I imi at on 

oijama become due within Art. 1 10 Lim ^ Act 
the amount is finally ascertained by cone Sint th 
pute regarding the jama, when the landlord has 

Art. 110— Rent— Ascertainment of— Lmiifafmn 
Ccitain proccedms^ hv tenants acainst their ^4 

were pending before High Court i'n the meTn fn"c ft. 
andlord tendered a p,.-uc' for certain fad/ which !he 
len.ints reused to .scccpt. Thereafter, the Hich Court 
pronounced as judgment. The paua tendered was no 

of (he High Court therefore 
the landlord could not sue upon a, nor could he tender 
a fresh as the las/i in quc'-tion liad expired The 
andlord then sued under S. 9 to enforce acceptaneJof 
the paua which he had tendered and within tliVec vca?s 
from the date tins case w.is dcc-cod. sued for lont for 
ihc said fash \ held, that timo runs from the date of 
adjud^ation of the landlord's suit as it was only Then 
that the rent for the /or// was ascertained and recov^erable 
by landlord. 20 M.L.J. 927 = 9 M L T 82 - riQim 
M.W.N. 831 = 8 Ind. Cas. 1091. " 

—Art. 110—'* Ascertained rent ”-5uif for enforcement 
of acceptance of pafta-Dccision by High Court S- 
ring terms of patm rather permanently in a prior rccular 
A 1*^ — Termination of sumnnry suit.s 

A hndholdcr tendered the patta for Fasii lit 1 nn th* 
last date of the fasii ; and in the tenant's rcfusJi fn 
accept It instituted a summary suit for cnforcenKnt of 
acceptance of pat la. ^^uring the pendency of the summarv 
proceedings the High Court declared on 7-8-02 the ' 
erms of the patta m certain regular procceLgs in u 
tuted by the tenants subject of course to varh lin r 
circumqanccs justifying it arise. The summSv s?h,c 

uZl r f in tcSis onhe 

High Court judgment only on 24-5-04, The Dresenf 

suits for rent were mstituicd just on the date of The 

expiry of the three years period from 24-5-04 /i!)w 

that the rent for Fasii 1311 in respect ?f which sum^^rv 
proc^dings were pending became ascertained oT o? 
the date of the formal determination of the summarv 

27 M. 143, followed. 20 M.L.J. 927- 1910 mwm 
831 == 9 M.L.T. 82 = 8 Ind. Cas. 1091 

can be said to have been due within the oHhT 

Limilaiion Act. 20 M.L.J. 821 =, 7 m L T .,0^ 

6 Ind. Cas. 209 = 1910 M.W.N. 227. 

—Art. 110-Renl payable on a certain date— Tender of 
patta on a subsqeuent date— Effort of 

of Limitation— Madras Rent Recovery Act 

.he cb ™or ^eTa^li'*" l^fore 

(i.e.), when there is no dispuic^s^S t?e*amounT'^^'"*‘* 
time for a suit to recover it wfjl iSn from 
which it was so due. The fact that f 

tender .he pa.teh .'iU artel- a sub« K et* "“I 
operate to postpone the startin® .®®nnot 

.he fault waa ascertained a?d wit pa^'lf'eT m’ 
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Art. 110 — Starting point — Sum of money payable 

on a certain date. 

Although a sum of monc\ mav be payable on a speci- 
fied date, (he limitaiion for the recovery thereof need 
not necessarilv run from the same date. (1906) 1 1 C.VV.N 
57 5 C.LJ. 19. 

Art. 110 — ‘-When the arrear becomes due.” 

The point of linv.* at which rent may become due within 
the meaning of .Art. 1 10 though usually, is not necessarily 
always the close of the peiiod in respect of which it is 
to be paid. Lcgishition or custom or express contract, 
or the special circiiinstanccs of any case may make rent 
become due at a different point of time. Senihlc : — 
In the Limitation Act basing regard to the object of 
the Act. falling due of rent should mean the falling due 
of an ascertained rent which the tenant is under an 
obligation to pay and which the landlord can claim and 
if nccessarv sue for. (1903) H C.W.N. 162 ^ 14 M.L.J. 

I 6 Uom. L.R. 241 - 27 M. 143 = 31 I.A. 17 (P.C). 

.Arts. Ill, 116-Applicabillty. 

Sale and mortgage of lands by A in favour of B— Sale 
consideration left with B to be paid to .-fs creditor 
for debts due under mortgage and handnotes — Default 
by B— Handnotes paid by .1 — Same lands subsequently 
sold in execution of decree against .-1- Suit for possession 
and recovery of consideration — Suit held governed by 
Art. 111. read with Art. 116 and time-barred — Time, 
held began to run when handnotes were paid bv A. 7 
B.R. 5S7 A.I.R. 1941 Fat, 452 « 193 Ind. Cas. 172. 

Arts. 111.116 Applicability. 

Sale by A to B on f-ehruary 5. 1924 — Kahala reciting 
payment of full consideration— Suit bv A on April 25, 
1924, for declaration the sale-deed \s;is fraudulent and 
that no consideration passed— Suit dismissed also holding 
that part of consideration passed— Suit by A on August 
28, 1928, for enforcement of statutory charge for unpaid 
purchase-money Decree for sale of property for un- 
paid purchasc-moncy— Onlv portion of amount realised 
—Application under O. 34. r. 6, Civil P.C. for balance 
—Suit, held governed by An. U I and not Art. 116 and 
hence application barred. 15 Pat. 753 = 3 B.R. 191 
= A.I.R, 1937 Pat. 44 18 P.L.T. 176 = 166 Ind. Cas. 

599. 

Art. Ill— .Applicability. 

Article 111, does not apply to a case where no time 
was fixed for completing the sale and the purchasc-moncy 
was' not payable till some date after conveyance of the 
property. A.I.R. 1934 Lah. 296=154 Ind. Cas. 432 (2). 

.Art. Ill — Applicability. 

Article 111, is applicable only in two cases, and in 
no other. One is where the suit is to recover unpaid 
purchase-money after the completion of the sale. Then 
the suit has to be instituted within a period of three 
years from the date of the completion of the sale. The 
other is the case where the title is accepted after the 
time fixed for completion, when the suit should be insti- 
tuted within three years from the date of the acceptance. 
A.I.R. 1934 Oudh 240 ^ II O.W.N. 691 = 10 Luck. 
26 = 149 Ind. Cas. 529. 

Arts. Ill and 120 — Applicability. 

Suit by de facto guardian — Money left with vendee 
to be paid to minors on attaining majority — Suit by 
guardian as reversioner for the money — Article 120 
and not Art. Ill applied. A.I.R. 1933 Lah. 860 = 35 
P.L.R. 161 = 15 L. 35 = 147 Ind. Cas. 269. 

Arts. Ill, 116 — Scope- Sale of part of property 

by registered deed — Prior mortgage of whole property 
by vendor — Part of purchase-money reserved with vendee 
to pay oflf mortgage — Purchaser’s default in payment — 
Sale of property in execution of mortgagee’s decree — Suit 
by vendor for recovery of amount — Limitation — Starting 
point. 
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Article 1 1 1 governs suits for unpaid purchase-money 
payable to or to the order of the vendor under an agree- 
ment to sell and is independent of rights arising by the 
deed of sale because the terminus a quo is the date 
fixed for completing the sale or the date of acceptance 
of the title whichever is later. But where the contract 
to sell is embodied in a registered sale-deed the unpaid 
vendor can roly upon Art. 1 16, 

The plainiilT’s father sold to the defendant on April 
28, 1919, a portion of the properly which had been mort- 
gaged by the vendor to a third parly prior to the sale. 
A certain amount was reserved with the purchaser for 
redemption of the mortgage. The purchaser paid the 
balance and took possession of the properly but he did 
not pay the amount of (he mortgage to the third party 
who broughl a suit in 1924 impleading the mortgagor- 
vendor. and purchaser-defendant and having obtained 
a decree, sold the whole of the mortgaged property in 
execution on October 29, 1926 including the portion 
sold to the purchaser-defendant. The vendor instituted 
a suit for the amount reserved with the purchaser with 
interest on IX'Ccmbcr 4, 1926 : 

Held, that inasmuch as (he purchaser had. under a 
registered instrument undertaken to satisfy the mort- 
gacc-dcbl of the vendor wiili part of the purchase-money, 
there was implied in that ,'igiccmcnt, an agreement to 
indemnify the vendors against payment by the purchaser, 
that such agreement was broken only when (he vendor's 
property was sold in execution of the decree of the credi- 
tor. and that consequently limitation for the case began 
to run when the properly was sold on October 29, 1926 : 
that (he suit was governed bv An. 116, that, therefore, 
the suit was not barred. 37 L.W. 503 = 64 M.L.J. 

526 = (1933) M.W.N. 370 = A.I.R. 1933 Mad. 424 

= 56 L.W. 724 = 144 Ind. Cas. 550. 

Arts. Ill and 116. 

Vendor and purchaser— Price reserved with vendee 
for payment of vendor's creditors — Failure to pay — 
Suit by vendor for refund — Article 116 and not Art. Ill 
applied. (1931) A.L.J. 985 = A.I.R. 1931 All. 419= 
131 Ind. Cas. 686 (2). 

Art. Ill — Undertaking to pay debts. 

Some portion of the purchase-money was left by the 
vendor with the vendee to be paid to his (vendor's) 
creditor. The vendee failed to pay. Thereupon the 
creditor sued the vendor, attached and purchased this 
debt due from the vendee. He then sued the vendee 
to recover the debt from him basing his claim on the 
debt purchased by him. 

Hdd, that by his purchase of the debt the creditor 
stepped into the shoes of the vendor and obtained his 
right to r«ovcr the debt on account of breach of contract 
to pay the same to the creditor as agreed in the sale- 
deed. His suit therefore would be governed^ by Ad- 
116 and not by Art. Ill, although he based it on the 
debt purchased by him. 34 All. 459, foil. 118 Ind. Cas. 
445 = A.I.R. 1929 Lah. 395. 

— Art. Ill — Compromise in suit. . . 

Under a compromise in a suit for partition of joint 
property in order to adjust the difference between the 
prices of the properties which fell to the share of 
two contesting parties a certain sum was to be paid by 
/> to B. The amount was to b“ paid after one 
B brought a suit to recover the amount. D contended 
that the suit was time barred according to Art. I IL 

Held, that it was not a case of sale and amount m 
suit could not be described as purchase-money. Thei^ 
fore Art. Ill did not apply but the case was governs 
by Art. 120. Ill Ind. Cas. 29 = A.I.R. 1928 Lah. 662. 
Arts. Ill and 116. 

Suit for compensation for breach of contract in wr*^| 
registered to pay off mortgage is governed by Art. Ho 
and not Art. Ill or Art. 62. 97 Ind. Cas. J85 — " 
N.L.J. 107 = A.LR. 1926 Nag. 429. 
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Arts. Ill, 132 — Suit by vendor to enforce charge 

for unpaid balance of purchase-money— Transfer of Pro- 
perty Act, S. 55 (4) (b). 

Held, that a suit for the enforcement of the payment 
of purchase-money by sale of the purchased property 
is a suit to enforce a statutory charge dilYering from the 
lien which an unpaid vendor in equity possessed for the 
recoveiy of the balance of his purchase-money, and that 
the article applicable is Art. 132 and not Art. 111. 31 
C. 57 ; 21 A. 154 and 29 M, 305. foil. 1891 A.W.N. 1 
p. 130 overruled. (1908) A.W.N. 71 ^ 5 A.L.J. 243 
= 30 A, 172(F.B.). 

Art. Ill — Not applicable for enforcement of ven- 
dor’s statutory lien— T.P.A.. S. 55. See ART. 132. 
29 M. 305. 

— — Art. Ill — Suit to recover unpaid purchase-money 
and to enforce vendor's lien. 

A suit to recover unpaid purchase-money and enforce 
the vendor's lien is governed by Art. 111. 21 M. 141, 
foil. (1900) 24 M. 233. 

(Overruled in part by 29 M. 305. The difference of 
view as to. the applicability of the Article to enforce a 
charge has-now been set at rest by the express limitation 
of the Artcle in the new Act to personal remedy — Ed.). 

Arts. 112 and 120— Applicability- -Company — 

Winding up — Suit by liquidator to recover unpaid call 
without approaching Court and asking it to make a call 
— Limitation — Enforcement of statutor>’ liability — 
Procedure — Limitation. Sec COMPANIES ACT. 
Ss. 156 AND 186. 52 Bom. L. R. 559 = A.l.R. 1950 
Bom. 386. 

— ^Art. 112— Company in liquidation — Liability of 
member to pay calls barred under Article, 

A member of a company in liquidation is liable in 
respect of unpaid calls even though the calls were made 
by the company before it went into liquidation and the 
suit of the company for its realisation had become barred 
by thpc undei' Art. 112. A.l.R. 1934 Lab. 1015 = 36 
P.L.R. 282 155 Ind. Cas. 16. 

Art. 112 — Liquidation. 

A member of a company in liquidation is hablc to 
official liquidators in respect of unapid calls even though 
as against the company the realization of such calls 
may have become barred by limitation. 38 All. 347, foil. 

Liquidation gives the official liquidators a cause of 
action which the company may not itself have possessed. 
Just as a claim, if brought by the company, might be 
held to be barred by limitation, but not. if brought by 
the olficial liquidators, in the same manner a claim which 
might be held to be barred by the C.P. Code if brought 
by the company can be preferred by the official liqui- 
dators under the provisions of the Companies Act. 
I13Ind.Cas.91 =50AI1.476 26A.L.J.256 = A.l.R. 

1928 All. 272. 

Art. 112— Starling point oflimiUtion. 

Where the shares of a company arc forfeited by virtue 
of its art cles of association a suit brought within 3 
years from the time of forfeiture is within time. A.l.R. 
1940 Nag. 235 = 1940 N.L.J. 306 = I.L.R. (1942) 
Nag. 1 14 = 190 Ind. Cas. 639. 

Art. 112— Starting point of limitation. 

Where a company forfeited the shares of a member 
more than three years after the calls on the shares had 
become payable and instituted a suit against the member 
for the money payable in respect of the forfeited shares : 

Held, that the forfeiture of the shares could not revive 
claims to share money which had become barred under 
Art. 112 at the time of forfeiture, and the suit was not 
maintainable, 10 O.W.N. 457 «» 8 Luck. 723 = A.l.R. 
1933 Oudh 285 146 Ind. Cas. 825. 

Art. 112 — Starting point of limltatioo. 

A certain cwnpaoy known as the City Brick Co., 
ittued a number of shares and mortgaged them to the 


plaintiff. By a resolution of the City Brick Co., the 
unpaid calls were made pavable on August 1. 1921, 
but the shareholders took no notice of the calls. The 
plaimiff sued on his mortgage and obtained a decree on 
April 17. 1924. Meanwhile, on July 27, 1924, the City 
Brick Co., went into liquidation. The plaintiff bought 
the unpaid calls at the sale in execution of the mortgage 
decree on ^giist 14, 1924, and then sued the shareholders 
making the Liquidator of the City Brick Co., also a 
parly to the suit : 

Held, that Ail. 112 applied and that the suit was linic- 
barred ; limitation as regards the shareholders, viz.. 
the defendants began, to run from and after August 31, 
1921. A.l.R. 1932 Cal. 382 - 54 C.L.J. 588 = 137 
Ind. Cas. 380. 

—Art. 113. 

Synopsis. 

1. Applicability of Article. 

2. Starting point. 

3. Suit to enforce auarcl. 

4. Miscellaneous. 

1 Applicability of Article. 

,\rt. 113 —.Applicability. 

Claim for rccovci'y of ad\ocatc's fees. See LIMITA- 
TION Act (9 of 1908). ARTS. 84. 1 13 AND 115. (1947) 

1 M.L.J. 173 - A.l.R. 1947 Mad. 457. 

Art. 113— .Applicability. 

To the suit for specific performance of contract Art. 
113 applies. A.l.R. 1940 Lah. 225 ^^42 P.L.R. 194 
= 189 Ind. Cas. 418. 9 Ind. Cas. 243 (Oudh). 

Art. 113 — Suit for possession by holder of perpetual 

lease — Limitation. 

In cases, where a lease may be made by an oral agree- 
ment accompanied by delivery of possession, if possession 
has not been delivered to the lessee, the lease is not 
cfl'cctivc and there is no demise or tiansfcr : conse- 
quent!) the right to possession is not vested in the lessee. 

In order to make it effective, it is necessary that the 
lessee should obtain possession over the property leased. 

In such a case a suit for possession would be one for 
specific performance of an agree nent to tease. In all 
other cases, where a lease is made by a registered instru- 
ment, it effects an actual demise and the right to posses- 
sion becomes vested in the lessee. One of the rights 
of such lessee is to obtain and remain in possession 
over the properly leased. This right may be enforced 
by the lessee as well as by any transferee of his. in whom 
the lessee's right is vested from time to time. Such a 
lessee has a right to enforce his right to obtain and re- 
main in possession which he has acquired under the 
lease against the lessor by a suit and also a right to bring 
a suit for ejectment against a third person who happens 
to be in possession of the property leased and against 
whom the lessor docs not choose to take any action. 
The rights acquired by the lessee under the perpetual 
lease arc real rights which may be enforced by a suit 
for possession and not by a suit for specific performance, 
and to such a suit Art. 113, does not apply. I.L.R. 
(1938) All. 664 = (1938) A.L.J. 561 A.l.R. 1938 All. 
429 = 1938 A.W.R. 365 =176 Ind. Cas. 523. 

(Reversing A.l.R. 1935 All. 569 = 1935 R.D. 262 
= 1935 A.W.R. 72I.J 

—Art. 113 — Counter-claim for specific performance In 
suit for ejectment. 

In the nio/^sil Court, a counter-claim for specific 
performance in a suit for ejectment is incompetent ; 
any such claim must be enforced by separate suit within 
the time prescribed by Art. 113. 

Where, in a suit for ejectment, the defendant who 
claims specific performance of a verbal contract in 
possession has delayed enforcing his rights until at a 
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date subsequent to the raising of the ejcctment-action, 
his right to institute the counter-action became barred 
by limitation, he would he no bettor off tiian he would 
have been with the limitation bar in operation when the 
ejectment action was instituted. (1933) M.W.N. 10 
= A.T.R. 1933 P.C. 29 64 M l. .3. 103 = 37 C.W.N. 

265 35 Bom. L R. 223 -(1933) A.L.J. 611 = 37 

L.W. 253 57 C.L.J. 264 - 60 C. 9S0 - «0 I.A. 297 

- 141 Ind. Cas. 209 (P.C.). 

.'Xrts. 113 and 116 — Vendor’s suit for specific per- 
formance on covenant in sale-deed. 

Where the purchaser of a property agrees to release 
it from a m irigaec over it and he fails to so release it, 
tlie id' action for a suit by the vendor against the 

purchaser arises cither on the date of wliich the cove- 
nant was undertaken to be fuliilied or in any case not 
ialcr than the date when the vendor called upon the 
purchaser to fulfil it. Such a suit is governed by Art. 
1 16, and if for specific performance, bv Art. 1 13. 60 C. 
761 - A.l.R. 1933 Cal. 641 - 146 Ind. Cas. 863. 

.-^rl. 113 — Purchaser’s suit after possession. 

Quaere. — Where an intended li ansferce of immovable 
property has taken possession of ilic property but the 
requisite legal documents have not been executed, is 
the position of the transferee affected by the fact that 
the period or the time durinc which the transferee would 
be entitled to claim specific performance had passed 
by reason of the provisions of Art. 113, Limitation 
Act. 123 Ind. Cas. 799=^ 1 1 P.L.T. 478 = A.l.R. 1930 
Pat. 53. 

Art. 113 — Possession and specific performance. 

Vendee whose suit for specific performance is barred 
by Art. 113, cannot recover possession of the property 
sold because a suit for possession, i.e., to enforce his 
right under the contract with reference to property is 
essentially one for specific performance of a contract 
to which Ar(. 113 applies. A.l.R. 1922 P.C. 345. foil. 
116 Ind, Cas. 70 •• A.l.R. 1929 Nag, 298. 

Arts. 113 and 144 — Compromise-deed. 

A compromise-deed stated that the parties had agreed 
to exchange certain properties but that the exchange 
would take place on a future date. The suit was brought 
to enforce the terms of the compromise. 

Hcl'K the suit was therefore for specific performance 
of a contract to hand over the ownership rights in the 
property and not for possession of property in which 
ownership right had completely passed by the compromise. 
So the suit was governed by Art. 113 and rot by Art. 144, 
72 Ind. Cas. 1040 = A.l.R. 1923 Lah. 672. 

Art. 113 — Specific performance — Suit for, barred. 

The terms of the contract of 1888 were as follows : 
“ On looking into the accounts the amount found 
due to the said Saravana Pillai was Rs. 99,568-15-6. 
Saravana Pillai consented to receive this sum of rupees, 
etc.,* and sell the aforesaid villages to Sri Maharajulan- 
garu.” The suit for possession by Sri Maharajulangaru 
was instituted in 1900. 

Held, the suit becomes one for the specific performance 
of a contract which is barred by Art. 1 13. 68 Ind. Cas. 
172 = 45 Mad. 641 = 16 M.L.W. 169 = 31 M.L.T. 
146 = 49 I.A. 336 = 27 C.W.N. 408 = 21 A.L.J. 297 
= 37 C.L.J. 426 = 25 Bom. L.R. 640 = A.l.R. 1922 
P.C. 345 = 44 M.L.J. 740 (P.C.). 

— ■— Arts. 113 and 144 — Contract, meaning of — Suit 
for possession — Chaukidar’s lands transferred to Zamin- 
dar — Patnidar’s suit to enforce his rights^Limilalion — 
Bengal Act (VI of 1870), S. 51. 

” Contract ”, primarily means a transaction which 
createspersonal obligations but it may, though less exactly 
refer to transactions creating real rights. It is in this 
latter sense that the term is used in Bengal Act VI of 
1870, S. 51. A suit by a patnidar for settlement and 
possession of chaukidari chakran lands transferred to 


the zamindar is governed by Art. 144 and not by Art. 
113. 46 Oil. 173=16 A.L.J. 964 - 25 M.L.T. 8 
29 C.L.J. 193 = 45 I.A. 162=1 U.P.L.R. (P.C.) 
23=21 Bom. L.R. 506 = 10 L.W. 83 = 35 M.L.J. 
528 = 23 C.W.N. 198 = 48 Ind. Cas. 262 (P.C). 

Arts. 113 and 144— .Agreement to lease — Interest 

in immovable property. 

The agreement to grant or renew a lease is not im- 
moveable property and a suit for specific performance 
IS governed by Art. 113 and not Art. 144 of the Act. 
7 Bur. L.T. 268 = 8 L.B.R. 64 = 24 Ind. Cas. 911. 

.Art. 113 — Contract to resell. 

A suit for specific performance of a contract to resell 
is governed by Art. 113 and Limitation runs from the 
date of refusal. 29 Ind. Cas. 898. (Mad.). 

Arts. 113 and 144 — Suit by heir for possession. 

Suit by one heir for possession of his share by parti- 
tion of the property, in joint possession, of all the heirs, 
under an agreement entered into 5 years before suit, 
is governed by Art. 144 and time runs from the time the 
agreement is impcoch.cvl bv one heir. 20 P.R. 1913 
- ini P.W.R. 1913 - 185 P.L.R. 1913 = 19 Ind, Cas. 
411. 

Art. 1 13— .Mortgage by conditional sale — Agreement 

as to furcclo.sure — Suit for possession in terms of agree- 
ment — Limitation. 

Where certain occupancy tenants mortgaged their 
holding to one of the village proprietors who on a general 
partition of the estate agreed that on foreclosure of the 
mortgage he should give up the land and receive a pro- 
portionate amount in respect of his share, a suit to 
recover one’s share under the above agreement, though 
possession of immoveable property was involved in it, 
is one for specific performance of the agreement governed 
for purposes of limiiation by Article 1 13 of the Limita- 
tion Act. 138 P.W.R. 1911=217 P.L.R. 1911=11 
Ind. Cas. 299. 

Arts. 113 and 116, 83 and 110— Contract to pay 

money. 

A suit for failure to pay money according to contract 
is a suit for compensation for breach of contract and 
not one for specific performance and is therefore govem- 
c<l by Art. 116 read with Art. 83 and not by Art. 113. 
5 M.L.T. 211 =4 Ind. Cas. 1121. 

Arts. 113, 144 — Lessor and lessee — Contract of 

lease — Suit for specific performance — Suit for possession 
of immovable property. 

Where the lessors contracted to give possession to the 
lessees but did not do so and the lessee brought a suit 
for possession more than three years afterwards. Held, 
that (he suit was one for specific performance of the 
contract and was governed by Art. 113 and not Art. 
144 and the suit was barred by time. 1908 A.W.N. 
245 = 5 A.L.J. 529. 

Arts. 113, 116, 83— Suit on covcnant-Exchange 

deed — Indemnity clause, suit on — No suit for specific 
performance — Cause of action. 

A registered exchange deed provided as follows J 
‘ There is no dispute in respect of the said lands. If 
disputes should arise, the respective party shall be answer- 
able to the extent of his private property. Held, that a 
suit on thecovenantbyoneofthe parties, on dispossession 
is governed by Art. il6 and not by Art. 113 ; ^d that 
the cause of action arose on the date of the dispos^- 
slon, the covenant being a special covenant to indemnify, 
though in the absence of the special contract, the 
nant will be a covenant for title, in which case the 
cause of action would have arisen on the date of the 
deed. (1908) 18 M.L.J. 477 = 31 M. 452 = 5 M.L.T. 
2 1 1 • 
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Art. 1 13 — Suit by putnidar against zamindar for 

posession of lands granted on putni. 

A suit by a putnidar for possession of land granted 
by a zamindar on putni in 1854 and subsequently re- 
sumed by Government and made over to the zamindar 
only in 1899 is governed by Art. 1 13. (1907) 34 C. 5G4. 

Art. 113 — Suit for recovery of immovable 

property based upon a compromise — Compromise 
not itself a document of title. 

Certain revenue court suits were referred to arbitra- 


tion and an award was made to the ciTcct that the ” plain- 
tiff’s claim in all the suiu be dismissed with costs and 
that the defendant bear his own costs The award, 
however went on to declare that, according to the terms 
of a compromise, arranged between the parties, die 
parlies should transfer the one to the odicr different 
portions of the property which was in dispute. No steps 
were actually taken to complete the transfer thus recited 
as having been agreed to between the parlies, but one 
of the parties brought a suit to recover the properties 
agreed to be transferred to him. Held, dial the limi- 
tation applicable was that prescribed by S. 113 as the 
suit was not one for possession of property to which 
Art. 144 would apply. 1904 A.W.N. 72 — 26 A. 497. 

Arts. 113, 144. See 17 M.L.J. 505 = 30 M. 486 

= 2 M.L.T. 443. 


2. Starting point. 


Art. 1x3 — Scope of — “ Date fixed *’ — Meaning — 

Agreement to sell pending suit — Starting point for 
soit to enforce specific performance of. 

When the date b fixed, under the first part of column 3 
of Art. 113, Limitation Act, limitation begins to run 
forthwith as the dale b certain. But where no such 
time b fixed and where the party against whom the limi- 
tation rum b not in a position to know of the occurrence 
of the contingency contemplated by the contract, lime 
begins to run only when he has notice of the refusal of 
the performance. The words “ date fixed ” are compre- 
hensive to include a date which can be ascertained with 
reference to an event certain to happen. 

An agreement to sell certain property pending a suit 
•was in these terms : “ As regards the balance ofRs. 2,400 
since a suit has been pending concerning the same pro- 
perty. I shall receive it before the Sub-Registrar upon 
-executing a salc-dccd the moment the suit b disposed 
of ? On a question as to the starling point of limitation 
for a suit to enforce specific performance of the agreement. 

Held, : The parties under the document contem- 
plated a date which may be ascertained with reference 
to an event certain to happen that b disposal of the 
luit pending at the time of the agreement and that 
would be the starting point. 63 L.W. 605 = 1950 
M.W.N. 412 = A.I.R. 1950 Mad. 820 = (1950) 2 
M.L.J. 163. 

Art. 113 — Starting point of limitation — ‘Fixed*» 

•significance of. 

The period of limitation for a suit for specific per- 
formance of a contract, which b governed by Art. 113 
commencei from the date fixed in the contract itself 
■which b to be specifically enforced, whether the contract 
be oral or in writing. The force of the word ‘ fixed ’ 
Implies that it should be fixed definitely and should not 
be left to be gathered fiom surrounding circumsunccs of 
"the case. A.I.R. I933 4'° “ (*933) A.L.J. 300 

■WK 145 Ind. Cas. 566. 

^Art. 113 — Starting point. 

Where there b no rim; specified for the performance 

a contract for sale, time would run from the date of 
refusal by the vendor to conv^. Article applicable 
it Art. I‘I3 p Limiuiion Act. 49 C.W.N. 371 . A.I.R. 
■945 t 3 al. 355. 

lo*— F. Y. D.— 5® 


-^113— Startingpointof limitation— Contract 

ot sale. 

A contract of sale was entered into on July 18, 1034 
and the vendor prombed to execute the sale-dccd when 
botli of his broilicre who were residing elsewhere returned 
to the village m May-June, 1935 : 


Held, tliat thb was too indefinite to be regarded as 
fixmg a “ date ” for the performance of the contract 
and the period of lumtation must be computed from 
the date of refusal to perform, i.e., the date of the reply 
notice sent by the vendor wherein he denied the contr^t. 
A.I.R. 1944 Mad. 218 = 56 L.W. 679 = 1943 M.W.N.' 
7*8 = (1943) 2 M.L.J. 584 = I.L.R. (1944) Mad. 742 
= 215 Ind. Cas.310. 


Art. 113 — ^Applicability — Starting point of limi> 

tation. 

The question as to whether the first part of Art. 113 
is or b not applicable, must depend to a great extent 
on the language of the agreement. 

By an agreement between A and B, B agreed to finance 
the litigation of A in respect of certain property in return 
for a part worth about one lac of Rupees of the reco- 
vered property, knowing well tliat the litigation would 
cost al^ut Rs. 9,000. It was also provided that if an 
appeal was preferred to the Privy Council, B would 
get a greater share, A was a man of weak intellect 
and was in the habit of drinking. B instituted a sui t 
for the specific performance of the contract more than 
three years after the date of the decree but witliin three 
years of the refusal to perform the contract : 

Held, that B was entitled to get hb share after the 
decree which undoubtedly meant when the decree 
became unassailable. The decree had not become 
unassailable. It was liable to be challenged in an appeal 
to the High Court, and on the deebion of such an appeal, 
by an appeal to hb Majesty in Council. The date of the 
decree could not, therefore, be regarded as the date on 
which B became entitled to hb share. It must be, there- 
fore, held that no date for, the specific performance of the 
contract was fixed within tiie purview of Article 113. 
The second part of Art. 1 13 would, liicreforc, be applica- 
ble to the facts of the present case and the suit was witliin 
lime. A.I.R. 193O La!i. 23 = 181 Ind. Cas. 728. 

Art. 113 — Suit to enforce agreement to partition 

— Limitation — Starting point. 

Where a deed of agreement to partition stales that the 
partition should be effected witliin six months from 
the dale of the agreements by getting the properties 
divided according to share by calling certain gentlemen 
and get the partition deed executed and regbtered, 
the suit to specifically enforce tlic agreement b governed 
by Art. 113, and time runs after die lapse of six months 
from the dale of the agreement. 61 C.L.J. 551 = 163 
Ind. Cas. 663. 

Art. 113 — Applicability — Starting point of llmi> 

tation. 

A suit to enforce tiie rights arbing under a contract 
comes under Art. 113. If no time is fixed for the pur- 
pose ofcnforcing the obligation in the contract, limitation 
runs from the date of refusal of the defendant to perform his 
part of the contract. 39 C.W.N. 716 = 163 Ind. Cas. 
347- 

Art. 113 — Specific performance— Starting point. 

If the suit b for specific performance of the contract 
of sale, then it would be governed by Art. 113, 
Limiution Act and rime would begin to run from the 
date when there was failure to perform it, A.I.R. 1936 
AIL 870 = 193C A.W.R. 1197 166 Ind. Cas. 908. 

—Art*. 113 and 114 — Applicnbility, 

Where a partirion deed provi^d that if any inequality 
was discovered in the shares allotted by the deed, the 
penoo who had excess land in hu possession was to 
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make good the deficit in the other side by giving suffi- 
cient portion of land from a certain field adjourning 
the latter's share, and a suit for possession was filed 
on the strength of this provision : 

Htld. that thr' mere discovery of an inequality could 
not have il\r efh ci in law of putting an end to the sepa* 
rate ownerjhip cicauxl by ihu partition deed and making 
the sharci*^ co-owiitrs in re>pect of the land from which 
tlie excess was to be made good so as lu render the 
possession of the defendant a mere co-owner’s posses- 
sion ; the prove^ion was a mere covenant and the suit 
for possession, a suit lor specific performance of the 
covenant ; and the suit was therefore governed by 
Art. 1 i3aiKl net by Art. 1 14 or Art. iQO. (1935) M.W.N . 
540 =2 A.I.R. 1935 Mad. 559 = 42 L.W. 208 = 15G 
Ind. Cas. 879. 

“—Art* 113 — Specific performance — Prior pur* 
chaser vigilant about her rights — Delay of nine 
years in filing suit — Whether can be excused. 

Where it cannot be said that the plaintiff has slept 
over her rights for she obtained possession of the land 
at the time when the contract was entered into, and 
since that time, has been in possession and enjoyed the 
usufruct Utereof and tlic real right of action had accrued 
only some time before institution of proceedings : 

Htld^ that a lapse of time of nine years was not fatal 
to an action for specific performance of an execute 
contract. A.I.R. 1934 Rang. 310 » 1^4 Ind. Cas. 80. 

Art. 113 — Sale of property — Agreement to re* 

convey — Denial of agreement. 

Where a person sells a property and takes a separate 
agreement to rc-scll it to him and subsequently, on his 
demanding the re-sale, the purchaser denies the agree- 
ment, die denial amounts to a refusal to perform the 
agreement within the meaning of Art. 113, Limitation 
Act. 36 Bom. L.R. 290 = A.I.R. 1934 Bom. 171 = 151 
Ind. Cas. 536. 

Art. 113— Performance is refused* 

Where there is no date fixed for the performance 
of the contract, time will run against the plaintiff from 
the date of the refusal of a demand by the plaintiff for 
performance. A.I.R. 1934 Boni. 491 = 36 Bom. L.R. 
1068 = 154 Ind. Cas. 680. 

Art* 113 — Agreement to convey specific area of 
land — Limitation— Starting point* 

Where Uio parties entered into a compromise in 1918 
under which the defendant agreed to give a certain area 
of land to the plaintiff and the plaintiff sued in 1929 
for recovery of the land ; 

Heldy that the suit was one to enforce an executory 
contract, falling within Art. 113 and as there was no 
date fixed for performance, and no proof of demand 
and refusal more than three years before the suit, the 
suit was not time-barred. 32 P.L.R. 761 » A.I.R. 
1932 Lah. 24=135 Ind. Cas. 233. 

Art* 113 — Starting point of limitation — Refusal 

must be un condition^. 

The Urmimis a quo xinder Art. 1 13 in a ease where 
no date for the performance of the contract is fixed, is 
the date when die plaintiff has notice of the refusal of 
performance and refusal for the purposes of tliis rule 
means unconditional refusal. 33 P.L.R. 562 = A.I.R. 
1932 Lah. 36 — 139 Ind. Cas. 121. 

Art* 1x3 — Second part of the article applies only 

when the first does not apply* 

If a ease ostensibly falls within ihc contents of Col. 3, 
Art 1 13, Cl. 2 should not be resorted to. 

G purchased certain land in auction from Govern- 
ment, and deposited the earnest money. As he had 
no money to pay the remaining instalment, he sold 
the land to D who was to pay the remaining izutalments. 

G agreed dial when he would acquire full proprietary 


rights in the land, he would execute a sale-deed in favour 
of D. D also could not pay all the instalments and trans^ 
ferred his rights to L and agreed to transfer the land to L 
^tcr G transferred the same to him. The remaining 
instalments were paid by L and G got the full proprie- 
tary' rights on lyh June, 1920 and L brought a suit for 
specific performance on I9lh July, 1924- 

Held, that under the Punjab Colonization Act G 
did not get full proprietary rights as a matter of course 
from the payment of Utc last instalment and the first 
portion of Art. 113 had no application. The second 
portion of Art. 113 therefore applied and time began 
to run L had notice that the performance of the agree- 
ment had been refused. A.I.R. loqo Lah. t020s^2i 
P.L.R. 636. 

Art* 113 — Performance depending on two 

contingencies* 

The lirsi part of Col. 3, /Vrt. 1 13, docs not apply to a 
loosely worded agreement in which the promisor under- 
take to execute a sale-deed, not on the happening of a 
particular event but after payment of the last instalment 
in the Government Treasury and after the acquisition 
of proprietary rights — events which cannot have happen- 
ed simultaneously. 1 19 Ind. Cas. 491 =11 Lah. 69 = 
31 P.L.R. 352 « A.I.R. 1930 Lah. 34. 

Art* XX3 — Refusal to perform. 

In order to bring a ease in the second part of Col. 3, 
Art. 113, it is necessary to establish not only that the 
promisor refused to perform the contract but that the 
promisee had knowledge of such refusal more than three 
years prior to the suit for specific performance of a 
contract, i ig Ind. Cas. 491 = 1 1 Lah. 6g = 31 PX.R. 
352 = A.I.R. 1930 Lah. 34. 

Art* X13 — Where an agreement slated that another 

lease would be executed, but in die contract no date 
was fixed for the execution of the second deed, 

Held, Utc three years period of imitation for specific 
performance began to run against the plaintiff when the 
first had notice that the defendant refused to execute it* 
102 Ind. Cas. 305 = A.I.R. 1927 Nag. 353. 

Art. 113 — Where a date is not fixed for specific 

performance, time does not commence to run till specific 
performance has been demanded and refused. 79 I*'®- 
Cas. 278 = I Bur.L.J. 171 = A.I.R. 1923 Rang. 44- 

Art. 1 13 — Redemption of mortgage* 

Where a usufructuary' mortgage proWded that redemp- 
tion was to be effected within two years and that on the 
failure to do so, the mortgagee had the right to take 
the land out-right. 

Held, that though the clause as to forfeiture should^ 
under the law in force prior to the T.P. Act, be construed 
strictly and given effect to if the mortgagors failed to 
redeem yet where the mortgagees prevented redemption 
in spite of mortgagor’s readiness to redeem, that would 
give the mortgagors a cause of action. Regarded as a 
suit for specific performance of the convenant to nlloW 
redemption in two years, the period of limitation would 
be three years from the date on which redemption 
refused. 76 Ind. Cas. 624 = 2 Bur. L.J* 119 — A.I.R» 
1923 Rang. 232. 

Art* 113. Wliere in pursuance of a contract to sell 

tlie vendor gives the vendee possession of the property^ 
limitation agdainst the vendee will only commence to 
from the date when the vendee became aware that the 
vendor refused to complete the contract. 72 Ind. Cas. 

6 = n L.B.R, 462 = A.I.R. 1923 Rang. 125. 

Art* 113, The defendant through her attorney 

agreed to convey six of the well-sites received for 1902 
and three of the wcU-sitc$ to be received for 1903 
in pursuance of this agreement the defendant conveyetl 
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to the plaintiff six specified well sites of those issued in 
1902, but failed to convey three of those received for the 
year 1903, 

Hetd^ if specific performance could properly be sued 
for the suit would be governed by Art. 113 but time 
could run from the date on which the planiiiff had 
notice that performance was refused. 4 UB.R. ar 
= 4 U.B.R. 38 = 4 U.B.R. 35 = A.I.R. 1921 U.B. 16. 

Art. 1x3 — Starting point of limitation — Con- 
Itix* sale of immovable property — No time 
f iaed — Purchase of property in execution sale with 
notice — Suit for specific performance — Limitation. 

In a suit for specific performance of a contract of 
sale in which no time was fixed for execution of the 
conveyance the plaintiff impleaded as additional defen- 
dant an execution purchaser of the properly with notice 
of the contract. The auclion-purchascr was added 
at a time more than 3 years from the date of the refusal 
by the vendor to perform his contract. It was not 
alleged or proved that the auction-purchaser had refused 
performance of the contract more than three years 
before he was impleaded. Held, that the suit was institut- 
ed within time under Article 1 13 of the Limiution Act. 
38 M.LJ. 29 = II L.W. 35 = (1920) M.W.N, 122 « 55 
Ind.Cas.533. 

Art. 1x3 — Agreement to lease. 

Where a person who has agreed to execute a lease 
fails to do so and the promisee docs not demand exe- 
cution within three years from the completion of the 
agreement a suit for specific performance is barred. 
(1920) P.H.C.C. 17 4 P.L.J. 447 = 52 Ind. Cas. 452. 

^ Arts. 113 and 149 — Contract to re-exchanao— 
Suit on.. ^ 

Where the parties to a deed of exchange expressly 
agree that, in the event of obstruction to the oUier 
partly in enjoyment of the property exchanged each 
should return to the other what is taken, the covenant 
b in the nature of a condition subsequent. A suit 
based on the covenant is governed by Art. 149 and 
not by Art. 1 13 of the Limitation Act. The defendant 
in sucli a suit cannot avail himself of the pica of a bona 
fide purchase from one of the parties to the exchange 
as the transferee cannot got a larger estate than the 
transferor. 42 Mad. 690 = 51 Ind. Cas. 939. 

■ Art. 1x3 — Starting point of limitation. 

The time for limitation in a suit for specific perform- 
ance begins to run from the date the cause of action 
arises, that is, from the date fixed for the performance 
of the contract and not from the date of payment of 
consideration or taking possession. 4 P.L.W. 192 
= 44 Ind. Cas. 244. 

Art. 1x3 — Starting point of limitation — Right to 

specific performance vesting in third party. 

In cases when the right to sue for specific performance 
vests in a third party to whom the ascertainment of the 
date on which performance becomes due, need not 
necesarily be known, the doctrine cerium est quod 
cUm ftiii ^test will not apply and time begins to run 
from the date of refusal of performance. 41 Mad. 18 
» 33 M.L.J. 35 = 6 L.W. 192 — 41 Ind. Cas. 807. 

Art. 113-^tarting point of limitation. 

A suit for specific performance of a contract u to be 
brought within 3 years from the date when the per- 
fonnance is refused. ^ Cal. 790 = 23 C.LJ. 26 « 20 
C,W.N. 970 = 35 Ind. Uu. 305. 

■ -- A rt. tX3*-4tartiiig point of limitarioM — Trmu- 
for of Property Act» S* 54. 

A vendee who has paid up the purchase-money 
bring a suit to have a registered deed executed for com- 
pletmg his title under S. u of the T.P. Act unless 
St is btured by Art 1 13 of the Limiution A^ Where 
the date for the performance is not fixed^ time under 
Art 113 rum from date of refusal 33 Ind. Gas. 761 
(LS.). 
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y3— Notice of refusal— Specific perfor- 
mance of unregistered saJe. 

The limitation for a suit for specific performance 
of a contract to sell (the sale-deed being unregistered) 

iendnr'' ‘ n*" time when the vendee knows lliat 

vendor .cfuscs to sell. 9 Bur.L.T. 45 = 32 ind. Gas. 

-—Art. ii3--Notice of refusal— Performance of 
contract of sale. 

Time under Art. 1 1 3 of the Act for specific performance 
of contact of sale begins to run from the date when 
plaintiff comes to known of the refusal to execute the 
document and when no sale is specified, o Bur L T 
016 — 32 Ind. Cas. 573. ’ ' ' 

—Art. 113 Starting point of limitation. 

When there is no date fixed for performance of a 
contract lime begins to run from the date when the 
performance is demanded by one party and refused bv 
the otlicr. (1912) M.W.N. 1004 = 17 Ind. Cas. 399. 

Art. 113— Starting point of limitation— Suit for 
specific performance— No time fixed for perfoV- 
mauce. 

In suits for specific performance where no time it 
hxod for performance, limitation commences from the 
time where performance was asked for and refused. 

1 1 Ind. Cas. 25 (Sind). 

Art. 113 — Starting point of limitation. 

In a suit for specific performance of a covenant, time 
begins from the date when performance is refused. 36 
Cal. 675 = 9 C.L.J. 523 * I Ind. Cas, 626. 

3- Suit to enforce award. 

Art. 1 13— Applicability . 

/^ticle ! 13 does not apply to a claim under an award 
whi^ K not a declaratory one. 36 Bom.L.R. 174 = 
A.I.R. 1934 Bom. 140 = 151 Ind. Cas. 156. 

— — ^s. 113 and K20— Suit to enforce award. 

Suits to enforce awards arc governed by Arts 120 
and not by /\rt. 115 or Art. 113. 117 Ind. Cas. 

= 23 S.L.R. 417 = A.I.R. 1929 Sind 168. 

^Arts. 113 and 148. 

Limitation for a suit to enforce an award depends on 
Uw nature of the relief sought ; if the award is to the 
effect that the defendants shall hold the land as usu- 
frucluary mortgagees for a definite sum, and the plain- 
Uffssuc for redempuon, the Article applicable is Art. 148 
?o8*"^' ^ ^ U.B.R. 124 = A.I.R. 1923 Rang. 

Art. if3— Suit to enforce award— Limitation 

The word ‘Contract’ in Art. 1 13 of the Limitation Act 
docs not include ‘award.’ 51 Ind. C^. 999 (Cal.). 

— - Arts. 113, 1x5 and 144 — Suit to enforce award — 
Limitation. 

An award does not embody a contract and a suit 
to enforce it is not governed by Arts. 113, 115 and 116 
of the Limitation Act. The limiution applicable to 
the enforcement of the relief given by the award being 
dependent upon the nature of the relief. A suit for 
possession of immovable property in the basis of an 
award is governed by Art. 144. 4 Q.L.J. 487 = 42 
Ind, Cax. 1 16* t / ^ 

176-Suit to enforce award. 

Art. 176 of the Limiution Act does not apply to a 
regukr suit for the recovery of money due ^ndcr an 
awarf or for s^cific performance of an award 5 the 
penod of biniutjon for such a suit would be six years 
under Art. 120. 40 Ind. Cas. 821 (U.B ) ^ 

A suit to recover a balance of money due under the 
ternu of an award is not really a suit for “ the specific 

performance of a contract ” within Art 112 of thi* 1 1 !!?- 

..d«. Ac., wh.= U.C Cou« i’Acm „Vr 
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balance it is only directing payment for compcnsatio 
for non-compliance with the terms of die award. 16 All. 
3 and 5 All. 263, not oil. 265 P.W.R. 1912 = 259 P.L.R* 
IQ12 = 32 P.R. 1913 •- 16 Ind. Cas. 804, 

* -Arts# if3> n6 and 120 — Suit to enforce award— 
Suit to recover money under an award — Nature* 


[^>'On a reference, tho arbitrator gave an award on 
Januar>' 12th, icy).}, providing that the defendant should 
pay R-s. 350 to the plainiilT by June 27th and in case of 
default the plaijuifl' should recover the same with inte- 
rest. 'I he defendant made default and the plaintiff 
sued in 1909 to recover the sum with interest. Heldy 
that tfie suit was not one for specific performance of a 
coniracl and was not governed by Art. 1 13, but Art. 1 16 
or 120 and was witliin time. 34 All. 43 » 8 A.L.J. 1 138 
= II Ind. Cas. 705. 


*Art» 113 — 'Contract* — Suit open an award* 


A suit based on an award for recovery of immov- 
able properly is not a suit for specific performance of a 
contract and Art. 113 docs not apply to such a suit* 
(1906) 4 C.L.J. 1G2: 33 Cal. 8Ui. 

Nor a suit to enforce an award. 23 M. 593 » foil, (igoi) 
A.W.N. 83 = 23 A. 285. 


4. Miscellaneous* 


Art* 1 13 — Absence of demand — Effect — Suit pre- 
mature as limitation not commenced — Effect. 

Where a suit Is premature because no demand was 
made prior to institution, the plaint cannot be returned. 
Ti)c Court will have to consider whether costs should be 
disallowed 1 1 Ind. Cas. 25 (S’Od). 

Art. 115. 

Synopsis* 

I* Applicability and scope. 

2r Bailment* 

3 * Claim for use and occupation* 

4* Company* 

5* Compensation — Meaning of* 

6* Continuing breach. 

6 (a) Deposit* 

7* Implied contract* 

8* ‘ Registered* — Meaning of* 

9* Starting point. 

10* Successive breachers* 

XI* Suit against carriers* 

12* Suit between tenants^in-commoa or co- 
sharers* 

13* Suit for accounts. 

14* Suit for specific sum* 

15* Thavanai contract* 
i6« Work done 

1. Applicability and scope* 

Arts. X15 and lao— Applicability— Suit for 

money on basis of ekramama. 

A suit for money on the basis of the terms of an ckrar- 
nama on an allegation that the defendant failed to 
perform the obligations imposed by the ekraniama U 
governed by Art. 115, and not by Art. 120 S 10 
of the Limitation Act. A.I.R. 1948 Cal. 207 ’ 


of pay. Set 
M.L.J. 389 

Art. Z15— Applicability— Suit by member 

Against District Council for travelling allowance— ~ 
Travelling Allowance Rules, R. 79 (i) (*vU)— CP. 
Local Self'.Govemment Act, S. 73 (3). 

79 (i) (xuii) of the Travelling Allowance Rules of 
the Districi Council, merely empowers the Council to 


Arts. 115 and tso — Applicability. 

Suit by Government servant for arrears 
LIMITATION ACT, ART. 102.(1047) 2 
=A.I.R. 1947 F.C. 23 (F.G.). 
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ay members a certain travelling allowance if and when 
it so desires. There is, therefore, no statutory obli- 
gation to pay under that rule. The obligation arises 
out of the further step which the District (^uncU takes 
to implement its powers. The Districi Council says, 
in effect, by its resolution Utat if members undertake 
certain journeys then in the exercise of the powers con- 
ferred on the Council, it will pay them certain sums of 
money. When journeys are undertaken there is an 
implied contract to pay. That contract is not in svriting 
registered and so Art. 1 15 of the Limitation Act applies 
to a suit by a member against the District Council to 
recover travelling allowance which the latter has under- 
taken to pay by its resolution. S. 73 (2) of the C.P- 
Local Self-Government Act does not apply to a breach 
of contract, and k, therefore, inapplicable to the suit. 
I.L.R. (1946) Nag. 392 = 224 Ind. Cas. 12 — 1946N.L.J. 
358 == A.I.R. 1947 Nag. 153. 

- —— Arts* X15 and x20 —Suit for recovery of Provi- 
dent Fund money — Limitation* 

A suit for recovery of the amount standing to the 
credit of the plaintiff in the Provident Fund of Calcutta 
Corporation is governed for purposes of limitatioD, 
not by Art. 1 15, but by Art. 120. I.L.R. (1944) i Cal. 
463 s=s A.I.R. 1945 Cal. 144. 

Art. 115-A — Suit for arrears of rent under a kabuliyat 

is not governed by Art. 115 but by Art. no. A.I.R* 
1942 Cal. 222 * I.L.R. (1941) 2 Cal. 335 = 45 C.W.N* 
787 = 199 Ind. Cas. 788. 

—Arte* 1x5 and 52. 

In a suit, for balance due on account of goods sold 
and delivered from time to time, the evidence was of 
sale ana delivery of goods and tltcrc was no evidence 
that the buyer ever had any acccount submitted to hini 
or that he ever agreed to be bound by any account ; 

Held, that the case did not fall under Art. 115 but 
under Art. 52. A.I.R. 1940 Bom. 158 = 42 Bom.L.R. 
227 as I.L.R. (1940) Bom. 127 « 188 Ind. Cas. 300. 

^Arts* 1x5 and 49 — Cause of action arising ex delicto 

— Article 49 and not Art. 1 15 applies. A.I.R. 1939 Nag- 
*77 — *939 N.L.J. 190 = I.L.R. (1939) Nag. 498 
183 Ind. Cas. 386. 

Art. 115 — When the gold is purchased from the 

defendant himself and is left with him for preparation in 
ornament, a suit for breach of contract in respect of it H 
governed by Art. 115. {1937) 20 N.L.J. 198. 

Arts* 1x5 and 120 — Suit for recovery of dues 

under Bihar and Orissa Municipal Act — Lim itetion> 

Article 115 and not Art. 120 applies to a suit by a 
Municipality governed by Bihar and Orissa Municipal 
Act, for recovery of dues from the defendant, who 1* 
given the right to collect the tolls in a market under a 
settlement for two years, where the sum sought to W 
recovered is due to the plaintiff under a contract by 
which the defendant had bound himself to pay a 
amount annually and there had been a breach o* 
contract by the defendant. 18 P.L.T. 252 — j" 
1937 Pat. 360 = 3 B.R. 361 = 16 Pat. 302 =* 169 Im* 
C 2as. 364. 

Art* 115 — Suit for maintenance — Suit for 

tenance by even a Hindu under contracts is governed bj 
Art. 1 15, Limitation Act. 16 P.L.T. 789 = A.LR- *93^ 
Pat* 158 ss 2 B.R. 333 (2} s 161 Ind* 0^.478. 

^Arts. 115 and xx6 — Articles 115 and 1x6 arc not 

controlled by S. 24, Limitation Act* A.I-R- ^ 93 ^ 
Rang* 5x0 = 166 Ind. Cas* 48. 

^Arts. 1x5 and 36 — Suit by landlord against 

for unauthorised use of water — Art. 36 and not ^rti^ 

1 15, applicable. (1936) M.W.N. 196 « 70 M.LJ* W 
= A.I.R. 1936 Mad. 250 « 43 MX.W. 429 =* I®* 
Ind. Cas. 538 (2). 
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A rta. 115 and 5a — Article U5 is a general 
provision applicable to all actions tx contractu not other- 
wise specifically provided for. 

D contracted with N to supply goods and render 
services to N for a certain sum. After the contract 
was broken, P purchased the debts due .to D ffoni 
on account of goods supplied and services rendered by 
D to P sued //for the debts. . i t> 

Held, that Art. 115 and not Art. 52 applied. A.I.R. 

i935Lah.222. 

Arts. 115 and 57— Plaintiff advancing money to 

defendant — Defendant doing work for plaintiff Suit 
for balance of moncylcnt — Article 57 and not Art. 1 15 
applies. 3 A.W.R. 190 = A.I.R. 1934 A*** 

157 Ind. Gas. 295. 

—Arts. 1x5 and 120 — Suit on basis of compro- 
mise merged in decree — Limitation. 

Article 115, applies either to a case of exprc.ss or 
implied contract and not a contract in writing rcgistcre j 
that is to say, it may be an express contract or an oral 
contract or a written contract so long as it is not regis- 
tered and it also does apply to a case of implied contract. 
The fact that a compromise between die parties has 
merged in a decree, noneUielcss makes it a contract 
within the meaning of Art. 115- Consequently, a suit 
for compensation based on a contract contained m a 
compromise which has merged in a decree is governed 
by Art. 115 and not Art. 120. A.I.R. i^4 7 

Pat. 792 = 15 P.L.T. 197 = >48 Ind. Cas. 375- 

Arts. 115, 116— Breach of contract. 

Articles 115 and 116 apply to cases wh'trc compen 

sation, or damages, is asked for m ? nlaimiff 

of contract. These sections apply when the Pja'niiH 

alleges that there was a good and valid 

that the defendant has broken the terrns of contr^ac^ 

basis of the suit is tiiat the contract has been broken , is 
no longer in existence, and damages arc s^^ebt. A.l.tt.. 
1934 Pat. 148 = laPat. 192 * i5oInd. Cas. 975. 

—Arts. «5 aL x.^S«it by 

uainst decree^boldcr for over«r6a ammmt 

bv a judgment-debtor to recover amoun t 

realised by the decree-holder in R 1084= 

Art. iisorArt. , 20 and not by Art. 97- 33 P^L^R- «o84 

A.I.R.%33 Lab. 112 - 140 Ind. Cas. 47^^ 

Art. IIK— Promise to pay barred debt. 

^ Rank who had an overdrawn 
Where the customer of a bank wno mu 

pay the balance as soon as I am able to arrange wiihm a 

wa, a pro^« P-V » barred 

Sfd dn only bo applied whoa no oUar .ruck 

of the LimiUition Act Schedule is appropriate. 

Sas there is a “ntfWt between the parties 

wh^ hiiot in writing and which can ^ ewered ^ 
Art. 11^ . Art. lao cannot be apphed. 7 O.W.N. 769 

- A.I.R. 1930 395- w. 1 

A»fc .IS— Cotttraeilbranlo— contract becoming 

Ac^ Arts. 60 and tig. 

rn a certain contract for the sale of property the 
WM to satiffy certain conditions before comple- 
dan of ^ contract, but no time was specified for it. 
The vendor mortgaged the property to another and 
idkasvMids it wds sokl in satnfacuon of that mortgage . 
The purchaser then Mied fiir recovery of depout money . 


Held, that the purchaser need not- have sued wiiJiin a 
reasonable time. It was Art. 97 and not 60 nor 115, 
that governed such a case, and time was to be counted 
since when the property- was sold in satisfaction of the 
mortgage, because it^was then that the contract, having 
become impossible of performance, ended. 117 Ind. 
Cas. 700 = 33 C.W.N. 115 = 56 Cal. 455 — A.I.R. 
1929 Cal. 216. 

^Art. 115 — Suits to enforce award. 

Suits to enforce awards arc governed by Art. 120 
and not by Art. 115 or Art. 113. 117 Ind. Cas. 153 
= 23 S.L.R. 417 = A.I.R. 1929 Sind 168. 

Arts. 115 ,1x6 and 120 — Acceptance of award— ^ 

Suit for money due under award. 

Suits for recovery of a balance of money clue under 
the terms of an award would be governed by Art. 115 
or Art. 1 16 of the Limitation Act according to the nature 
of the document only if the parties sign the arbitrator’s 
award in token of acceptance and merge the award into 
a contract between themselves. Where i;eliance is 
placed on tlie arbitrator’s award alone, the article that 
would apply is An. 120 of the Limitation Act. 265 
P.W-R. 1912 = 259 P.L.R. 1912 = 32 P.R. 1913 = 16 
Ind. Cas. 804. 

Art. XX5 — Trust created by will. 

A will of 1887 provided that certain properties should 
be given to B and his mother by way of maintenance 
and if those properties were sold, they should receive 
Rs. 40 in lieu of the income. In 1908, the executors 
entered into an agreement with the beneficiaries by 
which the properties were sold and the maintenance 
amount was agreed to be paid. In 1919 5’s mother died 
and B brought the suit for maintenance. 

Held, the suit was in time ; it was in substance based 
upon a trust created in his favour by the will and that 
it was governed by Art. 120 or 123 and not Art. 115 
30 P.L.R. 689 = A.I.R. J929 Lah. 834. 

Art. 1x5 — Action for debts — Article 115 applies to 

an action for debt just as much as Art. 116 does or 
may do. mo Ind. Cas. 33 = 52 Bom. 477 =30 
Bom. L.R. 549 = A.I.R. 1928 Bom. 252. 

Art. X15 — Mutual open and current account — 

Article 85 and not Art. 1 1 5 applies. 107 Ind. Cas. 533 = 

7 Pat. 238 = A.I.R. 1928 Pat. 221. 

. Art. 1x5 — Suit for contributioa. 

Where one of several co-mortgagors redeems the 
property and files a suit for contribution and interest 
against this co-mortgagors he would be allowed interest 
only for a period of three years. 92 Ind. Cas. 559 
=» 12O.L.J. 313 = 2O.W.N.413 =A.LR. 1925 Oudh 
613. 

Art. 1x5 — Price of produce aot paid. 

Suit to recover the amount payable in default of pay- 
ment of produce is one for compensation for breach of 
the agreement to pay a share of produce and falls within 
the purview of Art. 1 15. Ind. Cas. 480 = 5 L.L.J. 
366 = A.I.R. 1924 Lah. 149. 

Art. 115 — Suit on Hatchita. 

A suit on a Hatchita stamped and signed by the debtor, 
containing a statement of adjustment of accounts and 
consisting in itself a distinct and unqualified promise to 

E ay the amount found due on adjustment is governed 
y Art. 115 and not by Art. 64. In every case where 
Art. 64 is made applicable there need not be always 
a reciprocity of demands. 76 Ind. Cas. 603C3A.LR. 
1923 Cal. 578. 

Art. 115 — Debt payable In kind. 

A claim for recovery of a debt payable in kind falls 
under Artide 65 or 115 and not under Art. 120. 65 
fnd. Gas. 69i»4 L.L.J. 968«A.I.R. 1922 Lab. 271-. 
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-Arts. 115, lag and I3«— Application of. 

In a suit by a wdow of one who was adopted by the 
defendants step-mother simultaneously with adoption 
of the defendant by the step-mother s co-wife for mamte- 
nance by virtue of a decree passed on compromise it 
wai held (i) that as simultaneous adoptions are 
void, the plamiiff did not belong to die family of the 
ongina owner and that she could not plead limitation 
allowed by .-yt. t2». 23 C. 645, foil. (2) That her ease 

was governed by Art. 1 15 because she had a compromise 
decree. (3) That she can proceed by way of execution 
of the compromise decree. (4) that Article 131 docs not 
apply. 26 Ind. Cas. 939 (Cal.). 

Contr^*' — Mortgagee suing for money — 

Where a mortgagee’s right to sue for money is a right 

arising Jrom a contract between the parties Arts. 115 

and 116 Will apply, but when it is an equitable right 

Art. 120 will apply . 1913 u.B.R. 1=20 Ind. Cas. 

300- 

- ^Arts. 115 and 68 — Advance under contract — 
oust to recover. 

A obtained a sum of Rs. 200 as advance from Ji con- 
tracting to supply camels to B. In default A was to 
return the amount of the advance as well as Rs. 200 
more as penalty. B sued A for recovery of advance 
^naJty, and interest, more than 3 years after die default 
but within SIX years therefrom, Held, that the suit for the 
recovery of Rs. 200 advanced was governed not by Art 
liSofthc Limitation Act, 1877. but by Art. 68. Conse- 
quently the suit for this sum was within time under the 
Funjab Loans Limitation Act, 1 904. The suit was barred 

Z ‘ 1 5 ^ ‘he breach of 

Ind. crG'-e. ® 'S' — 

——Art. ii5-^ov«ntot for quiet enjoyment. 

hr«ach of covenant for quiet enjoyment, 

Induct' ^90.“" ' 

‘'Sj «ao and 13a— Malikana, suit for— 
Suit not to enforce the charge upon the land. 

A suit for recovery of malikam. the plaintiff not seeking 
to enforce ^e charge upon the land for which it is payable^ 

C 998*"'*'^ *3®- 33 

——Arts. 115, 116 and 36 — Mortgagor and mortga- 

Suit for compensation for loss of mortgaged property 
by reason of mortgagee allowing sale for arrears of 
revenue— Transfer of Property Act, Ss. 76, ga— Suit 
Ipr loss by mortgagee cutting trees— Knowledge no 
factor. 19 M.L.J. 498=6 M.L.T. 239=3 Ind Cas. 
433=33 Mad. 71. 

—Art. iij^eeART. 145. 8 C.W.N. 500=31 C. 

a* Bailments 

—Art. fi5 — Salt against Government as caniera 
*— Limitation. 

Section 2, #f the Carrien Act defines ” common 
^rner as a person other than the Government engaged 
in the biumess of transporting for hire property from 
pla^ to place. Therefore in a suit against Government 
for Carriage Art. 115 of the Limitation Act is the appro- 
priate article and not Art. 30. I.L.R. (1941) 2 Cal, 

TOO, 

—Art, 115— Gompeasatlon for breach of contract* 

The defendant borrowed ttom plaintiff his car, and 
while it was in defendant’s use met with an accident, 
which resulted in considerable damage to the car. The 
plaintiffspent a certain sum for its repairs, and instituted 
a suit for recovery of the amount spent 

HeU, the case was one of bailment which arose out of a 
contract and that the defendant being liable for damages 


in br^ch of contract by reason of his failure to carry out 
the obligation imposed on him by S. 151, Contract Act, 
the case was governed by Art. 115 of Sch. i, Limitation 

36. A.I.R. 1933 Oudh siSt^io 
D.VV.rs. JI05 — 9 Luck. 189^145 Ind. Cas. 1001. 

Art, X15 — ^Bailment, 

A handed over to B certain ornaments to be used in 
religious procewion in 1924. The ornaments were 
stolen. B admitted the liability in 1924, but denied it 
later on and A filed a suit in 1928 for recovery of the 
ornaments. 

Held, that Art. 115 applied to the case and not Art. 
49 or Art. 120 ; that the ornaments had been taken on 
loan and the transaction was of the nature of the bail* 
ment as defined in S. 148, Contract Act ; that the oma- 
ments were to be returned within reasonable time 
according to S. 46, Contract Act, i.e,, when the owner 
^manded them after the ceremony was complete. 
Time therefore ran from the date when B should have 
returned the articles to A and suit by A brought three 
^ars after that date was barred by time. A.I.R. 1930 
Oudh 395-7 O.W.N. 769*126 Ind. Cas. 682. 

3, Cl a im for ose and occnpation, 

— — AtL 115— AppUcability. 

Siui for damages for use and occupation of shop 
after notice to vacate. See LIMITATION ACT, ARTS. 

Ah 3!^ 305 (2)=A.I.R. 1947 

120— Suit for assessment of fair 
and equitable rent and compensation for use and 
occnpation, 

instituted for the assessment of fair and 
equitable rent and for the recovery of compensation 
for use and occupation of the land is governed by Art. 
120 and not by Art. 1 15 where the defendants arc per* 
tcctly ^vlU^ng to pay reasonable rent according to 
contract and do not agree with the plaintiff only as to 
the figure at which a reasonable rent should be fixed. 
A.I.R. 1940 Cal. 400^190 Ind. Cas. 631. 

—Art* 1 15"""^l2lm for nse and occnpatioii* 

A claim for compensation for use and occupation 
of land comes under Art. 115. In a suit for rent based 
^ landlord cannot recover compesnation 

u the claim on the lease fails owing to its cancellation. 

7 M.L.T. 4i9«2o M.L.J. 555 = 6 Ind. Cas. 766. 

4* Company* 

" Arts, 115, 1x6 and 120— Application by Uqnl* 
dator for damages against directors. 

An application by a Liquidator under S. 235, Com* 
pames Act, for damages for misfeasance or breach of 
contract by Director is neither governed by Art, itS 
nor by Art. n6, but by Art, 120. A.I.R. 1937 Pat 
»93*3 B.R. 477=168 Ind. Cas. 786. 

^ Arts* 1x5 and 116 — Application under S* 2351 
Companies Act* 

An application under S. 235, Companies Act, is not 
governed by Art. 116 but by Art 115. A.I.R. 1933 
Smd 103=143 Ind. Cas. 713. 

— Company — Suit against director for 

mlsf^ance* 

Article 1 15 of the Limitation Act will not apply 
where part of the contract was in writing registered, 
i.e., contained in the articles of association. Article 
T15 IS not strictly applicable to a misfeasance in the 
nature of a breach of trust, nor is Art 116, as breach 


?u ** w not the sole liability sued on nor is it 

the i^ual nomenclature for a breath of trust whether 

!Pt u ^ quasi. 54 Bom, 226^=32 Bom. L.R, 2g2*» 
A.i.K. 1930 Bom. 572, 

Art* X 15— Sait for xinpaid calls— Limitation-^ 
Starting point* 

Where, on the failure of a shareholder to pay the caDs 
due by him, the directors fbifeited his sliare and 


1581 


LIMITATION ACT (1908), Art. 115— 4. Company. 


company subsequently went into liquidation and wthin 
3 years of the date of forfeiture, the Liquidator of the 
Company sued for recovery of die amounts due as 
unpaid calk with interest thereon till date of suit : 

Held, that the suit was within time being governed 
by Art. 115 under which limitation arose only after 
3 years of date of forfeiture. (1932) A.L.J. 354 = 
54 A. 54I=A.I.R. 1932 All, 342 = 140 Ind. Cas. 502. 
Art. X15 — Call i^ter forfeiture. 

Artidc 28 of Table A imposes, on forfeiture, a new 
<3bIigation or a new debt, and as the shareholder thence- 
forth ceases to be a member of the company, his liability 
to pay future calls is gone, and all that is left Is this new 
liability to pay the company “ all moneys which at the 
date of forfeiture were presently payable by him to the 
company in respect of the shares.*^ Such a person is 
liable with regard to unpaid calls, not as a contributory, 
cither as a present or a past member of the company, 
but as a debtor to the company. This gives the company 
•a fresh cause of action and the period of limitation for a 
suit to enforce this new obligation begins to run from tlic 
time the shares are forfeited and the proper article 
applicable is Art, 1 15, Limitation Act. 1 10 Ind, Cas. 33 = 
30 Bom. L.R. 549=52 Bom. 477=A.I.R. 1928 Bom, 252. 
Art. xi5-^all after forfeiture* 

One of the company articles provided that any 
member, whose shares might be forfeited, would not- 
wiAstanding be liable to pay all calls and instalments 
at the lime of forfeiture. The defendant a 
ihareholder did not pay calls and therefore |his shares 
were forfeitedfand the company filed a suit to recover 
•acrording to the article 

fields that the article in question embodied a special 
^ntract, the cause of action arose when the company 
forfeited the shares, and, therefore the suit to recover 
what was due from the defendant on his shares was 
within time, if filed within 3 years of the date of for- 
feiture. 88 Ind. Cas. 96=49 Bom. 7:5=27 Bom. 

L. R. 574s=A.I.R. 1925 Bom. 321. 

Arts. 115 and iz6 — Suit for dividends. 

The relation between the shareholder and the Com- 
pany on a declaration of a dividend by the Company is 
not a contractual relation as contemplated by Artts. 
>15 and 1 16 in respect of the dividend. 42 Mad. 33, 

. Overruled. 94 Ind. Cas. 5:5=49 Mad. 468=1926 

M. W.N. 450=24 M.L.W. io 2=A.I.R. 1926 Mad. 
€15=50 M.L.J. 520 (F.B.). 

5. Compensation — Meaning of. 

^Arts, 115 and 116 — ‘Compensation* meaning of. 

The word “compensation” in Art. 1:5 as well as 
in Art. 116 denotes a sum of money payable to a penon 
on account of loss or damage caused to him by a breach 
of contract. A.I.R. 1935 Lab. 222. 

— Art. 115 — Suit to recover damages caused by 
breach of contract. 

Article 1 15 is a general provision applying to all 
nctioni tx contractu not specially provided for other- 
^iWe. The word “compensation” in that Article as 
well as in Art. 116 has the same meaning as it has in 
€• 73. Contract Act, and denotes a sum of money 
payable to a person on account of loss or damage caused 
<0 him by the breach of a contract. A.I.R. 1922 Lah. 
198 (F.B.), foil. 

A suit to recover one-third of the cost of corutnicting 
s shop whidi ^e defendant the joint owner of the site 
had agreed to pay and Buled to do so, is governed by 
Art 115 and not Art. 61. 107 Ind. Gas. 493=A.I.R. 
igaS Lm. 443. 

>-~Ast. 115— C mnpMi sa ri i m and damages — Mean* 
log of. 

^he espicsdon compensation is not ordinarily used 
as SB equivalent to damages, although compensation 
may often have to be measur^ by the 
dasBiges in an action for a breach. The term compen- 
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safion signifies that which is given in recompense, an 
equivalent rendered ; damages, on the other hand 
constitute die sum of money claimed or adjudged to be 
paid in compensation for loss or injury sustained the 

K 1^ money, of something lost or witli- 

ncld. The term compensation etymologically suggests 
the image of balancing one thing against another. Its 
primary signification is equivalence, and the secondary 
and more common meaning is somcUiing given or ob^ 
tamed as an equivalent. 73 Ind. Gas. 17 = 37 C L T. 
108=27 C.VV.N. 2 :o=A.I.R. 1923 Cal. 507. 

-- — Art. 115 — Articles supplied and work done 

Compensation. 

The word “compensation *’ in Art. 115 as well as 
in Art. 1 16 has the same meaning as it has in S. 73 of 
tlic Indian Contract Act, and denotes a sum of money 
payable to a person on account of the loss or damage 
caused to him by the breach of a contract. A suit 
therefore to recover a specified sum of money on a 
contract is a suit for compensation within Art. 115. 

\Vhcrc the plaint, in a suit for the recovery of a cer- 
tain sum of money alleged to be due to die plaintiff 
for material supplied and work done, makes no mention 
of the price of the materials as distinct from the price 
of the work, and contains no reference whatesoever to 
two claims and there is only one individual claim, and 
that is for die balance of the money due to the plaintiff 
on the basis of a contract. 

Held, the claim as laid in the plaint is an indivisible 
one ; it cannot be split up into two portions. It must, 
therefore, be held that it falls neidicr under Art. 52 
nor under Art. 56 but is governed by Art. 1 15. 66 Ind. 

Cal. 490=2 Lah. 336=A.I.R. 1922 Lah. 198 (F.B.). 

6* Gotttinuixig breach* 

Art. 115— Undertaking to pay oflf mortgage. 

Where the vendee agreed to pay off a usufructuary 
mortgage on the property but no time was fixed for the 
payment of the money, 

Held, that the vendee’s failure to pay off the mort- 
gage on the date on which the sale-deed in his favour 
was executed, constituted breach of covenant on his 
part, that the breach took place once and for all and 
that there was no continuing breach which would give 
successive causes of action to the plaintiff (the vendor) 
to sue. 34 All. 429, foil. 87 Ind. Gas. 804=6 L.R.A. 
(Civ.) 222=A.I.R. 1925 All. 488. 

Arts. 115 and 116 — Gontinalng breach — Conti- 

noing covenant— Breach of cause of action— Indem- 
nity clauses. 

A case in a deed of sale was as follows : “ should 
disputes of any kind arise at any time touching the said 
land on the part of anybody we will dear them all with 
your own funds, and allow the sale to continue to you 
uninterruptedly without any kind of loss to you,” — Held, 
that this was an indemnity clause and should be construed 
as a continuing covenant. A suit for indemnification 
will be in time if brought vrilhin 6 years of the date on 
which it is held by a Court of law that neither the pur- 
chaser nor his vendor had the rights given to him by 
the sale-deed. 35 M.L.J. 124=24 M.L.T. 104=8 
L.W. 142=47 Ina. Cas. 924. 

Art*. 115 nnd kz6 — Gontlnuing breach— Test- 

Nature of remedy available to a tenant for a brcacli. 

The nature of the remedy available to a tenant unde** 
a covenant or contract for quiet enjoyment depends 
upon the nature of the breach and the test as to whether a 
breach u continuous or not is ; if the plaintiff, can sue 
only for the damage actually occurred to him up to 
the date of suit the breach is continuing and if he eai* 
sue for the whole of the damage occurred and prospective 
the breach is linele and final, e.g., a breach of a covenant 
for tide. 40 M- 910=19 M.L.T. 318=3 L.W. 443^ 
(1916) I M.W.N. 343=30 M.L.J. 575 =35 Ind. C&f; 

954 - 
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6« (a) Deposit* 

Arts* 1x5 and 66 — Fixed deposit* 

Where deposit is for a tix«;d period, tlic money is 
payable at the specified lime, liz,, the expiry of lhat 
period and the article applicable is either Art. 66 or 
Art. 115. A.I.R. 1936 Rant?. 338—164 Ind. Ca5.^'4i2. 

Art* 115 — Recovery of deposits. 

The period of limiialion lor a suit to recover money 
deposited by tiie plaintifi* with the defendant on the 
understanding that it will be relumed on the happening 
of a certain event is three years beginning from the dale 
on which the event happened and the article applicable 
in such a ease in either 62 or 1 15. 5,Cal. 830 ; 37 Mad. 
175 and 33 M.LJ. 577, Foil. ; r2iCal. 113, not Foil. 
to8 Ind. Cas. 49. 

Art* 1 15 — Deposit — Suit to recover. 

A suit to recover deposit money payable by lessees 
on execution of the lease is governed by Art. 115, I.L.A. 
l L*W. 85Q**25 Ind. Cas. 812. 

7 « Implied contract* 

Art* 1x5 — Implied contract* 

A Municipality passed a resolution whereby a licence 
of a market for one year was granted to the licensee 
who agreed to pay a certain sum for the period of 
licence. No contract or document under seal in compli- 
ance with S. 64, Bihar and Orissa Municipal Act> was 
made by the Municipality, and the liccn^cc therefore 
went into possession of the market under the resolution. 
After a pcric^ of seven month.s he nffcrcd to surrender 
his rights which surrender was accepted. The Munici- 
pality sued^ the licensee for the compensation for the 
period during which licensee wsts in possession, more 
than three years after die breach of the agrccrniMit : 

Heldy Uiat the licensee was under an implied obligation 
to pay compensation for the period during which he 
was in possession and therefore Art. [15, applied and 
the suit was barred. 17 Pat. 277*A.I.R. 1038 Pat. 
429— ig P.L.T. 653^4 B.R. 801^=177 Ind. Cas. 272. 

-^Art* 115— From the fact that a, Municipal Com- 
mittee contmucs to hold a cattle fair every year on the 
land of another, an inference can be drawn that there 
« an implied contract between the owner of the land 
and the Commitee that the latter should pay to the 

owner and that the owner should allow the Committee 
to liold the fair. 

Comcqucnily, where the owner files a suit against 

the U^mmittcc for compensation not received, the 

o T by Art, 115. A.I.R. 1938 Lah. 

*07 — >70 Ind. Cas. 49. 

77 ^**** -r — ^Applicability. 

_ ncertificd payment towards decree — Execution igno- 
ring payment — Suit for amount uncertified against 

•decree-holder— Limitation— Starting point— Breach of 

Act, S. 73. See LIMITA- 
TION ACT, ARTS. 97 AND r 15. A.I.R. 1951 Pat. 348. 

“-—Arts. 115 and 120— Implied contract — ^Uncerti* 

“*** payment — Execution — Damage — Cause of ac- 
tion. 

A decree-holder, who receives payment of money out 
ot Court from the judgment-debtor and fails to certify 

execution commits a breach of the 
unplied promise^ to certify. Every application for 
execution or realisation of money by the decree-holder 
^ves a fresh cause of action and the suit for damages 

**5 and not by Art. 120. (iqiql 
M.W.N. 3=36 M.L.J. 175=48 Ind. Cas. 810. ^ 

~ Art. 115 — Implied Contract — Sait against agent 
not authorised to represent. 

" CJontract ” in Art. 115 is'^used in the sense 

to which It IS understood in English fLaw and not as 
in the Contract Act. When an agent untruly 
represents himself to be authorised and deals with the 


plain Li fT, a suit for damages against the agent is governed 
by Art. 1 15. 38 Mad. 275=25 M.LJ. 256= 14 M.L.T^ 
360 = (1913) M.W.N. 884 = 21 Ind. Cas, 65. 

“ Arts. XX 5 » and 120— Covenant for title~^^ui^ 
for damages* 

Where in i8g6, by a sale, a person got possession of 
the property but was evicted in 1905 by Jenmi on 
which he sued the vendor in 1909 for damages and 
refund of purchase-money. Held, lhat the implied 
covenant of title was broken at the sale in 1896 and 
since die covenant did not admit of continuing breach 
the claim based on that covenant for title was time- 
barred. The claim based on failure of consideration 
was within time since the contract of sale was not void 
and the consideration failed on the date of dispossession 
14 M.L.J. 524= (1913) M.W.N. 1029=1 L.W. ICO 
= 21 Ind. Cas. 740. 

8* Registered ’’ — Meaning of* 

Art. 115 — Alleles of association — “ Regis^ 

ered 

Per MarUriy C.J. — The word registered in Arts. 

1 15 and 116 of the Limitation Act includes articles of 
association registered under the Indian Companies 
Act and is not confined to registration under the Indian 
RegLtration Act. 42 Mad. 33, Fob. 54 Bom. 226 
= 32 Bom. L.R. 232=A.I.R. 1930 Bom. 572. 

9* Starting point* 

^Art* 115— Starting point* 

A joint family firm consisted of father and sons, 
plain tiff had tha*'Qni account with the firm. There 
was a partition subsequent to which the father died* 
There was no evidence as to novation of the original 
contract. On tlic son's refusal to pay, the plaintiff 
instituted a suit for the amount due under the account i 
Held^ that limitation began to run from the date of 
rcftisal and not from the date of partition. A.I.R* I 94 ^ 
Rang. 129=195 Ind. Cas. 737. 

^Art. 1x5 — A suit for damages for breach of contract 

is governed by Art. 115 and die Urmims a quo is the 
date on which the alleged contract was broken. A.LR* 
1939 Lali. 116=12 L. 167=184 Ind. Cas. 130. 

Art* X15 — Suit for damages for breach of 

tract in faxlii^ to supply according to specif icadois*- 
A certain company A informed a firm B that they 
wanted to erect a weaving shed and asked them to send 
a complete specification for the same. Firm B sent 
specifications containing 3 estimates of different machines 
with a single covering letter which gave the total pnee 
of all the machinery and stated that one-third of such 
total price should be paid in advance with the order- 
The order was placed and the delivery taken. It 
however, found that some machinery was not of the 
same make as ordered. Company A filed a suit against 
firm B for damages for breach of contract. AJm^t 
all the machinery including the subject-matter of the 
suit w'as delivered more than three years before w 
date of the suit but a part of an engine was delivered 
within three years. The trail Court dismissed the suit 
as time-barred on the ground that the order was an order 
for separate pieces of machinery and time ran from the 
delivery of each madiinc : r j 

//if/d, that tliesuit was within time. Article 115 apphed* 
The clause about payment showed conclusively that the 
order was regarded as a single whole and time ran only 
from the date of the last delivery. A.I.R. I 93 ® 
277=182 Ind, Cas. 438* 

^Art* 1x5 — Suit by drawee of hundi agax®*^ 

drawer* 

Where a person owes money to another for which he 
executes a hundi drawn on a third person in favour 
of the creditor and the drawee accepts and obtains 
discharge subsequently by executing a document in 
favour of the creditor, the limitation for stiit against 
the debtor, for money paid by the drawee is three yeai^ 
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and the cause of action arises when the discharge is 
obtained and not on the date of the acceptance of die 
hundi. 

To the above suit, Art. 115 is more appropriate 
than Art. 65- A.I.R. 1936 Lali, 668-38 KL.R. '27b 
8=163 Cas, 928. 

Art* 1x5 — Starting point of limitation. 

In a suit for compensalion for a breach of conn act. 
the breach of contract per se gives rise to a cause of 
action and time begins to run from date of breach and 
not from date of actual loss or damage. A.I.R. 193b 
510=166 Ind. Gas. 48. 

Art. II 5 — Novation. 

Where originally Uie relationship between plaintiff 
and the defendant was that of a creditor and surety 
but that relation is superseded by an agreement by which 
the surety unconditionally undertakes to pay the amount 
the surety becomes ihr debtor and a suit against him 
within three years of the agreement should be d<rcrced 
even though the agreement has been entered into on 
failure of the principal debtor 10 pay. 1935 A.W.R. 
492—156 Ind. Gas. 964. 

Arts. X15 and 116 — Suit for compensation 

person pretending to be agent. 

Where a Muhammadan son, who is not his father's 
authorised agent, mortgages his father’s land and holds 
himself out to be an agent, S. 235 and not S. 230 of 
Contract Act applies to the ease, Limitation (or a 
•uitfor compensation commences from the date on which 
father obtains a decree in a suit for possession of the 
mortgaged property. A.I.R. 1934 Pesh. 49= 

Ind, Cas. 58. 

Art# X15 — Lease deed — Suit for damages for the 

years 1920, 1921 and 1922 — ^Term of lease expired on 
March 3, 1922 and the suit was filed on April 30, 1925 • 

Heldy the contract was hit by Art, 115- 5 ® C. 93 ^ 

“A.I.R. 1932 Cal. 85—133 Ind. Cas. 179. 

— — Art. 1x5 — Suit against surety— Limitation* 

A took a loan from B on September 10, 1920, and 
•igned a hchi entry. No date for repayment was fixed. 
On the same date, C wrote a letter to B saying that he 
will pay the amount borrowed by A in case A did not 
pay the same, S insitituted a suit against A and C in 

*925 : 

that the suit so far as C was concerned, was 
Kovemed by Art. 115, Limitation Act and as the loan 
payable at once, on the date of the loan, the cause 
of action against C began to run from the same date 
Md the suit was barred against C even though the lime 
W against A might be six years under the Punjab Loans 
Lbnitation Act. A.I.R* * 93 * Lah. 69*^33 P.L.R. 
59“ *3 L. 240—132 Ind. Cas. 590. 

^Arta* 1x5, 65 and 120— Suit upon letter of gw 

nntee— Umltudou as against surety, commence* 

mentof. 

Art, 1 15 governs a suit by a creditor agamst a surely 
on a letter of guarantee executed by the later in respect 
of a debt payable on demand on a promissory' note and 
not Art. 6 s and limitation ruru from dale of execution 
of the guarantee notwithstanding a stipulation in the 
guarantee that the creditor may look for repayment to 
me surety if the principal debtor^ makes default. 
Art 1 15 also applies to a case of liability on a simple 
debt due and is not limited to cases of damages for 
breach of contract. 25 CX.J* 9* **21 C.W.N. 479 — 
39 Ind. Cas# sox. ^ ^ 

115— Wsdgor and pledgeu — ^UnsiQthorlsed 
COttverslim of pieced property. 

Where a pledgee naving power to tell for default 
lakes over in effect as if upon a sale the pledged property 
to hlrDself wiAout the pledger’s authority, or giving 
credit for dieir AiU value to him the pledgee b guilty 
of sm iinautboriaed convenion and the pledgor b entitle d 


to linvc his property back or its full value but only on 
payment of debt. A suit brought by die pledgor under 
ihc above- rircunistanccs within three ycani from the 
dale of the alleged sale is well within time wlicUicr the 
suit be regarded as one for redemption governed by 
Art. 145 or as one fr>r damages for breach of contract 
govcinecl by .\rt. 115. Article 36 has no application 
to such a suit. 122 Ind. Cas. 37 — 30 M.L.W. O98 
“.A.I.R. 1930 Mad. 3G4. 

Art. 115 — Starting point — Instalment contract* 

A linn entered into a contract in respect of ten eases 
of mulls. 'i*he terms of ilie contract were as follows : 

We sold to you the goods as below at Karachi godowm. 
You shall have to take delivery of the goods against 
payment, on arrival of die railway receipt and invoice 
at Delhi, afienvaids interest and demurrage will be 
charged from you. December shipment 3 lots two 
months’ grace.'* 

Heldy ifiai die contract was indivisible and due date 
was nil a ! rival of tlie last shipment. Claim for damages 
made within three years of last shipment was in lime. 
The goods were not to be delivered in three instalments. 
The term “ December shipment, three lots, two months 
grace," did not imply that the contract goods were to be 
delivered in direr iiwialmcnts but merely that they were 
to be ^hipped in three lots commencing December, 
A.I.R. 1928 1 :»h. 20, Foil. .A.I.R. 1930 Lah. 193. 

Art. 115 — Undertaking to pay debts — Default — 

Starting point. 

Where the terms of the conditions in tlie sale-deed 
were merely (hat ilie morigage was to be paid off, and 
did not require the vender to pay it off at some future 
lime or to pay it off whenever he pleased but ])rovi(lcd 
that he was responsible for future interest and was to 
pay it oiT before the property was endangered, the 
presumption i$ that he was to pay it off immediately 
or, if not tmmrdiatrly, at any rate as soon as was rea- 
sonably po:;sible. The vendee, therefore, broke his 
contract when he undertook to pay the mortgage, or 
within a very short but reasonable period thcrclrom. 
107 Ind. Cas. 679 = 26 A.LJ. 53 — A.I.R. 1929 All. 
121. 

« ■ " Art* X 15— Contract for several lots# 

Where the contract for the supply of several ;lots 
of goods is an entire and not an instalment contract, 
limitation in respect of all lots would run from the date 
when the last lot was due to arrive. 94 Ind. Cas. 629 
— 8 L.L.J. 101—27 P*L.R. 239 — A.I.R. 1927 Lah. 

92. 

Art* II 5 — Goods of various shipments* 

No cause of action for a suit for non-delivery of 
goods of various shipments accrues to the plaintiff 
until the last day of arrival of the last shipment and 
limitation for such a suit begins from that day. A.I.R, 
1925 Lah. 513, Foil. 94 Ind. Cas. 2 — A.I.R. 1926 Lah. 
404. 

Art. 1x5— When able to perform contract. 

Where A agreed to sell to .8, 3 oil wells out of the 12 
oil wells whi^ he expected to get from Government 
in 1903, and the Government granted him {A) 3 wells 
in 1904 and the rest in 1912. 

Held, in a suit by D, for breach of contract to sell the 
3 oil wells, that limitation began to run IVom the date 
when the defendant was in a position to slatisfy the 
bargain in 1904 and could not be in abeyance until 
the whole of the 12 sites were allotted by Government 
to the defendant. 63 Ind. Cas. 914 = 24 Bom,?L.^ 
682='3 o M.L.T. 28=48 I.A. 214—49 Cal. • 832 
«4 U.B.R. 30=1921 M.W.N* 396 — A.Lk* 1922 P,C. 

249 (P-C.). 

Arts. 1x5 and 6x— Co-defsodasts. 

Where plaintiff and defendant were joindy interested 
redeeming a mortgage and plaintiff himself filed 
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a suit for redemption and redeemed the mortgage and 
then sued the defendant for his share of Uic costs of the 
litigation and the redemption money. 

Held ^ that in tl^e ab>rncc of finding of a contract t# 
pay at the conclusion of a litigation, defendant’s liabi^ 
lity lo pay cannot be postponed till tlic conclusion of 
the litigation. The suit for the recovery of a share 
of costs and money due for die redemption is barred 
under Art. 6i or 115 if brought more than three years 
after payment. 70 Ind. Cas. aSgsA.I.R. 1922 Cal. 
79 - 

Art* 1 15 — Sale of family properties by manager 

" — Subsequent sale by junior xnember of his share — 
Obstruction by prior purchaser — Suit by latter for 
recovery of price and expenses of litigation. 

A purchaser from a junior member of a joint Hindu 
family of his share in family properties attempted to 
take possession thereof, but was resisted by a prior 
purcliaser of these properties from the manager. He 
Uieii instituted a suit for tlie recovery of the share 
purchased by him and the litigation was unsuccessfully 
carried up to the High Court. A petition filed by him 
for review was also dbmissed. 1‘he purchaser then 
instituted a suit for the recovery of the s^c price and of 
the costs incurred of the unsuccessful litigation. Heldy 
that the suit was not barred by limitation as the consi« 
deration for the sale failed on the date of the High 
Court’s decision. The cause of action for the suit* 
arose only on that date and Utc plaintiff was cntitcld to 
the costs of his litigation except the costs of his review 
petition. 42 Mad. 507 = 36 M.L.J. 157^25 M.L.T. 
291=9 L.W. 379*^(1919) M.W.N. 432=^49 Ind. Cas, 
7 ^ 9 ' 

Arts# 115 and 120— Demand and refusal — Suit 
for return of goods delivered with interest# 

In a suit lo recover a quantity of wheat, plaintiff 
alleged that defendant had signed a balance in plaintiff’s 
favour of 8 AfantJ of wheat with interest payable in 
kind at the rate of 50 per cent, per annum, in his favour. 
Heldf that Art. 1 15 applied m which ease limitation 
began lo run when payment was demanded and refused 
or Article 120 would apply and in either cases the suit 
was not barred. 49 Ind. Cas. 231* not Foil. 56 Ind. 
Cas. iG 2 = A.LR. 1922 Lah. 271# 

Arts# 115 and 116 — Demand and Refusal — 

Lease — Non-delivery of portion of demised land — 
Cause of action — Limitation. 

An action by a lessee for damages caused by the 
lessor’s failure to deliver to him a portion of the demised 
premises should be brought within 6 years or 3 years 
as the case may be cither from the time of the lease or 
from the date when possession was demanded and denied 
and it is governed by Arts. 116 and 115 of the Limitation 
Act. 40 Mad. 910=19 M.L.T. 318=3 L.W. 443 = 
(1916) I M.W.N. 343^=30 M.L.J. 575=35 Ind. Cas. 
^ 54 - 

^Arts# tiSf X45 and 49 — Demand and refusal# 

When the plaintiff made over to a goldsmith gold 
ornaments to be melted and made into new ornaments 
without fixing the time within which the work >vas to 
be finished and failed to get the ornaments on repeated 
demands, limitation for suit to recover ^cm begins to 
run from the date on which the goldsmith wrongfully 
refused to do the work, whatever may be the particular 
article of the limitation Act is applicable to the case, 
vU.f Art. 49 or 115 or 145. 20 C.W.N. 232=23 C.L.J. 
* 45 *= 34 Ind- 959 - 

" Art# X X5 — ^Breach of contract — Onoa contract of 
betrotliaL 

The onus of proving that the betrothal contract was 
broken within three years of bringing the suit is on the 
plaintiff in a suit for damages. 50 Ind. Cas. 735 (Lah,)# 


10# Successive breaches# 

Art. 1 15 — ^'Successive breaches meaning of# 

The term "successive breaches” in Art. 115, refers 
only to cases in which there is a promise to pay perio- 
dically, as for instance, payment of rent, annuities, 
interest, maintenance, etc. A.I.R. 1941 Pat. 452 = 
7 B.R. 587—193 Ind. Cas. 172. 

Art. 1 15 — Successive breaches — Detentioii of 

money. 

The limitation applicable to a claim for damages 
for non-payment of malikana is that provided by Art. 115 
of the I.irn. Act and the plaintiffs arc entitled to damages 
upon each annual sum in arrear only for three years 
antecedent to the suit. 15 C.LJ. 658=15 Ind. Cas. 

Art. 1 15 — Successive breaches — Limitation — 

Cause of action. 

Where a bond contains successive covenants, each 
breach gives a separate cause of action, but the date of 
Uic last breach is the starting point of limitation in a suit 
on the bond when the bond is conditioned on the per- 
formance of several acts and the obligation to pay is 
enforceable till Uie last of the conditions is fulfilled. 
17 M.L.T. 61=27 If^d. Cas. 849. 


IX# Suit against carriers# 

Arts# 1x5 and 31 — Suit for non-delivery against 

Rly. — Railways Act, S. 72 (a). 

A suit against a Rly. Co. for compensation for non- 
delivery of goods is governed by Art. 3 1 not by Art. 115, 
26 B. 562 ; 108 P.R. io6 ; 13 C.W.N. 851 ; 33 A. 544 ^ 
Foil. Art. 31 applies notwithstanding that the res* 
ponsibility of the Rly. Co., is limited by an agreement 
contemplated byS. 72 (2) ofthc Railways Act. 1 1 NX.R- 
174 = 31 Ind. Cas. 474. 

Art. II 5 — Mis-delivery. 

The case of mis-delivery falb within Art. 115. * 7 ^ 

P.L.R. 1913=122 P.W.R. 1913=19 Ind. Gas. 477* 

Arts# 115, 31 — Acknowledgement — Carriers-^Non- 

delivery — Damages. (1902) 4 Bom. L.R. 447—^® 
562. 
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Suit between tenants in common or 
co-sharers# 

Art. 1x5 — A suit for recovery of money due to 

tenants in common which has been received by ^ 
more tenants to the exclusion of the rest b not 
by Art. 115 as the liability b not ex ceoniractu. 

1937 Pesh. 28=168 Ind. Cas. 41. 

^Art# 1x5 — Co-sharers — Suit for profits. 

A suit by some co- sharers in a ferry against 
co-sharers for profits b not governed by Art, 30 0 
115 but by Art. 120. 1 Pat. LJ. 69®= 35 Ind. Cas- 43 • 


—Art# 115 — Holding over — Salt for rent# 

Suit for rent by a co-owncr against hb co-sh^r w 
occupied the property after the term fixed for 
period b governed by Art. 120 and not by no or nS* 
39 Mad. 54 = 33 Ind. Cas. 705. 


13# Suit for accounts# 

Arts# 1x5 and xao— A suit for acrounts ag^nst « 

Receiver appointed under O. 40, Civil ^ 

governed by Art. 115 but by Art. 120. A.LR» *94 
Cal. 483=75 C.L.J. 1=46 C.W.N. 294=I.L.R. (* 94 ^^ 
1 Gal. 577 = 202 Ind. Gas. 389. 

Arts#^ii5 and xao — Suit for accounts# 

Where there b no question of breach of 
or compensation payable for such breach, but 
were to look into the accounts of each other to j 

the profit, each trading independently of the 
a suit b brought to take such an account, and ascew" 
who owes whom, and give a decree for the am 
payable. 
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Held, that the suit cannot be treated as a suit for 
-compensation and it docs not fall under Art. 1 15. The 
:general Art. 120 would therefore apply. 11 C.L.J. 
43 and 14 C.W.N. 122, Not Foil. A.I.R. 1027 Mad. 
775* 

“-Art. 115 — Principal and agent. 

A suit by the principal against his agent for accounts 
IS governed by Art. 89 and not Art. 1 15. 89 Ind. Cas. 

275=4 Pat. 289=7 P-L.T. iji=A.I.R. iQ2<i Pat. 
494- 

-j Arts. 115 and 120 — Implied contract — Lambar- 
-dar— Obligation to account. 

^ ^uit by the proprietors of a village for an account 
•of me profits of the village management against the 
■ImbaT^r is governed by Art, 115 and not by Art. 120. 
A lambordar who collects rents and manages Uie village 
^ J proprietors is an agent, and as such, 

TOund by an implied contract to render an account at 
the end of each agricultural year. 4 Pat. L.J. 304= 
Ind. Cas. 733. 

— Contract to render accounts. 

A contract to rende r accounts year by year if regis- 
tered, comes under Art. 116 and if unregistered comes 
■under Art. 115. n C.L.J. 43=5 Ind. Cas. 186. 

Arts. 11^ and ii€ — Suit against agent on con- 

Suit against an agent when there is a contract to give 
-^couni at the end of each year, is governed by Art. 115. 
^ *uch a contract is registered, Art. 116 applies. 14 
■C.W.N. 122=5 Ind. Cas. 59. 

'Arts. 115 and 89 — Suit by common manager for 
ticcount, 

A suit for account by the present common manager 
appointed under S. 93, Bengal T.A. against former 
common manager is governed by Art. 89 and not by 
Att* U5. 2 Ind. Cas. 597 (Cal.). 

14. Suit for specific sum. 

^Art. 115 — Suit for specific sum. 

A suit to recover a specific sum of money due upon 
registered bond or other written contract is a suit 
"ler compensation for breach of contract within Art. 

33 P.L.R. 42=A.I.R- 1932 Lah. 212=13 L. 
4f®=i35 Ind. Cas. 673. 

**' — Arts. 115, 65* X20 — Money due under agreement 
■“Specific sum of money. 

A suit may properly be described as one for compen* 
Ution for breach of contract within the meaning of 
Art. ti5 although it may be a suit for recovery of a 
•pecific sura of money. la C.L.J. 423 = 8 Ind. Cas. 

788. 

15. Thavmiud contract. 

- — -Arts. Its and 60— Tbnvmnal contract— ^iplica> 
vUty of section. 

A certain amount was deposited at two months 
'f^^eaanai interest. (1) the terms of the deposit showed 
interest was to be calculated at lhavaiui interest 
-*t two months* rests, (s) It was re^yable either on 
de man/i Qf aAer the current thavanai year. Held, that 
In die former case Art. 60, Linutatioa Act, applied 
-and t^t in the Utter Art. 115 applied. 6 L.W. ^7= 
(1917) M.W.N. 858=43 Ind. Cas. 573. 

'"“-'Alt. 119— ThnvnnI uunimr* — lorldmta of, 

The reUtiomhip between the parties to a rteswiei 
•OGOUDt is ofwnder and borrower. The money k 
to be paid nt a fiaied period after two months and tmUf 
toe Under dcmaiidi it, the loan k taken to be extended 
Ur next two mon^ It was held lhac Art. 57 and not 


16. Work done. 

Art. 1 15 — Applicability — Claim for recovery of 
advocate’s fees, i’rr LIMITATION ACT (IX OF iqo8), 
ARTS. 84, 113 AND 115. (,947) I M.L,J. 173 

A.I.R, 1947 Mad. 457. 

Art. 115 — Coimsers fee. 

Counsers suit for remuneration against clinct is 
governed by Art. 115, and not by Art .120. (1941) 43 
P.L.R, 97* 

Art. 115 — ^Breach of building contract — Limi* 

tation, starting point. 

A contract for the construction of a building was 
given to the plaintiff but before the completion of the 
work the contract was given to another person. The 
plaintiff sued for the value of the work already done. 

Hetdy that Art. 115 applied and the period of three 
years began from the date of the breach of contract. 
A.I.R. 1934 Lah. 475**55 Ind. Cas, 238=35 P.L.R. 
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Art. 1 15 — Suit by medical practitioner for fees* 

Limitation Act does not contain any special article 
for a suit by a medical practitioner for recovery of his 
fees for attendance on a patient and the residuary 
Art. 1 15 would therefore apply to such suits. 

If there was an implied contract for payment of fee 
on each day of visit, cause of action would arise on 
each day and at any rate, where there has been a demand 
and refusal, time will begin to run from Uic date of refusal. 
A.I.R. 1931 All. 752 (2)*(i93i) A,LJ. 949=*33 
Ind. Cas. 537. 

Art. X16* 

Synopsis. 
x« Applicability of a^cle. 

а. Action for debt. 

3« Breach of covenant of Indemnity. 

4. Breach of covenant of title and quiet enjoy* 
ment. 

5. Breach of undertaking to pay debt. 

б. Company. 

7. Interpretatioo. 

8. Mortgagor’s personal liability. 

9. Principal and Agent. 

10* Registered lease. 

XI. Starting point, 
la. Suit for rent. 


6 d and 115 ^ a nni brpui^t on UmmM 

aoeoimt. 8 LAR. 506=10 Bur. L.T. 53=36 ImL 


at. 

497 ' 


I. AppUcabiliCy of article* 

— Art* 116 — Sait for money recovered under 
power-ofHittomey — Power rc^tered — Claim 
baeed on the power — Art. xi6 and not Art* 8g, beld 
applied. 

S and other CMharcrs executed a power-of-attomey 
in favour of B (who was also a co-sharer) by a registered 
instrument. The terms of the power-of-attomey were : 
** We hereby authorise our said attorney to withdraw 

and receive payment and pay and make over to 

us in proportion to our respective sliaret as above set 
forth such amount out of the said sum of Rs. 10,000 
as k due thereto within a week of the encashment of 
the said cheque.” A cheque of Rj. 10,000 was received 
by B on the basis of this power-of-attomey but S not 
having been paid, brought a suit against B. 

Held, that Art. 116 applied and not Art. 89. A.I.R. 
1944 Cal. io6=LL.R. (1943) i CaL 578=212 Ind. 
Cas. 483. 

— — A tft. ti6 — M depositing certain amount with A 
and receiving annuity for Ufe — ATs death, A to 
return deposit to M*t heirs or pay annuity to them until 
such return— 4 )n M’s death claim by faein for refund 
of deposit found barred — Annuity also, held time« 
barred (i 944 ) A-L.J. 339 =A.mL 1044 AIL 2x1 = 


barren. (1944) 33Q=A.I.R, 1944 AIL 241 = 

A.W.R. 175-1944 O.WJi. 25a^L.R. (1944) 


II 


LIMITATION ACT ^ ^9o8)3 Art. ii6 — i. Applicability of Article^ 


^ 59 ^ 

Arti ii6 W'hcn ilv or a sub- 
stantial portion of jt not ntuil <nn >ear after 

(he convryaric<‘ cf the pjopnis ami no limc is fixed for 
coinplrrin^' t|jr* ^a\i\ Ar.. j ih doc.> not apply. A.l.R. 
1934 La!). 2<ih • 1 3.J Iin 1. Cd^. .13 > 

— -Art. lit- - t’ontra<*t in writing and registered — 
Sale-deed -Implied term that consideration should 
be paid ai time of registration. 

^ Aniclc I It) apjPinr^ not mci'oJy to a suit for compensa- 
tion fov Lrcaci) of coiUtuCt in ihc narrow sense of 
thr \\\)ril * corjipri.satiun ‘ but also to a niit for money 
payable tiotlr*' do* v rri'^ of thi* contract, and it is applica- 
ble in alt cases in which (h<* contract is in writing and 
regiMercd, noiwiihstaiuliii^ iliai there may be an article 
(lii« ciiy applicable to the cla>s of contract in question. 

Jn a suit for ouuianding amount on a sale-deed* 
it apjx ared that no money had passed to or on beliall 
of the vendor from the vendee when llic deed was 
executed. It was provided (licrcin that Rs. 5,000 
consideration was recovered but only Rs. 3,300 were 
actually paid before the Sub-Registrar. But promise 
to pay the balance was taken to be consideration, receipt 
of which w'as acknowledged ; 

Heldy that according to S. 55 (i) (i), T. P. Act, there 
was an implied term that consideration should be paid 
at the time of registration and Art. It6, applied even 
to the case of an implied covenant. Article 116, llicrc- 
forc, governed the case. A.l.R. 1937 Nag. 246 = 
172 Ind. Cas. 680&.I.L.R. (193d) Nag. 45. 

Art. 116 — Breach of contract -Covcoaiit to pay 

before Sub-Registrar — Tender and refusal. 

In a salc-ciccd, the vendee covenanted to pay the 
purrliasc-moncy before the RcgiNirar, and Ure same on 
bring tendered w'as refused by the vendor, held, that 
Art, 1 id docs not govern an action for recovery of money 
and dial the action cannot be sustained as on a breach of 
contract in writing regLuered. 9 M.L.T. 136 = 8 Ind. 
Cas. 804. 

Art. 116 — Unpaid purchase-money* 

A company agreed to sell to a certain firm or iheir 
nominees or assigns certain immovable property, and a 
sale-deed was executed by the company as vendors the 
conveyance being made by the directions of the firm 
to A as their nominee. The amount of consideration 
was agreed to be paid three months after registration 
of sale-deed. On default of payment, the company 
instituted a suit against the partners in the firm and 
purchaser A for the amount and interest and in default 
of payment, for sale of the property, with a personal 
decree against the defendants for any deficiency : 

Held, that A*s liability arose in virtue of the con- 
veyance, upon a contract in writing registered within the 
meaning of Art. 116, Limitation Act, and that the six 
years’ period allowed by Art. ij 6, applied, and the 
•uitwas in time. (1933) M.W.N. 46i=A.I,R. 1933 P.C. 
143=64 M.L.J. 655=37 L-W. 784=37 C.W.N. 633 
= (•933) A.L.J. 541=35 Bom. L.R. 753=11 R. 186= 
57 C.L.J. 308=60 I.A. 183=142 Ind, Cas. 788 {P.C.). 

Art. 116 — Suit to enforce payment of unpaid 

purchase-money. 

Article 116 applies not merely to suit for com- 
pensation for breach of contract in the narrow sense 
of tlic word ‘ compensation but also to a suit for money 
payable under the terms of the contract and it is applica- 
ble in all cases in which the contract is in writing and 
registered, notwithstanding that there may be an article 
directly applicable to the class of contract in question. 

If the vendee’s promise to pay the purchase-money 
is set out in the registered conveyance which is accepted 
by him, the contract between the parties can be regarded 
as embodied in the conveyance, even though it is not 
actually executed by the vendee and a suit by the vendor 
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for a personal decree on the failure of the defendant, 
to pay the balance of consideration in such a ease is. 
governed by .^rt. 116. 9 R. 56=A.I.R. 1931 Rang. 
>39^*34 737' 

.4rt. 1 16 — No covenant but only sale-deed.. 

Where, when land Ls sold, there is no contract in 
writing for paying llie purchase-money, but only a 
registered sale-deed which recited that the price had 
been paid : Htld tliac Art. 116 did not apply, (i960) 
24 M. 233. 

■ Art. 116 — Applicability. 

Where there is a dchiiitc contract to account at the; 
end of each year, the appropriate article would be 115 
as the contract would be broken by the failure of the 
agent to account at the end of each year. In cither 
case if die contract be registered, Art. 116 applies and 
the period b 6 years. 14 C.W.N. 122=5 Cas. 

59- 

Arts. 116 and 149 — A suit by Railway Company fo^ 

ejectment of licensee after expiry of licence and for 
mense profits is governed by Art. 149 and not by Art* 
109 or 116 where the Company b merely the managing- 
agent of Government. 17 P.L.T. 206=A.I.R. 1936- 
Pat. 362 = 2 B.R. 620 = 163 Ind. Cas. 525. 

Arts. ii6and97 — Suit for refund of money wrongly 

paid — Money paid to redeem mortgage— ^uit for 
foreclosure by person having mortgage interest — Pay- 
ment, held to be wrongly made — Decree for fore- 
closure — Suit for refund Article 1 16, held not applicable 
— Article 97 held, applied. A.l.R. 1935 Oudh. 378= 
*935 O.W.N. 549=11 Luck, 110 = 155 Ind. Cas. 299. 

Arts. iiG and ko6 — Partnership entered for a term. 

of 60 years in 1919 — Deed registered — One of Ae 
partners dying in 1920 — The other partner alienating, 
hb interest in 1919 — Suit by remaining partner for 
amounts, -within 6 years of alienation but after 3 years 
of death in 1920 — Partnership, held .dbsolved in 1920 — 
Suit not governed by Art. 116 but by Art. 106. A.l.R* 
•934 Mad. i62 = (i934) M.W.N. 22=66 M.L.J* 625- 
=57 M. 378=39 L.W. 164=151 Ind. Cas. 81. 
—Art. 1x6 — Suit for recovery of surears of 
maintenance — Security bond executed in favour of 
woman — Suit not based on bond — Umitation. 

Where a suit for recovery of arrears of maintenance 
with interest b filed by the representatives of wom^ 
in whose favour a security bond hypothecating certain 
properties was also executed, but the suit is not based 
on the regbtered contract, the suit remains one lor 
money on account of arrears of maintenance and no 
one to enforce the charge created by the security iwna, 
and the period of limitation for the suit b only three- 
years. A.l.R. 1934 Pat. 244=146 Cas. 1032. 

^Arts. X16 and 59— -Registered bond. 

In the case of a regbtered bond, the article which is- 
applicable b not Art. 59 but Art. 116. A.l.R. i934 
Rang. 227=151 Ind. Cas- 426. 

Art. iiP—An action for damages for breach of 

covenant based on a sale-deed which b registered 
should be brought within a period of sLx yean. A.LR* 
1929 Mad. 77. 

^Art. 116 — Article 1 16 applies to a suit for damages 

for the breach of a regbtered contract of sale. 100 Ind. 
Cas. 40=25 M.L.W. II =A.I.R. 1927 Mad. 273. 

^Art. X16 — ^Where a regbtered sale-deed provided 

that the purchaser should pay the revenue on the l^d 
sold, but the vendor paid the revenue on behalf of 
the purchaser, and sued him for revenue paid. 

Held, that Art. 61 should apply and not Art. no* 
94 Ind. Cas. 1046=1926 M.W.N. 29i=A.I.R. •9*®* 
Mad. 633=51 M.L.J. 159. 
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limitation act (1908), Art. 116— i. Applicability of Article 
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Arts. h6, 62 and 97-Suit by vendee for consi- 

>demtion for land for which possession is not 

by vendee for refund of proportionate considera- 
tion of the sale-deed where he does not obtwn possession 

^f part of the land conveyed by ^ I R “ ^33 

by Art. 1 16 and not by Art. 62 or Art. 97- 
Mad. 126 =(i 933) M-W.N. 649=64 M.L.J. 336- 
Q7 L.W* 4Q7*=i40 Ind. Cas. Sos* 

— „6 and 109— Breach of contact— Us^ 
fmetuary mortgage— Possession not delivered 

Suit for profits and possession. 

The claim for profits owing to non-delivery of poss®* 
sion agreed to be dcUvered to plainUff, a usufructuwy 
mortg^cc, is in substance one for 
for brwch of a contract in writing “ 

governed by Art. 116 and not by Art. J09. 3> Ind. Cas. 

1x6— Transfer for maintenance subject to 

^clrtain lands were transferred by a 
in writing in favour of a person for life m lieu of 
tenance and he was made to bear the liability of certain 

that the deed of transfer contained an implied 
acccpuncc of the transferee to make the 
though it was in a unilateral document and such deed 
was a complete contract in writing beween the trans- 
feror and the transferee within the meaning of Art i ib. 
..8 Ind. Cas. 417=6 O.W.N. 43i=A.I.R. 1929 Oudh 

116— When the purchaser of a property agrees 
to release it from a mortgage over it and be foils to so 
release it, the cause of action for a suit W the vendor 
against the purchaser arises c'*er on the date o” 
the covenant was undertaken to be fulfilled or m any 
case not later than the date when the vendor caUed upon 
purchaser to fulfil it. Such a suit is governed by 
Art 1 16 and if for specific performance by Ar . M3. 
A.I.R. 1933 Cal. 641=60 C. 761 = 146 Ind. Cas. 8b3. 

^Art. 116— Breach of contract. , 

Where a usufructuary mortgagee agreed to pay a 
fixed amount after deducting interest f^®"? 
uroDerty. the payments which were to be made were 
not of Sc nature of rent payable by a ^ ^“^ford 

under the Ben^ Tenancy Act and a suit for the recovery 

«f which wiU not be ba.red by the spcc^ al 

the B.T. Act. Such paymenu would be reg^ded as 
being due under a registered agreement under 116. 

I Pat. L.W. 795=('9«8) P.H.C.C. 24=40 Ind- Cas. 594. 

—Art. ii6—Dower-dcht— Converted into mort- 

**J*retS«cd deed executed by Mohammedan husband 
long after the marriage, promising to pay dower then 
stm due from him, on demand and hypothecating 
certain immovable properties m security for lU due 
payment, converts the dower debt into a raortg^c debt; 
lind to a suit on such deed for the amount of dower, 
•be yean rule of UmiuUon u applicable. 99 Ind. Cas. 

553=A.I.R. 1927 All. 268. 

—Art. X16— Article 116 applies to suits for recovery 
•of dower debt when there is a regutered dower deed 
althou^ Arts. 103 and 104 would apply when there is 
no lu^ registered instrument and time runs from the 
date of death of the tsidy. 44 Cal. 759 ^^-C-)* 

36 Cal. 184, N*t FoU. 73 1“^- Cas. 17=27 C.W.N. 
nio»37 aL.J. io8=AI.R. 1923 Cal. 507. 

—Arts. 116 and 61 — Repnira to a common well — 

Suit for contribatlon— Llmtntlon. 

Ihe plaintiff spent a sum of money for the repain 
of a well he owned jointly with a defendant under a 
registered deed >^uch provided that the necess^ 
repain were to be made by both the ownen. Five 


years after the repairs he sued to recover from he 
defendant his contribution to Die rcpuii-s ; //<W, that 
the suit was barred since it was govcrricd by An. bi 
and not by Art. 116. 44 Bom. 591=22 Bom. L.R. 777 
=57 Ind. Cas* 532. 

Arts. 1 16, 120 and 13a— Mortgage on loan of 

^ ^ A 


naddy — LimitatioD* 

^ A suit on a mortgage executed for a loan not of money 
but of paddy is governed by Art. 116 or Art. 120 and 

not by Art. 132 of the Limitation Act. 44 Ind.Cas.510 

—Arts. 1 16, 120 and 132— Mortgage on loan of 

’’‘‘.dismortgage having been made to secure a loan of 
paddy repayable with interest as paddy, a suit to enforce 
the said mortgage falls under the provisions of Art. 116 
or 120 and not under those of Art. 132, which applies 
only to payment of money charged on immovable pro- 
perty. 24 C.L.J. 348 = 37 Ind- Cas. 805. 

Art. iiS— Suit for refund— Fraudulent mort* 

®*Whcrc defendant fraudulently gets his Airland mort- 
gaged with possession to the plaintiff, the plaintiff is 
entitled to a simple money decree for the sum advan«d 
with such interest as the Court might find due. The 
claim falls under Arts. 95 and 97 and not under Arts, i ib 
and 120. 13 O.C. 148 = 6 Ind. Cas. 1013. 

Arts. 116, 75— Instalment bond registered— 

Waiver on default— Suit for instalments due witliin 

6 years before date. ... •• j .1,,, 

Where in an instalment bond it was provided that 
on dcfoult in the payment of one kist the creditor would 
be able to realise the entire amount due under the bona : 
Held, that it was open to the creditor, if default were 
made, to sue at once for the whole amount or if he so 
elected, to waive the benefit of the proviso. Default 
was made in October, 1897, and the present suit was 
brought in 1906 for the instalments for six years before 
suit Held, that the plaintiff was entitled to a decree 
Art. 1 16 being applicable to the suit which was brought 
on a registered bond. Per MACLEAN, C.J., SembU 
If the quesdon were res integra it would perhaps be 
that the Court holds that Art. 75 b applicable to the case 
instead of Art. Ii6. (*9^®) C.W.N* 9^3* 

Arts. 1x6, 49— Recovery of property under 

registered deed of release. . j j r 

Held, on the construction of a registered deed ot 
release that a suit by the person in whose favour the 
release was made for the recovery of properucs was 
governed by Art. m6 and not by Art. 49. (1903) 

I Arts. xi6, 62, 97-Rcgutered-Karar allowing 

olaintiff to cut trees for 6 years— Failure of considerahon— 
Slrtfoli applicable. LIMITATION ACT, ART. 62. 

29 M. 353 - 

—Art. Ji&-^ee ART. MO. (1903) A.W.N. 210 = 
26 A. 138. 

Art. 116— iSw 13 M.L.J. 438. 

2. Action for debt. 

-A rt X16— Registered simple bond specifying 
day of repayment — Limitation. ^ ^ 

V^ere the bond on which the suit u brought is 
registered and specifics a day on which the debtor 
would repay the loan, the period of limitation will be 
sbe years from the day on which the debtor had con- 
tracted to repay and the appropriate article apphcable 
is Art. m6. A.I.R. 194® 74=6 B.R. 400=i8& 

>2® — Cause of action for a dividend 
duly declared and made payable but in part im- 
onmerly withheld u an action in debt and u governed 
by Art 1 16 or else by Art lao, and, therefore, the 
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claim for di\'idi,‘nd:; fal'j U'Ki .i' . .n. i iG :!nre ihe whole 
contract ari')C. ’.lii'i t U’c A.i:!.-' of the Company. 
A.I.R. ir,)_jci h'jr-'. o, • :• i! '.r:- L.R. 57 — I.L.R 

(1940.1BUH1. It'.- -I ‘ ;.vi. (•‘.B.-. 

Arts. I’G assd >?' for debt. 

Art. I :<•, . > .• I .'i' uo!i lor d.-ht juit as much as 

An. '. ! to Inch Cas. 33 — ija Bom. 

477 3.- Bou!. 1..1 . 1928 Rom. 252. 

Alt. jiij .vuit on bond — Unregistered and 

regisiejv d V.onds. 

\v’!ic‘rc .i •.oc,nev Ixiid was executed and subsequently 
or. the s.irn. -day .1 n gistered deed was executed which 
pnu itied tor pav incnt of the debt in a particular manner 
and di Liuit was made. Held, tliat the two documents 
formed part of one and the same transaction and that a 
suit 10 lerover tiic amount after default was governed 
by .Art. 1 16 of the Limitation .Act. (1917) M.VV.N. 879 
— G L.W. 712=42 Iiul. Cas. 609. 

Art. 116 — Suit on bond. 

A suit for recovery of a money due on a Registered 
bond is governed by Art. 1 16 a.s it is more or less a suit 
for compensation for breach of a contract in witing 
registered and time begins to run from the date when the 
contract is broken or where there arc successive breaches 
from the date of breach in respect of which the suit is 
instituted, or where it is continuing breach from the 
date when it ceases. 15 C.L.J. 17=17 C.W.N. 360= 
13 Ind. Cas. 440. 

3. Breach of covenant of indemnity. 

See also NOTE 4. 

Art. 1 16 — Applicability — Suit for damages on 

indemnity clause in registered sale-deed— Article if 
would apply in the case of a void sale. 

Where a vendee brings a suit for damages on being 
dispossessed on the strength of an indemnity clause 
in a registered sale-deed, and the suit is not for return 
of the purchase money, Art. 116 would apply. The 
article can be invoked even if the sale-deed was absolutely 
void, the only condition being that he is suing, for the 
enforcement of the indemnity clause contained in the 
sale-deed. 1949 A.W.R. 48o=A.I.R. 1949 A. 480= 
1950 A.L.J. 17. 

Art. Z16 — Where a mortgage-deed contabed a 

provision that if, in consequence of a dbputc rabed by 
a third person, any loss is occasioned to the mortgagee, 
the person and other property of the executant will be 
liable to make good the loss and a third person havbg 
obtained a declaratory decree that the property could 
not be sold in execution of the decree obtained upon 
the mortgage, the mortgagee instituted a suit for breach 
of the covenant of indemnity contained b the mortgage : 

Held, that the suit was not governed by Art. 62 but 
by Art. 116 and the cause of action arose when it was 
declared that the plabtifF was not entitled to have the 
house sold in execution of his decree. (1932) A.L.J, 

3i 7=A.I.R. 1932 All. 358 = 16 R.D. 373=136 Ind. 
Gas. 829. 

Art. 1x6 — Where the vendor agrees to mdemnify 

the vendee in case any loss was caused to the vendee m 
^y suit brought in respect of property comprised b 
the sale-deed, Ac mere filing of a suit would not give 
a caiue of action to the vendee to recover dam^es 
on this agreement. Even if a third person succeeded 
m that suit, until the vendee is disposessed, he would 
hsve no cause of action to brbg a suit for damages 
for breach of thb agreement. A suit to recover 
damages m such a case when a sale-deed b regbtered 
would be governed by Art, 83 read with Art. 116. 33 
Bom. L.R. 1092=55 B. 565=A.I.R. 1932 Bom. 36= 
1,34 Ind. Cas. 1x57. 


Art. ii6 — Express covenant. 

A purchased from B by an Indenture certain property 
subject 10 an incumbrance of Rs. 16,000 buy a deed oT 
charge of mortgage b favour of K. There was a sti- 
pulation that B would keep A harmless and would b- 
in respect of any charge save and except 
the charge in favour of K. Eventually after the sale 
was completed, it was found that the amount due to 
the mortgagee was Rs. 21,000, Thb amount A had 
to pay and he sued B for the difference between Rs. i6,ooo- 
and the sum he actually paid. 

Held, tliat A took the property subject to the liability 
of the mortgage of A', that on a construction of the docu- 
ment, he was bound to dbcharge the bcumbrance of A" 
entirely and not merely to pay the sum mentioned b it, 
and in absence of any express covenant to the effect 
that B would be bound to pay any excess due on the 
mortgage ; A was not entitled to the amount claimed bv 
him. 

Held, further that it was not a covenant which could 
be implied from the sale-deed and therefore Art. ii6- 
did not apply. 51 C.L.J. 538=57 Cal. 683=A.I.R. 
1930 Cal. 568. 

^Art. 116 — Applicability— Indenmity covenant* 

If there is covenant express or implied bdemnifybg 
party suffering against loss caused by defect b title of 
executant of document, Art. ii6applies, otherwbe Art. 
62 or Art. 97. A.I.R. 1930 All. 785. 

Art. zz6 — Suit for damages based on a clause of 

indemnity or on a covenant for title and quiet possession 
contained in a regbtered sale-deed b governed by 
Art. 1 16. A.I.R. 1921 Lah. 260, FoU. 120 Ind. Cas. 424 
=A.I.R. 1929 Lah. 388. 

Art. Z16 — Covenant of indenmity — Starting 

point. 

Vendee from a pre-emptor b entitled to take benefit 
of an express covenant to mdemnify b a sale-deed and 
especially the original vendor cannot contend to the 
contrary. 

To csuch a case for a suit for compensation for loss- 
of possession Art. 116, Limitation Act, applies and 
time runs from date of dispossession. 30 All. 402, Foil 
119 Ind. Cas. 243=51 All. 651=1929 A,L.J. 433= 
A.I.R. 1929 All, 293. 

Art. 116 — ^Where the surety b liable under regb- 
tered contract the limitation b six years xmder Art. 116. 
95 Ind. Cas. 707=A.I.R. 1926 Nag. 449. 

Art. 116 — Sale by co-sharer. 

A co-sharer sold lands to the plabtiff pendbg partition 
proceedbgs, and agreed in the sale-deed ibelf that 
in the event of hb not gettbg the land to hb share b 
the said partition proceedings, he would pay compen- 
sadon to the plaintiff. The vendor was allotted at the 
partition a less area than the area sold and the plabtiff 
sued for compensation. 

Held, that Art. 65 along with Art. 116 applied to 
the case and that time began to run agabst plaintiff 
from the date when the vendors were finally allotted a 
less area. 72 Ind. Cas. 897=A.I.R. 1923 Lah. 23. 

^Art. 116— A suit for compensation for the breach 

of a contract to bdenmify faUs withb the purview 
of Art. 83 and when such a contract b b writbg and 
regbtered. Art. 116 becomes applicable and by virtue of 
it the period b extended to six years. {Obiter) b iS- 
All, 3, Diss. from. 64 Ind. Cas. 431=2 Lah. 3*8=’ 

3 L.L.J. 542=104 P.L.R. 192i=A.LR. 1921 Lah.' 
260. 

^Arts. 1x6 and 13 a — ^Where a regbtered contract to-- 

mdemnify contains a provbion for a charge on ini" 
movable property, Art. 132 applies and not Art. 83 or 
Art. 116. 66 Ind. Gas. 554=14 M.L.W. 99=>9a»- 
M.W.N.472=A.I.R. 1921 Mad. 514. . . * 
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Art. 1x6— Breach of contract— Sale — Covenant 
to make good loss — Breach — Limitation. 

Held in a suit by a vendee for damages that the suit 
was not barred by Limitation inasmuch as the plaintiffs 
were not suing upon a mere covenant of title, but upon 
a covenant of indemnity as set forth in the sale-deed 
and the cause of action arose on the date on which 
they suffered actual loss by reason of their being com- 
pelled to pay off the prior mortgage charge. 40 All. 
605=16 A.L.J. 706=48 Ind. Cas. i8. 

_Art. 1x6 — Suit for compensation for breach of 
n contract in sale-deed. 

A deed of sale of immovable property, duly registered 
conuined a covenant to the effect that in the event of a 
rUirr. being advanced by a co-sharer, or in the event of 
the purchaser losing any part of the property in any 
other way he would be entitled to a refund of the consi- 
deration and to damages. The purchaser, failing to 
get possession of part of the property purchased, sued 
for possession or in the alternative for a refund of a 
proportionate part of the consideration money and 
damages. Held that as regards the latter relief the suit 
was governed by Art. ii6 and not by Art. 97. (1908) 

A.W.N. 185=30 A. 402=5 A.L.J. 480. 

4. Breach of covenant of title and quiet enjoyment' 
See ako NOTE 3. 

Art. 1x6— Applicability — Breach of covenant o^ 

tide and quiet enjoyment in registered sale-deed 
Suit for dam^cs — Limitation — Starting point — ^Vendor 
having power to dispose of only on conditions — 
Transfer valid only for lifetime — Dispossesion after 
death of vendor — Suit for damages — Limitation appli- 
cable — Starting point. See BOMBAY COURT OF 
WARDS ACT, S. 40, PROVISO, THIRDLY. 52 
Bom. L.R. 6 i 4=A.I.R. 1950 Bom. 401. 

Arts. X16, 97 and 6a — Transfer of property — 

Title of vendor defective—Suit for return of consi- 
deration— When Art. 6a or 97orxi6 applies, ea- 

The provisions of Art. 62 might have been appbed 
before the enactment of S. 55, T. P. Act, to cases where 
there was no covenant and the suit was merely on the 
allegation that the vendor had purported to transfer 
some property to which be had no title. That would 
have been on the analogy of the English law an action 
for money had and received. But since S. 55 has 
imported into all transfers, unless the parties agree 
to the contrary, a covenant warranting the title of the 
vendor, a suit • to recover the consideration would be 
on the basis of that specific covenant and time would 
begin to run from the date of the deed after it had been 
established that there never had been any title. In the 
cate, however, where there is an express covenant that 
covenant must be construed according to the intention of 
the parties and no general rule can be laid down about 
the date when the cause of action arises. Such suits, 
however, would be on the basis of a covenant and the 

S rovisions of Art 97 would apply if there be no registered 
eed and the provuions of Art. 1 16 if there be a registered 
deed. AI.R. 1946 AIL 159=1^5 ‘W.N. (H.C.) 

295=1945 AH. L.J. 473=224 Ind. Cas. 52. 

——Aft. 116 — Suit for refuad of conslderutioB— 
perfot of 

So tong as the person whose rights have been inlHiiged 
remains In posscMioo of the property, limitation does 
not begin to run against him. Accordinglv so long as 
a vendee to v^om nis vendor has conveveo a defective 
title remains in posscMion, he need not bring a suit for 
refund of sale-consideration. It is only umn f fii«i 


dispnsirMioo 

A.I.R. iQAa 


'Art. X16 — Damages for breach of covenant of 
title — Starting point. 

When a sale is void ab initio as against Uic rigliU'ul 
owner and the vendee has been put in possession^of ihc 
property by the vendor, the limitation to claim damages 
for breach of covenant of title and quiet enjoyment 
contained in the sale-deed runs from the date of dis- 
possession of the vendee by the rightful owner. A.l.R. 
1941 Nag. 169=1941 N.L.J. 84. 

Art. X16 — Damages for dispossession^of part 

of land sold. 

A suit for damages by the vendee againstlthc vendor 
for being dispossessed of the part of the land sold under 
a registered deed of sale is governed by Art. 1 16 and 
not by Art. 97. A.l.R. 1939 All. I 70 = (i 938 ) A.L.J. 
1136=1938 A.W.R. 803=180 Ind. Cas. 342. 

Art. 116 — Suit for refund of consideration — 

Starting point. 

If the vendor’s title is defective from the inception 
and immediately after the conveyance, the possession is 
demanded by the vendee and is not given, the date of the 
sale-deed is the starling point of limitation, for a suit 
for damages for breach of covenant of title and failure 
to give possession and if the suit is brought after six 
years from the date of the deed, it will be barred under 
Art. 1 16. A.I.R. 1937 Rang. 39=167 Ind. Cas. 809. 

Art. 1x6 — Refund of consideration — Starting 

point of limitation. 

Art. 1 16 applies to a suit brought by a vendee who 
had purchased under a sale-deed Irom a vendor wi'h a 
defective title and was subsequently dispossessed by the 
person with superior title, to recover damages for breach 
of the implied covenant for title and S. 55, sub-S. (2) 
of the T.P. Act. The date of dispossession should 
form the starting point of limitation for the suit, where 
the suit is regarded as a suit for compensation for breach 
of contract, or as a suit to which Art. 97 would apply, 
to recover money paid upon an existing consideration 
which has afterwards failed. If the suit is regarded as 
governed by Art. 116, then no loss or damage can be 
said to have been caused by the mere passing of 
a decree for proprietary possession in favour of a 
third parly. It is possible that the decree for posses- 
sion. may never be executed. By reason of negligence 
or some other reason, the decree-holder may fail to 
execute it until it has become barred by limitation. In 
such a case the purchaser may retain possession of the 
property sold to him and may not suffer any loss 
although hb title has been found defective. Hence the 
mere passing of the decree cannot be held to constitute 
a cause of action, and the cause of action does not 
accrue until the purchaser has been dispossessed in 
execution if the decree. If, on the other hand, the suit 
is regarded as governed by Art. 97, it cannot be held 
that consideration has totally iailed so long as the buye r 
remains in possession and is in a position to enjoy 
the profits. Unless and until the vendees are ejected 
in execution of the decree against them, they are 
legally entitled to remain in possession and to recover 
rents from the tenants. 1936 O.W.N. I43=A.I.R, 
1936 Oudh. 141 = 11 Luck. 725 = 160 Ind. Cas. 454. 

Art. 1x6— Refund of consideration. 

Article 1 16 b applicable to a suit for compensation 
by a vendee who has been deprived of the property pur- 
chased by him in consequence of a defect in the title of the 
vendor. 1935 A.W.R. 768=(i935) A.L.J. 929= 
A.I.R. 1935 All. 786=58 A. 90=156 Ind. Cas. 177. 

^Art. X16 — Suit for refund of conaideradon— 

Starting point. 

The sons impugned the tale-deed executed by their 
lather on the ground that the property which it pu^rted 
to convey belonged to the joint umily of which the 
plaint! fli and the vendors were members and that there 
was no legal necetuty for the alienation. The suit wu 
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decreed by the first Court on January 31 , 1924. Delivery 
of possession was taken by the successful plaintiffs on 
February- 27. 1024. Part of the land included in the 
sale was under the cultivation of the vendees who did 
not vacate it. Disputes arose between the sons of 
defendant X<i. 1 and tiie vendees, which led to proceed- 
incs under S, 1 }5, Criminal P.C. These proceedings 
rcsulrid in favour of the vendees, and the sons had to 
imtitiin; aiioihcr suit for possession in respect of the 
plots which liad remained in possession of the vendees 
in spire of (In. symbolical delivery of possession. From 
the d»‘( r( c obtained by the sons in the Court of first 
in-iance. the vendees had appealed to the District Judge 
who di-.riussed it on January 19, 1926. A second 
appeal to the High Court was dismissed on October 31, 
192b. A Letters Patent Appeal was likewise dismissed 
on June 2, 1930. Relying on the covenant in the sale- 
deed, which contained a clause, ‘‘ if by reason of the act 
of us, the executants, or the omission of us, the executants 
or our heirs, any sort of defect is found in respect of the 
share sold and it is interfered with, the vendees shall 
have the power to recover the whole of their sale con- 
sideration,” the vendees sued for return of the considera- 
tion money : 

Held, that the proper article, applicable was Art. 116 
and that the plaintiff’s cause of action was complete 
when the first Court found that the vendoK had no 
power to sell and the vendees were dispossessed. 
Subsequent affirmance of the decree of the trial Court 
could not give a fresh starting point. The fact that the 
vendees managed to retain actual psosscssion of part of 
the land included in tlie vended property in spite of 
delivery of possession could not save limitation. A.I.R. 
1935 All. 786=1955 A.W.R. 768 = (J 935 ) A.L.J. 929 
=58 A. 90=156 ind. Cas. 177. 

Art. ii6— Suit for damages for breach of cove- 
nant of title — Limitation. 

The plaintiff purchased a property from the defendant 
in 1920 and was put in possession. Subsequently, 
a mortgagee whose mortgage had not been disclosed 
to the plaintiff brought a suit on his mortgage, obtained 
a decree and in execution of the decree, the plaintiff w^ 
dispossessed in 1930. The plaintiff sued immediately 
after his dbposscssion for compensation for the loss 


sustained by him : 

Held, that as the plaintiff had been put m possession 
of the property, the cause of action for the suit arose 
only when he was dispossessed and the suit was not timc- 
barred. (1935) M.W.N. 375=68 M.L.J. 588=41 L-W. 
728=-A.I.R. 1935 Mad. 636=156 Ind. Cas. 843 (2). 

Art. 116— Refund of consideration— Limitation. 

The plaintiff alleged that in pursuance of a sale-deed, 
he was placed in possession and he granted a five years 
oral lease to another penon who remained m possession 
until he was ejected by the defendant. The plain utt 
then brought a suit against the defendant and his brother 
for a declaration of his title to the property and for 
possession with effect from the date on which the Ic^e 
he had granted was to expire. It was held nnaliy 
in thk case that the field belonged to the defendant 
and his brother jointly and that as plaintiff had already 
paid more than half the consideration for the whole 
field, he was entitled to possession of half a share without 
further payment. Then plaintiff brought a suit 
against the defendant for recovery of the amount he 
had paid in excess of the value of half a share and interest 
thereon : 


Held^ that Art. ii6, governed the case and that the 
plaintiff had two causes of action, one arising when the 
lessee was ejected and the other arising when it was 
decided that the defendant was entitled only to half a 
r share and that the suit was in time. A.I.R. 1934 Nag. 
s 6®=30 N.L.R. 138=148 Ind. Cas. 480. 


■ — A rt. 1 16 — Reftisul of consideration — ^Limitation 
—Starting point* 

The guardian of certain minon sold some house 
property to P in 1913, and the sale-deed stipulated 
that if any defect were proved in the minor’s title 
resulting in loss of the price paid or in apprehension 
of such loss or in the purchaser being deprived of 
the whole or part of the property ” the purchaser would 
be at liberty to realise the price with damages, costs, 
interests, cic., from the other property of the minors 
or their representatives. In 1914, certain persons insti* 
tuted a suit for a declaration that the sale was null and 
void and the minors had no saleable interest in the 
property sold and obtained a decree to this effect in 
1916. This decree was ultimately upheld by the High 
Court on May 2, 1925* P became insolvent in October, 
1925 and on May i, 1928, the Official Receiver institu- 
ted a suit against the vendors for refund of price with 
interest on the allegation that their proprietary rightt 
had been proved defective by the High Court’s judgmens 
dated May 2, 1925 : 

Held^ tliat Art. 116 applied to the case, and that as 
the cause of action arose on the date of the original 
decree and not on that of the High Court decree, the 
suit was barred. Under the Indian Law and procedure, 
an original decree is not suspended by presentation of 
an appeal nor is its dismissal interrupted where the decree 
on appeal is an order of dismissal. 35 P.L.R. 179= 
A.I.R. 1934 Lah. 305 (2) = );48 Ind. Cas. 825. 

‘Arts* 116, 62 and 97 — Refund of consideration* 

A suit for refund of consideration is not one for breach 
of contract and is governed either by Art. 62 or by Art. 97 
according as to whether the contract is void or voidable 
and Art. 116 is not applicable. 34 P..L.R. 96=A.I.R. 
1933 Lah. 581 = 145 Ind. Cas. 186. 

Art* 1x6 — Refund of consideration — Limitation 

— Starting point* 

The plaintiff got from the defendants a sale-deed of 
certain property purchased by them in an execution 
sale on a decree in a different suit but in pursuance of 
which they had not got lawful delivery. The judgment- 
debtor in the decree in which the sale was held pleaded 
adverse possession. There was a provision in the sale- 
deed to the effect that the defendants would put in an 
application for delivery and give delivery to the plaintiff. 
The plaintiff filed a suit for recovery of the property 
or return of purchasc-moncy: 

Heldy that the suit was governed by Art. 116 and 
that no time wsa fixed within which delivery was to be 
given, and although it is true that the plaintiff might, 
at any time, after the execution of the sale-deed, have 
sued to enforce delivery under it, so that time would 
begin to run for such a suit from the date of contract. 

Heldy also, that the cause of action for refund of the 
purchase-money would not simultaneously arise, but 
would only become available when the vendors became 
incaapable of carrying out their undertaking. Before 
that occasion arose, the vendees could not have sued 
alleging a breach of the contract of title, for the return 
of the purchase -money. A.I.R. 1933 Mad. 153^ 
143 Ind. Cas. 504. 

Art* X16 — Covenant for title* 

The provisions of Art. 116 will apply where there is 
a breach of covenant of indemnity against loss caused 
by defect in titles. The covenant need not be express* 
It may be implied as in case of a sale under S. 52 (2), 
T. P. Act, for the refund of purchase-money. If there is 
no such covenant Art. 62 or 97, Limitation Act will 
apply. A.I.R. 1930 All. 785. 

Art* X16* 

If a statute says that a certain covenant should neces- 
sarily be implied in a certain contract and that contract 
itself is in writing and registered, Art. 116 applies, and 
if the contract is under S. 55, T. P. Act, and the vendee 
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ts put in possession and dispossessed the time begins 
to run from the date of dispossession. A.I.R. 1930 
A. 771 = 1930 A.L.J. 653 = 52 A. 604. 

Art. 116. ^ ^ 

Claim for damages by a vendee on the ground that 
his vendor's title is defective is governed by Art. 116. 
A.I.R. 1930 Sind 66 = 126 Ind. Cas. 737. 

Art 116— Breach of— Suit for refund of purchase* 

taoney. , v t. • • 

To a suit for refund of purchase-money which is in 
substance a suit based on a registered document and 
can be regarded as a suit for compensation for breach 
of a contract Art. 116 must apply although such a suit 
may fall under some other provision of Limitation Act 
and time begins to run only when it is found that there 
is no good title. A.I.R. 1921 Bom. 252 — 38 Mad. 
887 = A.I.R. 1916 P.C. 182, FoW. 117 In. Cas. 654 = 

8 Pat. 432 = A.I.R. 1929 Pat. 388. 

Art. 116 — suit for compensation for breach of 

express or implied covenant for title and quiet enjoyment 
in respect of a sale-deed executed after coming into force 
of the Transfer of Property Act is governed by Art. 116. 
38 Mad. 1171, Foil. 91 Ind. Cas. 514 = 22 M.L.W. 704 
= A.I.R. 1926 Mad. 255 =49 M.L.J. 668. 

Art. 116~Breach of covenant — No title ab initio — 

Starting point. 

The starting point for limitation in a suit by a vendee 
to recover damages from his vendor upon breach of 
covenant for possession is, where from the inception 
the vendor had no title to convey and the vendee has 
not been put in possession of the property, to date of the 
sale-deed or at the latest the date when the vendor first 
denies vendees right to possession. 100 Ind. Cas. 40 = 
25 M.L.W. 11 = A.I.R. 1927 Mad. 273. 

Art. 116— An action for damages for breach of a 

covenant for title contained in a registered instrument is 
ffovemed by Art. 116. 11 N.L.R. 186, Fo//. 88 Ind. 
Cas. 699 = 22 N.L.R. 49 = A.I.R. 1926 Nag. 109. 

Art. 116— Where the defendant covenanted that he 

had a good title to the property sold, and in return for 
the sale-deed received a certain price, but the plaintiff 
was obstructed in obtaining possession of the property 
and therefore sued defendant for retrun of the purchase- 
money. 

Held, that the suit was governed by Art. 116 and the 
cause of action arose on the date of sale. 89 Ind. Cas. 
59 = 49 Bom. 596 = 27 Bom. L.R. 637 = A.I.R. 
1925 Bom. 440. 

Art. 116— A suit for the refund of the purchase- 

money may be regarded as a suit for damages for 
breach of covenant of title. The Article applicable to 
»uch a suit, where the conveyance is registered, is 
Art. 116. If a contract, in the sense of the Article, is 
in writing, ^e writing represents the implied as well as 
the express covenants breach of which is governed by 
the Art. 19 C.W.N. 102, Diss. ; 38 Mad. 1171, Poll. 
80 Ind. Cas. 623 = 27 C.W.N. 1025 = A.I.R. 1924 
Cal. 148. 

—Art. 116— Where a JaJmanl brlt was found to be not 
■aleable. - 

Held, that a suit for possession of the brlt or the 
refund of consideration tn the alternative is governed 
by Art. 116 when tlw sale-deed of the brlt was a register^ 
one. 72 Ind. Cas. 653 = A.I.R. 1924 Pat. 321. 

—Art 116— The provision in a sale-deed by which 
the vendor undertook, in case of dispute, to settle it out 
of his own expense and cany out the sale without 
obstruedoD, amounts to a covenant for quiet enjoyment 
or at least a covenant for title and a breach of the 
covenant ipves the plaintiff six years to sue from the 
date miea the covenant is broken. 68 Ind. Cas. 190 

lO-F. Y. D.— 51 


116—4. Breach of Covenant of title. 1^02 

= 1922 M.W.N. 420 = A.I.R. 1923 Mini. 28 = 43 
M.L.J. 64. 

Art. 116— Breach of covenant— No title ab initio 

— Starting point. 

Per Spencer J.— Lessee or purchaser who gets 
possession on the strength of a registered contract 
and is subsequently evicted for want of title in his 
lessor or vendor has six years from the date of his 
dispossession under Art. 116 to sue for damages for 
breach of the title for quiet enjoyment ; but if from 
the inception the vendor had no title to convey and the 
vendee never gets possession, the staring point of 
limitation is the date of the sale. Suit by A as vendee of 
B who was himself vendee of C against C for money 
paid which C was bound to pay to his secured creditors 
is not one for damages or for return of the purchase- 
money, as there is no privity of contract between the 
parties. 74 Ind. Cas. 416 = 17 M.L.W. 254 = A.I.R. 
1923 Mad. 392. 

Art. 116— Bread! of covenant— Subsequent dis- 
possession. 

Plaintiffs brought land under a registered-deed and 
were put in possession. The land was leased to a 
tenant who subsequently set up his own title to the land 
and his claim was also embodied in a final decree of the 
Court. Plaintiffs then filed a suit against their vendor 
for the recovery of the purchase money, etc. 

Held, that Art. 116 and not Art. 97 applied and time 
began to run only when the tenant obtained the decree 
supporting hisjown title to the land. 

A distinction should be made between cases where 
from the inception the vendor had no title to convey 
and the vendee has not been put in possession of the 
property, and other cases where the sale is only voidable 
on the objection of third parties and possession is take 
under the sale. It is only in the first class of cases 
that the starting point of limitation will be the date of 
sale. Case-law discussed. 61 Ind. Cas. 70 = 45 Bom. 
955 = 23 Bom. L.R. 325 = A.I.R. 1921 Bom. 252. 

Art. 116 — Covenant for title— Breach— Damages 

—Limitation. 

There is an implied covenant for title and possession 
in all registered conveyances under S. 55 (2) of the T.P. 
Act and a breach of that covenant comes within Art. 116 
of the Limitation Act. 52 Ind. Cas. 269 (Cal.). 

—Art. 116 — Covenant for title— ^ale. 

A suit for damages for breach of an implied covenant 
for the title in a registered sale is govern^ by Art. 116. 
50 Ind. Cas. 673 (Mad.). 

—Art. 116 — Covenant for title— Breach of damages — 
Starting point. 

A suit for damages for breach of covenant for title 
in a registered deed is governed by^ Art. 116. Such a 
breach is entire and complete at the time of the execution 
of the sale and limitation begins to run from that date. 
11 N.L.R. 186 = 31 Ind. Cas. 877. 

^Art. 116 — Covaiaot for title— Breach of— Starting 

point. 

OW/er.— The cause of action for a suit for damages 
for breach of covenant for title arises on the execution 
of the conveyance. 29 M.L.J. 454 = 2 L.W. 918 = 
(1916) M.W.N. 7 = 31 Ind. Cas. 179. 

^Art. 116— Covenant for title— Deficiency In extent 

of land sold — Limitation. 

A suit for damages for breach of covenant for title 
in regard to a small portion of the land sold is govern^ 
by Article 116 of Schedule 11 of the Limitation Act ; 
the plaintiff, in such a suit has simply to show that he 
was not put in possession of it. (1911) 1 M.W.N. 361 = 
Hind Cas. 337. 
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«— Art. 116 — Covenant implied In law— ** Coatract 
In writing registered,” 

The expression “ shall be deemed to contract ” 
in Cl. (2) of S. 55 of the Transfer of Property Act makes 
the covenant implied by that clause part and parcel of 
tJie transaction of sale and It is to be deemed to be 
ernbodied in the written document of sale ; and a 
suit to enforce siicli covenar^t mav be brought w’lthin 
six years of the date of sale, i.e., date of breach, under 
Art. 116 of the Limitation Act. 21 M. 8 and 25 M. 
f>Zl,foll. (1904) 15 M.L.J. 396. 


5, Breach of undertaking (o pay debt. 

Art. 116— Rc-gistered sale-deed— Vendee failing fo 

wy mortgage-debt of vendor as undertaken in deed— 
Mortgagee obtaining final decree for sale—Vendor 
paying off decree— Cause of action against vendee— 
Wlieo arises. 

Where under a registered sale-deed the vendee, 
undertakes to pay an outstanding mortgage-debt of 
the vendor out of the consideration money left in his 
hands but fails to liquidate that debt, he commits a 
breach of contract in writing registered and the vendor 
has a cause of action against him. If the mortgagee 
obtains a final decree for sale and the vendor pays the 
decretal sum, the vendors’ cause of action against the 
vendee arises not on the date of the contract Itself, but 
at the earliest on the date of the final decree for sale or on 
the date when the vendor was made to pay the decretal 
sum, that is to say, when he was damnified. A.I.R. 
1950 Pat. 21. 


—Art. 116 — -Breach of covenant by purchaser with 
vendor to pay off mo^tg.^ge — Limitation— Starting 
point. See Contract Act. S. 73. 1948 N.L.J. 463 
-A.I.R. 1948 Nag. 401. 

Art. 116 — Registered sale-deed — Vendee charge 

with discharging mortgage debt out of sale price— Default 
by vendee — Sale of property in execution of decree on 
mortgage — Deficiency — Mortgagor compelled fo pay 
under personal covenant — Suit for damages against 
vendee— Limitation. 

Where a mortgagor sells mortgaged propertv under 
a registered sale-deed, reserving part of the consideration 
for the sale with the vendee for discharging the mort- 
gage debt, but the latter fails to discharge and redeem 
the mortgage and the mortgagee sues on the mortgage 
and brings the property to sale and after sale, obtains 
a personal decree against the mortgagor for the deficiency, 
if the mortgagor who is compelled to pay the balance 
to the mortgagee brings a suit against the vendee for 
damages for breach of contract, Art. 116 of the Limita- 
tion Act applies to the case, and the suit if brought 
within 6 years of the date when the plaintiff made the 
payment, is not barred by limitation. 223 Ind. Cas 
248 - 12 B.R. 356 - A.I.R. 1947 Pat. II. 

■ 'Art. 116--P who had obtained a mortgage decree 
against A assigned the decree to D for certain amount 
a portion of which was left with D to be paid A' who 
was creditor of P . This amount was not to be paid 
to A until D had realised the decree. D realised the 
decretal amount but refused to pay A* who then brought 
a suit to recover the amount : 

Held, that the suit was neither one for specific per- 
formance of a contract not for indemnity but was a suit 
for compensation for breach of contract and was, 
therefore, governed by Art. 116. A.I.R. 1940 Pat. 
155 ^ 6 B.R. 92 « 185 Ind. Cas. 63. 

— :Arts. 116 and 83— A suit brought by the vendor 
against the vendee on the default being made by the 
vendee in paying off the creditors of the vendor, for the 
loss occasioned by such default is one for recovery of 
^agM for breach of a contract of indemnity and 
as such, is governed by Art. 83 read with Art 5116 


when the sale-deed Is a registered one and the limitation 
begins to run from the time the vendor Is actually 
damnified. A.I.R. 1940 Lah. 321 «= I.L.R. (1941) Lah. 
353 = 43 P.L.R. 548 = 192 Ind. Cas. 841. 

—— ^t. Ilfr— Limitation — Starting point. 

Plaintiff executed ijara deed in favour of defendant 
whereby the defendant agreed to pay off the mortgages 
effected by the plaintiff. The deed was registered. 
There was not an express or implied agreement to 
indemnify the plaintiff. The defendant fail^ to pav off 
the mortgages. The mortgage decrees were passed and 
the plaintiff's property was sold in execution thereof. 
TTie plaintiff instituted a suit against the defendant to 
recover damages more than six years from the date of 
which he was made party to the mortgage suit : 

Held, that Art. 116 applied and time began to run 
from the date on which the plaintiff was made party 
to the mortgage suit, i.e., the contract was broken and 
not from the date of the sale of the property, i.e., actual 
damage suffered. Suit, therefore, was time-barred 
under Art. 116, whether read with Art. 1 15 or Art. 83. 
19 P.L.T. 198 = 17 Pat. 338 = A.I.R. 1938 Pat. 275 = 
4 B.R. 694 = 176 Ind. Cas. 269. 

Arts. 116 and 111 — A suit by a mortgagor or his 

assignee against the vendee for return of the money left 
with him for payment to the mortgagee and which he 
had failed to pay Is, governed by Art. 116 and not by 
Art. 111. A.I.R. 1934 Oudh 240 = 11 O.W.N. 691 = 
10 Luck. 26 = 149 Ind. Cas. 529. 

——Alls. 116, 83 and 132 — Vendor and purchaser— 
Direction to pay prior mortgage — Default — Suit against 
vendee — Suit regarding personal claim governed by 
Art. 116 read with Art. 83 and regarding charge by 
Art. 132. A.I.R. 1933 Lah. 109 = 34 P.L.R. 156 = 14 
L. 380 = 141 Ind. Cas. 435. 

Arts. 116 and 83 — A suit by a vendor against the 

vendee on the latter's default to pay the money to a 
third party left with him for that purpose is governed 
by Art. 116 read with Art. 83 when the sale-deed is a 
registered document and the starting point of limitation 
is when the plaintiff vendor is damnified, i.e., when he 
pays off such third paitv. 34 P.L.R. 734 = A.I.R. 
1933 Lah. 793 = 14 L. 646 = 144 Ind. Cas. 362. 

Arts. 116, 120, 61— Suit by transferor against trans- 
feree— Limitation— Starting point. 

A mortgaged certain property to B for Rs. 750 on 
June 1 1, 1921. directing B to pay Rs. 400 out of mortgage 
amount to A‘s creditors. B did not pay. A being 
threatened bv the creditors with suits, paid them the 
amounts on June 12, 1922. and June 14, 1923, and insti- 
tuted a suit against B on June 14, 1927, for recovering 
the amounts paid : 

Held (0 that the suit was not one * for money payable 
to the plaintiff for money paid for the defendant' 
within the meaning of Art. 61 and was not governed by 
the said article ; 

(ff) that it was governed by Art. 120, even if Art. 116 
did not apply and the suit was in any case not time- 
barred. 53 A 702 = A.I.R. 1931 All. 549 (2) = 1931 
A.L.J.533 = 133 Ind. Cas. 615. 

Arts 116 and HI — Vendor and purchaser — Price 

with vendee for payment of vendor’s creditors— 
— psy — Suit by vendor for refund — Limitation. 

The plaintiff sold a certain property to the defendant 
on July 12, 1926, under a registered sale-deed leaving 
a portion of the consideration for payment of certain 
unsecured creditors of the plaintiff. 'The defendant 

"ot pay and the plaintiff instituted a suit on October 
4, 1929, for recovery of the unpaid purchase-money 
with interest : 

Held, (1) that the suit w’as not one for personal payment 
of the unpaid purchase-money but one for breach of a 
covenant in writing registered and was governed, not by 
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Art. Ill but by Art. 116. A.I.R. 1931 All. 419 = 
(1931) A.L.J. 985 = 131 Ind Cas. 686 (2). 

——Art. 116— Unpaid purdiase-in<Hiey— Limitatioa— 
Starting point 

Where a vendee, under a registered deed of sale 
execute in 1912, agr^ to pay a portion of the price 
to a third person and, on his failure to pay accordingly, 
that third person brought a suit against the vendor 
and realised the amount from the vendor in 1921 in 
execution of his decree, and the vendor instituted a suit 
against the vendee for recovery of the amount in 1924 ; 

Held, that the cause of action for the suit arose under 
Art. 116, only in 1921, when the vendor suffered loss 
and the contract became impossible of performance 
and the suit was not time-barred. 33 Bom. L.R. 136 = 
A.I.R. 1931 Bom. 363 = 133 Ind. Cas. 267. 

Art. 116— Breach of contract— Undertaking to pay 

debt. 

Article 116 applies not only to a suit for a specified 
sum of money due on a registered bond but also to a 
suit where the vendee having agreed to apply a portion 
of the purchase-money to the payment of a previous 
debt due by the vendor fails to apply it In that way 
vid a s^t Is brought to recover that amount from him. 
Such a suit is not barred If It is brought within six years 
of the breach of contract sued upon. The period of 
Hmitatioo in such a case does not run from the date of 
the execution of the sale-deed but from the date on 
which the contract is deemcdjto have been broken, viz., 
the date when either there was a repudiation of the 
liability under it or when the contract bad been im- 
possible of performance on account of vendor's debt 
having been satisfied. 122 Ind. Cas. 244 = 8 Pat. 860= 
A.I.R 1930 Pat. 46. 

Art. 116— Undertaking to pay debt. 

Some portion of the purchase-money was left by 
the vendor with the vendee to be paid to his (vendor’s) 
creditor and this provision was entered in registered 
sale-deed that was executed. The vendee did not pay 
Whereupon the creditor, suing the vendor, attached 
and purchsed this debt due from the vendee. He then 
sued the vendee to recover the debt from him basing 
his claim on the debt purchased by him in the execution 
proceedings. 

Held, that by his purchase of the debt the creditor 
stepp^ into the shoes of the vendor and obtained 
his right to recover the debt on account of breach of 
contract to pay the same to the creditor as stipulated in 
the registered deed of sale. His suit therefor would 

governed by Art. 116 and not by Art. Ill although 
he bas^ it on the debt purchased by him. 34 All. 4S9, 
Poll. 118 Ind. Cas. 445 = A.I.R. 1929 Lah. 395. 

Art. 116 — Undertaking to pay off mortgage. 

'The plaintiffs had to satisfy a mortgage. The defen- 
dant undertook by writing registered to pay the mortgage 
amount to the mortgagee and to procure an indemnity, 
or freedom of the mortgaged property from all liability 
and the plaintiff sold to him in consideration of that 
contract and of the promise to pay, a house and kotha. 
The defendant did not fulfil his undertaking and conse- 
quently the mortgagee sued for an obtained a preli- 
minary decree. The plaintiff induced the mortgagee 
to accept a renewal of the mortgage and include in the 
consideration thereof the decretal debt and thus dis- 
charge him from the liability and sued defendant for 
compensation for breach of the contract. 

Held, that the suit was governed by Art. Il6 and 
not Art. Ill or Art. 62. 97 Ind. Cas. 185 - 9 N.L.J. 
107 = A.I.R. 1926 Nag. 429. 

■ -Art. llfr— A suit brought more than set years after 
the sale-deed, for recovery of damages for failure to 
pay the amount left in the hands of the vendee for 


clearing a prior mortgage is barred by time. 87 Ind. 
Cas. 804 = 6L.R.A. (Civ.) 222 = A.I.R. 1925 All. 488. 

Art. 116— Mortgagee covenanting to pay prior 

mortgagee— No time limit fixed— Mortgagor's suit for 
breach of covenant— Cause of action arises only on 
mortgagor being damnified, e.g., by the property being 
sold in execution of a decree obtained by the prior 
mortgagee. 60 Iiul. C.is. 829 = 19 A.L.J. 81 = A.I.R. 
1921 All. 133. 

.\rt. 116— Breach of contract— Vendee to pay 

mortgagee of vendor— Accrual of cause of action. 

•A suit by a vendor against vendee for breach of 
covenant by the latter to pay mortgagee of the vendor 
out of the sale price the cause of action arises on the 
date of sale and a suit brought more than six years after 
that, is barred by limitation, though the vendor was 
sued against subsequently by the mortgagee. 34 AH, 
429 = 9 A.L.J. 534 = 14 Ind. Cas. 244. 

—Art. 116 — Breach of contract. 

In order that the creditor may bring an action of 
Indemnity against a purchaser from his debtor on the 
ground that he has undertaken to pay off the debt 
from the purchase-money, the cause of action must have 
arisen within 3 years of the suit. 9 Ind. Cas. 988 (Cal.). 

6. Company. 

See also Note 7 (d). 

Art. 116— Suit for recovery of dividends— Starting 

point. j . It,- 

In a suit to recover dividends, time runs under Art. 116 
from the date of the breach of contract and not from 
the date of knowledge of the breach. The breach occurs 
in each year when the Income-tax Authorities inform 
the company that no income-tax is payable by the 
company for that year. A.I.R. 1940 Bom. 97 = 43 
Bom. L.R. 57=I.L.R. (1940) Bom. 165 = 187 Jnd. 
Cas. 389 (F.B.). 

Art. 116— Memorandum and Articles of Company- 

Suit against Director for misfeasance. 

Article 116 of the Limitation Act docs not apply 
to a claim against the Directors of a Company lor 
misfeasance because the whole of the contract 
governing the relationship of the company and the 
Directors is not in writing registered by part only, 
that which is contained in the articles of association. 
When at various times the Director was re-appointed 
to his office there must have been something in the nature 
of an offer by him to serve further and an acceptance 
by the company or vice versa either express or implied 
of which circusmlancc shows that the whole contract 
is not in the articles. 54 Bora. 226 = 32 Bom. L.R. 232 
= A.I.R. 1930 Bora. 572. 

Art. 116 — Suit against share.holder. 

By the mere fact that the articles of assoeiation of 
a company have to be registered under the Indian 
Companies Act, an action against a share-holder who 
becomes a share-holder by accepting the articles is not 
cover^By Art. 116. 110Ind.Cas.33 = 52 Bom. 477 = 
30 Bom. L.R. 549 = A.I.R. 1928 Bom. 252. 

Art. 116— Purchaser of shares. 

Purchaser at Court auction sale of some shares 
in a Company, whose transfer is not recognised is not 
a share-holder and therefore he cannot take his stand 
on the registered contractual relation which is the 
foundation for any claim to call in aid Art. 116. 79 
Ind. Cas. 947 = 34 M.L;T. 289 - 19 M.L.W. 623> 
A.I.R. 1924 -Mad. 721 = 47 M.L.J. 563. 

7. InterpretatioD 

(a) * Compensation *. 

(b) * Compeosatlra of breach of contract *. 

(c) * Omtract *. 

(d) * Writing registered % 
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7. (a) Interpretation— Compensation. 

—Art. 116 — ‘ Compensation.’ 

The word “compensation” in Art. 116 need not 
be restricted to a claim for unliquidated damages, 
and can be held to include a claim for a sum certain. 
44 Cal. 759 (P.C.), Foil 89 Ind. Cas. 59 = 27 Bom. 
L.R. 637 = 49 Bom. 596 = A.I.R. 1925 Bora. 440. 

Art. 116—* Compensation.’ 

The expression compcnastlon is not ordinarily, 
used as an equivalent to damages, although compensa- 
tion may often have to be measured by the same rule 
as damages in an action for a breach. The term com- 
pensation signifies that which is given in recompense, 
an equivalent rendered : damages, on the other hand, 
constitute the sum of money claimed or adjudged to 
be paid in compensation for loss or injury sustained, 
the value estimated in money, of something lost or 
withheld. The term compensation etymologically sug- 
,gests the image of balancing one thing against another. 
Its primary signification is equivalancc, and the secon- 
dary and more common meaning is something given 
or obtained as an equivalent, 73 Ind. Cas. 17 = 
37 C.L.J. 108 = 27 C.W.N. 210 = A.I.R. 1923 Cal. 
507. 

7. (b) Interpretation — ** Compensation for breach of 

contract.” 

Art. 116 — ‘Compensation for breach of contract,* 

meaning of. 

The words “ compensation for breach of contract ” 
in Art. 116 must be widely construed and where the 
suit is in substance a suit based on a registered docu- 
ment and it can be regarded ns a suit for compensation 
for breach of a contract, then Art. 116 must apply 
although the suit may come within some other article 
of the Limitation Act. A.I.R. 1934 Nag. 16 = 30 
N.L.R. 138 = 148 Ind. Cas. 480. 

7. (c) Interpretation—* Contract 

Art. 116 — Interpretation — * Contract *. 

The word “ contract ” in Art. 1 1 6 includes an implied 
contract also. 119 Ind. Cas. 243 = 51 All. 651 = 
1929 A.L.J. 433 = A.I.R. 1929 All. 293. 

—Art. 116 — Implied Contract. 

Per CoYAjEE J. — The words “express or implied” 
contained in Art. 115 are also intended to be read into 
Art. 116. 89 Ind. Cas. 59 =27 Bom. L.R. 637 = 
49 Bom. 596 = A.I.R. 1925 Bom. 440. 

Art. 116 — Contract signed by one and accepted by 

another. 

Article 1 16 is not limited to agreements si^ed by both 
the parties. If there is a valid contract evidenced by a 
registered document which though signed by only one 
party is complete because it has been accepted by the 
other, and breach of that contract has been committed. 
Art. 116 would be equally applicable to such a case. 
109 Ind. Cas. 409 = 50 All. 661 = 26 A.L.J. 426 = 
A.I.R. 1928 All. 313. 

Art. 116 — Suit on bond— Bond signed by debtor 

only. 

Art. 116 of the Limitation Act is applicable to cases 
of suits for recovery of money on contract not signed 
by both parties. 22 C.L.J. 311=20 C.W.N. 408 = 
31 Ind. Cas. 394. 

Art. 116 — Breach of covenant by lessee — Registered 

puttah executed by lessor only. 

A suit to recover damages for breach of covenant 
contained in a lease, the terms of which were embodied 
in a registered puttah executed by the lessor only, is 
governed by Art. 116. (1908) 12 C.W.N. 628 = 35 C. 
683. 

Art. 116— Contract in writing registered— Signature 

of both parties, if necessary. 


_ Where there had been no kabiiliar, but only a patta 
signed by the plaintiff alone but admittedly acted upon 
by the defendant also : — Held, that a suit for breach of 
contract fell within Art. 116. It was not the less a 
suit upon a contract in writing registered, because the 
contract was signed not by both the parties, but by only 
one of them. 19 M. 52, foil (1908) 9 C.L.J. 1 = 1 Ind. 
Cas. 438. 

Art. 116 — Recital that consideration is received no 

contract in writing to pay— Receipt for money containing 
terms of sale signed by vendor and not by purchaser. 

Held (1) That the recital in a deed of sale that consi- 
deration is received is not a ‘contract in writing' to 
pay within the meanining of Art. 116. (2) Where a 
sale-deed contains the contract of sale which has 
preceded the conveyance. Art. 116 may apply, though 
the sale-deed contains an acknowledgment that the 
consideration has been paid, it if has not been paid, 
as a matter of fact. 24 M. 233, foil (3) Sembie . — 
A receipt for money, containing the terms of sale, 
signed by the vendor only and registered and acknow- 
ledging payment of a sum a money on account of the 
purchase price and providing that the balance should 
be paid on a certain date, is a ‘ contract in writing 
registered' within the meaning of Art. 116. (1901) 
25 M. 55 = 11 M.L.J.318. 

Art. 116 — Contract ‘in writing registered’ signed 

by one party thereto. 

D sued ^ on a pro-note, and during the litigation 
there was a compromise by which A undertook to exe- 
cute a mortgagee in favour of B, and in consideration 
of it B undertook to withdraw an appeal then pending. 
B, however, proceeded with the appeal, got a decree 
and executed it and recovered the amount of the decree. 
A now sued to recover the amount, stating the date of the 
recovery of money of B as the date on which his cause of 
action arose. It was contended that the suit as framed 
will not lie the decree is set aside, and that it was barred. 
Held (1) the allegations in the plaint clearly showed 
that the plaintiff claimed damages for breach of contract, 
though the suit is not framed as one for damages. The 
written statement shows that the defendant understood 
the claim to be one for damages. So there is a sufficient 
disclosure orthe cause of action. (2) The suit is govern- 
ed by Art. 1 1 6, as the undertaking in the mortgage was an 
agreement in witiug registered. The fact that the 
instrument was signed by A only and not by both did 
not take the case out of the operation of the article. 
25 M. 50. 

Art. 116— Contract in writing— Signature. 

Art. 116 will ordinarily apply only to contracts in 
writing signed by both the parties to it. It may also 
apply as against the party who has not signed the regis- 
tered instrument is his assent to it appears from the 
agreement itself. (1901) 3 Bom L.R. 667. 

Art. 116 — Breach of contract — Contract — Meaning. 

The word “contract” in Art. 116 does not include 
an award. 6 S.L.R. 148 = 19 Ind. Cas. 376. 

7. (d) Tnrerpretation — ■** Writing registered.” 

—Art. 116— Interpretation— “ Writing registered ”, mea- 
ning of. 

“ Writing registered ” in Art. 116 includes a document 
registered with the Registrar of Joint Stock Companies 
under the Companies Act. In the General Clauses Act, 
“ registered ” is defined as meaning registered in British 
India under the law for the time being in force for the 
registration of documents. The Companies Act, 
though no doubt not primarily concerned with the regis- 
tration of documents, is nevertheless the law in force 
relating to the registration of certain documents affect- 
ing companies. A.I.R. 1940 Bom. 97 = 42 Bom. L.R. 
57=I.L.R. (1940) Bom. 165 = 187 Ind. Cas. 389 
(F.B.). 
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Art. 116 — Memorandum ami articles of Company- 

Registration. 

Per MUKBtui J. — Registration with the Registrar 
of Companies is as much a registration within Art. 116 
as registration under Act 16 of 1908. 88 Ind. Cas. 
785 =47 All. 669 = 28 A.L.J. 473 = 6 L.R.A. (Civ.) 
425 = A.l.R. 1925 All. 519. 

Art. 116— Brc.-ich of contract— Suit by share-holder 

ag.tinst registered company for dividend— Registered- 
Meaning of— Gen. Clauses Act, S. 3 (45). 

A suit by a share-holder against a registered Company 
to cover dividends is governed by Art. 116 ol the Limi- 
tation Act. Registered in Art, 116 of the Limitation 
Act must be read as defined in the General Clauses 
Act of 1897, S. 3, Cl. 45 and includes documents regis- 
tered under any special law such as the Company's 
Act or the Copyi ight Act as well as the Indian Regis- 
ttdtion Act- 42 Mild. 33 = 35 M.L.J. 253 — 24 
M.L.T. 246 * 8 L.W. 354 = 48 Ind. Cas. 903. 

.Art. 116— ‘ Registered ’ meaning of. 

The registration referred to in Art. 116, is not regis- 
tration of Companies but registration under Act 15 
•of 1908. Consequently, registration of a company 
under the Companies Act is not equivalent to registration 
of the Articles of Association within the meaning of 
Art. 116 and hence an application under S. 235, Com- 
panies Act is not governed by Art. 116 but by Art. 1 15. 
A.l.K. 1933 Sind 103 = 143 Ind. Cas. 713. 

—Art. 116 — Registration. 

The deposit of the memorandum and articles of 
Association of a Limited Company with the Regis- 
trar of Joint Stock Companies under the direction 
of the Act is not registration as contemplated by Art. 
116. 42 Mad. 33, Overruled. 94 Ind. Cas. 515=49 
Mad. 468 = 1926 M.W.N. 450 =24 M.L.W. 102 = 
A.l.R. 1926 Mad. 615 = 50 M.L.J. 520 (F.B.). 

Art. 116— Registration of mortgage-deed by fraud. 

Where a registration of a mortgage-deed is obtained 
by fraud to which mortgagor and mortgagee are parties, 
the deed cannot be treated as a registered mortgage- 
deed. Nor can be deed be treated as a registered docu- 
ment under Art. 116 so as to give effect to the personal 
covenant as contained in a registered document. 

The jurisdiction conferred on the Sub-Registrar 
by S. 29, Registration Act, is limited to receiving and 
registering ** every document other than a document 
referred to in S. 28 ” and once it is found that the docu- 
ment was the document referred to in S. 28, then the 
result is that if a Registrar had been aware of the facts, 
he would have refused registration. The same conse- 
quences must follow as if registration had in fact been 
refused, that is to say, the entire document is on the 
footing of an unregistered document. Not only does 
it not affect any immovable property (S. 49), but it must 
be considered unregistered for the purposes of limitation 
(Art. 116 of the Schedule to the Limitation Act). 20 
P.L.T. 285 = A.l.R. 1939 Pat. 502 = 5 B.R. 597 - 
18 Pat. 429 = 181 Ind. Cas. 482. 

8. Mortgagor’s personal liability. 

Art 116— Suit to enforce personal covenant in 

registered mortgage. 

A suit for the enforcement of a personal covenant, 
express or implied, in a registered mortgage-deed is 
governed by Art. 116. A.l.R. 1946 Lah. 97 = 47 Pun. 
L.R. 358 - I.L.R. (1945) Uh. 355 = 224 Ind. Cas. 135 
(F.B.). y 

-Art. 116— Llmitatiofl. 

A suit on the basis of a personal covenant contained 
in a registered mortgage-deed or zarpeshgi lease is 
governed by 6 years' limitation. (1944) A.L.J. 276 = 
1944 A.W.R. (H.C.) 183 = A.l.R. 1944 All. 276 = 
1944 O.W.N. 210-I.L.R. (1944) AIL 574 - 218 
nd. Cas. 33. 
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Where a registered mortgage-deed contains a personal 
covenant to pay, the cntorccment of the covenant is 
uovcined by Art. 116. A.l.R. 194U P.C. 204 = 52 
LW 777 = 7 B.R. 218=1941 M.W.N. 1=1.L.R. 
(1940) Kar.(P.C.)419 (Sup.) = 1941 O.W.N. 513 = 
1940 A.W.R. 158 =(1941) A.L.J. 316 = 43 Bom. 
L.R. 465 = 73 C.L.J. 121 = 67 1.A. 431 = 191 Ind. Cas. 
94 (P.C.). 


.Art. 116— LimiUtion— Articlcapplicablc. 

Where a mortgage-deed containing a personal 
covenant to pay the mortgage-money is registered the 
article applicable to a claim, based on the personal 
covenant to recover the balance due to the mortgagee 
after the sale of tne mortgaged property is Art. 116 which 
provides ii pijriod of six ycurs Iroin thv due and oot 
Arts. 66 und 67 ol tlic Act- 37 13oni. L.R. 170 ^ A.l.R* 
1935 Bom. 203 = 59 B. 634 = 156 ind. Cas. 286. 


Art. 116— Where a mortgage deed containing a 

personal covenant to pay the mortgage-money is regis- 
tered, the article applicable to a claim based on a perso- 
nal covenant to recover the balance of the mortgage 
amount after the sale of the mortgaged property is 
Art. 116 which provides a period of six y^rs the 

due date. A.l.R. 1934 Lah. 765 — 16 L. 137=37 P.L.R. 
482 = 153 Ind. Cas. 1064. 

Art. 116— The article applicable to a claim based on 

the personal covenant to recover the balance due to the 
mortgagee after the sale of the mortgaged property is 
116 which provides a period of six years from the 
due date and not Art. 66 or Art. 67. 13 Pat. 228 ^ 
A.l.R. 1934 Pat. 578 = 15 P.L.T. 811-153 Ind. 
Cas. 120. 

Art. 116 — ^An applicationfor a personal decree under 

0. 34, R. 6, Civil P.C.. is governed by Art.116 under 
which the period of limitation prescribed is six years and 
not by Art. 66. A.l.R. 1933 Cal. 268 = 36 C.W.N. 117 
= 143 Ind. Cas. 472. 

—Arts. 116 and 66— A suit to enforce a personal 
covenant contained in a registered mortgage bond is 
governed by Art. 116 and not Art. 66. 53 C.L*J* 
520 - 35 C.W.N. 1030 = A.l.R. 1931 Cal. 801 (1) = 
133 Ind. Cas. 101. 


-Art. 116— Personal liabUity of motgagor— Articli 

applicable. . , u ■ 

fhe personal remedy can be enforced on the basu 
of a registered deed within six years under Art. 116, 
Limitation Act. 123 Ind. Cas. 321 = 1929 A.L.J. 1294 
= A.l.R. 1930 All. 69 (F.B.). 


Art. 116— Where a mortgagee seeks for a per- 
sonal remedy against the mortgagor, the period of limi- 
tation applicable to such case should be that provided 
for in Art. 1 16 and not in Art. 66, Limitadon Act. 
114 Ind. Cas. 813 = 5 O.W.N. 1128. 

.Art. 116— Personal liabUity of mortgagor— Personal 

covenant in deed. 

Where upon a sale of the mortgaged property under 
a mortgage-decree obtained in a suit on a registered 
mortgage-deed, there is a deficiency, the period of 
limitation to recover the same under a personal covenant 
in the said de^ is six years under Art. 116. 26 All. 
138 and 34 All. 464, Not foil. 116 Ind. Cas. 817 — 
52 Mad. 105 = 29 M.L.W. 143 - A.I.R. 1929 Mad. 
53=56 M.L.J. 10 (F.B.). 

- - Art- 116 — A suit on a personal covenant in a 
registered mortgage document is governed by Art. 116 
and the six years rule applies to such cases. 34 Cal. 
672: 17 C.W.N. 369 ; 11 Mad. 56; 21 Mad. 242 ; 
13 All. 200 ; 30 AU. 388 ; 34 AU. 246 ; . 38 Bom. 177 ; 
12 Cal. 389 ; A.l.R. 1916 P.C. 182 aOd20Cal.79, Foil. 
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114 Ind. Cas. 340 = 1923 M.W.N. 873 =28 M L W 
624 =» A.I.R. 1928 Mad. 1124 = 55 M.L.J. 506. 

— —Art. 116 — A suit on a persona! covenant in a 
mortgage-deed is governed by Art. 1 16 and not by Art. 66 
and the period of limitation i; six years and not three 
years. 28 M.W.N. 873 = 28 M.L.W. 624 = A.I.R. 
1928 Mad. 1124 = 55 M.L.J. 505. 

Arts. 116 and 66 — .\i tie'c 66 applies to claims based 

on a single bond. A single bond means a bond merely 
for payment of a certain sum of money witliout any 
condition in or annexed to it. A mortgage-deed 
which contains a covenant making the mortgagor 
personally liable cannot be considered to be a single 
bond within the meaning of Art. 65. Claim based on 
such a mortgage-deed is governed by Art. 116 and not 
by Art. 66. 113 lod. Cas. 489 = 5 O.W.N. 836 = 

4 Luck. 107 = A.I.R. 2198 OuJh 465. 

— 116 — Sait for recovery of money under S. 63, 
Tr.ansfer of Properly Act. 

I-imiiation for a suit for recovery of money under 
S.68, T.P. Act, is governed by Art. 116 or Art. 120 and 
not Art. 62. A.I.R. 1936 Rang. 80=161 Ind. Cas. 461. 

—Arts. 116, 120 — Suit for personal decree under 
registered mortgage. 

A suit for personal relief against a mortgagor under 
S. 68, T.P. Act, is governed by 6 years' limitation 
under Art. 116 or Art. 120 which starts from the time 
when the cause of action arises. A.I.R. 1934 Oudh 
415 = 11 O.W.N. 1198 = 151 Ind. Cas. 448. g 

— Arl. 116— A suit for recovery of money on the 
personal covenant contained in a registered deed of 
mortgage is governed by Art. 66 or Art. 59 and not by 
Art. iJ 6, as the deed becomes an unregistered deed 
and there is no broach of a contract in writing and 
registered as contemplated by Art. 116. A.I.R. 1937 
Cal. 347 = 41 C.W.N, 783 = 171 ind. Cas. 965. 

Art. 116— Right to personal decree for principal 

barred— Interest six years prior io instiiutiou of suit, 
recovery of. 

If the stipulation for p.iymcnt of interest in a mortgage 
deed docs not constitute an independent agreement, 
and is no more than a part of the contract for the pay- 
ment of the principal, the mortgagee cannot got a per- 
sonal decree for the recovery of the interest, even for the 
period of six years preceding the suit, in a case where 
liis suit for enforcement of the personal remedy in, 
respect of the principal was barred by time at the time 
of the institution of tiic suit. There being one contract 
from wiiich the liability for the principal and interest 
arises, the cause of action arising from the breach of 
contract is not divisible or severable and the time for 
the recovery of both principal and interest must be 
deemed to begin to run from the date when the breach 
took place. If the covenant for payment of interest is 
an independent and separate agreement, the breach of 
such covenant will give rise to separate cause of action, 
independently altogether of the cause of action arising 
on a breach of the covenant for the payment of the 
principal. A suit instituted within six years of such 
breach will obviously be within time, in view of the 
language of Art. 116 and cannot be held to be barred 
by limitation merely because an action for compensation 
for breach of another independent covenant has become 
time-barred. The mortgagee is entitled to a personal 
decree for recovery of such interest even though he 
has no subsisting right to get a personal decree for the 
recovery of the principal. But this is subject to the 
proviso that the mortgagee is not entitled to any relief 
ID respect of interest lalling due after tiic mortgage 
debt itself bas become irrevocable, because in that event, 


his suit for sale itself will be liable to dismissal as barred 
by tune and no occasion will arise for him to apply for 
a personal decree under O. 34, R. 6, Civil P.C. 

(Conflict between view taken in A.I.R. 1928 Lah. 653 : 
111 Ind. Cas. 808 and that taken in A.I.R. 1936 Lah. 
387 ; 163 Ind. Cas. 100 held more apparent than real). 
47 P.L.R. 358 = A.I.R. 1946 Lah. 97 = I.L.R. (1945) 
Lah. 385 = 224 Ind. Cas. 135 (F.B.). 


1^6 — -Suit for personal decree — ’Limitation — 
Starting point — ’ On demand ' — Inierprctation oL 
Wlien a mortgage bond provides that the mortgage 
money shall be payable on demand, it becomes repayable 
at once and limitation starts from the date of the bond 
and the position is not altered when the words used are 
••when required by you” or - whenever domanded,” 
for, these expressions only mean ” on demand.” There 
must be something more in a mortgage deed than this 
to justily the Court in holding that the cause of action on 
the bond only arises when a demand has, in fact, been 
made. To construe the words “ when required by 
you ” as meaning more than “ on demand " would be 
pulling a forced construction on the words. Hence, 
claim for supplemnctal (personal) decree in a suit for 
sale is barred by time where the bond provides that 
the money shall be paid whenever demanded and the 
suit is brought more than 6 years from the date of the 
bond but within that period from the notice of demand. 
58 M.L.W. 144 = 1945 M.W.N. 174 = (1945) 1 M.L.J. 
233 = A.I.R. 1945 Mad. 157 = I.L.R. (1945) Mad. 
758 = 220 Ind. Cas. 500 (F.B.). 

[Orrmi/w— A.I.R. 1919 Mad. 462 = 50 Ind. Cas. 87.1 


Arl. 116— Personal liability of mortgagor— Money 

payable on demand. 

Wiierc a suit is instiuted more than six years after 
the making of the mortgage, and the mortgage money 
is payable on demand a personal decree is barred. 
116 Ind. Cas. 488 = 51 All. 473 = 1929 A.L.J. 110 = 
A.I.R. 1929 All. 139. 


Art. 116— Limitation— Starting point. 

Where the mortgage-deed contains a personal covenant 
to pay a mortgage debt and is registered, the period of 
limitation for personal decree is six years under Art. 1 16 
Irom the date when the mortgage debt becomes payable 
unless the period is extended by an acknowledgment 
cither under S. 19, or in a manner contemplated by 
S. 20. A.I.R. 1944 Mad. 65 = 56 L.W. 649 = (1943) 
2 M.L.J. 501 = 1943 M.W.N. 698 = I.L.R. (1944) Mad. 
572 = 211 Ind. Cas. 630. 

Art. 116— Instalment mortgage-deed- Stipulation 

of whole debt to become due on default of first 
instalment — Suit to enforce personal remedy within 
6 years from the date fixed for payment of the last 
instalment is within time under Art. 74 or Arts. 75 
and 115. 1941 N.L.J. 649. 


.Arts. 116 — Instalment mortage band— Limitation— 

—Starting point. 

The amount on registered mortage bonds was made 
payable by several annual instalments. The bond 
contained a clause that in case of default in any one 
instalment, the whole balance then due would ^ 
r^overable. The mortgage suit was brought within 
six years from the expiry of the period of repayment 
stipulated in the mortgage bond but more than three 
years after the date of the last default : 

HeU, that the fact that the mortgage bonds in suit 
were registered documents would be sufficient to attract 
the operation of Art. 116, rather than of Art. 75, though 
in terms Art. 75 seemed to be the most appropriate 
one. The claim, therefore, to a personal decree under 
O. 34, R. 6, Civil P.C. for the unsatisfied balance due 
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on the mortgage would not be barred at the date the 
suits were brought inasmuclr as it was within six years 
from the date of the alleged brciKh ol the bond. A. l.R. 
1939 Cal. 26 = 63 C.L.J. 109 —43 C.W.N. 3S 
181 Ind. Cas. 141. 

•Art. 116— Suit for compensation for breach of 


covenant in mortgage-deed. . . . .i .v, 

A registered mortgage bond provided that the amount 
secured by it should be paid by instalments and mat in 
case of default the mortgagee would be entitled to take 
possession ; further, that should there be any loss in 
the recovery of the amount due or in delivery ol posses- 
sion of the mortgaged land, the mortgagee would 
have power to realise the amount secured by the bond 
with interest at 1 per cent, from the date of the cause 
of action till repayment, either from the person or Irom 
the property, movable or immovable, of the debtor, or 
from the property mortgaged. Held, that a suit based 
upon the foregoing covenant to recover the mortgage- 
money upon failure of the mortgagor to pay mstaUncnis 
was in substance a suit for compensation Jof breach 
of contract, to which the limitation prescribed by Ar t 1 16 
applied. 1908 A.W.N. 160 = 5 A.L.J. 486 = 30 A. 
400. 

Art. 116— Limitation— Starting point. 

Where suit is brought against the sons alter tnc 
father’s death, the mortgagee can obtain a mortgage- 
decree for antecedent debts and a money-dwice for the 
cash advance against the sons which may be enlorcen 
by sale of theentire joint family property, unless the 
suit against the sons for a money-decree is barred by 
limitation. The period of limitation m such a case 
for the personal liability of the father under the registered 
mortgage-deed is six years under Art. 116. Therefore, 
in any case, the period of limitation against the sons 
would also be six years from the date of the mortgage- 
deed. 40 Bom. L.R. 381 = A.I.R. 1938 Bom. 295 = 
175 Ind. Cas. 939. 

Art. 116 — Limitation— Starling point. 

When there is a suit on a registered mortgage which 
ultimately results in the sale ol the property, and the 
nrocceds of the sale arc insumcienl to wver the mortgage- 
§ebt and costs, a personal decree for the balarice re- 
maining due can be passed against the mortgagor 
3r I personal covenant in the registered mortgage 
bond if a suit is filed more than three but less than mx 
years from the dale upon which the mortgage money 
first fell due. Article 116 governs such a smt and 
not Art. 66. 1938 Rang. L.R. 35 = A.I.R. 1937 Rang. 
484 172 Ind. Cas. 75 (F.B.). 

—Art 116— When the only remedy expressly given 
is that of a foreclosure, there is no covenant of per- 
sonal liabUity. But where the mortgage-deed does not 
contain a condition of foreclosure the contract to repay 
the borrowed money and the contract that ccriam 
property should be charged as security for the repay- 
ment can be regarded as separate contracts. In such 
a case the period of limitation would run from the 
date of execuUon and a suit for the recovery of money 
will have to be brought within three years. 18 N.L.J. 

291 = 163 Ind. Cas. 961. 

—Art 116— Under the terms of a mortgage deed, 
the principal sum was to be paid in eight years and 
the stipulated interest every monih. It was also 
provided that if interest for one full year remained 
unpaid, the mortgagee would be at liberty to recover 
principal and interest and compound interest without 
wailing for the expiry of the stipulated period. Interest 
not being paid there waS default at the end of the 
year The mortgagee instituted a suit for the ic- 
Mvery of the amount due within six years from the 
date of the expiry of the sUpuIated period and obtained 
a decree. Hie property was brought to sale but as the 


ialc proceeds were not sullicitiii, ihc 

applied (or a simple moncy-deerte, l>ii ihc bal.mee 

under O. 34, R. 6, Civil l*.C. 

Held, that lime began to run on ilie deed alici the 
expiry ol the stipulated period and not alter the o.piiy 
of one year within which the mortgagor made contiaued 
dctaull in payment of interest ; that Art. 1U>, read '.\ith 
Art. 80 governed the case and the suit was in h'nc. 
(1934) A.L.J. 261 = A.I.R. 1934 All. 397 = 3 A.W.R. 
431 = 56 A. 954 = 148 Ind. Cas. 951 (F.B.). 

Ar(. 116 — Provision in mortgagc-dc-cd entitling 


mortgagee to realise in case of dispossession from person 
nm) otiier properties of mortgagor— Cause of action, 

a rSi deed, besides a personal covenant to repay, 
there was a clause regarding dispossession which gave 
the mortgagees the right to realise from the mortgaged 
property, Irom the persons of the mortgagors and from 
their other properties movable and immovable, “ they 
were dispossessed from the whole or any portion of the 
rehaii property. The mortgagee insututed his suit on 
June 26, 1925, the casuc ot action bemg dispossession 
on March 24, previous : 

Held, that the dispossession was as inuch is cause of 

action in a registered deed giving rise 
Art 116 as the cause of action of failure to pay on the 
due date and hence the limitation vvas from 

the date of dispossession. 13 Fat. 228 - A.I.R. 1934 
Pat. 578 = 15 P.L.T. 811 - 153 Ind. Cas. 120. 

Art. 116-Llmilation— Starling point. 

A registered mortgage-deed provided that the 
mortcage-moncy would be paid in four years and that 
the property would be redeemed and that the mortgagee 
would be entitled to recover the amount any time after 
four years from the date of mortgage : 

Held, that the limitation for personal remedy against 
the mortgagor would be six years from the date on which 
the amount would become Payable and not six ywrs 
from Uie date of mortgage. 34 P.L.K. i/i=a.i.k. 
1933 Lah. 329 = 144 ind. Cas. 738. 

Art. 116— Possessory mortgage— Possession not 

dclivercd-Oefect in iiile-Suit lor rnortgage money or in 
alternative for possession and substituted security • 

Held that time for limitation begun to run under 
Art. 116 or 120 of the Limitatmn 
inception of the mortgage. 7 O.W.N. 1045 - A.I.R. 
1931 Oudh 5 = 6 Luck. 374 = 129 Ind. Cas. 168. 

Art 116— In a suit on mortgage the limitation 

begins to run from the date ol the first default and 
claim to the relief against the mortgagor is to be 
brought within six years under Art. 116 although the 
cS to realization of debt from the f " 

brouehi within 12 years under Ait. 132. rhe mere 
fact ^ai there is longer period tor one relief docs not 
in himself extend the limitation lor the other rcliel. 

Where therefore a mortgage suit is brought six years 
alter the first default is made the claim tor personal 
d«r« is barred, A.I.R. i930 Uh. 993 = 129 Ind. 

Cas. 201. 

116— Personal liability of mortgagor— Inaliena- 

Th™ffi’tiff sued for sale of a mortgaged property 
on foot of a registered mortgage. The property however , 
b?ine a cultivatory holding and thus not. being liable 
io nle. In his replication the plaintiff desired a money 
decree There was a further plea of the plaintiff that 
Sie defendant had fraudulently represented the proper y 
to be alienable property ; but no fraud was found to 

suit would have been governed by 
Art W Sch I of the Limilation Act only if the alleged 
Kud had Iwo csublishedg tbs proper Article appUcablt 
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to the suit was Art. 116, Sch. I of the Limitation Act. 
67 Ind. Cas. 595 = 9 O.L.J. 171 = A.I.R. 1922 Oudh 
] 1 3 • 

■Art. 116 — ^Persoaal liability of mortgagor — Joint 


family property. 

Where in a suit based upon a registered mortgage 
executed by the manager of a joint Hindu family, the 
mortgagee prays for an alternative relief that in case the 
mortgaged propeity be not liable for payment of the 
mortgage debt, he should be given a personal decree, 
the limitation for such a relief is governed by Art. 116 
and not by Art. 66. 113 Ind. Cas. 489 = 4 Luck. 107 = 
5 O.W.N. 836 = A.I.R. 1928 Oudh 465. 

Art. 116 — A mortgage by the Kar/a if not made for 

purposes laid down in the Hindu Law is void from its 
inception and creates no charge against the joint family 
property and even against the interest of the actual 
mortgagor ; the cause of action for a relief by way of a 
money decree against the executant arises immediately 
after he breaks his promise which he made for the 
repayment of the loan, i.e., from the day the money 
under the agreement becomes due and a suit for such a 
money decree is governed by Art. 1 16 and not Art. 97 
of the Act. 69 Ind. Cas. 786 = 25 O.C. 164=10 
O.L.J. 180 = A.I.R. 1922 Oudh 257. 

•Art. 116— Where the manager of Hindu joint family 


mortgages the family properly for purposes not recog- 
nised by the law, the mortgage is void in lofo and 
ab initio. There is no question of the security failing at 
a subsequent date. Therefore where In a suit on such 
mortgage the plaintiff prays for an alternative relief that 
if the property is not liable, he must be given a personal 
decree against the assets of the mortgagor, Art. 1 16 and 
not Art. 97 applies. 27 Cal. 762, Foil. 61 Ind. Cas. 205 
= 8 O.L.J. 81 = A.I.R. 1921 Oudh 47. 

Art. 116— Personal liability of mortgagor — Mortgage 

suit barred. 

The Trial Court relying on a clause in the mortgage 
deed which entitled the mortgagee to sue for the whole 
amount of principal and interest, on default of payment 
of annual interest, held that the claim to enforce the 
charge was barred by time under Art. 132 of the Limi- 
tation Act, but it was however of opinion that the 
personal remedy based on the bond was not barred. 
It accordingly granted the plaintiff a simple money- 
decree. The lower Appellate Court holding that the 
personal remedy also was barred, dismissed the whole 
suit. 

Held, although the relief for recovery of money 
otherwise than by enforcing the charge would be, 
governed by another article with a different period 
fixed, yet as the bond was not a single bond within 
the meaning of Art. 66. the time began to run against 
the mortgagee for both the reliefs claimed from the 
dale of the first default, when the money became payable. 

19 A.L.J. 406 ; 15 A.L.J. 313 ; 3 All. 600 (F.B.), Diss. 
69 Ind. Cas. 981 = 45 All. 27 = 4 L.R.A. (Civ.) 3 = 

20 A.L.J. 819 = A.I.R. 1923 All. 1 (F.B.). 

Art. 116 — Personalliability of mortgagor — Mortgage 

void ab initio. 

A mortgage-deed of 1906 provided that in case 
of default in payment of interest, the mortgagee was 
to take possession of the property. In 1908, there was 
a default but the mortgagor refused to give possession. 
The mortgagee brought a suit In 1917 in which, on the 
death of the original mortgagors, his sons were brought 
on record. The sons objected that the property was 
ancestral and that there was neither legal necessity 
nor antecedent debt and the suit was consequently 
dismissed in 1918. The present suit was brought in 
1920 by mortgagee to recover his money. 

Held, that Art. 116 applied and that the mortgage 
deed was invalid and void ab Initio. Tbe cau^ of action 


arose when the mortgagor refused to give possession 
in 1908 and not in 1918 and the suit was barred by 
limitation as well as by O. 2, R. 2, C.P. Code, as when 
he has refused possession, he cou.d sue for possession 
and also for money under S. 68 (c), T.P. Act. 49 I A 
9, Foil. 77 Ind. Cas. 340 = 10 O.L.J. 376 = A.I.R. 
1924 Oudh 147. 

•Art. 116— Where in a mortgage-deed, the mortgagor 


coQvcnanted to pay the debt in six months and failed to 
pay the same, a suit was instituted nearly ten years 
after the debt became payable, and a personal decree 
was passed therein. 

Held, that the cause of action on the personal covenant 
accrued when there was a failure to pay the debt, i.e., 
six months from tlie date of the mortgage and that the 
claim had become barred under Art. 66. 95 Ind. Cas. 
839 = 24 A.L.J. 615 = 28 Bom. L.R. 931 = 53 LA. 
134 = 43 C.L.J. 545 = 24 M.L.W. 50 = 1926 M.W.N. 
535 = 3 O.W.N. 591 = 7 P.L.T. 501 = 26 Pat. 585 
= 31 C.W.N. 25 = A.I.R. 1926 P.C. 56 = 51 M.L.J. 
82 (P.C). 

-Art. 116— Suit on personal covenant— Starting point. 

Time for suit on a personal covenant to repay the 
debt in a mortgage runs from the expiry of the term 
fixed for redemption. But where the mortgagee enjoys 
the usufruct in lieu of interest, time runs from the last 
year when he enjoys such usufruct. 63 Ind. Cas. 234 
= 45 Bom. 1206 = 23 Bom. L.R. 529 = A.I.R. 1921 
Bom. 437. 

Art. 116 — What is not — Personal covenant. 

A stipulation for the recovery of the consideration 
if the usufructuary mortgagee should fail to get posses- 
sion or be dispossessed is not a personal covenant in 
the bond or under S. 68 (c) of the Transfer of Property 
Act by reason of the mortgagor’s failure to deliver or 
secure the possession of the property but is to enforce 
the charge upon the immovable property under the cove- 
nants in the bond itself. Such a suit is governed by 
Art. 132 of the Limitation Act. 

A claim for interest in such a suit is not a claim for 
damages and Art. 132 and not Art. 116 applies to such 
a claim. But where the claim is interest at enhanced 
rate covenanted for in case of dispossession, Art. 116 
applies. 63 Ind. Cas. 297 = 2 P.L.T. 229 = A.I.R. 
1921 Pat. 403. 

Art. ll^-Personal liability of mortgagor — Regis- 
tration at wrong place. 

Where there are two or more covenants, in a docu- 
ment, the invalidity of one does not affect the validity 
of the other. Thus though a mortgage deed may be 
invalid as having been registered in a wrong place 
and so being in fraud of the registration law, the general 
personal covenant to re-pay contained therein can 
nevertheless be enforced, and is governed by Art. 116 
of the Limitation Act in accordance with the ruling of 
Privy Council in 29 Cal. 654. 73 Ind. Cas. 188 = 17 
M.L.W. 695 = 32 M.L.T. 222 = 1923 M.W.N. 166 
" = 46 Mad. 435 = A.I.R. 1923 Mad. 447 = 44 M.L.J. 
373. 

—Art. 116— Personal liability of mortgagor — Repre- 
sentative of mortgagor— -Suit against. 

The claim for a personal decree against the mort- 
gagor IS governed by Art. 116 if mortgage is registered. 
15 C.P.L.R. 29, foil. Where the mortgagee's remedy 
against the mortgagor personally is barred, it is also 
barred against the surety or his representatives. 95 
Ind. Cas. 707 = A.I.R. 1926 Nag, 449. 

——Art 116 — Personalliability of mortgagor— Starting 
point. 

The period of limitation for a personal relief on a 
*^SJStered deed of mortgage is six years from the date 

of the cause of action on the deed. 6 

O.W.N. 974. 
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•Art. 116— Whole amount falling due on detaultof 
instalment. 

Where in a mortgage-deed the mortgagor promises 
to pay interest at the end of every month and the deed 
further provides that in ease of default to pay such 
interest, the mortgagor shall return the principal as 
well as interest before the expiry of the mortgage period 
whenever the creditor would demand the same, me 
cause of action arises on the day on which delauli m 
paying monthly interest is made and time runs from that 
day and not when the mortgage period expires. A.I.K. 
1927 Sind 151, not appr. 39 Mad. 981 : A.l.R. 1926 
Mad. 160, mtfoll ; A.l.R. 1928 Mad. 705, appr. 116 
Ind. Cas. 581 =» A.l.R. 1929 Sind 140. 


Art. 116 — Eviction of mortgagee — Starting point. 

When a mortgagee is deprived of the security under 
n decree of a Civil Court, he is entitled to proceed 
personally against the mortgagor and the time for such 
a suit runs from the date the morigagee was evicted 
from the land. 89 Ind. Cas. 56 = 3 Rang. 60 = A.l.R. 
1925 Rang. 223. 


9. Principal and Agent. 


-Art. 116— Suit by principal against agent under 


" "/Xl AAV* t/j 

registered service kabuUyat to recover specibc sums ot 
money misappropriated. 

Where, by a registered service kabuUyat, the agent 
undertook after the termination of his service and alter 
the accounts were checked, to repay the amount wuod 
to have been misappropriated within a month of the 
ascertainment of the amount : 

Held, that the suit by the principal for recovery of 
specihe sums of money said to have been misappropriate 
by the agent was governed by Art. 116. A.l.R. 1941 
Cal. 257 = 72 C.L.J. 480 = 44 C.W.N. 793 = 195 Ind. 
Cas. 151. 

Art. 116-^uit by principal to enforce charge 
created in his favour by agent to secure money that 
might be found due from agent falls under Art. 132 
and not under Art. 89 or 116. A.l.R. 

=. 72 C,L.J. 480 = 44 C.W.N. 793 = 195 Ind. Cas. 

151. 

^ArL 116— Suit for accounts. 

A suit by a principal against his agent for accounts 
is not a suit for empensation for breach of contract 
within Art. 116 and hence is not governed by that article 
but by Art. 89. (1930) M.W.N. 1199 = 33 L.W 1 
= A.l.R. 1931 Mad. 185 (2) = 54 M. 654 = 62 M.L.J. 
45 » 131 Ind. Cas. 165. 


.Art. 116— Suit for accounts. 

A suit against the heirs of an agent who undertook 
to render accounts every six months is governed by 
Art. 116 which provides for a suit for compensation 
for breach of a contract registered. 16 Ind. Cas. 414, 
Foil. 39 All. 355 = 15 A.L.J. 265 = 39 ind. Cas. 626. 


—^Art 116— Joint agents— Death of one— Suit for 
accounts agdiost survivor* 

The death of one of two joint agents does not termi- 
nate the agency so far as the other is concerned inasmuch 
as the presumption is that the agency is joint and several. 
A suit for accounts against the survivor on foot of a 
registered kabuUyat executed by the agents is governed 
by 116 of ttm lim. Act. 17 C.L.J. 201 a |6 ind. 
Cas. 852. 


—Art. 116— fireadi of contract 
The Article does not apply where an agent under a. 
power of attorney sues his principal for moneys spent 
by him in the course of agency, as the power of attorney 
does not contain a promise by the principal to pay for 
advances made bv the agent. 34 Mad. 167 — (1910) 
M.W.N. 316 8 M.L.T. 194 - 20 M.L.J. 989 - 7 

Ind. Cas. 399. 


10. Registered Lease. 


See also NOTE 12. 

.^Vrls. 116, no and 62— Suit for rtiil against assigiae 

of registered lease— .\rticle applicable. 

A suit for rent against the assignee of a lease created 
by a registered deed is governed by Art. 110 and not 
Art no of the Limitation Act. The liability ol the 
assignee to pay rent is on the basis of the privity of 
estate which is created by the assignment. The way 
in which the liability arises by reason of the privily of 
estate is that the covenant to pay a certain sum lixed as 
rent is a covenant running with the land. By reason 
of the privity of estate the assignee becomes liable tor 
this covenant running with the land. The covenant 
has no existence except by the registered contract. 
When, therefore, the lessor sues the assignee lor the rent, 
he is in substance suing him on the basis ot the covenant 
created by the registered deed, it lollows thcrclore 
that Art. 116 of the Limitation Act would apply. 

Art. 62 of the Limitation Act has no application 
to the claim in the suit in so far as it is lor the arrears ol 
rent which fall due after the date of the assignment. 
As at the date of assignment these amounts were not 
due at all, there is no scope for an argument that the 
assignee may be considered to have received these 
amounts for the lessor's use. 54 C.W.N. 673 = A.l.R. 
1951 Cal. 231. 

Art. 116 — Registered palui lease— Suit for rent— 

Limitation. 

A suit to recover rent due on a registered par/» lease 
is governed by Art. 116 and the period of limitation 
is six years unless some special or local law has laid 
down a different period. A.l.R. 1942 Pat. 83 =* 8 
B.R. 24 = 196 Ind. Cas. 466. 


Art. 116 — Suit for rent. 

Where tliere is a lease in writing and registered, a 
suit for rent based on such a lease will be governed by 
Art. 116 and not by any special provision that may exist 
in terms for suit lor arrears of rent but where there is 
no registered lease, the suit will be treated as a suit 
for rent coming witliin the special provision and not 
under Art. 115. A.l.R. 1937 Cal. 587 =41 C.W.N. 
1001 = I.L.R. (1936) 2 Cal. 631 = 68 C.L.J. 539 = 173 
Ind. Cas. 540. 


—Art. 116— Lease of agricultural land for non-agri- 
cultural purposes — Limitation. 

Where a lease, comprising agricultural and non-agri- 
cultural lands, the latter forming considerable part of 
the tenancy, for collection of rent from the tenants, is 
in writing and registered, the lease of the agricultural 
land not being for agricultural purposes, limitation pres- 
cribed by Sch. Ill, Ben. Ten. Act, will not apply to a 
suit on the lease for recovery of rent. The suit will be 
governed by Art. 116. A.l.R. 1937 Cal. 587 =41 
C.W.N. 1001 = I.L.R. (1937) 2 Cal. 631 = 68 C.L.J. 
539 = 173 Ind. Cas. 540. 


—Art. 116 — Quaere.— WheK the 'lease is a lease 
coming under the purview of the Act, and is in writing 
and registered, the limitation applicable to a suit for 
rent on the basis of such lease will be that under Art. 
116 and not Art. 2 of Sch. Ill of Ben. Ten. Act. 
A I.R. 1937 Cal. 587 = 48 C.W.N. 1001 = I.L.R. 
(1937) 2 C^. 631 =68 C.L.J. 539 = 173 lad. Cas. 
540. 


— - Art- 116— A suit for recovery of rent by a landlord 
under the Madras Estates Land Act is governed by the 
three years' period of limitation prescribed by Art. 8, 
Sch. A of the Act. It makes no difference whetlier 
the landlord is suing on a registered-deed or not . 
100 lod. Cas. 241 = A.LR. 1927 Mad. 439, 
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Art. n6~Suit for recovery of rents and proBts— 

Limitation. 

A suit loi lent by a hindloid in lespeci of an anubhavam 
tenure evidenced by a rcyijierod document is governed 

ah. i3j. a.i.r. 1935 Mad. 
682 = (193.S) M.W.N. 866 = 42 L.W. 596 = 158 Ind. 
Cas. 228. 


Art. 116 — Suit for rent — Zarpeshgijara — Registered 
document. 

A suit to recover the rent payable to the plaintiff under 
a registered zuripeshi;! lease is governed by Art. 116 of 
the Lim. Act and the period is not 3 years as provided 
in the B. T. Act. 4 Pat. L.W. 146 = 44 Ind. Cas. 153. 

Art. 116 — Suit for rent — Registered lease. 

Art. 116 and not Art. 110 is applicable to a suit for 
arrears of rent on a registered lease. 44 Cal. 759 = 

1 Pat. L.J. 262 = 15 A.L.J. 217 = 25 C.L.J. 279 = 32 
M.L.J. 357 = 21 M.L.T. 262 = 21 C.W.N. 577 = (1917) 
M.W.N. 363 = 5 L.W. 654 = 19 Bom. L.R. 450 = 
44 LA., 65 = 39 Ind. Cas. 156 (P.C.). 

— --.\rts. 116 and 110 — Suit for rent. 

A suit to recover “rent” reserved in a registered 
kabuliyai is governed by Art. 116 and not Art. 110 of 
the Limitation Act. 1 Pat. L.J. 37 = 2 P.L.W. 446 
= 34 Ind. Cas. 754. 


—Art. 116 — Suit for rent— Document registered. 

A suit for rent under a registered document is governed 
by Art. 116. (1914) M.W.N. 323 = 23 ind. Cas. 753. 

■ 'Art. 116— Perpetual lease— Lessee to pay nazrana 
and yearly rent— Covenant that should laud or portion 
thereof go out of lessee's possession, the nazrana with 
interest would be returned— Lessee coming to know of 

defective title of lessor but continuing in possession Suit 

for return of nazrana within six years, after dispossession 
but beyond six years after knowledge of lessor's defective 
title- Limitation applicable. 

A perpetual lease provided for payment by the lessee 
of nazrana amounting to Rs. 160 and also for payment 
of Rs. 6 per annum as rent. The lessor covenanted 
that should the land or any portion thereof go out of 
the lessee’s possession, he would make good the loss 
from other land or the lessee could recover from him 
the nazrana paid with interest thereon from the date of 
his dispossession. The lease was registered. Mutation 
was cifectcd in the lessee’s name shortly after the 
execution of the lease and the lessee then became 
aware of the fact that his lessor had title only in part of 
the land leased. There were other co*sharers, and the 
lessor’s share was only ^th. The lessee however took 
no action in the matter at that time as his possession 
was not then challenged. He was eventually dispossessed 
after he had been in possession for about ten years. 
He then brought the suit suing the lessor for return 
of the nazrana of Rs. 160 plus Rs. 10 interest. The suit 
was based on the personal covenant in the tease that the 
lessor would return the nazrana with interest, should 
the lessee be dispossessed, it was the lessee's contention 
that the cause of action arose under the lease on his 
dispossession and not before, when he came to know 
of the defective title of the lessor as was contended by 
the opposite party : 

Held, that the suit was clearly founded upon the cove- 
nant in the lease to return the nazrana, should the lessee 
be dispossessed and, therefore. Art. 116, Lim. Act 
applied. Hence the period of limitation was sbe years 
for compensation for the breach of a contract in writing 
registered, this period running from the date when the 
contract was broken. On the finding of the trial Court 
that the lessee was aware of the defect in his lessor’s 
title from the first it could not be held that the period 
would run from the date when he became aware of it. 
But even if the statement in the plaint that he came to 
know of the defect only at the time of mutation be 


accepted, time would not be held to run from them 
The contract was broken when the appellant was disl 
possessed and hence the suit having been brought within 
SIX years from the breach was within time and the Courts 
below were not right in holding that Art. 62 apolied 
and that the suit was barred by time because it had been 
brought more than three years after the execution nf 
the lease. A.I.R. 1942 Oudh 82 = 1941 OWN HR? 

= 1941 A W.R. (Rev.) 1002 = 17 Luck. ' 289 = 196 

IHu* ooO* 


■Arts. 116 and 97 


■Sajadanashin entering the agree- 
ment to lease property at khanka and receiving nazrana 
Subsequent appointment of Receiver. Dispossession 
of lessee due to defective title of lessor : Suit for 
damages for return of nazrana : 

Held, that the Art applicable is Art. 116 even thoueh 
a suit may apparently fall within Art. 97. AIR 1940 
Pat. 81 = 18 Pat. 654 = 6 B.R. 385 = 186 Ind. Cas. 67^ 

Art. 116— Refund of consideration— Limitation 

Where a lease is void, the lessor having no right to 
make the grant under S. 65, Contract Act, the lessee 
IS entitled to the return of the money paid to the lessor 
and the suit for refund of the money is governed bv 
Art. 116 and not by Art. 65 or Art. 97. A.I.R 1936 
Pat. 452 = 2 B.R. 729 = 164 Ind. Cas. 277. 

—Art. 116 — Lease. 

A suit by lessee for damages by way of compensation 
for breach of the term of the lease, namely, the implied 
term for quiet possession is governed bv Art 116 
98 Ind. Cas. 584 = 7 Lah. 423 = 27 P.L.R 663 = 
A.I.R. 1927 Lah.l. -i-.k. ooj = 

—Art. 116— An action breach of duty declared by 
108 ol the Transfer of Property Act is regulated by 


s. 


Art. 116 of the Limitation Act if the lease is in writing 
registered, the obligation being deemed to be embodied 
in the contract, and not by Art. 62 or Art. 97. 101 Ind 
Os. 707 = 8 P.L.T. 590 = 6 Pat. 606 = A.I.R. 1927 
Pat. 248. 


Alt. 116— A registered instrument of lease operates 

also as an executory contract to deliver possession of 
the property to the lessee, such contract being deemed 
to be embodied in the lease ; and a suit for damages for 
breach ofsuch contract is within Art. 116. The question 
of the date from which limitation runs must be decided 
by reference to the Article under which the suit would 
h3ve fallen if the contract had not bsen registered* 
78 Ind. Cas. 248 = A.I.R. 1924 Nag. 220. 


——Art. 116— Bi-each of contract- Suit for possession 
unJer a contract of lease — Claim of mesne profits. 

A suit for possession under a contract of lease and 
for mesne profits is substantially one for damages for 
breach of contract and is governed by Art. 116. 32 
Ind. Cas. 245 (Mad.). 

116— Applicability — Leases for building pur- 
poses. 

The provisions of Art. 116 of the Limitation Act as 
to registered contracts, apply to leases for building 
purpose and for establishing godowns not being leases 
for agricultural or horticultural purposes. 1 1 Ind. Cas. 
6 (Cal.). 


Art. 116 — Lease to put lessee in possession— Mere 

execution of lease not delivery of possession— Suit for 
damages. 

By a registered document dated, 11th November, 
1893, defendant leased certain villages to plaintiflF- 
lor a term of seven years and eight months. On 5th 
December, 1893, plaintiff asked for possession, but did 
not gel it. On 1 1th November, 1892, he su^ for posses- 
sion or in the alternative for damages for non-delivery 
of posst^ion. Held, the claim for damages was not 
barred, it being governed by Art. 116. Both in the 
case ot a sale and a lease, the registered instrument by 
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which such sale or lease is clTccted not only operates 
as a erant, but, in the absence of a contiact Jo the 
contrary is also construed and operates as an executory 
contract’to deliver to the vendee or lessee such 

the D onerty ns its nature permits ; and the 
breach of such an obligation is a breach ol a contract 
inTrUing registered within ‘I'C *neanmg ot the a.t.clc 

referred to. M.L.J. 249 « 25 M. 58/. 

Xru 116. 132-i:sufructuary mortgage—Lease 

(o mortgagor— Lease for one year— Registered deed of 
iLT-Chargc for rent-Uoldiiig o^cr. 

Where no interest is stipulated lor m a inoilgagt 
bo^d no intoc t i. recoverable. A usuiructuary 
morigag™ lised the mortgaged lands 10 ihc moi gagm 
fnr one vear and the registered rent deed executed by 
[he SIgor toe a charge upon the lands lor arrears 
rtf r«»nt The mortgagor paid no ri,nt, but ncia o\«,i 

after the lapse of the period. 

thf morl^Se ; that the rent, excerpt as to one year 
was not enable under a registered in>trument , that 

the clause conferring a 

term of the lease and would not apply to the P^t-ioa oi 
holding over ; that the mortgagee not having assenWd 
to the^holding over, the holding oyer 'vas not on the 
terms of the original lease, and that since neither Art. 116 
SoTAS. 132 applied to th=:case arrears wero recover- 
able only for three years- (1901) 11 M.L-J. 186- 

Art il6^Suits for compensation for breach of 

contract in writing and regislered-Sua ^or rent, 
difference between. 5 C.LJ. 19 = 11 C.w.r>i. a/. 

11. Starting point 

See also NOTES 3, 4, 5, 8 AND 10. 

Art 116— Usufructuary mortgage— Breach of cove- 
nant to deliver possession— Claim for damages. 

In ^mortSge suit, where the plaintiff elided damages 

o- KHt 

fhc^en the mortgagee was hrst -.10^ to rec^over 
thc^mor°gagc deed was executed more than six years 

that UK ~ ^^2 

CH C ) 197 = l.L.R. (1945) All. 676 — 221 Ind. Gas. 
i54 = 46Cri. L.J.743 (F.B.). 

-Art. 116 — Breach of contract. 

Where thft moilgagor, by registered mortgage-deed 
«r'^onfcmbS- 3 1927; contracted to deliver possession 
o the n Sr^aid property to the mortgagee on July 1. 
1928 aSd to pay icrtliin rent for the period up to the 
dcK of posswsion but no possession was .deliver^ 
« sSla cd and the mortgagee brought a suit m 1936 
tor Jwotcry of possession and compcn^tion : 

* mIw K Art 116 and not Art. 109 applied and 
Mmo!e^han 6 tl. bmaeh o 

gSdh°"r-‘l9«'‘ R^d;’'4M = 

°9 « a!v^R “ .C) 393 . 16 Lnek. 203 = 190 Ind. 

Cas.721. ^ , 

^-Art 116— Suit for damages for breach of covenant 

oftlUo— Limitation— Starting point. 

Under Art. 116, in the case of a suit for damages 
for breach of covenant of title conuincd in a registered 
deed, where the vendee has been put m powession of 
the oroperty by the vendor and the sale is void ab iniiio 
as against the rightful owner, linutation begins to 
run not from the date of sale but from the time the 
vendee is dispossessed by the rightful owner. 

Per Jaasoo, J.C— The expression •‘covenant for 
title *' does not, as is loo ofteo assumed, mean merely 


l()l2 


covenant for right to convey but includes covenant 
for quiet enjoyment. 28 N.l.R. 31 — A.I.R. 1932 
Nag. 5 14 N.L.J. 125 ^ 136 Ind. Cas. 225 (L.B.). 


Nag 

Arl. 116— The gi.>t of an action for the violation of 

a uontiuti is the breach of such contract and not any 
resulting or collateral damage which may be occasioned 
thereby ; and consequently, the limitation runs in such 
cases Irom the time when the contract is broken and 
not trom the time at which any damage arising there- 
from is sustained by the plaintilT. A.i.R. 1938 Pat. 275 
= 19 P.L.T. 198 = 17 Pat. 338 * 4 B.R. 694 = 176 
Ind. Cas. 269. 

Art. 116— Wlieic certain property is mortgaged 

twice and according to the terms ol the two deeds, there 
is a stipulation to the effect that for three years the 
mortgagor would not be cniiiled to exercise his riglu of 
redemption and the mortgagee not entitled to demand 
redemption during that period and the three years' 
period was to commence from the dale of the second 
deed, the time begins to run after three years from the 
date of the second mortgage. A.I.R. 1937 Rang. 484 = 
1938 Rang. L.R. 35 = 172 Ind. Cas. 75 (F.B.). 

Art. 116— If the suit is brought merely for com- 
pensation for breach of contract, then time would begin 
to run from the date of the breach. A.I.R. 1936 All. 
870 = 1936 A.W.R. 1197 » 116 Ind. Cas. 908. 

Art. 116— In the case of compensation for breach 

of contract under Art. 116, Limitation Act, time would 
begin to run from the time when the contract was 
broken or in case of successive breaches from the date 
when the last breach occurred or, in the case of a 
continuing breach, when it ceased. A.I.R. 1936 All. 870 
= 1936 A.W.R. 1197 « (1937) All. L.R. 109 = 166 ind. 
Cas. 903. 

Art. 116 — Where no time is mentioned, it means 

the undertaking is an undertaking to pay upon demand 
and no cause of action arises until demand is made and 
when demand is made and ignored, then if the person 
to whom the money should be paid sues the person 
with whom the euniract lias been made, loss occurs and 
damges are recovered, the cause of action is not the 
breach but the loss itself, and, therefore, the statute in 
this case runs Irom the time when the money was paid. 
29 N.L.J.298 ; A.i.R. 1933 Nag. 379 ^ 149 Ind. Cas. 
1200. 

Art. 116 — No date fixed for payment. 

Under Art. 116 lime begins to run from the date 
of breach of contract under a registered instrument. 
Where no time is fixed for payment, its run from the 
date of the deed itself and a suit brought more than 
six years after the date is barred by time. A.I.R. 1929 
All. 775. 

Art. 116— Breach of contract— Time when begins to 

run. 

Where a lease-hold which had been mortgaged for a 
term by the plaintiff to the defendant was sold in execu- 
tion of a decree for non-payment of rent to the superior 
landlord which tlic defendant had contracted to pay, 
limitation for the plaintiff's suit if any for compensation 
for breach of contract, begins to run from the time of 
the breach, which should be taken as the date of the 
execution sale and not from the date of the expiry for the 
term of the mortgage. 34 Ind. Cas. 51 (Cal.). 

Art. 116— Starting point of limitatioii — Registered 

document. 

The question whether the limitation for the recovery 
of money under Art. 116 begins to run from the date of 
the registration of deed is very doubtful. 33 Ind. Cas> 
111 (All.). 
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—Aft. 116— Suit for rent by jeniui against Kanoir-dar’s 


Arts. 116, 97— Usufructuary mortgage— Part of 

niortgaged property in posse.iSJou of a third party— 
Suit to recover possession from Uiird paity- Subsequent 
suit against mortgagor for tlaiiiagcs— Uuiiiation— 
“ romiiims a quo 

A usuiructuary mortgagee of propeity comprising a 
zemindari and an indigo lactory, tailed to get possession 
ot the indjgo factory, which was in the possession of a 
tnird party. The mortgagee sued the party in possession 
lor recovery of the indigo factory, making the mortga- 
gor a pro Jornia delendunt, but was defeated on the 
iinding tnat the mortgagor had no power to mortgagee 
liio lactory. The mortgagee then instituted a suit 
<igamsi the represeniaiive of the mortgagor claiming 
(If compensation lor non-delivery of possession of the 
indigo lactory ; (2) costs incurred in the former liti- 
gaiion ; and (3; damages in respect of the produce of 
mdigo for a certain year. Held, that this suit was 
governed as to limitation by An. 116 and not by Art. 97 
and that time began, not from the date of the final 
decree in the suit to recover the indigo factory from the 
person in possession thereof, but irom the date of the 
mortgage. 1907 A.W.N. 1U8 « 4 A.L.J. 249. 

12. Suit for rent. 

See also NOTE 10. 

-^rt. 116— Applicability— Mukarari kabuliyat— 

Mukararidar entitled to collect rent from occupancy 
raiyats and to cultivate land in a village — Suit for 
arrears of rent against mukararidar — Limitation. See 
BUIAR fENANCV ACT, oCri. HI, ART. 2. 26 Pat. 
269 = A.I.R. ma Pat. 328. 

““Art. 116— Applicability— Suit to recover rents due 
Irom a tenant Holding over under Kano, tenure, after 
expiry of lae period. See .vlALABAR COMPEN- 
SAilON FO.<. iL.-i iNrs A.vlPRO/E.vlENfS ACT, 
S. 5 U). {IH/} 1 .4.L.J. 32 = A.I.R. 1^47 iVIad. 274. 

Art.li6—v5uit for arrears of rent under C.P. Tenancy 

Act. 

Under S. 104, C.P. Tenancy Act, the special article 
of lumtation provided by itself shall apply in all cases 
wliich come within its purview, and the provisions of the 
Limitation Act shall not apply with the exception of 
Ss. 6, 7, 19 and 20. Consequently, where a suit for 
arrears of rent lulls under An. 2 to Sch. II, C.P. Tenancy 
Act, and also under Art. 116, Lim. Act. Art. 2 is to be 
applied even it the insirumeni is a registered one. A.I.R. 
l9io Nag. 180 = l.L.R. (1936) Nag. 5 = 165 Ind. Cas. 

1 22. 

Art. 116— Suit for recovery of rent and profits. 

The plaintilTs brought a suit claiming village profits 
lor six years. They had bech given a right under a 
registered agreement executed by the defendants to 
sue them for tliek shares of profits which would be 
collected by the defendants if the plaintififs’ share were 
not paid to them : 

Held, that the suit was on the basis of a registered 
agreement and therefore, it was not time-barred. A.I.R. 
1935 All. 945 = 1935 R.D. 433 = 1935 A.W.R. 1063 = 
(1935) A.L.J. 1116 = 159 Ind. Cas. 446. 

Arts. 116 and 110— A suit for arrears of rent due 

under a registered mortgage— deed is governed by Art. 
116 and not by Art. 110. 53 C.L.J. 522 = A.I.R. 
1931 Cal. 790 » 133 Ind. Cas. 102 (1) (D.B.). 

— — Art. 116 — Suit for rent — Registered kanom deed. 

A suit to recover arrears of rent under a registered 
kanom deed is governed by Article 116. 11 L.W. 328 = 
56 Ind. Cas. 241. 

Art. 116— Suit for rent— Kent payable in instalments 

every I'asli— Starting point. 

c,iWhere rent for a particular fasli is payable in instal- 
ments the cause of action for rent due for that fasli 
accrues only from the date on which the last instalment 
becomes due. 40 Ind. Cos. 590 (Mad.). 


assignee. 

Alt. 116 does not apply to a suit for rent by a jewni 
agamst the Kanonidar's assignee. 26 M.L.J. 28'* = 
24 Ind. Cas. 481. 

Art. 116 — Suit for rent — Kanora — No interest in 
die mortgage deed — Execution of separate unregistered 
docunieni— Rent, if a cliarge. 

Delendant executed a kanom to plaintiff containing 
no provision for payment of interest. Another docu- 
ment stipulated for payment of a two years' rent. After 
the expiration of two years, delendunt held over the 
land with plainiill’s consent ; Held, that rent was not 
chargeable on the property. PlaintiiT was not entitled 
to a decree on the tooting that it was interest due on the 
mortgage. Deiondaul's obligation to pay rent after 
the lapse of 2 years not being under a registered instru- 
ment ; Art. Ho ot the Limitation Act did not apply. 
Flaintitr s right to rent was barred after three years. 
1 6 Ihd. Cas. 560 (Mad.). 

Aft. 117 — Scope. 

Article 117 deals only with the period of limitation. 
It docs not create a right to sue. It is, however, 
recognised in India that a foreign judgment itself forms 
a cause of action and u suit can, therefore, be based on it. 
41 dom. L.R. 1084 = A.i.R. 1939 Bom. 522 l.L.R. 
(1939) Bom. 639 = 186 Ind. Cas. 393. 

Art. 117 — Suit on foreign judgment— Law applica- 

blc. 

Where decrees are capable of being transmitted from a 
Native State in alliance with His Majesty to British 
India for execution, the law prevailing in British India 
is considered the law governing the right of execution, 
in considering whether a suit is time-barred under 
Art. 1 1 7, the fact that the decree is executable in a Court 
ih a Native State is not relevant. In the same way, 
whether the decree is not ent'orccable because it is 
barred by the law of limitation preva ilin g in the Native 
Slate is equally not relevant to be considered in the suit 
brought on the judgment of a Cour t io a Native State 
in British India. 41 Bora. L.R. 1084 « A.I.R. 1939 
Bom. 522 = I.L.R. (1939) Bom. 639 = 186 Ind. C^as. 

- — 'Art. 117— Foreign judgmeut— A call order by a 
liquidation Court in an Imliam State. 

A call Older passed by a liquidation Court in Baroda 
IS not a torcign judgment and a suit it on in British 
India, therefore, is governed by Art. 120 and not by 
Art. 117. A.I.R. 1935 Lah. 975 = 17 L. 341=38 
P.L.R. 662 = 160 ind. Cas. 346. 

- — Art. 117 — Foreign judgment, what is — Order passed 
by foreign Court calling upon contributories to pay share 
amount. 

An order passed by a Court in a native state calling 
upon the contributories to pay Rs. 20 per share by a 
certain dale and authorising the Liquidators to file suits 
against contributories residing outside the juiisdiction 
of the State is a foreign judgment, and a suit against 
a contributory outside the state is governed by Art. 47. 
A.i.R. 1935 Lah. 553. 

Art. 117 — ** Judgment,” meaning of— Starting point 

of limitation. 

The words used in Art. 117 are “the date of the 
judgment." It does not say the judgment of the 
trial Court.” There is not justification for holding that 
the words used in Art. 117 should mean Judgmeot of 
the trial Court alone ; The term ‘ judgment ‘ in Art. 1 17 
means a decree, and if there is the decree of the Appeal 
Court, it is that decree which is the starting point for 
coimting the period of limitation. A.I.R. 1939 Bom- 
522 = l.L.R. (1939) Bom. 639 = 41 Bom. L.R. 1084 - 
186 Ind. Cas. 393. 
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Art. 117— Starting point oflimitation. 

Where, in a foreign state, there is a suit and in that 
suit a judgment is given and from that judgment appeal 
is made, and the appeal is dismissed, lime for instituting 
a suit on the foreign judement in Britt^h India runs, 
under Art. 117, from the date of the judgment of the 
Appellate Court and not from the date of the judgment 
of the Court of first instance. . . -j , 

Where an appeal has been preferred and decided, 
the judgment of the tower Court is superseded by the 
judgment of the Appellate Court and is finality is dcs- 
troyed. (1933) M.W.N. 453 = A.T.R. 1933 Mad. 
511 = 38 L.W. 85 = 65 M.L.J. 572 = 56 M. 951 = 
144 Ind. Cas.853. 


Art. 117— Starting point oflimitation. , 

Limitation for a suit upon a foreign jmlgment begins 
to return from the date of judgment of the Cou« of 
first instance and not from the date of judgment of the 
final Appellate Court. 35 L.W. 763 = A.I.R. 1932 
Mad. 661 = 62 M.L.J. 566 = 138 Ind. Cas. 648. 


except by displacing and alleged adoption ore not 
governed by Art. 118 of the Limitation Act. 67 Ind. 
Cas. 134 = 24 Bom. L.R. 158 = 46 Bom. 776 - A.l.R. 
1922 Bom. 223 (F.B.). 

Art. Its— Applicability of— Suit for possession. 

A suit for possession of property where the plaintiff 
objects as to the validity of an adoption is not governed 
by Art. 118. 56 Tnd. Cas. 620 (Nag.). 

Art. 118— Applicability. 

Where a claim is not merely for a declaration that the 
defendant’s adoption is invalid, it is not barred by Art. 
118. 75 Ind. Cas. 14 = 20 A.L.J, 814-45 All. 1 = 
A.I.R. 1923 All. 25. 

Art. 118 — Scope. 

Article 118 governs any suit to obtain a declaration, 
not merely that an alleged adoption is invalid but also 
that it never took place. The period of limitation is 
six years from the dote on which the alleged adoption 
became known to the plaintiff. 69 Tnd. Cas. 971 = 
20 A.L.J. 945 = 45 All. 169 = A.I.R. 1923 All. 58. 


Art. 117— Suit on foreign judgment— Part payment 

— Extension of time. 

Plaintiff filing suit on promissory note in Federated 
Malay States and obtaining decree on July 21, 1930 
— Various payments made in discharge of decree, last 
being on June 12, 1938— Suit by plaintiff in Bnti^sh 
India on February 28, 1940, to enforce foreign judg- 
ment : . 

Held, that the suit was barred by limitation under 
Art. 117. Payments in discharge of decree of foreign 
Court did not save limitation. (1944) 1 M.L.J. 440 
57 L.W. 355 = A.I.R. 1944 Mad. 437 = 1944 M.W.N. 
494. 

Art. 118. 

Synopsis. 

1. Applicability and scope. 

2. Intcrprcfalion— “ Becomes knorni to plain- 

tiff.” 

3. Proof of knowledge of adoption. 

4. Starting point. 

5. Miscellaneous. 

1. Applicability and scope. 

Art. 118— Applicability. ^ ^ 

Article 118 applies only to a suit under S. 42, Specific 
Relief Act, for a declaratory decree that an adoption 
is invalid or did not take place. It is not applicable 
to a suit for possession of immovable property. A.I.R. 
1939 Lab. 135 = 183 Ind. Cas. 853. 

Art. 118— Applicability. 

Article 1 18 does not apply to a suit to recover posses- 
sion which inovlvcs the decision of an issue as to the 
validity or invalidity of defendant’s adoption. 35 P.L.R. 
338 = 1935 Lah. 213 (2) = 149 Ind. Cas. 434. 

—Art. 118— Suit for possession. 

Article 118 has no application in suit where the 
relief sought is possession of property and validity 
of factum of adoption is incidentally in issue. 78 Ind. 
Cas. 284 = A.I.R. 1924 Nag. 319. 

Artt. 118 and 119— A suit for possession is not 

subj^ to the limitation prescribed by Arts. 118 and 119 
even though the defendant is in possession under an 
adoption or the plaintiff's title is based upon an 
adoption. The articles apply only to a suit for 
declaratory relief pure and simple and not to a suit for 
possession. 78 Ind. Cas. 987 = A.I.R. 1924 Nag. 142. 

Art. lift— Per Macleod C.J. and Fawcett, J. 

iShai J. contra.) — In view of the decision of the Privy 
Council in (1906) 28 All. 727 ; 33 I.A. 156(P.C.) the 
decision in Shrinivasa v. Hanmant is not good law and 
suits for possession where the pIaiol|ir cannot succeed 


Art. 118 — Adoption not recognised— Suit for posses- 
sion after 6 years. . ^ , 

Where adoption is not recognised by the personal 
law of the alleged adopter a suit for possession after 
6 vears of the allcsed adoption is not barred. 178 
P.W.R. 191 1 = 196 P.L.R. 191 1 = 1 1 Ind. Cas. 96. 

Arts. 118 and 141— Suit for recovery of possession 

from adopted son — Limitation. 

Art. 141 and not Art. 118 of the Limitation Act 
applies to a suit for the possession of pioperty when 
the defendant holds under a title by adoption. 15 Bom. 
L.R. 535, not foil. 5 Pat. L.J. 164. 

Art. 118— Suit for declaration and possession— 

Suit for declaration barred— Claim to possession— 
Whether can succeed. 

A claim to possession when defending on a declaration 
that an adoption is invalid, cannot succeed if a suit for 
latter is barred by time. 34 All. 8 = 8 A.L.J. 1101 = 
11 Ind. Cas. 476. 

Art. 118— Setting aside alienation by adoptee. 

A suit for a declaration by reversioners that an 
alienation by the adoptee of a widow was not binding 
on them, is substantially a suit to have it declared that 
a certain adoption was invalid and is governed by Art. 
118. A.I.R. 1929 Lah. 579. 

Art. 118— Suit for declaration. 

Where an action is in truth and substance a suit for 
declaration that a particular adoption was invalid, 
and it is found that the fact that a claim was beingjnade 
on the basis of this alleged adoption was known to the 
plaintiff in tite suit more than six years before it was 
instituted, and that by himself had attained majority 
nearly nine years before the suit was commenced. Held, 
that the suit was barred by Art, 118. 107 Ind. Cas. 488 
= 4 O.W.N. 832 = 1927 M.W.N. 742 = 46 C.L.J. 280 
= 29 Bom. L.R. 1386 = 32 C.W.N. 153 = A.I.R. 
1927 P.C. 229 = 53 M.L.J. 301 (P.C.). 

Art. 118 — Suit by aurasa son. 

Cases relating to reversioneis are not applicable 
to the case of a suit by an aurasa son contesting the 
adoption by his father. The mere fact that the father 
who made the illegal adoption was alive for more than 
six yeras after the adoption would not bar right of a 
son bom a year or two after the adoption to question 

'^ Article 118 would not apply to a ease like this for 
the cause of action begins from the time when the alleged 
adoption becomes known to the plaintiff. He. being a 
minor could not be fixed with the knowledge of the 
adoption from the date of his birth. 98 Ind. Cas. 435 = 
1926 M.W.N. 736 = 24 M.L.W. 601 = A.I.R. 1926 
Mad. 1123 = 51 M.L.J. 557. 



1627 


1628 


LIMITATION ACT (1908), ART. 118-1. ApplIcabUity and Scope. 


—Art. 118 — Setting aside gift to adoptee. 

If the suit for a declaratory decree in respect of the 
factum of adoption is barred by time, the plaintiff cannot 
preclude the operation of Art. 118 by suing for a dec- 
laration that the gift made by the lady in favour of the 
adopted SOD should not bind him. 121 Ind. Cas. 296 
* 31 P.L.R. 222 = A.I.R. 1930 Lah. 438. 

—Art. 118 — A suit by reversioner that gift to an 
alleged adopted person does not bind his reversionary 
interest is not by Art. 118. A.I.R. 1924 P.C. 137, 
Foil. Plaintiff In such suit can treat the adoption as 
nulliiv and contest only the gift. 96 Ind. Cas. 749 = 
8 Lah. 48 == A.I.R. 1926 Lah. 655. 

Art. 118— /I one of tlic widows of one K deceased, 

executed a release deed in favour of B and A and B 
together executed a salc-dccd and a mortgagee-deed in 
favour of C. The plaintiffs, the icversion..is of K 
instituted suits to declare that the release, the mortgage 
and the sale were not binding upon them, i he plea of 
B was that he was adopted sou of A and that tlie suits 
were barred by limitation, as being brought six years 
after the alleged adoption. It was found that soon 
after K's death there were disputes between B on the 
one side and the two widows of K on the other as to 
the lands of K. The two widows contended that B was 
not the ademted son of their husband and that the 
pattab should be transferred to their names and not in 
the name of B. Then orders were issued and B was 
asked to establish his right to the lands within three 
months from that date as otherwise pattah would be 
issued to the widows, more than seven years passed : 
but no such suit was filed by B and pattalis were 
actually issued to the widows of K. 

Held, that under the circumstances the plainlilTs 
were justified in absolutely ignoring the position of B 
as the adopted son of K and instituting suits only for 
a declaration that the suit transactions were not binding 
on them and the failure of the plaintiffs to institute a 
suit within six years after the adoption of B became 
known to them under Art. 118 of tl.e Limitation Act 
cannot be a bar to their present suit. 102 Ind. Cas. 885 
= 26 M.L.W. 802 = 39 M.L.T. 129= 1927 M.W.N. 
690 = A.I.R. 1927 Mad. 674 - 52 M.L.J. 711. 

Art. 118 — Suit for possession by Reversioners. 

Reversioners suing for possession of property from 
ail alleged adopted son and his transferees arc not bound 
to bring a suit for declaration that the alleegd adoption 
had in fact not taken place. They are entitled to wait 
till the lady died and then bring a suit for recovery of 
possession and therefore a suit brought within 12 years 
of the death of the widow cannot be held to be barred 
by the six years’ rule. 87 Ind. Cas. 938 ='46 All. 637 = 
22 A.L.J. 690 = A.I.R. 1925 All. 79. 

Arts. 118 and 141— The particular limitation pre- 
scribed in Art. llSappliesto suits falling underSp. 
Rel Act, S. 42, I!l.(/). The date from which time 
begins to run is a subjective or personal date ; and the 
condition of obtaining the particular relief which is 
sought in a declaratory suit is that the plaintiff shoud 
not be guilty of laches the measure of laches being fixed 
by the statute as six, years. But if a claimant chooses 
to run the risk that an adoption which he has not 
attacked will have every presumption made in its favour 
by reason of its long standing, he can wait till his 
reversionary right has accrued and even till the limit of 
12 years from the accruer has passed. In such case the 
article applicable is 141 and not 118. 

Plaintiff was cousin to the former owner of the suit 
property by name D. D married M. Plaintiff averred 
that after D's death in the year 1880. M adopted N, 
who was her daughter's son ; that iV married B and 
died himself in 1895, that upon his death B took the 
ordinary Hindu woman’s estate and died in 1903, and 


that upon her death, plaintiff’s title accrued, and he 
brought his suit for possession on 1st July 1912. Defen- 
dant admitted some show of adoption of H but denied 
that it was legal or valid ; and he set up his own adoption 
by A/ in 1901. 

Held, the adoption of the defendant was void, and 
the plaintiff was entitled to brush it aside and sue for 
possession within 12 years from the death of the widow. 
79 Ind. Cas. 971 = 11 O.L.J. 181 = 28 C.W.N. 666 = 
22 A.L.J. 508 = 26 Bom. L.R. 309 = 1924 M.W.N. 
414=5 L.R. (P.C.) 97=20 M.L.W. 109 = 51 LA. 220 

48 Bom. 411 =34 M.L.T. Ill = A.I.R. 1924 P.C. 
137 =46 M.L.J. 598 (P.C). 

.Art. 118 — A suit for a declaration that the adoption 

of B by the widow of C under a registered deed was 
null and invalid and for a further declaration that the 
plaintiff was a reversioner of B is governed by Art. 118, 
even when the adoption is alleged to be void ab initio. 
Had the plaintiff been suing for possession on the 
ground that he was the reversioner of B and had he 
further alleged that the adoption of B was invalid 
under the Hindu Law, Art. 118 would not have been 
applicable and the plaintiff would have had twelve 
years within which to sue. 75 Ind. Cas. 676 = A.I.R. 
1923 All. 361. 

Art. 118— Adoption taken place In fact Invalid 

under custom— Suit to set aside barred — Suit for 
declaration against transaction which is valid because 
of adoption, is also barred. 5 L.L.J. 63 =fA.I.R. 1921 
Lnh. 389. 

Arts. 118, 120 and 125 — Suit by reversioner to 

declare nlienniion invalid — Declaration for Invalidity of 
adopting being barred — (Per Wallis. C..I.). 

A rcvcis-ioncr who has allowed his right to question 
the validity of an adoption by the widow to be barred, 
cannot sue for a declaration o.'" the invalidity of an 
alienation made by the widow and adopted son. (Per 
Coutts Trotter J., Contra.) 36 Ind. Cas. 255 (Mad.). 

Art. 118 — Death of adopted son le.aving widow— 

Adopting mother making a second adoption during 
widow’s lifetime — suit by reversioner of (he first adopted 
son. 

In 1895 the first adopted son died a minor, leaving 
behind him a widow who died in 1903. In 1899 M the 
adopting mother got the vatan lands entered in her name 
in the revenue records ; and in 1901 she adopted C, 
as son to her husband and placed him in possession of 
the whole estate. The plaintiff claiming as the nearest 
reversionary heir to the first adopted son filed a suit in 
1912 to recover possession of the property from. Held, 
(1) that suit was barred under Art. 118 of the Limitation 
Act. (2) that even though C's adoption was invalid 
under Hindu law and M's power of adoption already 
exhausted the law olTimitation would effectively defeat 
the plaintiff’s claim. 3 W.R.P.C. 15 ; 20 C. 483, 
Foil. The effect of not challenging in time, the adoption 
was that C became validity adopted so far as plaintiff 
was concerned. 41 Bom. 728 = 19 Bom. L.R. 724 = 
41 Ind. Cas. 845. 

Art. 118— Adoption— Suit to set aside— Knowledge— 

— Suit by remove reversioner. 

A suit to set aside an adoption by a remote rever- 
sioner is barred if it is brought more than six years after 
the knowledge of the same by the nearest reversioner. 
24 M. 405 ; 29 M 390, Foil. Qiiarre.^lf the sanw rule 
applies when the nearest reversioner is guilty of nraud . 
2 L.W. 337 = 28 Ind. Cas. 632. 

Art. 118— Adoption invalid— ReversioDer, suit for 

possession by— Limitation. . . 

4 suit for possession by a reversioner more tnan six 
years after the date of his knowledge of 
by the widow is barred under Art. 118of the Act. 24B. 
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260, foU. 24 B. 260. (F.B.), Is still good law after 28 A. 
727 and 39 C. 418 (P.C.). 37 Bom. 513 - 15 Bom. 
L.R. 533 « 20 Ind. Cas. 162. 

—Art, 11»— Adoption Invalid— Suit for recovery of 
possession on death of limited o^vner— Suit for declaration 

The omi^ion to bring, within the, period prcscri^d 
by Art. 118 of the Limitation Act, a suit for a declaration 
that an alleged adoption is invalid is no bar to a suit 

by the reversioner for possession of the property on the 
death of the limited owner. 28 All. 727 ;33 1.^156, Fo^. 
39 Oil. 418 = 6 P.W.R. 1912 = (19 2) M.W N. 77 - 

11 M.L.T. 76 = 9 A..L.J. 137 = 15 ]J2 - 

12 P L R 1912 = 22 M.L.J. 240 — 14 Bom. L.R. 182 — 
16C.W.N.458 = 126 P.R. 1912 = 39 I.A. 19 = 13 Ind. 

Cas. 344 (P.C.). 

—Arts. 118 and 144-Sult for possosston by reversion 
against person claiming by adoption— Applicability. 

A suitTor possession by a reversioner against a person 
in possession by virtue of his alleged adoption by the 
debased holder is governed by Ari'Cle 144 and not by 
Article 118 of the Limitation Act of 1877 or 1 Sue, 
44 P.i 1911 * 198 P.L.R. 1911 = 85 P.W.R. 1911 - 
Hind. Cas. 11. 

—Arts. 118 and 144 — Suit for declaration of invalidity 

of adoption and possession. a r ^ 

A suit for possession of immovable property and for a 
declaration of the invalidity of an adoption is governed 
by Art* 144 and not by Art. 118. 95 P.W.R. 1911 
109 P.L.R. 191 1 = 10 Ind. Cas. 338. 

Arts. 118 and 141— Suit for dcclaiation of invalidity 

of adoption and for possession. . _ . 

Where recovery of possession of a property is sought 
along with a declaration of the invalidiiy of an adoption. 
Art. 141 applies. 15 C.W.N. 524 = 15 CL.J. 97 = 

7 Ind. Cas. 427. 

Arts. 118, 119 and 144 — Applicability. 

Articles 118, 119 specially provide for the case of an 
adopted son and wlierc ibcFc articles do 'pt apply 
Art. 144 applies. 33 Be rn. 88 = 10 Bom. L.R. 1029 
1 Ind. Cas. 647. 

Art. 118 — Suit for declaration by collaterals that a 

deed of adoption by a widow In favour of her daughter s 
son not binding upon reversionary riglits. 

The collaterals sued, on the fuj 

a declaration that a deed executed ft® 

4th March, 1902. by which she purported to adopt her 

daughter's son. did not affect their 

There was no adoption in fact or expres^on of intention 

to adopt before F<^bruay, 1900. //cW. that 

was within limitation under Arh > 07 ? 

68 P.R. 1909 « 58 P.W.R. 1909 = 2 Ind. Cas. 975. 

Arts. 118 and 141-Suit for possession-PUa of 

’*’*A su”il'by a reversioner entitled to possession of im- 
movable property on the death of a Hindu female is 
Bovemed by Art. 141 and not by Art. 118, even though it 
fs necessary for the plaintiff, in order J 

over the plea of an alleged adoption of the defendant 
by the last male holder. Held, also, that the worse of 
decisions in the Madras Presidency to the contrary has 
been over-ruled by the niling of their l^rships of the 
P.C. (1907) 17 M.L.J. 182 = 30 M. 308 = 2 M.L.T. 
178. [Also (1907) 17 M.L.J. 282. 


Arti. 118 and 141— Suit to recover Immovable pro- 

nerty on the death of a Hindu widow— Adoption, validity 
of, coUateraly involved-lJmltatloc— Conflict of deci- 

** A*suit by reversioners for the recovery of immova- 
ble property on the death of a Hindu widow is governed 
by Art. 141 and not by Art. 118 even though a question 
as to the validity of an attumatlpoira executed in favour 


of the widow and of an adoption made under it be 
Involved in such suit, there being no finding that the 
reversioners were aware of the adoption relied on. 27 
C. 242, foil. (1904) 9 C.W.N. 222. 

Art. ll8— Suit to declare an adoption invalid. 

A person seeking a declaration that an adoption Is 
invalid must bring his suit within 6 years of the date on 
which he came to know of the adoption ; the fact llvit 
the person making the adoption was alive within 6 years 
before suit cannot save the bar of limitation. (1S03) 

5 Bom. L.R. 588 = 27 B. 614. 

Art. 118— Suit questioning adoption— Claim to 

property — Knowledge on the part of plaintiff. 

Art. 118 contemplates a suit questioning an adoption 
independently of any claim to property ; the terms of the 
Aiticle in no way suggest or imply that there must be 
some other cause of action than the alleged adoption. 
To constitute knowledge, under the Article, there must 
be knowledge, not necessarily at first hand of that 
which is alleged to be the adoption, of the facts and 
circumstances which are said to constitute the adoption 
and serve as some basis for the allegation : there mpt 
be some foundation in fact and how far that conditicn 
is satisfied is a question of degree, orl> to be solved by 
reference to the facts of each case. 5 Bom. L.R. 584, 

Art 118— Plaintiff claiming not as heir, but under 

a family arrangement— Defendant claiming as adopted 
son — Applicability of article. . 

Where, on the death of a Hindu widow, the plaintiffs 
were entitled to the property not as her husband’s heirs, 
but as rcmaindcimcn under a family arrangement 1o 
which the widow was party, a suit brought within the 
statutory period after her death but more than six years 
after her adopted son had set up his claim as adopted 
son : Held, that Art. 118 was applicable and the suit 
was barred. (1902) 4 Bom. L.R. 893. 

Arts. 118. 119 and 141 — Applicability— Suit to set 

aside or cstablisli an adoption— Suit for bare declaration— 
Suit for recovery of possession. 

Held, by the Full Bench (Dhashyam Aivakgar, J., 
dissenting) that where a plaintiff cannot obtain a decree 
wiihcut pcitinc a decision that an adoption is invalid 
or never in fact took place, or that an adoption is valid, 
his claim will be governed by Arts. 118 and 119 : though 
he may also seek for recovery of possession of immova- 
ble properly. Art. 141 docs not apply to a case where 
the plaintiff cannot succeed without impugning or 
establishing an adoption. Per Bhashyam Aiyangar, J. 
—Articles 118 and 119 apply only to declaratory suits 
sanctioned by S. 42 of the Specific Relief Act. 13 M.L*J. 
27 * 26 M. 291 (F.B.). 

Arts. 118 and 141— Applicability of Art. 118 to suit 

for immovable property— Finding on adoption necessary 
for the determination of the case. 

The shorter period of limitation under Art. 118 
governs a claim for recovery of possession of immovable 
property wherever the claim to the property could not 
be established setting aside without an alleged adoption. 
24 B 2eO(F.B.)fon. Per Parsons J.— If the question 
were res iiiregra, I should have thought there was obli- 
gation on the part of the reversioners to have sued to 
have it declared that an adoption which was merely 
alleged to have taken place had never taken place, 
because the mere parol assertion of a status could not 
give rise to a cause of action or create a status that had 
no existence at all. Per Ranade. J.— Quaere : If in 
a succession certificate proceeding after the death of 
the admitted owner, the alleged adoption is found 
against, whether the reversioners were bound to bri^a 
suit to have the adoption declared against ? (1900) 
25 B. 26 = 2 Bom. L.R. 495. 

- Arts. 118 and 144— Suit for partltloo— Failure to sue 
to set aside ad^tiem. 
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A suit for partition and possession of the plaintiff’s 
share of the family properties is not barred simply 
because the plaintiff failed to sue for declaration that 
alleged adoption of one of the family members was 
invalid or never took place. The plaintiff, is entitled 
to show that it never took place or was invalid. 18 
Ind. Cas. 493 (Mad.). 

2. Interpretation— “ Becomes known to plaintiff.** 

—Art. 118 — “Becomes known to plaintiff.’* 

The words “ becomes known to plaintiff” in Art. 118 
must be understood in their natural meaning, and the 
word “plaintiff" cannot include a reversioner who 
stands in the same grade as another and who claims as 
heir of the last male owner in common with such other. 
22 A. 33. foil. (1902> 13 M.L.J. 359. But see 29 M. 
390. 

3. Proof of knowledge of adoption. 

—Art. 118 — Knowledge of adoption — Proof — Duty of 
Court. 

Where, in a suit for a declaration that the defendant’s 
adoption was invalid, the defendant has been alleging 
adoption, and has also been asserting that the alleged 
adoption was within the knowledge of the plaintiff, the 
Court must decide as to whether the alleged adoption 
came to the know ledge of the plaintiff within the period 
fixed in Art. 118, or before it. whether the adoption in 
fact took place or not. A.I.R. 1943 Pat. 68 = 9 B.R. 
196 = 8 C.L.T. 96 = 205 Tnd. Cas. 133. 

Art. 118— Suit for declaration— Knowledge — Proof 

of; 

Where both the plamtifT and his mother live together 
in the same house, his mother’s knowledge as to the 
date of a certain adoption is also his knowledge, for a 
suit under Art. 118 of tlic Limitation Act. 29 Ind. Cas. 
785 (Mad.). 

Art. 118— Adoption— Suit to set aside— Limitation 

—Know ledge— Proof. 

If in a suit by a Hindu reversioner to set aside an 
adoption by the widow the nlaintiff has to show when 
he became aware of the adoption, it is discharged if the 
plaintiff swears as to when he became aware of the 
adoption in the absence of evidence to the contrary. 
9 M.L.T. 303 = (1911) I M.W.N. 192 = 9 Ind. Cas. 
163. 

4. Starting point. 

Art. 118 — Starting point of limitation. 

A Brahman died leaving a widow and three daughters. 
The widow who had taken possession of his land for 
her life executed a deed adopting a boy as heir to her 
husband. The deed was registered and the palwari 
entered the mutation in accordance with the deed. 
This mutation was sanctioned by the Collector. The 
collaterals of the husband had brought a suit to contest 
the adoption. Six years after this suit, one of the daugh- 
ters instituted a suit for a declaration that the adoption 
and gift in favour of the alleged adoptee would not affect 
her rights as daughters : 

Held, that whether Art. 3 of the Punjab Limitation 
(Custom) Act or Art. 118, Limitation Act be applicable, 
it was clear that the suit was barred. In either case, 
the starting point of limitation was the date on which the 
plaintiff had knowledge of the alienation. A.I.R. 1938 
Lah. 193 = 40 P.L.R. 660 = 180 Ind. Cas. 626. 

Art. 118 — Starting point oflimitation. 

Where the plaintiff had no knowledge of the deed of 
adoption of 1917 until the date w'hen the gift was mutated 
in 1925, the period of six vears should count from the 
latter date. A.I.R. 1934 Lah. 274 (2) = 15 L. 645 = 
36 P.L.R. 315 « 149 Ind. Cas. 986. 

—Art. 118 — Starting point oflimitation. 

Where, in a suit for declaration that an alleged, 
adoption of the defendant was invalid that it never 


took place in fact, it was found that there was a gift 
in favour of the adopted son and the adoption as well 
as the gift were openly declared at the time of the 
mutation of the year 1908 and the adoption was held 
invalid only owing to absence of certain ceremonies 
required under special custom : 

Held, that the suit being one for declaration was 
governed by Art. 3, Punjab Limitation (Custom) Act, 
1920, corresponding to Art. 118, Limitation Act, and 
before deciding the question of limitation, it was neces- 
sary to determine the date on which the alleged adoption 
became known to the plaintiff. A.I.R. 1931 Lah. 456 = 
131 Ind. Cas. 631. 

Art. 118 — Starting point. 

The nearest reversioner can impeach the invalidity 
of an adoption on behalf of the whole body of rever- 
sioners and time runs from the time the adoption comes 
to the knowledge of the next reversioner and no fraud 
or inaction on his part would stop time running 
against them. 41 Mad. 659 (F.B.), Foil. 60 Ind. Cas. 
98 = 12 M.L.W. 499 « 1920 M.W.N. 783 = 44 Mad. 
218 = 29 M.L.T. 43 = A.I.R. 1921 Mad. 380 = 39 
M.L.J. 621. 

Art. 118 — Gift to adopted son— Challenge by rever- 
sioner. 

Where an adoption remains unchallegened, and the 
right to impeach it becomes time-barred, a gift made 
subsequently in favour of the adopted son does not 
give the reversioners a fresh cause of action, for it does 
not involve any further denial of their rights than was 
involved in the adoption itself. 56, Ind. Cas. 931 (Lah.). 

5. Miscellaneous 

Art. 118 — Burden of proof — Invalidity of adoption. 

Where the plaintiff a.sks for a declaration that an 
alleged adoption is invalid, the budem is on him to 
make out a. prima facie case that the adoption challenged 
by him is invalid in law, or never took place in fact. 
A.I.R. 1943 Pat. 68 = 9 B.R. 196 = 8 C.L.T. 96 = 
205 Ind. Cas. 133. 

Art. 118 — Suit for possession— Omission to sue for 
declaration— Limitation Act (9 of 1871), Art. 129— 
Difference inlaw. 

Under the Limitation Act of 1871 it was imperative 
that a suit for the recovery of immovable property 
which involved the displacement of an adoption should 
be filed within 12 years from the date of the adoption 
or at the option of the plaintiff from the death of the 
adoptive father. Where therefore a widow did not 
bring such a suit within the period of limitation, a rever- 
sioner or any other member interested to dispute the 
validity of the adoption cannot file a suit. A right of 
suit once barred cannot be revived by the passing of 
a new Act. (1914) M.W.N. 903 = 27 Ind. Cas. 109. 

Arts. 1 1 8 and 1 19— Immunity for twelve years undej 

old Act — No acquisition of title See 10 C.W.N. 1065 
= 28 A. 727 = 16 M.L.J. 440 = 33 I.A. 156 (P.C.). 

Art. 119. 

Synopsis 

1. Applicability of article. 

2. Interference with rights of adopted son — ^What 

amounts to. 

1. Applicability of article 

——Art. 119 — Applicability. 

Article 119 applies only to declaratory suits undCT 
S. 42. Specific Relief Act. 36 Bom L.R. 185 = A.I.R. 
1934 Bom. 110 = 58 B. 280 = 149 Ind. Cas. 674. 

^Art. 119 — Suit to declare adoption valid— Limita- 
tion. 

Where an adoption is challenged and the rights of 
the adopted son are interfered with, the latter is bound 
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to bring his suit to establish his adption within 6 years 
under Art. 119. 5 O.L.J. 414 = 47 Ind. Cas. 639. 

•—Arts. 119 and 144~Adoption denied— Suit for 
possession. 

Where in a suit by an alleged adopted son, the adoption 
is di^ed the suit is governed by Art. 144 and not Art. 
il9 of th7 Limitation Act. (71 P.R. 1901 : 20 P.R. 
1902 ; 68 P.R. 1903 ; 3 P.R. 1904 ; 1 P.R. 1907, 
overruled), (39 C. 418 (P.C.) : 30 M. 308 ; 28 A. 727 
(P.C;) Foil.) ; (13 C. 308 (P.C.) 20 C. 487 (P.C.) 22 C. 
609; 20 M, 40 ; 24 B. 260 (F.B.) ; 37 B. 573 : 26 M. 
291, DUs. from). 104 P.W.R. 1914 = 203 P.L.R. 1914 
= 81 P.R. 1914 = 25 Ind. Cas. 429. 

—Art 119— ApplicabilMy— Suit for possession. 

Art. 119 does not apply to a suit for possession. 

5 M.L.T. 262 « 4 Ind. Cas. 1167. 

Art. 119— “Valid”— Scope of Article. 

Art. 119 applies to all suits in which either theyJic/«m 
or the validity of an adoption is denied. (1907) 9 - 
Bom. L.R. 1054 « 32 B. 7. 

—Arts, 119 and 118. 

Art. 119 applies to a suit “to obtain a declaxation 
that an adoption is valid “ ; and not to suits for a dec* 
laration that an alleged adoption did take place. Cf. 
Art. 118, wherein the words “or never in fact took 
place" are found. Art. 119 is to be applied only 
where the question is not as to the factum but as to the 
validity of the adoption. The interference mentioned 
in Art. 119, as a condition of its application should be 
such as would amount to an abso’ute denial of the 
status of adopted son and bis unconditional exclusion 
from the enjoyment of his rights and (he Article can 
have no application to a case where the facts suggest 
that the inicrfcrence had the mere effect of postponing 
the right i)f the adopted son to succeed. (1903) 5 
Bom. L.R. 70S « 2H B. 94. 

Art. 119-~Suit to declare tiuil ait adoption did in 

fact take place— Applicability of Artiric. 

Per Aston J.— Art. 119 docs not apply to .a case whore 
an adopted son sues for a declaration that an adoption 
did in fact take place. (1902) 4 Bom. I -R. 516 =• 26 
B. 720. 

—Art. 119 — Suit for posses-slon — Claim as adopted 
son, and also based on adverse possession — Appllcabijily 
of Article to cases nhere suit can succeed on other tide 
and adoption ne^ not necessarily be set up. 

In cases where the plaintiff has no title except an 
adoption of disputed validity. Art. 119 will apply. 
Where, however, the plaintiff has another ground 
which would suffice whether the adoption were or were 
not proved, then he b clearly entitled to recover on 
that other ground, and his suit cannot be rejected merely 
because it might be barred if he had to rely on the adop* 
tioD alone. (1902) 4 Bom. L.R. 516 «» 26 B. 720. 

Art*. 119 and 144 —Suit by adopted son for posses- 
sion <rf property— Interference with rights of adopted son. 

A suit by an adopted son to recover possession of 
properties of his adoptive father is governed by Art. 144 
and not by Art. 119. Held, also that the interference 
alluded to Art. 119 must be an interfereoce caused 
by the defendant to such a suit as the article contem- 
plates, and not an interference caused by some third 
person. 17 A. 167 ; 8 A. 644 ; 10 A. 485 ; 13 B. 160 : 
14 C. 401 ; 24. A. 195; and the dissentient judgment of 
Buaskyam AiyamAR J. in 26 M. 291 foil. 24 B. 260 
and the judgment of the majority in 26 M. 291 diss. 
from. 1903 A.W.N; 163 26 A. 40. 

—Art 119— Adoption— Sait fdV posaeashn (^property 
aa adopted aon Denial of adoption more than tlx yean 
baHora salt— Lfanhatlon. 

Htldt that Art 119 did not apply to a snh hy an 
pdopled aon for possfession of immovable p r o p eity, and 

8-F. Y. D.-52 


that the suit was not barred, even though his adoption 
had been denied by the defendant and his right as 
adopted son had been interfered with more than six 
ye.irs before the institution of his suit. 8 A 644 ; 9 A, 
253 ; 10 A 485 : 17 A. 167 ; 14 C. 401 : 25 C. 354 ; 
13 B. 160: 21 B. 159: and 21 B. 376 foil. (1890) 
A.W.N. 241 ; 20 M. 40 : and 24 B. 260 diss. from. 
(1901) 1902 A.W.N. 10 = 24 A. 195. 

2. Irfcrfcrence with rights of adopted son — What 

amounts to 

Art. JT9— ‘ Interference ’ — What amounts to. 

The interference mentioned in Art. 119 is obviously 
an interference, which must amount to an absolute 
denial of the status of adoption held by plaintiff and an 
unconditional exclusion of him from the enjoyment of 
his rights in virtue of that status. Mere denial of status 
does not amount to interference. 74 Ind. Cas. 970 
1 Rang. 186 = A.I.R. 1924 Rang. 34. 

——Arts. 119 and 144— Interference — Proof. 

Under Art. 119 of the Limitation Act to establish 
interference with the rights of the adopted son, something 
incompatible with the recognition of the adoption must 
^ proved. 

A son was adopted in the life-time of a natural son. 
On the former's death, the latter succeeded to his estate, 
allowing maintenance to the former's widow, who 
brought a suit to recover it. The succession by the 
natural son was not an interference so as to attract the 
operation of Art. 119. The erroneous belief shared 
by the adopted son’s widow, of the right of the natural 
son to succeed to her late husband, does not give ri'C 
to an estoppel and hence the suit is not barred by limi- 
tation or estoppel. 22 Bom. L.R. 974 = 58 Ind. Cj:«. 
394. 

Arts. 119 and 142 — Gift by adoptive mother- 

invalid against adopted son — Possession talcn by donee 
under gift — Interference with adopted srm’s rights — Suit 
for possession more than six years after — Limitation. 

A deed cf gift by the adoptive rntnlitr in favour 
of her daughter, in pursuance of an alleged testamenta'-y 
diicction by the donor's husband i.s, in the ab.sence of 
such direction, invalid as against the adopted son ; 
and possession taken by the daughter under such gift 
is a direct interference with the rights of the adopted 
son. A suit brought by the adopted son more than 
6 years after such po.sscssion by the daughter will be 
barred under Art. 1 19 and is not governed by Art. 142. 
(1902) 13 M.T-.J. 144. 

Art. 1 19— Interference with adopted son’s rights — 

Interference with regard to other properties — Starting 
point of limitation. 

The interference by the defendant which is the starting 
point for limitation under Art. 119, need not relate 
diicctly to property sought to be recovered in the suit. 
Where therefore the defendant interfered with plaintilT's 
right as adopted son with respect to certain property 
and more than six years after such interference (he plain- 
tiff sought to recover by virtue of his adoption certain 
property from the defendant : Held, that the suit was 
barred by Art. 119. (1902) 13 M.L.J. 145. 

Art. 120. 

Synopsis. 

1. Applicability and Scope. 

2. Accounts. 

3. Avoidance of decree. 

4. Avoidance of document. 

5. Award. 

6. Claim suit 

7. Claim to office. . 

8. Companies. 

9. Compensation and Dama^eg, 
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10. Debts of father. 

11. Declaratory suit 

12. Deposit. 

13. Ejectment. 

14. Injunction. 

15. Movable property. 

16. Partition. 

17. Partnership. 

18. Possession. 

19. Pre-emption. 

20. Profits. 

21. Refund. 

22. Reimbursement. 

23. Remuneration for services. 

24. Rent suit. 

25. Reversionary suit. 

26. Right to sue and starling point of iiniitalion. 

27. Share. 

28. Taxes and fees. 

29. Trust. 


1. Applicability and scope. 

(a) General. 

(b) Residuary provision. 


1. (o) Applicability and scope — (General). 

—Art 120 — Applicability — Claim in respect of charges 
for care and custody of goods under S. 44, Sale of Goods 
Act. 

The liability of a buyer for reasonable charges for 
care and custody of the goods arises under S. 44, Sale of 
Goods Act. As the liability arises under the statute 
apart from any contract between the parties, the article 
applicable is the residuary Art. 120, and not Art. 110 or 
115, of the Limitation Act. I.L.R. (1951) Nag. 40 = 
1950 N.L.J. 363. 

—Art. 120— Suit for recovery of cess. 

A suit by a landholder under S. 88, Madras Local 
Boards Act to recover cess from the intermediate land- 
holder is not a suit for rent nor a suit on a contract but 
is a suit to enforce a liability created by statute and is 
governed by Art. 120. I.L.R. (1937) Mad. 498 = 
45 L.W. 74 = (1937) M.W.N. 7 = (1937) I M.L.J. 
91=A.I.R. 1937 Mad. 217 = 167 Ind. Cas. 490 
(F.B.). 

Art. 120 — Suit for recovery of cess by inamdar. 

A suit by inamdar to recover half of land ccss paid 
by him is governed by Art. 120. A.I.R. 1939 Mad. 
877 = 50 M.L.W. 466 = (1939) 2 M.L.J. 579 = (1939) 
M.W.N. 1185 = I.L.R. (1940) Mad. 50= 188 Ind. 
Cas. 13. 


Art. 120 — Road Ccss — Madras Local Boards Act, 

S. 73. 

Linder S. 73 every landholder is entitled to recover 
from his intermediate landholder the whole of the road 
cess, paid in respect of the land, less half the tax assess- 
able on the amount of the poruppu. The period of 
limitation for this is six years, under Art. 120 of the 
Limitation Act. 9 M.L.W. 286, Foil. 90 Ind. Cas. 
973 = 22 M.L.W. 258 = A.I.R. 1925 Mad. 1282 = 
49 M.L.J. 462. 


Art. 120— Suit for mortgage money against person: 

other than mwtgagor — Limitation— Starting (mint— 
T.P. Act, S. 68 (1) (c). 

Under S. 68 (1) (c) of the T.P. Act, a suit for th< 
mortgage money is maintainable against any persor 
who is liable to repay the mortgage-money, whether hi 
is the mortgagor or not. Art. 120 of the Limitatior 
Act applies to such a suit and the starting point ol 
limitation under that article is the date when the right to 
sue accrues. Such accrual would take place only when 
the mortgagee was deprived of his security. I.L.R, 
«945) 2 Cal. 473 « A-I.R. 1949 Qil 330, 


Art. 120— StMt under S. 68, Transfer of Property 

Act* 

Limitation for a suit for recovery of money under 
S. 68, T.P. Act is governed by Art. 116 or Art. 120 
A.I.R. 1936 Rang. 80 = 161 Ind. Cas. 461. 

Art. 120 — Suit for money decree against mortgagor. 

A suit based on a mortgage for a money decree 
against the mortgagor brought within 6 years from 
the date of deed is not time-barred. 86 Ind. 693 = 
120 O.L.J. 114 = A.I.R. 1925 Oudh 394. 

Art. 120 — Personal remedy against mortgagor. 

When a mortgagee is deprived of the security under a 
decree of a Civil Court, he is entitled to proceed per- 
sonally against the mortgagor and the time for such a 
suit runs from the date the mortgagee was evicted from 
the land. 89 Ind. Cas. 56 = 3 Rang. 60 = A.I.R. 1925 
Rang. 223. 

Art. 120 — Claim for recovery of purchase price under 

S. 93, Punjab Land Revenue Act. 

There is no specific article of the Limitation Act 
that would govern a claim for recovery of purchase 
price under the statutory provisions of S. 93, Punjab 
Land Revenue Act and the only article that can be made 
applicable is Art. 120, Limitation Act. A.I.R. 1945 
Lah. 164 = 47 P.L.R. 122 = 221 Ind. Cas. 524. 

—Art. 120 — A suit by vendor against the vendee for 
recovery of interest paid by the former to the mort- 
gagee on account of delay on the part of the vendee to 
pay the mortgage money is governed by Art. 120. (1932) 
A.L.J. 556 = A.I.R. 1932 All. 454 = 142 Ind. Cas. 83. 

——Art. 120 — Sale of goods — Goods left In vendor’s 
possession as security for jn-ice — Re-sale — Suit for 
personal decree for balance— Limitation— Starting point. 

Where the goods sold are allowed to remain in the 
custody of the vendor as security for the unpaid price 
of the goods and the vendor sues the vendee for a per- 
sonal decree against him for the balance due to him 
after re-sale of the goods, the suit is not governed 
by Art. 120 but by the three years rule of limitation 
so far as the personal liability of the defendant is con- 
cerned. 

In such a case where the contract is for outright sale 
and there Is no stipulation that the accounts .should be 
settled after the goods have been re-sold in the market 
by the purchaser, time for instituting a suit for the price 
runs from the date of the initial purchase. A.I.R. 1931 
All. 229 = (1931) A.L.J. 363 = 132 Ind. Cas. 422. 

Art. 120 — Suit for recovery of payment from dar- 

pamidar if usufruct of propertv is insufficient is not 
governed by Art. 120. 35 C.W.N. 678 = A.I.R. 1931 
Cal. 493 = 134 Ind. Cas. 75. 

—Art. 120 — Misappropriation— ByagMit. 

Where one person acts as agent of two principals 
and uses money belonging to one principal for benefit 
of the other principal, there is no advancing of loan 
by one principal, to the other the borrower and the 
lender being the same person. A suit to recover such 
money by the principal to whom it belonged is covered 
by Art. 120 and time begins to run from the lime when 
demand is made'by that principal. 98 Ind. Cas. 1010 = 
A.I.R. 1927 All. 173. 

Art. 120 — Misappropriation — By agent. 

Where an agent sells goods entrusted to him by 
his principal and retains the proceeds which the principal 
has an equitable right to follow in his hands, the period 
of limitation applicable will be a period of six years. 
10 Cal. 860 (P.C.), Foil. 106 Ind. Cas. 35 - 1 L.C. 
587 = A.I.R. 1927 Oudh 574. 

Art. 120 — Mortgage— Suit <m dower-debt. 

A registered deed executed by Mahommedan husband . 
long after the marriage promising to pay dower then 
lUU du4 from him, on demand and hypotbeeattsi 
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certain immovable properties as security for its due 
paymcDt, converts the dower debt into a mortgage 
debt ; and to a suit on such deed for the amount of the 
dower, six years rule of limitation is applicable. 99 Ind. 
Cas. 553 = A.I.R. 1927 All. 268. 

Art. 120— Dissolution of marriage. . 

Art. 120 of the first Schedule applies to a suit for 
a dissolution of marriage or for a declaration that a 
divorce had taken place between the parties. 65 Ind. 
Cas. 452 = 8 O.L.J. 650 = A.I.R. 1922 Oudh 109. 

Art. 120 — Matters referred to arbitrator — Suit 

after his death. . . ^ ^ 

Per Seshaciri Aiyar, J.— A suit instituted after the 
death of the arbitrator in regard to matters referred to 
and not disposed of by him is governed by the residuary 
Art. 120. 33 M.L.J.46 = 41 Ind. Cas. 581. 

Art. 120— Restitution of conjugal rights— Suit for. 

A suit for restitution of conjugal rights, if the wife 
was not of full age and of sound mind at the time the 
restitution was demanded and refused, is governed 
by Art. 120. (1906) 11 C.W.N. 437 « 34 Cal. 79. 

Art. 120 — Suit for arrears of assessment— Art. 120. 

A suit by inamdar for arrears of assessment due from 
the khciedar is governed by Art. 120. 25 B. 556 and 
5 Bom. L.R. 700 foil. (1904) 6 Bom. L.R. 423. 

Art. 120— Inapplicability of to suit for surplus sale- 

proceeds after sale for arrears of revenue, 31 C. 
745. 

——Art. 120 — Suit for sale of pledge. See 27 M. 528 
13 M.L.J. 445 (F.B.). 

Arts. 120 and 32 — Encroachment on public road. 

Suit for removing encroachment on a public road 
and not on the property of any particular person is 
governed by Art. IM and not by Art. 32. 124 P.R. 
1912 ; A.I.R. 1921 Lah. 242 and 2 L.L.J. 463. foil. 1 10 
Ind. Cas. 517 = 29 P.L.R. 308 - A.I.R. 1928 Uh. 
792. 

Arts. 120 and 32— Removal of trees— Suit for. 

Suit for removal of trees planted on agricultural 
land is governed by Art. 32 and not by Art. 120. 7 
O.L.J. 301 = 23 O.C. 163 = 57 Ind. Cas. 476. 

Art. 120— Removal of trees— Suit for— Limitation. 

A suit by the landlord for the removal of trees wrong- 
fully planted by a person is governed by Art. 120 of the 
Limitation Act. The suit must be confined to trees 
planted within six years immediately preceding its insti- 
tution. 6 O.L.J. 329 = 52 Ind. Cas. 858. 

—Arts. 120, 52 and 56— Suit for rcoovefy of money 
due on contract to supply labour and materials. 

A suit for the recovery of the price of work done 
and materials supplied on a contract to build a house 
comes under Art. 120 ; Arts. 52 and 56 are inapplicable 
to the case. 103 P.R. 1913 « 81 P.L.R. 1914 •= 22 Ind. 
Cas. 576. 

^Arts. 120, 59 and 60— Debtor takli^ possession 

of the estate of his creditor -as executor— Death of such 
executor — Appointment of new adrointsfrator — New cause 
of action. 

A debtor taking possession cf the estate of his credi- 
tor as executor, Is accountable for the amount of his 
debts to the estate as assets. On the appointment of a 
new administrator after the death of such debtor exe- 
cutor, a new cause of action arises rendering the estate 
of the said debtor-executor accountable both as regards 
his own said debt as also regarding the general estate 
of the said deceased creditor remaining in his hands at 
the time of his death, and a suit by the new administra- 
tor to recover from the executor of the dec ea sed debtor’s 
esute, the property and effects of the deceased creditor 
>-to wich Art. 120, applies — would not be barred within 
six year* of the death pf.5u^i dcblQr-fXCCUlor, (1903) 
7 C-W.N. 476, 


Arts. 120 and 61.— A suit to] recover money paid 

for minor's necessaries is not governed by Art. 120, but 
by Art. 61. A.I.R. 1940 Mad. 106=50 L.W. 323=(1939) 
M.W.N. 798 = I.L.R. (1940) Mad. 27 = 190 Ind. 
Cas. 101. 

Arts. 120 and 61. 

The plaintiff was a certified guardian of the defendant 
during her minortity. He had to spend moneys from 
time to time, for the benefit of the minor, and when the 
income was short, he spent out of his pocket in the hope 
that in good years he might be able to realise a better 
income and reimburse himself. The defendant, on 
attaining majority, made an application to the District 
Court that her property should be ordered to be res- 
tored to her by the plaintiff. That application was 
opposed by the plaintiff on the ground that he should be 
allowed to remain in possession until the amount which 
he had spent out of his pocket was paid out of the 
income of the property. The Judge however, passed 
an order on April 5, 1935, that the plaintiff should hand 
over possession of the property to the defendant. 
Accordingly, the plaintiff delivered possesion of the 
property on April 10, 1935, and filed a suit on July 13, 
1935 to recover the amount which he had spent out 
of his own pocket for the benefit of the minor ; 

He/d, that the siiiT was governed by Art. 120 and 
not by Art. 61. The cause of action accrued to the 
plaintiff on April 10, 1935, when he handed over posses- 
sion of the property to the defendant. The suit was 
therefore, within time. A.I.R. 1939 Bom. 394 = 
41 Bom. L.R. 585 = 184 Ind. Cas. 611. 

Art. 120 — Applicability— Conditons. See Limita- 
tion Act, Arts. 62 and 120. 223 Ind. Cas. 493=A.I.R. 
1947 A. 256. 

Arts. 120 and 62— Money lost by theft— Suit by 

victim for recovery lies on basis thetmoney has been 
received tor victim’s use — Suit falls under Art. 62 and not 
Art. 120. 

A person who has suffered from tortious act of ano- 
ther can always waive the tort and if money has been 
stolen from him he can sue for recovery of money on 
the basis that money has been received for his use and 
consequently suit must be framed as one for money 
had and received, in which case it is governed by Art. 
62 and not Art. 120. Of course if he likes he may 
sue for recovery of damages by way of compensation, 
but here again period of limitation will be three years. 
A.I.R. 1941 Mad. 391 = (1941) 1 M.L.J. 27 - 53 
M.L.W. 54 = 1941 M.W.N. 24 = I.L.R. 1941 Mad. 
Mad. 414. 

Art 20 — Equitableclaim. 

Suit to enforce equitable claim is governed by Art. 120 
and not by Art. 62. 1941 N.L.J. 665. 

—Arts. 120 and 62.— A declaration was obtained 
by a decree holder that no one should be allowed to 
wthdraw any sum out of the decretal amount deposited 
in the Court to his credit by the judgment-debtor. 
Another person subsequently alleging to be the holder 
of a decree against the same judgment-debtor attached 
and withdrew a part of the deposit. The first decree- 
holder, therefore, brought a suit for the recovery of 
this amount from the second decree-holder. 

Held, that at the time when the second decree-holder 
withdrew the amount in question, he did not do so for 
the plaintiff's use. In fact he set up an adverse title 
to the claim of the plaiotilT. His case was that the 
money did not belong to the plaintiff but to the judgment- 
debtor. Article 62 did not, therefore, apply to the 
suit The suit was governed by Art. 120. A.I.R. 1939 
Cal. 413 «= 69 C.L.J. 108 = 182 Ind. Cas. 860. 

Arts. 120, 62 and 109.— A suit for recovei^ of rent 

realised by the defendant but to which the plautilT was 
entitled, falls either under Art. 62 or Art. 120 but not 
under Art. 109. 18 P.L.T. 162 •» A.I.R. 1937 paj, 
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237 ~ 3 B.R. 434 
Cas. 502 (D.B.). 


16 Pat. 184 


168 iDd. 


““Arts. 120 and 62.— One E died instestate on 
January 1896 leaving seme next of kin. Letters of 
fidministration were cbt<^jned to her estate by her 
daughter. That daughter died on April 4, I$05, and 
her son the defendant obtained probate of her will. 
r]js mother had pit aside a sum of ircney 
said to he seme Rs. 17,413-8-0 as shere of 
one of the brothers of F. whose whereabouts were un- 
known. The defendant deposited this monev in a 
Bank on interest. The present plaintiff obtained letters 
of administration de bonis sort on December 21, 1938, 
to the of £. The defendant paid over to her the 
of 17,413-8-0 as the share of the brother, 
ine plaintiff applied on an originating summons seeking 
to make the defendant account for all interest obtained 
or W'hich may be deemed to have been earned by this 
sum of Rs. 17,000 since 1905 and for an inquiry' as to 
what moneys came into his hands. 

"0* Art. 62 applied. A.T.R. 
1935 Cal. 511 » 62 C. 120 « 157 Ind. Cas. 936. 

--^Arts. 120 and 62 — Suit for recovery of sub.'^crlptlon. 

Where a person promised a certain sum of money 
as pcreonal contribution for the purpose of construction 
of a bridge by the plaintiff and also collected a certain 
sum for the same purpose and the plaintiff sued him for 
these amounts 

that Art. 120, and not Art. 62 governed the 
case as It was open to the plaintiff to claim the amount 
only after the work was begun and srm.e steps were 

corMruction of the bridpe. (1933) 

631 = A.I.R. 

1933 Mad. 524 = 143 Ind. Cas. 496 (D.B.). 

62 — Counter-claim for premium in 

suit for rent. 

In a suit for rent counter-claim by the defendant for 
money paid by him as premium is governed by Art. 62 
and not Art. 120, Limitation Act since such payment is 
illegal under S. 8, Bombay Rent (War Restrictions) Act. 
33 Bom L.R. 1563 - A.I.R. 1932 Bom. 86 = 135 Ind. 
Cas. 801. 

Arts. 120 and 62 — Pleader drawing money from 
court for client — Action against pleader’s representa- 
ti%;e— Limitation— Starting point. See Art, 62. 
1902A.W.N. 191 = 25 A. 55. 


—“Arts. 120, 115 and 65 — Debt payable in kind. 

A claim for recovery of a debt payable in kind falls 
under Art. 65 or 115 and not under Art. 120. 65 Ind; 
Cas. 691 -4 L.L.J. 268 - A.I.R. 1922 Lah. 271. 

—Arts. 120 and 68 — Administration bond. 

A suit to enforce the bond by a person to whom it is 
assigned under S. 292, Succession Act is a suit upon bond 
within the meaning of Art. 68. A.I.R. 1941 P.C. 6 «= 
53 L.W. 212 - 1941 O.W.N. 4-43 B.L.R. 346 - 
72 C.L.J. 497 - 43 P.L.R. 138 - (1941) 1 M.L.J. 88 - 
1941 M.W.N. 321 - 1941 Bom. 202 - 1941 Kar. 
(P.C.) 11 Sup. = 67 I.A. 416 = 193 Ind. Cas. 225 
(P.C.). 

[Overruling A.I.R. 1936 Bom, 363 = 60 Bom. 1027 = 
165 Ind. Cas. 672.] 

Art. 120 — Suit on surety bond. 

The condition of the surety bond was broken in 
1931 during the minority of the ward and the suit on the 
bond was instituted In 1937 ; 

Held, that the suit was barred by limitation. A.I.R. 
1943 Pat. 218*22 Pat. 114-9 B.R. 260 - 206 
Ind. Cas. 126. 

- — Arts. 120 and 84— S<dicitor*s coift — ^Ll«i for foit 
^o enforce. 

^Consent decree— Enforoemcot .of solicitor's lien for 
costs by separate suit^Aruclb il2D and not Ait, 84 


34Fcrr. I .P. 670 - A.I.R. 1932 Icr 
378 = 138 Ind. Cas. 832. 

—Arts. 120 and 110— Suit for recovery of persetuallv 
fixed annual amount— Llmifation. 

A suit for recovery of perpetually fixed annual aircunl ’ 
where the relaticnship of landlord and tenant docs rot 
exist between the parties and the ameunt claimed is not by 
way of rent, is governed by Art. 120 and not Art. 110. 
1945 M.W.N. 17 = (1944) 2 M.L.J. 250 = A.I.R. 1945 
Mad. 20 = 57 L.W. 531. 

—Arts. 120 and 115— Provident Fund money— Suit 
for rccovcrj’— Limitation. 

A suit for recovery of the amount standing to the 
credit of the plaintiff in the Provident Fund of Calcutta 
Corporation is governed by Art. 120 and not by Art. 115. 
I.L.R. (1944) 1 Cal. 463 = A.I.R. 1945 Cal. 144. 


Arts. 120, 115 and 97— Suit for money doe by 

defendant for money received by him. 

A suit by a judgment-debtor to recover the amount 
realised by the decree-holder in excess is governed by 
Art. 120 or Art. 115 and not by Art. 97. 33 P.L.R. 
1084 = A.I.R. 1933 Lah. 112 - 140 Ind. Cas. 472. 


—Arts. 120 and 
under. 


Ill— Compromise— Ai 




t doe 


Under compromise to a suit for partition of joint 
property, in order to adjust the difference between 
the prices of the projjerties which fell to the share of the 
two contesting parties, a certain sum was to be paid 
by D to B. The amount was to be paid after one 
month. B brought a suit to recover the amount. D 
contended that the suit was time-barred according to 
Art. 111. 

Held, that it was not a case of sale and ameunt in 
suit could not be described as purchase money. There- 
fore Art. Ill did not apply but the case was governed 
by Art. 120. Ill Ind. Cas. 29 = A.I.R. 1928 lah. 
662. 


Arts. 120 and 123 — Art. 123 applies to an 

application for recovering an annuity payable under a 
will and not Art. 120, A.T.R. 1940 Pat. 254 = 6 
B.R. 224 = 185 Ind. Cas. 626. 

—Arts. 120 and 131— Pmodically recurring right— 
Recovery of arrears. 

Both reliefs for establishment of a periodically recur- 
ring right as well as for recovery of Uie arreais as a 
consequence of such right claimed in one and the same 
suit — Article 131 applies to the first relief— Article 110 
or 62 or failing any such article. Article 120 may apply 
to the second relief. A.I.R. 1937 All. 57 = (193Q 
A.L.J. 1384 = 1936 A.W.R. 1025 - I.L.R. (1937) AH. 
140 = 166 Ind. Cas. 823. 

Arts. 120 and 131— Claim to Yeomiafa allowance. 

As the right to receive Yeomiali allowance is a per- 
petual right and not a recurring one, a suit by a mura- 
wain in which the plaintiff claims to be perT’Ctually 
entitled to receive the same, must be governed by Art. 1 20 
and Art, 131 has no application to such suits. (1920) 
M.W.N. 394 = 12 L.W. 100 = 39 M.L.J. 492 - 
58 Ind. Cas. 788. 

Arts. 120 and 132— Suit in (he nature of mortgage 

suit. 

Held, on facts that the suit being in its nature a mort- 
gage suit the article applicable was Art. 132 and not 
Art. 83 or 120. (1933) M.W.N. 486 = 38 L.W. 818= 
A.LR. 1934 Mad. I = 66 M.L.J. 4 = 57 M. 218 = 
149 Ind. Cas. 379. 

Arts. 120 aud 132 — Hypothecatiem— Suit to enfiMce. 

A suit to enforce the hypothecation of property to 
secure the payment of grain falls under Art. 132 not 
Art. 120 or Art. 116. 24 C.L.J. 348, Not foil. 65 
Ind. Cas. 697 * 5 N.L.J. 224 * 18 N.L.R. Ill * A.1J1. 
1922 Nag. 23. 
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--Arts. 120 and 132— Turn of worship. 

A turn of worship at a temple is not immovable 
properly and so not within Art. 132 but Art. 120. 46 
Cal. 455 = 22 C.W.N. 994 - 47 Ind. Cas. 25. 

—Arts, 120 and 148— Redemption suit. 

Where a mortgagor sued for redemption of the 
mortRagc after sale of the equity of redemption con- 
trary to the provisions ofO. 34, R. 14, 
chased by the niortiagec decree-holder. Held, Pvt 
Sanderson, CJ.-A suit appropriately /mmed for 
that purpose would be governed by Art. 120 of the 
Limitation Act. 47^Cal. 377 = 24 C.W.N. 229 — 31 
C.L.J. 98 = 55 Ind. Cas. 157 (F.B.). 

Art 120— Redemption suit— Agreement for redemp- 

tlcHi only after payment of principal and interest. 

In a redemption suit based upon a mortgage deed 
providing for redemption only on payment in lull 
of principal and interest due, the mortgagee can get 
interest up to the date of redemption and his claim lor 
ioter^t cannot be limited to six years as in Art. 120. 

73 P.L.R. 1914 = 41 P.W.R. 1914 = 22 Ind. Cas. 52S. 

—Art. 120 — Order under Land Registration Act 
(B.C.) refusing to register. See Art. 144. 11 C.W.N. 
186 — 4 C.L.J. 568. 

Art. 120— U.P. Acts— Tenancy Act. S 199 (a) 

—Defendant referred to a civil suit — Suspension of 
ordinary period of limitation and substitution of the 
one provided by Act. See U.P. Acts — ^Tenancy Act, 

S. 199 (o). 30 A. 44 - 1907 A.W.N. 282 - 4 A.L.J. 
713. 

1. (b) Applicability and Scope — Residuary 

provision. 

—Art. 110— Applicability. 

Where a specific article is applicable the residuary 
Art 120 does not apply. 58 M.L.W. J55 «= 1945 
M.W.N. 671 =(1945) 2 M.L.J. 422 = A.I.R. 1946 
Mad. 116 =224 Ind. Cas. 21. 

Art. 120— Where the statute, by an express article 

deals with a specific case, that article must prevail 
over the general provisions. A.I.R. 1940 Bom. 
20 = 41 Bom. L.R. 1223 = I.L.R. (1939) Bom. 
721 = 186 Ind^Cas. 509. 

^—Art. Scope — General and special articles. 

A general article does not govern a case when there 
is a partici^r article covering it. 13 N.L.J. 209 = 
A.I.R. 1931 Nag. 47 =* 130 Ind. Cas. 157. 

Art 120— Art 120 is applicable only when a 

c ase cannot fall under any other article of the Act. 
108 Ind. Cas. 49. 

—Art 120— Art. 120 should not be invoked if there is 
nay other article in the schedule, which upon reason- 
able interpretation of the language seems to cover the 

? articular suit with which the Court is dealing. 
O.W.N. 769 « A.I.R. 1930 Oudh 395. 

Art 120— Art. 120 is a residuary article and 
applies only when no other specific article governs the 
case. 92bd. Cas. 994 = A.1.R. 1926 Lah. 242. 

Art 120— Art. 120 should never be invoked if 
there u any other article in the schedule which upon 
a reasonable interpretation of its language seems to 
cover the particular suit with which the court is dealinn 
75 fnd. Cas. 922 = A.I.R. 1924 All. 828. 

—Art 120— The provision of Art. 120 by its „ery 
terms can come into operation when there it no 
other article of the schMule that can be invoked as 
laying down a period of iLniution for a oaitieular 
suit 69 InJ. 971=20 A.L.J. 945 = 45 AU. 169 
- A.LR. 1923 AU. 58. 


Art 120— Residuary provision. 

Art. 120, is a residudary provision which can only be 
applied where there is no other article specially appli- 
cable to the case. 9 Bur. L.T. 130 = 36 Ind. Cas. 418. 

— Art 120— Applicability. 

Art. 120 applies only when no other article is appli- 
cable to a suit. 50 Ind. Cas. 6 (Lah.). 

Art UO— Applicability. 

Art. 120 of tiie Act will apply only where no otliei 
article is applicable. 37 Mad. 381 =» 11 M. L.T. 325 
= (1912) M.W.N. 516 = 22 M.L.J. 485 = 14 Ind. Cas. 

254. 

.Art 120— An article of the Limitation Act, which 

fully applies to a pariicuiar case should not be thrown 
aside because it might crcate_hardship in other cases. 
(1907) 6 C.L.J. 535. 

Art 120— When to be applied. 

The court ought not to regard a case as coming under 
Art 120, unless clearly satisfied that it does not come 
under one of the many articles dealing with specific 
cases. (1905) 32 C. 527 =» 1 C.L.J. 167. 

2. Accounts. 

Art 12J— Applicability. 

Suit under S. 79 of the Lunacy Act against the manager 
of a lunatic's estate. See LIMITATION ACT (9 of 
1908), ARTS. 89 AND 120-APPLICABILlTY. 1947 
O.A. (C.C.) 273 = A.I.R. 1949 Oudh 51. 

Art. 120— Applicability— Recovery by a divided 

brother from third parties of partible family property 
together with mesne profits— Suit by the other brother 
for his share of the property and profits and for an account 
— Claim for an account— Maintainability — Limitation 
—Starting point. 

Sometime after a decree for partition between two 
brothers, one of them filed suits against a third party 
(to which the other brother was made a defendant) 
in respect of family property which was admittedly 
partible between the brothers but which owing to cir- 
cumstances beyond their control could not be included 
in the suit for partition and there was a Joint decree for 
possession with a direction for mesne profits being deter- 
mined subsequently. Applications for ascertainment of 
mcinc profits were duly made and decrees passed aodthe 
amounts were realised by the plaintiff in those suits. In 
a suit by the representatives of the other brother for 
partition by metes and bounds of the properties so 
recovered and for recovery of a half share therein and 
for an account of the moneys expended in connection 
with the later suits, and also for recovery of a half share 
of the mesne profits recovered in the later suits, it was 
contended that the relief in respect of accounts was 
not maintainable and that in any event the suit was 
barred by time. 

Held, after the decree for partition the two brothers 
must be deemed to be in the position of tcnunts-in-commoD 
in respect of the lands recovered and the moneys 
collected by one of them represent the income of the 
lands and the brothers would be entitled to equal moie- 
ties of such income. The legal position is exactly si^a r 
to that in a case where one co-owocr or tenant-in- 
common is in possession and eqjoyment of the entire 
common property nd has received the rents and profits 
from it. In such a case, the other co-owner or tenant- 
in-common would be entitled to ask for an aocouot 
from the other in possession and enjoyment and recover 
a half share of the net income, that is to say, the income 
realised less all legal and permissible d^uedons and 
allowances. It is only on taking account that the net 
income, if any, in which the co-sharers will each be 
entitled to a moiety can be ascertain^. To a sui^ 
for such an account the proper aific)e appUeabie ,is 
article 120 and Umitation would start to run from the 
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date of the earliest denial by the defendant of the plain- 
tiff's title. 63 L.W. 845 - (1950) 2 M.L.J. 459 = A.I.R. 
1951 Mad. 234. 

.4rt. 120— Suit for accounts by one co-tenant against 

another. 

An action for accounts by one co-tenant against the 
other not being an action for money had or received 
is governed by Art. 120, not by Art. 62 or Art. 89. 
A.I.R. 1940 Cal. 363 = I.L.R. (1940) 1 Cal. 110 = 
I89Ind. Cas.642. 

—Art. 120 — Suit for accounts between co-tenants. 

Money due to tcnants-in-common which has been 
received by one or more tenants to exclusion of the 
rest is not money had and received within the meaning 
of Art. 62. Moreover, as the liability is neither ex 
conuactuwoi ex delicto. Arts. 115 and 36 have no 
application. Again Art. 109 cannot be applied as the 
profits are not wrongfully received, the parties being co- 
sharers ; consequently, a co-sharer's suit for accounts 
against other co-sharers falls within Art. 120. A. I R 

1937 Pesh. 28= 168 Ind. Cas. 41. 

“■ — Art. 120 — Co-tenant’s right to claim accounts — 
Starting [mint of limitation. 

There is nothing in Art. 120, warranting the view 
that where a defendant is, as a matter of fact, a co-lcnant 
of property with the plaintiff, he can bar the latter's 
subsisting right to ask him for accounts by merely 
denying that the plaintiff is a co-tenant. So long as 
the defendant is a co-tenant with the plaintiff, the latter 
has a right to ask for accounts. His right accrues 
continually as income comes into the co-tenant’s hands. 
But his right is countinually barred by Art. 120 when 
the account sought is more than six years old. A I R 

1938 Lah. 139 = 182 Ind. Cas. 426. 

• - -Art. 120 — Co-owners — Suit for accounts. 

A suit for accounts by one co-owner against another 
who has received more than his share of the income 
of the property is governed either by Art. 120 or Art. 
89. Whether one or the other article applies depends 
upon the circumstances of each case. A.I.R. 1943 Bom. 
216 = 45 Bom. L.R. 424 = 208 Ind. Cas. 340. 

Art. 120— Denial of claim to account — Defendant 

must specify date. 

In a case governed by Art. 120, the plea of limitation 
must fail when the defendant is unable to specify the 
particular dale at which the claim to an account was 
denied by him. In such a case, account of the whole 
period should be taken and recovery ordered. A.I.R. 
1943 Bom. 216 = 45 Bom. L.R. 424 = 208 lod. Cas. 
340. 

—Art. 120— Suit for accounts by one co-owner against 
another— Starting point of limitation. 

A suit for accounts by one co-owner against another 
co-owner in sole possession of property belonging to 
the co-owners is governed by Art. 120, and the right 
to sue accrues only when there is a demand for accounts 
and a refusal to render them. Where there has been 
no demand for accounts and refusal to render the same, 
the plaintiff is entitled to an account from the defendant 
for the entire period during wtiich the defendant was 
in sole possession of the property. A.I.R. 1941 Sind 
50 = I.L.R. (1940) Kar. 534= 194 Ind. Cas. 137. 

— Art. 120— Suit by ward against guardian for rendi- 
tion of accounts. 

Art. 89 only applies if the suit is by a principal 
against his agent. It does not apply to a suit by a ward 
against a guardian for rendition of accounts. Guardian 
is not an agent of the ward, and the relationship bet- 
ween them is not of principal and agent but is in the 
nature of a fiduciary relationship. To such a suit, 
a'ticle .inplicable is 120 and not 89. A.I.R. 1943 Pat. 
318 =• 22 Pat. 114 w 9 B R. 260 = 206 Tnrf. Cas. 126. 
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Art. 120 — Suit for accounts by ward — Power of 

Court to prescribe limitation. 

A Court has no authority whatever to lay down a 
period of limitation different from that prescribed by 
the Limitation Act within which the suit is to be filed 
by a ward against the guardian for accounts and to 
impose a penalty on the ward if the suit is not filed 
within the period named by it. A.I.R. 1940 Rang. 
246 = 191 Ind. Cas. 108. 

Art. 120 — Accounts— Suit against Reviver. 

A suit for accounts against a Receiver appointed 
under O. 40, Civil P.C. is governed by Art. 120, A.I.R. 
1942 Cal. 483 = I.L.R. (1942) 1 Cal. 577 = 75 C.L.J. 
1 = 46 C.W.N. 294 = 202 Ind. Cas. 389. 

Art. 120 — Suit by pawnor against pawnee. 

A executed a pro-note in favour of bank for the loan 
advanced to him by the bank and lodged certain shares 
which he had been holding in the bank as security for 
the loan under the pro-note. After A's death, the 
bank sold the shares and the money due to the bank was 
adjusted, the balance being kept in the suspense account 
to be paid to A or his heirs. No notice of the sale was 
given and ,4's wife instituted a suit for accounts against 
the bank in respect of the bank shares which stood in 
the name of her husband and for payment of balance 
to her after debiting her with any liability incurred by 
her husband touching the shares : 

Held, that when the shares were being placed with the 
bank by way of security, the plaintiff’s husband's posi- 
tion could not be of a principal and the bank's position 
that of an agent. The bank was not being askra to do 
anything by the plaintiff’s husband on his behalf. He 
was depositing the shares with the bank by way of secu- 
rity. He was, therefore, a pawnor and the bank a pawnee. 
When the bank sold the shares to realise their debt, 
they were not acting in the capacity of an agent but 
in that of a creditor entitled to recover his money by 
sale of the security under the terms of his contract. 
That they failed to give any notice to the owner of the 
shares before the sale does not in any way help them. 
They committed a grave irregularity in having failed 
to give a notice as required by S. 176, Contract Act, 
and cannot, by their action abridge the period of limi- 
tation or contend that it should be held to have started 
on the date of the sale of which the plaintiff had no 
knowledge. The contract of pledge could not be, in 
the absence of a reasonable notice to sell held to termi- 
nate the pledge or the relationship of pawnor and pawnee 
with the consequence that the money in the hands of 
the bank could not be held to have b^n received for 
the plaintiff's use at any rate when the sale was not 
recognised to be valid by the owner of the articles 
pledged by him. Article 89 could thus have no appli- 
cation. The defendant bank may not have been trustees 
for a specific purpose and S. 10 may not apply but in 
their capacity as bailees, they were liable to render 
accounts to the plaintiff for the shares delivered to 
them by her husband. A suit for accounts must be 
in such circumstances, not being provided for by any 
other article, held to be governed by Art. 120. 55 L.W. 
90 = A.I.R. 1942 Mad. 386 = 1942 M.W.N. 129 - 
(1942) 1 M.L.J. 274 = 206 Ind. Cas. 539. 

Art. 120— Dispute as to property— Agreement 

beriveen parties thatone of themmay collectrentsand 
account to the rightful claimant — Sait for account by 
successful party. 

Held, that the effect of the agreement was to consti- 
tute the defendant's husband a receiver of the income 
and the period of limitation applicable to the suit was 
that prescribed in the residuary Art. 120 and the right 
to sue arose only on the date of the decision upholding 
the validity of the will, namely, August 26, 1920. A.I.R. 
1936 Mad. 170 = 161 Tnd. Cas. 843. 
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—Art. 120— Suit for accoonts of trust funds. 

The claim for an account of the corpus of the trust 
funds which became vested in the trusts 
the ambit of S. 10 and is not barred by limi^uon , 
but a claim for an account of the interest which the 
uistec ought to have earned 

failed to earn is governed by A^ 120. A.I.R. 1940 
Rang. 207 =* 1940 Rang. L.R. ^3 — 195 Ind. Cas. 

61. 

—Art 120— Suit by one firm against another for 
accounts— Relationship between two akin to that of 
trustee liable to account though no trust erw- 

ted— Suit held governed not by Art. 89 but by Art. izu* 

49 L.W. 608=A.I.R. 1939 Mad 671 * (1939) M.W.N. 
360 - 189 Ind. Cas. 31. 

A rt. 120— Account against trustee— Suit for. 

The Article applicable to an equitable claim against 
a trustee, liable to account, for an account and ascer- 
tainment of what may be due, is Art. 1 20 Art. 62 

and limitaUon does not begin to run until the rjeht to 
sue" accrues, i.e., until there is an accrual of the right 
asserted in the suit and its infringement or at .least a 
clear and unequivocal threat to infringe that right by 
the defendant. Consequently the plea of limitation 
fails when the defendant is unable to specify the parti- 
cular date at which the claim to an « 

bv him. 11 I. A. 59 and 59 M.L.J. 621 (P.C.), /o//. 35 
C.W.N. 145 = A.I.R. 1931 P.C. 9 = 60 M.L.J. 1 (P.C.). 

Art. 120 — Suit against trustee de son tort. 

A suit for accounts asamst the tims^ de 
i« oAvemed bv Art. 120. A.I.R. 1941 All. 1 = (1940) 

= I.L R- (1940) AU. 815 = 1940 A.W.R. 

(H.C.) 607 = 193 Ind. Cas. 697. 

Art 120-Art. 120 applies to a stilt for awunts 

against a trustee de son tori. ^ ? 

A L.J. 866 -5 L.R.A. Civ. 697 - 47 All. 17 - A.I.R. 

1924 All. 884. 

Art 120— Suit by widow of deceased co-parcener 

for acc^U against surviving co-parcMcr. 

A suit for rendition of accounts was mstitu^ by a 
widow of a deceased co-parcener against one of the sur- 
viving co-parceners. The suit was not one for possession 
of^any specific sum, for the amount recoverable could 
not be exactly known as the person in possession was 

enUtlcd to deduct his expenses of 

Held, that Art. 120 applied and not 48, 49 or 62. 
A.I.R. 1938 Lah. 139 - 182 Ind. Cas. 426. 

, Art 120 — Suit for accounts without prayer for 

dissolution of partnership. 

When the agreement of partnership expressly lays 
an obligation on certain partnera « managing parmws 
to render accounts at the close of each year, a suit by 
Sher partners for accounts without a prayer for dis- 
wlulion of partnership .can be maintained and such a 
«uit for purpos es of limitation is governed by Art. 120. 
16 N L.?. iS - 29 N.L.R. 34 - A.I.R. 1933 Nag. 127 
141 Ind. Cas. 277 (2). 

A rtf 120 and 106— A suit for accounts in respect 
ofa partnership which has already, ^n dissolved is 

onvemed by Art. 106 and not by Art. 120. A.I.R. 1933 
flSTsts - 37 M.L.W. 288 - 1933 M.W.N. 689 - 
144 Ind. Cas. 573. 

— A rt. 120— Suit for partition of estate of deceased 
Mahauedan— Demand for accoonts of Income from 
for more than six yeara— Milntainabllity. 
Vmre, In a suit for partition of the estate of a deceased 
Muhammedan, his widow asked for accounts and profits 
of her share from the brother’s son of the deceased who 
was 


nuing one, arose wnen mere was a ucuuuu auu a iciumi 
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to demand on account of the income could not be 
held to be barred under Art. 120, though the period for 
which it was demanded was more than six years. A.I.R. 
1933 Mad. 200 = 142 Ind. Cas. 708. 

Arts. 120 and 89— Principal and agent. 

Where there was no specific contract of agency bet- 
ween the parlies Art. 120 should be applied and not 
Art. 89. A.I.R. 1922 Mad. 150 (F.B.), /o«. 114 Ind. 
Cas. 364 = A.I.R. 1928 Mad. 1236. 

Arts. 120 and 89— Suit against agent— Contract 

Act, Ss. 201 and 209. . , ^ . 

Under the provisions of S. 201 of the Contract Act, 
an agency is terminated by either the principal or agent 
dying, and therefore a suit against the agent for accounts 
for the period during which be acted as agent under the 
deceased must be brought within three years of the 
death as laid down in Art. 89. 43 Cal. 248 and A.I.R. 
1916 P.C. 148, foli. 

The case does not come under S. 209 of the Contract 
Act or Art. 120 as there is no question in it of suing the 
defendant for any act done by him after the death of 
his late principal which he might have done as a trustee. 
65 Ind. Cas. 219 = 26 C.W.N. 320 - A.I.R. 1922 Cal. 
53. 

Art. 120— Starting point— Suit for accounts. 

Where ihc cause of action arises before agents death 
in a suit against his legal representatives, limitation 
has no Ircsh starting point after the agent s death— 
Articles 89 and 120 apply to such cases. 84 Ind. Cas. 
276 = 35 M.L.T. 84 - 1924 M.W.N. 517= A.I.R. 
1924 Mad. 840 =47 M.L.J. 483. 

Art. 120— Accounts. . ^ . 

Where there is no question of breach of contract or 
compensation payable for such breach, but parties 
were to look into the accounts of each other to equaUze 
the profit, each trading independently of other, and a 
suit is brou^t to take such an account and ascertain 
who owes whom, and give a decree for the amount 

payable, . « 

Held, that the suit cannot be treated as a suit for 

compensation and it docs not fall under Art. 115. The 
cencral Art. 120 would, therefore apply. 11 C.L.J. 
43 and 14 C.W.N. 122, not fblL A.I.R. 1927 Mad. 

775. 

Art. 120 — Claim founded on decree. 

Per :>pencer, Oj}g. C./.,— Article 120 is the proper 
article, for suits to enforce obligations, arising out 
of decrees. But the fact must not be lost sight of that 
An. 120 is a residuary article and can only be applied 
when no other article is found suitable. Hence, where 
the claim is founded on a decree on a compromise, 
unless it is shown that Art.64 will not apply to the claim, 
as set out in the plaint, the plaintiff cannot get six years, 

under Art. 120. . ~ • u 

Per Srinivasa Aiyangar, /.—Though the claim may be 
for accounts, yet where the claim has merged in a com- 
promise decree, Art. 64 cannot apply because it is an 
article for the recovery of the money, on accounts stated 
between the parties and Art. 115 cannot apply, because 
the suit is not merely on a contract between the parlies. 
In the absence of any other appropriate article to be 
annlicd to such a suit the proper article to be applied 
is Art. 120. 27 Mad. 243, foil. 91 Ind. Cas. 338 — 
22 M.L.W. 195 - A.I.R. 1925 Mad. 1260. 

Art- 120 — Doty to account jocidcntal to manage- 
ment* 

Article 62 does not apply to transactions, in which 
the defendant is not under a mere duty to hand over 
the money which he received, but has other duties as well 
in respect of it. Where, therefore, under a partition 
d^ it was arranged that the senior co-parcener and the 
minor should eqjoy their share of the property jointly 
and as manager it was the duty of the senior co-parcene< 
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nol mciely to account for the money received, but to 
pay the kist and the oiiicr expenses as well as to main- 
tain the minor 

Ilel.l that Al t. 62 Joes not extend to such transac- 
tion; Uie article applicdOle is Art. 120, 40 Mad. 291, Foil. 
61 Ind. Cas. 762 = 13 M.L.W. 260 = A.I.R. 1921 Mad. 
553. 

Art. 120 -Sait fur account. 

In a tranvieiion lor bale ilie original purchaser got 
a!i unregistered deed executed by the owner in his 
favour, rne puiciuiser then entered into a contract 
with a iliird person on certain conditions evidencuig 
live arrangement by an exchange of letters. The thud 
person got the property from the buyer and the owner 
by a document reciting that the transaction between the 
purchaser and the owner was dissolved and disregarded 
tlie conditions of sharing profits on the ground of the 
buyer’s failure to abide by the Contract within time. 
A suit for declaration by the buyer that he was absolute 
owner was brought but was dismissed for default of 
presence. The purchaser applied for restoration and 
umendmenl of plaint with an alternative prayer of 
compelling the third person to execute the document 
of arrangement. The suit was withdrawn with permis- 
sion to bring a fresh one upon which a new one was 
instituted. Held (0 the partnership was created 
without condition or contingent on karamama, (2) that 
that was dissolved as the pleadings, in the declaratory 
suit repudiated the contract. <3> the third and final 
suit being after more than six years from the dale of 
dissojution of the partnership was barred under Art. 1 20, 
Lim. Act, (4) that the buyer could not bring the present 
suit claiming relief as partner according to O. 2, R. 2, 
C- P. Code as the cause of action in both the present and 
the previous suits was based on the contract of partner- 
ship and he had brought the previous one for establish- 
ing his right. 58 Ind. Cas. 969 (Mad.). 

Art. 120— Sait for accounts. 

A suit against a karui of a joint Hindu family for an 
account is governed by Art. 120 of Lim. Act. 32 C.L.J. 
25 = 58 Ind. Cas. 877. 

.Art. 120— Suit for. accounts against executor. 

A suit by a beneficiary to recover money misappro- 
priated by an executor or administrator must be brought 
within six years of the termination of administration. 
Also an action for account against an executor or admi- 
nistrator is barred within six years of the termination 
of administration. 7 M.L.T. 123 = 5 Ind. Cas. 832. 

.Art. 120— Executor, suit against, for accounts. See 

S. 10. 10 Bom. L.R. 117 = 32 Bom. 364. 

3. Avoidance of decree. 

[5« also NOTE 11 (e)]. 

Art. 120— Suit by minor o.i ground of guardian’s 

negligence. 

O'jiter, Per D.'iavle, 7.— There is an obvious difference 
between avoiding a decree and being entitled to ignore 
it, i.e., to treat it as a nullity. In the former case, the 
question of limitation arises. No article of the Limi- 
tation Act specially deals with the negligence of a 
guardian or a manager. The court must therefore faU 
back upon the residuary article. Art. 120, which des- 
cribes a period of six years from the time “when the right 
to sue accrues.” 16 P.L.T.484= 14 Pat. 824 “ A.I.R. 
1936 Pat. 231 = 2 B.R. 423 =« 162 Ind. Cas. 235. 

Art. 120 — Suit by Court of Wards. 

Obiter, Per Mohammad Noor, J. — ^A suit to set aside 
a decree on ground of gross neglect of the guardian is 
governed by Art. 120. Time runs when the Court of 
Wards becomes aware of the negligence of the guardian. 
A.I.R. 1936 Pat. 231 « 16 P.L.T. 484 = 14 Pat. 824 
B.R. 423 - 162 Ind. Cas. 235. 


Art. 120— Setting aside decree— Misconduct of 

guardian. 

Where in a suit falling under Art. 120, the cause of 
action is nol merely the passing of an adverse decree 
against the minor, but in addition to it the fact that 
such a decree was passed by reason of the misconduct 
or gross negligence of his guardian ad litem, limitation 
should not begin to run tlie moment the decree was 
passed, but only when gross negligence of the guardian 
which alone would entitle the minor to have the decree 
set aside became known to him. 120 Ind. Cas. 880 — 

30 M.L.W. 911 - A.I.R. 1930 Mad. 173 =58 M.L.Ji 
349. 

.Arts. 120, 91 and 95— Suit to set aside a consent 

decree where fraud is not alleged. 

A suit to set aside a consent decree where fraud is- 
not alleged or proved is mainiaioable and is governed 
by Art. 120 and not Art. 91 or 95. 61 C.L.J. 193 — 

39 C.W.N. 938 -(1935) 62 C. 642= 164 Ind. Cas. 
561. 

.Art. 120— Suit to set aside decree. 

Reference to arbitration against minor in suit— No 
leave of Court under O. 32, R. 7— Decree against minor 
on award— Suit for setting aside decree is governed 
by Art. 120— Right to sue accrues when the plaintiff got 
knowledge of decree. 33 Bom. L.R. 1033 = A.I.R. 
1931 Bom. 500 = 134 Ind. Cas. 1221. 

Art. 120— Voidable decree. 

A decree which is voidable can only be set aside by a 
regular suit or by bringing an application for review to 
the Court that passed the decree. The period pres- 
cribed is given by Art. 120 ; where a decree is voidable 
it is voidable from the very date on which it is passed 
and consequently limitation for a suit to set aside such 
a decree upon the ground that it is voidable begins to 
run from the date of the decree itself. 83 Ind. Cas. 
782 = 45 All. 575 - 22 A.L.J. 521 = 5 L.R.A. Civ. 
785 = A.I.R. 1924 AU. 625, 

Art. 120— Arts. 95, 44 and 91 of the Ist-Schedulc to . 

the Limitation Act do nol apply to a suit to have a 
decree set aside but the article applicable would be 
120. 62 Ind Cas. 794 = 4 L.L.J. 211 =2 Lah. 164 
= 79 P.L.R. 1921 = A.I.R. 1922 Lah. 166. 

4. Avoidance of document. 

[Sec also NOTE II (d)I 

Arts. 120 and 91 — Suit for possession and cancclIatidD ' 

of instrument. 

Where the relief sought for by the plaintiff is for posses-' 
sioQ and the cancellation of an instrument is only subsi- 
diary to the main relief, Art. 91 does not apply but Art, 
120 governs the case. 1935 A.W.R. 1113 = 1935 
R.D. 461 -A.I.R. 1935 All. 1018 = 158 Ind. Cas. 
434. 

Art. 120— Applicability— Wording Of plaint W 

escape Art. 91. . ■ , • , ^ 

Litigants should not be encouraged to claun the bene- 
fit of the general Article 120 by going out of their way 
to word their plaint so as to escape the application 
of Article 91. 37 AU. 640 = 13 A.L.J. 913 = 29 Ind. 
Cas. 968. 

Art 12iL— Suit to avoid fraudulent transfer — Limi* 

tatioo- Starting point 

Under Art. 120, the period of limitation for a suit 
by a creditor to avoid a transfer under S. 53, T.P. Act 
begins to run only from the date on which the plaiptUf 
comes to know of the transfer in question. 

The right of a creditor to institute a suit to avoid a 
transfer under S. 53, T.P. Act, is an individual right, 
though, when it is exercised, it enures for the benefit 
of the general body of the creditors, and the inactloa 
of one creditor to sue after becoming aware or the 
transfer cannot bar another creditbr from instituting 
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a suit within six years from the date on which he bccaine 
aware of the transfer. 31 P.L.R. 1014 * A.I.R.* 1931 
Lah. 70 “ 12 L. 262 — 130 Ind. Cas. 778. 


-A rt. 120— Fraudulent transfer— Suit to set aside— 

Staiting point. ^ -t- 

Per Venkaiasubba Rao, /.—A suit under S. 53, irans- 
fer of Properly Act, to contest an alienation by a debtor 
is governed by Art. 120 of the Limitation Act and the 
starting point of limitation is the dale on which the piam- 
tiff decides to exercise his option of avoiding the trinslcr 

and not the date of transfer. . 

MaeVtavan Nair, /. dissenting.— The starting point 
for limitation is not the date on which the creditor exer- 
cises the option to avoid the transfer nor the d.ite ot 
transfer, but it is the date on which the circumsUiaces 
entitling the creditor to have the transfer avoided hrst 
bdcoiQd knowQ to him. 92 lod. Ca$. 405 — 22 M. L.W. 
592 * A.I.R. 1926 Mad. 66. 

Art. 120— Fraudulent transfer— Starting point. 

A suit by a creditor to avoid an alienation by his 
debtor as being fraudulent comes within Art. 120 of the 
Lim. Act. The cause of action for such a suit does not 
arise on the date of alienation but on the dale the credi- 
tor seeking to set aside the alienation knows that he 
has been defraud^, defeated or delayed. S. 53 of the 
T.P. Act does not expressly give a right to sue but only 
an option to sue and the cause of action arises when the 
option is exercised. 17 Bom. 341, Foil. 7 L.VV. 280 = 
(1918) M.W.N. 244-44 Ind. Cas. 551. 

——Arts. 120, 91 and 95— Avoidance of document— 
Fraudulent transfer. , . . ^ 

A suit by a creditor to set aside a fraudulent transfer 
is governed by Article 120 and not by Art. 91 or 95. 
2 L.W. 479 «=. (1915) M.W.N. 337 « 29 Ind. Cas. 62. 

—Art. 120— Avoidance of document— Lease by mort- 


gagor. 

A perpetual lease of the mortgaged property by mort- 
gagor is permanently injurious to the property and U 
renders tho security insuificicnt within S. 68 and a suit 
by mortgagee to avoid the lease is governed by Limi- 
tation Act, Art. 120. Limitation runs if not from the date 
of the lease certainly from the date when the naort- 
sasee acQuires knowledge of the lease. 100 InJ. Cas. 
728 « 4 O.W.N. 228 =• A.I.R. 1927 Oudh 148. 

—Art 120— Cancellation of a Will. 

A suit for cancellation of Will is governed by Art. 
120 and not Art. 91. 23 Cat. 1 (P.C.), Foil. 96 Ind. Cas. 
83S=^A.I.R. 1926 Lah. 635. 

—Art. 120— Suit to set aside will— Limitation— Punjab 

Limitation Act (1 of 1900). , 

A declaratory suit for setting aside a will, is governed 
by Art 120 of the Limitation Act. The Punjab Limi- 
totion (Ancestral Land Alienation) Act (1 of 1900) does 
not apply to such suits. 30 P.L.R. 1915 — 200 P.W.R. 
1915 =.27 Ind. Cas. 574. 

; ArL 120— Avoidance of will. ^ ^ ^ ^ 

■ A suit to declare an unregistered will as forged and 
beyond the power of the testator to make, is governed 
by Art. 120 and tima runs from the time the plaintiff 
comes to know of the existence of the will. Art. 91 
doea not wply to wills. Art. 92 does not apply to the 
case of a will which is neither “ issued " nor “ regis- 
tered ” Art. 93 does not apply when no attempt to en- 
force the will against plamtiff has been made. 82 
P.U R. 1909 - 88 P.W.R. 1909 =• 4 Ind. Cas. 923. 

—Arif. 120 and 144 — Suit by heir — Sale of property 
by a^lnistrator. 

. A s^e by the administrator of the estate of the deceased 
of such estate without leave of the Court is void and 
can be impeached by the heirs within 12 years from the 
date of the sale. 9 L.B.R. 186 => 12 Bur. L.T. 27 .• 
SO lad. Cas. 324. 


Arts. 120 and 125— Suit by adopted sou to set aside 

atieimtiuns by maternal grandmotlier— Cause of action. 

A suit by adopted son to set aside alienations by 
his maternal grandmother is governed by Art. 1 20 of the 
Act and the cause of action for the suit arises from the 
dale ot the plaintilT's adoption. 38 Mad. 396 = (1913) 
M.W.N. 5«8 = 14 M.L.T. 89 = 25 M.L.J. 219 = 20 Ind. 
Cas. 625. CF. 42 Mad. 659 = 4o Ind. Cas. 202 (l-.b.), 

-Arts. 120 and 134 — Avoidance of document— Suit 

for possession of mutt properly alienated by head of mutt. 

A suit for possession oi mutt propcfiies alienated by 
its head is governed by Art. 134 or 144 according as 
the head is a trustee or a life tenant ; and time runs 
from the date of the alienation or when possession 
begins to be adverse. Possession adverse to the insti- 
tution is equally adverse to the plamiirt's, suing on its 
behalf. 41 Mad. 1124 = 33 .M.L.J. 357 = 22 M.L.T. 
218 = 6 L.W. 666 = 42 ind. Cas. 366. 

Art. 120 — Suit under Ss. 39, 42, Specific Relief 

Act. 

Tnc articles applicable to suits under S. 39 of the 
Spcciiic Relief Act is either 91 or 120, Sch.il, Limitation 
Act. (1902) 25 A. 1 =21 I.A. 203 = 4 Bom. L.R. 
832 = 6 C.W.N. 849 (P.C.). 

5. Award. 

Arts, 120 and 144 — Applicability — Award in arbi- 
tration— If can create interest in immovable properly — 
Suit for possession based on award — Limitation. 

A suit for possession of iminvivable property based 
upon an award creating an interest in such property is 
governed by Art. 144 and not by Art. 120 of the Limi- 
tation Act, even though neither party had sought to 
enforce the award by suit or summary procedure. 

The question whether an award in arbitration would 
create an interest in property depends upon the terms 
of the award and upon the authority of the arbitrator 
making the award, if the arbitrator had the necessary 
authority, and by the terms of the award an interest 
is created, then such award is capable of creating an 
interest in property. i.L.R. (1948) Bora. 309 = 49 
Bom. L.R. 731 = A.I.R. 1948 Bom. 101 (F.B.). 

Arts. 120 and 144— Applicability — Award creating 

title to immovable property— ^uit for possession of such 
property— Limitation— Award— Binding cliaracter of. 

It is the relief claimed by the plaintiff and not the 
basis on which the claim is made that really determines 
the question of Umitation. 

A suit to recover possession of immovable property 
on the basis of title created by an award in arbitration, 
is essentially a suit for possession of immovable property 
governed by Art. 144, Limitation Act. It is not a suit 
to enforce an award and hence Art. 120 does not apply. 
An award roust have its full legal effect and it is binding 
on the parties as much as a decree of Court, and the 
binding character of the award is not shaken by reason 
merely of the fact that no steps were taken to make the 
award, a decree of Court or that the steps taken proved 
infructuous. I.L.R. (1948) Bom. 610 = A.I.R. 1949 
Bom. 64 = 50 Bom. L.R. 604. 

ArL 120— Award— Suit on. 

It cannot be said that all suits, irrespective of their 
nature, which are based on an award must be governed 
by Art. 120. A.I.R. 1929 Rang. 275. 

-ArL 120— Suit to enforce awards are governed 

by Art. 120 and not by Art. 115 or Art. 113. 117 
Ind. Cas. 153 =23 S.L.R. 417 = A.I.R. 1929 Sind 
168. 

>ArL 120— A suit to enforce an award is governed 

by Alt. 120. 59 Ind. Ca*, 755 45 Bom. 329 « 

A.I.R. 1921 Bom. 389. 
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Art. 120— A suit to enforce the payment of money 

directed to be made under an award as payable in 
instalments and cha.gcd by tlie award on immovable 
property is in cllect, to enforce a payment which 
the award directs to be made at certain dates and the 
time from which limitation begins to run is the date 
of the instalments defaulted and not the date of the 
award. Ill Ind. Cas. 881=30 Bom. L.R. 675 = 
A.I.R. 1928 Bom. 264. 

./^rt. 120 — A suit to enforce an award comes 

under Art. 120. 91 Ind. Cas. 1032 =49 Bom. 693 = 
A.I.R. 1925 Bom. 519. 


Arts. U), 113 351,1 113— Suit on award— Limitation. 

A suit based on an award is governed by Art. 120 
and not by 113 or 115 whether the award is signed by 
the parties or not. 102 P.R. 1915 = 190 P.W.R. 1915 
= 32 Ind. Cas. 88. 


Art. 120 -Suit on award. 

A suit based on an award cannot be considered to be 
a suit on a contract and is governed by Art. 120. 31 
Ind. Cas. 816 (Mad.). 

Art. 120— Suit on award— Compensation for breach 

of the award. . r u u r.u a 

A suit to recover compensation for breach of the award 

is governed by Art. 120. 6 S.L.R. 148 = 19 Ind. Cas. 
376. 

Art. 120— Award— Execution— Limitation— Starting 


point 

An award becomes enforceable as a decree when it 
has been filed and it ft only then that the question of 
execution can arise. Hence, the limitation for exe- 
cution of award does not run from the date of award. 
(1935) 62 C. 833 = 61 C.L.J. 515. 


6. Claim suit. 


——Art. 120— Objection to attachment before judgment 
—Claim suit. 

Claim suits arising out of objections to attachments 
before judgment are for purposes of limitation governed 
by Art. 120. A.I.R. 1934 Pat. 580 = 1 B.R. 42 = 16 
P.L.T. 304 = 152 Ind. Cas. 297. 

Arts. 120 and 11— Objection of son of judgment- 

debtor allowed— Claim suit by decree-holder. 

Where an objection by the son of the Judgment- 
debtor was allowed on the ground that there was no 
attachment and the decree-holder filed a suit to have it 
declared that the transfer in favour of the objector was 

fraudulent : u 

Held the suit was governed by Art. 120 and not by 
Art. 11. A.I.R. 1933 Lah. 449 = 34 P.L.R. 443 
144 Ind Cas. 378. 


Art 120— Claim suit by person not party to execu- 
tion proceedings. 

A claim suit by a person not a party to execution 
oroceedings is governed by Art. 120. 33 P.L.R. 759 
= A.I.R. 1932 Lah. 516 = 138 Ind. Cas. 412. 

Art. 120— No decision on merits — Declaratory suit. 

Rejection of claim under O. 21, R.58 without decision 
on merits— Suit for declaration of title is not governed 
by Art. 120, Limitation Act. (1930) A.L.J. 1322 = 130 
Ind. Cas. 200. 


—Arts. 120 and II — Suit to contest order on claim. 

A suit to contest an order on a claim against attach- 
ment before judgment followed by execution after decree 
is governed by Art. 11 and not Art. 120. 79 Ind. Cas. 
917 = 34 M.L.T. 193 = A.I.R. 1925 Mad. 49. 

——Art 120— Where there is an order in execution 
for the sale of the attached property, that order pro- 
ceeds upon the footing that the property is to be consi- 
dered as attached in execution by virtue of 0. 38, R. 1 1, 
p.P.Code and a claim put in after that order may 


properly be regarded as a claim to property attached 
in execution ol a decree within the me anin g of Art. 
li. Cases not governed by Art. 11 must gover- 
ned by Art. 120. 70 Ind. Cas. 439 = 44 Mad. 902 = 
14 M.L.W. 645 = 1921 M.W.N. 569 = A.I.R. 1921 
Mad. 163 = 41 M.L.J. 252 (F.B.). 

7. Claim to Office. 

Arts. 120 and 125 — Claim to office. 

Where a person is admittedly the lawful holder of an 
office and he is enjoying his emoluments, he must in 
law be regarded as being in possession of the office 
itself, especially where no one else is performing the 
duties of the office. He has the right to bring a suit 
at any time when the performance of his duties is inter- 
fered with. He is not, however, bound to take action 
whenever there is interference with the performance of 
his duties, if it does not suit him. He can abide his 
time. Every time there is interference with the per- 
formance of his duties, there is a fresh wrong which 
would give rise to a fresh cause of action. Hence to 
such a case. Art. 120 or 124, has no application. 
(1940) M.W.N. 1232 = A.I.R. 1941 Mad. 81=52 

L. W. 919 = (1940) 2 M.L.J. 990 = I.L.R. (1941) Mad. 
275 = 192 Ind. Cas. 870 (F.B.). 

Art. 120 — Removal of mutwalli. 

Article 120 applies to a suit to remove an unautho- 
rised /uunvaf/i. (1939)41 P.L.R. 166. 

Art. 120 — Suit for removal from office — Mutwalli— 

Ouster. 

A suit for declaration that a imiwalli or imam should 
be ousted owing to change in his religious views is 
governed by Art. 120 ; the period begins to run from 
the date of change in views. 53 P.R. 1909 = 2 Ind. 
Cas. 107. 

Art 120 — Suit for declaration that person is not 

shebait. 

A suit for a declaration that a certain person is not 
a shebaii and that a neogpatra executed in favour of 
such person by a former shebait, is invalid, will be govern- 
ed by Art. 120, if and when it is proved that the shibait^ 
ship was not hereditary. 68 C.L.J. 230 = A.I.R. 1938 
Cal. 709 = 42 C.W.N. 1138 = 177 Ind. Cas. 898. 

Art. 120— Suit to recover non-bereditary office and 

declaration. 

Suit by plaintiff to recover office which is not here- 
ditary and to have it declared that he was the lawful 
trustee or manager of a religious endowment is one 
which is governed by Art. 120. 1936 M.W.N. 1159. 

Art. 120— Suit to recover possession of temfdea and 

properties endowed to them from person managing ttion 
—Limitation. 

Where in a suit to recover possession of the temples 
of the villages and the properties endowed to them 
against the defendant who was in posse^on and manag^ 
ment of the temples and the properties, defendant set 
up a right in himself and claimed them adversely to 

the villagers : . 

Held, that the defendant was m poss^ion of an office 
within the meaning of the explanation in Col. 3, Art. 124, 
Lim. Act, and that the office not being a hereditary one, 
the suit was governed by Art. 120. A.I.R. 1935 Mad. 
449 = (1935) M.W.N. 503. 

—Arts. 120 and 124 — ^Hereditary office. 

If the real claimant to a hereditary office allows his 
rights to the office to get barred by limitation, those 
who are next in succession to him should alio be 
deemed to have lost their rights. 

A suit for declaration of title to a hereditary office 
is governed by Art. 124 and not by Art. 120. (1931) 

M. W.N. 8 = A.I.R. 1931 Mad. 505 = 133 Ind. Cas. 
193. 
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Art. 120— Claim to office— Muhvnlliship. 

The office of mutwalliship not being a hereditary one. 
a suit to oust a person from his office as niutwalh is 
regulated by Art. 120 of the Act. and il no suit has 
bi5n brought to oust him by reason ot his having held 
the office for over six years he would acquire an mdetoa- 
sible right to hold the office of Mutwalli and would 
acquire a complete title for the purposes of 
or anything connected wth the endowment J)9 fnd. 
Cas 205 = 44 C.L.J. 339 = 31 C.W.N. 184 — A. I. R. 
1927 Cal. 130. 

Art. 120— Claim to office— Succession by nomi- 

'^Where succession to a religious office is by nomi- 
nation by the holder in office of hjs su^ssor, it is not 
a hereditary succession within Art. 124. 

The only article applicable to cases of succession 
after nomiMUon is Art. 120. Article. 144 also is not 
applicable as the claim to posswsion is also barred if 

the claim to office « , V 

Cas. 437 = A.I.R. 1926 Mad. 1012 = 51 M.L.J. 258. 

Arts. 120 and 124— A claim to an office and pr^ 

perty attached to it is governed by Art. 124 if the 
office is hereditary and by Art. 120 if the offi^ I'ot 
hereditary. 60 Ind. Cas. 165 = 32 C.L.J. 151. 

Art. 120— Claim to office— Declaration of right 

to manage dharmasala. 

A claim for a declaration that after the owner’s d.aih, 
plaintiffs were entitled to be managers and supervisors 
of a (Vxarnuisala belonging to the owner, is barred b> 
time if brought after 6 years. 125 P.W.R. 1917 II 
P.R. 1918=41 Ind. Cas. 636. 

.Art. 120— Suit for removal from office — Starting 

^A suit to remove a Pandorasannadhi from office falls 
under Art. 120 and time runs from the .time he took 
charge of his office and not fr^ the time of his appmnt- 
ment as Chinnapatam. 32 M.L.J. 271 —40 Ind. Cas. 

627. 

Arts 120 and 124— Claim lo office— Mutawalli. 

A claim to office and to property appurtenant thereto, 
may be barred by limitation. If the office is not here- 
ditary Art. 120 is applicable. If it is her^ita^, Art. 

124 governs it. 14 M. 153 ; ’ 

6 C?L.J. 621, Foil. 37 Cal. 263 =14 C.W.N. 497 = 

11 C.L.J. 304 = 3 Ind. Cas. 419. 

8. Companies. 

”AM\!cation"fo^**iSmcSion of register of company. 

(8 OF 1913) S. 38. (1949) 2 

M.L.J. 88 = I.L.R. (1950) Mad. 339. 

Yrt 120— Suit by liquidator to recover unpaid call 

period of limitation applicable to a suit brought 
by a L^uidator of a public company to recover the 
Sopaid amount of calls from a shareholder is six years 
from the date of default under Art. 120. A.I R 1935 
Lah. 335 = 38 P.L.R. 587 = 16 L. 1055 = 156 Ind. 

Cm. 951. 

.Arts. UO and 117— Call order byJIquidation Court 

In Baroda— Suit on it— LimlUtion. 

Under S. 199, Companies Act, aU orders made by a 
UouidaUon Court though they arc not dccre« may be 
^forced in the same manner m w^ch the decrees of 
such Court made in any suit pending therein may be 
enfoiced. ConsequenUy, a call order j>ass^ by a 
liquidation Court in Baroda is not a foreign judgment 
and a suit on it in British India, therefore, is governed 
hv Art 120 and not by Art. 117. 38 P.L.R. 662 = 

L^. 975 - 17 L. 344 - 160 Ind. Cas. 

346 . 


Art. 120— Applicabilily. , . 

Suit by company to recover money due to it wiiieh 
had been realized by one who had c)biuincd a decree 
aeain^l it— Realisation pending winding up— Starling 
pS SW LIMITATION ACl (9 OF 1 W AR 1 (.2 
AND 120. 1947 A.L.W. 56 = A.l.R. 1948 A. 75. 

-Arts. 120 and 36 — Suit for damages against directors 


for misrepresentation in prospectus. 

A suit for damages against the directors of a com- 
nany on the ground that due to their misrcprescniaiions 
in the prospectus of the company, the plaintiff was 
indeed to take shares and thereby sustained loss is not 
governed by Art. 120 but by Art. 36. 57 L.W. 312 - 
A.l.R. 1944 Mad. 431. 

Arts. 120, 115 and 116— Applicaf|on by Liquidator 

for damages against dircctor-Liniitatlon. 

An application by a liquidator under S* 235» Conv 
panics Act, for damages for misfeasance or for breach 
of contract by directors, is governed for purposes of 
limitation by Art. 120 and not by Art. 115 or n6 of the 
Limitation Act. A.l.R. 1937 Pat. 293 — 3 B.R. 477 
= 168 Ind. Cas. 786. 

Art. 120— Misfeasance. 

Voluntaiy liquidation of company— Subsequent com- 
pulsory winding up order— Official Liquidator appoin- 
ted— Application bv Official Liquidator against mana- 
zinc directors charging them with misfeasance— Article 
120Ms applicable. (1933) A.L.J. 1203 = A.l.R. 1933 
All 789 = 3 A.W.R. 201 = 55 A. 912 = 145 Ind. Cas. 
89.3 (F.B.). 

Art. 120 — Company— Misfeasance of director. 

Article 120 is the appropriate article for a suit against 
directors for misapplication of the company's funds 
in ultra vires transactions. Time runs from the earliest 
date " when the specific injury actually arose " within 
S. 24 of the Limitation Act. 

Held, that in the particular case it commenced from 
he date on which the balance sheet showing the losses 
ascertained was laid before the company at its general 
meeting. 54 Bom. 226 = 32 Bom. L.R. 232 = A.l.R. 
1930 Bom. 572. 

-Art. 120— Misfeasance of Directors of Companies. 

A right lo sue for misfeasance of directors of compa- 
nies arises from the date of misfeasance and is governed 
by Art. 36 or Art. 120. 128 Tnd. Cas. 477 = 1930 
M W.N. 966 = 32 L.W. 555 =A.I.R. 1931 Mad. 58 
=54 Mad. 153 =60 M.L.J. 280. 

Art. 120 — Damages against delinquent directors. 

Article 120 is the only article applicable to an appli- 
cation under S. 235 of the Companies Act ; and time 
begins to run only after the appointment of the liqui- 
dator. 88 Ind. Cas. 785 = 23 A.L.J. 473 = 6 L.R.A. 
Civ. 425 = 47 All. 669 = A.l.R. 1925 All. 519. 

Art. i20-^ait for dividends. 

A suit by share-holder of a Limited Company for 
recovery of arrears of dividend is a claim for debt and 
is governed by Art. 120. U is not a claim arising out 
of contract within the meaning of Art. 115- 42 Mad. 
33 Overruled. 94 Ind. Cas. 515 = 49 Mad. 468 = 1926 
M W.N. 450 = 24 M.L.W. 102 = A.l.R. 1926 Mad. 
615 = 50 M.L.J. 520 (F.B.). 

9. Compensation and Damages. 

—Arts. 120, 115 and 39 — Applicability — Suit for com- 
pensation for use and occupation after notice to vacate. 

Where a party has lawfully entered into possession 
of a property, his remaining upon it after the deter- 
mination of the lease and notice to quit does not consti- 
tute a trespass upon the property in the required sense. 
A suit for compensation therefore against that party 
for use and occupation of the property even after the 



1655 LIMITATION ACT (1908), ART. 120 — 9, CompeDsation and Damages. 16S6 


notice to quit, is not governed either by Art. 39 or Art. 
115. The case clearly falls within the scope of Art. 
120. 1946 A.W.R. (H.C.) 516 - 1946 A.L.J. 305 (2) 
=. A.l.R. 1947 A. 31. 

—Arts. 120, 110 and 115 — Suit for compensation for 
ase and occupation against cx>teoant 

A suit to recover compensation for use and occupation 
from an ex-ienant who remains in possession after the 
determination of the tenancy without the consent of 
the landlord is governed by the residuary Art. 120, Limi- 
tation Act. Neither Art. 110 nor Art. 115 applies to 
such a suit. A.l.R. 1946 All. 447 = 224 lud. Cas. 
201 =» 1946 A.W.R. (H.C.) 193 = 1946 A.W.R. (Rev.) 

B. 118. 

——Arts. 120 and 115— Suit for co.iipcnsation for use 
and occupation. 

in a suit instituted for t'lc assessment of fair and 
equitable rent and for the recovery of compensation 
for the use and occupation of the land, wliere the defen- 
d^ts are perfectly willing to pay reasonable rent accor- 
ding to contract and do not agree with the plaintiff 
only as to the figure at which a reasonable rent should 
be fixed it cannot be said that they are guilty of any 
breach of an implied contract. Article 115 docs not, 
therefore, apply to such a suit which is governed by 
Art. 120. A.l.R. 1940 Cal. 400 = 190 Ind. Cas. 631. 

— ~Art. 120— 'Compensation for use and occupation. 

Limitation for a suit for a fair and equitable sum 
for the use and occupation of land, is six years. (1938) 
67 C.L.J. 74 = 41 C.W.N. 1090. 

Arts. 120 and 110— Suit for damages on the basis 

of rent. 

When a purchaser under a revenue sale who has an 
opi'on to annul an under-tenure under S.37, Bengal Land 
Revenue Sales Act, 1859, annuls the under-tenure with- 
out receiving any rent from the holder of it, and sues 
the holder for damages calculating the same on the 
basis of rent, it is a suit for damages and not for rent 
and is governed by Art. 120 and not by Art. 110. 69 

C. L.J. 220 = A.l.R. 1939 Cal. 468 = 43 C.W.N. 469. 

Arts. 120 and 2 — Act performed under powers given 

by statute, but compensation provided by statute not 
awarded— Suit for compensation is governed by Art. 120, 
and not Art. 2. 

Where it is admitted that the act was performed under 
the powers given by the statute and the cause of action, 
alleged against the Secretary of State is a failure to 
allot the statutory compensation provided, then Art, 
120, and not Art. 2 applies. A.l.R. 1939 Lah. 583. 

—Arts. 120 and 115— Suit for compensation. 

Municipal Committee holding cattle fair on land of 
certain person for several years- Agreement to com- 
pensate owner of land held to be implied — Suit for 
compensation— Article 115 and not Art. 120 held, 
applied. A.l.R. 1938 Lah. 267 = 178 Ind. Cas. 49. 
— — Art. 120— Suit under S. 70, Contract Act. 

R and N borrowed Rs. 5,000 on a promissory note 
from J and M. J alone realised Rs. 5,000 on account 
of this promissory note from the debtors by means of 
a draft on them. J and Af then sued R and N for reco- 
very of Rs. 7,700 on the basis of the promissory note. 
The defence w.as that the promissory note had been 
discharged by the payment and this defence was upheld. 
It was held, however, that / had no authority to receive 
payment on behalf of M. Consequently, the suit 
by / was dismissed to the extent of half the claim, while 
‘the suit, so far as M was concerned, was decreed for 
half the amount in suit. M executed his decree to the 
extent of Rs. 1,200. Thereupon a suit was instituted 
by R to recover the sum of Rs. 1,200 from / on the 
ground that he bad been made to pay Ri. 1,200 twice 
over by reason of his action and was, therefore* entitled 
10 a deoce against him for that amount. 


Held, that the case fell under S. 70, Contract Act, 
and, therefore, either Art. 61 or Art. 120, applied but 
not Art. 96. The appropriate Article however, in the . 
present case was Article 120. I.L.R. (1937) Lah. 623 
= A.l.R. 1938 Uh. 99 -40 P.L.R. 300- 175 Ind. 
Cas. 588. 

.\rts. 120 and 22— A suit for damages for entice- 
ment of the plaintiff’s wife is governed by Art. 120 and 
not by Art. 22. A.l.R. 1936 All. 454 = 1936 A.W.R. 
515 = (1936) A.L.J. 574 - 58 A. 903 = 163 Ind. Cas. 
974. 

Reversing A.l.R. 1935 All. 855 = 156 Ind. Cas. 
556. 

Art. 120 — Compensation — Suit to enforce payment 

—Land Acquisition (Mines) Act, Ss 5 and 6. 

Lawful imposition of restriction under Ss. 5 and 6, 
Land Acquisition (Mines) Act— Persons interested 
become entitled to compensation— Cause of action 
arises on public authority refusing to pay — Article 
120, Limitation Act, applies to suit to enforce pay- 
ment. A.l.R. 1936 Pat. 513 = 2 B.R. 776 - 17 P.L.T. 
279 = 15 Pat. 510 = 164 Ind. Cas. 860. 

Art. 120 — Suit for compensation for land acquired. 

Where the Government acquires land and pays the 
money to one who is apparently entitled to it, a suit 
by a person who has also' got interest in the land 
claiming the money paid by the Government is governed 
by An. 120. A.l.R. 1935 Pat. 42. 

Art. 120 — Land Acquisition Act— Compensation 

suit for — When Collector refuses to make award Art. 
120 applies. (1907) 11 C.W.N. 356 = 5 C.L.J. 669 
= 34 C. 470. 

Art. 120 — Suit for compensat on on basis of compro- 
mise merged in decree— Limitation. 

A suit for compensation based on a contract contained 
in a compromise which has merged in a decree is not 
governed by Art. 120 but by Art. 1 15. 12 Pat. 792 — 
A.l.R, 1934 Pat. 7 = 15 P.L.T. 197 - 148 Ind. Cas. 
375. 

Art. 120— Applicability — Suit to recover damages 

for breach of covenant of title. 

Quaere. — Whether Art. 120 would not be the proper 
article applicable to a suit to recover damages for breach 
of covenant of title. 124 Ind. Cas. 185 = 1930 A.L.J. 
658 -A.l.R. 1930 All. 771. 

Art 120— Suit for damages against Collector for 

refusing to make award. 14 M.L.J. 173 =27 M. 535. 

Art. 120 — Damages — Interest. 

Under Art. 120 damages for more than six years 
previous to the institution of the suit cannot be awarded, 
(1901) 5 C.W.N. 356. 

* y * 

10. Debts of father. 

Arts. 120 and 147 — Hindu father executing mort- 
gage of joint family property to secure antKodent debt — 
Mortgage executed not as manager of joint family nor 
for family necessity— Suit upon mortgage against sons 
after father’s death— Suit is not barred by three years 
or six years period of linuution— Suit brought within sixty 
years of due date is within time. . 

Where the debt due by a Hindu father is a simple 
money debt, the'Uability of the sons by reason of me 
pious obligation to pay the debt incurred by the father, 
not being illegal or immoral, is co-tefminus or co-exten- 
sive with the liability of the father. The debt would be 
barred so far as the father is concerned if more than 
three years have elapsed. The recovery of the debt 
so far as it is sought to be recovered from the sons 
would be barred If the suit in respect thereof is filed 
beyond that period of three years or taking it to be 
a suit to recover monies due by the son to the cr^tor 
by reason of the pious obligation to discharge the debis 
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of the father rot being illegal or immoral it would be 
covered by Art. 12^ Limitation Act. 

In the case of a debt which i$ secured by a 
but is a present advance and not an antecedent debt 
the position of the sons is not all different as far as 
the recovery of the debt from their right, title and interest 
in other joint family properties is concerned, trom 
what obtains in the case of a simple money debt incurred 
by the father. A decree obtained against the right, 
title and interest of the father in such a mortgage suit 
filed against the father during his lifetime can be execu- 
ted even against the right, title and interest of the sons 
in the joint family property and the property would be 
liable to be sold in execution of that decree, unless the 
sons were successful in proving before the Court that 
the debt was not binding on them by reason of its 
being illegal or immoral. Where, however, no such 
decree is obtained, the creditor would be entitled, by 
reason of the pious obligation of the sons to pay the 
father's debts not being illegal or immoral, to proceed 
against the sons fut he cannot succeed against them 
unless he filed a suit against them either within the 
six years period or three years period as held by the 
Allahabad and Madras High Courts. 

Where, however, the alienation made by the father 
of the joint family property is for securing an antecedent 
debt, the sons under the pious obligation to pay the 
father's debts, have, bv virtue of the debt being an ante- 
cedent debt, their right, title and interest in the joint 
family property also alienated by the very terms of the 
indenture of mortgage executed by the father. Tn the 
case of such antecedent debts, it is not open to the sons 
to contend that the father did not contract these debts 
as the manager of the joint farnily or for the purpose 
of family necessity. The alienation made by the father 
being deemed in law to be an alienation not only of the 
father's right, title and interest in the property but 
also of the sons, the subject-matter of the mortgage 
is the whole of the joint family property including the 
right, title and interest of the sons therein and the same 
is the subject-matter of the suit filed by the mortgagM 
for the realisation of that mortgage. It makes not the 
slightest difference to the position that when the suit is 
filed by the mortgagee the father is dead and that a^rd- 
ing to the strict position, in Hindu Law the right, htle 
and interest of the father in the property has survived 
over to the other members of the joint family, viz., the 
sons. 

Where, therefore, a mortgagee files a suit imon an 
English mortgage executed by the father before 1st 
April, 1930, to secure an anieccdcntdebt, riot as manager 
of the joint family nor for the purposes of family ncccs- 
sitv dRainJ't the sons after the father s death, the suit 
is not barred, if it is filed within sixty years of the due 
dnt" ind« Art. 147. A.l.R. 194« Bom. 499 - 48 Bom. 
L.R. 327 = 227 Ind. Cas. 135. 

—Arts. 120 and 73 -Suit to enforce— Promissory 

though the sons may be under a pious obligation 
to pay their father's debt, a suit on a promissory note 
exerted by the father brought after his d^th is not 
governed bv Art. 120 but by Art. 73. 41 Born. L.R. 
896 <= A.l.R. 1939 Bom. 464 = 186 Ind. Cas. 66. 

Art. 120— Suit on iworalssory note executed by 

A* suit on a promissoi7 note executed by a Hindu 
father against his sons after his death, the liability to 
be imposed teing in respect of the pious obligation of 
the son to pay his father's debts, is not governed by 
Art. 120 but by Art. 73. 33 Bom. L.R. 1234 ** A.l.R. 
1931 Bom. 542 « 135 Ind. Cas. 804. 

—Arts. 120 and 132— Debt of fatbw— Sait against 
•ooa— Llmltntioa. 
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A suit upon a mortgage effected by a father governed 
by the Mltakshara Law for a debt which is neither ante- 
cedent nrr for family purposes .and not proved to be 
Immoral, Irought after the death of the faihcr against 
the sons, s-’me of whom were adults and sorre minors, 
at the timi of Ihc mortgage, is poverned by Art. 120 
of the LimUation Act. and not by Art. 132, as there is 
no charge on immovable property enforceable against 
the sons. 42 Cal. 1068 = 21 C.L.J. 543 = 19 C.W.N. 
849 = 29 Ind. Cas. 629(F.B.L 

Arts. 120. 57. 62 and 89— Debts of father— Soil 

for recovery of. against sons. 

To recover debts from son, the limitation is 6 years 
from the death of the father according to Art. 120. 
The articles 57. 62. 89 do rot apply. 31 All. 429 «= 
6 A.L.J. 6C7 = 2Tnd. Cas. 118. 

Art. 120— Debt— Son’s obligation (o pay father’s 

debts. 3A.L.3.274 = 1906A.W.N.117-28A,508, 

-Art. 120— Suit against Hindu son for recovery of 


ludgmenl-dobt against father. , 

A suit based on the original cause of action against 
a Hindu son for recovery of a judgment-debt due from 
his deceased father is governed by Art, 120. (1907) 
17 M.L.J. 281. 

——Arts. 120 and 122— Son’s liability to pay the judg- 
ment-debt of father— Suit against son. 

A suit by the creditor to enforce as against the son 
the debt created by a judgment against the father is 
not “a suit upon a judgment." It is governed by 
Art. 120 and rot by Art. 122- (1903) 14 M.L.J. 84 = 
27 M. 243 (F.B.). 

-Arts. 120, 182 and 183— Decree against Hindu 


father— Decree-holder can proceed at once against 
property in hands of his sons — He need not apply under 
Art. 120— In such cases either Art. 182 or 183 will 
directlv apply. 2 Pat. 445 = A.l.R. 1932 Pat. 261 = 
13 P.L.T. 719 = 139 Ind. Cas. 397. 

11. Declaratory suit. 

(a) Article applicable. 

^b) Cause of action and starting 
limitation. 

(c) Entry In Revenue Records. 

(d) Setting aside alienation. 

(e) Setting aside decree or order. 

11. (a) Declaratory Suit— Article applicable 
•Art. 120— Applicability— Suit for declaration of 


point of 


right to share in Toda Giras allowance— LimiUtlon. 
Sec LIMITATION ACT, ART. 131. 49 Bom. L.R. 
318 = A.l.R. 1947 Bom. 451. 

Art. 120 — Appllcahllity — Suit for declaration for 

setting-aside mere assertion. 

A suit for a declaration will not he for setting aside 
a mere assertion. A mere declaration by a trustee that 
he proposes to hold the property as full owner is not 
an overt act which would start limitation running 
acainst the beneficiaries of a trust. I. L.R. (1946) Lah. 
300 = A.I.R. 1947 Lah. 117 = 231 Tnd.Cas.421. 

Art. 120— Applicability— Representative suit on be- 
half of community for declaration. 

Art 120 of the Limitation Act does not apply to a 
representative suit on behalf of a community under 
O. 1, R. 8, C.P. Code, for a declaration that a certain 
proMity is wakf. It cannot be said that the community 
^ such was even aware before the institution of the suit 
that their title was in jeopardy, although some members 
there of learnt about ^e assertion of adverse title by the 
defendant who was in possession of the property as 
mutwalU, as that does not mean that the assertion was 
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to the knowledge of the entire community. I.L.R. 
(1946) Nag. 518 = 1946 N.L.J. 511 = A.I.R. 1946 Nag. 
401. 

-—Arts. 120 and 14 — Dismissal of public servant. 

A suit by a public servant for a declaration that an 
ordei of his dismissal is void and inoperative is governed 
by Art. 120 and not by Art. 14. A.I.R. 1943 Oudh 368 
= 1943 O.W.N. 118 = 19 Luck. 163 = 207 Ind. Cas. 
178. 

Art. 120 — Suit for mere declaration of title to land 

and not for possession. 

Where a suit ij one for mere declaration of the plain* 
tiff's title to certain land and is neither in form nor in 
substance a suit for possession of the land, Arts. 142 
and 144, Limitation Act do not apply to such a suit. 
Such a suit is governed bv Art. 120. A.I.R. 1942 P.C. 
47 = 8 B.R. 831 = 1942 O.W.N. 508 = 55 L.W. 597 = 
(1942) 2 M.L.J. 384 = 44 Bom. L.R. 868 = 47 C.W.N. 
38 = I.L.R. (1942) Kar. (P.C.) 122 (Sup.)=1942 A.W.R. 
37 = 201 Ind. Cas. 499 (P.C.). 

— Arts. 120 and 131 — Suit by mutawaUi for declara- 
tion that he is entitled to receive Yeomiah allowance 
attached to office of nuitawalli is one to establish a 
periodically recurring right alleged to be attached to the 
office and is governed by Art. 131 and not by Art. 120. 
A.I.R. 1941 Mad. 428 = I.L.R. (1941) Mad. 587 = 53 
L.W. 325 = 1941 M.W.N. 232 = (1941) 1 M.L.J. 374 
«= 199 Ind. Cas. 693. 

Arts. 120 and 14 — Suit for declaration that plaintiff 

was nearest heir of deceased waiandar in preference to 
defendant. 

Upon the death of a representative Kataudar, the 
revenue authorities, after making inquiry, ordered 
that a certain person should be recognised as a repre- 
sentative watandar in the place of the deceased. Plain- 
tiff brought a suit for declaration that he was the nearest 
heir of the deceased watandar in preference to the person 
appointed by the revenue authorities : 

Held, that the suit was governed by Art. 120 and 
not by Art. 14 as the suit was not for setting aside the 
orders of the revenue authorities but one for a mere 
declaration. 40 Bom. L.R. 1288 = A.I.R. 1939 Bom. 
56 = I.L.R. (1939) Bom. 123 = 179 Ind. Cas. 984. 

Art. 120— For a mere relief for a declaration, the 

article applicable would be Art. 120. A.I.R. 1939 
Oudh257 = 1939 O.W.N. 825 = 1939 A.W.R. 160=1939 
R.D. 542 = 14 Luck. 723 = 183 Ind. Cas. 821. 

Art. 120 — Suit for declaration — IJmilation. 

In the partition proceedings started in the year 1902, 
the plaintiffs’ title to the land in dispute was denied 
at that lime. The plaintiffs had never actually been 
in physical possession of the property in dispute : 

Held, that the suitfor declaration instituted on August 
19, 1935, was clearly barred by time under Art. 120. 
A.I.R. 1938 Lah. 671 = 40 P.L.R. 940 = 181 Ind. Cas. 
262. 

Art. 20 — Suit for declaration that certain land nas 

graveyard and injunction. 

Certain Muhammadan residents sued on behalf of 
all the Muhammadan residents of the Mohalln for a 
declaration that certain property is a graveyard and for 
an injunction directing the defendants to remove the 
buildings erected by them on portions thereof : 

Held, that as the acts of the defendants amounted 
to ouster of the plaintiffs from the use of the common 
land which was reserved for specific purpose, i.e., for 
ffaveyard, the suit was governed by Art. 120. A.I.R. 
1938 Lah. 254 = 178 Ind. Cas. 125. 

- — “Art. 12^— Where the suit is one for a bare 
declarati m of the right to impose full assessment 
without coniequential relief, Art. 120 does pot apply. 


A.I.R. 1937 Mad. 303 = (1937) M.W.N. 189 - 173 
Ind. Cas. 307. 

Art. 120 — In a suit by a zamindar against Govern- 
ment for a declaration that an enfranchisement by the 
Government is not valid and binding on the zamindar, 
the period to be applied is not twelve years, and in 
general. Art. 120, Limitation Act, will apply to such 
suits. A.I.R. 1936 Mad. 313 = 68 M.L.J 409 = 41 
L.W. 689 =58 M. 141 = 162 Ind. Cas. 661. 

—Arts. 120 and 142 — Suit for declaration — Article 
applicable. 

Where the suit is clearly one for declaration of the 
plaintiff’s title and is neither in substance nor in form 
a suit for possession of immovable property and there is 
no suggestion of the plaintiff's dispossession or dis^n- 
tinuance of possession by the defendant, it is governed 
by Art. 120 and Art. 142Ndoes not apply. 1936 O.W.N. 
784 = A.I.R. 1936 Oudh 387 = 1936 R.D. 416 = 
12 Luck. 371 = 164 Ind. Cas. 118. 

Arts. 120 and 127 — Plaintiff excluded from rajoy- 

men! of rights as coparcener— Suit for declaration aud 
perpetual injunction— Limitation. 

The proper relief to be granted to a person who is 
excluded from the enjoyment of his rights as a co- 
parcener by the other members of the family is a decla- 
ration of his rights and a decree for joint possession. 
A suit filed by one member for declaration that he is a 
member of a joint Hindu family and for a perpetual 
injunction against the defendants that they should not 
obstruct his participating in the management of Ae 
business is not one to enforce a right to share in joint 
family property. It is purely a declaratoiy suit with 
a consequential relief in the form of an injunction 
and hence Art. 120 applies and not Art. 127. A.I.R. 
1935 Pesh. 95 = 157 Ind. Cas. 345. 

Art. 120 — Right to take procession over certain 

route. 

The plaintiffs, three Nadars, claimed for themselves 
individually and for their castemen the right to take 
marriage processions over a certain route composed 
of public streets in their village. The defendants were 
other castemen of the village who denied the right. 
An order had been passed in 1900 under S. 147, Criminal 
P.CT, directing that no organised procession of Shanars 
or Christians should pass along the route until dec- 
laration of the right to do so was made by a Civil Court. 
The question was whether the Limitation Act applied 
to the suit and whether it was barred : 

Held, that the Limitation Act was applicable to 
the suit. It is true that the right to use public streets, 
including the right to go in procession, is a natural 
right inherent in every member of the public, and 
cannot be prescribed against or lost as other rights may 
be prescribed against or lost. But that is not to say 
that where a suit has to be brought in order to obtain 
a declaration that such a right exists, the Limitation 
Act has no application. The appropriate article, 
governing the suit was Art. 120 and the suit was barred. 
(1935) M.W.N. 634 = 42 L.W. 599 - A.I.R. 1935 Mad. 
967 = 69 M.L.J. 739 = 59 M. 75 = 161 Ind. Cas. 
653. 

Arts. 120 and 144 — Grant of warn lands — Partition 

beriveen vahivatdars — Sale by one vahivaidar of his 
share — Suit by heirs of other vahivatdar for declaration 
and injunction against alienee — Limitation. 

Certain lands were granted to a shrine of Jivanram 
Swamy, the f^ily of the plaintiffs being the vahivat- 
dars. The original grant which was a very ancient 
one, w^ continued by the British Government under 
sanads issued by the Inam Commission. The san^ 
was given to one G who had two sons R and H, of 
whom R was the father of the plaintiffs. H sold the 
suit property to D op June 7, J9I4, and di^d childks* 
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in 1919. On June 7, 1926, the heirs of R (plaintiffs) 
sued for a declaration that they arc the managers and 
owners of the suit property and as such have the ngnt 
to collect the income of the property and for an injunc- 
tion directing D not to collect the income from the occu- 

*^^//iftSuhe suit was not one simply for declaration 
and an injunction and Art. 120, did riot apply, but that 
the suit was governed by Art. 144 and limitation haying 
begun to run from June 7, 1914, the suit brought with- 
in 12 vears of that date was in time. 34 Bom. l.k. 

= A.'l.R. 1933 Bom. 26 = 141 Ind, Cas 103. 

Art. 120 — Property in custodia legis. , 

A suit for declaration of title to property .^"'ch 'S 
in eusfodia legis is governed byArt. IW. A.l.K. iVJi 
Bom. 276 = 35 Bom. L.R. 440 = 145 Ind. Cas, 190. 

Art. IZO—AppUcability— Suit for declaration and 

possession of wakf property. , -tr .w., 

A suit for a declaration that the plaintiffs are the 
Mutawallis of the trust property or a suit for possession 
of the office of the mutawalli are both go'^med by 
Art. 120. A.I.R. 1930 All. 866 = 129 Ind. Cas. 375. 

Arts. 120 and 144— Suit for land in lieu of mainte- 


A suit by a junior member of a family governed 
by rule of primogeniture for a plot of land in lieu of 
mdintenance on the strength of family custom is 
governed cither by Art. 120 or the choice between 
the two provisions of law depending upon the c|UC$tion 
whether the suit Is treated as one for declaration or for 
possession. Therefore when on the evidence it is 
proved that the defendant has been giving gram to the 
plaintiffs by way of maintenance and that the allowanw 
was stpoped two years before the suit, the suit is clearly 

in twe. . , 

Articles 129 and 131 do not apply to such a case. 
121 Ind. Cas. 428 - 11 Lah. 99 - A.I.R. 1929 Lah. 
872. 

Art. 120— Declaratory suit. 

Article 120 applies to all declaratory suits. 20 All. 
35. Poll. 121 Ind. Cas. 209 - 1929 A.L.J. 794 - 
A.I.R. 1929 All. 529. 

Art. 120 — A suit for declaration must be brought 

within six years of the cause of action unless there has 

been a fresh invasion of the plaintiff s right 
him a fresh cause of action. 31 AM. 9 - lu a.l.j. 
413 — 11 A.L.J. 877 and 36 All. 492, Foil. 115 Ind. 
Cas. 629 (All.). 


Art. 120— Right to emerged land. 

The land in suit had emerged out of the nycr Ganges 
which lay to the north of the village of Dhanapur of 
which the defendants were the owners. To the west 
of it. was a village called Arazi Dayara Dhanapur of 
which the plaintiffs were the mortgagees. The plaintiffs 
sued for a declaration that they were the owners of the 
village Arazi Dayara Dhanapur, that the land in suit 
had accreted to that village and therefore formed an 
accession to the village ; it was found that the plaintiffs 
were only mortgagees of village, that in spite of objec- 
Uons by the plaintiffs the village had been settled only 
with the defendants, by the Revenue authonties, and 
that the plaintiffs were never in possession of the lands 

at any time. . . ....... 

Held, that there was no law under which the land 
could be regarded as an accession to the village Arazi 
Dayara and that the suit having been brou^t more 
than six years after the cause of action for the declara> 
tion arose, was barred by time. 75 Ind. Cas. 35 — 
21 A.L 1/409 - 45 All. 461 = 4 L.R. A. (Civ.) 206 - 
iuLR. 1923 AH. 500. 

— —Art 120— A suit for declaratlen of title to 
ilMROVM^le |>roperty muit be brought within six years 


from the date when the right to sue .nccnic*;. 65 Ind. 
Cas. 8-33 C.L.J. 592 - 26 C.W.N. 206 = A.I.R. 
1922 Cal. 8. 

Art. 120— Declaratory suit— Attached properly. 

Where after dispossession of the real owner, the 
property was attached by the Magistrate under S. 146, 
Cr. P. Code. 

Held, as the property was in legal custody for the 
benefit of the true owner a suit for recovery of possession 
was to be treated as one for declaration of title under 
S. 42 of the Specific Relief Act, and Art. 120, Limitation 
Act was applicable and not 142. 65 Ind. Cas. 200— 
49 Cal. 544 = 26 C.W.N. 432 = A.I.R. 1922 Cal. 
419. 

Art. 120— Declaratory suit— Cbarpc-lioldcr. 

Where a third party has advanced money to the 
mortgagor to pay off the mortgage on the understanding 
that a further mortgage would be executed by the mort- 
gagor. the third party has no legal title to the property and 
no charge to enforce within the meaning of Art. 132. 
He is only entitled to a declaration of his right to get a 
mortgage. His suit is governed by Art. 120. 60 Ind. 
Cas. 903 = 45 Bom. 597 - 23 Bom L.R. 84 - A.I.R. 
1921 Bom. 182. 

.\rt.l20 — Declaratory suit — Application to withdraw 

sale proceeds refused. 

No question of limitation arises when after the appli- 
cation to withdraw the surplus sale proceeds has been 
refused a declaratory suit is brought. 47 Cal. 331 — 
24 C.W.N. 294 = 31 C.L.J. 372 - 55 Ind. Cas. 639. 

Art. 120 — Declaration of title. 

A declaratory suit in respect of title to Immovable 
property comes under this article. 36 Ind. Cas. 292 
(Cal.). 

— — Art. 120 — Declaration of right of sitpcrvlsion. 

A suit for declaration that a Temple Committee has a 
right of supervision is governed by Art. 120 and if it 
is time-barred, rendering of accounts cannot be asked 
for. 4 L.W. 186-31 M.L.J. 857 = 35 Ind. Cas. 
646. 

Art. 120 — Declaration of title— Consequential relief. 

Art. 120 applies to suits for declaratory relief but not 
to suits for declaration of title in which consequential 
reliefs arc also joined. Where the land is in the posses- 
sion of the plaintiff, time docs not begin to run against 
him under Art. 120 of the Limitation Act, when an 
adverse entry is made against him in the Record of 
Rights but only when an actual claim is made by the 
defendant upon the strength of the entry. 23 C.L.J. 561 
= 34 Ind. Cas. 702. 

Art. 120 — Declaration of title — Suit for— Disposses- 
sion — What amounts to. 

A proprietor who is prevented from collecting rent 
on account of a rival proprietor invoking the aid of a 
court of justice is as effectually dispossessed as if driven 
by force and Art. 120 of the Limitation Act has no 
application to such a case. 26 Ind. Cas. 368 (Cal.). 

Art. 120— Suit to have Municipal election declared 

void and contrary to law. _ 

Where an election which ought to have been held 
under the rules framed in 1910 under the Act of 1890, 
was not so held, the special provision as to limitation 
made in those rules for a declaratory suit is inapplicable 
to a suit for a declaration that the election so held was 
void. Such a suit is governed by Article 120 of the 
Limitation Act. 35 All. 308 — 11 A.L.J. 349 — 20 
Ind. Cas. 490. 

Arts. 120. 142 and 144 — Declaration of title and 

possession — Attachment of property under S. 146, 
Cr.P. Code— Delivery of symbolical possession to defen- 
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Property was attached under S. 146, Cr.P. Code on 
7-3-1899. It remained under attachment till 26-2-1903, 
when the defendant No. 18 applied to the Magistrate 
to be put in possession as purchaser in execution of a 
decree against the defendant No. 1 the opponent of the 
plaintiff in the po‘:session proceedings. Thereupon 
the Magistrate put him in possession. The plaintiff 
brought this suit for possession and for declaration 
of title on 28 - 2-1906 : Ih hK that Art. 120 of the Limi- 
tation Act, 1877, was not applicable to the suit and it 
was not barred although brought more than six years 
after the date of attachment. It was governed bv Art. 
142 or 144 of the Limitation Act. 16 C.W.N. 1073 = 
16 Ind. Cas. 620 . 

— .Art. 120— Applicability— Relief as to title auxiliary. 

Where a claim for a declaration is merely auxiliary 
to the claim for some other relief and where the dec- 
laration appears necessary in order to give the plaintiff 
suitable and adequate relief upon his main claim the 
suit will be governed as regards limitation, merelv by the 
article of the Limitation Act applicable in respect of the 
main relief claimed and not by Art. 120. 15 Ind. Cas. 
545 (All.). 

—Arts. 120 and 144— Declaration of title and possession. 

Art. 144 applies to a case where the transferee of a 
portion of joint family property, from one of the co- 
parceners, is in possession of it. Arts. 91 and 120 
do not apply. 7 A.L.J. 783 = 6 Ind. Cas. 841. 

— Art. 120 — Declaration of title — PlainlifTin rcrscsskn. 

Where an application to register the applicant's name 
was refused but the applicant, was admittedly in posses- 
sion. a suit by him for a declaration of title to the pro- 
perty is governed by Art. 120 of the Second Schedule to 
the Act. 1 Ind. Cas. 810 real.). 

Arts. 120 and 131— Right to receive Tasdtk-Dcclara- 

tion, suit for — Limitation. 

A suit for a declaration that the plaintiff as Dbarma- 
karta of a certain religious institution is entitled to 
receive direct from Govenunent a certain Tasdik amount 
payable annually is governed by^Art. 120 and not by 
Art. 131. Where the right to sue for sucli declaration 
accrued to the plaintiff more than 6 years before suit, 
he will be only entitled to a declaratoi 7 decree for that 
portion of the amount which appertains to the six 
years prior to suit. The adjudication of plaintiff'.s 
right will, however, be sufficient for the Government 
to act upon even in regard to the other years. (1903) 
13M.L.J.267. 

Art. 120— Suit for declaration. See 4 C.L J 568= 

11 C.W.N. 186. 

11. (ft). Declaratory suit— Cause of action and starting 

point of limitation. 

— — ,\rt. 120 — Collection by zamindar of rent on pre- 
settieme.it inam land not liable to pay rent— Suit 
for declaration that inamdar was entitled to enjoy land 
free of rent — Cause of action. 

The collection by a Zamindar of rent from an inamdar 
(entitled to enjoy the land free of rent) however long 
continued will be wrongful and every time the Zamindar 
demanded rent which was not legally payable by the 
inamdar, the demand gave rise to a fresh cause of action 
to the inamdar. (1948) 2 M.L.J. 631 = A.I.R. 1949 
Mad. 542. 

— — Art. 120 — Starting point — Cause of action — Mere 
denial or hostile assertion— Effect— Right of plaintiff to 
wait till real and effective infringement. 

There can be no right to sue'until there is an accrual 
of the right asserted in the suit and its infringement 
or at least a clear and unequivocal threat to infringe the 
right by the defendant against whom the suit is instituted. 
Mere denials andhostile assertions short of infringement 
o r ous ter ie.g.^ in ttie case of a holder of a village office, 
ejectment from the lands held by him), though they 


may Mch give a cause of action, would not force the 
plaintifl to bring the suit in the sense that failure to 
file the suit then would entail a bar of the remedy. 
So long as the substantive right itself is not lost, each 
successive denial will furnish a cause of action for a 
declaration, but the party is not bound, on peril of. 
losing his remedy, to take every denial or infringement 
seriously and to rush to Court. He is at liberty to 
wait till the real and effective interference and then file 
his suit basing his cause of action on that interference. 
I.L.R.(1948) Cut. 540. 

Art. 120— Declaratory suit — Cause of action— 

Fresh invasion of title. 

A fresh invasion of title would constitute a new 
cause of action from which limitation would commence 
to run for a suit for a declaration of title by a person 
in possession of the property. 230 Ind. Cas. 451 = 
A.I.R. 1947 Pesh. 15. 

——Art. 120 — Suit for declaration of nullity of marriage 
— Right to sue — When accrues. 

A suit for a declaration that a marriage between a 
Hmdu having a living Hindu wife and a Jewess domi- 
ciled in England, contracted under French law in France 
is null and void is governed by Art. 120. The right to 
sue accrues on the date of the marriage or at all events 
when the defendant claimed his marital rights. 49 
C.W.N. 570 = A.I.R. 1945 Cal. 484. 

•; Art. 120 — Suit for declaration that property was 

incorrectly described in document and that plaintiff 
acquired title under the same — Limitation — Starting 
point. 

The plaintiff purchased certain properties which had 
been moilgaged to him and subsequently instituted a 
suit for declaration of his title to the properties pur- 
chased by him which was decreed. 'Hiereafter the 
plaintiff sued for a declaration that the properties 
which were the subject-matter of the aforesaid trans^ 
action including the decree in the title suit were those as 
described in the plaint and that their description in the 
mortgage deed, the sale-deed and the plaint and the 
decree in the title suit was not correct and that plaintiff 
acquired title to it by the sale deed and the decree in 
the title suit. It was found that there was no mistake 
or misapprehension in the minds of either party as to 
the identity of the property which was^ to form the 
subject-matter of the transaction. The language used 
in describing in the property in the several instruments 
was plain but the description was somewhat unmeaning : 

Held, that the suit was governed by Art. 120 and 
the right to sue accrued when the plaintiff became 
aware of the mistake. A.I.R. 1943 Cal. 460 = 7o 
C.L.J. 183 = 209 Ind. Cas. 71. 

Art. 120 — Declaratory suit — Accnial of right to 

suo— Knowledge of plaintiff— tf material. 

Unless the plaintiff knew that there was any infringe- 
ment of his right, it cannot be said that any right to sue 
accured to him. (Consequently, it cannot be said that 
limitation for a suit for declaration of right beg^ 
to nin when the right to sue accrued whether the plaintiff 
had knowledge of it or not. A.I.R. 1942 Oudh 374 = 
1942 O.W.N. 225 = 17 Luck. 805 = 199 Ind. Cas. 
776. 

Art. 120— -Suit for declaration of ownership. 

After the introduction of the British rule, various 
surveys were made of the Amod taluqa in Broach. But, 
in ail of them, in Thakor's lands, which consisted of 
contiguous block^of lands in 22 villages in the District 
were kept^intact and the Thakor was admitted to be tl^ 
sole owner and full proprietor of the whole area of the 
lands in his possession subject only to the payment 
of the jama and the peshkush. At no time was it su^* 
g«ted that the roads, tanks end other waste .knds m 
these areas belonged to the Ooyenunentand tbeDiakai^ 
proprietary rights over them were not disputed. After 
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the passing of the Gojarat Taluqdars* Act In 1888, a 
regular detailed survey of all the lands of the Thakor’s 
- estate was made and concluded in about 1914. Some- 
time after that, the revenue authorities took steps 
to cancel the entries in the sur\'ey records relating to 
waste areas in his estate. The Thakor made several 
representations to the Government, which appointed a 
committee and finally decided by a Government resolu- 
tion of the revenue department dated August 25, 1926, 
that Government did not admit the Thakor’s claim to the 
proprietary rights over the roads and tanks in his estate. 
The Thakor subsequently brought a suit in 1927, for a 
declaration that he was the full and absolute proprietor 
of all the roads, tanks and other waste and unoccupied 
areas within the limits of his estate : 

Held, that the cause of action for the suit by Thakor 
for declaration of his ownership in roads and tanks 
arose on the date of the Government resolution of 1926, 
and the suit, therefore, filed in 1927, was in time. 43 
Bom. L.R. 167 = A.I.R. 1941 Bom. 161=T.L.R. 
(1941) Bom. 226 = 195 Ind. Cas. 640. 

Art. 120 — Suit for declaralloii of title — Cavst of 

action, vthen arises. 

The plaintiff filed a suit for a declaration of his title 
to certain property which was in his possession. The 
cause of action which was alleged in the plaint was 
nothing more than an assertion that the defendant was 
intending to transfer (he property and that he had 
declined to admit the plaintiff’s title : 

Held, that it could not be said that this was an invasion 
of the plaintiffs' right or even that it amounted to a dear 
and unequivocal threat to invade that right. Tn the 
circumstances there was no valid cause of action for the 
suit. A.I.R. 1940 All. 424 = (1940) A.L.J. 459 =1940 
A.W.R. 381 = I9I Ind. Cas. 573. 

——Art. 120— Limitaticn— Starting point. 

A suit brought by seme of the members of the family 
for declaration that wcqf created by other members is 
invalid in law is governed by Art. 120. If the plaintiff's 
title has not been extinguished by adverse possession, 
they would be entitled to bring a suit for declaraticn 
and their suit would be in time if brought within six 
years of the denial of their title. A.I.R. 1940 Cal. 501 = 
f.L.R. (1940) 2 Ca!. 464 = 44 C.W.N. 974 = 192 Ind. 
Cas. 693. 

Art. 120— Cause of action, when arises— Plaintiff 

In possession. , . . 

Where, in a suit for a declaration of the plamliff 's 
occupancy rights, the plaintiff has been found to be in 
possession, any denial of plaintiff's title can furnish a 
fresh cause of action. A.I.R. 1940 Lah. 154 = 42 
P.L.R. 180 = 189 Ind. Cas. 449. 

—Art. 120— When a person is in possession, it is 
not necessary for him to bring a_ declaratory suit at 
once and each occasion on which his title is challenged 
furnishes a fresh cause of action. A suit filed within 
six years from last of such occasions, would, therefore, 
be well within time. A.I.R. 1939 Lah. 428 = I. L.R. 
(1940) Lah. 180=42 P.L.R. 702=184 led. Cas. 703. 

—Art. 120— Article 120 gives a period of six years 
from the date when the right to sue accrues and not 
from the date on which there is a final refusal to 
recognise the right. (1939) M.W.N. 298 = (1939) 
IM.L.J. 476 - 49 M.L.W. 595 - A.I.R. 1939 Mad. 
570 = 186 Ind. Cas. 343. 

^Art 120— Order of withdrawal of nit— Cause of 

action, when arises. 

Where the plaintiff, in a suit, prays that an order of 
withdrawal or the suit passed in a suit be declar^ void 
and the plaintiff be entitled to prosecute that suit, the 
cause of action arises on the date of withdrawal of the 
suit froiiA which date the plaintiff would get six years 

10-F. Y. D.-53 


under Art. 120. A.I.R. 1938 Cal. 874 ^67 C.L.J. 
320 = 182 Ind. Cas. 201. 

Art. 120 — Successive attacks at intervals, on title — 

Right fo sue, when accruc.s. 

A fresh attack on title or invasion of right gives rise 
to a new right to use for declaration. If there be suc- 
cessive attacks at interv'als time would run from each 
of these attacks and if the last attack which is made 
the basis of the suit be within six years of the suit 
the suit will be in time. When the plaintiff remains in 
possession though frequent successive threats _ and 
attacks on his title are made by the defendant his title is 
not extinguished and so long as his title subsists he has 
the right to sue for declaration and his suit would be 
considered to he within time if he mak« a .threat or 
attack made within six vears, the foundation of his suit. 
43 C.W.N. 57 = A.I.R. 1938 Cal. 804 = 69 C.L.J. 51 
= 1.I..R. (1939) 1 Cal. 349 = U’O Ind. Cas. 278. 

Art. 120 — Successive denials of title. 

There is nothiuj: in law which says that the moment 
a person’s right is denied, he is bound at his peril to 
bring a suit for declaration. It would be most un- 
reasonable to hold that a bare repudiation of a person's 
title, without even .an overt act. would make it incumbent 
on him to bring a declaratory suit. A party surely 
has a right to elect as to when he may bring a suit for 
vindicating his right, when there are several or successive 
denials. If a person's right is called in question, he 
may ignore that particular attack or challenge ; but 
that does not mean that a fresh attack does not give 
rise to fresh cause of action. 'There may be an ineffectual 
threat, a bnitum fuhnen. True, a mere continuation 
of a prior cause of action does not give rise to a fresh 
right — for instance, where property is attached, the 
procuring of the attachment is the WTonpful denial 
and the cause of action arises when the attachment is 
effected ; in such a case, it is wrong (o hold that there 
has been a “continuing wrong" so as to give a fresh 
starting point diittng the whole period the attachment 
subsists. But from this it does not follow that an 
owner can never ignore an attack against his title, 
however casual or trivial, without his right to sue being 
imperilled in respect of a subsequent invasion. It is 
for the plaintiff to decide at his option on which act he 
chooses to found his cause of action, and when he does 
so, it is with reference to the particular infringement he 
alleges, that the limitaticn should be reckoned. A.I.R, 
1938 Mad. 193 = (1938) M.W.N. 244 = 47 L.W. 438 = 
(1938) 2 M.L.J. 434 =' 181 Ind. Cas. 688. 

Art. 120— Declaratory Suit — Partition proceedings 

— Fresh cause of action. 

Proceedings for partition of shamUat land of certain 
village started in 1922. In that year a mutation was 
entered to the effect that the partition should be in 
accordance with the land revenue but this mutation was 
rejected by the revenue authorities in May 1923. 'There- 
after the mode of partition was sanctioned in accordance 
wdth areas of khewat holdings, in September 1923, 
but the proceedings then dragged on and the final 
partition order was not made till July 1932. The 
Revenue Officer did not refer cither party under the 
provisions of S. 117, Land Revenue Act to the Civil 
Courts for the decision of the question of title. The 
plaintiff who was all along in possession, brought a 
suit within six years from the final order of July 1932, 
for a declaration that the partition should have been 
made according to the revenue assessed on the holdings: 

Held, that the possession of the plaintff was threatened 
or disturbed by the final order of 1932 and this order, 
therefore, gave him a fresh cause of action. 'The suit 
was, therefore, in timc.r A.I.R. 1938 Lah. 318— 182 
Ind. Cas. 310. 
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—Art. 120 — Declaration of title — Partition — Cause of 
action. 

When a co-sharer in a land shown in Revenue records 
as being joint for many years past, aprhed for partition 
and the plaintiff claiming the land as his sole property 
was refened to a Ci\il Ccort for declaration of his 
title, the suit is not time-harred as the cause of action 
arose onlv %\fcn the defendant applied for partition. 
163 P.L.R. 1914 = 99 P.W.R. 1914 = 23 Ind. Cas. 
458. 

Art. 120 — Declaratory suit. 

Limitation for a suit for a declaration that a pre- 
decree compromise is binding on the decree-holder 
does not start from the time of dismissal of judgment- 
debtor's application in execution proceedings under 
O. 21, R. 2, for recording satisfaction on the basis of the 
pre-decrce compromise. It starts from the date of the 
decrec-holdcr’s application for execution of the decree, 
since the judgment-debtor cannot be said to have any 
cause of action until the repudiation of the compromise 
by the decree-holder by applying for execution of his 
decree. A.l.R. 1937 Lah. 537 = 39 P.L.R. 29 = I.L.R. 
(1937) Lah. 209 = 171 Ind. Cas. 189. 

—Art. 120 — Execution against property of minors — 
Their objection successful — Right to sue, when accrues. 

Decree on a pro-note by guardian— Objection in 
execution by minors successful— Declaratory suit for 
right to execute decree against property of minors — 
Suit more than 6 years after the eldest minor attained 
majority — Right to sue accrues when minor defendants 
take steps to release their property from plaintiff's 
execution and not when the eldest attained majority. 
1936 M.W.N. 560. 

Art. 120— Declaratory suit— Right to sue— When 

accrues. 

If a plaintiff is in possession or enjoyment of the 
property in suit, he is not obliged to sue for a declaration 
of title on the first or on each succeeding denial of his 
title by the defendant ; he may look upon such denials 
with complacency or at his option may institute a 
suit to falsify the assertions of the other side. But 
when his rights are actually jeopardised by the action 
or assertion of the defendant, he must take proceedings 
within six vears from the date of such action or assertion. 
A.l.R. 1935 Lah. 827 = 16 L. 659 = 37 P.L.R. 846 = 
157 Ind Cas. 75. 

Art. 120— When a suit is for declaration and 

Injunction, the period of limitation is six years from 
the date of the invasion of the plaintiff’s right. 
1 B.R. 570 = A.l.R. 1935 Pat.33 = 13 Pat. 517 = 
156 Ind. Cas. 136. 

Art. 120— Fresh cause of action. 

A fresh cause of action may arise to the plaintiff 
and he may bring a suit even though a prior cause of 
action had arisen to him beyond the period of six years 
limitation laid down by Art. 120, Limitation Act. 
A.l.R. 1934 All. 539 = 18 R.D. 349 = 150 Ind. Cas. 
814. 

.Art. 120 — Declaratory suit— Cause of action. 

^Vhere an owner is in possession property, he acquires 
a cause of action on each occasion on which his rights 
are denied. 

In 1917, the plaintiff applied for correction of khewat 
by entry of his name in the defendant’s place. The 
application was dismissed. In 1926 he again applied 
for correction of khewat. The application was again 
refused. He then filed a suit in the Civil Court for a 
declaration that he was the owner of the property 
in 1928 within six years from 1926 but beyond six years 
from the denial in 1917. 

Held, that the suit was within time under Art. 120, 
as the plaintiff had a cause of action on demal of his 


rights in 1926. 17 R.D. 846 = A.l.R. 1933 All. 663 = 
145 Ind. Cas. 728. 

Art. 120 — Cause of action — When accrues. 

Under Art. 120, the right to sue accrues only when 
the defendant infringes or at least has clearly and un- 
equivocally threatened to infringe the right asserted by 
the plaintiff in suit. 

Although a suit for declaration of title to certain 
lands may be barred under Art. 120, the tar affects only 
the remedy or relief by way of a declaration and docs not 
extinguish the right and title of the true owner to the 
prorertv. 35 Bern. L.R. 440 = A.l.R. 1933 Bern. 276 
= 145 Ind. Cas. 190. 

Art. 120 — Declaratory suit— Denial of title— Cause 

of action— When accrues. 

Denial of title does not necessarily mean that the 
plaintiff must bring his declaratory suit from the time 
of his first denial of title, in cases where the plaintiff 
is in possession of the property ; where the plaintiff is 
not in possession of the property nor is the defendant 
in possession of the properlv, the same principle applies. 
A.l.R. 1933 Lah. 53 = 145 Ind. Cas. 241. 

Art. 120— Declaratory suit— Right to sue- When 

accrues. 

Where, within twelve years of the death of a widow 
a person obtains possession of the property, his right 
to sue for a declaration arises only when the defendant 
applies under O. 21, R. 100 to be restored to posses- 
sion inasmuch as there can be no right to sue until there 
is an accrual of the right asserted in the suit, and further, 
its infringement or at least a clear and unequivocal 
threat to infringe that right by the defendant against 
whom the suit is instituted. 14 P.L.T. 258 “A.l.R. 
1933 Pat. 250 = 12 Pat. 727 = 149 Ind. Cas. 809. 

Art. 120 — The right of a zemindar to sue for a 

declaration that the defendants are not entitled to 
mineral rights in a particular village and for an 
injunction restrain'ng them from working coal accrues 
from the date when the zemindar's right in that village 
was first invaded. The fact that the defendants 
were in possession of other villages also and had 
begun to work coal in those villages more than 
six years before the suit is immaterial. A.l.R. 
1931 P.C. 89 = 53 C.L..T. 333=35 C.W.N. 521 = (1931) 
M.W.N. 435 “ 33 L.W. 707 = 33 Bom. L.R. 885 = 
61 M.L.J.9 = 58C.1187 “58I.A. 125= 131 Ind. Cas. 
753 (P.C.). 

Art. 120 — Declaratory suit — Cause of action. 

All occupancy rights sold to landlords-A^ still recorded 
as occupancy tenant through mistake— Application by 
landlords to correct records rejected— Later on some 
landlord recorded as occupancy tenants applying for 
partition which was ordered — N and other landlords 
being sued for declaration that all occupancy rights were 
extinguished — Cause of action held to have accrued 
on rejection of the first application but that bemg a 
fresh invasion of rights when partition was ordered 
limitation began to run from the latter date. 122 Ind . 
Cas. 225 = 11 L.L.J. 530 = A.l.R. 1930 Lah. 284. 

Art. 120— Declaratory suit— Plaintiff in possession— 

Cause of action. 

If a plaintiff is in possession or enjoyment of the 
property in suit he is not obliged to sue for a declaration 
of title on the first or each succeeding denial of ms 
title by the defendant. He may look upon each denial 
with complacency or at his option may institute a suit 
to falsify the assertions of the other side. But when 
he finds that his rights are being actually jeopardized by 
the action or assertion of the defendant, then he must 
take proceedings within six years from the date of such 
actions or assertions. 119 Bid. Cas. 258 = 9 Lah. 428 
= A.l.R. 1928 Lah. 516. 



1669 

Art. 120 — Suit for dechiration of title to land— 

Limitation— Denial of title in the written statement— 

If gives fresh cause of action. 

A suit for declaration must be brought within six 
years of the cause of action unless there has been a 
fresh invasion of the plaintilT’s right giving him a fresh 
cause of action. The fact that in the written statement 
the defendant denies the title of the plaintiiT docs not 
give rise to a fresh cause of action. 115 Ind. Cas. 629 

(All.). 

Art. 120— Mortgage of temple property— Declara- 
tory suit— Allegation of fraud— Starting point. 

Where, in a suit for declaration that a mortgage 
of temple property executed by the defendant represent- 
ing the property to be his was not binding on the plaintiff, 
who represented the worshippers of a temple, the plaint 
alleged a breach of trust which consisted in the defendant 
dealing with properties, as his own, which really belonged 
to the temple: 

Held, that the suit was governed by Art. 120 and 
that there was an allegation of fraud and time began 
to run from the time the plaintiff came to know of the 
fraud. 112 Ind. Cas. 22 = 1928 M.W.N. 415 = 28 
M.L.W. 224 = A.I.R. 1928 Mad. 837. 

. - -Art. 120 — Partition— Cause of action. 

For a declaratory suit challenging the title of defendant 
co-sharer under partition, the cause of action arises 
for the first time, the revenue officer sanctions the mode 
of partition. The mere fact that the partition proceed- 
ings are held up by litigation does not mean that, when 
the Revenue Officer proceeded finally to carry out 
what he had decided to carry out there is a fresh cause 
of action. Nor does the rejection of a fresh application 
to Revenue Officer give a new cause of action. 79 P.R. 
1917, Foil. 110 Ind. Cas. 866 (Lab.). 

Art. 120— Dispute as to the title of deceased to 

certain properties— Compromise between plaintiffs and 

defendants (adverse claimants) allotting a portion to 
defendants— ApplicaUon in 1914 for correction of 
entries. Objection by defendants that the portion 
allotted under compromise had not been given to 
them— Parties referred to Civil suit— Subsequent notice 
Qf ejectment by plaintiffs infructuous— Suit for 
declaration in 1923 barred. 99 Ind. Cas. 988 = 27 
P.L.R. 147. 

- Art 120— Denial of title— Fresh cause of action. 

In a suit for declaration of title based on the 
defendant’s denial of the same limiution runs from 
the date of the first denial. Subsequent denials are 
merely a reiteration of the earlier denial and do not 
amount to a fresh invasion giving rise to fresh cause of 
action. 91 Ind. Cas. 605 (Lah.). 

-Art IKF^Notke of ejectment— Fresh invasion of 
title. 

Defendant issued a notice of ejectment in 1912 to 
the plaintiff. Plaintiff brought a suit in the Revenue 
Court to contest tbs notice but was defeated. There- 
upon proceedings in execution of the notice took pUce; 
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but the proceedings were purely formal, and in fact (he 

plaintiff retained physical possession of the land in suit. 

A further notice of ejectment was issued against him. 

Held, that the fresh notice constituted a fresh invasion 
of his title, and therefore limitation against him for his 
suit for declaration of his title began to run from the 
the date of the fresh notice. 89 lod. Cas. 299 = 6 Lah. 
132 = 26 P.L.R. 326 = A.I.R. 192i5 Lah. 391. 

Art. 120— Ejectruent order— Starting point of limita- 
tion. 

Limitation for a suit for a declaration that the plaintiff 
is an under-proprietor runs from the ejectment order 
and not from decree in rent suit against, him, ^on the 
ground that he was a tenant, especially when he is in 
possession in spile of the decree and order. 74 Ind. 
Cas. 340 = 9 O.L.J. 618 = A.I.R. 1923 Oudh 27. 

Art. 120— Starting point- Setting up of title. 

The suit for a declaration that defendant was a sub 
tenant and not a partner should be brought within 6 
years from the time defendant sets up that position. 
74 Ind. Cas. 195 = 9 O.L.J. 540 = A.I.R. 1923 Oudh 
101 . 

Art. 120— Fresh invasion of rights. 

Where the defendant’s denial of plaintilT’s title in 
1895 gave him a cause of action to sue for a declaration, 
but he remained in joint possession of the undivided 
portion of the shamilat and his enjoyment thereof was 
not interfered with ; 

Held, when fresh proceedings for partition began 
and the defendant again denied plaintiff's title to a 
share, there was a fresh invasion of the plaintiff's title 
which gave him a fresh cause of action. 

The suit of the plaintiff therefore is not barred by 
limitation under Art. 120 of the Limitation Act. 67 
Ind. Cas. 990 = 3 Lah. 43 = 97 P.L.R. 1922 = A.I.R. 
1922 Uh. 94. 

Art. 120 — Overt act of iaterference— Starting point 

In a suit for declaration that certain lands were a grave- 
yard it was found that portions of the land were, from 
time to time cultivated, that in the settlement of 1904-05 
DO part of the land was shown as a graveyard, a portion 
being entered as cultivated and the rest as waste. In 
1915 there was an active interference when certain 
masons who entred upon the land in order to repair the 
old tombs were obstructed. 

Held, that the suit was in time, being brought within 
6 years after 1915. The plaintiffs might very well 
have disregarded the fact that parts of the land were 
cultivated so long as their rights were not actively 
interfered with. The obstruction of repairs to the 
tomb was an overt act which interfered with the plaintiff's 
right of user. 'Therefore time did not begin to run 
against the plaintiffs until 1915. 65 Ind. Cas 647 
= 4 U.P.R. Lab. 46. 

Art. 120— Where two separate and independent 

attacks are made upon the title of a person who is in 
possession of the property, time for a suit by the latter 
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for declaration of his title run* from the subsequent 
attack on his title. 36 All. 492, Foil. 62 Ind. Cas. 
695 = 19 A.L.J. 23 = A.l.R. 1921 All. 40. 

Art. 120 — Declaration of title — Cause of action — 

Wrongful interference with iniitcs. 

A fresh cause of action for a declaration that the 
mineral rights in certain lands are vested in the plaintiff 
arises whether any particular portion of minerals is 
removed. 5 Pat. L.J. 273 =(1920j Pat. 146 = 1 Pat. 
L.T. 360 = 56 Ind. Cas. 184. 

— .Ul. 120 — Declaration of title — Surplus sale proceeds 
— Assignee under tlic Bengal Land Revenue Sales Act 
—Starting point. 

If S. 120 applied in such suits, time would begin to 
run when his right to surplus sale proceeds is denied. 
24 C.W.N. 294 = 55 Ind. Cas. 639 = 31 C.L.J. 372 = 
47 Cal. 331. 

Art. 120 — Suit for declaration tiiat defendant is not 

soa of A— Limitation. 

A suit to obtain a declaration that a person set up as 
the son and heir of a deceased is not the rightful heir 
falls under Art. 120 of the Limitaiton Act and the period 
begins to run from the time when to tlic knowledge of 
the plaintiff the title of son and heir to the deceased is 
set up. 54 Ind. Cas. 300 (Nag.). 

—Art. 120— Declaration of title — Cause of action— 
Assertion of hostile title. 

Where a person is in possession of property it is not 
obligatory upon him to file a suit for a declaration of 
his title unless the denial of his title by the opposite 
party has the effect of disturbing the possession or 
doing him other injury not capable of being remedied, 
otherwise than by a suit for a declaration. The mere 
fact that a revenue court refused to partition a joint 
khewat till the shares of the contending parties were 
determined by the Civil Court, does not necessarily 
vest the opposite party with an adverse title if the posses- 
sion of the person against whom the order is passed, 
remains undisturbed. 53 Ind. Cas. 1005 (Oudli). 

—Art. 120— Declaration of title— Cause of action. 

Id a suit for declaration that the property mortgaged 
to defendant is plaintiff’s property and the mortgagor 
had no right to it, the fact of the mortgage having been 
made did not affect the plaintiff so long as no effort 
was made to enforce the mortgage against the property. 
The cause of action accrued to the plaintiff on the date 
on which the defendant attempted to sell the property 
and the suit instituted with six years of that date was not 
time-barred. 17 A.L.J. 972 = 52 Ind. Cas. 646. 

Art 120— Declaration of tide— PlaintffT in possession 

—Successive denials of title— Fresh cause of action. 

A person in possession is entitled to pass by an 
invasion of his right to the property, and is not by his 
forbearance debarred from a future suit on a fresh 
assertio n on the part of the defendant which amounts to 
a denial or repudiation of his title and gives him an 
independent cause of action. 43 Ind. Cas. 175 (All.) 


.\rt. 120— Declaration of title — Cause of action— 

— Invasion of a right. 

Every fresh invasion of a person’s right to his property, 
not oemg a mere reiteration of a former denial of title, 
gives liira a fresh cause of action. 79 P.R. 1917= 
14U P.SV.R. 1917 = 42 Ind. Cas. 346. 

^Art. 120— Declaration of title— Cause of action. 

A notice of ejectment, issued by the plaintiff against 
the defendant was cancelled by the Revenue Court, 
fheplaintiif unsuccessfully appealed to the Commissioner 
and the Board of Revenue. After the order of the 
Board of Revenue, he hied a declaratory suit. Defen- 
dants contended that the suit was barred by limitation 
alleging that time commenced from the date of the 
Government order and not from date of order of the 
Board of Revenue. Held, that the defendant’s plea 
was not valid and that so long as it is open to a person 
against whom an adverse order bad been passed to get 
it set aside on appeal, and he is taking the necessary 
steps towards it, he cannot be driven to bring a regular 
suit for a declaration of his rights. The right to sue 
accrues only after the adverse order is made final. 
4 O.L.J. 12 = 20 Q.C. 126 = 39 Ind. Cas. 428. 

— ■ — AtL 120 — D.>claratioa of title— Suit against pre- 
cniptor— Vendor’s widow — Cause of action. 

K obtained a pre-emption decree against G and got 
possession when the widow’s name was substituted for 
G’s, in tlie village records. The tenants of the land 
who had obtained mortgage with possession under K 
sued for and got a delaration of their title as mortgagors 
but when the plaintilf who claimed through K failed 
to get a mutation of names, he brought a suit for a 
declaration of his proprietary right 3 years after the 
death of G but more than 6 years after Che date of K‘s 
obtaining possession. Held, the suit was not barred 
by the six years' rule of limitation. 35 Ind. Cas. 241 
(AU.). 

Art. 120 — Declaratiou of title— Knowlei^e of some 

of the members of a conummity. 

The cause of action for a declaratory suit based on a 
denial of title arises only on the knowledge of such 
denial. 1 L.W. 134, foil. The knowledge of some 
only of the conununity does not affect the right of the 
others. 29 M.L.J. 574 = 18 M.L.T. 3^7 = (1915) 
M.W.N. 701 = 2 L.W. 813 = 30 Ind. Cas. 669. 

—Art. 120 — Declaration of title— Limitation. 

A suit for declaration of a right to a property cannot 
be barred so long as the right is a subsisting one. A 
suit for a declaration that a lease by a Lambardar is 
invalid against the plaintiff can be brought within 12 
years of the execution thereof. 20 C. 906 ; 8 0.C. 303, 
foil. 20 Ind. Cas. 147 (Oudh). 

Arts. 120 and 91— Suit for declaration that defendant 
is benamidar for plaintiff. 

A suit for a declaration that defendant’s name as 
lessee in the lease is only benanxi for the plaintiff is 
governed by Art. 120 and not by Art. 91. The cause o • 
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action arises when the plaintiirs position as lcss.co is 
challenged by the defendant. 35 All. 149=11 
A.L.J. 106 = 18 Ind. Cas. 698. 

. . Art. 120— Declaration of title and restitution, 
suit for — Wrong attachment and sale — 'iunc when begins 
to run. 

A suit by a person whose property, had been wrong- 
fully attached and sold, for a declaration that the attach- 
ment is illegal and for restitution is governed by Art. 120, 
tim e commencing from the dale ot sale and not from the 
date of attachment as only the sale passes title to the 
purchases and gives a fresh cause of action apart from 
attachment. 36 Mad. 383 = (1911) 2 M.W.N. 531 — 
10 M.L.T. 504 = 22 M.L.J. 108 = 13 Ind. Cas. 96. 

Art 120— Declaration of title— Devaswara’s property 

— (^use of action. 

A suit for declaration of right to Devaswam's property 
after 6 years from grant of a potia is barred. 8 M.L.T. 
249 = (1910) M.W.N. 594 = 8 Ind. Cas. 357. 

Art 120— Cause of action— Fresh invasion of right 

— Scope. 

Though a person allows to pass by an invasion of a 
right to property, he is not debarred from a future suit 
for a future invasion. 88 P.W.R. 1910 = 122 P.L.R. 
1910 = 7 Ind. Cas. 528. 

—Arts. 120, 91, 92 and 93— Suit to declare wUl forgery. 

A suit to declare an unregistered will as forged and 
beyond the power of the testator to make it is governed 
by Art. 120 and the period of six years is not calculated 
from the date the will purports to bear but from the time 
the plaintilf comes to know of the existence of the will. 
82 P.L.R. 1909 = 88 P.W.R. 1909=4 Ind. Cas. 923. 

11 (c). Declaratory suit : Entry in Revenue 

Records. ^ , 

Arts. 120 and 144— Applicability— Suit for declara- 
tion of title and confirmation of possession— Adverse 
entry in Record of Rights. See LIMITATION ACT, 
ARTS. 144 AND 120. A.I.R. 1949 Assam 75. 

Alt. 120— Correction of entry in januUjmdi—LxiaxU- 

tion-^tarting point. 

A suit by the plaintiff for correction of an entry in 
the Jamabandi paper is governed by Art. 120, LimiuUon 
Act. The cause of action accrues when the entry is 
made in the yomnifl/irf/ for the first time. The opposi- 
tion by the opposite party to an attempt by the plaintiff 
to change the entry in his favour does not amount to a 
fresh invasion of the plainti ff s right so as to give the 
plaintiff a new cause of action from Uie dale when hU 
attempt to enter a correction in the jamabandi failed. 
There must bo some attempt on the part of the opposite 
party to oust the plaintiff in possession in order to give 
the plaintiff a fresh cause of action. 

Nor does the preparation of a atvt jamabandi give the 
plaintiff a fresh cause of action. A.I.R. 1943 Pesh. 83 = 
210 Ind. Cas. 385. 

—Art 120— Sait for declaration of rlgbt—Freah cause 
of action arlset on each invasion of right 


A suit for a declaration ofiiglil cannol be held to be 
lime-barred so long as the pluintiJl has u iub^iiling mlo 
to the property. In such a case, each invasion ol riglil 
gives a fresh cause of action, and the mere act of lor- 
bearance of a previous action on the part of a person in 
possession cannot debar him from instituting a suit 
later on, when a fresh invasion is made against his title 
which gives liim an independent cause of action. The 
mere making of an adverse entry in the village records 
cannot be said to have actually disturbed the plaintiti’s 
title if be still continued to be in possession. 

An entry adverse to the plaintiff was made in 1929 
in the kheivai when it was prepared. The plaintiff 
applied for its correction in 1935, when he came to 
know of it. His application was rejected and he llicn 
brought a suit for a declaration of his riglu within six 
years from the date ot the rejection ot his application : 

Held, that even if the adverse entry made in 1929 
gave the plaintiff a cause of action, he got a fresh cause 
of action in 1935, when his application lor correction 
was rejected and the suit was not, therefore, barred by 
limitation. A.l.R- 1942 Oudh 374 = 1942 O.W.N. 225 

17 Luck. 805 = 199 ind. Cas. 776. 

^Art. 120— Sail fur dcclaratioa that plaintiff is under- 

proprietor and uut occupancy-tenant. 

Where the plaintiff brought a suit for declaration 
that he was under-proprietor and not occupancy- 
tenant and it was found that he had long been recorded 
as occupancy-tenant and was ejected subsequently in 
execution of a decree for arrears of rent : 

Held, that so long as the entry in the revenue records 
did not injure the plaintiff, he need not have come to 
Court at all and therefore, hU suit instituted witliin six 
years of the injury which the entry, i.e., the order of 
ejectment, created and which was his cause of action 
was not out of time. A.l.R. 1942 Oudh 346 = 1942 
O.W.N. 217 = 1942 A.W.R. 74 and 166 = 18 Luck. 
38 = 200 Ind. Cas. 45. 

Art 120— Previous to the plaintiff's suit for 

declaration of title, the defendant bad filed 
a suit for profits on Uie basis of a previous 
mutation entry in his favour. Tfie filing of this 
suit, according to the plaintiffs, constituted his 
cause of action for bringing his suit for a declaration 
that he was the owner in possession of the property 
in dispute and the defendant had no right therein. 
It was found that the mutation entry on the basis of 
which the defendant had filed her suit for profits was 
only for her consolation with the consent of the 
plaintiff and that in spite of this entry in her favour, 
the plaintiff continued in possession : 

Held, that the plaintiff nowhere alleged in the plaint 
that his cause of action was the alleged wrong entry of 
mutation in favour of the defendant. Having regard 
to the finding that the mutation entry was made for 
consolation only, the entry was certainly not a wrong 
entry and did not occasion any injury to the plaintiff 
so as to furnish him with any cause of acUoo for a suit 
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for declaration. The plaintiiT was adinittcdl> in posses- 
sioti of the property in dispute ail aloa^ in spite of the 
mutation entry in the name of the defendant. No 
cloud was c.ist upon the plainiid ’s title by the said entry. 
The plaintiff was not bound to institute the suit for 
declaration on the basis ol the alleged wrong entry. 
The plainiiil was not disturoeJ by the mutation entry 
at all and it was not until the JeienJant actually asserted 
a title by means of liliag a suit for profits that it became 
obligatory up m him to institute the present suit for 
declaration. Hence the limitation for the suit ran 
from the d.ite of the defendant’s suit for profits and not 
fiom the dale of the mutation order in favour of the 
defendaiu. 1942 O.W.N. 744 = 205 InJ. Cas. 520. 

— —Art. 120— Rent decree gives fresh cause of action. 

So long as nobody mterl'eres with a man’s possession 
and enjoyment of hi; ihare in a property, the fact that 
hii share is maceaiately recorded in the revenue papers 
daes not alfect his title to it. Although the setllcmeQt 
entry gives plaintiifs a cause of action the decree for 
rent gives them a fresh cause of action, and a suit brought 
within six years of the decree is within time. Wnen 
plaincilT has got a right, every invasion of that right 
gives him a fresh casue of action. A.I.R. 1940 Oudh 
2d3 « 1940 O.W.N. j27 = 1940 R.D. 101 = 15 Luck. 
487 = 187 Ind. Cas. 155. 

Art. 120— Entry in Record of Rights, whether affects 

(e lure- Fresh rigiit to sue, if accrues to purchaser from 
dute of purchase. 

Tnc Record of Rights affects not merely the rights 
of the tenure-holder lor the time being but the tenure 
itself. In other words, whoever would take the tenure, 
by wh.uever process it may be, mast hold it subject to 
the statutory liiniuitions imposed by the Record of 
Rights. Tne purchaser of the tenuiO takes it subject 
to the limitation imposed by the Record of Rigiiis, 
and no fresh right accrues to him on the date of the 
purchase to sue for a declaration that the Record of 
Rights is wrong. Tne suit is barred under Art. 120. 
20 P.L.T. 303 =* 5 B.R. 641 =» A.I.R. 1939 Pal. 548 =» 
181 Ind. Cas. 651. 

— \rt. 121— Salt for deelaration that defeadant does 
not hold joie in mikarrari rigit and rent is liable 
to cniunee.meat—LiiUitation— Starting point. 

Wiiere an entry in the Record of Rights shows that 
the defendant is holding a m ikarrari right o.i a tixed 
rent by virtue of a certain deed a suit tor declaration 
that the defendant does not hold the jote in mikarrari 
right and that the rent of the Joie is liable to eahincement, 
is a suitfor declaration that ihi entry in the Record of 
Rights is wrong and the limitation applicable to such a 
suit IS one under Art. 120, and not Art. 131 and the 
time begins to run from the date of the final publication 
of the Record of Rights. 20 P.L.f. 303 = 5 B.R. 641 
-A.I.R. 1939 Pal. 548 - 181 Ind. Cas. 651. 

—.Arts. 120 and 14— Suit for declaration in terms of 
lease— Cause of action. 

Defendant granted an oral lease to the plaintiff for 
certain agricultural property for 33 years witn tne proviso 
regarding its cancellation under certain conditions at 
the expiry of 20 years. A mutation was entered 
thereon and attested on April 8, 1929, bat the mataiion 
showed the lease as simply being one for 20 years. 
This was done on the ground tnai the officer attesting 
the mutation considered the lease to be contrary to the 
provisions of the Land Alienation Act. In 1932, the 
plaintiffs applied for a correction of matation giving 
the correct terms of the lease, fnis application was 
rejected and its rejection was eventually confirmed by the 
Revenue Commissioner on May 26, 1933. The plaintiffs 
then instituted a suit on Februa^ 22. 1936, claiming 
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a declaration in the terms of the original lease. It was 
contended by the plaintiff that Art. 14 applied : 

Held, that the article applicable was Art. 120, and 
the cause of action arose on the date of the mutation 
of 1929, and not from the subsequent proceedings 
instituted by tiie plaintiffs before the Revenue Authori- 
ties. A.I.R. 1937 Pesh. 94 = 171 Ind. Cas. 267. 

.Art. 120— Suit for correction of Record of Rights 

and declaration comes under Art. 120. A.I.R. 1937 
Cal. 745= 42 C.VV.N. 96 = 173 Ind. Cas. 945. 

Art. 120— Claim not based on any fresh invasion 

of right — Limitation for suit. 

Where the plaintiff's claim is based on the wrong 
entry in the Settlement Court, and not on any fresh 
invasion of his rights made subsequently and the only 
fresh thing relied on since the making of the settlement 
entry is the fact of the plaintiff having become a pur- 
chaser which cannot affect the running of limitation 
against him, the suit is governed by Art. 120. 1937 
O.W.N. 207 = 1937 R.D. 105 (2) = A.I.R. 1937 
Oudh 291= 13 Luck. 143 = 166 Ind. Cas. 774. 

^.Art. 120— Fresh Invasion of rigiit. 

A suit for a declaration of right cannot be held to be 
time-barred so long as the plaintiff has a subsisting 
title to the property. In such a case each invasion of 
right gives a fresh cause of action. The mere fact of 
forbearance on a previous occasion on the part of a 
person in possession cannot debar him from instituting 
a suit later on when a fresh invasion is made against his 
title which gives him an independent cause of action. 
The mere making of an adverse entry in the village 
records cannot be said to h.tve actually disturbed the 
plaiiuilf's title if he still continued to be in possession. 
19360.W.N. 784 = A.I.R. 1935 0udh387 = 1936 R.D. 
416 = 12 Luck. 371 = 164 Ind. Cas. 118. 

Art. 120— Suit for declaration and correction of 

revenue entries— Limitation— Starting point. 

A declaratory suit in respect of an entry made in 
Record of Rights filed under S. 42, Specific Relief Act 
read with S. 45, Punjab Land Revenue Act is governed 
by Art. 120 In all such cases, the cause of action accrues 
when the plaintiff feels aggrieved and not from the date 
of entry. A.I.R. 1936 Lah. 37 = 38 P.L.R. 748 = 
165 lod. Cas. 626. 

.Art. 120 — Suit for declaration of title and that 

Settlemeat Record is erroaeoas— Starting point of limi- 
tation. 

A suit for a declaration of a title and that the Settlement 
Record is erroneous and fraudulent, without any claim 
for possession is governed by Art. 120, and the time starts 
from the final publication of the Records of Rights. 2 
B.R. 327 = A.I.R. 1936 Pat. 129 = 161 Ind. Cas. 455. 

Art. 120— Wrong entry in Record of Rights— 

Starting point of limitation. 

Wncre the plaintiffs filed a suit for declaration of their 
exclusive title to a property and also prayed for a decla- 
ration that the revisional survey entries with regard to 
that property were wrong and it was found that the 
plaintiffs were in exclusive possession of the property, 
but the suit was not filed witnia six years of the correction 
of the survey Record of Rights : 

Held, that the suit was not for a correction of the 
Record of Rights, but for a declaration that the plaintiffs 
have got an exclusive title in respect of the property and 
was not barred by time. A.I.R. 1936 Pat. 312 = 2 B.R. 
594 = 163 Ind. Cas. 408(1). 

—Art. 123— Cioad cast upoa plaintiff’s title by dismissal 
Oi application for correction of jantabaiuU — Suit fof 
declaration— LunltatioD. 
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all along in 
owing to his 
having been 
title which he 
of his title : 

fronri the elate 
W.N. 1297 = 
153 Ind. Cas. 


The plaintiff alleged that he had been 
possession of the land in suit but that 
application for correction of j<miahati<li 
dismissed, a cloud had been cast upon his 
sought to remove by a suit for declaration 

Held, that limitation for the suit began 
of the order of the Revenue Court. 1 1 O. 

18 R.D. 560 = A.l.R. 1935 Oudh 181 = 

965. 

Art. 120— Gift by father of family property— Muta- 
tion in favour of donee— Donee selling gifted portion— 
Vendee applying for partition — Coparceners objecting 
Revenue authorities directing cojiarccners to establish 
their right in Civil Court : 

Held, that since there was no obligation on the co- 
parceners to have gift set aside, they could trCiU the 
gift as nullity. Bub having been forced to go to Court 
merely as a result of partition proceeding, and the 
authorities having directed them lo go to the ^ Court, 
this was a cause of action and under Art. 1-0, 
from this dale. A.l.R. 1935 Lah. 827 = 16 L. 659 = 
37 P.L.R. 846 = 157 Ind. Cas. 75. 

•Art. 120— Suit for declaration relatir.g to entry in 


Record of Rights — Starting point of limitation, 

If a suit is not for recovery of possession of a declara- 
tion of title or that the entry in Record of Rights is 
wrong, but for a declaration relating to an entry in 
Record of Rights. Art. 120, Limitation Act, applies 
and time runs when the entry injures the plaintilt. 58 
C.L.J. 120 = A.l.R. 1934 Cal. 192 = 150 Ind. Cas. 617. 

-Art. 120 — Suit for declaration (Jiat defendant had 


no connection with property of plaintiff’s father— Fraud 
practised by defendant — Cause of action for suit, when 
arises. 

B, the eldest son ofP, disappeared at the time of the 
earthquake in 1905. Sometime before 1911, the defen- 
dant whose resemblance to the dead B attracted r s 
attention took B's place in the family. P died in 1911, 
and his land was recorded by mutation of revenue 
papers as the property of B (as the defendant was called) 
and the plaintifis. The defendant was also appointed 
under the name of B to be lambardar in succession to 
In 1915, dissensions arose in the family and the plaintins 
prosecuted the defendant alleging that he had fraudu- 
lently led them to accept him as their dead brother. 
He was acquitted and he left the village. ^ in 1925, 
the plaintiffs instituted a suit for a declaration to the 
effect that the defendant was not B and had no connec- 
tion with the property and family of F and that the plain- 
tiffs alone were entitled to succeed to their father s 
properties : 

Held, that Art. 120, applied and the suit was barred 
being based on the allegation of fraud pracUsed in 
191 1 . Even if the mutation of 191 1 and the appointment 
of himself as lambardar were the result of fraudulent 
representations by the defendant, the fraud admittedly 
became known to the plaintiffs in 1915, and a suit 
based on this cause of action was certainly barred by 
limitation : 

Held, also, that on the evidence, there was no JusU- 
fication to assume abandonment by the defendant 
so as to give rise to a cause of action on a latter date 
when the plaintiffs' claim to the whole land was denied 
bv the defendant in his replies to the Revenue Officer s 
interrogatories. A.l.R. 1934 Lah. 574 “ 148 Ind. 
Cas. 776. 

Art 120— MntatiMi in defendants’ names with 

plaintiff’s consent— Assertion oftitle— Suit for dcdaratlon 
— Limltstlon, when begins to run. 


Where mutation entries in favour of certain persons 
were alleged to have been made with plaintiff’s 
cument and the plaintiff had no grievance against the 
defendants until ihcy .asserted title on that basis, and on 
this wrong asscition as cause of action plaintill sued for 
declaration : 

Held, that limitation for the suit would begin to 
nin from the date of the assertion of title by the defen- 
dants. A.l.R. 1933 Oudh 283 = 10 O.W.N. 366 = 
144 Ind. Cas. 316. 

Art. 120— Suit for correction of entry— Limitation. 

A suit for correction of an entry in the Record of 
Rights when instituted within six years of the publication 
of the Record of Rights, must be held to be in time. 
A.l.R. 1933 Pat. 698 = 148 Ind. Cas. 193. 

Art. 120— Adverse entry— Suit for declaration by 

co-s!iarcr in possession— Starting point of limilaiion . 

A suit for declaration by a person in possession that 
he is the owner of tfic lond and tiuit the defendant 
who is also shown as a co-sharer in the revenue records 
has no right in it is not barred by time if brought within 
6 years from an attempt to oust him Irom possession, 
even though it be more than six >ears from the date of 
the entry in the revenue records 
dant. A.l.R. 1932 Lah. 81 = 32 P.L.R. 731 = 135 

Ind. Cas. 501. 

Art. 120 — Starting point— Publication of Record of 

^^Hefd, that in respect of a suit filed under S. 1 1 1-B (1) fi/) 
of the B.T. Act time begins to run from the date of the 
final publication of the Record of Rights not froni 

the date of the final pubhcation of 

C.W.N. 621 = 130 Ind. Cas. 225 = A.l.R. 1930 Cal. 

767.’ 

Art 120 — Entry in Record of Rights — Suit to declare 

it erroneous — B.'T- Act, S. 104-H. , 

A suit for a declaration that the entry m Record of 
Rights that a person is tenure-holder is erroneous 
fnd hat he shoSld be declared a raiyat is w‘thin he 
proviso to S. 1 1 1-A of the Bengal Tenancy Act and the 



^Art. 120— Entry in Khewat. 

A mere entry of names in the khewat docs not debar 
A mere en y vvhom the entry is made, for all 

the ®frnm suing for a declaration, if once six 

time to come frorn^smng^e. ^^ich can 

m.nt to a fn»h invasion of the owner's right or a 
amount to ^ would create a 

freshattempt to MSI a ao 

Stion ^not be dismissed on the mere ground that 
Ihe caSsc^f action first accrued more than six years 

i«9 js;. 

529. 

120 — Declaratory suit— Landlord and tenant— 

Commcnccmcot of limitation. 

• Where the tenants brought a suit seeking for a dec- 
laration that certain lands were held by theni rent free 
unde? the defendant as the defendant landlord had 
i?ongly got these lands recorded in the Record of Rights 
« lllble to pay rent and then fraudulently got rent 
Sswsed for them under S. 105, Ben. Ten. Act, and also 
for confirmation of their possession and for an injunction 
restraining the defendant from executing any decree for 
rent which he might obtain in certain rent suits which 
he had brought against them. 
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Held, that the latter two reliefs being unnecessary and 
premature respectively the suit was governed by Art. 
120 , 

Held, further that as the plaintiffs did not specifically 
ask for the correction of any entry in the Record of 
Rights the time began to run against them from the 
date of the institution of the rent suits, by the landlord, 
23 C.L.J. 561, Foil 120 Ind. Cas. 104 = 49 C.L.J. 281 
= A.I.R. 1929 Cal. 417. 

—Art. 120 — Where a defendant asserted a hostile title 
as a permanent tenant against the plaintiff sb( years ago 
and the same was substantiated by the orders of the 
revenue authorities, the plaintiff's suit for dcclaratibn 
that defendant was only an annual tenant and not owner 
as alleged to have been asserted by him is governed by 
and as such is barred being brought more than six years 
from Revenue Court's order. 31 All. 9, Foil 118 Ind. 
Art. 120 Cas. 6C = A.T.R. 1929 Nag. 124. 

Art. 120 — Starting point — Declaratory suit — Order 

cancelling mutation. 

In the revenue papers an entry was made against 
the plaintiffs, who were sharers in a shamllat, without 
their knowledge. But notwithstanding the entry they 
continued in the enjoyment of their rights. Mutation 
was then effected recognising the plaintiffs as full owners 
of the shamilat, whereupon the defendants taking, 
advantage of the previous adverse entry took the matter 
to the Financial Commissioner and succeeded in having 
the entry cancelled. Plaintiffs then sued for declaration 
of their title. 

Held, that limitation for the suit will begin not from 
the previous adverse entry but from the time when 
mutation in their favour was cancelled. 119 Ind. Cas. 
232 = 10 L.L.J. 546= 30 P.I..R. 48 = A.T.R. 1929 Lah. 
379. 

Art. 120— Starting point— Knowledge of facts — 

Entry in records. 

Per Mukerji and Ashworth JJ. Where no fact 
has been alleged or proved which establishes that 
previous to the filing of the application for partition 
the fact had been brought to the notice of the plaintiffs 
that there was a wrong entry in the khewhat, and that 
advantage of that wrong entry was likely to be taken by 
the defendants, 

Held, that the right to sue on the alleged wrong 
entry in the khewat accrued to the plaintiffs on the 
filing of the application for partition and not earlier. 
114 Ind. Cas. 177= 50 All. 559 =9 L.R.A. (Rev.) 49= 
26 A.L.J. 217 = A.I.R. 1928 All. 172 (F.B.). 

Art. 120. 

Where the owner is in possession of the property, 
it is not obligatory on him to file a suit for a declaration 
of his title because of an adverse entry in the khewat 
unless and until his title to the properly is denied by the 
defendant, and the denial has the effect of disturbing 
the possession or doing him some ether injury that is 


not capable of being remedied otherwise than by a suit 
for a declaration. A cause of action for such a suit 
accrues when his right is subsequently denied on the 
basis of the incorrect entry, and although such a suit is 
filed after the expiry of six years from the date of know- 
ledge of the adverse entry, it is not barred if it is filed 
within six years from such denial. 17 A.L.J. 588 and 
53 I.C. 1005, foil 102 Ind. Cas. 172 = A.I.R. 1926 
All. 597. 

Art. 120— Where on the strength of a wrong entry 

in the revenue papers, the defendant sued the plaintiff's 
tenants for rent and plaintiff brings a suit for his title 
to the land being declared, more than six years of the 
wrong entry but within six years of the defendant’s 
instituting the suit. 

Held, that the defendant’s suit for rent constitutes 
a fresh invasion of the plaintiff's right and gives him 
fresh cause of action and that therefore plaintiff's 
declaratory suit is not barred. 98 Ind. Cas. 811 = 
A.I.R. 1927 All. 148. 

Art. 120 — ^Where a plaintiff's case is that a cloud is 

thrown upon histitle by reason of an entry in the revenue 
registers made at his own instance and he seeks by a 
declaratory suit for the removal of that cloud, limitation 
for such a suit runs from the date on which an entry in 
the revenue registers was first made. 3 O.L.J. 226, foil 

No fresh cause of action accrues if a subsequent 
application by the plaintiff for correction of the khewat 
is rejected by the Revenue Court. 31 All. 9, foil 
98 Ind. Cas. 750 = 3 O.W.N. 896 = A.I.R. 1927 Oudh 
21 . 

—Arts. 120 and 144— Where in a suit for a declaration 
of title and confirmation of possession the plaintiff does 
not allege that his possession has been disturbed or 
threatened by the defendants and the cause of action was 
for the declaration that the entry in the Record of Rights 
was erroneous, Art. 120 and not Art, 144 applies. 97 
Ind. Cas. 635 = A.T.R. 1927 Cal. 30. 

Art. 120— Denial of plaintiff's title to proceedings in 

the Revenue Court for correction of entriesin the Record 
of Rights gives a fresh cause of action for a suit for a 
declaration of title to property, based on such entries. 
10 A.L.J. 413 and 17 A.L.J. 588, foil ; 31 All. 9, 
Diss. from. 100 Ind. Cas. 45 = A.I.R. 1927 All. 296. 

■ Art. 120— In a suit for declaration that an entry in 

the Record of Rights is wrong, limitation runs from the 

date of the final publication of the Record of Rights. 

97 Ind. Cas. 635 = A.T.R. 1927 Cal. 30. 

Art, 120— An application for partition is an act of 

invasion which gives a new cause of acUon for a suit for 
declaration that the defendant is not entitled to demand 
partition and entries in revenue records showing co- 
ownership of plaintiff and defendant do not affect im ■ 
tation. 14 P.R. 1907and98P.R. 1919,/e//. 

Cas. 732 = 8 lah. 22 = 28 P.L.R. 490 « A.I.R. 1927 

Lah. 119. 
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Art. lio — Starting point— Fraud — Entry in 

records. 

A suit for dcchiation iliat ;'J1 cntiy in tl.c Rco rd- 
of-Rights that the defendants arc ryo.s with perma- 
nent rights of occupancy is wrong is not barred by 
reason of the fact that the defendants had> in a 
previous suit more than six years of the institution 
of the suit for declaration, set up rights of perma- 
nent occupancy in the written statement as -.gain't 
the plaintiffs and to their knowledge, the cause of 
action based on the entry in Rccord-of-Rights being 
an independent one from the one based on such 
denial. lOi Ind. Oas 8s = 25 ML.W. 367=A.I.R. 
1927 Mad. 568=52 M.L.J. 323- 

Art. 120— Where the defendant, in whose name 

the entries in question stand has neither paid any 
revenue nor received any rent, limitation for declara- 
tion of plaintiff’-- title and correaion of revenue entries 
starts from date of the overt act threatening plaintiff's 
rights. 93 Ind. C^s. 358=27 P.L.R, 150. 

Art. 120— In a suit for declaration that a certain 

tenure held by defendants under plaintiffs is not 
permanently settled, limitation begins from tlic date 
of final publication of the Record-of-Rights and not 
from the date when the certificate of p.-blication was 
signed. 86 Ind. Cis. 6=41 C.L.J. 3i=A.I,R. 1925 
Cal. 518. 

- •—Art. 120 — Declaratory suit — Cause of action. 

Where the plaintiffs who are in possession bring a 
declaratory suit that they have a raiyati right and 
not under-raiyati rights, cither of the events namely 
a decision of the dispute during the preparation of the 
Rccord-of-Rights or the final publication of the Record- 
of-Rights would give them a cause of action. 68 
Ind. Cas. 489=A.I.R. 1923 Cal. 307. 

Art. 120 — Change of registry refused. 

Where plaintiff’s father applied in 1903 for change 
of Revenue registry to his name and the Settlement 
Officer ordered chat the registry should stand as it 
did by asking for this identical relief in I 9 I 7 > which 
was denied to his father in 1903. ibe plainiifi docs 
not acquire a fresh cause of action against the defend- 
ants. 21 All. 9, Toll. 67 Ind. Cis. 6 oo.-=i 5 M T W. 
478=1922 M.W.N. 260=30 M.L.T. 266=A.I.R. 
1922 Mad. 194=42 M.L.J. 457 ’ 

Art. 120— Entry in records. 

The mere entry in the village papers would not 
of itself give the plaintiff a cause of action, and, 
t'ti* entry in the village papers made in the year 
1901, not having been brought to tlie notice of the 
plaintiff until the month of January, 1918, when 
the verification of the settlement entries was going 
on in the District, no right to sue can on these faas 
be deemed to have accrued to me plamtiff m the 
year 1309. 66 Ind. Cas. 148=20 A.L J. 23i=A.I.R. 
1922 All. 114. 

- - Art. Z20— Order refusing mutation. 

Where the Assistant Collector refused mutation 
on 26th November, 1912, and this order was reversed 
by the Collector on 3rd February, I 9 I 3 > which in 
its turn was reversed by the Commissioner on 3rd 
May, X9131 and the plaintiffs thereupon brought a 
suit on 2nd April, I 9 i 9 > for declaration of their title. 

Held, that though the first denial by the defen- 
dants of plaintiffs title gave tlicm a cause of action, 
the order passed by the Commissioner in the 
matter, affiich amounted to a fresh invasion of 
pUindifi' right gave them a fresh cause of action. 
The suit being brought within six yeais of that 

10 F.Y.D.— 54 


date is within time. 65 I- d. C.'-. 124 - ^ P.W.R. 
1922=33 P.L.R. 1922 =A.I.k. 1922 Lah. 125. 

Art. 120 — Declaration of title — Entry in 

revenue registers — Cause of action. 

A mun is not bound to sue foi a declaration of his 
title merely because some cisual denial of his title 
is mode. t-.c. by an entry -iinfavoiirablc to bim in the 
revenue rcgisteis which in no way effects him in the 
enjoyment of his rights of property. His failure 
to siic on the cause of action within 6 years of the 
accrual thereof will not bar a subsequent suit by him 
on a fresli cause of aciior. 23 O.C. 4^—7 O.L.J. 
74-2 U. P.L.R. U-C.) 91 55 Cas. 393. 

Art. 120 — Declaration of title — Entry in 

Khewat. 

Where a pei-N>in c-mtiivie'' in po.sessiein ol Kis 
property in spite of a coniraiy entry appearing in 
the Kfieivut no question of limitation or adverse 
possession can arise- in a suit filed by him for decla- 
ration of his title. 6 O.L.J. 523- 54 Ind C 317 - 

Art. 120— Declaration of title— New cause 

of action — Limitation. 

Asuit fordeclaration of title to lands by a proprietor 
in possession is not barred if brought within 6 years 
of an attempted dispossession although the plaimill 
had a right to sue the defendant who had been recorded 
as owner in the revenue r.ecord more than six years 
before suit. 98 P.R. I 9 i 9=53 In-i- Cus. 595. 

■Art. 120— Entry in record-of-rights — Suit 
for declaration — Prayer for confirmation of 
possession — Limitation. 

To a suit to declare an entry in the Rccord-of- 
Rights to be incorrect Art. 120 of the Lim. Act applies 
and time commences from the date of the final publi- 
cation and not from t ic signin,-; of t \c certificate 
or final publiaition of the Rccord-of-Rights. Where 
in a suit the plaintiff added a prayer for confirmation 
of possession without alleging disturbance of possession. 

Held, that the suit was one for dcclamtion of 
possession and Art. 120 applied to the suit. 23 C.W.N. 
883=53 Ind. Cis. 968. 

Art. 120— Declaration of title— Partition 

proceedings— Entry in settlement. 

In 1887 defendants were recorded in the Settlement 
papers as owners and in 1914 they applied for partition. 

Held, that the remaining co-sharccs had a fresh 
cause of action in 1914 consequent on the partition, 
to sue for a declaration of their title and that the 
entry in the Settlement was erroneous. 17 A.L.J. 
588=50 Ind. Cas. 767. 

Art. 120 — Declaration of title — Omission of 

plaintiff’s name from Settlement Records — 
Limitation* 

Where the plaintiffs brought a suit for a declaration 
of title, their names having been omitted from the 
Settlement Records, 

Held, that limitation commenced to run against 
the plaintiffs, not from the date of the omission of their 
names from the Records, but from the date when their 
title was challenged by the defendants. 46 Ind. 
Cas. 7^ (Cal.). 

__ — Art. 120— Declaration of title — Cause of 
action — Successive wrong entries in Record- 
of-Rights — Fresh Invasion of rights. 

Held, on the facts that the scope of the suit being 
limited to the second Record-of-Rights the limitation 
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under Art. i20 ran from the final publication in 1906. 
The previous publication of 1888-1889 did not 
exringuish the right of the plaintiff who continued 
to be in possession in spite of the adverse cntiy and 
the entry of 1906 constituted a fresh invasion of his 
rights. 4 Pat. LAV. 303=3 Pat. L.J. 36i=(i9i8) 
P.H.C.C. 225=45 Ind. Ca‘ . 432. 

Art. 120 — Declaration of title — Plaintiff in 

possession — Cause of action — Adverse entry — 
Revenue papers. 

A suit for declaration of title to immoveable property 
by persons in possession as propriotois is no' hirrel 
if brought within six years fiom the time wltcn the 
defendant last attempieJ to oust them from the land, 
.iltiiough a light to sue the defendant who had been 
recorded as sole owner of the pro->.rtY in the Revenue 
papers fv)r a dcclar tioii lia.l already accrued and become 
harred. >-3 P.L R igib- 

Art. 120 — Declaration of title — Adverse entry 

in revenue records — Cause of action. 

A declaratory suit by a plaintiff in possession of the 
property is not barred simply because an adverse 
entry in the revenue records had been made more 
than six years of the date of suit to the knowledge of 
the plaintiff. 73 P.W.R. 1918^72 P-L.R. 1918= 
44 Ind. Cas. 912. 

Art. 120 — Declaration of title — Cause of 

action — Record-of-Rights — Final Publication. 

Limitation for a suit for declaration that the disputed 
land is Zarait land, for Khas possession thereof, and 
for a declaration that an entry in the Kecord-of- Rights 
recording the defendants as occupancy Raiyac is 
incorrect, runs from the date of the final publication 
of the euiry in the Kecord-of-Rights. 2 Pat. L.W. 
183=42 Ind. Cas, 397. 

— —Art. 120 — Declaration of title — Entry in 
Record-of-Rights. 

Suit for a declaration that an entry in the Record- 
of-Rights is wrong within six years from the date 
on which plaintiff’s title is effectively challenged 
is within time though more than six years have elapsed 
since the publication of the Record, provided pLintiff’s 
enjoyment of the property has not been effected. 
2 Pat. L.W. 22=2 Pat. L.J. 557=4* Ind. Cas. J99- 

Art, 120 — Declaration of title — Cause of 

action — Suit for declaration that the defendants 
are not under proprietors. 

When a Revenue Court held in a suit that the defen- 
dants arc not ordiitary tenants and, in the next suit 
between the same parties held they were tuider — 
proprietors, it was held that the cause of aaion for 
a civil suit to declare tliat they were not under-proprie- 
tors, arose not with previous decision but with the 
entry of the denfendant’s names as under-proprietors 
under the subsequent order of the Court. 23 Ind. Cas. 
231 (Oudh). 

—Art. 120— Declaration of title — Fresh cause 
of action — Entry in village paper. 

Where a person was wrongfully entered as owner 
six years before suit but transferred the property 
.\s such owner within 6 years a declaratory suit by the 
rightful owner is not barred by limitation, as the transfer 
within six years previously gave a fresh cause- of action 
to the suit. II A.L.J. 877=21 Ind. Cas. 609. 

Art, 120 — Declaration of title — Entry in 

Record-of-Rights — Limitation — Starting point. 

A suit for declaration of title and for a declaration 
that the entry in the Record-of-Rights is wrong is 


governed by Art. 120, the starting point being the date 
of publication of the Record-of-Kights. 20 Ind. Cas. 
262 (Cal,). 

Art. 120 — Declaration of title — Wrong entry 

in Revenue Record — Cause of action, 

A tenant mortgaged his occupancy holding with 
possession in 1877. In 1880 his name was expugned 
from the Revenue papers and that of the mortgagee 
was recorded. In 1907 he applied to the Settlement 
Officer for correction but the application was dismissed ; 
the tenant brought a suit for a declaration that he 
was the mortgagor. The suit was barred by time 
as the cause of action accrued in 1880. 19 Ind. Cas. 
75* (All.). 

— ^ — Art. 120 — Declaration of title — Cause of 
action — Wrong entry at Settlement. 

.\ suit for declaration of title must be brought within 
<1 vears of the date when the plaintiff has first notice 
t)i a wrong entry made at a settlement. 18 Ind. Cas. 
463 (All.). 

— ^ — Art. 120 — Declaration of title — Fresh cause 
of action. ' 

In 1909 the Commissioner directed in appeal the 
correction of tlie record made at the Settlement in 
1901. The order gave the plaintiff a fresh MUse of 
action for declara.ion of their right. The suit being 
within 6 years, was within time. 10 A.L.J. 4*3= 
17 Ind. Cas. 675. 

Art. 120— Declaration of title— Cause of 

action. 

In an application to the Revenue Court for partition 
the defendant alleged the plaintiff owned only i/3 
share. Plaintiff contended that he had 1/2 and he 
was referred to Civil Court. Immediately he filed 
a suit for declaration. The cause of action being 
the order of the Revenue Court, the defend^t 
contended that the s‘- ii was barred by limhation 
as the Revenue Records of such long date as 1872 
showed only 1/3 share to his name. The court found 
that ilie plaintiff was in possession of 1/2 share all 
along. 

Held that tlie suit was within time as it was' not 
necessary for the plaintiff before the Revenue Court s 
order to bring the declaratory suit. 10 Ind. Cas. 

11 (Oudh). 

Art, 120 — Rent suit — Continuing cause of 

action. 

Suit for declaration that the rent payable actu^ly 
is greater than that recorded in Record-of-Rights, has 
no continuing cause of action as the right to sue 
arises only once, when the right to higher rent was 
denied, hence such a suit brought six years after the 
publication of Record-of-Rights is barred. 5 
’ 15 (Cal.). 

■ - -Art. i2<K— Declaration of title — Every fresh 
invasion of right gives fresh cause of action> 

Wlicre plaintiffs were recorded as tenants in ^*6 
Settlement Records, but no rent was demanded 
from them for a number of years and in 1907 the 
defendant got a decree for rent against plaintiffs ; 
whereupon plaintiffs brought a suit for declaration 
that they were the proprietors of the plaint-land. 

Held that the suit w.is within time as having been 
iirought within 6 ye;rs from the date of tiie decree 
for rent i and that where there was a right, every 
invasion of that right gave a fresh cause of action. 

12 O.C. 320=4 Ind. Cas. 159. 
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Art, 120 — Declaration of title — Successive 

denials of title — Fresh cause of action. 

Where the name of the defendant is entered in 
Revenue papers and the plaintiff’s title is denied. 
Article I20, Schedule II of the Limitation Act is 
applicable to a suit for declaration of ritle to property 
and the period begins to run from the date of the 
cause of action which accrues on the day the title 
is denied. Subsequent denial is a mere continuation 
of the denial of title and docs not give fresh start to 
limitation. 31 All. 9=(*9o8) A.W.N. 252=5 A.L.J. 
637=1 Ind. Cas. 557. 

Art. 120 — Declaration of title — Fresh cause 

of action. 

Where a defendant’s name was originally entered 
in the Khetoai in spite of plaintiff’s objection on the 
5th of May, 1899. and then the defendant instituted 
a suit on the 5th May, 1903, for profits and on 27tii 
July, 1905, plaintiff brought a suit for declaration 
of his title it was held that the suit was not barred 
and a fresh cause of action arose on the Defendant’s 
suit to obtain profits. 31 All. lO (N*ote^=5 .\ L.J 
638 (Note) = i Ind. Cas. 556. 

Art. 120 — Suit for declaration of title — Cause 

of actioD — Limitation. 

The plaintiff sued in 1904 asking for a declaration 
that they weje entitled to certain property mentioned 
in the plaint. Their cause of action was that the name 
of the defendant had in the year 1895 been entered 
in the revenue papers in respect of the property in 
suit. 

Held, that the suit was barred by limitation and 
the fact that the defendant had, in 1903, registered 
the plaintiffs in an attempt to obtain correction of the 
Khewat did not give the plaintiffs a fresh cause of action- 
20 A. 35, Foil. 1908 A.W.N. 252 I Ind. Cas. 557 = 5 
A.L.J. 637=3* A. 9. 

Art. 120 — Dcclar -iion — Rc;;istiy «f latU -Dvi id 

s)f title -Ciuse of action Sec IJoMHAY Kik)’!'! 
SHTTLl-MliNT ACT, SS. 20. 21. 3 Bom. L.K t8i. 

II. (d) Declaratory Suit— Setting aside 

alienation. 

See Also Nt)TE 1 

Art. 120 — Applicability —Fraudulent sale— Suit to 

JccLire sale-deed void— Limitatioji — Starling point. 
See LIMITATON ACT(y OF 1908), ARTS. 91 AND 
120, (*950) 2 ML.J. 653 =A. I R. 195* Mad. 388. 

—Art. 120— Suit for declaration in respect of 
alienation alleged to be invalid — Cause of action 
— Date of alienation or date of knowledge. 

Qttaers.— Whether the cause of action for getting 
a declaration in a suit under Art. 120, Limitation 
Act, in respect of an alienation accrues when the docu- 
ment is executed or whether time does not begin 
to run from the date of knowledge of the plaintiff 
of d*e alienation. A.I.R. i950*Pat. 447. 

^Art. 120— Applicability— Suit .under S. 53, T.P. 

Act, to declare sale by debtor fraudulent and invalid — 
Limitttion for— Starting point. See LIMI'I AI'ION 
ACT, ARTS. 9 * AND 120. 49 Bom. L.R. €75 = 
A.I.R. X948 Bom. 265. 

Art. 120— Suit by creditor — Limitation — 

Suiting point. 

A suit by a creditor to declare the invalidity as 
■gainst him of a fraudulent transfer cxcoited but by his 


debtor is governed, not by Art. 91 but by Art. 120 and 
the rtglit to sue accrues only when the creditor has 
clear and definite knowledge of the facts which consti- 
tute fraud and of its effect upon his it.tcrc>ts 
8 O.W.N 593=7 Luck. 73i=A.I.R. I93* Oiulh 
333 = 132 Ind. Cas. 51. 

Art. 120 — suit for a declaration tiiat a sale is 

fraudulent is governed by Art. 120 of tlie Act. 74 
Ind. Cas 164 = 1 Bur. L J. io6 = A.I R. 1923 Rang. 82. 

■ 'Art. 120 — Applicability — Suit by Official 
Receiver for declaration that mortgage executed 
by insolvent was sham and nominal — Starting 
point of limitation — Knowledge of plaintiff- 
inference from facts. 

A suit filed by the Official Receiver for a declaration 
that the mortgage executed by the insolvent was sham 
and nominal is governed by Arc. 120 of the Limi- 
tation Act. Whcic in sucli a suit an alternative claim 
is made under S. 53 of the 'I’ransfer of Property Act, 
the latter claim will also be governed by the same 
article. In suclr cases, time begins to run from the 
date of the plaintiff’s knowledge of the fraudulent 
nature of tlu- transfer. Where the plaintiff is the 
Official Receiver, though he represents the body 
of Creditors, it is his knowledge tltat should be taken 
into consideration rather than the knowledge of this 
or that creditor which might or might not have reached 
the Official Receiver. Merc knowledge of the exis- 
tence of a document transferring the property of the 
debtor is not enough. There should be knowledge 
of facts which w'ould invariably lead to definite inference 
that the transfer was made with an intent to defeat 
or delay creditors. I L R. (1946) Mad, 777 = 225 
Ind. Cas. 487 = 59 L.W. 52 = 1946 M.W N. 86 = 
A.I.R. 1946 Mad. 236 =(1946) I M.L.J. 113. 

Art. 120 — Suit challenging transfer by insol- 
vent — Starting point of limitation. 

The period of limitation for a suit by the Receiver 
to challenge a transaction by d'.o insolvent is 6 years 
under Art. 120 from the time the insolvency proceedings 
•^urted A.I.R. 1938 Nag. 546 = 1. L.R. (1940) Nag, 
293 = 1938 N L.J. 279=181 Ind. Cas 297. 

Art. 120— Execution of mortgage decree 

against Hindu father — Suit by -sons to declare 
mortgage invalid — Limitation. 

It is open to a Hindu son to sue for a declaration 
that a mortgage executed by his father is bad as not 
being for legal necessity, as 'Soon as tlie mortgage 
is executed ; but lie is not bound to do so, when the 
mortgagee docs not go into possession of ti'.c property 
but merely gets a document of mortgage, when 
tlie mortgagee after obtaining a decree on his mortgage, 
starts execution proceedings, a cause of action accurcs 
to the son ; it is only then the joint family propcriy 
is tlireatcned by tlie execution proceedings launched 
by the mortgagee. A suit filed within 6 years of the 
starting of execution proceedings w'ill be in time, 
iliough beyond 6 years of the date of alienation, 48 
Bom.L.R. 594=230 Ind. Cas i7=A.I.R. 1947 Bom. 82, 

Art. 120— Declaratory suit — Setting aside 

alienation— Vendee never fn possession. 

Where a suit was brought by certain Hindus for 
setting aside a sale-deed exccitcd by their lather 
and whe;c the properly was in the possession of the 
mortgagee even at the time of the institution of the 
suit and the vendee had never obtained possession, 
the suit is to be regarded as merely a declaratory suit 
and Art. i20 and not 126 applies for alienee did not 
get possession. 119 Ind. Cas. 90=1929 A.L.J. 11313. 
A.I.K. 1929 All. 750. 
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Art. 120— Alienee never in possession. 

Article 126 is based upon the principle that a son’s 
knowledge of alienation by his father ordinarily arises 
when he secs the al ence in possession. In cases where 
the alienee nev. r gets p-Hse^sion no limitation can 
arise under Art. 126. In such cases, the right 
of the son will amount merely to obtaining a declaration 
that the deed is invalid. The limitation prescribed 
for such a suit in imdcr Art. 120. 106 Ind. Cas. 377 =25 
A.L.J. 734=A,I.R. 1927 All. 702- 

- - - Art. 120 — Sale by joint family member — 
Declaratory suit — Limitation, when commences. 

Article 91 does not apply where the plaintiff is 
not suing to cancel or set aside a sale-deed of joint 
family property, executed by other members^ of his 
family but for a declaration that the sale-deed is void 
ab initio. The Article applicable is 120 and the period 
of 6 years begins from the time when the plaintiff 
came to know of the sale-deed. 77 Ind. Cas. 329 — 10 

O. L.J. 360*27 O.C. I40=A.I.R. 1924 Oudh 120. 

Art. 120 — Alienation — Father — Setting aside 

— Limitation. 

A suit by a Hindu to declare that a sale of ancestral 
land by his father does not bind him is governed by 
Art. 120 of the Limitation Act of 1877, where both 
tile alienation and the alienor’s death occurred before 
the passing of the Punjab Limitation Act (,' of 1900,) 
15 P.W.R. 1916*34 Ind. Cas. 253. 

Art. 120 — Suit challenging transfer of occu- 
pancy tenancy. 

To a suit by a landlord challenging any transfer of 
an occupancy right in contravention of the provisions 
of the Punjab Tenancy Act, Art. 120 applies and conse- 
quently a suit should be brought wit lin six years 
from the date of the sale. 39 P.L.R. 77i=A.I.R. 
1937 Lali. 824 = 170 Ind. Cas. 77. 

Art. 120 — Mortgage by mutwalli — Suit by 

worshippers for declaration that property is 
waqf — Limitation. 

Certain worshippers of a nosqiic sued for a declar- 
ation to the effect that the property in dispute is 
‘ waqf ’ property, that defendant No. i is not its owner 
and had no right to mo tgage it and that the decree 
obtained by defendant No. 2 against defendant No. i 
on the basis of the mortgage was null and void and 
the property could not be sold in execution of the 
said decree. The mortgage was executed in 1920 
and the properties were put up for sale in 1923 : 

Held, that the suit was governed by Art. 120 and 
the right to sue accrued only in 1923 and time did 
not begin to run from the date of the mortgage. 34 

P. L.R. 598=A.I.R. ,1933 Lah. 270=143 Ind. Cas. 

725. ' 

Art. 120— Sale in contravention of Bengal 

Tenancy Act. 

A suit for declaration that a sale held in contravention 
of S. 158 (6) of the B.T. Act, is illegal and inoperative 
is governed by Art. 120. 60 Ind. Cas. 529=3 U.P.L.R. 
(Pat.) 27. 

Art. 120 — Alienation of temple property — 

Cause of action. 

Tile temple lands in possession of the temple servants 
were recorded in the Sanad under Summrtry Settle- 
ments Act, S. 7 as their private lands (Jat-inam) 
and one of the servants alienated some portion of the 
lands in 1903 but the vendee did not take possession 


till 1916. Plaintiff sued on behalf of the managing 
Committee of Gaukars for a declaration that the lands 
belonged to the Devasthan. 

Held, the cause of action arose within the mean- 
ing of Art. 120 only when the defendant attempted 
to alienate the lands and not by tJie mere grant of 
the Sanad. But the article did not apply m the case 
as plaintiff claimed possession. 75 Ind. Cas. 617 — 
24 Bom. L.R. 902=A.I.R. 1922 Bom. 438. 

Art. 120— Avoidance of alienation— Accrual 

of right to sue. 

The right to sue for a declaration that an alienation 
of property is invalid falls under Art. 120 and time 
runs from the completion of the document and not 
when the plaintiff comes to know the transfer. 38 Mad. 
1064=33 Ind. Cas. 45. 

Arts. 120 and 134— Declaratory suit that 

sale by a trustee is Invalid. 

A suit ft)r declaration that a sale by a trustee is invalid 
is governed by Art. 120, as it is not a suit for recovery 
of possession. (1914) M.W.N. 581=26 M.L J. 537= 
24 Ind. Cas. 369. 

Art. 120— Suit for declaration that^ sale and 

redemption of share not binding — Specific Relief 
Act (i of 1877), S. 42. 

A suit for a declaration that the sale of one pangu 
of melwaram right and redemption of another pangu 
of melwaram right are not binding on the plamtiffs 
is governed by Art. 120. Where defenders are not 
in possession, the plaintiff is not entitled to further 
relief in the nature of possession, and his suit tor a 
declaration of his tight is not barred by S. 42 of the 
Specific Relief Act. Where property is m die posses- 
sion of kudiwaramdars and the melwaram is enjoyed 
by periodical division of the produce, it does not 
necessarily follow that the owners of the melwaram 
must pray for a further physical division of the property 
by metes and bounds. 20 M.L.J. 709=7 M-L.l. 
253 = 1910 M.W.N. 550=5 Ind. Cas. 343. 

Art. 120 — Avoidance of alienation. 

A suit for a declaration of the invalidity of and alien- 
ation of the equity of redemption is governed oy 
Art. 120. 29 P.L.R. 1913 = 108 P.R. 1912-17 
Ind. Cas. 864. 

Art. 120 — Avoidance of alienation— Cause 

of action — ICnowledge if material — Alienation 
by kamavan of tarward. 

The cause of action for suit for declaration that 
an alienation by a karnavau is not binding on the 
junior members of the tarward accrues on the date, 
the document of alienation was completed and not 
when the plaintiffs became aware of the alienation. 
In the absence of fraudulent concealment, the toow- 
Icdge or ignorance of the plaintiff is immaterial. 33 
Mad. 31=5 Ind. Cas. 698. 

Art. 120-r-Transfer by tenant— Setting aside. 

A suit by a landlord under Central Provinces Tenancy 
Act for a decL.ration of the void character of a transler 
made by the tenant is governed by Art. i^o, and 
time begins to run from the date when the landlOTu 
becomes aware of the transfer. 5 N.L.R. 28—1 
Ind. Cas. 906. 

Arts. 120 and 144— Declaratory suits— Specific 

Relief Act, S. 42. 

A suit for the declaration of title to_ immoveable 
property against persons who, by their fraudulent 
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and unauthorised dealings with the same {e.g. mort- 
cacc sale in execution of mortgage decree, and purch^o 
thJrcunder) had cast a cloud upon the Pl-‘tntiff s 
title, was instituted more than six years after the date 
of the confirmation of the sale under the mortgage 
decree Held ; (i) that the provisons of the Limitation 
Act are applicable to such a case ; (2) that Art. I44 
does not apply to a suit for declaration of title to im- 
moveable property under S. 42 of the Speoihc Relief 
Act ; that Art. 120 applies to such a case ; (3) *at Ok 
title of an auction-purdtaser originates when the sale 
takes place, and in any event it is matured when the 

Sle is Confirmed, and a plaintiff seeking for a dcctouion 

that the auction sale has not affected his rights, 1 
bound sue within six years from the date thereof. 

(1904) I C. L.J. 73- 

——Art 120— Sale by widow — Suit by daughters 
to set it'aside-Withdrawn without leave to suc- 
Fresh cause of action to sons of such daughters. 

A widow sold certain lands. Her daughter sued to 
set it aside and withdrew it in 1S92, without leave 
to sue again. The daughters’ sons 
for a declaration of the invalidity of the sale. Held, 
that sudi withdrawal on tlic ground that the alienation 
was valid, without permission to bring a fresh suit, 
wS a Snfirmation of the alienation of 1874. and 
gave a fresh cause of action, and that the suit was not 
barred. (1901) 25 M. 73i- \ 

II (e) Declaratory suit— Setting aside decree 

or order. 

See also NOTE 3* 

Arts. 120 and 91— ApplicabiUty— Suit for 

declaration that decree passed on invaUd award 
is void— Relief based on fraud, misconduct or 

mistake— Limitation— Starting point. 

A decree based on an invalid award being a nullity 

aside A suit for a declaration that 

35e'd«ree is null and void is governed not by Art. 

wouldSart "of from“tfttc of ‘’the decree but from 

j^rt. 120— Suit to set aside fraudulent decree— 

Starting point. 

A suit for declaration by a person who is not party 

to Ve deSce to the effect that the. decree is tamted 

by fraud and that he is not bound by it is not. governed 
oy irauu j limitation begins 

S' ?mrthe" ^te of ’the decree A.I.R. 1943 
Bom. 283=45 Bom.L R. 526-211 Ind.Cas. 230. 

—Art. 120— Suit by minor for setting aside 
decree against him. 

In a suit by a minor for declaration that a decree 
agaSist him is not binding on him due to gross ncgl.i- 
of his guardian. Ac period of limiuuon wiU 
gSimence to fun under Art. 120, not from date 

of the decree sought to be set aside but from date 

when the ncgligincc of the guardi.in. which done 
jSd entitirtiic plaintiff to i^ve the ^cree set 
aside became known to hun. (1936) M.W.N. 35* 
*A.i.R. 1936 Mad. 804=170 Ind, Cas. 379. 

^Art. 120— Declaratory suit— Setting aside 

decree. 

Where title of a person is jeopardized for the first 
time by a decree in a suit, such a person is entitled 
to institute a suit for declaration that he is not bound 


by that decree and the article applicable to such a 
suit is 120 and the time begins to run from the date 
of the invasion of the title. 123 Iiul. C-iis. 830 — 
A.I.R. 1930 All. 420. 

■Art. 120 — Declaration of title — Decree- 


Setting aside— Fraud. 

A plaintiff after bringing a suit for a declaration 
as to his title within limitation by pleading an assertion 
of the defendant of a conflicting title within six years 
cannot impeach a decree in favour of the defendant 
on the ground of fraud which was passed more than 
six vears before the date of filing the declaratory sun. 
22 O.C. 171=6 O.L J. 646=1 U.P.L.R. (J.C.) 77 — 
53 Ind. Cas, 572. 

-Arts. 120 and 144— Order of Collector- 


Suit for declaration and possession. 

Alluvial lands— Disposal by Colleaor, Bombay Land 
Revenue Code— Suit for declaration that order is null 
and void and for possession against Colleaor and ms 
grantee- Suit is governed by Art 120 and not by 
Art, 144. 33 Bom. L.R. 772=A.I.R. I93t Bom. 
369=55 B 447 = 134 Cas. 7*6. 

Art. 120 — Declaratory suit — Setting aside 


order. 

Orders passed under Chap. 7 of the Presidency 
SmaU Cause Court Aa, cannot be rag,irded as a 
“ decision or order ” on the question of titl^ In a 
subsequent suit against an order imdcr that Chapter 
there is no necessity to alter or set a side any such 
‘‘decision or order.” Consequently, Art. 13, Limitation 
Acts has no application. The article applicable may be 
Art 120 or Art. 144 A.I.R- 19^7 Mad. 3^^ 7 

WR 199 (F.B.)> Foil. 115 Ind. Cas. 504=1929 
M'.W.N. i 4=29 M.L.W. 537=A.I.R. 1929 Mad. 

69 = 56 M.L.J. 199- 

—Art. 120 — Setting aside Government orders. 


Suit for declaration that defendants are not permanent 
tenants of a field and that the order of Revenue Officer 
to that effect be iield as incorrect is governed by Art. 
120 and not by Art. I4- 

Before Art. 14 can apply, the order must needs by 
one which must under law be set aside. 100 Ind. Cas. 
4=A.I.R. 19-7 Nag. 159. 

Art. 120 - In 1903 the Government Officials marked 

off the lands in suit and issued to the plaintiff a rough 
potta, showing the lands to which Government ad- 
mitted his right to obtain a grant subjea to certain 
conditions. Plaintiff preferred objeaions to the exclu- 
sion from the rough potiah of the land in suit. His 
objeaions were definitely rejeaed in 1905. Thereujjon 
plaintiff brouglu a suit to set aside the order and to 
obtain a declaration of his right in 1913; 

Held, tltat Art. 120 applied and the sifit was barred 
80 Ind. Cas. 835=26 Bom L.R. 639=20 M.L.W. 
49=51 I.A. 257 = 1924 M.W.N. 572=35 M.L.T. 
128=47 Mad. 572=29 C.W.N. 365=A.I.R. 1924 
P. C. 150=47 M L.J. 35 (P.C.). 

Art. 120— Settlement— Decision of Settlemciil 
Officer — Suit to set aside or modify decision — 
Limitation. 

See BOMBAY ACT (i OF 1880), S. 21. 3 Bom. 

L.R. 420. ■ _ 

12. Deposit. 

Art. 120 — Amount deposited by sister for invest- 
ment in brother’s firm— Suit for recovery— Article 120 
is applicable. 63 M.L.J. 232=(i932) M.W.N. 918= 
A.I.R. 1932 Mad. 685=36 L.W. 5*4=139 Ind. Cas. 
164 (D.B.). 
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Art. 120 — Deposit of moveables. 

A deposited his jewellery with his fri> nd B. At the 
time of B's mirriagc to be used by him for the purpose 
of the wedding on conaiiion tlwt it would be returned 
whenever A asked for it ; 

Held> thai. the transaction was a deposit and not 
a loan and the mere fact that B was allowed to use 
the jewellery did not take the transaction out of the 
category of deposit as that expression is used in Art, 
145 and Art. 120 has no application. A.I.R. 1930 
Lah, 913=31 P.L R. 907. 

Arts. 120, 36 and 62 — Return of deposit. 

Deceased had obtained a lease of premises from 
the Collector for conducting a giog shop and deposited 
Rs. 250 as security for rent. On his death defendant 
got the lease, and as a result of the arrangement between 
him and the Collector, the sum of Rs. 250 was made 
liable for his loan. The plaintiff, the universal le^tee 
of the deceased brought suit for the amount. The 
proper article applicable was 120, being a suit 10 
recover specific sum of money belonging to him and 
enjoyed by the defendant, the cause of action occurred 
on defend;int's refusal to pay. 38 Ind. Cas. 525 (Pat.). 

Art, 120 — Return of Deposit. 

A suit for the recovery of money deposited with 
another and repayable on the happening of a future 
event, and brought after the happening, of the event, 
is a suit for “ Compensation for the breach of any 
contract not in writing registered " within the meaning 
of Art. 115, Scl', il of the Limitation Act, and is barred 
if not instituted within 3 yours from the date on which 
the event happened. Neither Article 60, nor 66 
or 120 governs such a suit. (1914) M.W.N. 264= 
22 Ind. Cas. 60. 

— —Art. 120— Return of deposit — Suit to recover 
money deposited as security for payment of 
rent. 

Suit for money deposited with a lessor as security 
to ensure payment of rent payable under a contract 
of lease is governed by Art. 120. 13 O.C. 286=8 
Ind. Cas. 370 

13. Ejectment. 

Art. 120 — Suit for eviction. 

When it is proved that an order was passed by the 
Survey and Settlement Officer under S. 11, Madras 
Survey Boundaries Act, and it is shown that the 
procedure prescribed imder the Act was duly observed, 
jjar under S. 13 will operate. But where the order 
is one which should be deemed to have been passed 
under R. 3 (i) (a) of the Board’s Standing Order No. 31 
of Clause (7), S. 13 will not apply. In such a case 
a suit for eviction of the defendant will be governed by 
Art. 120. A.I.R. 1938 Mad. 668 = 147 Ind. Cas. 501. 

—Arts. 120 and 144 — Suit for ejectment of 
non-proprietor— Limitation. 

A suit by the proprietor fox ejectment of a non- 
proprietor in Punjab from the site occupied by him 
is in its essence a suit for possession and is governed 
by Art. 144 and not by Art. 120. A.I.R. 1932 Lah. 47 
=33 P.L.R. 298 = 134 Ind. Cas. 419. 

Arts. 120 and 144— Ejectment— Plaint 

mentioning that entry in Record-of-Rights is 
incorrect— If would make it suit for correction. 

The mere mei’tion in the plaint that an entry in the 
Record-of-Rights is incorrect would not convert it into 


a suit for correction of tlie Record-of-Rights. 42 
Ind. Cas. 471 (Pat.). 

Art. 120 — Ejectment — Landlord and tenant. 

A suit by a landlord to dispossess a purchaser of 
occupancy rights in the land in suit, is governed by 
Arc. 120 and not Art. 144, and may be brought within 
6 years from the date of sale, i P.R. 1916 (Rev.) = 
3 P.W.R. 1916 (Rev.) =34. Ind. Cas. 523. 

Art. tao—Ejectment — Cause of action — 

Assertion title by tenant. 

An assertion of title by tenant which would imply 
that he is not liable to ejectment would not become 
effective against the landholder until such time as 
it was put forward as a substantial defence in ejectment 
proceedings before the Revenue Court. 2 O.L.J. 
131=28 Ind. Cas. 307, 

Arts. 120, 142 and 144 — Ejectment — Encroach- 
ment on public way — Shamilat. 

A suit to oust the defendant from a specific portion 
of the shamilat deh occupied by him adversely to the 
rest of the proprietors or to remove an obstruction 
to tire enjoyment of the shamilat is governed by Art. 
120 of the Lim. Act. Arts. 32, 142, 144 or 146 (a) 
does not apply to such a suit. 124 P.R. 1912=2 
/P.L.R. I9i:=i32 P.W.R. 1912 = 15 Ind. Cas. 285. 

Arts. 120 and 144 — Ejectment — Punjab 

Tenancy Act (1877), S. 6. 

A suit for dispossession of the vendee of occupancy 
rigltts under S. 6 of the Punjab Tenancy Act, when 
the sale is made without the landlord’s written consent 
is governed by Art. 144 and not by Art. 120. The 
period of limitation is 12 years. 3 P.R. 1910 (Rev.)= 
6 Ind. Cas. 942. 

Art. 120 — Ejectment — Notice — Cancellation 

of. 

Where a notice of ejectment issued by a landlord 
to his tenants had to be cancelled on the ground that 
several notices had to be issued instead of one but 
not because the tenants had any proprietary or under- 
proprietary rights, the mere alle^tion by the tenants 
in ^e proceedings for cancellation of notices on the 
ground that they had under proprietary rights does 
not per se set time running against the landlord! 
there must be an actual decision adverse to him on 
the point. 12 O.C. 15=1 Ind. Cas. 325. 

14. Injunction. 

Arts. 120 and 142 — Injunction and possessions 

— Suit for. 

Whether Art. 120 or Art. 142 would come into 
operation depends upon the nature of the relief claimed. 

Gallery of plaintiff’s house enclosed — Plaintiffs 
suit xmder S. 54, Specific Relief Act coupled with 
claim for possession of land below the gallery to which 
defendant asserting title — Suit is not governed by Art 
120 but by Art. 142. A.I.R. 1939 Nag. I97=i939 
N.L.J. 297=I.L.R. (1939) Nag. 58o-=i86 Ind. Cw. 

155. 

Arts. 120 and 144— Co-owners — ^bijunction. 

To suits between co-owners or co-tenants inter se, 
where the title of one is denied by the other. Art. I 44 
or Art. 120 would apply, according as ffie relief claimed 
is one for possession or injunction. A.I.R. 1939 

315=42 P.L.R. 276. 
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Arts. 120 and 32— Suit for permanent injunc- 
tion to remove constructions on sliamiUit — 
Limitation. 

Where the plaintiff sues for permanent injunction 
to have certain constructions removed on the ground 
that they had been built by the defendant upon two 
pathways, the pathways being part ot the village 
shamilai of which the plaintiff as well as the defendants 
are some of the owners, the suit is governed by Art 120 
and not by Art. 32. A.I R. i934 1-ah. 701 - 35 1 .L.R 
472 = 156 Ind. Cas, 358. 

Arts. 120 and 32— Suit for injunction for 

removal of obstruction by defendant. 

Where the plaintiff brought a suit for an injunction 
restraining the defendant from preventing him from 
using the field, owned jointly by the Pl-umift and the 
defendant as a pathway and directing the defendant 10 
keep it open as a patit foi him and his cans : 

Held, that in suits of this kind, the real causes ot 
action was the ouster of the plaintiff fiom property 
jointly owned by him and defendant and reservei. 
for their common use for a specific purpose and not the 
perverted user of such property by ihe defendant 

and thur Art. 120 ana not An. 32 applied to the w.sc. 

34P.L.R. 6i8=A.IR. 1933 Cah. 705=14 L. 267 = 
145 Ind. Cas. 553 (F.B.). 


Art. 120 — Starting point— Sale in execution. 

Foi a suit by dtird party transferee of tenuie under 

Ss. 12 and 13, Ben. Ten. Act, for 

icnutc in execution of decrees not binding 

the limitation begins to run when the 

for the sale of the tenure and not when the decree was 

obtained. 59 M.L.J. 607=34 C.W.N. «i=57 
214=52 C.L.J. 272 = 126 Ind. Cas. 422-58 Cal. 301- 

AI R. 1930 P.C. 193 (P C.). 


Arts. 120 and 32 — Injunction. 

A sued for an injunaion to compel B to remove 
a kotTa bum on a par, of the v.UaBe . 

This kotha was built more than two years Jefijrw 
less than six vears before the institution of the smt, 

Held, that the notion that Art. ^ 

cases « An i?o’wWch^did not 

suit was barred not under Ait. ' 

apply but under Art. 3 ^- , ^ t.<— AT^ il’ 

Appr. 121 Ind. Cas. 186=31 P-^R- M=A.I.R. 

1930 I-ah, 283, 

Art. izo -Discharging water over land of 

•no ther— Cause of action* 

In a case where a person discharges water over the 
land of another a fresh cause of action jccrues fiom 
dSr» day^d u suit brought more than six years 

Ser the bonstiuction of parnala 
not barred. 2 L.L.J. 463. 

10 L. L.J. 395=A.I.R. 1929 Lab. 88. 


Art, 120— P*rty wall. 

If one of two neighbouring owners raises a party 
wall, the other owner giving his consent or acquicscmg, 
^en the raised portion must assume the same character 
S SiTlld partywall on which it swnds and therefore 
nei^w party can be allowed to commit a trespass on 
the parw wall so, -.g., by opening windows therein. 
A suit for injunaion diicamg the defer.dant to close 
the windows so opened is governed by Art. 120 and 
must be brought within 6 years of the opening of the 
windows. 87 Ind. Cas. 977-27>Bom. L.R. 503= 
49 Bom. 586-A I.R. 19*5 Bom. 373. 


Arts. 120 and 32— Land reserved for common 

use. 

Where .1 suit wir; instituicil for ;,n injuntiion lhai 
the dcftu.)f-nis be icstrained from cultivating land on 
lire aD'-'-tutioii that r.c;or<ti;-;’ to ih*' custom of the 
village it w-"'; reserved for the common use of all the 
owners in the village, and that no individual owricr 
was cniiiled to do anything so as to interfere with 
r.nch commim use. 

Held, tint ilic suit was governed by Art. 32 and 
not by Art. 120 26 Cal (.I’ P P' ll. 89 Ind. Cas, 405 
=A.I.R. 1925 Lah. 653.- 

— ^ — Art. 120 — Encroachment. 

In a suit for perpetual injimciion directing defendants 
to remove an cncrochment made on common 
lan.l, It is for the plaintiff to prove th t the encroach- 
ment was made within six years before suit ami a mere 
suimise bv the Court that the encroachment was 
‘ recent * is insufficient for holding that it took place 
witliin six vears. isi P.L.R. 1912, l oll. 88 Ind. Cas. 
176=7 I.LJ. 228^26 P.LR. 283=A.I.R. 1925 
l.;ih. 455. 

Arts. 120 and 32 — Injunction — Construction 

on occupancy land. 

Where plaintiff sued defendant foi demolition of 
ccitain constructions made by defendant on his (defen- 
dant’s) occupancy lands witl’out plaintiff’s perrmssion 
and for injunction and where the plaintiff did not 
allege in the plaint that he had actual possession of 
lands or that he had lost possession and where he had 
not availed himself of his right under the local Tenancy 
Act to eject the defendant. 

Held, that it was not a suit for possession at all ■ 
and that Art. 144 could not apply and that if the defend- 
ant’s action had perverted the property to a purpose 
for which he had no right to use it, the claim fell within 
Art. 32 but that in any event An. 120 only applied 
both as regards the relief for demolition of construction 
and for injunction. 78 Ino. Cas. 849=A.I.R. 1924 

All. 814. 

Art. 120 — Beams. 

Where defendant put up beams against plaintiff’s 
wall more than 6 years ago a suit for removal of the 
beams is barred by limitation. 76 Ind. Cas, 585 = 
A.l.R. 1923 All. 452- 

Arts. 120 and 144 — Sheds, 

Where the plaintiff's claiming to be joint owners 
of a cc; tain. courtyard, alleged that the defendants 
had erected certain chhappers or thatched sheds in 
front of their house and asked for a perpetual injunction 
to issue to them directing them to remove the said 
chhappers and to restore the courtyard to its former 
condition. 

Held, that the suit was essentially a suit for the 
issue of an injunction .and although the injunaion 
would have had the cffca of restoring the courtyard 
to a state in which the plaintiff’s might have been 
able to have a more extensive use of it than they actually 
had, the suit would not be covered by Art. 144 but 
Art 120 would apply. 60 Ind. Cas, 20=3 L.L.J. 
i 28‘=A.I.R. 1921 Lah. 242. 

Art. izr^Suit for injunction — Cause of 
action. 

Art. 120 is the residuary article and can be said 
10 provide the limitation for a suit for Injunction 
but the terminus a quo ia \hc date when the right to 
sue acCTues. A suit for an injunction to prevent 
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the discharge of water on to the plaintiff’s roof is 
governed by Art. 120 and the starting point is the 
□ate when the water was lust . disch rged on to the 
plaintiff’s roof. 2 U P.L R. (Lah.) ij 6=2 Lah. 
L. J. 468=56 Ind. Cas. 1003. 

Art. 120— Suit for injunction — Trespass on 

land — Pillar driven into plaintiff’s land — Suit 
for a naandatory injunction to remove the pillar. 

A suit foi a mandatory injunction to remove the 
stair-casc which ovcihung the land in dipute, and also 
the pillar on whicli u icstcd on that land, is governed 
by Art. 120. 42. Bom. 333=20 Bom. L.R. 327=45 
Ind. Cas. 592. 

Art. 120 — Suit for injunction — Encroach- 
ments on reserved land — Burden of proof— 
Specific Relief Act (.1 of 18/7), S. 54. 

In a suit for perpetual injunction directing the 
defendants to restore certain encroached lands to its 
original condiiion, it is for tlte plaintiff’s to prove that 
the encroachments were made within sL\ years prior 
to the suit. The Court cannot act merely on the 
surmise that the encroachments arc recent. 77 P.W R. 
1912 = 151 P.L.R. 1912 = 13 Ind. Cas. 661. 

Art. 120 — Injunction, suit for by lessor against 

lessee for enforcement of a right tmder a covenant. 

A suit for an injunction to restrain the defendants 
(lessees) from interfering with the plaintiff’s (lessor’s) 
rights under a covenant in the lease is goverued by 
Art. 120. Neither Art. 112 nor 145 nor 144 applies. 
13 M, 445, Foil, 1904 A W.N. 69=26 A. 391. 

Art. 120 — 'Suit to restrain a nuismeo — '.)pening 

of b'-irnii'p;; md bu ial grounds. Sec MADRAS 
CITY MUNICIPAL ACT OF 1884, SS. 392, 433 
AND 458. 25 M 1 18. 

15. Movable Property. 

See ALSO NOTES 12, 16, 25, 27 AND 2<'. 

Art. 120 — Suit to establish right to inherit 

movable property. 

A suit to establish a right to inherit the property 
of a deceased person even though movable is governed 
by Art. 120. A.I.R. 1940 Lali. 475=I.LR. (1941) 
Lah. 843 = 191 Ind. Cas. 676. 

— Art. 120 — Pledge — Cause of action, when 
arises. 

The right to sue on the security in default of payment 
is simultaneous with the right to sue og the loan, for, 
if the loan is payable on demand, the right to sue 
in default of payment also accrues at the same time. 
The suit is governed by Art. 120. A.I.R. 1935 Bom. 
213=37 Bom. L.R. 165=156 Ind. Cas. 531. 

— -Arts. 120 and 132 — Loan on security of move- 
able property — Suit to enforce payment by sale 
— Limitation. 

Where a plaintiff who had lent money on the security 
of eight buffaloes, sought by his suit to enforce the 
payment of the money charged on the buffaloes and did 
not^seek to get a personal decree against the debtor, 

Held, that the suit was barred by limitation being 
governed by Art. 120. 40 All. 512 = 16 A.L.J. 449* 
46 Ind. Cas. 373. 

Art. 120— Suit for moveables — Sale proceeds 

of immoveable property— Moveable property 
substituted for — Limitation. 

A claim for tlie proceeds of what wis once immoveable 
property but has been substituted by moveable property 


is not a claim for immoveable property or any interest 
therein or any profits arising out of land and is 
governed by Art. 120. 3 Pat. L.J. 522=46 Ind. 
Cas. 627. 

Arts. 120 and 132 — Suit for moveables — 

Mortgage dec ee, if moveable property. 

A mortgage deaee for sales is moveable property, 
and a suit to enforce the h^TJothecation of such a decree 
is governed by Art. 120 of the Act. 23 C. 750; 9 A 
108, Foil. Where however the decree has been converted 
into intmoveable property', the mortgagee of su^ 
decree is entitled to the benefit of not only the new 
security, but of Art. 132 of the Act. 39 All. 74=14 
A.L.J, 1025=37 Ind. Cas. 4. 

- -- Art. 120 — Suit for moveables— Share of 
moveables on death of widow — Contest between 
two brothers — Limitation. 

A suit between two brothers for recovery of moveables 
left by the widow of third brother is governed by Art. 
120 of the Limitation Act. 13 P.L.R. 1914=24 P.W.R. 
1914=34 P R. 1914=21 Ind. Cas. 919. 

Art. 120 — Suit for moveables. 

A suit for the recovery of moveable property wrongly 
sold in execution of a decree is not governed by Art. 120. 
4 Bur. L.T. 46=9 Ind. Cas. 774. 

z6. Partition. 

— .\rt. 120 — Suit for partition by mortgagee. 

Two out of three undivided members of a joint 
Hindu family mortgaged their share in the joint pro- 
perty in 1879. In 1882, one of them sold his share 
to the mortgagee. The vendor died in 1896, and the 
other mortgagor in 1898. Both of them left no male 
issue. In 1937, the succcssor-in-title of the mortgagee 
filed a suit for partition of tlie joint family property 
and to have allotted to him a share purchased by the 
mortgagee from one of the cop'^rccners and also 
sought to enforce the moitgage : 

Held, that neither Art. 144 nor Art. 142 applied, 
the only Article applicable being Art. 120 and the 
suit therefore was time-barred. A.I.R. 1939 Bom. 
322=41 Bom. L.R, 631=184 Ind. Cas. 23. 

Art. 12{^— Partial partition — Family business left 

undivided with some other property : 

Held, that the suit for partition and for accounts 
of such undivided family business can lie and is governed 
by Art 120 and not by Art. 106. 45 M.L.W. 749* 
A.I.R. 1937 Mad. 599 =(i 938) 1 M.L.J. 574*173 
Ind. Cas. 194. 

Arts. 120 and 113 — Partition deed — Provision that 

if shares were found unequal, excess must be made 
good from certain plot— Suit for deficit— Neither 
Art. 120 nor Ait. 144 but Art. 113 applied. 42 L.W. 
2o8=(i935) M.W.N. 540=A.I.R. 1935 Mad. 

559=156 Ind. Cas. 879. 

Art. X20— Partition — ^Khudkasht or Sir Lands. 

A Civil Court can enquire into the question as to 
whether the khudkasht or sir lands are or are not the 
sole property of a person or whether they are joint 
property , thou^ it cannot decide whether there 
should be a partition or not, Ae question of title may 
have to be decided for other purposes for partition. 
Even as regards the question of partition the Civil 
Courts are not precluded from giving a declaratory 
decree as to what are the pre-existing titles of the 
parties, though of course they can give no direction 
whatever as whether there should b^e a partition or 
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how a ptirtition should proceed. So ftiv then as u suit 
is a suit for ascertaining what tlic titles of the parties 
respectively arc over the lands in the nioliol, the suit 
cannot be time-barred merely because die Revenue 
Officer declined moie than six years before the lusii- 
tution of tlxe suit to proceed with a partition until 
the question of title had been decided in a Civil Court. 

71 Ind. Cas. 205 = 19 N.L.R. ii=A.I.R. 1923 
Nag. 86. 

Art. 120 — Partition— By metes and bounds. 

Where the members of a joint Hindu family become 
divided in status but the properties have not been 
actually divided and apportioned among thcm> and 
subsequently one of them brings a suit for partition 
by metes and bounds claiming also an account being 
taken of the movable properties outstanding and 
collections made by the various members m respect 
of the properties. 

Held, that the proper article to apply is Art. 120. 
The period of limitation will run from the demand 
of the share by the plaintiff or refusal by defendant 
If the facts be that the rents and profits were received 
with the consent of all concerned, by the various 
members in possession pending final settlement by 
division, each of such persons might be considcreu 
as agent for himself and his co-owners. In sucm 
a case Art, 89 will apply. 71 
648=1922 M.W.N. 215=15 M.L.W 595=30 M.L.T. 
279=A,I.R. 1922 Mad. 150=42 M.L.J, 507 (R.B.). 

Art. 120— Partition of moveables. 

A suit for partition of movables of a h^:hammadan 
falls under Art. 120 and not 49- 64 Ind. Cas. 974 -44 
All. 244=20 A.L.J. 7I=A.I.R. 1922 AU. 525- 

Arts. 120 and 144— Suit for partition of im- 
moveables and moveables. 

Art. 120 is not applicable to a suit for petition 
thoueh the subject-matter consists of moveable and 
immoveable property. A suit for parution of 
bles is governed by Art. 144 3^4 the fact ^|}3t t 
plaintiff’s withholding of the moveaWes will ^ffea 
his share of the immoveables does not affect the letter 
(1^0) VmX.J. 964=34 Mad. 74 =(i 9IO) M.W.N. 
256=8 M.L.T. 97=6 Ind. Cas. 579- 

Art izo— Suit for partition of moveables andm- 

movables-Period of limitation ‘'c 262 

and immoveables. (i?03) 6 Bom. L R. 1-31 262 

= 14 M.L.J. 8=^1 1.A. 10 (P.C.). 

—Arts. 120 and 144— revenue records— 
Suit for share. 

Where several persons hold property jointly an 
ob^^ctiin by one of them to the accuracy of an entry 
fn ffie revenue papers must be regarded as an objection 
Sade on behSf of all. A suit by such co-sharer 
hJVCivil Couit to have his share properly determined 
{2 nnVrtn*. for the concction of the entry but one for 
lirtifion of the share which actually belong to Wrn 
and of which he is m TOssewion. 7 O.L.J. 237-2 
U-P.L. R. G-C.) 74=55 Ind. Cas. 412. 

17, Partnership. 

Arts 120. 6x and 106.— Where partnership 

results in a loss and a princiwl pamcr having 
to bear his share of it, sues )m Sub-partner ^ the 
rec^ of the portion which the latter is bound 
to TOUtribute under the special contract between 
them, the suit is not governed by Art. xo6 or 

but by Art. IZO. 65 M.LJ. 789**38 L*W. 
8 s 8«>A1.R. 1934 Mad. I2ss(i938) M.W.N. 1382* 
57 Mad. 347-148 Ind. Cas. 204. 


—Arts. 120 — Suit for dissolution of partner- 
ship. 

A suit for taking accounts is one ft>r dissolution 
of an existing partnership and is govcincd by Aii. 120 
and 113 and not by Art. 62- A.I.R. 1934 Bum, 491 = 
36 Bom. L.R. 1068=154 Ind. Cas. 680. 

. - Art. 120 — Dissolution of partnership. 

A dissolution of a partnership is not a rescissio!i 
of a contract and as there appears to be no article 
specifically dealing with a suit for dissolution, Art. 12O- 
Limitaiion Act would apply, no Ind. Cas. 349—^ 
Rang. 198= A.I.R. 1928 Rang. 16O. 

Arts. 120, 106 and 116— Partnership entered for 

a term of 60 years in 1919— Deed registered— One 
of the partners dying in 1920 — The other partner 
alienating his interest in 1919 — Suit by remaining 
partner for amounts wiihin 6 years of alienation but 
after 3 years of death in 1920— Partnership, held, 
dissolved in 1920— Suit not governed by Art. 120 or 
Art. 116 but by Art. 106. 39 , J^4=A.1.1<. 

1934 Mad. 162 = 57 378— (1934) M.W.N. 22 

66 M.L.J. 625 = 151 Ind, Cas. 81. 

Arts. 120 and 106 — Sun b> cxi cllc^l partner for 

dissolution of nartnersliip for accounts ai d share of 
profits — Art. 120 applicable and net Art. it-6. 12 
C.W.N. 455. 

Arts. 120, 150 and 62 — Hindu Joint family 

Partnership— Claim against famUy for moneys 
advanced — Limitation — Barred debt. 

A suit by a partnership consisting of some of the 
members of a joint Hindu family against the f^ily 
for advances made to it out of the partnership funds 
is governed by Art. 120 if not, by Arts. 57, 01, 62 or 
115 of the Aa. The claim cannot be enforced in an 
action for partition after it has become barred either 

by way of equitable set off or as an item in the account 

of dealings between the family and the partnership 
or by treating the liability of the family as assets. 34 
M.L.J. 32=44 Ind. Cas. 428. 


18. Possession. 

Arts. 120 and 144— ApplicabUity— Decree 

against manager of Hindu Joint family— ^Exe- 
cution sale of Joint family property— Suit by 
purchaser for possession — Limitation. 

Art 144 and not Art. 120 of the Limitation Act, 
applies to a suit for possession by an auction-purchaser 
of a particular joint family property described with 
boundaries in his sale certificate, sold in enforcem^t 
of a decree obtained by a cieditor agamst, inter alias 
the manager of the family. I-L.R. (1946) Bom. 
109=224 Ind. Cas. 206=47 Bom. L.R. ii02=A.l.K. 
1946 Bom. 192. 


Arts. 120 and 144— Suit for possession by 

auction-purchaser of mortgaged land leased 
subsequently. 


In a suit by mortgagee-auciion-purchaser for the 
possession of certain land which was leased out by the 
mortgagor, After its mortgage, it is not necessary 
for the plaintiff to sue for pray for cancellation of 
the lease and the case is not governed by Art. 120 
but by Art. I44- ^936 O.W.N. 399 = 1936 R.D. 
168 = 12 Luck. i6i=A.I.R. 1937 Oudh 146=162 
Tnd. Cas. 22^. 


A rts. 120 and 91 — Sale by guardian of immovable 
property of ihis ward without sanction of Court — 
Subwquent sale with sanction, to another— Suit by 
subsequent purchaser for possession against purchaser : 
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Hold, iliat subsequent purchaser was entitled 
to ';cc for pos<ossion wnhout being required to have 
the previmissalc set aside. Hence the suit was governed 
by .^n. 120 ar.d not Art. 91 of Limttt.tion Act. 34 
C.WN. 948=A.I.R. 1931 Cul. 131=58 C. 128=: 
130 Ind. Cas. 273. 

‘Art. 120 — Suit for joint possession. 

transferee of the undivided interest of one of 
several co-owners iloes not get right to immediate 
possession, but if he wants separate possession of 
It is purciiuse. iic must su. for partition. If co- 
'’wners want common enjoyment of such property 
liefore paiiition they must sue for joint possession 
and to sucli s its Art. 120 applies, iii Ind. Cas. 
76 ---10 N.h.J 174— A. I. R, 1928 Nag. 96. 

; Arts. 120 and 142 — Suit for possession of 

immovable property. 

Where the suit is on ihe face of it one for recovery 
of pos'?ession of immovable property who had taken 
unlawful possession thereof and has! planted new 
trees thereon : 

Held, that the suit is governed by Art. 142 of the 
Limitation Act. A prayer for removal of the recently 
planted trees is merely ancillary to the claim for 
possession will not t«ake the case out of Art. 142 and 
make Art. 120 applicable. 66 Ind. Cas. 799=9 
O.L J. i 7=A.I.R. 1922 Oudh47, 

Arts. 120 and 144 — Non occupancy ryot, suit by 

for recovery of possession — Specific Relief Act, S. 9 : 

Held, by F.B. (Prinsep, J., dissentiente): — that the 
remedy in S. 9 of the Specific Relief Aa is not the 
only remedy which tlic Legislature has provided for 
a non-occupancy raiyat who has been dispossessed 
otherwise than in due course of law. 7 C.W.N. 
218, Overruled. The period of limitation applicable 
to the case of a non-occupancy ryot who has been 
dispossessed from his holding otherwise than in 
execution of a decree is other 6 or 12 years as provided 
m Art. 120 or Art. 142 of the Limitation Act. (1904) 

8 C.W.N. 446=31 C. 647 (F.B.). 

■ Arts. 120 and 144 — Suit for confirmation of 
possession. 

A suit even though framed for confirmation of 
possession, may be treated as one for recovery of 
possession if plaintiff’s title to recover possession has 
not been barred by limitation but where the pi lintiff 
in such a suit makes a case that he is in possession, 
but fails to proye his possession, the Court will not 
give him possession even though he proves his title 
and the suit has been instituted within the limitation 
prescribed for suits for recovery of possession. 44 
Ind, Cas. 996 (Cal.). 

19. Pre-emption. 

Art. 120 — Applicability — Pre-emption on fore- 
closure. See LIMITA'I'ION ACT (9 of 1920), 
ARTS. 10 AN 13 120. A.I.R. 1950 All. 647. 

Arts. 120 and 10 — Applicability — Suit for 

pre-emption imder Ss. 177 and 183, Berar Land 
Revenue Code. 

Art. 120, and not Art. 10 of the Limitation Act 
applies to a suit for pre-emption under Ss. 177 and 
183 of the Berar Land Revenue Code, I.L.R. (1949) 
Nag. 465 = 1949 N.L.J. 290. 

- ^Arts. 120 and 144 — Subsequent transferee, 
limitation against. 

If a suit is brought against the original vendee 
withm the time allowed under Art. 10, but the 


subsequent transferee (to whom the property has 
been sold by the original veitdee) is impleaded as a 

• defendant after the period of limitation, the suit against 
the lutcr is governed cither by Art. 120 or Art. 144. 
1938 A.WR. 869=A.I.R. 1939 All. I58=(i939j 
A.L.J. 35 =I.L.R. (1939) All. 220=180 Ind. Cas. 33. 

Art. 120 — Suit by pre-emptor against another 

pre-emptor. 

Where a pre-emptor institutes a suit against another 
pre-emptor, claiming his superioi right of pre-emption 
and tirat the decree obtained by such other pre-emptor 
is based on fraud, the article applicable is Arr. 120. 
A.I.R. 1936 Lah. 503 = 164 Ind. Cas. 366, 

• Arts. 120 and 10— Suit for Pre-emption — 

Punjab Pre-emption Act (2 of 1905) Ss. 25 and 
29 — Suits by rivals in Pre-emption against one 
another. 

In suits by rival pre-emptors against one another in 
respect of the same sale, the period of limitation is 
that prescribed by Art. 120 and not Art. 10 nor even 
that in Section 29 of the Punjab Pre-emption Act 
because the last contemplates only a suit by a pre- 
emptor against the original vendee. 186 P.W.R. 
1912=80 P.R. 1912 = 14 Ind. Cas. 328. 

Art. 120— Pre-emption. 

Vendee already holding possession as tenant prior 
to foreclosure under conditional mortgage— Art. 10 
does not apply — Case is governed by Art. 120. 102 
Ind. Cas. 22 = 1 L,C. 38=A.I.R, 1927 Oudh 212. 

Arts. 120 and 10 — A suit for pre-emption in respect 

of a lease must be brought within six years from the 
date of lease deed and not from the date of its registra- 
tion. Art. 10 does not apply in the case of a lease as 
this transfer is not a sale. 95 Ind. Cas. I38=A.I.R. 
1926 AH. 549. 

Art. 120 — Suit for pre-emption— Limitation 

— Starting point. 

In a pre-emption suit the limitation runs from the 
date of registration and not from the date of execution 
of the deed of sale and the article applicable is 120. 
Seaion 47 of the Registration Act does not apply 
tolhe case. 6S Ind. Cas. 7I5=A.I.R. 1922 Nag. 200. 

Art. 120 — C. P. Tenancy Act (1898), S. 41. 

In a suit for pre-emption under S. 41 (5) where 
the tenant had merely given notice but had not actually 
sold bis holding. 

Held, that Art. 120 applied to the case. 65 Ind. 
Cas. 959=A.I.R. 1922 Nag. 14, 

Arts. 120 and 10— Pre-emption of perpetual 

lease. 

A suit to pre-empt, perpetual lease is governed 
by Alt. 120 and not Art. to. 62 Ind. Cas. 884=19 
A.L.J. 442=A.I.R. 1921 All. 154. 

Arts, 120 and 10— Pre-emption — Property 

not in possesson of Vendee. 

Where the property sold is not in the possession 
of the vendee but in possession of the trespasser and 
a pre-emptor files a suit for pre-emption. 

Held, per Krishnaut J . — Limitation commences mly 
when possession is taken, where the sec»nd part of 
third column of Ait. 10 does not apply to the case. 

Per Napier J. — In such a case where possession 
is not taken due to ^e property being in the posses- 
sion of a trespasser and the vendor consequently 
being unable to give possession to the vendee. Art. 10 
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does not apply but Art. 120 applies. 62 Ind. Cas. 
.27 = 13 M.L.W. 268 = 1921 M.W.N. 207=A.I,R- 
1921 Mad, 554=40 443. 

Aft. 120 — Suit for pre-emptior where vendee has 
eot only formal possession. See LIMITATION ACl, 
ART. 10. 3 Bom, L.R. 767 = 5 C.W.N. 888 = 24 A. 
17=28 I.A. 248 (P.C.). 

Art, 120— Suit for pre-emption— Suit by 

othidar. 

A suit by othidar for pic-emption is governed by 
Art 120 and time runs from the date he comes 10 
know of the sale and its terms and not from the date 
of sale. 38 Mad, 67 = 12 M L.T. 535“^3 M.L.J. 
607 =(1912) M.W.N. 1217 = 17 Ind. Cas. 337. 

Art. 120 — Suit for pre-emption. 

The limitation applicable to the case of a second 
vendee in a pre-emption suit is the one in Art. 120 
of the Act. 16 I.C. 70, foil. 49 P-R. 1914=252 
P.L.R. 1914 = 160 P.W.R. 1914=25 Ind. 0»s. 443. 

— — Art. 120— Suit for pre-emption — Punjab Pre- 
emption Act. 

In a suit for pre-emption, if the sale had H'cn 
effected more than six years before tite Punjab 1 re- 
emption Act (2 of 1905) came into force, the sint 
1$ barred under Art. I20 of the Limitation Act, find tne 
plaintiffs could not avail themselves of the special 
extension of time for one year given by S. of the 
I^njab Pre-emption Act. 98 P.L.R. 19^—91 P-W.R. 
1909=4 Ind. C^. 935. 


20. Profits. 

See also NOTE 27. 

Art. 120— Applicability — Application by Official 

Receiver under S. 4 > Provincial Insolvency Aa, for 
rents of property in possession of alienee from date 01 
alienation by debtor and ouster by Receiver 
decision setting aside elienation as 
fictitious— Limitation— Starting pomt. LIMI l A- 

TION ACT, ARTS. 109 AND 120. 52 Bom. L K. 
6o6=A.I.R. 1950 Bom. 399. 

Art. 120— Fraudulent transaction set Mide— 

Application by Receiver for mesne profits and interest 
from transferee— Application under S. 54 of Provincial 
Insolvency Act (1920)— Transfers by insolvent 
prior to Adjudication set aside — Application by 
Receiver for mesne profits and interest from transierec : 

Held, that the claim for interest was governed by 
Art. 120 and the Official Receiver oiuld recover interest 
only for six years preceding his subsequent appli- 
cation. A.I.R. 1946 Mad. 207=58 L.W. 665 = 
(1945) 2 M.L.J. 557 = 1945 M.W.N. 772. 

— — Art. i2(^Me8oe profits— Suit for recovery 
by auction-purchaser. 

A suit for mesne profits where the possession of the 
suit property was obtained by the defendant under 
the purchase at the Court auction is not governed 
by Art. 120 but by Art. 109. A.I.R. 1942 All. 358 — 
1942A.W.R. 278=(I942) A.L.J. 41I“LLR. (1942) 
AU. 671=203 Ind. Cat. 223. 

— Arts. MO and 109— Mesne profits, suit for— 
Possession In execution of a decree subsequently 
set aside — Right to sue for mesne profits, when 
accrues. 

Art 120 applies to a suit for mesne profits of land 
held in sudr possession, and the plaintiff is within 
time if he brings his suit within six years from the 


date on wliicli his riglii to sue uctii.vd Hk rignt 
to sue in such a case accrite«.i when ihc execution 
proceedings in wliich the dcfendaiii ithluiiiei! pov'-e^- 
sion arc set aside as fraudulent, i he siiii being in 
time, there is no law against the plainiifT recovering 
mesne profits for tlic whole period during whicli lie 
was keot out of nosscssion. (1905) 3 C.L.J 182. 


Art. 120 — Suit to recover profits wrong- 
fully withheld. 

Where a person has been placed in rightlul posses- 
sion as custodian (^stiprardur) and he rightfully 
the profits in that capacity but wronglully withheld 
them, a suit to recover profits is not governed by Art, 109 
or Art. 89 but by An. 120. A I R. i94i 
= I.L.R. (1942) Nag. 92 = 1941 N.L J. 184 = 201 

Ind. Cas. 220. 


Art. 120 — Suit for share of profits — Co- 

iharers. 

The suit by tlie other co-sliarers for recovery of 
:heir proportionate share of the net produce of the 
'ommon land cultivated by the defendant co-sharer 
,n exclusive possession is governed by Art. 120 and 
not by Alt. 109, Limitation Act. A.I.R 1941 
90=21 PL.T. 854=7 B.R. 425=20 Pat. 162 = 192 


Art. 120— Suit for share of profits— Co- 


iharers. 

A suit between two co-sharers for a share of profits 
•ealised by the co-sharer in possessi^ is governed 
jy Art. 120 and not by Art. 89. ^936 R.D. 29® 

1936 AJl. 706=(I936) A.L.J. 984 = 1936 A.W.R. 


Arts. 120 and 109— A suit by one co-sharer 

against another co-sharer (who is in exclusive possession 
of the joint property) is governed by Art. 120 and nor 
by Art. 109. A.I.R 1933 Luh. 951=35 R L.R, 208 = 
147 Ind. Ois. 909. 


Art. 120— Co-sharer. 

Where a co-sharer who had been given symbolical 
possession in execution of a decree for joint possession 
under S. 264 of C.P. Code, 1882. (0. 21, R. 36 of 
Code of 1908) sued for partition and separate posses- 
sion. 

Held, that he should be allowed mesne pr^ts for 
a period of six years only prior to the suit. 29 C.W.N. 
270=A.I.R. 1925 P-C. 93 (R -C.). 

Art. 120 — Share of rents collected by co- 
sharer. 

Art 120 and not Art. 62 or 48 or 49 or 109 applies 
to a suit by one co-sharer against another for a share 
of the rent collected by the latter, the rent being due 
in respea of land held by the co-sharers not separately 
but jointly. 66 Ind. Cas. 876=34 C L.J. 508=A.I.R. 
1921 Cal. 77- 

Art. 120 — Suit for profits — Village profits— 

Bitfden of proof. 

A suit by a co-sharer to recover his share of the village 
nrofits from the managing co-sharer is governed 
by Art. 120. 10 C P. L.R. 98, foil. 13 N.L.R. 127=41 
Ind. Cas. 848. 

Arts. 120, 36 and 2x5— Suit for profits— 

Action as between co-sharers for profits of ferry. 

A suit by one co-sharer for recovery of the profits 
of a ferry from another co-sharer is governed by 
Art. 120, Sch. I of the Act, and not by.Art. 36 or 
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45 of Sch. I of the 'i.iid Act. i Pat. L J, 69 =35 Ind 
O'?. 430. 

Art. 120 — Suit for profits — Punjab Tenancy 

Act, S. 77 (3) 'kh 

suit by a co-sharcr in a holding under S. 77 (3)(yt) 
<>t the Punjab Tenanct' Act for a share of the profits 
comes under .\rt. 12c of the Limitation Act. 5 P.R. 
;Rev ) 1915 P.W R. 1915 (Rcv.)=32 Ind. Cas. 102 

Art. 120 — Suit between co-owners. 

Neither of t’-.e conditions assumed by the first 
coii'.inn of Art. 109 c.in properly apply as between 
co-owners inasmuch as in the case of co-owners the 
property cannot be said to belong to the plaintiffs alone 
y'.or could the profits received by the other co-owners 
|ie held to h.ive been wrongfully rec.ived by them. 

{ ho Prttcle apphcsblc to a suit by a co-owner for 
Jti? share of the profits n-ceived by the other co-owners 
i , therefore. Art 120 and not Air. 109. 41 L W 
J38 “Ci 935 ) MAV.N. io 7*=68 MLJ. 487=A.I,R. 
1935 Aiad. 73 i=.-i 56 Ind. Cas. 640. 

Art. 120 — Suit between co-owners. 

The first respondent sued the first appellant in 
1923 for divorce, partition of properties and mesne 
profits, and a decree was passed for divorce and a 
tJiird share in the properties and a sixth share in the 
mesne profits. Subsequcnily, 0 suit was instituted 
in 1930 for a third share of the rents and profits, for 
7 years from 1923, in respect of the one-third share 
whidi had been decreed in the previous suit. The 
properties in respect of which mesne profits were 
clairned were originally joint properties in possession 
of the appellant and no partition had actually been 
effected according to the terms of the decree in the 
previous suit till date of the present suit ; 

Held, that the suit was governed by Art. 120 and 
it did not come under Art. 109, as the possession of the 
appellant at the date of suit was that of a co-owner ; 
nor did the case fall undci Art. 62 as none of the co- 
owners are entitled in respect of undivided land, 
to any specific part. A.I.R. 1931 Rang. 150*131 
Ind, Cas. 511. 

Art. 120 — Suit by Hindu sons to declare 

alienation by father invalid— Sons declared 
entitled to certain share — Subsequent suit by 
sons for share of profits — Limitation. 

Whore, in a suit by the sons of a Hindu to set aside 
an alienation made by the father, the sons obtained 
a dccliratory decree that th:y were entitled to thiee- 
fourths of the property purchased by the alienee 
and that the latter was entitled only to one-fourth 
share and the sons subsequently instiiuted a suit 
against the alienee for profits from the date of the 
preliminary decree in the previous suit ; 

Held, that the alienee’s possession after decree 
was not necessarily wrongful inasmuch as he could, 
as a co-owi!cr, be lawfully in possession on behalf of 
himself and the other co-owners and the suit was not, 
therefore, governed by Art. 109 but by Art. 120. 
(1936) M.W.N. 410=43 L.W. 7 o 6=A.I.R. 1936 
Mad. 654 = 162 Ind. Cas. 771. 

— ' — Art. 120 — Suit for rents and profits by co- 
heirs. 

Where the profits in question are not mesne profits 
at all, that is to say, not profits wrongly received by 
the defendants but are rents and profits of land to 
which both the plaintiffs and defendants as co-heirs 
have a claim, the article applicable is Art. 120 and 


not Art. 109. A.I.R. I939 Rang. 365=1. L.R. 1940 
(Rang.) 136 = 186 Ind. Cas. 210. 

" Art. 120 — Suit for profits of immovable 
property by co-heir. 

Art. 120 applies to an action claiming profits of 
immovable property against a person who is in occu- 
pation of land as a co-heir. A.I.R. 193S Rang. 416= 
178 Ind. Cas. 475. 

Art. 120 — Suit by co-heir. 

Suit for share against co-heirs in possession and 
management of estate consisting of immovables and 
business — Article 120 governs the case as regards 
business. A.I.R, 1936 Rang. 407 = 166 Ind. Cas. 504. 

Art. 120 — Suit by person who is not a co-sharer 

within the meaning of Agra Tenancy Act entitled to 
enjoy profits only without having the rights of posses- 
sion, partition 01 transfer, for his share of profits is 
governed by Art. 120, Limitation Act. (1932) A.L.J. 
177*16 R.D. i 90=A.I.R. 1932 All. 272 = 135 Ind. 
Cas. 836. 

— — Arts. 120 and 109 — Reversioners suing transferees 
from widow as trespassers — Decree on the footing tliat 
possession of trespassers after widow’s death was 
wrongful — Subsequent suit for mesne prc^cs — Art. 109 
and not Ait. 120 applied as defendants could not be 
said to be in receipt of profits as co-sharers. 1935 
O.W.N. 985 = 1935 R.D. 45I=A.I.R. 1935 Oudh 
515 = 11 Luck. 435 = 157 Ind. Cas. 960. 

Arts. 120 and 109 — Co-tenants. 

Where a peison prevents his co-tenants from 
obtaining from the field such profits as it is capable 
of yielding and takes possession of the whole field 
as his own he is liable to account for the mesne profits. 
Article applicable to such a suit is Art. 120 and not 
Art. 109. 32 Cal, 837=A.I.R. 1922 Mad. 150 (F.B.), 
Foil. 105 Ind. Cas. 777=A.I.R. 1928 Nag. 65. 

-'-Art. 120 — Profits — Received by agent. 

In a suit by the principal against agent for rents 
and profits of the suit property, if there was no demand 
and refusal of accounts, tne agent is liable to acroimt 
for all the amounts received on behalf of the plaintiff. 
It is immaterial in such a case whether Art. 89 applies 
on the ground of agency, on /\rt. 120 applies 
on the ground of absence of specific contract of agency. 
114 Ind. Cas. 364=A.I.R. 1928 Mad. 1236. 

— -Arts. 120 and 10^— Profits of intestate’s 
property. 

To a suit for subsequent profits on the share of the 
claimant which do not form part of the property of 
the intestate. Art. 109 will not apply but Art. 120 
applies. 76 Ind. Cas. 855=1 Rang. 405=A.I.R. 
1924 Rang. 155. 

Art. 120— Profits of business. 

' Where the business was wound in 1895 and at 
least by 1897, the plaintiff knew perfectly well exactly 
how he stood in the matter. 

Held, that Art. 120 applies and the time for suit 
for the iccovery of the bailee became barred at 
the latest after six years from 1897. 75 Ind. Cas. 
848=18 M.L.W. 99=1923 M.W.N. 867=A.I.R. 1923 
Mad. 679=45 M.L.J. 233. 

—Art. 120 — Land attached under Cr. P. Code- 
Profits withdrawn by one party. 

Certain lands which were the subject of dispute 
between the owners of contiguous plots of land were 



1721 


I7J2 


LIMITATION ACT (1908), ART. 120- 20. I»rulir. 


attached under S. 146 of the Cr. P- Code and Pending 
suits for establishment of the rights of the parties, 
the defendants withdrew the profits of the land deposited 
inCouit. The suit was ultimately compromised 
and plaintiff become entitled thereunder to the l^d 
in dispute. A suit for refund of the profits with- 
drawn by defendants was held to be governed by 
Art. 120 and not Art. 62. 72 Ind. Cas. 1041=50 Cal. 

475=A.I.R. 1923 Cal. 379. 


Art. 120 — Suit for mesne profits— title 

subsisting— Declaratory suit barred — Limitation 
Act, Art. 120. 

Where the right to property is not extinpiishcd 
and the title is subsisting tliough a suit for declaration 
thereof may be barred, the owner’s right and remedy 
in respect of the rents and profits derived from me 
property remain unaffected and Art. 120 is applicable 
to a suit for their recovery, the right to sue .acermng 
from time to time as the profits arc received. The 
profit for 6 years preceding the suit is recoverav Ic. 
21 C. 157, foil. (1902) 26 M, 410. 


21. Refund. 

Aru. 120 and 62— Applicability— Suit by auctioa- 

purchascr for refund of purchase-money— Judgment-^ 
debtor having no saleable interest in piopcrty — 
Allegation of fraud against dccrcc-holdcr— Limitation— 
Starting point. See C. P. CODF., O. 21, R. 9*- I-L.R. 
(1948) I Cal, 479. 


of purchase-money against decree-holder is 
maintainable. 

Where an auciion-p icliaser lu'.s pnriioii cl '). 
propertv purchased by him under a decree p:i .ed 
in a suit by a third prrty. his suit fer recovery of 
purchase-money is governcsl by tlireo years’ rule citl'er 
under Art 62 or Art. 97 ; »iid Art. 120 does not 
apply. A.I.R. i937 Oudh 286-1937 O.WN. S3. 

Arts. 120 and 62— A conveying property to 

B benami — Subsequent sale by B to C — Suit by 
A for recovery of consideration money received 

by B Suit is governed by Art. r20 and not by 

Art. 62. 

A conveyed certain piuptiiy to li benami. B 
subsequently sold the property to one C. A brought 
a suit for recovery of the amount of consiuerniion 
received by B : 

Held, that the claim of A •agaiii'-t B was an equiuiM 
one. being a claim in respect of moneys received and 
held by the benamidar. a person in the position ol .1 
trustee, for the benefit of the real on ner, and the suit 
was governed hv Art. I20 and not by An. 62. A I 1< 
1946 Mad. 2.18 = 59 Mad L W. 109 -(i94''; i M^d 
L. J. i 40=(1946) Mad WN 117. 

Overruling— A l.R. 1916 M.. : 1 t 9»5 M.W.N. 

215 = 28 Ind. Cas. 495. 

—Arts. 120 and 97 — Refund of money vA'ongly 
paid* 


Art. 120— Suit for refund— Suit by auction- 

purchaser— Judgment-debtor having no saleable 
interest. 

A suit by an auction -purchaser to recover the 
purchase-money under S. 315 CP.C., 1882. on the 
ground that the judgment-debtor had no saleable 
interest in ihc property sold is governed by Art. 120. 
35 All, 419= II A.L.J.6o6=i9lnd. Cas. 986. 

Arts. 120 and 62— Suit for refund by auction- 

purchaser— Judgment-debtor having no saleable 
lotercst* 

Art 120 applies to a :>uit hy the auction-purchaser 
for tlic recovery of the purchase -money on 
covery of the absence of interest m the )uoemcni- 
deblor and not Art. 62. 12 M L.T. 431— ^3 M LJ. 

487* (1912) M.W.N. 1130 = 17 Ind. Cas. 437- 

Art. x20-ApplicabUity— ExecuUon s^c-- 

Sale price rateably distributed— Suit by third 
party— Declaration that property sold was not 
fudgment-debtor’s— Suit by purc^ser for refund 
from creditors who were paid— LimitaUon— 
ArU. 62 and 97 * 

Where a purchaser at a Court sale deposits money 
which is paid out to the creditors of the judgment - 
debtor raieably, and subsequently in a smt by a ^ird 
party the property purchased at the Cemrt sale is 
declared not to belong 10 the judgment-debtor, a suit 
by the aucuon-purchascr for recovery of me money 
dcpositcil by him in Court from the creditors who 
were paid ratcably is governed by An. 120 of the 
Limitation Act. Neither Art. 62 nor Art. 97 applies 
to such a case. These two arodes contemplate only 
a suit foi recovery of money by one contracting party 
from another either as money had and received or on 
failure of consideration. 228 Ind. Cus. 479. 


Suit for refund of money wrongly piid — 1\! - ley 
paid to redeem mortgage — .Suit for lor.'c:. .re 

by pers'm having mortgagee interest — P.o’;v.cni 
held to be wrongly made — Decree for forccli ire — 
Suit for refund — Article 97 and not Art. T20 
AI R. 1935 Oudh 378 = 1935 O.W.N. 549 11 
Luck. 110 = 155 Ind. Cas. 299. 

Art, 120 — Refund — Of subscription. 

Where an association consists more th.in 20 persons 
blit it is not registered and the members 
bring a suit for ttie return of siibsCiiptii)ii 
money paid the promoter after conversion of 
the property of the avsociation into cash into 
which the s.iid money is changed such suit is 
governed by Art. 120 and not by Art. 62 for 
such money is not received by the promowr for the 
Use of the members. 120 Iiul Cas. 902 = 7 Rang. 
540 = A.I-R. 1930 Rang. 21. 

Art. 120 — Refund of purchasc-mouey. 

Pl dniiff sued for specific pei forniancc of a comract 
of mortgage with possession in default of redemption 
within three years. Tiie defendants filed a cross- 
suit for possession of the land (the mortgage being 
oral.) A decree was passed for possession in defen- 
dant’s suit and plaintiffs’ suit for specific performance 
was dismissed. The plaintiffs then filed a suit for 
refund of the money. 

Held, that Art. 120 applied and that the cause of 
aaion arose after the dismissal of the suit for specific 
performance. 92 InJ- Bur. L.J. 160= 

A.I.R. 1925 Rang. 373- 

Art. 120 — Suit for refund of the money wrongly 

recovered under a decree would be governed by Art. 
120 of the Limitation Act and the period would run 
from the date of decree. 71 Ind. Cas. 427=A.I.R. 
1923 Nag. 94- 


•Arti. lao, 6» and 97— Execution inle— Right* 
purchaser— Refund of purchase-money— 
:don-purchaser, subsequently, losing pro- 
ty wholly or partially, under decree by third 
ty— Suit by such aucUra-purchater for refund 


- - Artii Z20 and 62— Application for rateable 
distribution dismissed — Suit for refund of money 
paid to defendant— Limitation. 
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When an application for rateable distribution was 
dismissed and a revision petition to the High Court 
was also dismissed, a subsequent suit for refund 
of money paid to another judgment-debtor filed after 
3 years from such payment but within 3 years from 
the date of dismissal of the revision petition was held 
barred under Art. 62, Art. 120 not being applicable. 
15 B 438 ; 23 A 313 ; 32 C. 527 ; 30 SI. 4591 37 M. 
381. foil. 39 Mad. 62 = 16 M L.T. 509=27 M.L.J. 
6.40 = 1 L.X^’. 952=26 Ind. Cas. 219. 

Art. 120— Suit for refund — Fraudulent 

mortgage of Sir lands. 

W'here defendant fraudulently gets his sir land 
mortiMged with possession to tlic plaintiff the plaintiff 
is entitled to a simple money decree for the sum 
avlv.inceJ with such interest as the might find 

due. The claim falls itni’ei Arts. 95 and 97 and not 
under Ails. 116 and 120. 13 O.C 148-^6 Ind. Cas. 
1013. 

22. Reimbursement. 

Art. 120 — Suit for contribution. 

.\ claim for contribution in respect of a share of the 
amount spent by the plaintiff for purchase of stamps 
for a sale ccrtific'.te issued in respect of properties 
jointly purchased by him and the defendant is governed 
by Art. I20, and not by Art. 61, The cause of action 
in such a case does not arise when the stamps arc 
purchased but when tlicy are actually utilised for 
the purpo..e in question. A.I.R. 1941 Mad. 96 = 
(1940) 2 M.L.J. 494 = 52 M L.W. 5 o 8 =(i 940) 
M.W.N. 982 = 193 Ind. Cas. 823. 

Art. 120 — Suit for contribution. 

Mortgagees sub-morigaging their rights — One of 
tlie mortgagees paying his share — Sale of mortgagee 
rights due to default of other mortgagee — Suit for 
contribution by other mortgagee. 

Held, Art. 120 not applicable. 10 O.W.N. 919 = 
A.I.R. J933 Oudh 478=147 Ind. Cas, 1042. 

Art. 120 — Reimbursement. 

There was a dispute between A and IS, and C was 
put in charge of the property has a superdar pending 
the determination of the lights of A and IS. After 
these rights were determined and C had restored 
possession C was sued for their wages b> two watchmen 
whom Jic liad appointed to watcli the standing crop. 
C paid up the decrees and instituted a suit against 
A and B for recovery of the money he had to p.ay 
to the watclunen. 

Held, that the suit was governed by Art. 61, or 
Art. 120 and not by Ait. 102, C was entitled to be 
reimbursed by A and B. The cause of action in favour 
of C arose when he paid up the decrees and suit by him 
witltin three years of payment was in time. A.I.R. 
1930 Oudh 421. 

— —Art. 120 — Sale of patni in a rent-decree— 
Surplus withdrawn by a creditor of one patnidar — 
Sale subsequently set aside— Zamindar made 
to pay whole purchase-money — Suit by Zamindar. 

Cermin patni was sold for arrears of rent and 
was purchased by a third party. The zamindars 
took out tlieir dues from the purchase-money and 
the bilance remained in deposit. A decree-holder 
against one of the patnidars attached the surplus 
sale proceeds and realized his dues in fiiil under 
that attachment. Some of the darpatnidars, subse- 
quently brought a s.iit to have the patni sale set aside. 
The suit was decreed and the zamindars had to refund 
to the auction-purchaser the amount which the auction- 


purchase: had paid for the putni at the patni auctions. 
IJiereaftei, a suit was brought by the zamindars 
against the decree-holder to recover with interest 
Rs. 161 which he had withdrawn by attachment under 
the money decree. 

Held, that the decree-holder was liable to refund 
the amount and as decree-holder, when he took the 
money or the Cnurr when it handed over to him the 
money, did not intend the money to be for the use 
of the xamindars. Art. 62 did not apply but die rcsiduarry 
Art. 120 would apply, no Ind. Cas. 49=47 CLJ 
369- AIR 1928 Cal, 29.. 

Art. 120 — Contract of indemnity. 

Defendant agreed in 1907 to indcmni.y plaintiff 
In' paying off the mortgage within a month but the 
non-paymcJH to the mortgagee widnn a month was 
not accepre.! by the plaintiff as a breach of the contract 
and indeed the contract between the parties was treated 
' y both parlies as being open and remaining open 
''ini! the events n-hich c Iminatcd in the sale in 
•■xcciuion of mortgage-decree in 1919 

Held the defendant undertook a liability to indemnify 
the plaintiff against any claim by tire mortgagee and the 
cause of action under tliat contract of indemnity did 
not arise until the plaintiff suffered a loss by being 
ejected from the property. 74 Ind. Cas. 209 = 17 
M.L.W. 453=rA.I R. 1923 .Mad. 492. 

Art. 120 — Expenses of litigation. 

Article 120 and not 61 or 59 applies to a suit for 
contribution for expenses incurred by plaintiff from 
his co-plaintiff and limitation begins from the time 
when co-plaintiff got his share of the decretal amount. 
45 Ind. Cas. 786; 25 C.WN. 813 ; 34 Ind. Cas. 54, 
foil, 70 Ind. Cas. 405 = 1922 M.W.N. 608 = 16 iML.W. 
231=31 M L.T. 164= A.I.R. 1923 Mad. 64=43 
M L J. 271. 

— -Art. 120— Fine paid to Government. 

Wlicrc the defendant used the plaintiff’s huid with- 
out his permission for non-agricultural purposes 
and in consequence thereof the plaintiff had to pay 
fine to Government and the plaintiff sued the defend- 
ant for recovery thereof. 

Held, tliat the suit is governed by Art. 120 and 
not 61. A.I.R. 1922 Bom. 257. 

Art. 120 — Where die debtor of an insolvent paid 

money to the auction-purchaser of the debt and 
subsequently the Receiver in Insolvency recovered 
the amount over again from him and he thereupon 
brought a suit against the auction-purcliaser to whom 
he had paid the money. 

Held, tliat the suit is governed by cither Art. 97 
or 120 and not by Art. 29 or 62. Art. 29 not being 
applicable as there is no wrongful seizure of movable 
property under legal process. 62 Ind. Cas. 9^9 = 
4L.L.J 164 =A.I.R. 1922 Lah 103. 

Art. 120 — Startiag point — Contribution. 

Plaintiffs and defendants were joint owners of a 
tank in a Municipality. As the tank was in an insanitary 
condition, the Municipality ordered the tank to be 
filled up. Plaintiffs filled up the tank. 

Held, diat the liability of the defendants to con- 
tribute did not arise in successive fragments as plain- 
tiffs paid money to the contractor from day to day j 
the liability arose when the tank was filled up and 
the contemplated benefit conferred. In such circum- 
stances Art. 120 and not Art. 61 was applicable, and 
the time ran against the plaintiffs from the date ox 
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completion of the work. 62 Ind. Ciis. 615 —25 C.W.N. 
8i3=A.I.R. 1921 Cal. 93. 

Arts. 120 and 132— Suit by trustee for re- 
imbursement for out-of-pocket expenses, 

A trustee of public trust has a first charge 
on the trust properties for the purpose of reimbursing 
himself for advances properly made for the trust and 
Art. 120 and not Ait 132 is the one applicable to a suit 
for recovery of monevs so spent. It is ooubjful whether 
Art. 132 can pioperly be applied to a case where a man 
lends money out of his own pocket to himself as trustee 
of a religious institution on the security of the trust 
property. 37 Cal. 229 (P C ), foil. The right of 
the ex-trusieo to sue for moneys advanced by him 
for the trust during his trusteeship docs not accrue 
before the date on which he' is judicially declared 
to be no longer a lawful trustee or pe.haps till he is 
dispo<^scsscd of such trust estate, in pcrsuance of 
the judicial dcchratjon!- 38 Mad. 260 = 28 M.L.J. 
347 =28 Ind. Cas. 290. 

Art. 120 — Trustee— Right to rc-imbursement 

from trust estate — Limitation. 

A suit for rc-imbursemeni from the trust estate 
in respect 01 the out-of-pocket expenses of a deceased 
trustee is not barred by limitation if brought within 
six years of the death of the trustee. 37 Cal. 229 = 
37I.A. 2-T-I4 C.W.N. 261=7 A.L.J. 125=7 M L.T. 
63 = 11 C.L.]. 220 = 12 Bom. L.R. 257=20 M.L.J. 
171=5 Ind. Cas. 404 (P.C.). 

Art. 120— Trustee — Expenses — Recoupment- 

Suit by trustee’s heirs. 

A suit by the heirs of a trustee to recover money 
expended on behalf of the trust by the trustee and 
not recouped to him is governed by Art. 120 and 
is in time if b/ouglvt within six years of the trustee s 
death. (1900) 5 C.W'.N 273. 


23. Remuneration for services. 

Art. 120 -Applicability— Suit by (iovcrninuii 

seivjitii>r arrears of pay. AVc LIMIl A 1 lON At. I , 
AK 1 102 (T 947 ) 2 MLJ 3 ^' 9-’947 I'd R. 8y - 

A.I.U. 1947 23 ( 1 - t-)- 


— Art. 120- Suit to recover salary. 

A claim to recover salary wrongfully witheld 
fills under Arr. 120, Limitation Act. A.I.U. I 943 
368-1943 OWN 118 = 19 Luck 163 = 207 Ind. Cas 

Oudll 178. 


sions of S. 90, Bombay Municipal A;:, 

is not rent within the meaning of Art. 1 10 .md a suit 
for recovery of such fees is goycrind ly Ail. 120 
as there is no other article wiihiii whicii )t cm l'>c 
brought. A.I.R. 193^ Sind 184 = 30 S.J.R. 146 - 
i6<s Ind. Cas. 369. 


Arts. 120 and 131-Suit for enhancement 

of rent. 

A suit for enhancement biought more than six 
yc.irs after the date of tlie final publiaition of the 
Rccord-of-Rights, in whicli the defendants are enter- 
ed as raiyats at fixed rates, is not barred by limitation 
as tlie Rccord-of-Rights does not create any rights. 
Article 120 docs not apply but Art. 131. governs ilu- 
aisc. A claim to enhance is a recurring cause ol 
action and limit uion runs from the date ol rcfu'.als 
2 P L J. 124 j foil. 72 Ind. Cas. 781 =A.I.R. 1924 1 ‘‘t. 
193. 

Art. 120— Assessment of rent— Starting point 

of limitation. 

An cn.iry in tJic Record of Rights tlwt a land is liable 
to assessment confers no title ;md c ainot be the si.art- 
ing point of limitation for a suit for assessment of rent. 
22 C.W.N. 685=46 Ind. Cas. 428. 


Art. 120— Rent suit— Suit by co-sharer. 

Suit for rent by 'a co-owner against his co-s!iarcr 
who occupied the property after tlie term fixed for 
such period is governed by Art. 120 and not by no 
or 115. 39 Mad. 54 = 33 Ind. Cas. 705 

Arts. 120, 61 and 99— Rent suit — Lambardar 

— Suit against co-sharer — Limitation. 

A Village belonged to three persons in cq”i’.l slir.rcs, 
The rents payable by tenants, togctl cr with tlie icntal 
assessed on the Sir zndKlntdkasi held by the Lambardjr 
and another co-sharcr, more tlian sufficed to cov^r 
all the iuinual expenses. By an arrungement among 
co-shai\rs no contribution used to be demanded 
from the third co-shaicr until the annual accounts 
where made up by the Lomb.irdar. 'I'hc Lambardar 
sued for the balance due from the tliird co-sharcr 
by rca-r>n of her failure to pay the rental assessed 
on the Sir Land and Khudkasht I eld by her. Held, 
that the suit was governed by Art- 120 and not by Art. 
61 or 99 of the Limitation Act. it N.l>R. 156 = 30 
Ind. Cjs. 960. 

Art. 120 — Assessment of rent — Decree of 

Revenue Court— Cause of action. 


Art. 120 — Proceedings for tlie recovery <>1 remu- 

rciuiions by a counsel arc governed by Art. 115 and 
no' by residuary Art. 120 of Limitafun Act. 1941) 43 
P.L.K. 97- 

Art. 120— Remuneration for services— Temple 

service. 

A suit by the dwaris of a temple for recovery of 
certain dues chimed by them as payable as remunera- 
tion in respect of their services in connexion with the 
temple is not a suit'covcrcd by S. 10, Such a suit is 
governed by Art. 120 and neither by Art. J02 nor 
by Art. 131. 94 Ind. Cas. 826 = 1926 P.H.C.C. 1 = 
5 Pat. 249=7 P L.T. 465 =A I.R. 1926 Pat.205. 

24. Rent suit. 

Arts. 120 and 110 — Fees charged by Munici- 
pality for issuing permission for use of Munici- 
pal land— Limitation. 

Tlic fees charged by a Municipality for issuing a 
pcrmiJbiun for use of Municipal land under tiic provi- 


A r.uit for assessment of fair rent biouglu within 
six years oflhe decree ofa Revenue Cduit, in a proceed- 
ing under S. io6 of the Tenancy Act, declaring that 
the land is liable to pay rent, is not barred by limitaiinn 
under Art. 120 of the limitation Act. 18 C.W.N. 
466 = 20 Ind. Cas. 910. 

Art 120 — R.iu — Revenue — Inam.^*.r— Inferior 
holder. LIMITATION ACT, ARTS, no, 120. 
3 Bom. L.R. 135 = 25 B, 556 

Arts. 120 and 110— Revenue, Public, Assign- 
ment of— Assignee's rlghts—Revcnue Recovery 
Act, Ss. 2 and 42. 

An arrangement by which the Government directs 
its ryot to pay to certain trustees of a mutt first cron 
assessment on the land. Instead of itself paying each 
to the said trustees Is not an assignment by Govern- 
ment of the public revenue to the trustees. The 
trustees on default by the ryot in paying the assessment 
should bring the matter to the notice of the revenue 
authorities, and it would be competent to the latter 
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to icaiizv the arrear tmJcr Act 2 of 1864 (Mad*-as 
and pay it ovoi to the trustees, hut t’'.e l.attcr will not 
be entitled to sue ut their own name for the amount. 
Ss 2. .12 of tlie Keeemic Recovery Aa are applicable 
only to public reveiiUe and not to realization of sums 
due to an institution like the plrintifT’s mutt. If the 
ir utees .;re euiitled 'rnder th.e urangement to sue, 
’ll their own I’vir cl lim is onlv a personiil one 

against the I'.oldcrs of i!te fund for tlie time being. 
\\'!;er: tile trustees not constituted Inamdars 
but a.v entitL-; uu. h :- t.ie -rrungement to sue in their 
own nitvi.s lor rite :trst ciop assessment, their claim 
i- I 't o.u' tor ie it_ itiLin tl-.e meaning of the Rent 
Reeov.ry Act or .\rr. ito of the I^iiiiitation Act. 
Sucli a elaim f dl -'ndei .\rt._ 120 nf the Limitation 
i\er. W'hcie lue' t'a'-ice' obfiine’d .. v.lceri;e peT'i'nallv 
for their el..irn ag.;i;, t the rep.-; .entative v-f die origin.;! 
I'V'H- vvlio agre;\l wit'i (.Jor^i.iin.'nt to p;.v (iwr lir’t 
crop sessm;nt to ilie ciustee-. the I'.r;7r .■-re imt 
entitk d aLo CO a decree ni rson'dlv -igaiiist ill ( ransferees 
wiio o.vre possessed !.f tlie land. ''1902, 13 A' LI 

248 2(j A1 730. 


25. Reversionary suit. 

Arts. 120 and 125— Applicability- Will bv 

Hindu corfereing life-estate bn widowed daughter 

and widow of nepd.cw — Alienation by legatees 

Suit by reversion . r to declare invalid and not 
binding on the ph intiffs— Limitation. 

The ripihieibility of Art, 125, Limitation Act, 
is onuiie i to cn^es in wliidi an alienation is good 
"or ill ■ alienor’s lifetime : the Article cannot appiv 
to Cjs..,s wtiere the alienation was void ob initio, or 
wliei’c it wonli.I nut bo necessary to bring a ‘uit to set 
udde such an alienation. Art. 12s however, conttm- 
plate. ca es of alienation by ferhalc holders which 
cannot be ignore.! by reversioners and which arc 
goovl unless they are set aside cither for want c-f consielcr- 
ation or leg '.) nccessit> or on other grounds. 

Where under a will, the daughter of the testator 
gets nothing more than what she is entitled to under 
the Ilinil" Law, she liolds possessii>n for life us a 
Hindu female as such aiid the will makes no difTertnce 
l'< her status as a Hindu female with liniiitcd powers 
of alienation. Where um’cr sucii a will, a widow 
wlio is not an iieir of the testator also gets a iife-csiatc, 
no question of alienation by her enuring beyond her 
lifetime can arise and there can be no necessity of bring- 
ing a suit for a declaration that an alienation by her 
not binding on the reversioners after her lifetime. 
In the c.ise ol the daughiei. it would be necessary 
for ilie reversioners to bring the suit to have it dccla.rcd 
that an alienation by the daugh.ter was cidier without 
consideration or not jnsrified by legal necessity. The 
reversioners cannot ignore the alienation made by 
the daughter who could, under the Hindu Law, make 
an alienation and the alienation would under certain 
circumstances, be binding even after her death. 
It would be necessary for the reversioners therefore 
to get this obstacle out of their way and when the suit 
is brought on the footing that she held the property 
as a Hindu female, Art. 125 and not Art. 120, Limitation 
Act would apply. As no declaration would be necessary 
in the case of the other legatee (who is not an heir), 
a suit by the reversioners of the testator for declaration 
th it a sale-deed executed by the two legatees was 
without consideration, not justified by legal necessity 
and tliereforc not binding on the plaintiffs, is governed 
by Arc. 125, Art. 120 would not apply. 29 Pat. 209 = 
A.I.R. 1950 Pat. 218. 

Arts. 120 and 125 — Applicability — Female 

in possession of property under will. 

Art. 120 and not Art. 125 of the Limitation Act 
governs cases where a Hindu or a Muhammadan 


female is in possession of property under a will or a 
gih mi cr vivos. 49 P.L R. i67=A.I.R. 1947 Lah 
290 {r.D.). 


Arts, 120 and 125 — Applicability — Suit bv 
reversioners challenging alienation. 

A and li inherited property from their 
lather. A sold her share to defendants. Reversioner 
(i.c sons of hj filed s it to set aside alienation. 

Jicki, Art. 125 CO!. templates that the reversioners 
cnaliengmg the alien '.cion must be immediately entitled 
to the propcitt, if alienator died on the date of the 
stilt. Hi.t f-it-ic even assi ming that A was dead on 
t ic date of tb.e suit, tile iwersioner would not be 
i. .’iiiled to the property because there was /?, their 
niorhcr. Hence, Arc. 125 would not apply. The 
juoper articif would he 120 and 125 (1946) 2 

5 y W. 504=231 Ind. 'Cas. 143 = 
A f.R 1947 Mad. i02 


' - -.-Vrt. 120 — Suit by remote reversioner challeng- 
ing alienation— Starting point of limitation. 

Alienation by widow — Immciliatc reversioners parties 
to .ilienaiioii- — Remote reversioner can file suit luider 
.S. 42. Specific Relief Act— -Article applicable is Art. 
J-O— Time runs from the date of al enation— But 
where the remote reversioner is not born before the 
date of alienation, the right to sue docs not come into 
existence before the date of his birth A.I.R 1941 
Cal. 41=72 CL J. 208-45 C.W.:;. 141=1, L.R. 
(1941) I Cal 234 = 193 Ind. Cas. 419. 

Art. 120 — Suit to avoid alienation by widow 

after her death. 

Where, after the death of the last male-holder his 
widow in whom the property vested and her dau^ter 
made an alienation and after the death of the widow 
tile plaintiff alleging that he was the adopted son of 
the daughter sued for a declaration that the alienation 
was void ; 

Held, that the suit was not governed by Art. 125 
but by Art. 120 and tlic right to sue arose on the date 
of the alienation and not on any subsequent date. 
(1936) M.WN. 339=44 M L W. 208 = 165 Ind. Cas. 
44 S- 


Arts. 120 and 125— Suit for dcclarntion. 

Gift of land by deccas.d — Registration in favour 
of donee objected to and contested by daughter of 
deceased — Transfer registered inspitc of objection — 
No suit for declaration by daughter — Subsequent 
suit by reversioners of deceased for declaration — 
Article applicable is 120 and not 125. .A.I.R. 1936 
Pat. 535 =3 B.R, 21 =165 Ind. C. s. 21. 

Art. 120 — Suit by Hindu against Hindu 

female for declaration that alienations made 
by her are void. 

A suit by a Hindu to declare void alienations effected 
by a Hindu female holding a life estate by virtue of 
a grant, transfer wi'cr wt>or, or bequest, as not binding 
on him, is governed by Art. 120, and limitation is sLx 
years from date of transfer. If the mortgaged pro- 
perties have been sold, the plaintiff’s right to sue 
accrues not only when the properties were mortgaged, 
but also when the mortgagees brought them to sale 
and the sales give him a fiesh cause of action. A.I.R- 
1936 Pat. 323=17 P.L.T. 131=15 Pat. 151=2 B.R. 
658=163 Ind, Cas. 940. 

Art. 120 — Suit for declaration that plaintiffs 

were owners in possession — Limitation. 

A suit by reversioners for a declaration that alienations 
made by a sonless proprietor should not affect their 
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reversionary rights was decreed in 1912, subject to 
the proviso that after the death of a certain widow the 
reversioners could take possession subject to payment 
to the alienees of a certain sum which apparently 
was found to have been taken for necessity by the 
alienor. After the death of the widow in I93i» the 
reversioners instituted a suit for a declaration that they 
had deposited the sum in Court and had obtained 
possessiw of the land out of Court from tlte alienees 
and, therefore, they should be declared to be the 
owners of the land : 


Art. 120 — Starting point— Alienation by 

widow. ^ 

It is obvious that if the widow alrenaics certain 
properly no fresh cause of aaion accrues to the rever- 
sioners because the alienee in his turn proceeds to 
alienate the property. The cause of action to the 
reversioners has accrued when the widow alienated 
the property. A.I.R. 1929 Lah. 579. 

Art. 120 — Starting point — Avoidance of trans- 
fer — Void sale. 


Held, that the suit was not one for possession and 
the suit was governed by Art. 120. 38 P.L.R. 537 = 
A.I.R. 1936 1-ah. 835 = 165 Ind. Cas. 149. 


Art. 120 and S. 6— Suit challenging widow’s 

alienation— Limitation — Starting point. 

A suit for a declaration filed after the death of the 
widow whose alienation is challenged doesnot fall under 
Art. 125, but is governed by Art. 120 under which 
article read with S. 6, the plaintiff will be entitled to 
bring Ws suit within three years of his attaining majority. 
16 P.L.T. 236=A.I.R. 1935 Pat. 256 =i B.R. 418 = 
155 Ind. Cas. 244- 


Art 120— Sale by de facto guardian — Money 

leftwith vendee to be paid to minors on attain- 
ing majority — Suit by guardian as reversioner 
for the money — Limitation. 

S and C were two minor girls. G as their de facto 
guardian sold a ccruin property and it was stipulated 
that money should remain with vendee and should 
be paid to S and C on their aiuining majority. S 
got married when she was a minor and by Customary 
l^w, lost the right to the purchase-money, and 
right in the purchase-money devolved on C who died 
as a minor. G, as reversioner filed, a suit against 
the vendee for the purchase-money. Vendee pleaded 
that the suit was barred by limitation under Art. m. 

Held, that Art. in did not apply as G was not the 
vendor but Art. 120 applied and limitation ran from 
the date of the death of C when right to sue atxrucd 
to G and that the suit was not timc-barrcd, A.I.R. 
1933 Lah. 860=35 P L R- 161 = 15 L. 35 =147 Ind. Cas. 

269. 

Art. 120— Mortgage and gift by widow- Suit 

by neirt reversioner to declare deeds nuU and 
void— Limitation. 

Where the widow of tlic last male-owner of a Hindu 
family executed a deed of mortgage on February 8, 
1012 in favour of a stranger and subsequently on 
Tulv 21. 1920, a gift-deed in favour of her daughter ; 
and the son of her daughter’s husband’s brother, 
and the next reversioners of the deceased instituted 
a suit for declaration that the sale-deed and the gifi- 
.deed were null and void against them : 

Held that as regards the mortgage deed, the plaintiffs 
ought to have sued within a period of su years from 
the date of mortgage, as Art. 120 applied. 

Held, also that the gift deed could not be construed 
as a surrender in favour of her daughter and hence 
Art 120 applied to the suit and the suit was barred 

in respect of the gift-deed also. (1933)A.L. J. 1305 = 

A.I.R. 1933 AU. 856-146 Ind. Cas. 977. 


- Art, 120— Suit to set aside alienation— Cause 
of action, vrisen arises. 

The cause of action in a suit to set aside an alienation 
arises when the alienation is made and not when the 
alienation becomes known to the plamuns. 33 Bom. 
L.R. 1418 -A.I.R. 1932 Bom. 15 = 136 Ind. Cas. 

161. 


Where the alienation was by a Hindu widow of an 
unrecognised portion of a bhag and the reversioner 
sued to set it aside after tlic lifetime of the widow, 

Held, that the alienation being void ab initio, the 
starling point for computing limitation under An. 
120 is the date of the sale-deed. 32 Bom. LR. 1013 
=54 Bom. 837 = 127 Ind. Cas. 897=A.I.R, 1930 
Bom. 545. 

Art. 120 — Alienation by grand-mother— 

Suit by daughter’s son. 

Daughter’s sons are under Hindu Law not entit- 
led to succeed in the lifetime of their mother and, 
therefore, arc not the inunediate reversioners of their 
grand-mother. Their suit for declaration that an 
alienation by their grand-mother is not binding on them 
is governed by Art 120. 108 Ind. Cas. i84=A.I.R. 
1928 Lah. 242. 

Art. 120 — Surrender by widow. 

The conveyance of a small portion of the surrendered 
land for maintanance to the widow is unobjeaionable 
and does not alter the nature of the transaction which 
remains one of acceleration in favour of the next 
reversioner ; and that being so, Art. 125 cannot apply, 
but Art. 120 is applicable A.I.R. 1929 P.C. 75 and 
A.I.R. 1921 P.C. 107, Follj 44 Bom. 255, Not foil. 
101 Ind. Cas. 275 = 10 N.L.J. 33=A.I.R, 1927 Nag. 

193 

Art. 120 — Right of reversioners to sue for 

declaratory decree— Limitation — Starting point. 

The rigiic to sue for a declaratory decree is vested 
in the whole body of leversioncrs in existence at the 
time of alienation jointly and severally and time begins 
to run simultaneously against them all and no subse- 
quent disability stops it. 22 All. 33 (F.B.), Dissented; 
21 P.W.R. 1907; 22 P.R. 22; 41 Mad. 659 (F.B.), 
Foil. 90 Ind. Cas. 1022=6 Lah. 405=26 P.L.R. 
695 -A.I.R. 1925 654- 

Art. 120— Remote reversioner. 

Article 120 applies to a suit by a reversioner remoter 
than the immediately next one. 83 Ind. Cas. 1055 = 
27 O.C. I73 = ii'O.L.J. 236=A.I.R. 1924 Oudh 381. 

Art. 120 — Declaratory suit — Setting aside 

sale By guardian of limited owner. 

A suit brought by the reversionary heirs of one 
foi declaration that a ccruin sale of the property 
left by him is not binding on the estate after the death 
of his dau^ter comes under Ait. 120, and not Art. 125, 
where the sale was made by certificated mardim of 
daughter without Court’s permission and was not 
impeached by the daughter within the time. 41 Mad. 
659, Doubted. 81 Ind. Cas. 522=51 Cal. 101 = 
A.I.R. 1924 Cal. 481- 

Arts. X20 and 141 — Suit for movable property 

by Hindu reversioner 

A suit by a Hindu reversioner to recover movable 
property on the death of a Hindu female is governed 


10 F.Y.D .— 55 
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by Art. I20 of the Act and time begins to run from 
the dc^ith of the female. Li liic case of immov- 
able propcrty^fhc Article applicable is 141. 64 Ind 
Cas. 980=49 Cal. 45=33 C L J. 421=25 C.W.N. 
585=A.I,R. 1922 Cal. 321. 

'Art. 120 — Suit to prevent waste of movable 

property. 

Where a widow, in possession of her deceased 
husband’s estate commits waste of movable property 
belonging to the corpus of the estate, and action bv 
reversioner to .'prevent her from doing so is governed 
by Art 120. 66 Ind, Cas. 10=44 Mad. 984 = 14 
M.LW. 193 = 1921 MW.N. 590=A.I.R. 1921 Mad. 
234=41 M.L.J, 279. 

^ts. 120 and 125— Mortgage by Hindu widow 

— Suit for declaration by remote reversioner. 

Where a Hindu widow having a daughter creates 
a mortgage on the estate and her nearest male reversioner 
sues for a declaration that the mortgage is not binding 
on the estate. The suit is governed by Ait. 120 and 
not by Art. 125 of the Limitation Act and the starting 
point of limitation is the date of the mortgage. “ Land” 
in An. 125 includes a house and its site. 1 Lah, 69=91 
P.LR. 1920=55 Ind. Cas. 924. 

■ Arts. 120, 93 and 95 — Suit for declaration 
that document executed by the last owner is not 
binding on the reversioner — Limitation. 

A suit by a reversioner for a declararion that a Kot 
kabala executed by the last owner and a compromise 
decree passed on it are not binding on the inheritance 
is governed not by Ait>, 93 or 95 but by Art. 120. 
Where plaintiff is in possession limitation starts only 
when some act is done on the document sought to be 
declared not binding on inheritance. 17 A.L.J 
973=52 Ind. Cas, 646. 

— — Art. 120 — Suit for declaratioa — Adoption. 

A suit for declaration by a Hindu Reversioner 
of the nullity of an adoption by the widow and entry 
in revenue papers and in respect of a mortgage by the 
widow and mutation of names is govemed by Art 
120. of the Act. 41 All. 492=17 A.L J. 766=50 
Ind. Cas. 938. 

• —-Arts, 120, 93 and 95 — Avoidance of document 
— Suit by reversioner — Limitation. 

A suit by a reversioner for a declaration that a Kot 
kabala executed by the last owner and a compromise 
decree passed on it are not binding on the inheritance 
is governed not by Art, 93 or 95 but by Art. 120. 
Where the plaintiff is in possession limitation starts 
only when some act is done on the document sought 
to be declared not binding on inhoritance. 47 Ind 
Cas. 2 (Cal.). 

Arts. 120 and 125 — Avoidance of document — 

Hindu widow— Alienation— Suit by remote 

reversioner — Cause of action. 

A suit by remote reversioner for declaration that 
an alienation by a Hindu widow is not binding on him 
after her lifetime, is govemed by Article 120 and an 
allegation of collusion of the nearest reversioner will 
not bring it under Art. 125. 10 M L J. 229, Foil. The 
cause of action for such a suit arises on the date of 
alienation and the fact that the plamtiffs came to 
know of the collusion of the nearest reversioner subse- 
quent to the alienation is not a ground for exemption 
from limitation till date of knowledge. 24 M.L.J. 183 
=18 Ind. Cas. 710 cf. 41 Mad. 659=46 Ind. Cas. 
202 (F.B.). 


— Arts. 120 and 125 — Applicability — Claims by 
remote reversioner. 

Art. 120 applies to claiins by remote reversioners 
whose rights to the property do not arise immediately 
on the death of the widow, i.c., when there are interve- 
ing reversioners Art. 125 does not apply. (1917) 
M.W.N. 30=5 L W. 482=38 Ind. Cas. 270. 

Arts. 120 and 125 — Alienation by Widow- 

Suit by nearer and remote reversioners. 

Art. 125 of Schedule i applies to an aaion brought 
by an immediate reversioner for a declaration in respea 
of a widow’s alienation. A similar suit by a remote 
reversioner is governed by Art. 120 15 P.R. 1916 = 
198 P.W.R. 1915=33 Ind. Cas. 161. 

Arts. 120 and 125 — Occupancy rights created 

by widow — Declaratory suit by reversioner. 

Art. 125 and not Art. 120 applies to a suit for a 
declaration that a creation of occupancy rights by 
a widow is mvalid as against reversion.ary rights of 
the plaintiff, and limitation commences from the time 
when the occupancy rights are created. A subse- 
quent and belated objection in partition proceedings 
as to the partitton of the occupancy holding docs 
not give a fresh period of limitation. 115 P.L.R. 
1915=230 P.W.R. 1915=29 Ind. Cas, 789. 

—Art. 120— Alienation by widow — Contest by 
remote reversioners. 

A suit for a declaration that an alienation by a Hindu 
widow is not binding upon the plaintiff a remote 
reversioner, is governed by Art. 120 and the cause 
of action for the suit accrues on tlte date of the alienation. 
37 All. 195 =13 A.L.J. 196=26 Ind. Cas. 737. 

Arts. 120, 123 and 141 — Suit by reversioners. 

A suit by reversioners for recovery of immovable 
property held by a widow on the latter’s death is 
govemed by Ait. 141, and a suit for movables by 
Art. 120. In either case Art. 123 does not apply. (1908) 
to Bom. L R. 210. 

Art. I2Q — Reversioner's suit for declaration 

about invalidity of alienation. 

See i8. M.L.J. 275=3 M.L.T. 319. See also 14 
M.L.J. 210. 

Art. 120— Alienation of property by widow — Suit 

•by reversioners for declaration. See ART. 91. 32 
C. 473 

Arts. 120 and 125 — Suit by reversioner 

for a declaration that possession is not adverse. 

The article applicable to a suit by a reversioner 
for a declaration that the defendants are merely tenants 
in occupation of a house, is Art. 120 and not Art. 125. 
(1902) 26 M. 488. 

26. Right to sue and Starting point of limitation. 

See abo NOTES I,i4,i5>i9>20, 21, 22, 24,25,27, 
AND 29. 

—Art. 120 — Accrual of right to sue — Limitation 
— Starting point. 

The date from which time begins to run according 
to Art. 120 is the date of the accrual of the right to sue 
and that means when there is an infringement of or 
some clear or unequivocal threat to infringe the plaintiffs’ 
right to an account. A general request in the written 
statement to dismiss suit does not amount to refusal. 
A.I.R. 1943 Bom. 216=45 Bom. LR. 424=208 
Ind. Cas. 340. 
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Art lio — Right to sue — Accrual of right. 

For the purposes of Art. I20, there can be no right 
to sue until there is an accrual of the right asserted 
in the suit and its infringement, or at least a clear and 
unequivocal threat to infringe t'uat right by the degnd- 
ant against whom the suit is instituted. 33 
L.R. io 33=AI.R. 1931 Bom. 500=134 Ind. Cas. 

X22. 


■Art, 120— Right to sue 


There can be no " right to sue ” until there is an 
accrual of the right asserted in the suit ^d its infringe- 
ment or at least a clear and unequivocal threat to 
infringe that tight by llte defendant ag.unst wh^ 
^e suit is instituted. 1930 A.L.J. 1188—32 ML.w. 
338=34 C.WN. ii^=A.I.R. 1930 P-C- (P C.). 


Art. 120— Right to sue— When accrues— 

Final decision of appeal. 

It is not obligatory on a man to bring a perfectly 
vain litigation with the natural result that U would 
be met either by a perfect defence or that tlie 
suit would be held in suspense and await tlic decision 
of the appeal in another suit.^ A right to sue therefore 
accrues only on the final decision of the appeal in the 
former suit. A.I.R. 1939 L*h. 6=41 P.L R. 321 = 
182 Ind. Cas. 342. 


that limitation is made to commence from the time 
when the fraud, misconduct or mistake becomes 
known to the plaintiff Article 120 being an omnibus 
one, the genera! expression employed in Col. 3, is 
necessitated by a variety of suits not specifiailly provided 
for coming within its purview, in some of which there 
would be fraud, misconduct, or mistake as part of 
the cause of ac ion, but in the rest thit element would 
be absent. It would thus be in consonance with 
the scheme of the Act, dealing with suits on a cause 
of tction consisting of fraud, misconduct, etc , if 
the right to sue should be deemed to accrue under 
Art. 120 from tJie lime of the plaintiff’s knowledge 
of the same even in respect of suits based on similar 
grounds coming under that article, 120 Ind. Cas. 
880=30 M.LW. 9II=A.I.R. 1930 Mad. 173=58 
M L J. 349- 

——Art. 120— Sale in execution —Right to sue 
for Zarichaharan dues. 

In the case of a custom by which in a public sale the 
decree-holder, judgment-debtor and purchaser of 
immovable property are jointly and severally liable 
for the payment of zarichaharan dues to the owner 
of the site, ri^t to sue for such dues accrues on 
the confirmation of the sale and not on the date of 
auction sale. 1930 A.LJ. I284=A I.R. 193^ All. 
25 =52 A. 921 =130 Ind. Cas. 12. 


Art. 120 — Starting point- Decree in original 

Court. 

For a suit under Art. 120 the starting point of limita- 
tion is the date of the first decree and not the date 
of appellate decree confirming the same. 46 Cal. 
670, Fo!'. 70 Ind. Cas. 45=^6 M.L.W. 285 = 1922 
M WN. 561=31 M.L.T. 169 =A. I.R. 1923 Mad. 23. 


•Art, 120 — * Right to sue accrues,* meaning of. 

The interpretation of the words ‘ when the right 
to sue accrues’ in Art, I20 would, to a large extent, 
depend on the particular faas of the case to which 
the article is to be applied and the relief sought. A I R. 
1933 Lah. 270=34 P L.R. 598 = 143 1^4 Cas. 725. 

Art. 120— The expression ‘right tosue’ in An. 120 

means the right to bring tltc particular sun with refer- 
ence to which the pica of limitation is raised. 53 C.L.L 
333=A.I.R. 1931 P-C. 89=35 

i r 1 LW 707=38 Bom. L R. 885 = 

9 = 58 C* ..’87 = 58 l A. .,5-3. mJ- 
Cas. 753 (P-C.). 


— •Art. 120 — Starting point. 

The starting point of limitation under Art. 120 is 
the date on which the circumstances cnutlmg the 
plainuff to have his interests yarded first comes to 
his knowledge and from which date a right to sue 
accrues to hun. A.I.R. i93i Lah. 70. 


120 A right to sue accrues whenevera person 

becomes clothed with a legal charaaer entitling him 
to a relief which a Court of law is competent to grant. 
61 Ind. Cas. 807=2 P.L.T. 556=6 P.L.J. 273 — 
A.I.R. 1921 Pat. 166. 


A rt, 120— Applicability— Fresh cause of 

action. 


Though a person allows to 
a rij^i to property he is not 
suit for a future invasion. 
P.L.R. X9IO— 7 Cas. 528. 


pass by an invasion of 
debarred from a future 
88 P.W.R. 1910=122 


Art. lao— Starting point— Fraud. 

In cases in which the relief is sought on the ground 
of fraud, miscondua, mistake, etc., it would appear 


Art. 120 — Suit for malikana — Right of action. 

Article 12O is the relevant article as regards the 
malikana and there is no right of action at all in respect 
of mch a subject-matter as the malikana unless and 
until a certificate under the Pensions Act has been 
obtained. A s it brou^t within six years from 
the grant of the certificate is not statute -barred under 
Arc X20. 117 Ind Cas. 498=51 All 439=1929 A.L.J. 
716=33 CW.N. 809=30 M.LW. 60=56 I.A. 267 
=31 Bom. LR. 891=50 C.L J. 52=6 O.W.N. 589 
=10 P L T. 527 = 1929 M W.N. 762=A.I.R. 1925 
P.C. 166=57 M L J. 160 (P.C.). 

Art. 120 — Order without jurisdiction. 

Where a Magistrate passes an order under S. 145, 
Cr. P. Code as to the mode of possession, his order 
does not give a cause of action for a suit which, if not 
brought within the statutory period, makes that portion 
of the order binding between the parties, the order 
being without jurisdiction. The intention of the 
law of limitation is that if no suit is brought within 
the statutory period the remedy is lost and in case 
of an order of a competent Court it remains binding 
between the parties. 97 Ind. Cas. 73=30 C.W.N. 
873 =A. I.R. 1926 Cal. 1022. 

Apt. 120— Construction of will— Right to 

sue — When accrues. 

A suit for construction of a will is governed by 
Art. 120. The right to sue docs not accrue from the 
death of the testator or the date of the probate of the 
will. But so long at least as the estate is in the hands 
of the executor and the administration lias not been 
completed, tlie right to obtain construction of the 
will is a continuing right, 75 Ind. Cas. 41 =37 C.L.J. 
482=A.I.R. 1924 Cal. 411, 

Art. 120— Starting point — Breach of condl* 

tlons — Administration bond. 

Where an administration bond contains several 
conditions, a breach of each one bf the conditions 
gives rise to a cause of action and should, therefore, 
be taken to be the starting point of limitation in the 
dse of a suit based on that particular breach. Ordi- 
narily, the administrator's work may be said to be 
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completed when he files his final accounts, showing 
how he has dealt with the estate, and these accounts 
have been accepted by the Court ; limitation will 
then begin to run. But it very often happens that 
there is litigation pending against the administratoi 
and, in such a case the administrator (and consequently 
his surety or sureties) cannot be absolved until the 
close of each litigation. 33 All. 414, Diss. 8 L.B.R. 
99 and 17 M.L.T. 61, Foil. 76 Ind. c?.s. 5>02 — i Rang. 
463=A.I.R. 1924 Rang. 68. 

— —Art. 120 — Starting point — Liability of sureties 
in an administration bond. 

Where an executor entered into an administration 
bond with two sureties whereby he undertook to 
exhibit an inventory in a certain time with the proviso 
that the obligation was to continue in force till the 
executor fulfilled the duties of administrator and the 
executor subsequently died the limitation for a suit 
to enforce the liability of the sureties runs from the 
aeath of the executor and not from the date of breach 
of obligation to exhibit an inventory. 33 All. 414 = 
8 A.L.J. 199=9 Ind. Cas. 935. 

Art, 120— Fresh cause of action— Application 

for review. 

A petition in appeal of necessity re-opens in a Court 
of higher jurisdiction matter decided by a Court of 
lower jurisdiction. An application for review on 
the other hand docs not of necessity, by the mere fact 
of its being filed, rc-open questions settled between 
the parties by the same Court. The question whether 
an application for review will give a fresh starting 
point for limitation or not cannot be decided in the 
abstraa but must depend on the facts of every case. 
If the application for review is not accepted and the 
Court refuses to rc-open the matter no fresh starting 
point will be obtained by the applicant for the purposes 
of limitation. 24 O.C. 280 = 8 O.L.J. 399— A I R 
1922 Oudh 148. 

Art. 120— No doubt whereonce time has begun to 

run no subsequent disability or inability to sue stops 
it, 35 All. 227 (P.C.), Foil. ; but where the claim 
in respect of which time has begun to run is satisfied, 
time ceases to run and on the annulment of the satis- 
faction a fresh cause of action arises and the statute 
begins to run afresh from the date of such annulment. 
43 Mad. 845, Foil. 64 Ind. Cas. 454=2 Lah. 320 = 
114 P.L.R, i 92I=A.I.R. 1921 Lah. 71. 

Art. 120 — Landlord and tenant — Limitation 

— Starting point. 

The right to file a suit to challenge the decision 
of the Revenue Court that the tenant is more than 
an ordinary tenant accrues on the date of the order 
of the Revenue Court. The subsequent issue of an 
abortive notice by the landlord does not give a fresh 
cause of action. 48 Ind. Cas. 301 (Oudh). 

27. Shares. 

See also NOTES 2 AND 20. 

Art. 120 — Suit for share of income— Limita- 
tion— Starting point. 

When once the parties are found to have become 
divided in status and one of them continues in actual 
possession, and further, when there is a demand for 
division of that property and a reply is sent by we 
person in possession saying that he has no objection 
to the property being divided, he is clearly accoun- 
table to the other sharers for their shares in the income 
of that property. Ait. 120 applies to a suit for a share 
in such income and the period of six years starts from 


the time when the right of the plaintiff is denied or 
from the time when there is ouster. In the absence 
of ouster or assertion of hostile title to the knowledge 
of the plaintiff, the plaintiff’s right to share in the 
income is not confined to period of six years before 
tlie uate of suit but he is entitled to a share in the 
income from the date of division in status. 1942 

MW.N. 239=55 M.L.W. i96=(i942) i M.L.J. 
4o 8=A.I.R. 1942 Mad. 514=202 Ind. Cas. 78. 

Art. 120 — Administration suit by co-heir. 

Administration suit by Muhammadan heir against 
the co-heirs is governed as regards movable property 
by Art. 120. 1941 A.W.R. 1 = 1941 M.W.N. 729= 
A.I.R. 1940 P.C. 215=7 BR- 210=53 M.L.W. 
1=43 P.L.R. 63=45 C.W.N. 226 = I.L.R, (1940) 
Kar. (P C.) 410 (Sup.) =(1941) i M.L.J. 594=!. L.R. 
(1941) Bom. 8=43 Bom. L R. 388=73 C.L.J. 214= 
1941 O.W.N. 734 = 1941 M.W.N. 729=67 I, A. 406= 
191 Ind. Cas. 113 (P.C.). 

Art. 120 — A plaintiff’s suit for recovery of his 

share of property from co-legatec is governed by 
Art. 120. A.I.R. 1933 Cal. 253=36 C.W.N. 758=55 
C.L.J. 420 = 143 Ind. Cas. 402. 

Art, 120 — Co-legatee— Share of movable 

property. 

A suit for recover}^ of plaintiff’s share of movable 
property in possession of co-legatcc is governed, 
for purposes of limitation, by Art. i20> Limitation 
Act, and not by Arts. 49, 62 or 123 of that Act. A.I.R. 
1933 Cal. 253=36 C.W.N. 758=55 C.L.J. 410= 
143 Ind. Cas. 402. 

Art. 120 — Share — Outstandings received by 

divided brothers. 

When after partition one brother is recovering 
outstandings originally due to the joint family there 
must be an implied contract of agency between one 
broker and the other and a suit by the other brother 
for rendition of accounts and recovery of his share 
of the joint outstandings is governed not by Art. 62 
or Art. 120, but by Art. 89. 116 Ind. Cas. 327=30 
P.L.R. 275=A.I.R. 1929 l^h. 407. 

Art. 120— Suit for— Share— Tenants-in-com- 

mon. 

Where there has been no division of shares between 
tenants, they must be regarded as tenants-in-common 
and where one tenant-in-common sues another tenant- 
in-common for the recovery of money received by 
him in excess of his share, the suit is governed by 
Art. 120 and not by Art. 62. 40 Mad. 49i=A.I.R. 
1922 Mad; 150 (F.B.), Foil. 115 Ind. 99—5 
O.W.N. 1122=4 Luck. 265= A.I.R. 1929 Oudh. 83. 

Art. 120 — Suit after partition. 

Where after the passing of a decree in a partition 
suit one member of a joint famUy recovered the amount 
of rent and the mortgage-debt on behalf of the family 
by purchasing certain property : 

Held, that a suit by the other member to recover 
their share of the property tvas governed either by 
Alt. 89 or Art. 120 and that in the latter case time 
would begin to run from the date when an accoum 
was demanded and refused. II3 I*id- Oas. 173 — 
30 Bom. L.R. 9I2=A.LR. 1928 Bom. 365- 

Art. 120 — Share of mortgage-money received 

by co-mortgagor. 

A suit by one co-mortgagee against another co- 
mortgagee to recover his share of me mort^^- 
money received from the mortgagor is covered ny 
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Art. 120 and limitation runs from the date when 
money was received from the mortgagor. 79 l*^^- 
Cas. 294=5 L.L.J. iii=A.I.R. 1921 Luh. 196. 

Art, X20— Heir of deceased— Suit for share 

of property. 

A suit by a person claiming as heir of a deceased 
person for a share of his property is governed by 
Art. 120 of the Act and not by Arts. 49 and 123. 63 

Ind. Cas. 685 = 14 S.L.R. 137. 

Arts. 120 and 62 — Suit for share — Mortgage- 

debt collected by co-heirs — Continuing right. 

In a suit for partition by a Mahomedan lady against 
her co-heir, one of the claims was in respect of the 
amount of the mortgage-debt due to the deceased 
and collected by the Defendants more than 6 years 
before the suit. 

Held, that Art. 120 and not Art. 62 applied to the 
case, the ri^t to sue accrued from day to day and 
therefore the action was not barred. 30 M.L J. 
104=19 M.L.T. 88=32 Ind. Cas. 83. 

Arts. 120 and 144 — Suit for share — Movables 

and immovables. 

To a suit brought by one of the heirs to recover 
his share of the estate left by a Muhammadan who 
died intestate. Art. 144 applies if the property is 
immoveable and Art. t20 if moveables. 34 M. 514, 
foil. 29 Ind. Cas. 275 (Mad.). 

Arts. 120 and 62— Suit for share— -Property 

managed by one member — Receipt of money 
by that member — Hindu family. 

' Three brothers owned specific shares in certain 
property and did not constitute a joint Hindu family. 
The management of the affairs of the family was 
entrusted to one member who received the rents and 
profits of the immoveable property and invested 
and otherwise dealt with them. More than three 
years after the receipt of the invested money, the 
widow of another brother sued him for actual partition. 

Held, the money having been received by the 
defendant in his capacity of manager, thougli not 
of a Hindu joint family, the claim was governed by 
All 120 of the Limitation Act. Sembli : — If the 
suit had been a suit simply to recover this sum of money 
it ouffht to have been brought within three years 
under Art. 62. 37 All. 318 = 13 ALJ. 407=28 
Ind. Cas. 953- 

Arts. 120 and J23 — Suit for share against 
adntlnlstratora 

Suit by widow for her distributive share of the 
property of her intestate deceased husband against 
the person who obtained letters of admmistration 
is governed by Art. 120 or 123 and time runs from the 
date of judgment directing the issue of the letters 
of administration to the defendant. 15 C.W.N. 
107—13 C.L.j. 239=7 Ind. Cas. 704. 

— .Arta. ISO and 144— Suit for share— Movables 
and Immovables. 

A suit by a Muhammadan for a share of the wife’s 
property in possession of another sharer more than 
12 years after the wife’s death is governed by An. 120 
if the property is moveable and by Art. 244 if it is 
immoveable. 15 M. 60, Dissented from. 34 Mad. six 
M W.N. 447 - 20 M L J. 288-8 M L.T. 4= 

6 Ind. Cas. 50. 

— Arts. 110 and 127 — Mahomedan Law — Suit 
to recover ahare in Joint family property. 


Where on the death of a Maliomcclan, the plaintiff' 
his daughter, claimed her share by iiiheriiancc in 
properties alleged to be the properties of the joint 
family of the plaintiff and her brothers, and « was 
found that she had ceased to be a member ol tnc 
family since her marriage : 

Held, that Art. 120 and not 127 applied^ 14 B. 70- 
dissented from. (1901) 7 ^ W.N. 155. [See under 
T-51 AKin AR'I\ 127 — Ed. 1 


28. Taxes and Fees. 

— — Art. 120 — Recovery of arrears of income- 
tax. 

If S 46 of the Act is not exhaustive, the arrears of 
income-tax for the year I930-3I remaning due can 
be legally recoverable in 1^35- A suit for recovery 
of these arrears would Ue and would be governed 
by Art. 120, if not by Art. 149 of the Limitation A« 
and the Income-tax Officer would be perfet^y entitled 
under S. 49-A of the Income-tax Act to deduct trwt 
amount from the sum which was refundable to the 
assessee on account of income-tax for the year I932-33' 
A.I.R. 1942 Pat. 87=8 B.R. 13 = 196 Ind. Cas. 228. 

Arts. 120, 37 and 115 — Suit by District Board 

for realising tnx. 

A suit brought by the Distria Board for realising 
a certain amount as tax on circumstances and pro- 
perty, is not really a suit for recovery of money but 
for the recovery of a liability under a particular statute 
and does not fall within the purview of Arts. 37 or 
115 but is governed by Art. 120. (i94i) A.L.J. 28 = 
1941 O.W.N, 282=A.I.R. 1941 All, 152 = 1941 A.W.R. 
24-I.LR- (1941) All. 276 = 193 Ind- Cas. 870. 

Art. 120 — Terminal tax, suit for recovery of. 

A suit for the recovery of terminal tax is governed 
by Art. 120 and not by Art. 115. A.I.R. 1938 
Sind 48 = 173 Ind. Cas. 678. 

— — Arts. 120 and 132 — Charge for taxes— Suit 
to enforce. 

Suit by Municipality under S. I77> U-P- Municipal 
Act to enforce charge for taxes is governed by Art. 
132 and not by Art. 120. A.I.R. 1939 All. 510-" 
1939 A.W.R. 261. 

Art. 120 -License fee levied by Municipality. 

A suit for recovery of license fee levied by the I 
Municipality under S. 180 of the B. & O. Municipal 
Act is governed by Art. 120 and not by Art. 115 of the 
Limitation Act. A.I R. 1938 Pat. 192=4 B R. 523- 
175 Ind. Cas. 86. 

Art. 120— Municipal dues. 

Article 120 does not apply to a suit for reo^very 
of dues under the Bihar and Orissa Municipality 
Act. 18 P L.T. 252=A.I.R. 1937 Pat. 360=3 B.R. 
561= 16 Pat. 302 = 169 Ind. Cas. 364. 

Art. 120— Suit under S. 130, Bihar and Orissa 

Municipal AcL 

A suit under S. 130 of the Bihar and Orissa Munici- 
pal Act is governed by Art 120. 13 P L.T. 77i — 

A I.R. i933Pat. 65 = 141 Ind. Cas. 792. 


29. Trust. 

See also NOTES 2 AND 22. 

' ■—Arts. X20 and 62 — Applicability— Suit for 
recovery of a certain sum of money said to repre- 
sent the plaiotlfrs share of the sale proceeds of 
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a site purchased in the name of the defendant 
by the defendant and the plaintiff’s father — 
— Limitation, 

The plaintiff’s suit was for recovery of a certain 
sum of money said to represent the plaintiff’s share 
of the sale proceeds of a site purchased by the first 
defendant and the father of the plaintiff in the name 
of the first defendant only. The properties sold 
were two items, one sold in August. 1938, and the other 
in Februarv, 1939. The suit was laid on 8th December, 

1944. 

Held, on account of the jural relationship between 
the parties a resulting trust am be postulated and 
any claim based on such relationship must be treated 
as <.xcluded from Art. 62 and must be brought under 
Art. 120 of the Limitation Act, It cannot be said 
that where an account is not called for the suit must 
necessarily be treated as one falling under Art. 62 
and therefore not being within Art. 120. 

It cannot be said that a suit filed within six years 
from the date of plaintiff’s knowledge of the sales 
will be in time. 

Accordingly the claim in respcCT of the sale of 
February, 1939, is within time though in respect 
of the sale of August, 1938, it is barred. (1950) 2 
M.L.J,6ii. 

■ Art. 120 — Applicability — Suit by trustee against 
beneficiary to recover movable property— Limitation 
—Starting point. Sec LIMITATION ACT, ARTS. 
48, 49 AND 120. A.I.R. 1949 Assam 10. 

Art. 120 — Trustee declaring that he proposes 

to hold property as full owner — It does not start 
limitation running against beneficiaries. 

A suit for a declaration docs not lie for setting aside 
a mere assertion. A trustee cannot by his declaration 
that he has committed or is about to commit a breach 
of trust, prejudice the rights of the beneficiaries and 
claim that as from the date of his declaration he began 
to hold adversely to th: trust. A declaration by 
the trustee to hold tJie property as full owner is not 
an overt act which would start limitation running 
against the beneficiaries of a trust. I.L.R. (1946) X^h 
300=A.I.R. 1947 Lih. 117- 

Art. 120— Applicability— Claim against a benami- 

dar in respect of moneys received and held by him for 
the benefit of the real owner. LIMITATION ACT 
(9 OF 1908), AKTb 62 AND 120. (1946) I M.L.J. 140 
=A.I K. 1946 Mad. 248. 

Art. 120 — Suit on basis of benami trans* 

actions. 

Although there is no express trust in a benami 
transaction, there is a trust and a person receiving 
the property with the knowledge of the true position 
will take it subject to the trust. 

K executed in favouf of A benami for B a promis- 
sory note. A assigned it to C who had knowledge 
of the benami character and paid no consideration. 
C recovered fVomiC the amounts due under the said 
promissory note. Subsequently, B instituted a suit 
against A and C to recover from them the amount 
recovered from K : 

Held (0 that A was a trustee for B, the relationship 
between a benamidar and the real owner being a 
relationship of trust j 

(«) that A having converted the trust property, 
B was entitled to trace the proceeds of the property 
in the hands of C ; and 


(«i) that the claim against C was an equitable 
claim and was governed by Art. 120, A. I R, 1941 
Mad. 767 (2)==(i94i) 2 M.L.J. 222=54 L.W. 115 = 
1941 M W.N. 727=200 Ind. Cas. 249. 

Art. 120 — Suit to recover trust property 

from person taking it from trustee by transaction 
amounting to breach of trust — Suit is governed 
by Art. 120 — Limitation starts from date of 
knowledge of transaction. 

A suit to recover trust property from a person who 
has taken it with notice of the trust by a transaction 
with the trustee which was a breach of trust on his 
part and with notice that it was a breach of trust is 
governed by Art. 120 and time begins to run from the 
date when the plaintiff had knowledge of the transaction. 
A I.R. 1946 Mad. 519= (1946) 1 M.L.J. 3i=I.L.R. 
(1946) Mad. 429 = 1946 M.W.N. 9. 

Art. 120— Suit for declaration against defen- 
dants not as trustees but as rival beneficiaries. 

The plaintiff brought a suit against the defendants 
trustees as if they were benefici ties of the trust recei- 
ving the money in their own right for their own private 
expenditure and prayed for a declaration that the 
plaintiff was entitled to receive that money in the 
same capacity as the defendants : 

Held, that as tl'.e suit was for a declaration against 
the defendants not as trustees but as rival beneficiaries 
under the trust, it came, not under S. 10 but Art. 120. 
A.IR. 1944 Oudh 139 = 1944 O.W.N. 37=1944 
A W.R. 11 = 19 Luck. 515=216 Ind. Cas. 276. 

Art. 120 -Plaintiff drawing bundi payable to bearer 

5 on Bank, and endorsed to be credited to certain 
charities — Bank opening account in name of charities — 
Subsequent transfer of account in favour of S on account 
of overdraft — Suit by plaintiff against Bank for refund 
of charities of money on footing that S committed 
breach of trust and that Bank had notice 
of it — Art. 120 and not Art. 36 ai>plied — Limitation 
started from the time of the plaintiff’s knowledge 
of fraud, misconduct or mistake. A.I.R. 1941 P.C. 
1=7 B.R. 466 =(i94i) 1 M.L.J. 393 = 1. L.R. (1941) 
Mad. 175=45 C.W.N. 385=53 L.W. 5^2=43 Bom. 

L. R. 440=73 CL.J. 166 = 1941 M.W.N. 571=67 
I. A. 448=(i94i) Kar, (P.C.) i (Sup.)=i92 Ind. Cas. i 
(P.C), 

Art. 120 — Suit by subscribers of a fund for 

recovery of their shares. 

A suit by the subscribers of the fund held in trust 
for a particular purpose which fails or comes to an 
end, brought to recover their shares in the fund is 
governed by Art. 120 and time runs from the date 
when there was a failure of the purpose and the resul- 
ting trust thereupon arose. A.I.R. 1938 Mad. 641 = 
47 M.L.W. 389=(i938) M.W.N. 3io=(l938) I 

M. L.J. 616=181 Ind. Cas. 801. 

Art. 120— Suit against Government in respect 

of money deposited in treasury in pursuance of 
order under S. 146, Criminal P. C. — Limitation. 

In 1909, there were disputes between the^ plaintiff 
and his father as to the possession of certain I^ds, 
the father claiming them to be his self-acquisition 
and the plaintiff claiming them to be ancestral property 
in his possession. To avoid a breach of the 
the Magistrate passed an order under S. 146, Crimmal 

P. C., early in 1910, but instead of appointing a Receiwr 
to manage the property, the Magistrate got the lands 
cultivated by somebody else and the sale-proceeds 
were being deposited in the treasury. The fath« 
died somewhere about 1915. In 1927, the plaintiff 
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sent a Ia\v>-er’s notice to the Collector asking p^- 
rJent of the money alleged to represent tjtc •ncorne 

deposited in treasury during 1910 to 
ed to sue in default of payment. vy/i 

usual reolied that the threatened suit would be awaited. 

The pSrrig^^ not denied at any earlier 

stage. Plaintiff then filed a suit : 

Held, that as the only dispute was between the 
father and the son and on the father’s death the son 

became undisputedly entitled to the ^ 

not necessary to file a suit to obtain a declaration. 

Held, also that though the Government 
not be regarded as a trustee within the rneanmg o 

S. 10, Lir^itation Aa, they were u^thJ’monev 

of stakc-holders and never claimed 
for themselves. Article 120, /P^'l^aon 

the suit and the suit was not barred 
as there was no denial of the Pl^'ntiff s 
Government more than six years 9^ ^^5; ^^couW 

Even if the Collector’s reply to plaintiff 
be regarded as denial, the suit was 
1937 Mad. 787 =(i937) 2 W.L.J. 296=46 ^ 
632*177 Ind. Cas. 163. 

Arts. 120 and 62— Assignment of mortgage 

bond to member of Joint family by karta 
Money actually received before assignment 
Suit on mortgage bond. 

The plaintiff, who was a member of a joint Hindu 
family was assigned a mortgage bond by the dcien- 
dant who was th^a karla of the family at the P«t«'on 
5n I02Q The bond, however* wa?; repaid m fact in 
1022 ^An action was brought by the plaintiff on the 
rnort’gagc against the mortgagors and the karia : 

Tf«tiL that this being merely a case of (inversion 
hv the karia or a case where having held the money 
for many years from the date of the partition, he must 
be s^d 'o hold it in trust >he plamt.ff m tvh.ch 

even Art. 120 would apply 

659*A.I.R. 1935 P«- i 59=>56 Ind. Cas. 887- 

120— Suit for recovery of donaUon on 

failure of object of donation. 

A suit by the donor for the refund of the donation 
on the failure of the scheme for which the donation 

Cas. 713- 

Art. 120— Loss occasioned to ^st— Suit to 

mal^ good— Starting point of limitation. 

Article 120 is the proper article applicable to a 
BuU «e against a trustee or ex-trustee to recover the 
losl sustafoed by the trust by reason of his omission 
to collect moneys due to the trust and not Art. 36. 

If a sole trustee of a public trust commits a breach 
of trust, the loss cannot be n^e good, without 
volSitaty action of the trustee’s part, until there 
Is a new trustee. The right to sue m such a case 
would have to lie in abeyance until a new trustee 
was appointed, in which case the period of six yews 
limitatfon would not commence until a new trustee had 
been appointed. If there are oti«r wstees who arc 
SemseWes not liable, the period of Imutalion will 
start running immediately the loss is ocmsioned becauM 
fhev will have in themselves the ri^t to sw their 
SKtrustce for the loss occasioned by Of comw, 

if Se co-trustees have also made themselves liable 
for the breach of trust, the position would be the 
s^e as in the case of a defaultmg sole trustee. In 
the case of a private trust, the cestut qua trust would 


ordinarily have the right to sue from the of the 
breach trust. It will, tliercfore, depend on the c>rciim- 
stanccs when time will cogence to *9^ 

Mad — (1938) M.W.N. 229=47 M.L.W. 344 
(1938) ' MX.l ,334 = I-L.R. (1938) Mad. 586 = 
174 Ind. Cas. 459 (h !’•) 

Art, 120— Claim for damages— Limitation- 


Starting point. 

A claim to damages for alleged 
in management of trust property is governed by ^t. 
120 5ic time running from the date of the breach 

Jnd not from the date of loss 

A.I.R. 1936 Bom. 30=37 Bom. L.R. 946-160 Ind. 

Cas. 612. 

Art. 120— Suit by worshippers against alienees 

for ejectment— Limitation. 

Article 134 does not apply to a suit by worshippers 
against alienees for ejectment as a Hindu religious 
endowment does not constitute a trust within the 
meaning of this article and the suit is not Posses- 
sion but merely for ejectment of the alienees. The 
article applicable to such a suit is the r«>duary Art. 
120. A.I.R- 1936 Lah. 784 = 165 Ind. Cas. 48. 

Art. 120— Suit for recovery of trust money— 


Starting point of Uinitation* 

The defendant was the trustee of a t^plc 
plaintiffs succeeded him m 1922. pic 
filod a suit in 1923 to recover from the defendant 
a certain sum of money which the latter ^^^d t^en 
from temple funds for the expenses of a litigation 
to remove him from the trusteeship and to have a 
scheme fr.amed : 

Held, that the suit was governed by Art. 120 ^d 
not by S. 10, or Art. 61 or 62. The cause of action 
arose only when the defendant ceased to be a trustee 
and the suit ivas not time-barred, 40 L.W. 275“ 
AIR 1934 Mad. 542=(I934) M.W.N. 1032 = 152 
Ind. Cas. 345. 

Art. 120 — Suit to declare decree not binding — 


Cause of action— When arises. 

A suit for a declaration by a trustee that a decree 
obtained on a simple mortgage in respect of trust 
priDertics, executed by the plainuff’s adoptive father 
who was then trustee, is not binding on the ttust 
moDcrtv, is in time if brought within six years from 
Kc datTof the institution of the ^it 

(1932) M.W.N. 32I=A.I.R. 1932 Mad. 589=35 
L.W. 350 = 137 Ind. Cas. 707. 

*-# 120— Agreement between adoptive father and 

natural father of the plaintiff to devise property, to 
Sdopicd son— Breach— Suit by son for possession 
against adoptive father’s heirs. 

Held that the only remedy of a beneficiary would 
have been to sue the trustee for a conveytow and 
such a suit should have been mstituted witl^ s« 
vears under Art. 120, Limitation Act. 61 N.L.J. 
S=3S C.W.N. 953=8 O.W.N. 90S=(i93i) A.L.J. 
^gaJAl.R. 1931 PC. 196-34 L.W. 4*1=33 Bom. 

1300=^10 Pat, 851=13 P-L.T. 1=58 279** 

133 ind Cas. 705 (P.C.) 

Art. 120— Trusts — Created by will. 

A executed a will in 1887 which provided that 
income of certain two properties (a khothi Md some 
land) should be given to B and his mother by way of 
alloi^ce. It ws further provided that m case 
the kothi was sold B and his mother would receive 
Ri 40 in lieu of the income of the two properties. 
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In 1908 there was an agreement between the bene- 
ficiaries and the then executor, the result of which 
was that the kothi could be sold and B and his mother 
were to receive Rs. 40 per mensem as their allowance. 
B*% mother died in 1919 and he brought the present 
suit for arrears of allowance. 

Held, that taken as a whole B’s suit in substance 
and reality was based upon the trust created in his 
favour under the will of 1887 and therefore the suit 
did not fall under Art, 115. The case was governed 
by Art. 120 or Art. 123, and the suit was within time. 
Under the terms of the will D was entitled to sue 
for the whole amount for his own benefit after the 
death of the mother and not only for a moiety. 30 
P.L.R. 689=A.I.R. 1929 Lah. 834. 

Art. 120 — Suit by co-trustee against legal repre- 
sentatives of his co-trustee for recovery of trust pro- 
perty is governed by Art. 120. Section 10 does not 
apply to such a case. 103 Ind. Cas. 225=29 Bom. L R. 
4 i 8=A.I.R. 1927 Bom. 424. 

Art. 120 — A suit to contest alienation by a Maho- 

medan Mutwalli and for possession must be brought 
within 6 years from the date of alienation. 74 Ind. 
Cas. 403=2 Pat. 391=4 P.L.T. 675=A.I.R. 1923 
Pat. 475. 

Arts. 120 and 144 — Trust — Prescriptive right 

to trusteeship — Trust properties. 

A prescriptive right to trusteeship can be acquired 
by six years’ adverse possession of it under Art 120. 
19 C. 7765 approved. Recovery of immoveable proper- 
ties attached to tlic office is governed by the same article 
and not by Art. 144. 6 M.H.C.R. 301, foil. (1902) 
26 M. 113. 

Art. 121 — Suit by assignee from purchscr at 

revenue sale to set aside encumbrance. See 12 
C.W.N. 1029. 

Art. 121 — Applicability. 

A suit by an auction-purchaser at a revenue sale 
under S. 80 of Assam Land Regulation to recover 
possession of the purchased property is governed 
not by Art. 121 but by Art. 142 or 144, and the fact 
that symbolical possession was obtained is a good 
defence so far as any defaulting proprietor was con- 
cerned if the suit is brought within 12 years from 
such possession. 44 Cal. 412, Appl. 115 Ind. Cas. 
606=32 C.W.N. 778=A.I.R. 1928 Cal. 870. 

Art, III — Burden of proof— Sale under 

Bengal Act 11 of 1859 — Suit to avoid under-tenure 
—Limitation. 

In a suit by an auction-purchaser of an estate at 
a sale under Bengal I^d Revenue Sales Act to avoid 
an under-tenure, if the defendant raises the plea 
that the suit is barred under Art. 121 the plaintiff 
should show when, as a matter of fact, the sale became 
final and conclusive. 51 Ind. Cas. 50 (Cal.). 

Art. 121 — Burden of proof. 

A purchaser of a Paini Taluq relying upon Art. 121 
of Schedule II of Act 15 of 1877 must establish 
that the incumbrance he seeks to armul is one due 
to adverse possession conunencing after the creation 
of the patni. 25 C. 167, foil. 19 C.W.N. 18=21 
C.L.J. 265=26 Ind. Cas. 436. 

Arts. 121 and 142 — Incumbrance— Adverse 

possession by trespasser. 

The interest acquired in a property by adverse 
possession is not an incumbrance within Art. 121. 
Hence a suit by the auction- purchaser in a revenue 
sale to recover possession of the land so held in adverse 


possession comes under Arr. 142 and not Art. 121. 
44 Cal. 412=25 C.L.J. 99=21 C.W.N. 537=39 
Ind. Cas. 213, 

Art. 12 1 — Encumbrance — Meaning of — 

Adverse possession for statutory period before 
sale if incumbrance — Assam Land and Revenue 
Regn. (i of 1886) S. 70. 

Prescriptive title acquired before sale under S. 70 
of the Assam Land and Revenue Regulation, 1886, 
is an encumbrance within Art. 121 of the Limitation 
Act. 22 Cal. 244 ; 25 Cal. 167, foil. 43 Cal. 779=31 
Ind. Cas. 801. 

Art. 122 — Scope — Right of suit — Order of 

insolvency of judgment of High Court— Suit 
on order — Limitation Act, Art, 122 — Interest. 

An order of the High Court in the exercise of its 
insolvency jurisdiction is a judgment of the High 
Court and a suit based upon such order is maintainable. 
Such a suit is governed by Art, 122, Schedule ir, of 
the Limitation Act. (i905)'9 C.W.N. 952=33 Cal. 560. 

Art. 123. 

Synopsis. 

1. Applicability and Scope. 

2. Starting point. 

3. Suit by Co-heir. 

I. Applicability and Scope. 

Art. 123 — Applicability and Scope — Suit, 

held fell under Art. 123. 

Article 123 applies only where the suit is against 
an executor, or administrator or some persons legally 
charged with the duty of distributing the estate, 

H, by his will, bequeathed his property to G 
on condition that G paid Rs. 10 monthly to H's widow 
and spent Rs. 300 on her funeral. On G's death, 
his son continued to pay Rs. 10 monthly to H's 
widow for some time. On the widow*8 death, her 
sister obtained a succession a-itificate and sued the 
son of G for the arrears of maintenance due to the 
widow and Rs. 300 which the plaintiff claimed to have 
spent over the widow’s funeral. 

Held, that the suit fell within Art. 123. A.I.R. 
1943 Pesh. 11=205 Ind. Cas. 197. 

Art, 123 — Applicability and Scope — Suit 

against trustee of estate for money bequeathed, 

A suit by the plaintiff to recover from the trustee 
of the estate of the deceased testator, a s»)m of money 
alleged to have been bequeathed to him under the 
testator’s will coupled with a prayer for declarations 
which are wholly unnecessary and merely constitute 
the grounds of the plaintiff’s^ claim to the decree for 
the amount sought to be recovered, does not fall 
under S. 10, but is governed by Art. 123, Limitation 
Act. A I R. 1942 Sind I45=LL.R. (1942) Kar. 
392=208 Ind. Cas. 230. 

• 'Art. 123 — Applicability and Scopft— Person 
liable to pay legacy need not be executor or 
administrator. 

The words “ payable,” and “ deliverable " in 
the third column of Art. 123 indicate that there must 
be some person who is under a duty to pay the legacy 
or to deliver the distributive shares. It is not neces- 
sary, however, that the persons liable to pay must 
be executors or administrators. They must be per- 
sons in possession of the estate and legally boimd to 
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pay the legacy or hand over the distributive shares. 
Where, therefore, a testator has, in his will, directed 
that the person in possession of his estate should pay 
certain allowance to certain person, a suit to recover 
the allowance is governed by Art. 123- A.I.R. 1940 
Cal. 93=44 C.W.N. 221=186 Ind, Cas. 843. 

Arts. 123 and 120 — Applicability and Scope. 


Article 123, applies to an application for recovering 
an annuitypayable under awill and not Art. 120. A.I.R. 
1940 Pat. 254=6 B R. 224=185 Ind. Cas. 626. 

•Art. 123 — Applicability and Scope— Claim 


for annuity. 

Where a person entitled to receive an annuity under 
the terms of a will files a suit against the executor of 
the will for recovery of the arrears of the annuity, 
the suit is governed by Art. 123, Limitation Act, 
and the plaintiff can recover only such annuities 
as were not paid within 12 years of the date of such 
suit. A.IR. 1938 Pat. 600=19 P.L.T. 202 = 17 
Pat. 350=5 B.R. 551=181 Ind. Cas. 283 

-^Art. 123 — Applicability and Scope. 


charged with the duty of dlMrihuimg the esutc. 
(1932) A.L.J. 245 "" Ih>m, L R. 510 3^^ ^ 

310=62 M.L.J. 371 -=A.I R. 1932 I’C 9t).WN. 
399 = 35 L.W. 464 = 55 C.L.J. 420-5' A.93 = 5‘;I-A. 
74=136 Ind. Cas. 454 (P-C,). 

Impliedly over-rules — A. I. R. I9>8 Pom, 54 = 5' 

Ind. Cas. 209. 

Art. 123— Applicability and Scope— Suit by 


Article 123 does not apply to the claims of profits 
in estate of a deceased person in respect of movable 
properties. A.I.R. 1938 Rang. 416=178 Ind. Cas. 

475. 

■ Art. 123 — Applicability and Scope. 

Bequest for charitable uses — Some property omitted 
in will — Such property not set apart for specific pur- 
pose — Suit for its recovery is governed by Art. 123, 
Limitation Act. A I R. 1936 Bom. 30=37 Bom. 
L.R. 946 = 160 Ind. Cas. 612. 

Arts. 123, 144 and S. 2S— Applicability and 

Scope— Sale by father and his second wife in 
1031— Suit for possession by purchaser m 1933 
Claim of son by first wife that he had right 

in such property. 

The respondent was the son of M and his first 
wife, having been born in August 1908, Af f mst wife 
died in 1914 and about a year later, he married another 
woman N. In November, I93'» Af and N executed 
a registered deed of sale of the property m suit in 
favour of the appellant. When the appellant sued 
to recover possession of the property by virtue of the 
sale, the respondent put forward the claim that as 
the property in suit formed the estate of Af his 
first wife, he acquired a vested interest in it upon 
the re-marriage of M with N ■ 

Held, that to such a claim. Art. 123 was applicable 
and not Art. 144 and that the claim preferred by the 
respondent had long been extinguislwd by tune 
he asserted the same in Court. 15® Ind. Cas, 118. 

Art. X23— Applicability and Scope. 

A suit for recovery of a legacy from persons in 
possession of the estate who are legally bound to pay 
the same is governed by Art. 123- A.I.R. ^35 AU. 239 
-(1934) A.L.J. 230-56 A. 711=3 A.W.R. 397= 
155 Ind. Cas. 390. 

Art. 123— Applicability and Scope. 

Article 123 applies only in the case of a suit against 
an executor or administrator or some pierson lerally 
charged witli thedutyof distributing the esttte. A.I.R. 
1934 Rang. 318 = 12 K. 4^® ^5^ Ind. Cis. 768. 

—Art. 1X3— Applicability and Scope. 

Article irA only applies to a suit brougjit against 
an executor ’or administrator or some person legaUy 


heires against trespassers, 

A suit by the heirs of a deceased proprietor for 
recovery of possession of property from persons 
alleged to be in possession without any title to the 
oroperty and who were not entitled to represent or 
to be treated as heirs of the proprietor is not governed 
for purposes of limitation by Ait. 123. lo R 02 — 
A.I.R. 1932 Rang. 55'=>37 Ind. Cas. 200. 

Arts. 123 and 62— Applicability and Scope— 

AtTcars of inaintendticc» 

Where the amount of maintenance granted under 
a will is to come out of the income of particular pro- 
perty and the defendants are in possession ol the 
Dioperty under the will, the proper article of the 
Limitation Act to apply to a suit for arrears of such 
maintenance against the defendants is Art. I23 and 

not Art. 62. A.I.R. I93i Cal. 670=35 C.W.N. 
307=132 Ind. Cas. 684. 

Art. 123— Applicability and Scope. 

The word “ distribution ” has a peculiar meaning 
of distribution of an estate which has vested m an 
executor or administrator. Article 144 and not 
Art 123 therefore applies to a suit to recover a share 
by a Mahomedan heir from a person in management 
of the property. A.I.R. 1921 Bom. 56, Foil; I18 
Ind. Cas. 785=31 Bom. L.R. 199=A.I.R. 1929 Bom. 
141. 

Art. 123— Applicability and Scope— Trust 

created by will. 

Suit based on trust created by will falls under Art. 120 
Qf Art. 123 2nd not under Limitstion Act* Art. ii5* 
30 P.L.R. 689-A.I.R. 1929 Lah. 834- 

Art. 123— Applicability and Scope— Executor 

de soa tort. 

A suit by 2n administrator of an intestate person 
against an executor de son tort is governed by An. 123 
and the latter is liable to account for mesne profits 
for a period of 12 years before suit. ^AI R 1926 
Mad. 681 =A.I.R. 1922 457 pB.)=A.I.R. 

1025 P.C. io 5=A.I.R. 1916 P.C. 145 (P.C.) and 
43 Bom. 845, Rcl. on. 30 P-L.R. 503= A.I.R. 1929 

Lah. 753. 

Art. 123— Applicability and Scope— Executor 

de son tort. 

A Hindu died leaving a Will whereby his self- 
acauired properties were divided equally between 
his minor grandson, the plaintiff, and his own third 
son the defendant. Testator's widow was appomted 
executrix by the Will. After the death of the testator, 
when the widow was alive, the defendant took up the 
management and continued to do so till after widow’s 
death Plaintiff after attaining majority filed a suit 
for a^unt and mesne profits against defendant in 

1922 : 

Held, that defendant was in the position of an 
executor de son tort after the death of the testator 
mdMt. 123 applied. 95 Ind. Cas. 33=23 M.L.W. 
528—A.I.R. 1926 Mad. 681. 
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Art, 123 — ApplicabiJiry and Scope. 

Article 123 applies to every suit in which the plaintiff 
an xinJistrlhuteJ share in the estate of a deceased 
and not only to suits against persons 
icprescnting the estate of the deceased such as exe- 
cutors or administrators. 44 Cal. 379 (P.C.) and 
AIR, 1922 Mad 4,57 (F.B), foil. 19 All. 169 
and 37 All. 233, :\ot loll. 97 Ind Cas. 139— A.I.R. 
All. 748. 

Art. 123 — Applicability and Scope, 

Article 123 applies only to cases in which the pro- 
perty sought to be recovered is not only legacy but 
IS also sought to be recovered as such from a person 
who is bound by law to pay such legacy, either because 
he is executor of the will or otherwise represents the 
estate of testator. 91 Ind. Cas. 725=A.I R. 1926 
Cal. 480. 

.Art. 123— Applicability and Scope. 

Where a distributive share in the estate of a deceased 
:is claimed, whether against an Administrator or a co- 
Siicir, Or a person merely in possession the article appli- 
cable is Art. 123. Where co-heirs agree to enjoy the 
property left by the deceased jointly without effeaing 
a partition. Art. 142 or Art. 144 of the Limitation 
Act will apply. A.I.R. 1924 Rang. 155 and A.I.R. 
1925 Rang. 233, l oll. 95 Ind. Cas. 514—S Bur. 

L. J. 4“-A.I.R. 1926 Rang. 95. 

——Art. 123 — Applicability and Scope— Suit 
u^inst co'legatee. 

One died in 1910 leaving the whole of his property 
to his two sons G and B by a will. The two legatees 
lived at peace with each other until recently and in 
the year 1919, G brought a suit against his elder brother 
B, for his share in the estate, which he said B had 
appropriated in its entirety. 

Held, that Art. 123 applied and that the suit was 
in time. 75 Ind. Cas. 934=A.I.R. 1924 Lah. 561. 

Art. 123 — Appliciablity and Scope — Suit for 

undistributed share on intestacy— Limitation. 

A suit to recover an undistributed share in the estate 
of an intestate is governed by Art. 123 of the L'mita- 
lion Act. 43 Bom. 845^21 Bom, L R. 384“5f l^d. 
Cas. 209. 

Art. 123 — Applicability and Scope — Buddhist 

law— Burmese— Claim as aurasa Child to one 
fourth share. 

The claim of an aurasa child to one fourth share is 
governed by Art. 123. 42 Ind. Cas. 809 (L.B.). 

Art. 123 — Applicability and Scope — Suit by 

residuary legatee. 

A suit by the residuary legatee to recover her legacy 
falls under Art. 123 of the Limitation Act. 41 Cal. 
271=25 Ind. Cas. 370. 

^Art, 123— Applicability and Scope— Suit for 

legacy. 

A suit for the recovery of a legacy falls under Art. 
123 of Limitation Act, 1877. 36 Bom. 111=13 
Bom. L.R. 1025=12 Ind. Cas. 702. 

Art. 123 — Applicability and Scope — Suit for 

share of estate. 

A suit for share of an estate while the defendant 
is bound by law to distribute is governed by Art. i23* 
34 Mad. 511=20 M.L.J, 288=8 M.L.T. 4=(i9io^ 

M. W.N. 447=6 Ind. Cas. 50. 


—Art. 123— Applicability and Scope — Suit for 
share of legacy. 

The Article applies where a legacy or share is to 
be obtained from the executor of the will or a legal 
respresentative. 5 N.L.R. 41=2 Ind. Gas. 15. 

—Art. 123— Applicability and Scope — Legacy 
in satisfaction of Indebtedness by testator to 
plaintiff— Claim for legacy with ancillary claim 
for administration of estate. 

A testator provided by his will dated 27th April, 
1887, that his elder brother’s money was kept with 
him, and that it should be given to him. He died 
on 14th September, 1888. In January, 1897, plaintiff 
got Rs. 600 and on 9th May, 1899, he sued the son and 
executor, claiming an account of the testator’s pro- 
perty, that the estate might be administered by the 
court, and that the balance of principal and interest 
might be paid to plaintiff. The pica was that the 
sum was either a loan by plaintiff to tlic deceased, or 
a deposit payable on dem^nd^ and that a suit for it 
was barred j and also the plaintiff was estopped as 
he had disputed the validity of the will and claimed 
a share in the testator’s property : 

Held, (i) The bequest was a legacy in satisfaction 
of the indebtedness of the testator to plamtiff. 
(2) Though the plaintiff asked for an administration 
of the estate, that prayer was only ancillary 
to the claim for a legacy, and so Art. 123, 
and not Art. 120, applied. (3) There was no 
estoppel and his right to the legacy was not affected 
by the claim. (1902) 12 M.L.J. 183=25 M. 361. 


2. Starting point. 

Art. 123— Starting point— Testator by will 

Lirecting son to pay legacy on attai^g ma)ority 
-Son dying before attaining majority — Effect. 

(Obiter).— Where a testator by his will directs his 
on to pay a legacy to his daughter on attaining majority 
nd the son dies before attaining majority, a suit, 
laiming the legacy instituted more than twelve 
fter the date on which tiic son would have 
najority will be barred by limitation. A.I.R. 1940 
85=227 Ind. Cas. I2=59 M.L.W. 
vi.L J. 708=13 B.R. 36=1946 A.L.J. 491*51 
.05=43 I.A. 264=1946 A.W.R.RC. 205=I.L.R. 
1947) Mad. 159=1946 Pesh. L.J. P.C. 185 (P.C.). 

Arts. 123 and Starttag 

Joint of limitation— Annuity 

iviU in the nature of legacy— Repudiation of right 
;o— Suit to recover— Limitation. 

Where the right to receive an 
will U repudiated, Art. 131 of limitation Act 
ind not Art 123 applies to a suit to recover sue 

innuity. A suit to recover such 
after 12 years from the date of repudiation « jarred 
by limitation, even if the annuity is the na^re of 
a legacy. Once the right to receive tecumng pay 
ment is repudiated. Art. 131 is the appropriated article 
S ?e aoXT A person who has taken no action 

for more^than 12 years smee the 

cannot claim to enforce his right after the lapse oi tne 

period of limitation fixed by Art. 131 “f 
Snder Art. 123, he is entiUed to the ^uity for e 
last 12 years. 25 Pat. 311=229 Ind. Cas. 348 
A.I.R. 1947 Pat. 47=13 B.R. 314- 

^Arts. 123, 89 and 62-S^ng 

Atioa— Defendant undertaking bv 

proceeds amongst heirs of deceased Sui y 
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one of heirs for his share— Article applicable— 
Time, when runs. 

Where the estate of a deceased Muhamrnadan 
was sold in accordance with the wis^.cs of majority of 
the heirs and the sale proceeds were kept wiU\ the 
defendant for distribution to the heirs according to 
their shares, a suit for the recovery of his share by 
one of the heirs cannot be regarded either as one for 
the administration of the estate or as a suit against 
a person legally charged with the duty of distributing 
any portion of it under Art. 123 or as suit by principal 
against agent under Art. 89. To such a suit article 
applicable is Art. 62 and the time runs from the date 
when the defendant received the money and not 
from the time of the plaintiff’s knowledge that the 
defendant had received the money. 1945 M-W.N. 
671 =(1945) 2 ML.J. 422=A.I.R. 1946 Mad. n6= 

58 L.W, 555=224 Ind. Cas. 21. 

Art. 123—“ Payable,” starting point of. 

A legacy or share in a legacy does not become ‘payable’ 
until the executor or other person liable to pay it has 
in his hands money with which it could be paid. Hence, 
where land bequeathed is subject to mortgage and 
the excaitor is dircacd to pay off the mortgage and 
deliver the land to the legatee free of the mortgage, 
time under Art. 123, Limintion Aa> for a suit 
by the legatee to enforce delivery of the land runs 
from the date on which the mortgage is paid off 
by the executor. A.I.R. 1943 Mad. 276=56 L-W. 
2i=(i943) I M.L.J. 36 = 1943 M.W N. 78=1. L.R. 
(1943) Mad. 477=210 Ind. Cas. 89. 

Art. 123— Starting point. 

Suit instituted in 1937— Plaint amended on Novem- 
ber 7, 1940, whereby suit becoming one by legatee to 
recover his legacy pure and simple— Suit, held must 
be taken to have been instituted on date of amendment 
and 12 year’s p.riod under Art. 123 mv'st ^tc back 
from that date. A.I.R 1942 Smd 145 — I-LR. (1942) 
Kar. 392 = 208 Ind. Cas. 230. 

Art. 123— Starting point. 

A suit by husband to recover deceased wife’s share 
in her father’s property is barred if brougln *2 yea« 
after the dcat^' of her mother. loi Ind. ^s. o 34 — 

5 Rang. 125=6 Bur. L.J. 55=A.I.R. 1927 Rang. 143. 

„Art. 123—" Payable ”— Starting point. 

A similar interpretation must be to the words 
“ oavable,” and “ deliverable as^ used in Art. 123 
an^a share in the property of an mtesute would not 
be deliverable until the administrator, to whom letters 
of administration had been gronted had in his hands 
tHe share to he delivered and. suniUrly, a legacy 
or share in a legacy does not bewme payable until 
the executor or other person liable to P®y « has in 
his hands money with which it could be paid. 

A Hindu widow cUim';d cert in proper as the heir 
of her predeceased natural bom son. She bequeathed, 
by will, the income of the property before her death. 
Her Utle was disputed by another lady who clai^d 
to be the adoptive mother of the deceased ron. The 
validity of the adoption was chaUenged by the na^al 
mother and the matter was before the Courts. The 
estate was under the management of the Court of 
Wards, and Uter, of Court Receivers. 

Held, that no one could have had in his possession 
or control any fund representing the income of me 
estate, wldch Uie natural mother (the testatrix) had 
a riaht to enjoy for her own use but had received 
untS it had been finally decided by the Courts that 


the adoption of the propositus by the rival clainiant 
was invalid, and that therefore, for suits 10 obtain 
payment of the legacies under the will, time began 
to run only from the diUc of the decision of the 1 rivy 
Council. 87 Ind Ois. 324 = 52 ^ = 

M.W.N. 441=3 Pat. L.R. 208=29 9 ;^^ 

23 A.L.J. 261=6 L.R.P.C. 82=48 Mad. 312 = 27 
Bom. L.R. 823= A.I.R. 1925 PC. 105=48 M L.]. 
627 (P.C.). 

—Art, 123 — Burmese Buddhists — Claim for 
share by sons of first marriage on death of 
mother— Starting point is the date of death ot. 

Step-* mother* 

On the death of his father an orasa son is entitled 
to claim i of the property. But if lie Joes not «^ercise 
that right and his mother does not die till more than 
twelve years after tJie dcatJi of his father> he is not 
barred by the Law of Limitation from claiming a 
share of inheritance on the dcatl^ of Jus motlier- 
Similarly the failure of tiie plaintiffs to exercise the 
right to partition on the death of their father, docs 
not debar them from claiming an entirely separate 
right on the death of their step-motlier who re-marricd 
their father and had also children of her first marriage. 
77 Ind. Cas. 53=4 U B R. 140 = 1 Bur. L.J. 267- 
A.I.R. 1923 Rang. no. 

Art. 123—” Payable ’’—Starting point of 

limitation. 

V, mother of N, after his death brought a suit for 
possession of his property. Pending the suit she 
died in 1899, but the suit was continued by defendants. 
By her will she had bequeathed her certain legacies 
which were to be paid out of the accumulation of the 
estate The property was in the possession of a Court 
of Wards and the income was accumulating. Durmg 
the pendency of the suit the accumulated income was 
in 1905 permitted by the Court to be divided among 
defendants and P, who claimed adversely 10 F. They 
all undertook that the money would be brought m if 
the Court so ordered. The suit was decreed in favour 
of y, in 1913. Defendants by the decree alone became 
entitled to the estate. The one-third of the income 
which had been handed over to P, was therefore 
ordered to be refunded to defendants in 1915 was 
refunded in 1917 The legatees within 3 years qt 
this brought a suit against defendants 3 years of this 
for the payment of legacies, and the defendan^ts con- 
tended that the suit was time-barred as it was brought 
after more than 12 yc.j-s from 1905. 

Held the defendants did not receive any money 
which <»uld be considered as avaUable for the legacies 
until 1915 and, further, as regards that part which 
thev received from P and which was to satisfy these 
claims, they did not receive it umtil 1917 5 therefore, 
time under the sMtutes of limitation docs not begin 
to run until there arc available assets. 

Article 123 applies to suits for legacies against 
any person rightly or wrongly in possession of the 
estate under such circumstances that he is bound 
to deal with it as the esiete Jof the deceased. Article 
A-y and Art. 120 arc not applicable to the case. 70 Ind. 

689=46 Mad. 190 = 16 M.L.W, 369 = 1922 
M W.N. 53i=3t M.L T. 22i=A.I.R. 1922 Mad. 

457 


.N. 

.43 M.L.J. 486. 


—Art. 123— Starting point. 

Where the members of a Mahomedan family conti- 
nue to live as tenants in common without dividing 
the estate of a deceased ancestor, limiution will not 
run from the time of his death, and the article applicable 
for a suit for distributive share is Art. 144 and not 
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Art. 123. 44 Bom, 942, l-'oll. 59 Ind. Cas. 780 = 

45 Bom. 519— A I R. 1921 Bom. 56. 

Arts. 12}, 141 and 154 — Mahomedan law — 

Succession — Limitation— Estoppel — Onus. 

One .U,. a Mahomadan, died in 1865 possessed 
of property, whicli passed first to his mother, and 
after her death to his senior and junior widows of whom 
each held an eight anna share. The senior widow 
died in 1888 and after her death the junior widow 
retained possession of the whole estate until her death 
in 1891. On the death of the junior sshdow mutation 
of names was made in favour of three sons of another 
brother of tlic senior widow, who died in 1890 in respect 
of a twelve anna share and in favour of the only son 
of a third brother of the senior widow who predeceased 
her for the remaining fo.;r annas. The plaintiff a 
sister of the senior widow, instituted against her four 
nephews and others this suit in 1903 to recover her 
share of the property including in that estate a share 
of the estate which had been that of Af, and which 
Mubarak was said to have inherited from the senior 
widow, and also property which he took by inheri- 
tance from their father: 

Held, that with regard to the property taken by 
Mubarak from the senior widow the period of liini- 
tation begin to run from the death of the junior 
widow and not from any earlier period and that the 
suit was not barred by limitation. 31 All. 557=36 
I. A. 210 = 10 C.L J. 297 = 11 Bom. L.R. 1210=14 
C.W.N, 59 = 19 M.L-J. 698 = 13 OC. 113=4 Ind. 
Cas. 4S7(P.C.). 

Arts. 123, 142 and 144 — Suit for a ^stributive 

share of property — Limitation — Starting point. 

A suit for the distributive share, brought 18 years 
after the death of the last owner is barred under Art. 
123 as the period of limitation would run from the 
de.uh of tile last owner. If the case fell under Art. 
142 the plaintiff would have to show his possession 
within 12 years before the suit. But if under Art. 
144 the burden of proving adverse possession for 12 
years before suit lies on the defendant. 6 Bur. L.T. 
188=21 Ind. Cas. 335- 

Arts. 123 and 120 — Starting point — Suit by 

widow of Mahomedan for share against son who 
got order for grant of letters of administration 
but did not take out same— “ Representative”— 
Time from which limitation runs. 

Where on the death of a deceased Mahomedan, 
a contest amongst his heirs as to who should take out 
letters of administration was decided in favour of 
the defendant No. i but he did not furnish security 
and the order for grant of letters of administration 
who thus never completed. 

Held, that if Art. 120 applied to a suit by one of 
the other heirs to recover her share frorn the defendant 
No. I who was in possession, limitation ran at the 
earliest from tlie date of decision of the appellate 
court affirming his rights to take out letters of adminis- 
tration. Quaere : — The other members of the family 
of the accused having also been joined as defendants 
whether defendant No. i could be allowed to obtain 
for himself any advantage by urging that he never 
in fact became the legal representative of the deceased 
within Art 123 not having actually taken out letters 
of administration. (1910) 15 C.W.N. 107=13 C.L.J. 
239=7 Ind. Cas. 704- 

3. Suit by co-heir. 

Art. 123 — Administration suit by Muhammadan 

heir against his co-heirs — Article 123 does not apply. 


1941 A.W.R. 1=1941 M.W.N. 729=A.I.R. 1940 
P.C. 215=7 B R. 210=53 L.W, 1=43 P.L.R. 
63=45 C’W.N. 226 = 67 I, A. 406 = (i94o) Kar. (P.C.) 
410 (Sup.)=(i94i) I M.L.J. 594=I L.R. (1941) Bom. 
8=43 Bom. L.R. 388=73 C.L.J. 214 = 1941 O.W.N. 
734=1941 M.W.N. 729 = 191 Ind. Cas. 113 (P.C.). 

Art. 123 — Suit by co-heir. 

Suit by one co-heir against another to recover 
his share in the property is not governed by Art. 123. 
A.I.R. 1940 Cal. 93=44 C.W.N. 221=186 Ind. 
Cas. 843. 

Art. 123 — Suit between co-heirs for share 

of inheritance. 

A claim by a daughter to a share in the estate taken 
by her mother on her re-marriage with her step- 
father must be brought within 12 years from the date 
of her mother’s re-marriage. A.I.R. 1936 Rang. 388 = 
164 Ind. Cas. 556. 

Art. 123 — Muhammadan co-heirs — Suit by one 

against others for his share of deceased’s estate is not 
governed by Art. 123. 14 L. 794=A.I.R. 1933 Lah. 

784=35 P.L.R. 121=148 Ind. Cas. 1I43- 

Art. 123 — Heirs of Mahomedan — Suit by 

co-heir. 

A suit by one of the heirs of a Mahomedan owner 
to recover possession of his share is not covered by 
Art. 123 but must fall under Art. 144, limitation run- 
ning from the date when the defendant’s possession 
became adverse. A.I.R. 1928 All. 467 (F.B.), Foil. 
121 Ind. Cas. 785=7 Rang. 744=A.I.R, 1930 Rang. 72. 

Art. 123— Suit by co-heir. 

Plaintiff, Cutchi Khati daughter, sued her brothers 
for her share in the ancestral property. Defence 
raised adverse possession as a bar to the suit, 

Held, that the case would be governed by Art. 144 
and not by Art. 123. A.I.R. 1930 Sind 193=126 Ind. 
Cas. 748- 

Art. 123— Suit by co-heir. 

Articles 123 applies only when the suit is brought 
for a share an estate which it is the legal obligation 
of the defendant to distribute. Where a Muhammadan 
dies intestate, his estate vests in his heirs as tenants 
in common and no one is charged by law with its 
distribution, and if a suit is brought by one of the 
heirs to recover his share. Art. 144 and not Art. 123 
applies. 34 Mad. 511 and A.I.R. 1928 All. 467 (F.B.), 
Foil. 117 Ind. Cas. 803= n Lah. 29=A.I.R. 1929 
Lah. 549. 

Art. 123— Suit by co-helr. 

A suit by one of the heirs of a Mahomadan to recover 
possession of his share is not covered by Art. 123 
but must fall under Art. 144, limitation junnmg from 
the date when the defendwit’s possession be<^e 
adverse. A.I.R. 1926 All. 748, Reversed, ill Ind. 
Cas. 809=51 All. 101=26 A.LJ. i 04I=AIR. 1928 
All. 467 (F.B ). 

Art. 123— Suit by co-heirs— Suit by co-heiw 

for a share iii the corpus of an inheritmee is 
governed by Art* 123 — If property is held by one 
on behalf of all} at* ti^e applicable is Art. 142 or I 44 * 

The appropriate article for suits instituted by co- 
heirs for a share in the corpus of an inheritanw is 
Art, 123 but if it can be shown that whoever hoias 
the piopeety is holding with the consent, 
or implied, of all the heirs on beh^f ofthem au, 
then Art. 142 or 144 would apply. A.I.R. 1924 Rang. 
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155 : A.I.R. 1916 P.C. 145 and A.I.R. 1925 Rang. 
228, Foil. 106 Ind. Cas. 828 = 5 Rang. 582=A.I.R. 
1928 Rang. 6. 

Art. 123 — Suit by cq-heirs. 

Article 123 applies to a case of claim to a share 
against co-heirs in possession of an estate when there 
was intestacy. But an exception should be made 
in respect of cases where the whole body of the heirs 
agree to enjoy jointly the property left by the deceased, 
without effecting a partition. In such cases Art. 142 
or 144 would apply. 

There is nothing to prevent the heirs of Karen 
Christians from taking possession of the estate and 
agreeing to enjoy it in common. Their title becomes 
complete when they take possession of the property, 
and, when thereafter any of them are excluded from 
enjoyment, the cause of action arises on such cxclu^on 
and the article applicable is Art 14a. 88 Ind. Cas. 

609=4 Bur. L.J. 76«A.I.R. 1925 Rang. 233. 

Art. 123 — Suit by co-heir. 

The appropriate article for suits against co-heirs 
for a share the corpus of an inheritance is Art. 123. 
72 Ind. Cas. 489=8 Rang. 77=- A.I.R. 1925 Rang. 228. 

Art. 123 — Suit by co-heir. 

The appropriate article for suits, instituted against 
co-heirs for a share in the corpus of an inhcriian^ is 
Art. 123. As Burmese Buddhists arc not permitted 
to make wills, tltc only portion of Art. 123 which 
cm apply to suits relating to their estates is the pro- 
vision applicable to the distributive share of the 
property of an intestate. 6. L.B.R. 170, Foil. 
76 Ind. Cas. 855 = 1 Rang. 405=A.I.R. 1924 Rang. 

155. 

Arts, 123 and 144— Suit by co-heir— Suit for 

share of the property of an intestate— Heirs of 
Muhammadan holding estate as tenants-in- 
common. 

Article 123 docs not apply to the Mahomedans 
who continue to own as tcnants-in-common the estate 
of their deceased father. The ordinary law applies 
to such cases and time begins to run against one tcn^i- 
in-common, when the other tcnani-in-common docs 
some aa the cffca of which is cither to exclude his 
co-tenant fiom the joint property, to deny his rights 
to share; and Article 144 applies to the case. 22 Bom. 
L.R. 939=58 Ind. Cas. 42- 

Arts. 123 and 144— Scope— Co-heirs— Suit 

for possession. 

Art 123 docs not apply to suit by one heir against 
co-heirs for possession of a house left by the deceased 
but Art. 144 docs. 50 Ind. Cas. 746 (Lah.). 

—Art. 123— Suit by co-helr— Suit for share 
by one heir against another— AppUcnblUty. 

Art 123 applies only to a suit for a share of an estate 
which the defendant is legally bound to distribute 
and not to suits for recovery of possession by one 
of the heirs against another heirs. 17 O.C. 157= 
1 O.L.J. 225—24 Ind. Cas. 45- 

Arts. 123. 120 and 144— Suit by co-heix^ 

Mahomedan Law— Suit by Mahomedan sharer 
for ahare of deceased’s property after is years 
—Art. X23, Scope oL 

A suit by a Mahomedan for a share of his wife’s 
property in the possession of another sharer more 
than 12 years after his wife’s death is governed by 
Art 144 in the case of immoveables and by Art. 120 
in the caK of moveables. Art. 123 applies only when 


the suit is for a share of an esiate which it is ihe legal 
duty of the defendant to disiribuu, and does noi 
apply to the case of a Mahomedan dying intestate, 
and the estate in that case is at once vested in the heirs 
as tenants in common and there is no one charged 
by law with its distribution. (19*0) 20 M L J. 288 = 
6 Ind. Cas. nC = 8 M.L.T. 4 = t 9 »o M.W.N. 447 = 34 
Mad. 51 1 (F.B.). 

Art. 124. 

Synopsis. 

1. Adverse possession. 

(a) Acquisition and Starting point. 

(b) Effect of 

(c) Tacking. 

2. Applicability and scope. 

3. Hereditary office — What is 

I. (a) Adverse possession — Acquisition and 

Starting point. 

Arts. 124 and 141 — Applicability— Transfer 

of pala to stranger by widow of co-shebait — 
Transferee and his successors in adverse posses- 
sion for 12 years prior to her death--If acquire 
title. 

A transfer by a conshcbaii of his pala (turn of worship) 
in a private debuttcr to a stranger for value is void, 
and the possession of the transferee and his sucas- 
sors becomes adverse from the date of entry into 
possession. Once adverse possession has begun to 
run in favour of a person, a transferee from the latter 
can tadc his possession to that of his predecessor. 
If the shebaiii right is hereditary, Art. 124 of the 
Limitation Act applies, and if the transferee and 
his successors have been in possession claiming absolute 
title for over 12 years prior to the death of the transferor, 
they acquire a title by adverse possession. 

The fact that the transferor is a Hindu widow who 
has succeeded to the shtbaiti right of lier husband 
docs not make Art. 141 of tlie Limitation Att applicable. 
As a Hindu female who succeeds to a shebaiti right 
represents the endowment as compleiely and effectively 
as a male heir, subject to the qualification tliat on her 
death the shebaiti right goes not to her heirs but to 
the heirs of the last male holder of the shebaiii right, 
limitation does not begin to run from her death. 54 
C.W.N. 960. 

Art. 124 — Shebaiti divided into palas— 
Possession by shebait of pala of co-shcbalt under 
invalid transfer— If adverse. 

Co-shebaits are co-owners in the shebaiti right. 
One co-shebait can, therefore, claim the interest 
of another co-shebait under Art. 124 of the Limit- 
ation Act, if the claim be regarded as a claim to a 
share in the hereditary office. Where ihe shebaits 
have been in possession on the basis of palas and one 
paladar is in possession of the pala of another paladar 
under an invalid transfer and in open assertion of a 
hostile title, the possession of the pala becomes adverse. 
54 C.W.N. 960. 

Art. Z24 — Adverse possession — Acquisition 

and starting point — Shebait of temple— Suit for 
possession of office. 

A suit for possession of the hereditary office of 
shebait from a person enjoying it adversely to the 
plaintiff is governed by Art. 124 and not by Art. 134 
or 144 and time surts when the defendant takes posses- 
sion adversely to the plaintiff. (1918) P.H.C.C. 247 = 
3 Pat. L.J. 327-4 Pat. L.W. 283-47 Ind- Cas. 290. 
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Art. 124 — Adverse possession — Acquisition 

and starting point — Suit for office — Suit for 
possession — Distinction. 

In a suit to recover possession of property and here- 
ditary office from the defendant whose father had 
been in adverse possession of both for over 12 years, 
and who continued in possession afterwards, held 
that there is no distinction between the claim for 
possession of the property and that for the office, 
for purposes of limitation, and that the suit was barred 
under b. 2S and Art. 124 23 M. 271 P.C.. Foil. 39 All. 
636 = 15 A.L J. 740 = 42 Ind. Cas. 77. 

Art. 124 — Religious Office — 'Adverse posses- 
sion — Acquisition. • 

(i^-r Curiam) : — .Meic possession of the properties 
attached to an office without performing the duties 
of the office is not adverse possession of the office 
within the meaning of Art. 124. 20 M L J. 781. FoH. 
29 M L.J. 558 = 18 M L T. 402=(I9I5) M W' N.829“ 
2. L W. 1005=30 Ind. Cas. 962. 

Art. 124 — Adverse possession — Acquisition — 

Suit by heir of shebait — Auction-purchaser of the 
share of shebait --Incompetency of auction- 
purchaser to hold office. 

Where an auction-purchaser of the share of daily 
surplus income from the offerings of a temple enjoyed 
the income for about 20 years as against the widow 
of the shebait though he was incompetent to hold the 
office owing to his caste, and the reversioner sued on 
the death of the widow for a declaration that he was 
entitled to the offerings. 

Held, tliat the suit was not one to recover an 
hereditary office within Art. 124 of the Limitation Act 
and was not barred by limitation The defendant 
not liaving taken possession of tlic office and 
being incompetent to hold it, could not by 
adversely taking and appropriating to his own use a 
share of the surplus daily income from the offerings, 
acquire a title to the office or a share of the income. 
On each occasion on which he received and wrongfully 
appropriated to his own use a share of the income to 
wliich the shebait was entitled, the defendant com- 
mitted a fresh actionable wrong in respect of which 
a suit could be brought against him by the shebait 
but it did constitute him the shebait or in any way 
affect title lo the office. 42 Cal. 244 = 18 C.W.N. 
1029=27 M L.T 100=1 L.W. 549 = 16 M.L.T. 210 
=(1914) M.W.N. 636 = 12 A.LJ. 1176=20 C.L.J. 
360=16 Bom. L.R. 845=24 Ind. Cas. 501 (F-C.). 

Art. 124— Adverse possession — Acquisition 

and starting point— Suit for emoluments of an 
— Adverse possession — Declaratory decree 
obtained during period of adverse possession. 

In a suit for the emoluments and honours of the 
office of Adayapakam, it was found that defendant 
had been getting and enjoying the income of the 
office for over 12 years prior to suit. 

Held, that the defendant was in adverse 
possession of the emoulments and honours of 
the office and that the suit was barred under 
Art 124. The mere passing of a declaratory decree 
in plaintiff’s favour establishing his joint right with 
defendant during such adverse possession by the 
defendant will not prevent the defendant from 
acquiring title by adverse possesson if such possess- 
ion liavmg commenced before the suit ^ for title, 
continued afterwards for the statutory period- (1911) 
I M.W.N. 99=9 M.L.T. 171=8 Ind. Cas. 883. 

I Art. 124 — Applicability of — Adverse posses- 
sion of profits alone without the office — Plaintiff 


entitled to beneficial enjoyment of property — 
Starting point. 

Art. 124 applies only when the suit is one against 
the holder of the office. Possession of the lands alone 
does not constitute “ possession of the office ” within 
the meaning of Art. 124. Where the plaintiff is entitled 
to the beneficial enjoyment of the lands attached to 
a trust, time begins to run for a suit to recover the 
property only from the time when his right to the 
beneficial enjoyment thereof accrues. The decision 
in 23 M. 27, has not overruled that in 13 M 277 in this 
respect. (1910) 20 M L.J. 781=9 M.L.T. 73= 
8 Ind, Ois. 998. 

Art. 124 - Adverse possession — Acquisition— 

— Adverse possession of shebaitship. 

The right of a person lawfully entitled to the office 
of a sliebait may be extingi-fishcd by adverse possession. 
(1909) II C.L J. 2=3 Ind. Cas. 408. 

-- - Art. 124 - Adverse possession of hereditary 
ofltce — Acquisition. 

The analogy of Art 142 cannot be invoked in inter- 
preting Art. 124, as the two articles subst .ntially 
differ in their wording. A plaintiff’s right to recover 
a hereditary office will not be barred unless the defen- 
dant is found to have been in possession of it adver- 
sely to the plaintiff for 12 years ; and the fact that 
the plaintiff had not possession of the office at any 
time within 1 2 years previous to the suit is not sufficient 
in itself to bar his claim. (1908) 19 M L J, 257 = 
6 M.L.T. 167=3 Ind. Cas. 123. 

Arts. 124 and 144 — Adverse possession — 

Acquisition and starting point— Trust — Suit for 
possession of trust property as manager. 

Where the plaintiff claimed possession of certain 
trust property as manager by riglit of inheritance, 
from the foimders of tiie trust, there being no allegation 
of misappropriation of the trust property, it was held 
that the limitation applicable to such suit was that 
prescribed by Art- 124 or Art. 144 and began to run 
from the time when the possession of the defendant 
became adverse to the plaintiff. 1905 A.W.N. 69 = 
2 A.L J. 304 =27 A, 513. 

I. (bl Adverse Possession— Effect of. 

Art. 124 — Shebait — Effect of adverse posses- 
sion of office. 

Where a person liolds the office of the shebait for 
12 years and adversely, Art. 124, applies and where 
the office is tlius extmguis cd by adverse possession, 
the right to claim pala (turn) must also share the sime 
fate. A.I.R. 1936 Cal. 291 =166 Ind. Cas. 832. 

Art. 124 — Adverse possession of offic^ 

Effect of— Suit for trusteeship — Dismissal- 
Suit for property — Bar. 

Plainiiff sued for (a) certain rights in certain temples, 
(b) the consecrated idols of those temples and (c) certain 
properties attached to the temples. The^ suit was 
dismissed as time- barred. In appeal plaintiffs limited 
their relief to (c) only. Held, that the appeal must 
fail because if the right to recover trusteeship is lost 
by the dismissal of suit, the right to recover a portion 
of the endowments must fail. 35 M. 92=(i9ioJ 
M.W.N. 735=9 M.L.T. 105=8 Ind. Cas. 760. 

Art. 124 — Adverse possession of office 

Effect of— Hereditary office, suit for barred— 
Suit for property also barred with it. 

Where a suit for a hereditary office is barred, the 
riglu to reaiver property attached to the office will 
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be extin giiislied, though the time for recovery of im- 
movenble property independently will notlwvc expired. 
(1904) 28 M. 197- 

Arts. 124 and S. 2 (8)— Adverse poscssion— 

Effect on successor’s claim — Plaintiff — Suit for 
possession by stani— Malabar Law. 

A suit by a Atalabar Stani for possession of St.inom 
property from a person claiming adversely theieio, 

IS governed by Art. 124. The Stani is deemed for 
this purpose, to be the heir of his predecessor in title 
and is bound by the Defendant’s adverse possession 
against the previous holder. Each holder of the 
Sianom is in the same position as an ordinary heir 
succeeding on the intestacy, of the previous holder 
though the holder holds his property only for his 
life. 33 M.L.J. 26=6 L.W. 195 =(1917) M.W.N. 
552=41 Mad- 4=42 Ind. Cas. 22. 

Arts. 124 and 141 — Adverse possession — 

Effect on successor’s claim— Hereditary office, 
suit for possession of— Suit by reversioners on 
widow’s death — Adverse possession against widow 
is adverse to reversioners. 

A suit for possession of the hereditary office of trustee 
by a Hindu reversioner against a stranger in possession 
is governed by An. 124 and time will run against the 
reversioner not from the widow’s death as in Art. 
141, but from ilie date when the siiangcr became 
possessed of it adversely to the widow. The rever- 
sioners should be considcied as deriving their right 
to the office tlirough their predecessor, the widow, 
and consequently possession adverse to the widow 
is adverse to the reversioners. A successor in office 
derives his title through his predecessor for purposes 
of limitation, even though both were appointed inde- 
pendently of each other, by a third person. <1904) 
28 M. 197. 

I. (c; Adverse Possession— Tacking. 

Art. 124— Adverse possession — ^Tacking — Suit 

for recovery of office of archaka— Defendant 
in possession for less than xz years— Possession 
of predecessors in office— Tacking. 


Art. 124— Adverse posscsslon-Tacklng vacant 

period. 

A person in possession of .m Hereditary office 
cannot tack to his possession the vaciint period pre- 
ceding his possessions. His possession becomes 
adverse only from his actual possession. 9 M.L.T. 
485 = 10 Ind. Cas. 95. 

2. Applicability and scope. 

Art. 124 — Applicability and scope. 

Article 124 is not applicable where the appoint- 
ment to the office is made by nomin.ation and applies 
only when the appointment is by succession through 
inheritance. A.I.R. 1941 All. i=(i94o) A.L.J. 
705=1. L.R. (1940) All. 815=1940 A.W.R. 607 = 
193 Ind. Cas. 697. 

Art. 124 — Applicability and scope. 

There is no distinction as regards Itmiwtion between 
a claim to an office and a claim to the property of 
endowment. Nor is there any distinction between 
movaNcs and immovables in a matter of endowment. 

A.IR. 1941 A11.i=( 1940) A.LJ. 705=1940 AWR. 
607 = 1 L.R. (1940) All. 815 = 193 Ind. Cas. 697. 

Art. 124 — Applicability — Lawful holder of office 

enjoying its emoluments must be deemed to be in 
possession of office — Interference with performance of 
his duties— Every time there is fresh wrong and cause 
of action. Art. 120 or 124 does not apply, A I R. 1941 
Mad, 81=52 L.W. 919 =(1940) 2 M.L.J. 990=(i94o) 
M.W.N. 1232=1. L.R. (1941) Mad. 275 = 192 Ind. 
Cas. 870 (F.B.). 

Art. 124 — Applicability and scope — Maharki 

Vatan. 

In the case of a Maharki Vatan, each one claims 
a share for his branch alone to the exclusion of tlic 
others, and the alternate working of a branch year 
by year is also exclusive of tlie others. A suit for 
possession of a sliare in the Vatan is governed by 
Art. 124 as the office of Ma/iar is recognised in the 
Revenue Rules themselves. A- 1 R 1937 Nag. 84 = I. L.R. 
(1937) Nag. 151 =168 Ind- Cas. 351. 


The word defendant in Art. 124 of the Limiiaijon 
Act includes his predcccssors-in-officc where the succes- 
sive persons in possession of the office chum under 
the same title eg., appointment by a temple trustee. 
In a suit for the recovery of possession of an hereditary 
arcliaka office, it was found that though the deftndam 
got into possession within twelve years of the suit 
his nrcdcccssors were successively in possession to the 
exclusion of the hereditary holder for over sixty years 
under appointments by the temple trustee. 

Held, that the suit was barred. The defendant was 
entitled to uck on the possession of his predecessors 
in office to his own in establishing a plea of adverse 
enjoyment. 36 MLJ. 93-;9 49 Ind. 

Qfl* , 393. See also 54 C.W.N. 960. 

——Art. 124— Adverae potaeaalon— Tacking— 
Truateeshlp— Adverte possession— Independent 
trespassers— Derivation title. 

Twelve year’s continuous possession is necessary 
under Art. 124 to a ri^t to trusteeship ; if the posses- 
sion has been in the hr nds of independent trespassers 
it would not be regarded as continuous possession 
on the part of the defendant tresMssers; but where 
the independent trespassers have aU derived title from 
tlie same source it may be sufficient to justify a court 
in holding that the possession was conunuous. 14 M. 
153; 18 M. i,FoU. 12 M L.T. 269-16 Ind. Gia. 225- 

23ML.J. 13L 


•Art. 124 — Explanation — Applicability. 


The explanation in I'ol. 3> Art. 124, lays down a 
general rule for determining the question of posses- 
sion in respect of offices and Is applicable to cases 
governed by Art. 120, wherever the claim is in sub- 
stance one to recover possession of an office. A.I.R, 
1935 Mad. 449 = (i935) M.W.N. 503. 

——Arts 124 and 120 — Applicability and scope. 


A suit for declaration of title to a hereditary office 
is governed by Art. 124 and not by Art. 120. (1931) 
M.W.N. 8=A.I.R. 1931 Mad. 505=133 Ind. Cas. 193. 

—Art. 124 — Applicability. 

The nature of thq suit intended to be covered by 
Art. 124 must be a suit filed by a plaintiff who claims 
the office from a person who at that time holds the 
office himself. Where the pLiiniiff has not alleged 
that the office is now being held adversely to him 
by any other person, the suit is only against the 
trustee of the Devasthanam for the recovery of the 
emoluments, incidentally it may be for a declaration 
that his title to the office was denied. Article 124, 
therefore does not apply. 109 Ind. Cas. 77i=A.I.R. 
1928 Mad. 377. 

Arts. 124 and 120— ApplicabUity and scope— 

Claim to office — Hereditary office. 

A claim to office and to property appurtenant 
thereto may be barred by limitation. If me office is 
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not hereditary Ait. i20 applies. If hereditary, Ait. 
124 governs the matter. (1909) 14 C.W.N. 497 = 11 
C.L.J. 304=3 Ind. Cas. 419=37 C. 263. 

Arts. 124 and 134 — Scope of. 4 Bom. L-R. 743 = 

27 13. 363. 

3. Hereditary office — What is. 

Art. 124 — “ Hereditary office 

The words ‘ hereditary office ’ in Art. 124 have 
been used in contra-distinction to cases where the 
office is to be iilled in by nomination. Where there 
is no sviggcsiion that the appointment of a shebaii 
was to be made by nomination and hence the right 
of sJiehuiisliip vesting on the heirs of the founder, 
after the death of tlie person appointed by will, it 
must be regarded as a hereditJry office. A suit for 
possession of such an office is governed by the 12 
vears’ rule laid down in Art. 124. A. I R. 1937 
budh 373 = 1937 O.W.N. 745 = 13 Luck. 344 = 
168 Ind. Cas. 593. 

Art. 124 — Hereditary office, what is — Office 

claimed for first time. 

Where the plaintiff is not u descendant of any of 
the former holders of the office of Kamam before 
the villages were re-grouped and is seeking the 
office for the first time, so to speak, not on the 
ground of heredity the suit is not one for seeking 
possession of an Jiereditary office within the 
meaning of ttie Explanation to Arc. 124. 

Tlie fact tliat tlic oflicc will or may become 
liercditarv in the hands of ihe holder if and when 
appointed is not materia). 99 Ind. Cas. 634=A.I.R. 
1927 Mad. 148 = 51 M L.J. 678. 

Art. 124 — Hereditary office — What is — Suc- 
cession by nomination of successor is not heredi- 
tary. 

Where succession to a religious office is by 
nomination by the liolJer in office of his successor, 
it is not a hereditary succession by Art. 124. Here- 
ditary succession is succession by the heir to _ the 
deceased under the law the office must be transmitted 
to the successor according to some definite rules of 
descent which l^y their own force designate the person 
to succeed, There need be no blood relationship 
between the deceased and his successor but the right 
of tltc latter should not depend upon the choice of 
any individual. Therefore the only article applicable 
to cases of succession after nomination is Art. 120, 
Art 144 also is not applicable as the claim to posses- 
sion is also barred if the claim to office is barred under 
Art. 120. 97 Ind. Cas, 437=A.I.R. 1926 Mad. 1012 = 
51 M.L.J.258. 

Art 124— An hereditary office subject to a 

temporary incumbency by a person not in the dire« 
line of succession is still an hereditary office* 93 Ind. 
Cas. 923=22 M.L.W. 870=A.I.R. 1926 Mad. 245- 

Art. 125, 

Synopsis. 

1. “ Alienation.’* 

2. Applicability and scope. 

(a) Nature of reversionary suit. 

3. Starting point. 

4. Suit by adopted son. 

5. Suit by female. 

6. Suit by reversioner. 

7 . Miscellaneous. 


I “ Alienation 
^Art. 125 — “ Alienation.’* 

The word “ alienation ” in Art. 125 has not been 
used in the restricted sense of a transfer by means 
of written document. The article applies to all 
cases in which the wicow has aitcctly or indirectly 
parted with her proprict ry right in the estate and 
passed the same to some third person. Where 
mutation entries in revenue papers are made in the 
names of tire third persons, followed by their posses- 
sion, it constitutes alienation of those properties 
within the meaning of the article. A.I.R. 1939 All. 
526 = 1939 A.W.R. 411 =184 Ind. Cis. 169. 

Art. 125 — “ Alienation.*’ 

During th • registration pioccedings, the daughter 
ol ;he dec.ased I'hjccteJ an.i actually contested the 
registration of the land being effcaed in the name 
of the transferee from her deceased father. But 
in spite of her objections, it was registered in alienee’s 
name and the daughter did not bring any title suit 
afterwards. Subsequently, the reversioners of the 
deceased instituted a suit for declaration that the 
transfer was void against them and hence should be 
SCI aside : 

Held, that the mere failure of the daughter to 
bring a title suit did not amount to constructive alie- 
nation for the purposes of Art. 125. Threfore Art. 
125 did not apply and the article applicable was Art. 120 
and tltc reversioner’s suit brought more than six 
years after the land registration entry was barred. 
A.I.R. 1936 Pat. 535 = 3 B.R. 21=165 Ind, Cas. 21. 

Art. 125— “ Alienation”— Sir and khudkasht 

lands. 

A perpetual lease of sir and khudkasht fields is an 
alienation within the meaning of Art. 125. 16 N.L.J. 

300=A.I.R. 1934 Nag. 103 = 149 Ind. Cas. 687. 

Art. 12 5— Alienation — Bombay Bhagdari 

Act (V of 1862), S. 3— Mortgagor selling 
to mortgagee and other moiety to wife for alleged 
consideration — Subsequent transfer of her 

moiety by wife to mortgagee. 

Where a mortgagor sells in reality a moiety of the 
pr-^pertics to the moitgagees for an amount due on 
the mortgage, and the other moiety is ostensibly sold 
in the name of the wife for an alleged consideration, 
the transaction amounts to a sale of an unrerognised 
portion of a bhag, and if subsequently after the death 
of her husband, the wife sells her moiety to the mort- 
gagee the subsequent deed of sale cannot be upheld 
as in effect causing a past dismembered bhag to be 
re-united, and a suit by reversioner to set aside tne 
above alienation is not governed by Arts. 125, 120 
and 141. 54 Bom. 837=32 Bom. L.R. ioi3=A.l.i<. 
1930 Bom. 545. 

^Art. 125 — " Alienation.” 

A proprietor of a house which was mortg^ed by 
his predecessor inherited the mortgagee’s right also. 
After his death, his widow allowed the property to 
be redeemed by persons who were not reversioners. 

Held, that the transaction effected by the widow 
must be treated as an alienation for the purpose ol 
Art.125. Ill Ind. Cas. 203=29 P.L-R. 584-10 
Lah. 237=A.I.R. 1928 Lah. 932. 

^Art. 125— Hindu widow— “ Alienatio^’— 

Declaratory suit — Compromise— Fresh starting 
point. 

In respect of a Hindu widow’s alienation there 
is only one cause of action for a declaratory suit for 
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all reversioners near and remote and when the suit 
on that cause of action once became barred hy the 
lapse of twelve years under Art. 125. No reversioner 
(whether in existence or not at the date of the alie- 
nation) could afterwards bring such suit. 41 Mad. 
659, Foil. The compromise of a litigation by a female 
owner does not amount to a fresh alienation so as 
to give rise to a fresh cause of aaion to the reversioners. 
To see whether a compromise amounts to alienation, 
the test is to find out whether the property is 
claimed by opposite party on a title before the 
compromise or whether he has first derived his title 
thereto under and by virtue of the compromise. 33 
7 ^- 356) 33 Mad. 473 Foil. 26 M L.T. 180=53 
Ind. Cas. 171. 

Art, 125—" Alienation ’’—Limitation— Ficti- 
tious award — Hindu widow. 

A Hindu widow, plaintiff in a suit to recover 
property in respect of which she was entitled to a Hindu 
widow’s estate, from the possession of the widows of 
other members of her husband’s family, entered upon a 
collusive arbitration by which the whole of the property 
of the plaintiff’s husband was divided amongst 
certain female members of the family, it being declared 
that each of the parties to the arbitration proceedings 
took an absolute estate in the share allotted to her. 

Held, that this proceeding amounted to an 
“ alienation ” of the property so dealt with within 
the meaning of Art. 125. 4 A.L.J. 160 = 1907 A. W.N. 
33=29 A. 239. 

S 

2. Applicability and Scope. 


Art, 125 — Applicability and scope. 

Article 125 is not by its wording restricted to suits 
by reversioners. There is no justificiiition for impor- 
ting the word ‘ reversioner ’ in this article wliich 
docs not occur there. Consequently, the article 
governs the suit by certain member of the pro- 
prietary body of the village to declare that certain 
alienation by a widow shall not affect their reversionary 
rights. A.I.R. 1938 Lah. 457=40 P.L R. 786 = 178 
Ind. Cas. 270. 

Art. 125 — ^Applicability. 

Article 125 applies only to suits brouglu within 
the lifetime of the female or females whose aliena- 
tions are to be declar.d void. It cannot apply to 
suit instituted after th.ir death (1936) M W.N 
339=44 M.L.W, 208 = 165 Ind. Cas. 448. 

— — ^Art. 125 — Applicability — Conditions. 

Article 125 applies when the possession is that 
of a Hindu ur Muhammadan female as such, that is to 
say, by virtue of her being a Hindu or Muhammadan, 
and does not apply if her possession is by virtue of a 
grant or transfer made inter vivos or by virtue of a 
bequest, or, in other words, when her possession 
is irrespective of her being a Hindu or Muhammadan 
female. A.I.R. 1936 Pat. 323=17 P.L.T. 131 = 
15 Pat. 151 =2 B R. 658 = 163 Ind. Cas. 940. 

—Art. 125 — Applicability — Conditions — A suit 
for a declaration filed after the death of the 
widows whose alienation is ^allcnged does not fall 
under Art. 125. 16 P.L.T. 236=A.I.R. 1935 Pat. 
256=1 B.R. 418 = 155 Ind. Cas. 244. 


—Art. 125 — Applicability — Conditions— Pos- 
session by widow irrespective of her status as 
Hindu or Mahomedan female. 


Art 125 of the Limitation Act can only apply when 
the possession of the defendant is that of a Hindu 
or Mahomedan female as such, that is, by virtue of 
her being a Hindu or Mahomedan, as heir of the last 
male owner i it does not apply if the defendant’s 
possession is by virtue of a grant or transfer mier 
vivos or by virtue of a bequest tliat is to say when 
her possession is irrespective of her being a Hindu 
or Mahomedan female. 15 Pat. 151, Foil. A.l.K. 
1950 Pat. 447. 


Art- 125— Applicability— Void and voidable aliena- 
tions— Distinction-Alienation by legatees under will of 
Hindu, both being widows — One heir of testator 
and another not heir— Suit by reyersipners to deebre 
invalid and not binding on ^amtiffs— Limitation. 
See LIMITATION ACT, ARTS. 120 AND 125. 
A.I.R. 1950 Pat. 218. 


Art. 125— Applicability— Void transactions. 

Art 12s of the Limitation Act in plain terms 
comtempUtes a case where an aliewtion has to be 
declared void except for the lifetime of the widow. 
It must be presumed, therefore, that the app icabUity 
of this article is limited to cases where an alienation 
is good so long as that alienor is alive or w long as 
she does not remarry, a f^ton this article, canriot 
apolv to cases where the alienation « o* mirto void, 
fi s ) is bad frmn its very inception or m other words. 
It a nuUitv An alienation by a person who has no 

m make it is viod ab Initio. 49 P L.R. 167- 
A.I.R- 1947 Lah. 290 (F.B.). 

Artt, 125 and 120— Applicability — Female in 
of property under will. See LIMITATION 
ACX ARTS, lio AND 125. 49 PL.R. 167-A.I.R. 
1947 LaH. 290 (F.6.). 

10 F.Y.D^S^ 


— " Art. 125 — Applicability and scope. 

Article 125 applies to every case where the female 
making the alienation is a Hindu or a Mahomedan 
and the immediate reversioners, who bring the suit, 
also profess the same faith. It is not necessary that 
the female making the alienation should be actually 
governed by the Hindu or the Mahomedan Law. 
100 Ind. Cas. 84=8 Lah. 215=28 P.L.R, 34i=A.I.R. 
1927 Lah. 198. 

Art. 125— Applicability and scope. 

The article applies to plaintiffs who if the female 
died at the date of instituting the suit would be entitled 
to possession of the property in dispute, fioi?) 
M.W.N. 30=5 L.W. 482=38 Ind. Cas 270, Contra 
See 41 Mad. 659=46 Ind. Cas. 202 (F.B.). 

——Arts. 125 and 120 — ^Applicability and Scope. 

Art. 125 covers suits for land only and by first 
reversioner only. 70 P.R. 1914=260 P.L.R. 1914 = 
165 P.W.R. 1914=25. Ind. Cas. 463. 

Art. 125— Applicability and Scope — Sale of 

house without site — Applicability of article. 

If a widow alienates house property together 
with the site on which it stands Art. 125 would a^ly. 
But it is doubtful whether the Article applies if the 
widow alienates only the house apart from the site. 15 
P.W.R. 1910=5 Ind. Cas. 842. 

2. (a) Nature of reversionary suit. 

Art. 125 — Suit for declaration of invalidity 

of adc^tion or alienation— Nature of. 

A suit by a Hindu reversioner to declare an alie- 
nation by the widow invalid is a Representative suit 
and the remote icversioner has a right to join as plaintiff 
along with or in substitution tor the presumptive 
reversioner. 38 Mad. 406=17 M.L.T. 435=28 
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M.L.J. 535=17 Bom. L.R. 468=19 C.W.N. 641 = 
2 L.W. 596=(i9I5) M.W.N. 555=21 C.L.J. 515 = 
42 I. A. 125=29 Ind. Cas. 298 (P.C.). 

3. Starting point. 

Art. 125 — Starting point. 

The reversioner of a Hindu widow sued for a 
declaration that a mortgage by the widow and a 
Court sale in execution of a decree on the mort- 
gage were not operative after the death of the widow 
so as to be binding on the reversioner. 

Held, that limitation ran from the date of the 
mortg ge and not that of the Court sale, 

Held, also that to say that the suit is barred or 
not according as the prayer is for a declaration that 
the mortgage or sale is not binding is to allow a quibble 
with words. 

Obiter.— But in some cases the widow may do 
something in the course of the suit itself, whereby 
it may be possible to say the decree only amounted 
to an alienation and not the previous mortgage. 88 
Ind. Cas. 578=21 M.L.W. 277=A.I.R. 1925 Mad. 567. 

Art. 125 — Starting point — Gift made in 

pursuance of will. 

A suit by the reversioner for a declaration that 
the gift made by the widow is not binding on him 
is not barred, merely because he docs not sue to have 
an alleged will declared to be void and the time runs 
from the date of the gift and not of the will, according 
to directions in which, it is alleged the gift is made. 
70 Ind. Cas. 838 =A.I.R. 1923 Lah. 53. 

Art. 125 — Mortgage — Starting point. 

For the purpose of Art. 125, land must be taken 
to include interest in land. Suits referred to in Art. 
125 also include suits in respect of mortgages. A 
mere decree for sale of the mortgaged property cannot 
be an alienation. In the absence of fraud, limitation 
against a suit under Art. 125, commences from the 
date of the alienation and not from the date when 
the plaintiffs came to know of it. If a suit for decla- 
ration as is referred to in Art. 125 in respea of 
a mortgage is barred, the Court cannot grant a declara- 
tion in respect of the decree obtained on the mortgage. 
63 Ind. Cas. 417=18 N.L.R. 42=A.I.R. 1922 Nag. 

197. 

^Art. 125 — Starting point— Sale by managing 

member — ^l^en limitation commences. 

Where there is no registered sale-deed to evidence 
a sale by die Managing members, limitation begins 
to run against the members from the date when the 
purchaser takes possession. 25 M.L.J. 405=6 C.L.J. 
383, Foil. a6 Ind. Cas. 383 (Mad.). 

Art. 125 — Starting point — Setting aside putni 

granted to widow — When time begins to run. 

In a suit to set aside a putni granted in 1837 by 
a person who either had no interest in the property 
or was only acting as the manager of a lady who owned 
a Hindu widow’s estate therein. 

Held, that if the putni was void, the period of limi- 
tation ran from the date on which it was granted 
under Regulation II of 1803 as amended by 
Regulation II of 1805. If it was voidable only by 
the widow’s successor, the ri^t of action arose on the 
adoption of a son by the widow and time began to 
run from the date when the adopted son attained 
his majority in 1856. Under Regulation II of 1803 
or Act XIV of 1859, time ran from the date on which 


the cause of action arose. (1905) 15 M.L.J. 267 = 9 
C.W.N. 673=32 C. 6^=2 A.L.J. 794=32 I. A. 80 
(P.C.). 

4. Suit by adopted son. 

Art. 125— Applicability of to an adopted 

son. 

Art. 125 applies only to a Reversionary heir and 
is not applicable to the case of an adopted son. 33 
Bom. 88=10 Bom. L R. 1029 = 1 Ind. Cas. 647. 

—Art. 125— Hindu Law— Adopted son, suit 
by, for declaration— Alienation by adoptive 
mother before adoption. 

The adopted son of a Hindu is entitled to possession 
of property alienated by his adoptive mother before 
his adoption only on the widow’s death or marriage, 
and a suit by him for a declaration is governed by 
Art. 125. (1910) 8 M.L.T. 121 =6 Ind. Cas. 443 (i). 

5. Suit by female. 

Art. 125 — Suit by daughter. 

A widow executed a gift of land and a house 
belonging to her deceased husband to one of her 
daughters. Plaintiff, the other daughter, brought 
the present suit for a declaration that the gift should 
not affect her reversionary rights and was given a 
decree both as regards the house and the land. The 
Appellate Court upheld the decree of the First Court 
in regard to the land but held that Art. 125 did not 
apply as regards the house. 

Held, Art. 125 applies to the suit so far as it relates 
to the house also. 2 I.ah. 5=A.I.R. 1922 Lah. 98. 

Art. 125 — Applicability of— Nearer heir a 

female but absolute owner. 

Art. 125 covers only suits by person who if the 
fdmale died at the date of suit would be entitled to 
possession. 38 M. 406 (P.C.)— Foil. Though this 
principle does not apply if the nearer heir is a female 
and only a limited owner it does apply where the nearer 
female heir is an absolute owner. 40 Mad. 818=21 
M.L.T. 93=5 L.W. 334=38 Ind. Cas. 223. 

^Art. 125 — Alienation by widow — Suit by 

daughter. 

Suit by the dau^ter for the declaration that gift 
by her widowed mother shall not affect her interest 
is governed by Art. 125 of the Act. 58 Ind. Cas. 
333 (Lah.). 

6. Suit by reversioner. 

Art. 125— ApplicabiUty— Suit by reversioner 

chalJ^ngiiig mortgage by Hindu widow dismissed 
as barred by limitation — Subsequent sale by 
widow of the same property to pay amount 
decreed in a suit on that mortgage — Fresh cause 
of action to reversioner. 

Though a suit by a reversioner ^allenging the 
mortgage by a Hindu widow is dismissed as barred 
by limitation, when there is a subsequent sale by 
the widow of the same property to pay off the amount 
decreed in a suit on that mortgage, there is a fresh 
cause of action to the reversioner as the sale is a fresh 
alienation. I.L.R. 1950 A. 564=1949 A.W.R. 537 = 
A.I.R. 1950 A. 7. 

^Arts. 125 and 141 — Suit by reversioner. 

A reversioner desiring to challenge alienari^s 
by a limited female owner can brings a siut for dea^- 
tion that the alienation is void against him. Sudi a 
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suit is governed by Art. 125, or he may after the death 
of the female, sue for recovery of possession of the 
property by avoiding s^e. Such a suit is governed 
by Art. 141. Where a suit is brought for possession 
of property alienated by a limited o\vner on the 
ground of surrender of life estate, but if the relief 
for declaration is barred under Art. 125, the decla- 
ration cannot be granted. 17 P.L.T. i6=A.I,R. 
1937 Pat. 105=3 B R- 403=168 Ind. Cas. 326. 

Art. 125 — Suit by reversioner. 

Widow and mother of last male holder selling 
property jointly— -Suit by reversioner to declare sale 
void — Article 125 is applicable. A.I.R. 1937 ILah. 
760=40 P.L.R. 131=174 Ind. Cas. 935. 

^Art. 125 — Suit by reversioner. 

A suit by a reversioner challenging an alienation 
by a widow in respect of non-ancestral property is 
governed for purposes of alienation by Art. 125. A.I.R. 
1933 Lah. 945=34 P.L.R, 929=146 Ind. Cas. 350. 

Art. 125 — Suit by reversioner — Successive 

transfers. 

Three Hindu sisters had inherited the property 
of their father as daughters ; they sold the property 
to one of themselves on the footing that what was 
conveyed to the vendee was the absolute right of die 
vendors. The vendee subsequently sold the pro- 
perty to a stranger, A reversioner of the deceased 
male owner brought a suit for a declaration that the 
last sale was not binding on him. 

Held, that Art. 125 applied and that the suit if 
brought more than 12 years after the first sale, was 
barred by limitation. 86 Ind. Cas. ioi6=A.I.R 
1925 Mad. 941. 

Art. 125 — Suit by reversioner — Collusive 

mortgage. 

A suit by a reversioner on the allegation that the 
widow executed a sham mortgage to defeat the rever- 
sioner’s ri^ts and got the property sold in a collusive 
suit is governed by Art. 125 of the Limitation Act 
and the reversioner need not sue to set aside the 
mortgage. 80 Ind. Cas. 554 = ^9 M.L.W. 564=34 
M.L.T. 281=1924 M.W.N. 322=A.I.R. 1924 Mad. 

617. 

‘—Arts. 125 and 120 — Execution of decree 
against widow — Collusion — Sale— Suit for declar- 
ation by reversioners. 

A Court sale to which a Hindu widow is a party 
may be treated as a private sale by her if the Couit 
sale is the necessary result of some collusive 
arrangement made by her to use the Court as a medium 
of transfer or in other words if she intended transfer 
the properties by means of a Court sale and took steps 
to bring it about. If that is the case a suit by the 
nearest reversionary heir to declare the alienation 
void as arainst him would fall under Art. 125 of the 
Act. If w Court sale in question is brought about 
by her as above it cannot be considered as one " made ” 
by the widow and the suit to declare the validity of 
the tale will be governed by Art. 120 and not 125. 
35 M.L.J. 3M— 8 L.W. 455=(i9i8) M.W.N. 739 = 
47 Ind. Cas. 578. 

^Art. 125 — Suit by revenioncr— Mortgage 

by widow— Conversion of mortgage Into sale. 

A suit by the reversioner, for a declaration that 
a mortgage by the widow of her husband’s property, 
will not affect his reversionary rights is baned under 
’ Art. 125 if brought after 12 years from the date of the 
mortgage. But, if within X2 years of suit* the mort- 


gage had been converted by ilic widow into a sale 
for no further consideration, the sale must be declared 
to be not binding on the reversioner as having been 
made without consideration. 25 P.R, 1917=40 Ind 
Cas. 63. 

— — Art. 125— Alienation by Hindu widow — 
Suit by reversioner for declaration. 

A suit by a reversioner during the lifetime of 
the widow to have an alienation by her declared void 
except for her life is governed by Art. 125. Setnble : — 
A new cause of action docs not arise when owing 
to the death of the next revisioner, a remoter rever- 
sioner becomes entitled to sue. A reversioner whose 
suit under Art 125 has been barred may still sue 
for possession if he survives the widow. 15 W R. 
1=14 B. 612, 1-oU. (1908)12 C.W.N.857. 

Art. 125 — After-bom reversioner — Suit by. 

Since the existence of a reversioner at the time 
of the alienation by a limited owner clothes an 
after-born reversioner with aright to sue, though an 
aftcr-bom reversioner cannot claim the benefit of S. 
6, Limitation Act, in his own right, he cannot be de- 
prived of the benefit of the extended period claimable 
by a reversioner in existence at the time of the 
alienation. Hence, when at the time of the alienation, 
A, the nearest reversioner was a minor and B on his 
birth after the alienation became the nearest rever- 
sioner, B can claim ^e same period as to file a suit 
to have the alienation declared void except for the 
lifetime of the alienor. A.I.R. 1943 Mad, 378 = 

1943 M.W.N. 86=(i943) i M.L.J. 157=210 Ind. 
Cas. 297. 

—Art. 125 '— After-bora reversioner — Suit by. 

A suit by a Hindu reversioner for a declaration 
mat an alienation by the widow is not binding on him 
IS barred under Art. 125 where the plaintiff was born 
more than 12 years after the date of the alienation. 

1 he cause^ of action for a suit for a declaration that 
an a icnation by a Hindu widow is invalid beyond 
her lifctunc, arises on the date of the alienation, 
jointly and simultaneously for the entire body of the 
reversioners then in existence as well as those coming 
into existence after the alienation, and the article 
applicable is Art. 125. If a reversioner who is 
competent to challenge an alienation or adoption made 
by a widow does so unsuccessfully or fails to challenge 

it within the period of limit-tion allowed by law, 
the result is binding on his successors in reversion 
in the absence of fraud, collusion or other invalidating 
circumstances. 41 Mad. 659=35 M.L.J. 57=24 
M.L.T. 115=8 L.W. 62=(i9i8) M.W.N. 461=46 
Ind. Cas. 202 (F.B.). 

Art. 125— Minor reversioner suit by, to set 

aside alienation— Son not a person claiming 
through his father. 

The cause of action for a reversioner to sue to set 
aside an alienation by a Hindu widow during her 
lifetime is distinct from the cause of action for another 
reversioner to bring a jike suit. The fbet that one 
is barred by the law of limitation from bringing a suit 
cannot be a bar to another reversioner against whom 
the minority had the effect of extending the time 
for brmging a like suit. 28 M. 57 ; 22 A. 33 > 32 C. 

62 ; Foil. 27 M. 588 ; 29 M. 390 ; 22 M.LJ. 375 
Rcl. 5 14 B. 512 ; diss. 25 M. 371 Not Foil. 36 Mad. 
570=23 M.L.J. 269=12 M.L.T. i88=(I912) M.W.N. 
912=16 Ind. Cas. 839. 

^—Art. 125— Remote reversioner — Suit by. 

Article 125 does not apply to a suit by a remoter 
reversioner than the immediately next reversioner. 
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83 Ind. Cas. 1055=27 O.C. I73 = ti O.L J. 236= 
A.I.R. 1924 Oudh 381. 

Art. 125 — Suit by rjv^-rsioner — Neater reveision- 

ni;rbairoJ>.ncctot oii remote levc stor.er. Sec HI DU 
LAW— RhVHK^IONiR. 9 C.W.N- 25=32 C. 62. 
/1/jo 29 M. 390. 

7 . Miscellaneous. 

Art. 125— Joint tenant. 

A Slit by a purcltascr from a female heir against 
a prior purchaser from her co-tenant, to recover 
possession of t c property on the ground that the sale 
bet g without legal necessity was binding during her 
lifetime only, is barred if not brought widiin twelve 
years of the de th of the latter. 76 InJ. Cas. 915 = 
36 C.L.J. 92 = A,I.R. 1922 Cal, 459. 

Art. 125 — Miscellaneous— Land— If includes 

equity of redemption. 

In this Article tlte word land does not cover the 
equity of redemption in immoveable propert)'. 108 
PR. 1912=29 P.L.R. 1913 = 17 Ind. Cas. 864. 

Art. 126. 

Synopsis. 

1. After-born son. 

2. Alienee not in possession. 

3. Applicability and scope. 

4. Interpretation. 

5. Redemption suits. 

6. Starting point. 

7 . Suits after 12 years of possession. 

8. Miscellaneous. 

1. After-born son. 

Art. 126 — Son born after transfer. 

A son born after an alienation gets no new cause 
of action on his birth and no rights under S. 6. Nor 
can he conRr any benefit under S. 7 to his elder 
brothers. 66 Ind. Cas. 938=9 O.L.J. 45=A.I.R. 
1923 Oudh. 52 

Art. 126 — After-born son. 

Where, in cise of an alien-‘tion within Art. 126, 
some of the sons of a Hindu alienor were in existence 
at the time of the alienation and some were bom 
subsequently, tlie afterbom sons do not acquire 
a fresh cause of action on their birth to challenge 
the alienation. 64 Ind. Cas. 757—24 O.C. 330 = 
8 O.L.J. 667=A.I.R, 1921 Oudh 196. 

Art. 126— Suit by— After-bom son. 

A suit by an after-born son, assuming he has such 
a right of suit, to set aside an alienation by his father 
of the entire family property belonging to himself 
and his son (grown up) is governed by Art. 126. 30 
M.L.J. 592=34 Ind. Cas. 794. 

Art. 126— Alienation by father— Setting aside 

— ^After-bora son. 

Where at the time of alienation by a Hindu father 
only one son was in existence a suit by that and the 
subsequently bom sons to set aside the alienation 
is mamtainable and all the sons are entitled to the 
relief. 40 Cal. 966=(i9i3) M.W.N. 661 = 14 M.L.T. 
163=17 C.W.N. 1189=18 C.L.J. 237=15 Bom. 
L.R. 867=11 A.L.J. 865=25 M.L.J. 512=10 N.L.R. 
I =40 I.A. 213=20 Ind. Cas. 958 (P.C.). 


2. Alienee not in possession. 

Art. 126 — Alienee not in possession 

Article 126 contemplates the case of an alienation 
where die alienee has taken possession of the pro- 
perty, because limitation only runs from the date 
when the alienee so takes possession. It is only when 
such possession Iras been taken tliat any cause of 
action accrues to the plaintiff, so far as Art. 126 is 
concerned. Son’s kn owledge of alienation by his 
fatlrer ordinarily arises when he sees the alienee in 
possession ; in case where the alienee never gets 
possession, no limitation can arise under Art. 126 j 
and in such cases the only right of the son will be 
to obtain a declaration that the deed is invalid and the 
limitation prescribed by such a suit is that of six years 
under Art. 120. A.I.R. 1925 P C. 33 J A.I.R. 1927 
All. 702 and 41 Mad. 650, Rcl. on. 113 lud. Cas. 
378= 30 Bom. L-R. 1095 =A. I. R. 1928 Bom. 3^3- 

Ai't. 126 — Alienee not in possession. 

Article 126 is based upon the principle that a son’s 
knowledge of alienation by his father ordinarily arises 
when he sees the alienee in possession. In cases 
where the alienee never gets possession no limitation 
can arise under Art. 126. In such cases, the right 
of the son will amount merely to obtaining a decla- 
ration that the deed is invalid. The limitation 
prescribed for such a suit is under Art. 120. 41 Mad. 
650, Rel. on. 106 Ind. Cas. 377^2$ A.L.J. 734= 
A.I.R. 1927 All. 702. 

3. Applicability and scope. 

Art. 126 — Applicability and scope — Separate 
property. 

Where the grandfather devised property to his son 
and grandson not jointly but exclusively to each 
separately, the property acquired by the son and me 
grandson is not. ancestral property and an alienation 
by the son of the grandson’s property is not governed 
by Art. 126. 118 Ind. Cas. 481=29 M.L.W i^= 
1929 M.W.N. i 24=A.I.R. 1929 Mad. 313=56 M.L.J. 
332. 

Art. 126 — Applicability and scope. 

Article 126 applies also to a suit when the alienation 
was made by the father in conjunction with an uncle. 
97 Ind. Cas. 591 =A.I.R. 1927 All. 54. 

—Art. 126— Applicability and scope. 

The language of Art. 91 is almost identical with 
the description of a suit contemplated by ^t. 126 
and though the objectives of the suits specified in these 
Articles are different, the nature of the relief is the 
same. 90 Ind. Cas, 184=2 O.W.N. 650=A.I.K. 
1925 Oudh 678. 

Art. 126 — Applicability and scope. 

Article 126 applies being a special article to a suit 
by son to set aside alienation by father. On the expiry 
of 12 years from the date on which the alienee 
took possession of the property, the right of suit 
becomes extinguished. 64 Ind. Cas. 757, Foil. 79 
Ind. Cai. 1010=5 L.R.A. (Civ.) 423=A.I.R. 1924 
All. 677. 

Art. 126 — Applicability and scope— Annul- 
ment of sale. 

Where the plaintiff sued for the annulment of the 
sale by his father and in fact obtained a decree for 
annulment. Art. 126 applies, and the period of limi- 
tation is 12 years. The fact that the plaintiff was 
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not given a decree for possession as well as for annul- 
ment of the sale does not make Art. i26 inapplicable. 
77 Ind. Cas. 174=3 Lah. 426=A.I-R. 1923 Lah. 26B. 

Arts. 126 and 44— Applicability and scope. 

Where property which belongs to a minor exclu- 
sively is sold by his father as guardian and the minoi 
after attaining majority sues to recover the property. 
Art. 44 applies to the suit. The mere fact that the 
father joins in the execution of the deed in his personal 
capacity and also his brother does likewise m order 
to remove the apprehensions of the vendee does not 
take away the case from Art. 44- 62 Ind. ^as. 630 

13 M.L.W. 416=1921 M.W.N. 255=A.I.R.I92I 

Mad. 425=40 M.L.J. 475- 

Arts. 126 and 49— Applicability and Scope- 

Joint family— Sale of movables— Linutauon. 

A suit to set aside a sale of the Jajmani Bahi forming 
an ancestral property of a joint Hindu family governed 
by Mitakshara falls under Art. 126 and not Art- 49 
of the Act (1877), as Art. 126 contemplates a suit m 
respect of moveables as well as immoveable ptoperty 
belonging to a joint Hindu family. 6A.L.J.014 3 
Ind. Cas. 505. 

4. Interpretation. 

Art. 126 — * Alienation.* 

“Alienation” in Art. 126 includes a mortgage 
s well as a sale. 64 Ind. Gas. 757—8 O.L.J. 667 = 
24 O.C. 330=A.I.R. 1921 Oudhi96. 

Art. 126 — Interpretation — * Ancestral *. 

The expression ‘ancestral’ to Art. 126 is used 
in the ordinary sense in which it is interpreted in the 
Hindu Law and cannot be given a wider mterpre- 
t^tion for the purposes of the Limitation Act. A.I.R. 
1934 Lah. 397*36 P.L.R. 214*150 Ind. Cas. 963. 

Art. 126 — Interpretation — ‘ Set aside 

“Setasde” in Art. 126 do not include a suit 
for a declaration that the alienation docs not affect 
the plaintiff’s rights. 70 P-R- 1914=260 P.L.R. 1914- 
165 P.W.R. 1914=25 Ind. Cas. 463. 

Art. 126 — Interpretation — “ Son ”. 

It would be wrong to hold that the term 
could be regarded as implying a grandson. Article 
126 must be subject to the rule of strict constiuaion, 
and that article can have no application in terms to 
a suit 1 set aside an alienation made by a person s 
grandfather, as it postulates a suit by a Hindu son 
iovemed by the Law of Mitaksto to set aside his 
father’s alienation oi ancestral property 
1940 Bom. 136=42 Bom. L R. 208— I.L.R. (1940) 
Bom. 109 = 187 Ind. Cas. 663. 

5. Redemption suits. 

—Art. 126— Mortgage by Hindu Manager- 
Redemption suits. 

A suit for redemption by the surviving members 
of a joint Hindu family of a mortgage created by the 
manager is not one to set aside an alienation wit^'in 
Art. 126 its object indeed being to obtain relief under 
the alienation and not in spite of it. The allegation 
that any term embodied m the deed of mortgage 
was ultra vires of the manager of the joint family, 
the mortgagor, will not change the character of the 
suit 8 aWiN. i090=A.IR. 1932 Oudh 66= 
7 Luck. 505 -1 35 Ind. Cas. 379- 

Article 126— Redemption sulU. 

A redemption suit is one in which the plaintiff, 
acceptmg the position of mortgagor or of s person 


“ son ” 


interested in the equity of redemption, asks for 
possession in accordance witli the terms of the mi>ri- 
gage on payment of the amount due under a But 
where the plaintiffs the sons of a Hindu do not admit 
the validity of the mortgage and ask for possession, 
not in accord.ance with but contrary to its terms, the 
suit is not a redemption suit but one of a kind based 
on the rule of Hindu law that the manager of a joint 
family is not entitled to alienate joint family property 
except for certain necessary purposes, and if he docs 
so his act is not binding on the coparceners whose 
interests are affected. 64 Ind. Cas. 757=24 O.C 
330 = 80.L. J. 667 =A,I.R. 1921 Oudh 196. 

Art. 126 — Redemption suits. 

A suit for redemption by the surviving members 
of a joint Hindu family is not one to set aside an 
alienation within Art. 126, its object being to obtain 
relief under the alienation and not in spite of it. The 
allegation that a term embodied in the deed of mort- 
gage was ultra vires of the mortgagor — the manager 
of the joint family — will not change the character 
of the suit. 90 Ind. Cas. 184=2 O.W.N. 650 = 
A.I.R. 1925 Oudh 678. 

6. Starting poiat. 

Art. 126— Starting point. 

Ouster from the actual enjoyment of the property 
is the starting point for limitation under Art. 126. 
79 Ind. Cas. 666=10 O.L J. 404=A.I.R. 1924 Oudh 
205. 

Art. 126 — Suit for possession by Hindu 

son— Starting point. 

Limitation for a suit for possession by a Hindu son, 
of the family property sold away by his father, runs 
from the date of the vendee’s possession. 231 P.L.R. 
1914 = 133 P.W.R. 1914 = 14 P.R. 1915=25 Cas. 

35. 

7 . Suits after 12 years of possession. 

Art. 126 — Purchase by usufructuary mort- 

Sage. 

Where an usufruauary mortgagee of joint family 
property, subsequently purchases the same he takes 
possession as full proprietor from the date of the 
sale and he no longer remains a mortgagee m posses- 
sion. A suit, therefore, under Art. 126 must be 
instituted within 12 years from the date of sale. 112 
Ind. Cas. 151 Oudh. 

-Arts. 126, 144 and 148-Suit after 12 years 


—Father mortgaging and then selling equity of 
redemption— Redemption by alienee— Suit by 
other members for possession. 

A Hindu father and his son mortgaged the family 
oroperty The father sold the equity of redemption 
to defendant who redeemed the mortgage and 
continued in possession. The son then sold his 
share of the equity of redemption to plaintiff who 
brought a suit for a moiety of the properties on 
oaynwnt of half the mortgage money. The sun 
was instituted more than J2 years after the defendant 
obc-ined possession on redemption. 

Held, that Art. 126 applied to the suit and not 
Arts 144 and 148 and that the suit was barred. 41 
Mad. 650=34_M.L.J.^ 528=8 L^. 28=24 M.L.T. 
22=(>9*8) MTW.N. 


448=45 Ind. Cas. 867- 


-Art. u6— Suit after 12 years of possession. 

A suit by a Hindu to set (-side his father’s alienation 
of family property more than la years after the alienee 
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took possession is barred by Article 126 of the Aa. 
26 Ind. Cas, 873 CCal.). 

8. Miscellaneous. 

Art. 126 — Miscellaneous— Cause of action. 

Obiter; — When cause of action for a suit of the 
nature contemplated by An. 126, arises in favour 
of certain persons, tlie fact that some of them are 
minors docs not affea the question of limitation and 
the minors can only take advantage of the same cause 
of action. 90 Ind. Cas. 184=2 O.W.N, 650=A.I.R. 
1925 Oudh 678. 

Art. 127. 

Synopsis. 

1. Adverse possession. 

2. Applicability and scope. 

3. Exclusion. 

4. Mahomedans. 

5. Starting point. 

6. Suit after partition. 

7. Miscellaneous. 

X. Adverse possession. 

Art. 127 — Co-tenancy — Adverse possession — 

Exclusion. See LIMITATION— ADVERSE POS- 
SESSION. 1907 A.W.N. 195 =4 A.L.J. 473 - 

—Art. 127— Adverse possession between co- 
parceners. 

Per Chandavarkar J: — Art. 127 governs the question 
of adverse possession between coparceners Inter se. 
37 Bom. 84 = 14 Bom. L.R. 931=17 Ind. Cas. 657. 

Art. 127 — Adverse possession as against a 

co-owner. 

Exclusive possession by a co-owner of property 
which originally had been admittedly joint does not 
per se amount to adverse possession as against his 
co-sharers. As between brothers and sisters xnter se 
the fact of possession by one does not necessarily 
establish that the possession is adverse possession. 
(1907) 1908 A.W.N. 239=5 A.L J. 511 - 

Art. 127 — Adverse possession— Co-owners. 

The equity and possession of land under the common 
title of one co-owner will not be pres'-med to be adverse 
to the o^ers, but will ordinarily be held for Uie benefit 
of all, as ^e possession of one co-owner is in itself 
rightful and does not imply hostility as would the 
possession of a mere stranger. A silent possession 
accompanied by no act which can amount to an 
ouster or notice to his co-tenant that his possession 
is adverse, ou^t not to be construed into an adverse 
possession. Mere possession, however exclusive or 
long continued, if silent, cannot give one co-tenant 
in possession, title as against the other co-tenants. 
(1907) 6 C.L.J. 735 = 12 C.W.N. 127=35 C. 961. 

_ — ^Art. X27 — Adverse possession— Joint owners. 

Possession of a ijart of a joint holding by one of 
several co-sharers is prima facie possession of all. 
154 P.W.R. 1909=1^2 P.L.R. 1909=4 Ind. Cas. 
965 (I). 

— —Art. 127 — Adverse possession by co-sharer— 
Clear proof of abandonment necessary. 

In the absence of clear proof of abandonment a 
co-sharer in possession of an absentee's land cannot 
claim title by adverse possession. The settlement 


record of 1851 provided that the absentee’s land 
would be restored t® him whenever he returned and 
claimed it. In 1859, while still an absentee from 
the village, he claimed a share on the death of a female 
relative in the holding which was in the possession 
of his co-sharer and his name was entered in the settle- 
ment of 1880 as heir. In 1885 he was again shown 
as absentee but his share was increased on the ad- 
mission of the co-sharer in possession. 

Held, that the abandonment of his right by the 
absentee was not proved. 18 P.L.R. 1909=120 P.R. 
1908=4 Ind. Cas. 912. 

Art. 127— Adverse possession— Suit by co- 
sharer against lambardar for profits of his share 
— Nature of possession of lambardar. 

Mere non-receipt of profits for 12 years of his share 
by a co-sharer will not bar a suit for three years past 
profits before suit, unless the lambardar had set up 
an adverse claim or had repudiated the title of a 
co-sharer so that the lambardar’s possession might 
be regarded as adverse, (1904) 1905 A.W.N. 36= 

2 A.L.J. 107=27 A. 436. Also (1904) 27 A. 348 
(1905) A.W.N. 15=2 A.L.J. 110 (N.). 

Art. X 27 — Adverse possession— between co- 

sbarers — Management when adverse. 

Management of joint property on behalf of some 
of the co-owners without any assertion of hostile 
title does not constitute adverse possession against 
another co-owner. (1904) 9 C.W.N. 32=31 C. 970. 

Arts. 127 and 144 — Adverse possession— 

Exclusion from Joint property— Joint Hindu 
family — Coparcener — Suit to recover his share. 

P and N were undivided brothers in a joint Hindu 
family. P died in 1870, leaving a son M (plainuff) 
then eleven years old. F died in 1881 leaving behind 
him a son B and a daughter R (defendant).. The 
whole property then passed into the possession of 
R to whom N left it by a will, B being a lunatic. B 
died in 1887. After P’s death plaintiff was not in 
possession of any of the property. In 1897, plaintiff 
comm need a suit to recover possession of the whole 
property or in the alternative to recover possession 
of half share in the property. 

Held, (i) that the plaintiff’s cl im to recover more 
than his share in the property was barred by limi- 
tation ; (2) that plaintiff’s claim to recover his share 
in the property was not time-baired > for if Art. 127 
be applied, it was clear that no exclusion was proved 
to the Imowledge of Uie plaintiff and if Art. 144 ^ 
applied, it was not proved that the possession of the 
defendant was adverse to the plaintiff for 12 years, 
as B died within 12 years of the institution of the 

suit. (1902) 4 Bom. L.R. 135 - 

^Art. 127 — ^Adverse possession — ^Proof— Co- 
parceners. 

Possession to be adverse must be shown to be 
continuous, public and adequate to the circumstances 
of the case. In the case of a joint family, where no 
partition is proved,' the- possession of one who conti- 
nued to live in the village is not by itself adverse to 
other members who went to live elsewhere. In, wm 
cases adverse possession must be very clearly established. 

3 Bom. L.R. 47=25 B. 362. 

2. Ajqilicability and scope. 

Art. 127— ApplicaWUty and scope. 

Where in a joint Hindu fiuaily ^consisting of t^ 
brothers, one of the brothecs was in pmsession, the 
other must be deemed to have been in possession 
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through him. Consequently, a suit by the other 
brother to enforce a right to share in the property 
is governed by Art. 127. A.I.R. 1943 Oudh 177 = 

1942 O.W.N. 639 = 18 Luck. 439=206 Ind. Cas. 94. 

Arts. 127, 144 — Applicability and scope. 

Open and continues exclusion by lunatic brother 
of his joint sane brother — Claim by sane brother— 
Article 127 applies— Dc^.th of lunatic — Court of 
Wards retaining possession for his widow— Article 144 
applies. (1942) A.L.J. 197=A.I.R. 1942 All. 267== 

1943 A.W.N. 305=I L,R. (1942) All. 518=202 Ind. 
Cas. 227. 


Art. 127— Applicability and scope. 

Article 127 would not be applicable to a suit between 
one member of a joint Hindu family and a stranger 
alienee who is in possession of the property by virtue 
of a transfer made by another member of the joint 
family including a father or manager. A.I.R. 194° 
Bom. 136=42 Bom. L.R. 2o8=I.L.R. (1940) Bom. 
109=187 Ind. Cas. 663. 

—Art. 127— Applicability and scope. 

When the claim as to either joint possession or 
enjoyment by rotation in the right to perform service 
and worship of the idol is made, the case stands in 
the same way as a claim to immovable property and 
the article applicable would be Art. 127 rather than 
Art. 144. 39 Bom. L.R. 94=A.I.R. i937 Bom. 
202=169 Ind. Cas. 81. 


127 — Applicability and scope— Suit for 
nariition— Defence of distrupiion of family long ago— 
Finding as to exclusive possession and assertion of 
title bv defendants for more than twelve years- Sun, 
held barred— Article 127, held governed the case— 
Even if Art. 127 did not apply, Art. 144 h®hl 
applied. 2 B.R. 82=A.I.R. 1936 Pat. 68=159 Ind. 

Cas. 453. 

—Art. 127— Applicability and scope. 

The income of joint family proper^, which accrued 
during the period between the preliminary and final 
decSe in a partition suit constitutes joint family pro- 
perty, and, i? that was not divided by final decree 
for partition, a suit to enforce a share m such income 
would be governed Art. 127 and not by Art. 62. 
31 N.L.R. 304=A.I.R. 1935 Nag. 137=156 Ind. Cas. 

672. 

—Alta. 127 and 144— AppUcabUity and sco^— 
Minor’s guardian and Manager alienating 

property. 

Where the manager of a joint Hindu f^ily and 
a minor coparcener thereof represented by his mother 
sold property belonging to the fanul;r to a stranger 
in 19^ who sold it to another person m 1917, and the 
minor sued to recover his , share m the property m 
1924 after attaining majority in 1921. 

Held, that Art. 144 and not Art. 127 applied to 
the and the suit was barred. 34 Bom. L.R. 
354-A.I.R. 1932 Bom. 255=137 Ind. Cas. 367. 

Art. 127— Applicability and acope. 

Though the villages were originally toint family 
property, the effect of separation was that any im- 
movable joint property which continued undivided was 
no longer joint fa^y property so as to come under Art. 
127 and the rl**™ was barred under Art. 144, Limitarion 
Act. AI.R. I93X PC. 48-« C.W.N. 438-to 
M.L.J. 386-33 L.W. 439-53 C.L.J. 313-14 N L.I. 
<6=33 Bom. L.R. 442-27 N.L.R. 131-58 I.A. 
106— 130 Ind. Cas. 673. (P.C.). 


Art 127— Applicability and scope. 

Article 127 prc-supposcs the existence of a joint 
family and the exclusion of a coparcener from his 
joint family property. 15 O.C. m and 24 Cal. 
309, Foil. 102 Ind. Cas. 66=49 All. 763=25 A.L.J. 
4x3 =A.I R. 1927 All. 454. 

Art. 127 — AppUcabUity and scope — Sale by 

coparcener. 

Where some of the coparceners sell the joint family 
property and put the vendees in possession and the 
surviving coparcener brings a suit for possession 
of the alienated property, Ait. 144 2nd not 127 applies. 
It is not necessary under Art. 144 1° prove the exact 
date when plaintiff became aware that he had been 
excluded from a right to share in the joint property. 
The date of limitation beginning to run against the 
plaintiff must be taken as starting from the uaie when 
the vendors ceased to cultivate the property that they 
had alienated. 70 Ind. Cas. 317=15 M.L.W. 294 = 
A.I.R. 1922 Mad. 369=42 M.L.J. 364- 


Art. 127 — AppUcabUity and scope — Tenants- 

In-common. 

A suit for partition by the heir of one tenant-in- 
common against the heir of the other tenant-in- 
common is governed by Art. 144 and not by Art. 127 
of the Limitation Act. If on the death of one of 
tenants-in-common his heir obtains exclusive 
possession of the whole property asserting an absolute 
and exclusive title in the deceased, the possession 
of the heir is adverse to surviving tenants-in-common. 
59 Ind. Cas. 978=43 Mad. 288=38 M.L.J. 149- 

Art. 127 — AppUcabUity and scope— Denial 

of title — Residence and maintenance given to 
plaintiff — If prevents time running. 

Where the plaintiff’s claim as coparcener is distinctly 
denied but the plaintiff is allowed to remain in the 
family house as a dependant the enjoyment of such 
residence or maintenance is not sufficient to prevent 
time running against his claim. Under Art. 127 
in the case of minors the knowledge of the guardian 
is quite sufficient. 37 M.L.J. 256=(i9i9) M.W.N. 
440 = 10 L.W. 156=52 Ind. Cas. 725. 


Art. 127 — AppUcabUity and scope. 

The word “ Share ” in Art. 127 is used as a verb 
and not as a noun. The suit contemplated by Art. 127 
is a suit by a member of a joint family against other 
members of the joint family to be restored to joint 
enjoyment on the allegation of having been unlamully 
excluded from it. The article does not apply to 
a suit where the alleged joint family property has 
passed by sale to a stranger. 15 O.C. 111 = 15 Ind. 

Cas. 394- 


—Arts. 127 and 129— AppUcabUity and scope— 
Suit for maintenence — Al^bar law. 

A suit by a junior member, of a family governed 
)V Aliyasanthana Law, for maintenance out of the 
ironeriy is governed by Art. 127 of the Limitation 
\ct*^and not by Art. 129 because the latter applies 
j_jy to suits for maintenance from property belonging 
0 another whereas in the families m question the 
^rnnertv beloogs to the pcfsons who claims mainte- 
iSce^9 M. 266 ; 24 M. 73 J M M. mi, Rel. 36 

iSf 2 <? 3 -iiM.L.T. ii2-(i912) M.W.N. 109- 
Sm.L.J 3 ®9-M Ind. Cas. 383. 

— Aru. X 27 , 120 ■»<* 144— AppUcabUity and 
icooe— Joint famUy property— Natura not aacer- 
(•1^— Suit for recovery oC 

A suit for recovery of property alleged to be joint, 
rrSn xhe executors of the deceased oopercener is 
by Art. 127 and not by Arts. 120 and 144. 
fs ”r. i6i=8 Ind. Cas. 930. 
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Art. 127 — Applicability of moveables and im- 
moveables. 

A twelve years iimilatir)n applies lo a suit for partition 
in regard lo properties remaining joint. Art. 127 applies 
equally to niov<Mhle and immoveable properties. 1 4 
CAV.N. 221=3 tJas. 9. 

Art. 127 — Applicability and scope — Suit for 

partition of moveables and immoveables. 

Period 4)1 limitation is (hr same fur moveables and 
immoveables. (10031 6 Rom. L.R. 1=31 C. 262 = 
31 I. A. 10-8 C.VV.N. 146=14 M.L.J. G (P.C.). 

Art. 127^ Applicability and scope — Exclusion 

and knowledge. 

Art. 127 requires first, exc lusion and» secondly, know- 
ledge of exclusion. (1904) G Born. L.R. 925. 

Art. 127 — Applicability and scope. 

In order tliai Art. 127 may be applied to a case, it 
must be shown that the property is dispute is joint family 
property and that the plaintiff had been excluded from 
the enjoyment thereof. (1903) 5 Bom. L.R. 355. 


3 Exclusion. 

Arts. 127 and 144 — Applicability — Co-parcenary 

of sane and insane co-parcener — Properties held 
separately — Insane co-parcener in exclusive posses- 
sion and enjoyment of portions of family property 
for over 12 years to the knowledge of the sane co- 
parcener — Suit by heirs of sane co-parcener for 
possession of such property — Bar of limitation. 


Per Fazl Alt and Mukherjea^ JJ. — Art. 127 of the 
Limitation Act presupposes the existence of a joint 
family and joint family properly and can be invoked only 
when.thcsuit is brought to enforce a right to a share therein 
by a person excluded from such properly. Where it is 
established by evidence that an insane co-parcener was 
in exclusive possession of definite portions of the family 
property (through a guardian) for over twelve years 
with the other sane co-pareener acquiescing in it, and 
the cumulative effect of the facts established is to negative 
the existence of a joint family, Art, 127 cannot be applied 
to a suit by the heirs of the other sane co-parcener for 
possession of the property in the possession of the insane 
brother. Article 144 is the proper Article to be applied. 
Even if Art. 127 is applied the suit would be barred as 
the other member was to his knowledge excluded for 
more than twelve years from the property in question. 
1949 F.C.R. 7I5=A.LR. 1950 F.C. 142^(1950) S.C.J. 
514 (F-C.). 


Art. 127 — Exclusion — What amounts to. 

The question as to what amounts to exclusion depends 
upon the facts of each particular case but an intention to 
exclude is essential. 22 Luck. 5225*1947 O.W.N. 421 — 
1947 A.W.R. (C.C.) 30 i=A.I.R. 1948 Oudh 307 = 
1947 O.A. (C.C.) 301. 

Art. 127 — “ Exclusion % meaning of. 

^'Exclusion” in Art. 127, means total exclusion. 
Where in a litigation concerning a small portion of the 
joint property, one of the members of the joint family 
denies the title of the other member, the other member 
however, winning the case on the plea that the property 
in litigation formed part of joint property, the denial 
of title docs not amount to ‘‘ exclusion within the 
meaning of Art. 127. A.I.R. 1943 Oudh 177—1942 
O.W.N. 639 — 18 Luck. 439=206 Ind. Gas. 94. 

Art. 127 — Exclusion* 

Where one of the members of joint Hindu family is 
in exclusive and separate possession of portion of pro- 
perty for more than twelve years, the claim of others for 
partition is barred by Art. 127. 35 Bom. L.R. 779= 
A.I.R, 1933 Bom. 386s 145 Ind. Gas. 780. 


Art. 127 — ‘ Exclusion ^ 

There is no definition of the word “exclusion’*, in 
the Limitation Act and the question whether a person 
has been excluded from joint family, must depend upon 
the fads of the particular case. An intention to exclude 
is an essential element. It is necessary therefore, for the 
Court lo be satisfied that there was an intention on the 
part of those in control and possession of the joint family 
property to exclude the person and that exclusion was 
to his knowledge. 

Member of joint family going to live with his maternal 
uncle voluntarily with consent of eldest male member — 
Merc fact that joint family did not subscribe towards 
the maintenance, education or marriage held not sufficient 
to prove intention to exclude. ir8 Ind. Gas. 1=33 
C.W.N. 1006=31 Bom. L.R. 1030=50 C.L.J. 135 = 
1929 A.L.J. 1031=30 M.L.W. 514=6 O.W.N, 786 = 
56 LA. 3 * 0=53 Bom. 699=1929 M.W.N. 852=A.LR. 
1929 P.C. 231=57 M.LJ, 287 (P.G.). 

~ Art. 127 — Evidence of exclusion. 

Mutation proceeding is not a judicial proceeding and 
does not decide title and is no evidence of exclusion from 
property. 98 Ind. Gas. 1013 = 1 Luck. 389=29 O.C. 
3*6 = 53 LA 220=48 All. 529=25 A.L.J. 25 = 28 Bom. 
L.R. 1409=44 C.L.J. 330 = 25 M.L.W. 1=3 O.W.N. 
623=1926 M.W.N. 716=13 M.L.T. 8i=A.LR. 1926 
P.C, 100 = 51 M.L.J. 836 (P.C.). 

Art. 127 — Exclasion* 

Where the members have been, for convenience of 
management, living at different places and managing 
the properly at each particular place, there is no exclu- 
sion or ouster of one member, so as to disentitle him to 
his share of the other portions, however long their enjoy- 
ment by others. A suit for his share is governed by Art. 
127 of the Limitation Act. 72 Ind. Gas. 742 = 29 P.W.R. 
J9«3=A.I.R. 1923 Lah. 569, 

^Art. X27 — ^Exclusion* 

If exclusion means mere physical exclusion the receipt 
of maintenance and holding of land out of the estate must 
prevent its being held that there was exclusion. But is 
“ exclusion ’’ under Art. 127 of the Act, just as in “ posses- 
sion ” there is a mental as well as a physical element. 
Legal or juridical exclusion from an estate by one co- 
owner of his co-owners is consistent with their physical 
admission to it. For such mere physical admission to 
put an end to exclusion it must be possible to infer that it 
was accompanied by an intention to abandon the position 
of a right to exclude. No doubt such intention will be 
inferred where no legal title to excluded is proved to have 
been set up and maintained, because there is always a 
presumption in favour of rightful entry and retention. 
Such presumption is, however, rebuttable. No presump- 
tion against indivisibility of possession or title can arise 
by reason of joint living. 74 Ind, Gas. 225 = 9 O.L.J. 
52=A.LR. 1923 Oudh 61. 

Arts* 127 and 44 — ^Exclusion — ^Exclusion from 

sp ecifi c items — Effect of* 

To bar the right of the plaintiff under Art. 127 of the 
Limitation Act there must be exclusion from the whole 
of the joint family property, and not merely from specific 
items of joint family property. 21 Bom. 325, Diss. 42 
Mad. 431=36 M.LJ. 6 i2 = (i 9I9) M.W.N. 328= 
52 Ind. Gas. 470. 

^Art* 127 — Exclaoion — Division in Status — Pos* 

session* 

Where the members of a joint Hindu family are divided 
in status without a division by metes and bounds they 
are tenants in common and the possession of one enures 
to the benefit of another in the absence of actual ouster. 
Where no ouster is proved by one co-sharer or a tenant-in- 
common of another Co-sharer there cannot be said' to be 
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an exclusion from joint family property within tin- mean- 
ing of Art. 127. 17 M.L.T. 3(51*29 Ind. Cas. 183- 

—Art. 127 — ^Exclnsloit — Limitation. 

Limitation runs against a prreon from tljc time he is 
excluded from enjoyment to lus knowledge, 37 Bo in. 
64=i4Bom. L.R. 923 = 17 Ind. Cas. 642. 

Art. 1*7 — ^Exclusion from joint family — Expul- 

sion from caste — Re^admission. 

In a suit for partition of joint family property, the 
defence was that plaintiff’s father was expelled from the 
family for some scandalous conduct and that he had 
received his share of the property. It was in evidence 
that the plaint iff re- appeared in the village where me 
family resided, Uiat he took up his al>odc there 
he was recognized as a member of the family. Held, 
that no ease of exclusion from the joint property could 
be made out against him till five or six years before suit 
and that the suit was in time. i6 C.W.N. 466 = 15 Ind. 
Cas. 184 (P.C.). 

Art. 127 — Exclusion by third parties. 

Art. 127 docs not apply when it 1$ not the original 
co^sharers who have excluded the plaintiff but third 
parties. 23 P.L.R. 1911 *=48 P.W.R. 1911 ==9 Ind. Cas. 
540 * 

Art. 127— ‘‘ Exclusion Mere non-participa* 

tiozi} no exclusion. 

Mere non-participation is not exclusion within the 
meaning of Art. 127. (*910) 20 M.L.J. 364=1910 
M.W.N. 511=7 M.L.T. 174*^5 Ind. Cas. 924. 

Art. 127 — Exclusion — Proof of exclusion re- 

tjuired — Mere non*participation not enough. 

It is only ouster of a tenant in common for twelve 
years that can extinguish his right. Mere non-participa- 
tion in or refusal to live on joint property for the period 
is insufficient. (1901) 24 M. 441- 

4 Mahomedans. 

**Art. 127 — Mahomedans. 


Article 127 docs not apply to undivided property of a 
family governed by Mahomedan Law and not proved to 
have adopted as a custom the Hindu Law of the ^mt 
family. 2 S.D. 582, Diss. from ; 41 Bom. 588 (KB.) ; 
13 All. 282 (F.B.) ; 16 Mad. 61 (F.B.) ; 22 Cal. 954. 
Poll. 80 Ind. Cas. 118= 16 S.L.R. 25=A.I.R. 1921 Sind 

* 77 ' 

Art. tvj — Mahomedan*. 

Art. 127 does not apply to a case where the parties 
are Muhanunadans. 22 C. 9545 7 C.W.N. 155, 

Foil. 38 Ind. Cas. 25 (Cal.). 

Art. sa7— Mahammadan FamUy. 

Under the Mahammadan Law ibcre is no such thing 
u joint fsmily property. If the members of a Maham- 
madan family succeed to property on the death of a 
relation each of them takes a share of each item of the 
property and a suit by such a member for a share is 
governed by Art. 123 and not by Art. 127 *1*® Limita- 

tion Act. 38 Mad. 1099*32 Ind. Cas. 1002. 

Joint family p*up— t y ** — Meaning of. 

By the Full Bench (Xho/i, J., dinenting).— The article 
does not apply to the property of a Muhammadan or any 
other person not a Hindu unlea he has adopted as a 
custom the Hindu Law of the joint family (1865) P.J. 
170, Din. The expreuion “joint family “ and the article 
must be read as a compound adjective and the eiq)reMion 
joint family property must be read as premerty apper- 
taining to a joint family (Per Btamm and ntciont ^J.), 
The words “joint family *’ involve definite le^ notions, 
incidents and consequences, and must pnmariiv be 
referred to a Hindu joint family and only secondarily 


to such groups of non-IIiiKliis, as ran pn.vc- (1 m( lUn 
have by custom a<lopl«<l the Hiiuiu l..ov oi tlir )i.mi 

laniily. 

(Per SkaluJ.) Qjumf.—Whrihrr tli.- .\rtirl.- .an apply 
tu person oth« r llian Hindus and Muhamniandans who 
arc not proved to have adopted as a custom, the Hin.lu 
Law of the joint family. 41 Bom. 58B— 19 Bom.L.K 
579 = 41 Ind. Cas. 761 (I-.ll.). 

Art. 127 — Muhasnmadans. 

An. 127 cannot apply to Muhammadans for on the 
death of a Muhammadan intestate, his estate could 
not be joint property unless by special family custom 
it is supposed to be governed by Hindu Lavv. It is an 
undistributed estate to be taken m severalty by the 
heirs, sharers and residuanes. Ihe criterion for the 
applicability of Art. 127 is that property must be joint 
family property ’’ and no such properly is known outsic^ 
the special joint family of the Hindu Law. 38 Bom. 449 
15 Bom. L.R. 1044 = 22 Ind. Cas. 195. 

—Art. X27— Applicability— Muhammadans. 

Art. 127 of the Limitation Act applies to Muliam- 
madans alone, A suit by the daughter ol a deceased 
Muhammadan to recover by partition the possession 
of her share in her property is governed by Art. 127 
of the Act. 33 Bom. 7«0=" Bom.L.R. 1083-44 
Ind. Cas. 242. 

Art. 127 — Muhammadans. 

Art. 127 is not applicable to Muhammadans. (19*2) 
M.W.N. 45=*3 Inti- 79*- 

—Art. la?— Mahomedan— Suit by a Mahomedan 
woman to rocovor her share in her father s pro* 
perty* — tat ion. 

A suit by the daughter of a deceased Mahomedan to 
recover her share in his property is governed by Art. *127. 

(1909) It Bom.L.R. 1083=33 B. 7* 9*4 I^d. Cas. 242. 

Art. lay — Muhammadans. 

The Article does not apply to Muhammadans who 
have not alleged that they have by custom adopted 
Hindu joined family system. 5 N.L.R. 41 =2 Ind. Cas. 

*5- 

5 Starting point. 

Art. la?— Starting point. 

Although time cannot run against a claim to partition 
ioint family esutc unless there has been definite exclusion, 
yet the fact that when a co-parcener’s right to mortgage 
was challenged 14 year* a*5<l 

steps, strongly suggests that at that time when 
might have been more readily available he had no great 
faith in the value of his claim. 113 Ind. Gas. 897=49 
C L J 9r=i9»9 M.W.N. 39=.9 M.L.W. 9- “6 O.W.^ 

rd 4=;94 AW. 9 = 3.,^n>LR- =?9-=33 ^W.N. 

425=10 P.L.T. 283=A.I.R. 1929 P-C. 1=56 M.L.J. 
435 (P-C.)- 

Art 1*7— Starting point— Suit by «on adopted 
Into another famUy for share after adoption was 

declared invalid. . . j 

Held —That limitation for a suit by a person adopted 
into aiiother family, on the adoption beingj declar^ 
invalid, for a share of the properti« beloMing to his 
naturS family wiU only run from the date of his ««!«««» 
froSl enioymoit of the properties by the adopt^ son. 
An oral renunciation, made on consideration of the 
revenioners transHming their '‘eyersioM^ 
is invalid, such transfer being imp^tivc ^der S. 6 (a), 
T.P.Act. (1906) 30 M. 201*2 M.L.T. 104. 

6 Suit after parddoa. 

A— 1*9— Salt after partition. 

Ardete 127^ *«>t apply to a wit to enfoice partition 
of oropta-ty excluded from previous partition of jomt 
MT^So^ie. by fraud of other members as it pre- 
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su])i)nsr$ tlic oxistcmc oJ a jnijii family aiKl can have no 
application where there ha^ hein disrupiure ol the status of 
joiiiUu'sssitKT ihrrrnftrr the members t>f the family be- 
come, ienants-in-r<Mnnion in respect ul property left un- 
divided and any exclusion from it would not be exclusion 
from joint family properly within the meaning of that 
article. A. l.R. 1943 Bom. 419=45 Bom.L.R. 825=214 
Ind. Cas. 273. 

— —Art. 127 — Applicability — Suit after partition* 

A suit for re-adjustment of shares allotted in a previous 
partition <jn the basis of mistake is not governed by Art. 
127 or Art. T44, but by Art. 96* 34 262=61 M.L.J. 

430 — A. l.R. 1931 Mad. 707 = 54 M. 883=135 Ind. Cas. 

9 * 

Art. 127 — Suit after partition — Suit for setting 

aside partition -Applicability. 

A suit by a co-parcener, that a previous partition 
between the members of the family was vitiated by fraud 
reduce the suit to one for setting aside the partition on the 
ground of fraud and so Art. 127 docs not apply. 14 
bom. L.R. 771 “ 17 Ind. Cas. 10. 


Art* 127 — Suit after partition* 

In 19TO A and his four sons made a partition of joint 
family property. In 1911 and 19 ^ 3 > ^ made two gifts 
of certain of his properties. A suit was filed in 1922 by 
the sons of A for a declaration that the properties allotted 
to A at the partition should go after his lifetime to his 
sons and that the deeds of gift were invalid. 

HMf as the property was not joint family property, 
Art. 120, Limitation Act, applied instead of Art. 127. 
A.I.R. 1924 P.C. 150 ; A.I.R. 19*6 P.C. 104 and 15 
Bom. 135, Rcl. on. 124 Ind. Cas. 773“54 Bom. 4 ” 3 * 
Bom.L.R. iq 40 = A.I.R. 1930 Bom. 61. 

Art* 127 — Suit after partition — Onus* 

In a suit by a Hindu for a declaration of his title to a 
one half share in certain property, it was common ground 
between the parties that there was no joint family on the 
date of the suit it svas also admitted by both parties that 
for the last eight or nine years they had been living 
and messing separately. According to the plaintiff every 
joint family property had been divided between them 
except the property in dispute. Bar of limitation was 
pleaded in defence. 

f/eld, that the onus lay on the plaintiff to Pfove the 
point of time at which the status of the joint family Broke 
and that the alleged partition by which his one half- 
share to the property was determined did take place within 
twelve years immediately preceding the institution of the 
suit. A.I.R. 1925 P.C. 132 and A.I.R. 453 . 

Expl. and Rel. on. 105 Ind. Cas. 410—4 O.W.N. 958 
=A.I.R. 1927 Oudh 499. 

Art. 127— Suit after partidon. 

Where certain money bonds remained 
even after the partition in a Hindu joint f^ily and one 
of them was realised by the defendants who wcre_ some 
of the separated members, five years, before the plaintitls, 
the other members filed a suit for their share of the money 
realised, 

Held, that Art. 62 and not Art. 127 applied as the latter 
does not apply to a family which has separated prior 
to the suit and that the suit was barred by limitation. 
75 Ind. Cas. 953=A.I.R. 1924 AU. 812. 

Art. 127— Suit after partidon. 

A suit for the recovery of money realised by one member 
of the family to the exclusion of another is not governed 
after separation or partition by Art. 127. The realization 
in this case had been made while the femily was till 
The suit ought therefore to have been brought wimin 
three years from the date of separation or partition. 
77 Ind. Cas. 697=26 O.C. 191 *=A.I.R. 1922 Oudh 15. 


Art. 127 — Suit after partition — Joint Hindu 

family — Suit for recovery of share of debt realised 
by one. 

Where after partition, one of its members recovers a 
debt belonging to the family, a suit by the other members 
of the family for the recovery of their shares in the money 
realised would be governed by Art. 62 and not by Art. 
127, Limitation Act. 6 A. 442 ; 24 C. 309 ; 13 A. 282, 
Rel. 15 O.C. 397=16 Ind. Cas. 882. 

Arts. 127 and 62 — Suit after partition — Joint 

family — Suit by member to recover share of defen- 
dant. 

A suit by a member of a joint Hindu family to recover 
back his share of a joint debt realised by another member 
after division in status, is governed by Art. 62 and not 
by Art. 127. 32 Mad. 191=5 M.L.T. 49=19 M.L.J. 
94=1 Ind. Cas. 408. 

7 Miscellaneous. 

Arts. 127 and 142 — Conversion to Islam — Suit 

by convert to recover property of uncle. 

In a suit to by a convert to Islam to recover possession 
of property of joint Hindu family left by his uncle, it 
must be proved (i) that the separation did not take place 
more than 12 years before suit, as he ceased to be a mem- 
ber of the joint family on account of his conversion, (2) 
that he was a member of the joint family within 12 years 
of the date of the suit ; (3) that he could get a share m 
the ancestral property which was his at his conversion. 
57 P.R. 1916=159 P.W.R. 1916=4 P.L.R. 1917 = 
35 Ind. Cas. 549. 

-Axt. S27 — Miscellaneous — ? inor co-parcener. 

A suit by a member to enforce a right to share in joint 
family property is not barred if brought within 12 years 
of his attaining majority. At the mwt it can be held 
that he became aware of his exclusion from the date olthe 
attaining majority. 116 Ind. Cas. 849 = 1929 A.L.J. 
324=A.I.R. 1929 All. 302. 

—Arts. 127, 14a — Miscellaneous— Onus of proof. 

Under Article 127 the onus is on the defendants to 
prove that the exclusion from the joint family property 
became known to the plaintiff more than 12 years before 
the suit. 3t C. 448, explained. (1906) 4 G.L.J. 56. 

■ . -Art. 127 — Miscellaneous— Possession ^ of co* 
owner — ^Distinction between the possession of a 
member of a joint Hindu family or of a lamtorilar 
and that of a member of a Mahomedan family. 

A very clear distinction must be made beuveen the c«c 
of a non-possession or non-receipt of rents and profits 
by members of an undivided Hindu family who are 
co-owners, and the non-possession or non-receipt of reim 
and profits by a person who was a co-sharer, but entitled 
to a specific share ©r interest in the property prior to 
dispossession or ouster from receipt of rents and profits. 
Where, therefore, one of two co-owners of a house, who 
were Mahomedans, left the house, and the other co- 
owner remained in possession and did not recognise fiis 
title for over 12 years. 

Held that the other co-owner or his representauve 
could not recover possession of his share in the house. 
(1905) 1907 A.W.N. 195=4 A.L.J. 473. 

Axt, 128 — Agreement. 

A suit for arrears of maintenance by a widow against 
her husband’s brother, fixed by a mutual agreemen 
is allowed only for the arrears of three years. 75 I™* 
Cas. 533=A.I.R. 1924 Nag. 176. 

^Art. 128 — Applicability and scope. 

Article 128 also refers to cases in which the claim 
of the Hindu is based upon his right as a Hindu to 
avoid an alienation by a female who is in possession as a 
Hindu, and docs not apply to cases where the possession 
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and the claim arc independent of the status of the parties. 
A.I.R. 1^36 Pat. 323=17 P.L.T. 131 — 15 Pat* 151 = 
2 B*R. 658=163 Ind. Cas. 940. 


Arts« 128) 129, 115 — Word * Hindu' whether 

refers to religious persuasion* 

The word “ Hindu in Arts. 128, 129, docs not refer 
to the religious persuasion of the plaintiff. It is in- 
conceivable that the Legislature ever intended to provide 
one period of limitation for a plaintiff of a particular reli- 
gious faith and another period if he belongs to another 
faith. Those two articles apply where the maintenance 
is claimed not on the basis of contract but on the basis 
of status of the plaintiff under the Hindu Law and a 
suit for maintenance by even a Hindu under contract is 
governed by Art, 1 !5. A.I.R. 1936 Pat, 158 = 16 P.L.T. 
789=2 B.R. 333 (2) = 161 Ind. Cas. 478. 


Art* 128 — Applicability and scope* 


A claim for maintenance made by the widow in cir- 
cumstances in which the husband was not^ during his 
lifetime^ legally liable to pay any amount can in no sense 
of the word be described as maintenance and as it is a 
money claim, Art. 128 does not apply but the general 
article applicable to ordinary money claims governs the 
case. 15 P.L.T. 372 = 12 Pat. 869=A.I.R. 1934 Pat. 99 
= 149 Ind. Cas. 738. 


— Arta* 129 — Applicability, 

Right to maintenance revives on cessation of unchastity 
and suit would be governed by Art. 128, Limitation Act, 
14 L. 759=A.LR. 1933 Lah. 747=34 P-L.R. 1082 = 
148 Ind. Cas. 479. 


—Art, 128 — Scope, 

In a joint family, a widow is entitled to claim arrears 
of maintenance even for 8 years and the Court will not 
disallow the claim, unless abandonment or waiver is 
expressed or can be implied from the circumstances. 
107 Ind. Gas. 641= A.I.R. 1928 Mad, 561. 


Art, Z29 — Applicability — Suit for share of 

property or maintenance, 

A suit by a widow for possession of a share in certain 
land left by her husband in lieu of her maintenance or 
in the alternative for a cash allowance by way of main- 
tenance is not governed by Art. 129. Article 129 is in- 
tended to apply to cases where the status of a person ^ 
on the basis of which maintenance is claimed is denied.^ 
A.I.R. 1933 Lah. 747=14 L. 759*34 P.L.R, 1082=1 
148 Ind. Cas. 479. 

» — Arts, 129, 128 — ** Hindn ", 

The word ** Hindu in Arts, 128 and 129 does not 
refer to the religious persuasion of (he plaintiff. A.I.R. 
1936 Pat, 158=16 P.L.T. 789=2 B.R, 333 (a) = 161 
Ind. Cas. 478. 


— — Art, 1 29- -Onus Denial of right, 

Whrrr there is no clrnial, tfirre is ntt liar iirnlrr An . 1 
and proof of denial lif'S on him whn pIc.Hh tho bar. 
26 M.L.J. 205 = (191 4) M.W.N. 374 — 23 Ind. Cas. 
831. 

Art, 129 — Starting point. 

The cause of action for maintenance accrues from 
lime to time according to the want and cxigenries of 
(he person entitled. 3 Bom. 415 (P.C.) ; 29 Cal. 557 
Foil. pA'cn where suit is barred, (he right is not extin- 
guished and a defence of a right to maintenanrr can 
prevail. 73 Ind. Cas. 235=A.I.R. 1924 Cal. 364. 

Art. 130 — Adverse possession — Nature of plea. 

The plea of limitation in a suit for possession of lands 
in a paint depends upon the doctrine of adverse possession 
and not upon plaintiff’s want of possession, 4 C.L.J. 
548, Foil. Mere non-payment of rent is not adverse pos- 
session. 19 Ind. Cas. 64 (Cal.). 

^Art, 130 — Applicability — Rent-free tenure. 

Unless and until a tenure is found to be a rent-free 
tenure, Art. 130 of the Limitation Act can have no appli- 
cation to a suit for assessment of its rent. 28 C.L.J, 
254=47 Ind. Cas. 420. 

Art, 130 — ^Hindu sou's pious oblig:ation when 

begins, 

A Hindu son’s liability to pay his father’s debt arises 
when the father fails to discharge his obligations and 
such a claim is governed by Art. 120 of the Limitation 
Act. 13 Ind. Cas. 530 (All.). 

' Art, 130— Limitation for landlord’s suit— * 
Tenant not paying rent. 

As between the rai^ats of an estate and the landlords 
of an estate, when a raiyat holds land of an estate without 
payment of rent, limitation against the landlord will 
only arise 12 years after the landlord has come to know 
that the defendant possesses the land without payment 
of rent. A.I.R. 1936 Cal. 289=166 Ind. Cas. 821. 

Art, 130— Resumption of life Jagir, 

Under Art. 130 a suit for the resumption of a life 
jagir must be brought within twelve years of the death 
of the grantee. 71 Ind. Cas. 929= A.I.R. 1924 Pat. 

29 ®* 

Art, 130— Suit for assessment. 

If the tenant is in adverse possession of the absolute 
interest for over twelve years, the landlord’s right is 
completely extinguished.^ If the tenant is in adverse 
possession for such a period in respect only of a limited 
interest as tenant, then whatever may be the effect of 
it on the question of the landlord’s right to khas possession 
a claim for assessment of rent will not be barred unless 
as provided for in Art. 130 or Art. 131. 95 Ind. Cas. 
622=43 C.L.J, 387=A.I.R, 1926 Cal. 883. 


■ ■ Art, 129 — Land In lieu of maintenance, 

A suit by a junior member of a family governed by rule 
of primogeniture for a plot of land in lieu of maintenance 
on the strength of family custom is governed either by 
Art, 120 or 1^, the choice between the two provisions 
of law depending upon the question whether the suit is 
treated as one for declaration or for possession. There- 
Ibre when on the evidence it 11 proved that the defendant 
has been giving grain to the plaiotifis by way of mainte- 
nance and that the allowance was stopped two years 
before the sui^ the suit is clearly in time. 

Articles 129 and 131 do not apply to such a ca te as 
Art, 129 it restricted in its operation to a suit for main- 
tenance in which the ri^t is based on Hindu Law and 
not upon custom and Art. 131 is confined to a suit in 
which the plaintiff seeks simply to establish bis right 
to maintenance and does not ask for a coMequential 
relief, 83 P.R. 1006, Poll. 121 Ind. Cat. 428=11 Lah. 
1929 Lah, 873, 


—Art, 130 — Suit for assessment. 

Suits for assessment of rent-free lands are governed by 
Art. 130 and have to be instituted within twelve years 
from the time when the right to assess the land first 
arises and this right may arise upon a distinct notice of 
the tenant’s claim to hold it rent-free, 95 Ind. Cas. 
622=43 C.LJ. 387=A.I.R. 1926 Cal. 883. 

Art, 130 — Suit for assessment. 

Article 130 can have no application unless and until 
the lands is found to be rent free ; (he mere non-payment 
of rent for a period does not bar the landlord’s right to 
have the rent ass es sed and to recover the rent from his 
tenant. The right to levy assessment upon rent fr^ 
lands is governed by Art, 130 and is consequently extin- 
fished under S, 26^ if no suit to enforce the right is 
instituted within the time allowed. On (he other hand 
under Art, 131, the right to levy assessment would, as 
recurring ri^t, accrue when there has been a demand 
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refusal only in tliosc eases where the relationship of land- 
Ion! and tenant or laiulhjrd and occupant had ever 
existed. On< c that right is established then the non- 
payment of rent or assessment would not be sufficient to 
enable the tenant to begin to set up a title by adverse 
pos session. There must be some overt act such as a 
refusal to pay the rent or assessment before the time 
begins to run. This is in harmony with the view that 
where a tenant claimed land rent free to the knowledge 
of the plaintiff and no suit for resumption or assessment 
was brought till after the expiry of 12 years ; the suit 
was barred by limitation under Art. 130. 72 Ind. Cas. 

329 = 311 C.L.J. 207=A.I.R. 1923 Cal. 392. 

Art* 130— Suit for assessment. 

.\ right to levy assessment on rent free land is governed 
hy Art. 130 and under S. 28 is extinguished if no suit 
tio enforce the right is brought within the time. 5 Cal. 

Foil. 61 Ind. Cas. 40=45 Bom. 694 = 23 Bom. L.R. 
:^14=A.I.R. 1921 Bom. 303. 

Art. 130 — Suit for assessment — Land entered 

in the records as liable to assessment. 

\Vherc> defendants land was, in* 1910 been entered 
in the Record-of-Righls as liable to be assessed with rent, 
and the recorded landlord brought the present suit for 
rent. Heldy that the entry in the record of rights did 
not give the starting point of limitation as such entry 
confers no title (2) the suit was not one for the resumption 
or assessment of rent free land within Art. 130 of the 
Limitation Act, but a suit for the assessment of land 
presumably liable to be assessed (3) the fact that the 
rent had not been paid more than twelve years before 
suit is not per se sufficient to support a decree for dismissal 
of such suit for the right to have the rent assessed must 
continue so long as the relationship of landlord and tenant 
continued. Such a relationship and liability could be 
presumed from the Rccord-of-Rights and it is for the 
defendant to rebut the presumption by evidence. 40 C. 

Rel. on. 22 C.W.N. 685=46 Ind. Cas. 428. 

Art* 130 — Suit for assessment — ^Landlord and 

Tenant — Adverse possession — ^Effect of* 

Where a tenant claimed land as rent-free to the know- 
ledge of the plaintiff and no suit for resumption or assess- 
ment was brought till 12 years after, the suit is barred 
by limitation. 39 Cal. 453*15 C.L.J. 203=16 C.W.N. 
981. Note* 13 Ind. Cas. 518. 

Art. 130 — Suit to recover assessment — Limita- 
tion* 

A suit to recover assessment on land held by the 
defendant adversely to the plaintiff from the year 1888 
is barred under Art. 130 of the Act, 40 Bom. 606 = 
18 Bom. L.R. 768=36 Ind. Cas. 505. 

Art. 131* 

Synopsis* 

1 • Applicability* 
a* Bar of suit* 

3. Claim for money. 

4* Interpretation* 

5* Mutawalli. 

6* Onus* 

7. Rent suits. 

8* Start of limitation. 

X Applicability* 

Art* 131 — Applicability — Suit by Government ser- 
vant for arrears of salary — Limitation — Periodically 
recurring right. Su LIMITATION ACT, ART. I02* 
(1947) 2 MXJ. 389=1947 F.C.R. 89=A.LR. 1947 
F.C. 23 (F.C.). 

Art. 131 — Applicability — Suit to recover arrears 
of lawajama — ^Defendant disputing amount paya* 
ble on account of deductions claimed by him and 
not denyfaig right — Limitation* 


Art. 131, Limitation Act, only applies when the suit 
is lo enforce a right, such as a right to receive an annual 
allowance, etc., e.g., lawajatnn. Where the right is not 
denied, and what is disputed is only the amount payable 
under the right (the defendant c aiming certain deduc- 
tions), a suit for arrears of laweyama is governed by 
Art. 62 Of 120, Limitation Act, and not by Art, 131. 
I.L.R. (1948) Nag. 401=A.I.R. 1948 Nag. 397^*948 
N.L.J. 55K 

Art. 131 — Applicability — Suit for declaration of 

right to share in Toda Oiras allowance — Limitation 
Art* 120* 

A suit for declaration of a right to a share in Toda 
Giras allowance, is a suit to establish a periodically 
recurring right falling within Art. 131, Limitation Act. 
The fact that the plaintiff could not institute the suit 
without first obtaining a certificate from the Collector 
under S. 6 of the Pensions Act would not make Art. 131, 
inapplicable. Art. 120 does not apply. I.L.R. (i 947 ) 
Bom. 421 =49 Bom. L.R. 3i8=A.I.R. i 947 Bom. 451 . 
Art. 131 — ^Applicability — ^Kaviniera cess. 

As long as any person in possession of a village, out of 
whose income the mera is payable, he is subject to the 
liability and the liability is not one arising out ol his 
having wrongly made a collection of what he was not 
entitled to collect but one arising from the fact that out 
of the collections which as a zamindar he is entitled to 
make, he is bound to make the disbursement and appro- 
priate only the balance. In that sense and to that extent 
It is personal liability. It is not one resting on covenant 
but in the nature of a charge because the payment is one 
which has to be made out of the profits of immovable 
properly. From the mere fact of its being a charge, it 
will not follow that it cannot fall under Art. 131, As 
long as any person continues to be in possession ot a 
village out of whose mtlwaram the mera is payable, he is 
liable to pay it as a condition of his tenure as a zamtndar, 
or other person entitled to possession of the melwaram 
interest. In respect of a claim of this kind, even the 
suit for payment of arrears due will be 
Art. 131. A.I.R* 1938 Mad. 47 * 4 ® L 35 ®— (^ 937 ) 
M.W.N. 899=176 Ind. Cas. 247. 

—Art. X31— AppUcabUity— Manibham allowance. 

A suit against a zamindarto recover an annual allowance 
due to the plaintiff from and out of the revenue collection 
of a viUage {manibham) is a suit to establish a periodi- 
cally recurring right and is governed by Art. 131. 44 
L.W. 253 =(i 936) M.W.N. 742=A.I.R. 1936 Mad. 704* 
164 Ind. Cas. 794. 

Art. X31 — ^Applicability. 

A suit for rent by a landlord in respect of an anuihavam 
tenure evidenced by a registered document is govemeo 
by Art. 116 and not by Art. 131. A.I.R. 1935 Mad. 
682 = (i 935) M.W.N. 866=42 L.W. 596=158 Ind. Gas. 
228. 

-Arts. 13X, 13a — Applicability — Malih a n a, 


Article 13a enforces the payment of a money ch^ 
n immovable property and maltkkana is deemed to be a 
loney charge on immovable property. ^nsequenUy 
suit to recover /nalikana is governed by Art. 132 
lot Art. 131. A.I.R. 1934 Pat- 44=**54 
043. 

A^. 131 and i4-AppUcabiHty— Sardesh- 

giikhi. 

The plaintiffs had a right to collect C^vt. du« m 
cspect of certain viUagcs in Malvan and Devgad talu^ 
ind to take two per cent, of the coUcctiom. This right 
vas recognised and continued but in 1889, the CoUec 
)f Ratnamri recommended that the basis of payment 
hould be permanenUy fix^ at the average of 
/ears’ receipts at the original rates. In 1^2*83 Si^ey 
UtUements had been introduced in the Malvan village 
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and revision sunxy was applied to them in i 9 i 4-«5 
and in the Devgad villages, Survey Settlement was 
introduced in 1092-93. The plaintiff applied in igtM) 
to fix the percentage of his allowance on the Settlement 
rates and in 1915 his request was granted as regards the 
Malvan villages but refused as regards Devgad villages. 
The plaintiff applied against to fix the percentage on 
the revised sur\’ey figures in the villages. On refusal by 
Government the superintendent sued on March 23, 1923, 
for a declaration Utat he had a right to receive sordesh- 
mukhi as calculated on the basis of the amount of the 
assessment of the villages that might be fixed from time 
to time : 

Held, that the plaintiff’s cause of action accrued aftc*^ 
the final orders of the Government were communicated 
to him in 1915 and that the suit was not barred as it fell 
under Art. 131, Lim. Act. 

Article 14, Limitation Act did not apply to the ease 
as plaintiff did not seek to set aside the order of any 
Government Officer, but for recovery of his due percen- 
tage out of the villages. A.I.R. 1932 Bom. 319 = 34 Bom. 
L.R. 129=139 Ind. Gas. 796. 

Art. 13 1 — Applicability — Mamtenanco. 

A suit by a junior member of a family governed bV 
rule of primogeniture for a plot of land in lieu of main- 
tenance on the strength of family custom is governed 
either by Art. 120 or 144. 

Articles 129 and 131 do not apply lo such a ease as 
Art. 129 is restricted in its operation to a suit for main- 
tenance in which the right is based on Hindu Law and 
not upon custom and Art. 131 is confined to a suit in 
which (he plaintiff seeks simply to establish his right to 
maintenance and does not ask for a consequential relief. 
83 P.R. 1906, ToU. 121 Ind. Gas, 428=11 Lah. 99 = 
A.I.R. 1939 Lah. 872. 

Art. 131 — Applicability — MalnCeaaitce — ^Recur* 

ring right — Right 'to maintenance and a right to 
recover maintenance — Distinction. 

A right of maintenance is a right which accrues on 
the happening of a certain event and is not a recurring 
right but a constant right till the ^happening of some 
other event which determines it. No doubt the right 
to recover maintenance is a recurring right unless main- 
tenance is fixed by the parlies at one consolidated sum, 
but there is a great difference between a suit to establish 
maintenance and a suit to recover arrears of main- 
tenance, and even if it be held that Art. 131 would govern 
a suit to establish a right of maintenance, it carmot be 
held applicable to a suit to recover arrears of mainte- 
nance. 64 Ind. Gas. 892 = 2 Lah. 243= A.I.R. 1921 
Lah. 121. 

Art. 13 1 — Applicability. 

Where the relation of landlord and tenant or superior 
holder and occupant is not established, the article does not 
apply. A suit lo recover assessment by Inamdar who claims 
to have purchased his rights is ndt governed by Art. 131. 
60 Ind. Gas. 892=45 Bom. 638 = 23 Bom. L.R. 100= 
A.I.R. 1921 Bom. 175. 

^Art. 131 — AppUembility — Deahmukhi rights. 

The right to receive a certain amount for Deshmukhi 
is a recurring right and, therefore, Art. 131 will apply 
lo such a ease. 109 Ind. Gas. 85=11 N.L.J. 62. 

■ Art. 131 — Applicabll^ — Suit to establish right 
to offerings of temple — tar arrears. 

A suit for a declaration that plaintiff is entitled lo a 
certain share in the offerings of a temple is a suit to 
establish a periodically recurring right under Art. 131. 
Where a penon claims to share in the offcringi made 
to a temple be can bring a suit at any time within 22 
years from (he date when he first asserted his right and 
did not have it recognised even though his right originated 
at a previous date, 'fhe article Im noihinrg whatever 


to do wilh a suit (o nxovr-r arrears. 

fi O.L.J. 677-2 (J.C.) 19 M 


22 i),C. 

1ml. C^.is. V}o. 


Art. 131 — Applicability and scope — Proof of 

demand and refusal necessary. 

Aii. 131 oi (ho Liinilalion Actwinild nol \)f‘ appli^ablo 
to a rase unless it is proved that more llinn 12 yrars 
before the institution of the suit, the plaintiff c'X|)rrssly 
made a demand of the defendants and was rrfusod. 
46 P.W.R. 1914=^140 P.L.R. 1914 = 23 Ind. Gas. 445, 

Art. X 31 — ApplicabiUty — Claim to recover 

water cess — Illegally levied. 

A claim to recover water cc.ss illegally levied is not a 
suit to establish periodically recurring riglil governed 
by Art. 131 but the cause of action arises on each occa.sion 
where the cess is demanded. 37 Mad. 322^24 M.L.J. 
365= 13 M.L.T. 235 = (191 3) M.W.N. 235= 18 Ind. Gas. 
770. 

Arts. 13 1 and 132 — Applicability — PeriodicaUy 

recurring right — Meaning of — Suit to recover 
arrears of dower. 

A suit lo recover arrears of dower directed to be paid 
by the mortgagee of the owner of immoveable property 
is not governed by Art. 132 as that is applical>le only to 
eases where it is charged upon property, not Art. 131 
because it does not extend to eases of a plaintiff seeking 
to recover arrears in respect of a recurring right under a 
Registered contract ; the article applicable to such a 
ease is either Art. 116 or 120 ; 7 A. 502 ; 83 P.R. (1O86) 
Foil. 34 All. 246 = 9 A.L.J. 297=14 Ind. Gas. 505. 

2 Bar of suit. 


^Art. 131 — Applicability — Annuity in the nature of 

legacy payable under will — Suit to recover more than 
12 years after repudiation of right — Maintainability. 

LIMITATION ACT, ARTS. 123 AND 131. 25 Pat. 
31 1 =229 Ind. Gas. 348= A.I.R. 1947 Pat. 47. 

Art. 131 — Bar of suit — Assessment of rent— 

Landlord’s right) when barred. 

Under Art. 131 of the Limitation Act, a landlord's 
right to have the rent assessed will be barred if there was a 
demand and refusal more than 12 years before the insti- 
tution of the suit. 54 C.W.N. 973=A.I.R. 1951 Cal. 

330. 

—Art. 131— Bar of suit — Bhaoli rent. 

Where, in a dispute before liic Assistant Settlement 
Officer during the revisional survey operation, the plain- 
tiffs claimed hhaoli rent, not for the trees over which they 
had DO right apart from the land, but for the land of 
which they were proprietors, and the defendaots denied 
the liability to pay bkaoli rent, the defendants’ denial 
amounted to really asserting that they were not liable to 
pay any rent at ail. When, therefore, the Assistant 
Settlement Officer passed the order in such a dispute, 
the plaintiffs were “ first refused the enjoyment of the 
right” within the meaning of Art. 131, to realise the 
rent. Consequently, a suit brought more (han 12 years 
after the order of recovery of the bhaoli rent would be 
barred by limitation. A.I.R. 1941 Pat. 201=7 
277 s 191 Ind. Gas. 87B. 

An. 131 — Bar of suit — Landlord and tenant. 

Landlord and tenant — Suit for assessment of rent — 
Opeo aisertion of hostile title by tenant to retain land 
rent-free in the presence of landlord — No attempt by 
landlord to realise rent until 12 years after such asser- 
tion — Suit, held barred — Demand is not necessary for 
applicability of Art, 131. 21 P.L.T. 838=7 B.R. 43 = 
A.I.R. 1941 Pat. 116 = 190 Ind. Cas. 

^Art. 131 — ^Bar of suit. 

Mortgage and lease back — Suit for recovery of money 
with profits more than 12 yean after term of lease — 
CiauD for money barred : 
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Held-, that in view of S. 28 and Art. 139, the suit was 
barred even in respect of the claim for profits. (i935) 
M.W.N. 207=41 LAV. 398=A.rR. 1935 Mad. 377 = 
157 Ind. Cas. 569. 

3 Claim for money. 

See also LIMITATION ACr, ARTS, 10, 61. 

Art. 131 — Periodically recurrizig right — Suit 

for tastik allowance by pattali, 

A suit by a pattali (subordinate archoka) of a temple for 
tastik allowance is not a suit for enforcing a periodically 
recurring right within Art. 131, but a suit for wages 
falling within Art. 102, and the fact that the allowance 
is paid out of the funds provided by the Government by 
way of deduction from the land revenue cannot affect 
the question of limitation. A.I.R. 1936 Mad. 149^ 
70 M.L.J. 220 = (i 936) M.W.N. 156 (2}*®^ 43 L.W. 43 1 = 
161 Ind. Cas. 473. 

Art. 131 — Claim for money under recurring 

rights. 

Suit for arrears of ta^iik — Sums due under a periodi- 
cally recurring right— Article 131 is applicable. *93® 
M.W.N. 156. 

Art. 131 — Claim for money under recurring 

right. 

Article 131 applies only to a suit to establish a perio- 
dically recurring right. It is not applicable to a suit to 
recover sums due under such a right. Such a suit is 
governed by Art. 62. A.I.R. 1931 Bom. 189=33 Bom. 
L.R. 127=55 B. 193=131 Ind. Cas. 465. 

Art. 131 — Claim for money under recurring 

right. 

There is a distinction between a suit to establish a 
periodically recurring right and a suit for the realisation 
of sums of money due on the basis of that right and the 
latter claim is not governed by Art. 131. A.I.R* ^3® 
Pat. 158=16 P.L.T. 789=2 B.R. 333 (2) = i6r Ind. Gas. 
478. 

Art* 131 — Periodically recurring rirtt— Suit 

for sums due under — Prayer for declaration* 

Art. 131 applies to suits to recover monies due under 
a periodically recurring right, whether or not there is a 
prayer for declaration that the plaintiffs is entitled to 
such right. 38 Mad. 916 = (1914) 

15 M.L.T. 226 = 26 M.L.J. 377=23 Ind. Cas. Sob. 

Arts. 13X and 62— Right to recover cash allo- 
wance* 

Suit for establishing a right to recover a allo- 
wance comes under Art. 131 ; but the article applies 
only to the ease of a person originally liable to pay, when 
the suit is for recovery of arrears under the claim, and 
Art. 62 applies to the case of a co-sharcr. 
received payment. 34 Bom. 349“ *2 Bom. L.R. I57*® 
5 Ind. Gas. 869. 

4 Interpretation* 

Art. 131 — Recurring right ”, what is* 

Where there is an obligation to pay a fixed sum not 
dependent upon the varying circumstances each year, 
there can be said to be a recurring right. 57 M.L.W. 
531 =(1944) 2 M.L.J. 250=A.LR. 1945 M^d. 20= 
1945 M.W.N. 17. 

Art. 131 — Interpretation — ‘‘ Recurring right 

A suit to recover assessment is a suit to establish a 
periodically recurring right within Art. 131- A.I.R. 
1942 Bom. i74=<^ Bom. L.R* 288=1. L.R. (1942) 
Bom. 326=201 Ind. Cas. 120. 

■ A rt* 131 — ^Interpretatioou 

The words ‘ a suit to establish a periodically recurring 
right ’ arc wide enough to include a suit to recover arrears* 


(1936) M.W.N. 742=44 M.L.W. 253=A.I.R. 1936 
Mad. 704=164 Ind. Cas. 794. 

Art* 131 — Interpretation — Set aside “ Es- 
tablish”. 

Meaning of the expressions ** set aside ” and “ esta- 
blish ” as occurring in the Limitation Act discussed by 
Bashyam Ayyangaty J. (1902) 26 M. 291 = 13 M.LJ. 
27. 

5 Mutwalli. 

Arts* 131, 120 — Mutwalli. 

A suit by a mutwalli for declaration that he is entitled 
to receive the ytomiah allowance which is annually paid 
and which is attached to the office of mutwalliy is a suit 
to establish a periodically recurring right alleged to be 
attached to the office and is, therefore, governed by 
Art. 131 and not Art. 120. A.I.R. 1941 Mad. 428 = 
I.L.R* (1941) Mad. 587 = 53 L-W. 325=»94* M.W.N. 
232 = (i94i) I M.L.J. 374=199 Cas. 693. 

'Art* 131 — Mutwalli. 

A suit to which the Secretary of State is made a party, 
for a declaration that the plaintiff is the duly appointed 
uiutwalli yeomiahder and katheeb of a mosque and that as he 
has been discharging the duties, he or his successors 
alone are solely entitled to receive iheyeomiah allowance 
from the Secretary of Stale, and for an order restraining 
Secretary of State by an injunction from paying the 
allowance to anyone else other than the plaintiff or his 
successors, in which there is no prayer for recovery of 
specified sums from the Secretary of State, is not governed 
by Art. 131, inasmuch as the essential question in such 
a case is not the liability of the Government to make a 
payment under a periodically recurring right, but the 
question whether A or B is the person entitled to receive 
a payment admittedly due to the office-holder by virtue 
of his holding a particular office. (i939) M.W.N. 298= 
(1939) I M.L.J. 476=49 M.L.W. 595=A.I.R. 1939 
Mad. 570=186 Ind. Cas. 343. 

Arts* 131 and 120 — Mutwalli — Perpetual ^d 

periodically recurring right — Distinction— Right 
of mutwalli to yeomiah. 

A claim that the plaintiff is the mutavvalli of a mosque 
and as such is entitled to ^\\ yeomiah allowance received 
by a rival claimant is governed by Art. 120 of the Limi- 
tation Act. Article 131 does not apply to a perpetual 
right to receive an annual or a monthly allowance. 
The mere fact that sums of money are paid periodically 
does not make the right a periodically recurring right. 
Where the right is always vested in some pei^n to 
receive periodical payments, and being vested in one 
person at one time, passes away at another time to some- 
body else, such a right is periodically recurring right in 
the true sense of the term* 4 Gal. 683* Foil. 39 
M.L.J. 492=0920) M.W.N. 394=12 L.W. 600=58 
Ind. Gas. 788. 

6 Onus* 

Art* 13 1 — Suit to recover Duaturat — ^Perio- 
dically recurring right^Demand and refusal 
Onus* 

The plaintiffs having asserted that there was no demand 
and consequently no refusal, the burden of proof was 
on the defendants to establish the demand and refusal. 

Since, the suit was to establish a periodically recurring 
right in the nature of an interest in an immoveable pro- 
perty it was governed by Art. 131 of the Limitation Act* 
19 C.L.J. 118 = 19 C.W.N. 386=21 Ind. Cas. 179. 

7 Rent suits* 

^Arts* X3i> XXO9 X20 — Suit for recovery of airrears 

of rant periodically recuxrring — Express declara- 
tion of right not a^ed for* 

If the suit is brought merely for a declaration tliat the 
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plaintifT possesses a periodically recurring right to get 
rent from the defendant, then the suit would certainly 
be governed by Art. 131 and would be barred by time 
if there had been a refusal of the enjoyment of the right 
more than i8 years before the suit. But a plaintiff may, 
in a case where there has been such a refusal mqvc than 
12 years before the suit, bring a suit for recovery of the 
arrears of rent without asking expressly for a declaration 
of his right to recover rent. A plaintiff cannot be al- 
lowed to evade the provisions of Art. 131 by merely not 
asking for an express relief for a declaration of right. 

If, in one and the same suit, both the reliefs for the 
establishment of a periodically recurring right as well 
as for the recovery of the arrears as a consequence of 
such right arc claimed, then Art. 131 would apply to the 
6rst relief and the appropriate article like no or 62 
or falling any such article, Art. 120 may apply to the 
second relief. 1936 A.W.R. i025=A.I.R. 1937 All. 57 = 
(•936) A.L.J. 1384=1. L.R. (1937) All. 140=166 Ind. 
Cas. 823. 

Art. 131 — Rent suit. 

Where the suit is one for a bare declaration of the 
right to impose full assessment without consequential 
relief, Art. 131 applies and not Art. 120. Bare declara- 
tion would prima facie come within Art. 131, it being one 
for establishing a periodically recurring right. A.I.R. 
1937 Mad. 303=(i937) M.W.N. 189=173 Ind. Cas. 
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^Art. 131 — Suit for rent. 

Where the plaintiff claims as against the under raiyals- 
dcTendants that the relationship of landlord and tenant 
existed and seeks a relief as to his right to receive rent, 
the period of limitation to be applied to the case is gov- 
erned by Art. 131 inasmuch as the right of a landimd 
to receive rent is a periodically recurring right and the 
period of limitation is twelve years. A.I.R. 1933 Pat. 
695=150 Ind. Cas. 242. 

-Arts. 131 and 120 — Suit for enhancement of 


rent — Wrong entry in Record of Rights as raiyat — 
Article applicable. 

Art. 131 andnotArt. 120 governs a suitfor the enhance 
ment of rent if the holding of an occupancy tenant who 
has been wrongly entered in the Record of Rights as 
raiyat at fixed rates, and time runs from the date of re- 
fusal. 2 Pat. L.J. 124=1 Pat. L.W. 434 =(i 9 i 7 ) Pat. 
H.G.C. 108 = 39 I>^d. Cas. 85. 

Art. 131 — Periodically recurring right — Suit 

for rent. 

A right to recover rent is a periodically recurrii^ right. 
A suit for a declaration that the plaintiff is entitled to 
recover rent is governed by Art. 131 of the Limitation 
Act. 13 A.L.J. 333=28 Ind. Cas. 600. 

Art. 131 — Rent suit. 

If a decree for rent has been passed within 12 yeai'S 
before the subsequent suit for rent has been instituted, 
the claim it not barred by time. i2 Ind. Cas. 329 
(Oudh). 

^A^. S31 — " Periodically recurring right ** — 

Liability to pay rent — ^Excess demand or Illegal 
levy — 8^t for doclaratlon by teoant— -Landlord 
and tenant. 

Art. 131 is not applicable to a suit by an agraharamda^ 
against ms landlora for a declaration and injunction 
that the landlord is not entitled to recover more than a 
fixed amount of rent allq;ed to be legally due by plaintiff. 
The suit is not one to establish a peri^cally recurring 
right. 'Fhe plaintiff’s right to sue for a declaration arises 
on each excess collection or demand, each exaction, if 
illegal, being a separate injury giving rise to a new cause 
of action ; and consequently the fact that the illegal 
levy has been made for over I2 years before suit and ac- 


quiesced in by the plaintill is 110 l»ar to the suit. 

tg M. L.J. 734=^33 M- >7' = 3 Cas. 7,17. 

Art. 131 — Rent suit— Suit to establish riglii to re- 
cover rent. Set 14 M.L.J. 477. 

8 Start of limitation. 

Art. 131 — Start of limitation— Assossmont of 

rent — Dcni^ of right. 

If an Inamdar continues to receive per annum certain 
fixed rent from his tenants for a particular sur\'cy number 
and has made no demand for the actual assessment in 
excess of amount which the tenants have to pay, that 
fact would not debar him from claiming assessment if 
he chose to do so, but once he claims assessment and 
the right to claim assessment is denied by the tenant 
limitation begins to run against the Inamdar, and the 
fact that a fresh survey rate is introduced subsequently 
would not create a new right in the inamdar to recover 
that particular rate of assessment from the tenant. 95 
Ind. Cas. 851=28 Bom. L.R. 633=A.I.R. 1926 Bom. 

345 - 

Art. 131 — Start of limitation — Demand and 

refusal. 

A suit to establish a right U> assessment of rent Is 
governed by Art. 131. Limitation under the article 
does not run until there has been a proper demand and a 
refusal, and mere exclusion from enjoyment docs not 
cause lime to run unless there has been refusal as a 
result of a demand properly made. 95 Ind. Cas. 622 = 
43 C.L.J. 387=A.I.R. 1926 Cal. 883. 

Art. 131 — Start of limitation — Enhancement of 

rent. 

A claim to enhance rent is a recurring cause of action 
and limitation runs from dale of refusal. A suit for enhance- . 
ment brought more than six years after the date of the 
final publication of the Record of Rights, in which the 
defendants are entered as raiyats at ^ed rates, is not 
barred by limitation, as such Rccord-of-Rights does not 
create or extinguish any rights. Article 120 does not 
apply but Art. 131 governs the case. 2 P.L.J. 124, 
Foil. 72 Ind. Cas. 78i=A.I.R. 1924 Pat. 198. 

Art. 131 — Start of limitation — Recurring right — 

Demand and refusal — Mere omission to exercise 
right — Effect. 

The payment of Dhara or assessment or customary rent 
is a recurring right within Art. 131 ; such a recurring right 
can be time-barred ; there must be a definite demand 
and refusal ; mere omission on the part of the person 
entitled, to exercise it will not start a period of adverse 
possession. 41 Bom. 159=18 Bom. L.R. 950 = 38 ind. 
Cas. 54. 

A rt. 131 — Start of limitation — Suit for arrears 

of 

A party whose right to malikana is denied must sue within 
12 yean of refusal. The Article docs not apply where in 
a previous suit plaintiff has got a declaration of his 
title. 2 Pat. L.W. 64*40 Ind. Cas. 864. 

^Art« 13X— Non«compUAnce with demaad — 

Starting of llmitatloao 

Mere non-compliance with a demand^ is not an 
express repudiation of claim» so as to set the time running 
under Article 131. 7 M.L.T. 278*(i9io) M.W.N. 
485*5 lod. Cas. 615. 

— ^Art. 13a. 

Synopaiso 

Is j^pUcablUty and acopo# 

а. DwaoXt olnuae. 

3« Isnmovonblo propertyo 
4* InatalmaoC bond* 

5 « Intaroato 

б. Loon in Idnd* 

7* MaliknAO* 
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8. Redemption suit. 

g. Security and indemnity bond. 

10. Stan of limitation. 

11. Subrogation. 

12. Suit for contribution. 

13. Taxes on property. 

14. Third party paying mortgage. 

15. Usufructuary mortgage. 

16. Vendor and vendee. 

17. Miscellaneous. 

1, Applicability and scope. 

Art. 132 — Appluabiliiy. See '1 .F. ACT (4 Of 

1882), SS. lou AND yi. (194^; i M L.J. 284=^A.!.K. 
1948 Mad. 412. 

Art. 132 %\pplital)ility--Suil lo enforce charge 

created by decree of Court in favour of plaintiff who 
redeemed niortgai^cs. 12 B.R. 127 (P.C.). 

Arts. 132 and i8i“ Applicability- Application 

imder S. 44 of the Madras Hindu Religious Endow- 
ments Act to enforce charge created in favour of 
temple under a settlement deed. 

Art. 181 of the Limitation Act dors not apply to 
applications uihrr than those under ihr Code of Civil 
Procedure. 

An application under S. 44 of the Madras Hindu 
Religious Eiulowmenis Act lo cniorte a charge created 
in favour of a temple under a settlement deed is filed 
as an application rather than as a suit by reason of Ihy 
special procedure laid down in that section and the bmi- 
tation applicable ihcieto would be the period of limi- 
tation applicable lo a suit h»r the same r<liel, that is to 
say, ilie period provided Ibr uiulcr Art. 132 of the Limi* 
lation Act. 1947 M.W.N. 519 — 60 LAV. 570 — A. I. R. 
1948 Mail. 199 -(1947) M.L.J. 258. 

^ Arts. 132 and 147 — Applicability — Engbsh mort- 

gage executed before ist April, < 93 ^^ — Suit (hereon 
— Art. 147 and not Art. 132 applies. 

The right of an English inorlgagcc lo file a suit for 
foreclosure or sale wliich had vested in him in the ease 
of an English morigagc executed before ist April, 
1930 was not taken away or affected by the aincnding 
Act (20 of 1929) and by the amendment of S. 57 (<*)j 
T.F. Act, enacted therein and Art. 147, Liiniialion Act, 
continues to be the Article applicable to suits filed by 
English mortgagees where these mortgages have been 
executed prior to ist April, 1930. A.I.R. 1946 Bom. 499 ^ 
48 Bom.L.R. 327 = 227 Ind. Cas. 135. 

Art. 132 — Applicability — Properties purchased 

by plaintiff in 1920 already attached before judg- 
ment in 1917 in suit against owner of properties 
Properties eventually purchased by auction-puif- 
chaser in execution in 1929 — Pl aintiff ^ having dis- 
charged mortgages on property resisting^ claim 
of purchaser to possession, unless he is reimbur- 
sed — High Court order of 28th August 193 dir^t- 
ing plaintiff to deliver possession to purchase wt 
declaring plaintiff’s charge— Suit by plaintiff for 
recovery of amount paid, by enforcing charge 
filed on 13th August, 1943 held within time. 

The suit properties originally belonged to one M who 
had executed two mortgagees in favour of S in * 9 *^^ 
and 1912. These properties were purebred by the 
plaintiff in 1920 from the transferee of the original owner. 
In a suit brought by a creditor of the original owner 
the suit properties were attached before judgment in 
1917 and were eventually sold in 1929 in execution of a 
decree obtained in that suit. The auction-purchaser 
proceeded to obtain delivery of possession but were 
resisted by the plaintiff who alleged that he had paid off 
the mortgages over the properties in favour of S and one 

and, therefore, urged in the cx^ution that he was 
entitled to remain possession, till he was reimbursed in 
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the amount paid by him to discharge the mortgages 
subsisting on the property. The execution Court direc- 
ted the auction -purchasers to pay the amount before 
they could obtain possession from the plaintiff. The 
High Court in appeal ordered the plaintiff to deliver 
possession to the purchasers leaving it open to the plaintiff 
to enforce his right to recover the amount by other appro- 
priate proceedings. But to safeguard his rights the 
High Court declared that the plaintiff shall have a 
charge on the properties in respect of the amount which 
he had paid for the discharge of the mortgages. The 
decree of the High Court which was dated 28th August, 
1931 also contained the declaration. On )3th August, 
1943, the plaintiff instituted the suit for the recovery of 
the amount by enforcement of charge so declared. It 
was contended that the suit was time-barred : 

Heldy that the suit was governed by Art. 132, Limi- 
tation Act. The plaintiff by reason of the payments 
had the right lo recover them, and this right had become 
merged in the order of the High Court which specifically 
declared a charge in his favour. The suit having been 
brought within 12 years from the date of the High Court’s 
4>rdcr was within lime. A.I.R. 1946 Mad. 423 — (* 94 ®) 
i Mad. L. J. 379 = 59 Mad. L.W. 302 = 1946 Mad. 
W.N. 366. 

Ar(s. 132, 89, 1x6 — Applicability — Principal 

and agent. 

Where the principal sues the agent to enforce in his 
favour the charge created by the latter to secure money 
which might he found due from the agent to the prin- 
cipal, the suit falls within Art. 132 and not under Art. 89 
or Art. 116. A.I.R. 1941 Cal. 257 = 72 C.LJ. 480= 
44 C.W.N. 793=195 Ind. Cas. 151. 

Arts. 132, 147 — Applicability — Arts. I2X, 139 

(Bhopal). 

An. 132 of the Limitation Act, corresponding to 
Art. 121 of Bhopal Act is not applicable to suits for either 
.sale or foreclosure brought on the basis of any mortgage. 
The appropriate article for such suits is 147 corresponding 
lo Art. 139 of Bhopal Act prescribing a 60 years’ limi- 
tation. 188 Ind. Cas. 669 (Bhopal). 

^Arts. 132, 75 — Applicability — Bond — Ordinary 

instalment bond and mortgage bond payable by 
£ n 6 talments— Difference • 

There is an essential difference between an ordinary 
instalment bond, and a mortgage bond payable by ins- 
talment, because the latter is governed by Art. 132, and 
the former is governed by Art. 75, Limitation Act 
A.I.R. 1939 Pat. 433=® *8 Pat. 459 (F.B.). 

^Art* 132 — ^Applicability. 

Government acquiring portion of mortgaged property 
under Land Acquisition Act and awarding compensation 
to mortgagor — Security is substituted — Mortgagee can 
proceed against compensation money — Such money 
withdrawn by mortgagor — Mortgagee’s original rights 
as mortgagee are not lost and he can enforce his security 
against compensation money by bringing a suit within 
12 years from the accrual of cause of act ion under Art. 132- 
A.I.R. 1938 AIL 221 =(1938) A.L.J. 313 = 1938 O.W.N. 
433 = 1938 A.W.R. i88 = I.L.R. (1938) All. 513^*74 
Ind. Cas. 702 (F.B.). 

Art. 132 — Applicability. 

Article 132 will apply only so far- as the plaintiff migh. 
seek to recover the money by sale of the particular pro- 
perty chaigcd and will not govern his right to a decree 
against the person who has made the collections of 
melwaram, (1937) M.W.N. 899= A.I.R. 1938 Mad. 47 
=46 L.W. 358=176 Ind, Cas. 247. 

■■■ A rt. 132 — ^Applicability. 

Article 132 will not apply to a case in which the plaintiff 
docs not ask for the enforcement of any charge but simply 
asks for a money-decree gainst the defendants. 58 A. 
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71 1 ={1934) A.L-J. 23o=A.I.R. 1935 AJl. 239=3 
A.W.R. 397*155 Jnd. Cas. 390. 

— Art* 132 — Applicability and scope* 

Under Art. 132, money can Ixjcome due only when the 
mortgagee can sue for Ins money •Tnd also the mortgagor 
can redeem the morigagcd properly. (HJ34) A.L.J. 
37I«^56 a. 496«A.I.R. 1934 All. 152=4 A.W.R. 
Ind. Cas. 900. 

Art* 132 — Applicability — Mortgage decree^ 

nullity — Auction-purchaser’s romudy against — Pur* 
chaser of equity of redemption* 

Wh*-re, in a suit on a murigage brought more than 
12 years aficr due dale, the mongagrt- did noi implead 
a purchaser of the equiiy of redemption though lie was 
aware of chc purchase and the equity uf redemption was 
wholly unrepr<*scnted : 

Hfld^ that ilie mortgage decree so far as the property 
wan concerned was a nullity and the purchaser til ihc 
property in execution did n<it acquire any liiU* to ihe 
property and had no rcm<*dy against the purchaser of ihc 
equity of redemption. PlainiifT, i.c., auciitimpurchaner’s 
suit for possi^ssion against purchaser of equity u1 redemp- 
tion, held was rightly dismissed. A.l.R. 1933 Cal. 912s 
60 C. 1193^147 Ind. Cas. 808. 

Art* 132 — Applicability — Mortgagor allowed to 

redeem within throe years — Whether gives right 
of foreclosure to morlgageo— Limitation. 

A provision in a mortgage -deed allowing the mortgagor 
the right to redeem earlier than the stipulated period is 
one in favour 4if the mortgagor and for his benefit and 
does not give to the mortgagee any right of foreclosure 
before the expiry of the stipulated period. 9 O.W.N. 
io8i sA.I.R. 1933 Oudh 81 = 142 Ind. Cas. 82t. 

— - Art* 132 — Applicability — Hypothecation lien* 
Article 132 is the article applicable to a relief asking for 
enforcement of a hypothecation lien. 107 Ind. Cas. 
679=26 A.L.J. 53=A.1.R. 1929 All. 121. 

- — Arts* 132, 116 — Applicability and scope — Per* 
sonal covenant* 

Where upon a sale of the moitgaged property under a 
mortgage-decree obtained in a suit on a registered mort* 
gage deed there is a deficiency, the preiod of limitation 
to recover the same under a personal covenant in ibc said 
deed is six years under Art. ti6. 26 All. 138 and 34 
All. 464, Not foil. 1 16 Ind. Cas. 817 = 29 M.L.W. 143 
=52 M^. io 5=A.I.R. 1929 Mad. 53=56 M.L.J. 10 

—Art* 132 — Applicability and scope — Dosver 

debt* 

Execution of a deed which stipu kites payment of 
dowry on demand and securer its payment by a mortgage 
of immovable property — Such execution converts a 
dower debt into a mortgage debt — Six years* rule applies 
lo a suit on such deed after its registration. 99 Ind* 
Qas. 553=A.I.R. 1927 All. 26O. 

Art* 132 — AppUcabillry — Purehaaer of mort- 
gaged property the form of the pr<^serty — 

Liability of p ro p e r ty In ila changed form* 

Even if the purchaser of the niongaged property pulled 
down the house and utilized the materials for other 
building or otherwise dealt with them they cannot 
escape their liability ai vendees of (he mortgaged pro- 
perty* The mere fact that mortgaged property exists 
in difTcrent shape from that tn which it was at the time 
of mortgage would not extinguish the mongagee's right 
against the property in its converted state and if the person 
who has converted it has appropriated it to his own 
uses either in the shape of money or in the shape of 
materials he would still be liable as a rm«rtgagor smd the 
period of liinstation in such cases it the usual period of 
limitation applicable to the case of a mortgage* 91 Ind. 
Caa 754=A*LR* 19^6 Mad* 343* 

JO— F* Y. D.— 57 


Art. 132— AppIiCHbility — Charge. 

T he nuTc f.Tci ibal tin* rliargc rio<-s luif luinr within 
thr meaning S. 100 <il iljr 1 ran.sfrr of l^rojx riy Ac 1 tiors 
Hill tHTcss.11 ily imply that it i.s jhiI a (liaigi* wirMn 
manning nf Art. 132. 42 Marl. 114 and 43 Ma<l 

Expl. 90 Ind. CiLs. 551^=1925 M.W.N. 722 — 23 M.L. 
W. 1 78=a^A.I.R. 1926 NI-kI. 14 1 =4<i M.L.J. 117. 

■ ■ Art. 132 — Applicability— Pro-aQi<^^Subt*equenf 
hy p Qt lioca i i o n • 

If a pro-noie is Orsi pa*i«r'd fur a certain debt and 
sul'scqurnily iir:m4>vablc proper ty is hspolhecated for 
the SiUm- lilt proper artiilf govrTiiing ilie pe riod of 

limitation fnr « fuit to laosrr tlic loiin i^ An. 132, and 
though) the creditors rvmfdy for enforcing the personal 
obligaiimi o\ the debtor in respect of the loan is barred, 
the delil is not eMinguisl.t\i tiicicby, if the remedy lor 
enforcing the charge on imnmvabic properly subsists. 
79 Ind. Cas. 942 = 27 O.C. 26li = A.f.R. 1925 OudJi 92. 
Art. 132 — Applicability. 

When in a suit by a morigagoe a defendant claims 
adverse {xisscssiun against the mortgag^jf by virtue of a 
title atquiied after the date of the mortgage Art. 132 is 
applicable as against him and not An. i2u nor Art. 134. 
36 All. 5G7, Foil. 73 liid. Ca>. 4^8=10 O.L.J. 263 — 
A.I.K. 1924 Oudh I9. 

Art. 132 — Applicability — Mortgage security 

convortod into money* 

Where property which represented the security for a 
mortgage has been converted into money the article 
applicable to a suit upon the mortgage is Art. 132 under 
which the plaintiff has 12 )carH to lollow up the proceeds 
in the hands 4if the dcrendan*s. 33 Cal. 92* Foil. 
70 Ind. Cas. 648 = 45 Mad. 827=16 M.L.W* 485 = 31 
M.L.T. 441 =A.I.R. 1923 M.d. 76=43 M.L.J. 467. 


Art. 132 — Applicabiliry. 

Art. 132 of (he Litniution Act is wide enough to apply 
to all cases where there is an eifectivc and binding charge 
upon immovable property whether created under the 
T.P. Act, or otherwise* 67 ind. Cas. 939 (Lah.). 

- Art* 13a — Applicability* 

Where a decree makes a certain sum of money a 
charge on immovable property, a suit fur (hat money 
is within the purview of yVri. 132. 4 L.L.J. 398 = A. 1 * 1 <. 
1921 Lali. 292. 

Arts* 132 and tao — Applicability and scope — 

Money charged on ixnmovable property 
to enforce puisne mortgage against balance of 
sale proceeds in the hands of prior mortg^e.** 

Certain lands were subject lo three mortgages, the first 
and third in favour of defendant and the second in 
favour of the plaintiff. In a suit on the first mortgage, 
the second mortgagee was made a party but the surplus 
sale proceeds after satisfying the decree were withdrawn 
by the first mortgagee in execution of a deerct- obtained 
by him on the third mortgage without im)>)eading the 
second mortgagee as a party. The second mortgagee 
sued on his mortgage, seeking a decree against the 
defendant for (he amount with interest of the surplus 
proceeds withdrawn by the defendant. 

Held, that the surplus sale proceeds represented the 
security which the plaintiff had under his mortgage and 
did not cease to represent (hat security owing to the 
defendant having wrongfully and in fraud of the plaintiff 
withdrawn them from the Court and (hat the suit was 
governed by An* 132 of the Limitation Act. 


. — tvncuicr 4nc «aia monev in IHC hands of the 
defendant was soddUd with a charge tn favour of the plain* 
tiff to the extent of his mortgage* 41 C^. 654=41 ] A* 
451*15 M.L.T. 62 = 12 A.L.J. 82 = 16 C.W.N. 

i 5 F;W- 13 * M.L.J. 24^=16 BonuL.R* Bc,^.(rqu\ 
M.W.N* 38=21 Ind. Cas. (P.C.). 
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Art, 132— Applicability and scope— Money ebar- 
ged on iimnovablc property • 

Where a decree for sale on a Mortgage ha*^ bern 
converted into immovable property ilic mortgage of such 
decree is entitled to the bc'ncfit of not only ilte new 
security, but also of Art. 132 of the Act. 39 All. 74 = 
14 A.L.J. 1025^37 Incl. Cas. 4. 

Art. 132 — Applicability and scope — Money 

charged on immoveable property — Mortgagee- - 
Right to sue twice* 

A inorigagcc can sue the sons of a Hindu father to 
recover the balance with the interest thereon at rate 
dc( rrfd, not recovered from the father under a mortgage 
decree, even after 12 years from the cause of action. 35 
All. 302 — 1 1 A.L.J. 402»»!8 Ind. Cas. 904. 

Arts* 132 and 62 — Applicability and scope — 

Money charged on immovoable property charge 
under T«P* Act, Ss« 82 and zoo* 


A suit to enforce a charge under I'.P.Act under .Ss. O2 
and 100 on property is governed by Article 132, but a 
suit for a personal decree for contribution comes within 
the purview of Article 62 of the Limitation Act and time 
runs from the date of receipt by the owner, of tlie sur* 
plus sale proceeds. 33 All. 708 — 8 A.L.J. 854— ti Incl. 
Cas. 143. 

Art. 132 — Applicability and ecopo — Money 

charged on immoveable property — Property — 
Alleged to be undivided ancestral one of plaintiff 
and mortgagor — Suit for a share of mortgage 
money — Limitation. 

An undivided co-sharcr cannot sue for a sliarc of the 
inortgage money in respect of a mortgage by the other 
co-sharer of property belonging to them jointly. Such 
a suit is not under Article 132 of the Limitation Act, one 
to enforce payment of money chained on immoveable 
property. ( 19 * 3 ) * U.B.R. 178 = 22 Ind. Cas. 059 ' 

Art. 132 — Applicability and scope — Money 

charged as immoveable property — Mortgage ^ of 
ancestral land by father- — -Suit for sale against 


sons. 


A suit for sale of ancestral property mortgaged by the 
father governed by the mitakshara law, in the hands 
of the sons and grandsons is a suit to enforce pa^nnent 
of money charged on immoveable property and governed 
by Art. 132 of the Limitation Act. 17 C.W.N. 1022 — 
19 Ind. Cas. 878. 

Art. X3a— AppUcabUity and scopo-Mon^ 

charced on immoveable property— Purchase by 
mortgagee — Revenue sale — Surplus sale proceeds, 
if mortgagee can proceed against— Scope. 

Where a mortgagee in execution ofbis mortgage decr« 
purchased a portion of the entire estate 
Subsequently the whole of the estate is sold for areeat^ 
of Government revenue a su t by him to 
money representing the portion 

not governed by Art. 132, as he having alr^y purchased 
the property clu\d not be said to be seeking 
agiiSst the^surplus sale proceeds the rerne^' for Ac 
recovery of the money charged on the property. 17 Ind. 
Cas. 351 (Cal.). , 

Art. iga-AppUcabiUty and 

charged— Immoveable property— Proceeds of Re- 
venue Sales of mortgaged property. 

Where tiir mortgaged properties are sold for arrears 

of Government revenue for no default of 

and the- mortgagor draws the surplus proceeds of the 

sale, the mortgagee is entitled to sue the 

for the sum and the period of limitation for such a suit 

is 12 years from, the date when the s^lus proceeds 

were raised. 14 C.W.N. 165=8 Ind. Cas. 311- 
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—Art* 132 — Applicability and sc^pe — Money 
charged on immoveable property — Suit to recover 
mortgage money wrongfully realised by the defen* 
dan t — Limi tat ion * 

Plaintiffs, daughters of deceased C, sued eleven ycars^ 
after G^s death to recover possession of property and for 
mortgage money vsTongfully received by the defendant, 
‘ihe money realised by the defendants was held to repre- 
sent the security which plaintiff had under the mortgage 
and the suit was held to be governed by Art. 132, Schedule 
I of Limitation Act. t Lah.L.J. 60—2 U.P.L.R. (Lah.) 
114 — 56 Ind. Ca.s. 944. 

Arts* 132, 36 and 49 — ^Applicability and scope — 

Money cliarged on immoveable propery — ^Trees 
cut by third parties — Depreciation in value of the 
mortgaged property. 

Certain trees grown on the mortgaged properties 
were cut and carried away by third parties in 1905, and 
the mortgagees sued in 1909 to enforce their security. 

Held that (1) It was not a suit to enforce payment of 
money charged on immoveable property within Art* 
132 {2). Plaintiff could only sue for damages for depre* 
ciaiion in the security proving that the security had been 
rendered insufficient as a matter of fact, (3) Either Art* 
36 or 49 applied to the case and whichever applied the 
suit was lime- barred being brought after three years 
from the dale of the cutting and appropriation. 3 L.W. 
341=32 Ind. Cas. 901. 

Art* 132 — ^Applicability and scop© — ^Money 

charged on immoveable property — Charge on 
rents and profits of land. 

Money charged on immoveable property includes 
money charged on rent and profits of land and the 
specification of the property on the rental of which (or 
out of the rents and profits of which) a certain money 
allowance was to be calculated indicates the stock out of 
which it was to be paid and was therefore a charge on 
the property. 18 O.C. O.h.J. 20=33 Cas. 

555 • 

Arts. 13a, 147— Applicability— Foreclosure or 

sale Mortgage suit— English mortgages— Privy 
Council — Practice — ^Uniform current of decisions— 
Statute — Construction. 

Art. 147 does not apply so every suit on a mortgage 
whether the claim is for foreclosure or for sale. The* 
Article is limited in its application to the class of mort- 
gages in which the suit can be and always is brought 
for ^‘foreclosure or sale,** t.g., English mortgage. In 
the case of mortgages where the mortgagee is entitled to 
ask for sale only, Art. 1 32 is the article applicable. (1907) 
9 Bom.L.R. 1104*11 C.W.N. 1005*4 A.L.J. 625* 
17 M.L.J. 444*30 M. 426=34 I.A. 197 (P.C.). 

^Art. 132— Applicability— Mortgage suit against 

father and sons* 

The article applicable to a suit gainst the fath^ 
(executant) and his sons is Art. 132. (19^?) C.W.N* 

294=5 C.L.J. 44 * =34 C. 184. 

—Arts. 132* 120 — ^Applicability-Suit for re^very 
of surplus sale proceeds by puisne incumbrancer. 

Per Genderson and Sale^ JJ. (Gcidt, J., dissmting: 
—A suit by a puisne incumbrancer to recover surplus sale* 
proceeds (after sale in «ecution of prior mortgage* 
decree) in the hands of a person who has withdravm 
it, is governed by Art. 132 and not by Art. 120. 33 
92=(i905) 9 C.W.N. 989. 

Arts. 132, 1169 120 — ^Applicability — Sui t to 

force lien on surplus sale proceeds of 
property — Covenant in deodj effect of> on lixni* 

tation. 

A suit on a mortgage to enforce the char^ against the 
sale proceeds of the mor^^aged propCTty in a revenue 
sale is governed by Art. 132* The fact ^at there was ^ 
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^^cnant in the mortgage deed to the effect that if the 
Mortgage property be sold for arrears of revenue, the 
plaintiff would have a lien on the surplus sale proceeds 
of that property, cannot have the effect of diminishing 
or altering the right which the mortgagee had under the 
bond, e.g.f of diminishing the period of limitation. The 
mere fact that the mortgagee had the additional right 
to bring a suit at once, if her security was diminished, 
would not have the effect of depriving her of the right 
which she had under the mortgage bond or of altering 
the period of limitation which she was already entitled 
to. (1904) 3 eX.J. 52. 

• Art. 132 — Applicability — Suit for surplus sale 

proceeds of mortgaged property sold by Govern* 
ment for arrears — Limitation Act, Art. 131. 

The surplus sale proceeds of mortgaged propercy sold 
for arrears of revenue represents the mortgaged property 
itself and a suit by the mortgagee for the surplus is gover- 
ned by Art. 132, Art. 120 docs not apply to the case. 
(1904) 3» C. 745. 

■ Art. 132 — Applicability — ^Mortgage — Revenue 

sale — Surplus — Creditors — Suit to recover amount. 

Where a property mortgaged to the plaintiff was sold 
for arrears of Government revenue and out of the surplus 
sale-proceeds held in the Colcctoratc, certain creditors of 
the mortgagors drew out the. amounts of their money 
decree obtained against the mortgagors, and the plain- 
tiffs sued these creditors for the moneys which they had 
taken out from the Collectoratc with interest. 

HeUf that having regard to the provisions of S. 73 of the 
Transfer of Property Act, a suit, like the present, to 
enforce payment of money charged upon immoveable 
property, is governed by Art. 132. (1901) 5 C.W.N. 356 

2. Default clauae. 

See also LIMITATION ACT, ART. 132— INSTAL. 
MENT BOND. 

—Arts. 132 and 75 — Applicability — Suit on simple 
mortgage bond providing for annual payment^ 
#nd recovery of whole on default — Starting point. 

Where a suit is brought on a simple mortgage bond 
which provided for annual payments and for recovery 
of the whole amount on default of payment of any instal- 
ment, the question as to which part of the claim would 
1 ^ barn^ has to be decided with reference to Art. 132 
of the Limitation Act. According to it, limitation would 
start from the time the * money * sued for becomes due. 
The word * money * refers to the entire mortgage money 
and the limitation would not start when only one instal- 
ment becomes due. There is no doubt that an option 
is given to the mortgagee to sue for the entire mortgage 
money on the happening of a default, but if he docs not 
exercise that option the limitation does not start running. 
The analogy of Art. 75 would not be applicable because 
according to that Article the period of limitation of an 
instalment bond runs from the time when the default 
ia made. 1946 A.L.J. 315=* 194^ A.W.R. (H.C.) 527= 
A.L.W. 452=A4l.R. 1947 Ail. 7 = 230 Ind. Cas. 

■■ ■ A rt. 139 — Simple mortgmge^Defkult cleoae. 

Under a simple mortgage deed executed in 1916, the 
mortg^or was to pay the entire amount of the mortgage 
with interest within one year. In case of default, the 
mortgagee became entitle to take possession and to 
realise interest for the period during which he rrmained 
out of possession from anybther property of the mortgagor. 
The mortgagor, however, had the right to redeem. 
The mortgvgM also the option to realise his principal 
and interest from the mortgagor as well as other property 
of the mortgagor. On the occurrence of a deuult the 
mortgagee sued for and obtained possesion of the mort* 
nged property in 1924. Sufaa^uently 00 the mortgagor 
naving made an applicatioo under U# 


cumbered Estates Arf, 1934, tlx' [)ia in a 

claim including a claim Ibr interest lor ihr pr iMid for 
which he was out nf poss<*ssion. 'f lu* fiKirtgagor plraricd 
that the claim in respect of interest was Inirred by time : 

ffrfd^ that 111 the pro[>cr conslriK tinn of llie mortgage 
deed, that the mortgagor intended to gi\e the mortgagee 
an option as regards the time i»f suing f<;r interest and 
that the legal effect could and was hound to be given 
to this contention, that llic mortgage originally simple 
hecame usufructuary when the mortgagee obtained 
possession and under the deed it was open to the mort- 
gagor to redeem and inorlgag<'e to sue for his money 
at any time and hence his suit for principal and interest 
was not barred by lime. 1944 O.W.Nb jog^A.I.R. 
1945 Oudh 70. 

Art. 132 — Default clause — Mortgage for fixed 

term with proviso tliat debt would become exigible 
on default of payment of interest. 

Article 132 would come into operation only when the 
mortgagee is bound to sue and not when he has the option 
to sue. 

Where a mortgage for a fixed period contains a proviso 
that the debt would become exigible in default of pay- 
ment of interest annually payal)lc under the deed, a 
proviso of this natun* is inserted in a mortgage deed 
exclusively for the benefit of the inorlgagecs and it only 
purports to give them an option eiliicr to enforce their 
security at once, or, if the security is ample, to stand by 
their investment for the full term of the mortgage. The 
mortgagor cannot claim to redeem ilic property after 
having broken his own contract by refusing to pay the 
interest. The mortgagor’s default would enure only 
for the benefit of the mortgagee and unless there is 
mutually the mortgagor could not compel him to sue and 
consequently the time would begin to run against the 
mortgagee, under An. 132, not from the dale when the 
default is made by the morgagor in payment of interest 
but when the mortgage debt becomes due. A.I.R. 1939 
Nag. 242 = 1. L.R. (1939) Nag. 5 “j =*'939 N.L.J. 333 = 
t88 Ind. Cas. 405. 

Art. 132 — Default clause. 

A mortgage bond payable by instalments is governed 
by Art. 132 and not by Art. 75. 5 B.R. 965 = A.I.R. 
1939 Pat. 433—20 P.L.T. 443 = 18 Pat. 459=183 Ind. 
Cas. 523 (F.B.). 

Art. 132 — Default clause. 

There was a stipulation in the mortgage bond executed 
on t4ih April, 1910, that the mortgagee would be entitled 
to realise certain amount by way of interest every year 
and in ease three years’ interest was not so paid, the 
mortgagee would be entitled to recover the whole amoun 
by sale of the mortgaged property. No interest was paid 
as agreed upon and llic payment of interest was for the 
first time made on 28lh December, 1921, when a bond 
for certain amount was executed by the mortgagors in 
favour of the mortgagee for interest due up to 14 th April, 
1921. No interest was paid subsequent to this period 
and on 15th April, 1936, the morigagee instituted the 
suit for recovery of the mortgage amount by sale of the 
property mortgaged. To bring the suit in time, it was 
sought to avail of the three years’ default clause in the 
mortgage bond : 

field, that the default took place during the first three 
years and Uic cause of action arose on 14th April, 1913. 
Subsequent payment of interest merely gave the mort- 
gagee a fresh start but the terminus a quo could not be 
altered, llie mortgagee, therefore, had only twelve 
years from the date of the bond, dated 28th December, 
1921, within which to sue, and as he did not sue within 
that period, his suit was clearly time- barred. A fresh 
period of l^tatioo could be computed from the time 
when the payment was made and no question of further 
otlensioo of time by a period of three yean, as provided 
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in the ra^e of original default aro^e in this ca5e. A.I.R, 
2938 Lah. <^7^ = 40 r.L.R. 571 = 178 Uni. Cas. 597. 

Art. 132 — Default clause — Waiver by mjrt- 

gagee. 

The omission to inclu<!e in Art. 132 a provision simila^ 
to the ou<* ill Arf. 75 cUks m»t operate to prevent a plea 
of waivrr Li iM' sci i:p by the mortgagee. On default, 
the an I mini betomes due only if iho niurigagee exercised 
the opi.ofi to rail in the amount and not il he waived 
that right. 'I he inoricapc money under the hyp>thc- 
caiiot) l.4irul \^ ith a dt laulting clause dues not ‘ become 
due * within (he meaning of Art. 132 until both the mort- 
gagor’s right to redeem and the inortgagec's right to 
enforce his security have accrued. This would, of 
cou^^<^ als«> be the p<isition if the mortgagee exercised 
the option reserved to him. Hence where the mi»rt- 
gagee v\'aives such right, the limitation Htnii noi nin 
horn tlic dale when the instalment is first defaulted. 

1 he jnortgagre, hiJwevcr, wnll under such circumstaiu‘<ts, 
be entitled Uj charge interest only on the insialnient 
whicli is not paid and not upon tlie basis that the whole 
amount <if principal became due on default of instalment. 
(1938) 2 M.L.J. 25I*A.I.R. 1938 836 *(i 938 ) 

MAV.N. 671 = 180 Ind, Cas. 570. 

Art. 132 — Default clause* 

Mortgage-deed— Money payable after one year^— 
Mortgagee given option to sue for lull amount in case of 
<lerault of payment of interest alter six months : 

HeM, that the mortgagee need not avail himself of the 
option. A.I.R. 2935 All. 4^^ “(’ 915 ) A.L.J. 515** 
1935 A.W.R. 543*^257 Cas. 675- 

Art, 132 — Default clause — Construction — M^ro 

receipt of a portion of principal aftor 
effect of, 

A proviso in a mortgage deed entitling the creditor 
io realise the entire mortgage money with inimet in 
case of default of payment of any instalments of interest 
is one that is exclusively for the benefit of the mortgagee. 
It purports to give the mortgagee an option ciihcr to 
enforce the security at once or to stand by the invest- 
ment for the full term of the mortgage and under Art. 
132, wliich governs suits of this kind, the money docs not 
b^ome due until both the mortgagor’s right to redeem 
and the mortgagee’s right to enforce the security have 
accrued. 

The fact that the words used in the default clause are 
^ ynu shall collect the principal and interest • instead 
of (be words * vou shall have the power to collect ’ docs 
not make any difference as to the nature of the provis«>. 

The mere fact that the mortgagee had after default 
received payment of the interest and a certain pi>riion 
of the principal does not necessarily lead to the inference 
that the mortgagee had exercised his option to enforce 
the default clause. {1935) M.VV.N. 995=A.I.R. 1935 
Mad. 884=159 Ind. Cas. 172. 

Art, 132 — C-^ault clause — Default clause entit- 
ling mortgagee to sue on default to pay interest — 
Suit within twelve years of termination of period 
but beyond twelve yearj of default Co pay intorost — 
Suit, if within time# 

A mortgage-deed recited that the principal amount 
was payable within two years, while the interest was 
payable at the end of each month and in case of default 
[n the payment of interest, compound interest at a much 
higher rate and also the principal and interest would 
become payable. Default was made in the payment 
of the first instalment of interest. The mortgagee 
instituted a suit for the sale of the mongaged property 
within twelve years from dale fixed for payment of prin- 
cipal but br>ond 12 years from the date of default of 
payment of interest : 

that the period of limitation for the suit should 
;be computed only from the date of the ocpiry oi* the 


term of the mortgage and the clause empowering the 
murigagrc to sue on default must be deemed 10 have been 
i risen ed exclusively for the benefit of ihe mortgagee, 
and as such, it gave him an option to enforce the security 
ai once or to stand by his investment for the full term of the 
morigage, and that the mortgagee had the option 10 sue 
within the period of limitation alh^wcd by law com- 
puting i( from the date of default in payment of interest 
nr from the dale of defauli in ihe payment of principal 
and intcn*si. (1933) M.W.N. 331=64 M.L..). 606 = 
37 LAV. 75I®=A.I.R. 1934 Mad. 227 = 148 Ind. Cas. 
3 n. 

Art. J32 — Def?iu?t clause — Mortgage — Instal- 

mant bond — DoHulc clause — Option of mortgagee 
to ane for whole amount on dofault — D^fault^ 
Whole amount, if 'becomes due,’ 

\NT:erc in an instalment tnortgage bond, a condition 
is inserted that ii will be open to the mortgagee to call 
in the entire money on dtfauJi by ihc mortgagor, the 
default clause is inserted exclusively for the benefit 
of the mortgagee and confers no right on the mortgagor. 
Consequently, the mortgagee has an option to realise 
the whole amount on default by the mortgagor, even 
though such option is not expressly mentioned and the 
whole amount docs not become due on such defan It, 
A.I.R. 1934 Nag. 191 =3Q N.L.R, 290=252 led. Cas* 

438- 

■ — Art. 132 — Default clause — Agreement to pay ia 
instalments. 

Under Art. 132, a suit to enforce a mortgage for a 
stipulatcxl period can be instituted within twelve years 
of the expiry of the period, although a default by the 
mortgagor has occurred during the period and by the 
terms of (he mortgage, the mortgagee thereupon has an 
immediate right to enforce the mortgage. The money 
becomes payable within the meaning of Ail. 132 only 
when either the stipulated period has expired, or a default 
having occurred, the mortgagee has cxcrcis^ bis optioa 
to enforce the mortgage. 

Where, under the terms of a mortgage-deed, if interest 
or compound intercut for any two pcricxis of six months 
be not paid in full, the mortgagees had the right, w'ilhout 
waiting for the expiration of the period foted in the 
mortgage-deed, (o recover the w*holc amount due ; and 
the mortgagor admitted that he failed to pay in full two 
instalments of interest and it was al.so admitted that the 
mortgagees had exercised their option to enforce the 
mortgage by sending a registered notice to the defendant 
demanding payment of the mortgage money within a 
month i 

Ihld^ that the suit for recovery of the whole amount 
was not premature and was properly instituted, 1 1 
O.VV.N. Ji4i=A.I.R. 1934 Oudli 473 “ ’ 5 ’ C" 
856. 

« Art* 132— Default clause— Cause of actloa . 
when accrues, 

Whcre> under the terms of a mortgage-deed for S 
specified term it was provided that if i merest for any 
year were not paid, the mortgagee had power to st^t 
foreclosure proceedings and enter into pos sca sion of the 
properly irrespective of the term : 

//rW, that the money under the mortgage did not ‘ 
coroe due’ under Art. 13a until both the mortgagors 
right to redeem and the mortgagee’s right to 
the security had accrued and a suit for foreclosure filed 
within twelve years of expiry of ilic term of the mortgag^ 
was not barred under Art. 132, even though default had 
been made in the payment of interest during the terrn# 
8 Luck. 24n=A.I.R. 1933 Oudh 66=9 O.W-N# 1202^ 
142 Ind, Cas. 64 

Ayt# B3n — Dofiault Moftyigo doo d 

Clause ompowriring mortgagee to am before 
of tfdT*** on q{ payment of lotereati 
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By a of mortgatjc dated 26th July. 1912. which 
purpurifd to be for a period of six yeans from tli.n date 
the mortgagor rovenan'e-d to pay inierest yearly at a 
certain rate and that in < a^e *»r default, the irnsrigaget 
ahall at all limes within and after the expiry of the stipu- 
lated period of six years aforesaid have the p(*w<r to 
realise the entire mortgage money and the remainitig 
interest and compound interest due t*} him in a lump 
ium through Court by attachment and sale of the mort- 
gaged share as well as from the person and all <»thrr 
kind of property of the mortgagor. 1 he morlgagor 
defaulted in the payment of interest foi the lirst year and 
the mortgagee brtuight a suit to enforce the murig.ige on 
28th rel)ruary, >928. It was contended for the defend- 
ants that immediately upon the default i"- the paNTnent 
of interest for the first year the principal moneys ‘became 
due* within the meaning of Art. 132 and that the suit 
was consequently barred by limitation : 

Held, that a proviso of this nature is inserted in a 
morigage-deed cxclusisely for the benefit of the mortgagee 
and gives him an option eitiicr to enforce his security 
at once on default or if the security is ample, to stand 
by his invesunent for the full term of the mortgage and 
that the mortgage money did rujl, therefore, “ become 
due” within the meaning of Art. t32, when default 
in the payment of interest for the first year was made and 
the suit was within time. 9 O.W.N. 638=63 M-L.J. 
i87=(i93a) M.W.N. 9i2=A.l.R. i 93 « P-C. 207 = 
36 C.VV.N. 1017 = 36 L.W. 246=56 C.L.J. 237 = (i 932 } 
A.L.j. 9»3=7 Luck. 442 = 34 Bom.L.R. 1600 — 59 
376=138 Ind. Cas. 779 (P.C.). 

[Ovomslea A.l.R. 1929 Ouder 536=125 Ind. Cas. 
890 ]- ^ „ 

Art. 132 — ^Default clauao— Mortgago-<lood — Pro- 
vision for suit on default of throe consocativo 
Instalments — Starting point of limitation for oust. 

A mortgage-deed provid«.d that the amount of the 
debt was to be paid off within four years by instalments 
and if the instalments remained unpaid for lhr« con«- 
cutive months, the creditor would have the right cither 
to cancel the condition with regard to the period* of re- 
payment and to recover the entire amount through 
Court or to wait until the expiry of the fixed period. 
In a suit to recover the amount on default of ibrec come- 
cutivc insialmcnts : 

Hetd, ihat limitation ran under Art- 132 from the date 
of the third consecutive default. 9 O.W.N. 444—A.l.K. 
1932 Oudh 253=138 Ind. Cas. 145. 

Art. 13a— Default clause— Clause in mortgage- 
deed providing right to redeem to accrue after five 


Where according to one clause of the mortgage-deed, 
the mortgagor had power to repay the mortgage moriey 
during the period of five years following the wecuiion 
of the deed and according to another clause, the mort- 
eagees had the right to recall the mortgage money and 
t^ue for foreclosure only in the event of the mortgaror s 
default in redeeming the mortgage on the expiry of the 

^'^WsS^hat the combined effect of the two clauses was 
that the mortgagor had neither the right to repay the 
mortgage money nor to redeem the mortgaged property 
and liie mortgagees had no right to call the mortgage 
money and sue for foreclosure before the expiry of five 
years and under An. 132, time would run from the dale 
of expiry of the five years. 9 O.W.N. 28o = A.].R. 
1932 Oudh I 78 “t 39 itttl. Cas. 61. 

Aft. 132 — DeCault clause— Dabult In payment 

offastOTcat. , . 

A mortgage bond executed on I2ih May, 1912. provi- 
ded that interest would be paid annually and the 
nrincipal within five years. There was a funber supu- 
lattoo that ia the case of default of payment at the time 


fixed or on ihr* disf <ivrrv t.ilting (’‘•i' c widiin ih'* siipnl.ilctl 
p.ri.Kl of ativ a(t of liad l.mli. tl'C iM hiiT i.«; 

CIIIIIWI to nvover liis ihon<-y, itriii* ip.il .md m'- r-st 
in any wav hv filing a soil. A suit u* neve r i!i<- luori- 

gaec am.>u»i' was on iiili April. id 1! was 

CoiiU-mlcil tli.it the soil was harr.-.l :is tJn* moMgagur 
hatl made de fault «it |)aym‘'ni of intcre-si in 1913 •' 

IHJ, (liat the ine-rc def.iull in pasincr.! of inte-rcsl 
could not b«' rt'garilctl as an act of bad faith giving a 
right to the morig.agee to sue within the perieKi ol five 
years and the suit was not barred. A.l.R. I 93 * 

537 = 131 ln<L 547 - 

Art. s32~Dcfault clause— Starting point— 

Waiver. 

In case's which are not governed by .\rt. 75 but by 
Art • if the terms of the Ix.nd thcinse!ve*s provide 

expressly or by implication that it is open to the mort- 
gagee 10 sue a- svH>n as the first default happens or to 
sue laicr, mere abstcn.ion to sue as soon as the fiist 
default occurs docs not amount to waiver. A.l.R. 
1931 Pal. 285«12 P.L.T. 55 ^^* 112—134 Ind. 

Cas. 609. 

Art. 132 — Default clause. 

In the case cf a mortgage bond with a default clause 

Art 130 docs not bar the mortgagee’s sun if he refrains 
from bringing a suit or there being a default in payment 
of any of the instalments and prefers lo sue on the expiry 
of the due date. A.l.R. i 93 ' 283=12 P.L.T. 

^339 1 1 Pat. 1 12 = 134 Ind. Cas. 609. 

Art. 132— Default clause in mortgage— Time 

from first default. 

A mortgage-deed made the amount payable by annual 
instalments and provided that on failure lo pay any one 
instalment for one year after it became due to the w-hole 
amount was to become exigible at once. On failure 
of such one instalment the mortgagee sued to recover 
his mortgage amounts but the suit was brought twelve 
years after the day on which the whole mortgage amount 
became exigible, 

Ilflfi, that the suit was barred by limitation undjr Art. 
132 A I.R. 1923 Pont. 201 ; 37 AIL 400 ; A.l.R. 1921 
All. 192 ; A.l.R. 1922 All. 37 ; A.l.R. 1923 All. I and 
24 Cal. 2fli, Rcl. on. 32 Bom.L.R. 683=A.I.R. 1930 
Bom. 297=125 Ind. Cas. 701. 

Art. 132— Default clause in mortgage— Time 

from first default. 

In a suit on mortgage the limitation begins to run 
from the date of first default, and the claim to personal 
relief against the mortgagor is to be brought within six 
years under An. 116 although the claim to realization 
kdeht from the properly can be brought within 12 yeara 
under An. 132- The mere fact that there is longer 
oeriod for one relief doc* not in itself extend the limitation 
for the other relief. Where tl.ereforc a mortgage suit 
is brought six years after the first default is made the 
claim for personal decree is barred. A.l.R. 193 ^ Lah- 
993=129 Ind. Cas. 201. 

Art. 132— Default clause. 

Where a mortgage bond contains default clause, 
the question arising under O. 2, R. 2, C.P. Code, as lo 
when mortgagee becomes entitled to sue, and the ques- 
tion arising under Art. 13a, Limitation Ad. as 10 when the 
money berome* due both involve the same principle and 
rrr?ndi«mgui.habl.. A.l.R .^8 Mad. 7"5, No, 
aopr. 120 Ind. Cas. 353-29 M.L.W.400-1929 M.W.N. 
5 o 8 =A.LR. 1929 37»=56 M.L.J. 580. 

,3a — Default clause — ^Tlme from first 

words ” when the money sued for becomci due ” 
refer to the earliest date on which it becomes due. Money 
sued for by a mortgagee must be considered to have 
become due at the earliest date when it u puMible for 
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the mortgagee to enforce pa>Tnent of it. Where the 
interest IS 10 he paid annually an<l there is a stipulation 
that in rase of brc.uli of contract the mortgagee would 
be entitled to rccmcr the whole mortgage money the 
starting point for limitation is the date of the first default 

37 All. 400 ; A.I.R. 1923 All 
I ; .-VI.R, if)o- -02 ; A.I.R. 1927 Oudh 539 and 

A.I.R ic, 2H Omlh 289, Re!, on. 6 O.W.N. 925=A.I.R. 

— Art. 132 — Default clause — Time from exercise 
of option, 

WluTc a mortgage bond contained a provision cnlit- 
ling mortgagee to recover the whole principal and 
1 merest when required ** in case of default irrespective 
of due <lalc of payment, 

I/eld^ that the stipulation in question gave only an 
option to the mortgagee to call in at once the principal 
amount and interest due on the mortgage bond without 
reference to the period stipulated for payment, if there 
was default. It is open to him to exercise it or not as he 
chooses ; and the time will not run againt him unless 
he exercises the option. 9 L-W. 479 ; 39 Mad. 981 and 
22 Mad. 20^ Rel. cn. 107 Ind. Cas. Gso^^A.I.R. 1928 
Mad. 637. 

Art* X32 — Default clause* 

Queert , — Whether a provision in a mortgage bond 
making amount payable before fixed term, on default 
of debtor in payment of an instalment makes limitation 
run against (he mortgagee ; view in 37 All. 400 (F'.B.) 
and A.I.R. 1923 All. i (F.B.) that it does even against 
the mortgagee's desire referred to but not discussed. 
97 Ind. Cas. 650^48 All. 487=53 I.A. 187 = 24 A.L.J. 
736=1926 M.W.N. 520=24 M.L.W. 241=31 C.W.N. 
324=A.I.R. 1926 P.C. 85 (P.C.). 

Art, 13a — Default clause in mortgage — Time 

from first default* 

A mortgage-deed provided for the payment of the 
mortgage money with interest thereon within seven 
years, and further contained a stipulation that the interest 
accruing due for the half-year shall, if not paid up, 
be added to the principal amount, and that if interest 
for any six months remained unpaid, the mortgagee 
shall have power either to bring a suit in respect of the 
entire mortgage money and interest without Availing 
for the expiry of the stipulated period or to wait for the 
payment of the principal and interest and compound 
interest till the expiry of the term fixed. It further 
stated that both the conditions were left entirely to the 
choice or option of the mortgagee, that the niorigagee 
to act in accordance with either of those 
condition.^, that is to say, either to bring a suit in respect 
of the entire mortgage money and interest without waiting 
j ^ 1 stipulated period, or to waive the 

default and wait (or the payment of the principal and 
interest and compound interest agreed till the expiry 
ol the term fixed. The mortgagor further agreed that 
It at the stipulated time the money remained unpaid, 
the mortgage-deed shall be treated as a salc-dccd, and the 
mortgage money as the sale consideration. 

WrW, that Art. 132 applied and that despite the 
aulhoriiy given by the contract, thr operation of the 
clause which gave an option to the mortgagee for his 
own benefit could not be waived so as to prevent or 
postpone the starting of limitation against him.' A.I.R* 
1923 All. I (F.BO ; 30 Mad. 426 (P.C.) and 14 Cal. 730, 
Foil, Ind. Cas. 849=48 ^\J1. 302 = 24 A.L.J. 295= 
A.I.R. 1926 All. 493. 

-. Art* 13*— Default clause — Time from exercise 
of option* 

Under the article it is open to the obligee to waive 
the benefit of the provision to recover the amount in the 
case of first default. Each case is to be governed by the 
"tide appUcable to it* 15 A.L.J. 313, Appl* 89 Ind. 
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Cas 383=23 A.LJ. 896=6 L.R.A. (Civ). 532=A.I.R. 
1926 All. 142, 

Art. clause— Time from eriercise 

of option^ ’ 

_ Where there was a clause in the mongage-decd that 
in default of payinent of interest, the whole amount, 
prmcip^ and interest, up to the date should become 
due and where on a construction of the language of the 
document it was clear that the option was rcscr\-cd 
with the mortgagee to enforce or not the default clause 
at his pleasure. 

Held, that the period of limitation started to run not 
on the date of default but on the date when the money- 
became due, under the terms of the contract, under 
Art. 132 of the Limitation Act. o L.W. 470 • fioiSl 
M.WN 506 ; (.92.) M.W.N. 384 t A.I.R^^s Mad! 
150. Foil.; A.I.R. 1922 P.C. 412 ; A.I.R. 1922 P.C. 23 ; 
37 All. 400 anti 43 M\. 671, Not foil. 90 Ind. Cas. 
>033=-49 Mad. 403 = 22 M.L.W. r.7«rA.I.R. 1926 
Mad. 160=49 M.L.J. 394. 

^Art. 132 — Default clause — Waiver. 

Article 132 docs not provide for cases of waiver, and 
there is no case directly deciding that the principle 
of wancr would apply to mortgage bonds payable by 
instalments. But the principle indicated in Art. 75 
may be applied in determining when the money sued for 
becomes due with the meaning of An. 132 and so accep- 
tance of overdue instalments gives fresh period of limi- 
wtion. 79 Ind. Cas. 271=27 C.W.N. 893 = A.I.R. 1924 
I 39 * 

Art. 132 — Default clause — Separate causes of 

action. 

The covenant in the mortgage-deed as to repayments 
was to the effect that the mortgage money with interest 
would be paid by monthly instalments of not less than 
Rs. 20 plus interest, the payment being made on the 
1st day of November, 1899, and on the first day of every 
succeeding month, provided that the entire advance 
together with interest thereon would be fully liquidated 
withiri the ten years from the date of the mortgage. It 
was also agreed that defaults in payment of monthly 
instalments and interest as agreed should constitute 
separate causes of action. 

Held, by providing that default in the payment of each 
monthly instalment should constitute a separate cause 
of action the parties clearly intended that prompt pay- 
ments should be made and that the period of limitation 
should run from the date of default unless the payee 
waived the benefit of the provisions of prompt payment 
in case of default. Mere forbearance to sue would not 
stop limitation from beginning to run. 75 Ind. Cas. 
io 48=A.I.R. 1924 Lah. 702. 

^Art. 132 — Default clause — Time from first 
default. 

The mortgage deed provided, “ in case of non-pay- 
ment of interest from year to year, the creditor has the 
option to add the interest to the principal and to charge 
interest thereon at the aforesaid rate or to reco\’er tbrou^ 
Court principal and interest from me and hypothecated 
property and also from my other movable or immovable 
property and from my person within the stipulated period. 
The period fix<^ shall not bar the claim. In case of 
non-pa>7nent within the stipulated period, the creditor 
shall have the power to recover the money, principal 
and inters t logelher witli compound interest from me 
mortgaged properly to other movable or immovable 
properly of mine,’^ 

Held, lhat as soon as the first default Avas made a right 
accrued to the mortgagee to sue for the whole sum with 
inier^t. On default having been made the money 
certainly did become due at once ; and the mere cir- 
cumstances that the creditor had the option of not c^ing 
in the money cannot wipe out the fact that the money 
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had in fact become due and that the fint default having 
Occurred more than twelve years before the suit, nioncy 
?ued for became due then and the claim for the enforce- 
ment of the charge is barred by time under Art. 132, 
(1^2) 4 519 ; 37 All. 400 (F.B.), Foil. Gg Iml. 

Cas. =20 A.L.j. 819=45 All. 27=4 L.R.A. Civ. 3= 
A.I.R. 1923 All. 1 (F.B.). 

^Art. 132 — Default clause — Time from default 

The mortgagor by a mortgage-deed of lythjuly, 1901, 
covenanted l<» pay the interest year by year and the 
principal within three years of the date of execution, 
and in case of default of the payment of the annual 
interest, he empowered the mortgagee without wailing 
for the expiration of the period Jixed for the pa>Tnenl oi 
the principal, to realise the amount due for the principal 
and interest from the h>-pothccated property. 


Held, the deed means that the privilege of deferring 
payment of the principal to the 17th July, 1904, was 
conditional on the punctual payment ol the annual 
interest. No interest was paid at all, so the cause of 
action arose, on the 17th July, 1902. In these circum- 
stances, the suit which was instituted on the 23rd Feb- 
ruary, 1916, was time-barred in the absence of acknow- 
ledgment. 67 Ind. Cas. 160=20 A.L.J. 346=A.I.R. 
1922 All. 524. 

——Art. 132 — Default clause — Time from first 
default. 


Under a mortgage bond it was provided that the 
loan was to ^ repaid within a certain period. It was 
further provided that each year the mortgagor must pay 
a certain sum which was a little over the annual interest. 
The excess over the annual interest w&s to be credited 
towards the principal, if in any year the interest was not 
paid, the Interest might be treated as principal and would 
carry interst at a certain rate. If there was any defaults 
in payment of the sum stipulated to be paid annually, 
the mortgagee was to have power witliout waiting for the 
expiry of the stipulated period to set aside all the other 
stipulations embodied in the document and to bring a 
suit in Court to realise the enure principal together 
with interest at costs from the persons of the moi ig^ors 
and from the hypoiheciatcd property. 

Held, that Art. 132 of the Limitation Act clearly applies 
and time runs from the first default. 37 All. 400 (r.B.), 
Foil. 63 Ind. Cas. 44 i = >9 592*43 All. 596“ 

A.I.R. 1921 All. 29G. 


—Art. 132 — Defiiolt clause — Time from first 
4lefaolt« 

The bond provided that if the borrower made default 
in the payment of any instalment of interest the lender 
could sue for the whole amount, although a period was 
fixed for re-payment if the borrower rc-paid regularly 
according to the terms of the bond. 


Held, that limitation must run from the date of the first 
default. 37 All. 400, Foil. ; 19 A.L.J. 406, 63 

Ind. Cas. 886=43 All. 671 = 19 A.L.J. 7>2=A.I.R. 1921 
All. 192. 


—Art. 13a — Dcdbnlt clause— Time from exercise 
of OptlOfle 


Where the creditor was given lluec options in ease of 
default in the payment of two consecutive instalments 
of interest, namely, either to sue for the principal and in- 
terest or to let the interest mount up or to sue for interest 

only. 

Held, that if the creditor did not chooK to exercise 
bis option of suing for the whole amount due on default, 
the tune did not begin to run from such attention. 
63 Ind. Cas. 25**9 A.L.J. 456 *A.I.R. 1921 AU. t?*- 


Art. 132 — Default claueo— Time from exorcise 

of option. 

.\ stipulation in an instalment bond, siciiring p.-iyin' Ot 
of (h«r whole .amount due, on failure of any insuilitvnt 
lias not the cfrcct of making the whole amount M iur'd 
by the bond together with interest to lall due as soon 
as the first default is made. 

The cause of action arises from the mortgagee’s exercise 
«if Ids option to demand paym< nt of the whiile amount. 
36 Mad. 66 and 9 L.W. 479, I'oll. 62 Ind. Cas. 762 = 
1921 M.W.N. 884. 

Arts, 132, 135, and S. 31 — Default clauso — Money 

charged on immovable property — Covenant to 
sell in default of payment. 

A mortgage document of the year 1879 I*' 

terms purport to sell the mortgaged properly but oniy 
contained a covenant by the mortgagor to relinquish 
all rights in the property if it had been sold, in case there 
was default in payment of the mortgage money within the 
stipulated period. A suit for foreclosure in respect of 
such a document falls under Art. 132 read with S. 31 anti 
not under Art. 135. 30 M.L.J. 338 = 34 Ind. Cas. 

475 - 

3. Immoveable property. 

Art. 132 — Immovable property. 

Maintenance of widow is not a charge on immovable 
property within Art. 132. 12 Pat. 869=A.I.R. i 934 

Pat. 99=15 P.L.T. 372 = 149 Ind. Cas. 738. 

. Art. X32 — Immoveable property — Standing 
trees. 

Standing trees are immoveable property within Art. 
132 of die Limitation Act. 1887 A.W.N. 59, foil. 

9 Ind. Cas. 478 (All.). 

Arts. 132 and xao — Immoveable property — 

Turn of worship. 

A turn of worship is not an interest in immoveable 
property and a suit to enforce a mortgage of such a right 
is governed by Art. 120 of the Limitation Act and not by 
Art. 132. 46 Cal. 455=22 C.W.N. 994=47 Ind. Cas. 
25 ' 

4. Instalment bond. 

See also LIMITATION ACT, ART. 132— DEFAULT 
CLAUSE. 

Art, 132 — Suit on instalment mortgage bond 

with exigibility clause — Cause of action, when 
accrues — Amendment of plaint — Permissibility. 

A suit to recover money due under an instalment 
mortgage bond conuining an exigibility clause is gover- 
ned by Art. 132 of the Limtiaiton Act, and the mortgagee 
has the option to choose whether he should treat the 
cause of action as arising on the date of default of the 
specified instalments when the entire amount became 
pavablcina lump, oron the dale when the last instalment 
fell due. If the mortgagee decides to exercise his option 
to enforce the exigibility clause and definitely treats the 
cause of action as arising on the earlier date in the plaint, 
he must abide by it and will not be allowed to ^end 
his plaint so as to show the cause of action arising as 
accruing on the later date. I.L.R. (1948) Nag. 370 = 
A.I.R. 1949 Nag. 103=1948 N.L.J. 546. 

_ -Art. 132 — InsCslmeat bond — Mortgage-lnotnl' 
Wbgn money becomes due — Constmctlon. 

A mortgage deed of 1890 provided repayment of 
principal in instalments with interest and further provided 
that in of default in any one of the instalments the 
whole of the mortgage money would become due and 
be payable on demand, 
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tYM money un<!er the N>nd became due within 
the mea. i-ic of the Ariicle the first default was 

accnliutflv the suit was barred, 
rrr Ktrhutd.\, C.J . — Moijry undt r a bond becomes due 
as s-Kin as it Itifally rt-tovcrable quUc irrespective 
cl when the suii is inMiuued. Ver jKdnerjce, J.— Upon 
a tri*e construct ion tjf the U>nd in this case, the money 
ficcured bs ic btcame due on ihe expiration often years 
from (he dale of the Umd and the claim was not barred. 
37 All. 400=13 A.h.J. 510 = 28 Ind, Cas. 910. 

^ Art. 13a — Instalment bond — Cause of action* 

U'hen the mortgage Ixmd contains a stipulation to pay 
the principal and inicresi at a particular time and on 
failure a <(>ridiii<in that the mortgagor or was to deliver 
certain prntluce and <m failure to do so, another time was 
fixed ; limitation runs from the second time. 50 Ind. 
Ca.^. 71 (CaL). 

Art. 13a — Instalment bond — Starting point — 

Option to mortgagee to sue on default of payment 
interest or after period fixed. 

\\lirre there is an option to the mortgagee to sue 
for the whcilr amount t»n drfauli ol pa>Tnent of interest 
Of to wait until the p<Ti(icl fixed, he must sue for the 
wfude amount when the raier of action therefor accrued 
first. 188 P.K.C. 1883 (F.B.)> f<^ll; 30 A. 123, disappr. 153 
P.W.K. 1913 = 31 Ind. Cls. 808. 

■■ Arts. 13a and 75 — Instaiment bonds. 

The principle of Art. 75 cannot be extended to cases 
under An. 132. 2 Ind. Cas. 653 (Cal.). 

Art. 132— ^Instalment bond — Arrears of interest 
—Omission to sue» if amounts to waiver. 


——Art. 132— Instalment bond— Whole amount on 
default of one mstalment— Limitation. 

A mongag«-<l,-fd pruv'ulrd |i,r j;ayment of the 
mortgage ruoi.ry by rertai/i itjstalments and ihai if any 
defauh toc.k place the contj aci r4 ladng to the payment 
oi future instalments was to be d<emed rescinded and 
the morigagics were to be entitled to sue for the whole 
amouni and inicrest. 

//r/rf, that a suit brought by the mortgagees on tht 
b«is of the above murtgage-deed more than 12 ycara 
after the date when the first default in payment was 
made was time-barred under Art. 132. 5 O.L I 410 
=47 Ind. Cas. 651^. ^ ^ 

Art. 132— Instalment bond— Mortgage— Default 

in payment— Right to sue for the whole amount— 
Waiveri limitation. 

A contract which gives the mortgagee one of two 
options does not bind him to either of them if he chooses 
to stick to either. It is open to him to waive the lienefil 
of an acceleration if the contract leaves him such ao 
option and that option cannot be taken away by statute 
unless there is anything to show that the grant of such 
an option is illegal or forbidden by law. O.L I. -72 
*=45 Ind. Cas. 613. ** 

- — -Art. 132— Instalment bond — Starting point ol 
limitation for default. 

The limitation begins to run from the date of first 
default though the mortgage deed gave the mortgagee 
the option of not enforcing payment on such date. 22 
Ind. Cas. 551 (Oudh). 

5. Interest. 

Art. 133— Interest. 


A mere omission to su" is not sufficient proof of waiver. 
A mtirigape hontl of ti»h August, 1890, provided that 
iiiierest was to l>e pavaMe yearly, the mortgagee being 
entitled 10 recover arn-ars of interest by suit and that 
after to years if the land was not n deemed, he should 
be entitled to n'cover [iritiripal and interest by suit. 
Only a small sum having been paid towards the interest 
ill iJie early yean, the mortgagee sued the mortgagor 
for principal and interest. 

Hfld, that ina-smurh as the plaintiff had the option 
of suing every year the suit was governed by Article 
132 of the Limitation Act atid plaintiff could not recover 
inieresi that ftad becoiiie due 12 years prior to the insti- 
tution of the suit. 122 P.W.R. 1915 = 141 P.W.R. 1916 
«ii3 P.L.R. 1916 = 29 Ind. Cas. 854. 

Art, 132 Instalment bond— When accrues 
Right of action. 

A Mortgage exectifed in favour of a widow dated 
1st Novt irilH-r, 1888, provided for tlie period for the pay- 
ment of die principal <m tsi November, 1899, and for 
the annual payment of interest at 61 per year with a sti- 
pulation for the payment of principal and interest at 
12 per annum from the date «.f d. fault in payment of 
tlie interest '’without raising the pl.-a offuture instalment 
on the liability 4if die funrigage property. In a suit 
by the assignee of the widow ii having been found that 
the widow Could assign away chr iiurrcst that remained 
due on the <laie nf ibf axsigimK-rit but not the principal 
debt, and die ifit«*n*sr not having bren paid as provided 
for, ii was cuutcudcd that Uie suit was barred by limi- 
tation. 


Held, (i 
advantage 
anion did 
vult-d for 
suit being 
tafion Act 
39 Mad. 
a M.W.N, 


) that the mortgagee was not bound to take 
of (hr difauh clause and that the right of 
not cnnsiquriidy aernir until the date pro- 
pa)'Tnrni nf chr principal arrived (2) The 
governed by Art. 132 <if Sch. I of the Limi- 
, if was not limr-barrrd. 28 I.C* 910, Dis, 
981=4 L,W. 77 = 20 M.L.T. 174^(1916) 
i« 5 = 3 i MLJ. 865=35 iRd. Cas. 418. 


The mortgagors covenanted that they would continue 
to pay interest yearly and if thev failed to pay, 11 should 
padded to the principal and bear compound mterest. 
The mortgage s allowed to brine a suit to recover in- 
terest only in the alt^Tnative. The mortgagees brought 
a suit to recover principal plus arrears of interest. 

Held, that the mortgagees can recover interest for 
a period of 12 years only prior to the suit, as limitaaon 
began to run again the mortgagee from the date of the 
fii-st default to pay interest by the mortgagora. A. I R. 
1923 AIL 1 (F.B.) ; 37 AU. 400 (F.B.), Foil. 95 Ind. 
Cas. 249 (AIL). 

■ Art. Z32— Interest# 

A mortgagee is entitlei to treat interest due under 
a mortgage as a charge upon the mortgaged property 
m the absence of any contract to the contrary and it 
IS most important (hat the general rule should not be 

T S particular. A.I.R. 1924 RC. 183, Foil : 

being considered as overruUd 
by A.I.R. 1924 RC. 183. 9a Ind. Cas. 76a=A.I.R- 
1926 Lah, 530. 

^Art# 132 — ^Interest# 

Claim for interest being subsidiary or incidental to 
the claim for the principal the security annexed to the 
principal must impliedly be available for the ioteresf 
also. A.I.R. 1923 Nag. r8i. 

6. Loan in kind# 

“ Art# X3^~Loan in kind# 

VVherc a bond hypothecates property to secure pay* 
ment of grain, the suit brought upon that bond is a 
suit to enforce payment of “money** charged upon im- 
moveable propeny and consequently Art. 132 of the 
Limitation Act (igo8) would be applicable, and the 
sun being, brought within 12 years aAer the accrual 
of cause of action would not be barred. Neither Art# 

1 16 nor 120 of the Act applies to such a case# 
^4 p-L.J. 348, Not foil. 65 Ind. Cas. 697= 

5 N.L.J. 224=18 N.L.R# iii=A.I«R. 1922 Nag# 23, 


UMETATION ACT (1908), ART. 132 — 6. Loan in kind. 
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> ■ Art> 132 — Losui in kind* 

Tlic word “* memry ** is cnmprrhtnsivr rnougli to 
tnciiidc also nujiay vsliith has or v,\]\ I rronu* due oii 
account of aon*]H rjoin)aucr ot an agntnieiii that nugliC 
give rise to a pecuniary liability. A suii to rerov tT the 
value of paddy chargrd upon immovable (ir<*piTty is 
a suit to cnlorce pa)nicni of money chaiged upon im- 
moveable property wuhin the meaning of Art. 132. 
61 Ind. Cas. 539—48 Cai. 625=25 CW.N. 57=A.I.R. 
1921 Cal. 172 (F.&.). 

Aft* 132— Loan in kind* 

A suit to recover tlic value of paddy charged upon 
immovable projierty by sale of the latter is guvermd 
by Art. 132 of the Ltmiiauon Act. 48 Cal. 623, toll. 
64 lud. Cas. 310 (CaJ.). 

■ Art* 132 — Loan in kind. 

\Mierc there is a loan of a certain quantity of paddy 
wiilt a provision for payment of an addiiional quandty 
of paddy as inten^si, and both the principal and interest 
are secured on immovable propirty a suit to enforce 
the 54X01417 is governed by Art. 132 of the Limitation 
Act. 25 C.VV.N. 57 (F.B.), Foil. 64 Ind. Cas. 2 to (Cal.). 

—Art. 132 — Loan in kind* 

A debtor borroued a quantity of paddy on a mort- 
gage of his property, agreeing to re-pay \%’ilh interest 
within a certain lime and entitling the mortgagee to 
realise the money, in case of default by sah* of the mort- 
gaged property. On a default by the debtor (he mort* 
gagec sued within t2 years of the date of pa)ineut for 
recovery of die money. 

Held^ a suit was within time* 60 Ind. Cas. 715= 
32 CXJ. 221. 

- —Art* 132 — Loan in htitH — Paddy charged on 
immoveable property — Suit for recovery — Limi- 
tation* 

A suit to recover the valuable of paddy charged upon 
immoveable property is a suit to rnftircr payment of 
money with Art. 132 of the Limitation Act. “Money 
chargrd upon immoveable property*’ in Art. 132 in- 
cludes money due for non-prrformance of an obligation 
when such money b secured by a m<»rtgagc of the im- 
moveable property. 32 C.L.J. 278=25 C.W.N. 57 = 48 
Cal. 625=61 Ind. Cas. 339=25 C.W.N. 57 = A.I.R. 
1921 Cal. 172. 

_ ■ Art* 132 — Loan In kind — Loan of paddy. 

The mortgagor took a loan of paddy and agreed to 
repay it together wiili interest thereon at so many kalthas 
per year and further agreed chat on default of payment 
Mthin the time stipulated the mortgagee would be 
entitled to realize die money and costs by sale of the 
property mortgaged to secure the loan, and if that was 
insufficient to satisfy the debt, by attachment and sale 
of odier properties of the mortgagor. 

WrW, a suit brought wiUiin 12 years from the due 
date of payment for enforcement was within time under 
Article 132. 32 Cal.L.J. 221=60 Ind. Cas. 715. 

, Art* 13a— Loan In kind— Loan of paddy— 
Security of land — Limitation* 

A mortgam to secure a loan of paddy provided that 
on default of payment of the paddy the mortgagee would 
be entitled to attach and sell (he mortgued properly 
and realise the dues, and if that was insufficient, would 
be entided to realise them also from other moveable 
and immoveable property of the mortgagor and from 
his person* 

Htldt the mortgagee was entided to recover money 
and not to claim specific paddy ; and the mortgagee’s 
suit to enforce the bond was governed by Art. 132. 23 
aW*N. 951-58 Ind. Cas. 995. 


Art. 132- Loan in kind— Loan of paddy - 

Chargoa on land— Limituiiun. 

A horr4iwr<l a quaiility cif (Mildy rmm // valind ir» 
the IxMul at R^. if|2 agn • iiKj n pav ila* |»ad<l> ssmIj 
iiiicrrst at a crrt.tiu hilling whii li li lx* 

euiitird to n cov**r the prirt* of thr paddy widj inu rvAi 
by sale of the mortgaged hind. 

Hflit, tliat An. 132 of ilie Limitation Act appli<'d to 
a suit by H to enforce the b md. 47 C.d. 125 = 23 
C.W.N. 949 = 51 Ind. Cas. 849. 

Art* 132 — Loan in kind — Loan of patldy. 

Art. 132 of (lic Limitation Act applies to a suit to 
enforre a morigagc by wliich certaia immoveable pro- 
perties are hypoihecafi‘<l as a security f<ir the mum* 
of paddy horrowrd or of tlic money value ihenvf. 51 
Ind. Cas. 241 (Cah). 

Arts* 132, 120 and iifr— Loan in kind — Payment 

of paddy seenred on lands — Suit to enforce* 

Per Teunon , J. {Walmsely^ contra) A suit to en- 
force payment of paddy s<Tured by hypothecacion of 
lands b> governed by Art. 132 and not by An. 116 or 
120 of the Limitation Art, 29 C.L.J. 368 = 50 Ind. 
Cas. 608. 

Art* 132 — Loan in kind — Interest in paddy— 

Nature of mortgage* 

A suit on a mortgage for a sum of money on which 
the interest in payable in paddy is a suit to enforce a 
charge of money in immoveable property. 46 Ind. 
Cas. 384 (Cal.). 

■ Art* 132 — Loan In kind— Mortgage on loan of 
rice Suit on* 

Where a mortgage deed on the loan of a certain amount 
of rice provided that on failure to pay the rice according 
to the kisi the mortgagee would be entitled to rerovef 
money at R$. 6 per map of the rice, by sale of the mort- 
gaged property. 

Heldy that the suit to enforce the mortgage was a suit 
to recover money charged on immoveable property 
and is governed by Art. 132 of the Act. 22 C.W.N. 
790=46 Ind. Cas. 78. 

Art* 132 — Loan in kind — Interest payable in 

land. 

Where interest under a mortgage bond is payable 
in kind, a suit for the interest is governed by Art. 132 
as die interest is charged upon the mortgaged premises. 

2 Ind. Cas. 111 (Cah). 

7. Malikana* 

Art. 132 — Under-proprietary rent in Oudb — S* 

132, Oudh Rent Act (XXU of 1886}* 

The rent payable by an under proprietor in Oudh 
docs not come within the term ’ malikana ’ occurring 
in the explanation, to Art. 132, Limitation Act. What 
an under-proprietor is liable to pay to the superior pro- 
prietor is rent and a suit for recovery of it must be brought 
within three years under S. 132, Oudh Rent Act. A.l.R. 
1939 Oudh 57«'*938 O.W.N. 1368=1939 R.D. 50 
= 1938 A.W.R* 145=14 Luck. 467 = 179 Ind. Cas. i. 

—Alt. 132 — Malikana* 

Malikana is dremed to be money charged on immovable 
property — Suit to recover malikana is governed by Art. 132, 
and not by Art. 131, A.l.R. 1934 Pat. 44”»>54 
C». 1043. 

— "Alt* 132 — Malikana* 

A suit to recover malikana though coupled with an 
ancillary relief of declaration of right to receive malt* 
kana, is governed by Art. 132. ^ Ind. Cas. 188= 

6 Pat* 51=1926 P.H.G.C. 199= A.l.R, 1926 Pat. 340* 
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Art. 13a— Malikana, 

^ Art. 1^2 dors not merely refer 
JO malikana as contemplated by the J^engal Regulations, 
but It also cov< r.s malikana claimable by a sardar ghatwal 
under a settlnnrnt heiwrcn tl)c Ghatwals and Zamindars, 

A share nf hnstii rent payable to taraf sardar is 
inahkana ^\hrn• tlie land is nat settled with the taraf 
sardar but din t t with thr village sardar. 96 Ind. Gas 
i 00*6 Pat. 192G P.H.C.C. I99 = A.I.R. 1926 
Pat. 3}0. 

Art. 132 — Malikana. 

L ndrr Fxpl. to Art. 132 of the Limitation Act a 
tlaim in a malikana allowance must be deemed for 
\h< i)urpn9c oi limitation to he a claim for money cJiargcd 
upon immoveable property. 33 All. 185. Foil. This 
primipl<‘ however is subject to the proviso that the 
I)lainiifF coming into the Court to claim such malikana 
allowance must claim it as a charge upon the immoveable 
property concerned. 41 All. 259=^17 A.L.J. 178=49 
Ind. Cas. 737. 

Art. 132^ Malikana — Suit for malikana — Limi* 

tation. 


not Art. 132. 14 L. 596=34 P.L.R. 502=A.I.R. 1933 
Lah. 503=142 Ind. Cas. O05. 

Art. 132 — Redemption suit — By puisne mort* 
gagee. 

Where the puisne mortgagee has already obtained 
a decree for sale on his mortgagee without making prior 
mongagee a party, he is entitled to redeem a prior mort- 
gagee in a subsequent suit and the subsequent suit is 
governed by Art. 148 and not by Art. 132, 14 C.W.N. 
439, Expl. and Juld rightly decided on its facts. 119 Ind. 
Cas. 135 = 33 C.W.N. 1067=50 C.L.J. I52 = A.I.R. 
1929 Cal. 609 (F.B.). 


^Art. 13a — Rodemption suit — By co«raortgagor. 

Tlie limitation, which governs a suit brought by a 
co-mortgagor to redeem the property from the hands 
of the otlier co-mortgagor, who had rcdeemi-d the entire 
property mortgaged, is 12 years, and this period is to 
be reckoned from the date, when the redeeming co- 
mortgagor sets up his adverse possession. 9 O.C. 91 : 
A'I.R. 1927 Oudh 347 and A.I.R. 1927 Oudh 552, 
Foil. 117 Ind. Cas. 409 = 6 O.W.N. 305 = A.I.R. 1929 
Oudh 290. 


Suit by plaintiff to recover malikana allowance for 
1 1 years and claiming decree against the property on 
which the allowance is chargeable is governed by Art. 
*32- 35 All. 185 = 11 A.L.J. 206 =19 Ind. Cas. 63. 

Art. 132 — Malikana — Right to get Nankar. 

Riglit to get cash nankar is a had similiar to one falling 
under the explanation attached to Art. 132. 19 O.C. 

49-33 Cas. 461. 

Arts. 132, 115 — Malikana, suit for — Plaint not 

seeking to enforce the charge. See LIMITATIO.N 
ACT, ART. 1 1 5. 33 C. 998. 


Art. 132 — Malikana, suit for — Present and old 

law. 


Under the former law of limitation the right to receive 
malikana was treated as an interest in land and ti e claim 
would be barred if not made within 12 years after the 
last receipt by the proprietor. A plaintiff who had 
never been in the habit of lecciviiig any malikana from 
the year 1845 up to the date of the suit (1902^ was barred 
as under Act XIV of 1859 the malikana was treated as 
an interest is land and the right to sue accrued from the 
time of the accrual of the cause of anion. A suit for 
malikana when governed by the present Limitation Act 
would not be barred because under Art. 142, the right 
to receive malikana is .t recurring right and the right 
to sue accrues wlicn the money sunl for falls due. Pay- 
ment of malikana to other rnaliks had not the effect of 
saving the plaintiff’s right to recover malikana. (iQO«>) 
10 C.W.N. 151. ^ ^ 


8. Redemption suit. 

——Art. 132— Where, after prior mortgagee has obtained 
a foreclosure decree and taken posses.sion without implead- 
ing the subsequent mortgagee in his suit and the latter 
brings a suit for redemption of prior mortgage but more 
than 1 2 years after prior mortgagee obtained possession, 
suit, is not barred being governed by Art. 148 and not 
by Art. 132. A.I.R. 1937 Nag. 205 = I.L.R. (1937) 
Nag. 367=172 Ind. Cas. 289. 


Art. *32 — Redemption suit. 

Suit by representatives of puisne mortgagee to redeem 
mortgaged property irom representatives of prior mort- 
gagee is governed by Art. 148 and not by Art. 132. 
•935 O.W.N. 40=A.I.R. 1935 Oudix 139=10 Luck. 
53 » — 153 Ind. Cas. 808. 


Art. 13a — Redcsnption suit — By puisne mort> 

Where a prior mortgagee obtains a decree on hi- 
mortgage without impleading puisne mortgagee, 
purchases the property in execution and enters into 
possession, a suit by puisne mortgagee who also pur- 
chases the property under his decree, obtained without 
impleading prior mortgagee for redemption and pos.ses- 
sion against prior mortgagee is governed by Art. 132 
and not Art. 148. 14C.W.N. 439, Foil. 91 Ind. Cas. 
7ig=A.I.R. 1926 Cal. 560. 

Art. 132 — Redemption suit — By second mort- 

gagee. 

The second mortgagee’s right of redemption cannot 
be considered to be a right to enforce pa^-ment of money 
charged upon immoveable property. Tlie second 
mortgagee in a suit for redemption docs not seek 
to recover the money due to him upon his second mort- 
gagee and so Art. 132 docs not apply, but under Art. 
148 he has 60 years period. 14 C.W.N. 439; A.I.R. 
1925 Mad. 150= A.I.R. 1925 Mad. 76, Not foil. 2 L.L.J. 
419; A.I.R. 1923 All. 271 ; and 32 Cal. 891, Foil. 
94 Ind. Cas. 284=5 Pat- 5 » 3=7 P-L.T. 788=i926P.H. 
C.C. 3io=A.I.R. 1926 Pat. 337. 

^Art. 13a — Redemption suit — By puisne mort- 
gagee. 

Puisne mortgagee cannot redeem prior mortgagee 
beyond the period fixed by Art. 132. 82 Ind. Cas. 
864=20 M.L.W. 620=A.I.R. 1925 Mad. 150. 

Art. 132 — Redemption suit — ^By puisne mort- 
gagee. 

The i-ight of puisne mortgagee to redeem is only an- 
cillary to right to work out his remedy against the mort- 
gaged estate. He is only penaitted to redeem for the 
purpose of working out his own security. The right 
of a puisne mortgagee to redeem the prior mortgagee 
in a case xvhere he had not been joined in a suit on the 
first mortgage, is a right to redeem lliat mortgagee, 
i.e., first mortgagee with a view of enforcing his own 
mortgagee . His right to redeem the first mortgagee 
must be considered to be only a means of securing the 
object of enforcing his own claim by sale. The proper 
article of the limitation Act applicable to the case is 
Art. 132. 14 C.W.N. 439, Foil. 84 Ind. Cas. 301 = 
1924 M.W.N. 5 o 8=A,I.R. 1925 Mad. 76=47 M.L.J. 
6o2. 


^Art. 13a— Redemption suit. * 32 , 134 , 148— Redemption suit-^t 

by prior mortgagee ymhout tMaictng pusne mort<* 

c prior mort- gagee party— Sale and purchase by himself— 

ui for redemption Article 148 applied and Subsequent suit by secoxid mor^agee and 
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chAset by himself — Interest acquired by latter — 
Suit by him to redeem prior mortgagee purchaser 
— ^Limitation. 

Where a prior mortgagee sues on his mortgage with- 
out making a second mortgagee a party and ia exe- 
cution of the decree obtained by him purchas<^ the pro- 
perty himself, and subsequently die second mortgagee 
also sues on hb mortgage without making the prior 
mortgagee a party, and purchases the property in execu- 
tion of hb decree, he acquires by hb purchase only 
the interest he previously possessed as mortgagee. He 
can seek to enforce his rights as such by suit as against 
the prior mortgagee-purchaser only within the period 
of 12 years from the due date of his own mortgage as 
provided in Art. 132, and he cannot claim the benefit 
of a fresh period of limitation running in his favour from 
the date of his purchase. A suit brought by him to 
redeem the prior mortgagee-purchaser more than 12 
years after the due date of his mortgage would be barred 
by Art. 132. (1909) 14 C.W.N. 439*5 Ind. Cas. 877. 

9« Security and indemnity bond. 

Arts. 132^ 120, 83— Execution purchase subject 

to a charge. 

Certain immovable properties were given by a judg- 
ment-debtor as security for a stay of execution of a money- 
decree against him pending his appeal, after the dis- 
missal of which but before the decree was executed by 
sale of the properties given as securities, some of these 
properties were purchased in execution of another decree 
by another person subject to the said charge. The 
fust decree-holder began executing hb decree against 
other properties and the judgment^ debtor brought a 
suit against the auction-purchaser as defendant No. 1 
and the ist decree -holder as defendant No. 2. He 
claimed that the property taken by defendant No. i be 
sold and the proceeds applied in satisfaction of the ba- 
lance of the decree debt due to defendant No. 2 the 
surplus, if any, be given to him so as to cover the amount 
already recovered from him by defendant No. 2: 

Held, (i) that the security given by the plaintiff in 
the former litigation was realisable in execution. 

(li) as defendant No. t purchased the properly subject 
to the charge of defendant No. 2, there was an obli- 
gation on him to indemnify ihcplainiin Against the in 
cumbrance ; 

(ill) the indemnity could be enforced against de- 
fendant No. 1 even though the entire debt cine under 
a decree to defendant No. 2 had not been paid by the 
plaintiff : 

(ii^) the suit being in its nature a mortgage suit the 
article applicable was Art. 132 and not Art. 83 or Art. 
*20. (1933) M.W.N. 486 = 38 L.W. 8iO = A.I.R. 1934 
Mad. 1*66 M.L.J. 4^57 M. 818=149 Ind. Cas. 379. 

Aft. 132 — Securjly and indemnity boode. 

A suit against the surely on a simple money bond 
for the payment of a mortgage debt is not a suit for pay- 
meat of money charged upon immoveable property 
and therefore Art. 132 does not apply. 105 Ind. Cas. 
160*39 M.L.T. 4 o 8*A.I.R. 1927 Mad. 045 * 53 M.L. 
.J-453- 

Ayt. 132— Security and indemnity bond. 

Art. 132 applies to a suit by sfulfait of a Thakur agalns^ 
the T^silJar of the dtbuUtf properties of Thakur, fo** 
accounts based on a security bond executed by the lattc^ 
in favour of the predecessor of the plaintiff. 59 Ind« 
•Cat. 126*24 C.W.N. 879. 

Art. 13a — Soenrity and indemnity bond. 

Where a registered contract Co indemnify contain* 
a provision for a charge on immovable pr^rty, ArP* 
*32 applies and not Art. 83 or Art. i«6. 66 Ind. Cas* 
M.L.W. 99*192* M.W.N. 472-A-LR. 1921 
Md. 314* 


Art. 132 — Security bond — Shobait — Enforce 

ment by successor — LimitatioD. 

The plaintiff slubait sued defendant fur accouriLs on 
a Btcurity bond cxrcufrd )>y the deicndant in favour 
of the former stiebaii. 

Held, that the contract rntrred int<i Ix twcen iJie partu s 
could hr sued upon by the present shrbait. 24 C.W.N. 
879 = 59 Cas. 126. 

■ » Art. X32-*-Socurity bond — Suit for accounts 
against Gumastha — Hypothecation of ^ property 
for duo performance of duties — Limitation. 

A suit for accounts against a Gumastha who has hy- 
pothecated property for du<‘ performance of duties 
is governed by Art. 132. 35 C. 298, Foil. 21 C.L.J. 
459 = 24 Ind. Cas. 18. 

■ A rt. 132— Security bond— Kabuliat by agent. 

A Kabuliat executed by an agent providing for a charge 
on his immoveable properly, if he makes default, docs 
not bring a suit by principal against agent for accounts 
under /\rt. 132 but the Arts. 89, 1 15, :uid uG apply. 
14 C.W.N. 122*5 I**d. Cas. 59. 

10. Start of Umi Cation. 

Art. 132 — Suit on mortgage— Limitation— Start* 

ing point— Sale to mortgageo of property other 
than mortgaged in satisfaction of the mortgage — 
Mortgageo dispossessed of that property owing 
to defect in vendor’s title— Cause of action on 
mortgage — If revived from date of dispossession. 

In 1918, defendant No. i executed a mortgage on 
property A, in favour of plaintiff. In 1928, he executed 
a second mortgage in favour of defendant No. 2 on pro- 
perties, A an B. In 1929, defendant No. 1 sold to the 
plaintiff property, B, in satisfaction of his mortgage. 
In 1936 defendant No. 2 obtained a decree on his mort- 
8^8<'S purchased property, Zl, in execution and obtained 
delivery of posstssion dispossessing the plaintiff, the 
plainti? claimed that according to the terms of the sale- 
deed he was entitled to enforce his mortgage of igi8 
and contended that the period of limitation should be 
computed under Art. 132 of the Limitation Act from 
the date of his dispossession. 

Htld, that the breach of condition of the sale-dee^ 
did not have the effert of extending the period of limitation 
for enforcing the mortgage and that there was no reviva 
of the cause of action on dispossession of the plaintiff in 
execution of tlic mortgage decree. The parties could 
not waive the statute by agreement. An agreement by 
a person against whom a cause of action had arisen that 
he would not take advantage of the statute could not 
affect its operation on the origiani cause of action unless 
such agreement constituted an acknowledgment of Ha- 
biliiy which Uic sututc itself provides as an exception to 
the rule. I.L.R. 28 Pat. 303 = A.I.R. 1949 Pat, 505. 

Art. 132 — Starting point — Mortgage bond — 

Provision for mortgagee taking possession and 
to restore it on payment of debt vWthln 5 years— 
Mortgagor not handing over possession — Salt by 
mortgagee to enforce mortgage — Limitation — 
Starting point. 

Where, under the terms of a mortgage bond, themori* 
gagee is to take possession of the mortgaged property 
and to restore possession to the mortgagor when the latter 
repaid the money within five years, but the mortgagor 
fails to deliver possession to the mortgagee, the mortgage 
debt becomes payable forthwith under section 68 (1) (d) 
I'.P. Act, and the mortgagee must file a suit on the mort 
gage within 12 years of date of the mortgage. Tl^ 
fact the mortgage money is to be paid witm 5 yean 
when the mortgagee IS to restore possession to the mor^a- 
gor docs not postpone Uie accrual of the cause of action. 
Once there is failure to put the mortgagee in possessions 
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tts pro\n(Icd in tlic fn$ cau^ of action to tiue arises 

and if l(e fails Ut witliiu i ve^rs Ti.cr'-aft^r his Miit 
u barrtxl under An. 132. IJinitaoon Act. 48 BonuL.R. 

(.as. ih = .-\.I.R. K147 lium. 

Art. i3« — Starting point — Due date — Transferee 

from mortgagor— Soil agiun^t —Umitaiion— Start- 
ing point of. 

prri<Ki oflimitadon for a suit to enforce a mortga^^^ 
•vhich is fixitl by An. 132, Limitation Act, cannot be 
extondtd by the Cxnirt on equiiabh* consi<!<Taiions or on 
the ground (#r hardship. T he r xpjr ^’‘ion “due dati**’ fn 
ll*e Article can oul^ rneati iIk* date Hxtd in the mortgage 
boful as the date by vvhich the mr^rigage amoutu should 
be repaitl, irres|J4 ctive tif ilu fact that the mortgagor has 
transfer rrrd his ioTe n sis to anothe r. The due date 

refe re nrc to a transfer by the mongagor 
%vhiili brings into e xistence I efore the Cottrl a transferee 
who was not bi existene c on the* date- of the mortgage or on 
the due date. F.ven as against a subsequent transferee 
from the mortgag<»r, the mortgagee has co bring his suit 
wisJtin I2years from the date nx< <hand if the suit is brought 
after the expt^ of that pr^riod, it is barred by limitation 
and must be dissmissed as against the subse^quent transferee. 
The due date is not ejc tended men ly because of the 
trnsfer by the mortgagor to another of his interest in the 
piopcrty, A.I.R. 1948 Pat. 420. 

" Art. 132 — Start of limitation* 

Held^ on facts that the limitation started from the date 
of the decree and the suit brought within 12 years from 
that date was within time. I.L.R. (1944) All. 654=»57 
M.L.W, 565 = 48 C.VV.N. 830 = A.I.R. 1944 P.C. 85* 
(1944) 2 M.L J. 330* {1944) A.L J. 463=1944 O.W.N. 
495=1944 M.VV.N. 720=71 I.A. t53 {P.C.). 

— Art* 132 — Start of limitation. 

Instalment mcirigage-bond — M<>r(gagee making demand 
of entire amount after default— Payment by mortgagor 
received and accepted by mortgagee — Time does not run 
until fresh default b made. A.I.R. 1944 Mad. 172 = 

57 L.W. 20 = (1944) I M.LJ. 49=1944 M.W.N. 709. 

Art* 132 — Start of limitation — Penal clause. 

ObiUr, — In the ease of a mortgage bond with a penal 
clause which the mortgagee may or may not enforce, the 
time for the enforcemetu of the mortgage runs on tlie 
nepiry of the full term of the bond. A.I.R. 1941 Sind 158 
= I.L.R. (194J) Kar. 124= 196 Ind. Cas. 565. 

Arts* 132, 57, 59— Start of limitatioa— No date 

of repayment mentioned mortgage by conditional 
sale* 

In the case of a mortgage by conditional sale, wlicrc 
no lime for payment is fixed, time under Art, 132, runs 
from the date of the execution of the mongage-decd which 
must be deemed to be the date of payment. There b no 
reason to dbtinguish between money lent and payable 
on demand governed by An. 57 or Art. 59, and money- 
lent and charged upon land and governed by Art. 132. 
A.I.R. 1941 Sbid 158 = 1. L.R. (1941) Kar« 124=106 
Ind. Cas. 565. 

^^“Art* i3*“Start of limitatioii — Tliroe successiva 
mortgages of same property ia favour of same 
mortgagee* 

The mortgagor whose property was mortgaged on 
March 9, 1918, efTccied three other successive mortgagees 
on the same property in favour of the same mortgagee* 
The third mortgage-deed, dated February 27, 1920, con- 
tained a clause : “We agree to pay up the present and 
the previous mongage-money after one year.” The 
wignee of the mongagee instituted a suit on the basb of 
these mortgages on Dtxcmlirr 22, 1932, for principal, 
mcerest and costs of improvements j 

Htld^ that the suit brought within 12 years from Febru- 
192 L was Within time and that the article applica- 
ble was Art 132, Limitation Act. A.I.R. 1938 Lah. 
445 »-i 8 i In 4 Cas. 620. 


Art* 132 — Start of limitation — Saccessive 

mortgages* 

The piinhaser of the equity of redemption, In a suit 
bv flu* first inorigagee to wliich the second mortgagee 
uliMM* t-xistenre wa^ n<ii known had not l»eeTi impleaded^ 
gris afrrsh cause of action to enfone the niongage against 
the second ntongagre fjom tlir date of the purchase in 
execution and, coasequently. a suit to enforce the firsi 
mortgage again.se the second mortgagee wliich b instituted 
within 12 years of tlie date of purclia^e would not be 
time-barred •een though it is instituted after the expiry 
of more chan 12 yean from the date of the mortgage. 
A.I.R. 1935 Mad. 680=157 Ind. Cas. 1050. 

Art* 132 — Start of limitadon~Su8peti9soQ or 

revival of cause of action— Submersion of 

Wlicre the mortgaged property w<is diluviated for a 
certain period and the plaintiff in a suit on the mortgage 
claimed that the period oflimitation was suspended during 
the period the land was under water ; 

fields that the fact that mortgaged property went under 
wat.^r did net in any way afTect the plainriiT's right to 
bring a suit upon the mortgage, inasmuch as with due 
rrgard to seciioa 68, T.P. Act, it was open to the plain ti(T 
to bring a suit in spite of Uie fact that the mongaged 
property had gone under water. 6 R.P. 297= A.I.R. 
*933 693 = 146 Ind. Cas. 856. 

Art* 132 — Starting point — Express covenant 

for peaceful possession— Breads before expiry of 
term fixed* 

Where the mortgage bond stipulates for peacefu) 
possession for a particular period and rhe mortgagi'c b 
disposs^ sM'd from the property, although the mortgagee 
may be I'lititlrd to sue for the mortgage moeuy at Uie end 
of the n*rm fixed* ihe caus<* of action for die suit arises on 
the date of duposst^ssion and cannot be suspended tiU 
the date under the mortgage bond. 35 C.W.N. 103 = 
129 Ind. Cas. 108 = A.I.R. 1930 Cal. 703* 

■ Art* 132 — Start of limitation — Succeasivo mort- 
gages payable together — Redemption of one — 
Suit on the second* 

A mortgagor executed two successive mortgage-deeds 
in favour of the mortgagee, and it was intended that 
both the debts should be paid together. Mortgagor 
sued for redemption on the first deed only. Mortgagee 
contended that the redemption should not be g^^anted 
until the debt on the other deed also was paid. The 
Court held that the two mortgages had not been consoli- 
dated and decreed the redemption. In hb suit on second 
de*ed the mortgagee contended that time accrued for hb 
second deed only when redemption money on first deed 
was paid. 

Heldy that as regards the other mortgage-deed time 
began to run only when the debt became payable accord- 
ing to the terms of the deed and not when money was 
paid in the redemption suit on the first deed. 121 Ind. 
Cas. q86 = A*I,R. 1929 Oudh 214. 

"• ■-■■Art* X 32— Start of limitation— Mox^gage pay- 
able in throe years — Provision for acceleratioo hi 
case of transfer — Transfer — Limitation* 

A mortgage bond executed on isi May, 1900, was 
payable in three years, but it was provided in it- 
that if the mortgagor should transfer the hypothe- 
cated property the creditors shall, even before the expiry 
of the term, be at liberty to institute a suit for recovery 
of the amount of the bond with full interest* On 8th 
March, 1911, the mortgagor cxecutt^d an hypothecation 
bond and hypoUiccatcd a portion of the mortgaged pro- 
perty. The moitgagers brought a suit on ihe mortgagee 
in March, 1924, f.e., within 12 years of the date fix^ for 
payment but after 12 years from the date of subsequent 
hypothecation. 

Held, that the suit was within time. to8 Ind. Cas* 
152=50 All. 328=26 A.L.J. 4I=A.1.R* 1928 All* 159* 
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_ Art. 132 — Start of limitation — Deed of farther 
charg%3 providing for paymonc of too amouui on 
rodvmption of o/igiu.ii mar(^ag<d. 

Wlit-re a derU of lurilitT charg** pro\nd<-<l that shotild 
the mortgagor fail to pay th«' aiii< 7 uiit uithin tin slipula- 
trd pt-riod of one year that ainoum sh<nilJ he paid at the 
time of redi-mpiioa of tlic origuial iiv>rig.tg*-, iltc pcritxl 
of limitatiou for a suit to recover the amount of the furih» r 
charge cannot commence Lx-forc n%leniptioii is clauin\l hy 
the mortgagor. A.l.R. ill lad. Cos. ioG=»A.I.K. 19-^8 
Oudh 493. 

Art. 132 — Start of limitation — Condition in the 

mortgage-deed to the effect tnat the mortgagor 
shall not be entitled Co redeem and the mortgagee 
to bring the mortgage property to sale till a certain 
date. 

A mortgage-di'cd, in 1911, provided inter alia that 
only in 1920 (and not till then) Uic mtirigagor should 
sati f/ hb full liability by payment of die principal. It 
also provided that the mortag* c was not to hrbig the pro- 
perty to sale on account of a default until June. 1920. It 
further proviihd that, although the morig.4gor was not in 
any circumstaiici-s entitled to pay up the principal and 
rcilerm the mortgage bi fore June, 1920, the mortgagee 
might reevorr at his wbh t iiher by mutual settlement or 
through a suit in Court, the entire prbiripal with interesr, 
compound inlerrst and uiierest on inu rtst in accordance 
with die couditioiLS of die deed even before June, 1920. 
T)ie mortgagee brought the suit to recover hb money in 
May, 1926. 

Held, that a suit to enforce payment of money charged 
upon immovable prop* rty in thb suit could not have 
been insiiiuu-d until June, 1920, for the money, the pay- 
ment of which was charged upon immovable property, did 
not b»-oome due till Juni-,i920, and in these circumstances 
die suit was wuhin lime. A.l.R. 1923 All. 1 (F.B.), 
Foil. 112 lad. Cas. 130 = 3 Luck 439 = 5 O.VV.N. 385= 
A.I.R 1928 Oudh 289 (i'.ii.). 

——Art. 132 — Start of UmlCatlon — ^Mortgage-money 
payable on demand — Suit by mortgagee against 
porebaeer of equity of redemption. 

In a suit on a mongage, the puichaser of the equity of 
redemption was not implead* d as a party. The mortgagee 
obtainiil a d* cr«-e and purchased the property in caecuiion. 
Tlie purchaser of the equity of redemption fih-d a suitagaimt 
the auction-purchasr (i.e., mongagie) and got a decree. 
Mure than twelve yean from the date of mongage, the 
auciion-purchaser Hlixl a suit against die purchaser of the 
rquiiy of redemption for sale of the propeny in default 
of reciemplion. 

Held, the mortgage-deed providing that the money was 
repayable on d* mand. limitation began to run from the 
date of the deed and that the suit was barred. 1 1 1 lad. 
Cas. 132-6 Rang. 297-A.I.R. 1928 Rang. 189. 

Art. 13a — Start of limitation — Payable on 

4 «masid. 

IJmitation in the case of mortgage payable on de- 
mand run from ihe time when the loan u made and not 
from the ^le of the demand. No actual demand is 
nrciasary. 21 Mad. 139. Full, iii lad. Cas. 132 — 6 
Rang. 297— A.l.R. 1928 Rang. 1&9. 

—Art. 13a— Start of Umltadoa — ^Payable at any 
time. 

>\'herc (he mortgagor is at liberty to pay the mortgage' 
money at any time and dtc mortgagee u also equally a^ 
liUrty to fbn close at any time, bis Umitatio.i in.dcr Art* 
132 ta-ginj to run at once. 92 Ind. Cas. 656— A.l.R* 
1926 Lab. 225. 

ijt fkart of limitation Sa en rity for 

coat. 

Where propertir* were hypothecated to tecurc the 
Of iht rmt wwrirsl hy ■ lfiir_ limr fbrenfisreiaf 


Uie h^pothrc.ilion runs from ili«' date of il.e fh'rr<i‘ for r<-nl 
Uiai is oblaijuii. b;} lud. Cas. 504— ly A.LJ. 4/8 -43 
All. 539— A.l.R. 1921 All. 301. 

Art, 132 — Start of limitation — Renewal. 

A mortgage was «‘X*cui»il in n ia wul of a prior inorfr. 
gage arid in coiisiii<'raiioii of a li*sli sum to l>c advanced, 
but this sum "as not advam*tl in lact. 


held, dial Art. 132 ajipli* d lo a suit to enforce the later 
mortgage ai.d liliu* ruiis ll«iin ll.e «lai*- ol tlic iiiuney be 
came payabie ujid* r il.c sevu..d iiiurtgagc. 4 L.i-J. 
47y = .\.l.R. 1921 tail. 293. 

Art. 132 — Start of limitation. 

Wla rc a mortgage in pt.ij. niffs favour provkied tha l 
ihe luongagiir would pay olf d.c aiuounl on die security 
of the lai.us eoxen d by the d. . d as w, 11 as on the security 
of certain oda-r l.iiids “afur drsthargnig” die mongage 
U.ervoii to a tliird pany , 

Held, that the words ‘af'er discharging’ etc., were no 
intend* d to postpone the d.ite on widi li tl.*- caus*; of action 
lor the enforcement of the plaiatid ’s mortgage was to arbe. 
70 Ind. Cas. 759—13 M.L.W. 2By=A.I.R. 1921 Mad. 
624 = 42 M.L.J. 339. 

Art. 132 — Staecing point of limitation — Mort- 

on domAiiil» 

\Micn a mortgage’ U paybk on demand lime begins, to 
run from il*c of ius L'AiCutiuu, uiii«*rwisc ii vmJI 
barred by time. I'his rule applies equally to a iraji^fcrcc 
of a mongage ii<hi. 42 All. 70* 1 7 A.L.J. iu(iUs j U.F* 
LsR. (H.C.) iB 7»53 lud. Cas. 684. 


Art* 132 — Starting point of Umitation — Adverse 
possession against mortgagor not adverse to 
mortgagee— Suit for sale* 

A tuit for sale on Uic basis of a mortgage against a 
person who came into possession of the mi>rigagtd pro* 
pety advrrsrly to Oic mortgagor subxrquciit to U«e dair of 
tiic mongage is not barred bicausc ii is brought be)*ond 
\2 years fi oin the daic of ihc disi^o^si-ssinn of the inungagof^ 
if it is odoTvsTSc wiihin limiiatiuii as U iug wiilihi 12 ycaji 
from die linie on which dic niorivy breame due* 36 
All. 567=12 A.LJ. 982 = 24 Ind. Cas. 997* 


Art* 132 — Starting point of Umicadon’**-^tor^ 

gagoo undertaking to pay prior and aubsoqueol 
mortgages logotlsvr— of action* 

Where, in spile of a condition in a subsequent mortgage 
that the mortgagor would pay the amount due under iliat 
mortgage along with diC earh« r unvi the earlier mongage 
only was redeemed the cau.se o: action was helil lo luivo 
accrued on the date the first moitgage was redeeuaxl* 
0 A.L.J. 233-9 lad. Ca». 482. 


-^Art*. 132 and 144 — Starting point of limltatleo 
—Adverso po«»ession againdt mortgageo — Wbother 
adver»e to the mortgagor. 


Where a penon hat mongaged his pmpmy with 
pos»*s&i»n and Utc mungag«e while in posM-uiun ousuxl 
by a trespasser, Uic tnspou cannot be advene lo tli« 
morigagur having a right to rcdi cm only at ilte end of tlte 
Diungag-t {KTind. C. paid B. d.e ajiiuuiil due on an 
usulruciuary mortgage executed by A with his corueni 
and /I .receiving suineUiiag more ackjiowlcdgcd the receipt 
as a sale though uru'cgisi* red. lit a suit brouglil by A, 
against C 30 )van from the date of paymeui by C to o 
fur redemption. Held, Uie sale-d* i*d not bring registered 
cannot be received in evidence of owncrUiip, Uiat it i* 
evidence of pa>mcni of moni-y, iltat C bad a lien for Uto 
money paid to B and the sum paid A nut as a mortgagr* 
but as alienor wbiUt Ite might liave enforced for la )cara 
from ilie date of paynicni, that after la years C was a 
trespasser and dirreltire Utc suit by A against C u barred. 
35 Bum. 438—13 lk>m.L.K. 867— la litd. Cas. 362. 

— A*«s. IM *48 — Seaiting poini of llml> 
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Where a pru^r mortgagee sued on Ids mortgage without 
impleading the 2nd niorig,:g<‘d and thr pr<»periy was sold 
in < xrcutirm of the decree a soil for redemption brought 
hy a purhaser of the rnf»rigag«*d j^roprrty on the second 
mortgage, against the purchas4T of it under the first mort- 
gage, is gciverncil by Art. 132 and not by Arts* 134 or 
148. Time runs from ilu* date of mortgage debt 
•and ni)t the date 0/ purchase. 14 C.W.X. 439=5 Ind. 
Cas. 877. 

Art. 132-' Starting point of limitation — ** Fur- 
ther charsc * — Cominencemont of limitation — 
Terms postponing — Validity. 

a drt-d of further charge provided that the 
mortgagor should not he at liberty to redern prior mort- 
gag« s without lirst ivdccntiiig the deed of further charge 
and that if iii the meantime, the nurtgagee wanted 
nioticy, he should recover it whenivcr he wanted, Held, in 
a suit by the mortgager, to recover the amount on the deed 
of further charge brought 20 years after date of execution, 
that the money became due from the date of execution ol 
the deed and that the suit was time-barrred under Art. 
132 of th Limitation Act. 2 O.L.J. 4G— 18 O.C. 86 
= 27 Ind. Cas. 540. 

II. Subrogation. 

Art. 132 — Charge declared by decree in favour 

of subrogee — Suit to enforce charge — Starting 
point of limitation. 

S, a creditor of M, the original owner of certain propre- 
tics fJed a suit to recover an amount due to him and 
obtained an attacthment before judgntent of the proix rties 
of the debtor including the suit properties, whi<h were 
actually attached in March, lyi?- Kventually lie o!>t:d- 
ned a decree in the suit and his legal npriM-maiues 
brought the attached properties to sale and purchased 
them thcmelves on 8th April, 1929. X purcliasod the 
suit properties in 1920 from N to whom M had alienated 
the same in 1918. VS'hcn the auction-purchaser proceeded 
to obtain delivery of the properties, they were obstructed 
by X who was in possession under his purhase from A'’. 
Meanwhile a mortgagee of M obtained a decree for sale 
and assigned the decree to Y. There was anotlicr mort- 
gage also on the properties. X. claiming to have dis- 
charge these encumbrances urged in the execution proceed- 
ings for delivery that in any event he was entitled to 
remain in possession till he was reimbursed in the amount 
paid by him to discharge the encumbrances subsisting 
on the property. Ultimately on 28th August, 1931, the 
High Court ordered that possession should be delivered 
to the auction-purchasers but made a declaration that X 
had a charge for the amounts paid by him to discharge 
the various mortgages. In 1937 the auction-purchasers 
sold the property to A and on 13th August, 1943, X 
instituted a suit to enforce the charge declared in his 
favour. On a question as to limitation. 

Heldy that the right oi X to subrogation became merged 
in the order of the High Court declaring the charge 
and the suit to enforce it was in time. In the circums- 
tances it is unnecessary to deal with the difficult question 
whether the starting point of limitation for a suit to 
enforce the right of subrogation by a puisne encum- 
brancer is the date of payment by him in discharge of 
the prior encumbrance or the date when tlxe prior en- 
cumbrance itself became payable. 226 Ind. Cas. 273 
= 1946 M.W.N. 366=59 L.W. 302=A.I.R. 1946 Mad. 
423= (1946) I M.L.J. 379. 

Art. 132 — Subrogation — Suit for recovery of 

sum paid by subrogee. 

When a person becomes subrogated to tlxe rights of 
the mortgagee by redeeming a mortgage he is in pre- 
cisely the same position as the mortgagee and must, 
therefore, bring his suit for recovery of the sum paid 
by within twelve years of the original mortgage. 
A.I.R. 1927 Mad. 631 = 102 Ind. Cas. ^tS still held good 
law and rut overruled by A.I.R. *944 24=212 


Ind/ Cas. 525 (P.C ). (1945) , M.L.J. 

W.N. 319 (2)=A.I.R. 1945 Mad. 500. 


341 = 1945 M. 


-—Art. 13a — Subrogation— Suit to enforce right 
obtained by subrogatuion— Limitation— Startina 
point. 

The limitation for cxi icisc of the right of subrogation 
IS that applicable 10 the original incumbrance and docs 
not depend on the date of payment. A.I.R. iqi? Nap. 
•102=174 Ind. Cas. 7. ^ 


Art. Z32— Subrogation— Suits to enfoce pri- 
ority. 

A claim by .a puisne mortgagee who has paid up a 
prior mortgage to enforce the priority is governed by 
Art. 132. 8 O.W'.N. 522=7 Luck. 26=A.I.R. 1932 
Oudh 314=139 Ind. Cas. 626. 

Art. 132 — Subrogation. 

The right to enforce priority on the ground of sub- 
rogation cannot he exercised after 12 years have elapsed 
since the cause of action undc' the prior mortgage accrues. 
39 Cal. 527 (P.C!.); 13 N.L.R. 217, Rel. on. 127 Ind. 
Cas. 88i=A.I.R. 1930 Nag. 166. 


— ^ — Art. 132 — Subrogation. 

Article 132 applies to a suit by puisne mortgagee 
to enforce his riglits acquired by him under S. 74, T.P. 
Act, the period of limitation being :2 years from the 
dale the money became due. The money decreed can 
he said to have become due to tlie plaintiff and the right 
to forceclose in default of its payment to have arisen 
ill his favour only when ho made the payment and became 
entitled under tli<- provisions of S. 74 to the rights created 
by the decree. A.I.R. 1925 Mad. 61, Foil: 13 N.L.R. 
217, Overruled. 92 Ind. Cas. 118=8 N.L.J. 232 = A.L 
R. 1926 Nag. 0.|. 

— ■ — Art. 132 — Subrogation. 

Subrogee to the rights of a prior mortgagee must 
sue within 12 years from the date on which the amoimt 
of the prior mortgage falls due. 87 Ind. Cas. 264= 
A.I.R. 1925 Nag. 21. 

Art. 132 — Subrogation. 

If the right to enforce the security in the liands of the 
creditor is barred by limitation an assigixec of the security 
does not stand on any better footing. It may be that 
the right to enforce the security in his own name arises 
on the date of the assignment, but the limitation has 
already commenced to run and xvill not cease to operate 
just because the creditor has assigned the security to 
anotlier prison . For an action by a subsequent mort- 
gagee to enforex* the security of the prior mortgagee 
as against the original mortgagor, limitation starts from 
the date when the cause of action of the prior mort- 
gagee arises against the mortgagee for the mortgage- 
debt and not from the date wlicn the subsequent mort- 
gagee pays off the prior mortgagee. For a simple action 
however, for reimbursement of the amount paid off 
the time will run from tlic date of payment. 39 Cal. 527 
(P.C.), Foil; A.I.R. 1922 All. 153, doubted. 68 Ind. Cas. 
707 = 3 Pat. L.T. 583=1 Pat. 780=1922 P.H.C.C. 331 
=A.I.R. 1922 Pat. 499. 

Art, 132 — Subrogation money charged on im- 
moveable property — Subrogation, right by — Suit 
to enforce — Limitation. 

Where a third mortgagee pays off the first mortgage 
to xvhich he becomes entitled by subrogation and claims 
to enforce his priority against the mesne encumbrancer, 
the claim is barred if brought more than 12 years after 
the expiry of the term of the first mortgage. 39 Cal. 
527=39 I-A. 68=11 M.L.T. 265= (1912) M.W.N. 
367=9 A.L.J. 332=14 Bom.L.R. 280=16 C.W.N. 
505=15 C.L.J. 411=22 M.L.J. 468=X4 Ind. Cas. 496 
(P.C.). 
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Art. 13a — ^Applicability — Suit by rcilccining co- 

mortgagor for contributioa — Limitation — Starting point 
SeeT. P. ACT, SS. 82, 92 AND too. A.I.R. 1950 Pat' 
174. 

Art. 13a — Suit for contribution — One of several 

heirs of mortgagor or one of subsequent tranS' 
feroes of mortg^ed property paying ofif entire 
mortgage decree-^uit for contribution against 
other heirs of transferees. 


The period of limitation for a suit by one of several 
heirs of a mortgagor or by one of the several subsequent 
transferees of the mortgaged property who has paid 
the entire mortgage decree for contribution or rc-im- 
bursement against the other heirs or transferees in which 
the sale of the defendant’s share in the mortgaged pro- 
perty is sought is tVN'clvc years from the date of payment 
and not from the date when the original mortgage money 
became payable. A.I.R. 1942 Oudh 449= 1942 O.W.N. 
672=1942 A.W.R. 319=19 Luck. 70=205 Ind. Cas. 
285 (F.B.). 

Art. 132 — Suit for contribution. 

Equitable charge created in favour of a co-vcndcc 
paying previous mortgage of property purchased — 
Right to enforce the charge accrues on the date of pay- 
ment — Such a suit being real one for contribution falls 
under Art. 132. 1938 O.W.N. 290. 

Art. 132 — Suit for contribution. 


Co-mortgagors — Redemption by one — Right of 
contribution against others — Such right is a charge 
and right to enforce such a charge accrues on tlic date 
of payment and Art. 132, applies. (1936) M.W.N. 
266=43 L.W. 693 = 70 M.L.J. 532=A.I.R. 1936 Mad. 
500=1132 Ind. Cas. 828. 

Art. 132 — Suit for contribution. Art. 132 of Limi- 
tation Act applies to a suit for contributors of main- 
tenance charged on two properties owned by j>laintifT 
and defendant. 1936 O.W.N. 982. 

Art. 132 — Suit for contribution — Redemption 

by co-mortgagor — Enforcement of charge against 
other — ^Time when runs. 

Mortgage not posscssoiy — Redemption by one of 
several mortgagors — Charge accrues in favour of mort- 
gagor who r^eems — Sui^ mortgagor is entitled to 
enforce charge against co-mortgagors — Right to cnlbrce 
it accrues on the date of payment, the claim being 
governed by Art. 132. (*932) A.L.J. i9=A.I.R. 1932 
All. 250=137 Ind. Cas. 8 d (2). 

——Art. 132 — Suit for co n tr i bution — Suit for 
covery of payments made by darpatnidar. 

A suit for recovery of payments made by a darpatnidar 
which he need not have made to the zamindar, the 
mufruct of the properly being insufficient, but which 
he made to save the patni mahal is governed by Art. 132 
and not by Am. 61, 99 or 120. A.I.R. 1931 Gal. 493 
-35 C.W.N. 678=134 Ind. Cas. 75. 

— Suit for contribution— Co-mort- 


The case of Raj Kamini Dm v. Mukunda Lai Bandar 
padhya, 57 I.C. 863 : A.I.R. (Vol. 8) imi Cal. 166, 
was wrongly decided in so far as it was held in that case 
that a suit by a redeeming co-mortgagor for contri- 
bution instituUKi beyond the period within which the 
oripnal mortgagee could institute his suit on the mor- 
gagec had it not been redeemed was barred. A.I.R. 
1931 Cal. 251=35 C.W.N. 409=53 C.L.J. 154=58 
C. 1167= 130 Ind. Cas. 889. 

[Overrules— A.I.R. (Vol. 8) 1921 Cal. 16=57 Ind. 
Cas. 668.] 

•Act. 13a — Suit for ooatribatloa— G»«aor 4 a^r. 
A to enfcuroe the co-mortgagor's charge is 


Rovernrd by Art. 132. The starting pniiil for liinitalioii 
js the time when the money .siud lor Lcconirs <Jiir, that 
is, when paynicnl was .k lually made to ilie inortg.igee. 
7 O.W.N. .^oi =5 Lttek. 727= 125 Iml. Cas. 402 - A.I.R . 
1930 Oudh 2(>o. 

Art. 132 — Suit for contribution. 

The right to enforce a rharg<' created in favour of a 
co-mortgagor by virtue of his satisfying the mortgage 
arises t>n payment and under Art. 132, he has 12 year 
within winch to enforce th<- charge, log Ind. Cas 
38=50 All. 369=26 A.L.J. 298=A.I.R. 1928 All. 241 

Art. 132 — Suit for contribution — Taxes on 

property — Co-sharer paying Government Revenue. 

One co-sharer paying thi‘ Government revenue for 
whole estate in order to save the estate from being sold 
is entitled to contribution but there is no charge created 
in his favour over the property of the defaulting co- 
sharer. Article 99, Limitation .Act, and not Art. 132 
will consequently be applicable. The case hears no 
analogy to the “ salvage lien ” as the verj' es.scncc oi 
salvage sersicc is that it must be voluntary. 14 All. 
273 (F.B.) ; 14 Cal. 867 (F.B.) (1855) S.D.A. 44 ; (1856) 
S.D.A. 867; (>859) S.D.A. 515; 8 Cal. 402 and 26 Bom. 
437, Foil ; 26 Mad. 686 (F.B.) ; 14 B.L.R. 155 ; 6 
Cal, 549 ; 9 Cal. 377 ; ii Bom. 313 and ii Mad. 452, 
Not Foil. Ill Ind. Cas. 84=7 Pat. 613 = 9 P.L.T. 
573“A.I.R. 1928 Pat. 641. 

Art. 132 — Suit for contribution — Co-mortgsgor ... 

The money paid by a co-mortgagor in redeeming 
the entire property mortgaged cannot be considered 
to have become due before it has been actually paid 
by the said co-mortgagor, and tlic period of limitation 
should be considered to commence horn the date when 
he actually makes die payment and not from any earlier 
period. A.I.R. 1925 Oudh 613, Foil. A.I.R. 1921 Cal 
166, Diss. from. 95 Ind. Cas. 302 = 4 O.W.N. 783=* 
A.I.R. 1927 Oudh 552. 

Art. 132 — Suit for contribution — Co-sharer 

paying Government Revenue. 

Where one of two or more co-sharers owning an estate 
subject to the pa>'ment of revenue to Government 
pays the whole revenue in order to save the estate, he 
is by the operation of law entitled to a charge upon 
the share of each of his co-sharers for the realisation 
of the latter’s sliarc of revenue and therefore a suit 
by him brought more Uian three years altc Uic payment 
is not barred by limitation as it is a suit to enforce a charge 
and comes widiin the scope of Art. 132 of the Limitation 
Act, even where the case b governed by tlic Madras 
Estates Land Act. 26 Mad. 686 (F.B.), Foil. 90 Ind. 
Cas. 551 = 1925 M.W.N. 722 = 23 M.L.W. 178=A.I.R.. 
1926 Mad. 141=49 M.L.J. 117. 

Art. 132 — Suit for contribution — Co-mortgagor. 

One of several mortgagoj’s paying off the amoun 
of arrears of gucara charged upon immoveable pro- 
perty and decreed by Court has a charge on the shaa 
of each of the other co-mortgagors in the property for 
lib proportion of the expense properly incurrea in thu*. 
redeeming the property and obtaining possession. 28 A. 
743 (P.C.) and 20 A. 407, Foil. 

The limiution to enforce such a diaige against co- 
mortgagors begins to run from the date of payment 
to the mortgagee and not from the date of (he mort- 
gage because he b not subrogated to the righu of mort- 
gagee. Such a charge cannot however be enforced as 
against the auction-purchaser where be b a 6 ma Jidt 
purchaser, for value without notice. 1 O.L.J. 43, Foil 
02 Ind. Cas. 559“ *2 O.L.J. 313=2 O.W.N. 412= 
A.I.R. *9*5 Oudh 613. 

^Arts. 13a, M — Suit for contribution — Annuitv 

charged on land. MART. 99. (1906) A.W.N, 216= 
a8 All. 743 - * 
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Art. 132 — Sxilt tor contribution— Govenunent 

ToVwnue — Payment by one t^harcboid^r — Charger- 
Limitation for suit to enforce charge. 

A sJian -lioMrr l aving 0 ^iv«rrinirui revrmie due on 
laiul lia.s a charge* cai ihr himl for ilu* ainoujit s<* paid 
to ih«’ fXftTit h« Nvliicli he* IS 4 uiide’cl to o>uf n Iju tiou from 
the li'ht r bluiTe rs ai((l a to cahercc sucli charge 
is g<.vn*i,<(i t y An. 132.26 M. 686, Full. (1905) 15 
M.L J, 2 ly^ 28 M. 493. 

■ — Art. 132 — Suit for contribution by ona of several 
mortgagors. 

\\ ]{• rt* a prrse>n who liad a mortgagor’s interest in 
a <h < M e* for sale on a TTUirtgagr sHiisCtil fhr fU cr«e and 
thi*(i liroiighi a suit for co»(ii*ihuiiou ag.iijist liis co* 
mortgagors wiilioui having uLiaiiicd possession of the 
niorig<igeiI prof-erty. 

that die suit is governed by Art. 132^ 1904 

A.\V,N. 3=526 A. 227. 

■ Arts. 132, 147 — Suit for contribution by one 
•of several mortgagors — Charge, suit to enforce — 
Limitation. 

A mortgagor who has paid out of his ow'n pocket 
that portKNi ui die mortgage money wliich his co-mon- 
gag<»r was bound 10 pay ,acquir< s a charge on die mort« 
gaged property, and ins suit to enf<irie die same against 
tjic co.inurigagor is governeci by An. 132. He is not 
a mortgagi c within tin* meanim; of Art. 147. 12 A. 110 
and (1904) A.VV.N. 3, Foil. (1904) I A.L.J. 276. 


Held, further that Art. 132 applied. 79 Ind. Caa 
766=1 Rang. 7*4”Ad.R. 1924 Rang. 204. 

Art. 132 — Third party paying mortgage* 

VVlun one person pays off a debt which another h 
bound to pay. do* ordinary relief that the Courts can 
give is a | eiwnal deem*, against the de fendant for money 
had and leuived as S. 69 of die Omiract Act does not 
provide any liigher Hine<ly. If that rrme<iy is barred 
owing 10 the platniiff’s delay, he cann4>i extend the period 
of limitation by asking for an enlarged lelirf by way 
of a charge upon dic deleridanf’s prope rty. 74 Ind. 
Ca$. 416=17 M.L.W. 254 = A.I.R. 1923 Mad. 392^ 

—Art. 1 3 2— Third party paying mortgage* 

WJiere a third party lias advano d money to the mort# 
gagor to pay oil the inongage oji i)ic uud(*nianding 
that a further niongage would be executed by the mort- 
gagor, die third party has no legal tide to the property, 
and no charge to enforce wiihi 1 tlic meaning of Art. 
132. He is_onIy eritiiled lo a declaration of his right 
to have a mortgage executed in his favour. His suit 
is then fore governed by Art. 120. 60 Ind. Cat. 903^ 

45 bo<n.597*23 iiom.L.R. 84=A.I,R. ly.^l Bom. 16^^ 

15. Usufructuary mortgags. 

Art* X32 — Usufructuary m>rtg 15^— M>rtgig^a 
entitled but not boanJ to oacor iu.o pi^sd^iioa 
of mortgaged propjrty — M jrtgi ; p^emUtaag 
mortgagor to roculvo ron: aai p.*jxitJ — of 
action. 


13. Taxes on property* 

—Art* 132 — ^Taxes on property — Applicability* 

Article appHc'S to both charges created by agreement 
.and by operation of law — House tax and general 
sanitary cess imposed in form of rate on land or building 
under ik>mbay District Municipal Act is charge by o]>c- 
ration of law on builcliJig or land in res|)ect of w 4 nch 
it is levied — Claim to cnibree payment of money due 
on account of aforesaid taxes is governed by Art. 132. 
44 Bom.L.R. 849«sA.I.R. 1943 Bom. 21=204 Cas. 

352- 

Arc 132 — Taxes on property* 

A suit under S. 177, U. F. Municipal Act to enforce 
charge for taxes comes within the sco]>e of /\rt. 132 and 
not Art. 120. A.LR. 1939 All. 510=1939 A.VV.K. 
261. 

. Art. <32 — ^Taxes on property. 

A suit to recover property tax under the Madras 
Dtstricl Municipalities Act by enforciiig the charge 
created in lespcct ol such tax by S. 83 of die Act is govern- 
ed by the period of limitaiion pn^cribed by S. 345 of 
the Act and not by Art. 132, Limitation Act, 41 L.W. 

457 =(« 93 j) M.W.N. 37«j = A.I.R. 1933 Mad. 37^=. 
160 Ind. Cas. 254. 

—Art. 132 — Taxes on property* 

A suit for tlic recovery of a sum of money due on 
account of house-tax and water-tax under U. P. Muni- 
cipality Act is a suit lo enfune pa>Tiient of money charged 
upon immoveable property wiilJn the mcaiiing of Art. 132, 
.Limitation Act. 42 Cal. 623, Kcl. on. 123 Lid. Ca^ 
379=A.LR. 1930 All. 530. 

14. Third party paying mortgage. 

—Art. K32 — Third party paying mortgagee* 

L purchased an oil-well subject to a mortage in 
favour of B and right of presumption in favour of 
•He made payments to the murtgagee B in part salis- 
action of tlie mongage-deenre on the oil-well, such 
payments being ncccssaiy to save the oU-well, 

Heldf that L had a charge for the amounts paid, as 
•xgamst M who exercised l&is right of pre-<*mpuoo aj 
Well as against persons cLumuig durough 


VMiere a mortgagee is not bound by the terms of the 
mongage to rnt<*r into possession of the mortgaged pro- 
pMTty aud to apply the rents and profits thereof towards 
the payment of the debts th >ugh he has power to do so, 
tlie mtTc fact dial the m ingagee permits the mortgagor 
to rca ive the rents and profits from a certaui years does 
not give rise to a cause of action. No specific lime having 
been fixed for the payment of the debt the money does 
not become due and the cause of action does not arise 
until dem.uid for the payment of the m>rtgige debt 
is made by the mortgagi'C and is refused by the mort- 
gagor. L.R. 57 LA. 194—3+ C.VV..NI. 85^=5} M.L.J. 
3 79 B 126 Ind. Cas. 417*54 Bom. 493=32 Bom.L.R. 
1527=1930 A.L.J. 1338=52 C.L.J. 539=A.LR. 1930 
F.C. 188 (F.C.). 

■ ■ Art. X32 — Uaufrisctuary mortgaga* 

Where a usufructuary mortgagee who is dispossessed 
of the mortgaged property owing to sale for arrean of 
revenue aln rwards sues for mortgage money or i.i the 
alternative for povsessi<>.i, liis sn.i i^^giveriieJ bv 13 
yearb’ rule of limitation and not by six years rule. 8 
Fat. 56g=A«LR. 1929 Fat. 209. 

Art. 132 — U iufnictuary mortgage-— Slmpla 

mortgage usufructuary* 

Where the mortgage is a combination of usufructuary 
wiili simple mortgage, a suit to recover mortgage money 
from lamb brought after 12 years of the execution of 
the mongage-dted is bara*d by Art. 132. A.I.R. i^Q 
P.C. 139, Rel. on. t20 lud. Cas. 9i=A.LR. 1929 SLmI 
235 - 


—Art* 132 — Uaufroctoary mortgage* 

WlaTC under a usufructuary mortgage the mort- 
gagi c w as to retain possession of Uic land until repayment 
ul the mortgage money and to appropriate the usufruct 
in lieu of interest and he continuiHl in possesssoD but 
was dispost(*SM:d by defendant mortgagor. 


Held^ that limitation for mortgagee's suit for possessioo 
or mortgage inom^y began from ihe date of dispossession. 
112 Ind. Cas. 655=8 Pat. 68= lu P.L.T. 4i=A.lJL 
1928 Pat. 582. 


Where a mortgagor covenanted to deliver possen 
o\xr die mortgaged propatty, but the mongagee c 
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not obtain possession, a suit to recover money is governed 
by Art, 132, 95 Ind. Cas. iod=A.I.R. 1926 All. 551. 

Art« 132 — Usufructuary mortgage — Disposses^^ 

sioa on different dates. 

The plaintiff took usufructuary mortgage kno\ving 
that some of the villages were already mortgaged. The 
villages, subject to the prior mortgage, whose possession 
he had never obtained were sold in execution of a decree 
of the first mortgagee. He however was content to 
have the remaining villages as his security. Sub* 
sequently he was dispossessed of the remaining \nllagcs 
upon which he depended for security and therefore in- 
stituted a suit for mortgage money. 

Heldf the suit was not barred by limitation. The 
plaintiff^s cause of action arose only when he was dis- 
possessed of the remaining villages which he has accepted 
as a sufficient security on his mortgage. 64 Ind. Cas. 
768=44 Ail. 77=19 A.L.J. 827=A.I.K. 1922 All. 197^ 

Art. 132 — Usufructuary znortgage. 

Where there is no covenant to pay, on the part of the 
mortgagor, the right of the mortgagee to sue under S. 68 
{c) of the Transfer of Property Act arises when the mort- 
gagor fails to deliver possession of property to the plaintiff. 
41 Mad. 259 (F.B.), Foil. 62 Ind. Cas. 723 = 13 M.L.W. 
4348A.I.R. 1921 Mad. 636. 

Art. 132 — Uaufroctuary mortgage. 

Where a usufructuary mortgage provides Uiat if the 
mortgagee is dispossessed, he should be entitled to recover 
the amount advanced by him, and where the mort- 
gagee docs not obtain possession of the property, he is 
entitled to recover the mortgage-money with interest 
as stipulated in the bond. Such claim is not with res- 
pect to a penonal covenant but is to enforce the charge 
upon the immoveable property under the covenants 
in the bond itself. Such a suit is governed by Art. 132 
of the Limitation Act. 

A claim for interest in such a suit is not a claim for 
damages and Art. 132 and not Art. iiG applies to such 
a claim. But wlicrc the claim is interest at enhanced 
rate covenanted for in ease of dispossession, Art. 116 
applies. 63 Ind. Gas. 297 » 2 P.L.T. 229= A. I. R. 1921 
Pat. 403. 

16. Vendor and vendee* 

Art« 132 — Starting point — When the money, 

becomes due — Vendoi^s lien under S* 55 (4J (b), 
T.P. Act — ^Enforcement of — Suit for Starting point 
of limitation — Date of sale — Contract to the 
contrary — What is* 

Under S. 55 (5) (&), unless there is a contract to the 
contrary, t.e., unless tlie seller has agreed to postpone the 
payment of the purchase-money or part of it cither to 
himself or to a third parly, to a future date the amount 
is payable to him or to such third party on the date of the 
sale and '^becomes due*’ on that date, within the meaning 
•of Art. 132, Limitation Act which applies to a suit to en- 
force the lien for unpaid purchase-money, and the statu- 
tory charge in respect of the unpaid purchase money must 
be ctdoTOtd within 12 years from the date of the sale. 
When there is no time fixed U the sale-deed for the payment 
of the amount left with the vendee for payment to the 
creditor of the vendor, nor is any option given to the 
vendor to make the payment whenever it suits him, there 
as DO contract to the contrary and the buyer under S. 55 (5) 
{b) is bound to pay the money to the creditor at the lime 
and place of computing the sale. The money in such a 
case ** becomes due ** of the date of the sale, and a suit 
if not brought within 12 years of the date of the tale-deed, 
would be barred under Art. 132, Limitation Act. 27 Pat. 

398* 

— A rt* 13a — ^Vceidor and veodee — Unpaid vendor^a 
Uan undar 8* 55, T«P. Act* 

An unpaid vendor is given a lien on the property by 
S. 55, T.K Act, and that lien continues while the vendor 

10~P* Y. D.~58 


has an enforceable claim against his v^ucIm: Iji <A 

the purchase considcraiion. Hence wherre in part f>ay- 
ment t»f the purchase consideration the venJn cKn uirs a 
promissory note in favour of the vendor which is kept alive 
by part payments, a fresh period of limitation runs lro:n 
the date of the Iqst payment and the unpaid vendor can 
enforce his statutory Hen under Art. 132, Limitation Act 
within 12 years from that date. A.I.R. igj3 Mad. 28 = 
1942 M.W.N. 631=55 L.W. 740= (1942) 2 M.L.J. 482 = 
I.L.R. (1943) Mad. 405 = 205 Ind. Cas. 293. 

Art* 132 — -Vendor and vendee — ^Statutory charge 

under S* 55 (b), T«P« Act* 

Where a part of purchase -money is left with vendee by 
the vendor at the time of Uie sale of his property to him, 
with a direction that the vendee should pay off a prior 
encumbrance, a statutory charge for the implied purchase 
money is created in favour of vendor under S. 55 (4), T.P. 
Act, and Uic charge can be enforced for the payment 
of the amount due if the suit is within 12 years the origi* 
nal sale-deed, for the charge is a statutory charge created 
by the document and time would begin to run for enfor- 
cement of such a charge from the date of that document. 
A.I.R. 193G AJl. 870= 1936 A.VV.R. 1197=166 Ind. Cas. 
908. 


-Art. 132 — Vendor and vendee. 


Vendor can enforce his charge against property in the 
hands of vendee within 13 years of the date of sale-deed 
under Art. 132. A.I.R. 1934 All. 5a5=(i934) A.L.J. 
682=3 A.VV.R. 697=148 Ind. Cas. 639. 


Art. 13a — Vendor and vendee. 

Vendor and purchaser — Direction to pay prior mo rt- 
gage— Default— Suit against vendee— Suit regarding 
ch^ge governed by Art. 132, and regarding personal 
claim by Art. 116. A.I.R. 1933 Lah. 109=34 P.L.R 
156=14 L. 380=141 Ind. Gas. 435. 


-Art. 132 — vendor and vendee. 


Amount left by vendor with vendee for payment to 
previous creditors is a portion of the unpaid purchase - 
money and the suit to recover the same is governed bv 
Art 132. 9 O.W.N. 1032=8 Luck. :85=A.I.R. 1933 
OucU) 33=141 lad. Cas, 468. 


Art. 132— Vendor and vendee — Compeneation 

to vendee* 

Article 132 is restricted to cases in which payment or 
compensation is sought to be enforced out of the property 
on which it is charged, and where the plaintifT is only 
seeking a personal remedy. Thus where the vendee was 
to receive compensation from the vendor if on partition 
less area fell to the share of the vendor, a suit by the vendee 
is not governed by Art. 132. 72 Ind. Cas. 897=A.I.R. 

1923 Lah. 23. 

^Art. 13a— Vendor and vendee— PurchMo-mone, . 

Suit to enforce statutory ch^e for unpaid purchase- 
money should be brought within 12 years of the sale un- 
less parlies have by proper instrument clearly expressed 
their intention to extend the period, 82 Ind. Cas. 481 = 
20 M.L.W. 484=1924 M.VV.N. 7^5=A.I.R. 1924 Mad. 
854. 

^Art». i3a» III— Vendor and vendee— Vendor** 

lien— T.P. Act, S. 55. 

The charge which a vendor obtains under S. 55, T.P. 
Act isdificrent in its origin and nature from the vendor’s 
lien given by English Courts ofBquity to an unpaid ven- 
dor The arucic applicable to a suit to enforce the statutory 
lien is Art. 132 and not Art. 111 and the vendor has for 
such a suit 12 years Irom the date of sale. (1905) 29 M 

305. 

[This view has been afTnned by the Legislature bv the 
chimge in Art. in Ed.] . 
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17. Msscellancousi 

■ Art* 132 — Miscellaneous* 

English Limitation Act or decisions thereunder do not 
apply to words of the article {obiUr.) 99 Ind. Cas. 650= 
48 All. 457 = 53 I. A. 187 = 24 A.L.J. 73 =1926 M.W.N. 
52 =24 ^I.L.U^ 241=31 CAV.N. 324— A.I.R. 1926* 
P.C. 85 {P.C.). 

Art* 132 — MiscoUaneoas — Recurring liability 

A suit lor recovety of a recurring liability arsing every 
year is not barrd by mere failure to sue for the money for 
any particular year for more than 12 years. 91 Ind. Cas 
411— .\. I. R. 192G Cal. 552. 

Art. 132— Miscellaneous — Dekk* Agri. Rel. Act, 

S. 48. 

The limitation prescribed for a suit or application of. 
the kind referred to in S. 48 of the Dekkan Agriculturists 
R<‘licf Act is 12 years. 13 Bom.L.R. 28*1 « 10 Ind. Cas. 
9 »o. 

Art, 132— Miscellaneous — “Actual demand not 

necessary.*^ 

Actual demand is not necessary uiKl« r Art. 132 of 
Limitation Act evern though money is made payable, 
on demand” 18 M.L.T. 459=- (1916) 1 MA\.N. 

I2i»3i Ind. Cas, 335. 

— — Art# 132— -Miscellaneous — C.P. Tenancy Act# 
S. 38. 

Al t 132 covers a suit Ijy a Hrst luuru-ngee against a 
second mortgage e for dui ^ from Ou' morigag<jr, where the 
secnijd mortgager l^ad forrc hjsetl ihr moiigage and ihctx 
sold it 10 the M.iigu/ar uiaUr S. 38, C.P. Tenancy 
Act. 12 N.L.K. 90=34 IjuI. Cas. 704. 

Arts. 132 and 135 — Miscellaneous — Foreclosure 

suits- Limiiiuion . prior to Act 9 of 1877 — Act 
15 of 18715 Arts. 132 and 135* 

l oiixiosure suits were UJlkIlo^vll before the Act 15 of 
1877 and suits by a mortgaged for possession by foreclo- 
sure N\cic trraterl either as an enforcement of a charge 
under Art. 132 or as suits for possession of the mortgaged 
property under Art. 135 of Act 9 of iSyr, 16 O.C. 
157=^20 Ind. Cas. 485. 

— —Arts, 132, 147, Ss, 31 — Miscellaneous — Appli- 
cability of S. 31 (o appeal pending before High Court 
on remand by Privy CouncD. 

A case pending before the High Court on remand by the 
Priv')' Coiiiu il by reason of the latter holding that Art. 147 
only ap]>lied tcj English morigagc.s at the time of the pass- 
ing (>f Act of igoB, falls within the benefit of S. i of Act, 
9 of igoU. (1908) 32 M. 312^*5 M.L.T. 287=4 

Ind. Cas. 501. After remand by P.C. in 30 M. 426= 
34 LA. 187, Supra. 

Art. 132— Miscellaneous— Special Bench, 

powers of# 

A special Bench to wliich a question involving the re- 
consideration of a decision of a Full Bench was rclerrcd 
canntJt consider the correctness or otherwise of a decision 
of a Full Bench on another question not referred and 
which wa.s raised in the course of the argument before 
the Special Bencli. In the present ease which came from 
the Sambalpur District. 

Held, that the Full Bench ruling in 14 C. 730 applied, 
and that the suit which was for the loreclosurc of a mort- 
gage by conditional sale was governed by Art, 132 and 
not by Alt. 147, and having been instituted more than 
12 years after the due elate \vas baiTcd by limitation* 
The Special Bench gave elh ct to the plea of limitation 
although it was never rais4*d in either of the Courts below 
nor even in the memorandum of appeal to tire High 
Court, and was lakch for the first time before the Special 
Bench, the majority being of opinion that the point arose 
on the face of the plaint and die re was no question of fact 
to be enquired into to enable llie Court to dispose of it» 
Uoojyix C*W.N. 939=6 C.LJ* 237=34 C. 941 (S.B.)* 


Art* 133 — Applicability# 

Where the property tr ansferred is claimed in the suit by 
a Mahant who alleges that it belongs to a religious insti- 
tution, the rule of limitation governing the suit , depends 
upon the nature of the property. The absence of finding 
as to whether the property belongs to the religious insti- 
tution or is the private properly of the alienor makes 
judgntent of lower Court defective and case should be 
sent back for retrial. A.I.R. 1930 Lah. 191. 

Art. 133 — Pledge by trustee* 

Where an executor pledges trust property with a Bank 
and the beneficiary sues the Bank for recovery thereof. 

//if W, that Art. 123 does not apply as it docs not include a 
case of pledge or mortgage. 67 Ind. Cas, 761 =24 Boro.L« 
R. 513 = A.LR. 1923 Bom. 135. 

Art, 134. 

Synopsis# 

1, Applicability* 

2, A»sigumont of mortgage, 

3, Burden of proof* 

4, Date of transfer* 

5, Foreclosure decree# 

C. Good faith. 

7. Involuntary transfer, 

8# Mortgage by conditional sale# 

9. Permanent lease of trust' property# 

ID# Possession under transfer, 

XX# “Purchased#** 

X2# Redemption by one mortgagor# 

13# Scope, 

14# Starting point, 

15. Sub-mortgage, 

16# Transfer of absolute right# 

17, Trust property, 
x8# Miscellaneous* 

X. Applicability * 

Art, X34 — Applicability# 

The sections have no retrospective application. 11 
P.L.T. 403 = A.I.R. 1930 Pat. 455. 

Art* 134 — .\pplicabiliiy — (Before amendment of 

1929) — Transfer under which possession is not taken by 
transferee — Art. 134 dors not Apply. A.I.R. 1940 Mad. 
920= (1940) M.W.N. 907= (1940) 2 M.L.J. 409. 

Art. 134 — Applicability — Simple mortgage exe- 
cuted by usufruciuai*y mortgagee. 

A simple mortgngc executed by a usufructuary mort- 
gagee on an assiTiion that he is die full owner of the pro- 
perty mortgaged, dors not come within Art. 134 of the 
Liinitation Act. Under ibis article, the transfer by the 
mortgagee must be a transfer with possession to the trans- 
feree, at least a traasfer which would entitle the transferee 
to get possession from his vendor. 52 C.W.N. 443=* 
A.I.R. 1947 Ca!. 461. 

Art# 134 — Applicability. 

“ Transfer ” in column three refers to transfer ofposses- 
sesion and not merely to conveyance of tirle — Tranaer by 
mortgagee — Possession not given on date of transfer — 
Suii for possession and redemption by vendee ol original 
mortgagor— Art. 134 docs not apply. (1938) M.W.N. 
H7 =(i938) i M.L.J. 101 =A.I.R, 1938 Mad. 394—180 
Ind. Cas. 468. 

Art# X34 — Applicability# 

The transfer <>i property mortgaged contemplated by 
Art. 134 is something other than an express transfer of the 
original moitg.'igc. .\rt. 134 contemplates a transfer by a 
mortgagee purporting to transfer a larger interest titan 
that given by the mortgagee or at any rate an interest un- 
encumbered by a mortgage. 117 Ind. Cas. 22=51 Alu 
367«I929 A.L.J. 566=56 I.A. 192 = 33 C*W,N. 761=3* 
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Bom.L.R. 854=30 M.L.W. 76=50 C.L.J. 74=1929 
M.W.N.676=A.I.R. 1929 P.C. 158 (P.C.). 

— — Art. 134— AppUeabiJity. 

Art. 34 applies even to transfers by trustee’s and mort- 
gagees and there is no distinction between transfers by 
these two classes. 118 Ind. Cas, 682=A.I.R. 1929 Nag. 
267. 

Art.x34 — Applicability — Successive transferees. 

Art. 134 is limited to cases where the property mort- 
gaged has been transferred by the mortgagee for a valu- 
able consideration. That article applies only to cases 
where a transferee for value from a mortgagee, takes that 
which is de facto a mortgage, upon a representation made 
to him and in the full belief that it is not a mortgage but an 
absolute title. Tl.c article caimot protect persons who arc 
not transferees from the mortgagees, but arc transferees 
from persons other than the mortgagees or their heirs, 
€.g., transferees from mortgagee’s transferees. 

Any person who seeks the protection of Art. 134 must 
strictly bring his case within that article. 99 Ind. Cas. 
28 o=A.I.R. 1927 All. 177. 

——Art. 134— Applicability. 

What has to be determined in a case where Art. 134 
is relied on by one of the panics is whctlicr any tide adverse 
to that of ilic original mortgagor has bven set up by the 
deed of transfer concerned and Art. 134 does not apply 
where the niortgagce only transfers his mongagee right to 
a third person. 103 Ind. Cas. 255=A.I.R. 1927 All. 
689. 

' Art. 134 — Applicability — “ Transfer ” implies 

transfer with possession. 

“ Trarisft r in Art. 1 34 implies that the transfer must be 
a transft I vi i»h j osHS.Mon, arid unless the transferee has 
been in possession for twche >tars a suit against him \souId 
not he barnd under Art. 134. 11 the transferee did not 
obtain pos:issi<)n in pursuai.te of the transfer, An. 134 
would not apply at all. 40 Mad. 104 (I-.B.), l oll. 97 
Ind. Cas. 922 = 1 Luck. 529=3 O.W.N. 693=A.I.R. 
1926 C'Udh 594. 

—Art. 134 — Applicability. 

Art. 134 controls both An. >40 and 148. 92 Ind. Cas. 
63=47 All. 803=23 A.L.J. 69 i=A.I.R. 1925 All. 707. 

Art. 134 — Applicability. 

An. 134 applies only to cases where there is a transfer 
of j/osMssion, and the tiansfene can claim die benefit of 
the law of limitation only when he as enjoyed twelve 
years’ pos«»»ion. 23 Ik>m. 614 ; 29 All. 47 *» Foil, 
go Ind. Cas. 1011 = 3 Rang. 367=A.1.R. 1925 Rang. 377 

—Art* 134 — AppUcablUly* 

Ails \y\ ii iUitndcd to protect the rights of persons in 
possession uho might have obtained by transfer front the 
mongt ge Ihfgi r rights tlian what he p/Wssed for valua* 
bic coiaidc ration and who rcmainid in unqualified ci^oy- 
meiit for over 12 years. But the iraiofcr must be with 

f >ouc&sion of followed by possession witli its necessary 
neidents or ingredients. t8 A.L.J. 995»A.I.R. 192X 
A. 389. 

«— Art* 134— Applicabflitya 

An« 134 has no (fleet where a mortgegre tramfen hii 
righis as sutb but Las 1 fleet only wlu-re he purports to 
transfer propriitary righu. 2 O.L.J. 483*82 In^ Cai. 
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—'’Art* 134 — Applicability — Trmnalar of mort- 

gageo^aftghn , 

The ankle docs not apply where the right of a morU 

f agte and not full ownrnhip is transferrra. 97 P»VV. 
t9t3«^t37 PX.R* 1913*19 Ind. Cas* 122. 


Art* 134— ^Applicability* 

Art. 134, only applies in cases wlirrr (he j)ui chaser is 
the purchaser of an absolute ti(lenn<l not tnrn ly c.f the 
mortgagee's right in the land. rG M.L.J. M 

501 = 1 M.L.J. 290. 

2. Assignment of mortgage* 

■ Arts* 134 and 148— Assignment of mortgage — 
Suit for redemption of mortgage. 

The plaintiff’s father mortgaged, in 1882 certain land 
with posscssL'n. The original mortgagees rcmoriG^»ged 
the lands to ^efendantsin 1883, The plaintiff sued to 
redeem his mortgage in iyi6, when the defendants resis- 
ted on the ground that the plaintiff's claim against them 
was barred under Art. 134, Limitation Act ; Htld^ (ha fihe 
suit w as quite in time for it was governed by Art.i 148. 
{Pit Mccltady C.J .). — A suit to k cover pos5ession is not 
tl.c san.c ihiijg r$ a si.it 10 rccl<<m, the period of limi- 
t:.tlon for which it is sixty yeujs under An. 148, w ill not> 
difcaud n:eiely because his murigagee transfer.'^ the mort- 
gage to another pcnoJi. 44 Bom. 614=22 Bom.L.R. 
802*57 Cas. 568. 

3. Burden of proof. 

Art. 134 — Burden of proof — Initial onus of 

proof of time of knowledge of transfer. 

Under Art. 134, the onus initially lies on the plaintiff 
to prove as to when he came to know’ of the transfer. He 
must establish that he had knowledge of the transfer within 
12 years of the suit. If he shows this, the onus is shified to 
the transferee to prove that the transfer was before 12 
years of suit and that the plaintiff had knowledge ct it. 
A.I.R. 1942 Pesh. 39=200 Ind. Cas. 732. 

— - Art. 134 — Bnrdon of proof of dnte of knowledge 
of transfer* 

The question whether notice, actual or constructive, on 
the part of the transferee that the transferor licid only 
mortgagee righis in the properly transferred, is wholly 
irrelevant for the purpose of An. 134. Tlie transferee is 
not bound to satisfy himurlf that his transferor’s title is 
that of an absolute owner. 

Where ihe right of a mortgagor to redeem lla- mortgagee! 
property has been extinguished by Art. 1 34, the anundment 
introduced in 1929 will not revive the right. 

In a suit governed by Art, 134, as it stood before 1929, 
the onus is on tlie plaimifT to allege and prove that 
he knew of the trarufer only witliiu 12 years of the suit. 
9O.W.N. 835=A.I.R. 1933 Oudh 38=140 Ind. Cas. 
182. 

4. Date of transfer. 

^Art. 134 — Date of transfer. 

Under the Art. 134 date of transfer jj theVdateVof the 
transfer of the property or title. If the transfer is by regis- 
tered iiutrunient, that date is the date of the instrument. 

24 C.W.N. 690=58 Ind. Cas. 705. 

5. Foreclosnre decree. 

Art. 134— Foreclo.ure decree— Property pnr- 

chased by def en dant — Puiane morteasee *01112 

Limitation. 

A person who had purchased a property in a foreclosure 
decree obiahied by a prior coiiditionaJ mortgagee without 
the puisne mortgagee being impleaded as a party in that 
suit cannot m a suit by the latter against him plead Art. 

134 as he is not a transferee from a mortgagee. 36 
All. 327“I2 A.L.J. 457=«3 Ind. Caa. 559. 

6. Good faith. 

Art. 134 — Good faith— Queatlon of bona fide* 

or notice of transferee. 

Thr meaning of Art. 134 is clear. No question of bona 
jtdtt or notice of the transicree arises under it. It is the 
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first principle of the inicq:^rctaiion of statutes that nothing 
extraneous should be comidcred in imcri>reting a statute 
when its moaning is unambiguous on the face of it, A,I.R. 
1942 Pesh. 39 = 200 Ind. Cas. 732. 

Arts, i34> 148 Good faith — Transferee not 

acting in good faith. 

In the ease of transfer by a mortgagee, only a transferee 
with a bona JuU belief at the time of the conveyance can 
claim the pruu-ction of Art. 134, in other ease the suit to 
redeem against him is governed by An. 148, 32 P.L.R, 

35g = A.LI<. 1931 Lah. 464=132 Ind. Cas. 184. 

Art, 134 — Good faith — Bona fidcs of transferee » 

whether material. 

Art. 134 is not restricted in its application to transferees 
in good iaifli and there is no distinction in this respect bet* 
ween transferees from trustees and transferees from men- 
gagocs. 

Art. 134 is, therefore, applicable to a suit to recover 
proj)rrty mortgaged and afterwards transferred by the 
mortgager for valuable consideration even if the trans- 
ferer is not a bona JiJe piirchas<T. A.I.R. 1931 Lah. 
129 = 32 P.L.R. 17=130 Ind. Cas. 780, 

Art, 134 — Good faith — Bona fidcs of transferee, 

whether material. 

Per CostfUo, J . — In the ease of a transfer of immovable 
property by a mortgagee for valuable consideration, the 
absrnce of bona Jides on the part of the transferee is imma- 
terial. Therefore, if the transferee has merely construc- 
tive notict* of the defect of the transferor’s title, he is not 
precluded from taking shelter behind the provisions of 
Art. 134. 

Whether actual knowledge on the part of 
transferee is immatcriaL 

Per Suhrawardy, J. — Art. 134 applies both to traiisfeiees 
from trustees as from mortgagees provided the transf r was 
for valuable consideration and of absolute title and it is 
immaterial for the purpose of applying Art. 131, whether 
the transferee had notice or not. 58 C. 234=A.I.R. 1931 
Cal. 1 13 = 34 C.W.N. 961 = 130 Ind. Cas. 275. 

Art. 134 — Good faith — Want of good faith. 

A suit for redemption by a purcliascr of the interest of a 
mortgagor against the transferee of the rights of tlie mort- 
gagee with notice of the right of the inurtgagee is not gover- 
ned by Art. 134 since the article is designed for the pro- 
tection of the transferee who has been made to believe by 
the mortgagee that he was transferrring the full proprie- 
tary title in (lie property. 32 Bom L.R. 687 = A.I.R. 
1930 Bom. 292. 

Art, 134 — Good faith — Transferee with notice — 

Article applicable. 

Art. 134 would apply both to transferees from trustee 
as from mortgagees provided the transfer was for valuable 
consideration and of absolute title. The question of 
bona fide on the part of the transferee is immaterial. 

Per CosUUoy J * — Whether actual knowledge on the part 
of the transferee is immaterial is pcrlmps a question on 
which there remains some little doubt. 34 C.W.N. 961 = 

58 Cal. 234=A.I.R, 1931 Gal. 113. 

Art, 134 — Good faith — Transferee with notice — 

Article not applicable. 

The omission of the words “good faith “ from Art. 134 
docs not entitle a person, who purchases with full know- 
ledge that his vendor’s title is merely that of* the mort- 
gagee, to the benefit of that article. 118 Ind. Gas. 659 
^A11.). 

^Art, 134 — Good faith. 

The fact that there was no reason on record for the 
vendee to believe that his vendor had absolute title to the 
property which he could transfer, other than die bare 
assurance of the vendor that he had such title does 
not necessarily prove that he did not belive that 
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his vendor had such title nor is it a sufficient reason for 
holding that he bargained for a transfer of a right that did 
not exist. 119 Ind. Cas. 154=A.I.R. 1929 Mad. 417. 
Art, 134 — Good faith. 

Good faidi is immaterial and Art. 134 applies even if 
the transferee known that the transferor was only a mort- 
gagee. 118 Ind. Cas. 682 = A.LR. 1929 Nag. 267, 

Art, 134 — Good faith — Transferee with notice — 

Article applicable. 

In the Limitation Act of 1877 as in the Act of 1908 
the expressions “ bona fide'' and “good faith“ which found 
a place in the Acts of 1859 1871 have been deliberately 

deleted from the article. This indicates that the section 
applies not only to eases of purchase and transfer bona 
fide or in good faith but ako to eases where there arc 
transfers of property either by the trustee to by the mort- 
gagee, whether bona fide or not. A.I.R. 1927 Is 4 ad. 1028. 

- ■ Arc, 134 — Good faith— Absolute transfer neces- 
sary, 

Ik fore Art. 134 can be held applicable to a ca^e there 
must be a real transfer and that the transfer must be an 
absolute transfer of the property itself and not a mere 
assignment of ihc mortgage, U’hcrc, therefore, the trans- 
feree in spite the fact Uiat hckncw:or had reason to believe 
that the transferor was only a mortgagee still stipulated for 
an absolute transfer of the land and obtained it, the mere 
fact that the transferee knew or liad reason to believe 
that (lu* transferor was merely a mortgagee or a limited 
owner cannot really a fleet th queston of the applicability 
of this article. A.I.R. 1927 Mad. 1028. 

Art. 134 — Good faith. 

A purchaser from a mortgagee with conditional sale 
who dos not enquire as to whether the mortgagee had 
acquired full proprietary rights by proceeding under 
Bengal Land Redemption and Foreclosure Regulation is 
not bona fide purchaser, 96 Ind. Cas. 886= A.I.R. 1926 
Lah. 676. 

Art, 134 — Good faith. 

Art. 134 applies only to bona fide purchasers and to other 
purchasers Art. 148 applies. 96 Ind. Cas. 886= A.I.R. 
1926 Lah. G76. 

Art, 134 — Good faith — Transferee with notice' 

Where both the transferor and the transferee knew 
that the transferor was unable to confer a higher right 
than that ol a sub-mortgagee on the transferee, and nei- 
ther the transferor nor ihc transferee honestly believed 
that the full ownership was being passed, the mere inser- 
tion of some words in the document, which might be 
construed as if they were the w'ords of a person, capable of 
passing a title of full owner to his transferee, do not confer 
full ownenhip on the transferee. 34 M.L.J, 431, rcl, on. 
The question whether the transferee from a mortgagee 
took an absolute interest or only a mortgage interest is 
question of intention. 93 Ind. Cas. 276 = 23 M.L,W. 63 
= 1926 M.W.N. 152 = A.I.R. 1926 Mad, 311 = 51 M.LJ* 
45 *- 

Art, 134 — Good faith — Transferee with notice — 

Article applicable. 

Art. 134 applies even where a deed of transfer is a 
sale-deed and what was bargained by the transferee is 
also an absolute sale though he knew that the transfer 
has only a mortgagee^ interest. A.I.R. 1923 P.G, 175 > 
Foil. The omission of the words “ in good faith which 
appeared in the Corresponding articles of the Limitation 
Acts of 1859 and 1871 is not without any significance 
and the onus is not on a purchaser of the full interest 
from a mortgagee prove that he acted in good faith before 
he can plead limtation. 92 Ind. Gas. 342 = 49 Mad. 29 
= 1925 M.W.N. 866=22y M.L.W. 885=A.I,R. 1926 
Mad. 81=49 M.L.J. 634. 
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•Art. 134 — Good faith — Transferee with notice — 
Article applicable. 

A suit by mortgagor to recover properly from a iransfcr- 
rte of absolute title from mortgagee, is governed by Art. 
134 and not by Art. 148. 44 Bom. 614, Not foil. 

Under Art. 134 the transferee without notice and the 
transferee wiih notice are on the same footing. 47 Cal. 
866 and A.I.R. 1922 Bom. 234, Foil. 97 Ind. Cas. 
874= I Luck. 423=29 O.C. 353=3 O.W.N. 674=A.I.R. 
1926 Oudh 547 (F.B.). 

Art, 134 — Good faith — Transferee with notice — 

Article applicable. 

Art. 134 b not restricted in its application to the 
purchaser in the good faith, but applies equally to an 
alienee from a trustee for value, even when he takes Ac 
property with full knowledge, that the alienor is acting 
in excess of his power. 127 P.R. 1908 (F.B.), Foil. 37 
All. 660, Not foil. 95 Ind. Cas. 699 (Lah.). 

^Art. 134 — Good faith — ^Transferee with notice — 

Article not applicable. 

Art. 134 does not apply to a suit by a mortgagor to recover 
possession of Ac mortgaged property from an alienee of 
Ae mortgagee who has taken wiA notice of the mort- 
gage. Such a suit is governed by Art. 148. 
91 Ind. Cas. 87=20 S.L.R. 277=A.I.R. 1926 Sind ' 

» 45 - 

Art. 134 — Good &dth — ^Transferee with notice 

— ^Article inapplicable. 

Art. 134 does not apply to a suit by a mortgagor to 
recover possession of the mortgaged property from an 
alienee of the mortgagee who had even constructive notice 
of Ac mortgage. Such a suit is governed by Art. 148 of 
the Act. 44 Bom. 614, Foil. 89 Ind. Cas. 189=27 
Bom.L.R. 66 i=A.I.R. 1925 Bom. 417. 

Art. 134— Good faith — Transferee with notice 

— Article not applicable. 

Alt. 134 applies only against a transferee wiA a bona 
fide belief at the time of the alienation while as a gainst 
other transferees a suit for redemption is governed by Art. 
148. 9 Bom. 475 ; 15 Bom. 583 ; 45 Ind. Cas. 975 ; 68 
Ind. Cas. 734, Not foil. 80 Ind. Cas. 321 — 6 L.L.j. 
I5I=A.I.R. 1924 Lah. 468. 

Art. 134— Good faith— Transferee without 

notice. 

A transfer by a mortgagee docs not stand on Ac same 
footing as a transfer by a trustee, where the transfer is 
made by a trustee for a valuable consideration, the 
question of good faith becomes pracdcally immaterial for, 
if Ac transferee has acquired the property from a trustee in 
good faith for a valuable consideration without having a 
notice of the trust, he acquires an immcfliate title to the 
properly under S. 64 of the Indian Trusts Act ; but if he 
has not acted in good fai A and paid valuable considera- 
tion, he acquires and has title after Ac lapse of Ae ^riod 
fox extinguishing the right of the beneficiary 
lo follow the trust property in his hands, ^^'he^e the trans- 
feme purchases in good fai A and for valuable considemtion 
wiAout having any notice that Ac tra^cror had no higher 
interest Aan t^t of a mortgagee. Article 134 protects him 
from a claim by Ae mortgagor unless the mortgagor 
enforces his rights as against such transferee wiAm X2 
yean from the dale of the transfer. 37 All. 660 and 23 
O.C. 125, FoU. 77 Ind. Cat. 737=26 O.C. I97=A.I.R. 
1924 Oudh 44. 

Art. 134— Good faith— Tnuiaferoo svich notice— 

Article sot app l i cab l e . 

Art. 134 could be availed of by a transferee from a 
mortgagee to resist the suit for pouesiion of Ae property 
tranifcrred to him but it has no where been laid down 
Aat the transfer itself conveyed a valid title to the trans* 
feree. If it can be shown that the transferee from a 
mortgagee knew that the title of his transferor was not 
free from doubt and such transferee took no steps whs:- 


ever to clear up that doubt, hr < an hardly < l.iiin tli<' brnr- 
fit Art. 134. The omission of the words “in poorl 
from Art. 134 d«M's not rnlitlr aprrson who jiitn liasrs 
with full knowlrdrr fh.Tt his vendor’s title is nuTi iv that 
of mortgager, to the benefit of that Article. 71 IikI. 
Cas. 577 = A.I.R. 1923 Lah. 219. 

Art. 134 — Good faJtb — Purchaser without 

notice. 

A person who piirchasi-s a right which he honcslly 
believes to be a full proprietary right and which is so 
described in the deed of sale can claim the benefit of the 
the Article 134, Limitation Act, even though by tbc exer- 
cise of diligence he might have discovered that his trans- 
feror was only a mortgagee. 

Burden of proving knowldgc of tlie transferee lies on Ac 
person who asserts that a transaction was something diff- 
erent from what, on Ae face of it, it pujports to be. 67 
Ind. Cas. 572=9 O.L.J. 173=25 O.C. ii5=A.I.R. 1922 
Oudh 7. 

Are. 134 — Good faith. 


The right of possession of the heirs of the mortgagor 
against Ac mortgagee and Ac vendee from the mortgagee 
is barred after 12 years from the date of transfer, and no 
question of bona fides need be enquired into under this 
article. 12 O.C. 84=2 Ind. Cas. 250. 

Art. 134 — Good faith — Knowledge of limited 

interest. 

Knowledge of Ae limited nature of Ac transferor’s title 
will not disentitle the transferee from taking adi’antage 
of Art. 134; but it will be an important piece of evidence in 
judging what interest Ae transferee intended to take. 
G.L.J. 546, F0II.40 Mad. 745=32 M.L.J. 24=40 Ind. 
Cas. 531. 

Art. 1 34 — Good faith — Purchase of mortgagee’s 

right with knowledge. 

The omission of the words “in good faith ” in Ae Limi- 
tation Act docs not entitle a person, who purchases with 
full knowledge that his vendor’s title is merely that of 
mortagage to Ae benefit of Art. 134 of the said Act. 37 
All. 660= 13 A.L.J. 945=30 Ind. Cas. 956. 

Art. 134 — Good faith — Notice. 

Under Art. 134, Limitation Act, the transferee without 
notice and the transferee with notice aie on the same foot- 
ing. The element of hardship in the case of a transferee 
without notice is minimised by the system of Registra- 
tion. 47 Cal. 866=24 C.W.N. 690=58 Ind. Cas. 705. 

— Good faith — ^Alienation of debuiter 

property. 

Alienation of debuiter property by a shebail though in 
excess of his powers falls under Art. 134 if the transferee 
was ignorant of Ae fact that the transferor had exceeded 
hu powers, g Ind. Cas. 133 (Cal.). 

Art. 134 — Good faith — Porchaser at a Court 
sale. 

The purchaser need not prove Aat he purchased 
“ wiAout constructive notice ’ of Ae limited title of Ae 
vendor”. (1917) M.W.N. 5=5 L.W. 250=38 Ind. Cas. 
194. 

Art. 134— Good faith — Applicability of article. 

Art. 134 of the Act applies only when the transferee from 
mortgagee obtains Ae transferee wiA the belief Aat 
the transferor had an absolute tide to make Ae transfer. 

I L.W. 687— (1914) M.W.N. 735=26 Ind. Cas. i. 

Art- > 34 — Good faith — Knowledge of limi te d 
Interest. 

If, at Ae time of purchase Ae purchaser well knew that 
be was not acquiring an absolute interest in Ae property 
as opposed to Ae interest of mortgagee he cannot be 
protected by Art. 134. 23 0 ,C. 125=7 O.L.J. 319= 
57 Ind. Cas. 497. 
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Art. 134 — Good faith — Material question. 

The determine \vh< tlirr Art. 134, Limitation Act, applies 
the question of good faith is very material. If he has not 
acted in good faiih and lias paid valuable consideration 
he acquires a title after die lap«e of the period under Art. 
1 34. If liie transleree takes tlie property in good faith with- 
out notice of the trust and for consideration no occasion 
for applying that article arises. The transfer by a posses- 
siorv inorlgagec of the mortgaged property as it if were 
his own, stands however, on a different footing. If the 
transferee has notice that the transferor has no higher 
iru< r< st than that of the mortgagee, he cannot acquire 
a higher right than that which the transferor actually 
pos'C--.si d within his knowledge or curtail the period of 
limitation provided by Art. 148. Where the transferee 
purchases in good faith and for a valuable consideration 
without notice that the transferor had no higher interest 
than that of a mortgagee, Art. 134 protect him. 6 O.L. J 
384—53 Ind- Cas. 168. 


-Art. 134 — ^Involuntary transfer. 

Tlie Article does not apply to forced sales in execution 
of decree. 7 Ind. Cas. 570 (All.). 

Art. 134 — ^Involuntary transfer — Court sale. 

The Article does not apply to a purchaser in court auc- 
tion. 21 M.L.T. 62 = 5 L.W. 690=32 M.LJ. 85=40 
Ind. Cas. 50. 


- Art. 134— Involuntary sale — Purchaser by 

private treaty from auction purchaser. 

A purchaser by private treaty from an auction- 
purchaser of the rights of a mortgagee is entitled 
to the protection afforded by Art. 134 if he pur- 
chased in the bona fide belief that he was purcha- 
sing an absolute proprietary title and tbe limi- 
tation begins to run from the dete of purchase 
by private treaty. 13 A.L.J. 877,- FoU. A.I. 
R. 1930 All. 417=124 Ind. Cas. 408. 


7. Involuntary transfer. 

Art. 134 — Involuntary transfer. 

Art. 134 of the Limitation Act, can only apply 
to a case of transfer, that is to say, case where title is 
conveyed by act of panics and not by reason ofexecution 
of a decree of Court. 52 C.W.N. 443=A.I.R. 1947 
Cal. 461. 

Art. 134 — Involuntary transfer. 

Article 134 docs not apply to auction-purchasers in 
execution of a decree for sale on simple mortgage. 102 
Ind. Cas. 89i=A.LR. 1927 .\il. G19. 

Art. 134 — Involuntary transfer. 

Art. 134, Limtation Act, cannot possibly apply to a 
transfer inLiliim or by operation of law or in execution. 
A.I.R. 1927 Mad. 1028. 

Art. 134 — Involuntary transfer. 

Art. 134 does not apply to auction-purchaser of mort- 
gagor’s intcre.st, in a c’.ecree against mortgagee. 79 Ind. 
Cas. 466=19 S.L.R. 268=A.I.R. 1925 Sind. i67« 

- ■ A rt. 134 — Involuntary transfer. 

5?^ Where, pending a suit for a declaration of a certain 
property being subject to a trust, the same was so'd in 
execution of a decree and the auction-purchaser entered 
into possession. 

Held, that the adverse nature of the possession of the 
auction-purchaser is not affected by the subsequent 
declaration of trust made in the suit. 74 Ind. Cas. 492 = 
18 M.L.W. 903=40 C.L.J. 20 = 2 Pat. L.R. 104=21 A.L. 
J. 730=50 I.A. 295 = 25 Bom.L.R. 1275=28 C.W.N. 495 
= 46 Mad. 715=33 M.L.T. 285=4 L.R.P.C. 180=1924 
M.W.N.25=A.LR. 1923 P.C. 175=45 M.L.J. 588 (P.C.) 

— - Art. 134 — ^Involuntary transfer. 

Art. 134 docs not apply to execution sales. 74 Ind. Cas" 
630=50 Cal. 45=36 C.L.J. 35=A.I.R. 192303!. 1. 

Arts. 134, 148 and 144 — Involuntary transfer — 

Mortgagor getting a redemption decree but not 
executing it — Mortgage by the mortgagee as 
owner — Sale in execution thereof — Effect on the 
mortgagor. 

In 1861 the mortgagor usufructuarily mortgaged the 
property to the mortgagee and sued for redemption 
which was decreed upon payment of a certain amount tut 
the mortgagee remained in possession as the property was 
not actually redeemed. In 1889 the mortgagee mortgaged 
it describing himself as absolute owner and the property 
was sold in execution of a decree on the latter mortgage 
and purchased by the decree-holder who sold it to be the 
defendant in 1904. In 1915 the heirs of the original 
mortgagor sued for redemption of the mortgage of 1851. 
Held, that Art. 144 and not Art. 148 or Art. I34was ap- 
plicable. 18 A,L.J. g95=A.I.R. 1921 A. 389. 


Art. 134 — Invcluntary transfer — Purchaser 

from auction-purchaser — Benefit of Art. 134. 

A purchaser by a private treaty from an auction 
purchaser of the rights of a mortgagee, is entitled 
. to the protetion of Art. 134 of the Limitation Act, 
only if be purchased in the 6on<z fide belief that 
he was purchasing an absolute proprietary title. 
13 A.L.J. 877=30 Ind. Cas. 564. 

Arts. 134, 144 and 148 — Involuntary transfer 

— Alienee from transferee. 

A suit, for redemption against a purchaser from 
Ihe motgagee by private sale or a purchaser by 
private agrrenient from a Court auction-purchaser 
whereby the, entire interest is transferred is gov* 
erned bv Art. 134 and not by Arts. 144 or 148. 
(1917) M.W.N. 5=5 L. W. 250=38 Ind. Cas. 
194. 

—Art. 13^— Involuntary transfer — Execution 
sale — Purchase cf mortgage interest. 

A purchaser at an auction sale is not entitled to 
the benefit of Art. 134 of the Limit?tjon Act even 
though the sale purports to transfer not merely 
the mortgagee’s rights which the judgment-debtor 
really possessed, but the entire proprietary rights. 
22 O.C. 72=52 Ind. Cas. 159. 

Art. 134 — Involuntary transfer — Redemption 

suit by subsequent mortgagee — Sale in execution 
of rent decree — Subsequent mortgagee not made 
party — Effect 

Art. 134 should be construed strictly and it .sp- 
plies only where there has been a purchase fro« 
a person who is actually the mortgagee of the pro- 
perty. There must be a subsisting mortgage at 
the time of transfer and plea of limitation should 
be specifically ajieged. A purchaser in execution 
of o mortgage decree does not become a mortgagee 
of the property within Art. 134. A sale of par® 
of a mortgaged property in execution of the rent 
decree by the first mortgagee without joining the 
subsequent mortgagee to the suit is altogether 
Toid. 2(» O.C. 164=39 Ind. Cas. 582. 

Art. 134 — Involuntary transfer. 

Art. 134 applies to a case in which the mort- 
gagee has himself voluntarily sold the property 
and not to a case of a forced sale in execution of a 
decree nor to a sale of the mortgagee’s rights only* 
(1905) A.W.N. 56=2 A.L.J. 234. 

Art. 134 — Involuntary transfer. 

Wliere in execution of a money decree, A’a immo - 
able property, in which his real interest is that of a 
mortgagee, is sold, the auction.pupchaser is' not a 
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purchaser frTm the mortgagee within the meaning 
cf Art. 134, though the property was sold as Ihc 
property of the judginent-dchtor without any limi- 
tation of his interest therein. Art. 134 ouly ap- 
plies to cases whore the mortgagee sells volunta- 
rily. 12 M. 316 overruled. 

*{2) Edd by Shephard and Davies, 
case of Court 8<iles, the sale is complete, for pur- 
poses of limitation, at the date of purchase and 
not at the .late of its confirmation. 11 M. Ij. .1 . 
323=25 M. 99 (F.B.). 

8. Mortgage by conditional sale. 

•Art. 134 — Mortgage by conditional sale. 


Where a vendor not in possession of a full title, 
e.g., a mortgagee under a mortgage by eoiulitio- 
nal sale, purports to convey an absolute title, the 
tranST’Ction constitutes a transfer within the moan- 
ing of Art. 134. A.I.R. 1941 Mad. 666=(1941) 
1 M.L.J. 754=1941 M.W.N. 532=53 M. L. W. 
731=198 Ind. Cas. 308. 

Art. 134 — Mortgage by c.nditional sale — Ap- 
plicability of Article to. 

Art. 134 is applicable to cases where the trans- 
feree from the mortgagee professedly takes an ab- 
«?oluto title to and interest in the property trans- 
ferred The deed of roiiveyance and other evi- 
dence must prove this intention. This article is 
not applicable to cases of movtgnee hy conditio^l 
sale. 34 M.L..T. 431=7 L.W. 482=23 M. b. T. 
•291=(19181 M.W.N. 334=45 Ind. Cas. 975. 

•Art. 134 — Mortgage by conditional sale— 


9. Permanent lease of trust property. 

Art. 134 — Permanent lease of trust property. 

A iicrinaneiit ^ease oC i>roi)ortios set apart for a 
ftimily religions trust cannot be considered as a 
transfer for consideralion contemplated under Art. 
134. Article 144 only applies to U'c 
1922 P.C. 123 and A.I.R. 1922 P.C. 365, Foil 
95 Tnd. Cas. 1002=21 M.L.W. 256=A. I. B- 
1925 Mad. 796. 

Art. 134— Permanent lease — Trust propsrty 

— Suit for recovery. 

The word “transfer” in Art. 134 of the Limi- 
tation Act is wide enough to include a lease in per- 
petuity. 43 Cal. 34 and 40 M. 745, Foil. Under 
Art. 134 of the Limitation Act the period is to he 
reckoned from the date of the alienation. 99 P.R. 
1919=51 Ind. Cas. 795. 

-Art. 134 — Permanent lease — Transfer by head 


Transfer by mortgagee — Redemption. 

Where plaintiff knew of the sale hy his n»ort. 

cagee within tl«roe years of the suit 
the mortgagee’s purchaser h."d notice of the limit- 
S of his vendor but. the the pur 

Phaser had no such notice, held, that the plaintiff 

from” 1 L.W. 687. foil. (1916) 1 M.W.N. 
58=3 L.W. 19=32 Ind. 'OaB. 265. 

Art. 134— Mortgage by mortgagee purport 

ing to be of a proprietary interest »n the mort- 
is ged property— Foreclosure . 

A person who Iona fide purchased from a jnort* 
gageo in possession what is rcprwnted to h,m aud 
*lfat 1.» briieve. ,o be the .b.olute .nterest .e en- 
titled to the protection afforded by Art. 134. The 
w dow of a Usufructuary 

made a gift of tlio mortgaged property to A. H. 

'tor 

Jaflinst A.E. as absolute owner and obtained fore- 
elosore and possession of the property. 

Held, on the finding that P.N. acted bona fide 
and had no reason to suppose that A.S. was not, 
as he represented himself to be, the full owner of 
the property mortgaged, that P.tf. was entitled as 
against tbo representative of the original mortga- 
gor to the protection afforded by Art. 184. 1907 
\.W.N. 138=4 A.L.J. 375=28 A. 471. 


of mutt — Knowledge. 

A permanent lease at a fixed rent for all time by 
.the head of a mutt is not binding on the successor 
in the absence of legal necessity oven if tho renfl 
resevved was adequate at the time of the lease. The 
head of a mutt holds the property of the mutt as 
.a trustee f'lr the mutt though he Ims large adminis- 
trative powers. The sole beneficiary is the mutt 
according to the general rule, 43 C. 707 (P.C.), 
Foil. The position of the head of the mutt enun- 
ciated in 27 M. 435 and 33 M. 265 is changed by 
43 C. 707 (P.C.). 40 Mad. 745=32 M.L.J. 24 
=40 Ind. Cas. 531. 

Art. 134 — Permanent lease — If a transfer. 

A suit by a shebait to recover debutter property 
granted by his predecessor jn office on a permanent 
lease is governed by Art. 134 and must be brought 
within 12 years of the transfer. Shebaits ore not 
successive life-tenants in the management of the 
endornnent but from a continuous representation. 
Limitation rung against them continuously ond not 
as against. iS' h shebait as and when be succeeds to 
the ofTicc. s7 C.L.J. 201=44 Ind. Cas. 567. 

.Art. 134 — Permanent lease— By shebait. 


Art. 134 of the Limitation Act of 1877 only ap- 
plies to flic purchase of au absolute interest and not 
to the grant of a permanent lease. In the Act of 
1908, the word “transferred” was deliberately 
inserted for the word “purchased” in view of the 
decision on the menning of the word “purchased” 
in Art. 134 of Act of 1877. The grant of a per- 
manent lease at a considerable annual rent is a 
transfer for valuable consideration. 43 Cal. 34= 
19 C.W.N. 1082=29 Ind. Cas. 337. 

.Art. 134 — Permanent lease — Debutter land — 


Alienation by shebait — Suit by successor — Limita- 
tion. 

A suit brought by a shebait of some family idols 
to recover possession of a -moii^ah found on tho evi- 
dence to be a debutter and dedicated to the service 
of the -idols, bnt of which plaintiffs predecessor had 
eranted a permanent lease more than 12 years before 
suit is not barred by Art. 134 of the Limitation 
Act 36 Cal. 1003, P.O., FoU. 38 Cal. 526= 
38 i A. 76=15 C.W.N. 417=9 M.L.T. 448=8 A. 
Tj J 628=13 Bom. L.R. 421=14 O.L.J. 238— 
(1911) 2 M.W.N. 281=21 M.L.J. 1145=10 Iml, 

Cas. 683 (P.O.). 


1839 limitation ACT (1908), ART. 134. 

Art. 134 — Permanent lease — If within 

Article. 

The operntioji of Avt. 134 r.f il,e Liiiiitntion Act 
is controlled by S. 10 of flic Act. The words 
“purcha'^cr for n v.aliiaKV consideration” in Art. 
1.34 of fltc T.i!nitrilioi) Act, 1877, mean th^^t the 
ownci'sliip of tlio property sold has been absolutely 
Iraiisfen ed from Hjo vendor to the purchaser in con 
sideratioti of a loiee p.aid or secured by the purchaser 
to the vendor. The lessee under a moJearrari •palfah 
or perninnonf lease is not a purchaser of an absolute 
ti1le. ;:(! Ca'. 1003=10 C.L.J. 284=6 A.L.J. 857 
:-!l L.Tt. 1234=19 M. 7... T. .530=14 C.W.N. 

l=;:il l.A. 118=4 Ind. Cas. 449 (P.C.). 

Art. 134 — Permanent lease — Adver.se posses 

sion 

.\ I'lournsi lessee may claim the right by adverse 
possession if the lease constituted an alienation be- 
yond the powers of the lessors. A mourasi lessee is 
purcliaser within Art. 134 of the Act of 1877. 
738=3.3 0 .511 

rOverruled by 36 l.A. 148=36 C. 1003 and by 
the new Act]. 

- . Arts. 134 and 144 — Perinaneiit lease by 
trustee of debutter property — Suit to recover pro- 
jierty leesed. (1906) 3 O.Tj.J. 306=10 O.W.N. 
738=3.3 C. 511. (Overruled by 36 l.A. 148=36 
C. 1003 and by the new Act.) 

10. Possession under transfer. 

■ ■ - -Art. 134 — Possession under transfer — Suit by 
trustee to recover trust property mortgaged by 
pedeecssers and foreclosed by mortgagee — 
Muhammadan Law. 

A suit by a succeeding trustee to recover posses- 
sion of trust property, mortgaged by his predecessor 
aiid foreclosed by the mortgagee is governed by Art. 
134 of the Limitation Act and is barred if brought 
more than 12 years from the date of the mortgage, 
from which time limitation began to run and not from 
the dato when the defendant obtained possession of 
the property. 

Per Richard.^on, J . — A suit to which Art. 134 ap- 
plies must be a suit to recover possession. The 
plaintiff must be out of possession and the defendant 
in possession . The transfers chiefly contemplated 
are apparently transfers for value in excess of the 
limited powers of the trustee or mortgagee. Where 
the transfer is effected by a registered instrument 
that dale is the d.nte of the instrument. To construe 
the date of the transfer as the date on which the 
transfer is followed by possession is to import into 
the Article words which are not there. Where the 
possession of the trustee is that of a mere manager 
under a duly constituted trust it is immaterial whether 
the transferee takes with or without notice of the 
trust. Under Art. 134 of the Act the transferee 
without notice and the transferee with notice are on 
tlie same footing. Wliere the transferor is a mere 
manager he is not the ostensible owner. Nor has the 
transferee anything corresponding to the English 
legal estate” to set over against the prior equity 
of the beneficial owner; the legal ownership and the 
prior equity are generally speaking both in the bene- 
ficiary. Tlie element of hardship in the case of a 
transferee without notice is minimised by the 
system of registration. 47 Cal. 866=24 C.W.N. 
690=58 Ind. Cas. 705. 


• Permanent lease of trust property. 1840 

— -Art. 134 -- Possession under transfer— Limi- 
tation — Starting point. 

Art. 134 of tile Limitation Act is inapplicable to 
a tiansfer from a trustee or mortgagee under which 
I ossessjon i.s not tukcii by the transferee. 

Per n'allis, C.J. and Coutts Trotter, J.— Art. 
134 is applicable to a transfer under which posses- 
-‘^ion is not taken by the transferee at the time of 
the transfer and the starting point of Jimitatiou is 
fl.c date of the transfer and not the date when posses, 
.sion is taken by the transferee. 40 Mad. 1040=33 
M.L..T. .320=22 M.L.T. 236=(1917) M.W.N. 609 
=6 L.W. 464=43 Ind. Cas. 31 (F.B.). 

; Art. 134 — Possession under transfer — Start- 

ing point cf limitation. 

If a person takes possession of the property aa 
owner, ht holds it adversely to all, from the date of 
his possession. 93 P.W.B. 1910=7 Ind. Cas. 708. 

U. “Purchased.” 

Art. 134— ‘Purchased.’ 

Wlicie a mortgagee sub-mortgaged as if he was 
owner and the sub-mortgagee is in possession for over 
12 years: 

Held (Davies, J., dissenting) that he had pur- 
ch.T.sed within Art. 134. ‘Purchaser’ includes ‘mort- 
gagee’. 24 M. 471 (F.n.). 

12. Redemption by one mortgagor. 

Art, 134 — Redemption by one mortgagor — 

Nature of possession — Limitation against co- 
mortgagors. 

G, a Muhammadan, died leaving some property 
wliich was under mortgage. He left a son, a widow 
and a daughter. Tlie son redeemed the entire pro- 
perty and reiiiained in possession. Ho then mort- 
gaged the property including his sister’s share which 
was subsequently sold by auction. G’s daughter's 
rej'icsonlative brought the” suit for redemption : 

Held, that the suit h.aviiig been brought within 60 
years of the date of tlie original mortgage it was 
not barred by limitation. The possession of the bro- 
ther or his transferees in respect to the sister’s share, 

was that of a mortgagee and unless there was set 
up an adverse title to her share the nature of the pos- 
so.ssion could not change. 7 A.L.J. 95=5 Ind. Cas. 
123=32 A. 160. 

13. Scope. 

-« — Art. 134 — Scope. 

A suit for redemption of a usufructuary mortgage 
from the original mortgagee cannot be a suit within 
the meaning of Art. 134 of the Act. The article can 
bo applicable only when the suit in question is being 
brought against the subsequent transferee from the 
original mortgagee. 90 Ind. Cas. 1011=3 Rang 367 
=A.I.R. 1925 Nag. 377. 

Art. 134 — Scope — Purchaser from mortga- 
gor’s vendee. 

Art. 134 protects a purchaser of the rights of the 
mortgagor’s ostensible vendee from a claim by the 
mortgagor unless the c|laim is brought within 12 years 
from the dato of the transfer. 79 Ind. Cas. 274 
=26 O.C. 64=A.I.R. 1923 Oudh 246. 

Arts. 134 and 148 — Scope cf. 

Whore the mortgagee sells the property to a straa- 
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gor and theu repurchases it his possession is not ^*3 
representative of the ropu(jiaser, but only as a mort- 
gagee and is liable to be redeemed within 60 years. 
22 Bom.L.B. 933=58 Ind. Cas. 39. 

Art. 134 — Scope of. 

The transferee from a trustee or mortgagee can 
take advantage of Art. 134 so long as the legal 
title and possession has been transferred to him. 21 
M.L.T. 62=5 L.W. 690=32 M.L.J. 85=40 Ind. 
Oas. 50. 

Art. 134 — Scope of — Redemption against 

donees from mortgagees— If comes tmder. 

Art. 134 does not apply to a suit for redemp- 
tion against donees from a mortgagee as it ap- 
plies only to persons who are transferees for valu- 
able consideration. 4 Bur. L.T. 265=13 Ind. 
0.18. 375. 

Alt;. 134 — Scope of. . . 

A purchaser of a decree for redemption subse- 

quentiiy redeeming the mortgaged property and 
taking possession, takes possession as mortgagee and 
onnnot defeat the rights of the heirs of tho mort- 
gagor who were not parties to the first suit or to a 
subsequent mortg-age of the same property in which 
the purchaser is also the purchaser of property at 
a sale in execution of the decree of the subsequent 
mortgage. 32 All. 160=7 A.I/.J. 95=5 Ind. Cas. 

123. 


14. Starting point. 

— Art. 134— Starting point 

The operation of the Articles begins only from 
the drfite on which the purchaser takes possession. 
1930 M.W.N. 1148. 

Art. 134— Starting point. transfer 

Under Art. 134 there must be 
between the trasferor and the transferee though it 

might not be operative as against 
Cas. 279. 

b^applied, aa ..a.^ in 

Limitation Act, from the date ggg 

from the date of possession. 118 Ind. Cas. 659 

(All.). 

—Art. 134— Starting point. 

Limitation under Art. 134 runs only from the 
dati ortho transfer by the trustee or mongag^ 

and not from tho 1 

or morteaee. 70 Ind. Cas. 912=24 Bom. L. B. 

720=46 Bom. 1009=A.I.B. 1922 Bom. 211. 

Art. 134, S. 19— Starting point— Acknowledg- 
ment of mortgagee. 

When within six years from the date of origi- 
nal mortgage, the mortgage is acknowledged, a ^it 
to redeem tho original mortgage can be brought at 
any lime within sixty years from the date of such 
acknowledgment. 6 Bom.L.B. 38. 

IS. Sub-m:rtgage. 

—Art. 134— Sub-mortgage. 

As ogainat a sub-mortgagee, as such, the article 
of the Limitatidn Act which applies is Art. 148 and 
not Art. 134. 84 Ind. Cas. 984=2 Bang. 561= 

A.I.R. 1926 Bang. 140. _ , 


Art. 134 — Sub-mortgage. 

Art. 134 protects all trjuisfercfs for value iinlud- 
ing niortgjigces. A suit was brought to rr-d-t-iu a 
mortgage of 1854 from a mortgagee of a mortgage 
from -a representative of the mortgagee, who claimed 
absolute title in himself. Tho suit being after 12 
years from the date of (Ke mortgage by 
the mortgagee, was barred by Art. 134. 36 

Bom. 146=13 Bom.L.R. 1057=12 Ind. Gis. 737. 

Art. 134 — Sub-mortgage — Applicability of 

article to. • _ , 

The right of redemption against a Kar^avan is 
not defeated though some members of the TarwaS 
set up .1 sub-mortgage in their favour by the Tarwad. 
Sub-mortgagees arc not purchasers of the property 
but only of the mortgage interest and they cannot 
claim tho benefit of Art. 134. 7 M.L.T. 187=5' 

Ind. Cas. 932. 

16. Transfer of absolute right, 


-Art. 134 — Transfer cf absolute right. 


d .-^lo does apply even where the mortgagee 
^asea b= " by getting the equity 

,f redemption and has obtained 

Icr the mortgage but under the purchase of the equity. 
:t is immaterial that the mortgagee should have 
ivongbt that ho was absolute owner if m fact he was 
nortgagee. It is also immaterial wheTlier he pts 
lossession before, under or after the mortgage if in 
het he purported to transfer the property to the 
ransferee. 117 Ind. Cas. 22=51 AH. .367=1929 A, 
v .T 566=56 I. A. 192=33 C.^iV.N. 701=31 Bom. 
[j.-R. 8bi=30 M.L.W. 76=50 C.L.J. 74=1929 M. 


Art. IS'— Transfer of absolute right 

If a purchaser from a mortfraReo honestly and 
duo care, belicTed tKat his transferor was the fiUl 
owner, it may be presumed that what he iutended to 
acquire was full ownership and therefore Art. 134 
would govern his case. 34 M.L..T. 431, Bel. on 115- 
Ind. Cas. 149=A.I.R. 1929 Mid. 145. 


Art 134 — Transfer of absolute right. 

A transferee for value from a moitgagee, who has 
taken that which is de facto n mortgage, “P®" ^ 
sentation made to him, and m the full belief that it 
is not a mortgage, but rn absolute title, is entitled 
to the benefit of Art. 134, though the suit is a suit 
for redemption of the mortgage. 102 Ind. Cas. 
135=A.I.R. 1927 All. 807. 

Art. 134 — Transfer of absolute right. 

Where a person believing that his vendor had an 
nbso^nte interest in a certain property of which he 
was only the mortgagee, purchases the same for valu- 
able consideration, tho suit brought by the heirs of 
original mortgagor to redeem the property from 
such purchaser, if bought more than 12 years after 
ihe date of sale, will be barred by limitation. A. I. 
R. 1922 Oudh 7, BoR. In such cases mere construc- 
tive notice without actual knowledge is not snfllcient 
to deprive the purchaser of the benefit of Art, 134 an^ 
the purchaser who bought what purported to be and 
what he believed to be full proprietary right cannot 
be deprived of the benefit of Art. 134 by failure to 
make inquiries as to the true state of the title. 95 
Ind. Cas. 143=A.I.R. 1926 Oudh 492. 

-Art. 134 — ^Transfer of absolute right. 

Article 134 presupposes a transfer with possession 
The transferor-mortgagee must have been in possea- 


1843 LIMITATION ACT (1908), ART. 134 — 16. Transfer of absolute right. 1844 


«ion of the mortgaged property at the time he made 
the traiir.fer. But the possession which the trans- 
feror has at the time of the ti'ansfer need not neces- 
sari’y l>e neejuired under tlie mortgage originally made 
in his f.ivouv. Even if the mortgage was a simple 
mortg.ige and if 'the mortgagee subsequently gets 
possession of the mortgage property otherwise, as 
for example, by purchase in execution of a simple 
nioney-df’creo obtained by another creditor, the arti- 
cle will still appl if it is esl/'blishcd that at the time 
the transfer is made the mortgagee was in poss^siort 
no matter under what title. Article is designed, 
for the protection of a transferee who Im.s been led 
bv a mortgagee to believe that he is acquiring not 
nierelv mortgagee rights but a full proprietary title. 
92 Itid. Cns. 63—47 All. 803=23 A.L.J. G91=A. 
I.R. 1925 All. 707. 

Art. 134 — Transfer cf absolute right. 

■Where a mortagee sold the property to another as 
if he was the owner thereof but the transferee, not- 
wjtlistanding the fact th.nt he took the side-deed, 
admitted the right of the mortgagor, dealt with him on 
the footing that he was the mortgagor landlord, ac- 
knowledged his title, paid him rent and constituted 
himself mortgagee-tenant and throughout assumed 
his possession to be that of a tenant, 

Tleld, that the transferee could not rely on Art. 
1,34 in an action against him by the mortgagor. 

Bcid, also that a person claiming from tlm trans- 
feree would not bo in a better position than himself. 
87 Tnd. Cas. 578=A.I.R. 1925 Mad. 1127. 

Art. 134 — Transfer of absolute right. 

A suit against purchasers from the mortgagee of 
the whole property and not merely the mortgagee’s 
lights is covered by Art. 134 and the purchaser 
would be entitled to retain the property if no suit 
was brought to set asitle the sale within twelve years 
of the transfer. 80 Ind. Cas. 763=26 Bom.L.R. 
341=A.I.Tl. 1924 Bom. 417. 

Art. 134 — Transfer of absolute right. 

Article 141 covers only those cases in which the 
cause of action is simply the death of the female. 
Whore the cause of action includes a mortgage by 
the Jnst male holder and a tran.sfcr by the mortga- 
gee, Art. 134 will apply. 

A ITindu mortgaged his properties in 1866 and 
thereafter died leaving daughters. The mortgagee, 
sold the properties to the defendant in 1900 and 
gave him possession. The last surviving daughter 
died in 1906 and in 1914 her sons brought a suit for 
redemption and possession. 

Beld, that the suit was barred under Art. 134. 
68 Ind. Cas. 734=44 Mhd. 951=14 M.L.'W’. 116 
=1921 M.W.N. 465=A.I.R. 1921 Mad. 272=41 
M.L.J. 163. 

Art. 134 — Transfer of absolute right — Subse- 
quent knowledge of transferee immaterial. 

Defendant No. 1 with whom ph^intiff ’s predeces- 
sor-in-title mortgaged certain lands, sold as owner 
the land to defendant No. 2 who was a purchaser 
for value without notice and gave him possession. 
Defendant No. 2 came subsequently to know that 
-defendant No. 1 was only a mortgagee and not the 
•owner of the land. In plaintiff’s suit, offer 12 
years of the transfer, for redemption: 

Beld, it was barred under Art. 134 of the Indian 
Xiimitation Act. 67 Ind. Cas. 308=24 Bom.L.B. 
319=46 Bom. 903=A.I.B-; 1922 Bom. 234. 


Art. 134 — Transfer of absolute right. 

Where a person mortgaged certain properties and 
the mortgagee treating it as his own, mortgaged it 
to a third person and that person purchases it in 
Court sale, in execution of his mortgtige decree, and 
passes title to his vendee, and where a person who 
buys the equity of redemption from the original 
mortgagor, brings a suit for redempton against the 
vendee the suit is governed by Art. 134 or Art. 
144 of the Limitation Act, and not by Art. 148. 61 
Did. Cas. 627=2 U.P.L.R. (All.) 410. 

Art. 134 — Transfer of absolute right — Mort- 
gagee with possession making simple mortgage — 
Suit by original mortgagor. 

Whore a mortgagee with possession makes a sim- 
ple mortgage of the proprietary interest which he 
believes and professes or pretends to hold in the pro- 
perty and the mortgagee of such interest purchases 
it in execution of a decree obtained by him on the 
mortgage of the so-called proprietary interest of 
his mortgagor, Art. 134 does not apply to a suit by 
the original mortgagor for possession but Art. 144 
applies to such suit. 61 Ind. Cas. 546=43 All, 164 
=A.I.R. 1921 All. 389. 

Art. 134— Transfer of absolute right— Mort- 
gage of— Occupancy holding in Zemindari — Trans- 
fer by Zamindar— Limitation. 

In a suit for the redemption of the mortgage of an 
occupaiicv holding made by the tenant to the ^omtn- 
ihiT who sold his rights to the defend.int. 

Held, that the suit was not one to recover posses- 
sion of a holding from which the plaintiff had been 
unlawfully dispossessed. Limitation of 12 years 
from the date of transfer to th© defendant applied 
under Art. 134. 45 Ind. Cas. 549 (All.). 

Arts. 134 and 148 — Transfer of absolute right 

—Mortgagee selling absolute interest in property 

—Redemption. , . ^ 

A mortgagor’s right tc redeem subsists until it has 

been extinguished by act of parties or order of a 
Court. Act of parties means, act of parties tp the 
transaction . No assertion of adverse title hy 4 
mortgagee during the currency of a mortgage can 
count for limitation as against the mortgagor whose 
right to redeem continues for a period of 60 years. 
Therefore if a mortg-igee sells the mortgaged pro- 
perties out and out to a stranger, the purchaser’s 
possession is not adverse against the true oivner, the 
mortgagor. A suit for redemption would lie under 
Art. 148. 29 Ind. Ohs. 403 (All.). 

Art. 134 — Transfer of Absolute right— Trans- 
feree r«-conveying property to mortgagee — Re- 
demption . 

Where a mortgagee sells the property absolutely 
to a stranger who again reconveyed them to the moi^- 
gageo, held, that the mortgagee could not claim tne 
benefit of Art. 134 but was Mable to redemption. 
22 Bom.L.R. 932=58 Ind. Cas. 39. 

Art. 134 — Transfer of absolute right — Onus. 

In a suit for redemption where the 
pleads that he purehhsed not the mortgage interest 
but the property absolutely from the rnortga^e an 
claims the benefit of Art. 134 of the Limitation Ac , 
the onus is on the defendant to prove 
purchase affirmatively and not on the plaintiff* 
prove that the mortgagee did ^ not y 

transfer more than his mortgage interest. 15 1 
609 (Mad.). • 
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Art. 134 — Transfer of absolute right — ‘Pur- 
chased’ meaning of. k . 

‘Purcliased for valuable consiaeration’ m Art. 
of the Act of 3877 means that the ownership of 
the property soihl has been absolutely tr.ausferreci 
from tlie vendor to the purchaser in considention of 
a price paid or secured by tho purchaser to the 
vendor. (1910) M.W.N. 715=9 M. L. T. 87=8 
Ind. Cas. 745. 

Art. 134 — Transferee of absolute right. 

A transferee, from an usufructuary mortgagee, who 
obtained pcssession without foreclosure and sold the 
property to the tansfereo as absolute owner gets an 
absolute ownership at the end of 12 years. 12 0.0. 
84=2 Ind. Cas. 250. 

17. Trust property. 

See ak® ART. 134— PERMANENT LEASE 
OF TRUST PROPERTY. 

— - Art. 134— Trust property. 

Suit to recover possession of trust property after 
twelve yeors from execution of lease by person claim- 
ing tlirough lessor is barred under Art. 134. A.I» 
R. 1940 Cal. 228.=390 Ind. Cas. 405. 

Art. 134 — Trust property— Tramfer by trustee 

—Enlargement ol time. 

If a trustee alienates property he honestly believes 
to be his own, but which, on a true construction of 
the deed of trust, belongs to the cestui gue trust, 
time which the trustee allows to pass owing to this 
mistake counts when computing limitation. A.I.B. 
1938 Mad. 60=180 Ind. Cas. 462. 


If it is a case of out and out-transfer of projxjrty 
whether it i-s a voluntary sale or a sale in exenition, 
the suit i.s barred if beyond 12 ycar.s from the date 
of transfer, it is immaterial whether Art.' 134 or 
Art. .144 applies. In the ease of temples it does not 
matter which axticle is applied; as Art. 144 is only 
a residuary arti(''e ono %vould be riglrt and proper in 
applying An. 134, liut if Art. 134 does not apply, 
.\rt. 144 would apply. In the case of Iciiso of 
temple property the trustee having beneficial interest 
he may be still called a trustee and Art. 134 
will apply, but if it is a case of a mutt Art. 134 
cannot apply and there wjU certainly be no adverse 
possession from the date of the lease. Wliether 
there is adverse possession after the death of the 
lessor would be a matter dependent on the particu- 
lar facts of each case and no gener.nl observation 
can be laid down. JIO Ind. Cas. 894= A. I. R. 
1928 Mad. 614. 

■ 'Art. 134 — Trust property — Suit by trustee to 
set I'-ide alienation by prior trustee. 

Ordinarily trust property belonging to Hindu 
religious institutions is not vested in the so-called 
trustee who is not in the position of an express trus- 
tee as understood in English Law and. therefore, a 
suit hy trustee to set aside alienation of tnmt pro- 
perty by previous trustee is not governed by Art. 
134 and' even if Art. 144 applies, the period of Ijmi- 
•tation runs not from the date of alienation but 
from the d-to of the accession of the plain- 
tiff trustee to his oflfica. 13 Mad. 277. Foil ; 
A T R. 1922 Pat. 243, Not foil. 91 Ind. 

377=1925 M.W.N. 871=24 M.L.W. 329=A. 
I.R. 1926 Mad. 193=49 M.L.J. 640. 


Art. 134— Trust property. ^ , 

Article 134 cannot be applied to cases of Hindu nnd 
Muhammadan religious endomnenta. The article ap- 
•nlies not to sii.'es but only to cases of mortgages. A. 
I.B. 1937 Lah. 9a:39 222=169 I«a. Caa. 

nz. 

Art. 134— Trust property. 

Tho principle laid down by the Privy 
AIR 1922 P.O. 123 applies to sales and is not 
confined to permanent leases and the rules enunciated 
in it apply to the endowments of Muhammadan rdi- 
gious institutions and to alienations made by aajjada. 
nashini or mutawalUa. 

Art. 134— Trust property. 

Article 134 docs not apply to a transfer from a tras, 
tee or mortgagee under which posseBSion is not Uken 
by the transferee. Further the article is not appli- 
cablo to cases where the trustee has a beneficial inte- 
rest in the trust. 64 M.L.J. 706—37 M.1».W. 737 
=A.I.R. 1983 Mad. 633=(1933) M.W.N. 1215= 
144 Ind. Cas. 641. 

-Art. 134— Trust property. 

Whers property belonging to the idol is transfer- 
red and the rent reserved in favour of the idol of the 
temple is only eight annas, such rent is not valuable 

consideration within the meaning of Art. .34. A. 
I.R. 1930 Mad. 298=126 Ind. Oai. 279. 

— Art. 134— Trust pro p e rty — Adverse posses- 
sion— Starting point. 

In the caw; of lease of property belonging to a 
temple, the possession Is adyerio from the time 
when the laise is created If the lessee and his reo 
cessor consistently and unanimously took their stand 
on the lease and prescribed under it. 


Art. 134— Trust property— Suit by trustee to 

set aside alienation by prior trustee. 

Article 134 does not apply to a suit by a Pujari 
or trusfee of a temple as the trustee of temple pro- 
pertics, to recover possession of temple properties 
sold by a preceding Pujari. A. I.R. 1922 P. 0. 
123, Appl . 86 Inrl. Cas. 231=21 M.L.W. IS'sA. 

I.R. 1925 Mad. 822=48 M.L.J. 114. 

Art. 134 — Trust property. 

The endowments of a Hindu Math arc not *‘con- 
veyed in trust” nor is the head of the Math a 
**triisteo” with regard to them, save as fo any spe- 
cific property prev^ to have vested In the head for 
a specific and definite object; and that consequently 
Art. 134 of the Limitation Act does not apply 
where tho head of a Math has alienated the proper.^ 
ties not proved to bo subject to a specific trust. 44 
Mad. 8.31. Poll. 67 Ind. Cas. 401=3 Pat. L. T. 
352=1 Pat. 475=A.I.R. 1922 Pat. 243. 

Art. 134 — ^Trust property. 

The limitation for a suit for possession of endow- 
ed property by n sucecssor-in-office of a Mahant who 
alienated the endowed property runs from the date of 
the latter’s death, as the Mahanth had a life-esrate 
In the endowed properties and time did net begin to 
mn until his death. 63 Ind. Cas. 231=3 Pat.L.T. 
264=1922 P.H.C.C. 188=A.I.B. 1922 Pat. 178. 

Art. 134 — Trust propertsr— Lease without ne- 
cessity . 

The language of B. 10 of tho Limitation Act gives 
the Qlne to the meaning and the applicability of Art. 
184. It cleariy shows that tbs article refers to cos- 
es of specific trust, and relates to property ” con- 
veyed in trust. ” Neither under the Hindu Law nor 
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iti tlie Maliomedan system is any property “con- 
veyed”, to or vested in a shebait or mutwali, in 
the case of a dediiation. Therefore alienation 
made by either cannot be treated as an alienation 
made by a trustee under S. 10. A lease without 
justification jrranted by the head of the is 

Valid for his Jife, and if adopted by his successor 
would endure during his term of office; but neither 
the original alienation nor the subsequent adoption 
Vroiild create a bar by adverse possession. Posses- 
.sion of the lessee becomes adverse to the successor 
only on his oecession to the office. 65 Tnd. Cas. 
1Gl’=l5 M L W. 78=3 Pat.Iy.T. 245=26 C.W.N. 
537=20 A.Tv.J. 407=24 Bom.L.R. 629=30 M.L. 
T. 60=48 T.A. 302=44 Mad. 831 = 1921 M.W.N. 
449=A.I.R. 1922 P.O. 123=41 M.L.J. 346 (P. 
C.). 

^ Arts. 134 and 145— T rust prcijierty — Aliena- 

tion by trustee — Lease — Pro Innio purchase — Suit by 
succeeding trustee. 5 Bom.L.R. 241=27 B. 373. 
N'ow to be considered overruled. 36 I. A. 148=36 
r. 1003. 

Art. 134 — Trust property — Transfer by trus- 
tee — Sale by mahant of property given to him in 
trust . 

Where the property was not conveyed to the Ma- 
hant for his personal use but sold to him for the 
benefit of the mutt the transaction is a conveyance 
in trust within the meaning of the Art. 134. The 
he'd of a mntt is a trustee and not a life tenant or 
a corporation sole. Wlier© the ^^nhant of .a mutt 
sued to recover pfi.sses.sion of certain lands sold by 
liis predecessor more than twelve years after the sale 
the suit w:..s barred under Art. 134. 37 M.Ti.J. 231 

=52 Tnd. Cas. 9X4. 

Art. 134 — Trust property — Transfer by 

trustee. 

A suit to recover property from the transferees 
for valuable consideration from express trustees is 
governed by Art. 134 of the Act. 20 Bom. L. R. 
441=46 Tnd. Cas. 19. 

Art . 13^— Trust property — Transfer by trus- 
— Alienation fer value by mahant — Suit to set 
aside by successor — Limitation. 

Art . 134 of the Limitation Act, applie.s to 
a suit instituted by a succeeding mahant of 

an asthal for setting aside an alienation 
for valuable consideration mado by the pre- 
ceding mahant in respect of that property. 
Sucli a suit must be brought within 12 years from the 
d.atc of the alienation. Each succeeding mahant 
docs not get a fresh start of limitation in respect of 
such a suit on the ground of his not deriving his 
ftitle from the previous mahants. 5 O.L.J. 38=45 
Ind. Gas. 292. 

“•—Art. 134 — Trust property — Transfer by trustee 
Mortgage from Trustee— Limitation for suit for 
recovery of endowed property. 

A suit for possession of an endowed property 
against a mortgagee in possession of it from the trus- 
tees for over 12 years on the ground that the alie- 
nation was null and void is barred by limitation. 
13 A.L.J. 612=29 Ind. Cas. 292. 

■ -Arts. 134, 144 and 12— Trust property— Trans- 
cr by trustee — Right of successor of trustee. 

Per Sadasiva Aiyar, J. — A Matadhipathi can set 
aside an alienation made by his predecessor within 
12 years of his becoming Matadhipathi. 38 Mad. 


356=25 M.L.J. 393=13 M.L.T. 498=(1913) M. 
W.N. 581=19 Ind. Cas. 694. 

— Arts. 134, 144 and 124— Trust property — 
Transfer by trustee — Lease by a Surguro of a 
Makan — Limitation for possession. 

An alienation by a Surguro of a MaTcan for the 
time being is valid only during his lifetime and his 
successor can recover the property alienated within 
12 years of his deith. In the case of a lease by 
such a person time would begin to run not from the 
commencement of the tenancy of the person claim- 
ing to hold as tenant but from the date when the 
claims of the parties become openly and undoubted- 
ly adverse. 36 C. 1003, P. C. ; 12 C. 480, P. 0. ; 
34 B. 329, Rel. 37 Bom. 224=15 Bom. L. 
R. 266=19 Ind. Cas. 558. 

Art. 134 — Trust property — Transfer by trus- 
tee — Shebait — Alienation — Suit to set aside — Li- 
mitation . 

Each succeeding Shehait does not acquire a fresh 
star; for the purpose of limitation to bring a suit to 
sot aside a patni granted by a former shebait of a 
debutter property. 37 C. 885, Eel. 17 C. W. N. 
873=16 C.L.J. 349=16 Ind. Cas. 927. 

Art. 134 — Trust property — Debutter Mortgage 

— Adverse p.-)ssession. 

w4niri7omono7»v « lands in Orissa being inalienable, 
an usufructuary mortgagee of surb lands may claim 
title by adverse possession after n period of twelve 
y<3 IS. 3 Ind. Cas. 98 (Cal.). 

Art. 134 — Trust property — Alienation — Land 

held on condition of service. 

Where the trustees of an endowment property 
alienate the trust property by way of mortgage 
which culminates into a sale, a suit by the plaintiffs 
claiming either as beneficiaries or as mutawallis and 
impeaching the mortgage and the sale as wholly void, 
must bo brought within twelve years of the a.1iena- 
tion. Where the alienation of a trust property is 
made in violation of the trust, limitation would run 
against the trust from the date of the alienee’s ob- 
hnining possession. Where the land, which is held 
free from a trust on condition of service, is alienated 
by the hoilders for the time being, the other members 
of their family cannot obtain the right to recover 
the property from the alienees, merely because they 
(the members) are entitled to perform the service in 
lieu of the alienors. 5 Bom.L.R. 303=27 B. 500. 

Art. 134 — Trust property — Siut to recover 

possession of immoveable property on behalf of a 
mutt — Plaintiff succeeding to the trusteeship with- 
in 12 years before suit— Property sold by former 
trustee for valuable consideration. 

A suit for possession for and on behalf of a mutt, 
of immoveable property conveyed in trust and after- 
wards purchased from the trustee for a valuable con- 
sideration is governed by Art. 134 and it is no ans- 
wer to the bar tliat the plaintiff succeeded to the 
office of guru within 12 years from the institution of 
the suit. 

Semhie. — A charity is a trust and the article of the 
Limitation Act, which relates to a trust applies to 
charitable trusts also. 23 0. 536, 23 A. 482, 6 H. 
L.C. 380, foil. 4 Bom.L.R. 743=27 B. 363. 

Art. 134 — Trust property — ^Permanent lease 

of, for consideration, by ^ebait — Suit to recover 
possession — Shebait, successor — ^Limitation . 

If a property is valid debutter absolutely dedieateA 
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to one or more Thaleurs (idols) it falls within the des- 
cription. of property conveyed or bequeathed in 
trust, and tho shebait is a trustee within the meaning 
of Art. 134. A permanent lessee, e.g., patnidar 
who paid a bonus for his lease is a ‘purchaser’. The 
expression ‘purchaser for a vajuable coiiaideration’ as 
used iu Art. 134, is in contradistinction to a mere 
volunteer. A suit to re -over possession of del/iitter 
property, permanently leased out to the defoudani 
for valuable consideration by a shelxiit in excess of 
his powers and in violation of the trust is governed 
by Art.' 134 and must bo brought within 12 years ot 
the date of tho lecse. 23 C. 536, foil. If such a suit 
is brought by the successor of the shebait who grant- 
ed the ilease, limitation as against him runs, not 
from the date of his appointment but from the date 
of the lease. Each succeeding shebait is not enti- 
tled to bring an action within 12 years as from tlm 
date of hjs appointment to the office, with a view to 
■question the validity of an alienation made by any ot 
his predecessors. Art. 134, is not restricted in its 
application to purchasers in good faith, but applies 
•equally to alienees from u trustee for value, even 
wlien he takes the property with full knowledge that 
the alienor is acting in excess of his powers. In 
•order to give the purchaser the benefit of Art. 134, 
the purchase need not be bona fitle in the sense ot 
being without notice of the restricted nature of the 
transferor’s title, but the term ‘purchaser’ means a 
person who purclmses that which is de facto, a trus- 
tee’s or mortgagee’s limited interest, upon the rep. 
lesontation and in the bo’ief that it is an absolute 
title. Unless the purchaser intends to acquire an 
Absolute interest, that is, an interest in excess of what» 
the transferor is competent to alienate, there is no oc- 
casion for the application of Art. 134 as there can be 
no acquisition by adverse i>ijsscssion of an absolute 
titHe, when nothing but a limited interest had been 
asserted. 2 C.L.J. 546. 

Arts. 134 and 144~Trust prcpcrty, transfer of 

‘Purchaser’, meaning of— Cause of action— Date 

of accrual. 

When a person accepts a transfer of trust property 
■With full knowledge that tho nljcnation is beyond the 
powers of the transferor and docs not believe that 
bo is acquiring an absolute title, ho Xo7" 

gardW as purchaser within the meaning of Art. . 
A suit against such a transferee would be governed 
by Art. 144, and if it is brought by the successor ot 
the trustee who made the alienation, bmitation .is 
Against him would run from the date when ho sue- 
ceoded to the office. 2 C.E.J- 448. 

Art. 134 — ^Trust property— Wakf. 

Art. 134 does not apply to Muslim twg/s because 
neither the $aJiadana>Mn nor the mutawalh has any 
right in the property belonging t.,.the waqf as the 
property is not vested m him but m God 1933 O. 
W N 815=11 Luck. 297=A.I.R. 1935 Oudli 

425=156 Ind. Cas. 92. 

- — ^Art. 134— Trust property— Wakf . 

A suit to set aside alienation by a mutawaltl is 
governed by Art. 144, and not by Art. 134. Time 
runs in the ease of sale, from tbs date of alienation. 
87 B. 709=35 Bom.L.B. 252=148 Ind. Cas. 885. 
-A.I.B. 1933 Bom. 217. 

Arts . 134— Truat propertjr— Wakf . 

There is no difference between a permanent le«^ 
and a Mje of valrf property and where a* sale by 


Ihf mi’l.'iwnlli of such property is valid during his 
lifetime. a<I verse possession against tho mosque coin- 

mciiccs not from the date of sale but from the date 
of the dcatli of the mut^iwalli. 35 M.I./.W. 3[>6=A. 
1. 11. 1930 Mad. 582=58 M.L.J. 524. 

•Art. 134 — Trust property— Wakf 


Ariic-le 134 does not apply to a wakf. 71 Ind. Oas, 
640=17 M.L.W. 509=50 I. A. 84=32 M.L.T. 153 
=•’3 Horn L.K. 67U=192;J M.W.N. 441=50 Cal. 
329=38 C.L.J. 242=28 C.W.N. 121=A.I.R. 1923 
P.C. 44=44 M.L.J. 624 (P.C.). 

Art. 134 — Trust property— Wakf. 

Art. 144 .and not Art. 134 governs a suit to m 
aside an alienation by a Mutawali of ordinary wiigf 
property gifted fur general, pious or religious purpo- 
ses. Section 10 control's Art. 134 of the Limit.ation 
Act of 1908. It .lenrly shows that the Article re- 
fers to ca.'ses of specific trust and rebitcs to property 
“conveyed iu trust’’. There is under Hindu and 
Muhammadan Law. a distinction between a specific 
trust ; lid a trust for general, religious or charitable 
purj^oscs. 65 Ind. Cas. 722=A,I.R. 1922 Lah . 
271. 

-Art. 134— Trust property— Wakf. 

^ A ^ « Am 


Article 134 of the Limitation Act, applies to a 
suit to recover, on behalf of a trust properties alie- 
nated by a mutawalli and the period of limitation 
commences to run from the date of the alienation. 
60 Ind. Cas. 689 (Cal.). 

18. Miscellaneous. 

Art. 134 — Miscellaneous — Transfer by mort- 
gagee at first sight appearing to be absolute right 
— Mortgagor can show that it was really of mort- 
gagee right. 

Extraneous evidence which includes the knowledge 
of the parties can be kiken into consideration in find, 
ing out what was tho intention of the parties to the 
di'fd. It is admissible for the mortgagor to show 
that what purports at first eight to be a trans- 
fer of :iii absolute tihlo by the mortgagee was, in tho 
intention of the parties to the deed, only a transfer 
of mortg^igce rights. The burden of proof in such a 
case lies upon the mortgagor; knowledge of the 
nature of tlio title of the transferor is a material 
piece of evidence for this purpose. Once the nature 
of the transaction has been determined, whether it 
was A transfer of absolute title or only an assignment 
of mortgagee rights, the question of good faith is 
immaterial. 1945 O.W.N. (C.C) 182=1945 A. 
W.R. fC.C.) 144=A.I.R. 1945 Oudh 258. 

•Arts. 134 and 144— Miscellaneous — Mortgagor 


of share redeeming whole — If tranrferee from 
mortgage. 

Art. 134 does not apply to a person, who being 
interested in part of the mortgdke redooros the whole, 
he being only a charge holder and not a mortgagee. 

field, in the circumstances of the case that the suit 
was barred under Art. 144 whether the members 
were joint or separate. 38 A^l. 138=14 A. L. J. 
4 <=34 Ind. Caa. 244. 

Arts. 134 and 144 — Miscellaneous — Suit by 

trustee against co-tnistee for joint possession. 

A suit for joint possession of trust property by 
n trustee against a co-trustee, and an alienee of the 
trust property from the latter is governed by Art. 
134 of the TJmitation Act. 61 Ind. Cas. 
766 (lah.). 
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— —Art. 134 — Miscellaneous — Transfer from 

mortgagee, without notice. 

Though under Art. 134, the possession derived 
under a mortgage could be perfected by twelve years 
adverse possession yet if a new right accrued before 
tlie 12 years were over to tho ownership of the pro- 
perties, the adverse possession is broken up. 39 
M:;d. 879=18 M.L.T. 424=(1915) M.W.N. 873= 
2 L.W. 989=31 Ind. Cas. 398. 

Art. 134 — Miscellaneous — Suit for declaration. 

A suit for declaration that a aile by a crustce is 
invalid is govcrtiod by Art. 120, as It is not a suit 
for reiovcry of possession. 1914 M.W.N. 581=26 
537=24 Ind. Cas. 369. 

Art. 134-A — Applicability. 

Wliere an owner of property enters upon posses- 
sion ns mutawalli, his position becomes that of a 
trustee, and Art. 134..\ of the Limitation Act be- 
comes app|!icahle to a suit to set aside a subsequent 
transfer of that property effected by him on the 
footing that he is a full owner, and the plaintiff has 
twelve years from the date of hjs knowledge of tho 
transfer. A plaintiff who derives his title as benew 
fioiary from the deed of wakf and not as the son of 
the last mutaw.alli has an independent right of suit. 
I.L.R. (1946) Lah. 300=A.I.R. 1947 Lah. 117= 
231 Ind. Cas. 421. 

Arts. 134-A to 134-C — Applicability. 

The former shfibait of a deity mortgaged tlie pro- 
perty belonging to tho deity in 1905 not his capa- 
city as shebnii but as secular owner of the property 
whicli ho purported fo hold in ni.tkar right. The 
mortgagee obtained decree on the mortgage and pur- 
ch.'iscd the property himself in execution in 1908 
and obtained possession. The decree was not against 
the shfbait qwi sheboit but against him in his own 
persona,! capacity. Th© shebait died in 1932 and in 
1934 the present shebait brought a suit for recovery 
of possession on declaration of title of the deity*. 
The suit was decreed and possession was obtained. One 
/I preferred a claim under 0. 21, R. 100, C. P. 
C., which was allowed. Thereupon the shebait, 
brought a suit under 0. 21, R. 103, C. P. Code, for 
rccovory of possession of the property on the alle- 
g.ition that it was a part of the debutter endow- 
ment belonging to the deity and E did not acquire 
any title to it by reason of his purchase at tho 
sale held in execution of a decree obtained by a 
third party against tho representatives of the mort- 
gagee : 

Eeld, that the purchase by the mortgagee in exe- 
cution of his mortgage-decree was void altogether 
and the possession of the purchaser was adverse 
from the d.^to of the s.ile. Arts. 134-A to 134-0 
which were introduced by the amending Act of 1929 
had no application to the facts of the case. The 
suit was governed by Art. 144 and wr.s barred by 
limitation. A.I.R. 1946 Cal. 473=224 Ind. Cas. 
398=50 Cal. W. N. 629. 

— Art. 134-A— Applicability — Adverse posses- 
Ri:n— Endowed property — AUenat'on of — Dates 
from which adverse possession of alienee stains in 
ca-'-es of void and voidable transfer, stated — When 
transfers are v id and voidable, explained. 

When an endowed property is alienated by a 
manager, the possession of the alienee becomes ad- 
verse as soon as he is without any title to tho 
property. If the transfer is void ab tnifio, the 


possession of the transferee is adverse from the 
very date of the transfer. If it is not void but it is 
only voidable at the instance of the succeeding 
manager, possession cannot be adverse until the 
office of the alienating nuihant ceases. 

The alienation is void ah when th® manager 

acts in negation of the trust. In the first place, 
if the alienation is not merely of certain items of 
the endowed property, but of the endowment as a 
whole, the possession of the transferee is unlawful 
from the very beginning and limitation would run 
from the date of transfer. In the second place, 
even if th® subject-matter of transfer is only parti, 
culnr item or items of endowed property, the ques- 
tion whether the transaction is void or voidable 
would dei>end upon the fact wliether the shebait or 
the manager purported to transfer the same in his 
capacity .as manager or in his own individual capa- 
city as the secular owner of the property. A shebait 
or manager has the right to alienate portions of en- 
dowed property for purposes of legal necessity. He 
may exceed his powers but if the transfer of the 
deity’s property is by the shebait or manager as such 
the transferee would at least acquire an interest 
which would be valid during the lifetime of the trans- 
ferring mahant, but if the manager transfers the pro- 
perty belonging to the deity as his own property .as- 
serting his own personal interest in the same, his act 
tself is adverse to the trust. The transferee in 
such cases would acquire no title to the property, 
and his possession would be unlawful from the be.,, 
ginning. The same principle applies to involuntary 
transfers as well. 

A s.'hip of the endowed property in execution of a 
mortg,.ge decree is governed by the same principle. 
If the mortgage is executed by the manager qua the 
manager on behalf of the deity the mortgage is nol 
void altogether, and the purebrser at a mortgage 
sale would, at least, acquire an interest which will 
enure during the lifetime of the manager. If the 
ntanager asserts his own individual ownership in the 
property in denial of the rights of the deity and pur- 
ports to act not as shebait but as proprietor of the 
ondow’ed property the mortgagee would not acquire 
any interest by such transaction. The purchaser at 
the mortgage sale would be a trespasser out and out 
and his possession would be adverse from the date 
of his purchase. A.I.R. 1946 Cal. 473=224 Ind. 
Cas. 398=50 Cal.W.N. 629, 

■ -Arts ■ 134-A; 134-B and 144 — (Amended by 
Act 1 of 1929)— Applicability — Trustee of a temple 
— Mortgage of certain items and sale of certain 
other items without authority and falsely repre- 
senting the items to be his private property— Suit 
to declare them not binding on trust by successor 
in office — Limitation. 

The appellant, a trustee of a temple, wae appoint- 
ed in 1933 displacing the 1st defendant. He sued 
in 1940, after seven years after coming into the office 
of trusteeship, for a declaration that a mortgage 
created by the 1st defendant or properties described 
as item 1 and 2 and the sale of item 3 as well as a 
sale in execution by Court of item 4 were not bind- 
ing, on the trust and that the appellant was entitled 
to possession from the alienees, Th© item 1 and 2 
were mortgaged in 1928, on the representation that 
they belonged to Ist defendant and item 3 again; 
was sold in the same manner. The 4th item had beoni 
attached as the private property of the let defend- 
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ant who allowed the sale in 1921, to proceed on that 
baais. On the question whether the suit against all 
these alienations was barred by limitation, 

Held, (1) that since the alienation by sale of 
item 3 was made within 12 years of the death, re- 
signation or remoTOtl of the transferor the prjncipJo' 
of Art. 134-B of the amended Limitation Act ap- 
plied, and the suit was not time barred. 

(2) That so far as the mortgage of items 1 and 
2 was concerned Art. 134-A applied and saved limi- 
tation . 

(3) That in the erse of item 4 the article govern, 
ing would be Art. 144 of the Limitation Act, since 
the adverse possession did not start from the date 
of Court.saile but only from the date when the de- 
fendant ceased to hold office as trustee. Therefore 
the suit as regards that item also was not bar- 
red. I.L.R. (1947) M. 253=228 Ind. Chs. 470= 
A.I.R. 1947 Mad. 3=59 M.L.W. 448=1946 M. 
W.N. 529=(1946) 2 M.L.J. 123. 

Art. 134-A — ^T^laintiffs' — Meaning — Represent- 
ative suit. 

The word plaintiff” in Col. 3 of Art. 134. A 
must, in the case of a representative suit brought on 
behalf of the generajl body of worshippers in a vil- 
lage, be understood to refer only to the plaintiffs 
eo nomine on record and not to every individual 
member of the community. A.I.R. 1940 Mad 81 
=50 M.L.W. 658=(1939) M.W.N. 1137=(1939) 

2 M.L..T. 920=189 Ind. Cas. 749. 

——Art. 134-A — Suit by Hindu idol restraining 
transferee from f..rmer mahant from disturbing 
plaintiff’s possession. 

Where a Hindu idql institutes a suit against a 
transferee by a former mohant, restraining I'iin from 
disturbing tho plaintiff in its possession, what tho 
plaintiff jdol asks for is not only an injunction bub 
setting aside the transfer, and the suit is, therefore, 
governed by Art. 134-A, Limitation Act. If, how- 
ever, tho transferee files a suit r gainst the idol, no 
period of limitation would run against the idol in 
its defence. A.I.R. 1938 Lah. 752=178 Ind, Cas. 
806. 

Art. 134-A — Starting point. 

Where an alienation by shebait is disputed by his 
successor, the limitation of 12 years runs from the 

death of the alienating shebait, but where the pro- 
perty is sold in execution of a mortgage-deereo,, the 
limitation rtins from the date of the sale. 62 C.L. 
J. 10=166 Ind. Cas. 859. 

Art. 134-A — Starting point — Mahant of idol 
granting permanent lease in 1909 — I/essee obtaining 
decree for possession — Suit by successor of mahant 
In name of idol in 1935 for permanent injunction re- 
straining lessee from dispossessing bim — Suit, held 
governed by Art. 134-A — Initial onus of proving 
suit to be in time, held was on plaintiff — Injunction, 
held could only be granted after be gets transfer of 
1909 set rside. A.I.R. 1938 Lah. 470=40 P.L. 
B. 184=178 Ind. Caa. 787. 

" Art. 134-B— Applicability— Execution sale. 
The words ” transferred by a previous manager for 
a valuable consideration** in Art. 134.B of the 
IJmitrtioD Act cannot be construed as eovering an 
execution sale under Court process, and the word 
''transferor'* in that article as extending to |be 
judgment-debtor whose land is sold. 25 M. 99 and 
60 C. 49, approved. 77 I. A. 42=29 Pat. 279= 
1050 A.L.J. 108=A.I.R. 1950 P.O. 44=1000 V. 
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W.N. 170=1950 A.W.B. 230=52 Rom.L.R. 493 
=86 C.L.J. 1=63 M.L.W. 110=54 C. W. N, 
213=(1950) 1 M.L.J. 243 (P.O.). 

Art. 134-A — Applicability — Transfer of wakf 

property by manager describing it as his private 
property . 

Thu fact that while sqlliug wakf property tlie 
manager described it as his private property, would 
not take the case out of the purview of Art. 134- 
B of the limitation Act. The relevant words are, 
"transfer by a previous manager*' and to hold that 
if the manager whjlc making the transfer denies 
th.at the property is wakf the article cannot apply, 
would be to read in the article words like, "manager 
as 8u^’* which do not exist there. A.I.R. lOid- 
I3.P. 233. 

Art. 134-B — Applicability — Endowed property 

mortgaged by shebait not as shebait but as secular 
owner in 1905 and pur<hascd in execution of mort- 
gage-decree by mortgagee in 1908 and possession 
obtained — Suit for rccoc’ery of possession by pre- 
sent shebait 1940 — Suit is governed by Art. 144 
and not Arts. 134.A to 134-C. A.I.R. 1946 Cal. 
473=50 C.nl.W.N. 629=224 Ind. Cas. 398. 

Art . 134- B — Applicability . 

A suit for setting aside an invalid aliemitieu by a 
shebait is barred under Art. 134-B after the lapse 
of twelve years from the death or removal of the- 
alienating shebait. The right to bring such a suit 
does not revive on the death or removal of each suc- 
ceeding shebait. 48 O.W.N. 172 (1)=A. I. R. 
1944 Gil. 211=215 Ind. Cas. 201. 

——Art. 134-B — Applicability. 

Art. 1.34-R bars rjght of shebait as well as of deity 
to recover possession of debattar property after 
twclvo years from (he date of the doitb or removal 
of the alienating shebait. 1944 Cal. 211=48 C W. 
X. 172 (2)=215 Ind. Cas. 201. 

Art. 134-B^Applicability. 

Refore the introduction of Art. I34.B jn 1929, suit 
to set .aside alienation by shebait was govern^ by 
Art. 144. A.I.R. 1944 Cal. 211=48 C.W.N 172 
(2)=2]5 Ind. Cas. 201. 

■ Art. 134-B — Applicability — Alienation by she- 
bait. 

Uuder Alt. 134.B, the terminus a quo for a suit to 
set aside an alienation made by a shebait has been 
rigidly fixed and begins from the date of death or 
cessation of office of the alienating shebait and the 
Legislature has deliberately avoided all questions of 
adverse possession after the death of such shebait. 
Thereforo, under Art. 134-B, a suit to set aside an 
invalid alienation by a shebait is bnrrcd after the 
ibipsn of twelve years from the death or removal of 
the alienating shebait. The right to bring such sujt 
does not revive on the death or removal of each suc- 
ceeding shebait. A.I.R. 1944 Cal. 211=48 C. W . 
X. 172 (2)=215 Ind. Caa. 201. 

Art. 134-B — Applicability. 

A suit for a declaration thnt the mortgage of a 
shrotriem land is not binding on the plaintiff does 
not fall within tho purview of Art. 134-B, Limita- 
tion Act. (1940) M.W.N. 404=51 M.L.W. 669 
=A.I.n. 1941 Mad. 217. 

Art. 134-B — De facto mua^r, suit by. 

Per Fenkatarama Itao aiuMHf^xl Itahman, JJ. 
(Jn order of reference). — TtmAnanager contemplated 
in Art. 134-B is not necessarily a de jure manager. 


UMITATION ACT (1908), ART. 134-A. 
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It also includes a de ftudo manager. A.I.R. 1941 
Mad. 449=1. L.R. (1941) Mad. 599=(1941) 1 M. 
R.J. 644=53 M.L.W. .569=1941 M.W.N. 408=199 
Ind. Cas, 225 (F.B.). 

Art. 134-B — Endowed property — Possesses- 

sion by ali-eiiee — When adverse — Invo|luntary transfer 
— priiuiplo apjdicable. Sec .rVDVERSE PO&SES- 
SIOX— ENDOWED PROPERTY. 50 C.W.N. 629 
= A.I.R. 1946 Cal. 473. 

Arts. 134-B, 144 — Hindu religious institution 

— Alienation by manager. 

Per Full Ralunan and Krishnaswami 

.1 i/i/anytr, JJ., dissenting). — Where a manager of 
.a Ilimlu religious institution makes an alienation of 
the jiropcrty of the institution for valuable con- 
■^ide!■ation end the suceoeding manager seeks to im- 
peach that alienation by suit, Art. 134.B and not 
Art. 144, Lim. Act applies when there is an interval 
of time between the death, josignr.tion or removal of 
the )nevions manager and the election or appoint- 
ment of the subsequent manager. 

Even jf Art. 144 does api^’y, the date of the 
sh rting point of adverse pos.scssion in such a case is 
the date of death, re-dgnation or removal of the pre- 
vious manager who effected the alienation and not 
the date of the election or the appointment of his 
successor. A.I.R. 1941 M;id. 449=1. L.R. (1941) 
Mad. 599=(]941) 1 M.L,.T. 644=53 M.L.W. 569= 
1941 M.W.N. 408=199 Tnd. Cas. 225 (P.B.). 

Art. 134-B — Retroi'pcctive effect. 

Ocnor.'il jiriiiciple is th:it the law of limitation ap- 
piiiablo to I' suit i.s the buv in force at the date of 
instifufion of suit — Dehuticr property alienated be- 
fore amendmenf — Suit to recover possession — ^Right to 
sue accruing after amendment: 

nrltl, that Art. 134-B applied. A. I. R. 1944 
Cal. 211=48 C.W.N. 172 (2)=215 Ind. Cas. 201. 

Art. 134-B — Retrospective effect. 

The law of limitation applicable to a suit or pro- 
ceeding is the law in force at the time of the insti- 
tution of ihc suit or proceeding unless there is a dis- 
tinct provision to the contrary. Hence Art. 134-B 

has retro.spective effect. 44 Bom. L.R. 146s=A.I. 
R. 1942 Bom. 138=200 Ind. Cas. 889. 

Art. 134-B — Retrospective effect. 

The general rule is that the law of limitation ap- 
plicable to a suit or proceeding is the law in force at 
the date of the institution of the suit or proceeding 
unless there is a distinct provision to the contrary. 
The utmost that can be said is that if any prescrip- 
tive rights had become vested under the old Imnta- 
tion period, the new Act wiJ3 not affect such rights. 
Consequently, to a suit brought in 1930 by sajjada. 
nashin of a TaTcia for recovery of possession of im- 
movablc property comprised in the wakf which had 
been transferred by trustee de son tort, the article 
applicable is Art. 134-B. A. I. R. 1937 Lah. 9 
=39 P.L.R. 222=169 Ind. Cas. 732. 

- -Art. 134-B— Sc pc — Aliwiation of wakf pro- 
perty. 

Succeeding de facto trustee con sue for possession 
•of property alienated b}' his predecessor. Limitation 
■woM,ld begin to run as soon as a new incumbent suc- 
ceeds the person in charge of the religious institu- 
tion who alienated ihewalcf property. A.I.R. 1937 
Lah. 9=39 P.L.R. -^=169 Ind. Cas. 732. 

— -Art. 134-B — Scope. 

Mahant mortgaging dehutter property — MahanH 


removed and new one appointed — Suit by new maltant 
for possession within 12 years from date of removal 
of previous mahant — Suit held within time — Sanction 
of Collector under Civil P.O., S. 92, not required. 
A.I.R. 1937 Lah. 660=39 P.L.R. 355=172 Ind. 
Oas. 319. 

Art. 134-B— Starting point— ‘Removal’ — 1)6- 

cree removing mahant from offico— Execution pending 
appe:il — Appeal subsequently dismissed — Suit to de- 
clare invalid alienation by mahant — Starting point of 
limitation — Adverse possession — Interruption . 326 
ilnd. Cas. 60=12 B.R. 656=24 Pat. 208=A. I. R. 
1945 Pat. 326. 

Arts. 134-B, 134, S. 28— Transfer, if includes 

lease. 

The ‘transfer’ referred to in Art. 134-B must he 
frikon to be transfer whether before or after the 
amending Act came into force. The word “trans- 
fer’’ is wide enough to include a lease. The substi- 
tution of the word “transfer" in Art. 134 by the 
Act of 1908 in place of the word “purchase" for 
the purpose of bringing transfers other thnn sale 
wi'hin the operation of Art. 134 is a sufficient indi- 
cation of the intention of the Legislature when they 
used the word “transfer" in Art. 134.B also. 

If the transfer -which comes under Art. 134-B is 
a transfer of full ownership, the right of the plain- 
tiff to the property is extinguished after the lapse of 
•the statutory period by operations of S. 28. The 
effect of the lapse of the rtatutory period under Art. 
134 is to protect alA transferees contemplated by that 
Article. It, therefore, follows that in cases of trans- 
for by way of mortgage or a perm.onent lease which 
comes within Art. 134, the transferee acquires on 
the expiry of the period prescribed by that article, 
the rights of the mortgagee or permanent lessee as 
if the mortgage or permanent lease had been exe- 
cuted by the original tnvner. The right of the origi- 
nal owner becomes subject to the rights of the mort- 
gagee or permanent lessee. There is no reason why 
the same principle should not apply when the right 
of the Manager of a Hindu or Muhamadan religious 
endowment to recover possession of endowed property 
rgainst a transference of such property by the pre- 
vious manager of the endowment is barred by Art- 
134-B. After the lapse of the period prescribed by 
that article, the transfer, whether by way of mort- 
gage or permanent lease, becomes binding on the 
endowment. I. L.R. (1937) 2 CaJ. 242=41 C.W.N. 
693=A.I.R. 1937 Cnl. 305=172 Ind. Cas. 315. 

Art. 135. 

Synopsis . 

1 . Alienation by widow. 

2. Applicability. 

3 . D^ault clause in mortgage. 

4 . ForcclosCure suit . 

5 . Mortgage by conditional sale. 

6. Mortgagor in possession. 

7 . Payment of interest. 

8. Right to possession. 

9. Starting point. 

10. Submersion of land. 

11. Suit by mortgagee. 

1 . Alienation by w^ow . 

Art . 135 — ^Alienation by widow — Reversiouer 5 

suit for declaration. See Abt. 91. 32 C. 473. 
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2. Applicability. 
■Art. 135— Applicability. 


Mortgagee purchasing in Court auction — His pos- 
session obstructed by prior purchaser of equity of re- 
demption — Mortgagee unaware of any such purchaser 
till obstruction — His suit against prior purchaser — 
Art. 114 and not Art. 135, held applied. A. I. R. 
1943 Sind 242=1. L.B. (1943) Kar. 315=s211 lad. 
Oas. 321. 

Arts. 135, 75, Ss. 19, 20 and 21— Applicabi- 
lity. 

Two brothers M and S executing two mortgages in 
favour of A on January 25, 1919 — M and S entitled 
to redeem on any date on payment of principal and 
interest — Mortgagee entitted to take possession on 
failure to pay annual interest for a year or more-— 
No interest paid more than five year^— On August 28, 
1924, K, on behalf of S, mortgaging equity of re- 
demption of previous mortgages to A for Rs. 72 due 
as interest on previous mortgages. No further 
interest p<iid subsequently— A suing on January 11, 
1937 for possession of land on basis of original mort- 
gages. 

Held that suit was governed by Art. 135 and was . 
withki time— That Ss. 19, 20 or 21 or Art. 75 did 
not apply. A.I.R. 1939 Lah. 212=41 P.L.R. 
529. 

Art. 135— AppUcability 

Article 135 applies not only where the suit is filed 

ttgainst the mortgagor but also against a person 
deriving title from *e mon^gor under a p_rtor 
mortgage. 81 Ind. Cas. 581=11 O.L.J. 269_A. 
I.B. 1924 Oudh 374. 

Art. 135— Applicability — Suit between mort- 

^*Art. 135 has no application to a case when the 
mortffacor is merely a pro forma defendant and the 
real dispute is as to whether the puisne mort^w 
is entitled to redeem and to take possession of the 
mortgaged property from the prior 143 

P.L.R. 1911=224 P.W.R. 1911=10 Ind. Cas. 20. 

3. Default clause in mortgage. 

^Art 135 — Default clause in mortgage — Pay- 
ment of’ interest after default. 

Where a mortgagee is enUtled to poMesaion as 

per terms of the mortgage deed from the date of 
default of payment of interest, the cause of action 
for a suit for possession accrues as soon as the de- 
fault takee place. Subsequent payment of interest 
cannot stop the period of limitation from running. 
40 P.L.R. 48. 

Art. 135— Default clause in mortgage. 

A person mortgaged his land with a stipulation 

that ho woviA bo in possession and be paying ^nual 
interert failing which the mortgagee would be en- 
' titled either to recover interest independently or to 
add it to the principal sum and obtain possession of 
land by suit, 

Beld, that although the mortgagee had option of 
Vhoosing between two different remedies, as he could 
pursue them on the happening of a single event 
namely a given default, the mortgagor’s right to 
poesei^on hod determined at the first default date 
and mortgagee's suit 12 years subsequent to default 
was bnrred. 121 Ind. Cas. 190=A.I.B. 1930 Lab. 
327. 


Art. 135— Default— Suit for possession. 

A iiiortgAgCwdeed conbiincd ft clftUfle to the ciioct 
that tlio niortgagc-uioney would bo paid by annual 
inslalmentB, and that 011 U>e li.ippcning of n dofaiilb 
in tho payment of any instalment the mortgage® 
would bo entitled to take possession of the property. 
No instalment w:i8 paid. In a suit by the mortga- 
gee for possession of the mortgaged property more 
tlmii twelve years after the date of tho first def.au-t, 

Ilehl, that the suit wrs barred under Art. 135 of 
the Limft.ation Act. 03 Ind. Cas. 579 (Lah.). 

Art. 135— Default-rSuit for possession— Limi- 

taticn— Option to mortgagee — Effect of. 

A mortgage deed provided that interest would be 
paid every six months and on default of such pay- 
ment. the mortgagee was given the option of either 
to allow the interest to run on treating tlid unpaid 
interest as principal or to take a bond from the 
mortgagor for the amount of interest accused from 
up to date or to take possession of the mortgaged 
property or to sue for the sale of the mortgaged pro- 
perty in lieu of princiivil and interest then due or 
to wait till the expiry of tho period fixed for the pay- 
ment of the entire money. 

Held, that the mortgagee’s right to possession of 
,the property could not be deemed to have detennin- 
mined within Art. 135 of the Limitation Act so 
long as he had not given intimation of any inten- 
tion to adopt that remedy given ^ the mortgage. 
6 O.L.J. 248=1 U. P.L.R. (P.Cf.) 45=51 Ind. 
Cas. 985. 

Art. 135— Default — Suit for possession. 

If a mortgagor .agrees to pay tho mortgage money 
by instalments and on failure to* deliver possession 
of the mortgaged property to the mortgagee a suit 
for possession by enforcement of the condition .js 
govertu'd by Art, 335 and must be brought within 88 , 
years from the date of default. 30 P.L.R. 19W 
=91 P.R. 1908=156 P.W.R. 1908=4 Ind. Cap. 
921. 

—Art. 135 — Default — Suit for possession of 
mortgaged property on default by mortgagor in 
payment of instalment. 

Wlien the mortgagor agrees to pay the mortgage 
money by instalments and stipulates to deliver po»- 
BPBsion of the mortgaged property to the mortga- 
gee on default in the payment of instalments, a 
suit for possession by enforcement of the condition 
is governed by Art. 135 and must be brought with- 
in 12 years from the date of default, the suit not 
being one for recovery of debt ■ 8 . 23 of th© Actf 
is not appjicnble to ^e case, and payments made 
after the default do not extend the period of limi- 
tation. 30 P. L. R. 1909=91 P. R. 1908=4 Ind. 
Cas. 921. 

4. Foreclosure suit. 

—Arts. 135 and 144— -Foreclosure suit— Limita- 
tion — Rights of assignee of mortgage. 

If a mortgagee under a mortgage by conditional 
sale does not sue for foreclosure ■» within 12 years' 
from the date fixed for payment ho is barred by 
limitation from suing for possession as owner. (35 
P.R. 1899; 94 P.R. 1912 B.) An assignee of a 
mortgage ran sue the mortgagor for possession 
though the assignor hod erroneously thought that hln 
right of foreclosuro is taken away by the Punjab 
Aji.ieiiation of Land Act, if {t was an incident of the 
mortgage-transaction. 69 P.W.R. 1917=39 Ind. 
Cas. 242. 
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Arts. 135 and 144 — Foreclosure after 12 years 

— Suit fcr possession barred — Regulation 17 of 
1806. 

In a mortgage by conditional sale, tlio mortgagee 
wa.« entitled to immediate possession but nerer look- 
possession. lie did not take foreclosure proceed- 
ings under Regulation 17 of 1806 wjtbin 12 years 
cf tl'o date fixed in the deed of mortgage for pa/- 
iiiont of mortgage money. After the expiry of 12 
ve-.rs he took forevlosure proceedings and then sued 
for possession as owner. 

Held, the suit was barred by limitation either un- 
der Art. 135 or Art. 144 of the limitation Act. 35 
P.R. 1899. foil. 94 P.R. 1912=237 P.L.E. 1912 
=178 P.W.R. 1912=15 Ind. Cas. 275. 

5. Mortgage by conditional sale. 

——Arts. 135 and 144 — Mortgage by conditional 
sale— Suit for p-ssession as full owner after ex- 
piry of year of grace — Limitation. 

When under the terms of a mortgage deed, the 
mortgagee is entitled to possession of the mortga- 
ged property without first taking foreclosure pro- 
ceedings the right to the possession of the mortga- 
gor determines on the date of default but when un- 
der the terms of the mortgage deed the mortgagee 
as such has no right to possession, the right to the 
possession of Uio mortgagor does not determine .and 
his possession does not become adverse until fore- 
closure proceedings have been perfected and the year 
of grace has expired. 52 P.W.R. 1918=25 P.L. 
R. 1918=79 P.R. 1918=45 Ind. Cas. 663. 

Arts. 135; 144— Mortgage of 1861— Novation. 

of contract — Adverse possession. 

A mortgage which purported to be a usufructuary 

mortgage was executed on the 14th May; 1861; the 
ostensible consideration being a sum of Rs. 4,809; 
but, in fact, only Rs. 2,270 out of the nominal con- 
sideration were paid. On the 11th April, 1862, ano- 
ther deed was executed between the parties by which 
the mortgagee surrendered to the mortgagor a portion 
of the mortgaged property. At the same time the 
mortgagor entered into a covenant, the effect of which 
was to alter the transaction into a mortgage by con- 
ditional s.'ile. In 1882 the mortgagees attempted to 
get possession of the remaining portion of the mort- 
gaged property but their suit was dismissed as bar- 
red by limitation. In 1900 the mortgagees sued for 
foreclosure. 

Held, that the suit was barred by limitation whe- 
ther Art. 135 or Art. 144 Act 9 of 1871 or S. 1 
(12) of Act 14 of 1859 prescribed the rule of limi- 
tation applicable. 26 A. 4=1903 A.W.N. 175. 

6. Mortgagor in possession. 

—Art. 135 — Mortgagor not in possession. 

There is no reason why a puisne mortgagee should 

be compelled to file a suit for possession within 
twelve years from the date of his mortgage, when 
the property is not in the possession of the mort- 
rgagor, but is in the possession of a third party or 
a prior mortgagee. 63 Ind. Cas. 679=4 L.L.J. 
13=A.I.R. 1922 Lah. 91. 


7. Payment of interest. 

Art. 135— Payment of interest, whether ac- 
knowledgment of mortgagee’s right to possession 
on default. 

A mortgage deed contained a forfeiture clause 
whereby the mortgagee might obtain possession of 
the land in default of payment of the first or sub- 
sequent instalments of interest: 

Held, that the payment of interest could not pos- 
sibly be construed es an acknowledgment of the 
mortgagee’s right to enforce his right to possession 
under the default clause; and that he had a right to 
secure possession as soon as the first default occur- 
red. The fact that any subsequent default also 
gave him a right of possession was not insufiScienb 
to prevent time from running against him. A.I.B. 
1934 Lali. 993=156 Ind. Cas. 42. 

8. Right to possession. 

Art. 135 — Right to possession — Determina- 

ticn of. 

The mortgagor’s right to possession determines 
even when a mortgagee is in possession by bis execut- 
ing a usufructuary mortgage. 2 O.L.J. 488=8 O 
C. 280=32 Ind. Cas. 341. 

9. Starting point. 

Art. 135— Starting point under — Mortgagor's 

right to possession— When determines. 

Under Art. 135 time begins to run egainst the 
mortgagee when the mortgagor’s right to possession 
determines. The mortgagor’s right to possession 
determines at the time when the terms of the mort- 
gage entitle the mortgagee to take possession Bub 
jf tho parties agreed expressly or impliedly thpt th» 
mortgagor should continue in possession, it would 
determine when such agreement comes to an end. 
1960 A.W.R. 284. 

10. Submersion of land. 

Art. 135 — Submersion of land. 

In a suit brought more than 12 years after the 
mortg.'^ge by mortgagee for possession of mortgag- 
ed property- which was submerged under water after 
the execution of the mortgage, 

Eeld, that as the time began to run from the date 
of the mortgage, the subsequent submersion of the 
land under water cannot have the effect of stopping 
it and, therefore, the suit was barred. 92 Ind. Cas. 
178=7 L.L.J. 509=26 P.L.E. 729=A.I.E. 1925 
Lah. 627. 

11. Suit by mortgagee. 

Arts. 135 and 142— Suit by mortgagee — Limi- 
tation. 

A suit by a mortgagee against the mortgagor or 
his succeessors in title is governed by Art. 135. 
117 P.R. 1919=50 Ind. Cas. 762. 

■Art. 135— Suit by mortgagee — ^Puisne Mort- 
gagee — 5uit f r possession — Cause of action. 

The time for a puisne mortgagee to sue for pos-' 
session begins to run from the date of redeeming 
the prior mortgagee who wns in possession of tho 
property. He need' not file a suit within 12 years 
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from the date of his mortgage. 8 P.W.R. 1919= 
48 iDd. Cas. 016. 

Arts. 135 and 118— Sat by mortgagee for pos- 
session — Nature of suit — Not for specific perform- 
ance, 

A mortgage deed contained recital that the mort- 
gagors had received the mortgage money and put the 
mortgagee in possession of the mortgaged property. 
Though possession had not been given, the suit of 
the mortgagee for possession was not a suit for spe- 
cific performance of a contract of mortgage but a 
suit for possession and was governed by Art. 135 
and not by Art. 113. 7 Ind. Cas. 646 (All.). 

Art. 135 — Suit by subsequent mortgagee 

against mortgagor fcr recovery of possession. 

For the purpose of Art. 135, the mortgagor must 
either have actual possession or an unconditional 
right to recover possession from somebody who has 
In fact got it, and unless and until he has tho right, 
time doee not start to run. 

Consequently, where possession is outstanding in 
a prior mortgage at the date of a subsequent mort- 
gage, time for a suit for recovery of possession 
against the mortgagor runs r.gainst the subsequent 
mortgagee, not from the time of that mortgage but 
from the date when possession is recovered by the 
mortgagor from the prior mortgagee. 35 Bom.L.R. 
956=A.I.R. 1933 Bom. 439=57 B. 393=147 Ind. 
Cas. 919. 

Art. 136. 

Synopsis . 

1. Applicability. 

2. Construction. 

3. Decree — Interpretation. 

4. Decree-holder. 

5. Limitation. 

6. Starting point. 

7 . Suit for partition 

8. Transfer by successive vendors out of pos- 
session. 


1. AppUcabifity. 

Arts 136 and 141 — AppUcability— Suit by pur- 
chaser from Hindu entitled to possession on death 
of Hindu female— Limitation— Starting p mt. 

Art. 141, Limitation Act, refers to a suit by a 
Hindu entitled to possession of immovablle property 
on the death of a Hindu female and strictly, there- 
fore, that article would not cover the case of a pur- 
chaser from such a person. Bnt by reason of Art. 
136 of the Act be woaId*be in precisely the s.ame 
position as his vendor and time would begin to run 
agninat him, as it would against the vendor, from 
the date of the death of tho Hindu female. A. I. 

B. 1950 Cal. 606. 

— — Arts. 136 and 141— Applicability — Suit by 
assignee of reversioner to recover immoveable pro- 
perty. Ben LIMITATION ACT, ART. 141. 8 

C. W.N. 802. 

——Arts. 136, 141 and 144— Appli;abU‘ty — Sifit 
for possession of immoveable pr perty by rever- 
aioner’s assignee — Vendor cut of po session at 
date of transfer. 

Where a suit by an assignee from a Hindo rever. 
■ioner, who was ont possession at the date of aasign- 
uent, waa brought within 12 years from the death 


of the Hindu female, upon whose death the rever- 
sioner bccanjc entitled to the property, 

Held, that Arts. 136 and 141 should be read to- 
gether and the suit \vas not barred. 8 C.W.N. 
535. 

- — Arts. 136 and 127 — Applicability — Suit by pur- 
chaser from member of a joint Hindu family al- 
leged to have been cut of possession — Limitat'on. 

"Possession” in Art. 136 includes sucli posses- 
sion as a member of joint Hindu family is pre.4uin- 
cd to have in the family property until excluded 
from it. A suit by a purchaser of property from a 
member of joint Hindu family, who is alleged to 
have been out of possession at the time of sale 
comes under Art. 336 and not under Art. 127. 9 
M.L.T. 397={19n) 2 M. W. N. 175=9 Ind. 
Cas. 495. 


Arts. 136, 138 and 144 — Applicability. 

P purchased certain property from B who had 
purchased it in execution of a rent-decree againsfa 
a judgment.debtor. The property was not in pos- 
session of the judgment-debtor at the time of its 
purchase by B but was in possession of one C as a 
statutory mortgagee under S. 171, Bengal Tenancy 
Act: 


Held, that c.b P's vendor B was not entitled before 
the money deposited by C was realised either from 
the usufruct of the property or by payment made 
by the judgment-debtor, a suit by P for possession 
within 12 years from the date on which the money 
deposited by C was realised waa not barred by timo 
under Art. 136 or Art. 144. Art. 138 did noft 

790=67 O.L.J. 294= 

180 Ind. Cas. 215. 


-Art. 136— Applicability. 

Possession contemplated by Art. 136 is not con- 
fined to actual occupation only; it atlso includes 
constructive possession. The expression “out of 
IpOBsession, “ as used in this article implies that some 
person is in possession adversely to the vendor, some 
person holding in a character incompatible with 
the idea that ownership remained vested in the 
vendor. Time does not begin to run under this 
article until the property is held in possession ad- 
verse to the vendor. In fact the question for de- 
cision in applying this article is, whether, if there 
h.ad been no second sale, and the vendor had brought 
the suit for possession, he would have succeeded. 
If he would have succeeded, then the vendee must 
succeed {n the suit brought by him. A.I.R. 1934 
Rang. 223=151 Ind. Cas. 357. 

Arts. 136 and 137— Applicability— Suit by re- 
presentative in interest of auction-purchaser — Pos- 
session of Judgment-debtor at date of sale — Bur- 
den of proof. 

A suit for recovery of possession by a represen- 
tative in interest of an auction purchaser must be 
commenced within 12 years, from the date when 
Tthe judgment-debtor is first entitled to possession, 
if he is out of possession, and 12 years from the 
date when the sale becomes absolute if he is in 
possession, and the burden of proving such posses- 
sion is on tho plaintiff. 19 C.L.J. 209=23 Ind. 
Cas. 811. 

—Arts. 136 and 137 — Applicability. 

The articles do not apply to suit against vendors 
or judgment-debtors but apply to suit against third 
persons or trespassers. 6 Ind. Cas. 273 (All.). 
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Art. 136 — Applicability — Suit by vendee for 

possession See LIMITATION ACT, ART. 11. 
4 Bom.L.R. 513=26 B. 730. 

2. Construction. 

Art. 136— Construction. , 

The words “when the vendor is first entitled to 
{Mjssession’’ in the third column of Art. 136 relate 
to the becinning of dispossession referred to in the 
first column of Art. 136. 36 Bom.L.B. 284=58 

B. 410=A.I.R. 1934 Bom. 273=154 Ind. Caa. 
824. 

Art. 136 — Construction — ‘Vendor*, meaiung 

of. 

The expression “vendor” in Art. 136 means a 
vendor other than the auction-piirehaser mentioned 
in Art. 23. 8 C.W.N. 476=31 C. 681 (P.B.). 


Art. 136— Construction. 

The expression ‘out of possession ’ in the first 
column of Art. 136 implies that some person is in 
possession adversely to the vendor. 36 Bom.L.R. 
L'84=A.I.R. 1934 Bom. 273=58 B. 410=154 Ini 
Cas. 824, 


Art. 136— Construction— ‘Out of possession — 

Meaning of. , . * i«a 

The expression “oat of possession in 136 

of the Limitation Act implies that eome person is ,n 

possession adversely to tl»e vendor, p««r 

ing in a character incompatible with the idea ttat 
the ownership remained vested ui the vendor. 'Rie 
J^sses^on in Art. 136 of the Limitation Act inw 
eludes such poseession tie a member or the joint la- 
milj is presumed to have, in the famil7 property, 
until excluded therefrom. 29 C.L.J. 241—51 Ind. 
Caa. 123. 


3 . Decree — Interpretation . 


Arts. 136, 144 and 14S— Decree— Interpreta- 

decree directing that A should obtain posses- 
sion on payment of a certain sum to B doM not 
create any mortgage or charge and the wit for 
possession by C (a purchaser of A ’s interest) is go- 
vorned by Art. 136 find not by Art. 144 or 148. a 
O.L.J. 500=32 Ind. Cas. 353. 


the first column and the meaning of the article is 
that if the vendor ’s title would be alive at the time 
the vendee’s suit is brought supposing no sale had 
token place, such suit is not barred; but on the 
other hand, when the vendor’s possession bad ceas- 
ed more than twelve years before the vendee’s suit, 
such a suit would be too late. In a suit, such' as is 
contemplated by Art. 136, when the purchaser sue- 
eeeds in showing that tbe exclusion of his vendor 
from possession took place within twelve years of 
the institution of the suit, he succeeds in showing 
that his suit is within time. 1901 A.W.N. 137= 
23 A. 442. 


6. Starting p<wt. 

Art. 136 — Starting point. 

Tender Art. 136 a person in his capacity of a pri. 
vat** purchaser has 12 years’ lihiitation to sue for 
(possession of immovable property sold to him by bis 
vendor when out of possession at the date of sale, • 
the starting point of limitation being the date when 
the vendor was first entitled to possession; and the 
mere cireamstance that the purchaser takes five years 
to complete his title against his vendor cannot give 
him A fresh starting point of Kmitation as he can 
only sue in the right of his vendor. 2 N.L.B. 33, 
Bel. on. 116 Ind. Cas. 70=A.I.B. 1929 Nag. 298. 


7. Suit for partition. 


Arts. 136 and 144— Suit for partition— Exchi- 

sion for more than 12 years — Onus. 

In a joint Hindu family consisting of father and 
sons one of the sons agreed in consideration of the 
assignment of certain immovable properties by the 
father for maintenance without powers of auons- 
tion, not to demand partition of the family propw- 
tjes but the son enjoyed the properties assigned to 
him only for one ye.ir and thereafter was 
out of the family by the father and was refused 
maintenance and a suit for partition wus filed more 
than 12 years afterwards. 


Weld, that there was exclusion of the son 
nt family properties, and whether Ajt. 136 or 1 
plied the plaintiff must show that he brought the 
^ within 12 years from date of exclusion. (1915) 


4. Decr«c-holder. 

Arts. 136, 138 and 144 — Decree-hold^ — Sale 

— Auction-purchaser- Possession through Court- 

Formal possession — Obstruction by jud^eat- 
debtor who has continued to be in possession — 
Limitation. 

Arts. 136, 137 and 138 obviously ref^ to ca^ 
where no possession, formal or actual, has been 
obtained through Court. None of these articles con- 
template the case of an auction-purchaser or his 
signs who baa obtained formal possession and is 
disturbed by the judgment-debtor or his heirs, who 
continue in actual possession. Such a jj? “ 

erned by Art. 144. 25 B. 275=2 Bom.L.B. 1021. 

5. Limitation. 

Art. 136— Limitation — Title of vendor not 

extinct at the time the vendee’s smt is brought . 

In Art 136 the words in the third column relate 

to the beginning of the dispossession referred to m 


8. Transfer by successive vendors out of 

possession. 

Art. 136— Transfers by succ^sive vendors 

oat of possession— ‘Vendor’— Mining. 

Where there have beep transfers by 
vendors, aU out of possession, the tem 
eludes the first ie the series of '^“dors entitled to 
roe for possoesion, 24 Ind. Cas. 210 (W.)- 

■Art. 137— ApplicabiUty. 


There is no warrant for limiting the 
of Art. 137 to cases in which the Court sale nos 
taken pjUace without an antecedent att^ihmont, as 

for instance, in execution of n ^ 

I.E. 1939 Mad. 456=49 M.L.W. 671=(1939) K 
W.N. 488=(1939) 1 M.L.J. 802=1. L.B. (1939) 
Mad. 803=182 Ind. Cas. 999 (8.B.). 

Arts. 137, 144— Co-mortgagor redeeming pt^ 

perty-^le of entire property— Representative » 
interest of ncn-redecming mortgagor suing for i*" 
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co v c r y of possession on payment of porportioflate 
am ount— A^cle applicable. 

The land originally belonged to four persons. 
The share of one of them, i.e., was bonght by 
If at A Court auction. At that ti»ne, the land was 
under usufructuary mortgage in which all four ori- 
ginal owners had joined. This mortgage was re- 
deemed by the co-mortgagors other than those rep- 
resenting L’s interest on a date after the Court-auc- 
tion and on tbe same date they re-mortgaged a large 
proportion of the land to some other person. This 
mortgage they again redeemed. Finally these co- 
sharers relinquished their interest in the land by 
selling it to a third party. 3f brought his suit for 
reco7ery of possession of his share on payment of 
proportionate amount. The suit was brought more 
than 12 years after the redemption of the joint 
mortgage by L and his co-mortgagors but within 12 
years of sale of the entire property to the third 
party. The defendants contended that the suit was 
barred by time and that Art. 137 applied: 

Eeld, that the co-mortgagors on redeeming this 
■land and coming into possession thereof did not 
hold adversely to the non-redeeming partner. They 
either held a charge or obtained the rights of the 
original mortgagee over tho share belonging to 11. 
Although they deilt with the land as they would 
their own and mortgaged jt, redeemed it, and mort- 
gaged again none of these acts would make their 
possession adverse to that of the plaintiff. It was 
not nntil they sold the whole of the land Including 
the plaintifTs share that they exercised claims ad- 
verse to those M the nlaintifTs: therefore th»* plain- 
tiff must bring his miit within 12 yof'.rs of the dato 
of sale. Article applicable was Art. 144 and not 
Art. 137. A. I. R. 1938 Kang, 65=176 Tnd. Caa. 
023. 

Art. 137 — Construedon— "Entitled to possea- 

•ion". 

Tho words ‘^entitled to possession” in Art. 137, 
moan able to exercise hie right of possession cind the 
words “out of possession” imply that the judg- 
mont— debtor at the time of the sale was not in a 
position to exercise his right of possession. A.I.B. 
1938 Kang. 65=176 Ind. Cas. 923. 

Art. 137 — Construction — 'Out of possession’ — 

*Pir8t entitled to possession’ — Meaning of. 

Tho words “out of possession” In Art. 13T, Limi- 
tation Act, Column 1, imply that some person js In 
possession adversely to the judgment-debtor rome 
person holding in a character incompatible with 
ownership remaining vested in the judgment-debtor. 

The words “when the judgment-debtor is 6rst en- 
titled to poaseesion” in the third column of the arti- 
cle, relate to the beginning of the diepoeeeealon re^ 
f erred to in the flret eolumn. If therefore, in ease 
DO wile had taken place, the judgment-debtor’s suit 
would have been alive at the time when the auetiou. 
pnrebaecr brings his suit, such suit will not be bar- 
red. If on the other band, at the dato of the aue- 
Hoa-purchaeer’e suit the judgment-debtor was out 
of (Kwaession for 12 years and had thereby loet bis 
right to recover poeeeieioD, then the euit of the anc- 
tion purebnaer would be barred. 48 Bom. L. B. 
aOOsA.I.B. 1947 Bom. 206. 


(1908), ART. 137. 1866 

Art. 137— Mortgage decree. 

Article 137 does not appily to purchasers at sale 
held in execution of mortgage-doerces. 99 had. 
Caa. 831=A.I.R. 1923 Mad. 160=50 M.L.J. 183. 

Art. 137— Mortgagor and mortgagee. 

Adverse possession against a mortgagee is gene- 
rally ineffectual against the mortgagor, especially 
when it begins at a time when the mortgagee is in 
possession of the mortgaged property and asserts a 
title which is hostile not only to tbs mortgagee 
but which also assails the title of the mortgagor 
and the mortgagor allows 12 years to elapse, the 
title of the trespasser wi,U become indefeasible not 
only against the mortgagee but also against the 
mortgagor, 107 Ind. Ctis. 612=rA. I. E, 1928 
Tjah. 147. 

Art. 137 — Possession — Whether means actual 

cr constructive. 

Article 137 was framed precisely to deal with 
cases where a person was not in possession at tho 
date of sale. The possession referred to in the 
article is actnoil possession, and not constnietive 
or symbolical possession. Hence where a purchaser 
in execution could not obt.ajn possession of the pro* 
perty on account of ti subsisting lease by judgment- 
debtor, a euit by him for possession within 12 years 
of the expiry of the lease hut after 12 years from 
the date of purchase is withjn time. A.I.B. 1943 
Mad. 413=56 M.L.W. 136=(1943) 1 M.L.J. 207 
=1943 M.W.N. 147=203 Ind. Chs. 559. 

Art. 137— Ront decree — Purchaser in execu- 
tion of. 

Plaintiffs were owners of a miras tenure and un- 
der them was a darminarn tenure held by the de- 
fendants. This under-tenure wns sold in execution 
of a rent decree and purchased by a stranger who 
never obtained possession. In execution of a rent 
decree obtained .igainst the stranger tho under-te- 
nure was again soitd more than twelve years after 
and purchased hy the plaintiffs who sued for pos- 
session, 

Ee\d, Per Walrrudey, J. (Woodrofa and StOira- 
wardhy, JJ., contra). Art. 137 applied to the case 
.and the suit was barred. 

Per Suhrau'ardy, J.— Article 140 or Art. 144 ap- 
plied to the case. 

Per Woodroffe, J . — None of the articles of tho 

1 imitation Act apnlied to the case but the .suit was 
barred under 8. 167 of the Bengal Tenancy Aet. 
26 O.W.N. 985=A.I.B. 1922 Cal. 544, 

Arts. 137. 138 and 142— Scope of— Trespass 

and adverse possession. 

Art. 138 of the Limitation Act applies only 
to the case of a judgment-debtor or those claiming 
through him who remain in his possession after pur-- 
chase nt an execution sale and not to a case where 
the defendant, bases bis claim to title and possession 
as a trespasser relying upon adverse possession. 
Art. 137 has no application to the facts of a case 
where possession remained with predecessors-in- 
title of the plaintiff, up to t!ic time, symbolical pos- 
session was given to the plaintiff. In such a case, 
Art. 142 only applies. 4 Pat.L.J. 463=a(1919) 
P.H.C.C. 298»=51 Ind. Cas, 801. 

Art, 137 — Symbolical possession — Delivery of, 

starting point. 

Delivery of symbolical possession is operative 
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against the judgment-debtor but is wholly ineffectual 
to affect the title or interrupt the actual possession 
of others. 22 C.L.J. 574=29 Ind. Cas. 84. 

Arts. 137, 136 and 144 — Sj^bolical possession 

given — Suit for actual possession. 

A suit for actual possession of property obtain- 
ed in execution of a decree when symbolical posses- 
sion was given, falls under Art. 144 and not Arts. 

136 and 137. They do not apply to a case where 
Court has already given possession. 35 Ind. Cas, 
87 (n.t,). 

Art. 137 — Symbolical possession — Time,. 

when begins to run. 

Whore on auction-purchaser at a Court sale ha* 
obtained judicial possession, he or his assigns may 
sue the judgmcnt-clebtnr for actual possession with- 
jn 12 years from the date of obtaining such posses- 
sion. When adverse possession is pleaded in a suit 
for possession during the limitation period the ques- 
tion of limitation becomes a question of title and the 
plaintiff, must first furnish proof of subsisting 
title at the date of the commencement of his suit be- 
fore the defend, ant is required to establish his adverse 
possession. 17 Ind. Cas. 618 (All.). 

— ■ Art. 137 — Suit for khas possession by mort- 
gage© purchaser in execution of mortgage decree, 
aeainst mortgairor and his tenants. Sfe LIMIT.4.- 
TION ACT. ARTS. 144. 137 AND 142 . 63 C.W. 

N. 899=A.I.R. 1950 Cal. 92. 

■ Arts. 137 and 139— Suit for recovery of pos- 
session — Auction-purchaser . 

Art. 137 applies to an auction-purchaser of the 
rights of a judgment-debtor not in possession at the 
d.afc of the sale, while Art. 138 apnlies where he is 
jn possession at the date of the sale. Under Art. 

137 the suit must be brought within 12 years from 
the date when the judgment-debtor is first entitled 
to possession ; in latter case the suit is in time if 
bro»rght within 12 years from the date when the sale 
becomes absolute. 25 Rom. 275 Foil. 26 O.L.J. 
8.39=22 C.W.N. 319=42 Ind. Cas. 709. 

Arts. 137, 142 and 144 — Suit fer possession 

by auction-purchaser. 

Property purch,ased in a suit in 1891 was in the 
posession of a trespasser and the plaintiff purehas- 
ser was given only formal possession under his pur- 
chase in 1897: the defendant obtained possession, 
'of the property under a decree but he did not derive 
his possession from or through the first trespasser 
but was himself a trespasser as regards the plain- 
tiff. In 1908, the plaintiff sued defend.ant for pos- 
session. SeM, that Art. 144 applied, that in 1897, 
■when the defendant obtained possession, the plain- 
tiff h.id a subsisting right, that the defendant could 
not add the period of adverse possession of the first 
trespas.ser to his possession, and that, therefore, the 
plaintiff’s claim was in time. Art. 137 does not 
apply to a suit against the judgment-debtor or his 
representative. Art. 142 does not apply as the 
plaintiff was never in actual poasessien and waa 

never disfwssessod. 33 All. 224=7 A. L.J. 1184 
=8 Ind. Cas. 1095. 

— Arts. 137 and 138, 142— Vacant site— Suit for 
possession — Limitation . 

mere a property was a bare site, plaintiff’s sym- 
bolical possession is equivalent to actual possession 
and therefore the suit was prima facie governed by 
Art. 142 of the Limitation Act and not Art. 137 


or 138: defendants could defeat the claim only by 
shewing adverse possession for more than twelve 
years. 106 P.L.R. 1918=76 P.R. 1918=156 P. 
W.B. 1918=47 Ind. Cas. 411. 

Art. 138. 

Ssmopsis. 

1. Adverse possession. 

2 . ApplicabUity. 

3. Chota-Nagpur Tenancy Act. 

4. C. P. Code. 

5. Exclusion of time— If should be asked for 
in plaint. 

6 . Mortgage pending attachment. 

7. Possession. 

8 . Scope. 

9. Symbolical delivery of possession. 

1 . Adverse possession . 

— Art. 138 — Adverse possession. 

The auction.purcbaser must institute a suit for 
possession of the property purchased by him in execu- 
tion of a decree within 12 yeurs from the date when 
the sale becomes absolute and any question of ad- 
verse possession in favour of person holding against 
him is irrelevant. 96 Ind. C^s. 173 (All.). 

2. Applicability. 

Arts. 138 and 144 — Applicability — Auction- 

purchaser at Court sale obtaining formal delivery 
— Subsequent suit for p*ssession — Limitation — 
Time taken in proceedings to set aside sale — Ex- 
clusion of— S. 16. 

Art. 144 of the Limitation Act and not Art. 138 
applies to a suit for possession by an ancUon-pur- 
chaser of property at a Court sale after he has al- 
ready obtained formal or symbolical delivery of po-v 
session. The suit is not by him as 8 uction-pureh.a- 
ser, but as owner. S. 16* of the Limitation Act 
cannot apply so .as to entitle him to deduet the 
period taken in proceedings for setting aside the 
sale. S. 16 can only be helpful to a plaintiff 
where he has not gone to the executing (Jourt to 
obtr.in possession and the time from which limi- 
tation starts is the date when the sale becomes 
absolute. But when the purchaser at the execu- 
tion saiie has gone to th© executing Court and ob- 
tained delivery of possession, whether formal or 
actual and is then dspossessed, a suit for recovery 
of possession by him is not a suit by him os auc- 
tion-purchaser but an ordinary suit for possession 
by an owner on title. In such a case Art. 144 ap- 
plies and there is no scope for invoking S. 16. 
24 Pat. 717=A.I.R. 1946 Pat. 202. 

Art. 138 — Applicability — Auction-purchaser 

obtaining symbolical possession. 

Art. 138 of the Limitation Act does not apply 
fto the case of a plaintiff who has obtained pos^ 
sion, even though symbolical, in execution of his 
decree. A suit by such a pjbintiff would not be by 
an auction-purchaser . It would be an ordinary 
suit for possession by the owner of the property 
whose title had become complete and effective by 
•the confirmation of the sale and delivery of sym- 
bolical possession. A.I.B. 1950 Assam 50. 
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Art. 138 and 95 — Applicability. 

Suit by mortgagee of tenure to set aside sale for 
arrears of rent— Allegation of fraud, held unnecea- 

Held, suit was for possession and Art. 138 ap- 
plied and not Art. 95. 3 B.R. 296=A.I.B. 1937 

Pat. 331=167 Ind. Cas. 481. 

—Art. 138 — Applicability. 

P purclmsiug property from H who bad purchas- 
ed it in execution against judgment-debtor — Pro-t 
perty at time of purchase in possession of statutory 
mortgagee under S. 171, Bengal Tenancy Act, 
1885 — Suit for possession by P — Art. 138 does 
not apply bat Art. 136 or 144. A.I.B. 1938 Oal. 
790=67 C.L.J. 294=180 Ind. Cas. 215. 

Arts. 138 and 144 — Applicability — Suit by 

auction-purchaser of mortgage decree against 
auction-purchaser of money-decree. 

In pursuance of a mortgage decree passed in 
1888 and atanned in appeal in 1903, the mortgage 
property was purchased by B in 1912. The sale 

was confirmed in 1912 and B obtained writ of deli- 
very of possession in 1915. But in attempting to 
take possession, he was resisted by B who had 
purchased the same property in 1890 in execution 
■of a money-decree after the suit on the mortgage 
and the decree thereon. In 1927, within twelve 
yeors of his obtaining the writ of delivery of po^ 
session, B instituted a suit for declaration of title 
and recovery of possession against B; 

Held, that the plaintiff being the purchaser m 
execution of the mortgage decree, had a superior 

iitlo • 

Held, also, that Art. 138 did not apply, the plain- 
itiff having obtained a writ of delivery of posses- 
sion from the executing Court, but Art. 144 gov- 
erned the case, and the defendant’s possession bo- 
camo adverse from the date of delivery of posses- 
gion and not from the date of eale or date of con* 
firmrition of the sale. 13 P.L.T. 121=A.I.R.. 
1932 Pat. 145=11 Pat. 165=142 Ind. Cas. 240. 

Arts. 138 and 180— Applicabili^ . — Suit for 

possession by auction-purchaser— Limitatirn. 

A suit by a purchaser in a Court auction for 
recovery of possession of the properties, after con- 
firmation of the sale is governed by Art. 138 and 
not by Art. 180. 47 Ind. Cas. 844 (Pat.). 

Art. 138 — AppUcability. 

The article applies to a suit by the anction-pur- 
ehoser though the sole took place before the pass- 
ing of the Act provided the plaintiff had time 
enough under that article after the passing of the 
Act to bring his suit. 38 Ind. Chs. 609 (Cal.). 

—Art. IS^Applicability. 

OWter.— Word ‘purchaser* is limited to stran- 
ger. A.I.B. 1936 Peah. 85. 

—Art. 138 — Applicability. 

ArUr)e 88 applies only to suits between the 
auetion-purehaser and the judgment-debtor or hji 
representative {n interest. 85 All. 432=11 A.L. 
J. 642=18 Ind. Chs. 465. 

^Art. 138— Applicability — 'Purchaser* inclu- 
des decree-holder purchaser. 

Per JwaUi Praead, J. — The IdmUotion Act la a 
lAw relating to procure in pari materia with the 
Civil P.C. and both most he taken and eonstmed 
together. Art. 138 appllee to decree-holder pur- 
elmsere ae weli as ttranger-pnrchaaers. 


I'or tVort, J.— Even a third party purchaser may 
he a i»arty to the suit. 12 P.L.T. 423=A.I.R. 
1931 Pat. 241=10 Pat- 670=138 Ind. Cos. 337. 
(F.B.). 

Art. 138 — Applicability. 

The expression “purchaser at a sale in execution 
of a decree” in Art. 138 does not cover the caso 
of a judgment-creditor who purchases the properly 
iu execution of his own decree. 99 Ind. Cas, 677 
=50 Mad. 403=25 M.L.W. 61=1927 M. W. N. 
8=38 M.L.T. 156=A.I.R. 1927 Mad. 288=52 
M.L.J. 1. 

Arts. 138 and 180— Applicability — Suit for 

p^sossion by decree-holder purchaser — Limita- 
tion . 

The period of limitation prescribed by Art. 180 
of the Limitation Act b^s reference to applications 
made under the C.P. Code (1908). The period for 
bringing a suit for possession by a decree-holder 
purchaser is that prescribed by Art. 138 of the 
Limitation Act. (1919) P.H.C.C. 354=4 P.L.J. 
716=52 Ind. Cas. 711. 

Art . 138— Applicability to a purchaser who is 

a decree holder. ^ x . . 100 s- 

(Per Stanley, C.J. and Knox, J.)— Art. 138 u 

a general provision applicable to strangers ana 

cannot be heid to apply to .an application bj ^ 

decree-holder purchaser. 31 All. 82=5 M.L.T., 

185=6 A.L.J. 71=1 Ind. Cas. 416. 

Art. 138 — Applicability — Suits against are 

not deriving title from judgment-debtor. 

Article 138 of (he Limitation Act applies to 
suits brought against the judgment-debtor or per- 
sons who have derived title from him. It has no 
application to a suit brought against a person who 
lias not acquired a title from the judgment-debtor. 
12 C.L.J. 378=6 Ind. Cas. 467. 

Art. 138 — Applicability — Suit against judg- 
ment-debtor’s co-tenant. 

Wlien a pnrehaser at Court sale eues the co-ten- 
ants of tho judgment-debtor, Art. 138 will not 
apply for that Article applies only against judg- 
ment-debtor and persons claiming through him. The 
suit will be governed by Art. 144. 117 Ind. Cas. 

.':9.3=.3.3 C.W.N. 4b=56 Cal. 616=A.I.R. 192<7 
Cal. 250. 

—Art. 138— Applicability — Suit against tres- 
passer. 

Article 138 Las no application to suit for posses- 
Sion by a Court auction-purchaser against person 
who claims title independent of the .iudgment-deh- 
tor. The article applicable is Art. 144 and under 
Art. 144 a trespasser cannot tack bn his possession 
with that of previous trespasser. 

Where the defendent claims through the judg- 
ment-debtor, Art. 138 would apply but when sym- 
beJical possession has been given to the auction- 
purchaser it will he equivalent to actual possession 
against the defendant and thereupon Art. 142 will 
applr to the ease. 70 Ind, Cas. 602=27 C.W.K. 
259=36 C.L.J. 140=A.I.B. 1922 Cal. 176. 

Art. 138 — Applicability — Suit by vendee in 

execution sale — Judgment-debtor in possession. 

See 29 A. 463. 

—Art. 138 — ^“Auction-purchaser” — Assignee. 

Art. 138 applies to the case of a person claiming 
through the anetion pnrehaser, and not merely to 
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tLe auction purchnser alone. 8 O.W.N. 476=31 
C. 681 (F.B.). 


3. Chota-Nagpur Tenancy Act. 

Art. 138 — Chota Nagpur Tenancy Act— 

Bengal Rent Recovery Act, S. 11— Auction- 
purchaser, right of — Suit for possession. 

If a purchaser under a sale held under Chota 
Nagpur Ten::ucy Act fails to obtain possession of 
the property under S. 11 of Bengal Rent Reco- 
Tery Act, ho can bring a suit in the Civil Coiirti 
within 12 years of the sale under Art. 138, 8ch. 
T, Limitation Act. 37 Ind. Cas. 955 (Pat.). 


Arts. 138 and 142 — Chota Nagpur Tenancy 
Suit to recover tenure bv auction-purchaser 
from tenant. See BENGAL ACTS— CHOTA NAG- 
PUR LANDLORD AND TENANT PROCEDURE 
ACT, 8. 37. 7 C.L.J. 560=12 C.W.N. 617. 

4. C. F. Code. 


— Art. 138 — C. P. Code— Scope and effect. 

Article 138 must be read along with the provi- 
.sions of the C. P. Code. 99 Ind. Cas. 677=50 
Mad. 401=25 M.L.W. 61=1927 M.W.N. 8=38 
M.LT. 156=A.I.R. 1927 Mad. 288=52 M.L.J. 1. 

Art. 138— C. P. Code, S. 47. 

Decree-holder aucfion-purcha-cr can bring a suit 
for recovery of possession of the property purchased 
at the auction sale within twelve years of the sale 
a.s provided in Art. 138— Such a suit is not barred 
by S'. 47. Civil P. Code. A.I.R. 1932 Pat. 80=10 
Pat. 670=135 Ind. Ca«;. 49, 


—Art. 138— C. P. Code, S. 47 — Scope and 
effect of. 

Article 138 of Limitation Act cannot override the 
provisions of S. 47 of C. P. Code. 95 Ind. Os. 494 
=53 Cal. 781=43 C.L.J. 345=30 C.WN. 649 
's=A.I.R. 1926 Cal. 798 (F.B.), 

— - Art. 138 — C. P. Code, S. 47— Scope and effect 
of. 

Art. 138 of the Limitation Act. should be read 
with S. 47, C. P. Code. The one does not override 
the other. When the auction-purchaser is also a 
party to the suit, his claim for delivery of posses- 
sion should be determined in the execution 
department. But when he is a third party, he 
can bring a suit for possession and such suit 
will be governed by Art. 138 of the Limitation 
Act. ^ Where the execution is barred at the date 
of suit, the suit cannot be treated as a proceeding 
m execution. 35 Bom. 452=13 Bom.L.R. 661 
= 11 Ind. Cas. 987. 


—Art. 138— C. P. Code, S. 47— Effect of. 

The effect^ of Art. 138 is not to override the 
special provisions of S. 244. C. P. Code (O.C.) It 
may be applicable to a stranger- purchaser who is not 
entitled to prove under S. 244. Per Stanley, C. J. 
But see cetnira, p. 90. Per Majority of the Full 
Bench. 6 A.L.J. 71=1 Ind. Cas. 819=31 A. &2. 


Art. 138, C. P. Code, O. 21.. Rr. 35, 36, 95 

and 96-— Judgment-debtor in posse. sion — Formal 
possession with purchaser — Effect of. 

Formal possc'sion by the Court-auction purchaser 
at a Court-sale cannot prevent limitation running in 
favour of a judgment-debtor when the latter is in 
actual possession and the property is not in the pos- 
session of a tenant or any other person, entitled to 
occupy it. Symbolical possession is not equivalent to 
f^l possession though the former kind is speci- 


fied and recognised in O. 21, Rr. 35 and 36, it is 
not prescribed either by O. 21. R. 36 or 9& 25 6. 
275 ; 25 B. 358, overruled. 36 Bom. 37.5=14 Bom. 
L. R. 115=14 Ind. Cas. 447. 

5. Exclusion of time— If should be asked 

for in plaint. 

—Arts. 138, 142, S. 14 — Exclusion of time*, if 
must be asked in point — C. P. Code, S. 50. 

Art. 138 refers more to questions between the 
auction-purchaser and the judgment-debtor, and the 
present case fell under Art. 112. The period during 
which a suit was prosecuted bona fide in a court with- 
out jurisdiction was properly excluded in computing 
the period of limitation although the plaintiff in his 
plaint did not expressly ask for an extension t£ time 
on that ground. 12 C.W.N. 617=7 C.L.J. 560. 

6. Mortgage pending attachment. 

—Art. 138 — Mortgage pending attachment. 

UTiere property is usufructuarily mortgaged dur- 
ing pendency of an attachment and it is subsequently 
sold, the purchaser must sue for possession within 12 
years from the date when he took symbolical posses- 
sion. Nor could he ever sue for redemption. 97 
Ind. Cas. 718=24 M.L.W. 263=A.I.R. 1926 Mad. 
966=51 M.L.J. 143. 

7 . Possession . 

—Arts. 138, 142 and 144 — Possession — Suit by 
auction-purchaser — Limitation. 

A sale was confirmed by the Court on 30th May, 

1898 and formal delivery of possession pven on ISth 
May 1899, and the suit for possession by the purchaser 
was brought on 1st June 1910; Held, that the suit 
was brought under An. 138. Where however plain* 
tiff alleged that he oblained possession on l5th May, 

1899 and lost it in July following. Art. 142 apF^ies, 
and Art. 144 is not applicable in either case. 10 
A.L.J. 13=15 Ind. Cas. 10. 

—Art. 138 — Possession of tlurd persons. 

Where the purchaser at an auction sale brought a 
suit for possession within twelve years from the date 
of s.ale against the defendant who was not the judg- 
ment-debtor but was in possession of the land from 
before the date of sale and for more than 12 years 
under an independent title held that Art. 138 did not 
save plaintiff's claim from limitation. 40 Ind- 
Cas. 662 (Cal.). 

8. Scope. 

Art. 138 — Scope. 

A suit against judgment-debtor, or persons deriv- 

ing title from him, is governed by Art. 138 but a suit 
against a person, who has not 'derived his title from 
the judgment-debtor, is not governed by this article. 
12 C.L.J. 378=6 Ind. C^s. 467. 

Art. 138 — Scope. 

The case of a stranger auction-purchaser is not 

the only case within scope of Art. 138. 46 P.L.R. 
3S7=A.I.R. 1944 Lah. 402=217 Ind. Cas. 147= 
I.L.R. (1945) Lah. 252 (F.B.). 
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9. Symbolical delivery of po^ession. 

^Art. 138 — Symbolical delivery of possession 

to purchaser— -Kffect — Transferee from judg- 
ment-debtor. 

Symbolical delive^ of possession amounts to a 
fflomenlary interruption cf the enjoyment, not only 
of the judgment-debtor, but also of person who claims 
through him. A suit for possession within twelve 
years after the symbolical possession is within time 
even against the person who claims througli the 
judgment-debtor. 58 M.L.W. 408=(1945 ) 2 M. 
L. J. 205=1945 M.W.N. 509=A.I.R. 1945 Mad. 
484. 

Art. 139. 

Synopsis. 

1. Adverse possession by tmant. 

2. Applicability. 

3. Cause of action. 

4. Denial of title. 

5. Ejectment. 


—Art. 139 — Adverse possession by tenant when 
adverse to landlord— Tenant holding over— Pos 
session, when will be adverse Landlord’s right 

to sue. 

When there is a current lease, and the tenant is 
dispos^e'^cd by a third party, time does not com- 
mence to run against the landlord until the expiration 
of the lease. 9 C. 367 and 13 C. 101, Foil. But 
when the lease has expired and the tenant is holding 
over with the landlord s consent, and the possession 
of such third party is adequate in continuity, in 
publicity and in extent so as to show {hat it is posses- 
sion adverse to the landlord, the latter is not pr^ 
eluded from determ-ning the tenancy and suing the 
trespasser in ejectment, and his right to sue wU ^ 
barred after twelve years of such possession. 10 C. 
W. N. 343. 


Art. 139 — Adverse 

definite period — Holding 
M.L.T. 131=8 M.L.T. 


possession — Lease for 
over — Starting point. 20 
100=5 Ind. Cis* 907. 


2. Applicability. 


6. Encroachment and ere c tion of buildings. 

7. Forfeiture. 

8. Grant for maintenance. 

9 . Holding over . 

10. Landlord and Tenant. 

11. Non-occupancy tenant. 

12. Non-payment of rent. 

13. Possession of site for over twelve years. 

14. Purchaser in rent decree. 

15. Scope. 

16. Stranger dispossessing tenant. 

17. Suit against tenant’s representative. 

18. Suit for possession by landlord. 

19. Tenancy determined. 

20. Tenancy from year to year. 

21. Tenancy at sufferance. 

1. Adverse possession by tenant. 

Art. 139 — Adverse possession by tenant — 

Building and occupation by tenants of buildings ap- 
purtenant to their holding not adverse so long as 
they are tenant. (1906) A.W.N. 243=3 A.L.J. 
619. See also 3 A.L.J. 627. 

Alt. 139 — ^Adverse possession by tenant. 

The possession of a tenant becomes adverse to his 
landlord if, after the determination of a lease for a 
certain period, he pay.s no rent or if there is no such 
assent bh ^llie part of the landlord to constitute a 
tenancy within the meaning of S. 116, T. P. Act: 
and a suit for ejectment must be brought within 12 
years from the date of the determination of the 
tenancy. 1 A.L.J. 201. 

Art. 139— Adverse possession by tenant. 

PosseM-on of tenants of lands encroached upon by 
them could only commence to be adverse when a title 
advme to the landlord is asserted or the landlord be- 
comes aware of the encroachment. Acts 
indicative of powession must vary according to the 
nature of the property over which possession is exer- 
cised. 1865 B.L.R. Sup. Vol. 182=3 W.R. 73 
followed: and in the case of birt or waste lands, 
the cutting of grass and grazing of cattle would be 
tlw ordinary acts by which possession would be at- 
aerted. 31 C. 397. 

—Art. 139— Adverse poateanon by tenant. 

A tenant cannot acquire a right by prescription 
jigainst his landlord. 6 C.L.J. 218. 


Arts. 139 and 144— Applicabili^ — Suit by 

landlord against cx-tenant on title for possession 
after termination of — Limitation . 

A suit based upon title by a landlord against his 
ex-tenant for recovery of possession of the demised 
property after the expiration of the tenancy is go- 
verned by Art. 139 and not by Art. 144. of the Limi- 
tation Act, Art. 144 is a residuary article, and when 
there is a specific article dealing with a specific sub- 
ject that article has to be applied in preference to a 
general and residuary article. If therefore, in a suit 
for possessiop. it is established that there was a rcla- 
tion'h'p of landlord and tenant between the parties, and 
that that relationship has come to an end. then the 
only article that can apply, is Art. 139, and not 
Art. 144. 61 1. A. 50; 56 Bom. 

L. R. 408. Expl. 28 Bom. L. R. 1357, Disappr. 
22 Bom. 893; 24, Bom. 504; 29 Bom. L.R. 1332; 
1928 P.C. 184, foil. I. L.R. (1949) 

51 Bom. L.R. 34=A.I.R. 1949 Bom. 137 (F.B.). 

Art. 159— Applicability of Act to Agra Ten 

ancy Act. ... . . 

The provisions of the Limitation Act do not gov- 
ern suits and applications provided for by tlie Agra 
Tenancy Act. Therefore, a suit for ejectment of a 
grove holder after the grove has ceased to c^f'st is 
not governed by Art. 139 Limit^on Act. A.I.R. 
1938 All. 213=(1938) A.L.J. ^=1^ R.D. 367 
=1938 A. W.R. 145=175 Ind. Cas. 20. 

Art. 139— Applicability. 

Art 139 does not refer to adverse possession ^ 
does not, in any way. take away the effect of S. l*a 

^'(Imerpreiation and scope of the Article indicated) . 
A. I R- 1945 P^sh. 16=220 Ind. C^. 227* 

Aw*a i.to. 142 and 144— Aoolicability. 


Hou « lease<l by P to /I, father of D. in 1893 — Rent* 
note e.xeaited by B agreeing to pay monthly rent re- 

-ulajiv P to get house vacated in case of default of 

rent for three months— B dy-ng in 1910-^Rent not 
paid by any one since 1900— Suit by P against D M 
1931 for possession and mesne profits — Rent-note, 
held created tenancy for indefinite period and it re* 
diKod it«elf into tenancy-at-wiU on three months ar 
Tenancy ended on death of B as he was tenant- 
at-will and lys possession was adverse from 1910— 
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Suit was time-barred whichever of Arts. 139, 142 or 
hW applied Possession of D was not permissive and 
D not estopped under S. 116. Evidence Act. I.L.R. 
(1940) ?>jag. 269=:A.I.R. 1938 Nag, 506=1936 N. 
L. J. 3l/=182 Ind. Ols. 581. 

• Art . 139 — Applicability . 

Lease for a ijcnod of le.'S than one year cannot 
be said to be lease for definite period and the suit 
for eicctinem in such a case was not covered by Art. 
159— Tenancy held was monthly lease determinable 
on 15 days' notice. 45 P.L.R. 454- 

Arts. 139, 144 and 146— Applicability. 

The kfioti land in dispute was alienated by the 
tenant in 1887 without the consent of the khot. In 
1909. the plaintiff became the managing kitot and ac- 
cepted "dJiara” and “/a.'rfa” from the alienee. The 
alienee was shovtm as a tenant in 1916 in the Record 
of Rights. In 1927, the plaintiff brought a suit im- 
peaching the alienation : 

Held, that the suit was barred by limitation Art 
139 did not apply, for, the relation between the khot 
and his tenant was not strictly that ef a landlord and 
tenant, since the khot is not a landlord, bm in theory, 
at any rate, a farmer of the land revenue. The 
starting point of limitation in this case, if Art. 143 
applied would be (he date of the sale in 1887, and 
that would make the suit long time barred. Under 
Art. 144, time would begin to run from the point 
when the possession of the defendants became adverse 
to the plaintiff, w'hcn the latter was fixed witli the 
knowledge of alienation about the year 1909, and 
considered in thi.<i wav also, the su't would be barred 
A.I.R. 1935 Bom. 98=36 Bom. L.R. 1253=156 
Ind. Cas. 339. 


'Art. 139 — Applicability — Leases claiming 
permanent right. 

The mukarrari i^fmrari granted to the original 
Miikarrandars conveyed only a life-interest. But it 
was claimed by their representatives that the interest 
which the mukarrari istimran lease conveyed was of a 
permanent character . Such interest was expressly as- 
serted in the sale-deed executed by the mukarrandars 
at the time. The defendant«^ expressly claimed 
throughout to hold under the sale-deed as permanent 
mukarraridars. 

Held, that the suit was not governed by Art 139 
but by Art^l44 as the defendants had made a definite 
assertion of an adverse right more than twelve years 

313-6 P^'T' 1 ? Yu P.H.C.C. 

313-6 P.L.T. 12=4 Pat. 139=A.I.R. 1925 Pat. 

4x0. 


P^ApphcabUity — Vendor folding 
— Suit against. 

Where the plaintiff purchased half of a field bui 
the vendor remained in possession under a rent-noK 
for one year executed on the same day. the vendoi 
held over and afterwards sold the entire field to de- 
fendant and gave up possession in his favour a sui' 
by plaintiff for possession of the moiety sold to hiir 
IS governed by Art. 144 and not by Art. 139. 6C 
Ind Cas. 589=23 Bom.L.R. 60=A.I.R. 1921 Bom 
462. 


3. Cause of action. 

— —Art. 139 — Cause of action. 

Under Art. 139 the cause of action in cases in 
which the Malabar Tenants Improvement Act applies, 
does not arise till the value of Improvements is paid 


to the tenant. (1916): 2 M.W.N. 324=38 Ind. Cas. 
651. 

Art. 139 — Claim for more than twelve years 

by tenants from year to year of permanent occu- 
pancy rights to knowledge of landlord — Determi- 
nation of lease. 

A person who has lawfully come into possession of 
land as tenant from year to year or for a term of 
years, or as mortgagee, cannot by setting up; dur- 
ing the continuance of such relation, /any title ad- 
verse to that of the landlord, or mortgagor, as the 
case may be, inconsistently with the real relation 
between them and thus, however notoriously and 
to the knowledge of the other party, acquire by 
the operation of the law of limitation title as owner, 
or any other title inconsistent with that under 
which he was let into possession. In the case of 
a mortgage, the title of the mortgagor will be 
extinguished only at the expiration of the period 
prescribed for the redemption of the mortgage, and 
in the case of a lease, the landlord's title can be 
extinguisehd only at the expiration of period pres- 
cribed by Art. 139. The onus of proving that a 
person derived a permanent right of occupancy from 
the proprietors is on the person setting up such right, 
If, afler the determination of the tenancy, the 
tenant remains in possession as trespasser for the 
statutory period, he will, by prescript on, acquire a 
right as owner or such limited estate as he might 
prescribe for. A person coming into possession^ of 
land under a lease which is invalid or void as against 
the person seeking to eject him is really a trespasser, 
and, as such, after the expiration of the period pre^ 
cribed by Art. 145, acquires by prescription the lirm- 
t^d right und^r the lease. 12 M.L.J* 119=25 M. 50Z 

4. Denial of title. 

Art. 139— Denial cf tide— Time runs only 

from termination of tenancy. 

Where a tenant repudiates the title of the land- 
lord; he is liable to eviction at the latter’s option; 
but till the landlord indicates that he intends to exer- 
cise the option, the tenancy subsists, and time nms, 
under Art. 139, against the landlord from the time 
the tenancy is determined. This principle applies to 
tenancies from year to vear. 24 M. 246=10 M.L. 
J. 415. Also 26 M. 488. 

5. Ejectment. 

Art. 139— Ejectment— Suit. 

After the expiration of a lease for a fixed term, 
time for a suit for enjectment begins to run against 
the lessor under Art. 139, to extend time, the lessor 
must prove payment of rent or admission of hU title 
by the lessee. 5 Ind. Ca^ 350 (All.). 

Art. 139 — Ejectment — Tide. 

The plaintiff, with whose grandfather, the anas- 
tors of the defendants had mortgaged a house sued 
for ejectment and recovery of rent. The defen- 
dants failing to establish title for more than 12 
years, the suit was held to be wltHTn time. 57 
Ind. Cas. 269 (Lah.). 

6. Encroachment and erection of buildings. 

— —Art. 139 — Encroachment and erection of 

buildings . 

Encroachment and putting up of new buildings by 
tenants more than 12 years before suit— Plaintiff is 
not entitled to claim demolition thereof but only to a • 
declaration of his rights of property in the ^tes. 66 
Ind. Cas. 603=A.I.R. 1922 All. 210. 
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7 . Forfeiture . 

Arts. 139 and 143 — Forfeiture — Suit for 

ejectment — Limitation . * 

A lease granted for the reclamation of certain jun- 
gle lands provided that the lessee should hold the 
lands rent free for six years and that in the begin- 
ning of the seventh year he should cause the lands to 
be measured and a settlement of rent made in respect 
of the recla med lands — failing which the landlord 
would be entitled to possession. Held, that a suit by 
the lessor for ejectment on the ground of the lessee’s 
failure to comply with the above-mentioned provision 
in the lease was governed by Art. 143 and not by Art 
139. 11 C.W.N. 661. 

—Art, 139 — Forfeiture beyond 12 years. 

Forfeiture before 12 years of su't is ineffectual as 
the basis of a suit. 7 M.L.T. 188=5 Ind. Cas. 933 

8 . Grant for maintenance. 

—Arts. 139 and 140— Grant for maintenance— 
Suit for recovery of property after death of 
grantee. 

Suit for recovery of possession of lands given for 
maintenance by the grantor after .the death of the 
grantee comes under Art. 139 and not Art. 140, 
where the grantees' heirs are tenants with con- 
sent of grantor. 37 Cal. 674=6 Ind. Cas. 339. 

9. Holding over. 

Art. 139 — Holding over. 

Tenancy for fixed term— On expiry of term, tenant 
cont'mrng in possession without paying rent and 
without assent of landlord—Landlord’s suit for posses- 
sion beyond twelve years from expiry of term is 
barred. A.I.R. 1910 I-ah. 410=42 P.L.R. 535=191 
Ind Cas. 289. 

Art. 139 — Holding over. 

Lease expiring but tenant continuing in possession 
without paying rent — Possession not shown to be with 
landlord's assent — Landlord's suit beyond 12 years 
after expiry, held barred irrespective of effect of S. 
116. Evidence Act. 41 P.LR. 4.57=A.I.R. 1939 Lah. 
455=185 Ind. Cas. 858. 

—Art. 139 — Holding over. 

Railway Company leasing land to employee on cw- 
taln terms — Tenant remaining on land after expiry 
of last of the annual leases but under the same 
terms: 

Held, that there was no pcr’od of time from which 
ft could be said that the statute of limitation ran so 
as to debar the plaintiffs from their remedy for the 
recovery of the property and that the defendant was 
not in adverse po’session as from the date of exp'ry 
of the last date of the lease. 1935 O.W.N. 379=1935 
A.WR. 459=1935 R.D. 165=1 B.R. 425=A.I R. 
1935 P.C. 59=(I935) M.WN. 434=68 ML.J. 552= 
41 y.L.W. 617=39 CW.N. 552=61 CLJ. 147=37 
BoiaL.R, 390=37 P.L.R. 331=154 Ind Cas. 945 
(P.C). 

^Art. 139— Holding over. 

Where a tenant for fixed t>eriod continues to hold 
over on the expiry of the term of lease, he continues 
as a tenant at sufferance and time will not In such 
a caM begin to run until the tenancy at sufferance 
thus coming into existence, terminates. 122 Ind. 
Cas. 865=1930-A.L.J. 594=A1.R. 1930 AIL 177. 


Art. 139 — Holding over. 

A tenant is estopped from denying the title of his 
landlord during the continuance of the tenancy, but 
when there is a particular term fixed by the Kira- 
yanama and after the expiry of that term the tenant 
continues to hold the leased premises without pay- 
ment of any rent, he does so in the capacity of a ten- 
ant by sufferance, and his position is practically that 
of a trespasser, and lime against the landlord begins 
to run from the moment that the term fixed by the 
Kirayanama expires, under Art. 139. A.I.R. 1922 
All. 318 and 31 All. 514, Foil. It follows, therefore, 
that if no rent was paid within 12 years prior to the 
institution of the suit, the suit is time-barred. 102 
Ind. Cas. 231=A.I.R. 1927 All. 821. 

Art. 139 — Holding over. 

Landlord’s remedy to recover possession of his pro- 
perty from his tenant becomes barred by limitation 
where such tenant continues in possession of such 
property after the term-nation of the lease for tlie 
full term of the statutory period without payment of 
rent and without any express or implied agreement 
between him and the landlord that the tenancy to 
continue. 105 Ind. Cas. 859=29 Bom. L. R. 
1332=A.I.R. 1927 Bom. 650. 

Art. 139 — Holding ov<r. 

A tenant who holds on to the land after the 
expiry of term of the lease cannot be said to be 
holding 'adverseV to the landlord. So long as he 
is In possession, he cannot deny that it was from 
lessor that he got the land. But where the tenant 
holds on after the expiry of the lease, t'me begins 
to run against the landlord from the date of (h« 
expiry of the lease, under Art, 139 of the Limita- 
tion Act. After the expiry of 12 year». the title of 
the landlord must cea-e by the application of S. 28 
of the L'mitation Act. With the cessation of the 
right to rcco\’er the land his right to the property 
is also extingushed. Art. 144 of the Limitation Act 
has nothing to do with the case. 85 Ind. Cas. 550= 

6 L.R.A. (Civ.) 254=A.IR 1925 All. 698. 

Art. 139 — Holding over. 

Neither Art. 139 nor Art, 144 contemplates that 
lesser or a tenant-at-will or a tenant at sufferance 
should give up p^se'sion of his property before the 
per-od of limitat'on commences to nm. 79 Ind. 
Cas. 59=AI,R 1925 Sind. 36. 

Art. 139 — Holding over. 

A tenant by sufferance is in by laches of the 
landlord and is entitled to the benefit of the law of 
limitation. Where the heirs of the grantees arc in 
uninterrupted pi^session without paying rent to 
(he landlord a suit beyond 12 years for thrir eject- 
ment is barred'. 18 Bom. 256, Diss. 78 Ind. Ow. 
511=3 Pat. 534=1924 P.H.C.C l.V,=AI.R. 1924 
Pat 572. 

Art. 139 — Holding over. 

Per Muilick, /.—Article 139 only applies where 
the tenancy ha* been determined. 

Per Jwala Prasad, J . — Where person* were hold- 
ing over as tenants under S. 116, T. P, Act and 
were not trespa-ssers. Art. 139 i* not appUcaMe. 

83 Ind Cas. 741=3 Pat. 403=6 P L.T. 315=A. 

I. R. 1924 Pat. 560. 

Art. 139 — Holding over. . . . 

A tmancy by sufferance would not by itself make 
the posseseion of the holder rightful, so as to pr^ 
vent limitation from running. But the proposition U 
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subject to one iiiTportant qualification and that is that 
if the landlord or the person entijed to resume the 
tenancy does anything to indicate his assent to the 
continuance of the tenancy, that would itself be suffi- 
cient to convert the tenancy by sufferance into a 
tenancy from year to vear. 71 Ind. Cas. 570=4 P. 
L. T. 123=1925 P.H C.C. 54=A.I.R. 1923 Pat. 
201 . 

Art. 139 — Holding over. 

The traasferce as also landlord who cannot convey 
to his Iran ferce a better title than he himself has, 
must sue for ejectment of the tenant holding over, 
within twelve years after the termination of the ten- 
ancy, the article of Limitation Act applicable to the 
suit being 139. 68 Ind. Cas. 750=20 A.L.J. 696= 
A.I.R. 1922 All. 423. 

Art. 139 — Holding ov«f. 

When a tenancy at s,ufferance ha.s existed for 
twelve years the landlord’s right of entry Ls barred 
by sta'ute, and the tenant becomes the absolute and 
complete owner of the property. 

Per Stuart^ /._The defendants cannot be permitted 
(o deny the plaintiffs title. The plaintiff is undoub- 
tetlly the landlord and the defendants are tenants by 
sufferance, but once -having recognized that the 
ten.iiits are s© estopped, the fact still remains that 
the suit has been instituted beyond the period of 
limitation, and is therefore barred. 75 Ind Cas- 
454=44 All. 583=s20 A.L.J. 593=A.I.R. 1922 
All. 318. 

■ '—Art. 139 — Holding over. 

Applying the principle of S. 116 of the T. P. 
Act, held that the pa>7nent of rent by the defendants 
and the acceptance of the same by the plaintiff re- 
sulted in the r,enewal of the Jease every year imtil 
the disputes arose and as the suit was instituted 
wiihin two years of such (fispute, it was not barred 
under Art. 139 of the Limitation Act. S3 Ind. 
Cas. 212 (Nag.). 

— ■ Art. 139— Holding over — Adverse posses- 
sion. 

An intention to hold adversely to the landlord 
need not necessarily follows from a holding over, 
though the running of time against the landlord will 
not be interrupted 'in such a case. 3 L.W. 408= 
30 M.L.J. 492=(1916) 2 M.W.N. 79=34 Ind- 
Ots. 6 . 

A rt. 139 — Holding over — Adverse posses- 
sion. 

A tenant continuing in possession after expiry of 
the lease'^cantiot be said to be in adverse possession 
unless he actually surrenders possession to lus land- 
lord. (1914) M.W.N. 728=25 Ind. Cas. 109. 

— ' Art. 139 — Holding over. 

A tenant holding land after the lease period with- 
out rent and without the permission of the landlord 
is a tenant, by sufferance and the landlord’s eject- 
ment suit against him is barred if brought after 12 
years from the determination of lease. 16 Ind. Cas. 
546 (Mad.). 

—Art. 139 — Holding over — Limitation. 

In the case of lease for a defini’e period which is 
not a lease from year to year, time runs against the 
lessor from the date the term expires. 20 M.L.J. 
131=8 M.L.T. 100=5 Ind. Cas. 907. 

Art. 139 — Holding ov«r. 

For a suit to recovery possession from tenant-on- 
sufferance, time begins to nm, under Art. 139 Liini- 


tation Act, 1877, from the expiry of the term of the 
lease. 31 All. 514=6 A.L.J. 584=3 Ind. Cas. 566. 
Art. 139 — Holding over — Limitation, 

If a lessee holds over after the expiry of the lease 
and if no subsequent arrangement is arrived at bet- 
ween him and his lessor by which a new tenancy is 
created, time begins to run under Art. 139, against 
the lessor from the date of the expiry of the lease. 
22 B. 893; 24 B. 504; 2 B.L.R. 491 foil. 8 M. 
424 diss. from. 7 C.L.J. 615. 

10 . Landlord and tenant. 

—Art. 139— Landlord and tenant — Permanent 
tenancy, acquisition of, by tenant — Prior decree in 
favour of landlord for khas possession. 

A farmer may acquire by prescription the right of 
a permanent tenant by setting up such higher right 
adversely to the zemindar. If a defendant (tenant) 
nt^thstandmg a decree and writ of possession being 
taken out against him, continues to be in possession 
01 the land comprised in the decree, such possession 
would be adverse to the plaintiff decree-holder 
(landlord), from the date of the writ and the ten- 
ant would ordinarily prescribe for the title asserted by 
him in the prior suit. 9 C.W.N. 2^. 

■ Art. 139 — Landlord and tenant— Possession 
of the tenant is possession of the landlord— Land- 
lord trespasser and tenant real owner. 

The doctrine that the possession of the tenant is 
po3session of the landlord applies even where the 
tenant is really entitled to the land, but mistakenly 
lakes a lease from a trespasser. 6 C.W.N. 617=4 
Bom. L.R. 537=29 I. A. 104=29 C. 518 (P.C.). 

11 . Non-occupancy tenant. 

Art. 139 — Non-occupancy tenant. 

Article 1 (a), of Schedule 3 of the Bengal Ten- 
ancy Act, 1885, does not apply to suits to eject per- 
sons, who were not in law non-occupancy raiyats 
of the land. Article 139 of the Limitation Act ajh 
plies to such suits. 66 Ind. Cas. 337=35 C.L.J. 
506=3 Pat. L-T. 197=1922 M.W.N. 410=26 C. 
W. N. 833=1 Pat. 340=49 I. A. 81=3l M-L.T. 
231=A.I.R. 1922 P.C. 142=43 M.L J. 55 (P.C). 

12 . Non-payment of rent. 

Arts. 139 and 143 — Non-payment of rent — 

Option to lessor to eject tenant on non-payment 
of rent. 

In the Punjab in a case of lease which gives opuon 
to a lessor to eject a tenant on non-payment of rent, 
the mere non-payment of rent in the absence of lessor's 
intention to determine the tenancy does not deter- 
mine the tenancy and the right to recover rent or 
p<^es$ion is not lost for ever, if no rent is paid 
within 12 years priofTo the institution of the su’t 
or no suit for ejectment is instituted within 12 >*ears 
of the first default. To such a case, neither Art. 139 
nor Art. 143 applies. 43 P.L.R. 261=A.I.R. 1941 
Lah. 248=1. L.R. (1942) Lah. 252=197 Ind. Cas. 
58. 

Arts . 139 and 144 — Non-payment of rent and 

denial of title — Limitation. 

In certain settlement proceedings in 1894, ^ 

defendants alleged to be the tenants of plaintiff denied 
plaintiff’s title as landlord and their liability to pay 
rent. The settlement officer cemduded that rent was 
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not being paid and in the Record-of rights the de- 
fendant was recorded as holder of a Joie without rent. 
Plaintiff sued for possession in 1910. held that the 
suit was barred. 36 Ind. Cas. 829 (Cal>). 

Arts. 139 and 144— Non-payment of rent— 

Mortgagor and mortgagee. 

Where a u:ufructuary mortgagor gets into posses- 
sion of the property as a lessee under tlie mortgage 
and continues after the expiration of the tenancy in 
possession without paying any rent for over 12 
years, h suit by the mortgagee for possession will be 
barred under Art. 139 of the Limitation Act. 18 
Ind. Cas. 899 (All ). 

Art. 139 — Non-payment of rent does not 

create adverse possession. 7 C.L.J. 615. 


•Art. 139 — Non-payment of rent. 


The tenants must show by clear and conclusive 
evidence that the contract has been determined or 
they must satisfy the Court that the parties never 
intended that the contract should be acted upon. 3 
C. 314; 3 C.L.R. 119, followed. 6 C.L-J. 72. 

Art. 139 — Non-payment of rent — Lease by 
mortgagee to mortgagor for 5 years— No paymait of 
rent after 5 years— Adverse possession. See T. 
P. Act, S. 67. 31 A. 318~6 A.L.J. 239. 


IS. Soepc. 

—Art. 139 — Scope. 

Tlie general provisions of Art. 139, Limitation Act 
are abrogated by the provisions of S. 5, Ma'-abar 
Cemipensation for Tenants’ Improvements Act. A. 
I. R. 1938 Mad. 581=47 M-L.W. 236=(1938) 
M.W.N. 241=(1938) 1 M.L.J. 313=182 Ind. 
Cns. 6.'?. 

Art. 139 — Scope. See MALABAR LAW. 
25 M. 452. 

16. Stranger ^^postessing tenant. 

Arts. 139, 140, 142 and 144 — Stranger dispos 

sessing tenant. 

The landlord must sue a stranger dispossessing 
his tenant, from year to year and holding the land ab 
soluitly against Utan both within 12 years from the 
date of such dispossession, especially when the tenant 
has quitted his land for more than 12 years before 
the suit. Tlie cause of action to such a suit does not 
arise on the day of notice to quit the land by the land- 
lord to the tenant. It is a question whether the time 
against the owner would begin to run from the date 
of dispossession by a stranger of the tenant be- 
fore the expiry of his lease. (1912) M.W.N. 669 
c=15 Ind. Cas. 146. 
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13. Poesession of site for over twelve yean. . 


17. Suit against tenant's rep r e s e n tative. 


—Aft. 139— Possession of site for over 12 
yean — Easements Act, S. 60 — License — Revoca- 
tion— House of a permanent character. 

The plaintiff was recorded Zemindar of Dariganj 
in the Municipality of Allahabad. The wajib-ul-arz 
provided that the Zemindar was entitled to ,Dliik 
(ro>^ty) in case the house of any tenant was sold. 
Certain houses were attached and advertised tor sale 
as the property of the defendant judgment-debtor. 
The Zemindar brought this suit for declaration of his 
right. It was found that for 35 years the judgment- 
debtor and his predecessor-in-title, who did not culti- 
vate any land were in possession of the hous« and 
the site and had never acknowledged the plaintiff’s 
right nor had paid him any rent. Held^ tliat they 
acquired a title by prescription in the site as well as 
the houses and their rights could be sold. Per 
Stanley, C.J . If a license was granted by the Zemin- 
dar to* the predecessors-in title of the judgment- 
debtor and they acting upon that license built a house 
whidi was of a permanent character the Zemindar 
could not revoke the license and seek possession of 
the site, 1906 A.W.N. 305=3 A.L.J. 760=29 
A. 133. 


14. Pnichuer in rent decree 


139— Purchaser in rent decree. 

Art. 139 of the Limitation Act is applicable only 
where the purchaser acquires the right, title and in- 
terest of the judgment^ebtor. But the riglits of a 
purdiaser at a sale under a decree for rent must be 
governed by the Bengal Tenancy Act. Where a 
rent-decree has been properly obtained the tenure 
ttsdf passes to the purdiaser and not the right, title 
and interest of the judgment-debtor only. The rights 
of the purchaser must be determined by the provisions 
of the B. T. Act un^ S. 158-B and S. 159. 26 
C.W.N. 9e5=A.I.R. 1922 Cal- 544. 


Art. 139 — Suit against tenant’s representa- 
tive. 

Where, after termination of such tenancy by the 
death of the tenant, his representatives continue to 
pay rent to the landlord, tlie occupation of the leased 
premises by the representatives must be deemed 10 
be in the capafity oT tcTuuns and the landlord would 
l)e cnti^ttl to a decree for po^^sessdon provided the 
pos-scssion of the defendants as tenants is traced with- 
in twelve years of the date of the suit. A.I.R. 
1941 All. 306=1941 O.W N. 747=(I94l) A.L.J. 
327=1941 R.D. 542=1941 A.W.R. (H.C.) 191 
and 515=195 Ind. Cas. 515. 

—Art. 139 — Suit against tenant's representa- 
tive. 

Tenancy terminable at landlord’s will and for inde- 
finite period — It enures for Kfc-time of tenant and U 
rxn heritable — Suit for possession by landlord against 
representatives of deceased tenant — Held, that Art. 
139 applied. (1941) A.L.J. 327=1941 R.D. 542 
=A.I.R. All. 306=1941 O.W.N. 747=1941 
A.W.R. (H.C.)! 191 and S15-.9S Ind. Cas. SIS. 

—Art. 139 — Suit against tenant’s representa- 
tive. 

Art. 139 axxJ not Art. 144 applies to suits brought 
against the representatives of the original tenant after 
the determination of the tenancy to recover the pro- 
perty leased. 86 Ind. Cas. 933=1925 M.W.N. 589 
=A.I.R. 1925 Mad. 446=48 M.L.J. 185. 

Art. 139 — Suit ag^st tenant’s representa- 
tives. 

The word ‘tenant’^ in Art. 139 includes the ten- 
ant's representatives in interest. Art. 139 governs a 
fuit by a landlord to recover possesion from a tenant 
as well r.s from h'S representatives-in-interest. 33 
Mad. 260=7 M.L.T. 289=19 M.L.J. 732=(1910) 
M.W.N. 145=4 Ind. Cas. 1080. 
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- —— Arts. 139 and 144 — Suit against tenant’s re- 
presentative. 

The repre entatives of a tenant by sufferance who 
wter after his death are not tenants within the mean- 
ing of Art. 139; and a suit against them is governed 
by Art. 144. (1908) 18 M.L-J. 26=31 M. 163. 

18. Suit for possession by landlord. 

Art. 139 — Suit for possession by landlord — 

Article applicable, whether Art. 139 or 144 — 
Limiiati.n, when starts. 

Art. 139 Limitation Act. applies to a suit by a land- 
lord 10 recover possession from a tenant and the ter- 
tniuu.^ a quo is the dale on which the tenancy was 
determined. This is the specific article for a suit 
between landlords and teman s and must be used in all 
suits of that nature, in preference to Art. 144 which 
is a general article. It follows that the question in 
such a case is whether the lease has been put an end 
to within 12 years of suit, and not whether there has 
been adverse posse sion. A.I.R. 1935 Bom. 382=37 
Bom. L.R. 593=159 Ind. Cas. 378. 

Art. 139 — Suit for possession of demised 

properties. 

A suit for possession of properties leas«l must be 
brought within 12 years from the date cn which the 
tenancy determined. 31 All. 318=6 A-L.J. 239= 
1 Ind. Cas. 208. 

19. Tenancy determined. 

' Art. 139— Tenancy determined — Landlord 

alleging continuati.n of tenancy must prove :t. 

Art. 139, Limitation Act bars any suit to recover 
po'session from the tenant after the expiration of 
twelve years from the date when the tenancy is 
determined. Burden is on the tenant to prove when 
the question of limitation is involved, 
when the tenancy was determined. 

Where, even after the determination of the lease, 
the lessee continues to be in possession of the leased 
properly for more than twelve years and it is not 
shown that he paid any rent or that the landlord as- 
sented to his possession after the expiry of ihe lease 
or that the lessee had accepted the title of the land- 
lord, the suit of The landlord is barred under Art. 
139. A.I.R. 1238 Mad. 73=46 M.L.W. 848=176 
Ind. Cas. 84. 

20. Tenancy from year to year. 

-^Art. 139 — Tenancy from year to year. 

In the case of tenancy from year to year, limitation 
runs in favour of a person asserting permanent right 
in the property only from the date of the termination 
of the tenancy under Art. 139. 9 M L.T. 224=21 M. 
L.J. 166=(1911) 2 M.W.N. 36=9 Ind. Cas. 141. 

21. Tenancy at sufferance. 

Art. 139 — Tenancy-at-sufferance. 

A tenancy on sufferance does not fall within Art. 
139 and on the expiry of a tenancy on a fixed term, 
time runs against the landlord unless a novat-on is 
proved and the tenancy for a fixed term was shown 
as succeeded by a tenancy-at-will. 97 P.R. 1915= 
193 P.W.R, 1915=32 Ind. Cas. 35. 


Art. 140. 

Synopsis. 

1. Adverse possession. 

2. Alienation by widow. 

3. Cause of action arising in life time of last 
full owner. 

4. Ejectment. 

5. “Estate”. 

6. Possessory title. 

7. Property cf absconder. 

8. Property devised. 

9. Punjab Agricultural land. 

10. Remanderman. 

11. Reversioner. 

12. Scope. 

13. Starting point. 

14. Suit by lessor against trespasser. 


1. Adverse possession. 


tenant possession against life- 

No adverse possession can run against a person 
till he becomes entitled to the possession of the 
property. An adverse possession for any length of 
time against a tenant for life i& similarly ineffc.-tual 
against the reversioner or remainderman whose 
right to possession only accrues on the death of the 

^5. 63=47 All. 803=23 A. 
L.J. 69I=A.I.R. 1925 All 707. 


— Arts. 140 and 141 — Adverse possession— 
Possesion of one trespasser when can be tacked 
on to that of another. 

The pos ession of one trespasser can be tacked 
on to that of another and a continuity of adverse 
pwsession may result thereby only when the interests 
of both are not different and antagonistic. Art. 140 
applies to the case of a person succeeding to an estate 
as an heir and not to cases where having succeeded he 
creates a life estate in favour of some other person 
himself and then comes in as a remainderman; Art 
141 on the’ other hand applies only to a case of a per- 
son succeeding as a reversioner entitled to succeed on 
the death of a female heir who has succeeded as such 
and not in any other capacity. 119 P.L.R. 1914= 
72 P.W.R. 1914=22 Ind. Cas. 855. 


2. Alienation by widow. 

Arts. 140, 141 and 144 — ^Alienation by widow 

—Next heirs not contesting alienation— ^uit for 
possession by remote heirs after death of nearer 
heirs. 

On the death of N. his widow succeeded to the Iwd 
in suit and sold it in 1890. On her death H who 
was entitled to cla'm the land did not claim it nor 
did his son D. D’s widow too made no claim and 
died m 1907. Plaintiff after her death, became 
entitled to the land and sued for possession. Held, 
that (he right to sue accrued to the plaintiff on the 
death of D’s wir’ow and the suit was not barred. 
172 P.W.R. 1912=208 P.L.R. 1912=17 Ind. Cas. 
503. 

—Art. 140— Alienation by widow — Suit to set 
aside by reversioner — Ouster of widow— Effect. 

The limitation for a reversioner to br'ng a suit 
to set aside an alienation by the widow is 12 >'ears 
of the widow’s death and no ouster of the wMow 
affects that right. A widow is not said to be oustw 
when she sells all interest in the property, but u 
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such an event occurred, the defendant must prove it. brought within 12 years of the absconder's <ii.-ath the 
13 C.W.N, 931=3 Ind. Cas. 415. suit must fail. 66 Ind. Cas. 1=4 L.L.J. 59= 

A.I.R. 1922 Lah. 124. 

3. Cause of acticn arising in life-time 

of last full owner. 8- Property devised. 



Arts. 140, 141 and 142 — Cause of action aris- 

, ing in Ufe-time of last full owner — Subsequent 
interposition of life estate. 

If the cause of action arose during the lifetime 
of the last full owner, the subsequent interposition 
of a life estate or a widow’s estate would not bring 
into operation eiiher Art. 140 or Art. 141, on the 
principle formulated in S. 9. Art. 142 would apply, 
time running from the date of the dispossession. 
AIR. 1935 Cal. 702=62 C.L.J. 49=40 C.W.N. 
115=63 C. 155=159 Ind. Cas. 1101. 

4 . Ejectment . 

——Art. 140— Ejectment — Grant — Usufruc- 
tuary mortgage by grantee. 

The suit of the grantor of a mokarari for life to 
evict the usufructuary mortgagee of the grantee, 
after bis death is not governed by Art. 140 of the 
Act. 32 Irid. Cas. 827 (Cal.). 

5. ‘'Estate.'- 

— Arts. 140 and 141 — "Estate” — Life estates— 
English law. 

"The estate” referred to in Art. 141 need not be 
one created in the same way as the particular estate 
on which the estate in remainder or reversion in 
Art. 140 leans; nor need.il be one having the same 
incidents as the particular estate. Art. 141 applies 
to suits to recover estates^ which were once in 
expectancy and which have now become vested in the 
heir of the last male owner after the Hfe-esiate of 
the Hindu or Mahomedan female. It does not apply 
to suits by persons claiming through the female, 
obviously therefore it does not apply when the female 
holds ^solutely. Limited-estates taken by Hindu 
females are not the same as life estates under 
English Law but for purposes of Limitation, they 
are treated on the same principle. 18 O.C. 239=3 
O.L.J. 45=33 Ind. Cas. 371. 

6. Possessory title. 

—Art. 140 — Possessory title. 

A plaintiff who relies solely on his possessory title 
and cannot prove his title to succeed to the last helder 
of the estate cannot invoke the aid of Art. 140 or 14t. 
93 Ind. Cas. 454=5 P.L.T. (Sup.) 1=AI.R. 1925 
Pat 68 (F.B.). 

7. Pr<^erty of absconder. 

—Art. 140— Property of absconder— Land sold 
under 8s. 81. 87 and 88, Cr. P. Code— Suit for 
POtsessioo— Time runs from date of absconder’s 
death. 

If an absconder’s land is sold by order of the 
Magistrate under 87 and 88 of the Cr. F. Code 
a suit for its possession is governed by Art. 140 of 
the Limitation Act, under which the starting point 
is from the time wh«i the estate falls into posses.Mon. 
which means from the date of absconder's death. If 
*be pUintiff is not able to show that hU suit is 


Arts. 140 and 144 — Property devised — Suit 

for possession from devise — Limitation. 

Art- 144 applies when the purchaser of the rights 
of a devisee sues to obtain possession of tlie pro- 
perty if the devisee or his transferee has OJice ob- 
tained possession and Art. 140 applies if the devisee 
has not obtained possession. 56 Ind. Cas. 929 (Nag.). 

Arts. 140 and 144 — Property devis«d — Suit 

by one devise against co-devisees for possession. 

Where two of three devisees are in possession, and 
there is no evidence of an intention tliat they hold' 
adversely, a suit for posicssion by the third devisee 
not in possession, is not governed by Art. 140. 5 
M.L.T. 103=2 Ind. Cas. 311. 


9. Ptinjab agricultural land. 

Arts. 140 and 141 — Punjab agricultural land. 

A remote reversioner suing to recover possession of 
property improperly alienated can do so within 12 
years from the lime when tlie right to possession 
accrues to him. Arts. 140 and 141 are inappUeable 
because the reversioners were not entitled to claim 
possession when the limited owner died, nor d»d the 
estate at that time fall into their possession. 10'> P. 
R. 1906, overruled. 34 P.L.R 1911=33 P.SV.R. 
1911=26 P.R. 1911=9 Ind. Cas. 300. 

10. Remainderman. 


Art. 140 — Remainderman, who is. 

A person claiming only an equity of redemption 
docs come within the meaning of remainderman. 117 
Ind. Cas. 22=51 All. 367=1929 A.L.J. 566= 
56 I. A. 192=33 C.W.N. 761=31 Bom.L.R. 854 
.=30 M.L.W. 76=50 C.L.J. 74=1929 M.W.N. 
676=A.I.R. 1929 P.C. 158 (P.C.). 

Arts. 140, 141 and 142 — Remainderman’s suit 
for possession. Ste HINDU LAW — ADOPTED- 
SON’S RIGHTS. 12 M.L.J. 197=26 M. 143. 


11. Reversioner. 

Art. 140 — Reversioner’s suit for possession. 

See ART. 136. 8 C.W.N. 535. 

See ARTS. 118 AND 119. 26 M. 291 = 13 M. 
L.J. 27. 

Art. 140— ‘Reversioner’. 


The terms "reversioner”, etc., in Art. 140 are used 
in the technical sense of the English Real Property 
Law. A reversion arises where the grantor grants 
a particular estate to a person and does not dispose 
of the remainder. That which is not deposed of 
resides in the grantor and is called a reversion. It 
is the interest in land undisposed of which reverts 
to the grantor after exhaustion of the particular 
estate; if the fee simple granted is "conditional” or 
"determinaUe" what is left in the grantor is not a 
reversion but “a possibility of reverter”. The case 
of "a possibility of reverter” is clearly not compre- 
hended within the terms of Art. .40. Sec HALS- 
BURY’S 'LAWS OF INGLAND’, Vol. 24, p. 
212. 82 Ind. CZas. 812=3 Pat. 880=5 P.L.T. 
SU=A.I.R. 1924 Pat. 721. 
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12. Scope. 

Art . 140— Scope . 

Article 15^ controls both .\rts. MO and 148. ^ 
Ind. Ca5. 63=47 All. 803=23 A.LJ. 691=.\,T.R. 
1925 All. 707. 

Art. 140 — Scope 

\Vhcre the plaintiff became entitled to possession 
only after Uie determination of the limited or parti- 
cular estate held by her mother-in-law, whatever its 
precise nature might have been, and that estate did 
not fall into posscs-ion until her death, which took 
place within 12 years before the suit. 

Held, that Art. 142 cannot apply as the plaintiff 
N\a.s never in fact dispossessed; nor can Art. IM. as 
possession of a irespas'er cannot be deemed adverse 
against a person not entitled to be in possession at 
that time. There was thus no bar to the application 
of Art. 140 . 34 C.L.T. 129. Foil. 65 Ind. Cas. 866c= 
M C.L.J. 141=A.I,R. 1921 Cal. 687. 

Art. 140 — Scope. . 

Article 140 ol the Act contemplates a suit by a 
remainderman or reversioner for possession of im- 
movable properly when his estate falls into posses- 
sion. 65 Ind. Cas 826=34 C.L.J. 129. 


13. SUrting point. 

Art 140 — Starting point of limitation 

If a life-tenant be dispossessed, the reversioner 
or remainderman is in time if he institutes the suit 
for possession of immo^'able property ^ 

vears of the death of the life-tenant and if succes- 
S?e life estates had been created, the rem^nde^^ 
or the rc^•ersione^ will be in time if he ‘JstibitK the 
Zh for possevion ^vith;a years of th^ death of 
the la.st life-tenant. A.I.R. 1935 Ol 702=63 C. 15b 
=62 C.L.J. 49=40 CWN. 115=159 Ind. Cas. 1101. 

Arts. 140 and 141— Starting point. 

Where the plaintiff brings his case prima faae 
under Arts. 140 and 141. if the defendants want 
to avoid the operation of these article, they must 
prove the necessary facts, namely that limitation 
began (o nin from The time of the full owner, that 
is^.'ay. he was dispossessed p' 

LVer. A.I.R. 1935 Cab 702=^ ^ 

W.N. 115=63 C. 155=159 Ind. Cas. 1101. 

Art. 140— Starting point. . 

The reversioner’s right to sue accrues due from 
the time of the death of the widow and possession 
for 12 years as a gift from the widw during h« 
lifetime does not bar the suit. 70 Ini. Cas. 635- 
A.I.R. 1922 All. 401. 

Art. 140— Starting point. ^ _ 

Even where the remainderman is in possession on 
behalf of the hoMer of a life-interest, limitation be- 
^ins only when the holder of the life-interest dies. 
A.I.R. 1922 Bom. 337. 


14. Suit by lessor against trespasser. 

Arts. 140, 142, 144 and 139— Suit by lessor 

against trespasser. 

Article 140 governs suits against a trespasser by 
a lessor for the recovery of his leased out lands, as 
it does not necessarily postpone limitation till il 
■falls into possession. But the case is different whe* 
the trespasser asserts his right of tenaiwy only. 


The limitation runs against the landlord from the 
expiry of the lessee’s tenancy if the lessor’s right 
is complete; and if no right against tenant, is ac- 
quired by adverse possession under the statute by 
the trespasser. Art. 144 is applicable because his 
possession would be considered adverse against the 
lessor after the termination of the lease. This Art. 
140 also governs the suits by remainder-man and 
reversioners against all persons including trespas- 
sers and not merely those holding a limited estate 
on the termination of which the remainder or re- 
version falls in. This Art. 140 has no application 
against a tenant as Art. 139 governs suits against 
him. (1912) M.W.N. 669=15 Ind. Cas. 146. 
Art. 141. 

Synopsis. 


1 . Applicability . 

2. Adverse possession against limited owner. 

3. Adverse possession against male owner. 
Death of female. 

5. Interpretation. 

6 . Starting point . 

7 . Miscellaneous . 

1. Applicability. 

(a) General. 

<b) Female holding as full owner. 

(c) Movable property. 

(d) Proof required of plaintiff. 

(e) Suit against alienee . 

(f) Suit by limited owner barred. 

1. (a) Applicability — General. 


^Art. 141 — Applicability — Property held by 

widow under award fer her maintenance. 


A Hindu widow was given certain properties by 
an award for her maintenance. Her interest was 
expressly limited to her lifetime. The award wen! 
on to provide that the widow would be entitlcfl t« 
adopt and that, in case she did not make any adop* 
lion and became unchaste, the surviving brothers of 
her deceased husband would be entitled, to take 
possession of ttie property allotted to her for main- 
tenance. The widow was not empowered to alien- 
ate the property given to her except to a member 
of the family. THe widow became unchaste in 1910 
or 1912 and died in 1929. The present suit wM 
brought on November 26, 1932 by the heirs of the 
brothers of her deceased husband on the simple 
allegation that the property given to the widow 
under tlie award was for her life and that they 
were entitled to possession on her death: 


Held, that the suit was within time, the cause of 
iction being the death of widow in 1929 and the arti" 
:le applicable being Art. 141 and not Art. 143} 

Held, also, that a person entitled to the ^efit of 
forfeiture can waive it and if he has a right to tne 
oroperty wholly apart from forfeiture, that aWe 
^not be affected by the fact that he could have w- 

Forced the forfeiture clause but has 

:he widow’s booming unchaste, the plaintiffs nagm 

lave sued for the enforcement of the forfeihtre 

in the award. It was open to them to for^ W® 

l>enefit which such clause conferred 

to wait till she died when they acquired a fresh 

to sue for persession of the «tete. terms 

ast clause of the award. A.I.R. 1937 Ail. 20 »- 
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U9L37) AXJ. 139=1937 A.W.R. 93=J.L.R. 
(1937). All. 424=169 Ind. Cas. 586- 

Art. 141 — Widow of taluqdar claiming only 

limited estate — Suit by rightful heir. 

Where the widow of a Hindu tahtqdar lakes pos- 
session of the estate as claiming only the limited 
estate of a widows her possession is not adverse to the 
absolute title of the heir-at-law whose right to sue 
is governed by Art. 141, and accrues on the death 
of the widow. 11 O.W.N. 351=9 Luck. 484=.A. 
1. R. 1934 Oudh 190=150 Ind. Cas. 495. 

Art. 141 — Suit by reversioner. 

Where a widow is found to have been lawfully 
holding her husband’s estate for life, whether qndcr a 
will or under the provisions of S. 22 of Act 1 of 1869, 
no question of adverse possession arises and the suit 
for possession by a reversioner is govened by Art. 
141 of the Limitation Act. 26 I.A. 71 and 56 Tnd. 
Cas. 267. FV>U. 7 O.W.N. 1010=A.I.R. 1930 
Oiulh 481. 

Art. 141 — Applicability — Female succeeding 

as reversioner. 

A Hindu female succeeding as a reversioner to an- 
o her Hindu fetrude owner does come under .\.rt. 
141. under which article the period of limitation runs 
from the death of the last female-owner. A.I.R. 
1937 AM. 188=1936 A.W.R. 1279=167 Ind. Cas. 
^ 27 . 

Art. 141— Suit by rcvcrsicner — Starting 

point — Hindu Law — Suit by daughter. 

Suit by daughter for a share in her father’s pro- 
perty on her mother’s death, falls under Art. 141. 
and time rfins from the date of mother's death. 38 
All. 117=14 A L.J. 11=32 Tnd. Cas. 127. 

Art. 141 — Suit by reversioner — Daughter — 

Limitation . 

A suit by a Hindu daughter for possession of her 
father’s properly after her mother’s death falls under 
Art, 141 and not under Art. 127 or Art. 142 of the 
Act. and time begins to nin from her mother’s 
death no matter who was. in possession of the property 
during the period between her father’s and mother’s 
death. 11 A.L.J. 333=20 Ind. Cas. 179. 

—Arts. 141 and 119— Suit for possession as 
adopted son on death of Hindu widow. 

A suit for a declaration that plaintiff is the owner 
of certain property on the death of a Hindu widow 
on the strength of his adoption and for possession 
of it is governed )iy Art. 141, as Art. 119 applies 
only to a suit under S. 42, Specific Relief Act, for a 
declarator/ decree that an adoption is invalid or did 
not take place. Time begins to run from the date 
of the widow’s death. A.I.R. 1934 Bom. 110=36 
Bora. L.R. 185=58 Bom. 280=149 Ind. Cas. 
674. 

Art. 141— Defendant not in possession on date 
of female’s death. 

Article 141 contemplates suits for rerovery of pos- 
session in respect of property of which the reversioners 
were out of possession at the death of the female and 
which was In the possession of another person from 
whom they sought to recover it. Where no one 
was in possession on the date of the death of the 
female, the reversioners must be taken to have bem 
in possession and Art. 141 would not apply. 36 C. 
W. N. 326=A.I.R. 1932 C:al. SW=138 Ind. Cas. 
349. 


Art, 141 — Bengal Tenancy Act (8 of 1885), 

Sch. 3; Art. 3. 

Article 3. Sth. 3, Bengal Tenancy Act. docs not 
m any way control the provisions of Art, 141. Limiu- 
tioii Act. and consequently where a Hindu widow 
who is in po'-.session of her husband's estate which 
coinjrrised a holding is dispossessed therefrom by the 
landlord, that dispossession camiot avail against the 
reN-ersioner, .so as to bar his right to the suit for re- 
covery of possession by Art. 3 if such suit is not 
brought within two years from the date of the dis- 
possession oftHe widow. 9 Pat. 634=11 P.L.T. 
714=A.I.R. 1930 Pat. 573=128 Ind. Cas. 131. 

Art. 141 — Share in partnership. 

•Article 141 is the correct article to apply to a suit 
for declaration and po scs>ion of a share in the part- 
nershi]) assets consisting of inunovable property, 
where the plaintiff become.^ entitled thereto on the 
death of a Hindu female. The plaintiff has a period 
of twelve years from the date of death of the prior 
female owner to bring the suit. Article 120 docs not 
apply. 124 Ind. Cas 19=1930 A.L.J. 1517=A.I.R. 
1931 All. 225. 

■ ■Arts. 141 and 134 — Mortgage by full owner. 

Article 141 covers only those cases in which the 
cause of .a^-tion is simply the death of tlie female 
and the only obstacle to the reversioner seeking to 
obtain possession is either an act of the female or 
her inaction. 

Where the cause of action includes a mortgage by 
the last male holder and a transfer by the mort 
gagee, Art. 134 wiU apply. 68 Ind. Cas. 734=44 
Mad. 9.51=14 M.L.W. 116=1921 M.W.N. 465= 
.\.T.R. 1921 Mad. 272=41 M-L.J. 163. 

Arts. 141 and 144 — Suit for possession on de- 
claration of title by plaintiff as reversionary heirs 
on his mother’s death against defendants. 

The plaintiff was a minor when his mother died in 
1897. He attained his majority in 1911. He, in 
1913 as the reversionary heir on the death of his 
mother brought a suit for possession on the esta^ 
Hshment of his title to a share of certain property 
alleging to be joint family property against defendants. 
The defence was that the suit was time barred. 
Held, that Art. 144 would apply only if the mother 
was dispossessed; in that case only the question 
whether the suit %vas brought within three years of 
his attaining majority would arise. 23 C.W.N. 977 
=30 C.L.J. 512=47 Cal. 274=56 Ind. Cas. 141. 

—Arts. 141 and 144 — Co-widows— Suit by re- 

versioner— Limitation . 

Of two Hindu co-wdows, one who had two (Laugh- 
ters, dienated her husband’s properly on 10-3-1^7 
and’died on 11-7-1902. The other wiclow died on 
17-1-1903. One of the daughters gave birth to a son 
(plaintiff) in 1905 and died in 1907. The other 
daughter died in 1911. The plaintiff having filed the 
suit on 'I3-I-1915 to set aside the alienation. Held, 
that the suit, was not governed by Art. 141 of the 
Limitation Act in asmuch as the plaintiff claimed as 
the hdr of his mother and the suit wa.s not me 
brought by a Hindu entitled to the possession of im- 
movable property on the death of a Hindu female. 
The suit was in time, under Art. 144, for the ven- 
dee’s possession, however adverse aga'nst widows 
could not be regarded as adverse against the plaintiff. 

42 Bom. 714=20 Bom. L.R. 762=47 Tnd. Cas. 153. 
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Art. 141 — Smt for share of inheritance. 

A suit for tlie shave in inluriiance is barre<l after 
lapse of twelve years of ihe death of the last male 
owner. 85 P.W.R. 1016=84 P.R. 1916=33 Ind. 
Cm. 742. 

Art . 141— Applicability— Reversioner’s suit . 

,\it. Ml i' cxtinsion of Art. 140 and specially 
. ( lers to reversioncr.s succeeding to the estate after 
\\i<iow’> d a!i. 40 Bom. 239=18 Bom. L.R. 14= 
3.1 li'd. Co. 4'^. 

Art. 141 — Applicability of — SuccC'^sion vest- 
ing j intly in two female heirs — Suit by one on 
death of another, nature of. 

\\ here succe-sion vests jointly in two female heirs 
hotween whom no partition of the property is made, 
a -lilt bv om- on death of he other for the property 
cannot be said to bv one for remvery of ijo.sscssion 
and Art. 141 could not bar the suit. 27 Ind. Cas. 
83 (Cal.), 

Arts. 141 and 134— Surrender by widow. 

A suit by a purcha'-er of the equi y of redemption 
from a mortgagee to whom it has been surrendered 
is governed by ,\rt. 141 and not by Art. 134 as the 
former cannot be considered to have “purchased mort- 
gage property'' within the meaning of the latter 
article. Art. 134 will apply only when the purchaser 
acts in the bomi fide belief that he is purchasing the 
whole e tate and not merely a tnor gage interest. 

1 L.W. 687=0914) M.W.N. 735=26 Tnd. Cas. 

1 . 

Art. 141— Applicability — Reversioner’s su«t— 

Adopt! n by widow— Death of adopted son as a 
major twelve years before suit. 

.4. a widow, adopted one K in 1857 k died a 
major in 1862. S, liis widow, died in 1898. and the 
suit w’as brought to set a'ide alienations made by /4. 
the mother of K . Held, that the suit was barred, and 
that Art, 141 dO not apply. 24 W.R. 183; 4 C. 
.523, doubted. 0904) 32 C. 165. 

Arts. 141, 136 and 91 — Suit by an assignee of 

reversioner to recover po'ses'ion of immoveable 
property to which the reversioner became entitled 
on the death of a Hindu widow. 

A suit by an as ignec of a reversioner, to recover 
jiossc-sion of the inunovcable property to which^ the 
leversloner became entitled on the death of a Hindu 
widow, is governed by Art. 141. read with Art- 
m and not by Art. 91. (1904) 8 C.W.N. 802. 

Arts. 141 and 118— Suit to recover possession 

of immoveable property — Finding on adoption essen- 
tial for the determination of the case. .5‘er ART. 
118. 25 B. 26=2 Bom. L.R. 495. 

Arts. 141 and 118— Suit tn_ recover immovc 

able proT>erty on the death of a Hindu widow’ — Adop- 
fon — Validity of, colla'erally invoK'ed — Limitation — 
Co-.flict of derisions. .5’rr ART. 118. 9 CAV.N. 
222 . 

Art. 141. See ART. 118. 30 M. .308 = 1“ 

M.L.J. 182. 

1. (b) Applicability- Female bolting as 

full owner . 

Art. 141 — Females holding as full owner 

Article 141 does not apply where the Hindu or 
Muhammadan female has been in possession of a full 
estate. 18 O.C. 289 and 21 O.C. 1, Foil. 75 Ind. 


(.a>. 626=20 0-C. 133=10 O.L.J. 535=A.I.R. 
B03 Oudh 185. 

Arts. 141 and 144 — Applicability — Possession 

of property held by a female as full owmer. 

Art. 141 of the Limitation Act, la>’s down a rule of 
limitation of suits in which it is sought to recover 
•.states which having once been estates in expectancy, 
have been vested in the heir of the last male owmer 
in determination of a limited estate held by a Hindu 
or Mahomedan female. It does not apply to cases in 
w'hich the Hindu or Mahomedan female had been in 
possession of the full estates. 41 Mad. 538=44 
Tnd. Cas. 308. 

Arts. 141, 140 — Applicability of — Female 

having absolute estate. 

Art. 141 does not contemplate the same kind of fc- 
tate as one under Art. 140 i.e.. by grant or devise 
Art. 14l applies to suit for recovery of estates which 
were once estates in expectancy but which have be- 
come vested in the person suing as heir of last male 
holder on the death of Hindu or a Muhammadan 
female. The person suing must have an independent 
title in the same way as remainderman or rever- 
sioners under Art. 140 and not a title derived from 
the female. Art. 141 applies to cases of r^ersioners 
or remainderman, who claim the estate under a title 
independent of the Hindu or Muhammadan female 
and does not apply at all when such female has ab- 
snlute estate. 18 O.C. 289=3 45=33 Ind. 

Cas. 371. 

—Art. 141 — Female trustee of debutter oroperty. 

For all purposes other than succession a debutter 
estate during the incumbency of a female trustee, 
resides in her as fully and effectually as it does in a 
male trustee, and in such a case, the male trustee who 
succeeds as rev'ersionary heir, caonni cla'm the benefit 
of the principle on which Art. 141 is founded. 
(1907), 6 C.L.J. 621. 

1. (c) Applicability — Movable property 

Art. 141— Movables . 

Article 141 does not apply to movable preperty. 
112 liul, Cas. 496=55 Cal. 90.3=32 C.W.N. 913= 
A.I.R. 1928 Cal. 670. 

Art. 141— A suit by a Hindu reversiuuer to 

recover movable property on the death of a Hindu 
female is governed by Art. 120 of the Act and time 
begins to run from the death of the female. In the 
case of immovable property the Article applicable 
is 141. 64 Ind. Cas. 980=49 Cal. 45=33 C.L.J. 421 
«25 C.W.N. 585=A.T.R. 1922 Cal. 321. 

1 . (d) Applicability — ^Proof required of plaintiff 

Art. 141 — ^Applicability — Proof required of 

plaintiff. 

All that the plaintiffs need prove to bring the case 
within Art. 141, Limitation Act, is tiiat they are 
Hindus or Mahomedans entitled to the estate on the 
lerminat^oM of a limited interest of a Hindu or 
Mahomedan female. Once that is established they 
have made a priuia facie case that Art 141 applies 
and to take the case out of that article the defend- 
ants must show that the time had begun to run as^ 
against tfie full owner and that it was actually nm- 
ning when the bmi*ed interest came into effect. A- 
I.R. 1950 Csl S06. 
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Art. 141 — Art. 141 is restricted to suits by 

plaintilT whose title and right as the heir of the 
last full owner to sue for possession accrues upon 
the dea.h of a female holding a woman's qualified 
estate under the Hindu or Muhammadan Law. To 
claim the benefit of the article the plaintiff must 
prove first that there was a qualified es;ate in the 
Hindu female and secondly that he was entitled to 
possession after the death of the female as the heir 
of the Ia«t male holder and further it must be 
shown that having regard to the existing law the 
plaintiff was entitled to the possession of the pro- 
perties in dispute at the date of the suit. Art, 141 
cannot ^ construed as altering the law of the land. 
The words “entitled to the posseesion of immovable 
properties” refer to the then existing law. 83 Ind. 
Cas. 812=3 Pat. 880=5 P.L.T. 513=A. I. R 
1924 Pat. 721. 


1. (e) Applica^ty — Suit against alienee. 


■Art. 141— Art. 141, Limitation Act, merely re- 
fers to a su t for posses ion and does not «uggesi 
ihat the rev.rsioner has got to set aside any trans- 
action lefore he becomes entitled to poesesrion A. 
I R 1039 KM 824=50 M.L.W 260=(i939) M 
WN 848=fl0.39) 2 M L./. 388=I.LR. (1939> 

M;.d 017=l.-K IriA Cas 751. 

Art 141— Suit to set aside sale by Hindu 

female 

•A suit hv a re\Trsiorjrr to set aside a sale by a 
Hindu femalf* hr. within 12 years of her death 
* wi'li-n time under An 141. A.I.R 1936 All 
557=IOV, A \V R. 60i = fi9y,) aLJ 1230=1W 
Ind C.ns 10.1 


—Art 141— Bequest b> widow found t he iu 
v.'ili.l— Dofut 'v fo srs^loM IS as Ir-^passer frr.m the 
date of lli«* dratli nf w.dovs — Suit hv resersirsners is 
kSAsii.eil hv Art 141 A, I R 19M I<-»h 631r-r35 
P I. R 404 - I*;’ IrH Cas 773 

—Art 141— Suit alleging wrongful possession by 
alienee — Punjab Limitation (Cuitom) Act (1C20>. 
Art 2 

Where in a 4iiji ft»r fiossessirjn the rever-toner' 
•if, r¥>l m the plaint, admit or seek to set aside 
any alienation made by the deeeased Mahomedan 
widow in favour of the alienee, lai' simply nPege 
wr«aigfu1 po ‘essi/.n by him Art. 2 of the fwhediile 
.rii»exr<l t«* ibe Punjab I.imitat on fCuttoml .Act 
fl920) devs no‘ govern limitation. 'ITie grneral 
rule of limtlal'.io rreitained in L'-mitatinn Act Art 
141. armlies li I. 1.1 465=1030 Cr T O'J-AIR 
1930 Uh 111 = 125 Ind Ca* W 

—Art 141 — Alienation br widow and mother 

Wb^e maher and the widow bo h hold property 
of the deceased jointly without proprietary r'gbts in 
the same bii- with rights of survivr.rship a suit by 
rrvtrsi>ince impnvhng alienation' mad* by th- sur- 
vivor of thr two on the dearh of the survivor is 
gwvemrd bv Art. 141 A.I.R 1930 Oodh 339=7 
OWN 711 = 136 Ind. Cas M7 

—Art 141— AlirasBtim r4 Usag— Bonbay BHsg 
dart Act (S of IMl), S f ~ Mortgagor •elilng 
moiety to « rtgagoe and otfiar moiety to wife for 
alleged cona«d*Tatio i i Su baoq— A tnnafcr of bw 
CDoiety by wife tx mortgaga« 

Wh^ a tww gagnr setts m rtaNtv a moiety of the 
prof«vti«i to thr mortgagees for an amoont dor on 
the cnortgagr, aad the other oaoirty ss osteosibly 


sold in the name of the wife for an alleged consi- 
deration, the trausaciion amounts to a sale of an 
unrecognized portion of a bhag, and if subsequent- 
ly after the death of her husband, the wife sells her 
moiety to the mortgagee the subsequent deed of sale 
cannot be upheld a^ in effect causing a past dis- 
membered bhag to be re-united, and a suit by rever- 
sioner to set aside the above alienation is not 
governed by Arts. 125, 126 and 141. A.I.R 1930 
Bom. 545=.^ Bom. 837=32 Bom.L.R. 1013=127 
Ind- Cas. 897. 

Art. 141 — Remote reversioner. 

Possess'on of alienee from a widow become' ad- 
verse on his death to till the reversioners whether 
next or remote. The nmote reversioner cannot 
contend that the po.5^essio:l of an alienee became 
adverse only af er expiry* of twelve years from the 
death of the widow. It wou-'d be absurd to hold 
th.at a remote reversioner should have twelve years 
for a suit for possession, such period commencing 
lo run after expiry of twelve years from the death 
I'f the widow. 121 Ind. Cas. 70=A.1.R. 1930 Lah. 
211 . 

Art, 141— Under Art. 141. limitation begins 

to run from the death of the widow; consequently 
dealings with the property by the female or by her 
■lieiicrs during her lifetime ilo not affect her Inisr 
kind's heirs whose title comes into cxistenre only 
■ jfi the death of the female. 78 Ind Ca.s. 65=A.I. 
R 1925 Ourlh IM. 

— - Art, 141— Suit by reversioner — Gift to dnugh 
ter's s n. 

•A suit h) rewrsioners io set a«iile a gifi to the 
rfaiiRhter’s son in the Punjab is gowrned hv Art. 
141 of llie Indian l.unitalit.n An and not hv the 
Punjab L'mitatiou Art. 156 P.LR 1014=20 P R 
1014=24 Ind Cas 21? 

—Arts 141 and 144 — Applicability — Periou m 
possession by redeeming mortgage created by 
female — Suit by reversioner 

An ni ai'i'liCs only wlun a rever iomr is ciiti- 
lh<t o ssjfwi fill llie dvalli of the fivnale; it 

d'.es iMit ai'id\ t I .1 suit h\ liiiii to r<M-over p'o-scs 
■ion from a person who had eonu- into (lOsM Ssic .u 
there' f h\ rrd« c-irniu.' a niortgagt* err ihil h'. tlii 
female. The article ai-|jlical)lc to such a case is Art, 

1 14 aiol tiiiK \m' 1 I III! front tin- d.itc of Kite 1 1 reil(-in|i 
lion A mere entry in a khewat f>l a fn*|.o'i\ nani' 
as proprietor does not ain'>uiit tt) lu^ hating got 
fio»>.i s'iutt 11 .5 I. I !70.- IK linl (‘as Kl| 

Art. 141 — Suit by reversioner — Gift by wid w 

A suit h% re\cr«ioners for pf)S<ession of property 
yiflerl !»v a willow is governed hv Ar- 141 of the Art 

.52 P R 1012=177 P W R. 1012=14 Ind Tas 71 

—Art 141— Suit by Rex ersjoner— Pot'cs ion— 
Mortgage Ly lontes proprietor — Subsequent ule 
by widow— Limitation 

•5 ►ini for jir>S'e«Mon hv a reversioner ng4<n«i a 
prirrliaser from n H ndii i gfivern'd hv Art I4| of 
ifie I imilali n Act fl5 of 1877) and th' iterjn ' of 
i« 1? S'ear. fr^wn fite death of llie W'dow 
33 PR 10M = 1'1») PI. R lon-rll Ind Cas .392 

Art 141— Suit bv reversioners— Gift by widow 
— C tUtersU in Punjab 

The enllitrrsls rerover the gifted pre^terty 
within 12 >ar» from 'h* date of ft*e widow's Healli 
under Art. 141 of the L mita ion Art. 4ii the donr-‘s 
pMar^-ion A'«s not beronw advene as long si she 
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is alwe. 2JS P.L.K. J9il=4o P.W.R. 1911=32 P. 
K. 1911=10 ind Cas. 387. 

Art. 141 — Suit by reversioner — Suit by daugh- 
ter for possession of immoveable pr>-perty against 
alienees from her mother after mother’s death. 

There is no authority iluu if a daughter succeeds 
as heir io her father’^ estate, her daughter cannot 
succeed to her. According to custom prevailing 
among Rajputs of Hoshiarpur District, daughters 
and after tlion Jveir daugliters are entitled to inherit 
as against remote collaterals. According to custom 
daughter's daughters caji question alienations made 
hy their moUiers without necessity. A daughter’s 
daughter may sue within 12 years from her 
inotiier's death for possession of immoveable pro- 
perty from the alienees from her mother. The 
fact that no suit was brought during the life-time 
of the mother to set aside the alienation does not 
.shorten the perioed of twelve years. 121 P.L. 
R. 1909=^10 P.L.R. 473=3 Ind. Cas. 984. 

Art. 141 — Applicability of — Suit to declare un- 
authorised alienation void and for recovery of pro- 
perty. 

A suit to recover inunovcable property alienated by 
the plaintiffs mother acting as his guardian during 
his minority, and for a declaration that the aliena- 
tion is invalid is governed by Art. 141 as it is essm- 
tially a suit to recover immoveable property the 
prayer for derlarafion being merely ancillary. Aru 
91 docs not apply as the plaintiff is not e 

against his ovm deed. 32 All. •392=7 A.L.J. 3.37—5 
Ind. Cas. .^85. 

Art. 141— Alienation hy widow — Suit by son 

adopted by widow. See 1907 A.W.N. 148. 

Arts. 141 and 91 — Reversioner’s suit on the 

death of a Hindu female for possession — Propei-ty 
alienated by widow — Vcid or voidable election — 
■Widow’s estate. 

A suit by the reversioner to recover property alien- 
ated by the widow is governed by Art. 141 and not by 
Art. 91 and the fact that he prays for a declaration 
that the alienation is inoperative does not affect the 
matter. The fact that a document is voidable and 
no. void against a person entitled to possession of 
property covered by such document does not show 
(hat it is incumbent upon such prerson to sue to set 
aside such document before recovering possession, 
(1906) 5 C.L.T. 334=4 A.LJ. 329=11 C.W.N. 424 
=34 C. 329=17 M.L.J. 154=34 I. A. 87=9 Bom. 
L.R. 602 (P.C.y. 

Arts. 141 and 91— Hindu Law — Reversioner’s 

suit for possession of property alienated by widow 
for no legal necessity. (1905) 9 C.W.N. 636=33 
C. 257=1 CL.J. 408. 

Art. 141— Mortgage by Hindu widow — Partly 

valid — Suit by reversioner after 12 years — Mortgagee 
entitled to possession of — Some properties only under 
the deed of mortgage, effect of. See. 4 Bom.L.R. 
465, 

1 . (f) — Applicability — SiUt by limited 
owner barred. 

Art. 141 — Suit by widow, barred — Suit by 

Reversioner also, if barred. 

So far as a Hindu widow is concerned she cannot 
for the purpoges of limitation be considered to re* 
present the cHtire estate, so as to bar a suit of a 
reversioner when her own suit happens to be barred. 


iliis rule would be applicable not only in the of 
a llmdu eiiutied to the possession of the estate after 
ilie deaiii of a femaic, but also to the case of a 
Aiahoniedan occupymg a sirmlar position. The word- 
ing of Art. 141, Act 15, 1877 and of the present 
Act 9 of 1908 make this amply clear. 108 Ind. 
Cas. 817=1 L.C. 733=A.I.R. 1928 Oudh 155. 

Art. 141 — Suit by reversioner — ^Widow barred 

— If reversioner barred — Limitation Act (14 of 
1859), S. 12 . 

A decision against a widow who does not establish 
her right to recover the estate of her husband within 
12 years of the death of the latter does not operate 
as res judicata as against the reversioner as his title 
to possession accrues only on the death of the widow. 
Though the widow’s right of suit was barred, the 
reversioner’s suit would not be barred under Art. 141 
of the Limitation Act. 32 M.L.J. 627=42 Ind. Cas. 
228. 

2. Adverse possession against limited owive- 

Art. 141 — Suit for possession by remander- 

man after widow’s death — Limitation — Defendants 
in adverse possession against widow, 

A suit for possession of immovable property 
brought by a remainderman entitled to possession 
after the death of a widow within twelve years of 
her death is within time under Art. 141, limitation 
Act. Any period of adverse possession ly the defen- 
dants against the widow can be of no assist-uice to 
them in defeating the title of the plaintiff which 
accrued upon the. death of the widow. Pak. L.R. 
1949 Lah. 7J7=A.I.R. 1949 Lah. 252. 

Art. 141— Right cf reversioner to sue for pos- 
session-inaction of limited owner. 

The omission by the daughter or any one of them 
inheriting immovable property from thdr father to 
institute a suit for possession against the trespasser 
or their allowing the suit for possession to be barred 
by time does not deprive the reversioner of the right 
to sue for posses.-, ion of the property under Art. 141 
in the absence of a decree of the Court, binding on 
him because the inaction is personal and not as repre- 
senting the estate. A.I.R. 1943 Nag. 193=1. L.R. 
(1943) Nag. 213=1943 N.L.J. 237=206 Ind. Cas 
335. 

Art. 141 — Applicability — Adverse possession 

against limited owner. 

Wh-TC, on the death of a bhagdar. his hhag land« 
were held by his widow, mother and his daughter 
and subsequently the widow remarried in 1905, aro 
the mother died in 1920, and a reversioner of the 
bhagdar instituted a smt for recovering possession 
of the lands in 1925 and the daughter pleaded adverse 
possession : 

Held, (i)' that the suit was governed by Art. 141, 
and that the suit would not be barred till 12 years 
after the tflother’s death in 1920; 

(i«) that fhe mother had a right to hold the lan^ 
and consequently, the adverse possession of 
daughter even if it were adverse to the 
would not bar the reversioner. 34 Bom. L.R. 383 
=A.I.R. 1932 Bom. 434=139 Ind. Cas. 28. 

Art. 141— Adverse possession against widow. 

A suit for possession by the reversioners is govern- 
ed Art. 141 and adverse possession against the feraa*® 
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heir in not effective and binding on the reverdoner. 
120 Ind. Cas. 447=A.I.R. 1930 All. 307. 

Art. 141— Adverse possession against a Hindu 
widow caiuiot be tacked to the adverse possession 
against a person or his predecessor-in-title «hrough 
whom he claims, when Uie predecessor -in-title has in- 
lierited disputed property not from the Hindu 
widow but -from her husband whose reversionary 
hdr he was. A.I.R. 1928 Cal. 670, Not foil. 123 
Ind. Cas. 444=50 C.L.J. 260=57 Cal. 289=A. 
I. R. 1930 Cal. 165. 

—Art. 141— Adverse possession against a 
woman holding a widow^s or a daughter's estate is 
binding agunst the reversionary heir. 

Per Curiam . — The state of the law created the 
Case in. 52 I. A. 322 is unsatisTa^ry. 51 C.L.J. 
23. 

Art. 141 — Adverse possession against widow. 

Adverse possession for over 12 years against the 
widow does not affect the right of the reversioner 
and the reversioner is, therefor^ entitled to twelve 
\-ears from the widow’s death for a suit to recover 
IK)s.scssion of immovable property where there has. 
been no decree against the Hindu widow or other act 
in the law in the widow’s lifetime depriving the rever- 
sioner of the right to possession on the widow's 
death. 51. I. A. 439 (P.C.), Foil. 9 Pat. 634= 
11 P.L.T. 7I4=A.I.R. 1930 Pat. 573=128 Ind. 
Cas. 131. 

Art. 141 — No decree or other act depri\ing 

widow’s right by adverse possession— Title barred 
in widow's lifetime— Heir can still rely, on widow’s 
death, os Art. 141. 

Where there has been no decree against widow or 
other act in the law in the widow's lifetime deprivinc 
the reversionary heir of the right to possession on 
the widow's death, the heir is entitl^ after the 
widow's death, to rely upon Art. 141 for the pur- 
pose of the determination of the question whether 
the title is barred by lapse of Ume. 23 Bom. 725 
(P.C.), Foil. 117 Ind. Cas. 498=51 All. 439=1929 
A.L.J. 716=33 C.W.N. 809=30 M.L.W. 60=56 
I. A. 267=31 Bom. L.R. 891=50 C-L J. 52=6 O. 
W. N. 589=10 P.L.T. 527=1929 M.W.N. 762= 
A.I.R. 1929 P.C. 166=57 M.L.J. 160 (P.C.). 

— I A ft. 141— Possession adverse to a Hindu 
widow is not adverse to the reversioners, and there- 
fore a suit brought by the reversioners within^ 12 
years of the widow's death is not barred by limita- 
tbri. A.I.R. 1928 All. 561 (F.B.); A.T R. 1929 
C^. 93, Appr. and Foil. 119 Ind. C^s. 57=29 M. 
L. W. 590=1929 M.W.N. 314=A.I.R. 1929 Mad. 
421=56 M.L.J. 441. 

—Art. 141— Per Full Bench.— Where a widow 
has entered into possession as a Hindu widow and 
hu either voluntarily parted with possession or been 
dppossesMd against her consent, a suit by the rever- 
«oner brought for possession aifter her death is go- 
verned by Art. 141 and not by Art. 144 and a suit 
brought within 12 years of the death of the widow 
is not barred by limitaUon. 14 All. 156, Affirroed: 
23 Bom. 725 (P.C.), Foil. 112 Ind. Cas. 801= 
51 All. 188=26 A.L.J. 1049=A.I.R. 1928 AH. 561 
(F.B.). 

—Art. 141— Where it is not sh6wn that adverse 
pc^ssion began in the lifetime of the deceased (the 
orisoal owner of the property) a suit by his rever* 
iioflM on the death of the widow of the dreeued 
to rceover possession fftm a person in twiip^tvyi 


would Ik* governed by Art. 141. 68 Ind. Cas. 177 

=36 P.L.K. 1922=A.I.R. 1923 Lali. 106. 

Art. 141 — Limitation does not bar a suit by 
the reversioners witliin 12 years of the death of U>e 
last surviving widow to set aside an alienation by 
wliich tlie widows were conferred occupancy rights 
or to challenge the title acquired by adverse posses- 
sion by any person against the widows. 68 Ind. 
Cas. 299=2 L.L.J. 57.^ 

——Art. 141 — Suit by reversioner— Hindu widow 
— Adverse possession against. 

Possession taken by a trespasser during the life- 
time of a Hindu widow or a Hindu female with a 
life interest is not adverse as against the reversioner 
until after the death of the widow. 41 All. 154= 
17 A.L.J. 44=47 Ind. Cas. 222. 

Arts. 141 and 144 — Suit by reversioner — Hindu 

widow — Adverse possession. 

Adverse possession which begins in and runs its 
course before the termination of a widow's life-estate 
does not affect the rights of the reversioners. The 
special period provided by Art. 141 overrides tlie 
general provision of Art. 144. 42 Bom. 69=19 
Bom. L.R. 919=43 Ind. Cas. 233. 

Arts. 141 and 144 — Suit by reversioner — Ad- 
verse possession against widow not effeftive 
against a reversioner — Limitation Acts of 1859 and 
1908. 

Art. 141 of the Limitation Act applies to a suit by 
a Hindu reversioner for possession of properties to 
which he became entitled after the death of a limited 
female owner. The reversioner has a fresh cause of 
action on the date of the death of the limited owner. 
Under the present Limitation Act unlike the Act 
of 1859, adverse possession against the widow does 
not extinguish the title of the reversioner. 23 
Bom. 725 (P.C.); 20 M. 493; 23 A. 448 ; 25 A. 
435. foil. 18 M. L. T. 226=2 L.W. 751=30 
Tnd. Cas. 991. 

Art. 141 — Suit by reversioner — Adverse pos- 
session against widow. 

\ suit by the rever'^ioners on the death of the 
widow for recovery of possession of property in 
which «hc had a life-estate of inheritance and was held 
adversely to her more than 13 years by a stranger is 
not barred by limitation as the plaintiff’s daim as the 
heirs of the last male owner and not as the widow’s 
heirs. 17 Ind. Cas. 136 (Mad.). 

Art . 141 — Reversioner claiming under a family 

arrangement on death of a Hindu female — Ad- 
verse possession against the female, how far bind- 
ing on reversioner. 

Adverse possession against a Hindu female with 
only life interest will not affect a reversioner even 
when he daims not as heir to her husband but under 
a family arrangement by which she was to have 
only a life interest in her husband’s estate and after 
her it was to go to the claimant and his heirs. 
(1902) 4 Bom. L.R. 893. 

Art. 141 — Hindu Law— Adverse possession — 

Suit by reversioner to estate held by a Hindu 

female. . . . , 

Under Art. 141, a suit can be brought by a rever- 
sioner tor possession of immoveable property, to the 
possession of which a female heir has been entitled 
within twelve years from the date of the death of 
the female heir, although she may hare been out of 
possession for more than twelve years. 23 B. 725, 
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lull. (1901) A.W.N. 13i=2J A. 44«=(iy07) b 
C.L.J. 490=(1903) 25 A. 435=1903 A.W.N. 93. 

Art, 141 — Applicability of — Adverse pos-ses- 

sicn against daughters. 

Wliere a Hindu governed by the Dayabagha law 
died leaving him survis'ing 2 daughters and a widow- 
ed daughter-in-law and the daughter-in-law took 
possession of the estate oL the last male owner 
lo tlie exclusion of the daughters and continued in 
pos-ession of the estate for more than twelve years: 
Held, that the possession of the daughter-in-law was 
adverse and that since the survivor of the 2 daughters 
came in on the death of her sister not by way of in- 
heritance but by way of survivorship, Art. 141 would 
not apply. 18 C-W.N. 904=27 Ind. Cas. 250. 

3. Adverse possession against male ownor. 

Art. 141 — Adverse possession against last 

male owner. 

Where adverse possession commences to run against 
the la;t male-owner himself, the intervention of the 
limited estate will not prevent time running and will 
not enable the reversioner coming after the limited 
owmer to say tliat he has got a fresh cause of action 
on the death of the owner of the limited estate. A. 
I.R. 1942 Oudh 303=1942 O.W.N. 191 = 1942 A. 
W. R. (C.C.) 139=200 Ind. Cas. 265- 

Art. 141 — Last full owner dispossessed — 

Time commenced to run, if arrested by succession 
of his widow. 

Article 141, I.imitati''n .Net applies only to cases 
where it i' proval that tlie last full owner was in 
piissc'sion at the time of his death. If he himself 
was <ii i )0 ses c-d and time began to mn against him 
Uic operation of the law of limitation would not be 
arrested by the fact than 011 his dea h he was succced- 
e<l by bis widow. A. I.R. 1941 Cal. 632=197 Ind- 
(Jas. 756. 

Art. 141 — Time commencing to run agamst 

last male-holder — Ovmer succeeded by female en- 
titled to woman’s limited property — Time is not 
suspended 

When time has once fommenced to run against 
the last male-holder, it continues to run and is not 
suspended or, in any way affected by the mere cir- 
cumstance that the owner is succeeded by a female 
entitled to the usual woman’s limited estate. After 
12 years have run out from the date of the origi- 
nal entry of the tresp-.-iser, which happened in the 
lifetime of the last male-owner, all persons claim- 
ing through or under him are barred. Art. 141, 
Limitation Act is inapplicable to such a case. A. 
I.R. 1941 Lah. 271=43 P.L.R. 308=195 Ind. 
Cas. 712. 

“—Art. 141— Art. 141 will not give the rever- 
sioners a right to sue when the period of adverse 
porsess on in the lifetime of the proposiius added to 
the period of adverse possession since the death of 
the widow exceeds 12 years. 86 Ind. Cas. 72Se=12 
O.L.J. 77=A.I.R. 1925 Oudh 400. 

Art. 141 — 'Time commenced to run agtunst last 

full owner — Article inapplicable. 

Article 141 is inapplicable when time has once com- 
menced to run against the last full owner as in such 
a case, it continues to run and is not suspended or in 
any way affect^ by the mere circumstance that the 
owner is succeeded by a female entitled to a woman’s 
qualified estate after the statutory period has ntn out, 
all persons claiming through the owner are barred. 


Ru'tomji’s Limitation Act, 2nd Edition, p. 
449) . The article makes it clear that the reversioner 
has 12 years after the death of a Hindu or Moham* 
madan female to establish his right as heir to the 
last full ovs-ner and it lies upon the party in possession 
to prove that he has got a better title. 77 Ind. 
Cas. 479=A.I.R. 1923 Bom. 364. 

—Art. 141 — Art. 141 applies only where the 
last full owner was in possession at the time of his 
death. Where time has begun to run against him, it 
would not be arrested the fact that on hU death 
he was succeeded by a limited owner. 67 Ind. Cas. 
246=45 Mad. 370=1922 M W.N. 132=30 M.L.T. 
143=A.I.R. 1922 Mad. 59=42 M.L.J. 319. 

Art. 141 — Applicability cf — Adverse posses- 
sion against last full owner. 

Art. ,141 applies only to cases where it is proved 
that the last full owner wag. in possesfion at the time 
of his death, if he himself was dispossessed and time 
began to run against Him, the operation of the law of 
Limitation would not be averted by the fact that on 
his death, he was succeeded by the widow, daughter 
or mother. Under the law as it stood before the 
passing of the limitation Act of 1871, adverse posses- 
sion which extinguished the title of the female heir 
also extinguished the title of the reverSiOner. 21 C. 
1.. ,1. 157=19 C.W.N. 1280=27 Ind. Cas. 954. 


4. Death of female. 


Art. 14!— Death of female — What amounts to 

— Influx cf time or inaction. 

There is no warrant for the contention *a« the 
death of a female referred to undCT Arl. 

Limi'ation Act includes d»th by 9^ 

though it mav include civil death . 224 Ind . 
^37^1946 A. W.R. (C.C.) O W-.r' 

=1946 A.L W. (C.C.) 144=(1946) O.A. (C.C.l 
120=.A.I.R. 1^46 Oudh 213. 

Art. 141— Date of death— Onus of proof. 

Where plaintiff brought a suit on the 5th 
1914 and the last female holder died in May, 1902 
and IS Here the date of death was not known it w^*^ 
held that defendants were b.-mnd to prove that the 
female died before 5th May, 1902. 1 Lah. 5W= 

114 P T P 1070^7 T.ati 48=*^! Tttd. Ca.S. 742 


Art. 141— Suit by reversioner — Death of a 
female — Burden cf proof. 

In a suit by reversioners entitled to property on tM 
dejflh of a i>artiailar female which would be governw 
by Art. 141, (he burden of proof is or the ptainbffs 
to show that the suit was brought within 12 y^ f 
the death of the female. 13 N.L.R. 16=39 Ind- 
Cas. 21. 

Art. 141 — Onus of proof as to the^ date rf 

widow’s death — Wid'iw lost heard of prior to U 
years suit— Presumption as to time of death— Evi- 
dence Act, Ss. 107, 108. 

In a suit by a rever?ioner for possession of ^ 
the death of a widow the onus is on the plaintiff to 
show that the su’t is brought within 12 years fr^ 
(he widow’s death. Where it was proved that the 
widow was last heard of on a date prior to 12 yeaf* 
before suit: * . . 

Held, that it lay upon the plaintiff to pro^ tM 
the widow died within twelve years prior to 
in the absence of such proof his suit ^ ‘ 

When the question is not wie of death, bttt death at a 
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prirticular there is no prcsuinptiuu as te> bucli 

time, but the iwirtj who has to make out death at a 
particular time must make it out by cvidouce. 
no04) 14 M.L.J. 464. 

5. Interpretation. 

(a) Entitled . 

(b) 'Female'. 

(c) ‘Hindu*. 

5. (a) Interpretation — ‘Female’. 

Art. 141— Mere than one female in succession. 

Where there has been more than one female in suc- 
cessiorCthe suit must be brought within 12 years of the 
death of last female-holder. 20 N.L.J. 278. 

•Art. 141— Art. 141, though it uses the word 


“female” in the singular, clearly covers a case where 
the Hindu reversioner 'is entitled to the property on 
the deaths of more than one female heir inheriting 
jointly. And when the last column speaks of “when 
female dies” it clearly means in such a case “after 
the deaths of all the female co-heirs’. 60 Ind. Cas. 
135=1921 M.W.N. 29=A.I.R. 1921 Mad. 246=43 
Mad 855=.39 M.L.J. 567=12 L.W. 656=28 M. h. 
T. 272. 

5 (b) Interpretation — ‘Hindu’ . 

Art 141 — ‘Hindu’ — Meaning of. 

The word "Hindu” in Art. 141 of the Limitation 
Act means not only a person who e^hnol^lly 
a Hindu but also a person who has the lc^\ status 
of a Hindu aii<l is governed m die 
•uuc by the H mlu Law. T.L.R. 

;;il046 N.L.T. 690=A.T.R. 1946 Nag. 277. 

5 . (c) Interpretation— ‘Entitled’ 

Ar 141— Interpretation— ‘Entitled’. 

Per Wmmau, Ag. C. /.-The arguments that the 
word “entitled’ in Art. 141 necessarily means 
"entitled under the law an<l not extinguished b> 
limdation.” and that the article applies only to a 

SSSuglSSi 

L.J. 1049= A. T.R. 1928 All. 561 (F.B.). 

6. Starting point. 

Art. 141 -Sait for ““ 

widow— Starting p-mt of limitation. 

Where a testafor has made provision for the 
iunior widow, and she has rented in poss^ion 
until her dea^. the cause of action for the suit Jot 

possession arises only after Pi 

W N 174=49 CW.N. 485=A.TR. 1945 P.C. 113 
—12 B.R. 94=1945 M.W.N. 626=(194S) 2 M.L. 
r 393=1945 A.W.R. 25 fP.C.)t=59 ML.w 46= 
(1945) A.L.J. 520=220 Ind. Cas. 458 (P.C). 

A rt 141 — On death of widow, person having 
no title to property obluning possession— Person 
subsequently becoming entitled to Aare in pro- 
perty along with reversioner— Character of 
OOTsession is not changel— S'uit by wersioner for 
t^BMsion more tlian 12 years from widow’s death is 
CS A.LR. T^io Mad. 1C^50 L.W. 571= 
(1939) M.W.N. 1225=187 Ind. Cas. 376. 


Art. 141 — Suit by reversioner for p >ssess on 

of immovable property on death of Hindu female 
—Question as to validity cf adoption to be decided. 

A suit by a reversioner for possession nf inimov- 
able property on the dcatli of a Hindu female is 
governed by .Art. Ml. even if it necessary to 
decide in the suit whether an adoption was or was 
not valid. The suit is not thereby convertcrl into 
a suit for possession on the ground that the appoint- 
ment of an heir is invalid or never in fact took 

, . . 

The reversioners have the option of treating the 
adoption as a nullity, and to bring a suit for posses- 
sion, whether the transaction in question was voicl 
or voidable. A.I.R. 1935 Lah. 213 (2)— P.L.R. 
338=149 Ind. Cas. 434. ^ . 

Art. 141— Hindu widow surrendering to 

daughter — Succession opening on the death of daugh- 
ter to her father’s male reversioners — Suit by next 
reversioner 12 years after daughter’s death is barred 
Sr Aru 141 A.I.R. 1934 PC. 105=11 O.W 
N. 596=1934 M.W.N. 

ATT 4v\3 — 38 C W.N. 697=59 C.L.J. 354=67 M. 
L.J. 20=36 BomL.R. 

749=61 I.A. 200=3 A.W.R. 729=148 Ind. Cas. 828 

—Ak 141, Ss. 6. 8, Sch. 1 -AUenation by 
widow-Adoption-Pcatb of adopted sot dunng 
minority— Succession of 

sioner ^thin 12 years cf mother’s death— Limita 

tion— Accrual of right to sue. 

A Hindu widow sold in 1899 certain properties 
which she had inherited from her husband. She 
adopted a boy in 1905 but the latter died while still 
a nrinor in 1909. The widow who succeeded him as 
Ills motlicr died in 1921 without avoiding her aliena- 
tion. The reversioners instituted a suit in 1923 
for recovery of possession of the property: 

/-/.’/rf that time began to run only from the death 
of the widow and suit was not barred. (1930) M.W. 
N 811=59 M.L.J 949=33 M.L.W. 378=A.T.R. 
1931 Mad. 273=129 Ind. Cas. 460. 

141 Suit by co-widow — Starting point. 

In a suit by co-widow to set a.sidc a gift of hus- 
hand’s orooerty by her co-widow, the limitation be- 
gins to run from the date of co-wdow’s death . 
f of the Second Schedule of the 
iloes not Apply* 10^ 822—10 N.LJ. 90= 

\ i.R. 1927 Nag. 226. 

Art 141— Time once begun to nm. ^ 

The father of plain.iff filed 
lifetime of the widow to set . a.side alienations by 

her. The ?iuit was 

Uia hcM not to he the nearest heir, but another 
H After the widow’s death B brought a suit to 
recover possession of the properties. Rut he was 
found not to be a reversioner at all. T^*^^ plain- 
!?ff filed another suit for possession of the pro- 
perties more than 12 years after the death of the 

that limifation when it once begins to run 
ctnn running except in tfic particular excep- 
ton 9^ the Limitation Aet lhrt 

he time began to run from the date 0^ 
of «he widow and that the suit was barred. 70 Ini 
Cas 446=1^ M.L.W. S29=A.I.R. 1923 Mad. 108 

=44 M.L.J. 87. ^ 

141 — Where an alienation was made by 
the daugiitcr of the properties of the last male owner 
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during the lifetime of the widow and after the death 
of the last female holder, the reversioner sues for 
possession of the properties. 

Held, that time ran from the death of the last 
female oumcr. 69 Ind. Ois, 389=16 MLW 752= 
A I R. 1923 Mad. 168. ' ' 

Art. 141— -Time begins to run against the 
transferee from the death of the widow and not 
from the date of transfer by widow. 68 Ind 
601 = 1922 P.HCC 313=2 Pat. 7S=4 P.LT. 267 
=A I.R. 1923 Pat. 72. 

Art. 141 — Co-widows — Surrender of her inte- 
rest by one in favour of the others— Alienation by 

s“[f."deree— Suit by reversioner— Limitation. 

W here one of two co-widows .surrendered her in- 
tero-t 111 her husbands estate in favour of the other 
;uid the .surrondcreo alienated the property, a suit 
by a reversioner to recover possession of Ae alien- 
atcxl property within 12 years of the death of the 
survivor of the widows would be in time The re- 
v. rsioncr is not bound to .sue within 12 years of the 
death of the surrenderee. Under Art. 141 time 
begins to nm only on the death of all the female 
co-heirs. There can 'be no acceleration of the nght 
of a reversioner without his knowledge and consent 
by any ^eement between the female co-heirs 39 
M.L.J. 567=28 M.L.T. 272=12 L.W. 656=43 Mad 
85o=60 Ind. Cas. 13S=A.I.R. 1921 Mad. 246. 


Art. 141— Starting point— ‘Time runs from 

death of limited owner*. 

rcvcrdojiers time runs from the death 
for fonaie holder after which event the reversion 

N L-R- 116=31 Ind. ci 290 
nf 143— Startmg point— Reman-iage 

of Hindu widow— Suit by reversioner 

hv ‘he ;^ersi(^ers to set aside an alienation 

by the widow of her deceased husband’s property 
brought more than twelve years after her remarriage 
IS barred under Arts. 141 and 143. On the remai?i. 
.ige, the widowhood ceases and the property vests in 
the '•‘‘versioncr.* 11 N.L.R. 86=29 Ind. Cas. 612. 
— Ar*.. 141 — Starting point. 

Limitation begins from the death of the widow of 
a deceased co-sharer for his self acquired property. 

P.L.R. 1911=2(M P.W.R. 1911= 

12 Ind. Cos, 453. 


Art . 141 — Starting point . 

The .starting point is the death of the last surviving 
widow. The daughter-in-law’s possession will not 
prevent time running unless it is shown that it was 
^rmissive. 29 C. 66^. Foil. 33 All. 312=8 A.L.J. 
57=9 Ind. Cas. 50. 

—Arts. 141 and 144— Suit by reversions— Hos- 
tile title by Limited owner. 

Though time does not run against the reversioner 
Owing to possession or dispossession of female, so 
long as she holds as heir of the last male-holder, yet 
if she holds under some claim of title independent of 
her possession is hostile to the rightful heir or rever- 
sioner. 6 C.T..J. 490; 23 B. 725 (P.C.)l; 22 
Cal. 345, Foil. 9 C.L.J. 236=6 M.L.T. 362= 
4 Ind, Cas. 44. 

:Art. 141 — Starting point — Suit for possession 

—Limitation when runs. 

suit by a Hindu reversioner entitled to possession 
of immoveable property on the death of a Hindu 
female is governed by Art. 141, Limitation Act. 
.(Ilv7) ana~fhe period commences from the date of 


ihe female's death. 34 C. 329 (P.C.), foil. 6 A.L 
.r. 723=6 M.L.T. 180=3 Ind. Cas. 536. 


Art. 141 — ^Reversioners’ suit— Patilki Vatan— 

Suit for declaration. 

Among siidras, governed by the MUak^haro, an 
illegitimate .«on is not entitled to succeed collaterally 
in the family of his father. G, the holder of a Patilki 
Vatan, died in 1893. He left him surviving his widow- 
/?. In 1899, the defendant representing himself as the 
heir of G. got his name entered in the Collector's 
books as the next Vatandar R died in 1903. The 
plaintitTs, the heirs of G, filed a suit in 1906, praying 
for a declaration that they were the heirs to the 
Vafan and not the defendant. The lower Courts 
held that the claim was not barred under Art. 120. 
— Held, confirming the decree, that the plaintiffs 
right to sue for a declaration would not accrue until 
R’s death whose existence at any time between G’s 
death and her own would have defeated the suit for 
a declaration by the plaintiffs, on the ground that 
she had a ve-st^ right as the nearest he*ir of the 
last Vatandar. (1909) 34 B. 321=12 Bom.L.R. 204. 
=5 Ind. Cas. 9M. 


141 Reversionary suit— Last female not 

holding as heir of last male— Limi^tion when be- 

^Alihough the .statute of limitation can never begin 
to run against tlie reversioner in ronsequence 01 
possession or dispossession of a female, so long as 
die holds as heir of the last, made, if she holds 
under some claim of .title independent of 
him, her possession is hostile to the ''“y 

Dr reversioner from the time it b^ms. 26 I. A. /i» 

5 C.L.J. 490. foil. (1908) 9 C.L.J. 236=4 Ind. 


7 . Miscellaneous . 


—Art. 141 Effect— Limitation Act of 1871 and 

1877. 

The effect of Art. 142 of the Limitation Act of 
1871 and Art. 141 of the Act of 1877 was to create 
a fresh rule in regard to limitation in all cases in 
which the prospective right arising out of adverse 
possession had not already ripened into an absolute 
title. 1942 A.W.R. (H.C.) 84 (2)— A.I.R. 1942 
All. 175=(1942)' A.L.J. 179=I.L.R. (1942) AH. 

259=200 Ind. Cas. 269. 

—Art. 141 — PlainjfFs suit prima facie under 
.Arts. 140 and 141 — Defendant, how can avoid oper- 
ation of these articles, pointed out. A.I.R. 1935 Cal. 
702=62 C.L.J. 49=40 C.W.N. 115=63 C. 155 
=159 Ind. Cas. 1101. 

Art. 141 — ^Reversioner added as party after 

limitation. 

Though a suit by one reversioner to recover posses- 
sion of his share from the alinee from a ^ Hindu 
widow would Be barred under S. 28 read with Art 
141 as being beyond twelve years form the death 
of the widow, yet when a suit is brought within ti»e 
proper period of limitation by another reversiwiw 
and the other reversioner is made defendant in^ it 
and he in his written statement claimed possessiw 
of his share, such a claim would not be barred ^ 
limitation in spite of the fact that the writt» 
statement itself was presented after the lapse of 12 
years. 34 Bom. 91, Foil. 119 Ind. Cas. 656= 
53 Bom. 472=31 Bom.L.R. 647=A.I.R. 1929 
Bom. 345. 
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.Art. 141— Attachment — Effect on possession 
of true owner. 

If during the attachment, the seism or legal posses- 
sion is in the true owner the attachment does not 
amount to either dispossession of the ^wner or the 
discontinuance of his possession. i08 Ind. Cas. 
89=7 Pat. 319=A.I.R. 1928 Pat. 260. 

^Art. 141 — Limited owner — Nature of eit-ite. 

Limited estates taken by Hindu females are not 
the same as life-estates under English Law but for 
purpose of limitation, they are treated on the same 
principle. 18 O.C. 289=3 O.L.J. 45=33 Ind. 
Cas. 371. 

Arts. 141 and 124 — ^Reversioner's suit for 

hereditary office — Suit or office barred — Suit for pro- 
perty also barred. See ART. 124. 28 M. 197. 

Arts. 142 and 144. 

Synop^s. 

1 . Applicability and scope . 

2. Acquisition of title. 

3. Adverse possession. 

4. Auction-purchaser and Decree-holder 

5. Burden of proof. 

6 . Co-heirs. 

7. Co-mortgagors. 

8 . Co-owners and co-sharers. 

9. Coparceners. 

10. Co-tenants. 

11. Constructive possession. 

12. Debutter property. 

13. Declaration of title. 

14. Ejectment. 

15. Fishery. 

16. Immovable property 

17. Interpretation. 

18. Invalid Alienation. 

19. Landlord and Tenant. 

20. Mines and Minerals. 

21. Mortgagor and Mortgagee. 

22. Office and Emoluments. 

23. Partition suit. 

24. Possession follows title. 

25. Possessory Title. 

26. Reversioner. 

27. Service Tenure. 

28. Starting point. 

29. Submergence. 

30. Swt on title. 

31. Tacldng. 

32. Waste land. 

33. Miscellaneous. 

1 . Api^icabUity and scope . 

Art. 142. 

Arts. 142 and 144. 

Art. 144. 


<c5 

1. 


(a) AppUeabOity and Scope— Art. 142. 
•Art. 142 — Applicability — Coostroctive 


Art. 142 of the Limitation Act covers cases of 
acttxd and constructive pos.>«Mion and dispossession. 
A person can remain in possession of a property 
through a licensee or a tenant. He is not in actual 
possession but his possession in taw is thm. Such 
a person can certainly be dispossessed and his dis- 
poesessioo in such a case would occur immediately his 


liilc repudiated. Tlicrc is no reason why Art. 
142 should not apply to a case like this. 16 I.ali. 
442 (F.B.). foil. A.I.K. 1950 Assam 55. 

Art. 142— Plaintiff resting his case on cc.. 

structivo possession. 

Where plainliff, in a suit for possession never hid 
actual jjosses'^ion but rcste<l his rase on constructive 
posi^csbion, 

Held, that An. 142 cannot apply. 

.t20=A.I.R. 1923 Nag. 2. 

Art. 142— Applicability — Mortgage dccice 


68 Ind. Cas. 


for sale— Execution— Sale of property not covered 
by mortgage or decree — Delivering of possession to 
purchasers— Suit for pos.session by judgment-debtor— 
Limitation. See C. P- COD^ S. 47. 52 Bom. 
L, R. 358=A.1.R. 1950 Bom. 346. 

Art. Iil2— Applicability — No allegation of 

dispossession. 

Art. 142 of the Limitation Act has no application 
where there is no allegation either of dispossession 
or discontinuance of possession in the plaint. I.L.R, 
(1949) Nag. m. 

-Art. 142 — Muhammadan widow in possess on 


in lieu of dower debt dispossessed by trespasser- 
Suit by widow or her heirs for possession— S 9, 
Specific Relief Act, effect of. 

There is nothing in the provisions of S’. 9. Specific 
Relief Act, which in any way militates against the 
principle that previous possession enjoyed peaceably 
by a Muhammadan widow in lieu of lier dower debt 
—or anybody else who has obtained possession even 
for a period short of the statutory period of 12 
years— entitles the person who has been n such pos- 
session to a decree for po.'Session in a suit against a 
trespasser provided the suit is brought within 13 
years of the dale of dispossession and f ince the right 
to retain possession by the Muliammadan widow in 
lien of her dower debt is heritable, the heirs of the 
widow can institute a suit for possession against the 
trespasser under Art. 142. A.I.R. 1944 All. 36 
=(1943) A.L.J. 590=1943 A. W.R. (H.C.) 288= 
T.L.R. (1944)’ All. 68=211 Ind. Cas. 475. 

Art. 142 — Question of applicability of parti- 
cular artiel^^Duty oi Court. 

In order to determine the particular article appli- 
cable to a suit, it is the duty of the Court to consi- 
der the facts and circumstances admitted and proved 
in the case. Where there is no allegation of dispos- 
session in the plaint but the facts show that the de- 
fendants enterrf or must have entered on the land 
while it was in the possession of the plaintiff, the arti- 
cle applicable would be Art. 142. It would be 
absurd to hold that a plaintiff, can. at his sweet 
will, avoid the operation of Art. 142 by framing his 
in such a manner as if there was no disposses- 
^iOT. A.I.R. 1940 Oudh 134=1939 O.W.N. 1005 
=1939 A. W.R. 270=15 Luck. 157=185 Ind. Cas. 
736. 

Art. 142 — When plaintiffs allege their pos- 
session and dispossession in a suit for possessioo. 
Art. 142 applies. (1?M0) 42 P.L.R. 531. 

Art. 142 — Suit to set aside contract made 

void by statute— Cairn for restitution— Addilico of 
andllary relief — Transacaion embodied in two instru- 
ments— ^Caim for restitution in respect of separable 
part: 

Held, that Art. 142 was applicable. A.I.R. 1038 
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Xhs. N.V 4 . 1 = 177 Tncl. Ctk. 6 

(F.IL). 

- - Art. 142 — Wlitrc property in di-putu consist:, 
ot land actually ciiltivaied or of hou'C capable of ac- 
tual (KMip.ition and the plaintiff sues for po«session 
of such piMiKTiy (.11 tlio allegation that he was dis- 
pr.. by the flefendant. Art. 142 is tmdoubtedly 
,;ppli. and the plaintiff must show that his dis- 
possc'^j-ion 1 . 1 -curred witliiii twelve years before the 
iii'-titu.i'’a of ihc uit. But where th? property is 
<.f -uch a na-ure that tt is not capable of actual phv- 
'fcal possi-ssiyu or where the properly, though capable 
of physical possc'^sivan, is in the occupation of one 
through whom the plaintiff can be in constructive 
possession, different censidera ions apply. In consi- 
dering the qiK“-tion whether the plaintiff was dispos- 
-essed wthin twelve years, or whether his posses- 
sion discon iiiued within twelve years, the nature of 
the property and the podtion of those actually occupy- 
ing it, if it is capyable of actual occupation must t>e 
taken in <> consideration: 

Ht'IJ. that where the property fa tanki and its 
appurtenances are not capable of enjoymem. and 
iher' is no suggestion that the defendants so con- 
ducted themselves in relatioti to the tank purchased 
by them as to amount to the plaintiff’s dispossession, 
the plaintiffs possession must he taken to have con- 
finiK-d till the defendants' po'-session became adverse 
as regards continuitv and extoni. 19.15 A.W.R. 728 
=1015 R.D. 2<)7=:.\.T.R, 1915 All. 774=fl91M A. 
T.. J. ^<>«=15.5 Ind. Cas. 824. 

——Art. 142 — Where tlie claim to i)roperty ts not 
based on ixtsscssion and subsequent dispossession Art. 

143 di.es not apply. A.I R. 19.M Lah. 576-16 P. 
L. R. 269=151 Ind. Cas. 400. 

■ Art , 142 — Tf an owner sues 12 years after 
dispossession from land, he cannot set up admission 
made by the tre<-passer as ^ving him further time in 
which he may bring his suit unless those admissions 
come within S. 19. Limitation Act. Under Art. 
142, the suit must be brought within 12 years of 
dispossession. A.T.R. 1911 Cal. 414=60 C. 404= 

144 Ind. Cas. 177. 

Art. 142 — Length of defendant’s possession, 

if material. 

-Article 142 applies only to those cases in which the 
plaintiffs rely on thdr posse«.sion as opposed to law- 
ful title. Peaceful possession is itself a good title 
against aH^ the world except a person who can show 
a ^tter title and such possession is an interest 
which can be sold and devised. If a iier'-on, though 
not the owner, is, while in the enjoyment of his peace- 
ful po«ession, ousted, he has a right to claim to 
to be restored to posses.«ion. It is to such cases that 
Art. 142 applies. Under Art. 142 the question of 
limitation does not depend on the length of the defen- 
dant’s possession but on the questicn whether plain- 
tiff was dispossessed or he discontinued his posses- 
sion. A.I.R. 1933 Nag. 274=30 N.L.R. 18=150 
Ind. Cas. 679. 

— Art. 142 — ^Applies only t-j suits on posscisory 
title (i.e.), possession and subsequent di'.i>os- 
session . 

Article 142 is restricted to cases in which the re- 
lief for possession sought by the plaintiff is based on 
what may be styled as possessory title and the burden 
of proving the fact that the plaintiff was in posses- 
sion and was dispossessed within 12 years of the date 


<it the suit lies on the plaintiff and on proving these 
facts, the plaintiff is entitled' to a decree unless the 
defendant establishes that he is the true owner of the 
property in dispute. 119 Ind. Cas. 6=1929 A.L.J. 
1106= 51 .1,11. 1042=A.I.R. 1929 All. 7.51. 

Art. 142 — Applicability. 

Where there is a clear finding lliat the plaintiffs 
were either dispossessed or had discontinued possession 
of a holding for more than 12 years before suit, the 
claim of the plaintiffs is clearly time-barred, under 
Art. 142. 119 Ind. Cas. 8 (All.). 

- -Art. 142— -Suit for possession — Ancillary 
prayer for the removal of the trees — Suit is governed 
by Art. 142. A.I.R. 1922 Oudh 47, Foil. 99 Ind. 
Cas. 199=A.I.R. 1927 Oudh 89. 

—Art. 142— Where the defendant admits dis- 
possession of the plaintill in a suit for recovery of 
possession, the suit is governed by Art 142 . 96 Ind. 
Cas. 568 ((^1.). 

— j-Art. 142 — -Article 142 has no application to 
claims which neither in terms nor in substance are 
claims to possession made necessary, by reason of 
dispossession or discontinuance of possession. 87 
Ind. Cas. 386=21 M.L.W. 398=A.T.R. 1925 
Mad. 834. 

— - -Art. 142— Defendant basing his possession on 
deed of gift — Gift not proved. 

Where defendant bases his possession on a deed of 
gift which he fwls m prove, the conclusion is not 
that his possession is permissive but that it is that 
of a trespasser. Such a suit is governed by Art. 142 
73 Ind. Cas. 41=A.I.R. 1924 Pat. 341. 

■ “Art. 142 — Scope — Simple mortgage— Mort- 
gagor continuing in possession. 

Article 142 cannot be interpreted to include wiihin 
its scope a ease where a simple mortgage ■was exe- 
cuted and the mortgagor continued in possession as 
before. 74 Ind. Cas. 630=.50 Cal. 49=36 C.L.J. 
35=A.I.R. 1923 Cal. 1. 

■ Art. 142 — Where there is no reliable proof 
of un-equivocal acts of ownership, the case must be 
decided on the proof of possession. Having reg^ud 
tlierefore to tlie definite findings that the plaintiffs 
were dispossessed by the defendants, and that the de- 
fendants have been in possession for a period of 16 
years before the suit, the suit must be held to be bar- 
red by limitation. 67 Ind. Cas. 1005=27 C.W.N. 
340=A.I.R. 1922 Cial. 224. 

——Art. 142 — Where the plaintiffs have not 
proved (heir possession and dispossession within^ 12 
years and defendants have proved adverse p^essio^ 
Art. 142 applies ta a case of this description. 59 
Ind. Cas. 891=3 L.L.J. 72=A.I.R. 1921 Lah. 202. 

Art. 142 — True owner obtaining oossossion 

by force — Limitaticn. 

Possession of the true owner Iiowever obtained, 
counts in his favour for the purpose of Art. 

!he Limitation Act, in a suit brought by him for the 
recovery of possession on estasblishment of title. 45 
Tnd. Cas. 548 (C^l.)* 

Art. 142 — ApplicabUity — Possession and 

dispossession. 

If the plaintiffs allege possession and <l‘six^essi^ 
the case is gwemed hy art. 142, 2 Ind. CXs* ^ 

(CalO- 



igog LIMITATION ACT (19081, ARTS. 14a & 144 «• Applicabilicy and scope. i.jio 


-Arts. 142 and 91 — Sttii for cancellation 

deed — Relief for confirmation of possession or for 
possession in alternative— Suit barred iir.der Art. 91— 
Relief of possession al-o barred— Article 142 held, 
not applicable. A.I.H. 1937 Cal. 500=65 C.L-J. 34 
=172 Ind. Cas. 755. 

Arts. 142 and 120 — Encroachment of gallejy 

on another’s land. 

Where a gallery of a person’s house encroaches 
upon another’s land, he is unquestionably a trespasser 
in view of the maxim “whosoever has the soil, also 
owns to the heavens above and to the centre of the 
earth.” Hence where in sucli a case, the owner of 
the land trespassed brings a suit for relief under S. 
sit, Specific Relief Act, coupled with a claim for 
piossession of land below the gallery, to which the 
opposite party has asserted his title, the suit is noi 
governed by Art, 120 but by Art. 142. A.I-R. 1939 
Nag. 197=1. L.R. (1939) Nag. 580=1939 N.L.J. 
297=186 Ind. Cas. 155. 

Arts. 142 and 120— Where the suit is on the 

face of it one for recovery of possession of immov- 
able property who had taken unlawful possession there- 
of and had planted new trees thereon. 

Held, that the suit is governed by Art. 142 of the 
. Limitation Act. A prayer for removal of the recently 
planted trees is merely ancillary to the claim for 
possession will not take tlie case out of Art . I**- 
make Art. 120 applicable. 66 Ind. Cas. 799=9 O. 
L. ;. 17=A.I.R. 1922 Oudh 47- 

Arts. 142 and 120— Ncn occupancy ryot, ruit 

by, for recovery of possession — Specific Keuet 

Act, S. 9. ^ u . 

Held, by F.R. (Prinsep, J. disscntiente) that 

the remedy in S. 9 of the Specific Relief Act is 
not the only remedy which the legislature has pro- 
vided for a non-occupancy raiyat who has been 
dispossessed otherwise than in due course of law- 
7 C.W.N. 218, overruled. The penod of limi- 
tation applicable to the case of a non-occupancy 
ryot who has been dispossessed from his holding 
ijthcrwise than in execution of 
cither 6 or 12 years as provided m Art. i^ nr Art. 
142 of the Limitation Aci . (1904) 8 C.W-N. 446; 

31 Cal. 647 (F.B.). 

Arto. 142 and 138 — Where the defendant 
claims through the iudgment-debtor, Art. 138 would 
apply, but when fyniK'lical possession has been given 
lo the auction-purchaser it will be equivalent to actual 
l»osscs*ion against the defendant and 
142 will apply to the case. 70 
C.W.N. 259=36 C.L J. 140=A.T.R. 1922 Oii. 

176. 

— Arts 142 and 140— Life-estate granted by 
agreenent by B to his adoptive mother— Disp^^esi^ 
of latter — B predeceasing mother — A adopted by trs 
widow— Su?t by A aftir attaining majority for declara- 
Uon of tiUe and recovery of poss^irm on groi^ 
of disporesslon of grandmother — «««. Art. 142 
and not Art. 140 apidicd. A.I.R. IWS Cal. 228= 
60 C.L.J. 391. 

1 . (b) Applicability and aoopft— 

ArU. 142 and 144., 

—Arts . 142 and 144 — Scope and applicability 
Tn a suit for possess'on of a house the main al- 
legatiora made by the plaintiff in the plaint were that 
he was the •wner of the house, that he had let it 


•nil to the difeiid.-uiiv lO ur 11 yc.ir'^ before the insti- 
tution of the iiuU. iind thnt ilie <lcfend;»nts liad no; 
paid ."uiy rent since 1939. The defendant' alleged tha 
they were tlic owners of th<- house, tliat the plain 
tiff Wje, not ils ..wner ami that they Imd never licen 
the plaintilT’s. tim-uits. The defendants further plead- 
e.l tliai tin plaintitT had never been in possession of 
the hou'.' within 12 years prior to the mstitut'on of 
the suit, and that they had been in adverse poss^ioo 
of ilic house for over twelve years. The Coun 
lu-ld that the plaintiff had succeed^ in Paving 
title to .he house, tliat the 

uninterrupted possession of the house jnee 1918 and 
that the plaintiff’s allegation that the defendants had 
ever paid rent to him was false. 

hft’ld. that on the finding' of fact arrived at. Art. 
142 ol tiie Limitation Act applied to the case and that 
the suit was barre-.!. A plaintiff cannot, by cleverly 
drafting Uie plaint, evade the burden of proof which 
Art. 142 casts upon a person wlio is suing for posses- 
sion on the ground of dispossession. As a matter of 
fact the allegations nude in the plaint in the pr^ 
sent ca'c do amount to an ailogatioii that the plaintiff 
has been dispos-sessed while in pos'c-sson of the 
property in dispute. The allegation that the defen- 
dants had been in ocaipation of the hfwse as the 
plaintiff’s tenants amounted to an allegati n that the 
plaintiff was in possession of the house 
tenants. The allegation that the ilefendants n®' 
paid any rent since 1939 amounted to an_al1egatinn 

that the defendants had dispossessed the plaintiff- 
Hfld, further, that Art, 144, being a redduary 
article, was not applicable unle's it was found that 
no other article was applicable to the suit, I. L.R. 
(1946) All. 178=1946 A.W.R. (H.C.) 216=1946 
O.W.N. (H.C.) 188=1946 A.L.W. 196=223 
Ind. Cas. 467=A.I.R. 1946 All. ,389. 

Arts. 142 and 144— Applicability— Test. 

Per Rity, J . : — Arts. 142 and 144 of the Limita- 
L'on \ct have to be interpreted as they s:and in decid- 
ing as to whether a particular ca.e altracis the pro- 
visions of this article or that aHicie. «'• a* Art . 
142 is concerned, it is not stated th^e 
should be one in which the plaintiff should alle^ 
that he has been in possession and dtsposscs^d. It 

Arts. 14Z an nosscssion — Arrangement to 

can sue in his property described 

r’^'^c^heKea/ed hJSest in immovable property— 
hc^e. held crwiM property under arran^ 

Suit possession and maintain^e. A. 

rR. & Si%.S5 C.L.T. 236=206 Ind. Cas- 

311. 

» ..it. 
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can maintain a suit for possession. 206 Ind. Ca$ 
311 = 75 C.L.J. 236=A.I.R. 1943 C. 143. 

-—Arts. 142 and 144 — Where, in a suit for pos- 
session, the plaintiff alkies that the defendant's pos- 
session is permissive under a license but the defen- 
dant denies tlie same, the suit is governed by Art. 
142 and not by Art. 144. 

(Distinction between dispossussion and discontinu- 
ance of possession pointed out.) 1942 N.L.J. 99. 

■ Arts . 142 and 144 — Dispossession or discond- 
Duance of possession not alleged in plaint but 
alleged in evidence. 

The plaintiff in his plaint did not expressly allege 
dispossession or discontinuance r.f iiossession but he 
stated clearly alleged dispossession in evidence. Art. 
142 applied to the suit and not Art. 144 Limitation 
Act and if the plaintiff did nofc prove possession 
within 12 years before suit he could not succeed. 
1942 O.W.N. 753=18 Luck. 624=204 Ind. Cas. 
377. 

Arts. 142 and 144 — Whether the land belongs 

to a community or not if one person takes sole and 
exclusive possession of it, and excludes alt others 
who have a right to occupation, from possession, then 
the trespass is not a continuing trespass but is dispos- 
session falling under Arts. 142 and 144. A.l.R. 
1939 Nag. 145=19.39 N.I.T. 153=18.> Ind. Cas. 
613. 

—Arts. 142 and 144 — Distinction between 

Per J . — Article 142 applies in cases 

where a plaintiff sues to recover possession <»n the 
allegation that he was in possession and that his 
prior possession is lost by dispossession or discontinu- 
ance. The sole question under that article is, has 
the plaintiff alleged that he was in possession and 
that he has been dispossessed whereas the sole ques- 
tion under Art. 144 is the plaintiff owmer of the 
property in question? In other words, has the plain- 
tiff set up ’his title to the property, leaving it open 
to the defendant to say that although the plaintiff 
is the owner, the defendant is in possession which is- 
adverse to him? Under Art. 142, tliere must be 
an allegation of prior possession and subsequent dis’ 
possession or discontinuanco, and it is for the pl^n- 
tiff to prove that such dispossession or discontinuance 
has taken place within the period of limitation provid- 
ed in that article. It docs not matter whether he is 
dispossessed by the defendant or any one else, for 
Art. 142 does not mention the word “defendant" as 
Art. 144 docs. If it is the plaintiff’s case that he 
was in possession of certain property but that posses- 
sion is lost by dispossession or discontinuance, then if 
the dispossession or discontinuance twk place more 
than 12 years prior to the suit, the suit would be 
barred. All that is necessary is the actual possession 
of a stranger beyond the minimum period of 12 years. 
A.l.R. 1939 Bom. 322=41 Bora. L.R. 631=184 
Ind. 23. 

Arts. 1H2 and 144 — Distinction in applicabi- 

hty. 

The two articles, Art. 142 and Art. 144 apply to 
two different sets of circumstances. Article 1^ on 
the face of it is restricted to a suit based on the plain- 
tiffs prior possession host by dispossession, and in 
order to bring the suit within Art. 142, the plaintiff 
must all^e that he was originally in piossessioa of 
Ibe property which is the sdbject-matter of the suit. 
Bod that he has been dispiossessed by the defendant. 


Ill other words, he mtist prove that he was disposses- 
sed within 12 years. TTie whole question under Art. 
142 is. whether more than 12 years have elaps^ since 
the plaintiff was dispossessed; ani^ if the p^intiff 
fails to prove that — the onus obviously being upon 
him — the defendant is not called upon to set up his 
adverse possession. Article 142 makes no reference 
to the defendant or to his possession. That is done 
in Art. 144. Article 144 is a residuary article, and 
only applies if no other article is applicable. The 
article applies only when there is no allegation in 
the plaint that the plaintiff has been in possession 
and has been dispossessed. It applies when the suit 
is based on tlie ground that the plaintiff is the owner 
of the property and the defendant is a trespasser 
having no right to remain in possession. A.l.R. 
1938 Bom. 210=40 Bom. L.R. 166=175 Ind. Cas. 
93. 

Arts . - 142 and 144 — Suit for possession — De- 
nial of ownership — Dispossession prior to suit— 
Art. 142 governs claim. 

Where, in a suit for possession plaintiff admits tha- 
defendant denied his ownership and that defendant 
entered into possession of plaintiff’s share even prior 
to the suit, the suit is one for recovery of possessicxi 
on the ground of plaintiff’s dispossession and is gov- 
erned by Art. 142. Limitation Act and not by Art. 
144. A.l.R. 1937 All. 124=1936 A.W.R. 1014= 
167 Ind. Cas. 371. 

Arts. 142 and 144 — Suit for possession based 
both on plaintiff’s title and possessory title, invite the 
application of Arts. 142 and 144, according to the 
varying circumstances of each case. Article 142 ap- 
plies to a case in which relief for possession sought 
by the plaintiff is founded on what may be styled as 
his possessory title. The burden of proving the fact 
of possession and dispossession lies upon the plaintiff. 
On the other hand, when a plaintiff sues for possession - 
of property on the basis of his title, the proper article 
is 144, and the plaintiff is entitled to a decree on proof 
of his title unless the defendant succeeds in esta- 
blishing his adverse possession for a period of more 
than 12 years immediately preceding the suit. 30 
S.L.R. 472=A.I.R. 1937 Sind 226=170 Ind. Cas. 
621. 

Arts. 142 and 144 — Pleadings should be scru- 
tinised . 

In all cases in which the applicalrility of Art. 142 
or Art. 144. is in controversy, it is necessary to scru- 
tinise the pleadings of the plaintiff and to ascertain 
exajrtly the allegations on which the plaintiff has 
come into Court and the reliefs soi^t by Wm. 
Sometimes the pleas raised in defence by the defen- 
dant are also relevant to the enquiry. A.l.R. 1935 
Lah. 507=37 P L.R. 171=157 Ind. Cas. 399. 

— -Arts. 1+2 and 1 44 ■ "Where the plaintiff’s plead- 
ings show that his case is based upon the fact of 
his possession aad subsequent dispossession by the 
defendant, the ca'C comes within the purview of Art. 
142. A.l.R. 1935 Lah. 507=37 P. L.R. 171=157 
Ind. Cas. 399. 

Arts. 142 and 144 — Assertion of tMe bnt do 

assertion of possession or disposse^ioo — ArtkK 
applicable. 

Where there is a clear assertion of Ihu* 

is rK>where any assertion of possestion by tiie 
tiffs or of their dispossession by the defendant^ tb® 
Art. 142 cannot be implied. It is mamwmxf ^ 
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the pJaintiffs to show in their plaint that the case is 
of a nature to which Art. 144 applied. That article 
is a residuary article and must be applied unless some 
special article applies. A.I.R. 1935 Pesh. 133=158 
Ind. Cas. 968. 

—Arts. 142 and 14^— Plaintiff co-sharer with 
defendants — Dispossession by transferees of 
latter. 


Where a plaintiff, who was a co-sharer with some 
of the defendants who transferred a part of the pro- 
perty to third parties admits in the plaint that he 
was dispossessed by the transferees some time pri«>r 
to the in-titutlon of the suit. Art. 142 of the TJmi- 
Nation Act. applies and ixot Art. 144. 


There fs no justification for limiting the scope of 
Art. 142 to suits in which the belief for possession 
sought by the plaintiff is based on what may be 
styled as possessory title. 

Per Mukerji^ J . — The proposition that Art 144 
appli« to all cases where the plaintiff has proved Ws 

AO* A.L.J. 973=A.1.R. 1934 

All. 993=18 R.D. 541=4 A.W.R. 821=57 A. ’78 
=152 Ind. Ois, 1 (F-B.). 


Arts. 142 and 144 — AppUcab'lity — Refe 

fence to— Pleadings . 

I possession, the defendant ha<i 

deni^ the plamuff's title, had claimed title in himself 
.ind had set up adverse possession, the suit is govern- 
ai by Art. 144, and if ihc defendant fails to establish 
li.s .^verse possession for 12 years, the plaintiff is 
entitled to a decree for possesv-ion. Article 142 has 
no application lo claims which neither in terms nor 
in suhs-ance arc claims to possession made necessary 
by rea.son of dispossession or discontinuance of posses- 
sion. "Dispossession*’ implies the coming in of a 
person and the driving out of anotlier from josscs- 
sion. "Discominuance ’ implies the going out of Uie 
person in posse.ssion and his being followed iiU.> po - 
session by another. The onus <»f establishinn tith 
to property by adverse possession lies on the per- 
son asserting it. In order to bring a suit within 
purview of Art. 142 it must be shown that the suit 
was in terms as well as in substance basctl on an 
allegation of the plaintiff having been in possession 
and having subsequently lost it either by disp ssi-s- 
sion or by discontinuance of possession . 

The question whether the article of limitation appli* 
cable to a fxirticular .«uit is Art. 142 or 144 has to 
determined by a reference to Uie pleading-s. \^ere 
Uiere is no allegation in the pleadings about the 
plaintiff liaving lost possession cither by dispossession 
or by discfJitinuancc of possession, and the suit is 
based on title, the suit is governed 
by Art. 144, and not by Art 142 of the 
First Schedule of the Limitation Act. \Vhere there is 
hardly any evidence of an unequivocal character whidi 
ran justify a presumption lhat the plaintiff must have 
Icnown that the posse sion of the defendant has been 
in assertion of a hostile title it cannot be held that 
the title by adverse possession has been perfected. 
A.T.R. 19.H Oudh 21=11 O.W.N. 104=147 Ind 
Ca-s. 805 (D.B.). 

Arts. 142 and 144— Article applicable depends 
to some extent on allegation — Wh^e plaintiff's dls* 
possession is admitted, article appUcaUe is 142 and 
where it is denied, article applicable b 144. A.I.R. 
1934 Pat. 593=1 B.R. 153=16 P.L.T. 109=152 
Ind. Cas. 906. 


XT*# CtilVA ATT IJl 

fer a long time, not with leave or license of pl.i n 

tiff. 

When the defendant is proved to be in possession 
for a long titm and that not with the leave and 
liceiisc of the plaintiff, a suit by the plaintiff for pos- 
session Ls governed by Art. 142 and not Art 144 
A.I.R. 1933 Rang. 413=149 Ind, C^. 1120. 

Arts. 142 and 144 — Applicability — Reference 

to pleadings. 

Article 142 is restricted (o suits for possession on 
disposseij-icm or on discontinuance of possession. In 
order to br^ a suit within the purview of that article 
It must be shown that the suit was in terms as well as 

S'*"® “ allegation of the plaintiff 

o 't K ^ving subsequently 

^st u ei.her by di.spos.ession or by discontinuance of 

po-ssession . Arfcle 144, on the other hand, b a 

residuary article allying to suits for possession ntrt 

title in^ich there is no allegation of prior posses.sion 
and subsequent dispossession or discontinuance of 
possession must fall within this article. The ques- 
tion whether the article of limitation applicable to a 
^icular suit is Art. 142 or 144 has to be determined 
by a reference to the pleadings. 

Mere possession for any length of time does nnt 
'‘■■’create any title by adverse possession In 
^der to acquire such title, the posseSSTWi not 
only be open and exclusive but it must tl 

penod. Notoriety of possession may, in some casS 

Till cLer^ 

of the character of the possession being adverse 
knowledge on the pan of the true owner s“h a 

c«« — Discontinuance of das- 

resumed— Article aimlif^U 

142 aiHl not 144. 9 O W M At— f 

wIp.c. "S: 

-^Arts. 142 and 144 — Where the plaintiff alleges 
his possession over immovable property and dis- 
possession by the defendant and where it is (n„nA 

' f of the plaintiff was dLconthuied 

when defendant entered Into possession not aTa 

ten^t of the pontiff but in his own riXs the 
article of limitation applicable to such a suit is Art 
142 and not Art. 144. 8 O.W.N 349-A T p' 
mi Oudh 177=136 Ind. Cas. 642. ' 

of suit determines 

the article applicable as also facts proved. 

No doubt whether Art. 144 or 142. Umitatlon Act 
api^ies depends directly on the frame of the suit 
But the plaintiff has to justify the frame of the 
suit and he cannot merely by framing his suit in a 
particular manner refuse to allege dispossession when 
the facts of the case show that there was disposses- 
sion and thereby shift the onus on to the defendant 
126 Ind. Cas. 80()=A.I.l. 1930 Lah. 330. 
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Arts, 142 and 144 — Usufructuary mort^gce 

dispo-sessed — Suit for possession or moitgage 
money . 

Wlicre a usufructuary murtgagce who is dispossessed 
of the iTiortgagctl property owing to sale for arrears 
of revenue afterwards suc-s for mortgage money or 
in the alterna ive for pos ess]on. his suit is governed 
by 12 vears’ rule of limitation and not by six years’ 
nilc. Pa-. 569=A.I.R. 1029 Pat. 209. 

Arts. 142 and 144 — Disp ssession — U ufruc 

tuary mortgagee put in possession and subse- 
quently ousted. 

Where an usufructuary mortgagee was put in pos- 
se'-'ion but has subsequently lost it. a suit by the 
mortgagee to recover possession is governed by 
Arts, 142 or 144 as the ca'-e tnay be. 0 N.L.R. 179= 
22 Incl. Cas. 65. 

— ■ Arts. 142 and 144 — Adopted son not in p >s- 
-ession of his deceased fa her’s e.'^tate for more than 
12 years after the father's death except for an 
unauthorised and forcible tntry for a short time 
after 12 years — Son’s suit to recover possession after 
12 vejirs is time-barrc»l . 110 Ind. Cas, 180=5 O. 

W.'N. .515=A.I.R. 1028 OiKlh 348. 

Arts. 142 and 144 — Dcfemlant in posse sion 

of plain' iff’s property from 1897 for management — 
Defendant asserting hostile title in 1915 — Plaintiff 
suing in 1922 for ra'overy of po''Sfs>ion — Plaintiff’s 
suit was held not time-harred as his ti le was not ex- 
tinguished by the defendant's adverse acts. The 
article applicable in the case was 144, and not 142 
or 143. 117 Ind Ois. 532=A.I.R. 1928 Cal. 582. 

Arts. 142 and 144— Difference be^een. 

If the suit is for possession by a pla’nt'ff who says 
that while he w'as in possession of the property he 
was dispo'se.^^cd or has gotic out of po«scssion then 
he must show posse sion within 12 years. But m 
every other case in which a plaintiff claims possession 
of immovable property, it must be a ca'C urider Art. 
144 because it is a case not otherwise specially pro* 
vided, ajid in surh a case limitation only begins to 
run where the defendant’s pos'es^on becomes adverse. 
The result of that is. that the onus lies on the de^- 
thuii t<) plead :md prove that his possession became 
advene and continued adverse for more than 12 y’cars 
before the suit. 41 All. 669 and A.I.R. 1916 P.C. 
21 Foil. 102 Ind. Cas. 814=25 A.L.J. 802=A. 
T. R. 1927 All. 799. 

Arts. 142 and 144— Difference betwe-n. 

Where 'he plaintiff alleges that he dispossessed 
or discontinued possession or where it is proved that 
the pla'ntiff had been dispossessed or had discontinued 
his po«se‘'sion, Art. 142 applies. ^ But in the absence 
of either allegation by the plaintiff or proof that he 
was dispossessed or discont’nucd possession, Art. 
144 shall govern. 100 Ind- Cas. 477=A.I.R. 1927 
Lah. 236. 

Arts 142 and 144— Suit based on disposses- 
sion is governed by Art. 142. 

A suit for possession on the ground that the plain- 
tiff has been in possession bv ii'ing the site up to two 
years before su't when the defendant built a wall and 
ousted her. is governed bv Art. 142 and not 
16 Cal. 743 (P.C.). Foil. 93 Ind. Cas. 1004 

(Lah.I. 

Arts. 142 and 144— Plaintiff alleging posses- 
sion — Art. 142 and not 144 applies. 

Every suit for possession of immovable property in 


which the plaintiff alleges that he has had possession, 
must fail under Art. 142. It is only where the 
plaintiff does not allege that he had ever been in pos- 
session that the ca e would fall under Art. 144. 
39 Bom. 335; 14N.L.R. 82; 16 Cal. 473 (P.C.) and 
A.I.R. 1922 Cal. 557, Foil. 87 Ind. Cas. 1023= 
A.I.R. 1925 Nag. 370. 

Arts. 142 and 144 — Obiter: — To a suit for 

possession involving the question as to whether pos- 
•ession of certain property by a Hindu widow is in 
lieu of her inaintainance or is adverse, the article 
apol cable is Art. 144 and not .4rt. 142 . 87 Ind. 
Cas. 164= A.I.R. 1925 Oudh 669. 

Arts. 142 and 144 — Discontinuation of pos- 
session. 

W l.iri- tin- circiUTU-tiinces showed that the possession 
.•i llie plaintiffs >vas discontinued when the defen- 
dant entered into the possession of the house in 

that Art. 142 and not Art. 144 appl:^. 79 
Ind. Cas. 964=27 O.C. 130=11 O.L.J. 251=A. 
I. R. 1925 Oudh 42. 

Arts 142 and 144— Suit in cjcctmwt by 

person dispossessed - Plaintiff must show his 

^ssessirn within 12 

pendent trespassers without interval will bar true 
Owner’s title-Any interval, however will cans, 
restoration of true cAvner’s title— Adverse posses 

sion. 

Discontinuance of possession takes place where 
the person in possession goes out and is followed in- 
to possession by atiother person. In all cases, where 
the person, who wa.« in possession at one time and dis- 
coiiHmied possession or ivas dispossessed, seeks to 
ejrvt a person in possession, he has to show that he 
was in ]x>ssesoion with'n 12 years before the suit. 

Ill order that the title of the true owner may be 
barred by the adverse possession of a trespasser or 
a series of trespassers the possession by them must 
he continnued. and so long as it is continuous it is 
immaterial whether they claim througli one another 
or independently; but if a period of time should 
elapes, however short, after the abandonment of one 
tre'passer who has not been in for the full statutory 
Iierjod and the entry of another, the title of the 
true <,(wner is. as from the time of such abandon- 
ment. restored to him without any entry or act done 
on his paid, for ihe statute does not apply 4o a case 
of w'ant of posses'ion by true owner but only to the 
cases where the envner is out of possession and 
anoth^'r is in po'session for the prescr'bed time. 67 
Ind Cas. 246=1922 M.W.N. 132=45 Mad. 379= 
30 M L.T. 143=A I.R. 1922 Mad. 59=42 M.L J. 319. 

Arts. 142 and 144 — Applicability of — Sitit for 

pocsessi-n of immoveable property. 

In a suit governed by Art. 142 the plaintiff must 
prove ha.s possession within twelve years from the 
date of suit and on failure to do .'o. the su't should 
l>e dismissed without going into the question of t^ 
defendant’s title, but in a suit governed by Art 1^ 
the pla'ntiff has only to prove his title am the 
defendant would then have to prove his allegation of 
adverse pO'session. 12 Bur. L.T. 234=56 Ind. 
Cas. 9.51. , « . V 

Arts. .142 and 144 — ApplicabH’tv of — Snit by 

heir to recover possession from trespa-ser— Limi- 
tation — ^Tacking of adverse possession. ^ 

When an osvner of a property has died in peacetto 
possession of tfie estate which is then sdeed by * 
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trespasser before the lawful heir has entered in 
possession, a suit by the latter to recover the estate 
is govern^ by Art. 144 and not by Art. 142 of ihc 
Limitation Act. Distinction between .^rts. 142 and 
144 pointed out. Though an heir can tack on the 
possesion of the predeccssor-in-title to his 0%%^ a 
trespasser cannot be al’owed to add to his p*>sscssir)ii 
the possession of another previous trespasser whom 
he dispossessed, 14 N.L.R. 82=43 Ind. Cas. 943. 

—Arts. 142 and 144 — Applicability of— Buiden 
of proof — Possession and dispossession. 

V^ere the plaintiff alleges posse-sion 01 land ami 
it is found that part of the l^d is de facto in the 
possession of another person, the suit mu't fall 
under Art. 142. It is only where the plaintiff does 
not allege that he has ever been in posse'^sion that 
the case will fall under Art. 144. In the former 
class of cases the plaintiff is bound to show that the 
dispossession or discontinuance of possession which 
gives rise to the starting point of limitation was 
within 12 years of the date of the suit. 39 Bom. 
335=17 Bom.L.R. 141=28 Ind. Cas. 24. 

Arts. 142 and 144 — Discontinuance cf posses- 
sion — Co-sharer — Possession by mutual consent 
in ignorance cf right — Adverse possession. 

Where two persons are in a joint possession of 
a land by mutual consent for 12 years in ignorance 
of the fact that one is entitled to the whole, limita- 
tion against the latter by discontinuance of posses- 
sion under Art. 142 or by adverse possession under 
Art. 144 arises. The mere fact, of consent does not 
prevent the possession from being adverse. 17 C. 
W.N. 595=18 Ind. Cas, 869. 

Arts. 142 and 144— Applicability of. 

Where, in execution of a moiiej decree against 
N ; A attached certain properlic'. fur the possession 
of which N, liad obtained a decree against B. (who 
was in possession as N's guardian but laid claim to 
the properties in her own right) but had allowed the 
execution thereof to become barred by litimation and 
X who had dispossessed B. intervened and got the 
attachment removed, and A brought a suit under S. 
2© of the Old Code of Ovil Procedure. Held, (1) that 
A must prove that H, had a subsisting right to the 
property and that the suit must be tried as if it were 
a suit for possession by N. the judgment-debtor. (2) 
that though the decree obtained by N, had become 
incapable of execution the right established by it still 
remained, (3) tliat there was no dispossession or dis- 
continuance of possession by N, and that therefore 
the suit is governed not by Art. 142 but by Art. 144, 
of the Limitation Act. 35 Bom. 79=12 BonuLR. 9.% 
=8 Ind. Cas. 63P. 

—Arts. 142 and 144— Applicability of Dispos- 
session. 

Art. 144 applies to a suit where no allegation either 
of ever having been in possess'on or of having been 
disposfcssed is made. 14 C.W.N. 317=11 CL.J 
373=3 Ind. Cas. 15. 

■ Arts. 144 and 142 — Suit on award for posses- 
sion of immovable properties — ^Art. 142 or 144 
ftpplicable?:— 4 C.L.J. 162=.33 C 881, 

—Arts. 144 and 142 — Distinction and applica- 
bility— Suit under O. 21. R. 63. C. P. Code. 

A suit under O. 21, R. 63. Gvil P. Code, by a 
judgment-creditor for a derlaration that suit lands 
arc the properties of judgment-debtors was held in 


the cirruin*-fance^> of the case as not grivernrd by 
Art. 142 but by Art. 144 even though the judg- 
ment-debtors of the creditor bad not posscs>iion of 
the lands for 12 years before suit. Per Cltanda- 
varftar, J. — Discontinuance of possession contem- 

plated by Art. 142 implies tl«t the person discon- 
tinuing has given up tlic laud and left it to be pos- 
sessed by any one choosing to come in. 14 Ch. D. 
537. followed. Per Heaton, J. — Article 142 has no 
application to cla ms which neither in form nor in 
substance are claims to possession, made necessary 
by reason of di.‘-i>ossesrion or discontinuance of 
posses ^JO^. a general principle any one 

suing in ejectment. must prove possession 

W'ithin twelve years. The reason for this is that 
possession commonly the effective asser ion of title 
which is relied on; but it is not the only one. There 
is another, which in some cases is equally good, and 
that is an assertion of ti.le made in court and esta- 
blished by a d’cree. That is good against those who 
are party defendants to the suit; and if the same 
title is re-asserted and made good in a later suit 
against other opposing parties it is good against 
them also and entitles to possession whether the 
title claimant has or has not been in possession 
within twelve years, unless the opponent can de 
feat the title by adverse possession. (1910) 1.? 
Bom.L.R. 956=35 Bom. 79=8 Ind. Cas. 639 

Arts. 142 and 144 — Suit on award for posses 

sion of immoveable properties. 

A suit On an award for possession of immoveable 
properties is governed by Art. 142 or 144 of the 
LimiUtion Act. (1906) 4 C.L.J. 162=33 C. 881. 

Arts . 142 and 144 Suit by widow to recover 
husband's moveables and immoveables in joint estate 
Sec 14 M.L.J. 8=31 ai. 262=31 I. A. 10 (P.C.). 

— ; — Arts. 142 and 144 — Mirasi rights, claim for — 
Limitation applicable. 

A claim to mirasi land is subject to the same laws 
of limitafon a« regulate suits to recover other im- 
moveable property, 12 B.H.Cr, at p. 93. foil (1902> 

4 Bom.L.R. 801. 

1. (c) Applicability and Scope— Art. 144 

Art. 144 — Scope. 

Article 144 being a residuary article cannot be 
applied when some other article is applicable. A. I. 
R. 1937 Nag. 129=1. L.R. (i937) Nag 254=171 
Ind. Cas, 271. 

' Art. 144 — Art. 144 applies only where olhei 
articles do not. (1902) 12 M.L.J. 119=25 M 
507. 

Art. 144 — Applicability — Chur land be^^otn 

ing 6t for enjoyment Adverse possession- 
against rightful owner — Wlien commences. 

A rightful owner, who is only presumed to be in 
possession till a cAttr becomes fit for enjoyment. Is 
not dispossessed by his not taking pofsession as soon 
as it becomes so fit. till another person occupies it 
and begins to till, and such a case would come within 
Art. 1^. Limitation Act. and a defendant pleading 
that the su't against him is barred under that article 
must prove adverse po<session for 12 years or over 
before suit. 2 D.R. 265. 

— Art. 144— Article 144 only properly applies 
to a case in which the defendant is holding adversely 
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to the plaintiff without title. A.I.R. 1936 Pat. 147 
=2 B.R. 349=161 In.I Ca^;. 585. 

Art. 144 — Agreement to convey certain area 

of land — Limitation. 

Where parties entcre-l into a compromise in 1918 
under which the ilefenchui' agreed to give a certain 
:irc:i of land to tlie plaintiff and the plaiiil'ff .sued in. 
1929 for recovery of the land : 

Hdii. ih.il as Jie area had nut been ; elected, Art. 
144 liaii no application to the suit. 32 P.L.R. 761= 
(19.12) I.ah- 7S=.M.K. 1932 Lali. 24=135 Ind. Cas. 
203. 


—Art. 144 — Applicability. 

Article 144, is applicable only to a i)ossp.sory smt 
l)y the owner of the property claimed against a per- 
son holding adversely to him without title. 35 C.W^. 
N. 953=61 ML.J. 78=A.T.R. J96=8 O. 

W.N. 905=(1931) A.L.T. 783=34 lav. 411_M 
Bom.L.R. 1390=10 Pat. 851=13 P.L.T. 1-58 I. 
A. 279=133 Ind. Cas. 705 (P.C.). 


Art. 144 — Uncle and nephew creating trust 

.(I partition Ixfwecii them and managing by rotation 
—Will by uncle authorising li's soil' and nephew or 
his 'Oils after him, to manage — Nephew dying after 
w II, and uncle becoming sole trustee — Will takes 
effect after uncle's death and his sons can claim 
management under it — Suit for establishing such right 
would Ije governed bv .Art. 144. 105 Ind. Cas. 194= 
39 M.L.T. 214=A.].R. 1927 Mad. 948. 

Art. 144 — Gift of mukarrari rent — Suit to set 

aside is gcA-erned hv Art. 144. 97 Ind. Ca.s. 637=8 
IM.'P. .^7=A.I.R. 1927 Pat. 49. 


Art, 144 — Suit for possession — Trespar.'-er 

allowed to remove the building constructed on thJ 
land trespassed <>n — Suit not changed into one for 
injuncti.m. 

Suit is by tm owner for pos.ses5ion of hts wall 
which has b«*n deliberately encroached upon and built 


upon by the defemlants. 

Ucid. that the suit was essentially one for posses- 
sion and that, incidental fact that under the law appli- 
cable to sueba case in this country it is tksual to give 
to the ilefendants an opportunity of removing the 
building, thev have constructed on the land encroach- 
ed ui)on in no way makes the suit one for Jnjwc- 
tioti. The defendants, if they so choose nerf not 
remove the construction in question and if so it wU 
fall to (he owner of the wall to deal ,1*-.. J;*;® 
suit is clearly one for possession ^ich limitat^n 
of 12 years- applies. 105 Ind. Cas. 286=A.I.R. 1927 

144 Purchaser from Govcrnmcnt~Ad- 

'' me?raTur'SJ?rtn.nd Iron, Governn,e„. sued 
to recover possession within sixty years or « ““re 
than 12 years from the commencement of ad\erse 
possession but within 12 years of purchase. 

Held, that the suit was barred. Article 144 apph^ 
and th^e was only 12 years’ liintation. Under S. 
2 (8) the period runs as against plaintiffs predeces- 
sor-in-title, vis-, the Government in this ca.«e. should 
he reckoned against plaintiff. 81 Ind. Cas. 675=28 
C.W.N. 66=AT.R. 1924 Cal. 394. 


Art. 144 — Vendor and Vendee— Suit fer p'ls- 

sepsi''n— Failure to give possession by vendor. 

When the vendor fails to deliver possession of part 
•of the property sold the vendee’s remedy is not a suit 
for specific performance but a suit for recovery of 


possession and Art. 144, applies. 18 P.R. 1911=45 
P.W.R. 1911=92 P.L.R. 1911=9 Ind. Cas. 238. 

Art. 144 — Art. 144 does not apply to suits 

for pre-emption. See LIMITATION ACT, ART. 
10. 3 Bom. L.R. 707=5 C-W.N. 888=24 A. 17= 
28 I. A. 248 (P.C.). 

Arts 144 and 12— Applicability — Suit by 

third party to set aside a Court sale — Art. 144 
applies. 

Where the plaintiff in a suit for possession of pro- 
perty sold in execution of a decree was the original 
owner of the property and was not a party to the 
decree under which the sale took place nor a repre- 
sentative of any of the parties and was consequently 
in a position to ignore the sale altoge.her, 

Held, Art. 12 has no application and the suit 
falls under .Art. 144. Article 91 also is not appli- 
cable. as it provides for the cancellation or setting 
of an instrument not otherwise provided for, and it 
binds only the parties to the instrument and not 
stronger®. 71 Ind. Cas. fi22=.A.I.R. 1924 Lah. 
. 196 . 


^Arts. 144 and 12 — Setting aside execution 

sale — Stranger to exCcoticn proceedings— Art . 
144 applies . 

In execution proceedings against a minor son 0 r 
the judgment-debtor the application for the appcwnl- 
ment of a guardian of the minor was not accom- 
panied with an affidavit and the guardian did not 
appear and act for tlie minor and cer.ain prope^ 
of the minor was sold. After attaining majority 
the minor brought a suit to set a.side the execution 

'ale. 


field, as the application for the appointment of 
guardian was not made in accordance with 0. 32. 
R. 3 (3). the minor was no party to the execuUcm 
proceedings and hence the suit to set aside the s^e 
is governed by Art. 144 and not by Art M2. 67 
547=5 L.L.T. 44=A.I.R. 1922 Lah. 


47. 

Arts. 144 and 14 — Land not belonging to 

state allocated to one of the members on paru- 
ion “ Rightful owner can sue withm 12 years. 

If property which did not fall in any way within 
ie estate which was being partitioned was allocate 
? one of the jjersons, who was a party to the pa^’ 
ion proceedings, it seems incredible to suggest tiiat 
le person, to whom that property fo allocated rightly 
elonged, could not within 12 years from the ifete 
/hen his right of action accrued, bring a smt lOf 
declaration of his title and * 
lecessary for recovery of possession of that land in 
luestion. Further it matters not vdiether suen 
laimant was an outsider; that is to say, a 
i'ho was not) a party to the partition proceedings. 
tT a perSem who was a party to the partition 
eedings. In such a ca®e there is no act or onlCT 
if an officer of Government in the official capacity 
vhich could be regarded as bringing the pmod ot 
imitation within the purview of Art. 14. ™ 

:as. 632=6 Pat. 73=7 P.L.T. 779=1926 P.H.C.C- 
36=A.LR. 1926 Pat. 421. 

Arts. 144 and 91— Where the allegations in 

he plaint that the sale was a sham transaction or 
nere paper transaction are correct, a smt for 
ession of the property based on those allegatOT* 
nust be governed by Art. 144 and not by Art. " • 
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A.I.R. 1939 Lah. 544==4l P.L.R. 657=1. L. 
R. (IW)) Lali. 546=185 Ind. Cas. 343. 

Arts. 144 — The fact that the suit is one f<>r 
possession will not bring the suit within the 12 
years’ rule in a case of undue influence inasmuch 
as an action for possession cannot succeed in such 
a case unless the plaintiff gets the instrument 
cancelled. (1931) A.L.J. 9{)9=A.1.R. 1932 All. 
63=135 Ind. Cas. 232. 

■ Arts . 144, 92 and 93— Plaintiff claiming pos- 
session of property apart from will in favour cf 
defendants — Limitation . 

Where iJje plaintiff claims pos'^ession of certain pro- 
perly as the Widow of the deceased proprietor of the 
property again'fc various persons whose substantial 
defence is that (hey are entitled under Uie terms 
of a will and the plaintiff claims quite apart from 
Uie will, there is no obligation On the plaintiff to 
join to her claim another claim for a relief which she 
does not seek for and does not need. Articles 92 
and 93 do not apply to tljc case. The proper period 
of limitation in the case is the period that relates 
to the cause of action as aKlually brought and being 
a suit for possession will attract the application of 
Art. 144 . 42 L.W. 535=A.I.R. 1935 Mad. 709= 
(1935) M.W.N. 1154=158 Ind. Cas. 121. 

—Arts. 144 and 118— Article 118 has no appli- 
cation in a suit where the relief sought is possession 
of properly and the validity of factum of adoption 
is incklcntally in issue. 78 Ind. Os. 284=A.I.R. 
1924 Nag. 319. 

Arts. 144 and 120 — ApplicabiliW — Award 

creating title to immovable property — Suit for pos- 
session of sJich property — Limitation. S^e LIMITA- 
TION ACT. ARTS. 120 AND 144 . 50 Bom. L. 
R. f)04=A.I.R. 1949 Bom. 64. 

Arts. 144 and 120 — Applicability — Arbitra- 
tion — Award — Suit for possession on basis of — ^Limi- 
tation-Award. if creates interest in property. See 
LIMITATION ACT. ARTS. 120 AND 144. 49 
Bom. L.R. 731=A.I.R. 1948 Bom. 101. 

—Arts. 144 and 120 — Cause cf action. 

Dispute about the family property referred to arbi- 
.tration decree in terms of the award. The award 
directed that the defendant O should take possession 
of the whole of the property subject to maintenance 
of T who also was given some non— z’ala« lands. 
Accordingly, possession of the property was handed 
■over. Later on* P attained majority and applied to 
the revenue authorifics for entering the family pro- 
perty in his name in revenue records. G also 
applied to the same effect but the revenue authori- 
ties, however, referred them both to the Q\dl Court 
G preferred a civil suit against B and P for a de- 
claration that adoption of P by B was illegal and that 
T had no right to dispossess him and for injunction 
rptrainiRg B P from interfering with his posses- 
sion. G obtained a decree which was upheld by the 
High Court but was reversal by the Privy Council. 
P and B filed a suit to recovery possession of the 
proi^rty and souglit to bring it within limitation by 
relying on Ss. 14 and 15, Limitation Act. G‘s con- 
tention was tliat the suTl was barred by limitation: 

Held, that the .•■uit was governed by Art. t44, 
Limitation Act, and not Art. 120, and the suit 
was therefore barred by time. Time began to run 
agvnst P when poesession of G became adverse to 
JP and B, when G obtained possession in accordance 
10— P. Y. D.— 61 


wiiJi the award or at any rate funn time wh'n /’ 
all. lined niajoriiy. ;iii<l could .sue C tor {.o^s<s^.;on . 
It could not be said that tlie cause of arlion aicrucd 
to /’ on the «!ecision of tJic Privy Comn'il inertly l>c- 
cau'O lilt validity (-f his adoption was clialiengtd and 
it was dtclartd to l»c valid by the Privy Council, 
'rime lia<I licgnii to run against P even before .suit 
was insiituicd by (7 and i.t could not be held that 
n.crely because lie was restrained from ob.slmcting 
6* in his enjoyment of the property, that a cause of 
action would accrue to him when the temporary in- 
junction was issued against him. A.I.R. 1939 Bom. 
1=40 Bt-m. L.R. 1134=1. L.R. (19.19) Bom. 173 
= 179 IikI. Cas. 178. 

Arts. 144 and 120 — Suit for plot of land in 

lieu of maintenance on strength of family eastern 
is gvvverned by either Art. 120 or 144 and Arts. 
129 and 131 do not apply to such case. 

suit by a junior menrber of a family governed 
by rule of primogeniture for a plot of land in lieu of 
niair.t<’nance on the strcngdi of family custom is 
govcrnal either by Art. 120 or 144 the dioice between 
tlie two provisions of law depending upon the ques- 
tion whe hcr the suit is treated as one for declaration 
or for po-session. Therefore when on the evidence 
it is proved that the defendant has been giving grain 
to tlie plaintiffs by way of maintenance and that the 
allowance was stopped two years before (he suit the 
suit is clearly in time. 

Articles 129 and 131 do not apply to such a case 
as Art. 129 is restricted in its operation to a suit 
for maintenance in which die right is based on 
Hindu Law and not upon custom and Art. 131 is 
confined to a suit in which the plaintiff seeks simply 
to establish his riglit to maintenance and does not 
ask for a consequential relief. 83 P.R, 1906. 

428=11 Lah. 99=A.I.R. 

1929 Lah. 872. 

*• ^44 and 120— Applicability — Injunc- 

injunction to remove chhappar erect- 
ed by defendant on plaintiff’s land— Art. 120 ap- 
plies. 

Where the plaintiffs claiming to be joint owmers 
ot a certain courtyard, alleged that the defendants 
had erected certain chappars or thatched sheds in 
tront of their house and asked for a perpetual in- 
junction to i«sue to them directing them to remove 
the said chappars and restore the courtyard to its 
former condiiion. 

Held, that the suit was essentially a suit for the 
issue of an injunction and although the injunction 
would nave had ihe effect of restoring the courtyard 
lo a state in which the plaintiffs might have been able 
to have a more extensive use of it than they actu- 
ally had, the suit would not be covered by Art. 144 
hut Art. 120 would apply. 60 Ind, Cas, 20=3 L. 

L. J. 128=A,I.R. 1921 Lah. 242. 

— Arts. 144 and 123— Suit by Mahomedan heir 
against manager for possession — Art. 144 applies. 

The word “distribution” has a peculiar meaning 
of distribution of an estate which has vested in an exe- 
cutor or administrator. Article 144 and not Art. 

123 therefore applies to a suit to recover a share by 
a Mahomedan heir from a person in management pf 
the property. A.I.R. 1921 Bom. 56, FWl. 118 
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Ind. Cas. 783=31 Bom. L.R. 199=A.I.R. 1929 
Bom. 141 

Arts. 144 and 123 — Suit by Muhammadan co 

heir for possession cf his legal share is not gov- 
erned by Art. 123, but by Art. 144. 

Article 123 applies only -wlicn the suit is brought 
for a share of an estate wliidi it is the legal obli* 
gaiioii of tlie defendant to distribute. Where a 
Miilianiniadan d;es intestate, his estate vests m hi-? 
heirs as (cnants-in-common and no one is charged 
by law with its distribution, and if a suit is brought 
by one of the heirs to recover his share. Art. 144 
and not Art. 123 applies. 34 Mad. 511 and A. 
I. R. 1928 All. 467 (F.B.). Foil. 117 Ind. Cas. 
803=11 Lah. 29=A.I.R. 1929 Lah. 549. 

Arts. 144 and 139— Smt for joint pj>s3«s>ion. 

PlaintifT purchasing half field — Vendor remaining 
in possession under rent-note — Vendor holding over 
and selling entire field to defendant — Plaintiff’s suit 
for joint possession is governed by Art. 144, and 
not by Art. 139. 60 Ind. Cas. 589=23 Bom L.R. 
60=A.I.R. 1921 Bom. 462. 


2. Acquisition of title. 

See aiso. (1) EASEMENTS ACT, S. 15. 

(2) LIMITATION ACT. SS. 26 AND 28. 

(a) General. 

(b) Limited interest. 

2. (a) Acquisioon of title — General. 

Art. 144 — Co-parcenary property — Adverse 

possessi:n against sole co parcener for 12 ysais— 
Subsequent adoption by widow of another decea- 
sed CO parcener — Right tf adopted son to reco- 
ver co-parcenary property. 

The title of a person whose possession for more 
than twelve years has bem adverse to the sole co- 
parcener is good against the co-parcenary property 
and an adoption made by a widow of another deceased 
co parcener after the rights of the co-parcenary have 
bec.»me barred by limitatien cannot pve the adopted 
son any right to recover possession of the co- 
parcenary property from him. A.I.R. 1950 P. 
C. 43. 


' Arts. 144 and 146-A, S. 23 — Suit for posses- 
sion by Union Board constituted under Bengal Vil- 
lage Self-Government Act, 1919 in respect of strip 
of land which is claimed as part of public road— 
Defendant found in possession from before date of 
establishment of Board — Article 144, held applied 
and not Art. 146-A — Suit, held barred— Section 23, 
held did not apply. A.I.R. 1942 Cal. 151=73 C. 
L. J. 608=45 C.W N. 802=200 Ind. Cas. 386. 


—Arts. 144 and 148 — Subsequent mortgagee 
from one of three sons taking possession of house 
under sale on his decree on paying of prior mort- 
gage by father — Heirs of other two sons claiming two- 
thirds share on paying proportionate sum — Article 148 
and not Art. 144 applies. A.I.R. 1936 Pat. 60= 
2 B.R. 261=160 Ind. Cas. 933. 


Arts. 144 and 148 — Purchase of part of 
equity of redemption — Redemption of whole mort- 
gage by purchaser — Suit for redemption by original 
owner against purchaser: 

Held, that the suit was governed by Art. 1^ and 
not by Art. 148. 35 Bom. L.R. 48=A.I.R. 1933 
Bom. 114=57 B. 134=144 Ind. Cas. 8 

-Arts. 144 and 148— A suit for redemption of 


a usufructuary mortgage is in substJince a suit for 
possession of immovable property, but the period of 
limitation for such a suit is that 
148. 100 Ind. Cas. 346=A.I.R. 1927 All. 311. 

-Arts. 144 and 148— AppUcabiUty.. 


Art. 144 is a residuary article which caimot be 
resorted to, if the suit is governed by Art. 148. 127 

Ind. Cas. 889=A.I.R. 1930 Nag. 300. 

Arts . 144 and 148 — Applicability — Redem- 

^ Article 148 and not Art. 144 governs a suit for 
redemption against an auction-purchaser who pur- 
cha*es the right, title and the interest of the mort- 
gagee under a mistake that the mortgagee was the 
full envner of the mortgaged property. 79 Ind. 
Cas. 466=19 S.L.R. 268=A.I.R. 1925 Sind 167. 


Arts. 144 and 148— Art. 148 does not apply 

fo a suit to recover property on payment of a charge 
created by Transfer of Property Act. S. 95. Arti- 
cle 144 applies to such suit. A.I.R. 1921 Mad. 
32^41 M.L.J. 501 ... 


Arts. 142 and 144 — Adverse possession— 

Character of possession necessary— If different from 
character of possession required to found title under 
S 28. See LIMITATION ACT, S. 28 AND 
ARTS. 142 AND 144 . 29 P.L.T. 23=A.I.R. 
1948 P.C. 76=(1948 ) 2 M.L.J. 70 (P.C.). 

Art. 144 — Suit for possession — Defendant’s 

construction of a permanent character in existence 
on the land for over 12 years prior 10 su.t— 
Effect on plaintiff’s rights. 

WTiere in a suit for possession of land it is found 
that the defendant had made certain perm^icnt 
constructions on the land which had remamw iB 
existence for over 12 years prior to suit, and the 
circumstances are such as not to suggest an y tCT - 
porary occupation, the plaintiff cannot, 

1947 A.L.J. 108=1947 A.W.R. (H.C.) 126=1947 
A I..W. 212=A.I.R. 1947 A. 409. 


——Art. 144— Possession under claim of ttl^^ 
Entry in revenue records as cccupier — Posse^iw 
of claimant and her successors adverse^ to plaintiff 
for over forty years — Plaintiff’s suit within twelve 
years erf the original claimant’s death— If in time. 

Though it is a general principle that a Court will 
always attribute possession to a lawful title where 
that IS possible, there is no room for drawing any 
such presumption in a case where the circumstances 
under which the adverse possession was 
known. A lady on the death of her father in Iw 
took possession of the property under a claim of UW 
derived under her fathers will and though she faiW 
to satisfy the Revenue authorities as to her title, the 
fact that she was in possession was accepted by than 
and her name was entered as occupier. There was 
nothing to show that she ever withdrew her J? 
title under the will of her father. She died in 1919 
and after that the names of her daughters 
red in the revenue records. The plaintiff filed ® 
suit on 28th October. 1931. twelve yc^s 
day after the death of the lady and claimed that tW 
lady as the heir of her father was entitled to 
sion of the property imder the maintenance 
him and that her right ceased on her <1®®*^ I”, 
and thereafter, her daughters were In .wrongful 
session for a period of one day less than twel%w y**i 
Held, that the essential fact was that the lady •••* 
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her succesroTs had remained in possession for some 
forty years prior to the institution of the suit and 
that they took po:Ses;.;on under a claim of right 
adverse to the title of the plaintiff. In those cir* 
cumstMces the claim of the plainiiflt was barred under 
Art. 144 of the Limitation Act. 73 I. A. 223=1. 
L.R. (1946) Nag. 917=1946 A.L.J. 472=1946 O. 
A. (P.C.). 179=13 B.R. 78=51 C.W.N. 175= 
60 L.W. 5=1947 N.L.J. 106=A.I.R. 1947 P.C. 15 
=I.L.R. (1947) Kar. P.C. 78=227 Ind. Cas. 195 
=1946 A.W.R. (PC) 179=1946 M.VV.N. 759= 
(1946) 2 M.L.J. 453 (P.C.). 

Art. 144 — Plaintiffs out of posscraion basing 

claim on adverse possesion. 

Where, in their plaint the plaintiffs who are out of 
possession do not claim that they were bona fid^ 
purchasers for value but base their case mainly on 
adverse possess;on of the disputed properly, the 
finding that they were bona fide purchasers for value 
alone would not be sufficient to entitle them to a 
decree but they can only succeed on the strength of 
their own title. A.I.R. 1942 Cal. 1=1. L.R. (1941) 
2 Cal. 434=73 C.L.J. 475=200 Ind. Cas. 822. 

^Art, 144 — Land passing by revenue sale. 

H it be once shown that the lands in dispute 
passed by revenue sale, there can in law be no pre- 
sumption that contrary to the purchaser’s rights, the 
old proprietors remained in receipt of rent from the 
agricidtura! tenants. Any possesssion which the old 
proprietors may have exercised after the sale would 
no doubt be adverse to the purchaser, but they must, 
prove that they continued in posse sion and it is not 
possible for them to prove possession save by proving 
that they received rents from the tenants notwith- 
standing tlie sale. No doubt, if at some date, rent 
was received by them in respect of a previous period 
subsequent to the sale, a question may arise whe- 
ther this receipt does not evidence possession by the 
tenants on behalf of the old proprietors since the 
date of the sale; but proof of receipt of rent will 
be necessary if Uie old proprietors are to make out 
a case that the purch^r’s tije has come to an 
end by reason of their adverse possession. Proof 
of receipt of rent may be indirect, for example, 
public records showing that A. B. was in posses- 
sion of the maltki interest and this may or may not 
be suffie'ent in any particular case. 18 P.L.T. 257 
=3 B.R. 368=A.I.R. 1937 PC. 69=1937 O.W. 
N. 396=45 L.W. 580=41 C.W.N. 577=1937 R. 
D. 178=16 Pat. 2S8=(1937) M.W.N. 593=(1937) 
A.LJ. 638=39 Bom.l.R. 731=1937 A.W.R. 459 
= (1937) 2 M.L.J. 631=31 S.L.R. 242=65 C.L.. 
J. 241=167 Ind Cas. 329 (P.C.). 

—Art. 144 — Posseasion of transferee of undivid- 
ed share. 

Exclusive possession of transferee of undivided 
share lasting for more than twelve years would create 
ownerhip in property by adverse possession as 
against oiher jmnt owner. A.I.R. 1939 All. 518 
=1939 R.D. 365=1930 A.W.R. 408. 

— A ft. 144— Suit or partition— Defence of dis- 
ruption of family long ago— IHncUng as to exclusive 
possession and assertion of title by defendants for 
more than twelve years — Suit, held barred. 2 B.R. 
82=A.1.R. 1936 PaL 68=159 Ind. Os. 453. 


—Art, 144 — Widow holding life estate— 
Widow's daughter in pos.essiun aft-r her d>;ath — 
Plaintiff’s failure to sue f.r post;ession i:>r more 
than twelve years after widow’s death — Title, if 
completed by adverse possession against plaint ff. 

One A/J/. R held the estate for her life; she died 
in August, 1891, and then the share which stood 
mutated in her name went into the possess, on of her 
daughter who con.inued in po session till her death 
in February, 1920; A and his siicccsso.s became 
entitled to the properties on the dca h of /. R but 
they did not sue within 12 years from the date on 
which the daughter obtained possession: 

Held, that tTie claim of A and his successors Tvas 
barred by limitajon under Art. 144 which applied to 
the case. 11 O.W.N. 736=A.I.R. 193-1 Oudli 265 
= 10 Luck. 35=150 Ind. Cas. 519. 

Art. 144 — Trespasser — Mother taking pos- 
session in presence of widow — Adverse p-sses- 
sion— Mortgage by mother — Effect. 

On the death of a ch.ldless owner, leaving his 
mother and his widow, the mo. her, though not the 
rightful heir took possession of the ^opcr.y and held 
it for more than twelve years as such and mortgaged 
it after the expiry of twelve years of pos ession : 

Hi-ld, that ihe possession of the mother being ade- 
quate in continuity, publicity and in extent, was ad- 
verse to her son’s widow and to persons who were 
endtied to get the property after the faher's 
death and that the mere fact that mu.ation was order- 
ed on condition that she would have no powers of 
transfer did not affect her title to the property. 10 
O.W.N. 42=17 R.D. 1CW=A.I.R. 1933 Oudh 427 
=143 Ind. Cas. 831. 


Art. 144— Conditional decree for possession — 
Failure to execute. 

When a conditional decree for pos^cssion has not 
been executed, the posse.ssion of the defendant be- 
comes adverse to the pla;ntiff and that adverse posses- 
MOn matures info ownership after the expiry of 
twelve years. 13 L. 311=32 P.L.R. 786=A.I.R. 
1932 Lah. 46=133 Ind. Cas. 555. 

Art. 144— The original owner of a property 
died in 1896. Soon after, the entire property was 
the subject of alluvial action by a river. Wien it 
emerged a trespasser took possession of it. In 1899 
the defendant, one of the members of the joint family 
entitled to the property, institu.ed a suit against 
the trespasser and recovered possession under a com- 
promise decree. He subsequen.ly sued and recovered 
rent from persons in possession of the land. The 
joint family became divided in 1912 or 1913. bait the 
defendant was left in exclusive possession of the said 
property. The o.her members of the family having 
instituted a suit to recover their shares of the pro- 
perty: 

Held, that there was ouster of the plaintiffs and the 
defendant had obtained title by adverse possession. 
8 O.W.N. 710=132 Ind. Cas. 539. 


■Arts. 142 and 14 4 Watan lands. 

There is nothing in the nature of a watan estate 
which prevents the bar of adverse possession 
against one holder of a watan from operating as a 
bar against the rucceeding watandar. A raicceeding 
watandar derives his title as son and heir of the 
watandar which Is capable of being barred and ex* 
tineii'shed by adverse po'session. 32 Bom.L R 
I39e=A.I.R. 1931 Bom. 24. 





LLMI lA'i ION ACr (1908), ARTS. 

Art. 144 — Hindu widow— Acquisition of title 

\\lic:e a liiiidu w.duw rcnuiiicd in possession of 
the property for more tlian )2 years as of right. 
Held, lluit she hr.vl .'i.<iuircvi ri title by adverse posses- 
sion. 8 CJ.W'.X. (i=r.\.L.R. 1931 Oudh 89. 

Arts. 142 .ind 144 — Tdle by adverse posses- 
sion , 

./ u"!.-- ntal kan (jabza m a village and as such was 
not I.;) i l ij lo an;. share in die sli<unilat, but he 
I., t.ilrc i.c-'SC-siun of iKirtions of the shami- 
;.ii h-i'orc I8 .n 0. Ik v.as not shown to have acknow 
1 ... I . la idl‘.>r.i 'h;.- aitonimcnt. pa>-ment of rent 

..I v. . ills p; '.'session which wa^ neither law- 

:• . l•Ml• peniiiesire at its luceptiou eoJitinucd for over 
40 .'O'.rs. During this jx-ruxi he had been exorcising 
all r;gii.s of own rship. 

lie d. that on tlicse I'a'-t' A has succeeded in esia- 
bli-iu ig auverse title to th.- lands lU his possession. 

46 Ind. c.;v. 0(4, I-ull. 31 P.L.R. 243i=ll Lah. 410 
_ \ .I .K. 1930 Lali. 991. 

Art. 144 — Adverse possession against District 

Board through Collector — Collector also Presi- 
dent of District Board — Effect of. 

Where Govermnem enjoyed an e.xclusive right of 
fi-hc-rj’ for over twelve years adversely as against 
a rJiatrain and the District Board which managed the 
the cliairani di<J noi :iic to recover possession within 
that period ami when a suit was filed later it was 
ought to he argued tluit tliv G-dle tor who prescribed 
fur the tiovcniimiit was also the President of the 
District Board ant] iliat consequently there was no 
.adverse possession. 

Held, that the District Board not having exercised 
iis riglil of sui; apart from the President, 
character of the Govemnicnt's enjoyment remained 
.ilTcvted in spite of tiic Collector holding dual capa- 
cities, 

Held, also, that ilu-re was not a suspense of the 
rij;Iii of action which tlie District Board had because 
of the po'ition occupied by the Collector. 31 L.W. 
508=1930 M.W.N. 328=A.I.R. 1930 Mad. 679= 
121 Ind. Cas. 545. 

Art, 144 — Acquisition of titl®— Defendant n<H 

a tenant — Suit against him beyond 12 years is 
barred . 

In 1865 certain villages were leased by plaintiffs 
predecessor to defendant's predecessor on “Muk- 
arrari istemrari” at an annual rent of Rs. 344. In 
1879 the original lessee assigned his interest in the 
villages. The original lessee died about 1891 and 
afterwards his assignee remained in possession of the 
village who, it appeared, had paid rent to a mortgagee 
of the lessor up to 1898, but no rent was paid to the 
original lessor or his successors. Notices ^ 9jnt 
were sciwed in 1915 and again on 20th August, 1919, 
but the defendants remained in possession, a^rd- 
ingly, the suit for ejectment was brought in 1920. 

About the year 1903, the assignee from lessee 
apparently, was vvilling to pay rent to the plaintifFs 
predccessor-in-title. provided that his name was enter- 
ed as the holder of tlie mukarrari interest and that he 
was given receipts made out in his own name. The 
plaintiff’s predecessor-in-title refused to do this, but 
expressed his willingness to receive rent and give 
inarfaldarj receipts. The assignee refused to accept 
marfaidari receipts, and consequently no rent was 
paid by him to the original lessor, 

Held, that the payment of the rent to the Ino^^ 
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gagee was not sufficient to create a tenancy between 
the mortgagor and the ‘assignee and, after the termin- 
ation of the lease for live;, tliere was no recognition 
by the plaintiff or his predecessor-in-title so as to 
consiitute the defendants or their predecessors-in- 
title, tenants. That the plaintiff failed to prove that 
(he relationship of landlord and tenant was in exist- 
ence within 12 years prior to the institution of the 
uit, and that, therefore, the plaintiff’s suit for posses- 
sion was barred by the Limitation Act. 109 Ind. Cas. 
663=7 Pat. 649=55 I. A. 212=48 C.L.J. 69 
=32 C.W.N. 897=28 M.L.W. 41=9 P.LT. 501 
=30 Bom.L.R. 1361=A.I.R. 1928 PC. 146=55 M. 
L.J. 882 (P.C.). 

-Art. 144 — Auction-purchaser obtaining pos- 
session of whole property — Only a portion belonging 
to judgment-debtor, possession of balance bec«^nes 
adverse — Suit after 12 years is barred. 96 Ind. Cas. 
687=A.I.R. 1926 All. 697. 

—Art. 144 — To defeat plaintiff’s right to suc- 
ceed. on the ground of adverse po-ssession, it must ^ 
affirmatively proved tliat the possession was held ad- 
versely to plaintiff by s omebody • for the statutory 
period. 93 Ind. Cas. 923=22 M.L.W. 870=A.I. 
R. 1926 Mad. 245. 

'■ —Art. 144— Lessee from Government for a 
term of years— After the terin his possession is 
adverse. 

When a zanundar of a thok allowed his revenue 
to fall into arrears, the areas were taken under the 
direct management of the Collector and were sub- 
sequently made over to a co-ffiarer of the mahal in 
which the thok was situated for certain years on his 
payment or agreement to imy the arrears of revenue 
to Government, 

H cld, the co-sharer's possession was that of a lessee 
of the particular area from Government and when he 
held over at the end of tho.«e years his possession be- 
came adverse. A suit lo recover possession institu- 
ted beyond 12 years from the expiry of the lease is 
barred. 95 Ind. Cas. 103=A.I.R. 1926 All. 584. 

— --Art. 144 — Malikana qabza remaning in pos- 
session of shamilat plots — ^Landlord’s title not 
acknowledged — Title by adverse possession. 

Where the plaintiff's were shown to be molikon 
q<U)sa m the village who were not entitled to any 
share in the shwtxilat but who managed to take pos- 
session of portions of the sfiomilat before 1880 and 
it was proved that they continued in possession with- 
out acknowledging the defendants as lanffiords, 

Held, that the plaintiffs had acquired title by ad- 
verse possession. 12 L.L.J 161=11 Lah. 410=31 

P.L.R. 243=123 Ind. Cas. 278=A.I.R. 1930 Lah. 
991. 

;Art. 144 — Acquisition of title — ^Adverse pos- 
session — What extinguishes right of the real 
owner— Continuous possession. 

In order to extinguish the right of the real owner 
the adverse possession must be continuous. Acta of 
pos.eession exercised at intervals over different por- 
tions of land in different years cannot amount to 
adverse possession. 57 Ind. Gis. 716 (Cal.). 

Art. 142 — Dispossesdon — Successive tre»- 

passer^-Title by whom acquired. 

Of successive independent trespassers who have been 
continuously in possession for the statutpry period, 
the first trespassCT gets the title and not the la^ 
who is in possession at the time when the title of the 
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rtal owner is extinguished. 21 M.L.T. 62=5 L. 
W. 690=32 M.L.J. 85=40 Ind. Cas. SO. 

^Art. 144— Acquisition of title — Plea of ad- 
verse possession in suit on title. 

The onus is on defendant to plead and prove ad- 
verse possession for the statutory period in a suit 
for declaration of mfe based on the defendant’s al- 

^Pudiauon •£ it. 39 M. 617, Foil. 37 Tnd. 
Cas. 794 (All.). 


‘Arts. 144 and 149— Acquisition of title — 
Prescnption— Proof of— Onus — Possession for 
less than prescriptive period— Onus not shifted 

Tdan^ formed on the bed of the sea within the 

uown. If Is ands .so formed are constituted a re- 

tHose ^vho claim 

^ are m the position of plaintiffs claiming a 

fhj! "’“St posiUvely prove 

P«tlccessors in title have in 

nSl ^ years 

under Art. 149. Proof of possession on the part of 

the statutory period does 
not shift the onus on the Crown to show that the 
clainpifs possession commenced or became adverse 

617=31 M.L.J. 324 

=20 C W.N. 1311=(1916) 2 M.W.N. 224=14 A 
Y p ‘♦35=4 L.W. 486=18 Bom. 

— - — Art. 144— Acquisition of title — License — 
Ejectment — When long possession amounts to 
adverse possession. 

Long possession of a plot gives rise to no presump- 
tion of a license for building purposes even where the 
defendant ha.s constructed structures thereon. 14 A 
L. J. 115=34 Ind. Cas. 952. 


— -'Art. 144 — Acqiusition of title— Absentee 
owners— Suit for recovery of possession by. 

It is the duty of persons possessing rights to keep 
an eye over their rights. Any overt act of adverse 
possession by the person in possession of propert y 
starts adverse possession as against the absentee 
owner thereof. 49 P.L.R. 1915=240 P.W.R. 1915 
=27 Ind. Cas. 610. 

—Art. 144 — Acquisition of title— Statutory 

period — Presumption . 

Where II years and 5 months before a suit for 
pos.session of a tract of jungle, the final record of 
rights was published showing the defendants to 
in possession at the time; having regard to the well- 
known practice of the settlement department, the 
defendant must have been found to be in possession 
at least 7 months before that record was publish^. 
27 Ind. Cas. 802 (Cal.). 

—Art. 144— Acqniaition of title — Adverse pos- 
session — Knowle^e — Principal affected by 
agent's knowledge. 

Where a person who claimed ownership was das- 
sed as non-ocupancy tenant by the collector and no 
appeal was preferred and also where in a sub^ 
quent settlement and partition p roceeJmgs the area 
was called and recorded as shamilat Katb^ estoppd 
arises and as 12 years have elapsed the ttnt will be 
barred by time^ even though in the partition p r oc e e d - 
ings it was only the agent who appeared. Know 
ledge of the ageat must be iinported to his priodpal. 


151 P.W.R. 1912=163 P.L.R. 1912=16 Ind. 
Cas. 891. 

Arts. 144, 139, 140 and 142 — Acquisition cf 

title — Prescription . 

A persnn’s po-''e sion even in cases govcrnetl by 
.-\rt. 144 is held to be in liis own right unless .my 
contrary evidence is adduced or there is a relation- 
ship between the parties or the circumstances throw- 
ing the burden of proving his own right are present. 
(1912) M.W.N. 669=15 Ind. Cas. 146. 

Art. 144 — Adverse possession — Hindu Law 

—Widow— Compromise by relinquishing rights 
disputed — Effect of — No alienation. 

Plaintiff s father brought a suit against first defen- 
dant's father for a third share in the plaint zemin- 
dari. obtained a decree and died before division wa.s 
carried out in e.xccution. Plaintiff’s mother was 
brought on record as the father’s legal representa- 
tive. but her right to execute was contested. The 
District Court and the High (2ourt decided in her 
favour, but leave to appeal to the Privy Council was 
obtained by 1st defendant’*, father and stay of execu- 
tion appli^ for. Plaintiff's mother and defendant’s 
father compromised the dispute, by which plaintiff 
and her heirs were to relin^iish all their rights under 
the decree for a ronsideration. Plaintiff, on attain- 
ing majority, brought this suit for a declaration that 
the “^ienation" by her mother was invalid and in- 
operative beyond her mother’s lifetime and for recovery 
of a third share of the zemindari. Held: That there 
was no transfer of right by the compromise and that 
the compromise did not effect an alienation by the 
mother of rights which she possessed so as to m^e 
the possession of the 1st defendant's father a posses- 
sion derived from her; and that the suit was barred 
by limitation, as the defendant and his father had 
been in possession adverse to the plaintiff and her 
father for over twelve years, no possession having 
been obtained by plaintiff's father under the decree oIh 
tained by him. (1910) 20 M.L.J. 204=5 Tnd. 
Cas. 640=1910 M.W.N. 60=7 M.L.T. 340=33 
Mad. 473. 

Arts. 142 and 144 — Comice, buflding of — 

Overhanging land of neighbour— 12 years’ pres- 
cription — Trespass — Right prescribed for. 

If a man erects any building overhanging 
the land of another, he commits trespass and an ac- 
tion will lie against him; and unless a suit is brought 
against him within time he would prescribe a title 
to the space occupied by the building. Whether such 
trespasser acquires a right only to the space occupied 
by the projection or also to the space above and below 
the protrusion depends upon the value of the posses- 
sion and the other circumstances of the case. The de- 
fendant in the case built a cornice projecting from hi* 
wall over the ground belonging to the defendant more 
than twelve years before suit. The comice was 
meant partly as decoration and partly as a protection 
from rain. Held, that the defendant had prescribed 
a title to the space occupied by the projection, 
(1906)1 16 M.L.J. 281=29 M. 511. 

—Arts. 142 and 144 — Adverse possession— 
Extingirishment of title of tnto owner — Subse- 
quent possession— No effect. 

If the title of the true original owner has been 
completely extinguished by adverse pos.session, even 
if he should reacquire possession, he is not thereby 
remitted to hia original title. (1904) 6 C.L.J. 
6Z1» 
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2. (b) Acquisition of title — Limited interest. 

—Art, 144 — Pre.umption as to right prcjcr.bed 
fcr — Person in cultivating possessicn — U. P. 
Tenancy Act (17 of 1939), S. 180. 

S'- 180 of -iic r. P. Tenancy Act shows that 
where a p-r^on is in pos'ession by cultivating a plot 
»tr plots of laiKl in an agricultural area, the pre'^ump' 
lion is tliat lie i< prescribing for a tenancy right, 
al lunigh there is no contract of tenancy between 
hint and the owner of the land. His possession Is 
in the capa'ity of a tenant and not in the capacity 
of a proprietor. A.I.R. 1950 All. 496=1950 A. 
\V. R. 547. 

Art. 144 — Acquisition of limited mtere.t — 

Landlord and Tenant. 

If a per-on occupies the land for a period of 12 
years, he may acquire, if he so chooses, an absolute 
interest in the land, and it is only because he chooses 
to assert only a limited interest that he acquires only 
such interest. Therefore, whether the landlord 
chooses to make himself acquain;ed with the facts 
that the man in possession asserts his own title to 
the land or not. Hmi:ation will run against the land- 
lord. An assertion of title cannot operate against 
the landlord unless it is made to his knowledge and a 
purchaser who only pays rent in the name of his 
vendor cannot be said to assert his own title as a ten- 
ant. Marfafdafi receipts are by no means confined 
to unrecognised purchasers, and the party who ob* 
tains them puts forward not his own title but that 
of the i>erson on whose behalf he makes the paiTnents, 
A.I.R. 1934 Pat. 458=150 Ind. Cas. 102. 

Art. 144 — Acquisition of title — Void lease — 

Possession under — Lessee’s rights can be acquir- 
ed by adverse possession — See Bombay Bbagdari 
Act (1862), S. 3. 

Where a perron goes into possession of an unreco- 
gnised sub-division of a bhag under a void lease and 
remains in posscs.sion for upwards of twelve years, 
he acquire^ title by prescription to the limited interest 
under the lease and cannot be evicted during the 
period of the lease. v'O Bom. L.R. 980, FoU. 32 
Bom. L.R. 930=A.1.R. 1930 Bom. 443. 

Art. 144 — Acquisidon of title — Linuted inte- 
rest — Rent-free tenure — Adverse possession. 

Where in a suit for assessment of rent the plaint 
proceeds on the asstimption that there was no relation- 
ship of landlord and tenant between the parties and the 
evidence also shows that the defendants were in 
possession not as tenants but wrongfully and without 
any right, and the defendants, have been In possession 
for more than 12 years on their own account to the 
knowledge of the plaintiff though they claim^ no more 
than a rent-free title, the suit is barred by limitation. 
22 C.L.J. 153=30 Ind. Cas. 948. 

Arts. 142 and 144— Adverse possession as 
rent free holder. 

Where in a suit for rent the plaintiff treats the 
defendants as tresspassers and the defendants are 
found to have been in adverse possession as rent-free 
holders, for over a century, the suit is barred by limi- 
tation. 22 C.L.J. 126=24 Ind. Cas. 319. 

Art. 144 — Acquiation of title — Limited inte- 
rest — Adverre possession — Interest in immov- 
iable property, 

There may be adverse possession of immoveable 
property as well as' of any interest in it under Art. 


144. Though a tenant is bound to treat an encroach- 
ment as land held under a tenancy, the landlord is not 
bound to do so. The tenant however may acquire 
by adverse possession a limited interest so as to bar 
the landlord’s claim for posression. 16 C.W.N. 6M 
=14 Ind. Cas. 212. 

Arts. 142 and 144 — Adverse possession— 

Claim to hold as minor tenant — Adverse posses- 
sion of limited interest 

The rights of successive holders of hereditary and 
impartible estates not gover/.ed by ordinary rules of 
inheritance, but subject to the condition that Govern- 
ment shall approve of the heir, may be barred by 
adverse possession, Where in an ejectment suit by 
an inamdar, it was shown that the defendants, for 
more than twelve years before the suit, openly assert- 
ed their claim to hold as permanent minor tenants : 

HeJd, that the defendants had acquired a title to 
the limited interest claimed by them and could not 
be ejected. (1909)1 12 Bom. L.R. 208=A.I.R» 

1934 Bom. 329. ^ . 

Art. 144 — Limited owner— Title acquired by 

widow when enures to estate of her husband. 

The title acquired through adverse possession by a 
widow who claims and holds a widow’s estate enures 
to the estate of her deceased husband and descends 
upon her death accordingly. But it is not in every 
case, whenever a Hindu widow is found in possession 
of a property vrithout title, that her possession must 
be regarded as that of a widow's estate, but the deter- 
mination of the question as regards adverse possession 
must be ba'^ed on circumstaiKcs of each case. 7 0. 
W. N. 1082=A.I.R. 1931 Oudh 25. 

Arts. 142 and 144 — Adverse possession of 

limited interest — Rights of permanent lessee. 

A limited interest such as the interest of a penna*- 
ent lessee, can be acquired in law by adverse posses- 
sion. (1907) 17 M.L.J. 469=3 M.L.T. 187. 

Arts. 142 and 144 — Adverse possession of 

limited interest. 

Per Baity, J . — If the tenant not only openly asserts 
to the knowledge of the owner an adverse interest, 
but proceeds to enjoy benefits claimable only on the 
basis of that interest, his possession at once becomes 
adverse and limitation b^ins to run against the 
owner from that time. The fact that such assertion 
and enjoyment are not challenged does not cliange 
their adverse character, when once the ne^sity for 
challenging them has arisen. Per Starling, J. 
There can be an adverse possession of a limited inte- 
rest in property as well as of the full title as owner. 
(1903) 27 B. 515=5 Bom. L.R. 274. 

• Art. 144 — Adverse poBsessioD — Liotitod 

interest— Landlord and tenant. 

A partial interest in land may be lost as well as the 
whole interest. Though adverse possession for 12 
years of a limited interest may be a good plea to a 
suit for ej«:lment, it is good only to the extent of 
such interest. The nature and extent of possession 
must depend upon the nature and extent of the rights 
asserted by the over-conduct or express declaration 
of the person relying on it. There can ihereforB 
be no acquisition by adverse possessiwi of an ab»- 
lute title when it is found that nothing but a limit- 
ed interest has been asserted. Art. 144 can only 
apply to bar suits for interests which have bee# 
openly claimed or exercised the person in poss^ 
Sion. It cannot begin to operate as a bar to a c laim 
for possession or to any other interest in immov^ 
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able property unless and until it be shown that the 
adverse possession set up was in the assertion or 
exercise of a right which would either exclude alto- 
gether and absolutely the interest claimed by the 
plaintiff or would exclude it in the circumstances 
shown to exist at (he time, of the suit. The mere fact 
of possession by defendant is no bar under Art. 144 
It must be ihown to be adverse and if it is shown to 
have been adverse only to a limited extent and not 
absolutely, then it can operate as a bar to that limit- 
ed extent alone, and the precise extent of its opera- 
tion must be ascertained before it can be made a 
tesis for jud'cial decision. Even if ihe 

tenants have been holding for the statu- 
tory period of twelve years in the assertion 
of title to a permanent tenancy and so far adverse to 
the right of the inamdar-landlord to eject them at 
will, yet unless it be also established that their posses- 
sion has been similarly adverse to the right of such 
landlord to enhance the rent within the limits allow- 
ed by usage, that right cannot be affected merely by 
the length of their possession under a tenancy which, 
thoi^h permanent and at a rate hitherto unenhanced, 
did not originate and has not been claimed as a tenure 
•exempt from liability to such enhancement. (1903) 5 
Bom. L.R. 186. 

Arts. 142 and 144— Adverse po-jsession by 

Hindu widow or daughter as life estate holder— 
Estate prescribed for. 

If a man obtains possession of land claiming under 
a deed or will, he cannot afterwards set up another 
title to the land against the deed or will though it 
did not operate to pass the land in que«tion, and if 
he remains in possession till 12 years have elapsed 
and the title of the testator's heir is cxtingu'shed he 
cannot claim by possession an interest in property 
different from that which he would have taken if the 
property had passed by the will or deed. A Hindu 
widow or daughter succeeding to a Dharmakartaship 
held by the last male owner cannot by possession for 
over 12 years claim any more interest in the Dharma- 
Icartaship than a life estate which is the interest they 
would have ordinarily taken if the same had pa«sed 
to them by will or deed. (1908) 18 M.L.J. 409= 
31 M. 321=4 M.L.T. 5. 

Art. 144— Adverse possession of wakf pro- 
perty — Prescription for nght of mutawalli. 

In the generality of cases the claim to the office of 
mutawalli and to the property appurtenant thereto go 
together and are inseparable. This would depend 
upon the terms of the foundation or settlement, A 
person in adverse possession of property claiming to 
hold it as mutawalli does not prescribe for more 
than a mutwalU’s right in such property and may 
acquire to that extent the status of a mutawalli. 
The right to the office and the right to the possession 
■of property are distinct jural concepts. A.I.R. 1930 
All. 866=129 Ind Cas. 375. 

Art. 144-^Liimted interest — Acquisition by 

adverse possession. 

A limited interest in property can be acquired by 
adverse as well as absolute interest and 

the quantum of interest acquired depends upon the 
anhnus with which possession is held by the person 
in actual possession of the property. C)nsequent1y. 
where it is found that there was an agreement to 
execute a usufructuary mortgage and that it was 
under that agreement that the mortgagee came into 
po*ses$ion. then, though the usufructuary mortgage 
ctfitenplated had not been executed, it must be taken 
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lliat the m<‘>r(RaKCc had been in po«;<;c‘sion only as a 
usufructuary mortgaRcc for the amount of the loan 
a«ivaiice<l. 123 Ind. -Cas. 195 (Mad.). 

Art. 144 — Acquisition cf title— Limited inte 

rest — Presumption. 

Where a person is in po.s'cssion of land in the 
open assertion of ^ definite and specific right as mort- 
gagee. il is not open whether the mortgage really 
existed or not. to the owner of the land to question 
his right after (he expiry of more than 12 years from 
date wlicn such assertion was made within his or his 
pccdecesfors-in titlc’s knowledge. 20 O.C. 208=41 
Ind. Cas. 862. .... 

.^Art. 144 — Acquisition of title— Limited inte- 
rest— Possession of mortgage for over 12 years— 
Sale to mortgagee. 

Two out of three co-sharers mortgaged the whole 
property with possessin. Subsequently the land was 
sold by one of them with the other's consent, to the 
mortgagee. In a suit hy the remaining co-sharer for 
possession it was held that as the mortgagee had 
posression as mortgagee for more than 12 years, 
the mortgage could not be ignored but as the suit was 
brought within 12 years of the sale his suit so far 
as the equity of redemption was concerned was not 
barred. 23 P.L.R. 1911=48 P.W.R. 1911=9 Ind. 
Cas. 540. 

Arts. 142 and 14^-Prescriptive titl^—Pos 

session as usufructuary mortgagee. 

Posses'-ion for over the statutory period as usu- 
fructuary mortgagee will give a prescriptive title as 
such Over persons against whom the mortgage deed 
itself cannot be pleaded in priority or otherwise. The 
fact that .»uch usufructuary mortgagee has been 
claiming for some time before suit under an invalid 
.sale cannot pi^ke his possession less adverse. (1902) 
26 M. 72=12 M.L.J. 410. 

Art. 144 — Possession under unregistered 

document — Nature of right acquired. 

WHieie a person got into possession of properties 
under an unregistered agreement to the effect that 
he would be entitled to remain in possession on 
condition he kept the properties in proper repairs 
and remained in possession for more than 12 years, 
held that he acquired title as per the terms of the 
agreement by adverse possession. 115 Ind. Cas. 
141 (All). 

Art. 144 and S. 3 — Acquisition of title — 

Limited interest. 

The words “possession of the defendant" do not 
by reference to Ihe definition in S. 3 include the 
pos-ession of a co-defendant, still in possession under 
a different title. The adverse possession of a defendh 
ant must be of the same nature as that sought by the 
plaintiff. Thus possession as permanent lessee is not 
adverse as against proprietor in a suit by proprietor. 
17 C.W.N. 748=19 Ind. Cas. 367. 

Arts. 142 and 144— Adverse possession of 
limited interest. 

Adverse possession of a limited interest, though a 
good plea Tn answer to a suit for ejectment Is 
good only to the extent of that interest. 2 C.L.J. 
125, foil. Held, also that in the particular case, uie 
p'aintiff’s title to recover actual possession was t»rr^ 
even though his title to receive rent was not. (1908) 
12 C.W.N. 636=7 C.L.J. 499=35 C. 470. 
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■■ Art 144— -Trusteeship with power to appoint 
a successor. 

was the tnj«fee of ceriain temples and after him 
his son and then hi, jjrandson. Then the grandson’s 
broth;r succeeded and ai)p‘.);nted his sister and her 
husband as successor-. The husband died and the 
sister was trustee for over tweniy-four j-c-ars. She 
app/oini<(l her si (er s son who held office for tw’en.y 
years, ancl appointed by will a great grandson of M 
as his succc'^or. The plaintiffs on behalf of them- 
selves and o her wor-hippers sued for a declaration 
that the appointment tvas illegal and void. Held, 
that ihe si'ter and her successor acquired a trustee- 
ship with power to appoint a successor. She had 
acquired a valid title to the trusteeship by prescrip- 
tion and had entered under a will which gave her 
power to appoint a sticccssor. and she had done so, 
and given her successor a power to appoint a succes- 
sor. The title, so acquired was not a hereditary 
trusteeship passing necessarily to their heirs, but 
one with power to appoint a successor. A trustee- 
ship with power to appoint a successor in an estate is 
recognized hy the law and could be prescribed for. 
(1900 ) 24 M. 219-11 M.L.J. 1. 

3. Adverse possession. 

See also fl)ADVERSE POSSESSION (2) 
OUDH RENT ACT (1886). S. 127. 

(a) General. 

(b) Evidence. 

(c) Interruption. 

3. (a) Adverse Possession— General. 

Art. 144 — Adverse possession — Tmstee in 

possession of trust funds and own funds— Acqui- 
sition of property — Presumption — Spending 
money on constructions over trust property — 
Presumption. . . . 

When a trustee or another person holding a fidu- 
ciary character who is in possession of funds be- 
longing to himself as well as the trust acquires 
property in his own name and it is not established 
that in the acquisition of the property he has utilised 
the trust funds, it cannot be said that the acquisi- 
tion was made for the benefit of the trust. But 
if such a trustee spends money in making con- 
structions over the property of the trust the pre- 
sumption is that he is spending the money belonging 
to the trust for the improvement of the trust pro- 
perty. ^ere is no presumption that the expendi- 
ture was made from his own funds or that the con- 
structions were made in breach of faith In order to 
make the property his own. A.I.R. 1950 All. 316. 

—Art. 144 — Adverse possession — Proof of— 
Animus — Trustee asserting hostile title. 

A trustee cannot by his declaration that he has 
committed or is about to commit breach of trust, 
prejudice the rights of the beneficiaries and claim 
that as from the date of his declaration he begfan 
to hold adversely to the trust, I.L.R. (1946) 
300=A.I.R. 1947 Lah. 117=231 Ind. Cas. 421. 

—Art. 144 — Adverse possession ag^st one of 
two joint trustees — Bar against the other. 

Held, that if the right of one of two joint trustees 
to recover the trusteeship and the trust properties 
from a third person holding them adversely beromes, 
barred by liimtation, the right of the other joint 
trustee becomes likewise barr^ althou^ the latter 


sues within three years of his attaining majority. 
(1910) 20 M.L.J. 421=34 Mad. 284=6 Ind. Cas. 
992. 

Art. 144 — Adverse possession against Canton 

ment Board. 

There is no provision in the Cantonment Act or 
in (he Limitation Act which prevents adverse pos- 
session running against a Cantonment Board. I, 
L. R. (1950) A. 118=A.I.R. 1950 All. 43. 

Arts. 142 and 144 — Suit for possession of 

property gifted by husband — Husband in posses- 
sion of gifted property within 12 years of suit — 
Possession, whether on behalf of wife or adverse 
to her. 

Where in a suit for possession of property gif- 
ted to the plaintiff by her husband the plaintiffs 
case is based on possession as owner within 12 
years of the date of suit, it is open to her to prove 
her possession by adducing evidence showing that 
she was in actual physical possession or that 
she was in possession as o^vne^ through her agents, 
managers or relations. Where the plaintiff and her 
hu-band were living together and the husband was 
in continued possession of the property gifted to 
her by him, his possession must be construed to be 
on behalf of the wife as her agent and not adverse 
to her. Having taken up or continued management 
of Ills wife’s property on her behalf a mere secret 
change of intention or the act of the husband such 
as a mortgage deed executed without the knowledge 
of the plaintiff, will not help him to prescribe 
again't the plaintiff. I.L.R. (1948) Nag. 824=A. 
1. R. 1948 Nag. 328. 

Art. 144 — Hindu lady ou disappearance of 

her husband coming into possession of his pro- 
perty— Her possession, if advene to her husband. 

The nature of title which a person acquires by 
prescriprioii depends upon the nature of his asser- 
tion. Where a Hindu lady_acquires by prescrip- 
tion title to immovable - property on the assertion 
that she had been possessing it as a Hindu widow, 
that is, as heir to her husband, that property becomes 
a part of her husband’s estate. It does not be<^e 
her ^iridhan and on her death, it would be inherited, 
not by her heirs, but by the heirs of her husband. 
If a Hindu widow by prescription acquires only a 
title for her husband’s estate, the nature of the as- 
sertion involved in her possession is the assertion of 
her husband's title. She, in claiming the widow's 
estate, does not cherish any animus to exclude her 
husband— On the other hand, her animus is one of 
recognition of her husband’s title. Wife’s posses- 
sion on disaw)earance of her husband is accordingly 
possession not adverse to her husband. It must 
necessarily be on his behalf. A.I.R. 1942 C^. 
498=47 C.W.N. 9=202 Ind. Cas. 551 (S.B_.). 

Arts. 142 and 144 — ^Permissive possesrioiir— 

Possession of husband aft®i^-Conve 3 mnce of pro- 
perty in satisfaction of mohur. 

In 1898. the plaintiffs husband sold to her two 
houses by a registered document in satisfaction 
mohur (dower). In one of the houses the plaintiffs 
husband continued to reside as before till his death m 
1911. On his death the defendants, having iora^y 
taken possession of the house, the plaintiff sued for 
possession. The Lower Cxnuts rejected the daim 
first, on the ground that the document was with^ 
wmsideration, and secondly, that the claim was bar- 
red by time. Held, that the document being a oocu- 
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mcnl of advancement, no consideration was tjccis- 
sary. The suit was in time, for the residence by the 
hu^jand from 189S to 1911 ^vas permissive and on 
behalf of the plaintjft and not adverse. 41 Bom. 
S=18 Bom. L.R. 810=36 Ind. Cas. 715. 

Aw':. 144 — Adverse possession — Possession 

of Hindu widow of the estate of her husband 
whom she supposed to be dead but who was not 
in fact dead — If adverse to the husband who is 
found to be alive. 

WTiere on ihc supyjosed death of her husband, his 
widow entered on her widow’s estate in the undivid- 
ed share of an estate whidi belonged to her hu-band 
and she thereafter enjoyed it for a period much c: • 
cee(fing_the twelve years, on the question whethc. 
her possession was adverse to her husband, who was 
in fact alive. 

Held, that possession must be adverse to a living, 
person and as the wadow was possessing under a mis- 
take as to her husband’s death she cannot claim that 
by her possession she wasjisserting a right adverse to 
one whom she regarded as dead. 73 I.A. 246=.5l 
C.W.N. 98=1946 A.W.R. (P.C.) 182=1947 M. 
W. N. 7=1946 O.A. (P.C.) 182=49 Bom. L.R. 
246=1. L.R. (1947) Kar. (P.C.) 85=A.I.R. 1947 
P.C. 19=227 Ind. Cas. 177=1946 A.L.J. 441= 
13 B.R. 68=(1946) 2 M.L.J. 442 (P.C.). 

——Art. 144— Hindu widow — Adverse posses- 
sion— Tests— Proof . 

When the possession of a Hindu widow is adverse, 
it lia.s to be decided wHat was her anhnu^ possidendi-, 
di<l she assert an absolute title in herself or did she 
claim to hold as the heiress of any person? Tlie lat- 
ter would 1)6 the ordinary presumption and those who 
claim for her anything more than a widow’s limited 
interest must prove since when she begfan to assert 
her absolute title in herself. The test is always to 
be found in the origin of the widow's possession. 
When she enters on land under a title as heir, which 
is necessarily a limited title under the Hindu Law, 
very cogent evidence is necessary to show that she 
afterwards asserted a title as absolute owner. A. 
I, R. 1946 Bom. 193=47 Bom. L.R. 962. 

Art. 144— Hindu widow as limited heir cannot 
prescribe for absolute title by adverse possession. 

Where a widow governed by Hindu law has entered 
on tJie estate « a qualified heir she cannot subse- 
quently prescribe by adverse possession an absolute 

title bv it. A.I.R. 1946 Nag. 277=1946 N.L.J. 
690=1. L.R. (1946) Nag. 159. 

Art. 144 — Limited owner— Widow’s posses- 
sion— If adverse to reve^on. 

Wliere a widow who i.s only entitled to a main- 
tenance out of her husband's estate, enters into posses- 
sion of the property of her husband who was a mem- 
ber of a jennt Hindu family at the time of his death, 
her possession of the share of her husband is prima 
facie zdvtrse unless it can be shovm that it was the 
result of any arrangment with the reversioners or 
that she took possession of the property prescribing 
only for the lunited share of a Hindu widow. 7 
O.W.N. 1082=A.I.R. 1931 Oudh 25. 

—Art. 144— Property bequeathed subject to 
mortgage— Executor to pay off mortgage and deliver 
property to legatee— Lease of property by executor 
before redeeming mortgage is not claim adverse to 
legatee. A.I.R. 1943 Mad. 276=(1943) 1 M.L.J. 
3i&56L.W. 21=1943 M.W.N. 78=I.L.R. (1943) 
Mad. 477s210 lad. Gas. 6P. 


Art. 144 — Adverse possession — Minor. 

S.tle by moilicr acting as RU.irdian of minor son — 
Suit for sclting aside sale — Subsequent suit for pos- 
session — Question of adverse possession: 

Held, that as the plaint:!! was a minor, no ques- 
tion of a<lvcrsc possession arose and ilic suit was not 
barred by lime. 35 Bom. L.R. 630=57 B. 456= 
A.l.B. 1933 Bom. 398=148 lud. Oia. 116. 

■Art. 144— Guardian — Adverse possession 
against minor. 

The possession of a de facto guardian or of his 
mortgagee as a derivative owner cannot be legally 
ticcined t ) he ariverse to the minor, but when the 
de facto guar<lian effects a .'ale of the minor's pro- 
perty, the possession of purchaser'; would bcccjnie 
adverse since the date they got Into possession. 
A.I.R. 1930 Mad. 708. 

Art. 144 — Adverse possession — Guardian 

and minor. 

Po>scssion is never to be considered adverse if 
it can be referred to any lawful authority. Wliere 
a Hindu mother on Iicr husband’s death entere>l 
into possession of properties which vested in her 
minor son .tikI all© herself had the custody of the 

minor as his guardian, her possession must be 
taken to have been one on behalf of the minor. 
17 M.L.J. 14=30 M. 145. 

- Art. 144 — Guardian’s possession — Will- 
Registration — Adverse possession. 

The grand-mother of a minor girl managed her 
property as her guardian and continued to do so 
even after the minor girl married and went to 
live with her family in 1884. In 1885, the grand- 
mother made a registered will leaving all pro- 
jierties to the minor as if the minor’s properties 
belonged to her but with this addition that even 
without the will slie would have taken the pro- 
perties. In 1891 the guardian revoked the will 
and left the properties to the defendant who got 
into possession. The plaintiff who purchased the 
property from tlie grand-daughter brought this 
.suit to recover it in 1898. 

Held, that the suit was not barred as the pos- 
session of the grand-mother was permissive and 
did not become adverse merely by the registration 
of the will of 1885. (1901) 3 Bom. L.R. 673. 

~ Art. 144 — Adverse possession of lunadc’s 
property — Lunacy does not prevent limitation run- 
ning but only gives Lunadc right to sue within. 3 
years of the ceasing of the disability. 

Lunacy would not by itself prevent limitation 
from running against a lunatic. Where a person 
entering into possession of a lunatic's properly wa.s 
in no fiduciary relationship to the lunatic but en- 
tered into possession for his own benefit and in 
assertion of a title hostile to the lunatic, limita- 
tion would begin to run from the date when be so 
took possession though the lunatic would be entit- 
led to sue for recovery of the property within _3 
years from the date when his disability ceases, if 
he dies a lunatic leaving his widow as legal repre- 
sentative, then she could sue within three years 
of his death ; but if the widow fails to sue within 
the said period for recovery of the property, the 
reversioners to the estate of the lunatic, would 
also be barred and they cannot reckon limitation 
from the death of the widow. 70 Ind. Cas. 678 
=1922 M.W.N. 136=15 M.L.W. 382=45 
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Mad. 361=30 M.L.T. 128=A.I.R. 1922 Mad. 
12=42 M.L.J. 262. 

Arts. 142, 144 and 134 — Sale of equity of re- 
demption by Muhammadan mcther — Redemption 
by purchaser — Adverse posseisicn by purchaser — 
Suit by sons for ledemption and for accounts. 

In 1905, Y acting' ai the guardian of plainriffs 
Ni)S. 1 and 2 sold an equity of redemption S. 
In 1907, S redeemed the mortgage and got posses- 
sion. In 1924, more than three years after tliey 
attained majority, the plaintiffs brought a suit for 
taking of accoimts on foot of tlie mortgage and 
nlteniatively for redemption ©f seven-eighths share 
in tlie property. There was no dispute as to the 
good faith of S who redeemed the mortgage and 
the mortgagee who had given up possession: 

Held, (i) that Art. 134 of the Limitation Act 
was not applicable as the mortgagee did not pur- 
port to do anything outside or opposed to bis 
mortgage and there was no transfer by the mort- 
gagee in the sense in which that word is used in 
Art. 134; 

(ii) that as the purchase by S was in his own 
absolute right and he had been holding as owner 
from 1907 and not on behalf of the mortgagor or 
mortgagee, his possessi'-n was adverse to the 
knowledge of the plaintiffs and the suit was bar- 
red under Art. 144; 

(iii) that the suit for accounts as such without 
setting aside the sale-deed was not maintainable. 
33 Bom. L.R. 603=A.I.R. 1932 Bom. 23=134 
Ind. Cas. 366. 

Art. 144 — Possession cf joint estate. 

Possession of a joint estate is adverse to any 
claim to such an estate as a separate one and pos- 
session by a joint family may by lapse cf time 
become adverse to a separate estate. 24 M. 387, 
Foil. 32 Bom. L.R. 314=A.I.R. 1930 Bom. 
333. 

Art. 144 — Permissive possession — Uncle ma- 
naging for nephew — Inference. 

The property governed by the rule of primogeni- 
ture had come into ownership of a Mahomedan 
boy of tender years living with his uncle and other 
members of the family. By family custom the 
uncle used to see to the management of the i»ro- 
perty. 

Held, that, it is impossible to hold by way of 
inference that the uncle’s possession in its incep- 
tion was adverse and hostile to the legal title of 
his nephew or that its continuance for more than 
twelve years had the effect of extmgruishing that 
title. 7 O.W.N. 988=A.I.R. 1930 OuJ.h 510. 

—Art. 144 — Father’s possession for the joint 
benefit of co-owners who are his children is not 
adverse. 

A Buddhist father on his re-marriage made 
over the land in suit to his four children by the 
first wife by a registered deed towards their mo- 
ther’s share of inheritance in full satisfaction. He 
continued to be in possession but managed the 
land for the joint benefit of the co-owners. The 
husband of one of his daughters sued for his share 
and mesne profits after more than 12 years of the 
execution of the deed. 

Held, that the deed constituted an outright 
transfer and the father was holding the property 
for the joint benefit of all and that the suit was 
not barred by limitation as limitation does not 


begin to nin until possession becomes adverse to 
the plaintiff. 105 Ind. Cas. 598=5 Rang. 576= 
A.I.R. 1928 Rang. 13. 

Art. 144 — Adverse possession — By father 

against daughter — Mahomedan Law. 

Held, that there was no adverse possession in the 
case. (1905) 9 C.W.N. 625=2 A.L.J. 513=2 C. 
L.J. 179=15 M.L.J. 261=27 A. 320=32 LA. 
86 (P.C.). 


Art. 144 — Adverse possession — Possession by 

father of miner son’s properties. 


Where a minor receives by a registered deed of 
gift from his divided uncles, their undivided shares 
in an ancestral property owned by them jointly 
with the minor’s father and the possession of the 
whole remains with the minor’s father, the father 
cannot thereby be regarded as setting up a pos- 
session adverse to his infant son, nor can the 
donor’s assent to his continuance in possession be 
garded as an understanding on their part that the 
possession was adverse either to themselves or te 
the child. (1902) 4 Bom. L.R. 754=27 B. 31. 

Art, 144 — Adverse possession — Possession of 

a daughter of undivided uncle — Nature of posses- 
sion. Sec limitation ACT, ART. 127. 4 
Bom. L.R. 135. 

Art. 144 — Adverse possession— By father of 

minor daughter’s properb^ — Nature of possession 
of father. 

When a father takes possession of His minor 
daughter's property, it may be taken that he takes 
it as her natural guardian and there is no adverse 
possession against the daughter in. such a case. 
(1901) 6 C.W.N. 601. 

Art. 144 — Adverse possession against donee’s 

reversioners . 

Held, that the plaintiffs, reversioners of the 
donor, were barred from recovering possession of 
the gifted land from the defendants who took pos- 
session of the land after the death of the donee’s 
widow as next heirs for the gift was alleged by 
the plaintiffs to have been made for the life-time 
of the donee only and consequently the possession 
of the donee’s widow and of the defeni'ti'fs after 
her death for a period of more than twelve ywrs 
operated to extinguish the right of the plaintiffs, 
which ordinarily accrues to the donor or his bc^ 
on the donee dying without lineal heirs. HO P- 
L.R. 1909=149 P.W.R. 1909=4 Ind. Cas. 1006 

(ly. 


-Art. 144— Adverse possession of Govcmmeiit 

against Court of Wards representing pn^ate pe^ 
sons— Court of Wards, position of — Chw 
suit to recover — Gradu^ formatioii— Pr^f thrt any 
portion formed within period of limitation — Onos. 

The Government and the Court of Wards aie 
not identical bodies, nor can the latter be 
as merely a department of the former, ine 
ter is a statutory body and the mere fact ^'‘5* . 
this province the Board of Revenue is the 
of Wards does not make the possession by 
emment of newly formed chur land 
time the claimant’s, property was 
tion of the Court of Wards, possession by the 
ter on behalf of the claimants. Held, on tbe 

dence, that Government was in *^/ward 8 

of the disputed land as against the Court of ^ 
representing the claimants. 2 N. W. 
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(1870), approved. In a suit for recovery of pos- 
session of chur land, which commenced forming 
•more than 12 years before the suit, the onus is on 
the plaintiffs to prove that any portion of the chur 
formed within 12 years of the suit. (1909) 14 
C.W.N. 317=3 Ind. Cas. 15=11 C.L.J. 373. 

Art. 144 — Adverse pcssCision by donee under 

invalid gift — Attornment by tenant to donee. 

Mere attornment and payment of rent by a 
tenant to the donee of the land from the lessor 
under a gift rendered invalid for want of registration 
will not make the possession of the donee adverse 
to the lessor or his representatives until the termi- 
nation of the lease. (1908) 19 M.L.J. 255=6 
M.L.T. 166=3 Ind. Cas. 122. 

——Art. 144 — Adverse possession — By sti'anger 
against landlord. 

Possession during the term of lease cannot be 
adverse to the Zamindar, at least so long as he docs 
not become entitled to immediate possession. 
Where the defendant purchased certain plots of 
land from the lessee, but continued to pay the tent 
to the Zamindar. 

Held, that his possession could not become ad- 
verse. as there was nothing to put the Zemindar 
on enquiry. 1SK)7 A.W.N. 185=4 A.L.J. 726 
=29 A. 593. 

Art. 144 — Adverse possession — ^Vendor’s pos- 
session when adverse. See TRANSFER OF 
PROPERTY ACT. S. 55 (3). 17 M.L.J. 450 
=30 M. 524=3 M.L.T. 10. 

■'■■Art. 144— Manager— Agent— Overt %ct. 

In order to entitle a person who originally conies 
into possession of property in the character of 
manager or agent, to succeed on a title by wrong- 
ful detention, it is necessary that he must prove 
first that he gave notice of his adverse holding to 
the owner or that he set up his adverse title to his 
knowledge. Secondly, that he dealt with the pro- 
perty after that as his own. In other words the 
repudiation of the former capacity as manager or 
agent must be followed by wrongful taking or 
unlawful detention, which means some active as- 
sertion of an adverse right. Mere repudiation to 
the knowledge of the owner wilt not do unless it 
is accompanied by some overt act. (1905) 7 Bom. 
L.R. 836. 

—Art. 14 4 Adverse possession— Possession un- 
der a widow— Proof that it was adverse to rever- 
sioner. 

Adverse possession must be strictly proved by 
the person setting it up. So where a person held 
possession under a widow who he alleged bad no 
right to possession he must prove that the posses- 
sion of the widow was adverse to the reversioners, 
and that her possession was not by reason of any 
agreement with the reversioners. (19Q2) 4 Bom. 
L.R. 312=26 B. 617. 

3. (b) Adverse Possessioii — Evidence. 

—Art. 144 — Adverse possession — Proof of— 
Animas in the case of the person in potsession 
standing in fiduciary relationship with the owner. 

In order to prove adverse possession, it is 
necessary to show that the person claiming ad- 
verse possession had an anto^i to possess the 
thing in question in his own right and agaLost the 
right of the rightful owner. In the ease of pos- 


session of a person who is a manager or cn agent 
or stands in a fiduciary rclationslnp with the 
owner, such animus will not be readily presumed 
and So long as such a person docs not divert hiin- 
sclf of that character, his possession w.ll be aitii- 
buted to the consent express or implied, of the 
rightful owner. A.I.R. 1950 AH. 316. 

Arts. 142 and 144 — A trespasser docs not 

displace the rightful owner’s title unless he in- 
tends to prescribe for a hostile title and he docs 
not necessarily intend so to prescribe simply by 
remaining in occupatli»n. All the usual preum* 
ption about possession being adverse and »o forth 
do not arise except in favour of the person in 
possession and those who claim through him. If 
the rightful owner rocceeds in getting into posses- 
sion and an attempt is made to oust him by those 
who do not, claim through the trespasser then the 
presumptions are in favour of the rightful owner. 
1942 Nag.L.J. 431. 

Art. 144 — "Wrongful pcsscssion”. 

It is not necessary that possession, in order to 
be wrongful, must have been obtained in conse- 
quence of some improper act. A.I.R. 1939 AJl. 

529=1939 A.W.R. 344=1939 R.D. 292= 
(1939) A.L.J. 433=184 Ind. Cas. 91. 

——Art. 144 — Adverse possession — Essentials — 
Physical and continuous possession is necessary. 

For the purpose of adverse possession regard 
should be had to the actual physical possession 
of the person making the claim, provided that 
that claim has been put forward during the whole 
period to be entitled to the right which is claimed 
by adverse possession. Therefore a person 
claiming adverse possession can add the period 
of his possession os usufructuary mortgagee to the 

period of his possession as a vendee from nis usu- 
fructuary mortgagor. 125 Ind. Cas. 33=A.L 
R. 1931 All. 18. 

Art. 144 — Adverse possession by defendant— 
Entry in Record of Rights in favour nf plaintiff. 

An entry in the record of rights that the land 
was subject to the rights of the plaintiff does not 
amount to a tacit recognition of the plaintiff’s 
rights on the part of the defendant. If the 
defendant was in adverse possession for over the 
statutory period his title is not prejudiced by any 
such entry. 16 Cal.W.N. 929 overruled; 22 C. 
L.J. 309, Approved. 57 Cal. 7%=A.I.R. 19'3I 
Cal. 25. 

—Art. 144 — Essentials of — Adverse posses- 
sion— Mere user. 

Possession is not the same thing as adverse 
possession. Where a person has been using the 
roof belonging to another as a courtyard; sleep- 
ing there by night, sitting there by day and using 
it for occasion^ ceremonial purposes; such mere 
user cannot be taken as a definite assertion of 
proprietary rights and does not constitute adverse 
mssession. A.I.R. 1931 Sind 1=25 S.L.R. 
257=130 Ind. Cas. 546. 

—Art 144 — ^Animus Possidendi— Ouster of the 
real owner is necessary for adverse possession. 

If the person possessed of a legal title to an 
estate is also in the enjoyment of the profits of 
that estate more or less his title cannot be held 
to have been extinguished by reason of the physi- 
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cal possession of tlie estate held by another per- 
son who had no title to it. Sucli person cannot 
put an end to the possession of legal owner by 
any secret intention in his mind. There must be 
an ouster or cniiivaleiit to an ouster. 7 O.VV.N. 
988 = .^. I. R. 1930 Oudh 510. 

Art. 144 — Definite assertion of adverse pos- 
sess!. .n if always; necessary — Enjoyment of pro- 
perty as owner. 

It i-. not necessary in every case that there 
should he a definite assertion of adverse poiscs- 
bi .n by the party who pleads a prescriptive title. 
Mis ojnduct as an owner can be looked into. 
Where a co sharer who had no interest left in a 
sliamilat on partition, but was under an impres- 
sion that he had such interest was in cultivating 
possession of land in sliamilat and there was no- 
thing to show that the co-sharer consented to 
such possession, 

^leld, that the possession was adverse as to 
ripen into ownership by cultivation for more than 
twelve years. A.I.R. 1930 All. 845=128 Ind. 
Cas. 820. 

—Art. 144 — An admission of another’s title by 
a pc^^on claiming land adversely cancels the 
effect of any overt act that he has committed and 
it' cannot be inferred or presumed that that admis- 
sion carries with it an assertion of adverse title. 
106 Ind. Cas. 814=A.1.R. 1928 Lah. 317. 

——Art. 144 — Possession — Nature of property 
and capability for direct possession to be consider- 
ed. 

In considering the question of possession the 
Court will have to consider the nature of the pro- 
perty. How far the property is capable of being 
possessed directly will have to be considered. 
If, for instance, the property is a land covered all 
over with wood, water, etc.; even if the man in 
possession proved that he has been in possession 
in a clearer manner than the man with the title 
the adver.^e possessor may not succeed. 44 Mad. 
B83 (P.C.). Foil. 85 Ind. Cas. 578=47 All. 
389=23 A.L.J. 244=6 L.R.A. Civ. 184=A.I. 
R. 1925 All. 454. 

Art. 144 — Trespass — Planting of trees. 

Planting of trees on land belonging to another 
is an act of active trespass, and the owner of the 
land can sue for removal of the trees so planted 
and for recovery of possession of the land at any 
time within twelve years. 75 Ind. Cas. 266=46 
All. 52=A.I.R. 1924 X11. 443. 

——Art. 144 — ^Adverse possession. 

Planting of trees on another person's land is 
active trespass— Suit by owner for possession — 
Article 144 applies. 70 Ind. Cas. 483=A.I.R. 
1922 All. 50. 

—Art. 144 — ^Lawful possession — Presumption. 

Possession may either be lawful or unlawful, in 
the absence of evidence it must be assumed to be 
the former. 51 C.L.J. 424. 

—Art. 144 — Trespasser abandoning possession 
— ^Possee^on vests back in rightui owner. 

If a person enters upon the land of another and 
holds possession for a time, and then, without 
having acquired title under the • statute, abandons 
possession, the rightful owner, on the abandon- 
ment is in the same position in all respects as lie 
was before the intrusion took place. There is no 


positive enactment or any principle of law which 
requires him to do any act or issue any notice or 
to perform any ceremony in order to rehabilitate 
himself. 13 A.C. 793 at 798, Foil. 77 Ind. 
Cas. 905=11 L.B.R. 381 = 1 Bur.L.J. 251=A. 
I.R. 1923 Rang. 23. 

• Art. 144 — Adverse possession must be ade- 
quate, continuous and exclusive— Acts of posses- 
sion by owner though not continuous will destroy 
adverse possession. 

Ad\er.>e possession, contemplated by Art. 144 
must be adequated in continuity, in publicity, and 
in extent to show that it is possession adverse to 
the competitor. Standing a title in A, the alleged 
adver.se pos.session of B must have all the quali- 
ties of adequacy, continuity and exclusiveness 
which should qualifj' such adverse possession. 
The onus of establishing these things is upon the 
adverse possessor. Accordingly when the holder 
of title proves that he too has been exercising, 
during the currency of his title, various acts of 
possession, then the quality of these acts, even 
though they might have failed to constitute adverse 
possession as against another, may be abundantly 
sufficient to destroy that adequacy and interrupt 
that exclusiveness and continuity which is demand- 
ed from any person challenging by possession the 
title which he holds. 66 Ind. Cas. 451=26 C. 
W.N. 666=24 Bom.L.R. 669=30 M.L.T. 42= 
48 I. A. 395=44 Mad. 883=14 M. L. W. 721= 

1921 M.W.N. 847=A.I.R. 1922 P. C. )81=41 
M.L.J. 650 (P.C.). 

—Art. 144 — Temporary user, without objeclioa 
by owner is not adverse possession. 

The owner of a vacant plot not requiring it for 
his present use, it was used by his neighbour for 
more than twelve years without objection, 

Held, that mere user of land for temporary pur- 
poses without objection would not amount to an 
assertion of ownership so as to give title by ad- 
verse possession. 68 Ind. Cas. 263=4 L.L.J. 
168=35 P.W.R. 1922=62 P.L.R. 1J22=A.I.R. 

1922 Lah. 82. 

Art . 144 — Possession derived from a lessee not 

necessarily adverse as against the lessor. 

Held, that possession acquired by defendant 
during the continuance of a lease will not ordinarily 
be adverse possession as against the lessor until 
at any rate such time as the lessor becomes en- 
titled to possession. 27 A. 395 and 13 C. 131, 
(10 W.R. 15) 9 C. 367; 10 C. 577 and 23 C. 863. 
foil.; 14 W.R. 395; 17 W.R. 377 (9 C.L.R. 
347) and 26 C. 460, Not Foil. 1907 A. W.N. 185 
=29 A. 593=4 A.L.J. 726. 

^Art. 144- -Possession — Nature and effect of. 

The nature and effect of possession must depend 
upon the nature and extent of the rights asserted by 
the overt conduct or express declaration of the per- 
son relying on it. (1906) 12 C.W.N. 636=35 C. 
470=7 C.L.J. 499. 

—Art. 144 — Adverse possession — Essentials. 

Possession of property by one party cannot 
adverse to another within the meaning of the Li- 
mitation Act unless the claims of the parties are 
hostile and adverse to each other. 12 C. 484, 
Foil. (1905)! 5 C.L.J. 62. 

— ^Art. 144 — Adverse poasessioo— Essentials. 

The party claiming title ehoold have been ie 
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possession and have exercised rights of possession 
over the disputed tract. (1904) 5 C.L.J. 71. 
—Art. 144 — Adverse possession— Essentials of. 

It is of the essence of the title by adverse pos- 
session that it must relate to some property v.’hicli 
is recognised by law. (1904) 6 Bom.L.R. 428 
=28 B. 399. 

Arts. 142 and 144 — Pc€ses5ion of trespasser — 

Nature of. 

The possession of the intruder, inefTcctual for 
the purpose of transfering title, ceases upon its 
•abandonment to be .effectual for any purpose. It 
does not leave Behind it any claim on the title of 
the rightful owner. (1904) 32 C, 287. 

— Art. 144— Mistake common to all parties. 

Adverse possession is not less adverse because 
it commenced under a mistake common to ail par- 
ties as to the real party entitled to the property. 
4 Bing. 100, followed. (1903) 5 Bom.L.R. 074 
=28 B. 87. 

Art. 1 44 -Adverse possession — Definition of. 

Adverse possession is possession which is wrong- 
ful. Quaere.— Whether possession which on com- 
mencement was rightful can become adverse sub- 
sequently. (1903) 27 B. 408= 5 Bom.L.R. 269. 

7 — Art. 144— Adverse possession— Acts amount- 
ing to— Nature of — Legal origin. 

Acts required by law to constitute a title by 
adverse possession must be of an unequivocal cha- 
racter and tiiey must lie such that no legal origin 
can be ascribed to them. 4 Bom.L.R. 964. 

Art. 14^ — Possession begun lawfully — Conver- 
sion into wrongful possession. 

Courts are loatli to convert possession lawfully 
obtained into a wrongful and adverse possession. 
(1902) 4 Bom.L.R. .355. See also 27 B. 408. 

Art. 144 — Adverse possession — What amounts 

te. 

Adverse pos.->e5sion means possession by a per- 
son holding the land on his own bclialf or .some 
person other than the true owner haring a right 
to immediate possession. There ought to be 
nothing equivocal in a possession whicli is relied 
upon as a bar. (1902)' 4 Bom.L.R. 312=26 B. 
-617. 

Art. 144 — Adverse possession — Essentials. 

Tiicrc must be both absence of possession by 
the person who has the right and actual posses- 
.sion by another whether adverse or not, to be pro- 
tected, to bring the case within the statute. Con- 
sequently, limitation does not continue to run 
against the rightful owner the moment the intru- 
der loses possession before his title 19 perfected by 
lisnitation though it be by vis major, 13 A.C. 793: 
29 I. A. 541, Foil. (1902) 26 M. 410. 

Art. 144 — Adverse possession — Nature of — 

'Evidence of — Bar of limitatioa. 

Possession must be in some way or other ostensi- 
bly adverse before it can cause limitation to run, 
and when there is no astual deprivation of any 
right, there must be a manifest and known asser- 
tion of a title incompatible with that of the dis- 
seizee. Where there is no ouster or open or notCK 
rious act of taking possession, the person relying 
on his possession to defeat title must show that it 
was of such a nature, and iarolved the exercise ^ 
-sights SO irreconcilable with those claimable by the 


plaintiff, as to give the plainlilT occasion to liis- 
pule that possession (or in other word--, that It 
was such as to give a cause of acti<m or r gnt to 
sue for possession) throughout the twelve years 
next jireecding the suit, (19(J2) 4 Bom.L.R. 721 
=27 B. 43. 

■ Art. 144— Adverse possession of a mere right 
— Nature of — Evidence of — Adverse possession of 
equity of redemption. 

The atherse possession of a right may be en- 
tirely distinct from the atlversc possession of tan- 
gible immovable property; a rigtit to sue in res- 
pect of the former arising possibly on open and 
avowed assertion or manifest adverse exercise of 
such right, while, the right to sue in respect of 
the possession can commence only wlien the pc.s- 
se<sit*n itself (and not a mere claim to some 
minor riglit) becomes ailvcrse to the rights o: the 
per->on alleging title, wliich it cannot be is long 
as tliat per-on is not entitled to claim possession. 
(1902) 4 Bom.L.R. 721=27 B. 43. 

Art. 144 — Adverse possession — Essentials and 

character of. 

Where a person claimed adverse possession of 
tlie equity of redemption by reason of an agree- 
ment fiiteretl into by him with the mortgagee to 
tlie effect that lie will retain posses.sion and pay 
the interest due on the mortgage, but there was 
nothing to indicate to the real representative of the 
mortgagor the character under which the usurpers 
were holding the lands: 

Held, that the position of persons claiming ad- 
verse possession was in no way better than if they 
had taken an assignment from the mortgagees of 
his interest. (1902) 27 B. 43=4 Bom.L.R. 721. 

—Art. 144 — Evidence of possession of certain 
specific property treated as evidence of possession 
as regards an appendage to such property, though 
no definite acts cf possession were proved as le- 
gards the appendage — Limitation. 

Where on the right to the produce of certain 
trees being called in question, it was found that 
tlie plaintiffs had not for twelve years previous to 
the filing of the suit done any specific acts indi- 
cating directly their possession of the trees, but 
that the trees nevertheless grew out of a wall wlilch 
surrounded a garden in possession of the plaintiffs, 
it wa--. held that the possession of the garden im- 
p<.rtcd possession of the garden wall and of the 
trees springing out of the wall and the, suit was 
not barred by limitation. 1902 A.W.N 45«24 
A. 294. 

Art. 144 — Adverse pc«session — Partial posse*- 

rion by real owner— Effect of. 

To constitute a title by adverse possession, the 
possession required to be proved must be adequate 
in continuity, in publicity and in extent, and it i» 
•Unplaced by evidence of partial pos.session by the 
party against whom the title by adverse posses- 
sion Is claimed. (1901)' 4 Bom.L.R. ^=26 D, 

410 Alsj 3 Bom.L.R. 47=25 B. .362. 

3. (c)— Adverse oOBSesrion — In terra 

See also NOTES 4 AND 29. 

—Art. 144— Intemiption — Uxmecessful appli- 
cation under O. 21, R. 97, C. P. Cc^e. 

An application under O. 21, R. 97, C. P. Code 
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for delivery of possession against a person is: pos- 
session which was subsetiueiuly dismissed will 
not interrupt adverse po^sessiun in his favour. 
(1945J 2 M.L.J. 173=58 M.L.W. 383=A.I.R. 
1945 Mad. 454. 

Art. 144 — Suit under O. 21, R. 63, C. P. 

Code. 

Altliough an order for attachment does not in- 
terfere witli adverse possession, tlie filing of a suit 
for a declaration of the right to attach property 
against the person in possession docs. It would 
be a negation of the rigid given by O. 21, R 63, 
C. P. Code to hold that when the suit has been 
filed in lime, the person wrongly in possession of 
the property can get a little by adverse possession 
after the institution of the suit. The institution 
of the suit arrests the running of time in favour 
of the person in possession. Hence a suit under 

0. 21, R. 63, before 12 years of adverse posses- 
sion entitles the plaintiff to a declaration of the 
rights of the parties as at the date of suit. 56 M. 

L. W. 132 (2)=A.I.R. 1943 Mad. 425=(1943) I 

M. L.J. 212=1943 M.W.N. 170=1. L.R. (1943) 
Mad. 696=211 Ind. Cas. 27. 

Art. 144 — A in possession of property a> tres- 
passer since July 16, 1918 — R getting po:session 
on strength of his own title on Febniary 9, 1930 — 
Suit by A under S. 9, Specific Relief Act decreed 
and A restored to possession on September 4, 1931 
— Title suit by R on November 24, 1931 — Period 
between February 9, 1930 and September 4, 1931 , 
during which R had both title and possession, held 
could not be ignored — Suit, held within time. A. 

1. R. 1942 Mad. 728=1942 M.W.N. 478=55 M. 
L.W. 515 = (1942) 2 M.L.J. 266=1. L.R. (1943) 
Mad. 122=206 Ind. Cas. 371. 

Art. 144 — When a trespasser is in possession, 
and the Court makes a declaration showing that his 
possession is wrongful, that does not affect the 
quality of his possession, but merely advertises the 
fact that it is adverse. A. l.R. 1942 Bom. 44= 

43 Bom. L.R. 971 = 1. L.R. (1942) Bom. 14=198 
Ind. Cas. 550. 

Art. 144 — If party remains in adverse posses- 
sion of the disputed area for over 12 years, his 
title is good irrespective of any order passed un- 
der the Madras Survey and Boundaries Act, 1897. 
A. I. R. 1940 Mad. 187=(1940) M.W.N. 41 = 
(1940) 1 M.L.J. 79=51 L. W. 73=1. L. R. 
(1940) Mad. 501 = 187 Ind. Cas. 321 (F.B.). 

Overruling— A. l.R. 1934 Mad. 685=152 Ind. 
Cas. 462=40 M.L.W. 536 and A. l.R. 1933 Mad. 
279=56 Mad. 366=141 Ind. Cas. 307. 

Art. 144 — Break of adverse posscssiem — D;a- 

missal of claim petition. 

Obiter. — The dismissal of a claim petition does 
not operate as a break of adverse possession. Such 
an order stands on a different footing from s>'ni- 
bolical delivery or the decision of a survey officer. 

44 L. W. 617=(1936) M.W.N. 1113=A.I.R. 
1937 Mad. 44=(1937)‘ 1 M. L. J. 642=166 Ind. 
Cas. 308 (2). 

Art. 144 — Rejection of claim petition by a 

person in adverse possession does not disentitle a 
person from relying on his possession from the 
date of rejection order. He is not required to 
prove that he got Into possession again after re- 
jection order. 44 L.W, 617=(1936) M.W.N. 


1113=A.I.R. 1937 Mad. 44=(1937) 1 M. L J. 
642=166 Ind. Cas. 308 (2). 

Art. 144— Whether a prior decree to which a 
defendant is a party operates as breaking the con- 
tinuity of possession of the defendant or not must 
necessarily depend cn the nature of the decree. 
Wliere, however, the decree is in favour of a plain- 
tiff for possession as owner and is passed against 
a defendant who is in possession, it would break 
the continuity of the possession of the defendant 
and prevent him from relying on his prior pos es- 
sion for the purposes of limitation under Art. 144. 
A. l.R. 1932 Sind 35=26 S.L.R. 127=140 Ind. 
Cas. 228. 

7 Art. 144 — Lease for term — Tenant contMu in g: 
in possescicn without paying rent— Adverse pos- 
session if interrupted by paper decree. 

The original owner of certain property leased it 
for eleven months on 16th July, 1899. In 1905 
the property was partitioned between the sons of 
the lessor. In 1912 one of them filed a suit for 
rent and ob^ined a decree but did not execute 
the same. On September 12, 1925, the other 
brother sued to recover possession ot his share 
of the property, 

Held, that the i>ossession of the lessee became 
adverse from 1900, that adverse possession was- 
not interrupted by the decree obtained by the other 
brother in 1912, and that the suit was barred by 
limitation. 32 Bom. L. R. 695=A.I.R. 1930 
Bom. 400. 


Art. 144 — Declaratory decreo— Effect on as- 
sertion of adverse title. 

Where there is assertion adverse title and ouster 
of a party, declaratory decree obtained by him 
does not prevent limitation from running. 120 
Ind. Cas. 486=11 L. L. J. 553=A.I.R. 1930 
Lah. 297. 

Art. 144 — Execution sale pending suit for de- 
claration as to property being subject to trost — 
Subsequent declaration docs not affect adverse- 
possession of auction-purchaser under the e.'cccu* 
tion sale. 74 Ind. Cas. 492=18 M.L.W. 903= 
40 C.L.J. 20=21 A.L.J. 730=28 C.W.N. 493 
=50 I. A. 295=25 Bom. L.R. 1275=46 Mad. 751 
=33 M.L.T. 285=2 Pat. L.R. 104=1924 M.W. 

N. 65=4 L.R.P.C. 180=A.I.R. 1923 P.C. 175 
=65 M.L.J. 588 (P.C.). 

Art. 144 — Mortgage. 

The mortgage by a mortgagor does not stop 
miming of time against him or any one claiming 
through him. 50 C.L.J. 317=34 C.W.N. 519 
=A.I.R. 1930 Cal. 313=126 Ind. Cas. 257. 
- -Art. 144— Co owners — Oi^ter — _ Subse- 
quent acqui^tion of joint ownershii^No interrup- 
tion. 


Where a person has begun to hold possession 
>f land adversely to two co-sharersj^ each being 
he owner of a moiety, and before the expiration 
>f the statutory period of limitation succeeds to 
>ne moiety upon the death of its owner, his pos* 
lession continues to be adverse to the owner w 
:he other moiety, although he has become 
ntere.sted with the other. 43 Mad. 244-«w !• 
\. 285=38 M.L.J. 313=27 M.L.T. 6=22 Bom. 
l.R. 144=18 A.L.J. 274=24 C.W.N. 346= 
:1919) M.W.N. 724=10 L.W. 679=53 Ind. 
Zas. 901 (P. C.y. [Affirming 19 M.L.T. S2= 
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3 L.W. 1 = (1916) 1 M.W.N. 17=32 Ind. Cas. 

lll.l 

Art. 144 — Possession pending suit — Not 

adverse. 

Possession after institution of suit is not ad- 
verse. 17 M.L.T. 347=29 Ind. Cas. 16S. 

Arts. 144 and 120 — Adverse possession— 

Order under Land Registration Act (Bengal Act) 
if amounts to dispossession. 

During tlie pendency of a defendant’s appeal 
one of the plaintifT-rcspondents died and his 
rights and liabilities in respect of the disputed 
properties vested by survivorship in accordance 
with the Mitakshara Law in the remaining 
plaintiff’ s-respondents. 

Held, that an application by the appellant to 
have the surviving ^jlaintiffs-respondents, noted 
as the legal representatives ®f the deceased 
comes within S. 362, of the C. P. Code, (1(^13) 
and is governed by Art. 179, S. 362, C. P. Code, 
is not limited in its application to cases where the 
right to sue (or appeal) survives against the sur- 
viving defendants (or respondents) not as the 
legal representatives of the deceased but by 
reason of a right vested in them antecedent to t)ie 
suit. An order under the Land Registration Act 
refusing to register an applicant’s name does not 
in law amount to a dispossession of the applicant 
and the putting in possession of the party upon 
whose objection the application was refused. 
When the- party, whose application for the regis- 
tration of his name was refused, continued in ac- 
tual possession, no suit for the recovery of pos- 
session within Art. 144 would lie at his instance, 
and a suit to have his title to the land declared 
would be gov'emed by Art. 120. 1 C.L.J. 73, foil. 
(1906) 11 C.W.N. 186=4 C-L.J. 568. 

144 — Adverse possession — Formal pos- 
session obtained by auction-purchaser. 

Meld, that formal possession obtained by an 
auction-purchaser of an undivided share saves, 
limitation not only as against the judgment- 
debtor but as against tlie co-sharers with wiiom 
he is in joint possession. 1906 A.W.N. 278= 
3 A.L.J. 659. 

Arts. 142 and 144 — Delivery* effect of— C.P. 

Code, S. 244. 

Delivery of formal possession in execution of a 
decree for possession gives a cause of action 
against a defendant who remains in occupation of 
the premises, which may be enforced in a regular 
suit. The defendant who remains in actual 
possession notwithstanding execution must be 
regarded as a trespasser who commits a fresh act 
of djsposses<^ion and this gives a fresh cause of 
action. (1903)1 8 C.W.N. 49 (D.B.). 

Art. 144 — Adverse possession, termination of 

— C. P. Code. 8. 331. 

Held, that adverse possession of the claimant 
terminated with the initiation of pr^'ceedin^s un- 
der Chapter 19. C. P. Code (1882), before the 
expiration of twelve years from its commencement 
and that cannot be counted in favour of the ad- 
verse holders till the date of registration of pro- 
ceedings in the form of a suit. (1905) 7 Bom. 
L.R. 667=30 Bom. 115. 

—Art. 144 — Adverse posse ssi on — Attachment 
Iqr bolder of decree agunst owner— Ofnier*s ^tle 


not barred on date of attachment — Barred at date 
of suit. 

The attachment of property by a decree lioi<!cr 
does not arrc.st tlie running of time in favour of a 
trespasser holding the properly ailvcrscly t , I’-ic 
judgment-debtor. Defendants 1 to 3 were lif*lc'ing 
the plaint properties adversely to defenfiants 4 to 
7. The trespasser's title had not perfected in 1894 
when the properties were attached by the idamtUF 
as belonging to defendants 4 to 7. But at the l;mo 
of filing this suit for declaration that tlie proper- 
ties belonged to defendants 4 to 7 and were liable 
to satisfy the plaintiff’s claim, more than 12 years 
of adverse possession had elapsed. Held, that 
the attachment did not interrupt the acquis! ion of 
the title by prescription and that the suit was 
barred. (1901) 11 M.L.J. 344. See also 5 C. 
W.N. 160=28 C. 86. 

4. Auction-purchaser and decree-hclder. 

Art. 144— Suit for actual possession by auc- 
tion-purchaser who has obtained symbolical pos- 
session — Defaulting proprietor remaining in .adverse 
possession. 

Symbolical possession if delivered under the C. 
P. Code, even though erroneously, operates as 
actual possession against the judgment debtor and 
his representatives. The same principle will apply 
to the case of a defaulting proprietor. If sym- 
bolical possession has been delivered, it will be 
as effective against him as if actual possession had. 
been delivered. There will be a fresh start fi»r 
the period of limitation and the purchaser will be 
in a position to sue for possession on the basis 
of his title'by purchase to sue within 12 years of 
the delivery of possession to him if the defaulting 
proprietor remains in adverse possession. A.l. 
R. 1950 Assam 50. 

'Art . 144 — Applicability — Suit for actual pos- 
session by landlord obtaining symbolical posses- 
sion in execution of ejectment decree against 
tenant — Limitation — Starting point. 

If a landlord obtains symbolical possession 
through Court in execution of an ejectment decree 
against his tenants but the tenants continue to re- 
main in actual possession, the landlord must be 
taken to have obtained possession, on the day 
when he was given symbolical possession and kept 
out of pfossession from the next day. The posses- 
.sion of the tenants therefore becomes adverse to . 
the landlord from the next day and limitation 
begins to run against him from that date in res- 
pect of any suit for possession that he might 
afterwards bring against them. 53 C.W.N. 899- 
c=A.I.R. 1950 Cal. 92. 

Art. 144 — Applicability — Suit for actual jws- 

session by person who has obtained symbolical 
possession— Limitation . 

Where in execution of a decree symbolical pos- 
session is delivered of immovable property to the 
person entitled to actual posse.ssion thereof, the. 
symbolical po<:session should be deemed equivalent 
to actual possession as against the judgment- 
debtor, and a subsequent suit by the decree- 
holder for actual possession instituted within 12 - 
years from the date of the symbolical possession 
must be deemed to be within time. A^I.R, 1950 . 
Pepsu 22. 
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A:t 144 — Applicability — Suit far actual pos- 
session by Court auctic'n-purchascr who has ob- 
tained symbolical possession — Limitation — 
Starting point. 

Ssnibolic.'il I'oj-ics-ion lualor O. 21, R, 95, C. 
r, IS c'nii'.atem t.> actual posses-ion as 

against tlit- ju !i'in(.nt-.lebt(>r or liis rcpre>ciitalive, 
and a suit r actual po-'^'-ession by the person to 
w li III syiiibtilical posscs'ion lias been delivered 
Wi!' l<c in time if brought within 12 years from 
d'.'-' '.itc of the symbolical possc.s.sion . 27 Pat. 

V.;--- \.1,R. tOIS Pat. 416. 

Arts. 142 and 144 — Bar of remedy and txtin- 

quishmenl of right — Decree-holder’s purchasing 
share of judgment-debtor’s property in execution 
— Failure to obtain actual possessian within 12 
year.— Effect. 

W'iicn a decree-holder purcha«ing tlic share of 
his judgment-debtor’s property in execution fails 
and neglects to obtain actual possession of it 
within 12 years, he not only loses his remedy, but 
Ids right is also extinguished. 1947 A.L.J. 202 
= 1947 A.J..W. 232=1947 A.W.R. (H.C.) 229 
= \.I.R 1947 A 296. 

Arts. 144, 138 and S. 16 — Suit by auction- 

purchaser for possession after formal delivery of 
possession — Art. 144 and not Art. 138 applies — 

S. 16 does not apply. 

Wliere an auction-purchaser bring-.- a suit for 
.recovery of possession after he has obtained for- 
mal delivery of poi-scssion, it is iiut a suit by him 
as an auction-purchaser but as an owner of the 
.pi<tpcrty purciiascd and governed by Art. i-l4 
and not by Art. 138. Section 16 has no applica- 
tion in such a case and hence tlie period during 
.wliicli a proceeding to set aside llie sale has been 
pro-eculed cannot be excluded. A.I.R, 1946 
Pat. 202=24 Pat. 717. 

-Arts. 144 and 120 — Decree against manager 

.of joint Hindu family— Sale of property— Pro- 
perty described in sale certificate— Suit by auc- 
tion-purchaser for possession. 

In the execution of an award obtained by a 
co-operative credit society against the surety 
who was a manager of joint Hindu family some 
joint Hindu family property was attached and 
Sr>ld . The boundaries of the area so sold were 
.'^et out in the certificate for sale issued to the 
auction-purchaser who had purchased the same 
Avitli the necessary permission. The auction- 
purchaser who got only a symbolical possession 
and not actual possession filed 3 suit for posses- 
sion against the manager (Surety defendant): 

Held, that Art. 144 applied and not Art. 120. 
A.I.R. 1946 Bom. 192=47 Bom.L.R. 1102= 
I.L.R. (1946)' Bom. 109=224 Ind. Cas. 206. 

Art. 142 — -Sale for arrears of rent — Auction- 

purchaser obtaining receipt of delivery of pro- 
perty from Revenue Inspector without physically 
evicting tenant — Suit for possession within 12 
years of delivery of receipt is in time. .A.I.R. 
1942 Mad. 698=1942 M.W.N. 543=55 L.W. 
548=(I942) 2 M.L.J. 305=204 Ind. Cas. 382. 

— Art. 142 — Suit by auction-purchaser in execu- 
tion of mortgage decree, to eject a person in pos- 
session of property. 

When the owner mortgages his property, part 
,pf his interest passes to the mortgagee, but when 
..the proj>erty is sold at a Court auction, the pur- 
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chaser has vested in him the full title of the mort- 
gagor a> it existed before the mortgage and the 
law which applies to the mortgagor applies to him. 
Art. 142, therefore applies even to a case where 
a purchaser at an auction-sale held in execution of 
a mortgage decree brings a suit to eject a person 
in possession of the property purchased by him. 
(1940) 2 M.L.J. 190=52 L.W. 149=(1940) M. 
W.N. 747=A.I.R. 1940 Mad. 798=1. L.R. 

(1940) Mad. 953=192 Ind. Cas. 488 (F.B.). 

Arts. 142 and 144— C. P. Code, O. 21, R. 35 

(1) — Delivery of possession — Whether 'gives 
fresh starting point for limitation for siut for pos- 
session. 

Where possession of property has been deli- 
vered to a decree-holder under O. 21, R. 35 (1), 
C. P. Code, the decree-holder can claim a fresh 
period of twelve years from the date of delivery 
for a suit for recovery of possession. It is im- 
material that the judgment-debtor was not appri- 
sed of the fact of delivery of possession. 33 P. 
L.R. 1082=A.I.R. 1933 Lah. 22=140 Iiid. 

Cas. '530. 

Arts. 142 and 144 — Purchase of undivided 

share — Formal delivery of possession — Suit by 
purchaser. 

In execution of his decree, M, the decree- 
holder purchased an undivided share of S in cer- 
tain plots on August 21, 1905, and got formal 
delivery of possession on February 19, 1907. In 
1914, M filed a suit for partition and separate pos^ 
session against L defendant in the present suit the 
other sharer. Partition was refused but M got 
joint possession which was obtained on September 
1, 1915, M on August 15; 1916; sold his rights and 
viterest to the father of the plaintiff, who applied 
for mntation of names. The application was un- 
successfully resisted by defendant; a suit was 
brought by the plaintiff alleging that since 
August 15, 1916, his father was in joint pos- 
session and after his death, up to his dispos- 
.session by defendant, he remained in joint pos- 
session. Denying' the plaintiff’s allegation the 
defendant pleaded the bar of limitation for 12 
years . 

Held, that in order to establish adverse pos- 
session by one tenant-in-comraon against his co- 
tenants, there must be exclusion or ouster and 
the possession subsequent to that must be for the 
statutory period. But these proposition have no 
application to the facts of the present case. In 
the present case if the controversy had been bet- 
ween the defendant and S’s sons, it may have been 
impossible for defendant to successfully put for- 
ward the plea of adverse possession, but the plea 
of limitation raised by defendant against the claim 
of the plaintiff was unanswerable. There has ell 
along been an open denial by defendant of the 
title of the plaintiff and of his predecessors-in-title; 
neither the plaintiff nor his predecessors-in-tjtle 
ever succeeded in obtaining actual possession of 
the plots. Consequently, there has been an ouster 
of the plaintiff and of his predecessors-in-title from 
the year 1905. Whether there is an actual tam- 
ing out or keeping excluded of the party entitled 
to the possession, there is an ouster. TTie resist-, 
ance on the part of defendant and the members 
of his family had the effect of preventing the 
plaintiff’s predecessors-in-title from obtaining ac- 
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tual possession and this coupled as it was by an 
open denial of their title, amounted to their ouster. 
Therefore, time began to run against M from 1st 
September, 1915, the date on which he obtained 
formal deliverj’’ of possession in execution of the 
decree obtained by him for joint possession over 
the plots in dispute. 55 A. 173=(1933) A.L.J. 
33=A.I,R. 1933 All. 173=17 R.D. 933=149 liul. 
Cas. 819. 

Arts. 142 and 144— Sale in execution — Deli- 
very of symbolical possession to purchaser — Suit 
by purchaser for possession. 

The plaiiUilT purchased a property in execution 
of a decree in 1911. He applied for delivery of 
possession and llie dakhalnama showed that pos- 
session wa« delivered to him ‘as required by law’ 
in 1913. The plaintiff filed a suit in 1925 i.^r re- 
covery of possession; alleging that he was dispos- 
sessed in 1914. The lower Appellate Court found 
that there was no actual delivery of possession by 
removal of the judgment-debtor and that the suit 
was, therefore, time-barred: 

Held, (i) that the lower Appellate Court was 
entitled to come to sucli a finding on the evidence 
and the finding could not be set aside m second 
appeal; 

(ii) that on that finding the suit was time-barred 
and rightly dismissed by the lower Appellate Court. 
(193U A.L.J. 12=130 Ind. Cas. 706. 

Art. 142 — Decree-holder obtaining formal 

possession . 

A decree-holder who obtained formal possession 
under O. 21, R. 96, C. P. Code must obtain par- 
tition or establish his right in some other manner 
witliin 12 years therefrom. The delivery of for- 
mal possession gave him only a fresh start for the 
computation of limitation but did not make him 
owner in poS'^cssion. 124 Ind. Cas. 767 (All.) = 
A.I.R. 1931 All. 234. 

Art, 142— A decree-holder auction-pmcliascr 

sold the property before obtaining possession from 
the judgment-debtor who was alleged to have re- 
mained in possession as licensee of the decree- 
holder. The purchaser from decree-holder sued 
for possession, 

Held, that if the judgment-debtor was in pos- 
session as licensee as alleged then the suit would 
be governed by Art. 142. A.I.R. 1930 Cal. 586 
=51 C.L.J. 560=34 C. W. N. 1059=128 Ind. 
Cas. 244. 

—Arts. 142 and 144— Delivery of properties 
given to judgment creditor through Court — Judg- 
ment-debtor continuing in possession — Limitation 
— Starting point. 

Even if the judgment-debtors continue to be in 
111 # possession of the properties in spite of the 
delivery of the properties made through Court, yet, 
as against the judgment-debtors to the suit and 
persons represented by them, the effect of such 
delivery should be taken to be that the decree- 
holder is in possession; and consequently a fresh 
cause of action arises against the judgment-debtors 
and limitation begkis to run only from the date of 
the delivery made through Court. 122 Ind. Cas. 
164=A.I.R. 1930 Mad. 206. 

—Art. 144 — ApplicabiUty— Auction-purchaaer. 

When a purchaser at Court sale sues the co- 
tenants of the judgment-debtor, Art. 138 will not 

lo-F. y. D.-ez 


apply for that Article applies only against judg- 
ment-debtor and persons claiming through Imn. 
The suit will be governed by Art. 144. U7 Ind. 
Chs. 593=33 C.W.N. 46=56 Cal. 616=A.I.R. 
iq?o rai ?^C\. 


Arts. 142 and 144 — Formal possession under 

O. 21, R . 95, C. P. Code— Suit for possession is 
governed by Art. 142. 

Where the auction-purchaser of only a share in 
a certain property, who has obtained under O. 
21, R. 95 possession by beat of drum, sues for re- 
covery of possession on tlie ground that he has 
not obtained actual possession tlie suit is governed 
by Art. 142 and not Art. 144; and the nosscssion 
of the judgment-debtor who has remained >n actual 
pos-session in spite of the formal delivery of pos- 
session through Court, should be deemed to have 
become adverse only from the date of such formal 
delivery. 110 Ind. Cas. 70=5 O.W.N. 372=3 
Luck. S06=A.I.R. 1928 Oudh 251 (F.B.). 


Art. 144 — Formal possession given — Fresh 

cause of action. 

Formal possession of property in previous su:t 
duly given — Fresh denial of his title to that pro- 
perty gives him a fresh cause of action to establish 
such right. 109 Ind. Cas. 561=A. I. R. 1928 
Lah. 910. 

■ Arts. 142, 144 and 121— Assam Land and 
Revenue Regulation (1 of 1886), S. 80 — Purchaser 
at revenue sale suing for possession — Suit within 
12 years from symbolical possession — Defendants 
defaulting proprietors — Suit is governed by Art. 
142 or 144 and not by Art. 121 and is within time. 
44 Cal. 412, Appl. 115 Ind. Cas. 606=32 C.W. 
N. 778=A.I.R. 1928 Cal. 870. 


Art. 142 — Possession delivered under decree 

— Suit for possession within 12 years is not barred. 

Where a decree-liolder lias been granted pos- 
session by ousting those who were already in pos- 
session, his possession is not sham or symbolical 
and a suit by him for possession within 12 years 
of such delivery is not barred as the persons in 
])ossession must be deemed to be dispossc.ssed on 
the date of delivery. 105 Ind. Cas. 170=A.I.R. 
1928 Mad. 144. 

Arts. 142 and 144 — Formal delivery of posses- 
sion — Effect of — Against previous purchaser from 
judgment-debtor . 

Althougii the formal delivery of possession un- 
der O. 21, R. 95, C. P. Code, may havi the 
effect of actual possession as against the judgment- 
debtor himself, such formal delivery of possession 
cannot take effect as actual possession as against 
a purchaser of the rights of the judgment-debtor 
who has previously obtained actual possession. 
Ill Ind. Cas. 362= 5 O.W.N. 616=3 Luck. 668 
=A.I.R. 1928 Oudh 391. 

— ■ Arts. 142 and 144— Time begins to run from 
the date of formal delivery. 

Where the auction-purchaser of only a share in 
a certain property, who has obtained under O. 
21, R. 95 possession by beat of drum, sues for 
recovery of possession on the ground that he has 
not obtained actual possession the suit is govern- 
ed by Art. 142 and not Art. 144; and the posses- 
sion of the judgment-debtor who has remained in 
actual possession in spite of the formal delivery 
of possession through Court, should be deetned to 
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i.ave become adverse only from the date ci such 
formal delivery. 110 Ind. Cas. 70=3 Luck. 506 
=5 O. W. N, 372=A.I.R. 1928 Oudh 251 (F. 
B.). 

■ Arts. 142 and 144 — When amounts to actual 
possession . 

In a suit for possession when the plaintiff has 
been given symbolical possession in exccutic-n of 
a decree if the defendant is bound by the. decree, 
the symbolical possession delivered against him 
amounts to eviction. If the defendant is not 
bound by the decree he is to show that his right 
by adverse possession has been perfected as against 
the plaintiff under Art. 144 of the Limitation Act. 
In either case, the plaintiff is entitled to base Ins 
cause of action from the date of the delivery of 
symbolical possession to him. 96 Ind. Cas. 481 
=A.I.R. 1926 Cal. 1172. 


Arts. 142 and 144 — Delivery of formal pos- 
session gives fresh starting point. 96 Ind. Cas. 
591=A.I.R. 1926 All. 691. 


•Arts. 142 and 144 — Symbolical possession will 
give fresh starting point — Possession. 73 Iiu‘. 
Cas. 920=20 A.L.J. 641=A.I.R. 1922 All. 463. 

Arts. 142 and 144 — Time runs from date of 

formal delivery. 


One R left a widow P and two daughters J & 
K. P made a gift of the estates of R to K- J, 
sued for her half share and got formal possession. 
J’s legal representatives brought a suit for posses- 


sion, 

Held, that limitation began against her from the 
date of her taking formal possession. 70 Ind. 
Cas. 488=A.I.R. 1922 All. 55. 


—Arts. 142 and 144 — Suit in ejectment Dis- 
possession within twelve years — Possession of 
open sites — Possession will presumably follow 
possession of property to which they adjoin — Pre- 
sumption of possession following title. 


Tiie plaintiff who purchased at a Court sale a 
shop and two open pieces of land in front of it 
and was placed in possession, sued to eject fiom 
the land the defendant wlio claimed to be a sub- 
sequent purchaser from the judgment-debtor, 

Held, if the plaintiff established his title over 
the property he can rely upon the presumption 
that possession went with the title in absence of 
satisfactory evidence in rebuttal. As under Art. 

• 142 time begins to run from the date of the dis- 
possession ; if the plaintiff alleges his disposses- 
sion within twelve years of the suit, then the 
question must arise according to the circumstances 
of each case how far the plaintiff has correctly 
fixed the date of dispossession and how far the 
onus lies on the defendant to show that that date 
was wrong. In a suit for ejectment it is for the 
plaintiff to prove possession prior to the dis- 
possession which he alleges. On the question of 
evidence however, the initial fact of the plain- 
tiffs title comes to his aid. Possession of open 
sites goes naturally with the possession of the pro- 
perty to which they adjoin. If the defendant 
asserts his rights, he must show that he has 
been in possession adversely against the owner of 
the property. 66 Ind. Cas. 764=46 Bom. 920 

• *«24 Bom.L.R,. 373=A.I.R. 1922 Bom. 243. 


Arts. 142 and 138 — Suit by auction-purchaser 

against trespasser — Art. 138 does not apply — In- 
dependent trespassers cannot tack on their pos- 
sessions — When Art. 142 applies. 

Art 138 has no application to a suit for posses- 
sion by a Court auction-purchaser against a person 
who claims title independent of judgment-debtor. 

The article applicable is Art. 144 under Art. 
144 a trespasser cannot tack on tiis possession 
with that of previous trespasser. 

Where the defendant claims through the judg- 
ment-debtor, Art 138 would apply but when sym- 
bolical possession has been given to the auction- 
purchaser it will be equivalent to actual posses- 
sion against the defendant and thereupon Art. 
142 will apply to the case. 70 Ind. Cas. 602=27 
C.W.N. 259=36 C.L.J. 140=A.I.R. 1922 Cal. 
176. 

— — Arts. 142 and 144 — Symbolical possession— 
Gives a fresh cause of action for possession. 

Symbolical possession is as effective as actual 
possession against the judgment-debtors; and if 
the judgment-debtors continued in possession 
even after symbolical possession is delivered to the 
auction-purchaser, their possession becomes adver- 
se against such purchaser from that very day. The 
purchaser therefore has a fresh cause of action 
for instituting the suit for possession against the 
judgment-debtor; and such a suit would not be 
one governed by Art. 138, which evidently refers 
to a case where the purchaser has not obtained 
delivery of possession, but Art. 144 would apply, 
and in such case the period during which an appli- 
cation to set aside sale continued cannot be exclud- 
ed. 70 Ind. Cas. 420=26 C.W.N. 364=A.I. 
R. 1921 Cal. 385. 

Art. 144 — Formal delivery to auction-pur- 
chaser — No fresh starting point of limititioa. 

' Where upon an execution sale possession has 
been delivered in accordance with the provisions 
of the law, that is, in accordance with S. 318 or 
319 of the old Code as the case may be, having 
regard to the nature of the property, or under 
O. 21, R. 95 or R. 96, the auction-purchaser 
gets a fresh start for the compensation of limita- 
tion. But where such possession has not been 
delivered, the mere fact of formal delivery of 
possession does not save limitation. 63 Ind. 
Cas. 212=43 All. 520=19 A.L.J. 469=A.I.R. 
1921 All. 9 (F.B.). 

Art. 144 — Starting point — Symbolical pos- 
session — Adverse possession. 

The possession of a transferee from the miyt- 
gagor is adverse to the mortgagee decree-holder 
from the date on which the court sale in the lat- 
ter’s favour was confirmed, and not ^ from the 
date on which he got symbolical possession of the 
property. 21 A. 269, approved. 4 4ol 

=42 Ind. Cas. 192. 

^Art. 144 — Starting point — Symbolical deli- 
very of possession against Govemm^t — ^Ryotwan 
Tenants — Continuance of possession— Presenp- 
tion. 

Where possestion of i na m lands wrongly class- 
ed as Ryotwari by the Govt, and for which pattas 
were issued to the ryots is decreed to the inamdar 
and symbolical delivery is made in executnm 01 
the decree a suit brought to oust the ryotwan 
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tenants within 12 years of the delivery of posses- 
sion which was acquiesced in by the tenants is 
not barred by limitation. 

(Per Spencer, J.)— The Ryotwari tenants, 
when they attorned to Government could not 
simultaneously prescribe for any title which could 
enure after the title of the Govenment was nega- 
tived in the suit of a tliird party, and so long as 
they were tenants of the plaintiff or her prcdeces- 
sors-in-interest, their possession was not adverse 
to that of the landlord. A Ryotwari Pattadar 
does not acquire any rights against the Govern- 
ment greater than what he gets at the initial grant 
of Patta. 

Per Phillips, J —The original possession of the 
Ryotwari tenants having been terminated by deli- 
very in execution any fresh title could be acquired 
by actual possession only after the expiry of 12 
years after the symbolical delivery. 41 Ind. 
Gas. 167 (Mad.). 

Art. 144 — Starting point — Symbolical deli- 
very — Onus on defendants. 

Where plaintiff liad obtained symbolical posses- 
sion in execution of a decree against the defen- 
dants the onus of proving that the defendants have 
been in adverse possession for the statutory period 
is upon the defendants. 2 Lah.L.J. 91. 

Art. 144— Starting point — Revenue Sale— 

Bengal Revenue Sales Law Act (11 of 1859) 

Purchaser i£ claims through defaulter— Adverse 
possession against defaulter if adverse against 
purchaser. 

A purchaser under the Revenue Sale Law pur- 
chases the share and not the riglit, title and inte- 
rest of the defaulter. He does not claim under 
or through the defaulter and hence in a suit for 
possession by a purchaser who has not been in 
possession since his purchase, the defendant must 
show adverse possession for more than 12 years 
against the plaintiff as the adverse possession 
against the defaulter cannot be tacked on to ad- 
verse possession against plaintiff. 15 C.L.J. 436 
= 16 C.W.N. 587=14 Ind Gas. 219. 

Art. 144 — Starting point — Symbolical pos- 
session — Effect of. 

Symbolical possession is effective against a 
judgment-debtor though not so against a stranger 
to the suit. 17 C.W.N. 324=18 Ind. Gas. 7S1. 

Art. 144 — Starting point — Symbolical deli- 
very — Decree-holder — Suit for possession against 
judgment-debtor — Limitation. 

Where the decree-holder in execution of a 
decree for possession is given formal possession 
the judgment-debtor remaining in actual posses- 
sion, the possession of the decree-holder is 
deemed actual or legal possession in the eye of 
law and he can bring a fresh suit for possession 
within 12 years. 19 A. 499, Appl. 10 Ind' Cas. 
319 (All.). 

——Art. 144— Starting point — Symbolical pos- 
sosaion — Effect on trespassers possession. 

An auction-purchaser was given formal but not 
actual possession of the judgment-debtor's pro- 
perty which was at that time in possession of a 
trespasser; the judgment-debtor subsequently 
recovered the property; 

Hdd, the auction-purchaser can recover the 
fame within 12 years of the date on which the 
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judgment-debtor obtained possession from tlic 
trespasser. 5 Ind. Cas. 273 (All.). 

Arts. 142 and 144— Suit for possession by 

vendee from mortgagee-purchaser against a ven- 
dee from mortgagor not impleaded in suit — Sym- 
bolical possession, delivery of. 

Delivery of symbolical possession does not ope- 
rate as an ouster against a stranger in posses- 
sion, and a suit for possession by a purcliaser 
from the mortgagee-purchaser against a purcha- 
ser from the mortgagor who, though in posses- 
sion, has not been impleaded in the suit, is barred 
if not brought within 12 years from the date of the 
mortgage decree. (1907) 7 C.L.J. 640. 
—Arts. 142 and 144— Suit by auction-purchaser 
for possession— Symbolical possession — Starting 
point . 

Time begins to run not from the date ?f sale 
at which the plaintiff purchased tlie property but 
from the time when the plaintiff obtained symbo- 
lical possession of the same, and a suit brouglit 
by the plaintiff within twelve years from such 
date for establishment of his riglit by purchase is 
not barred by limitation. (1906) 5 C.L.J. 55. 

-Art . 144 — Symbolical possession — Judgment- 
creditor and judgment-debtor — Limitation. 

As between the judgment-creditor or his assigns 
on one side and the judgment-debtor or his licirs 
on the other, symbolical possession under the exe- 
cution of a decree is as good as actual possession 
to give the purchaser or his assigns the right to 
bring his suit for possession within twelve years 
from that date. (1900) 25 B. 358=2 Bom. L. 
R. 1087. Also 27 M. 262 ; 7 C.L.J. 640. 

—Arts. 142 and 144— Decree for possession — 
Failure to execute — Effect of. 

Though a decree for possession has become in- 
capable of execution on account of failure to ap- 
ply for execution within limitation, the riglit esta- 
bIi^hed by the decree remains. 35 Bom. 79, Foil. 

But the right cannot be the basis of a subsequent 
suit, and the plaintiff, who has neglected to exe- 
cute the decree till it is time-barred, cannot any 
the more on that account bring another suit for 
possession whether founded on the decree or on 
the continued occupation of the property by the 
defendant. 5 Bom. 382, Foil. 114 Ind. Cas. 
269=30 Bom.L.R. 1583. 

■ Arts. 142 and 144— Grant for maintenanccr— 
Grantor obtaining decree for resuming possession 
of property granted but, possession remaining with 
grantee even thereafter for more than 12 years— 
Suit by grantor for possession is barred. A. I. 

R. 1924 Pat. 721, affir. 109 Ind. Cas. 818=9 Pat.L. 

T. 483=48 C.L.J. 104=28 M.L.W. 24=13 Bom. 
L.R. 1372=A.I.R. 1928 P.C. 165=55 M.L.J. 
251 (P.C.). 

5. Burden of proof. 

See also NOTE 14. 

(a) General. 

(b) Adverse possession. 

(c) Possession within twelve years. 

5. (a) Burden of proof— (General) . 

—Art. 142— Plaintiff out of possession— Need 
for proof of subsisting title, ^ 
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A plaintiff out of possession cannot succeed in 
a suit for possession witliout proof of title. This 
title which he must prove is not title anterior to 
the suit. It wouhl not be enough to prove that 
plaintiii had title say 15 or 20 years before suit. 
It sliould be a sub.'isting title. A subsisting title 
would involve proof of title in addition to posses- 
sion within 12 years. If, therefore, a plaintiff 
bases the case on the permissive character of his 
defendant’s possession and fails to prove it. he 
may succeed it his title and possession within 12 
years have been proved. It is only on proof of 
subsisting title that a defendant can be called upon 
to prove liis adverse possession. It would not be 
necessary to go into the question of defendant's 
adverse possession if plaintiff has not proved his 
subsisting title in tlie suit property. I. I.. R. 
(1940) Mad. 953 (F.B.), Foil. A.I.R. 1950 
Assam .55. 


Arts. 142 and 144 — Proof that plaintiff has 

subsisting title — Necessity of — Plaintiff alleging 
ownership and prior possession — Defendant claim- 
ing title by transfer — Presumption. 

\Vl)en a man sues for the possession of pro- 
perty, whicl) is in the possession of another, he 
must show that lie has a subsisting title to the 
property. It is not enough for him to show that 
lie once had a title to that property. One of the 
ways in wliich he can show that he has a subsist- 
ing title is to bring evidence to show that he once 
owned the property, and that at the time he was 
unlawfully <lispossessed, he was still the owner 
of that property. It cannot be said that the pre- 
sumption always is that where a man has once 
been the owner of land, he continues to be owner 
of the land. 

Where the plaintiff to a suit for possession al- 
leges prior possession and ownership and the de- 
fendant puts forward a title to land by way of a 
definite transfer, no presumption can arise in 
favour of tlie continuance of the plaintiff’s anterior 
ownership, and on his failing to prov.e the per- 
missive nature of the occupation, the plaintiff can- 
not succeed without at first siiowing that he had 
been in possession within twelve years of bringing 
the suit. 8 Rang. 516=A.I.R. 1936 Rang. 124 
= 161 Ind. Cas. 833. 

—Arts. 142 and 144 — Suit for possession— Plain- 


tiff proving title. 

It cannot be said that in every suit for posses- 
sion where the plaintiff had established his title, it 
iies on the defendant to prove his adverse posses- 
sion, even though the plaintiff had come into Court 
alleffinii his possession and dispossession. 8 R. 

ll. 879=A. I. R. 1936 Lah. 208=17 L. 449= 38 
P.L'.R. 988=162 Ind. Cas. 330. 


Arts. 144 and 142— Suit based on title— Bur- 

dwi of proof of adverse possession. 

When a plaintiff comes into Court relying upon 
his title, it is not necessary for him, as in a Mse 
failing under Art. 142, to prove that he had been 
in possession at a period within twelve years prior 
to the commencement of the suit. It is sufficient 
if the plaintiff establishes a prima facie title and 
it is then for the defendant to substantiate 
of adverse possession. 34 P.L.R. 163=^A.I.R* 
1933 Lah. 105=141 Ind, Cas. 234. 

—Arts. 144 and 142— Suit on title— Onus. 

A suit based on title and not prior possession 


5. Burden of proof. 



and dispossession falls under Art. 144 and not 
under Art. 142 and it is not necessary for the 
plaintiff, whose title has been established, to prove 
his own possession within twelve years. The 
onus is on the defendant to prove adverse posses- 
sion. 

Art. 142 is restricted to suits which are in terms 
and substance based on the plaintiff's prior pos- 
session which he has lost by dispossessi^ or 
continuance of possession. 15 R.D. 5'66=8 O- 
W. N. 921=A.I.R. 1931 Oudh 382=134 Ind. 

Cas. 599. 

Arts. 142 and 144— In cases falling under Art. 

142, the claimant must prove his possession within 
12 years next preceding the date of the institu- 
tion of the suit and in cases that nature, an 
enquiry into the question of adverse possession 
is irrelevant. 

In cases falling under Art. 144, where the de- 
fence is one of title acquired by adverse posses- 
sion for more than 12 years, it is not necessary for 
the plaintiff to prove his possession within 12 years 
from the commencement of the suit. A. I. R- 
1931 Oudh 177=8 O.W.N. 349=136 Ind. Cas. 

642. 

Art. 144 — Where plaintiff claims as heir to a 

life-holder who is not heard of since over 7 years 
and defendants are in possession for over 12 years. 
Art. 144 applies and plaintiff must prove date of 
death within 12 years of suit. 12 M.I.A. 342; 
5 Cal. 36, Appr. 93 Ind. Cas. 280=5 Pat. 312 
•=53 I. A. 24=24 A.L.J. 105=1926 M.W.N. 203 
= 7 P.L.r. 163=3 O.W.N. 335=43 C.L.J. 249 
=28 Bom.L.R. 855=30 C.W.N. 721=A.I.R. 
1926 P.C. 9=50 M.L.J. 289 (P.C.). 


5. (b) Burden of proof — Adverse possession. 


Art. 144 — Plaintiff establishing relationship of 

landlord and tenant — Defendant must prove ouster. 

Where in a suit for ejectment the Court finds 
that the defendants’ occupation is not independent 
of the plaintiff that is to say, not on his own 
independent title but as a tenant under the plain- 
tiff it is necessary for tlie defendant, in order to 
succeed, to establish ouster, that is, assertion of 
hostile title as against the plaintiff and claiming 
title on his own account and after such assertion 
to the knowledge of the plaintiff, his remaining in 
possession for the statutory period of 12 years or 
more. A.I.R. 1946 Pat. 185=12 B.R, 260=222 
Ind. Cas. 378. 


Art. 144 — Burden of proof — AdvCrsq posses- 

uon . 

Per Malik, J.— It is for the person claiming 
idversc possession to prove that such possession 
ivas adequate in continuity, in publicity and in ex- 
tent. (1945) A.L.J. 11=1. L.R. (1945) All. 
75=A.I.R. 1945 All. 121=1945 A.W.R. (H.C.) 
n4=222 Ind. Cas. 196. 

-Art. 144 — Plea of ouster. 


Suit for mandatory injunction for removal ot 
onstruction — Plaintiff proving dispossession -mtn- 
n 12 years— Plea of ouster— The burden is on de- 
endant to establish exclusive possession from a 
late beyond 12 years. 1942 O.W.N. 281 (All ). 

^Art. 144— The burden of establishing title to 

iroperty by reason of possession for a certain re- 
quisite period lies upon the person who asserts 
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such possession. It would be contrary to all 
legal principles to permit the squatter to put the 
owner to a negative proof upon the point of 
possession. 

Where during Hie course of pleadings the ac- 
quisition of tenancy is expressly given up, a per- 
son havii^g a title can no doubt be defeated by 
proving adverse possession but it roust be shown 
how and when possession began adversely for the 
period of twelve jxars. otherwise the title-holder 
succeeds. 19 N.L.J. 78=167 Ind. Cas. 801. 

—Arts. 144 and 142 — Suit by proprietary body 
against occupiers of shamilat. 

Where, in a suit by some of the proprietors of 
a village for ejectment of the defendants who had 
been cultivating portions of the shamilat for a con- 
siderable time, the defendants denied the title of 
the proprietary body and claimed the land as 
theirs: 

Held, that the suit was governed by Art. 144 
and not by Art. 142, and the onus was on the de- 
fendants to prove adverse possession for 12 years. 

In a suit which does fall under Art. 142, the 
fact that the date of dispossession is not given or 
proved is immaterial, for, if the plaintiff can show 
possession within twelve years, the fact that he 
isi not in possession at the time he institutes his 
suit establishes that sometime in the interval he 
has been dispossessed. A.I.R. 1934 Lah. 245= 
144 Ind. Cas. 72. 

Art. 144 — Adverse possession — Onus. 

Per Wort, J. — In a case under Art. 144, the 
onus is upon the defendants to show that they had 
got a title at the time of action by adverse posses- 
sion. 13P.L.T. 121 = 11 Pat. 165=A.I.R. 1932 
Pat. 145=142 Ind. Cas. 246. 

Art. 144 — Burden of proof — Plaintiff basing 

claim on title— Onus is on defendant to prove ad- 
verse possession. 

The rule that the onus Is upon plaintiffs to prove 
their possession prior to the time when they were 
admittedly dispossessed applies only to the rase 
of a plaintiff basing his claim on dispossession. 
Consequently, where plaintiff bases his claim on 
title it Is for the defendant to establish his adverse 
possession over a pcuod of twelve years. 41 
AH. 669, Foil. 122 Ind. Cas. 81=31 P.L.R. 231 
A.I.R. 1930 Lah. 608. 

—Art. 144~-Sutt for possession based on title— 
Suit is governed by Art. 144 and if defendant 
sets up adverse possession, burden is on him to 
make out ^is case, not for plaintiff to make out' 
possession, within limitation. 7 O.W.N. 504= 
A.I.R. 1930 Oudh 310 =126 Ind. Cas. 703. 

-~Art. 14^Plea of adverse possession— Defen- 
dant must prove. 

In a case where the suit is resisted on ground 
of acquisition of title by adverse possession, it is 
not for the plaintiff to prove his possession within 
12 years. The paramount question is of title and 
if the title vests in the plaintiff he is entitled 
to succeed, even if he fails to establish any alleged 
tenancy or license by the defendant, unless the de- 
fendant is able to establish his adverse posses- 
sion under Art. 144. A.I.R. 1927 Lah. 32; A. 
I.R. 1927 Lah. 70 and A.I.R. 1916 P.C. 21, 
Foil. 117 Ind. Cat. 3B4 (Lab.). 


Art. 144 — Sait on title— Defendant to prove 

adverse possession. 

Plaintiffs were the owners of the laud iu suit 
and the defendants were in possession. Plain- 
tiffs filed a suit for possession. The defendants 
contended that they held land in their own rights 
by adverse possession for more th.an 40 years. It 
was found that the land remained uncultivated 
from the year 1907 to 1919 and the suit was 
brought on 31st August, 1921. All along in the 
Jamabandi the plaintiffs had been described as 
owners and defendants as in possession, 

Held, that the onus of proving adverse posses- 
sion lay on the defendants and the suit was gov- 
erned by Art. 144. and not by Art. 142. A. I. 
R. 1916 P.C. 21. Foil. A.I.R. 1929 Lah. 596. 

-Art. 144 — Burden of proof- Adverse posses- 
sion. 

The onus of establishing title to property by 
reason of po'^session for a certain requisite period 
lies upon the person asserting such possession. 

A.I.R. 1916 P.C. 21. Foil. 100 Ind. Cas. 336= 

9 L.L.J. 9=28 P.L.R. 55=A.I.R. 1927 Lah. 
777. 

-—-Art. 144— Where in a case under Art 144 
plaintiff's title is proved, the burden of proving 
adverse possession is on the defendant. 97 Jnd. 
Cas. 135=8 P.L.T. 129. 

—Art. 144 — Plaintiff proving title — Defendant 
must prove adverse possession for 12 years. A. I. 
R. 1924 Oudh 286 and 30 Mad. 617 (P.C.) Foil. 

94 Ind. Cas. 855 (Oudh). 

Art. 144— Title of plaintiff proved or admit- 
ted — Defendant must prove adverse possession for 
12 years. 

Where a plaintiff sues on the strength of his 
title without any reference to prior possession or 
dispossession in such a case it would seem that on 
the proper construction of Art. 144, the plaintiff 
would be entitled to succeed on proof of his title, 
unless the defendant is able to displace it by proof 
of adverse possession bv himself or his prcdeces- 
sor-in-title for the whole statutory period. In a 
suit falling within Art. 144 the initial omis on 
plaintiff is to establish his title and he is not un- 
der an obligation to prove his possession within 
12 years of the suit. On the contrary, when the 
plaintiff’s title has been proved or is admitted, 
the burden is on defendant to establish t’lat he, 
or persons through whom he claims has or have 
been in possession adverse to the plaintiff for over 
12 years before the suit. The defendant must 
also prove when his possession became adverse. 

It is settled law that the onus of establishing 
title to property by reason of possession for a 
certain requisite period lies on the person assert- 
ing such possession. 39 Mad. 617 (P C.), Foil. 

92 Ind. Cas. 825=29 O.C. 131=13 O.L.J. 400 
=A.I.R. 1926 Oudh 313. 

—Art. 144— Plaintiff need prove only titl^- 
Onus is on defendant to prove advene possessioR 
for 12 yean. 

In cases falling under Art. 144 where the de- 
fence is one of title acquired by adverse posses- 
sion for more than 12 years it is not necessary for 
the plaintiff to prove his possession within 12 
years from the commencement of the suit. So 
far as the onus on the claimant in such a case lies 
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it 13 satisfied by proof of title, and it is then for 
the defendant to establish liis plea of adverse pos- 
session before the suit can be dismissed as barred 
bv limitation. .10 Mad. 617 and 41 AH. 609, 
Foil. 70 Ind, Ca^. 964=27 O.C. 1.10=11 O.L. 
.1. 251 = .\,I.R. 1925 Oudh 42. 

Art, 144 — Where the title was shown lo be 

with the plaintiffs. 

Held, it was for the defendants to prove iheir 
adverse possession. 5 L.R.A, Civ. 354=A.I. 
R. 1034 All. 924. 

Art, 144 — When the dispossession by defen- 
dants is witliiii 12 years of the suit the onus of 
proving adverse possession is on the defendants. 
79 Ind. Cas. 1038=A.I.R. 1924 Cal. 977. 

■ Arts. 144 and 142— Adverse possession— 
Burden of proof. 

Where the plaintiff was a reversioner of the 
persons who were previously in possession of the 
property, 

Held, that title was with them and it is for the 
defendants wlio seek to avoid that title on a. plea 
of adverse possession to establish it. 77 Ind. 
Cas. 705=A.I.R. 1923 All. 563. 

—Art. 144 — Title of plaintiff proved — Onus is 
on defendant to prove adverse possession — Pos- 
session to be adverse must have all the qualities 
of adequacy, continuity and exclusiveness. 77 
Ind. Cas. 564=36 C.L.J. 472=A I.R. 1923 
Cal. 82. 

^Art. 144 — Plaintiff proving title — Defendant 

to prove adverse possession. 

In a suit by an inam certificate-holder to reco- 
ver possession of lands alienated by the predeces- 
sor, defendant admitted the title of the plaintiff’s 
predecessors, but sought to show that title was 
extinguished by adverse possession. 

Held, that Art, 144 of the Limitation Act is 
applicable and it was for defendant to show when 
his alleged possession under the article became 
adverse. 59 Ind. Cas. 473 (Nag.). 

- Art. 144 — Proof of title — Adverse possession. 
Proof of identity together with the absence of 

evidence by the defendant does not establish a 
title to property, when the plaintiff claiming it w’as 
absent for 40 years. He must let in strong and 
cogent evidence to satisfy the court as to his 
title. 50 Ind. Cas. 870 (Cal.). 

Art. 144 — Proof of title — Onus. 

In a suit for possession without disposs«sion, 
the burden of proof is on plaintiff to prove title 
and that defendants’ possession is not adverse, is 
shifted by a prima facie case but not by a mere 
entry of his name in the revenue record. 42 Ind. 
Cas. 890 (L.B.). 

— Art. 1 44 — Adverse possession — Onus. 

Where Art. 144 applies it is for the plaintiff to 

prove his title and th^n the onus of adverse pos- 
session lies on the defendant. 9 Bur.L.T. 84= 
32 Ind. Cas. 568. 

Art . 144 — Adverse possession — Onus . 

To invoke the aid of Art. 144, it lies upon the 
defendant to show that his possession Jjwame ad- 
verse to the plaintiff not less than twelve years 
before suit. (1903) S Bom. L. R. 742. Also 
(1910) 34 Mad. 402=20 M.L.J. 323=5 Ind. 
Cas. 491. • 


- — Art. 14^— Time when adverse possession 
commences — Onus . 

When in a suit for possession a defendant sets 
up adver.'e possession under Art. 144, Limitation 
Act, he must show when the adverse possession 
commenced. (1902) 4 Bom.L.R. 99=26 Bom . 
442. 


5. (c) Burden of proof — Possession within 

twelve years. 

Art . 142 — Suit or jjossession — Burden of 

proving dispossession within 12 years of suit. 

Where a plaintiff suing for possession has been 
found to have been dispossessed or his discon- 
tinued possession on a certain date, the burden 
lies on him to prove that the suit was brought by 
him within twelve years of that date, and upon 
his failure to discharge the burden, his suit is 
liable to be dismissed by reason of Art. 142, 
Limitation Act. A. I.R. 1950 Assam 57. 


•Art. 142 — Proof of possession within 12 
years of suit — Declaratory decree. 

A declaratory decree pure and simpHciter or 
even^ a decree for possession not effectively exe- 
cuted cannot satisfy the requirement of proof of 
possession within 12 years of suit which is laid 
down by Art. 142. 1949 M.W.N. 252=A.I. 

R. 1949 Mad. 673=62 L.W. 253=(1949)' 1 M.L. 


J. 428. 

Art. 142 — Plaintiff alleging dispossession by 

defendant — If can succeed on proof of disconti- 
nuance of possession. 

In a suit governed by Art. 142 of the Limita- 
tion Act, the plaintiff has to establish that his 
suit is within 12 years from the date of ms dis- 
possession or discontinuance of possession on bis 
part. If he avers in the plaint that the cause or 
action for the suit took place on the date he was 
dispossessed by the defendant, the question ot 
discontinuance of possession does not arise for 
consideration. If he fails to prove dispossession 
by the defendant on the date alleged, the require 
ments of law will be satisfied if it is found that 
the plaintiff was in possession till some time with- 
in twelve years of the suit. In such a case the 
plaintiff is in fact allowed to prove a case of dis- 
continuance of possession rather than disposses- 
sion. It would be more a question rule of plead- 
ings and fairness of the trial rather than a 
tion of law to determine whether the plaimitt 
should be permitted to take a stand on ^ ® 
native provided by law but not pleaded by hirn. 
Even if a case of discontinuance of possession be 
acceded to him, he will have to prove specincally 
how and by what act of the defendant and when 
the discontinuance of possession took i^ace. A.i. 
R. 1948 Pat. 391. 

Art. 142 — Possession within statutory 

—Proof — Possession shown in Record, of Rights 
—Value of— Presumption as to continuity of pos- 
session . 

A plaintiff suing for possession alleging dispos- 
session by the defendant, must prove his jwsses- 
sion within the statutory period. If he relies on 
the Record of Rights, the actual presumpUon 01 
correctness which it carries is merely that he was 
in possession at the time the record was made. 
■The general, rule of evidence in favour of pr«6um- 
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ing the continuity of things shown to exist at a 
pnor date cannot be availed of in suits for ?jict- 
mcnt. A.I.R. 1947 Pat. 475. 

■ ■ Art. 142 — Plaintiff must prove possession 
within twelve years of dispossession. 

A suit for possession by the plaintiff alleging 
possession of his predecessor-in-interest, till dis- 
possession by the defendant falls under Art. 142 
and the plaintiff must prove liis possession within 
twelve years of the alleged dispossession. A.l. 
R. 1941 Cal. 632=197 Ind. Cas. 756. 


Art . 142 — Dispossession — Onus . 

Where the plaintiffs come to Court on a case 
of dispossession, Art. 142 is applicable. The 
onus is on the plaintiffs to prove that they were 
in possession within twelve years of the suit. A. 
I.R. 1941 Cal. 193=72 C.L.J. 320=44 C.W.N. 
935=195 Ind. Cas. 412. 

Art. 142 — Burden is on plaintiff. 

Art. 142 applies to a suit for possession based 
on title where the plaintiff alleges his dispossession 
and the plaintiff has to prove his possession with- 
in 12 years of the suit. 1941 O.W.N. 615 = 1941 
R.D. 466=A.I.R. 1941 Oudh 415=193 Ind. 
Cas. 686. 

Art. 142 — In a suit to which Art. 142 applies 

the onus lies on the plaintiffs having established 
their title to prove tliat they had been in posses- 
sion, whether actual or constructive within 12 
years before the institution of the suit. A.I.R. 
1940 All. 428=1940 A.W.R. 387=191 Ind. Cas. 

602. 

Art. 142 — Onus is on plaintiff. 

Where a plaintiff who has purchased a tenure 
in a certificate sale brings a suit for possesion on 
‘he ground that he had obtained khas possession 
but was subsequently dispossessed by the defen- 
dants and the defendants maintain that they li.id 
been in possession as tenants under the original 
owner and have continued in possession ever 
since, the onus is on the plaintiff to prove that he 
was in khas possession of the land within 12 y®ars 
of the date of the suit. A.I.R. 1940 Cal. 194= 
70 e.L.J. 539=189 Ind. Cas. 540. 


Arts 142 and 144— The plaintiff must prove 

his possession within twelve of Oie institu-. 

tion of the suit for possession. (1940) 42 

R. 497. 

Arts. 142 and 144— Co-sharers — Possession 

within 12 years— Onus on plaintiff. 

Even in the case of a suit by a co-sharer it is 
incumbent on the plaintiff to prove that he was hi 
possession of the land in dispute within twelve 
years before the institution of the suit. (19^)) ^ 
P.L.R. 497. 

—Arts. 142 aiid 144— Onus is on plaintiff— Pos* 
session within 12 years. 

A plaintiff who Is suing for possession of pr<^ 
perty in the occupation of another cannot rest his 
case on title alone. He must show that he has 
exercised rights of ownership by being in posses- 
sion within 12 years of suit. The burden then 
lies upon the plaintiff to prove that he was in pos- 
session within 12 years of suit and not upon the 
defendant to prove adverse possession for a period 
^12years. (1940) 2 M.L.J. 190=52 

M.W.N. 747=A.l.R. 1940 Mad. 798= 


I.L.R. (1940) Mad. 953=192 Ind. Cas. 438 (F. 

B ) 

Overrules (1) A.I.R. 1927 Mad. 287-99 Ind. 
Cas. 312. (2) A.I.R. 1925 Mad. 834=87 Ind. 

Cas. 386. 

Arts. 142 and 144 — Plaintiff to prove posses- 

sion. 

If a plaintiff sues for possession alleging dispos- 
session (and if the cause of action is disposses- 
sion, he must truthfully allege it), he must, all 
question of title apart, prove possesion withm 12 
years or his suit is barred by time. The defendant 
need not in that case, prove adverse possession. 
It is not necessary for the plaintiff to prove pos- 
session on a particular day ; proof 
within twelve years is enough. A.I.R. 1940 bind 
49 =188 Ind. Cas. 107=1. L. R. (1939) Kar. 
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lArt. 142— Independent trespassers in continu- 
ous possession for more than twelve years— Suit 
by owner falling under Art. 142 is barred. 

The wording of Art. 142 shows clearly that the 
burden of proving that he has been in possession 
of the property in dispute within twelve years oj 
the institution of his suit rests on the plaintiff and 
he cannot be held to have discharged this burden 
by showing that the defendant had not been in 
possession for a period of twelve years, but that 
trespassers other than the defendant had occupied 
the land within a period of twelve years from the 
institution of the suit. If independent trespassers 
have been in continuous possession without a 
break for more than twelve years, the plaintiff's 
suit falling under Art. 142 is barred by limitation. 
A.I.R. 1939 Lah. 217=41 P.L.R. 538=1. L.R. 
(1939) Lah. 399=184 Ind. Cas. 179. 

—Arts. 142 and 144— In a case which falls under 
Art. 142, the plaintiff must prove not only title 
hut also po; session within 12 years of suit. Rut 
before that article can apply, it must be shown 
cither that the plaintiff was dispossessed or that 
he discontinued the possession. This can be esta- 
blished cither by the facts admitted in the plaint 
or pleadings, or if not admitted there, then by 
\he facts actually found. But unless that is done, 
the case cannot come under Art. 142 and so the 
residuary Art. 144 would apply. A.I.R. 1939 
Nag. 7=1938 N.L.J. 418=1. L.R. (1941) Nag. 

655=181 Ind. Cas. 203. 

, Art. 142 — Plaintiff proving h»s Onus to 

prove dispossession, if shifts on defendant. 

Where a suit for declaration of title and reco- 
very of possession of certain property is brought 
by the plaintiff on the ground that while in pos- 
session of the property, he was dispossessed by 
the defendants within 12 years of the date of the 
suit, it is governed by Art. 142. 

In cases under Art. 142, although the plaintiff’s 
title is proved, the onus is on the plaintiff to show 
that he was in possession within 12 years of the 
suit. The onus is not on the defendants to show 
that the plaintiff lost his title by adverse posses- 
sion on the part of the defendants. 

Where a suit for possession is> brought about 11 
years IT months and 26 days from the date of the 
dispossession, and the defendants have admitleJly 
been in adverse possession for over 11 vears II 
months, the onus lies heavily on the plaintiff to 
- show that he was in possession within 12 year& of 


1967 LIMITATION ACT (1908), ARTS. 142 and 144 — 5. Burden of proof. 1968 


the date of the ?uit. 66 C.L.T. 359=A. I. R. 
1938 Cal. 206=175 Ind. Cas. 247. 

——Art. 142 — Nature of proof. 

A plaintiff nvIio coinc-; into Court and asks for 
possession is bour.d to disclose a title to the pro- 
perty or at the very least prior possession and a 
vague statement to he effect that the land “came 
into the ownership of the plaintiff” without dis- 
closing liow, is not a disclosure of title, not even 
of possessory title. 

Art. 142, Limitation Act, applies to a suit 
brought for possession of property after its dis- 
possession by the defendant, and the article ap- 
plies, irrespective of the allegation in the plaint, 
the moment the plaintiff establishes dispossession 
or discoutinuance pf possession though he can 
assign no date to it. The onus is on the plaintiff 
to prove not only his title but also possession with- 
in 12 years of suit. A.I.R. 1937 Nag. 129=1. 
L.R. (1937) Nag. 254=171 Ind. Cas. 271. 

Art. 142— Nature of proof— Land capable only 

of occasional occupation. 

Though, in a suit for ejectment, the plaintiff 
must prove his possession within 12 years of the 
suit, the nature of proof will vary according to 
the nature and circumstances of the land in suit. 
If the land is of such a nature that it can hardly 
only be occasionally occupied, then it will be im- 
possible for the plaintiff to prove continuous pos- 
session over it, and in such & case, the presumption 
of title following possession is available to the 

plaintiff. A.I.R. 1937 Pat. 422=3 B.R. 711 = 
170 Ind. Cas. 385. 

Art. 142— Suit by owner alleging disposscs- 

gion — Possession and di.spossession within 12 
years mus'' be proved. 38 P.L.R. 365. 

Art. 142— Plaintiff’s case for possession based 

on dispossession . 

Where the plaintiff's case is one for possession 
based on dispossession, it falls within the terms 
of Art. 142, and the burden is upon the phaintiff 
to establish his possession within limitation. 1935 
O.W.N. 8=1935 R.D. 12=10 Luck. S13=.A.I. 
R. 1935 Oudh 88=153 Ind. Cas. 371. 

Arts. 142 and 144 — Plaintiff proving his title 

—Defendant may prove adverse possession — Plain- 
tiff failing to prove possession though asked to 
do so: 

Held, plaintiff cannot object that burden was 
wrongly put on him and claim that his possession 
should be presumed from title. A.I.R. 1934 Lah. 
1019 (2). 

Arts. 144 and 142 — Suit based on title — Pos- 
session within twelve years of date of suit— Whe- 
ther should be proved by plaintiff. 

A suit for possession of immovable property 
based on the plaintiff’ sjitle and alleging that shortly 
before the plaint his title was denied by the de- 
fendant who was in possssion and who alleged that 
he himself was the owner is governed for purposes 
of limitation by Art. 144 and not by Art. 142. 
In such a suit, it is not necessary for the plaintiff 
to prove that he has been in possession within 
twelve years of date of suit. (1933) A.L.J. 105 
=55 A. 209=A.I.R. 1933 All. Z7S=143 Ind. Cas. 
497. 

—Art. 142 — ^Where, in a suit for possession, the 
plaintiff alleges that he has been recently dispos- 


sessed, the suit falls witliin Art. 142, and it is not 
for the defendant to prove his adverse possession 
for more than twelve years but for the plaintiff 
to prove his possession and dispossession by tho 
defendant. A. I. R. 1933 Lah. 627=143 Ind. 
Cas. 428. 

Art. 142 — Date of dispossession, proof of. 

Where the plaintiff claimed legal title to certain 
lands and alleged that the defendants had entered 
upon these lands and interrupted her possession: 

Held, that in order to enable her to sue for re- 
covery, it was incumbent upon her to show not 
only that she had a good title but also that the 
date of dispossession was less than twelve years 
from the date of filing the suit; and that as the 
plaint clearly alleged title and dispossession, Art. 
142 applied to the case and not Art. 144. A.I.R. 
1933 Rang. 48=144 Ind. Cas. 274. 

Art. 142 — Suit for possession — Possession 

within twelve years — Onus of proof — Proof of 
title — Neither party able to prove possession — 
Onus, whether discharged— Presumption of posses- 
sion from title. 

As a general rule where the plaintiff seeks on 
the strength of title and dispossession to oust de- 
fendant in possession, he must prove possession 
within 12 years of suit. 

But when each party who claims possession is 
unable to prove any act of effective possession and, 
therefore, the normal method of possession is not 
referable to any such act, possession must follow 
title, since the defendant is no more able ihan the 
plaintiff to claim effective possession for 12 years 
before the suit. Possession in such circumstances 
is with the party holding title and he should not 
be deprived of what he has acquired merely be- 
cause he, equally with the other side, has e.'cagge- 
rated his case in the pleadings by alleging definite 
act of possession and has failed to prove this. 
A.I.R. 1931 Mad. 644=33 L.W. 747=61 M.L. 
J. 224=54 M. 622=133 Ind. Cas. 9. 

—Arts 142 and 144 — If, in a suit for possession, 
the plaintiff fails to show that he was in posses- 
sion of the property within 12 years from the date 
of the filing of the plaint, the suit must be held to 
be time-barred. 8 O.W.N. 797=134 Ind. Cas. 
475. 

Art . 142 — Claimant must prove his possesion 

within 12 years — Inquiry into question of adverse 
possession is irrelevant. 

In cases falling under Art. 142 the claimant 
must prove his possession within 12 years next 
preceding the date of the institution of the smt 
and in cases of that nature an inquiry into the 
question of adverse possession is irrelevant. It >s 
not enough for the claimants to show an anterior 
title. The burden of proof is on him to prove 
possession at some time within 12 years next pre- 
ceding the suit and this would shift the burden on 
to the defence to show that they were entitled to 
rebain possession. 121 Ind. Cas. 84=6 O.W.N. 
908=A.I.R. 1930 Oudh 46=5 Luck. 410. 

Arts. 142 and 144 — Burden of proof— On 

whom lies. 

In suit under Art. 142 burden of proof lies on 
plaintiff and in suit under Art. 144 it lies on de- 
fendants — Suit for possession of land — Bat 
defendants proved to be _ owner at one time— 
Plaintiff in possession for last 15 or 20 jrears — 
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Plaintiff claiming that defendant obtained pos- 
session from him — Suit falls under Art. 1+2 and 
so if defendant’s possession is not proved to be 
permissive, plaintiff must prove that he was i»i 
possession within twelve years of suit. 117 Ind. 
Cas. 591=7 Rang. g5=A.I.R. 1929 Rang. 153. 
—Arts. 142 and 144 — Plaintiff sued for posses- 
sion on the grouhd that he was the owner of a 
house which, he alleged was lent to the defendant 
for temporary use. The latter denied the fact 
and the plaintiff was unable to prove it. 

Held, that the plaintiff ought to have proved 
possession within 12 years of the suit and the 
onus was not on the defendant to prove adverse 
possession. 41 All. 669, Not Foil. 115 Ind. 
Cas. 534=A.I.R. 1928 Lah. 896. 

Arts . 142 and 144 — Encroachment by defen- 
dant — Plaintiff to prove possession within 12 years 
—Plaintiff's title — Effect of. 

In a case of encroachment it is undoubtedly for 
the plaintiff to establish that his possession was 
within 12 years but that in the question of eviden- 
ce the initial fact of the plaintiff’s title comes to 
his aid, with greater or less force according to the 
circumstances established in evidence. 16 Cal. 
473 (P.C.) and 8 Bom.L.R. 400 (P.C.), Foil. 
115 Ind. Cas. 420=10 L.L.J. 517. 

Arts. 142 and 144 — Suit to eject defendants — 

Plaintiff to prove possession within 12 years of 
suit. 

Where in a case for possession by ejectment of 
the defendants who, it was alleged, had taken for- 
cible possession of the lands two years before the 
institution of the suit, it was expressly slated m 
the plaint that the defendants had no right 
whatsoever dispossess the plaintiffs, 

Held, that the burden of proving possession by 
the plaintiffs within 12 years of the institution of 
the suit MVRS on them, 109 Ind. Css. 320—9 L. 
L.J. 334=A.I.R. 1928 Lah. 32. 

Art. 142— Burden of proof— Extent — Proof 

of possession within 12 years and dispossession by 
defendant, is sufficient— Actual date of disposses- 
sion need not be proved. 

In a suit for possession under Art. 142 what 
has to be shown is possession and dispossession 
within twelve years, and to do so it is sufficient 
to prove possession within twelve years, which 
can usually be done by the revenue records, if 
unrebutted, and further, the absence of possession 
or rather the possession of the defendant on date 
of suit. The actual date of dispossession need 
not be proved. 109 Ind. Cas. 266=8 Lah. 655 
=29 P.L.R. 77=A.I.R. 1928 Lah. 98. 

—Art. 142 — In a suit for possession instituted 
on the allegation of possession and subsequent 
dispossession it is incumbent on the plaintiffs to 
establish that they had been in possession within 
12 years before the institution of the suit, and 
proof of an anterior title cannot relieve the plain- 
tiffs from showing their possession at some time 
within the statutory period of 12 years. 108 Ind. 
Cas. 732 (Cal.). 

— >Art. 142— Plaintiff must prove diapoaseasion 
within 12 years before auit. 

Tlie onus is not on defendants to prove that 
dispossession of the plaintiffs by defendants took 
place further back than 12 years from the begin- 
ning of the suit but it is for the plaintiffs to prove 


di.sposscssion witliin that period. 110 liul. Cas. 
623= A. I. R. 1928 Pat. 653. 

Art. 142 — Suit for possession alleging posses- 
sion and dispossession by the defendant — Plaintiff 
must prove his possession within 12 years, and 
not that defendant sliould prove adverse posses- 
sion for over 12 years. *08 Ind. Cas. 374=A. 
I.R. 1928 Lah. 704. 

Art. 142 — Burden of proof is on plaintiff. 

Where the plaintiffs allege possession and dis- 
possession the onus of proving that they had been 
in possession within 12 years before suit iS on 
them: and the fact that the land remained uncul- 
tivated for some harvests does not show that de- 
fcn<lants were not in possession for that period. 
107 Ind. Cas. "^79 (Lah.). 

Art. 142— Burden of proof — Land incapable 

of possession — Plaintiff must prove posseession 
within 12 years — When land is incapable of pos- 
session plaintiff must prove his title as well, and 
show that no one else was in possession. 

In an action for ejectment under Art. 142 the 
plaintiff has always to show that he was in pos- 
session within twelve years of suit. But in the 
case of land which cannot be availed of at all, 
such as jungle land, the plaintiff rhay show that 
he was in possession before 12 years and make a 
case by showing as an additional fact either that 
the land in question was incapable of possession 
by any one or that in fact no one was interfering 
with his right during the 12 years before .suit. It 
is possession, not user, that has to be shown. 
105 Ind. Cas. 309=31 C.W.N. 806=A.I.R. 
1928 Cal. 118. 

Arts. 142 and 144 — Burden of proof is on 

plaintiff — Declaratory decree in favour of 
plaintiff is not possession. 

Plaintiffs, owners of a onc-third shares in the 
land in suit, instituted a declaratory suit in res- 
pect of that share, founding their cause of action 
on a denial of their title in partition proceedings 
The suit was decreed. Plaintiffs subsequently 
instituted the suit for the possession of their one- 
third sliare. It was alleged in the plaint that 
after the previous suit had been decreed the 
plaintiffs had been receiving their share of the 
produce of the property till about a year before 
the date of the present suit. The plea of the de- 
fendants was adverse possession for more than 
twelve years. 

Held, that in order to succeed it was necessary 
for the plaintiffs to prove that they have been in 
possession of the property in suit at some time 
within twelve years from the institution thereof 
and that the mere fact that they had obtained a 
declaratory decree was not sufficient if they had 
not followed the declaratory decree by any action 
to make their title perfect by obtaining possession. 
45 P.R. 1914 and A. I.R. 1923 P.C. 175, FoU. 
99 Ind. Cas. 956=8 L.L.J. 572=28 P.L.R. 48. 

—Arts. 142 and 144 — Claimant must prove pos- 
session within 12 years of suit— Enquiry as to 
adverse possession is irrelevant. A. I.R. 1925 
Oudh 42, Foil. 98 Ind. Cas. 1061 (Oudh)!. 

Art. 142 — Suit for possession and diaposses- 
sion — Plaintiff must prove his possession within 
12 years- Ejectment . 98 Ind. Cas. 912=s.3I C. 
W.N. 60. 
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- Arts. 142 and 144 — Suit for ejectment — Plain- 
tiff must show that lie was in possession within 
12 years of suit. 5 P.L.J. 592, Expl. 97 Ind. 
Cas. 267 (Pat.). 

Art. 142 — Entry of defendants’ name as a 

tenant-at-will in Revenue Records — If olamtiff 
entitled to succeed. 

Wliere a plaintiff sues for possession alleging 
in the plaint dispossession he must prove that the 
disjiossession took place within 12 years of suit. 
The entry of the defendant as tenant-at-will in 
the Revenue Records does not entitle the plain- 
tiff to a decree on the ground, his pfissessioit 
cannot be advers-e. 89 Ind. Cas. 687 (Laii.). 

Arts. 142 and 144 — Plaintiff, a zamindar, sued 

for possession of a house. It was known defini- 
tely that it was occupied at one time by a person 
who was not a tenant or raiyat of the zamindar. 
Furthermore, it was known that at no time the 
plaintiff had actual possession of it. At no time 
had the defendant or his predecessors acknow- 
ledged the title of tlic zamindar or paid any rent, 
Held, that the suit could not succeed unless 
plaintiff proved possession within the statutory 
period. 89 Ind. Cas. 466=23 A.L.J. 874=6 L. 
R.A. Civ. 501=A.I.R. 1926 All. 82. 

—Arts. 142 and 144 — Onus of proof of posses- 
sion is on plaintiff — Question of adverse pos- 
session is irrelevant. 16 Cal. 473; 17 Cal. 137, 
Foil. 79 Ind. Cas. 964=27 O.C. 130=11 O.L. 
J. 2.S1=A.I.R. 1925 Oudh 42. 

Art. 142— Presumption of possession follow- 
ing title — When arises. 

Where the plaintiff sued for possession on the 
allegation of dispossession. 

Held, that Art. 142 is applicable and 'le is 
bound to prove possession within 12 years before 
suit. In order to prove this, he may rely on the 
presumption that possession of the lawful owner 
continues as long as the land is incapable of actual 
possession. But if he relies on this presumption 
he must prove that the land was incapable of ac- 
tual i/ossession with twelve years before suit. 78 
Ind. Cas. 679= 51 Cal. 669= 28 C.W.N. 637= 
A.I.R. 1924 Cal. 855. 

Art. 142 — Burden of proof — Dispossession of 

defendant within 12 years. 

Where the plaintiffs have not been in possession 
for more than 12 year.«, of land beyond the boun- 
dary line in dispute, determined by order of 
Revenue Officers 12 years back unless they can 
show that they had since that date dispossessed 
defendants, their suit is barred by limitation with 
respect to this land. 66 Ind. Cas. 471 = 1922 P. 
H.C.C. 114=3 P.L.T. 617=A.I.R. 1923 Pat. 
96. 

Arts. 142 and 144 — Possession within 12 

years must be proved. 

In a suit by plaintiff for possession of land on 
the declaration of plaintiff’s title to the same, 
plaintiff must show his possession with 12 years 
even assuming that the title is with him. 65 Ind. 
Cas. 914=A.I.R. 1923 Cal. 286. 

Arts. 142 and 144 — Plaintiff must prove pos- 
session within 12 years. 69 Ind. Cas. 883= A. I. 
R. 1923 Nag. 95. 

—Art. 142 — Where the plaintiff has been dis- 
possessed and the suit is one for recovery of pos- 


session, the onus is upon the plaintiff to prove 
that he was in possession within 12 years of the 
suit. 67 Ind. Cas. 673=26 C.W.N. 724=A.I. 
R. 1922 Cal. 557. 

Art. 142 — Plaintiff to succeed has to prove 

that he has a subsisting title at the date of the suit 
and not only that he is entitled to possession, 
that is, he has to prove that he had been dispos- 
sessed or had discontinued his possession, within 
a period of twelve years. 69 Ind. Cas. 171=4 h. 
L.J. 382=A.f.R. 1922 Lah. 432. 

Art. 142 — In a suit for possession after dis- 
possession, the plaintiff must show possession 
within the statutory period of 12 years. A.I.R. 
1922 Pat. 33. 

Arts. 142 and 144 — If the plaintiff, in a suit 

for possession on a declaration of title, fails to 
prove that he ever exercised possession within 12 
years before suit, and there is nothing to show 
that the land was not capable of ordinary occu- 
pation or cultivation, his suit is barred and the 
defendant need not prove adverse possession for 
12 years. 62 Ind. Cas. 707 (Cal.). 

Art. 142 — In a case for ejectment, the plain- 
tiff where the defendant is proved to be in posses- 
si' n must in addition to proving his title, make 
out that the dispossession took place within 12 
years of the .suit, that is to say, that he was in 
possession and dispossessed within that period. 

2 P.t.T. 55=1921 P. H.C.C. 118=A.I.R. 1921 
Pat. 158=58 Ind. Cas. 773. 

Art. 142 — Dispossession — Proof of within 

12 years. 

When a plaintiff sues for possession on the alle- 
gation that while in possession he was dispos- 
sessed by the defendant he must show the time 
of dispossession and he must bring the suit within 
twelve years from that date. 56 Ind. Cas. 40 
(Pat.). 

Art. 14a — Suit for alluvial land — Burden of 

proof. . 

Where a plea of limitation and denial of plaintirTJ 
title is set up in a suit for possession to accretions by 
alluvion, the onus is on plaintiff, to prove title and 
possession within limitation. To prove the latter how- 
ever it is sufficient to prove accrual within limitation 
or that though it had accrued before limitation it had 
remained within the limitation period waste land raising 
a presumption that possession followed tide. 15 C.W.N. 
887, foil. 34 All. 612=10 A.L.J. 190=17 Ind. Cas. 94. 

Art. 14a — Onus. 1 • .-ff 

In a case governed by Art. 142 the onus is on plmnun 
to show dispossession within 12 years be.fore suit, (igto) 
20 M.L.J. 306=6 Ind. Cas. 667. 

Art. 142 — Suit by vendee for possession of 

immovable property — Vendor out of possession 
Borden of proof. 

Where a vendee of immovable property sues for 
sion, his vendor not having been in possession at me 
time of the sale, it lies upon the plaintiff to show that 
his vendor was in possession at some period within 
years prior to the date of the suit. 16-B. 343> And 
when in such a case the property sold was a share in 
a house belonging to two spearated brothers. It was 
held that the possession of one of the brothers could not 
be taken to be on behalf of the absent vendor. (1904) 
28 A. 479=1906 A.W.N. 95=3 A.L.J. 334. 

■ ■ Asrtg. 142, 144— Gircamstances under which 
they apply— -^Onas of proof — Adverse possession. 

Where a plaintiff has been dispt^essed, he must 
possession and dispossession within twelve years j but 
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where there is no allegation of original possession in the 
plaintiff lost by dispossession or cliscontimianre of posses- 
sion, then the party relying on adverse possession to 
displace a proved or admitted title must show such 
adverse possession to have commenced and continued 
from twelve years prior to suit. (1902) 4 llom.h.R. 
721=27 B. 43. 

6. Co-heirs. 

Art. 144 — Person in possession as co-heir — Article 
144 applies to such a case — Btit if he is in possession as 
customary heir, his possession is adverse from the begin- 
ning. A.I.R. 1944 Pesh. 45 = 2t6 Ind. Cas. 267. 

—Arts. X44, lao, xo6, 123 — Administration suit by 
Mobammadan heir against his co-heirs as regards 
immovable property. 

To a suit for administration against certain Muham- 
madan co-heirs by a person entitled to pari of the interest 
of an heir, neither Art. 106 nor Art. 123, Limitation Act 
is applicable . The heirs of a Muhammadan succeed 
to his estate in specific shares as tcnants-in-common 
and such suit is governed as regards immovable pro- 
perty by Art. 144 and as regards movables by Art. 120. 
A.I.R. 1940 P.C. 215 = 7 B.R. 210 = 53 L.W. 1=43 P- 
L.R. 63=45 C.W.N. 226 = I.L.R. (1940) Kar. (P.C.) 
410 (Sup.) = (i94i) I M.L.J. 594 = I.L.R. (1941) Boro. 
8=73 C.L.J. 214=43 Bom.L.R. 388 = 1941 O.W.N. 
734=194: A.W.R. 1 = 1941 M.W.N. 729=67 I.A. 406 = 
igi Ind. Cas. 113 (P.C.). 

Art. 144 — ^Possession by one co-heir — Nature 

of — Evidence — Duty of Court — Limitation Act (Bho- 
pal) 190X, Art. 134. 

For a suit for possession and declaration of tide, the 
cause of action arises when the title is denied and the 
possession ref^used. Section 6, Limitation Act, has no 
application when the plaintiff, ail along her minority, 
was under the impression that the possession of the 
defendant was on her behalf. It is when the plaintiff 
demands possession from the defendant and when the 
defendant refuses it, that the cause of action for suit 
arises. Under these circum tances, according to the 
nature of the suit, the limitation perioil under Art. 134 
Bhopal Limitation Act, which is equivalent to Art. 144 of 
British Limitation Act, is 12 years and its commencement 
would be from the time when the defendant’s possession 
became adverse to that of the plaintiff’s . Where in 
such a suit the defendant has not proved adverse posses- 
sion at all but on the contrary, he has indicated his 
readiness to give the plaintiff her share according to 
Muhammadan Law and the plaintiff has been admittedly 
in possession of a portion of the house in dispute, the 
question of adverse possession does not arise. There- 
fore, the right of suit during minority accruing to (he 
plaintiff is not correct. The Court should first of all 
decide what the nature of the possession of the defendant 
is. Where the defendant himself claims to be also an 
heir of the plaintiff’s father, and the plaintiff is also an 
heir according to the Muhammadan Law and both of 
them are in possession, the question of limiution docs not 
arise. The possession of heirs under the Muhammadan 
Law will not be adverse till an heir is dispossessed of 
the property. 188 Ind. Cas. 872 (Bhopal). 

Arts. 144, last Obiter.— -As between co-heirs, the 

possession of one is prlnm facie the possession of the 
others, and consequently the suit by one co-heir against 
another to recover bis share in the property is governed 
by Art. 144 and not by Art. 123. A.I.R. 1940 Cal. 
93=44 C.W.N. 221 = »86 Ind. Cas. 843. 

^Arta. 144, xao — Sait for share against coheirs 

in pofaeeaien ■wg«iag *«n m t of estate coaslating 
of Immovabloa and bnaiaMS. 

An vtate partly emuitted of immovable property and 
partyl sf bunncM. A suit was brought beyond la yean 


of the death of the anrcsUir. for share in the estate of lliis 
dreoased .inresK.r. ag.iinst heirs m possession ami mana- 


gement Ci( thr saiiK* : 

//W<A that so far as the suit related to iinmovahle 
properly it was barred under Art. i+J and it w.is a 

....,1.... Arf ,/>/. fur as it related to taking an 


1G6 Ind. Cas. 504. 

Arts. X44 123— Muhammadan co-hoirs— Suit 

by one against others for his share of deceased’s 
estate. 

A suit by one of the heirs o a deceased Muham- 
madan against his co-heirs for recovery of possesion of 
his share out of the joint .property left by the a^eased 
is governed by Art. i.}4andnotby Art. 123. A.I.K. 
1933 Lah. 784 (25 = 14 L. 794 = 35 121 = 148 

Ind. Cas. 1143. 


Art. X44 — Muhammadan co-heirs. 

UTierc a Muhammadan dies leaving a number of co- 
heirs and only one of the heirs remains in possession of the 
property, his possession is not adverse to the other co- 
heirs in the absence of a clear denial of title and an 
overt act amounting to ouster, and the onus of proving 
adverse possosion lies upon the party which urges that 
plea. 

Where the title of the heirs relates to a number of pro- 
perties, any assertion of adverse title with reference to 
any one of the properties, whether they are included 
in the plaint or not, might have some bearing upon 
the question of adverse possession. 

Registration per se docs not amount to notice to all the 
world. 

Merc ho.<itiIe feeling cannot amount to adverse posscss- 
sion or ouster. 

The mere granting of lease by one of several co-heirs 
is not an ouster of the others. (1930) A.L.J. 1456 = 
A.I.R. 1931 All. 193 = 131 Ind. Cas. 2it. 

Art. 144 — Childless proprietor — Sale to some 

collateral heirs — Declaratory decree that sale is 
not binding on other collaterals — Death of pro- 
prietor — Failure of other collaterals to sue for 
possession — Effect. 

The property in dispute was owned one-half by the 
prcdecessors-in-intcrest of the plaintiffs and defendants 
Nos. t8 to 22 and the other half by A. a collateral of the 
afon-said persons and defendants Nos. l to 17. In 1903, 
A sold his half share with other properties to the fathers 
of plaintifS Nos. i, 2 and 3. The predccessors-in- 
• interest of defendants Nos. i to 17, who were collateral 
heirs A obtained a decree in 1907, declaring that the 
sale was not binding on them. The possession, however, 
continued with plaintiffs Nos. 1 to 3, died in 1919, 
and the estate of A devolved on the plaintiffs and defen- 
dants as collateral heirs. Defendants Nos. i to 17 applied 
for partition. Ibe plaintifis instituted a suit for a 
declaration in 1923 : 

Held, (i) that as the sale by A was only to plainlifls 
Nos. I to 3 the provisions of Art. 2 (A), Punjab Limitation 
Act (I of 1920), read with S. 28, Limitation Act, could 
not be availed of by the other plaintiffs who had to 
prove adverse possession for over 12 years : 

(2) the possession of plaintifis Nos. i to 3 since the 
tale in 1903 was not aavene till igig. as A was alive 
till then and defendants Not. i to 17 had no right to 
possession ; 

(3) their possession subsequent to >gi 9 was that of 
co-heirs and was not adverse as there was no ouster of the 
defendanU and the plaintiffs were not entitled to a 
declaration of sole ownership. A.I.R. 1931 Lah. 439 
= 131 Ind. Gas. 105. 
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—Arts. 144 and 123 — Applicability — Suit by 
co-heir — One Mahometan co-heiv sum" another 
co-heir for possession - Article 144 applies. 

When a Maliomcdan dies le.'^.ving several heirs, 

they all breorne co-<»\vihis and tenants-in-common. A 
joint owner is lega lly ciiiidcd \o retain po^s*ssion of 
joint properly. lC\i n i) lie is in exclusive possession of 
such joiiu prop<*r(v his pussessitm is ordinarily to be 
referred (o his legal uil<\ 'Ihe other co-owners arc 
accordingly in ronsiruelive ]?o«scssion of the property. If 
therefore, the lo-owner in anna! possession dispossesses any 
one ol tlie otluT co-o\vners, the suit iliai is hionght for 
rc' ovcr\' of possession is not a suit for a disirilaitivc share 
of the projoertv of an intestate but is a suit to recover 
possession of the fh lined, fhoueh undivided, share ol the 
c<p-owner in the possr sion of the oihtr co-owiuts* Such 
a suit is not covered by Art. 123 at all and must fall 
under the general Ait. liiviitalM^n running from the 
date wlien the defendant’s possessum became adverse. 
A.I.R. 192B All. 4R7 Foil. 121 Incl. Cas. 785 = 

7 Rang. 74 j = A.I.R. 1930 Rang. 72. 

Art. 144 — Muhamedan co-heirs arc presumably co- 

trnanis until ousted. (1912) A.C. 230 ; 1929 

Lah. 19*^, Foil ; 89 P.H. 1888 ; 84 P.K. 1916 ; A.I.R. 
1923 Lah. 519 ; A.LR. 1027 Lah. 790 ; 97 P R. 1890, 
held overruled, 118 Inch Cas. 905 = 10 Lah. 849 ** 3 * 
P.L.R. I79=A.LR. 1929 Lah. 464. 

Arts. 142, 144 and 123 — Applicability of co- 

heirs* 

The appropriate article for suits instituted by co- 
heirs for a share in the corpus of an inheritance is Art. 
123, but if it can be shown that whoever holds the pro- 
perly is holding with the consent, express or implied, 
of all the heirs on behalf of them all, then Art. 142 or 
144 would apply. A.LR. 1924 Rang. t 55 * 

1916 P.C. 145 and A.I.R. 1925 Rang. 228, Foil. 106 
Ind. Cas. 828=5 Rang. 582=A.LR. 1928 Rang. 6. 

——Art. 144 — Muhammadan Law— Co-heir in pos- 
session dispossessing another co-heir Latter^s 
suit for possession is governed by Art. 144 and 
not Art. 123. 

Wlien a Mahomedan owner dies leaving several 
heirs they all become co-owners and tenants-in-com* 
men. A joint owner is legally entitled to retain posses- 
sion of joint property. Even if he is in exclusive possession 
of such joint property, his possession is ordinarily to be 
referred to his legal title. The presumption therefore 
is that his possession is lawful and therefore on behalf 
of ail the co-owners. The other co-owners are accord- 
ingly in constructive possession of the property. As 
distinct shares have devolved on them, they all arc pre- 
sumed to have taken their legal shares although possession 
still remains joint. If therefore the co-owncr in actual 
possession dispossesses any one of the other co-owners, 
the suit that is brought for recovery of possession is not a 
suit for a distributive share of the properly of an intcaiatc, 
but is a suit to recover possefsion of the defined, though 
undivided, share of the co-otvner in the possession of the 
other co-owners. Such a suit is not covered by Art. 123 
at all, and must fall under the general .Art. 144, limitation 
running from the date when the defendant’s possession 
became adverse. A.I.R. 1926 All. 748, Reversed . 11 1 

Ind. Cas. 809=51 Ail. 101=26 A.L.J. i04i=A.I.R- 
1928 All. 467 (F.B.). 

^Art. 144 — Co-heir alienating comon property 

without othet^a consent — Time runs from date of 
alienation. 

An alienating co-heir is to be regarded as an agent 
of the other co-heirs so that an alienation by him of 
common property without the consent of the rest is 
adverse to their interest and limitation runs from the 
date of alienation and not firom the date of suit for parti- 
onti of common property. A.I.R. 1923 Rang. 40 


and (1893-1900), L.B.R. 132, Foil. loi Ind. Cas. 691 = 
5 Kang. 93==A.I.R. 1927 Rang. 158. 

Arts. 142, 144 and 123 — Applicability of — co- 
heirs. 

Where a distributive share in the estate of a deceased 
is claimed, whether against an Administrator or a co- 
heir, or a person merely in possession, the article appli- 
cable is Art. 123. Where co-heirs agree to enjoy the 
properly left by the deceased jointly v/ithout effecting 
a partition, An. 142 or Art. 144 of the Limitation Act 
will apjjly. A.I.R. 1924 Rang. 155 and A.I.R. 1925 
Rang. 233, Foil. 95 Ind. C:is. 514 = 5 Bur.LJ. 4= 
A.I.R. 1926 Rang. 95. 

Art. 144 — Co-hoirs in common enjoyment of 

property — Subsequent exclusion of some— Article 
142 or X44 and not Art. 123 applies — ICaren Chris- 
tians are within this rule — Limitation Act, Art* 142* 
Article 123 applies to a case of a claim to a share 
against co-heirs in possession of an estate when there was 
intestacy. But an exception should be made in respect 
of cases where the whole body of the heirs agree to enjoy 
jointly the property left by the deceased, without effecting 
a partition. In such cases Art. 142 or 144 would apply. 

There is nothing to prevent the heirs of Karen Chris- 
tians from taking possession of the estate and agreeing 
to enjoy it in common. Their title beonics complete 
when they take possession of the property, and when 
thereafter any of them arc excluded from enjoyment, (he 
cause of action arises on sucli exclusion and tlie article 
applicable is Art. 142. 83 Ind. Cas. 609^4 Bur.L.J. 
76=A.I.R. 1925 Rang. 233. 

Art. 144— Heirs of a Mahomedan are co-sharers 

and unless express ouster is proved to the knowledge 
of the other party no limitation starts against the other 
party. 79 Ind. Cas. 174=46 All. 377 = 22 A.L.J. 3 ^ 7 * 
5 L.R.A. (Civ.) 257=A.LR. 1924 All. 384. 

Arts. X44 and 123 — Co-heirs living as tenants^ 

in- common— Art. 144 applies. 

Where the members of a Mahomedan family continue 
to live as tenants in common without dividing the estate 
of a deceased ancestor, limitation will not run from the 
time of his death, and the article applicable for a suit for 
distributive share is Art. 144 and not Art. 123. 44 
942, Foil. 59 Ind. Cas. 780=45 Bom. 5I9=A.LR. 
1921 Bom. 56* 

Arts* 144 and 123 — Co-heirs — Suit for posse 3- 

sion by one heir against another — Whether Art* 
X23 or X44 applies* 

A suit for recovery of possession by one heir against 
another is governed by Art. 144 and not by Art. 123 j 
34 M. 511 = 19 A. 169, Foil.; 15 M. 60, Diss. 17 
157 = 1 O.L.J. 225=24 Ind. Cas. 45. 

Art. 144— Go-heirs— Sait by Mahomedan for 

share of inheritance* 

A suit by a Muhammadan for a share of the wife’s pro- 
perty in possession of another sharer more than 12 years 
after the wife’s death is governed by Art, 120, if the pro- 
perty is moveable and by Art. 144 if it is immovable, 
iri M. 60, Dissented from. 34 Mad. 

M.W.N. 447=20 M.L.J. 288=8 M.L.T. 4=6 Ind. Cas. 

50. 

7. Co-mortgagors. 

Arts. «44 and 137— Co-mortgagor redeeming 

property— Sale of entire property- Representativc-m- 
interest of non-redeeming mortgagor suing for recovery 
of possession on payment of proportionate amount . 

//rW, that Art. 144 and not Art. 137 was applicable. 
A.I.R. 1938 Rang. 65-176 Ind. Cas. 923 - 

Arts. X44, 148 — ^Redemption by one of ^eral 

co-mortgagors — ^Article applicable — Possession ol 
redeeming co-mortg^or, whether adverse. 
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The position of a co-morigagor who redeems ilic 
whole of the mortgaged property is that of a charge 
holder and a suit by another co-mortgagor for possession 
of his share is governed by Art. 1^4 and not by Art. J4b. 

When a co-mortgagor redeems the entire property, his 
possession becomes adverse only svhen there is any open 
assertion of an exclusive title by him. A.I.R. 193^ Lah. 
91=34 P.L.R. 239=141 Ind. Cas. 404. 

• Arts. 144, 148 — Redemption by one co-morl- 
gagor — Sait by others for their shares. 

The position of a co-mortgagor who redeems the 
whole of the mortgaged property is that of a charge- 
holder and not that oi a mortgagee and a suit by another 
eo-moiTtgagoi ;'or possession of his share of the redeem- 
ed properly is governctl by Art. 144 and not by Art. 148. 

Limitation in sucli a <asc docs not begin to rum from 
the date of redemption but only when llie possession of 
the redeeming mortgagor becomes adverse by au open 
assertion of an c.xclusivc title by him. 32 P.L.R. 622 = 
A.I.R. 1931 Lain 744=12 L. 671 = 135 Ind. Cas. 506. 

■ Art. X44 — Ci^mortgi^ors. 

A person should not be considered to be in adverse 
possession of property belonging to another when he 
docs not deny the ownership oi the laiic! but merely 
claims a charge over it erd tcIoscs to allow the latter 
to enter into possession until ra\ mcnl of the charge. 

The possession of a co-mortgagors who redeems the 
entire property and refusts to give up possession to the 
other co-sharers until they pay their share is not, there- 
fore, adverse to the latter. A.I.R. 1931 Lah. 313 = 
134 Ind. Cas. 493. 

Arts. 144 and 148 — Co-mortgagors — Redemp- 
tion of mortgage by one — Suit by another for 
redemption of his share against tho redeeming 
co-mortgagor. 

Where one of five co-mortgagors redeemed the mort- 
gage on whole property, and was in possession of the 
property, his pot5«?su n does not on that account become 
adverse to the oiIht (()-ui<>rig3g«irs ; he only becomes 
entitled to the rights of a niorigage in relation to his 
co-morigagors and a suit against him by one ol the 
other co-mortgagors for redemption of his share in 
the property is governed by Art. 148 and n<»l Art. 144. 
127 Ind. Cas. 889--A.I.R. 1930 Nag. 300. 

I Art*. 144 and (48 — Suit by co-mortgagor to re- 
cover his share from redeeming co-mortgagor — 
Article 144 applies and not Art. 148. 

A co-morigagor redeeming the whole mortgage 
does not become a mortgagee of a portion redeemed 
belonging to the other co-owners, but becomes merely 
a ebarge-hohier and therefore, a suit by one of the co- 
owners to recover his share of the property on payment 
of his share of Uie charge cannot be considered to be 
governed by Art. 148 ; in such u case Art. 144 must be 
applicable. 9 O.C. 91 and 6 O.L.J. 364, FoU.\ A.I.R. 
1922 All. 410 ; 14 All. t (F.B.) ; 38 All. 540 ; 40 All. 
683, /oil. 104 Ind. Cas. 400 = 2 Luck. 618 = 4 

O.W.N. 7I3=A.I.R. >927 Oudh 347. 

Art. 144 — Redemption by one of several co- 

mortgagore— -Salt by another for poeseeaion — 
Arti^ 144 nppUee. 

Where one of several murlgagun redeems the whole 
mortgage and obtains possession, a suit against him by 
another co-mortgagor to recover his share on payment 
of his share of the money, is not one for redemption 
but one to recover posseuion of property on payment 
<S a d^rge. 'Iherelorc it it goveinea by Art. 144 and 
not b>' Art. 148 of the Act. 69 Ind. Cas. 1004=41 M.L.J. 
5 oi=A.LR. 1921 Mad. 32C (1). 

——Arts. 144 uid 148— Applicability — Go«morC* 
gignr — Salt tor poeeeeeion by co^sortgagor, is 
g o>vraed not by Kxt* x^S bvt by Art* 144* 


Arliclc 148 provides for a suit against a mortgagee 
to redeem or to recover possession of inimovaldc property 
mortgaged. But a suit by a mortgagor against a co- 
tnoDg.igor to rcfover possession of his sliarc of the mort- 
gaged properly is not a suit for redemption nor a suit 
Ibr possession of iininovablc property mortgaged. This 
suit must be governed by Art. 144 and not by Art. 148. 
63 Ind. Cas. 282-=I922 T.H.C.C. 129 = 6 P.L.J. 680 = 
A.I.R. 1923 Pat. 98. 

Art. 144— Co-mortgagors— Redemption by one 

— Suit by co-mortgagor for po-ssession. 

Where one of several co-inorlgagors redeems and 
obtains posst'ssion of the mortgaged property, Art. 144 
of the Limitation Act .applits to suits by die other mort- 
gors tor recovery of po.ssession of their shares from him. 
14 All. I and 40 All. 634, doubted. 6 O.L.J. 3^4=5* 
Ind. Cas. 875. 

■ — — Art. 144 — Co-mortgagors — Redemption by one. 

Where a co-mortgagor redeems the mortgagee and 
obtains possession of the property and the other co- 
mortgagor allow him to retain the possession for 12 yeaR 
undcT an openly avowed claim that he is holding in his 
otvn right their right to the property becomes extin- 
guished. Where a usufructuary mortgage is satisfied 
out of the usufruct and a co-mortgagor who is only 
entiUed to claim from the mortgagee, possession of his 
individual share, gets possession of the whole property, 
his possession is adverse to that of the other co-mortgagors. 
16 A. 254, Foil. 16 O.C. 163 = 20 Ind. Cas. 580. 

Arts. 144, 148 — Mortgage — Redemption by one 

mortgagor — Rights of co-mortgagor — Limitation. 

Where one of several co-mortgagors redeems a mort- 
gage and obtains possession, a suit by the heirs of another 
of the co-murtgagors to obtain his share in the property 
redeemed can be brought at any lime until the redeem- 
ing co-sharer’s title becomes indefeasible by twelve 
years' {Misscssion. 1 1 A. 423, dissented from. The mortgage 
having been put an end to by redemption, Art. 148 has 
no application to the case. (1901) 3 Bom.L.R. 685. 

8. Co-owners and co-sharers. 

See also CO-SH.VRERS . 

Art. 144 — Property held by Muhammadan family 

— Some co-owners usufructuarily mortgaging specific 
items of property — Possession of mortgagee becomes 
adverse to other members of family from moment of his 
entry into possession and not from date of ouster to their 
knowledge — .Suit by oilier members of family for possession 
of their share at end of 12 years of mortgagee’s possession 
is barred. 1942 M.W.N. 525 = 55 532 (2) = 

(1942) 2 M.L.J. 32i=A.I.R. 1942 Mad. 622 = I.L.R. 
(•943) Mad. 15 = 203 Ind. Cas. 195 (F.B.). 

[Overrule A.I.R. 1927 Mad. 111=99 ^^as. 158J. 

Art. 144 — In the case of tlic Muhammadan female 

co-owners, it is necessary to find not merely adverse 
jwsscssion but ouster. A.I.R. 1942 Nag. 75SSI942 
N.L.J. 26 i=I.L.R. (1942) Nag. 781=201 Ind. Cas. 

325- 

Art. 144 — One co-owner cannot hold property ad- 
versely to the other co-owners unless he, by means of 
some overt act, asseru adverse possession or deals with 
the property in such a manner that bis acts amount to an 
ouster of the other co^wners. 42 P.L.R. 348 = I.L.R. 
^1941) Lab. 340. 

—Aft. 144 — ^’i'he plaintiff applied ibr mutation of his 
name on 29th April, 19^. The defendant objected 
and denied the plaintiff’s title 00 I9tb May, 1924. The 
plaintiff learnt of this denial 1^ days later. The Revenue 
Court dismiaed the plaintiff's application on 301!) 
Marchj 1925, bolding that the.dcfendapt was in 
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The plaintiff brought a suit for possession on 30th March, 

1937 • 

Held, that the suit was barred by limilalion. Even 
assuming that the parties were co-sharers. the possession 
of the defendant berame adverse in the plaintiff from the 
date the plaintiff ranie to know of the denial of his title 
and not from the date on which the plaintiff’s mutation 
application was dismissed. The suit having been brought 
alter 12 years from such date was tiinc-ljarrcd. 1941 
O.W.N. (>i5=iq|i R.D. 466 — A.I.R. 1941 Oudh 4i5=a 
193 Inch Cas. (iilb. 

Art. S44 — blaintiff and defendant were co-owners 

of certain land which was reserved for grazing purposes. 
Defendant appropriated the land claiming it to be his 
exclusive properly. Flainlilf filed a suit for an injunction 
restraining the defendant from interfering with his right 
of grazing and also for Joint rcs-;cssion : 

Held, that in the circumstances of the case it would 
have been sufficient for the plaintiff to sue merely for 
joint possession and hence the .suit was governed by Art. 
144. 42 P.b.R. 27G=^.\.I.R. 1939 Lah. 315. 

Art. 144 — Possession of one co-owncr is in law the 

possession of all the co-owners and nothing short of 
ouster or something ccjuivalent t-. ouster will put an 
end to that possession and whore a co-owncr in jjosscssion 
does not deny the title of the other co-owners till shortly 
before the institution of the suit and never lays claim to 
more than his share, it may be presumed that the co- 
owner in possession was in possession on his own behalf 
as well as on behalf of his co-ow’ncr. 39 P.L.R 773“ 
170 Ind. Cas. 89. 


-Art. 144 — Where the zamindar claims under 


an 


exclusive title, the defendant’s possession becomes adverse 
from the time he denied the plaintiff’s title as co-owncr. 
When the case is put upon the ground of co^wncwhip 
it is governed by Art. 144. A.I.R. I93® Nag. 00— 
31 N.L.R. 191 (Sup.)-i62 Ind. Cas. 577. 

Art. 144 — Absentee co-sharer — Another co- 
sharer in possession — Possession, when becomes 
adverse. 

The possession of one co-sharer is the possession of the 
co-sharcrs and it is for the co-sharer in possc-ssion to 
prove that by some overt act, he constituted his possesion 
into an adverse possession to the other co-sharcni, an 
overt act of which such co-sharer has knowledge. A. l.K. 

1934 Lah. 456=15 L. 907=37 PL.R. i95->54 
Cas. 983. . 

Art. 144 — Possession of one co-owner is m law the 

possession of all the co-owners and nothing short of an 
ouster or something equivalent to an ouster will convert 
the same into adverse possession. A.I.R. >933 7^4 

(2) = i4 L. 794=35 P-L.R. 121 = 146 I^d. Cas. 1143. 


■ . Art. 144 — The possession of a co-owmer of joint 
undivided property can never be deemed to be adverse 
to any one who is latvfully entitled to joim ^ssession 
with him. 10 O.W.N. 844=A.I.R. i 933 Oudh 439= 
8 Luck. 602 = 146 Ind. Cas. 7*^* 

•Xft* 144— Transferee from co*oi^"ner taking 


transfer of whole property, 

Ter Sulaiman and Niamat Ullak,JJ. (,Mukerji,y., con tra). 
—Where a transferee from a co-owner takes a transler ol 
the whole property, the other co-owner, if he has actually 
no knowledge of the extent of the share transferred, is 
entitled to assume that the co-owncr has transferred 
only his own interest and the transferee is enjoying 
possession of the whole property by virtue of his right to 
that share. If, however, the assertion of his title to the 
whole is brought to his knowledge and is accompanied 
by his ouster and exclusion, then adverse posse^ton 
will commence against him. The burden, therefore, 
would be on the transferee to establish that the d^al 
of tiUc asd ouiter were brought to the knowledge of the 


Other co-owncr and in the absence of such proof, he 
would not be able to perfect his adverse possession. 

If a co-owner is in possession of the whole of the joint 
property and asserting his exclusive title makes a posses- 
sory mortgage of the whole and knowledge of the fact is 
communicated to his co-owncrs, he can certainly treat 
his mortgagee’s possession as his own constructive posses- 
sion, and count the period of occupation by his mortgagee 
as a part of the period of his owm adverse possession. But 
where the possession of the co-owner himself was not 
adverse to his co-owners, and it is not he, but his mort- 
gagee who, having become his subsequent vendee, is 
setting up adverse possession, then the mortgagee vendee 
would not be able to join the two periods together in 
order to complete his period of prescription for acquiring 
full title. (1932) A.L.J. 425=A.I.R. 1932 AH. 393 — 
54 A. 628^140 Ind. Cas. 653. 

Arts* 144 and 148 — Redemption by one co« 

owner — Suit by otheis* 

A co-owner who redeems a mortgagee becomes aebarge- 
holder and not a mortgagee and a suit by the other 
co-owners against him for possession is governed by Art* 
144 and not by Art. 148. The possession of the redeeming 
co-owncr does not become adverse to other co-owners irom 
the date of redemption but becomes adverse only when 
he docs any unequivocal overt act showing his intention 
to 1)0 Id adversely to the other co-owncrs. 32 P.L.R. 649 
= 136 Ind. Cas. 264 (D.B.). 

Arts* 144) *46 — One co-sharer redeeming 

entire mortgage — Suit by other co-skarer for 
his share* 

A suit by a l o- sharer for recovery of posscssiou of his 
share brought against another co- sharer who has redeemed 
the property from a mortgage is not governed by Art. 
148 of the Limilalion Act but by Art. 144 and limitation 
in such a case commences to run against the plaintiff 
Irom the date on which the defendant obtained posses- 
sion. 8 O.W.N. 637 = 132 Ind. Cas. 261. 

Art* Z44 — ^Redemption of mortgage by one 

co-owncr* 

The redemption of a mortgage on the common pro- 
perty by one co-mortgagor places the redeeming co- 
morlgagor on the footing of a mortgagee in relation to 
his co-morlgagors and his possession, held imder a 
lawful title, cannot be deemed adverse as against the 
other co-mortgagors. Something more than mc^ 
redemption and consequent acquisition of a charge is 
necessary to convert the possession held as a coowncr 
into one which would operate lo the prejudice of co- 
mortgagors. Nothing short ouster of or something equi- 
valent to that can have that result. 13 N.L.J. 166=127 
Ind. Cas. 889=A.I.R. 1930 Nag. 300. 

Art* 144 — Adverse possession — Proof* 

To establish adverse possession as between co-osvncn 
there must be evidence of an open assertion of a hosule 
title by one to the knowledge of the others. The 
fact that one of them was in exclusive enjoyment docs 
not lead to the inference of ouster of the other co-owners. 

32 P.L.R. 316=12 L. roi=A.LR. 193* Lah. 339** 

132 Ind, Cas. 177, , 

^Art. 144 — Where, in execution of a decree 

against one of four co-owncrs, a person purchased the 
entire joint property openly and to the knowledge of the 
other co-owners, and after the purchase dealt with the 
property as exclusively belonging to himself and was in 
possession for more than 12 years : 

Hddy that his possession was adverse to the other co- 
owners and he acquired a valid title by adverse 

33 M.L.W. x86=A,I.R. 193* Mad, 22=(i93o) M,W.N. 
246 = 129 Ind. Cas. 454. 

^Art* >44 — ^Adverse possession* 

There can be no adverse possession by one co-o^cr 
against another until there is a*! ouster or something 
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equivalent to an ouster of the latter. 8 O.W.N. 710 = 
132 Ind. Gas. 539. 

—Art. 144— Co-owners — Possession of. 

Where land is declared to be in joint ownership of the 
persons in possession and certain others the possession 
of the former cannot be adverse to the latter. 31 P.L.R. 

659- 

Art. 144 — Co-o%vners — Exclusion from enjoy- 
ment of profits — Proof of ouster. 

If the person possessed of legal title to an estate is 
also in the enjoyment of the profits of that estate more 
or less his title cannot be held to have been extinguish- 
ed by reason of the physical possession of the estate held 
by another person who ha? no title to it. Such person 
cannot pul an end to the possession of legal owner by 
any secret intention in his mind. There must be an 
ouster or equivalent to an ouster. 7 O.W.N. 988=s.-\.I.R. 
1930 Oudh 510. 

—Art. 144 — Co-owners — Alienee from. 

The rule as to adverse possession amdng co-owners 
laid down in Corea v. Apphuhamy, {1912) A.C. 230 and 
followed in latter cases is applicable to a transferee from 
a co-owner as well. 123 Ind. Cas. 833 = 7 O.W.N. 
642=A.I.R. 1930 Oudh G75. 

■ Art. 144 — Co-sharers~Ouster — Proof of. 

Merc exclusive possession without more by a co-sharer 
of joint land and the receipt of rents and profits arc not 
sufficient to constitute an ouster. On this point there 
is no distinction between exclusive possession by a co- 
sharcr and possession by a stranger transferee of such 
co-sharcrs where the interest of a co-sharcr is purchased 
by a third party such purchaser becomes a tenam-in- 
common with the other co-tenants and his possession 
cannot in the ab.^cncc of clear proof to the contrary be 
adverse to such purchaser. 51 C.L.J. 424. 

Art. 144 — One co-owner selling the entire 

property— Alienee treating it as his own — Adverse 
possession starts from the date of sale. 

Where one of the co-owners purjjoricd to sell the entire 
property and the purchas'T dealt with the piopcrty 
as his exclusive property since the date of the purchase 
and it appeared that ihe other co-owncrs were 
aware of the .sale, 

Held, that the purchaser must he deemed to have 
repudiated the title of the other co-owncrs from the 
date of the purchase and that adverse posse>sion com- 
menced from the dale of the sale. 33 L.W. 186=129 
Ind. Cas. 454=A.I.R. 1931 Mad. 22 = 1930 M.W.N. 
246. 

■ Art. 144 — A co-sharcr’s possession after parti- 
tion without other sharers' consent is adverse to 
them. 

Where a co-sharcr who has no interest left in a shamilat 
on partition, but was under an Impression that he had 
•uco interest, is in cultivating possession of land in sliami- 
lat and there is nothing to show that the co-sbarers 
consented to such possession, the possession becomes 
advene so as to ripicn into ownership by cultivation for 
more than twelve yean. 128 Ind. Cas. 820=A.I.R. 
1930 All. 845. 

^-^Art* 144 — Co-owners — Ouster — Knowledge on 
part of person ousted is necessary— Construc- 
tive notice. 

In order to establish adverse possession among co- 
sharers proof of ouster is necessary. Exclusion or ouster 
involves not mcirly the act of the person ousting but tlie 
state of the mind of the person ousted. Knowledge on 
the part of the latter themore is essential. Such know- 
ledge may be proved directly or inferentially. On the 
principle of constructive notice it may also be proved by 
sho^ng that the conharer against whom the potsesrion 
wu exercised bad sufficient notice of facts or suffident 


information which would put a reasonable person on 
cnquir>’ and on receipt of whicl> a reasonably altrniivc 
man could not but realise fliat he was ousted. 34 C.W.N. 
246 = A.I.R. 1930 Cal. 466=128 Ind. Cas. 103. 

Art. 142 — Co-owners — Dispossession of, or 

discontinuance of possession by, co-owner — Suit 
for possession must be within 12 years. 

Where an occupancy holding was owned jointly by 
two persons A and B, and A, left the village and settled 
elsewhere, and B and his heirs continued in posscs.sion 
of the holding thereafter, and A's heirs brought a suit 
for Joint possession of the holding 12 years after the date 
when .'1 left the village. 

HdJ, that the suit was governed by Art. 142 of the 
Limitation Act and was barred as the plaintiff had cither 
been dispossessed or has discontinued possession since 
the date when A left the village. 1 >9 Ind. Cas. 8 (All.) 

Arts. 144 and 123 — Suit for share is ancestral 

property — Plaintiff, Cutchi Khati daughter sued her 
brothers for her share in the ancestral property. Defence 
raises adverse possession as a bar to the suit. 

Held, that the case would be governed by Art. 144 and 
not by Art. 123. A.I.R. 1930 Sind 193 = 125 Ind. Cas. 
824. 

Arts. 142 and 144 — Heir of absentee — Co-sharer. 

— Starting point of limitation for possession. 

An absentee co-sharcr can recover possession on his 
return and the limitation period allowed to an immediate 
heir of an absentee is 12 years from the date of the ab'en- 
tce’s death. 109 P.R. 1892 ; 85 P.R. 1909 and 29 P.R. 
tgio, Not foil. 116 Ind. Cas. 3io=A.I.R. 1929 Lab. 
276. 

^Arts. 142 and 144 — la case of parti land posses- 
sion follows title. 

In the case of parti land the presumption of law is that 
possession must follow title. Where, therefore, certain 
co-sharcr got title after partition possession is presumed 
to have passed to him and suit for possession brought by 
him long after partition is not barred. 118 Ind. Cas 
43I=A.I.R. 1929 Oudh 489. 

Arts. 142 and 144 — Where person proves title to 

parti land, his possession will be presumed. It will be 
for the opposite party to prove his possession for twelve 
years prior to ilic suit. A.I.R. 1929 Pat. 529. 

Arts. 142 and 144— Formal delivery of posses- 
sion of an undivided share in the joint property 
tmder O. 21, R. 96— Limitation begins to run 
from tho date of such delivery. 

Joint owners by delaying to sue together for ejectment 
of a trespasser in wongful possession of a portion of the 
joint property, or by delaying to have partition in order 
to assert their separate rights to actual possession in 
accordance with their shares, cannot stop the running 
of time in favour of the trespasser. 

In execution of his decree A brought to sale and pur- 
chased B's undivided >/3rd share of a house in 1900, 
and A in 1903 was given formal possession over his i/3rd 
joint share. B, notwithstanding this, continued in 
actual physical possession of the house along with other 
co-owncrs. In 1916 A brought a suit for partition against 
the other co.owDcr8 and obtained a decree of the sepa- 
ration of bis i/3rd share, and in 1917 he applied to be 
placed in actual possession of his separated share. This 
application was opposed >v B on the ground that he 
was in actual possession and was not bound by the parti- 
tition decree to which he was net a party. The objec- 
tion was susUined. ThereTore A brought a suit in igax 
claiming actual physical possession of the share. 

Held, that the suit was time-barred, as A failed Co 
prove possession and dispossession within a period of 12 
yean prior to the suit and limitation began to run in 
1903 wbeo A was givcm formal ponmiQg gver liia 1/314 
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joint share. 115 ind. Ca5. 7<M “ 50 Ail. 813 = 26 A.L.J. 
573=A.I.R. 1928 All. 4 r j. 

Art. i44'-Fallovv land — Adverse possession 

among co-sharer.^« 

Where die lr.n<l in dispui^ \va^ I', in^ fallow rom the 
i NovembiT. 1012 to ihc I'^tb Xovember* 1913, and 
Ijcforc ihe Novinbcr, ioi.n was siiarnd'^l land in 

possession of ihc < 1 * lV;i<lnnt on b<*hair of all the co-sharcrs 
and after Novt niljir, lOi 5, thr dcfindant was acr^in 
in possession biu in the ni<ai!iinte about July, 
exclusive* title of the land bad acenud to the plaintifTs 
by pistil ion, 

Held, thiit the plairuiffs were in possession upio the 
151I1 XovetnbtT, 1013. by the partition in July. 1913, and 
as the land was fallow iipto tlte I'jth November, 1913 
tlio suit width was hrou<?hi on 91 h November. 1923 was 
within lime brenosr the atlversc pr sse.sMon of the defen- 
dant comuK need <»nly from ijih November, igiS* 
106 Ind. Cas. 130 (Lah.). 

Art. 144— Non-participation in the fruits is not 

ouster. 

If the plaintiff is a cn-owncr with the defendants^ in 
any hokling in dispute, the mere fact <'f the non-partici* 
pation of the plaintiff in the cultivation ol the holding 
lor more than 12 years will not enable the defendants 
to pr(*scribe a title by adverse possession, unless it is 
proved that there was an ouster of the plaintiff coupled 
with the denial <jf title to the holding in dispute. 100 
Ind. Cas. 650 = A.I.R. 1927 All. 410. 

Art, 144— Ouster is necessary for adverse 

possession against a co-ownor« 

The possession of one co-sharer is the possession of all 
the co-sharcrs and in llic absence of an ouster or overt 
act amounting to ouster, lime does not run againM the 
co-sharer who is not in actual possession of his share. 
In order to establish his adverse possession the co-sharer 
in possession must explicitly deny and repudiate the 
title of the other co-sharcrs to their knowledge, and at 
least 12 vears must expire from the date of the denial 
and repudiation before his possession matures into 
ownership. 106 Ind. Cas, 408s=9 L.L.J. 545—29 P.L.R. 
I3I«A.I.R. 1927 Lah. 886. 

Art. 144— Co-owners— Bmden of proof. 

Suit for possession by one co-sharer against anotli^er 
co-sharcr— Defendant must prove adverse possession lor 
12 years — Art. 144 applies. 98 Ind. Cas. 80—13 O.L.J. 
824 = 3 O.W.N. 796=A.I.R. 1927 Oudh b. 

Art. 144— Property owned jointly by two Maho- 

medan brothers— One going away as trader, but periodi- 
cally coming and staying with another brother— He is 
entitled to a share in the properties even after twelve 
years as there is no adverse possession against him to his 
knowledge. 84 Ind. Cas. 896 = 20 M.L.W. 670=A.I.R. 
1925 Mad. 287. 

—Art. 144 — Co-owners — Ouster- - Suit by trans - 
feree from a co-sharer for possession against other 
co-sharers — Article applies — Limitation runs from 
date of transfer. 

In the ease of co-sharcrs the possession of one co- 
sharcr is the possession of all and if one of them sets up a 
prescriptive title against the others he must prove that 
this possession was openly hostile and it could not be 
lawfully referred to a legal title as co-sharcr ; but a 
transferee or an assignee cannot by the mere fact of 
transfer or assignment, became a co-sharcr if his rights 
as such are denied by the other co-sharers ami a suit by 
him therefore for possession against his assignor’s co- 
sharers must be brought within 12 years from the dale ot 
transfer. 78 Ind. Cas. 159=6 L.L.J. 567=A.I.R. 19*4 
Lah. 682. 

Arta» 142 and 144 — Co-owners in separate posse s- 

fins^^Time of dUpottCdsion not shown*^Suit for posses* 


sion is not maintainable where plaintiff does not prove 
possession with 12 years. 71 Ind. Cas. 1033=A.I.R. 
1923 A\l 418. 

Art. X44 — Possesdon after partition by one co- 

sharer of property allotted to another at partitions is 
adverse 10 the latter. 

Subsequent abandonment thereof beyond twelve 
years would not revive his title. 76 Ind. Cas. 742 = 
A.I.R. 1923 Lah. 362. 

Avt, 144 — Article 144 governs a suit by a co-sharer 

for removal of obstruction on land reserv'ed by usage 
and agreement for common use. Under the article 
tiie burden is on the defendants to prove facts which 
would cniiile them to say that the plaintiff haa lost his 
riglits by reason of something in the nature of adverse 
possession for the prescribed period. 7b Ind. Cas. 32 = 
A.I.R. 1923 Cab 356. 

Arts. 142 aud 144 — Where the owner actually has 

received the rents and profits of the property up to within 
12 vears prior to suit, his suit for ejectment of a co- 
sh aier of the disputed properly is not barred either 
under Art. 142 or Art. 144 of the Limitation Act. 67 
Ind. Cas. 444=20 A.L.J. 545“35 C.L.J. 554=24 
Bom.L.R. 951=31 M.L.T. 94=A.I.R. rgaQP.C. 84* 
43 M.L.J. 104 (ihC.). 


• Arts. 142 and 144 — Possession of one is posses- 
sion of all — There be no ouster without the 

knowledge of the person ousted. 

The principle is that the possession of one co-ovmcr 
is the jxisscssum of all for the purpose of limitation. No 
doubt, the sole possession of one co-ovsTicr for a very long 
period may, having regard to other circumstances, show 
exclusion or ouster. There can be no dispossession by 
one joint tenant in the absence of an assertion of hostile 
title by him to the knowledge of the others sought to be 
excluded. And if no notice is given to the co-sharer of the 
denial of his right the occupant must make his poss^ion 
so visibly hostile and notorious and so apparently exclusive 
and adverse as to justify inferonce of m 

part of the person excluded. 68 Ind. Cas. 200—26 C.W.IN. 
SgossA.LR. 1922 Cal. 51. 


Art. 144 — Co-ownerd — Self-acquisition# 

One co-sharcr recovering property from trespa^er 
on his own belialf— His possession is adverse 
co-sharers — Art. 144 applies. 3 L.LJ. 441— A.l.K. 
1921 Lah. 163. 

Arts. 144 and X42 — Co-owners — Suit for decla- 
ration of i 4 ght to channel— Adverse possession* 

A suit by one co-owncr of a channel for a declaration 
that he has the right 10 irrigate his fields, from the cnanne 
jointly with the others interested with him is not a suit tor 
possession or dispossession and is governed by Art. 144 
and not by Art. 142. If the defendant claims to hold the 
water of the channel on the ground of adverse possc^n, 
the onus is upon him to prove that his po^ession Iw been 
adverse for 12 years before the institution of the sui • 
1 Pat. L.T. 192=55 Ind. Cas. 247. 


-Art. 144 — Co-owners — ^Adverse possession- 


— - - AX 

Overt Act — Ouster. 

The entry on and possession of, l?md under the 
title of one co-owner will not be presumed to be 
to the others, but will ordinarily be held to 
benefit of all the co-owners, for the re^n that the ^ss^ 
sion of one co-owner is rightful in itself and 
implyhostility as would the possession of a mere sti^^ 
A co-owner might, however, establish a plea o 

possession if it is clearly shown that he ,5^ 

tide of his co-owners by an overt claim to excmsiw 

ownership more than tivelvc years befo^ the • 

of the suit. 10 L.B.R. 45=12 Bur.L.T. 129 5 

C^. 629* 
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T— Art. 144 — Go-owners — Adverse possession — 
Partition — Sham ilat , 

Possession adverse to the plaintiffs, for 15 years of the 
Shamilat land ripens into ownership in the defendant. 
50 Ind. Gas. 550 (Lah.). 

- ■ ■ A rt. 142 — Co-sharers — ^Adverse possession 
when. 

When one person is in possession of property for him- 
self and his co-sharefis, his possession is of a fiduciary 
character and the mere fact that the mortgages it stating 
that it was his absolute property by a registered deed does 
not show that the character of his possession is changed 
so as to be adverse against the other co-owners,. The 
doctrine of constructive notice by registration does not 
arise in the case as there is no duty imi»scd upon the 
co-sharer by law to search in the Rostering Office. 
25 P.L.R. 1917=19 P.W.R. 1917=39 Ind. Gas. 762. 

Art. 144 — Go-owners — Partition Suit — Claim 

to in a partition proceeding — Adverse posses- 
sion. 

Where in a certain partition proceeding in 1887 B 
set up a claim to a certain Chak in the estate which was 
being divided and A, who had just then come to the 
possession of the property, resists the claim but later 
on withdrew his objections, and subsequently A was 
allotted a portion of the land in dispute in 1903 and be 
sued B for possession of the same, B cannot claim it by 
adverse possession before 1903 as A's right dates only 
from 1903. 12 A.L.J. 102=22 Ind. Gas. 574. 

Art. 144 — Co-owners — Adverse possession — 

Denial of title of person claiming to be co-sharer. 

Where certain persons entitled to certain shares in land 
clearly denied the title of a person to a share in the land 
more than 12 years before the suit and remained exclu- 
sively in possession for that period held, that they acquired 
title by adverse possession for the whole land. 239 
P.W.R. 1912=75 P.L.R. 1913*18 Ind. Gas. 750. 

Art. 144— Co-owners — Partition— Lands alloted 

— Dispossession by stranger— Punjab Land Revenue 
Act (17 of 1887), S. 12a. 

Where a land allotted to a certain person on partition, 
remains in the possession of another, the former must apply 
under S. 122 of the Land R^enuc Act within 3 years 
of the partition or must sue in the Civil Court, for 
possession within 9 following years but he cannot bring a 
suit more than 12 years after partition because the other 
will claim the land by adverse possession. 8i P.R. 1911 = 
105 P.L.R. 1912 = 261 P.W.R. 1911 = 13 Ind. Gas. 790. 

Art. 144— Co-ownors— Partition— Suit by trans- 
feree for possession. 

A suit by a transfer to recover possession of land 
allotted to his transferor in partition proceedings but 
nosiession of which had not been delivered to him is 
governed by Art. 144- 234 P '9H = »33 P.W.R. 
1911 = 12 Ind. Cat. 431 . 

—Art. 144 — C»«%vners — Ouster — Entry in Govern, 
meat records. 

Adverse poaeasion b^ins from die date of application 
by a co-sharer in possession for the removal of the absentee 
■baren, from the Government record even though the 
Revenue Authorities thought they had no power to alter 
the Government records and no suit had bem brought for 
the correction of the records. 38 P.L.R. 1911 = 184 
P.W.R. 1911=9 Ind. Cai. 957. 

._-ArC. 144— Adverse posseesion — Non-payment 

.of profits by some co-sharers to otbers-^nlt by 
co.aharers for tb^ share of profit. 

Where certain co-sharers withheld from other co- 
sharers the payment of their shares of the profits of the 
S h amh f but there was no evidence of adverse claim 
.or repudiation of the title of the plaintiff’s : 

10— F. Y. D.— 63 


Held — that the claim of the plaintiffs w.as not tune- 
barred. Semble , — There is no slistinction Ix-twecii the 
case of a lambardar and the case of co-sharers making 
collections for the whole co-parccnary body. Co- 
sharers who make collections for themselves and other 
co-sharcrs arc in the same position as regards the amounts 
collected as a lambardar. The appropriation of profits 
by one co-sharer cannot be regarded as notice to other 
co-sharers that their title was repudiated. (1910) 7 
A.L.J. 298=5 Ind. Gas. 559=32 A. 389. 

Art. 144 — CoK»wners — Ouster. 

The possession of a sharer is possession of all the co- 
sharcrs unless contrary is shown. Mere possession of a 
co-sharer even for 40 years, is no bar to a claim for getting 
a share in the joint property, unless it has been exclusive 
in intention and adverse. 145 P.W.R. 1909=4 Ind. 
Gas. 1004. 

^Art. 1 44 — Adverse possession — Co-sharers. 

In the case of joint property the possession of one co- 
sharer cannot ordinarily be considered as adverse to the 
other co-sharers. 78 P.L.R. 1909=4 Ind. Gas. 922. 

Art. 144 — Adverse possession — What constitn- . 

tes — Co-owners . 

In a suit for joint possession by one of the co-owncrs it 
is for the defendant to show not merely that he has been 
in sole occupation of the disputed lands, but also that 
there has been a disclaimer by the assertion of a hostile 
title and notice thereof, cither direct or to be inferred 
from notorious acts and circumstances. To prove title 
to land by adverse possession, it is not sufficient to show 
that some acts of possession has been done ; the possession 
must be actual, visible, exclusive, hostile, and continued 
during the time necessary to create a bar under the 
statute of limitations. In order to defeat a tide by dis- 
possessing the owner, acts must be done which arc incon- 
sistent with his enjoyment of the soil for the purposes for 
which he intended to use. (1907) 12 C.W.N. 127 = 

6 C.L.J. 735=35 C. 961. 

^Art. 144 — Suit to recover profits of sir land 

in an undiWded mahal — Adverse possession. 

In a suit to recover his share of the profits of certain sir 
land appertaining to an undivided mahal the plaintiff 
had not been in receipt of profits in respect of the sir land 
in suit for more than 12 years ; but he and his predecessor 
in tide had been in receipt of their shares of the rents and 
profits of the undivided mahal, other than that of the 
particular sir land in question, continuously. 

Held, that the mahal being undivided, the defendant’ 

C ession of the sir land, the profits of which were claimed, 
never really been possession hostile to the plaintiff, 
and the suit, was, therefore, not barred by limitation. 
1905 A.W.N. 15 = 2 A.L.J. no (N.)=LL.R. 27 All. 348, 

9. Coparceners. 

Arts. 144 and 127 — Applicability — Coparcenary of 

sane and iruanc coparcener — Properties held separately — 
Insane coparcener in exclusive possession and enjoyment 
of portions of family property for over 12 years to the 
knowledge of the same coparcener — Suit by heirs of 
same coparceners for possession of such property — Bar 
oflimitadon. See LIMITATION ACT (9 OF 1908}, 
arts. »27 AND 144. 1950 S.C.J. 514 = 1949 F.G.R. 

7I5=A.I.R. 1950 t’-C. 142- 

.—Arts. 10 *27 — Open and continuous exclu- 

sion by lunatic brother of his joint sane brother — Claim 
by sane brother — Article 127 applies — Death of lunatic — 
Court of Wards retaining possession for his widow— 
Article 144 applies. A.I.R. 1942 All. 267 = (i942) 
A.L.J. I97=LL.R. (1942) All. 5«8 = «943 A.W.R. 
305=202 Ind. Cas. 227. 

Art. 144 — Hindu joint family — Ouster of mem- 
ber — ^Wbnt constitutes — Membw agreeing to re- 
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When one or more members of a joint Hindu family 
agree that one alone shall be the headman^ or Zamindar^ 
or manager, and agree that they shall only claim main* 
tenance out of the estate this docs not nccessaiily alter 
the mode of succession or operate as ouster, though such 
an agreement may, in given circumstances, operate 
as a contract whicli binds the actual parties to it. In 
order to constitute ouster, the exclusion from the entire 
or portion of tlic joint family property in dispute must 
be complete and total. Therefore, if the person setting 
up ouster has agreed to maintain the ones he says he has 
ousted from the proceeds of the estate in dispute, there 
is no ouster and consequently limitation does not begin 
to run. I.L.R. (1950] Nag. i6os»A.I.R. 1951 Nag. 
259 - 

■ ■ Art> 144 — Adverse possession of undivided 
share* 

Art. 144, Limitation Act, extends the conception of 
adverse possession to include an interest in immovable 
property as well as the property itself. There can, 
therefore, be adverse possession of an undivided share, 
given the appropriate circumstances. 77 I. A. 42 « 

• 29 Pat. 279^563 L.W. iio= 54C.W.N. 2i3^r950 A.L.J. 
108= 1950 M.W.N. 170= 1950 A.W.R. 230=A.I.R. 
J950 P.C. 44—52 Uom.L.R. 493=86 C.L.J. l— (1950) 
I M.L.J. 243 (P.C.). 

Art. <44 — Hindu Law— Joint family — Separation of 

branches — Exclusive possession of one branch — Suit by 
otlier branch for possession : 

Held^ (i) that having regard to the separation of the 
two branches of the family and to the fact that plainlifT 
never had possession or participation of profits in all these 
four villages ever since liis father's death in 1880, the 
plaint iir must have known that his interest in them was 
not achnitted by the dcrcnclanis and on these facts the 
lower Courts were justified in holding that the possession 
of the defendants was adev erse for more than the statuior)' 
period. The claim was barred under Art. 144. A.i.R. 
1931 P.C. 48=33 C.W.N. 438*60 M.L.J. 386*33 L.W. 
4 fi 9*53 C.L.J. 313*14 N.L.J. 56 = 33 Bom.L.R. 442 = 
27 N.L.R. 131 =58 I.A. 106 = 130 Ind. Cas. 673 (P.C.). 

——Art. 144 — Coparceners — Assertion of exclusive 
right by one against the other Art. 144 applies. 

Where two co-parceners have separated but before 
the property is divided by metes and bounds, one of them 
asserts an exclusive right of the whole property in himself, 
a suit by a usufructuary mortgagee from the other for 
possession would be barred if brought after 12 years, 
limitation commencing from the date of assertion of 
adverse title. Article 144 applies and not Art. 127. 
no Ind. Cas. t8=A.I.R. 1928 Lah. 499. 

Art. 144 — ^Joint property — Sale by co-parcener 

—Suit by others for possession — Art. 144 applies 
and starting point is date on which vendor ceased 
to be in possession. 

Where some of the coparceners sell the joint family 
property and put the vendees in possession and the 
survi 'ing coparcener brings a suit for possession of the 
alienated property, Art. 144 and not 127 applies. It is 
not necessary under An. 144 to prove the exact date 
when plaintiff became aware that he had been excluded 
from a right to share in the joint property. The date of 
limitation beginning to rutt against the plaintiff must be 
taken as starting from the date when the vendors ceased 
to cu livate the property that they had alienated. 70 
Ind. Cas. 317=15 M.L.W. 294=A.I.R. 1922 Mad. 
369^^42 M.L.J. 364. 

' Art. 144 — Coparceners — Stranger. 

Art. 144 applies where the question is between a co- 
parcener in a Joint Hindu amily and a stranger. 37 
Bom. 84=14 Bom.L.R. 931 = 17 Ind. Cas. 657. 


—Arts, 144, 91 and 120— Coparcener — Transferee 
^rom- — Possession of. 

Art. 144 applies to a case where the transferee of a 
portion of joint family property, from one of the co- 
parceners, is in possession of it. Arts. 91 and 120 do not 
apply. 7 A.L.J. 783=6 Ind. Cas. 841. 

10. CcKtenants. 

Art. 144 — Purchase of property held in common 

by several tenants from one of them in disregard 
of title of others — Possession of others — When 
becomes adverse to purchaser. 

^^^lerc a person purchases property held in common 
by several tenants-in-common from one of such tenants- 
in-common openly and in disregard of the title of the 
other co-tenants, the possession of the latter becomes 
adverse to the purchaser from the time of his purchase. 
Therefore a suit brought by the purchaser for possession 
of the property again.st the other co-tenants more than I2 
years after his purchase is barred by limitation. 1931 
Mad. 22, appl. 1949 A.W.R. 488=A.I.R. 1949 All. 
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Art. 144 — Adverse possession — ^Essentials — Co» 

tenants. 

Mere possession, however exclusive or long continued 
if silent, cannot give one cotenant in possession title 
as against the other co-tenant. The entry and possession 
of one tenant-in-common is ordinarily deemed to be the 
entry and possession cf all the tenants, and this presump- 
tion will prevail in favour of all, until some notorious- 
pet of ouster or adverse possession by the party so entering 
is brought home to the knowledge or notice of the others. 
When this occurs, the possession is from that period 
treated as adverse to the other tenants. A.I.R. 1942 
Nag. 75=1942 N.L.J. 26 i=I.L.R. (1942) Nag. 781 = 
201 Ind. Cas. 325. 

Arts. 142 and 144 — Property purchased from- 

co-tenant openly and with knowledge of other 
co-tenants — Purchaser's possession is adverse. 

Where a purchaser of property held in common by 
several tenants-in-common. purchases it from one of 
such tenants in common openly and with the knowledj^ 
of the other co-tenants, he must be taken to have repudi- 
ated the litle of the others, then and there, and possession 
becomes adverse from the time of his purchase, igs®- 
M.W.N. 246=A.LR. 1931 Mad. 22=33 L.W. 186= 
129 Ind. Cas. 454. 

■ Art. 144 — Co-tenants — Presumption — Adverse 

possession. 

A co-tenant out of possession starts with a presumption 
in his favour that the possession of the other co-tenant 
is not adverse but lawful. Where the defendants were 
all alung in possession on behalf of one co-sharer and 
limitation was applied for in that capacity and the heirs 
of another co-sharcr who was absent for a long time and 
who was subsequently found to be dead sued to establish 
their title. 

Held, that the plaintifls were entitled to succeed at- 
there was no question of adverse pos:^ession among co- 
sharers under those circumstances. 4 Luck. 339=.A.1.R. 
1930 Oudh 177=7 O.W.N. 61 = 121 Ind. Cas. 89a 
(F.B.). 

Art. 144 — Co-tenants — ^Auction-purchaser ob^ 

tructed in obtaining possession — ^Time starts only 
from obstruction. 

Per Rankin, C.J. and Mukerji, J. — If A and B togethw 
own property of which A is in actual possession and o 
sales his moiety to C the possession of A immediately 
becomes the possession of C also. 

A purchaser at Court-sale of a co-tenants* share got 
his sale confirmed, but when he tried to obtain actual 
possession of the share he was oibsiructcd by other co- 
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tenants. He brought a suit for possession after twelve 
years from the date of sale or its confirmation but before 
twelve yean from obstruction to possession* 

HeUi that other co-tenants' possession from the time 
of ^e to the time of obstruction to possession was on 
behalf of and not adverse to the purchaser. The period 
of twelve years under Art. 144 would run not from the 
sale or its confirmation but from the time when possession 
was actually obstructed. The suit was within time* 
177 Ind. Gas. 593=**33 C.W.N. 46=856 Cal. 6i6sA.I.R. 
1999 Cal. 050. 


‘Art. i44-^io-t6iyuita — Oojtar— Evidence 


In the absence of proof of ouster, possession of one 
joint tenant is not adverse to other joint tenants. An 
assertion of exclunve title in mutation proceedings may 
be evidence of ouster but not the institution of a suit by 
one joint tenant in his or her own name. 64 Ind. Cas. 
46a (All.). 

— Arts* 14a and 144 — ^Tenantfl*lA«comiiioik-^ 

Adverse possession. 

The presumption is that the possession of one tenant* 
in-common ts the possession of the other. And though 
allegations of dispossession and discontinuance of posses- 
sion bring the suit under Art. 142, Limitation Act, yet 
in the case of a suit for possession by a tenant-in*common, 
Che onus lies on the defendant tenant-in-common to 
prove when the joint possession ceased. 5 S.L.R. 49^ 
to Ind. Cas. 554. 

—‘Art* 144-^AdveTM possession — ^By tenut-ln* 
cosnmoD — Ouster — Acts of eaelusive possession* 

The question of adverse possession between tenants-in* 
common depends not on a severance of the icnancy-in- 
common by partition but on exclusive occupation by one 
co-tenant amounting to ouster of the other. Two 
brothers, C and Z), owned a property Jointly. In execu- 
tion of a decree against D, the property was sold and 
purcha^ by V who on taking possession of it was obs- 
tructed by G. V sued to remove the ohuruction and 
obtained a partition decree on the 29 *h November, 1887. 
and subv^quenily obtained symbolical p<»ssession of the 
property on the iith December, 1895* Meanwhile, on 
the 4th October 1894, C. sold the property to defendant 
and placed him in possession. The assignee of V then 
fued the defendant on the 4th October, 1 99®^ recover 
pntsAision of the properly from him. His claim was 
resisted by a plea of advene possession. 

//rW, negativing the contention (t) that to entitle the 
defendant to add 10 the period of his own adverse posses- 
sion (which was admittedly less than twelve yean before 
the dale of suit) the period of G's possession it must be 
shown that the laiicr's possession was also adverse ; (2) 
that G*s poascssion could not become adverse to K so long 
as the decree for partition was alive and capable of exe- 
cution as against C. (1908) M Bom.L.R. 5 * “33 
3i78=i Ind. Cas. 322. 

— *Aft* 144— Tcnanta-iA-comsasoo— Oaatar* 

It is only ouster of a tenant- in-common for twelve 
years that can extinguish his right. Merc non-parcici- 
pation in or refusal to live on joint property for the period 
does not extinguish it. (1901) 24 M. 441. 

II Aft* s44^-TaBa&t«itt-cosiiflaoo^^3ttatar of oniia* 

Where a tcnanl-in-coromon suci for a share, and ousi^ 
lor twelve years and consequent cxtinguisbnient of his 
right is set up in defence. 

that the onus of proving such ouster was on those 
•eiting it up. (1901) ^4 44 >* 

If* Go&atroctlve poaaoaaloa. 

Set 4 ls 6 NOTE 29. 

14a— Parlies to suit co-tharers- ■ Plainlifls alle- 
ging his posseaiion and dispossession by defendant^^ 
Arucle 142 applies— Flaiotiff should prove pussqsioe 


within 12 years — Plaintiff cannot 1 >r held lo be in cons- 
tructive possession. 40 P.L.R. 997=A.I.R. 1938 Lah. 
241=3LL.R. (1938) Lah. 558=181 Ind. Cas. 68. 

Arts* 142 and 144 — Occupation of land by defend- 
ant under erroneous belief that it belonged to his own 
landlord — Land belonging to plaintiff — Plaintiff's mahal 
isolated from land by road — Situatioo of land, such as 
not to invite plaintiff's attention ; 

Heldf no adverse possession and there was plaintiff' 
constructive possession. 1936 R.D. 52 = (1937) A.L.J. 
131— A.I.R. 1937 All. 238=1937 A.W.R. 46 = 169 Ind. 
Cas. 151. 

■ Alts* 142 144 — Part poasesaioiiy when 

oporatM as possession of whole. 

The rule that acts of possession over a part of any 
immovable property might be evidence of de /actc posses- 
sion of the whole, operates with full force in favour of 
rightful owners ; but it should be applied with some 
reservation in favour of a wrong-doer, for this reason, 
among others, that the right to the whole which makes 
the possession of a part equivalent to the possession of the 
whole and forms the connecting link between the whole 
and the part is wanting in the other. The want of that 
connecting link might, however, be supplied, by others, 
such as close connection and interdependence between 
the part actually possessed and the whole of which 
it was claimed to a part. 62 C.L.J. 234=164 Ind. 
Cas. 452. 

Arts. 142 and 144— If a person is the owner of the 

property but does not use it for some time, it cannot 
be said that he is in * constructive possession ' of it ; 
he is in actual possession so long as he has the power 
to bring it into use whenever he likes. A.I.R. 1932 
Cal. 504=36 C.W.N. 326 = 138 Ind. Cas. 349. 

Artg. 142 and 144— Joint family— Secret adop* 
cion by widow — Posaession of husband’s brother » 
whether adverse to adopted son. 

Where an adoption by a widow has secretly taken 
place without the knowledge or assent of the brothers 
of her husband who since the alleged adoption have 
remained in absolute and exclusive possession of the 
property, the adopted son cannot be taken to be in 
C(’nstruciive possession of the property in suit through 
his uncles. 

In such a case, the possession of the defendant ennnot 
be taken to be that of a co-sharer who has been holding 
the property on account of himself and the adopted son* 
A.I.R. 1932 All. 61 = 133 Ind. Cas. 899. 

Art* 142— Coagtruedvo poggegfion — PoggessioD 

through Cenutg — ActuflJ realising of rents most 
be proved* 

Before s defendant can be called upon to show that he 
was in possession, it is for the piaintifT ro prove his p<Kse- 
Bsion within 12 years before the suit. 

Where a person alleges his possession over a certain 
land through tenants, he must prove realisation of rent 
frcnl them, ttj Ind. Cas. 606=48 C.L.J. 364=A.I.R* 
1928 Cal. 765. 

Art* 142 — Suit for ejectment on actual possession and 

dispossession — Whether plainiifT can subsequently put 
forward a case of constructive possession depends on 
circumstances — Discretion of Court. 105 Ind. C^. 369 = 

31 C.W.N. 8o6=A.I.R. 1928 Cal. It8. 

Art* 142 — Poggeggion ** inclodog coug^ructlvo 

poggeggion* 

Per Hasafit J . — ^The word “ possession used 

in Art. 142 should not be read to connote occupation ** 
or detention " merely. It will certainly include 
constructive pceseuion. 110 Ind. Cas. 70=3 Luck* 
306*5 O.W.N* 37r=A.I.R* 1926 Oudh 251. 
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Art. 144 — Constructive possession. 

If a person is in constructive possession of certain 
property up to the date of a gift of that property, a suit 
by his donee within 12 years from such date is within 
time. t02 Ind. Cas. 426=28 P.L.R. i8i=A.I.R. 1927 
Lab. 426. 

—Art. 142 — Plaintiff having ' title—Constructive 
possession — Presumption. 

Plaintiff having title will be presumed to be in cons- 
tructive possession Di3|X)Sse5sion within 12 years of 

suit — riaintiff will succeed. 96 Ind. Cas. 225, Overruled. 
98 Ind. Cas. 704= i Luck. 441 =29 O.C. 395=3 O.W.N. 
89I=.\.I.R. 1927 Oudh 141. 

Arts. 142 and 144 — Trespasser — No constmo 

tive possession. 

There can be no constructive possession of a wrong- 
doer during the time that he is not actually in possession 
and the possession of a true owner no matter how that 
possession is obtained, must be considered as rightful 
possession in law and the period during which the true 
owner is in possession will enure to his benefit and not to 
that of the trespasser. 13 App. Cases 793, Foil. 81 Ind. 
Cas. 279=A.I.R. 1925 Cal. 270. 

- - -Arts. 142 and 144 — Constructive — Possession 
follows title — Onus in on defendant, to show sta- 
tutory possession. 

Constructive possession always follows the true title. 
In cases under Art. 144 it is not incumbent on the plaintiff 
to establish possession within 12 years of suit. He has 
to prove title and it then rests on the defendants to show, 
that he and those under whom they claim have been in 
possession for over 12 years before suit. 68 Ind. Cas. 
320=A.I.R. 1923 Nag. 2. 

Art. 144 — Constructive possession — Tres- 
passer, position of. 

A right of a trespasser by adverse possession is confined 
to land actually in his jx»session. (>920) P.H.C.C. 
146=5 Pat.L.J. 273=1 Pat.L.T. 760=56 Ind. Cas. 184. 

■ - Art. 142 — Constructive possession. 

If a proprietor is in actual or constructive possoaion 
time does not b^in to run against him. 1 7 P.W.R. 1 910 
=.29 P.R. 1910=61 P.L.R. 1910=5 Ind. Cas. 888. 

Arts. 142 and 144 — Constsmctlve possession — 

Hill and jxingle lands — Not extended in favour of a 
wrongdoer. 

In respect of jungle and hilly lands possession must be 
presumed to be wiSi the rightful owner. The character 
and value of the property, the suitable and natural 
mode of using it, the course of conduct which the pro- 
prietor might reasonably be expected to follow with a 
due regard to his own interest — all these matters, greatly 
varying, under various conditions, are to be taken into 
account in determining the sufficiency and effectiveness 
of possession. The plaintiff in an action of ejectment 
must prove possession actual or constructive within 
twelve years before suit. If the condition of the disputed 
property was such that it did not admit of actual occu- 
pation, the presumption is that legal possession continued 
with the rightful owner and it is sufficient for the plaintiff 
to prove either that the property continued in such state 
within 12 years of the suit, or that the condition continued 
up to a date so near the 12 years that »hc natural and 
probable inference is that the condition of the property 
was similar up to a date within 12 years of the suit. If 
this is established by the plaintiff the presumption would 
be that the possession of the plaintiff also continued 
within 12 years of the suit. This presumption, how- 
ever, is rebuttable, and the defendant may show that 
he has been in actual occupation of the property or of 
any portion thereof for more than 12 years before suit. 
If the presumption is thus rebutted and the adverse 
possession of defendant is proved in respect of any portion 


and 144 — II. Gonstractive possession, igfs 

of the property, the suit of the plaintiff must fail to that 
exteixt. When the evidence of possession is equally 
unsatisfactory on both sides^ the presumption may be 
made that possession was with the true owner. The 
principal upon which the doctrine of constructive is 
based stated. (1907) 7 C.LJ. 414=13 C.W.N* 272= 

See olso 6 C.LJ. 735=!. L.R. 35 Cal. 961 = 12 C.W.N. 
127=5 C.LJ. 583. 

Arte* 142 and 144 — Constructive possession — 

Doctrine not applicable to wrongdoer. 

The doctrine of constructive possession applies only 
in favour of a rightful owner and must not as a ride be 
octended in favour of a wrongdoer, whose possession 
must be conimed to land of which he is actually is 
possession. (1906) 3 C.LJ. 316. 

* — Arts. 142 and Z44~TreBpassers — Constructive 
possession. 

Constructive possession applies only in favour of a 
rightful owner and need not (as a rule) be extended in 
favour of a wrongdoer, whose possession must be con- 
fined to land of which he is actually in possession. Occu* 
tion by a wrongdoer of a portion of land only cannot 
held to constitute constructive possession of the whole 
so as to enable him to obtain a title by prescription. 
Where the right to the subsoil coal not having been asser- 
ted by the DIgwar openly to the knowledge of the land- 
lord for more than the statutory period of twelve years, 
though there may have been no concealment that the 
DIgwar has been working the coal, a suit by the landlord 
for the subsoil cannot be held to he barred by limitation. 
(190a) 34 Cal. 753=12 C.W.N. 193=5 C.L.J. 583= 
6 C.L.J. 735=12 C.W.N. 127=35 961* 

— Avt«. 142 and 144 — Trespasser — Constructive 
ssession — Possession of trespasser discontinaed 
reason of vis major — Effect of. 

Where the possession of a trespasser is discontinued by 
reason of vis major , the real owner's possession revives 
and the trespasser cannot be held to in constructive 
possession of the property. The doctrine of constructive 
possession docs not apply in such a case. (19*^2) 6 
C.W.N. 617=4 Bom.L.R. 537=29 C. 518=29 I.A. 104 
(P.C.). Set also 31 C. 397. 

xe. Debntter property. 

Adverse possession of. 

Salt to recover alienated property. 

(c) Sait to recover from trustee. 

xa. (a) Debutter property — Adverse possession of. 

Art. X44 — Debutt e r property — Execution ^ale 

Adverse possession of purchaser — Starting point. 

Where land devoted to charitable purposes is sold 
under an execution sale against the trustee m the charity, 
the adverse possession .of the pxurchaser commences 
for the purposes of Art. 144 of the Limitation Act, not 
from the date of the death of the truatee, but fi**n Ae 
date after the sale when the purchaser obtained effective 
possession of the property sold. 77 I.A. 42=29 Pat. 
279=63 L.W. 110=54 C.W.N. 213=1950 A.L.J. 
108=1950 M.W.N. 170=1950 A.W.R. 230=A.I.R. 
1950 P.C. 44=52 Bom.L.R. 493=86 C.L.J. i={*95®) 

I M.L.J. 243 (P.C.). 

— ^Airt. X44 — ^Title by adverse possession — Wakf 
property. 

It is now settled law that the Limitation Act applies to 
wakf property as much as to private property. A person 
can, therefore, acquire title to wakf property to advMSC 
possession. A.I.R. 1949 E> P. r4i. 

Art. 144 — Suit by sajjadanashiH for recovery of posses- 
sion of uMskf land from imjawars — Adverse possession— 
Essentials of — Transfer between mujawars inUr st without 
tajjadaHashin's knowledge— Whether can be relied on to 
prove adverse potsesiion : 
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Held, also on the evidence that the facts relating to 
the period subsequent to the year 1903 are consistent 
with the occupation of lands by the defendants being 
by the leave and licence of the sajjodenashin, which was 
induced through the tnujawars continuing to perform the 
services at two of the shrines in the village, and the title 
to the lands being in the plaintiff, the defendants had 
not discharged the onus that was on them to prove the 
advene possession relied on by them. 

Held, further that transfer between the mujawars 
inter se not made with the knowledge of the sajjadanashin 
could not be relied on as showing that the possession of 
the mujawQTS was adverse to the sajjadanashin. 1 1 O.VV.N. 
297=A.I.R. 1934 P.C. 77=61 I.A. 50=39 L.W. 421 = 
38 C.W.N. 400=36 Bom. L.R. 408=3 A.W.R. 387= 
66 M.L.J. 431=59 C.L.J. I57=(i934) M.W.N. 258= 
(*934) A.L.J. 466=56 A. 111=147 Ind. Cas. 887 (P.C.). 

Art. X44— Sale valid duidng tnntwali’s lifo^tiiiie 
— Adverse possession begins from kls death. _ 

There is no difference between a permanent lease and 
a sale of waA/ property and where a sale by the mutwalli 
of such property is valid during his life time, adverse 
possession against the mosque commences not from the 
date of sale but from the date of the death of the mutwalli. 
A.I.R. 1922 P.C. 123 ; A.I.R. 1925 Mad. 822 ; A.I.R. 
1927 Mad. 1163 ; A.I.R. 1926 Pat. 239, Foil. 31 
M.L.W. 3g6=A.I.R. 1930 Mad. 582=58 M.L.J. 524. 

— ~Art. 144 — Shebait, whether can- prescribe 
against idol. 

A shebait cannot make his possession adverse to the idol 
by changing his original intention to hold as a shebait 
into one to hold as owner and by an application of the 
income for his own purposes because such a change 
of intention can only be bought home to the idol by 
means of the shebait's knowledge and the idol only 
re-act to it by the shebaits. Adverse possession, in such 
circumstances, is a notion almost %-oid of content. 

The possession of two joint shebaits does not become 
adverse to the idol, even where they openly claim to 
divide the dehutter property between them. 6o C. 54= 
A.I.R. 1933 Cal. 295 = 144 Ind. Cas. 792. 

——Art. 144 — Debatter property. 

Adverse possession will destroy title in lands attached 
to an idol. 36 Bom. 185=13 Bom. L.R. 1169=12 
Ind. Cas. 926. 

—Art. 144— Adverse possession — Debatter pro- 
perty — Limitation. 

Debuller property veste in the legal entity known as the 
idol and in the mahant who is only itt representative 
and manager. On the death of a maJumt who had 
managed the properties on behalf of ^e idol, disputes 
arose between his senior and junior disciples as to the 
succession and they settled the disputes by an ekramamah 
of 1874 under which each Chela obtained possession of a 
portion of the debutter properties absolutely. In a 
suit brou^t in 1901 by the representative of the senior 
ehtla, for the recovery of possession of the properties 
allotted to the junior ehela Held, that from the date 
of ^raranmah, the possession of the junior chela was adverse 
to ^e idol a^ of ^e senior chela as representing the 
idol and that the suit was barred by limitation. 37 Cal. 
885—37 I.A. 147—14 G.WJ'I. 889—12 C.L.J. no— 
(1910) M.W.N. 303—7 A.LJ. 791=8 M.L.T. 145— 
20 M.L.J. 624—12 Bom. L.R. 632—7 Ind. Cas. 240 
(P.C.). 

—Art. 144 — Adverse posseesloa— Rallfloaa ea- 
dewmeats— Perpetoal lease by ooe traatee. 

Posseoion of debutter property which is advene 
against tome of the shebaxU of an idol is necessarily 
Mvene against sll of them. 13 C.W.N. 605—3 fad. 
Cas. 93. 


12. (b) Debutter property— Suit to 

recover alienated property. 

Art. 144 — Before the introduction (<f An. 134-6 in 

1929, suit to set aside alienation by shebait \v.is govfrncd 

by Art. 144. 48 C.W.N. 172 {2)-=A.I.R. 1944 Cal. 
211=215 Ind. Cas. 201. 

Arts. 144, 134-A to 134-C — Endowed property 

mortgaged by shebait but as secular owner in 
1905 purchased in execution of mortgage- 

decree by mortgagee in 1908 and possession ob- 
tained — Suit for recovery of possession by present 
shebait in 1940 — Suit is governed by Art. 144 and 
not Arts. X34'A to i34*C. 

The former shebait of a deity mortgaged the property 
belonging to the deity in 1905 not in his capacity 
shebait but as secular owner of the property which he 
purported to hold in niskar right. The mortgagee obtain- 
ed decree on the mortgage and purchased the property 
himself in execution in 1908 and obtained possession. 
The decree was not against the shebait qua-shebait but 
against him in his own personal capacity. The shebait 
died in 1932 and in 1934 the present shebait brought a 
suit for recovery of possession on declaration of title of 
the deity. The suit was decree and possession was ob- 
tained. One H prefened a claim under O. 21, R. 100, 
C. P. Code, which was allowed. Thereupon the shebait 
brought a suit under O. 21, R. 103, C. P. Code for re- 
covery of possession of the property on the allegation 
that it was a part of the debulter endowment belonging 
to the deity and H did not acquire any title to it by reason 
of his purchase at the sale held in execution of a decree 
obtained ^ a third party against the representatives of 
the mortgages : 

Held, that the purchase by the mortgage In execution 
of his mortgage decree was void altogether and the 
possession of the purchaser was adverse from the date 
of the sale. Articles 134-A to i34-C which were intro- 
duced by the amending Act of 1929 and had no applica- 
tion to the facts of the case. The suit was governed by 
Art. 144 and was barred by limitation. A.I.R. 1946 
Cal. 473=50 Cal. W.N. 629=224 Ind. Cas. 398. 

— 'Airts. 142 and 144 — Debulter property sold bv shebait 
in 1916 — Pvtfchascr paying for sheba-puja of idol and 
contmulng in possession up to 1935 — Suit to recover 
property alienated on behalf of idol in 1938 — Held, suit 
was not barred as it cannot be said that the deities were 
dispossessed or that their possession was discontinue 
for more than 12 years before the institution of the suit. 
A.I.R. 1944 Cal. !57=2>3 Ind. Cas. 234=76 C.L.J. 
363. 

^Art. 144 — Hindu religious institution — ^Alienation 

by manager — Interval of time between death, raigna- 
tion or removal of previous manager and election or 
appointment of successor — Suit impeaching alienation by 
successor — Art. 144 docs not apply. A.I.R. 1941 Mad. 

449-I.L.R. (I94«) Mad. 599’=(«940 * M.L.J. 644= 

53 L.W. 569—1941 M.W.N. 408=199 Ind. Cai. 225 

(F.B.). 

Arts. 142 «»«*«* 144 — Property sold in execotlon of 

mortgago-decree against sheb^t. 

Both in case of a lease and in case of a sale limitation 
for a suit to recover possession will start from the date 
of the death of the last shebait respoiuible for the transfer. 
Where, therefore, property is sold in execution of a 
mortgage-decree against shebaits, period of limitation 
starts from the death of the last of the mortgagors and a 
suit institute within X2 yean of the death of the last of 
the niortgagors is within limitation. A.I.R. 

1939 Cal. 21—43 C.W.N. 102—180 Ind. Cas. 679. 

_ .Art. 144 — Where the dhamakarta of a temple panted 
a perpetuallease of temple lands, and lessees alienated 
portions of the land for building purposes, and buildings 



1995 LIMITATION ACT (190Q), ARTS. 14a and 144— la* Debutter property* 1996 


were erected in contravention of the lease but with 
the knowledge of the dharmakarta who raised no objec» 
tion and received the rent : 

Held, that he accepted it as payable in respect of a 
permanent right, which it was no longer in the power 
of his temple to repudiate, and that when the adverse 
possession of the lessees extended over 12 years, the claim 
to eject the sub-lessees was barred under Art. 144 Limi- 
tation Act. 63 I. A. 261: 1936 A.W.R. 975 (2) = i 936 
R.D. 203=A.I.R. 1936 P.C. 183=2 B.R. 567=40 C.W. 
N. 901 5=44 L.W. I =38 Bom.L.R. 702 = 17 P.L.T. 480 = 
1936 O.W.N. 566 = (i936) M.W.N. 733 = 71 M.L.J. 
105 = 38 P.L.R. 793=63 C.L.J. 49' =('936) A.L.J. 
977 — ■)9 809=162 Ind. Cas, 465 (P.C.). 

Art. 144 — Permanent lease by former trustee— 

Lease supported by partial necessity — Sait by 
succeeding trustee to avoid lease and for posses- 
sion. 

The plaintiff who was the pujari and manager of a 
temple instituted a suit in 1927 to set aside a permanent 
lease granted in 1894 6y the plaintiff’s father who was 
the former pujari and manager of the temple and to re- 
cover possession. The plaintiff’s father died in 1915 
within twelve years of the date of suit, and the lease was 
also for necessity in part. The question being whether 
the suit was barred by limitation : 

Held, that inasmuch as the plaintiff’s father had power 
to grant a permanent lease for necessity and as there 
was no complete lack of necessity, the lease was not ab 
inilio void but only voidable and the cause of action for 
the suit arose only on the death of the plaintiff’s father 
and the suit was not, therefore, time>barred : 

Held, further, that the mere fact that the plaintiff had 
received certain moneys from the defendants could not 
estop the plaintiff from contending that the lease was 
not binding on him in the absence of evidence to show 
that the moneys were paid and accepted as rent. A.l.R. 
1936 Mad. 262 =(i 936) M.W.N. 476=162 Ind. Cas. 

325- 

Arts. 142 and 134 — Representative sidt for 

possession. 

A representative suit on behalf of the Muslim com- 
munity for possession of a portion of a plot belonging to a 
graveyard hy demolition of constructions made thereon 
by the defendant on the allegation that he had taken 
unlawful possession of the land in suit and had built 
upon it without any right, is governed by Art. 142 and 
not by Art. 134 and limitation commences from the 
date of dispossession of the Muslim public and not from 
the date of the death of the manager or lakiadar who 
alienated the land. 1935 O.W.N. 815=11 Luck. 297 = 
A.l.R. 1935 Oudh 425 = 156 Ind. Cas. 92. 

Art. 144 — Suit by succoeding head of mutt to 

set aside gift ajsd for recovery of possession of 
property. 

A village belonging to a mutt was gifted in the year 
1797 by the then head of the mutt to an ancestor of the 
defendant ‘ for the diligent study of the Vedas and from 
that time onwards, the village was in the possession of 
the defendants and his predecessors. In 1912, the plain- 
tiff became the head of the mutt and he instituted a suit 
lor recovery of the village on the ground that the 
gift made in 1797 was invalid. It was contended on 
his behalf that the true principle applicable to such cases 
is that so long as there has been no repudiation of the 
grant, the alienee’s possession does not become adverse : 

Held, that the authorities do not lay down or support 
any such principle ; that the possession of the grantee 
became adverse to the mutt on the death of the head of 
the rmUt who had made the gift, and the suit was, there- 
fore, barred by adverse possession., (1934) M.W.N. 
494=A.I.R. 1934 Mad. 624=67 M.L.J. 430=40 L.W. 
•00=152 Izwl. Gu. 251. 


—Arts. 144 and 134 — ^Difference between traasfes 
of endre math and of some properties only. 

The mahant of a math executed a permanent lease on 
December 21, 1909, of certain properties which belonged 
to the math and subsequently sold them on February 11, 
1911. The mahant died in July, 1913, and his successor 
sued for recovery of possession of the properties in May, 
1934, on the ground that neither of the transactions was 
for legal necessity or for the benefit of the math. 

Held, (i) that the suit was governed by Art. 144, and 
not by Art. 134 ; 

(ii) that the possession of the alienees became adverse 
within the meaning of Art. 144 only on the death of the 
mahant who alienated the properties and the suit was 
not time-barred. 60 I.A. 124=14 P.L.T. i85=A.I.R. 
1933 P.C. 75=37 M.L.W. 512=64 M.L.J. 505=(i933) 
M.W.N. 272=10 O.W.N. 455=37 C.W.N. 541- 
('933) A.L.J. 327=57 C.L.J. 229=12 Pat. 251 =35 Bom. 
L.R. 530=17 R.D. 754=142 Ind. Cas. 214 (P.C.). 

Art. 144 — Adverse pisssessioii, wdien com* 
mences. 

Where property docs not vest in a mahant but^ vesd 
in the idol, and the mahant purports to transfer it in his 
capacity, as the manager of the idol, adverse poa-scssion 
against the idol commences from the ven^ moment 
possession is taken under the sale-deed ; it is not post- 
poned till the death of the mahant. {1932) A.L.J. 836 = 

54 A. 909=A.I.R. 1933 All. 19=143 45®' 

—Art. X44 — Alienadou of property beloi^ing to 
religious foundation. 

Ordinarily speaking, a mahant having po\^ only_ to 
alienate the property of a religious institution during 
his lifetime, adverse possession will conuncnces from 
his death. 

Where property belonging to a mutt was gift^ by a 
mahant about 50 years ago and his successor sued in 19*4* 
for possession : 

Held, that the suit was barred by limitation. 35 
Bora. L.R. 368= A.l.R. 1933 Bom. 253=144 
®77- 

—Arts. 144 and 134 — Mutawali cannot be said to be 
a trustee with regard to the endowed property 
as to the specific property proved to have been vestm 
in him for a specific object and hence a suit to set “iw 
an alienation by mutawali is governed by Art. 144 
not Art. 134. 57 B. 709=35 Bom. L.R. 252=A.IJt« 
1933 Bom. 217=148 Ind. Cas. 385. 

Art. 142 — Applies to — Suit to recover urak# 

property wron^uUy alienated. 

A suit by a succeeding \nutawali to iwover 
sion of wakf property wrongfully alienated will be goveroed 
by Art. 142 of the Limitation Act. 34 C.W.N. 49”* 

51 C.L.J. 547=A.LR. 1930 Cal. 673. 

■ Arte. 144 suid 134 — Gowle by Dharmakartha of 
temple. 

The dharmakartha of certain temple property^ instiwted 
suits for the possession of various plots of land in a 
which bad been alienated by a permanwt eoiefe, oatm 
April I, 1865. by the then dharmarkarlha in favour of the 
dhormakarthas of two other independent temples 
whom the defendants had obtained transfers of their 
several plot and erected houses and other permanmt _ 
structures. The plaintiff prayed in the altmatiyw thM 
if possession could not be given, an injunction might be 
granted for the removal of the structures and for coinp^»* 
tion as the defendants were entitled only to ^8“*® 
agricultural tenants under the cowle. The defendants 
contended that the eowU being beneficial to the Devastu^ 
tuans was valid and that they bad acquired a valid title 
to permanent tenancy by adverse possession. They 
a 1*0 pleaded limitation trader either Art. 144 or Art. 134* 
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Held (i) that the suit was barred under Art, 144 from 
whichever date adverse possession counted, from the 
date of the cowU or from the date of the death, removal or 
resignation of the dharmarkarlha who granted it. 

It will be illogical to extend to idols the privileges as to 
Emitation of action conferred on minors in the Limitation 
Act and hence, in spite of the figurative minority attri- 
buted to idols, they are affected by the act of their 
managers by the rules of limitation and adverse posses- 
sion. 35M.L.W. I9i=(t93i) M.W.N. 1287=62 M.L.J. 
4^=A.LR. 1932 Mad. 328 = 137 Ind. Cas. 487. 

——Art. 144 — ^Debnttor property. 

Where wakf property was the subject-matter of alicna- 
tiODy 

Held, that adverse possession commenced from date 
of sale and that the suit to recover possession was governed 
by Art. 144 of the Limitation Act. 34 C.^V.N. 498— 
51 C.L.J. 547=A.I.R. 1930 Cal. 673. 

—Art. 142 — Starting point. 

Each succeeding mutwali does not get fresh stalling 
point for the purpose of Art. 142. 

The introduction of a fiction as to an idol being under a 
perpetual tutelage and also of a theo^ of suspension of 
cause of action during such tutelage will be an encroach- 
ment upon the statute of limitation without legislative 
sanction and will revolutionize all known principles of 
law and procedure. A.I.R. 1930 Cal. 673=34 C.W.N. 
498 = 51 C.L.J. 547. 

—Art. 144 — Salt to set aside alienation by 6ucc^> 
Mabant is govemd by Art. 144 and time begins 
to run from date of alienation. 

Where the properties are endowed properties belonging 
to a math or idol, the possession of same by a purchaser 
imder a sale-deed executed by the Mahant becomes 
adverse to the math or idol as also the succeeding Mahant 
from the date of possession after purchase under Art. 144 
and if further such a sale-deed follows, a m^ran le^ 
in favour of a member of the joint Mitakshara family 
of whom purchaser is one ; setting aside mukaran lease 
would not entitle the succeeding Mahant to step into 
•hoes of mukaran and keep possession subject to payment 
of rent when suit to set aside purchase is barred under 
Art. 144. 11 P.L.T. 403=A.1.R. 1930 !***• 455- 
I Art. *4 4 — Religious Endowmcni-^Alienation by 
manager — Successor can challenge — ^Timc funs from 
the time latter assumes office. A.I.R. 1926 Mad. 679, 
Foil. 104 Ind. Cas. 355=A.LR. 1927 Mad. 1163. 

—Art. 144 — PoBseeslon advera* against mah a n t 
is adverse against the Idol — Limitation begins to 
nm from the date of taking possession by alienee— 
Succeeding mahant does not get frresh start. 

Such a manager, shebail or mahant would represent 
the idol or the institution for the time being completely, 
and poBCMion, if adverse, against the mahant for the 
time being must be deemed to be adverse against the 
idol or the institution, unless the character of the ahena- 
tioo under which poaacssion was taken could be deemed 
to enure only lor the lifetime of a particular manager, 
or mahant. The adverse pou^iun in such a case 
begins to run from the date the alienee takes possession 
of the property alienated, and each succeeding manager. 
t/ubait or mahant cannot get a fresh start so far as the 
question of limiution is concerned, upon the ground of 
his not deriving title from any previous manager, the 
roion being ^t the succeeding managers, thtb^U 
or mahants from a continuing reprcscnuiioa of the idol 
or the institution to which the endowed property has 
been dedicated. 23 O.C. 536 ; A.I.R. 192a Oudh 34 ; 
M Mad. 271 (P C.) ; 37 Cal. 885 (P.C.) ; 36 Ca^- *003 J 
38 Cal. 526 (P.C.) i A.I.R. 1923 P-C. 175 “d A.I.R. 
1026 Pai. 239, Foil. 95 *««*. Cas. 27-a Luck. 239= 
3 O.WJf. (Sup.) 1-A.IA. 1926 Oudh 444. 


- Art. 144— Lease by Matliadipatlii without justi- 
fication— Valid only for grantor’s Hfo Adverse 
possession— Starts from succeeding Mathadipathi’s 
date of successions 


'Fhr langu.tgc of S. in of the Limitation Act giv.s th«- 
due to the meaning and the applicability of Art. 13.}. It 
clearly shou-s that tlic article refers to rasi-s of spccificirust, 
and relates to propiTty “ conveyed in trust Neither 
under the Hindu Law nor in the Mahomedaii system is 
any property “ Conveyed ”, to or vested in a sfiebait or 
mutwali, in the case of a dedication. Therefore alienation 
made by either cannot be treated as an alienation made 
by a trustee under S. lo. .A lease without justification 
granted by the head of the muff is valid for his lif<% and 
if adopted by his successor would endure during his 
term of office ; but neither the original alienation nor 
the subsequent adoption would create a bar by adverse 
possession. Possession of the lessee becomes adverec 
to the successor only on his accession to. the office. 65 
Ind. Cas. 161=15 M.L.W. 78 = 3 Pa»- L.T. 245 = 
26 C.W.N. 537=^20 A.L.J. 497 = 24 80m. L.R. 629 = 
30 M.L.T. 66=48 I.A. 302=44 Mad. 831 = J 92 > M.W.N. 
00=11 M.L.I. 346=.A.r.R. 1922 P.C. 123 (P.C.). 


Arts. 144 and 134— I'ruslce alienating waqf pro- 
perty given for general religious purposi^ — Suit for 
setting aside alienation and for possession is governed 
by Art. 144 and not Art. 134. Section 10 controls 
Art* 134 of the Limitation Act of 1908* It clearly shows 
that the Article refers to cases of specific trust and relate 
to property ” conveyed in trust There is under Hindu 
and Muhammadan Law, a distinction between a specific 
trust and a trust for general, religious or charitable pur- 
poses. 65 Ind. Cas. 722= A.I.R. 1922 Lah. 271 • 


Art. 144 — Property vested in mnhant — Aliena- 
tion by mabant — Suit hy successor against alienee— 
Time runs from death of alienor or when he is 
presumed to have died — Property vested in idol — 
Suit must be brought within Z2 years of alienation. 

Where the property is vested in the juridical person 
and the Mahant is only the representative and manager 
of the idol, the act of alienation is a direct challenge upon 
the title of the idol, and the idol or the manager of the 
idol on b:halfof the idol must bring the suit within 12 
years from the date of the alienation. But where the 
title is in the Mahant of the sliebait the act of alienation is 
not a challenge upon the title of the idol, though the 
property may be endowed property in the sense that its 
income has to be appropriated to the purposes of the 
endowment ; and there is no adverse possession so long 
as the person making the alienation is alive and the 
possession of th<* defendant becomes adverse to the plain- 
tiffs only when a new title has come into existence capable 
of maintaining the suit and which has not approved of or 
.acquiesced in the alienation. Where there can be no 
doubt whatever that though the property is endowed 
property in the sense that its income hiu to be appropriated 
to the purposes of the endowment, still the title is in the 
successive Mahants, lime is to run from the date of the 
death of alienor who alienated the properties in dispute. 
If the alienor has not been heard of for 7 jjears by those 
who would naturally have heard of him, if he had been 
alive it can Iw presumed that he is dead. The suits 
are not barred as the time begins to run from the date of 
the presumption. 44 Mad. 831, Foil. 67 Ind. Cas. 401 = 

3 Pat. L.T. 352 = 1 Pat. 475=A.I.R. 1922 Pat. 243. 


j\jt. 144 — Mutawall ulleiuiting wskf property — 
Article 144 AppliM* 

Article 144 and not Art. 134, governs a suit to set 
aside an alienation by a MuUwali of ordinary wa/^ 
property gifted for general, pious or rcligoious purposa. 
Section 10 controls Art. 134 of the Limitation Act of 1908. 
It clearly «ho%vs Uiat the article refers to cases of specific 
trust ana relates to property ” conveyed in trust ”. Tlicrc 
is Hindu and Munammadan Law, a distinction 
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between a specific trust and a trast for general religious 
of charitable purposes. 65 Ind. Cas. 722=A.I.R. 
1922 Lah. 271. 

Art. 144 — Starting point — Wakf Property — 

Permanent ^icnation. 

A mutwali can challenge the permanent alienation of 
the wakf property by his predecessor within 12 years 
from his appointment. 36 P.W.R. 1916=32 Ind. Cas. 
558. 

Art. 344 — Invalid alienation — Alienation of 

debuttcr property. 

Alienation of debulier property by a shebait in excess of 
his pov.-er falls under Art. 114, if the transferee is aware 
that the alienation is beyond the transferor’s powers. 

9 Ind. Cas. 133 (Cal.). 

12. (c) Debutter property — Suit to 

recover from trustee. 

Art. S44 — Religious institution — Suit for reco- 
very of property from person claiming to be trustee 
himself — Limitation. 

In a suit to obtain control or management of religious 
institution, when no misapplication is proved, and the 
defendant admits himself a trustee for the institution, 
the period of limitation is 12 years under Art. 144. 6 A. 

I ; 10 I. A. 90, Foil. 43 Mad. 253=46 I.A. 204= 
37 M.L.J. 46 o=(i9J9) M.W.N. 850=17 A.L.J. 1097= 

10 L.W. 642=27 M.L.T. 479=24 C.W.N. 249=53 
Ind. Cas. 288. [On appeal from (1915) M.W.N. 650= 
33 Ind. Cas. 216]. 

13. Declaration of title. 

Arts. 144 and 120 — Applicability — Suit for 

declaration of title and confirmation of possession 
— Adverse onts*y in Record-of-Rights. 

Where in a suit for a declaration of title in view of an 
adverse entry in the Rccord-of-Righls, and for confirma- 
tion of possession, the defence is a denial of the plaintiff’s 
title and assertion of possession for the statutory period, 
the article applicable to the suit is Art. 144 and not Art. 
120 of the Limitation Act. The prayer for “ confirma- 
tion of possession ” must be regarded, in view of the 
pleadings, as a prayer for possession in a suit for posses- 
sion, within the meaning of Art. 144, Limitation Act. 
An owner of properly and in possession of it can ignore 
an adverse entry against him in the Record-of-Rights 
An adverse entry in the Record-of-Rights cannot be re- 
garded as an accrual of a right to sue within the meaning 
of Art. 120 of the Act. 47 A. 389, Foil. A.I.R. 1949 
Assam 75. 

Arts. 14a and 144 — Settlement Record — Adverse 

entry — No dispossession — Suit for mere declara- 
tion of title and confirmation of possession. 

Apiece of land was recorded on December 9, 1915, in 
the Settlement Records as belonging to (owzis Nos. 78 
and_ 79 jointly. The plaintiff who owned towzi No. 79 
instituted a suit on December g, 1927, against the defen- 
dant who own iowzi No. 78 for a declaration that the 
land in question belonged to towzi No. 79 and for con- 
firmation of his possession. There was no allegation of 
any dispossession or interference or threat of interference 
by the defendant with the plaintiff’s possession except 
in so far as such interference might occur in the future 
by the wrong entry. 

Held, that the suit ought to be dismissed on the 
ground that no cause of action was disclosed and neither 
Art. 142 or 144, Limitation Act had any application. 
A.I.R. 1932 Cal. 842=36 C.W.N. 783=56 C.L.J. 316= 
139 Ind. Cas. 759. 

• A rte. 144 and 120 — Suit for declaration of title and 
confirmation of possession — No allegation as to distur- 
bance of possession by defendants — Cause of action being 
OToneous entry in Record-of-Rights— Suit is governed 
W Art. 120 and not Art. 144. 97 Ind. Cas. 635= 
A.I.R, 1927 Cal. 30. 


Art. 144 — Suit for declaration and possession. 

A suit may comprise various reliefs and the different, 
reliefs may be governed by different articles of limita^ 
lion. Consequently where a suit comprises a prayer for 
declaration and for possession, the whole suit cannot be 
governed by Art. 144. (1936) M.W.N. 35i=A.I.Ri 
1936 Mad. 804=170 Ind. Cas. 379. 

4 

Arts. 144 and 138 — Money-decree after mortgage- 

suit and mortg^e decree — Suit by auction-purchaset 
of mortgage decree against auction-purchaser of money- 
decree for declaration of title and possession held was 
governed by Art. 144 and not by Art. 138. 1 1 Pat. 165= 

A.I.R. 1930 Pat. 145=13 P.L.T. 121 = 142 Ind. Cas. 
246. 

Art. 144 — Applicability — Suit for possession — 

Lease by person other than natural guardian. 

A suit for recovery of possession on declaration of title 
impeaching the transfer (lease) by a person other than 
natural guardian of the minor, the transaction not being 
legal necessity or benefit of the minor is not barred by 
limitation if brought within 12 years of the transfer. 
A.I.R. 1930 Cal. 748=34 C.W.N. 642. 

' A rts. X44 and 148 — A suit which is essence one fo^ 
declaration of title and recovery of possession is not 
governed by Art. 148 but by Art. 144. 94 Ind. Cas. 
342=A.I.R. 1926 Cal. 910. 

^Art. 144 — Declaration of title — Suit for posses- 

session — Entry in the Record-of-Rights — Declara- 
tion. 

A suit for possession and mesne profits with the 
declaration that an entry in the Record-of-Rights is 
correct is governed by the 12 years’ limitation. 52 Ind. 
Cas. 361 (Pat.). 

— Art. 142 — Applicability — Suits to set aside 
order under S. 145, Cr. P. Code. 

A suit brought by a person for a declaration of title 
and for recovery of possession to property which was 
attached by a Magistrate under S. 145, Cr. P. ^de, 
after plaintifi’s attempt to take possession was resisted, 
in a suit under S. 42, Specific Relief Act and not governed 
by Limitation Act, Art. 142. 22 C.L.J. 283=20 C.W.N. 
481=31 Ind. Cas. 242. 

Art. 144 — Applicability — Declaration and in- 
junction. 

Suit for declaration that a pathway is public and for 
injunction to remove obstruction — Article 144 applies. 
69 Ind. Cas. 910=26 C.W.N. 587=A.I.R. 1921 Cal. 
405. 

^Arts. 142, 144 and X20 — Sait for mere declara- 
tion of title to land. . 

When a suit is one for mere declaration of the plamtiff s 
title to certain land and is neither in form nor in substance 
a suit for possession of the land ; Arts. 142, 144 can haw 
no application and the suit falls under Art. 120. A.LR. 
1942 P. C. 47=8 B.R. 831=1942 O.W.N. 505=55 
L.W. 597=(i942) 2 M.L.J. 384=44 Boro. L.R. 868** 
1942 A.W.R. 37=47 C.W.N. 38=I.L.R. (194a) Kar. 
(P.C.) 122 (Supp.)=20i Ind. Cas. 499 (P.C.). 

—Art. 144 — Applicability — Declaratory suit. 

If a suit is not for possession but is one for declaratit^ 
to such a suit Art. 144 does not apply. 31 Bom. L.R. 
1240=54 Bom. 4=A.I.R. 1930 Bom. fit. 

Art. 144 — Sait for title to trees — P laintife 

possession within X2 years of suit and entry in 
Record-of-RIghts — Pre^ons suit for same trees 
decided in plaintiff’s favour— It is not necessary 
that map in previous suit should be relayed on th0 
map in sobseqaent suit. ... 

Plaintiff brought a suit for declaration of his title to 
grow lac on certain trees. Previous to this suit there 
was a dimute with regard to same trees and against 
the defendants when the claim of the plaintiff vy 
denied. In the present suit the entries in Rccordjw 
Rights and other documentary evidence was in plaintiff^ * 



t«oi LIMITATION ACT (1908), ARTS. 14* and i 44 -« 3 - Declaration of title 


2002 


favour and the plaintiff was proved to be in possession 
within 12 years of suit. But the Commissioner appointed 
to prepare map of disputed jungle could not correctly 
relay the map of the previous suit upon the map pre- 
pared by him. , , . 

Held, that provided the map was correct tte plamtitt .s 
title ^vas established and it was not nccessai7 that it 
should be practicable to relay on it. A.I.R. 1929 Pat. 

^Arts. 144 and 149— Applicability— Declaration 

i^^alnst Government. 

Art. 144 docs not apply to a suit for declaration 
against Government, that plaintiff has acquired owners 
prescription— Such suit is governed by Art. 149. 96 
Ind. 447=7 Lah. 210=8 L.L.J. 309=27 P.L.R.749= 
A.I.R. 1926 Lah. 437. 

14. Ejectment, 

^Arts. 142 and 144 — In an action for ejectment, the 

plaintiff can recover only by the strength of his ov-m 
title, and not by the weakness of that of the defend^t. 

A.I.R. 1942 P.G. 64=9 B.R. 70=(i942) A.L.J. 718- 

1943 O.W.N. 1=47 G.W.N. 46 * M.L.J, 11 

L.W. £=45 P-L.R- 36=(t942) Kaf* 

(Sup.) =45 Bom.L.R. 275=69 I-A. I37=i943 M.W.N. 
205=76 C.L.J. 451=203 Ind. Gas. i (P.C.). 

Arts. 142 and 144 — Suit for ejectment. 

A suit for ejectment must fail until the plaintiff proves 
that he was in possession within 12 years of the suit. 
A.I.R. 1940 Gal. 65. 

^Arts. and 144— Ejectment suit— Cause of 

action — ^Not continuing. 

Dispossession is a trespass and in one sense, a continu- 
nuance of possession thereafter is a continjwncc of the 
orieinal wrong but that is not the meaning of S. 23, Limi- 
tation Act. The Act must be read as a whole ajd “ust 
be construed in such a way that there is no conflict bet- 
ween S. 23 and Arts. 142 and 144. Complete usuipa- 
tion of possession and occupation and rans^uent dis- 
possession of the owner, is a v^ng which is complete 
ft^m the moment of dispossession. It 
nuing trespass of a character (»ntemplatcd by S. 23. 
Hen&, where a suit alleging that the defencUnt had 
taken possession of certain land and unk 
illegallV; that the defendant's po»e«ion » 

tresnass and praying that the defendant be ejected, is 
diimissed, a subsequent suit alleging and song- 

ful possession and praying for potion of the same land 
is bar^, the cause of action being the same and not a 
continuing one. A.I.R. 1939 Nag. I45=*939 N.LJ. 
tR<>=i82 Ind. Gas. 613. . 

— Arte, X44 and xao— A suit by the propnetore for 
eiectment of a non-'proprietor from the site ojxupicd by 
lum is in iu essence a suit for 

bv Art. 144 and not by Art. 120. A.I.R. 1932 Lah. 47 
33 P.L.R. 298=»34 "9* 

Sm/^iay be discharged by referent to ^ 

either ride i nr i,i/lin g the evidence that has been adduced 

for defence* , * • 

Per S. K. Ghost, J.— It i» not nece^ Wore the 
plaintiff in a suit for qectment raise m W*J*vo^ 
prwumption that poMesaion follows tiUe, that he 
must show that the land was incapable trfenjoyment. 
He can get the benefit of that presumption if he succeeds 
in ihowmg even by the evidence on t^ side of defence 
that as a matter of fact no ac^of enjoyment has been 
exercised. A.I.R. 193 * Cal. 50*-53 G.L.J. 411= 
134 Ind. Gas. 319* 

—Art. 144 — App Ucah flity— Ejectm e n t . 

Suit for qectment— Qpotion as to po“«>“ 
HisntiM— tion not involved — Suit is governed by Art. 144* 
98 todTcai. 878-A.I.R. 19*7 Lab* 7 ®* 


Arts. t42 and 14.4— In a suit fnr .-jr.inKni whrrc 

the plaintiff dors not srt up disposs.-ssi-.n, Arf M l 'S 
applicable and nol Art. 07 ^ * 

l!^Art. 142-Ejectment suit— Title and disposses- 

Sion — Proof* , . . . 

In an ejctimcnt suit a plainiifl* must prove lus luK 
and dispossession by the defendant within 12 years 
before the date of the institution of the suit. I ossession 
is different from user ; and if the land is unfit tor 
the usual mode, plaintiff’s possession is presumed tdl 
contrary is proved, which presumption, being one ot 
fact, is not conclusive and depends in every case npo® 
the particular circumstances. 5 Pat. L.J. 724— j8 in . 

Gas. 773- . ^ , 

—Arts. 142 and 144— Ejectment suit-^try of 
defendant’s name in Onus. 

In a suit for possession where the entry in the Record- 
of-Rights is in favour of defendants, plaintiffs must prose 
his possession within 12 years of suit. 54 I®d. Gas. 9°® 

— A^ts. 142 and 131— Ejectment suit-Suit for 

possession of temple — Limitation. 

^ The period of limitation applicable lo a suit for posses- 
sion of a temple is that contained in Art. 142 of the Limi- 
tation Act. 52 Ind. Gas. 637 (Mad.). 

Art. 142— Ejectment suit— Title— Onus of proof 

— Prescriptive title. 

Tlic onus of establishing title to property by icason 
of possession for the prescriptive period lies on the pc«on 
asserting such possession. In a suit under Art. 142 1 
is on the plaintiff to prove possession within 12 yean. 
20 A. 182, Not Foil., 39 M. 617 (P.G.): 16 C. 473* 37 
Ind. Cas. 794, Foil. 41 All. 669 = 17 A. L.J. 814—52 
Ind. Cas. 3G6. 

Art. 142 — ^Ejectment suit — Title and possession 

within 12 years to be prov^. 

In a suit in ejectment plaintiff must prove a valid 
and possession within 12 years. Mere possession without 
title will not avail unless it is proved to have existed lor 
12 years. 42 Bom. 357=20 Bom. L.R. 346—45 Ind, 
Cas. 550. 

Arts. 142 and 144-Ejectment suit— Suit for 

‘■7n'rl“7®"oS-l‘’oTdi,po.s^io. or disc^^^ 
nuance of possession, limitation runs ®‘°;; 

or discontinuance of possession and the 
the plaintiff to show that he or his Prc^cccssor-m-mle 
has been in possession within 12 years of date of suit and 
the article applicable is 14a. 1 1 Bur. L.T. 150—41 Ind. 

C^. 722. 

^Art. 142— Ejectment suit- Plea of separate 

Utle on pjttion— Burden of proof. 

The burden of proof in a suit for Was possession lie* 
iinon olaintiff to prove his title where he pleads joint 
pwch£c with defendant noUvitlwtanding the plea of 
SefSidanU that the land was originally joint and on 
partition fell to their share. 41 Ind. Cas. 690. (Cal.). 

Art 142— EJectmont suit- PoBBeesion— Onus— 
Cha«cter*^ lind— Proof of proletary dUe i» 
years brfore goit— ProBumpdon— Onus. 

The onus that lies on plainUff in a suit ®"der Art. 
of Limitation Act, of giving affirmative ®f 

possession within twelve years prior to the date of suit 
affected by the character- of the land in question. 
Where in a suit to which Art. 142 applies plaintiff proves 
^ proprietary tide at a period prior to 
before the institution of suit, the presumption is that his 
Suasion continued tiU i^thin twelve year* ®f 

S^buuihe pr^ption of plairiUff's po«^‘o® 
^ves that the pUintiff ^ title was oitinguwhe^y 
pOtfCSsiODs 2 Pat. L.W. 143=2 Pat. L.J. 506=3* Lid. 

Cas. Xf4- 
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Art. 142— Ejectment solt—Possession within 

xa years— Onus. 

Where in a suit for possession after dispossession of 
the pUintiff his possession within limitation is denied. 
It is for plaintiff to piove such possession. 4 O.L.T. 
354=41 Ind. Cas. 80. •» j 


succeed, strictly prove his own title. 42 Cal. qSd* 
41 I.A. 290=18 C.W.N. 1154=27 M.L.J. 333=1 LW. 

447 = (i9r4) M.W.N. 
035=16 Bom. L.R. 863=12 A.L.J. 1281=20 C.L.T. 
573 = 25 Ind. Cas. 290 (P.C.). 


*1 — >42— Ejectment suit— Permissive posses* 
6 ion — Borden of proof* 

WTiere plaintifi' alleged that defendant’s possession 
was permissive and that he constructed his amla on the 
land in suit and where plaintiff sued for possession and for 
a perpetual injunction to remove his amla. Held, that 
Art. 142 did not apply as there was no dispossession or 
discontinuance of possession though undoubtedly the 
plaintiff was bound that defendant’s possession was 
permissive. 2 Lah. L.J. 511. 


^Arts. 142 and 144— Ejectment — Laiullord and 

tenant— Rent decree obtained by plaintiff’s pr^ 
decessors. 

In a suit for possession of land held by raiyats, a rent 
decree obtained by plaintiff’s predecessors within ts 
years before suit save limitation. 18 C.W.N. Q40= 
23 Ind. Cas. 298. 

Art. 142 — ^Ejectment suit — Suit for possession — 
Proof of possession within 12 years of suit is neces* 
sary. 


- — Art. 142— Ejectment suit— Title and posses* 
sion to be proved. 

A plaintiff in a suit for possession has to show title 
and where it is alleged that he is out of possession he must 
show affirmatively that he has been in possession within 
twelve years of the suit. 40 Ind. Cas. 420 (All.) . 

——Art. 142- Ejectoent suit— Burden of proof. 

In an ejectment suit plaintifT should prove his posses* 
sion within the statutory period but if plaintiff is mentioned 
in the Record*of-Rights as the person in possession, 
then the burden is shifted on the defendant and he must 
I^ove that plaintifT had been out of possession for more 
than the statutory period. A Court in dismissing a suit 
^ barred by limitation must state clearly under what 
law It barred and whether the facts necessary for applying 
that law have been established. 21 C.W.N. 

39 Ind. Cas. 356. 


In a suit for possession consequent on a dispossession, 
plaintiff must prove that the dispossession occurred within 
12 years of suit. 18 C.LJ. 601=22 Ind. Cas. 64. 


Art* 142 — ^Ejectment — Title— Possession within 
X2 years, — Onus* 

In a suit for ejectment, the onus is on the plaintiff 
to prove not only his title to possession but the fact of 
his dispossession or discontinuance of possession within 

12 years. (1913) M.W.N. 157=17 C.W.N. 389= 

13 M.L.T. 185=17 C.L.J. 277=15 Bom. L.R. 445= 
25 M.L.J. 95 =j 8 Ind. Cas. 17 (P.C.). 


Art. 142 — Ejectment suit — ^Landlord, wnd 

tenant. 


Art. 142 is noi applicable if the possession by the defen- 
dant of a limited interest is land is not adverse to the 
plaintiff landlord. 8 N.L.R. 163=17 Ind. Cas. 606. 


Art. 142 Ejectment suit — Landlord and tenant 
—Bengal Tenancy, Act, Sch. m. Art. 3. 

A suit by tenant for possession of his holding on his 
being dispossessed by a co-sharer landlord, not in his 
capacity as landlord but as having acquir^ a JoU in- 
terest in the holding independently of his interest as 
landlord comes under Art. 142 and not under Art. 3, 
Sch. Ill, Bengal Tenancy Act. 38 Ind. Cas. 777 (Pat.). 

“Art. 142 Ejectment suit — Title is to be proved. 

Tide must be strictly proved to entitle plaintiff to 
ejectment. 20 C.W.N. 773=36 Ind. Cas. 890. 

Arts. 142 and 144 — Ejectment snit — Possession 
within X2 years — Onus of proof. 

In a suit for po«ession, the plaintiff must prove not 
only that he is entitled to the property but also (if and 
in so far it is contested) that he has not been out of posses* 
smn during the whole of the 12 years preceding his suit. 
The fact that defendants are not able to esbtablish affir- 
matively that they have been continually in possession 
for the said period of 12 years under Art. 144 does not 
neceuarily entitle the plaintiff to succeed unless the 
requirements of Art. 142 are also satisfied. 29 Ind. Cas. 
TO (Mad.). 

Art. 142 — Ejectment— Possession within la 
years. 

Where the defendant alleged he was in possession of 
waste land for 40 yean prior to the suit, havng cleared 
jungle, the suit is governed by Art. 142 and the 
plaintiffs have to prove that they were the true owners 
and were in pxissession within 12 yean prior to suit. 
7 Bur. L.T. 255=27 Ind. Cas. 981. 

— Art. 142 — ^Ejectment suit — Salt for possession 
of land free of the house and trees. 

A suit for possession of land free of the house and trees 
won^ully built and planted by the defendant as dis* 
tinguished from a claim merely for removal of trees is 
governed by Art. 142. 17 O.G. 252=25 Ind. Cas. 701. 

■ ^Art. 142— Ejectmoit— Title of plaintiff— Strict 

proof essentiaL 

The plaintif) in an ej'ectment action must, in order to 


Art. X42 — Ejectment suit — Form of issue. 

In a suit for possession falling under Art. 142 of the 
Limitation Act, the issue should properly “ whether 
the plaintiff was in possession within 12 years prior to 
the suit”. (1912) M.W.N. 175=15 Ind. Cas. 190. 

Art. 142 — Ejectment salt — ^Proof of — ^Plaintiff’s 

title. 

In an ejectment suit, the defendant cannot be put to 
the defence of his title at all unless the plaintiff claims 
from the Court the relief to which he is entitled within 
the time prescribed by law. 10 A.L.J. 13=15 Ind. Cas. 
10. 

Art. 142 — Dispossession — Omu. 

A suit for possession based on a dispossession of the 
plaintiff by the defendant is governed by Art. 142 and 
not by Art. 144 of the Act. The onus is on the plaintiff 
to establish that his possession continued within 12 years 
before suit. (1912) M.W.N. 832=514 Ind. Cas. 295. 

—Art. 142— Ejectment — l.and]ord and tenant— 
No evidence as to character of tenancy — ^Limitation 
applicable — Special or generaL 

In a suit for possession by a tenant where nothing is 
known about the origin and the character of the tenancy 
the burden is upon the defendant to prove special cir- 
cumstances abridging the ordinary period of limitation 
applicable to the case. 14 C.L.J. 598=16 C.W.N. 
398=11 Ind. Cas. 164. 

- - -Art. 143 — Ejectment suit — ^Plea of ailverse 
possession — Onus. 

Where in a suit for possession the defendant denies 
the^ plaintiff’s title and sets up adverse possession the 
plaintiff must prove both ownership and possession within 
the statutory period. 9 Ind. Gas. 812 (All.). 

— — ^Arts. X42 and 144 — ^Ejectment suit — ^Burden 
of proof — ^Plaintiff to show possession and dis- 
possession within X2 yeosrs. 

The plaintiff in a suit in ejectment from immoveable 
property must show possession and dispossession within 
12 years prior to the date of suit and Art. 142, and not 
Art. 144 applies to the case. 20 M.LJ. 3o6=(i9ii) t 
M.W.N. 93=6 Ind. Cas. 667. 
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-Arts. 14a* 144— Encroachment by tenant on 
sdloinina Undlord»8 suit to recover— Onus— 
Adverse possession to be proved by the tenant. 

If a tenant encroaches on the adjoining land of his 
landlord he must distinctly prove advene possession and 
such adverse possession must be set up in defence to the 
suit. It must be shovm that there was not merely poss«- 
tion, but that such possession was with notice to the 
landlord and was known by the parties to be a trejwss. 
Art. 14* hM no application to such a case. 10 C. 850, 
Foil. (1908) 13 C.W.N. 698=4 Ind. Cas. 526. 

Art. 142 — Ejectment suit — Possession within 

IS years — Title. 

In a suit falling under Art. 142 the patta^holder from 
Gov^ment must prove that he or the Government was 
in possession of the property within iq years before suit. 

5 M.L.T. 107=2 Ind. Cas. 314. 

-—Arts. 142 and 144 — ^Ejectment — Title and posscs- 
sion. 

If the plaintiffs and their predecessors were found not 
to be in possession, and the defendants and their pre- 
decessors were in possession for the statutory penod, 
the claim it barred under both articles. 2 Ind. Cas. 
361 (Cal.). 

^Arts. 143 and 144 — ^Ejectment suit — Possession 

dispossMsiofio 

Tht plaintiff in a suit in ejectment must show posses- 
«ion and dispossession within 12 years prior to suit and 
the article applicable is 142, not 144. 7 M.L.T. 310= 

1 Ind. Cas. 901. 

Arts. 142 144— Suit by *a«nlndas*s to ^eet 

defcodnnts as trespassers— Burden of pr^f— 
Richt of xamindajps in respect of uncultivated land. 

The zamindari of a village sued to recover posse»ion 
of a ceruin plot of land, recorded in the vdlage adm,^ 
traiion papers as land of ihe zamindars which had been 
in fact usS for many years by the Muhammadans of 
the village for purposes of worship. 

. Held, that in view of the length of possession of the 
defendants (some fofy or fifty years) it 
zamindars to show a title to eject the 
Mid above the mere fact that they 

tamindar’i, whilst the defendants could not show in 
what manni-r thcir possession orgmated. (1904) A.W.N. 

15. Fishery. 

—Art. 144— Eaclusivo right of fishery—AcquUi- 

tioa of, by adv«rse poBsesslon. , 

An excliuive right of fishery in a locality in the senK 
that even lawful owner is excluded from iis rajoyment is 
K,t a^cre “profit a but 11 a heritable trai^ 

ferable interest in immovable property which can be 
^uired by 12 yean’ adverse poss^^ion m agaimt the 
.«nJr, Art’ .44, Lin.iu.;»n Ac. bemg .pphcabl. 

to such a case. « Pat. 674 and »4 C.L.J. 57*. roll. 1930 
M.W.N. 328=31 M.L.W. 5o 8»A.I.R. 1930 Mad. 

€79* 

—Art. 144— FUhery— Eaclusivo right of, is u 
Intwost is loimovaDlo property and It can bo 
acqoir^d by adverse pos^Blon. 

it is an eacluslve rigni of fishery it interest in 
immovable property and can be acquu^ by 19 ynn 
sdvene potion iovolving an ouster of the ngbiful 
owner. Such a right eonuuns all the essential element 
of property and evoi if it may properly be described m a 
profit aproidri, It has alio the dUtinctive fwtum rf m 
intereBi in immovable property. Even if S. ^ of the 
Act should be applicable, this would not bar the opera- 
tion of Art. 144 if the right caiM under both 

doenptions. 2 P.L.J. 283, FoU. 6 j Ind. Cf>- 954- 
I Pat. 674=3 P-L.J. 477—* P**' 34— A-I.R. 1923 

144 — Acqn lsitlo s of right tm 

IS 


The right of fishery is an interest in land and the period 
of limitation for getting title by adverse possession is 
12 years under Art. 144 and consequently user lor 20 
years which is required under S. 26 of the Act is 
necessary for getting absolute title. 64 Ind. Cas. 34b— 

3 Pai.L.T. 53=1922 P.H.C.C. t95=A.I.R. 1922 Pat. 9. 
Arts. 142 and Fishery— Ouster from right 

to catch fish — Limitation. ^ 

If a person iscomplctcly ousted from his right to catch 
fish in water on his own land by a definite act of agrees- 
sion by another party, such act amounts to a disposses- 
sion from immoveable property within Arts. 142 and 
144 and a suit to obtain possession of such benefit must 
be brought within 12 years of such dispossession. 2 
Pat. L.J. 289 = 1 Pat. L.W. 687 = 39 1"^. Cas. 777. 

— Art. 142 — Fishery — Suit for rents. 

Art. 142 of the Limitation Act applies to a suit for 
recovery of possession of a Jalktir or declaration of plain- 
tiff’s title thereto, where the question is whether the 
JaUar belongs to the plaintiff or defendant as 
claiming to receive rent in respect thereof and which 
of them is entitled to collect the rent, there having been 
no grant or completed casement etc., in either party* 
favour. 34 Ind. Cas. 841 (Cal.). 

—Arts. 142 and ,44-Fi8jery-l«E»« ‘o 
Sion of dobas in the bed of the old 
channel in commumcaUon vdth^ the 
Grantee of fishery right, continuing to fisb in 

new channel— Liittita tion* 

Where a river shifts its course, leaving ^ 

old bed, and the grantee of a fishery right tn »t has bera 
fishing in the new channel within the period of limitaiioM 
there is no bar to a suit for possession of the dobas. 23 Ind. 
Cas. 136 (Cal.)« 

-—Art* 144— Immoveable property — FUhery. 

Fishen* right in another’s waters is not immoveable 
oropeny but an interest in immoveable property under 
Art^ 144 of the Limitation Act. 14 C.LJ. 

Ind. Cas. 305. 

i6* Immovable property* 

Set also NOTE 15* 

— Art 144 — Immoveable property — Sait for 

assessment of rent* ^ ^ 

The article does not apply to suits for aliment ol 

fair and equitable rent. 50 Ind. Cas. 908 (Cal.). 

A*t. 144— Immoveable property— loterest ia 

parlot, ebarai and Otarsai due*. 

The rights to parjotf Charai ond Cherset dues should, for 

purposes of limitation, be deem^ to be an 
Tnuni^eablc properly. 22 O.C. 119=46 Ind. Cai. 

439 * 

Art 144— Immoveable property— Substituted 

by moveable property— Qalm for proceeds from— 
If for immoveable property. 

A claim for the proceeds of what was once immovcab e 
Drooeriy but which has been substituted by moveable 
bro^ty is nor a claim for immoveable property or any 
intfTcsi therein or any benefit arising from land. 3 Fat. 
^33=46 Ind. Cas. 627. 

__Ai<. 144-Immovoablo property — Standing 

Ciandimr trees are immoveable property for the pur- 
p<S“? "hi. Act. 7 Bur. L.T. 268=8 L.B.R. 64- 
a^nd. Cas. 911. 

___Art. 144 — Immoveable property — M a l lka n a — 
Nacnre of— Right to roeovor. 

Where a motixana right was not enjoyed for 12 
the riabt to sue for the money due on account of it, 
is har^. 19 C.W.N. 410=21 Ind. Cas. 779. 
.—Art. 144— ImmoveaWo prope r ty — Right to cess. 

The uiuotemipled enjoyment of right to le^ sum * 
mMy ea* for more than twelve yean renders the right 
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unimpeachcable. After that period, any claim to resist 
the levy of summary cess as illegal Ijoth in its origin and 
Its continuance, is incontrovertibly time-barred. The 

^ cess is immoveable property within the 
-Act. 36 Bom. 17.1=13 Bom. L.R. 10.17=12 Ind. Cas. 
710. 

, , 17* Interpretation. 

(a) Possession”. 

(b) ‘‘Dispossession”. 

(c) “Discontinuance”. 

»?• t a) Interpretation— “ Possession ”. 

Art. 142 True o>v*ner’s possession within 
statutory period — Sufficiency — Animus — Necessity 

The mere fact of physical possession held by the true 
owner within the statutory period is not sufficient if it 
IS traceable not to an animus on his part to exercise it 
in assertion of his own right but to the sufferance of the 
person in wron^ul possession. 

Where the plaintiffs alleged that the suit property was 
allotted to them at a partition and that within the statu- 
tory period of 12 years under Art. 142 of the Limitation 
Act they had been in possession of the same but it turned 
out to be that they had possession by permission only of 
defendants, ' 

^ Heldf that the kind of possession had by the plaintifis 
in this case within 12 years before the suit was not suffi« 
cient to satisfy thestatute. 63 L.W. 975=(i95o) 2 M.L.T. 
55I=A.I.R. 1951 Mad. 356. 


! and I44 -~-i 6. Immovable property. 2008 

ro6i ^d 2 C.L.J. I, Foil. (1906) 10 C.W.N. io8i = 
33 C* 821. See also (1905) 2 C.L.J. i. 

*4^— PossesBioa ^ and ^ dispossession ^ 
meuung of— Possession of rightful owner 
by force and dispossession under S. o. Specific 
Relief Act. ^ ^ 

Possession of the rightful owner, however obtained* is 
po^ession in the eye of the law. The plaintiffi who 
had been dispossessed by the defendants of some lands 
apperUining to their taluk, forcibly dispossessed the 
defendants until the latter lecovered possession in cxecu- 
^n of a d^rce under S. 9 of the Specific Relief Act 
Ihe plaintim brought the present suit for recovery of 
possession within 12 years from their dispoi<;es5ion in 
execution of the decree but more than twelve years after 
th c orginal dispossession. 

Per MitrOy J. — Held^ that the suit was not barred by 
limitation. 12 W.R. 9 ; 22,W.R. 259 ; 12 CX.R. 486, 
Not Foil. (1905) 9 C.W.N. 1061. 


17* (b) Interpretation—^* Dispossession 




-Arte. Y42 and 144 — Possession — Meaning- 
Proof — Continuous actual bodily possession need 
not be proved. 

P^ession ” expresses the simple notion of a physical 
capacity to deal with a thing as we like, to the exclusion 
of every one else. Absolute security for the future is 
pot requisite for it cannot be had. All that is necessary 
is that according to the ordinary course of affairs, one 
is able to count on the continuing enjoyment of the thing. 
In order to prove possession, it is not necessary to prove 
a continuous actually bodily possession. ‘ Possession ’ 
always means possession of that character of which the 
thing is capable. If the land be not capable of any use, 
mere non-user of it does not lead to the inference that 
the plaintiff is not in possession. No particular kind 
of user is necessary to establish possession. All that is 
necessary to show is that some acts were done and were 
done in exercise of a right of ownership. A.I.R. 1941 

Cal. 676=73 C.L.J. 397=45 C.W.N. 797=198 Ind. Cas. 

23 - 

Arts. 142 and 144 — ‘ Possession 

As soon as a person is entitled to possession and enters 
in the assertion of that possession, or which is exactly 
the same thing, any other person enters by command 
of that lawful ovmer so entitled to possession, the law 
immediately vests the actual possession in the person who 
so enters. (1847-49) 2 Exch. 803 ; 76 R.R. 784, Foil. 
(1909) 10 C.L.J. 527=4 Ind. Cas. 442. 

Arts. 142 and z 44 '~Po 8 session— Mere registra* 
tion no possession. 

The mere registration of names under the Land Regis- 
tration Act does not constitute possession in fact or in 
law. (1907) 6 C.L.J. 472. 

Art. 142— ” Possession Plaintiff’s tide to- 
gether with possession obtained not in accordance 
with law. 

When the plaintiff’s title Is once established, his pos- 
session however obtained, is possession within Art. 142. 
"inie first question to be tried in such cases is the plaintiff’s 
title, and if that is found in his favour, possession obtained 
by him in any manner whatsoever, even though he is 
subsequently dispossessed under S. 9 of the Specific 
Relief Act, will make limitation run against him from 
the date of the subsequent possession, i.t., the one imder 
the decree xmder S. 9 of the Specific Relief Act. 9 C.W.N. 


-Arts. 142 and 144 — ” Dtspossossion “ Dis- 
condttuance ” of possession — Meaning essen- 

tials of — Payment by occupant of hons^tas — If 
dispossession of owner. 

Possession in the eye of law consists of the fact of phy- 
sical occupation and the mental act of holding the subject 
of possession to the exclusion of others. The unity of 
these two elements, occupation and animus possidendi, 
is what constitutes possession in law. It is not mere 
occupation or detention. Legal possession therefore 
is occupation with the intention of exercising the right 
of o'.vnership in respect of it. Mere acts of user which 
do not interfere and arc consistent with the owner’s title 
are not sufficient to constitute dispossession in favour of 
the occupant ; and possession is never considered adverse 
if it can be referred to a lawful title. 

Dispossession under Art. 142, Limitation Act, involves 
some clement of force or fraud and implies the coming 
in of a person and his driving out another person from 
possession. There can be no dispossession unless there 
is a terminiation of the possession of the rightful owner, 
followed by actual possession of the trespasser. 

There can be no “ discontinuance ” of possession within 
the meaning of the article merely because of the absence 
of physical possession. A mere repudiation of the plain- 
tiff’s title behind his back {e.g., payment of house-tax) 
is not such an unequivocal act as would dispossess the 
plaintiff unless followed by some overt act. Without a 
voluntary abandonment of possession there can be no 
such dispossession ; merely remaining quiescent cannot 
amotmt to discontinuance, which would attract the 
operation of Art. 142. In such a case the residuary 
Art. 144 would be the article applicable. I.L.R. (<949) 
Gut. 804. 

— A rt. 142 — Resumption of land nnder agree* 
ment — ^If amounts to dispossession or disconti- 
nuance of possession. 

Art. 142 of the Limitation Act has no application to 
an agreement whereby possession which has once been 
to a party is sought to be resumed imder the terms of an 
agreement by the other party. Resumption by agiw- 
ment or arrangement is neither dispossession nor dis* 
continuance within the meaning of that article. It has 
therefore no application to a suit for possession of land 
resumed by Government under an agreement. 230' 
Ind. Cas. 3ii=A.I.R. 1947 Sind 69. 

— Axt, 142 — The term " dispossession ” applies whea 
‘‘ a person comes in and drives out the others from posses- 
sion It imports ouster, a driving out from possessioa 
^mnst the will of the person in actual possession. It 
is impossible to hold that this driving out occurs whe&r 
the transfer of possession was voluntary; not against the 
will of the person in possession but in accordance with 
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his wishes and with his active consent. A.I.R. 1939 
Nag. 7-I938N.L.J. 4i8=I.L.R. (194O Nag.655=i8i 
Ind. Cas. 203. 

Arts, X4S( — Decre^faolder put in symbolical 
possession under O. 2x» R. 35 » C®de Judg- 

mentdebtor condnning possession — ^Whether 
^mnrxnta fo dispossession of decre^holder. 

The passing of a decrc for joint possession and the 
handing over of symbolical possession in pursuance 
thereof under O. 21, R. 35, C. P. Code terminates all 
ftaimij to adverse title previously put forward by the 
defendants. But the fact that the person in possession 
continues to be in enjoyment of the property just after 
the fomality under O. 21, R. 35 is over does, to all 
intents and purposes, amount to an immediately dis- 
possession of the decree-holder after he has been put in 
possession. The decree-holder must, under Art. 142, 
come within 12 years to recover possession again, and if 
he does not, his suit is time-barred. A..I.R. 193® Pesh. 
7=160 Ind. Cas. 441. 

—Arts. 14a and 144 — Dispossession may be actual 
or constructive. _ 

Where, in a suit for possession, the plaintins allege 
title in ^cmselvcs and subsequent dispossession by the 
defendants, the suit is governed by Art. 142 It cannot 
be said that in all cases Art. 144 i» to govern «he case 
once the plaintiff has proved a title to the property. 
Dispossession may be either actual in the sense of an 
actual dispossession.being forcibly terminated by 
actual dispossession, or it may be a legal instructive 
possession being terminated by a legal dispossession. 

A.I.R. 1935 Lah. 475=«6 Lab. 442 = 3? P-L.R. 743= 
157 Ind. Cm. 686 (F.B.). 

Art. 14a — “ Diaposseflsion ’’—Meaning of. 

Dispossession contemplated in Art. 142 refers to actual 
physical dispossession, such as, when a person comes in 
and drives out the other from possession and not when 
the person in possession is resisted in his attempts to 
possm separately his share in the property. 119 Ind. 
Cas. 289=56 Cal. 914^33 C.W.N. 277=A.I.R. 1929 
Cal. 297. 

Art. 142 — ^Therc is no dispossession or discontinuance 
of possession unless one person’s possession terminates 
. and is followed up by somebody clsc’s possession. 107 
Ind. Cas. 95=46 C.L.J. 575=A.I.R. 1928 Cal. 104. 

Arts. X42 and 144 — Mere paper dispossession does 

not amount to dispossession within the meaning of Art. 
144 or 142. The Umintu a quo is the actual physical 
d^KMsession. 79 Ind. Cas. 39=A.I.R. 1925 Lah. 53. 
— Art. 14a — Dispossession and discontinuance of 

* Ditpossc»ion ' implies ihe coming in of a person 
and the driving out of another from possession. ‘ Dis- 
continuance^ implies the going out of the person in pos- 
acMion and his being followed into possession by another. 
87 Inde Caie 386-21 M.L.W. 398-A.I.R. 1925 Mad. 
834* 

— 14a — Dispossession imphes ouster, and the 
Ottence of ouster is that person ousting is in actual occupa* 
tion of the land. 61 Ind. Cas. 78-2 P.L.T. 133 — 
A.I.R. 1931 Fat. 277 « 

■ iixU — Dispoesesiton — Adverse decision under 

S. 419 Beogal Survey Act. An advene decision under 
S. 41 di the Bengal Survey Act amounts to dispoescssion 
wiuin the meaning of Art. 142. 61 Ind. Cas. 78—2 P. 
L.T. 133— A.I.R. 19a* 277. 

Art« 14ft — DiapoMMoloo — Order of Colle ct or 

nndw S* 4I9 Beogal Sorvey Act* 

The of Ihe Collector under S. 41 » Bengal Survey 
Act (5 id 1875) operates as a decree of a civil Court 
and it cannot reversed or modified without any limita* 
tioo id lime* Article 142 of the Limitation Act must 
applVt when it is sought to reverse or modify the order 
ii the Golicctorp the date of dispossession being the 


date of the order of the Collector. 61 Ind. Cas. 46 — 
2 P.L.T. ii8==6 P.LJ. 5I«A.I.R. 1921 Pat. 31. 

— Art* 142 — Dispossession — Disconlmuance of 

possession — What constitutes* 

Under Art. 142 the Court should find the starting point 
of dispossession or discontinuance of possession. Dis* 
possession implies an ouster from possession followed by 
the possession of another person. Therefore a finding 
that the defendant was not in possession for twelve years 
before suit implies that plaintiff brought his suit within 
twelve years of his dispossession. 29 Cal. 518 (P.C,), 
Foil. I Pat. L.T. 505=^5 LJ- 592=57 Ind. Cas. 717- 

Art* 142 — Dispossesaian — Meaning of* 

If the legal possession remains with the true owner 
even though properly is attached under S. 146? Cr. P. 
Code, the attachment does not amount to dispossession 
of the owner or discontinuance of bis possession. Dis* 
possession implies the coming in of a penon the 
driving out of another in possession. Discontinuance 
of possession takes a place when the person in possession 
goes out and is followed by another who takes possession 
of the land. Attachment under S. 146, Cr. P. Code 
is not dispossession or discontinuance within the meaning 
of Art. 142, Limitation Act. 22 C.L.J. 283 — 20 C.W.N. 
481—31 Ind. Cas. 242. 

■ Art* 142 — Diapossessloxk — Tresspass — Isolated 
act of. 

An isolated act of trespass does not constitute dis- 
possession. 20 Ind. Cas. 79 (Cal*). 

■ A rt* 242 — Dispossession — Symbolical delivery 
of possession — Sc^e* 

Formal possession as against judgment-debtor may be 
dispossession within Art. 142 but not as against third 
persons cr trespasser^. 5 Ind. Cas. 273 (All.), (Uso 

34 M.L.J. 97=43 Ind. das. 268 (P.C.)— 22 C.W.N. 807 — 
46 Ind. C^. 104]. 

Art* X43 — Dispossession* 

To constitute a dispossession there must in every case 
be positive acts which can be referred only to the inten- 
tion of acquiring exclusive control. Acts such as plas- 
tering a party wall, & c., which can be refered to the 
easement right of reeling one's rafters are not acts of 
possession. When an ONvncrs of two houses sells both 
to different persorts, and the party wall is used by one 
house for resting its rafters, the other house passes subject 
to that burden. (1908J 31 M. 528—19 M.LJ. 309. 

Arte* 142 and 144 — Dispossession in law — 

Execution. 

There is no dispossession in the eye of the law unless 
the deprivation is complete as a fact — A conclusion wfa*ch 
the Court has to form on the whole of the evidence, 
although what m.iy occur may amount to a disturbance 
or obstruction <if possession. (1903) 27 M. 262. 

If. (c) Intorproadon — Diseontinoance 
, ■>Art* 142 — Discontinuance of possession — Mean* 
ing of* 

The phrase discontinuance of possession in Art. 142, 
Limitation Act, connotes abandonment of possession by 
the owner followed by the taking of possession by another, 
ihc wrong-doer. 

A Muhammadan made a wakf of his properties and 
appointed binuelf as the first muiwati and provided that 
after his death his son should l>e mutw^li. The toakif 
continued in pcxscasion of the waq/ properties till his death 
as miiiwaii* On his death, his daughter instituted a 
suit for partition of her share in the properties which 
belonged to her faih^, on the ground tnat the wa^f 
created by him was invalid. Her brother’s defence to 
the suit was that the wck/ was valid and he was in posses- 
sion of the suit prop4Tiics as muiwali : 

Held, that the suit was not barred by time. It was 
instituted juii within 12 yean of the death of the walif 
when the plaintiff's right as heir accrued. Article 142^ 
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did not, in terms, apply, as the suit \sas not (or recoverj- 
of possession, that prayer having been deleted at the 
plaintiff’s instance. Nor was the case one of dispossess 
sion for the waqij cotild not be said to have dispossessed 
himself. As the waqif continued to be in possession after 
the execution of the waqfnama, but only changed the 
character of liis possession, the case would not be govern^ 
by An. i.p time running from the date of the execution 
of the ivaqfnama esen if the suit (which it was not) had 
been a suit lor possession. 74 C.L.J. 26i=A.I.R. 
19-12 Cal. 180—46 C.W.N. 561=200 Ind. Cas. 392. 

— Art. 142 — '* Discontinuance ” in Art. 142, Limita- 
tion Act means that a person in possession goes out and is 
followed into possession by another person, because 
unless he is so followed, he will in law be deemed to 
continue in possession and therefore, there will be no 
discontinuance. A.I.R. 1939 All. 257 = 1939 A.W.R. 
184 = 1. L.R. (1939) All. 454=i8t Ind. Cas. 945 = 
1939 A.L.J. 94=1939 R.D. 157. 

— — Arts. 142 and 144 — Held, on facts that no ques- 
tion of discontinuance of possession arose and 
that Che suit was governed by Art. 144. 

Article 142 applies if the plaintiff has sued on the 
footing that while in possession he was dispossessed by 
the defendant, or if the fact be established that while 
in possession he was dispossessed by the defendant. The 
word “ discontinued ” in Art. 142 connotes three ele- 
ments, two physical and one mental. There must be 
(i) actual withdrawal (2) with an intention to abandon, 
and (3) that another should step in, begin to occupy 
after the withdrawal. Dispossession signihes expulsion, 
an adverse act which has the effect of putting out. It 
presupposes physical contract, a c/>llusion eillicr with 
another person or with his physical acts. The physical 
presence on the properly of the person affected is not 
nccessar>' but the adverse act of the other parly must 
have the quality of de-struction. Acts of possession of the 
former must be effected by the latter. 

Where a person is not in physical possession cither 
himself or through some one else holding under him at 
any time after the reformation of the land and he docs 
not exercise any acts of possession but through a fiction 
of law, he is in possession of the lands till the lands are 
actually fit for possession and he is not turned out either 
ph>-sica]ly or by adverse acts of another, no question of 
discontinuance arises and a suit by such per on for esta- 
blishing his title to and for recovery of possession of such 
reformed land would come within Arts. 144 and not 
Art. 142 and the oppo^ite party must prove adverse 
possesion for 12 years or over before suit. The right 
obtained by adverse powession for more than 12 yeaif 
would be co-extensive with the assertion of the claimant. 
A.I.R. 1939 Cal. 354=69 C.L.J. 28=195 Ind. Cas. 714. 

■ Art. 142 — The term “ discontinuance *' implies a 

voluntary act, an abandonment of possession followed by 
the actual pos.session of another. The difference bet- 
ween disp*)sse»sion and discontinuance of possession 
might be expressed in this way ; the one is where a person 
comes in a^d drives out the other from possession, the 
other ca.se is when the person in possession goes out and 
is followed into possession by other. TTierc must be 
an intention to abandon title before there can be saidio 
be a discontinuance of possession. But this cannot be 
a.ssumed. It must be either admitted or proved. 

So strong in fact is the position of the rightful owner 
that even when he has been dispossessed by a trespasser 
and that trespasser abandoned posscs.sion cither volun- 
tarily or by bis major, for however short a time before he 
has actually perfected his title by 12 years’ adverse jjosscs- 
sion, the posses.sion of the true owner is deemed to revive 
and he gets a fresh starting point for limitation. Wrongful 
possession cannot be assumed against the true owner 
when the facts disclose that he hinxsclf voluntarily han- 
ded over posses.sion and was not deprived of it by the 
other tide. 1938 N.L.J. 4i8 = A.I.R. 1939 Nag. ?■» 
l.L.R. {1941) Nag. 655=181 Ind. Cas. 203. 


Art. 142 — Mere cejsatxon of poeseeeion is not 

enough— It must be followed by possession by 

Discontinuance implies the abandonment of possession 
followed by the actual possession of another person and 
so dispossession implies an ouster from possession followed 
by the possession of another person. (1847) 10 Irish 
Law Rep. 514, Foil. The owner must be considered 
in point of law as always in possession so long as there 
IS no intrusion. 1921 P.H.C.C. 29=A.I.R. 1921 Pat 
36. 

Art. 142 — Discontinuance of possessron — Di^ 

possession — Distinction. 

Dispossession occurs where a person comes in and 
drives out the other from possession ; discontinuance 
of possession occurs, where the person in possession goes 
out and is followed into possession by others. The mere 
fact that a pei^n being the owner of propxrty ceases to 
issue bills for Us rents will not amount to discontinuance 
of possession. (1918) M.W.N. 683=8 L.W. 551 = 
24 M.L.T. 424=49 Ind. Cas. 89. 

Arts. 142 and 144 — Discontinuance of posses- 
sion — Mines. 

The mere fact that a mine has not been worked by the 
owner does not amount to a discontinuance of posses- 
sion within Art. 142 of the Act. 22 C.W.N. 441 = 
44 Ind. Cas. 297. 

^Art. 142 — Discontinuance of possession — Evi- 
dence of. 

If the owner leaves his land in the possession of stranger 
for over 20 years and lives away cultivating other lands 
it constitutes abandonment. 1913 M.W.N. 218= 
19 Ind. Cas. 3. 

Arts. 142, 144 — Discontinuance of possession — 

Cfo-sharers. 

Where the co-owners of certain joint property, enjoyed 
the property by turns each for a year at a time, and later 
on, when plaintiff’s turn came she did not avail herself 
of it. Held, that plaintiff cannot be said to have discon- 
tinued possession by not taking her turn of actual posses- 
sion and Art. 142 of the Limitation Act did not apply to 
the case. 19 C. 253 ; 9 C. 744 ; 20 W..R. 53; 21 M. 
*53 ; «« B. 365, Foil. 5 L.B.R. 112=3 Bu*"* L.T. 1 = 

4 ind. Cas. 298. 

Arts. Z42 and 144 — Discondnuance of posseo- 

sion — Co-sharers. 

Where the plaintiffs and defendants, are co-ownen, 
and the possession of one is on behalf of all, the mere 
fact plaintiffs are unable to show any overt act of owner- 
ship within 12 years before suit docs not amount to a 
discontinuance of possession for they can rely upon the 
possession of the defendants which is on behalf of eU- 
I Ind. Cas. 252 (Cal.). 

■ Art. 142 — Discontinuance of possession- 

Where, in default of payment of Cfovemment revenue 
by a co-sharer, possession of his share made over to another 
by Government but no claim was made since- then to 
the possession of the land. 

Held, in a suit by the purchasers from the heirs of the 
absentee, that there was no relation of trust as between 
them and the persons in possession and that there had been 
discontinuance of possession within the meaning of Art. 
142, and the suit was barred by limitation. ' 1BB5 P.R« 
711, Foil. 3 A.L.J. 16=1905 A.W.N. 282=28 A. 
281. 

' - A rt. 142 — Diacontinnauco— -True osvner not ia 
possession but no other person in possession — 
Effect of. 

For discontinuance of possession on the part of a true 
owner to be made out, one must prove not merely that 
the true owner was not in possession, but that some body 
else was in possession. 13 A.C. 793. Foil. (1902) 4 
Bom. L.R. 537=6 C.W.N. 617=29 C. 518=29 I-A. 
104 (P.C.). 
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18. Invalid alienation. 

See also NOTE I2. 

(a) Alienation of joint family property. 

(b) Alienation of minor’s property. 

(c) Other alienation. 

18. (a) Invalid alienation — Alienation of joint 
family property. 

^Arts. Z43 and 144 — ^Alienation by grandfather 

without justifying necessity. 

An alienation by a co-parcener in excess of bis powers 
gives rise to a single cause of action common to all the 
co-parceners, and the co-parceners, including those born 
after the alienation, have not a separate cause of action. 
The cause of action would be identical and the time would 
run from the date on which the possession of the alienee 
became adverse to the co-parcenary estate. Conse- 
^entiy, a suit by a Hindu to set aside an alienation of the 
joint family property made before his birth by his grand- 
fKher without any justifying cause is barred by limita- 
tion if instituted more than 12 years after the date of the 
alienation. A.I.R. 1940 Bom. 136=1. L.R. (1940) 
Bom. 109=42 Bom. L.R. 208 = 187 Ind. Gas. 663. 

A rt. 144 — Suit for possession by minor co- 
parceners on attaining majority. 

The members of a co-parcenary have individual rights, 
separately enforceable, and in a suit for possession by 
the minor members on attaining majorit)', the 
oencellalion of the deed of alienation, so far as did affects 
their rights is a relief ancillary to their claim for posses- 
sion and the suit is governed by Art. 144. A.I.R. 1936 
Lah. 996. 167 Ind. Gas. 916. 

—Art. 144 — Son born by first wife in 1908 — Death of 
first wife in 1914 — Remarriage of falher-^ale by father 
and bis second wife in 1931 — Suit for possession by pur- 
chaser in 1933 — Glaim of son that he had right in such 
property — Article 14.^ docs not apply. 158 Ind. Gas. 
118. 

Art. 144 — Where the alienation complained of is by 

the eldest managing member of a co-parcenary of the 
joint family property and not of the properly belong- 
ing to the minor by his guardian, such a case is govern^ 
by Art. 144. 12 N.L.R. 12, Foil. 107 Ind. Cas. 516 = 
A.I.R. 1928 Nag. 151. 

Art. t44 — Joint Hindu family — Suit to set aside an 
alienation by a manager — Art. 144 applies not An. 44 
or 97. 13 A.L.J. 94 ; 12 N.L.R. 12, Foil. 68 Ind. da. 
73I=A.I.R. 1922 L^. 386. 

Art. 144 — Invalid alienation — Hiadn father — 

Setting aside. 

A suit to Kt aside an alienation by a Hindu father 
during his ton’s minority without any benefit or necessity 
is not governed by Art.' 44 or gi but by Art. 144. Plaintiff 
must sue for cancellation if the burden of proving 
invalidity lies on him. 17 Bom. L.R. 1137 (Note)»33 
Ind. Cat. 441. 

t8. (b) Invalid alienation — Alieoatioa of mlnor’a 
property. 

—Art. 144— Poeaeeslon of perMn nndor invalid 
tranafos^Whatbor can be adverse Co minor. 

A person holding under an invalid transfer holds adver- 
sely to the real owner, and hit possmion it adverse from 
its commencement even if the real owner it a minor. 
Consequently limitation would in ordinary circumstances 
run against the minor from the date ofpustestion. A.I.R. 
1948 Oudh 351. 

—Arts. 148 aisd 144— AppUcabilit>- — Minor — Dt 
/acta guardian — Alienation of minor's properly by as 
own property — Suit for pcase-tion by minor after majority 
^Limitation — Proof of title within 12 years — Necessity. 
Set UMITATION ACT. SS. 6. 7 AND 8. A.LR. 1950 
Pat. 191. 

— Airt. 14a — When the guardian alienates the pro- 
perty of the miitor ward by means of a deed which the 
void tb miiie, and the minor, after attaining mqjcvity. 


files a suit for its recovery, the suit is governed by Art. 142. 
.\.I.R. 1941 Oudh 172=1940 O.W.N. 1318=19.41 
A.W.R. 22 = 191 Ind. Gas. 885. 

^Art. 144 — Alienation by guardians of minor co- 
parceners — Suit by surviving minor to set aside aliena- 
tion within 12 years of alienation but 3 years after attain- 
ing majroty — Article 144 docs not apply. (1934) 
M.W.N. 960=40 M.L.W. 76 o=A.I.R. 1935 Mad. 1 = 
68 M.L.J. 87=154 Ind. Gas. 616. 

Art. 144 — Hindu Law— Joint family— Minor’s guar- 
dian and manager of family alienating family property— 
Suit by minor after becoming major is governed by Art. 
144. 34 Bom. L.R. 354=A.I.R. 1932 Bora. 255 = 
137 Ind. Gas. 367. 

' ■ A cts. 144 and 44— suit for possession by a minor 
on attaining majority against a transferee from the guar- 
dian where the latter has obtained permission from the 
District Judge to effect the transfer on ground of fraud 
or miircprcscniaton iis not governed by Art. 144 but Art. 
44. (1931) A.L.J. 997=A.I.R. 1932 All. 108=53 A. 

738=136 Ind. Gas. 71. 

Art, 144 — In the case of an alienation by an autho- 
rised guardian the minor must sue within three years 
of hU coming of age. 32 All. 392, Diss. 61 Ind. Gas. 
384=3 L.L.J. 28 o=A.I.R. 1921 Lah. 25. 

-^Art, 144 — A conveyance executed by a de facto 
guardian is void and a suit by a minor for possession of 
property is governed by ;\rt. 144. A.I.R. 1931 Rang. 
178=134 Ind. Gas. 214. 

' Art. 144 — Invalid alienation. 

Alienation by mother and guardian of two minor 
sons — One of them not repudiating sale— Other son 
repudiating transaction. 

Held, that the suit was governed by Art. 144 of the 
Limitation Act and time began to run from the date when 
the ward attained majority. 1930 A.L.J. 852=A.I.R. 
1930 A. 861=52 A. 768. 

—Art. 142 — Void lease by guardian — Suit by 
miaor. 

Wnc.'c a minor sued after attaining majority to set 
aside a void lease, 

Held, that Art. 142 and not Art. 44 or Art. gi applied 
to the case. 34 C.W..N. 642=A.I.R. 1930 Cal. 748. 

Art. 144 — Void transfer — Article 144 and not 

Art. 44 appUes in case of transfer of minor’s pro- 
perty by uoauthorlsed person. 

Where the properly of a minor has been transferred 
by wholly unauthocised person, the transaction is void 
ab initio and it is necessary for the minor in order to 
recover possession of properly transferred to have the 
(ransler set aside. In such cases An. 44 will have no 
application and the suit will be governed by Art. 144. 
1929 A-L.J. I248=A.1.R. 1929 All. 879. 

Arts. 14a and 144— Sale by nnauthorlsed 

persons. 

When a sale is made not by a guardian but by a wholly 
unauiboiued person, {in this case by a Mahomedan 
step-mother) Art. 144 is inapplicable but Art. 142 applies 
and a suit brought within 12 years from date of sale is 
wiihin lime. 84 Ind. Gas. 923- 6 L.L.J. 5i6=A.I.R. 
1925 Lah. 239. 

Arts. 144 “d 44— Invalid alienation— Mlnor’a 

property — AUtaation by an unauthorised person— 
Suit to set aside— Limitation. 

A suit Ibr possosion of immoveable properly of a minor, 
alienated by one who is not a guardian either by taw or 
by appointment is governed by Art. 144 and not Art. 44. 
125 F.W.R. 1916=83 RR. 1916=33 Ind. Cm. 943. 

Arts. t4a and 144— Invalid alieaatlan —Minor- 

Suit by, to set aside — Alienation by guardian— 
Cause at action. 

The cause of action for a suit by ward to recover 
bis property, moveable or immoveable, misappropriated 
or alicnaiod. by the guardian, arises from the date of li « 


2015 UMTTATION ACT (1908), ARTS. 14* and 144-18. InvaUd aUenation. 


2016 


gusrdian’s removal. But Tvhcn immoveable property 
has already been alienated by the ward’s prcdecessor-in- 
title, the suit to recover it by ward, on the ground of 
invalidiry of the alienation, comes under the 12 years 
rule of limitation and the right to sue accrues from the 
date of alienee’s possession, whether Art. 142 or 144 applies. 
213 P.L.R. 19:0=86 P.W.R. 1910 = 7 Ind. Cas. 505: 

Arts. *44, 44 — Suit by ward to recover property on 
setting aside sale by guardian. See ART. 44. 28 M. 423. 

18. (c) Invalid alienation — Other alienations. 


-Arts. 144 and 148 — Inalienable propex’ty— Usu- 
fructuary mortgage— Mortgagee in possession 
undisturbed for over zs years — Subsequent sale 
to mortgagee — Sale not challenged and mortgagee 
left in possession for statutory period — Effect — Suit 
for possession — Limitation — Adverse possession. 

Where property which is inalienable is mortgaged 
usufructuarily, the mortgage is invalid. But if the 
transaction is not questioned or challenged and the 
mortgagee remains in possession undisturbed for over 
twelve years, he acquires by lapse of time the status 
of a usufructuary mortgagee by adverse possession. If, 
thereafter, the property is sold to the mortgage by the 
owners of the equity of redemption, the sale-deeds arc 
also invalid ; but if the sales also are left unchallenged, 
to mortgagee-vendee gets title by adverse possession, 
because even an invalid transaction supported by posses- 
sion for the statutory period confers the right purported 
to be created by the invalid transaction. A suit for 
possession of the property is governed by Art. 144 and not 
by Art. 148, Limitation Act, as the suit cannot be regarded 
as one for redemption, because the equity of redemption 
no longer subsists having been acquired by the person 
in possession by proscription. 26 Pat. 7i7=,A.I.R. 1949 
Pat. 197. 

-Art. 144 — Alienation by holder of grant not 


from the death of the inamdar alienating inam, as the 
limitation runs from the date of his death. Suit held 
IS barred under Art. 144 as it was brought after 12 years 
after his death. A.I.R. 1938 Bom. 331=40 Bom. L.R. 
400=176 Ind. Cas. 586. 

-- ^Art. X44 and S. 2 (8) — ^Adverse possession— 
Watan lands — Sale of — Possession by vendee— 

Startmg point— Subsequent watandars — Rieht to 
606 . ^ 

The possession by a vendee of waUn lands become 
from the date of the death of the alienor and a suit to 
set It aside will be barred if not brought within twelve 
years from that date by the next watandar or subsequent 
watandars claiming under the previous holder. 9 Bora. 
198 (F.B.), Foil. 32 Bom.L.R. i398=A.I.R. 1931 Bom. 

•Art, 144 — Transfer of Property Act, S. 54 — 


being full owner — Suit by successors to set aside 
and for possession — Cause of action — When arises. 

In the case of a grant which is not alienable by the holder, 
a suit by his successors to set aside an alienation by the 
last holder, and for possession on the ground that the 
alienor was not the full owner of the property dealt with, 
may be instituted within 12 years from the date of the 
death of the alienor. The cause of action for the suit 
arises only on the death of the alienor ; the fact that a 
suit by the plaintiffs for a declaration of their reversionary 
interest might be barred long ago is irrelevant, because 
the causes of action are different. I.L.R. {1946) Lah. 
569=1. L.R. (1946) Kar. (P.C.) 138=59 L.W. 585= 
226 Ind. Cas. 295=A.I.R. 1946 P.C. 165 (P.C.). 

- - Arts. 142 and 144 — ^The relevant portion of the 
grant by Government made in favour of the descendants 
of R was as follows : 

“ The Lieutenant-Governor considers that all the 
tenures now in possession of the family must be declared 
released in perpetuity to heirs general, imder Muham- 
madan Law of descent, with a distinct proviso that no 
tenure now declared released in perpetuity can be alie- 
nable by an incumbent for any period longer or beyond, 
his individual title”: 

Held, the grant created a succession of independent life 
estates. The intention of Government in making this 
grant must be taken to have been to keep the property 
in the family of R for the maintenance in perpetuity of his 
• descendants and to prevent strangers from coming in. 
If any such descendant did not, within 12 years fo his 
becoming entitled to possession on the death of the last 
preceding incumbent, attack a transfer made by any 
•of his predecessor, his right to recover the property 
ibr himself would be barred. But that would not bar 
the right of any of those coming aAer him. 1942 A.W.R. 
266=A.I.R. 1942 All. 402=(i942) A.L.J. 43o=I.L.R.' 
(1942) All. 871=203 Ind. Cas. 664. 

^Art* 144 — ^Alienation of inam. 

Where an inamdar has alienated his derva inam, a suit to 
set aside such alienation must be brought within 12 years 


Sale for less than Rs. 100 — Property in vendee’s 
possession. 

Where a daughter executed an invalid sale-deed 
m favour of her mother of property which was in the 
latter’s possession and on her death, the mother succeeded 
her as heir : 

Held, in a suit by the daughter’s husband that the 
possession, of the mother was not adverse to him, that 
fwssession in order to be adverse, must be by a person 
claiming as of right as against the true owner, it must be 
continues for the statutory period and open and noto- 
rious it would not do if the possession is merely per- 
missive nor \vill it do if the person against whom adverse 
possession is sought is not entitled to immediate possession 
nor will it do if the circumstances show that person 
had no knowledge of the hostile claim. A.I.R. 1933 Cal. 
544=142 Ind. Cas. 582. 

Az^s. 142 and 144 — h sale was executed and 
propertiw were transferred in the name of vendee and 
he was in possession adversely to others. More than 
12 years subsequent to this, legal representative of vendor 
sued for recovery of property on the ground that sale was 
invalid as being for immoral consideration. 

Held, the suit was time-barred. A.I.R. 1933 Bom. 
209=149 Ind. Cas. 464.=35 Bom.L.R. 345. 

Art. 144 — Symbolic possession in eseention of 

decree — It has same effect as actual possession 
gainst judgment-debtor and mortgagee pendente 
litc — Lis pendens. 

Where in execution of a decree on a mortgage symbolic 
pouession is delivered of immovable property to the person 
entitled to possession thereof and such person bring a 
suit for recovery of actual possession ; the symbolic 
possession is deemed equivalent to actual possession as 
against the judgment-debtor or his representative and the 
suit is brought in time if it is brought within twelve 
years from the date of the said synmbolic possession. And 
further if during the pendency of suit on such mor^gc 
another mortgage is executed by the mortgagor in favour 
of third persons they are bound by the decree in execution 
of which symbolic possession was delivered. They are 
affected by the doctrine of lis pendens and the symbolic 
possession as against them would be equivalent to actual 
possession and in this respect their possession is not differ- 
ent from that of the judgment-debtor of that mortgagee 
decree. 121 Ind. Cas. 407=56 Cal.’ 1130=33 C.W.N. 
963=A.I.R. 1930 Cal. 15. 

Art. X44 — ^Transferee pendente liU cannot prescribe 

title by adverse possession against mortgagee-auction- 
purch^er till he is entitled to actual possession in 
execution of his decree, too Ind. Cas. 294=A.I.R. 1927 
All. 309. 

— pArt. X44 — A suit to recover possession of land from 
a^ignees of Adimayavana right on the groimd that the 
light was not alienable is governed by Art. 144 and the 
limitation begins when the first period for which the 
right was created expired. Article 143 docs not apply to 
such a case. 92 Ind. Gas. 245=23 M.L.W. 58=A.1.R> 
1926 Mad. 849. 
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Art. X44 — Suit by other members to recover 
mwad property alienated by Kamavan not only as 
Karnavan but also as guardian of minor members is 
governed by Art. 144 and not by Arts. 91 or 44— 
Lunit^on Act, Ait. 44 — Limitation Act, Art. 91. 78 

564=19^ M.L.W, 395=34 M.L.T. 89= 
A.I.R. 1924 Mad. 607=46 M.L-J. 340. 


fer. 


Art, 144 — Starting point — Conditional trans- 


Where plaintiff who was under a sentence of irans- 
ponanon for hfe, gifted property to another on condition 
that if he returned from Port Blair the donee was 
to return it and where the donee sold the pronern’ 
more than 12 years before his return y t' > 


Held, that for a suit by plaintiff against vendee, 
limitation began only on return from Port Blair 69 
ffr 1^3=1922 M.W.N. 657*16 M.L.W. 552 
-31 M.L.T. 465=A.I.R. 1923 Mad. 67*43 M.L T 
340. 


... AtL 144— Punjab Limitation Act (1 of 1900) — 
^Mauon by male proprietor— Starting point of 
linutation. 


Arts. 142 and 144— Invalid alienation — Pos- 
session under. 


A village was leased in 1881 for 10 years . In 1885 

the lessor mortgaged the village. In 1887 the mort- 
gagee sued on his mortgage, brought the properties 
to sale and purchased and obtained possession of the 
same m 1890. In 1903 a successor of the lessor sued 
the auction-purchaser for recovery of possession on 
the ground that the properties belonged to a trust 
and as such the auction sale was void. Held, that 
whether Art, 142 or 144 applied, the suit was barred 
m as much as the purchaser remained in possession 
adversely to the trust from 1 890. Very strong evidence 
IS required to show that the auction purchaser was 
not in possession. 27 M.L.J. 195=26 Ind Cas 


* 44 — Invalid alienation — Occupancy right 
—Alienation of— Suit to set aside. 


A suit for possession on the giound that the pro- 
prietor had no right to alienate occupancy rights is 
cognizable by a civil court and is governed by Art. 144 
112 P.W.R. 1914=228 P.L.T. 1914=25 Ind. Cas. 871. 


1 transactions were alienations of ancestral 

J^d by a male proprietor and as alienations whether 
they be regarded as mortgages or as sales, time begins 
to run from the date of the attestation of the alienations. 

apply, the suits would 
still be barred as time would begin to run fiom the 
date when the alienees came into possession as 
owners and under S. 9 of the Limiution Act would 
contmue to run not only as against the original alienors 
but against all the world, ig P. R. 1919, Foil. A.I.R. 
1923 Lah. 133. 

““ — Art. 144 — Suit by co-sharer for declaration 
that lease by Lambardar is invalid— 12 years 
rule applies. 

The position of a Lambardar with reference to his 
co-sharer in the matter of letting out vacant land 
cannot well be put higher than that of a manager of 
the joint property of a Hindu family, and therefore 
a suit bya co-sharer for a declaration that a lease granted 
by a Lambardar is invalid against him is within time, 
if brought within 12 years of the date on which the 
execution of the lease became known to the co-sharer, 
on the principle that a suit for declaration of a right 
cannot be held to be barred so long as the right to tlic 
property in respect of which declaration is sought 
IS a subsisting right. 64 Ind. Cas. 775 = 17 N.L.R. 
i 69=A.I.R. 1921 Nag. 74. 

—Art. 144— Invalid alienation — Possession- 
Adverse. 


— ^Arts. 142 and 144— Sale a nullity— Sale exe- 
cution of property not belonging to the judgment- 
debtor— Suit by owner of property so sold to 

recover possession— Limitation Act, Arts. 12 and 
144. 


Where in_ execution of an order under S. 412 of the 
Code of Civil Procedure for payment of court-fees, 
certain immoveable properly was sold as the property 
of the person liable under such order, which in fact 
did not belong to them but to a third person who 
had no notice of the sale, it was held that the tiue 
o^er of the property so sold was competent to treat 
the sale as a nullity and to bring his suit for recovery 
of possession at any time withm 12 years from the 
date when he lost possession. The case of an exe- 
cution proceeding in which the property under attach- 
ment by the court is liable of satisfy the demand of 

the decree-holder IS very different. 1904 AWN 
=26A. 346 = 1 A.L.J. 53. ^ 


——Arts. 142 and 144— Contract to sell— Posses- 
Sion* 

Obiter. — Delivery of possession of properties under 
a contract to sell them as well as other properties in the 
possession of the vendor’s mortgagee without registra- 
tion will simply give a starting point of limitation to 
the vendee and the vendee may acquire a right to the 
properties in twelve years. (1900) 5 C.W.N 217= 
24 Mad. 377=29 I A. 46 (P.C.). See also 12 M.L.T 
410=26 M. 72. ■' 


The possession of a purchaser under a void sale 
is adverse to the real owner. 47 Ind. Cas. 694 (Oudh). 

Arts. 142 and 123— Invalid alienation— Joint 

Share — Suit to set aside. 

A suit to set aside an invalid sale to the extent of 
the plaintiff’s joint share and for possession thereof 
is governed by Art. 142 and not 123. 11 Bur. L T 
1x9=42 Ind. Cas. X2I. 

—Art, 142— Ibivalld alienation— Revenue sale 
—Suit for possession by proprietor. 

In a suit for possession by proprietor against a 
purchaser of his esute, in a revenue saJe by the collector 
under Bengal Revenue Sales Act (1859) if the arrears 
is not due, the sale is void and no suit to set it aside 
is necessary. The proprietor can sue within iz years 
of the alienation and dispossession. 22 C.L.J. 525* 
31 Ind. Cas. 965. 

10 F.Y.D.-^4. 


19. Landlord and Tenant 

(a) Suit by landlord for enhancement or as- 
setsmenc of rent. 

(b) Suit by landlord for posseislon. 

(c) Suit by tenant for possession. 

(d) Miscellaneous. 

Z9. (a) Landlord and Tenant— Suit by landlord 
for enhancement or assessment of rent. 

Art. 144— Landlord and tenant— Suit for 

enhancement of rent. 

Art. X44 the Limitation Act has no application 
to a landlord’s assertion and the tenant’s cknia] of 
the right to enhance the rent of the holding 22 
C.W.N. 856=43 Ind. Cas. 59. ® 

^Art. 144*— Landlord and tenant— Claim for 

asaeasment of rent- Trespataer. 
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Where plaintiff who was out of possession for more 
than 12 years based his claim on the ground that the 
defendants, were trespassers and did not elect to treat 
them as tenants, the claim for assessment of rent 
in respect of the disputed land is barred by limitation. 
22 C.L.J. 151 «30 Ind. Cas. 946. 

Art. 144 — Landlord and Tenant — Rent free 

title — Encroachment — Presumption — Assessment 
of rent. 

A tank was excavated on a waste land within the 
plaintiff’s Zaviitidari by tru. predecessors of the defen- 
dants, many years ago, and plaintiff neither claimed 
nor received any rent for it. Held, the plaintiff’s 
right to assess with rent was barred by lapse of more 
than 12 years’ time before institution of suit from 
the date the defendants set up their rcnt-irce title. 
Where more than 12 years before suit, there was a 
direct assertion of title negativing Utc theory of 
encroacliment which would have conferred upon tank 
the character of an addition to the origional holding a 
suit for assessrhent of rent is baircd by limitation. 22 
C.L.J. 147=30 Ind. Cas. 942. 

—Art. 144 — Landlord and tenant — Suit for 
assessment of rent — Limitation — Tenancy. 

If a person squats upon the land of another and if 
the latter accepts him as his tenant cither by expiess 
declaration or by implication, the squatter acquires, 
the status of a tenant. But it is open to the proprietor 
to repudiate the tenancy, and to evict the person 
who has come upon the land without liis consent. If a 
person occupies the land of another, it is not open 
to the proprietor, any length of time afterwards, to 
treat the occupier as tenant, in the absence of any 
indication that he intended to hold as tenant. Where it 
is not the case of any party that the tenancy ever existed 
and the plaintiff seeks for assessment of rent for the 
future, the suit is essentially for recovery of possession 
and the rule of limitation applicable to suits for recovery 
of possession is applicable. 22 C.L.J. 135=30 
Ind. Cas. 931. 

— —Art. 144 — Landlord and tenant — Suit for 
assessment of rent and mesne profits, claim 
for — Maintainability. 

If the relation of the landlord and tenant subsists, 
a claim for assessment of rent and for mesne profits 
docs not fail on the ground of adverse possession. 
22 C.L.J. 122=30 Ind. Cas. 917. 

j 

Art. 144 — Landlord and tenant — Adverse 

possession. 

Plaintiff’s case was tliat the defendant unlawfully 
took possession of a certain tank but defendant averred 
that more than 12 years before the commencement 
of the suit, in the course of the settlement proceedirgs, 
she set up a rent-free grant and disclaimed all liability 
(to pay the rent to the plaintiff in respect of the disputed 
tank and the defendant’s averment was proved. 

Held, that a suit for a declaration that the plaintiff 
was entitled to have rent assessed on the twik was 
barred under Art. 144 of the Limitation Act. 22 
C.L.J. 132=30 Ind, Cas. 902. 

Art. 144— Landlord and tenant— Suit by 

Zamindar— Title and possession— Assessment of 
rent — Record of rights — Starting point. 

On the claim of the defendant before the Settle- 
ment Officer but without actual decision, the Record- 
of-Rights was finally published to the effect that the 
defendant was a settled Raiyai» and that no rent hM 
been assessed in respect of those lands. A suit within 


12 years from the date of the publication of the Record- 
of-Rights, the Zamindar for declaration of title and 
for possession or in the alternative for assessment 
of rent is not barred, as on the publication of the 
Record-of-Rights, it is open to tlie plaintiff to rely upon 
the entries therein as a tacit recognition of his right 
to have rent assessed at any rate within 12 years of ihis 
date. 16 C.W.N. 929=15 Ind. Cas. 64. 

19. (b) Landlord and tenant — Suit by landlord 

for possession. 

— ;-Arts.i44 i3<^Article 139 being a specific 

article for a suit for possession between landlord and 
tenant must be used in prefcrei.ee to Att. 144 which 
is a general one. A.I.R. 1935 Bom. 382=37 Bom. 
L.R. 593 = 159 Ind. Cos. 378. 

Arts. 144 and 139 — Applicability — Landlord and 

tenant — Suit by landlord for possession on title after 
teimination of tenancy— Limitation applicable. See 
LlAUi A'lION ACT, AKTb. 139 AND 144. 51 
Bom. L.R. 34=A.I.R. 1949 Bom. 137 (RB.). 

Art. 144 — Starting point — Landlord and 

tenant. 

Tenant holding possession after expiry of leim — 
Tenant’s possession becomes adverse from the date 
on which term expiires and limitation begins from 
that date, in the absence of proof of fiesh tenancy. 
22 Bom. 893 and 24 Bom. 504, Foil. 98 Ind. Cas. 911 
=28 Bom. L.R. 1357. 

Arts, 144 and 139 — Article 139 and not Art. 144 

applies to suits brought against tltc representatives 
of the original tenant after the determination of the 
tenancy to recover the piopcity leased. 86 Ind. Cas. 
933 = 1925 M.W.N. 589=A.I.R. 1925 Mad. 446 = 
48 M.L.J. 185. 

— — Arts. 144 and 139 — Tenant holding on after 
expiry of term — Article 139 and not Art. 144 
applies. 

A tenant who holds on to the land after the expiry 
of term of tlie lease cannot be sold to be holdings 
‘ adversely ’ to the landlord. So long as he is in 
possession, he cannot deny tliat it was from the lessor 
that he got the land. But where the tenant holds 
on after the expiry of tJic lease, time begins to run 
against the landlord from the date of the expiry of the 
lease, under Art. 139 of the Limitation Aa. After 
the expiry of 12 years, the title of the landlord must 
cease by the application- of S. 28 of the Limitation 
Act. With the cessation of the right to recover the 
land his riglit to the property is»also extinguish^. 
Article 144 of the Limitation Act has nothing to do 
with the case. 85 Ind. Cas, 550=6 L.R.A. Civ. 
254=A.I.R. 1925 All. 698. 

Arts. 142 and 144 — Tenancy-at-sufferance— 

Starting point. 

Per Niyogiy A.J.C. — Whatever possessory rights 
a tenant-at-sufferance may have against a rank tres- 
passer, it cannot be claimed that the “tenancy-at- 
suffeiance ” is heritable. The son of such a tenant 
cannot in any event style himself as a tenant 
holding over. His position is nothing better tlian 
that of a trespasser. His possession would, therefore, 
be clearly adverse to the owner of the land and would 
ripen into a prescriptive title so as to extinguish the 

plaintiff’s title. 

Limitation begins to run against the landlord ftom 
the date when efflux of time, the tenancy comes to an 
end. A.I.R. 1934 Nag. 67=30 N.L.R. I55=*48 
Ind. Cas. 561. 
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—Arts, 142 and i 44 *~-Landlord and tenant — 
Suit to eject tenant — Plea of adverse possession — 
Burden of proof— Presumption based on title 
in favour of landlord — Limited interest — 
Adverse possession. 

There is no difference in principle between a case 
where a tenant sets up a title adverse to his landlord’s 
entire interest, and a case where he prescribes for the 
iLmited interest of a tenint. Though a tenant is bound 
to treat that which was an encroachment on his land- 
lord's land as held by him under his landlord, the latter 
IS not bound to treat the land on which tlie tenant 
encroached as held under such tenancy. But 
the landlord’s right to possession of the land encroached 
upon may be lost by adverse possession by the tenant 
asserting his title to the land as tenant for more than 
12 years under Art. 144, there may be adverse posses- 
sion not only of immoveable property but also of any 
mtercst therein, and the ien:ini may claim to have 
been m adverse possession for over 12 years of a limited 
interest in the encroached land, viz.^ a tenancy com- 
mensurate with that in the admitted lease between the 
Parties, The onus of establishing property by reason 
of possession for a requisite pciic^ is upon the person 
asset ting it, on the tenant, and the landlord cannot 
fail m his suit for ejectment until the tenant establishes 
adverse possession for the statutory period either 
of the entire or the limited interest. It has also to be 
borne in mind that in such a suit where both parties 
luve not adduced satisfactory evidence, the Court 
IS entitled to t^ke into consideration the presumption 
arising from title and the probabilities of the case. 
Because the landlord has not established very satis- 
factory evidence it cannot be held that the article 
applicable is Art. 142, and that because he has not 
discharged the burden of proof under Art. 142, the 
suit must fail. 16 C.W.N. 634; 2 P.L.J. 506; 6 
P.L.T. 514 J A.I.R. 1934 339, foil. A.I.R. 1950 

Pat. 484. 

•— — Arts. 142 and 144— Applicability — Suit for 
possession — Allegation in plaint that property 
was let to defen^nt. 

Where in a suit for possession the allegation in the 
plaint is that the plaintiff was in possession of the 
property in dispute and that she let it to the defendant 
who refused to vacate it, Art. 144 and not Art. 142 
of the Limitation Act would apply to the suit. In 
order to apply Art. 142, it has got to be established 
that the plaintiff abandoned the possession of the 
property and it was followed by the possession of the 
defendant in his own right. A.I.R. 1950 Pesh. 31. 

^Art. 144— Ejectment suit — Court finding that 

defendant’* occupation was that of tenant under 
p laintiff — .Proof required of defendant to succeed. 

Where in a suit for ejectment the Court finds that 
the defendant’s occupation was not independent of the 
plaintiff, that is to say, not on his own independent 
title but as a tenant undci the plaintiff, it is necessary 
for the defendant, in order to succeed in the case to ■ 
establish ouster, that is, assertion of hostile title as 
against the plaintiff and claiming title on his own 
account and aftet such assertion, to the knowledge of the 
plaintiff his remaining in possession for the statutory 
period of 12 years or more. 222 Ind. Cas. 378^12 
B.R. 26 o«» 27 P.L.T. 217— A.I.R. 1946 Pat. 185. 

— ArU, 142 and 144 — ^Tenant taking posaeaslon 
of land outside tenancy and holding same far 
over twelve years— Landlord, If can recover 
poisesalon. 

Where the tenants take possession of the plot by 
including it in the site of the permanent house. that 
they haff built upon the Und included in the tenancy 


and have been in possession of the plot for twelve 
^ ye irs the landlord is barred under Art. 142 from re- 
covering khas possession of tliat plot, but he is not 
barred from bringing a suit for fixing a rent and for 
recovery of tlirce years arrears because as the posses- 
sion is only in the ^aiactcr of a tenant, it is not adverse 
to the landlord in the charaaer of a landlord. A.I.R, 
1944 I’at. 109 = 10 B.R. 486=9 C.L.T. 57=212 Ind. 
Cas. 273. 

Arts. 142 and 144 — Abaai site — Usufructiury 

mortgage of— Mortgagee a mere trespasser — Suit by 
landlord for possession — Suit is governed by Art. 142 
or Art. 144 and not by Art. 120, Lim. Act. A.I.R. 
1939 Nag. 163 = 1. L.R. (1941) Nag. 337 = 1939 N.L.J. 
136 = 182 Ind. Cas. 527. 

— —Arts. 142 and 144 — Ejectment suit, 

Where, in a suit for ejectment, tire case set up by 
the plaintiff is one of tenancy, it is tantamount to saying 
that the defendants, when they repudiated his title 
as landlord dispossessed him, so that here is in effect 
an assertion of possession and dispossession — Precisely 
what is contemplated under Art. 142. The mere 
fact that the plaintiff’s witnesses depose that the suit 
properties were never, to their knowledge, in the posses- 
sion of the plaintiff, but on the contrary, strangers 
were in possession, this evidence of course falls short 
of what would be requisite under Art. 144. That 
the plaintiff was out of possession, would not suffice i 
the admission that strangers were in possession, would 
be equally insufficient for, it might mean that there 
were independant trespasses not connected as of right. 
A.IR. 1938 Mad. 415 =(1938) M.W.N. 105=47 
M.L.W. i 65 =(i 938 ) i M.L.J. 113=183 Ind. Cas. 
08. 

- — Arts. 142, 144 and 139— House leased by P to By 
father of D in 1893 — Rent note executed by B agreeing 
to pay monthly rent regularly — P to gel house vacated 
in case of default of rent for three months — B dying 
in 1910— Rciit not paid by any one since 1900— 
Suit by P against D in 1931 for possession and mesne 
profits — Rent-note, held created tenancy for inde- 
finite period and it reduced itself into tenancy-at-will 
on three month’s arrears — Tenancy ended on death 
of B as he was tcnant-ai-will and D'% possession was 
adverse fjomf 1910— Suit, held W4is time-baired which- 
ever of Alls. 139. 142 or 144 applied. 1938 N.L.J. 
317-=IX.R. ;i9ao>Nag. 269=A.I.R. 1938 Mac 506= 

182 Ind. Cas. 581 

— —Arts. 142 and 144— Person having right and 
title to possession suing for possession- Defen> 
dant should prove title. 

Where a person who is the admitted landlord 
having a right and tirlc to the possession 
of land sues fui possession, it is for the 
defendant to show a tide to the property in 
suit, and, it would certainly not be in the interests 
of justice to throw out the suit on a technical ground 
that the plaintiff bases his suit on a technical ground 
that the plaintiff bases his suit on dispossession and 
fails to esublish it when the parties are residents 
of a rather out-of-the-way portion of a backward 
district where the Courts should ordinarily use their 
discretion liberally in construing the pleadings and, 
where necessary, allowing amendments. Order 6 
R. 17, Civil P. Code, expressly fioniemplatcs allowing 
all necessary amendments in order to determine the 
real questions in controversy between the parties, 
A.I.R. 1938 Pat. 118=4 B.R. 464=174 Ind. Cas. 627. 

Art. 144 — Melwaram right. 

Where a suit is one for recovery of the melwaram 
rig^t, Art. 144 would apply. W(un the melwaram 
right consists in the imposition of the full assessment 
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it would be an interest in immovable property within 
the meaning of that article. The fact that the zamindar 
claims possession of the land in tltc notice, would not 
preclude him from getting the lessor interest of mel- 
waram and the suit would not be barred if it is filed 
within 12 years of the date from which the land was 
resumed. A.I.R. 1937 Mad. 303=(i937) M.W.N. 
189 = 173 Ind. Cas. 307. 

“ — Arts. 142 and 32 — Suit for possession of land 
by removal of trees unauthorisedly planted — 
Tenant not having legal right to use land. 

The plaintiff sued as zamindar of a village the 
tenants for possession by removal of trees planted 
by the tenants on plots with which they had no concern. 
It was found that the tenants were not grove-holders 
but the way in which they could use 3ic property 
amounted to a mere user by way of license and they 
had no legal right to use it : 

Held, that for purposes of limitation, the case 
was governed by Art. 142, and not by Art. 32 which 
governed cases of persons having legal right to use 
certain property. A.I.R. 1935 All. 964=1935 R.D. 
400=1935 A.W.R. 1362 = 159 Ind. Cas. 521. 

— — Arts. 142 and 144— Suit on title and tenancy. ' 

Where, in a suit for possession, the plaintiff alleges 
his title and also specific tenancy of the defendants 
under him and the tenancy is not proved, then, with 
respect to the guesiion of limitation, the proper article 
to be applied is Art. 144. If the defendants are. not 
able to prove adverse possession under An. 144, 
then the plaintiff must get a decree for possession 
though the tenancy alleged by him has been found 
against. Article 142 applies only to cases of conti- 
nuance and discontinuance of possession. 42 M.L.W. 
593=(i935) M.W.N. 740=A.I.R. 1935 Mad. 754 = 
156 Ind. Cas. 581. 

Arts. 142 and 144 — A landlord cannot have his 

possession disturbed by a trespasser in such a way that 
time begins to run against him so long as he is in 
fact not entitled to actual possession which vests in 
his tenant. 1934 M.W.N. 290. 

— —Art. 142 — Tenant-in-possession for more 
than 12 years. ^ 

Where plaintiff sues for recovery of possession 
of certain property on the ground t^t the defendant 
is his tenant but fails to prove his tenancy, and the 
tenant has been in possession for more than 12 years : 

Held, that the suit was barred by time under Art. 
142. A.I.R. 1933 Lah. 893=35 P.L.R. 144 = 147 
Ind. Cas. 285. 

Arts. 144, 142 and 32 — Mere planting of trees 

on another’s land does not amount to dispos- 
session unless there is denial of right of owner. 

The mere planting of trees on another persons 
land does not amount to dispossession. In such* 
cases a person who plants trees has either right of 
ownership or on right at all. Where therefore 
a person had planted trees on tlie landlord’s land 
without permission and after doing so had asserted 
no possession either by using the trees or by using 
the land and he had no*right to continue to enjoy the 
trees after the landlord has asserted his ownership 
over the land on which the trees were situated. The 
landlord is entitled to the possession of the land. 
Article 144 applied to the case not Arts. 32 and 142. 
7O.W.N. 509=A.I.R. 1930 Oudh. 304. 

^Art. 144 — ^Applicability — Landlord and tenant 

— Suit . apiinst tenants — Defendants* claiming 
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to be tenants under their party — Third party’s 
title found against— Article applies. 

The findings in a suit for declaration of title and 
fixation of rent against the tenants were that the defen- 
dants held the land as tenants. They never claimed 
title in themselves. Instead of saying that they were 
the plaintiff’s tenants they set up a third party. But 
they never claimed any higher right tlian that of a 
tenant. 

Held, that if the defendants did not occupy the 
land as included within their holding, it should be 
assumed that they were, encroaching upon the land 
of their landlord when the land in suit is found to 
be the plaintiffs and not of the third parties as alleged 
by the defendants. In a case like this, Art. 144 applies. 
57 Cal. 371 =A.I.R. 1930 Cal. 579. 

Arts. 142 and 144 — Suit for possession based 

upon title — Art. 144 applies. 

The original tenant of a certain grove died leaving 
no heir. Under the law of the province and village 
custom, a tenant’s grove escheats to the landlord 
if the tenant has no heir. The plaintiff being a 
village la dlord sued for a declaration that he was 
the owner and possessor of that grove. TTie trial 
Court, regarding the suit as one only for possession, 
held that the suit fell under Art. 142 and threw the 
suit on the ground that the plaintiff had not proved 
possession within twelve years. 

• 

Held, that this was not a suit to which Art. 142, 
Limitation Act, applies, but tliat the article more 
strictly applicable was Art. 144. The essential 
difference between these two articles is tliat in the 
first case the owner bases his claim from the date 
of his dispossession, and in the second he bases 
his claim on his title without regard to his posses- 
sion or dispossession, and time begins to run from 
the date that the defendant’s possession becomes 
adverse to the plaintiff. 108 Ind. Cas. 109=5 
O.W.N. i 2I=A.I.R. 1928 Oudh. 246. 

^Arts. 142 and 144 — Plaintiff setting tenancy 

as basis of defendant’s possession— Defendants 
setting up adverse possession — Plaintiff need not prove 
possession within 12 years — Defendant must prove 
adverse possession— Suit is governed by Art. I44* 

Article 142 is applicable only to cases where rtc 
palintiff alleges possession and dispossession in hjs 
plaint. 99 Ind. Cas. 312=25 M.L.W. I27=A.I.R- 
1927 Mad. 287. 

Art. 142 — Encroachment by a tenant under 

a claim adverse to a limited extent — Article 
applies. 

If the possession by the tenant is imder a claim 
which is adverse to the landlord though only w a 
limited extent, then the purpose of the right which 
the tenant is claiming, the possession of the tenant 
is no longer the possession of the landlord and it 
must be treated as dispossession of the landlord within 
Art. 142. 

Where the tenants had encroached on certain 
belonging to the landlord imder a claim to the tanks 
forming part of Aeir tenancy. 

Held, that the case fell under Art.^ 142 and the 
landlords having been out of possession for more 
than 12 years, the tenants could not be deprived of 
their possession of the tanks. 84 Ind. Cas. 657=40 
C L.J. i6o=A.I.R. 1925 Cal. 193. 

— — ^Arts. 144 and 139 — ^Article 144 and not Art. 
Z39 goVems suit by Iwdlord against Mukarrari- 
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dars claiming permanent interest while lease 
granted only life interest. 

The nmkarrari islimrari granted to the original 
mukarraridars conveyed only a life-interest. But 
it was claimed by their representatives that the interest 
which the naikarrari islimrari lease conveyed was 
of a permanent character. Such interest was ex- 
pressly asserted in the sale-deed executed by the 
mukarraridars at the time. The defendants expressly 
claimed thre^ghout to hold under the sale deed as 
permanent mukarraridars. 

Held, that the suit was not governed by Art. 139, 
but by Art. 144 as the defendants had made a definite 
assertion of an adverse right more than twelve years 
before the suit. 84 Ind. Cas. 586=4 Pat. 139=6 
P.L.T. 12 = 1924 P.H.C.C, 3I3“A,1.R. 1925 Pat. 216. 

— ; — Arts. 142 and 144 — Sale of groves— Subsequent 
relinquishment to landlord by vendor — Landlord’s suit 
against vendees — ^s. 144 and not 142 applies — Time 
tuns from relinquishment— The reason for this is that 
the landlord, on relinquishment by the grove-holder 
claims in his own right to re-enter and not under 
a derivative title through the grove-holder — The 
sale by the grove-holder can be treated by the landlord 
as abandonment, in which case time will run from 
the sale — But the landlord is not compelled to treat 
it as abandonment by the grove-holder. 84 Ind. Cas. 
237=27 O.C. 301 =A.I,R. 1925 Oudh 307. 

—Art. 144 — Landlord and tenant— Trespass 
by stranger. 

The article governs a suit by lessor for possession 
against a trespasser who has wrongfully dispossessed 
the lessee who was holding over and the plaintiff 
can succeed unless the adverse possession has ripened 
by prescription. 57 Ind. Cas. 994 (Cal.). 

Art 144— Landlord and tenant — Adverse 

possession. 

In a suit by a landlord to eject the defendant his 
tenant, the court must consider the length of the 
defendants, possession and the title claimed by him. 
If the tenant had been claiming occupan<^ rights 
for over 12 years the right of the landlord is to sue 
for assessment of rent. 29 C.L.J. 607=52 Ind. 
Cas. 650. 

Art. 144— Landlord and tenant — Suit for 
possession by landlord— Gift of occupancy hold- 
ing by uddow of deceased tenant. 

The possession of a donee of a right of occupancy 
from the widow of a deceased occupancy tenant be- 
comes adverse to the landlord not from the date of 
his (donee’s) obtaining possession in pursuance of 
the gift, but from the date of the widow’s death ; 
consequently a suit brought by the landlord for pos- 
session of the holding within 12 years from her death 
is within time and is governed by Ait. 144 of the 
Limitation Act. The landlord is not bound to sue 
the transferee during her life-time. 44 P.R. 1917= 

51 P.L.R. 1917— I P.W.R. 1917=39 Ind. Cas. 163. 

Art. 144— Landlord and tenant— Interrup- 
tion. 

A tenant asserted that he was a mulgeni tenant in 
1894 and in a suit brought by a Moktesor of a temple 
to elect him in 1903 the moktesor got into possession, 
the tenant having been held to be a ehafeeni tenant 
though that decree was reversed by the Hi^ C^t 
for Insufficiency of notice. In a subsequent suit 
brought in 1909 by the same plaintiff to eject that 
tenant ; 


Held, (i) Uiat the defendant’s plea was not barred 
by res Judicata as the decision as to the in-sufficience 
oI notice did not necessarily involve the finding that 
the tenent was a chatgeni tenant. 13 C. 17 and 18 C. 
647, Foil. (2) that in consequence of the disturbance 
of possession brought about by a decree in the former 
suit the continuous possession which the defendant 
was bound to have proved under Art. 144, Schedule I 
of the Limitation Act, was broken and therefore the 
defendant did not acquire a prescriptive title and could 
be ejected. 31 M.L.J. 3ii=(i9i6) 2 M.W.N. 133 = 
20 M.L.T. 228=35 ind. Cas. 421. 

— Art. i44~~Landlord and tenant — Tenancy 
— Proof of. • 

When the plaintiff comes into Court on the alle- 
gation that the defendants had not attorned to him, 
the possession of the latter could not be said to be 
for the benefit of the former. If the plaintiff has 
failed to prove that the land was Mai or that he had 
ever been in possession thereof by actual occupation 
or by receipt of rent for more than 12 years, his claim 
for possession is barred by limitation. 22 C.L.J. 144 
=30 Ind. Cas. 939. 

— —Art. 144 — Landlord and tenant — Adverse 
possession. 

Where defendant to the knowledge of plaintiff 
claiming a limited interest in encroached land, viz., 
a right to realise rent, asserted a hostile title more than 
12 years before the commencement of suit, 

Held, that the plaintiff (landlord) had no en- 
forceable title under Art. 144 of the Limitation Act 
22 C.L.J. 129=30 Ind. Cas. 896. 

Art. 144 — Landlordand tenant — Non-transfer- 

able holding. 

A landlord suing in ejectment a purchaser of non- 
transfcrable holding cannot succeed unless he m^es 
out a case under S. 18 of the Limitation Act, where 
the purchase took place more than 12 years before the 
suit. 19 C.W.N. 136=28 Ind. Cas. 708. 

Art. 142 — Dispossession— Landlord and 

Tenant. 

Time docs not begin to run against the landlord 
until expiration of the lease, when he is dispossessed 
of land, held, by tenant under lease. Time will run 
against landlord if he was in possession of the land 
of which he was dispossessed, after the expiry of one 
of several leases. When the defendant claims to 
hold the disputed land as accession to the leased land. 
Art. 142 applies. The plaintiff must show that he 
was in possession within 12 years of the suit or that 
he had a right to sue. 2 Ind. Cas. 168 (Cal.). 

Art. 144 — Suit for possession under an Artha- 

Mulgeni lease. 

A suit for possession under an Artha-Mulgeni 
lease is governed by Art. 144 and not by either Art. 113 
or 116. (1907) 31 M. 51 =3 M.L.T. 241. 

Art. 144 — First suit based upon particular 

lease — Lease found against— Plea of occupancy 
right— Second suit on differentleasefor a number 
of years — Expiry of more thaw 12 years from the 
date of prior suit — Adverse possession. 

Where the landlord first brought a suit alleging 
a particular lease for a number of years and on the 
tenants pleading permanent occupancy rights, a 
subsequent suit by the landlords on the alkgation 
of a different lease will be bazxed if brought more 
than 12 years from the date of the defendants setting 
up their occupancy right in the first suit, their adverse 
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possession dating from such time, (1902) 26 M 

535. 

19- (c) Landlord and Tenant — Suit 
by tenant for possession. 

— — Art. 142 — Suit by tenants who have been 
dispossessed of their land for declaration of their title 
and possession, as occupancy raiyats — Art. 142 applies. 
105 Ind. Cas. 561 ^9 Pat. 340=A.I.R. 1928 Pat. 128. 

Art. 142 — Dispossession — Landlord and tenant 

—Suit by occupancy tenant against landlord 
for possession of holding of which he was dis- 
possessed. 

The period of limitation for a suit by an occupancy 
tenant for possession of an occupancy holding from 
which he was dispossessed by the landlord is twelve 
years from the date of dispossession under Art. 142 
of the Second Schedule to the Limitation Act. 133 
P.L.R. 1911=243 P.W.R. 1911 = 11 Ind. Cas, 521. 

19. (d) Landlord and Tenant — Miscellaneous. 

Arts. 142 and 144 — Per Full Bench, Digby, J., 

contra. Surrender illegal on account of its being part 
of transaction against S. 49, C. P. Ten. Act, 1920 — 
Suit to'set aside is governed, not by Art. i of Sch. II 
of the C.P. Ten. Act but by the povisions under Art. 
142, Limitation Act, and not Art. 144. A.I.R. 1938 
Nag. j35=I.L.R. (I 939) Nag. 1=177 Ind. Cas. 6 
(F.B.). 

Arts. 142 and 144 — Grant of surface rights. 

Upon a grant of the surface rights by a zamindar 
he remains in the eye of the law in possession of the 
sub-soil. Cases of adverse possession of mineral 
ri^ts have, therefore, to be decided under Art. 144 
Limitation Act, rather than under Art. 142, and the 
trespasser must establish adverse possession whether 
he is the grantee of the surface or a stranger. A.I.R. 
1931 P.C. 162=35 C.W.N. 870 =(i93i) A.L.J. 566 = 
34 L.W. 1=54 C.L.J. 137=33 Bom. L.R. 1273=61 
M.L.J. 632=58 I.A. 228=59 C. 80 = 132 Ind. Cas. 
610 (P.C). 

Art. 144 — Possession of under-raiyat for 

life — When becomes adverse to landlord. 

An under-raiyat holding occupancy rights for his 
life was ejected by the landlord. The under-raiyat 
brought a suit under S. 9, Specific Relief Act, asser- 
ting that he held permanent heritable, occupancy 
rights. The Court, though it decreed the suit was 
not concerned with the exact status of the parties. 
The landlord did not thereupon bring a suit for decla- 
ration under S. 42, Specific Relief Act. 

Held, that the landlord was not bound to bring 
a declaration suit under S. 42, and the possession 
of the under-raiyat was not adverse against him since 
the decision of the suit under S. 9, Specific Relief 
Act, as the question whether the occupancy rights 
held by the under-raiyat weie heritable or not, did 
not really arise in that suit, ii Pat. L.T. 539 = 127 
Ind. Cas. 835=A.I.R. 1930 Pat. 562. 

Arts. 142 and 144 — Landlord and tenant — 

Adverse possession by tenant— Starting point. 

The tenant himself cannot during the term by any 
act or declaration of his disseise the landlord. He 
may by repudiating the landlord s title during the 
term, forfeit the term, but the landlord is not bound 
to take advantage of the forfeiture and his estate cannot 
be affected. A tenant cannot use the stawte of limi- 
tation to run against his landlord by giving notice 
to him of an adverse title during the term. The 


statute of limitation runs against the landlord only 
when the relationship of landlord and tenant has 
determined and the landlord is entitled to take posses- 
sion. 85 Ind, Cas. 678=A.I.R. 1926 Cal. 193 (D.B.). 

~ — Arts. 142 and 244 — Evidence Act, S. 101 — 
Title with plaintiff — Onus is on defendant to 
prove adverse possession — Kabuliyats and appli- 
cation’s to Municipality are good evidence of 
possession. 

In a case where the suit is resistc^on the groimd 
of acquisition of title by piesciiption it is not for the 
plaintiff to prove his title within 12 years. It is for 
the defendants to prove his adverse proprietary title. 
39 Mad. 670 ; 17 A.L.J. 84, Foil. 

Kabuliats and application to the Municipality may 
not be sufficient to prove possession but prima faice 
counterparts of leases executed by tenants and appli- 
cations for permission to build, put in the Munic^al 
Board are the best possible evidence of possession. 
They would at le^t tend to show which were the 
persons who were in actual possession and on whose 
behalf they held that possession. The application 
would show also that a certain party alleged himself 
to be in possession of the property in dispute. 74 
Ind. Cas. 879=A.I.R. 1923 All. 565. 

Art. 144. — Possession taken during a lease cannot 

be adverse as against the lessor until the termination 
of the lease, the lessor being unable to sue for 
possession while the lease is still current. 4 Cal. 327 
and 27 All. 395, Foil. 63 Ind. Cas. 717=3 L.L.J. 
2I5=A.I.R. 1921 Lah. 17. 

20. Mines and Minerals. 

Arts. 142 and 144 — Mines and minerals— 

Essentials for adverse possession explained— 
Possession in question of fact— Extent of posses- 
sion is inference of fact. 

In order that possession of mineral rights be ade- 
quate in publicity the defendant must prove that ^ere 
was that to be seen on the surface which the plaintiff 
or his predecessor being reasonably vigilant ought 
to have seen and so seeing would have been put on 
his guard although he did not have any title to the 
surface. 

As a general rule where title is founded on adverse 
possession the title will be limited to the area of which 
actual possession has been enjoyed. In the case 
of mines there is no presumption m law that posses- 
sion of a part of a seam infers posses$ion of the whole 
seam much less of all the seams in the mineral field 
in which part of a seam has been worked. Posses- 
sion is a question of fact and the extent of possession 
is an inference of fact. A.I.R. 1946 Cal. 123=49 CaL 
W.N. 810=223 Ind. Cas. 515. 

— — Arts. 142 and 144 — Mines and minerals— 
Possession of part of seam. 

Where title is founded on adverse possession, the 
title would be limited to the area of which actual 
possession has been enjoyed. 

In the case of mines there is no presumption in 
law that possession of part of a seam infers possession 
of the whole seam, much less of all the seams in the 
mineral field. 

Possession is a question of fact and the extent of 
possession is an inference of fact. 49 C.W.N. 810= 
A.I.R. 1946 Cal. 123=223 Ind. Cas. 515. 

^Arts. 142 and 144 — Sub-soil rights — ^Removal 

of comparatively small quantity of mineral— 
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Whether sufficient to constitute adverse posses- 
sion. 

In order that mineral rights he lost by adverse 
possession, the working of the mines should be so 
general as to indicate that the defendant has taken 
possession of the minerals of the Taraf. Removal of 
a comparatively small quantity of mineral from here 
and there will not be sufficient. The adverse posses- 
sion must be complete and will only affect the mineral 
for which possession has been proved. A I.R. 1935 
Pat, 33 = 13 Pat. 517 = 1 B.R. 570 = 156 Ind. Cas. 136. 

Arts. 142 and 144 — Suh-soil rights. 

Upon a grant of surface rights by the zatnindar 
he remains in the eye of the law in possession of the 
sub-soil. Cases of adverse possession of mineral 
rights have to be decided under Ar^. 144 rather than 
Art. 142 and the trespasser must establish adverse 
possession whether he is grantee of the surface or 
stranger. A.I.R. 1931 P.C. 162=35 C.W.N. 870= 
(1931) A.L.J. 566=34 L.W. 1=54 C.L.J, 137=33 
Bom. L.R. 1273=61 M.L.J. 632=58 I. A. 228 = 59 
C. 80 = 132 Ind. Cas. 610 (P.C.). 

Arts. 142 and 144 — IVlinerals. 

Where a person without any colour of right, 
wrongfully takes possesion as a trespasser of die 
property of another, any title which he may acquire 
by adverse possession will be strictly limited to what 
he has acmally so possessed. The maxim tantum 
prescripium quantum possessum is rigorously applied 
to him. 

In the case of mines, there is no presi mption in 
law that the possession of a part of a seam infers posses- 
sion of the whole seam, much less of all the seams 
in the mineral field in which part of a scam Iws been 
worked. On the other hand, possession is a question 
of fact and the extent of the possession may be an 
inference of fact. 

In considering the character and effeit of acts of 
possession in the case of a mineral field, it is necessary 
to bear in mind the nature of the subject and the 
possession of which it is susceptible. Owing to die 
inaccessibility of minerals in the earth it is not possible 
to take actual physical possession at once of a whole 
mineral field ; it can be occupied only by extraaing 
the minerals and until the whole minerals arc cxluustcd 
the physical occupation must necessarily be partial. 
The real question is what in fact his been possessed. 

In considering whether a person has acquired 
tide to minerals by adverse possession, it is nothing 
to the purpose to prove that the person in possession 
had not worked any one pit for r2 years continuously, 
if for 12 years he had carried on operations in various 
part» of the mineral field. On the ocher hand, the 
fact that one pit in a mineral field is discontinued 
and another opened in dififerent part of the field and 
that bores are sunk in likely places is excellent proof 
of possession of the whole area. A.I.R. 1931 p.C. 
x 86 = 6 o M.L.J. 183=33 LW. 162=35 C.W.N. 
365 =53 C.L.J. 81 and 487 =58 LA. 29 =(1931) M. W.N. 
121=33 Bom. L.R. 425 = 12 PL.T. 251 = 15 R.D. 
194 = 10 Pat. 4 O 7-(*930 A.L.J. 537=130 Ind. Cas. 
3 iS(PC.). 

Art. 144— Stnitinf point— Quurlea. 

Where defendants worked quarries without objeaion, 
the period of adverse jxMsession is not to be counted 
from the time when dincrent sorts of earth were found, 
at different depths, but from the time th^ tegan 
to make quarries. A.I.R. 1925 P.C. 43, Poll. 106 
Ind. Cas. ii 7-55 Cal. 35-46 C.L.J. 307=32 C.W.N. 
16-A.I.R. 1927 Cal. 956. 


2r. Mortgagor and Mortgagee. 

“* — Arts. 142 and 148 — Simple mortgage — Suit 
on — Decree and sale id execution — Purchase 
by mortgagee and entry into possession — Nature 
of possession — Suit by mortgagor’s heir or 
representative for possession alleging mortgage 
invalid — Limitation. 

Where a simple mortgage obtains a decree on his 
mortgage and sells the property in execution of that 
decree and himself purchases the property at the sale 
and enters into possession of the mortgaged property 
under his purchase in Court sale, his possession 
cannot be said to be as a mortgagee, but in assertion 
of an absolute title in himself, iJiat it is adverse to the 
mortgagor and his representatives and amounts to 
dispossession of the mortgagor. A suit by the mort- 
gagor’s representative or heir to recover possession 
from the mortgagee-purchaser on the ground that 
the mortgage was invalid, is governed for purposes of 
limitation by Art. 142 of the Limitation Act ; Art. 148 
docs not apply. 

Where the plaintiff comes to Court with a clear 
case of dispossession and seeks to recover possession, 
he cannot get relief unless he establishes possession 
wiiliin die period limited by Art. 142. A.I.R. 1950 
Pat. 206. 

Arts. 144, IJ7 and 142— Suit for khas posses- 
sion by mortgagee-purchaser in execution of 
mortgage deciree, against mortgagor and his 
tenants — Tenants in adverse possession against 
mortgagor — Limitation — Starting point. 

Art. 144, and not Art. 137 or 142, of the Limitation 
Act, applies to a suit for khas possession by a simple 
mortgagee-purchaser in execution of his ’mortgage 
decree against the mortgagor and his tenants, and 
such a suit will be in time it brought within twelve 
years from the date of the plaintiff’s purchase in exe- 
cution of his mortgage decree, although the possession 
of the tenants tvas adverse to the mortgagor even 
prior to t^t date. As a simple mortgagee the plaintiff 
had uo right to demand possession at the time when 
the adverse possession of the tenants against the 
mortgagor started. He became entitled to possession 
only when he purchased the mortgaged property, 
in execution of his decree and the possession of the 
tenants became adverse to him only from that date. 

Art. 137 of the Limitation Act contemplates an 
auction-purchaser who has by his purchase acquired 
just the interest which the judgment-debtor tad in 
the property at the date of the sale and no higher 
and who stands in precisely the some position as the 
judgment-debtor did in relation to third parties in 
respect to that property. The purchaser at a sale 
in execution of mortgage decree, however, becomes 
clothed not merely with the equity of redemption 
but also the mortgagee’s interest in the mortgaged 
property. Art. 137 cannot, therefore, apply to such 
a purchaser. 

Art. 142 of the Limiution Act cannot apply to the 
suit as the plaintiff was never in possession. 53 C.W.N. 
899=A.I.R. 1950 Cal. 92. 

ArU. 144 and 135 — A mortgagce-in-cxecution of 

a decree obuined by him in his suit to enforce his 
mortgage Durctased the moperty In court-auction and 
tried to taxe possession. His possession was obstructed 
by a person who claimed to be a purchaser of the 

E roperty as a sub-mortgagee. The mortgagee never 
new of any such purchase of equity of redemption until 
he was obstructed. Possession being thus obstructed 
mortgagee brought a suit against the prior purchaser. 
This suit was apparently more tlian 12 years after 
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the money on the mortgage became due. It was 
contended that the suit against the purchaser was 
barred by time : 

Held, that the tinre ran against the plaintiff from 
the date of his purchase. Article 144 and not Art. 135. 
of Limitation Act applied. A.I.R. 1943 Sind 242 = 
I.L.R. (1943) Kar. 315=211 Tnd. Gas. 321. 

Art. 144— Agreement between mortgagee 

in possession and stranger to pay annuity to 
latter— Whether adverse possession of equity 
of redemption. 

An agreement bcuveen mortgagee in possession 
and stranger to pay an annuity to the latter and 
recognised the claim of the latter as a person entitled 
to the equity of redemption cannot be regarded as 
tantamount to adverse possession of the equity of 
redemption unless the agreement to pay an annuity 
was known to the mortgagor and amounted to hostile 
possession of his interest in the property. A.I.R. 
1940 Bom. 225 = I.L.R. (1940) Bom. 453=42 Bom. 
L.R. 399 = 189 Ind. Cas. 561. 

Arts. 142 and 144 — Rent and profits payable to 

mortgagor by mortgagee in possession, appropriated by 
stranger to the knowledge of mortgagor— Mortgagor’s 
right to redeem would be barred after 12 years. A.I.R. 
1940 Bom. 225=42 Bom. L.R. 399 = 1. L.R. (1940) 
Bom. 453=189 Ind. Cas. 561. 

—Arts, 142 and 144 — Mortgagor executing 
lease — Mortgagee questioning it— Suit by mort- 
gagee on mortgage and purchase of property 
in execution by himself — Ejectment suit by him 
against lessees. 

Where a mortgagor executes a lease but that lease 
is questioned by the mortgagee as unauthorised and 
the mortgagee brings a suit on his mortgage and 
purchases the property himself but does not go into 
possession, his suit to eject the lessees must be brought 
within 12 years of the sale and the limitation cannot 
be extended by another infructuous litigation carried 
on to get possession to whicii the lessees are not parties. 
A.I.R. 1938 Pat. 189 = 19 P.L.T. 95=4 B.R, 565 = 
175 Ind. Cas. 279. 

—Arts. 144 and 120— Suit for possession by 
auction-purchaser of mortgaged land leased 
subsequently. 

In a suit by mortgagee auction-purchaser for the 
possession of certain land which was leased out by the 
mortgagor, after its mortgage, it is not necessary 
for the plaintiff to sue or pray for cancellation of the 
lease and this being so, the case is governed by Art. 
144 and not by Art 120, Limitation Act. 1936 
OWN. 399 = 1936 R.D. i68=A.I.R. 1937 Oudh. 
146=12 Luck. 161 =162 Ind. Cas. 225. 

Art. 144 — Possessory mortgage — Equity of 

redemption, if capable of possession. 

.Although the equity of redemption in the case 
of a possessory mortgage is an intangible thing, yet 
it is an estate in land and is fully capable of possession. 
Art. 144 relates to a suit for possession of immovable 
property or any interest therein not otherwise specially 
provided ibr. A claim for possession of the equity 
of redemption is a claim for possession of an ii&erest 
in immovable property within the meaning of Art. 144. 
1936 O.W.N. 243=A.I.R. 1936 Ou<m 168=1936 

R.D. 93 =160 Ind. Cas. 920. 

Art, 144 — Mortgage with possession — Posses- 
sion of stranger, when adverse to mortgagor. 

There could in law be adverse possession on the part 
of a stranger against the mortgagee in possession 


but also against the mortgagor. Before the Court 
finds such possession adverse against the mortgagor 
during tire currency of the mortgage it must be 
distinctly alleged and proved that the possession of 
the stranger was in ascertion of a right adverse to the 
mortgagor and to his knowledge. 1930 M.W.N. 1148. 

Art. 144 — Mortgagor and mortgagee. 

Part of mortgaged property sold to mortgagee in 
possession and whole mortgage satisfied — Mortgagee 
still continuing in possession— Mortgagee’s posses- 
sion becomes adverse. 34 C.W.N. 646=A.I.R. 1930 
Cal. 402. 

Art. 144 — Adverse possession against mortgagor 

commencing after mortgage does not affect right of 
mortgagee. This rule does not apply if it Iwd begun 
before the mortgage which was effected when the 
mortgagor was not in possession. 50 C.L.J. 317=34 
C.W.N. 5I9=A.I.R. 1930 Cal. 313. 

Art, 144 — Possessory mortgage — Possession of 

trespasser is not adverse to mortgagor, but may be 
adverse to mortgagee. A.I.R. 1925 Bom. 465, Foil. 
A.I.R. 1929 Pat. 639. 

Art. 144 — Adverse possession — Assertion of 

title against mortgagor and mortgagee. 

Adverse possession against a mortgagee is generally 
ineffectual against the mortgagor, especially when 
it begins at a time when the mortgagee is in possession 
but when a trespasser takes possession of the mort- 
gaged property and asserts a title which is hostile 
not only to the mortgagee but which also assails the 
title of the mortgagor and the mortgagor allows 12 years 
to elapse, the title of the trespasser will become in- 
defeasible not only against the mortgagee but also 
against the mortgagor. 107 Ind. Cas. 6l2=A.I.R. 
1928 Lah. 147. 

Art. 144 — Usufructuary mortgagee purchasing 

mortgaged property by unregistered document — 
Mortgagee’s possession becomes adverse from date of 
sale. 1 18 Ind. Cas. 177=^0 All. 986=26 A.LJ. 
io 84=A.I.R. 1928 All. 726 (EB.). 

Art. 144 — Possession of mortgagee— If adverse 

to mortgagor. 

A mortgagee to possession cannot, by getting him- 
self recorded in the revenue papers as owner, defeat 
the right of the mortgagor to redeem. 120 Ind. Cas. 
789 (Lah.). 

Art. 144 — Exclusive possession by mort- 
gagee — Mortgagor’s right to decree, if barred. 

As between mortgagor and mortgagee neither 
exclusive possession by the mortgagee for My length 
of time short of the statutory period of sixty ywrs 
not any acquiescence by the mortgagor not amoimtmg 
to a release of the equity of redemption will be^ a bar 
or defence to a suit for redemption if the parties are 
otherwise entitled to redemption. 32 All. 296 (P»C.), 
Foil. 97 Ind. Cas. 922=1 Luck. 529=3 O.W.N. 
693=A.I.R. 1926 Oudh. 594. 

Art. 144— Denial by mortgagee of title of 

mortgagor does not curtail period for redemption. 

It is not open to a mortgagee by denying the ews- 
tence of a mortgage to curtail the period of limita- 
tion provided for a suit for redemption. Once a 
mortgage comes into existence it continues to sub- 
sist as a mortgage until the period for its redemp- 
tion expires despite any attempt made by the mort^gee 
to deny the existence of that mortgage or to set up m 
adverse title in himself. Article 144 of the Limi- 
tation Act (IX of 1908) is only a residuary arule 
and does not apply so long as Art. 148 of that Act 
is applicable. 74 Ind. Cas. 830=A.I.R. 1923 All. 613. 
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Art. 144 — Mortgagor and mortgagee — Mort- 
gagee obtaining mutation a$ owner — If can set 
up adverse possession. 

A mortgagee who obtains possession cannot set 
up adverse possession by mere mutation of names 
unless he proves that he purchased also tlic equity 
of redemption. 17 B. 755, Foil. 9 P.W.R, 1912 = 
135 P.L.R. 1912 = 13 Ind. Cas. 852. 

— — Art. 14^- Adverse possession by mortgagee — 
Mere assertion of title if amounts to. 

A mere assenion of title by a mortgagee in possession 
does not give a starting point for limitation for a suit 
by a mortgagor for redemption. Nor does the fact 
that the mortgagee’s name appear in the Revenue 
registers as owner, is a sufficient evidence of adverse 
possession against the mortgagor. 4 Bur. L.T. 185 
= ii Ind. Cas. 853. 

Art, 144 — Mortgagor and mortgagee — Erro- 
neous representative by mortgagee as owner. 

A mortgagee, by erroneously representing himself 
as owner, cannot make his possession adverse to tlie 
true owners. 4 A.L.J. 787 = 1908 A.W.N. i. 

Art. 144— Mortgagor and mortgagee. 

Possession of the Mortgagor is only permissive 
and can never be adverse to the mortgagee. (1905) 
7 Bom. L.R. 772. 

Art. 144 — Exclusive possession by mortgagee— 

Bar of equity of redemption of. 

As between mortgagor and mortgagee neither 
exclusive possession by the mortgagee for any length 
of time short of the statutory period of sixty years, 
nor any acquiescence by the mortgagor not amounting 
to a release of the equity of redemption would be 
a bar or defence to a suit for redemption if the 
mortgagor be otherwise entitled to redeem. (1904) 
I.C.L.J. 584=2 A.L.J. 71=9 C.W.N. 201=7 Bom. 
L.R. 1=32 0.296=32 I.A. 23 (P.C.). Sec also 1907 
A.W.N. 221=4 A.L.J. 521=29 A. 640. 

—Art. X44 — Possession by mortgagee — Consi- 
deration not paid — Effect of. 

Where possession is held under a mortgage for which 
no consideration was paid, the possession is still only 
that of a mortgagee, and is not adverse to the mort- 
gagor. (1902) 4 Bom. L.R. 966=27 B. 154. 

— -Art. 144— Unauthorized transferee from mort- 
gagee’s transferee, holding possession for more th^ 
12 years — Suit for redemption against such transferee 
is barred under Art. 144. 43 All. 164, Foil. 99 Ind. 
Cas. 28 o=A.I.R. 1927 All. 177. 

-^Ait. X44— Mortgagee suing for possession— 
Defendants pleading adverse possession against 
mortgagor — 'Defendimt to prove such possession. 

Where a suit for possession of the mortgaged property 
by the mortgagee resolves itself, so far as limitation 
was concerned, into an assertion on the on^ side, 
that the mortngor was the owner of the property 
and on the other, the pleat on the: part of co-defen- 
dants to the suit, alleging title to the mortgaged pro- 
perty by adverse possession, that the property never 
belonged to the mortgagor but that if title was found 
to be originally with the mortgagor it had been lost 
by adverse possession of the co-defendants. 

Held, that Art. 144 was applicable to the case and 
that the onus of proving a prescriptive title against 
the mortgagor was ri^tly plated on the cn-defen dents, 
alleging such title. 99 lod. Cas. 642=A.I.R. 1927 
Lah. 171. 


Art. 144 — Mortgagee in possession — Adverse 

possession of equity of redemption — Overt act. 

Possession by a man of the equity of redemption, 
while the properly is in the actual possession of the 
mortgagee should be deemed to become adverse 
when he signifies his assertion of his rights by an 
overt act. Paying off mortgagee and taking possession 
of the mortgage lands was held to be such overt act. 
84 Ind. Cas. 374=48 Bom. 654=26 Bom. L.R. 829 = 
A.I.R. 1925 Bom. 9. 

Art. 144 — Mortgagor and Mortgagee — Mort- 
gagor getting a redemption decree but not 
executing it — Mortgage by the mortgagee as 
owner — Sale in execution thereof— Effect on 
the mortgagor. 

In 1861 the mortgagor usufructuarily mortgaged 
the property to the mortgagee and sued for redemption 
which was decreed upon payment of a certain amount 
but the mortgagee remained in possession as the 
property was not actually redeemed. In 1889 the 
mortgagee mortgaged it describing himself as absolute 
owner and the property was sold in execution of a 
decree on the latter mortgage and purchased by the 
decrcc-holdcr who sold it to the defendant in 1904. 
In 1915, the heirs of the original mortgagor sued 
for redemption of the mortgage of 1861, held, that 
Art. 144 and not Art. 148 or Art. 134 was applicable. 
43 A. i64=A.I.R. 1921 A. 389 = 18 A.L.J. 995. 

Art. 144— Mortgagor and Mortgagee— Sir 

land — Exproprietary rights. 

In a mortgagee of sir and zemindari rights the 
loss of the latter makes the zemindar an exproprie- 
lary tenant of the sir and the mortgage docs not become 
ineffectual as regards the sir. Where the ex-proprietor 
on loss of zemindari becomes an exproprictary tenant 
but the transferee remains in possession, the possession 
is adverse. Where such rights arc mortgaged prior 
to their coming into existence by the tenant there 
can be no adverse possession. 33 Cas. 483 

(U.P.B.R.). 

Art. Z44 — Mortgagor and mortgagee — Adverse 

possession. 

Where the relationship of mortgagor and mort- 
gagee comes to an end by the satisfaction of the mort- 
gage, the possession of the mortgagee will be adverse 
from that date against the mortgagor, within Art. 144, 
Limitation Act. 24 A. 44 25 Ind. Cas. 

611 (AH.). 

Arts. Z44 and 148 — Mortgagor and mort- 

gagee~-Adverse posscssion^Redemption. 

Where a mortgagor sues for redemption the suit 
would be barred if the trespasser did not derive 
possession from the mortgagee but held adversely 
for over twelve years to both the mortgagor and mort- 
gagee. 6 Bur. L.T. I96“7 L.B.R. 97=21 Ind. 
Cas. 348. 

Art. Z44 — Mortgagor and Mortgagee — 

Usufructuary mortgage — Subsequent sale of 
equity of redemption to A— Another sale of 
same to B after sale to A — Recovery of property 
by B after redemption — Suit by A for possession — 
Limitation— Cause of action. 

A person had mortgaged certain property of his 
with possession and then_ sold the eouity of redemp- 
tion therein to A and again purported to sell the same 
to B, who paid off the mortgage and recovered posses- 
sion of the property. 

Held, in a suit by A against B for recovery of 
potsestton that limitation began t to run against A 
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only from the date on which B recovered possession, 
and that the suit instituted within iz years of that 
date was not barred. 252 P.W.R. 1912=514 Ind. 
Cas. 513. 

Art. 144 — Usufructuary mortgage — Ouster 

of mortgagees. 

One of the purchasers of the equity of redemption 
in a usufructuary mortgage ousted the mortgagees 
und took possession of the entire mortgaged property 
\yhich he retained for more than twelve years ; but 
title, it was found that he never denied the 
mortgagors’ title and tliat tlie mortgagors had no right 
to prevent possession. 

Held, that there was no adverse possession as against 
the other mortgagors although there was as against 
the mortgagees, imd that the right of redemption 
was not lost ; the ouster of tlxc mortgagees did not 
entitle the plaintiff to re-enter into possession. 1908 
A.W.N. 25=5 A.L.J. 85-30 A. 119. 

Art. 144 — Adverse possession against mort- 
gagor — Effect of mortgage — Purchase by 
mortgagee at mortgage sale — Previous purchase 
by another at a rent sale — Preferential title. 

The possession of a person claiming to hold pro- 
perly adversely to the mortgagor does not become 
adverse to the mortgagee who has purchased the 
property at a sale in execution of a decree obtained 
on his mortgage until after the sale when the owner- 
ship in, and the beneficial title to, the land for the 
first time vests in him. (1906) 10 C.W.N. 904=33 
C. 1015. 

Art. 144 — Mortgagor and mortgagee — 

Possession against mortgagee not necessarily 
adverse to mortgagor. 

Possession which may be adverse to the mortgagee 
is not necessarily adverse to the mortgagor, the reason 
being that possession adverse to the mortgagor, can 
only arise after the mortgagor has become entitled 
to immediate possession, which, in the case of ' a 
usufructuary mortgagee will not be till he has redeemed 
the mortgage. Any steps taken apparently without 
any statutory authority by the Revenue authorities 
to remove the name of the original mortgagor from 
the record of rights and substitute that of a trespasser 
as owner, cannot in any way affect the title of the 
mortgagor or constitute adverse possession against 
him in the said trespasser. (1904) i A.L.J. 725 = 
1905 A.W.N. 4 =27 A. 395. 

|-Art. Z44— Possession adverse to mortgagee 

entitled to possession — How for adverse to 
mortgagor — Mortgagor's right of suit. 

Where a mortgagee in possession is dispossessed 
on grounds affeaing only his right the dispossession 
of the mortgagee does not imperil or call in question 
any right of the mortgagor, and the mortgagor is not 
concerned or entitled to insist on being immediate- 
ly restored to possession ; and the possession taken 
is not adverse to him and cannot cause time to run 
against him. To give the mortgagor a right to insist 
on immediate possession there must be an unequi- 
vocal ouster preventing the possession of the mort- 
gagor from continuing altogether by leaving no room 
for doubt that the person taking possession does 
not profess to represent the mortg^r but to hold 
in spite of him. (1902) 4 Bom. L.R. 721=27 B. 43. 

Art, 144 — Adverso possession of equity of 

redemption— Mortgagor not aware of any claim 
by another to tne equity— Effect of. 


Where the mortgagor is not aware of the claim 
made by another to the equity of redemption, any 
payment by or act done by that other which the 
mortgagor alone is entitled to do for tlxe statutory 
period does not give him a prescriptive title to the 
equity of redemption. (1902) 4 Bom. L.R. 721=27 

B. 43. 

Art 144 — Adverse possession of equity of 

redemption— Mortgagee in possession. 

The equity of redemption in a case where the 
mortgagee is in possession under the mortgage is 
capable of being acquired by adverse possession. 
(1901) 6 C.W.N. 601. 

Art. Z44 — Adverse possession against mortgagee 

not adverse against mortgagor. See 6 C.W.N. 60. 

Art. 144 — Possessory ch uge created by award— 

Time for redemption is 12 years, and not 60, as in the 
case of a mortgage. 77 Ind. Cas. 113=20 A.L.J. 611 — 
A.I.R. 1922 All. 410. 

22. Office and Emoluments. 

Arts. 144 and 127— Right to perform service 

and worship of idol. 

Where the claim as to either joint possession or 
enjoyment by rotation in the right to perform service 
and worship of idol is made, the case stands in the 
same way as a claim to immovable property and 
article applicable would be Art. 127 rather than Art. 
144. 39 Bom. L.R. 94=A.I.R. 1937 Bom. 202= 
169 Ind. Cas. 81. 

Art, 144 — Dismissal of archaka — Suit for 

possession after Z2 years. 

Where an archaka was dismissed and more than 
twelve years after the date of dismissal, a newly 
appointed archaka instituted a suit for possession 
of the inam properties against the dismissed archaka's 
heirs who were in possession. 

Held, that even assuming that the grant ms to 
the temple or to the office-holder for the time bemg, 
the possession of the dismissed ardujka and his succes- 
sors was adverse and the suit was time-barred. 

Held, also that if the position of the archaka wm 
that of a trustee, he could be removed only by 
the Court in properly instituted suit and his dis- 
missal being invalid, the plaintiff had no right to sue. 
39 M.L.W. 5I3=A.I.R. 1924 Mad. 381=150 
Cas. 156. 

^Art, X44 and 120— Succession to 

office after nomination — ^Article 144 does no 
apply but Art. 120 applies. 

Where succession to a religious office is by 
nation by the holder in office of his successor it 
not a hereditary succession within .^t. 124. « 
ditary succession is succession by ,the heir to 
deceased under the law the office must be transnutted 
to the successor according to some definite rule 
descent which by their own force designate 
to succeed. There need be no Woo*! jelations^P 
between the deceased and his successor but the rigiu 
of the latter should not depend upon the choice of 
individual. Therefore the only article applicaoie 
to cases of succession after nommation is iW- * • 
Article 144 ah® « applicable as the ^aim w 
possession is also barred if the claim to oma 
is barred under Art. 120. 97 lud. Cas. 437=A.i.i‘- 
1926 Mad. 1012 =51 M.L.J. 258. 

Art. 144 — Meikkavalgar in possession of wwi*' 

bham lands for 12 years after his dismissal from of^^ 
Suit for possession by his successor is barred— wneu 
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on the death of the plaintiff his successor continued 
the suit. 

Held, his right was also extinguished by adverse 
possession. 70 Ind. Cas. 369=15 M.L.W. 33 = 1921 
M.W.N. 870=A.I.R. 1922 Mad. 406 =42 M.L. J. i . 

—Art. 144 — Lands attached to office of karnam 
— Adverse possession. 

A person in adverse possession of lands annexed 
to the office of karnam for over 12 years acquires a 
prescriptive title to the lands as against the holder 
of the office and his successors. 59 Ind. Cas 6^ = 
II L.W. 453=38 M.L.J. 320. 

— —Art. 144— Lands attached to office of karnam 
— Adverse possession. 

A person in adverse possession of lands annexed 
to the office of karnam for over 12 years acquires a 
prescriptive title to the lands as against the holder 
of the office and his successors. 38 M.L.J. 320 = 
II L.W. 453 = 59 Ind. Cas. 65. 

23. Partition Suit. 

— — Arts. 144 and 95— Suit for partition of pro- 
perty not covered in previous partition on account 
of fraud of other members falls under Art. 144. 

Where, subsequent to partition of joint family 
property, a person files a suit to enforce partition of 
certain other property which was joint family pro- 
perty but which has been excluded from the previous 
partition by fraud of the other members, su<ffi a suit 
is governed by Art. 144 and not by Art. 95. 45 Bom. 
L.R.82S=A I.R. 1943 Bom. 419=214 Ind, Cas. 

273. 

—Arts. 142, 144, 95 and 96 — Suit for partition— 
Subsequent suit for items left out by mistake or fraud; 

Held, that the proper article to apply to such a 
case would be Art. 142 or Art. 144 and not Art. 95 
or Art. 96- A.I.R, 1931 Sind 27=130 Ind. Cas. 

552. 

Arts. 144, 120 and 113 — Partition deed — Provision 

char if shares were found unequal excess must be 
made good from certain plot — Suit for deficit — Nature 
of suit— Limitation— Neither Art. 144 nor Art. 120, 
but Art. 113 applied. 42 L.W. 2o8 = (i935) M.W.N. 
540=A.I.R. 1935 Mad. 559 = 156 Ind. Cas. 879. 

— — Arts. 144, 127 and 96 — A suit for re-adjustment 
of shares allotted in previous partition on the basis of 
mistake is not governed either by Art. 127 or Art. 144 
but by Art. 96. 34 L.W. 262=61 M.L.J. 430=A.I.R. 
1931 Mad. 707=54 hi. 883 = 135 Ind. Cas. 9. 

— Arta. 142, 144 and 120 — Some co-parceners 
mortgaging their share and one of them selling his 
share to mort^gec— Suit by mortgagee’s successor- 
in-title for partition and allotment of share and enforce- 
ment of mortgage — ^Article 120 applied and not Art. 
142 or Art. 144. A I.R. 1939 Bom. 322=41 Bom. 
L.R. 631 = 184 Ind. Cas. 23. 

Arta. X4S and X44— Suit for poaaeaalon by 

partition by tranaferee from daughter of her 
ahare in her fatber'a eatate. 

Aiticle 142 is restricted to suits whidi are in terms 
and substance based on plaintUTs prior possession 
which he has lost dispossession or discontinuance 
of possession. A suit for possession by partition 
by a transferee from a daughter entitled to her shiu’e 
in her father’s property where it is not alleged that 
she was ever aisp^sessed is not within the ambit 
of Art. 142 but is governed by Art., 144. 8 O.W.N. 


1364 = 15 R.D. 8o 8=A.I.R. 1932 OuJh 122- 136 
Ind. Cas. 256. 

Art. 144— Suit for partition by auction- 

purchaser of a share in joint property — Time Is 
12 years from date of symbolical possession. 

An auction-purchaser purchasing judgment-debtor’s 
share in a joint property obtains a perfect title thereto 
not from the date when sale is confirmed but from 
the date of his obtaining symbolical possession follow- 
ing such sale. And a suit by such an auction-purchaser 
for partition and possession of his share is competent 
if brought within 12 years from the date of his obtaining 
symbolical possession. If in such a suit the co-sharers 
joint with the judgment-debtor set up title in them 
by adverse possession for statutory period, the burden 
is on them to prove conversion of their possession 
as co-sharcrs into adverse possession by some overt 
aCT. A I.R. 1930 Lah. 914 = 31 P.L R. 519 = 129 Ind. 
Cas. 699, 

—Art. 144 — Partition Suit — Purchaser of share 
of co-parcener— Adverse possession. 

Art. 144 governs a suit by a purchaser of the share 
of co-pirccner for p-.rtition of property fiom which 
is vendor is excluded. 34 M^d. 402=20 M.L.J. 
323=7 M.L.T. 155 =(1910) M.W.N. 55=5 Ind. Cas. 

491. 

— — ^Art. Z44— Joint property— Suit for partition 
is not barred as there is no adverse possession. 

In a suit by a Mohammadan for partition and posses- 
sion of property that had devolved on him and the 
defendants jointly some 50 years prior to the suit 
it was found as a fact that they were joint. 

Held, that the suit was within time and cannot 
be barred by adverse possession. 77 Ind. Cas. 257=4 
L.L.J. 57 = A.I.R. 1922 Lah. 193. 

Arts. 144 and 127 — Suit for partition of 

Zamindari adversely held — Article 144 applies. 

The possession of the Zamindari Estate by the 
daughter from the date of her succession, is exclusive 
and adverse to the claims of the other branches, within 
the meaning of Art. 144 of the Act and consequently 
a suit for partition of the estate is governed by Art. 
144, Art 127 has no application to' such a case. 

59 Ind. Cas. 978=43 Mad. 288=38 M.L.J. 149. 

Art. X44 — Partition Suit — Mohammedan 

heirs. 

Suit by an heir for his share in a Mohammadans 
property is governed by Art. 144 and time tuns from 
the time when the attempt to exclude or deny his 
right is made. 22 Bom. L.R. 939=58 Ind. Cas. 42. 

Art. X44 — Partition Suit — ^Tenants-in-com- 

mon. 

Art. 144 applies to a suit for partition between 
tenants-in-common although a tenant has acquired 
his rights by a purchase at raurt auction. In such a 
suit, there can be no question of adverse possession 
because the possession of one co-tenant is the posses- 
sion of all persons entitled as tenants-in-common. 

28 M.L.J. 642-(i 9I5) M.W.N. 414=29 Ind. Cas. 
976. 

^Art. 144'^ax’tltioa Suit— Adverse posses- 
sion. 

The rule that possession of one co-owner is the 
possession of all does not apply where there is nothing 
to show that the property Assessed was ever the 
common property of them all. 


2039 


2040 


LIMITATION ACT (1908), ARTS. 142 & 144—23. Partition Suit. 


Held, that plaintiff had failed to show that he conti- 
nued to be a cO'Sharcr at the date of suit. Ii6 P.L R 
1913=78 PAV.R. 1913 = 18 Ind. Cas. 868. 

Art. 144 — Partition suit — Cause of action. 

The cause of action to get a share in the property 
left by a deceased member of a joint Hindu family 
arises on his death and must be enforced within 12 
years of the exclusion. 8 P.W.R. 193=26 P L.R 
11913 = 18 Ind. Cas. 53. 

Art.^ 144— Partition suit— Prior suit for 

'declaration of title impeaching validity of the 
■will — Suit decreed — Subsequent suit within 12 
years of decree— Not barred. 

Plaintiffs instituted a suit for declaration impeaching 
tlie validity of a will left by their father on the ground 
that being the father of an undivided Hindu joint 
family, he had no right to dispose of the ancestral 
property by will. The suit was decreed. They subse- 
quently brought a second suit for partition of the pro- 
perties dealt with in the will, within 12 years from date 
of the decree of the trial court in the prior suit. 

Held, that the suit was not barred by Limitation. 
7 Ind. Cas. 284 (All.). 

24. Possession follows title. 

Arts. 142 and 144 — Proof as to possession — 

Absence of definite evidence of possession of 
either party — Presumption. 

In the absence of any definite evidence of possession 
of either party, it must be presumed that possession 
followed title. 1947 A.L.W. 53 =1947 A.L.J. 302 = 
1947 O.W.N. (H.C.) 26=A.I.K. 1948 All. 56. 

Art. 142— Suit in ejectment — What plain- 
tiff must prove — Vacant site — Mode of proving 
possession— Presumption as to possession follow- 
ing title— Applicability. 

A person suing in ejectment on the strength of 
his title and dispossession should establish not only 
title but also possession within twelve years prior 
to the suit. If once he establishes that the date of 
possession of discontinuance of possession is within 
twelve years from the date of suit as required by Art. 
142 of the Limitation Act, in order to establish prior 
possession within the meaning of the first column 
of that article it is permissible li^ving regard to the 
nature of the land such as vacant site, or having regard 
to the absence of evidence of effective possession or 
conflicting evidence as to possession before the date 
of dispossession, to invoke the aid of the presumption 
of possession following title. This is merely a mode 
of proving prior possession as required by Art. 142. 
The Full Bench decision in (1940) 2 M.L.J. 190 does 
not purport to deal with the mode or manner of establish- 
ing possession but only lays down the requisites to be 
proved in a suit falling under Art. 142. 61 L.W. 178 
=A.I.R. 1948 Mad. 420 = 1948 M.W.N. I76=(i948) 

I M.L.J. 194 . 

——Arts. 142 and 144 — Where the plaintiff’s evidence 
of possession is weak and a large portion of the lands 
is patit) the question whether the plaintiff can have 
the benefit of the doctrine that possession follows 
title depends on facts. A.I.R. 1940 Cal. 185=70 
C.L.J. 534. 

Arts. 142 and 144 — Where the plaintiff, in a 

suit for possession, admits the defendant’s possession, 
but alleges that he was dispossessed within 12 years 
of the suit by the defendant and the defendant contends 
that he has been in possession for more than 12 years 
and the suit is time-barred, the plaintiff cannot be 
allowed to say that if he has failed to prove bis posses-. 


sion by evidence, his possession must be presumed, 
as the title is with him, because in spite of his title 
the other party is found to be in possession. The 
presumption that possession follows title is rebutted 
by the faa that the defendant is found in possession. 
A.I.R. 1939 All. 257 =(i 939) A.L.J. 94=1939 R-D- 
i 57=I.L.R. (1939) All. 454=1939 A.W.R. 184=181 
Ind. Cas. 945. 

Arts. 142 and 144 — Absence of evidence as 

to person in possession — Possession of owner is 
presumed. 

Article 142 relates to a suit for possession of an 
immovable property when the plaintiff, while in 
possession of the property, has been dispossessed 
or has discontinued the possession j such a 
suit must be brought within 12 years of the date of 
the dispossession or discontinuance. 

A sold on August 27, 1915, certain property to B's 
father who died in July, 1918. B was a minor at the 
time and soon after the sale, A and the other defendants 
took forcible possession of the property. B instituted 
a suit on August 29, 1927 : 

Held, that the suit was not barred as in the absence 
of evidence to prove possession from 1915 to 1918, 
the presumption that the owner was in possession 
applied and it should be taken as proved that B's 
father was in possession from 1915 to 1918. 36 Bom. 
L.R. 445=A.I.R. 1934 Bom. 207=58 B. 397=149 
Ind. Cas. 882 (F.B.). 

Arts. 142 and 144 — Presumptioo of posses- 
sion with person having title— Joint Hindu family 
—Suit by purchaser from one co-parcener 
against purchaser from other co-parceeers— 
Nature of. 

If the plaintiff is entitled to immovable property 
and possession thereof and the property sued for is 
such that actual or effective enjoyment of it by taking 
produce is not possible, possession will be presumed 
to be with the person who has the title. 

When all the members of a joint family have parted 
with their rights in a specific property of the family, 
questions between the alienees of the several members 
are not questions between co-pMceners. The right 
of an alienee against the other alienees in such a case 
is not a mere equitable ri^t to claim panition but « 
right of ownership, (1933) M.W.N. 823=A.I.R- 
1933 Mad. 871=65 M.L.J. 769=38 M.L.W. 952- 
147 Ind. Cas. 680, 

^Art. 142 — Possession following title— Sait 

on title— Article does not apply. 

A certain property was gifted and the deed show- 
ed that the donee had got possession. The 
instituted a declaratory suit based on title mougn 
tile plaint contained also a prayer for possession 01 
property on the alternative, 

Held, that the ordinary presumption is that posse- 
sion goes with title, and the suit does not fall under 
Art. 142. Ill Ind. Cas. 376 (Oudh). 

Art. 144 — ^Presumption is possession goes 

with tltie. 

Where there was no allegation of dispossession 
of plaintiff by the defendiit and the plamtiff we 
found to have title and the defendant was unable to 
prove his possessimi for 12 years. 

Held, that Art. 144 applied and in the absence of 
evidence that any third party was in possession, w 
law will presume that the plaintiff had possessuffl- 
99 Ind. Cas. 971 *=38 M.L.T. i37=A.I.R. 1927 
Mad. J094. 
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Arts. 142 and 144 — Presumption of posses- 
sion following title — When arises. 

There arc only two exceptions to the well estab- 
lished principle of law that in a suit in ejectment on 
the allegation of possession and dispossession, it is 
for the plaintiff to make out satisfactorily that he was 
in possession within 12 years before suit and that 
the dispossession was within that period. The first 
exception is where the plaintiff is not able to prove 
effective possession, as in the case of an open site on 
which anybody could walk or throw rubbish or stack 
temporarily firewood, etc , the Court would be justi- 
fied where the defendant does not adduce satisfactory 
evidence as to possession in relying upon the presump- 
tion of law as to possession following title and giving 
a decree to the plaintiff on proof of his title. The 
second exception is where the plaintiff proves his 
title but cannot prove effective possession as in the 
case of forest lands or vast wastes and the evidence 
is not satisfactory on both sides, the Court not being 
in a position on the evidence to come to a conclusion 
as to possession, would be justified in relying upon 
the presumption of law as to possession and giving 
a decree to the plaintiff. 6 Pat. L.J. 478 (F.B.), Foil, 
loi Ind. Cas. 813=25 M.L.W. 603=38 M.L.T. 
366=A.I,R. 1927 Mad. 509. 

— — Arts. 142 and 144— Presumption of posses- 
sing following title — Has operation in future. 

The law presumes that possession follows title and 
does not favour forcible entry into possession by tres- 
passers. Further, the presumption is prospective 
rather than retrospective in operation. The presump- 
tion of continuity has an operation in the future because 
if it be shown that a particular state of things was 
existing at a particular time, that state of things will 
be presumed to continue in the absence of anything 
to the contrary. 

Where in an ejectment suit the plaintiff alleges 
dispossession by defendant within 12 years, the onus 
of proving plaintiff’s possession prior to his disposses- 
sion lies upon him, but in die absence of any proof 
of defendant’s possession for the full statutory period 
the initial fact of the appellant’s title comes to his 
aid and wiili greater or less force according to the 
circumstances established in evidence. 16 M.L.J. 272 
(P.C.), Foil. 97 Ind. Cas. ioo6=A.I.R. 1927 Nag. 

37. 

——Art. 142 — Presumption of possession follow- 
ing title — Plaintiff proving title— Onus Is on 
defendant to prove plaintiff’s dispossession within 
12 years. 

Wheic there is no satisfactory evidence in rebuttal 
the presumption that possession goes widi title must 
be given effect to and it is only m cases where it is 
clearly proved that the plaintiff has either been dispos- 
sessed or that he has discontinued possession that 
Art, 142 would apply. In cases where the plaintiff 
has succeeded in proving a clear title the burden 
lies on the defendants to prove adverse possession for 
the statutory period, and if he fails to do so, the 
plaintiff must succeed simoly on the strength of his 
prima facie title as owner. 89 Ind. Cas. 995=A.I.R. 
1926 Lah. 13. 

Arts. 142 and 144 — Suit for recovery of posses- 
sion — Plaintiff can invoke the presumption that posses- 
sion follows title, if he proves ownership up to the 
time immediately precedmg 12 years where manifest 
acts of enjoyment cannot be proved. 

The question, therefore, in every case is (1) whether 
a plaintiff has proved ownership up to the point of 
time immediately preceding the 12 years’ period; 


(2)whethcr all the circumstances were such as to render 
it natural for the plaintiff to exercise manifest acts of 
enjoyrnent of the land during the twelve years preced- 
ing suit. If the plaintiff merely proves title at u remote 
date, he cannot ask the Court to presume tliat his title 
continued up to the point of time in question because 
he may have lost title by adverse possession. A.I.R, 
1922 Cal. 557 j 2 P.L.T. 487 and 8 M.I.A. 199 (P.C.), 
Foil. 96 Ind. Cas. 225 = A.I.R. 1926 Oudh 528. 

Arts.^ 142 and 144 — Possession goes with 

title applies where land actually vacant — Other- 
wise presumption exists in favour of person in 
actual possession. 

Where land is admittedly vacant there is no doubt 
that possession may be presumed to go with title but 
before possession can be presumed to go with title 
it must be clearly proved that the land has been lying 
vacant. Where it is not so proved the presumption 
is that possession has been with the person in actual 
possession although he may be holding under an 
invalid sale. 69 Ind. Cas. 427=A.I.R. 1924 Lah. 276. 

— — Arts. 142 and Title with plaintiff, but 

possession with defendant — Plaintiff to prove 
dispossession within 12 years. 

There is no absolute presumption that possession 
always follows the paper title. When the plaintiff 
comes to prove his possession under Art. 142 his paper 
title comes to his aid with greater or less force accord- 
ing to the circumstances established in evidence. As 
far as the paper titles went it appeared that the plaintiff 
on the one hand and the defendants on the other 
hand were to divide survey No. 58 into equal moieties 
of 12 acres and 5 gunthas each. But in 1915 when 
a survey party came to measure the fields it was found 
that the defendants were in actual possession of more 
than half of the land, namely, about one acre and 10 
gunthas in excess of the moiety shown under the 
paper title. 

Held, that there being no evidence at all to show 
at what period the discrepancy in area between the 
title deeds, and the actual occupation crept, in plaintiff 
must prove that the discrepancy arose witJiin the 
last 12 years. 77 Ind. Cas. 506=A.I.R. 1923 Bom. 
361. 

Arts. 142 and 144 — When land is not capable 

of actual enjoyment in the usual modes previous 
possession of plaintiff will be presumed to con- 
tinue till contrary is proved. 

Per Datoson Afillcr, C.J.— posscssii>n, however, 
is not necessarily the same thing as user and if the 
land is of such a nature as to render it unfit for actual 
enjoyment in the usual modes it may properly be 
presumed that the previous possession of the plaintiff' 
continued until the contrary is proved. Thispresump- 
tion is a presumption of fact. It is by no means con- 
clusive and whether is should be applied or not must 
depend upon the facts of each particular case. 

Per Mullick, J . — In every case the Court may draw 
a presumption as to possession from title. It is a 
presumption of fact which the Evidence Act expressly 
warrants by S. 114. Section 4 of that Act enacts that 
the Court may regard the fact as proved unless and 
until it is disproved or nuy call for proof of it. The 
discretion of the Court is to be exercised with due 
regard to the nature of the land and the evidence in 
the case. 1921 P.H.C.C, 118=2 P.L.T. 55=A.I.R. 

J921 Pat. 158=38 Ind. Cas. *773. 

Art. 142— Posseaaion following title— Pre- 

Bumptlon* 

In a case with evidence equally strong on both sides 
the presumption of possession arises on title, but when 
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there is no evidence on cither side presumption from 
title will save limitation under Art. 142, in the case of 
arable lands, 1 Pat. L.J. 146=35 Ind. Cas. 554. 

Arts. 142 and 144 — Value of possession. 

To recover possession a plaintiff must show a better 
right in nimself to possession tiian in the defendant. 
He may, within the period prescribed by the Limi- 
tation Act, show that in a case where he is dispossessed, 
either by establishing title or by showing a prior legal 
possession entitling him to be restored to the same. 
Possession is prima facie proof of ownership. It is so 
because it is the sum of acts of ownership. This 
applies both to prior and to present possession. Posses- 
sion has a two-fold value ; it is evidence of ownership 
and is itself the foundation of a right to possession. 
(1905) 8 Bom. L.R. 96. 

Arts. 142 and 144 — Adverse possession — 

Two persons doing acts of ownership and posses- 
sion — Person in possession in the eye of law. 

Where two persons are doing acts evidencing posses- 
sion in a certain land, the person having title is in 
possession in the eye of the law. i A-C. 423, Foil. 
(1901) 4 Bom. L.R. 28=26 B. 410. 

25. Possessory Title. 

Art. 142 — Dispossession of plaintiff by defendant — 

Suit for possession within limitation — Plaintiff is 
entitled to possession unless defendant proves better 
title. A.I.R. 1937 Pat. 418=4 B.R. 20 = 171 Ind. 
Cas. 317. 

— — Art. 142— Right to relief on prior possession. 

Where, in a suit for possession of land, neither the 
plaintiff nor the defendant was able to prove his title 
but the plaintiff proved that he was in possession 
for four years when he was dispossessed: 

Held, that the plaintiff was entitled to a decree for 
possession. A.I.R. 1932 Mad. 32=(i93i) M.W.N. 
487=35 M.L.W. 142 = 135 Ind. Cas. 910. 

Art. 144 — Possessory title — High way, posses- 
sion of Government — Onus. 

Possession of Government land for over 12 years 
throws the onus on the Government of proving posses- 
sion or title within 60 years. But this rule docs not 
apply to a public pathway even if possession is proved 
for over 40 years. 27 M.L.J. 299 = 1 L.W, 758=(i9i4) 
M.W.N. 711=25 Ind. Cas. 608. 

Art, 142— Possessory title— Ouster^Plaintiff 

shown to be in actual cultivating possession. 

Where the plaintiff is shown to be in actual culti- 
vating possession in the settlement record of 1910-11 
and this entry has not been rebutted, it is correct and 
plaintiff was in possession within 12 years. The 
mere entry by the panoari in the mutation register 
that the exchange took place on a certain date does 
not of itself prove that the exchange did take place 
on that date. 2 Lah. L.J. 230. 

Art, 142 — ^Possessory title — Possession under 

an illegal order — Effect. 

Possession tmder an illegal order or decree of a 
Court is not possession that can avail plaintiff under 
this article. 29 Ind. Cas. 10 (Mad.). 

Art. 142 — Possessory title— 30 years* user— 

Government. 

If the plaintiff proves 30 years’ possession of land 
against Government the burden of proving a present 
subsisting title lies on the Goverrunent. If it fails 


to prove it or possession within 60 years before suit 
the plaintiff is entitled to a declaration of title and not 
merely a tight to possession. 33 Mad. 173=6 M.L.T 
306=20 M.L.J. 71 =5 Ind. Cas. 121. 

Art. 142 — Possessory title— 40 years’ user- 

improvement. 

If a person makes improvements in a tank and then 
enjoys it adversely to Government for 30 or 40 years 
tlien the burden of proving title or possession within 
60 years just before the suit, lies on the Government. 
If the Government fails to prove the person’s right 
becomes absolute. 33 Mad. 362=7 M.L.T. 139= 
20 M.L.J, 74=5 Ind. Cas, 118. 

Art. 142 — Possession and title. 

Possession is good proof of title against all but the 
true owner. (1903) 5 Bom. L.R. 264. See also 29 A. 

52. 

Art. 142 — Possessory title — Wrong doer. 

Possession peaceably held entitles a person to reco- 
ver without further proof of title as against a mere 
wrong doer. (1901) 3 Bom. L.R, 246. 

Arts. 142 and — Suit for — Previous suit 

by defendant — Dismissal — Subsequent trespass 
— Title. 

A plaintiff who is unable to prove his title to pro- 
perties may yet recover possession of them from a 
defendant who had brought a suit against the plaintiff 
for these very properties and failed and subsequently 
trespassed upon them. (1900) 5 C.W.N. 234. 

26. Reversioner. 

Art. 144 — Suit for possession by Reversioner. 

A suit for possession during lifetime of widow by 
a reversioner of an estate surrendered to him by her 
against the person who has been in adverse possession 
of the estate for more than 12 years will be barred 
under Art. 144 and the reversioner cannot mamtam 
the suit during the lifetime. But he can file a suit 
within 12 years after her death. A.I.R. 1935 Mad. 
664 = 157 Ind. Cas. iioo. 

Art. 144 — Reversioner — Suit against alienee. 

One reversioner suing to recover possession from 
widow’s alienee within 12 years from widow’s death 
and impleading other reversioner as defendant— 
Latter submitting written statement after 12 years 
claiming his share — Latter’s claim is not barred by 
Art. 144 read with Limitation Act. S. 28, though a 
suit by a reversioner to recover his share would be 
barred under S. 28 and Art. 141 if brought 12 years 
after widow’s death. 34 Bom. 9ij 
656=53 Bom. 472=31 Bom. L.R. 647=A.1.R. 
1929 Bom. 345. 

Arts. 144 and 141 — Adverse possession agatost 

Hindu widow — Suit by reversioner after her 
death — Article 141 applies and not Art. 144. 

Per Full Be«cA.— Where a widow has entered into 
possession as a Hindu widow and has either volun- 
tarily parted with possession or been^ dispossessed 
against her consent, a suit by the reversioner brought 
for possession after her death is governed by Art. I4^ 
and not by Art. 144 and a suit brought within 12 yws 
of the death of the widow is not barred by limitation. 
i4 All, 156, Affirmed'y 23 Bom. 725 (P* C )’ 

Per Boysy J.— The question whethw a reversiMcr 
is barred by adverse possession against the widow 
on the basis that she represented the estate is a question 
to be decided, as in the case of a decree, on the facts 
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of the particular case. A.I.R. 1928 Cal. 670, Appr. 
112 Ind. Cas. 801=51 All. 188=26 A.L.J. 1049 = 
A.I.R. 1928 All. 561 (F.B.). 

—Arts. 142 and 144 — Suit by reversioners for 
possession against ailleged adopted son within 
twelve years of Hindu widow*s death is In time. 

Reversioners suing for possession of property from 
an alleged, adopted son and his transferees are no'i 
bound to bring a suit for declaration that the alleged 
adoption had in fact not taken place. They are entitled 
to wiit till the lady died and then bring a suit for 
recovery of possession and therefore a suit brought 
within 12 years of the death of the widow cannot be 
held to be barred by the six years’ rule. 87 Ind. Cas. 
938=46 All. 637 = 22 A.L.J. 690=A.I.R. 1925 All, 

79. 

Arts. 142 and 144 — If the plaintiff's title to the 

property commences from tlic death of the previous 
full owner, limitation begins to run against him from 
that date notwithstanding the estate may be in the 
possession of the last full owner’s widow under a 
will which he had no power to make. 93 Ind. Cas. 
454 = 5 - P.L T. Sup. i =A.I.R. 1925 Pat. 68 (F.B.). 

— —Art. 144— If no declaratory decree has been 
obtained in respect of an alienation, the period of 
12 years for a suit for possession is to be counted 
from the date of the mutation, from the date of the 
alienee obtaining possession, etc., as the case may be; 
and it is by no means a rare thing that a suit for posses- 
sion is barred by limitation though the right to sue 
for possession has not yet accrued. It would be 
absurd that each successive reversioner should have 
twelve years for a suit for possession from the date of 
the death of the preceding reversioner, 67 Ind. Cas. 
388=3 Lah. i88=A.I.R. 1922 Lah. 380. 

Art. 144 — Reversioners — Adverse possession 

against. 

Though the possession of defendants was adverse 
to their uncles from 1890 or 1891, still inasmuch 
as the plaintiff's right to sue for possession was not 
derived from or througli them, the possession of the 
defendants could not be adverse to them until after 
the dying out of intermediate reversioners, when 
their right to possession accrued. ro6 P.R. 1906, 
Diss. from. 77 Ind. Cas. 222=4 L.L.J. 201 =A.I.R. 
1922 Lah. 37. 

Arts. 142 and 144 — Suit by reversioner for 

possession from trespassers against widow— 
Articles do not apply. 

Where during the life-time of a Hindu widow the 
defendants trespassed on the lands and remained in 
possession for over 12 years and after the widow’s 
death the reversioners sued for possession. 

Held, that the suit was not barred under Arts. 142 
and 144 as the plaintiff was not dispossessed and 
as the possession of the defendants did not become 
adverse to the plaintiff’s until the widow’s death. 
65 Ind. Cas. 826=34 C. L.J. 129. 

^Art. 144 — ^Revcnloner — Suit for posse** 

slon — Failure of direct line of donee— Treepaster. 

Where on failure of the donee’s line of descendants 
the gifted property is taken possession of by a tres- 
passer^ his possession is adverse within Art. 144 of 
the Lim. Aa. to the nearest reversioner entitlm to 
immediate possession and to the remote one who is 
not entitled to claim possession at once. 1 t j>h 2x0= 
112 P.L.R. I9M=36 Ind. Cas. 733. 

Art. 144 — Reversioner — Adverse possession— 

Perstn title as heir. 


The possession of a trespasser claiming as heir is 
adverse to the coll.'iterals, 76 P.R. 1919-52 Ind. Cas, 
857. 

— — Arts. 144 and 141 — Applicability — Suit for 
possession of taluka — Oudh — Evidence Act, 
S. 116 — Oudh Estates Act (1809), S. Z2 — Succes- 
sion. 

At the time of annexation of Oudh a Thakur held 
a Taluka on whom it was settled at the first summary 
settlement. He died issueless in 1857 and his widow 
who belonged to Amithia Thakur family, took posses- 
sion and continued it till the Lord Canning’s procla- 
mation in 1858. Second summary^ settlement was 
made with her wherein she was described as the widow 
of the Thakur. Subsequently she declared that she 
had no intention to give possession to Ammithia 
Thakurs. In 1859, the letter of the Governor-General 
was published by which she got a sanad of primogeni- 
ture and her name was entered in lists one and two. 
After her death in 1893 a collateral of her deceased 
husband took possession of the Taluka. But her 
brother’s grandson. One R sued the collateral for pos- ' 
session of the Taluka and got a decree in 1900 and in 
1911 brought a suit in ejectment against the present 
plaintiff who was in possession of one of the villages 
and who set up under-proprietary tide on the ground 
that his predecessors were in adverse possession for 
many years on payment of revenue and cesses. The 
plaintiff was proved to be not an under-proprietor 
and thus R got the decree. The plaintiff in 1913 
sued R, claiming to be the nearest male heir of the 
Thakur and thus entitled to possessiion in preference 
to R. R based his title under S. 22 (6), Oudh Estates 
Act, pleaded limitation and also res jt^icata. 

Held, under S. 22, Oudh Estates Act, R was the 
rightful heir of the widow and that the case was governed 
by Art. 144 and not Art. 141 of the Lim. Act, but as 
the plaintiff was entitled to succeed not as the heir 
of the widow but of her husband, Art. 141 applied 
and the suit was barred. 4 O.L.J, 648 = 21 O.C. 

I =44 Ind. Cas. 368. 

—Art. 144— Reversioner — Suit for possession— 
Commencement of cause of action. 

Where on the death of a certain person, his wife 
and mother jointly inherited his estate in 1894, and 
the wife was found to have led a life of un-ehastity 
whicli by the local custom would debar her from 
enjoying her husband’s estate but the mother died in 

1903. 

Held, in a suit bfy the plaintiff, a collateral, in 1913 
for recovery of the property that the suit was not 
barred by limitation since the cause of action com- 
menced only from the date of death of the mother 
who could have inherited the wife’s share by survi- 
vorship. 58 P.W.R. 1917=39 Ind. Cas. 204. 

—Art. 144 — Reversioner— Suit by — Posses- 

'^ion of trespasser. 

A suit by reversioners witliin 12 years from the 
death of a widow, in whose life-time, the estate was 
in the possession of trespassers is barred by Art. 144 as 
their possession was ab mmo adverse. 113 P.R. 1916 = 

175 P.W.R. 1916=38 Ind. Cas. 64. 

Art. i 44 ^Rever 8 ioner— Suit for possessloa 

— Punjab Limitation Act (I of 1900). 

Where a person alienated properties in 1887 and 
died in 1894 but mutation was effected on the 23rd 
February, 1897, and the heirs of the alienor brought 
a suit for possession of the alienated properties on the 
20th February, 1909. 
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Held, that the suit was barred because the rever- 
sioner must sue within 12 years of the alienor’s death 
not from the date of mutation especially if the alienor 
died before Act i of 1900 came into force. 30 P.R. 
1912 = 133 P.W.R. 1912=72 P.L.R. 1912=13 Ind. 
Cas. 343. 

27. Service Tenure. 

Art. 144 — Service tenure — Saranjam lands 

— If can be acquired by adverse possession. 

Quaere. — Whctlicr saranjam lands granted by the 
saranjamdar to a person for performance of service 
can be claimed adversely to the saranjamdar. at least 
so long as the services are being performed, is not 
free from doubt. 47 Bom. L.R. 2I4=A.I.R. 1945 
Bom. 310. 

Art. 144 — Land held as service-tenure — 

Non performance of service. 

If a land is held as a service tenure to be enjoyed 
as remuneration for services, the fact that no services 
have been performed for any length of time cannot 
of itself make the holding adverse. In order to make 
the possession adverse to the owner, there must be 
a refusal to perform service or a claim to hold the land 
free of service. A.I.R. 1933 Mad. 668 = 147 Ind. Cas. 
501. 

Arts. 142 and 144 — Sale of watan land — 

Possession by vendee — Commencement of adverse 
possession — Suit by succeeding watandar — Bar — 
Bombay Hereditary Offices Act (30 of 1874), S. 5. 

In case of an absolute sale of watan land, possession 
by the vendee operates as adverse possession from the 
date of the death of the alienor and if ffie succeeding 
watandar fails to recover possession within twelve years, 
he is barred and the succeeding watandars claiming 
title as heirs of the previous watandar are similarly 
barred. 9 Bom. 198 (F.B.), Foil. 32 Bom. L.R. 1398 = 
A.I.R. 1931 Bom. 24=55 Bom. 21 = 129 Ind. Cas. 145, 

Arts. 142 and 144 — Service tenure — Patilki 

and Kulkarniki Vatan— Possession of Jahagirdar 
is not adverse to Vatandars. 

Assuming that the Nadgirs were entitled cither by 
agreement or by custom to get back their Vaian lands 
on payment oiJiidi, time would not begin to run a^inst 
them until they were made aware that the Jahagirdars 
were setting up a title to hold the Vatan lands in their 
own right. Nor is it easy to see how the Jahagirdars 
could acquire the office of Patil and Kulkarni by ad- 
verse possession. The Vatan lands had not become the 
absolute property of the Jahagirdars a>nsidering 
the way in which they were treated both by Govern- 
ment and its assignees the Jahagirdars. 24 Bom. 
L.R. 2I4=A.I.R. 1922 Bom. 18. 

Art. 144, S. 3 — ^Adverse possession — Vatandar 

— Minority of vatandar. 

It is only by giving the words ** plaintiff and defen- 
dant,” in Art. 144 the extended meaning given to them 
in S. 3 that adverse possession for 12 years during 
the lifetime of one holder of service vatan lands is a 
bar to succeeding holders as decided b^ the Full 
Bench decision of the Bombay High Court in 9 B. 168. 
Consequently the adverse possession commenced 
in the life-time of one vatanoar avails as against the 
subsequent vatandar and will not be estopped by his 
minority at the death of such preceding vatandar. 
9 B. 198, Foil. (1904) 7 Bom. L.R. 135. 

— Art. X44 ^ArL 144 applies to suit by patnidar 

■to recover possession of chaukidari chakran 


lands, which have been resumed and settled with 
the zamindar, by the Government. 

The painidar's sight under the patni grant to the 
chaukidari chakran lands are not disturbed, on resump- 
tion of chaukidari chakran lands by the Government 
and settlement of the same with the zamindar. A 
suit by the patnidar for the recovery of possession 
of these lands against the zamindar is not barred by 
limitation, unless for more than 12 years prior to the 
date of the institution of the suit, the possession of 
the zamindar had become adverse to the plaintiff. 
The possession of the zamindar may become adverse 
to the patnidar in a variety of ways, when the lands 
are settled by the zamindar witli tenants or when the 
patnidar after being invited to give and take the land 
does nothing and the zamindar thereafter makes 
other arrangements eitlier for holding the lands in 
khas or for setting the same with ijardars or the like. 
In each case, the facts have got to be investigated 
having regard to the language of Art. 144 of the Lim. 
Act. 74 Ind. Cas. 153=50 Cal. 577=28 C.W.N. 
ii 4=A.I.R. 1923 Cal. 734. 

Art. 142 — Service tenure — Chowkidari Chak- 
ran Lands— Resumption — Suit for possession. 

A patnidar's possession of Chowkidari Chakran lands 
through receipt of the services performed by the 
Chowkidar's is discontinued on resumption of the 
lands inasmuch as the services cease to be performed. 
So that a suit by a Patnidar for possession of resumed 
lands is governed by Art. 142 of the Act and must 
be brought within 12 years of the date of resumption. 
46 Ind. Cas. 895 (Cal.). 

Art. 144 — Suit by Patnidar for possession of 

Chowkidari Chakran lands — Limitation. 

Alt. 144 of the Limitation Act applies to the suit 
of a patnidar brought against the Zamindar for the 
recovery of possession of chowkidari chakran lands 
transferred to the latter under the Act. To ascertain 
when the Zamin^r’s possession became adverse, 
the court must find when the lands were settled by 
the Zamindar with tenants and when those tenants 
took possession of the lands and whether such posses- 
sion was to the knowledge of the patnidar. 41 Ind. 
Cas. 728 (Cal.). 

^Arts. 142 and 144 — Service tenure — Resuoap" 

tion — Suit for possession. 

A suit by a Patnidar to recover possession of ChotO’ 
ki^ri Chakran lands resumed by the Collector 
transferred to the Zamindar arc governed by 
142 or 144 of the Lim. Act of 1877. 35 C. 346, Foil. 
15 C.W.N. 5=13 C.L.J. 102=8 Ind. Cas. 766. 

28. Starting point. 

See also NOTES 4» 12, 18, 19> 21, 26 AND 27. 

^Arts. 142 and 144— Starting point 

tion — Grant — Each heir of grantee to hold tor 
life— On death of heir, next heir to take as such 
heir and not as predecessor’s heir — Limitation 
starts against heir when his title accrues on 
previous heir’s death. 

Where a grant is made enjoyable in perpetui^ 
generation after generation for the maint^pce ana 
help of the heirs of the grantee and each heir is to t\oia 
for life only, and on the death of an heir the next nett 
of the grantee is to take as such heir and not as heir 
of his predecessor, the limitation would start to run 
against an heir from ffie date when his*title 
on the death of the previous heir. A.I.R. 194® P.O. 59 
=59 M.L.W. 268=50 C.W.N. 477-I2 BR- 459*“ 
1946 A.L.J. 228=1946 M.W.N. 389=81 C.L.J. I07«* 
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(1946) 2 M.L.J. 98 = 1946 Pesh. L J.P.C. 59=223 
Ind. Cas. 394=48 Bom. L.R. 430 = 1946 A.W R.P C. 
914 = 1946 O.W.N. 207=I.LR. (1946) Kar. P.C. 24 
(P.C.). 

Art, Z42 — Where it is a case of dispossession and 

the suit is for recovery of possession by ejectment 
of the defendant, then Art. 142 provides a period of 
12 years’ limitation from the date of the plaintiff’s 
ouster. A.I-R. 1942 Pat. 188=22 P.L.T. iooi = 
8 B.R. 302 = 197 Ind. Cas. 818. 

Art. 144 — Mortgage — Redemption — Re-mort- 
gage — Continuity — Disturbance of possession of 
mortgagee— Suit for possession — Starting point 
of limitation. 

A and his brother D on behalf of himself and his 
minor son C, members of joint Hindu family, executed 
a mortgage in 1916 which tvas subsequently redeemed 
by A who afterwards gave the property in usufructuary 
mortgage toV in 1925. B died in 1922 and soon after 
C also died without ratifying the mortgage which was 
found to be without legal necessity. A', son of B, 
was bom subsequently to the mortgage before C's 
death. In 1924, R purchasedA’r interest in the mort- 
gaged property and transferred the same to the plain- 
tiff in 1930. The possession of the plaintiff being 
interfered with by Y, he filed a suit for possession in 
1936. It was contended that the suit was baned by 
limiution since the starting point must be regarded 
as having commenced in 1916. 

Held, that there was no continuity between the 
mortgage of 1925 and the earlier mortgage of 19x6 
and as the trespass was to be taken from the year 
1925, the suit which was filed in 1936, was well within 
time under Art. 144- A.I.R. 1942 Pat. 99=20 Pat. 
727 = 8 BR, 561=23 P.L.T. 528 =>8 CL.T. 99 = 
199 Ind. Cas. 408. 

Art. 144 — Time, when begins to run. 

The starling point of limitation under Art. 144 is 
the date when the possession of the defendant becomes 
adverse. 1 o apply this article it must be determined 
first what was the nature and effect of defendant’s 
possession. This would depend upon the nature and 
extent of the rights asserted by the overt act or express 
declaration of the person relying on ir. 62 C. 921 = 
164 Ind. C^s. 61. 

Art. 142 — If the cause of action arose during the 

lifetime of last full owner, the subsequent interposi- 
tion of a life esute or a widow’s estate would not 
bring into operation either Art. 140 or 14* on Uic 
principle of a. 9, Limi ation Act, Article 142 would 
aoDly time running from the date of dispossession. 
A.I.R. 1935 01. 702 =62 C.L.J. 49=40 C.W.N. 
115-63 C. i55 = *59 I«d. Cas. iioi. 

— Arts. 142 and 144 — Declaratory decree— Start- 
ing point— Decree of trial or appellate Court. 

The period of limitation would commence, not 
from tne date when the declaratory decree was obtained 
from the Court of first instance, but from the date 
when the decree was finally confirmed by the last 
Appellate Court. When a compdttm appeal ispei(ding, 

W and therefore, tane does 
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-Art. 144— Grantee asserting right by adverse 


possession — Starting point of limitation. 

Where certain persons who were allowed a right 
of residence in a liousc by an ekramama remained 
in occupation and subsequently asserted tJicir right 
of residence adversely to t..e gr ntor : 

Held, that Art. 144, applied and not Art. 142, and 
that limitation began to run from the time of assertion 
of adverse possession and deni 1 of plaintiff’s right to 
khas possession. 36 C.W.N. 972= A.I.R. 1933 
102=58 C L J. 259 = 140 Ind. Cas. 799- 

-Arts. 142 and 144— Adverse possession by a 


vion-toaiandar of tooton lands where it is not perfected 
into title on the toatatuiar’s death can be consider- 
ed in computing the period of adverse possession 
against the watandar who succeeds him. A fresh 
period of limitation does not start ag inst each succeed- 
ing watandar on the death of his predecessor. 34 Bom. 
LR. 967-A.I.R. 1932 Bom. 464 = 139 Ind. Cas. 
223. 


Art. 144 — Starting 

hostile title. 


point— Assertion of 


Limitation with regard to suits for the recov'*ry 
of immovable property runs from the date on which 
an open assertion of hostile title to such property 
tsmadc. 100 Ind. Cas. 6o7=A.I.R. 1927 Cal. 417. 

— — Art. X44— Starting point — Death of last 


owner. 

On the death of a Mahomedan, each of his heirs 
becomes entitled to claim his or her share at once and 
limitation begins to run against each under Art. 144, 
Limitation Act A.I.R. 1923 Lah. 519, Foil. 100 Ind. 
Cas. I45=A.I.R. 1927 Lah. 790. 

Art. 144 — Suit for ejectment — Defendants claim- 
ing title, and denying liability to ejectment — Adverse 
possession begins to run from that date. 64 Ind. Cas, 
■?S2 = i^ P.L.K. 1922=A.I.R. 1922 Lah. 70. 


Art. 144— Starting point— Revenue - sale— 

Bengal Revenue Sale Law (Act 11 of 1859)— 
Adverse possession against purchaser commences 
from sale. 

In a sale held under Act ir of 1859 what is sold 
is not the interest of the defaulting owner which is 
determined on the failure to pay the Government 
assessment but the interest of the Crown subject to 


the oavmeni of the Govcrnoicf^^, assessment and there- 
fore the period of limitation, for., adverse pos"- =— 
against the purchaser at SU9I). a,,?aIq,onhLWmi 
to run from the date of the sale. 65.4nf^Pa?r 


dverse possession 
mmences 


<.fi v/ :v 




4 C.L. J. 141 = A.I.R. 1921 Cal 687. 

4 » 

Art- 144— Starting point— Distant oollatpraU 

—Adverse possession— Cause of action.-, ». 

Possession cannot be adverse to 'a' persoh 'ilnWl 
he can sue for possession, t L^. aioL'tij P:a'R. 
1920 = 56 Ind. Cas. 733. ■' '' • ■ 

_u_Art. X42— DlspoAaesBlpa-^Strit’ fb^ 
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for possession, 41 Mad. 749 = 34 M.L J. 563 = 
24 M.L.T. 1 = 8 L.W. 382=47 Ind. Cas. 733. 

144— Starting point — Collaterals — Suit 
for possession. 

The tight of suit of collaterals under Punjab Custo- 
mary law is derived from the common ancester who 
owned the land and therefore time under Art, 144 
does not run against him ti l the right to sue 
accrues to him. 174 P.W.R. 1916 = 37 Ind. Cas. 412. 

Art. 144 — Starting point — Gift — Possession 

by donor appointing himself as mutwalli— Suit 
by donor’s heir’s for possession — Limitation. 

The possession of the donor appointing himself 
as becomes that of the manager and a suit 

for posscss'on by his hei*s 12 years after the date 
of the gift is barred, i O.L J, 204 = 24 I d. Cas 72. 

Art. 144 — Starting point — Allotment at 

partition lands. 

The ca ise of action in a suit for possession of lands 
allotted to a person at partition, comme ccs from the 
time of allotment of the lands. 22 Ind, Cas. 575 (Cal.). 

— • — Art. 144 — Starting point. 

Limitation under Art. 144 docs not begin to run 
until possession becomes adverse. 8 N.L.R. 163 = 
17 Ind. Cas. 606. 

Art. 144— Starting point— Settlement pro- 
ceedings— Adverse decision— Starting of adverse 
possession, though prior relation was liduciary. 

An adverse decision in settlement proceeding was 
held to mark the starting of adverse possession iiiuugh 
the parties stood in a fiduciary relation before the 
event. 33 All. 125 = 58 I A. 23 = 13 C.L.J. 63 = 8 A L J 
132 = 15 C W.N. 273 =9 M.L.T. 200=(i9ii) i Al.W K 
127 = 13 Bom. L.R. 75=21 M.L J, 109 = 14 O.C 
95=9 Ind. Cas. 391 (P.C.). 

- — ^Art. 144— Starting point— Suit on title— 
PatUh-holder. 

In a suit governed by Art. 144 the plaintiff patiah- 
holier must bring the suit within 12 years from the 
date, when the possession of the defendant or his 
predecessor-in -title become advcisc <: M.L.T 107 = 

2 Ind. Cas. 314. 

— Art. 142— Adverse possession continuous — 
Temporary interruption of possession— Plaintiff 
temporarily in possession in pursuance of decree 
— Subsequent dispossession on reversal— Fresh 
cause of action. 

If a per son who has been dispossessed by a trespasser 
was put in possession of the property in pursuance 
of a decree and was again subsequently dispossessed 
on a reversal of that decree, he cannot tieat the second 
dispossession as a fresh cause of action. 5 B. 382, Foil 
(1904) 28 M. 338. 

—Arts. 142 and 144— Cause of action— Usu- 
fructuary mortgage— Security, deprivation of— 
Suit for money. 

The cause of action for a suit by a usufructuary 
mortgagee to recover the money on being deprived of 
the secuirty arises on such deprivation and time runs 
from that date. (1901)3 Bom. L.R. 156. Also26M.72. 

29. Submergence. 

Arts. X42 and 144— Diluviated land. 

I^d subject to submersion of 3 months annually 
making cultivation by trespasser impossible— Plea 


of adverse possession is untenable. 20 Pat, 497= 
7 B.R. 969=A.I.R. 1941 Pat. 422=22 P.L.T. 35= 
195 Ind. Cas. 746. 

— —Arts. 142 and 144 — Held, that for submergence 
to interfere with continuous adverse possession it is 
not necessary to show that die submergence was sudi 
as interfered with the usual agricultural operations in 
the neighbou* hood. It is enoug.i if the submergence 
prevented such use and occupation as the possessor 
would normally have but for flooaing and 
submergen e. A. I. R. 1941 Pat. 422=20 Pat. 497=22 
P.L.T. 35 = 7 B.R. 969 = 195 Ind. Cas. 746. 

Arts. 142 and 144 — Constructive possession 

during submergence, presumption — Onus. 

In the cise of lands incipable of possession, as for 
instance, forest lands or lands under the bed of a 
river, the rig itful o>vner has possession in the eye of 
the law. If a trespasser was in possession before 
submergence and had not perfected his title by adverse 
possession for twelve years or more, on submergence 
his possession ceases and the possession of the 
owner revives and continues till the lands are 
again formed and become fit for user and occupied 
by another and the fact that the plaintiffs had no 
physical possession at the lime of the last subm.rgence 
is not material for the purpose of enabling them to 
call to their aid the principal of constructive possession 
provided that their tide and not been extinguis ^ed 
by adverse possession before the last submergence. 
\v lie ever side can show subsisting tide at the time 
of submergence will have the benefit of the p inciple 
of c 'nstructive possession during submergence, but 
this fact can in no way affect the question that Ae 
onus of proving t tie by adverse possession is on him 
who asserts it. A.I.R. 1941 Cal 193=72 C.L.J. 320= 
44 C W.N. 935 = 195 Ind. Cas. 412. 

Arts. 142 and 144 — Suit for possession of 

land subject to fluvial action of river — Plaintiff 
admitting discontinuance of possession— Plain- 
tiff to prove possession within twelve years. 

Where in a suit for possession of land subject to 
fluvial action of a river, the plaintiffs admit disconti- 
nuance of their possession. Art, 142, prinui facie applies 
to the case and the plaintiffs must show that they 
were in possession of the land in uispute within 12 
years before the institution of the suit. In sue ; a 
case, the plaintiffs’ possession is to be presvuned durmg 
the time the land was unfit for actual possession, 
either because it was unde* water or because it was 
no more than a sandy tract unfit for any use. In 
recording a finding on the question of liimtation, this 
aspect of the case should not be lost sight of. ^ In 
establishing their own possession within limitation, 
the plaintiffs can show that the defendants’ 
possession was not continuous for 12 years j and if 
they succeed in establishing such a state of po session, 
their own possession during the interval when the 
defendants were not in possession should be presume. 
A.I.R. 1939 All. 626 =(i 939) A.L.J. 708=1939 
493 = 1939 A.W.R. 671=186 Ind. Cas. 564. 

^Arts. 142 and 144 — ^The land may be incapable 

of actual enjoyment as in the case of diluvion by a 
river. In such a case, if the plaintiff shows his posses- 
sion down to the period of diluvion, his possessiOT 
will continue so long as the land continues to 
merged. Mere absence of possession of the ri^tful 
owner is not sufficient to defect his title. An owner 
is not barred by simple non-user for any length of tune, 
so long as no other person has been in possession. 
The owner remains in point of law in pcsjcsion tiD 
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he is dispossessed by another person obtaining actual 
possession. A.I.R. 1939 All. 257 = (i939 ) A.L.J. 94 = 
1939 R.D. 157=1939 A.W.R. i 84=I.L.R. (1939) 
All. 454 = 181 Ind, Cas. 945. 

^Art. X44 — Submersion of lands, Interrupts 

trespassers’ adverse possession. 

Adverse possession should rest on de facto use 
and occupation ; where the possession of the tres- 
passer has been interrupted either continuously or 
periodically by the submersion of the lands under 
water, it prevents the p rfeaion of his title by adverse 
possession. 29 Cal. 518 (P.C,); 44 Cal 858 (P.C.). 
Foil. 123 Ind. Cas. 817 (All.). 

— ^Arts. X42 and 144 — Where the title of the 
plaintiff is not denied and the land is shotvn to have 
been under water till within twelve years of the suit 
the burden of proof is on the defen c to show that 
they have been is possession for 12 years before suit. 
To such a case Art. 144 and not Art. 142 applies. 
117 Ind. Cas. 202 = 10 Pat. L.T. 122. 

——Art. 142— Submergence. 

Submergence docs not amount to discontinuance 
of possession. 32 Bom. L.R. 1157=52 C.L J. 132 = 
32 M.L.W. 311 = 126 Ind. Cas. 81=59 M.L.J. 208 = 
34 C.W.N. 772=A.I R. 1930 P.C. 198 (P.C.). 

Arts. 142 and 144 — ^Diluviated land — Possession 

will be deemed to be with plaintiff during the period 
of submergence only if at us beginning plaintiff had 
possession or subsisting title. 

Where plaintiff sues in ejectment and his case in 
his plaint is one of possession and dispossession, Ait. 
142 applies, and to succeed he must first of all prove 
that he had possession wit’ in the statutory period. 
Cases of diluviatcd land or jungle or waste lands 
are no exception to the general rule A I.R 1922 
Cal. 557 and 16 M.L J. 272 (PC.), Foil ; 29 Oil 518 
(P.C.). Foil. 88 Ind. Cas. 567 = 30 C.W N. 497=A.I.K. 
1925 Cal. 1230. 

—Art. 144— Submerged land — Title of right* 
ful owner is revived during submersion. 

Where land becomes submerged it becomes cor . 
structively in the possession of its lawful owner. Wi_i re 
a trespasser had been in possession of the lands wh’ch. 
at intervals of 4 or 5 years became subnii rgeJ, there 
is an interruption of the possession of the tiespasser 
and a revival of the posseeston of the true owner during 
the period of submersion. Consequently the tres- 
passer’s possession is not continuous and he emnot 
acquire a title by a -verse possession. 69 Ind. Cas. 
912— 20 A.L.J. 756=A.I.R. 1923 All. 75 - 

—Arts. 142 and 144 — Possession before sub* 
merslon is possession during submersion of 
■nbmei^ed land. 

Possession is not necessarily the same thing as actual 
user. The nature of the possession to be looked for, 
and the evidence of its continuance mu'^t depend upon 
the character and condition of the land in dispute. 
Where the land it incapable of actual enjoyment as 
in the case of diluvion fay a river, if the plaintiff shows 
his possession down to the time of the diluviem, his 
possession is presumed to continue to Itmg as the iMds 
oontlnue to be submerged. No <uch presumption 
however arises In the case of a wrongdoer. 67 Ind 
Os. 673 -26 C.W.N. 724 -A.I.R. 1922 Cal. 557, 

—Alta. 142 and 144— Sobmerged land— Snit 
for p oaa e aslon — Linaltatton. 

It lies on the plsintlffs to prove possession and 
dJiposaeaslon within twel^ years of suit. But potfei- 


sion is not the simi thing as acfal user. The true 
rule is that, where land has been shown 10 have been 
in a condition unfitting it for actual enjoyment in the 
usual modes at such a time and under such circums- 
tances that state naturally would and probably did 
continue within 12 years before the suit, it may properly 
be presumed that it did so o^ntinuc and that the pl.iin- 
tiff’s possession continued also, until the cor.rraiy is 
shown. 9 Cal 741, l oll. (1920) P.H.C.C, 245=1 Pat. 
L.T. 229 = 56 Ind Cas. 344. 

Art. 142 — Submerged land — Possession with- 
in 12 years — Onus — Waste land — Inundation. 

In a suit for possession on a dispossession by the 
defendant the burden is primarily upon plaintiff to 
establish his possession within the statutory period. 
But in the determination of this question of possession , 
the nature of the land must be considered. If the land 
was wholly or parti'lly subject to inundation by the 
water of a river, the plaintiff must be deemed to have 
been in possession of the subnterged portion during 
the period tliat such tract was covered by water no 
mattci who was i possession at the date of the sub- 
mergence. 29 C.L J. 259=51 Ind. Cas. 70. 

^Arts. 142 and X44 — Submerged land — Dis- 
possession — Diluviated lands — Periodical sub- 
mersion — Adverse possession — Llm. Act, S. 2 
(4) — Independent trespassers. 

The term “ dispossession ” though not defined 
in the Lim. Act is well undei stood. A man may 
cease to use his land because he cannot use it, as when 
it is under water. He does not thereby discontinue 
his possession; constructively; it continues until 
he is dispossessed and upon t c cessation of the 
dispossession before the lapse of the statutory period, 
constructively it revives. There can be no continuance 
of adverse possession, when the land is not cipablc of 
use and enjoym nt, as long as such adverse possession 
must rest on de fecio use and occupation. The annual 
cultiv tion of parts of diluviated l-mds when they 
emerge during a portion of the year is not a disposses- 
sion of the owner of the lands within Art. 142, for 
during their next submersion the rue owner’s posses- 
sion revives There may be circumstances to link 
together various portions of ground so as to make 
the possession of a part as it em rged amount 
eonstruaivcly to a possession of the whole. Where 
1 nd is diluvia cd du ing a part of every year, there 
cannot be continueous adverse possession of the same 
un ler Art. 144 of the Lim. Act, as during each 
submersion the true owner gets into constructive 
possession of the 1 nd. 29 I A, 104. applied. In 
order to make out a case of adverse possession for 
the statutory period, the defendants in the case could 
not tack on their possession to that of the Government 
who had released the reformed lands to the defcndai.ts 
on the ground they were the persons entitled to them. 

In such circumstances the defendants do not derive 
their liability to be sued from or through the Govern- 
m-nt within S. 3 (4)<»f the Lim. Act. 44 Cal. 858— r 
Pat. LW. 593 = 32 M.LJ. 505=21 C.W.N. 642=15 
A L J. 398=25 C LJ. 487 = 19 Bom. L.R. 48o=(i9i7) 
MWN. 482=6 LW. 117=22 ML.T. 310=44 I A. 
104=40 Ind. Cas. 337 (P.C), Reveising 14 C.W.N. 
3:7-11 CLJ. 373=3 Ind. Cas. 15. 

—Art. 144— Constructive possession— Submer- 
ged land. 

Where lands are subject to periodical submersion 
their possession is with the owner during submersion. 
T^e constructive possession Is with the true owner. 
Continuous adverse possession is not possible Jn the 
esse lands subject to seasonal submersion. 44Ca]. 

L.W. 593-32 M.L.J, 505-21 C.W.N. 
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642 = 15 A.L.J. 398=25 C.L.J. 487 = 19 Bom. L.R. 
48 o=(I 9I7) I M.W.N. 482=6 L.W. 117=22 M LT 
310=44 I.A. 104=40 Ind. Ca*,. 337 (P.C.). (On appeal 
from 14 C.W.N. 317=11 C.L.J. 373 = 3 Ind. Cas 
15). 

Arts. 142 and i44->Submerged land—Suit 

for possession — Limitation. 

In a suit for possession on dispossession the onus 
IS on the plaintiff to prove possession in him within 
twelve years of the suit and he cannot shift the onus 
on to the defendant by showing his own possession 
at any period prior to twelve years before suit. But 
if plaintiff shows that his possession continued up to 
the time when the land was submerged his possession 
is presumed to continue throughout the period of 
submersion when the land was reformed within 12 
years of tlic suit unless defendant to proves the contrary. 
8 Cal. 744, boll. 5 Pat. L.J. 632 =57 Ind. Cas. 744 = 
2 Pat. L.T. 59=A.I.R. 1921 Pat. 234. 

Art. 142 — Submerged land — Trespasser — 

Derelict land— Abandonment— Submersion of 
land temporary by floods. 

The presumption of ownership which would exist 
in favour of the holder of a peifcct title during the 
period the land remained derelict cannot be nude 
for the benefit of? holder of an imperfect title. Thus 
a tiespasser whose title is not perfected by adverse 
possession cannot tack on to his period of possession 
the period during which the land remained derelict. 
The requisite factor for the application of this principle 
is the factor of abiitJonmont and the question is whether 
the land did or did rot icmain derelict. Such a prin- 
ciple cannot be applied where there has been no actual 
submersion of the land in the proper sense of the term 
and no abandonment but which has only been flooded 
in parts by temporary floods which interfered for short 
periods with the use to which it could be put. 19 O C 
374=3 O.L.J. 595=37 Ind. Cas. 715. 

—Art, 144— Constructive possession — Lands 

submerged by floods. 

It is not possible for a trespasser to acquire a title 
by prescription to lands which remain submerged 
every year for a certain period for he must be deemed 
to have been dispossessed by vis mjjor during the 
time of flood and in the eye law, the possession during 
flood lime is in the person who has title. 29 Ind Cas 
278 (All.). 

~~Art. 144 — Constructive possession — Submer- 
ged land — Cause of action. 

During the period of diluvion, the rightful owners 
must be deemed in law to have been in possession 
of the submerged lands. The point for investigation 
in such cases is the time when the lands re-appeared 
and became fit for cultivation. Where the posses- 
sion of the defendants, after the reformation of the 
disputed Imds has not extended over the statutory 
period, there is no limitation as regards the plaintiffs’ 
claim to lands which lie within the Thak boundaries 
of the Churs. The theory of constructive possession 
is applied only in favour of the rightful owner and 
does not apply in favour of a wrong doer whose posses- 
sion is treated as confined to land which he is aaually 
in possession. 19 C.W.N. 565=29 Ind. Cas. 156. 

Art. Z44 — Constructive possession — Tres- 
passer-Actual possession necessary — Land under 
water. 

As a^inst the rightful owner the claim of adverse 
possession is available only when there is actual posses- 
sion of the disputed land or overt or physical act of 
ownership done upon it. Therefore a mere assertion 


of hostile title by a trespasser when the land is under 
water and cannot be actually occupied, cannot affect 
the possession of the true owner. 18 C.L.J. 274^ 
20 Ind. Cas. 821. 

^Art. 142 — Submerged land— Dispossession- 

Alluvions. 

Art. 142 is applicable to a suit for declaration and 
possession of char lands which had diluviated more 
than 12 years before suit where the plaintiff’s have 
proved possession and title up to the time of diluviation, 
and allege that the disputed lands had reformed within 
12 years before suit. 7 C. 225, Foil. 9 Ind. Cas. 
554 (Cal.) 

Arts 142 and 144 — Vis major — Submerged 

land— Constructive possession of true owners. 

Where a party is dispossessed hy vis major e.g. flood, 
the constructive possession of the land so long as 
the land remains submerged is in the true owner. 
(1906) A.W.N. 234 = 3 A.L.J 567=28 A. 760. 

^Arts. 142 and 144 — Adverse possession of 

Chur and jungle lands — What constitutes adverse 
possession — Possession of submerged land — Pre- 
sumption. 

The nature of chiir and jungle lands is peculiar 
and the mere cessation of possession cannot amount 
to discontinuance of possession, unless it is followed 
by the possession of another person in whose favour 
time would run. A mere trespass without claim of 
right, as in the case of a squatter docs not amount to 
an ouster of the true owner. During the period 
when a piece of land is submerged under, w'ater the 
true oumers must be held to be in constructive possess- 
ion, and when it reappears and does not become fit 
for enjoyment in the usual modes, it is presumed that 
the previous possession continues until the contrary 
is proved. 29C. 518, foil. (i904)9C.W.N. m. 

Arts. 142 and 144 — Vis Major — Submerged land 

—Constructive possession of the owner. See 3- C.L.J. 
316. 

30. Suit on title, 

Arts. 142 and 144 — Applicability— Suit to 

eject person on title — Allegation that defriio- 
ant was co-sharer and that suit land fell to plain* 
tiff on partition— Article applicable— Prior suit 
for rent dismissed on ground of non-existence 
of tenancy — Effect of. 

Art. 142 and not Art. 144 of the Limitation Act 
applies to a suit for ejectment on title, of a person^ in 
possession of land claimed by the plaintiff as h^, nawg 
been allotted to himon partition and alleging the deten- 
dant to be a co-sharer of the joint land when undivided, 
it having been decided in a previous rent suit betweffl 
the parties that the defendant was not the tenant 01 
the plaintiff at any time. The plaintiff has to shew 
that he was in possession within 12 yca« of the smi 
either directly or through tenants. The string 
point is not the date of the earlier suit wh^ the 
ant denied the title of the plaintiff. The possession 
of the defendant must be held to be adverse to t^ 
plaintiff not from the date of the prior suit, hut from 
the very date of his entry into possessiem, even 11 An. 
144, were held to apply. Possession must be neia 
to be adverse and as a trespasser from the commenc^ 
ment of the defendant’s possession and not mer^ 
from the date of the rent suit. A.I.R. I949 5*® 

30 P.L.T. 434. 
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Arts. 142 and 144 — Suit for declaration of 

title and possession of area covered by bamboo 
clump — Court tinding title with plaintlif-rPos- 
session of plaintiff within 12 years not proved — 
Latter, if entitled to decree. 

Fn a suit for a declaration of title to and possession 
of an area covered by a bomboo clump, the lower 
Court found the title to the plot with the plaintiff 
but dismissed the suit upon the ground that the plaintiff 
had not proved that he was in possession within 12 
years of the date on which the suit was irsiiiuted. 
There was a finding that the deiendant got the bamboo 
cut on only one occasion a few days before the suit, 

Held, that as the sub)cci-matier of dispute was 
a bamboo clump whicli was not capable of possession 
every day or even at a particular season every year, 
the plaintiff was entitled to a decree in the suit title 
having been found to be with him. A.I.R. 1948 
Pat. 408. 

—Art. 142— Suit by Zamindar for possession 
based on title — Defendant in possession for more 
than 12 years without acknowledging plaintiff’s 
title. 

The plaintiff sumindar who owned a house site in 
a town brought a suit for its possession alleging that 
his ancestor had settled a person on the land to act 
as a purohit and the defendant too, wrongful posses- 
sion of tlie land on the death of that person. The 
plaintiff however, f iled to prove his case and there 
was nothing to show as to how the def.ndant entered 
the land. The defendant and his ancestors were 
found to have been in possession from the time of 
Nawabs of Oudh or at least since 1865 without ever 
acknowledging the title of the plaintiff or his ancestors: 

Held, that the presumption arising in the case of 
agricultural village that a zamindar is in possession 
of all the village sites could not be applied to a town. 
Although the plaintiff’s claim was based on proprietary 
title, the plaintiff having alleged possession and dispos- 
session, Art. 142, Lim. Act applied and in the circum- 
stances of the case, the defendant acquired title to the 
site by adverse possession. A. I R. 1942 427 

*=1942 O.W.N. 351 = 1942 R- 548 = 1942 A.W.R. 
fC.C.) 99 and 234=18 Luck. 155 = 200 Ind. Cas. 

744- 

Art. 144— Zamindar’s suit for recovery of 

possession by removal of structure and newly 
planted trees. 

A suit by a Zamindar for recovery of possession 
of land in his zamindary by removal of structures, 
ditches and newly planted trees, which constitute 
an interference or trespass upon his possession and 
therefore cast a doubt upon his title falls under Art. 
144, Lim. Act. A.I.R. *941 Oudh 45=I940 A.W.R. 
458^1940 R D. 484 = 1940 O.W.N. 990 = 16 Luck. 
223 = 191 Ind. Cas. 157. 

— Arts. 142 and 144— An owner of ahar land 
whose ri^ts of irrigation have been obstructed and 
who has been dispossessed, can bring a suit for pos- 
session and he cannot be allowed to circumvent the 
law of limitation by suing for injunction in respect 
of irrigation rights. 19 Pat. 852=A.IR. 1941 Pat, 
181—7 B R. 739—22 P.L.T. 986=194 lud. Cas. 243. 

——Art 14a— Suit based on proprietary title. 

Article 142 is very general in its scope and appli- 
cation. There it no reason to confine the word 
‘'plaintiff” in this article to plaintiffs bringing their 
suits on possessory title only. The article will apply 
to all cases of alleged or proved dispossession whether 
the plaintiff** luit is based on the proprietary or his 


possessory title. There is nothing in the article 
itself, to make it applicable to suits on possessory title 
only. A.I.R. 1940 Oudii 134 = 1939 O.W.N. 1005 = 
1939 A.W.R. 270 = 15 Luck. 157 = 185 Ind. Cas. 
736. 

Arts. 142 and 144 — There is nothing in Art. 142 

which would confine its application to suits based on 
possessory title only and would make it inapplicable 
wliere the suit is based on proprietary title or the 
plaintiff’s porprieiary title is established. It is not, 
however, to all suits for possession and ejectment that 
Art. 142, will apply. Article 144 also contemplates 
suits for possession and a decree for possession neces- 
sarily involves the ejectment of the wrongful occupant. 
T*ie distinction is between suits for possession wh-.re 
the cause of action is dispossession and a suit for posses- 
sion wheic the cause of action in not dispossession. 
It is not correct to say that a suit for possession ne- 
cessarily involves dispossession within the meaning 
of Art. 142. A.I.R. 1940 Sind 49 = 1. L.R. (1939) 
Kar. 993 = 188 Ind. Cas. 107. 

Arts. 142 and 144 — ^Plaintiff basing his claim 

on title — Defendant pleading adverse possession — 
Article 142, Lim, Act. docs not apply. A.I.R. 1939 
Lair. 172=41 P.L.R. 715 = 183 Ind. Cas. 140. 

—Art. 144 — P purchasing property from B who 
had purchased it in execution against judgment- 
debtor — Property at time of purchase in possession 
of statutory mortgagee under S. 171, Ben. Ten. Act, 
1885— Suit for possession by P— Article 144 applies. 
A.I.R. 1938 Cal. 790 =67 C.L.J. 294 = 180 Ind. Cas. 

215. 

Arts. 142 and 144 — Dispute between two 

persons claiming title to property in possession 
of tenants— Suit by one claimant against other 
for possession. 

There was a dispute between two persons regarding 
claim ro title of certain property wlucli was in the 
possession of the tenants. Bach party attempted to 
get the tenants to attorn to him. One of them subse- 
quently sued the other for possession of the property ; 

Held, that Art. 144 and not Arc. 142 should be 
applied in the circumstances of the case. A.I.R. 1938 
Mad. 8=46 L.W.65 i=(I 937) 2 M.L.J. 6o6=I.L.R. 
(1938) Mad. 220—176 Ind. Cas. 535, 

Arts. 142 and 144— The dispossession referred 

to in Art. 142 is a forcible dispossession or ouster 
and the discontinuance referred to in that article 
being interpreted ejusdem generis with possession, 
means something of the nature of an abandonment. 
So, where a suit is based on title and dispossession. 
Art. 142 or Art.144 will apply as the case may be, 
for, a plaintiff may fail to prove title and yet prove 
possession within twelve years and win his suit. Where 
however, a suit is based upon title and an alleged per- 
missive occupancy. Art. 144, applies. A.I.R. 1938 
Sind 198 = I. L.R. (1939) Kar. 111 = 178 Ind. Cas. 
690. 

Arts. 141 and 144 — A sold a plot of land to 

B in 1912 and against sold it to C in 1930, A suit 
by B for recovery of possession of the plot as it was 
interfered with by C was dismissed on the finding 
that B was not in possession within twelve years of 
the suit. There was no finding that there was a 
continuous act of possession by >4 or by C : 

Held, that in the absence of any evidence to the 
contrary, the title which was acquired by the plaintiff 
by the deed must be held to have continued till the 
interference with hit possession as alleged by him 
tod the suit was not barred. A.I.R. 1937 Pat. 252— 

3 B.R. 447-168 Ind. Cas. 524. 
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- — Arts,. 142 and i44-r:K litk of a person mu.t 

ix 01 his ovrT. ease, and 
not upon me fortuitous cii cumsi ;nces of whether 
anotJier person in a similar posiiion had, or had not 
pressed liis cKim. AIR. 1935 P.C. 12s = i R R 
652 and 712 (2; = i935 OAV N. 749=30 CW N 
994 = 37 P.LR, 546=42 Al.LW, 167 = 16 PLT 
555=37 Bom LR 63^ = 69 ALL J 171=61 C 1. l’ 
491— C1935) A1 W.M. 1075 = 156 Ind. Cas. 548 (P.C.) 

——Arts. 142 and 144 — Suit for possession on 

title— Allegation of dispossession 
with-n t>velve years prior to suit* 

P-rson sues for posse.ssion on the basis 
of Ins uric and p.oves his title and wiien the defence 
coiisists merely of a plea of adverse possession for 
more uun 12 years, tiien the onus is upon the defendant 
to prove his aiversc possession for die requisite period. 
But when the plaintiffs allege that they have been 
dispossessed two months before the sui^, and the 
defendants do not ussen adverse possession but dead 
possession under an iircvocoble license. Art, 144, 
^not apply, but Art. 142 is applicable Article 
142 IS not connnod to suits b^iscd on possessory title 
only as distinguished from suits in which the plaintiflf 
proves his title also. (1934) A L J i47=A I.R 1934 
362=56 A. 755=3 A.W.R 424 = 152 Ind. Cas 

12 {U.D.). 

-—Art. 144— Suit on basis of title and not on 
ground of peaceful possession being disturbed. 

Where the plaintiffs do not aver tl.e.r reactfu' 
possession as having been uisiiubcd by tl e c-eRndu ts 
but cl im on the sole ground of their title and thev 
prove men title, that title cun only be extinguished 

part of the defendants' 
nrnrif govcmcd by Art. 144, ihc burdcn of 

possession being on the defendants. 

Os 679 ’ *933 Nag. 274 = 150 Ind. 


occupancy tenant— Provision 
mat Rs. 200 were to be paid as nazorowa— Reservation 
of Ke. I per a iniiin as rent — Transaction held sale 
and not lease— Suit by lessee for possession of land 
wmptised in lease-deed was not one for specific per- 
form^cc of a contiact b it one for possession based 
on title and was governed by Art. 144 10 O W N 

S.-cZs.fjo^- "«^=A.I.R, 1933 Oudh 363 = .47 

^Art. 144— £videnc« Act, S. 91— Unregistered 

mortgagee — Suit for possession on title. 

Where a suit for redemption of a mortgage was 
dismissed on the ground that the mortg«ge-deed 
could not be proved as it was unregisteicd, and the 
mortgigor instituted a suit for recovery of possession 

title offering to pay the amount 
which he had borrowed from the defendant : 

Held, that the mortgage-deed could be referred 
to for the p irpose of showing the circumstances under 
which tile defendant obtained possession. 

^Iiel<^ further Per 0//er, J., Brown, J. contra.— 
That the proper article applicable to the suit was 
Art. 144. A.I.R. 1931 Rang. 40=8 R. 556=129 
Ind. Cas. 511. 

t*o-“AppUcation under S. 41 
of Act (15 ot 1882) dissmised— Suit on title for 
possession subsoquenUy— Article xao or X44 
applies* ^ 

passed under Chap. 7 cannot be regarded 
t1 ^ decision or order ” on the question of title, 
in a subsequent suit against an order under that chapter. 


there is no necessity to alter or set aside any such 
decision or order. Consequently, Ait. 13, Lim 
Act, ha> no .ipplic..tion. The article applicable mav 
be Art 120 or Art 144. A.I.R. 1927 Mad. 321 and 

^ **5 Las. ?04=29 

69i5lvfi:.r“?9» '979 W 

Art. 144— Plaintiff’s Utle declared— Suit for 

rsTo^baTred.'"”" 

1908 sued a: for possession and mesne profits 
or nnds in the suit whicn were always subject of sub- 
mergence. Possession and mesne profits were refused. 
N. having been held not to be in possession, but A’s 
title was teclired Subsequenilv 5 brou^t a suir 
..gamsi h, ill 1917 for possession of the same plot. 

Held, it W.1S unnecessary for .S to prove actual 
possession in the sense of occup tion after the sub- 
mergenpe as his possession in law continued until 
he was dispossessed nor was evidence necessary to 
show that had taken possession between 1908, 
the date, of me earlier suit, and 1917, the date of the 
present suit, as it was expressly admitted in the written 
staivm-nt that K, was m possession in June, 1917, 
when the present suit was filed, i having established 
mo rule in the previous suit and not being barred 

entitled to .1 decree. 118 Ind Cas. 
^59—33 C.w N 1016^56 I,A 305*31 Bom- LRk 
1376-30 M.LW 840=1929 MWN. 905 =ai'r^ 
1929 P C. 225=57 M L J 602 (P.C.). 

Art, 144 — Suit on basis of title. 

The article appl cable to a suit in which the plait tiff 
uoc® for, possession of immovable property on the 
title is Art. 144 and if in such a suit the 
plamtm proves bis title, he is entitled to a decree, 
unless the defendant succeeds in establishing his 

for a period of more than 12 years. 
119 Ind. Cas. 6 = 1929 A.L.J. 1106=51 AH. 1042= 
A.I.R. 1929 All 753. 


^Art. X 44 — Suit 00 title. 

T-n^t of gjove dying without heir— Cilustom that 
m such a wse grove passes to landlord— Landlord 
brmging declaratory suit. 

T riot a suit to which Art. 142, 

applies but that the article more stricUy 
applicable was Art. 144. The essential difference 
between these two articles is that in the first case 
the owner bases his claim from the date of is disposses- 
siont, and in the second he bases his claim on .his title 
wimout regard to his possession or d spossession, 
and time begins to run from the date that the defen- 
dant s possession becomes adverse to the plaintiff. 
108 Ind Cas. 109=5 O.W.N. i2i=A.I.R. 1928 
Oudh 246. 

— — Suit for possession by vendee 

alleging dispossession of his vendor — ^Article 
applies. 

Article 142 applies to a suit for recovering posses- 
sion by plamtiff alleging title by purchase and that 
ills vendor was dispossessed by defendant. There 
is nothing in that article to show that it applies only 
to suits based on possessory title and that it does 
not apply to suits for possession based on title. 91 
454=1926 M.W.N. 34=23 M.L.W. 175= 
A I.R. 1926 Mad. 181=49 M.L.J, 788. 

144 *4» — Suit against alleged lessee— 

Plaintiff s title pioved — But lease not proved— Article 
144 applies and not Art. 142. Though lease is found 
agamst plaint^ can rely upon his title 87 Ind. Cas. 
386-21 M.L.W. 398=A.I.R. 1925 Mad. 834. 
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—— A rt. 144 — Plaintiff's title proved — No dis- 
possession aUeged or proved— Article 144 applies. 

The plaintiff proved that he had acquired the lands 
in a Cirtain year. Subsequently the plaintiff’s name 
disappeared from the settlement record and the defen- 
dant’s name continued from the last settlement. 1‘hc 
plaintiff did not plead dispossession. It was not 
found that he was actually dispossessed on a certain 
date. 

Held, that Uic plaintiff having proved that he got 
the lands in suit in a cart -in year, ih t fact should be 
taken as ffe basis of decision, and that Art. 144 would 
apply and tlic Court should consider wiietiicr the 
defendant had completed a title in themselves by 
being in adverse possession for twelve years. 39 Mad. 
617 ana 41 All. 669, Foil. 85 Ind. Cas. 578—4? 
All. 389=23 A.L.J. 244=6 LR.A. (Civ.) i84=A.I.R. 
1925 All. 454. 

Arts. 142 and 144 — Applicability of— Suit 

for possession based on title. 

Where a plaintiff who does not allege dispossession 
sues for possession of immovable property based on title, 
Art. 144 and not Ait. 142 of the Limitation Act applies. 
8. L.B.R. 264=9 Bur. L.T. 242=35 Ind. Cas. 432- 

^Art. 144— Suit on title— Suit by adopted 

son. 

An adopted son can sue for possession of immovable 
property within 12 years from the date of his a option 
under Art. 144 of the Act. 27 M.L.J. 569=16 
M.L.T. 435=25 Ind. Cas. 692. 

—Art. 144— Applicability of — Claim on title. 

For the applicability of Art. 144 the claim must 
be based on title and not on contract only. 7 Bur. 
L.T. 268=8 L.B.R. 64=24 Ind. Cas. 9il- 

31. Tacking. 

See also 43 Ind. Cas. 943 under NOTE i (b). 

——Art. 142 — Adverse possession for twelve 
years by several persons in succession not claim- 
ing from one another — If bars true owner. 

Adverse enjoyment of immovable property for 
over twelve years, whether by a single person or 
by several persons in succession, even though they 
do not claim from one another, provided ir is con- 
tinuous and without a break, bars the true owner 
\mder Art 142 of the Limitation Act. (1920 L.J. 
319=1 LR 45 Mai. 370, followed 62 L.w. 253 = 
1949 M.WN. 252=A.I.R. 1949 Mad. 673=(i949) 

I M.L.J. 428. 

Art. 144— Possession of trespasser, if and 
when can be tacked. 

One trespasser cannot add to his own possession 
the previous independent possession of anodict tres- 
passer. When the possession passes from the first 
to the second trespasser, there is a constructive resto- 
ration, even if a momentary restoration, of the true 
title to possession. 

If the possession of one trespasser cm be regarded 
as a continuation of the trespass of the previous occupant 
through v^om be claims then the adverse possession 
of the one can be uken on to that of the other and if 
Che toui period exceeds twelve years, then that posses- 
sion ripens into full ownership under S. 28 and Art. I44- 
The period of limitation runs when the possession of 
the (ufendant becomes adverse to the plaintiff. One 
trespasser should derive his liability to be sued from 
the other. The mere faa that he claims through 


Uic otlior is not enough. A.l.K. 1946 Boai. 193“ 
47 Bom. L.R. 962. 

Art. 144— Obiter. 

Under Art. 144, one independent ircspjsser cannot 
tack on to his w.ongful possession the wrongful posses- 
sion of aitother independert trespasser, unless he is 
cUiming tlnougli the I -tter. A.I.R. 1938 Bom, 210 = 
40 Bom. L.R. 166 = 175 Ind. Cas. 93. 

Art. 144 — Where, in a s it for rent and damages 

instituted in 1928, th.e defendants contended that 
since 1915, tliey had set up 1 right to hold the land 
in suit free of lent, il’.e .ttempi to assess rent was 
baircd and it ppeareJ th.ai since 1921 all that the 
defendants could be held to have been asserting was 
that they held as rent-free raiyais : 

Held, that this title was different from the one they 
were asserting prior to tlic litigation of I917> which 
ended in the dec sion of 1924, and tha the two periods 
in vVnicIi they were asserting different liglits could 
not be aided for die purpose of defeating the claim 
of die plaintiff. A.I.R. i934 3* =146 Ind. Cas. 

811. 

Art. 144 — Adverse possession by onself or 

one’s predecessor-in-title should be proved. 

Under Art. 144, time begins to run when the defen- 
dant’s possession becomes adverse. The defenaant 
cannot take advantage of the possession of others 
before him unless d-.ey are persons through whom 
he derives his liability. He must prove adverse 
possession cither by himself or through his predcces- 
sors-in-titlc He cannot acqui.e a prese.iptive ti le 
against the plaintiff’s who are the rightful owners 
by tacking to die tym of their own trespass the period 
of possession hem by a person holding under hostile 
title and not representing him nor whom he represented. 

30 N.LR. x8=A.IR. 1933 Nag. 274=150 Ind. 
Cas. 679- 

— — Art. 144 — Rule that possession of Indepen- 
dent trespassers cannot be tacked on, applica- 
bility of. 

In t‘ic case of a joint trespass by several persons 
on the land of an adjoining owner, the possession of 
one of the trespassers must be trea ed as the possession 
of all, and a Jvorse possession will run against the owner 
even if actual possession is not held by the same tie - 
passer for the statutory period. The rule that succes- 
sive trespassers cannot aidd to their adverse possession 
the period of the adverse possession of those who held 
the land before them is not applicable to such a case. 
A.I.R 1931 Lah. 232=32 P.L.R. 246=131 Ind. 
Cas. 341. 

-Art. 144— Tacking of possession — Possession 

as mortgagee and possession as vendee. 

It is permissible for a person claiming adverse pos- 
session to add the period of possussioii as usufructuary 
mortgagee to the period of his possession as vendee 
from his usufructuary mortgagor. 1930 A.L.J. 
I420=A I.R. 193X AU. 18. 

^Art. 144— Independent trespassers — ^Taddng 

not allowed. 

In a case where Art. 144 applies it is not open to 
the second independem trespasser, in order to prove 
his adverse title by possessiem, to tack on the period 
during whicli the previous inde pen dent trespasser 
was in adverse possession. 153 P^.R. 19x8; A.I.R. 
J92I Bom. 48 ; 49 Ind. Cas. 751 ; 33 AU. 224 and 
A.I.R. 1921 All. 3*9> Foil. 31 P.L.K. 569“’A.I.R. 
1930 Lah. 809. 
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— Art. 144— Trespassers— Tacking possession. 

One trespasser succeeding, anot cr can tack his 
possession on to the former’s even in case of an invalid 
transfer; especially so where the second trespasser 
stepped into the shoes of the first with the latter’s 

consent 35 All. 380. Foil 80 Ind. Cas. 12=5 L.k.A. 
iCiv) 386 =A I.R. 1924 All. 73S. 


* 44 — Purchaser from trespasser is 
entitled to tack his possession to that of the tres- 
passer. 


A trespasser cmnot tack his own possession to 
possession of the previous trespasser for purposes 
ot limitation. But where a trespasser sells his claim 
to possession to a purchaser that purchaser is entitled 
to tack tire previous possession to his own possession 
tor purposes of limitation and each subsequent pur- 
chaser of the claim or right to possession would have 
the similar right to tack the pievious periods of his 
predecessors-in-title. 75 Ind. Cas. 31 = 1 Rang. 
I 76 =A.I.R. 1923 Rang. 261. 


“ “ Art. 144— Suit by auction-purchaser against 
tresp.isser— Article 138 does not apply — ^Article 144 
applies and independent trespassers cannot tack on 
their possessions— Delivery of possession will interrupt 
adverse possession. 70 Ind. Cas. 602=27 C.W.N. 
259—36 C.L J. 140=A I.R. 1922 Cal. 176. 


“•“"Art. 144— Person claiming through tres- 
passer can tack on trespasser’s adverse posses- 
sion. 


be sued. The present defendants did not derive 
title from the first set of trespassers and were not 
entitled to add to their own possession the period 
of their possession. (1910) 7 A.L J. 1184=8 Ind 
Cas. 1095 =33 A. 224. 

“ — Art. 144 — Adverse possession — Trespasser 

deriving title from another trespasser. 

If the period of possession of a trespasser and his 
predecessor in title, who was also a trespasser, extends 
over a period of 12 years, he acquires an absolute 
title to the property of which he has been thus in posses- 
sion. 3 A.L.J. 424 = 1906 A.W.N. 184. 


32. Waste land. 


'■"'Arts, 142 and 144 — If the 1 ind is left vacant 
and no other person is in possession, the plaintiff 
does not fail unless he shows actual possession, that 
IS, by positive acts of user and enjoyment within 12 
ye.rs of the suit. A.I R. 1939 All. 257 =1939 A L.J. 
?4^,*939 R D. 157 = 1 LR. (1939) All. 454 = 1939 
A.W.R. 184=181 Ind. C s. 945. 


——Arts. 142 and 144 — Possession of waste land. 

Where the strip of l\nd in question is a piece of 
waste 1 jxd lying on the boundary of a peison’s land 
in village and title to the land has been established 
in such person, it must be presumed that the land 
has been in such person’s possession, 1938 OWN. 
744“A.I.R. 1938 OuJh 214=1938 A.W.R. 71 = 
177 Ind. Cas. 52. 


A person who is in possession of land without title 
has, while he continues in possession and before the 
statutoiy period hPs elapsed, a transmissible and in- 
heritable interest in the proper^ but that interest 
IS liable at any moment to be defeated by the entry 
of the rightful owner ; and if such peison is succeeded 
in possession by one claiming through him who holds 
till the expiration of the statutory period, such a succes- 
sor has then as gooa a right to the possession as if he 
himself had occupied for the whole period 61 Ind 
Cas. 546=43 All, i 64=A I R. 1921 All. 389. 

— Art. 142 — Independent trespassers— No tack- 
ing. 

The latter of two trespassers could not be allowed 
to add to the period of her hostile possession the period 
of possession of a former trespasser, the auction- 
purchaser, from whom she did not derive title in any 
way. 22 Bom. L R. i452=AIR. 1921 Bom. 48 
[Also 49 Ind. Cas. 751 (Cal.) ; 44 Cal 858=40. Ind. 
Cas. 337 (P.C.).; 2 Pat. L J. 506=41 Ind. Cas. 114 ; 
37 Mad. 440=16 Ind. Cas. 43]. 

^Arts. 144 and 142—“ Defendant "—Adverse 

possession— Independent trespassers. 

The rights of 5 while in possession of certain 
trespassers other than defendants, were purchased 
by the plaintiffs, on 20th November, 1891. Formal 
possession w is delivered to them on 25th November, 
1892. Defendants obtained po.ssession not as repre- 
sentatives of the original trespassers, but under an 
independent title, in 1897. Plaintiffs brought the 
present suit for possession in 1908. 

Held, that the suit was not barred by limitation Art. 
* 37 * applied only to a suit against a third party and 
not the judgment-debtor or his representative. Art. 
142 did not apply because the plaintiffs were never 
in actual possession and were not dispossessed. The 
Article applicable was Article 144 under which limi- 
Mion begin to run when the possession of the defen- 
^ became adverse. * Defendant ’ includes a person 
through whom a defendant derives his liabiUty to 


— —Art. 142— When a large area of waste land is 
settled with tlie tenant, he cannot be required to 
prove specific acts of possession over every square 
yard of his holding and the cultivation of the bulk 
of the demised area must be treated as enjoyment of 
possession of the whole for the purposes of Art. 142 
in the absence of proof of specific acts of adverse 
possession done by some other party. AIR. 1938 
Pat. 222=19 P-L.T. 133 = 17 Pat. 210=4 B R. 537 = 
175 Ind. Cas. 165. 

Arts. 142 and 144 — Possession follows title. 

In case of waste lands, possession follows title and 
the owner is entitled to succeed on the strength of bis 
title even though he has pleaJed actual possession 
and dispossession and has failed to prove them. 1937 
M.W.N. 533. 

:^ts. 142 and 144 — ^Where the plaintiff alleging 

definite previous acts of possession regarding a piece 
of land sues for possession, the proof of his possession 
may be such as the land is capable of by exercising 
acts of ownership o.^ it which need not be continuous 
or frequent, when it appears thn the land was not 
capible of actual and continuous physical possession 
having regard to the purpose for which land is used. 
This character of the land does not necessarily make 
it waste land so as to attract the application of the 
principle that the possession follows the title. 58 C.L.J. 
478=A.I.R. 1934 Cal, 294=149 Ind. Cas. 1109 (2). 

^Arts. X42 and 144 — Plaintlfif patting forward 

case of actual possession* 

In the case of waste land, if the plaintiff proves 
fits title to it, he can prove possession by relying on 
the presumption that possession follows title inasmuch 
as possession of waste 1 nd cannot be proved by aas 
of actual user, but if the plaintiff puts forward a case 
of effective possession and adduces evidence in support 
of it, then he cannot give up that case and rely upon 
any presumption in support of his possession, because 
the sped 1 case set up by him is incemsistent with any 
such presumption. 60 M.L.J. 430=33 L.W. 457*” 
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(1931) M.W.N. 299=A.I.R. 1931 Mad. 282 = 130 

Ind. Cos. 845. 

^Art$. 142 and 144 — Waste land — Possession 

found with defendant in previous proceedings — 
Party alleging adverse possession raust prove 
it. 

In a suit for title to aitJ possession of a jungle it 
was found th it the title was aecided to be i 1 the defen- 
dant in a previous suit and pojsassion was also decided 
to be his in proc.vdings under Cr.P.Code, S. 145 
out of which th: present suit arose. The pliintiil 
chimed light by adverse possession, 

Hel(L that under the above circumstances it lay 
upon him to easnblish affirmatively his advcisc posses- 
sion for twelve years precceding the suit. The posses- 
sion which the plaintiff has to prove must be adequate 
in continuity in publicity and in extent to show that 
it was possession adverse to the competitor and there 
was special difficulty in establishing this in the case 
of uncultivated jungle land in dispute which produced 
nothing beyond self-sown trees and a seasonal crop 
of wild grass. 57 I.A 273—34 C W.N. 1101=32 
M.LW. 385*52 CL..T. 283=31 P.L.R. 828 = 1930 
A.L J. 1369 = 127 I ;d. Cas. 537=32 Bom. L.R. 
1559=A.I.R. 1930 P.C. 281 =59 M.L.J. 399 (P C.). 

—Arts. Z42 and 144 — Title to waste land would 
not avail, if plaintiff is shown not to be in posses- 
sion within 12 years. 

Though title of weste land is an element to be taken 
into consideration In weighing evidence as to possession 
of the pi .intiffs within twelve years, it can be of no 
avail w.icn there is clear evidence on behalf of the 
defendant showing that the ploi.itiffs were not in 
pjssessior* or exercising any rights as owners within 
twelve yeirs. iii Ind Cas. 533 =A I.R. 1929 Lah. 34, 

——Arts. 142 and 144— Waste land— Possession 
presumed to follo.v title — No dispossession beyond 
twelve yeais of sail— No qaestion of limintion irises 
107 Ini. Cis. 95=46 CLJ. 575=A.I.R. 1928 Cal. 
104. 

—Art. 142 — Waste land. 

Waste la.id presumed to be in ownei’s possession— 
Encroachment on waste land — Trespassing defendant 
has to prove encroachment— Article 144 applies ; 
rot Art. 142. 100 Ind. Cas. 5I=A,I.R. 1927 X.ah. 

230* 

—Arts. 142 and 144 — Presumption of posses* 
sing going with title— When does not apply. 

In cases in which the property sued for has been 
lying waste ^roughout, the proposition that posses- 
sio-t follows title and it is for the defendant to prove 
adverse possession is generally correct, but it doss 
not apply in erse where the land has been occupied 
adversely by the defendant. S 9 Ind. Cas. 891 = 
3 L.L.J. 72=A.I.R. 1921 Lah. 202. 

— Arts. 142 and 144— Waste land— Ouster from. 

Where with the intention of taking p^session of 
a strip of wiste land belonging to the plaintiff defen- 
dant deposits euth exervated from a tmk and cuts 
the trees thereon and p) lintiff sued more than X2 years 
aftei wards to recover possession, 

Held, that the acts of aefendant amounted to ouster 
of pUinilff whose suit having been brou^t more than 
12 years afterwards, was barred by lunitation. 60 
Ind. Cas. 386 (Cal.). 

_Arta. Z42 and 144— Waste land— Advarae 
fioeaaailiin Prima Cade titles 


Proof of prima facie title to wiste hmJ is sullicient 
to tJirow the onus on the defendants to prove adverse 
possession for twelve years. Storing dung c-Jces and 
tying sheep on site is not sullicient to give .1 title by 
adverse possession. 117 P.L.R. 1917—161 P.W.K. 
1917 = 42 Ina. Cas. 412, 

— — Arts. 142 and 144 — Waste land — Abadi in 
Agricultural Mahal — Onus. 

T.ic barden of proving a plea of adverse possession 
by an o:capier of the Abadi in an agricultural Aia/uil 
lies ven <eavily on him and is not uischaigcd by say- 
ing tlvu the Zamindar lias not proved his possession 
within tu. Ive years of the date of suit, 40 Ind. Cas. 
97 (All j 

Arts. 142 and 144 — Waste land — Presumption. 

As regards waste and unoccupied lands the presump- 
tion is that possession follows title When a defendant 
has obtai led possession only a sliort time before suit, 
he must prove some other form of adverse title The 
burden of proving adverse possession is not shifted to 
the defendant by the mere fact that plaintiff can show 
title to land which was once waste, at however 
rematea period, 79 P.W.R. 1917 = 140 P.L.R 1917 
=39 Ind. Cas. 971. 

Arts. E42 and 144— Waste land-^Discontinu- 

ance of possession. 

Whether a transiction carries with it a share* of 
rhe Shiroilat area is a question of intention to be 
gathered from the terms of the deed and the surround- 
ing circumstances, ana the subsequent conduct of 
the par ics, and ordinarily a finding on a matter of 
this type is or e of fact. 57 P-R. 1915, foil. The plain- 
tiff’s predecessor in interest sold his entire holding 
to defendant's ancestor in 1873 ; the deed of sale did 
not specify the proportionate share in the Shiunilat. 
In a suit to recover possession of the Shamilai lands. 

Held, considering that the phintiff never asserted 
their title at the settlement and at the time of partition 
of village Shamilat and that the defendar ts have all 
along been treated as the persons having a share in 
the Shamii.it, the suit for possession was barred by 
time. 38 Ind. Cas. 120 (Lah.). 

—— Art. 142 — Waste land — Adverse possession 
—Possession and title— Site vacant. 

A non-proprietor by merely living outside the 
actual village abadi cannot be deemed to have aban- 
doned the site inside the abadi on which he once had 
his house which had fallen down and not rebuilt 
for many years. Possession in the case of vacant 
site goes with the title and its mere use by a neighbour 
for tethering his cattle thereon cannot be regarded 
as adverse possession and consequently Art. 142 
does not apply. loi P.L.R. 1916 = 108 P.W.R. 1916 
=36 Ind. Cas. 207. 

Arts. 142 and 144— Waste land— Adverse 

possession. 

In respect of waste land allowed to remain so there 
cannot be a disoontinuarce of possession and the 
onus is on the defendant to prove when his possession 
became adveise. 49 P.R. 1881=105 P.R. 1901, 
Foil. 106 P.W.R. 1914=204 P.W.R. 19x4=25 
Ind. Cas. 82. 

33. Miscellaneous. 

'•’ A rts. 142 and i44‘~'Defendant to have oppor- 
tunity of proving title superior to plaintiff’s. 

Where a plaintiff intends to rely cn the mere fact 
of bis having been in lawful possession of the pro* 
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perty aiic! alleges th 4 such possession he ^^.1s 

deprived of by rhe wiongt 4 act of the defendant, 
he must afforj an opp ortuiiiiy to the defendart, if 
so advised, to set up a title to the property supeiior 
to the one set up by t le plaint i;f himself. 1927 M.W.N. 
753=A I.R, 1927 Mad. 1185. 

Arts. 142 and 144 — Public Demands Recovery 

Act (1895), Ne.v .Act 1,1913 S. 10. 

The provisions of the new statute (Public Demands 
Act) have no reuojpective operation so .vs to extin- 
guish or mo .ify cruses of action which might have 
alic.ijv accrued by reason of f il.irc to serve tlic notice 
issueo under S. io of t ie Public Demands Recovery 
Act, for S. 36 m ist be lead aloig with S. 3 (i) . The 
pliintitT is entitled to relief on the footing that the 
sale wiaich w'.s held witiiout service of the notice 
or. the plaintiff under S 10 has not effected his title. 
72 InJ. Cas. 698=36 C.LJ. 2o8=A.T.R 1923 Cal. 
I?. 

Arts. 142 and 144 — Plea of limitation not 

taken — Court’s duty — Abandonment by pleader, 
not binding on party. 

Refusal by 1 pleader or counsel to urge a question 
of liw is a mere admission of law which is not binding 
upon the p jcy, and the party may raise the question 
in appeal alcaough not rdsed in the lower Court, 
especiilly w.aerc tnc q.iestion of limit ition obviously 
arises upon the admitted facts of the case. (1907) 
7 C.L J 152. 

^Arts. 142 and 144 — Pica barred as a ground 

of claim barred also in defence. 

A cl iim of title wliidi will be burred if put in as a 
groinJ of cliim in the mouth of an individual as 
pi ’.intiff will be equally barred even as a ground of 
defence in a suit against the individual. (1905) 7 
Bom. L.R. 773 . Bui sec 30 M, 169=17 M.L.J. 19. 

Art. 143 — ^Applicability — ^Lease in Punjab. 

Neither .Art 139 nor 143 applies to a case of lease 
in Punjab w rich gives option to lesser to eject a tenrnt 
on non-piymeni of lent. A I.R. 1941 Lih. 248 
=43 P.LR. 261=1. L.R. (1942) Lah. 252 = 197 Ind. 
Cas. 58. 

Arts. 143 and 141 — Widow awarded property 

for md.itenmce for life by arbitrators — Reversioners 
given right of possession on her becoming unchaste — 
Reversioners w iving t eir right to possession on her 
becoming unchaste — Reversioners, not deprived of 
their ligtt to possession on her death — Their suit 
for possession on her death — ^Article 141 and not 143 
applies. (1937) A.L J. i39=A.I R. 1937 All. 268 
=1937 A.W.R. 93=1. LR. (1937) All. 424=169 
Ind. Cas. 586. 

Arts. Z43 and 139 — Circumstances when Arts. 

143 and 139 would be applicable to the case of a land- 
lord and tenant under Tenancy in Madras pointed 

out. AIR. 1937 Mad. 295=45 L.W, 347=17* 
Ind. Cas. 690. 

^Art. 143— Deed by tenant— Starting point. 

Where the alienation by the tenant is evidenced 
by a deed which was subsequently registered, the 
landlord’s suit against the' tenant challenging the 
alienation is governed by Art. I 43 > **td time runs 
from the date when the forfeiture was incurred, that 
is, when the deed was executed. A.I.R. 1936 Lah. 
394 *“17 L. 403=38 P.L.R. 887 = 166 Ind. Cas. 157. 

——Art. 143— ‘ Forfeiture,* when occurs— Suit 
for posBMsion on forfeiture. 


A tenancy can be forfeited on the breach of a cove- 
nant in a lease providing in such cases for re-entry, 
or where the title of the landlord is repudiated but 
other interest owned by persons other than tenants 
can be forfeited by rule of law or by reason of breach 
of express conditions, and a person may also be entitled 
to possession on certain condicions being not perfor- 
med. The forfeiture of an estate owned by a Hindu 
widow on remarriage is an instance. 

.Article 143 is in general terms. By its terms, it 
applies to all suits for possession, when the plaintiff 
becomes entitled to possession by reason of any for- 
feiture or breach of condition. When a particular 
article is intended to be made applicable to suits bet- 
ween landlord and tenant only, it is stated to be so 
in express terms in the Lim. Act. A.I.R. 1935 Cal. 
779 = 160 Ind. C’lS. 250. 

Art. 143 — Scope. 

Relitionship of landlord and tenant not existing— 
Art. 143 does not apply. 123 Ind. Cas. 444=50 
CL J. 260=57 Cal. 289=A.I.R. 1930 Cal. 165. 

^Art. 143— Starting point. 

Claim based upon forfeiture of lease, by reason 
of alienation— Article 143 applies and time runs from 
date of alienation. 30 M.L.W'. 96o=A,I.R. 1930 
Mad. 430=58 M.L.J 89. 

143 — Forfeiture by re-marriage— Re- 
marriage must be valid. 

To succeed under Art. 143 on plea of forfeiture 
by rc-mirriage it must be established that there 
was a valid renrrrriagc, a marriage recognized by 
custom amongst the people of the caste to which the 
widow and her second husband belonged. 117 
Ind. Cas. 703=A.I R. 1928 Cal. 714. 

Art. 143 — Starting point is the forfeiture 

itself and not the date of the knowledge of the 
landlord. 

The article makes the forfeiture itself, the start- 
ing paint ; there is nothing in it about the lessor s 
kiio.vleJge, The fact that there were previous alie- 
nations which the landlord could have but did not 
take advantage of is not material, for it was open to 
him to waive such forfeitures. i 5 ^ L.W. 16^ 
AIR 1922 Mad 290=55 Ind. Cas. 380=27 ML.T. 
111=38 M.L.J 275. 

^Art. 143 — Right of re-entry If lessee aUanat®^ 

land demised— Time runs from date of alienation* 

Under a lease the lessee was to enjoy the land from 
generation to generation for purposes of tesWena 
witiiout power of alienation and in the event of suoi 
alienation the lessor would be entitled to khas posses- 
sion. The lessee sold the land and the lessor sued 
to recover possession. 

Held, that Art. 143 was applicable and the period 
of limitation was 12 years and began to run fr^ 
the date of alienation and not from the date when 
the lessee surrendered possession to the transferee. 
60 Ind. Cas. 312=24 C.W.N. 1064. 

Art. 143— Knowledge of lessor — Starting 

point. 

Under Art. 143 the starting point of limitation J* 
the forfeiture itself j there is nothing in the article 
about the knowledge of the lessor. 38 M.L.J. 275= 
27 ML.T. IXI—5 S Ind. Cas, 380. 

—Art. 143— Permanent tenancy^'Denial of 
landlord’s title— Forfeiture— Sait Ibr possession* 
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A pevson holding under a permanent tcnairc^' holds 
adversely from the day he denies his landlord’s title 
and a suit for possession on the ground of forfeituie 
by the tenant falls under Art 143. Quaere: Whether 
lime runs against the landlord from the time lie exer- 
cises his option of determining the tenancy? 57 
P.W.R. 1916=76 PX R. 1917=36 Ind. Cis. 565. 

^Art. 143 — Forfeiture — ^Waiver — Fresh act. 

A landlord con condone the forfeituie of his tenarit s 
rigitt caused by the latter’s denial of his propriet ly 
title and afterwards bring a suit for possession with 
12 years from the time when a separate and ertirely 
distinct act occisioning forfeiture occurred. 56 P.W R. 

1916=141 P.L.R. 1916=35 Ind. Cas. 235. 

— —Arts. 143 and 144 — Landlord and tenant — 
Suit for rent — Dismissal of — Fjcctment suit. 

Where a suit for rent is dismissed on the ground 
of the non-existence of the rcjutioiiship of landlord 
and tenant and a suit for possession is bioughi .''fter 
12 years, Art. 144 applies and the suit is barred. Art. 
143 does not apply to the case as there is no xelition- 
ship of 1 .'idlord and tenint. 18 C.L.J. 553=22 
Ind Cas. 28. 

Art. 143 — Tempi • tru'^tee getting p-ope ty from 

p-ivt-*ow;e in exchange for temple lands -'J ransfer 
fot val able conside ati> n— S dt by p iv le o.vncr for 
hn Jsexc VI iged. 17 M L J. 149=30 Mad. 316. 

^Art. 144. See LIMITATION ACT, ARTS. 142 

AND 144. 


iVoiu was Rs. 5,05186 and lIui tins dW i uiis t.* he 
s-iiisfied partly by a sole-deed in favour of 7 >’l < urr:>in 
properties of 6’ and partly by a bond for (he k .ioue 
of the indebtedness. A sale-deed bearing date 
January 25, 1918. was in fact executed in resptci ol 
properties valued ai Ks. 1,65,000 and by live same 
deed a mortgage was create.; on other property valued 
at Rs. 25,000. On J nuary 26, 1918, 6' executed a 
bond in respect of the residue of tJte debt. I'he emount 
of the bond was over iluec lacs of rupees. T was 
no long satisfied with this substituted ugreen tnt of 
December 8, 1919 and disputed its v.lidny. On 
June 30, 1920. he filed a suit ag.iinst S and certain 
persons chiming that the agreement of December 8, 
1919, was obt lined from him by the fraud of U'.e defen- 
dants to the suit and was null and void. No mention 
was made of the s Ic-deed. That deed had become 
operative as from its date and the properties wldcli 
it purported to convey to T were in f .ct transfeircd 
to him. The suit was compiomiscd between ilie 
parties ando.a November 7, 1921. a decree was passed 
on that. The decree set o t the terms of compro- 
mise of which the material terms were as follows : 
“ The documents, dated January 26, 1918 and Decem- 
ber 8, 1919, the possessory mortgage-deed, dated 
January 6, 1920 and the rent agreement, dated January 
6, 1920. e.xccuted by defendant No. i in favour of 
the pliiniiff shall be declared to be null and void. 
No p ity shall, in future, be competent to seek any 
remedy of any kind against the oilier party under 
those documents.” In a suit, by 5 to recovery the 
promissory notes left by him' with T as secuhty on 
for safe custody : 


Art. 145. 

Synopsis. 

1. Applicability and scope. 

2. Deposit and loan. 

3. Depositary. 

4. Movable property. 

X. Applicability and Scope. 

" —Arts. X45 and 48-A — Suit to recover shares 
pledged in specie. 

Where the shares are lodged witli the bank as security 
for the debt, a suit for their recovery by the pawnor 
in specie form either the bank or from the person to 
whom they have been sold is governed either by Art. 
48-A or Art. 145. AIR. 1942 Mad 386=55 L.W. 

? 0=I942 M.W.N. I29=(i942) 1 M L.J. 274=206 
nd. Cas. 539< 

—'—Arte, Z45 and 49 — Scope. 

The pi .intilTs father had given to the defendant 
an album oontiining valuable postage st.'unps to be 
taken to England with the object of selling the same 

iZ more. The defendant took the 

ubum to ^gtod, and in spite of the repeated demands 

fiber, he neither returned it nor 
mid its price after his return to India. The plaintiff 
insucuted a suit for the recovery of the p^atelic 
album or its price : 

HeliL that the article ^plicable was Art. 145 fArt 
137 * Bhopal Lim. Act), and not An. 49 (Art. 40 
Bhopal Lim. Aa). (1940) 188 Ind. Cas. 437 (BhopalJT 

— ^Aita. 145 aad 49— AppUcnbUlty. 

One St a contractor, was being financed by one 
T for purposes of his business. On December 31, 
19x7* an apeemenc was drawn up between them, 
the effect of whidi was that the sum stated to be due 


Held, that Art 145 and not Art. 49 applied and the 
suit was well within time. (1938) A.L.J 264=4 
BR. 4 o8=A.I.R. 1938 PC. 110=1938 OWN 
299=47 LW. 649=(i 938) M.W.N. 390=32 S.LR. 
426 = 173 Ind. Cas. 612 (P.C.). 

——Arts. 145 and 49 — Government Ptomissory 
Notes belonging to joint family of two brothers given 
as security for service of one brother — Partition — 
Government Promissory Notes allowed to continue 
as security — Other brother acknowledgcng receipt 
of his share in them — Brother’s iciirimeni from 
s rvice and death — Heirs of other brother suing the 
heirs of this biothcr for their sh. re : 

Held, that the character of the tmsaction in so 
far as it was a deposit was not altered, and the person 
in whose hands the thing deposited come by virtue 
of his succeeding to the estate of the original deposit- 
ary, became a depositary within the me;tning of An. 
145, The suit w s governed by Art. 145 and not by 
Art. 49 58 CLJ. 502=A.IR. 1934 Cal. 87=61 C 
119=150 Ind. Cas. 398. 

^Arts. 145 and 49 — Knitting micliine was pur- 

ch sed by the plaintiff and in consideration of the 
selling price a promissory note was executed. Vendor 
did not deliver the machine and contended tJiat he 
hid a seller’s lieu till the amount is recovered. 

Held, Art. 49* Lim. Act and not Art. 145 is appli- 
cable. 1934 M.W.N. 1291. 

—Art. X45— DeiHxalt with employer as security 
for good conduct. 

Article 145 <IO€S not apply to a suit by a leg 1 repre- 
sentative of a decdied employie for the return of a 
sum of money deposited by the deceased with the 
employer as security for good conduct because in such 
a we no cause of action vises at the date of deposit 
and tlw Lim. Act provides for time running onlv 
after the cause of action has arisen, ao PL 

6 B.R. 152-A.I.R. 1939 Pat. 688=185 Ind Cas 
336. T 
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Art. 145 — Money deposited as security for 

appointment — Limitation. 

Arc. 145 of tire Lim Acc. applies to a suit to recover 
money J.;p3iiteJ by t'.i.* pUintiiV as a security for his 
appointment as Ta'asildar under the Court of Wards. 
55 Ind. Cas, 515 (Cal.). 


Art. 49 applicable. 69 Ind. Cas. 900=26 C.W.N. 
772=A.I.R. 1921 Cal. 416. 

— " A rts. 145 and 49 — Entrustment of jewel 
for raising loan — ^Loan repaid but jewel not 
returned — Suit for recovery of same — Limi- 
tation. 


—Art. 145 — Alienation by pawnee— Suit to 
recover damages by pledger, for pledgee’s coaver- 
sion of pledged article is either governed by 
Art. 14s or Art. 115 — Article 36 has no application. 

A suit brought by the pl.'dg.'r for wrongful con- 
version by tic pledgee of pledged article witnin three 
years from the date of the alleged sale amounting to 
conversion, is well within time wh:ther the suit be 
reg rJeJ as one for redemption governed by Art. 
145 or as one foi damages for breach of contract 
governed by Art. 115. Article 36 has no application 
to such a suit. 122 Ind. Cas, 37 = 30 ML.W. 898 = 
A I.R. 1930 Mad. 364. 

—Art. 145 — Suit for price of article — Suit for 
recovery of gold deposited or its value — Article 
applies even though property is not recovered 
in species. 

The plaintiff sued for refund of certain gold and 
silver kept in the custody of the defendant or in lieu 
of the price thereof His case was that he handed 
over two tolas of gold and some silver ornaments to 
the defendant for miking some ornaments but the 
defendant never made the ornaments and refused 
to return the gold and silver. The defendant pleaded 
limitation, 

Held, that Art. 145 applied and the suit was not 
barred as Art. 145 merely applies even when property 
is not recovered in species. 

Held further, that the mere fact of possession by 
the depository after demand becoming wrongful 
does not take the case out of Art. 145. 7 C.W.N. 476; 
23 C.L.J, 145 and A I.R. 1921 Cal. 416, Foil. 107 
Ind, Cas. 473=A.I.R. 1929 Cal. 143, 

Art, 145 — Refusal to return by pawnee. 

When goods are deposited, the article applicable 
is Art. 145 i and the mere fact thit the depositor 
demands the thing and the depositee refuses to return 
the same does not mike Article 49 applicable to the 
case. Art. 145 is not governed by Art. 49. 26 Bom. 
430=33 Mad. 56, Foil. 116 Ind. Cas. 468=6 Rang. 
547=A.I.R. 1928 Ring. 309. 

^Art. 145 — Suit for value of moveable —Depo- 
sit. 

The rule of Hmitition applicable to a suit against 
a depository to recover moveable property even when 
the property is not recoverable in specie, is that con- 
tained in Art. 145 of the Limitation Act. 7 C.W.N. 
47^ > 31 C. 519, Foil. 20 C.W.N. 232=23 C.L.J. 

145 =34 Ind. Cas. 959. 

^Art. 145 — Suit to recover deposit refused 

to be delivered on demand — ^Article 145 applies. 

All actions for the recovery of a deposit of movable 
property are comprised within Art. 145 and no excep- 
tion is made as regards deposits where demand and 
refusal make the continuance of possession unlawful. 
Further a deposit is one of the species of bailment*, 
Md bailments are of two kinds voluntary and in- 
volunt '.ry. Where the depository dies and the deposit 
passes into the hands of his widow or son the latter 
becomes an involuntary bailee and a suit to recover 
the deposit from such involuntary bailee is governed 
by Art. 145. The fact of the possession by the deposi- 
tory after demand being wrongful does not make 


A suit for the recovery of a jewel entrusted to a 
third person for raising a loan thereon, after such 
loan has been obtained and repaid and return of the 
same refused is governed by Art. 49 and not by Art. 
145, and the period of limitation is three years from 
the date of refusal to xeturn the same ; mere silence 
after notice demanding return is not refusal for pur- 
poses of limitation. 35 Mad. 636=(i9ii) 2 M.W.N. 
190 = 10 M.L.T. 572=22 M.L J. 152 = 12 Ind. Cas. 
207. 


Arts. 145 and 49 — Suit by depositor for return 

of deposit — Demand and refusaL 


In a case of deposit of moveable property, whether 
there has been a dem md and refusal or not, a suit 
for its recovery falls within Art. 145, and Art. 49 
is not applicable. Obiter . — A deposit is a gratuitous 
bailment, and the bailee or depositee is bound to 
return a mere deposit for safe custody at any time 
irrespective of the time specified in the contract. 
[Obiter in 9 M L.J. 51, not followed.] (1909) 20 
M.L.J. 41=33 M. 56=7 M.L.T. 282=5 Ind. Cas. 1. 

Arts. 145 and 148, 49 — Deposit of moveables— 

Demand and refusal, etf ect of 


A suit against a depository of moveables is governed 
by Art. 145 and the fact that the depository refused 
to return will not take the case out of the article on 
the principle that a man entrusted with property 
for safe custody cannot better his position by wrong- 
fully dealing with it. (1902) 26 B. 430— 4 Bom. L.R. 
72. 


— — ^Art. 145 — Suit against person in possession. 

Article 145 and not Art. 48 governs a suit for the 
recovery of jewels deposited with the deceased son 
of the defendant and alleged to be with the defend^t 
after the son’s death. 84 Ind. Cas. 1026=20 M,L.W. 
758 = 1925 M.W.N. I43=A.I.R. 1925 Mad. J85. 

— — ^Art. 145— Scope. 

Article 145 covers a case of deposit more than jhe 
depositum of Roman Law. 72 Ind. C^. 842—17 
ML.W. 467=32 M.L.T. 217=1923 M.W.N. 284= 
A. I.R. 1923 Mad. 578=44 M. L.J. 43i- 

^Arts.145 and 49— Suit for recovery of pictures 

and manuscripts. 

A suit recover pictures and manuscripts a* 
Ordinarily governed by Art. i45 i^ut when they arc 
not returned on demand Art. 49 would go^ftn ^ 
suit and time runs flora date of refusal. 41 AH. 6« 

17 A L.J. 888=1 U.P.L.R. (AU.) 95=55 
45- 


^Art. 145 — ^Deposit of goods. 

A suit to recover deposited goods is gvemed by 
Art. 145. (1917) M.W.N. -587=6 L.w. 401=33 
M.L.J. 577=42 Ind. Cas. 5I9- , 

[On appeal 41 Mad. 620=34 M.L.J. 399—44 ht®* 
Cas. 95.] 

2. Deposit and loan. 

•Art. 145 — Deposit — Meaning of. 


Meaning of the word “ deposit ” in Art. 145 dis* 
ussed. 188 Ind. Cas. 437 (Bhopal). 
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Art. X45 — ^Deposit and loan — Deposit of 

jewellery — Article 14$ applies. 

A deposited his jewellery with his friend B at the 
time of B's mirriage to be used by him for the purpose 
of the wedding on condition that it would be returned 
whenever A asked for it. 

Held, that the transaction was deposit and not a 
loan and the mere fact that B was allowed to use the 
jewellery did not take the transaction out of the category 
of deposit as that expression is used in Art. 145. 31 
P.L.R. 907—129 Ind. Cas. i99==A.I.R. 1930 Lah. 

913. 

- — Art. 145— Loan of ornaments. 

The word “deposit” does not cover a transaction 
of the nature of a loan . 

Where A lent some ornaments to B used by the 
latter in a religious procession. 

Held, that the transaction was a loan and not a 
deposit and Art. 145 did not apply. 7 O.W.N. 769 = 
126 Ind, Cas. 682=A I.R. 1930 Oudh 395. 

Art. 145 — Deposit or Loan. 

(Per Sesha^iri Iver,J.) There is only a thin difference 
between a loan and a deposit ; where the arrangement 
is that the money handed over is to be paid to a third 
party on demand or oa the happening of a specified 
event the transaction is a deposit and not a loan. 
(1916) I M.W.N. -206=19 ML.T. 2375=34 Ind. 
Cas. 347. 

Art. X45 — “Deposit" meaning — Previous 

Limitation Acts. 

“Deposit” in the Limitation Act, 1908, has the 
same meaning as in the previous Limitation A«s 
and means a of goods to he returned in specie 

(d.’posiruffi of Romm Law). 37 Mad. 175=24 
Ind. Cas. 852. 

Arts. 145, 49, X15 and 120 — Deposit — ^Loan — 

Debtor — Executor — Assets 

K made over certain Government securities to / 
to be kept by him in deposit and if necessary to be 
used by him for raising funds wherewith to pay pur- 
chase money of a house, /was to draw the inter-si 
accruing on the securities, fiom time to time and pay 
the same to K : and in case / had occasion to pledge 
or sell the securities, he was to redeem or replace 
the same on being requited to do so by K. 

Held, {HilLJ.i dissenting) : — ^The transaaion was 
a deposit and not a loan and so is governed by Art. 
X4S. Even if the transaction amounted to a loan, 
inasmu^ as I wash’s executor and acted as such, 
the equitable doarine that a debtor executor is aocoun- 
table for the amount of his debts as assets in his hands 
wo^d apply, and the plaintiff as administratrix of 
K having instituted the suit within two years of her 
appointment was not barred Per Hill, J.— The tran- 
saction was not a deposit. Either Art. 49 or Art. 
11$ or Art. xao would apply. There is nothing 
in Ss. 5 to 2$ whid) gives to the above equitable 
doarine the effea of suspending the running of the 
statute and which controls or modihes the rule enacted 

by S. 4. (1904) 8 C.W.N. 500=31 C. 519. 

—Art. 145 — Deposit or loan of Government 
•ecurltles. 

Art. i45i governs the case of a deposit of Govern- 
ment securities, even if the transaction is considered 
MS loan of sudi securities and not merely as a deposit. 
(1903) 7 C W N. 476. 


3. Depositary, 

Art. 145 — Depositary’s depositary. 

A depositary’s depositary is not contemplated 
in the Limitation Act. A. I.R. 1940 X^h. 254 = 
191 Ind. Cas. 330. 

Art. 145 — Property of one handed to 

another — Depositary. 

Where one man’s property is handed by that man 
to another, be becomes a depositary of it, unless of 
course there is something in tlie terms of that handing 
over which would prevent his being treated as a 
person with whom it was deposited at all. 58 C L.J. 
502=A.I.R. 1934 Cal. 87 = 61 C. 119=150 Ind. 

Cas. 398. 

Art. 145 — Supratdar of property attached — 

If depositary. 

When the Court orders a supratdar to deliver the 
property attached to the objector holding that it belonged 
to the objector, the supratdar becomes depositary 
for the objector on tlic date of the order and Art. 145 
governs the suit by the objector. 75 Ind. Cas. 787 = 
A. I.R. 1924 Nag. 12. 

4. Moveable property. 

^Art. 145— Words “ moveable property ” in Art. 

145 cannot be said to include money deposited. A I.R. 
1944 All. 24i=(i944) A L.J. 339 = 1944 A.Vv'R.. 
(H.C.) 175 = 1944 O.W.N. (H. C.) 252 = 1. L.R. (1944) 
All. 554. 

Art. 145 — *' Moveable property ” — “ Deposit *’ 

whether includes money. 

Per Mookerjee. ./.—The term “moveable propeity 
as used in Art. 145 includes money and is not restricted 
in its application to cases where property is recoverable 
in specie. If a Government promote 01 a sum ofmoncy 
is delivered to be held as security for the performance 
of some engagement and upon the express or implied 
understanding that the tiling deposited is to be restored 
to the oumer as soon as the engagement has been 
fulfilled, the person with whom the deposit has been 
made may rightly be treated as a dcpisitory within 
the meaning of An. 145. 31 C. 519 j 12 C. 113, 
Foil. Per //o/»«weet/, J-— A return of deposit made 
in current coin is a return in specie, the term specie- 
meaning, when applied to money, current coin of the 
realm as opposed to bullion. (1907) 6 C L J. 535. 

Art. 146 — Mortgage of oil-well — Further 

advance. 

A mortgage of an oil-well was executed in 1875, 
while in 1879 the mortgagor received a further advance 
and executed a document to evidence the same. The 
nature of the second transaction was in dispute, the 
mortgagor contending that it was a further charge 
and the mortgagee tiiat it was a sale. A suit for 
redemption of the mortgage was brought in J908 : 

Held, that if the tr.insaaion amounted to a sale, 
the vendee was in adverse possession for over twelve 
years and that if it was a moitg ige the right to redeem 
accrued more than 30 years befoic suit and that in 
either case, the suit was barred, i L.W. 695=24 
Ind. Cas. 3io(P.C.). 

^ArC. X46-A— Adverae poiMtaion against 

municipality. 

A municipality loses its right to demand t' e removal 
of an encroachment and to recover the land encroached 
upon if a suit for possession of the land is not insti- 
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tutcd on its behalf witltin 30 years of its having been 
dispossessed of it. A I R. 1941 Pesh. 76=196 Ind. 
Cas. 648. 

Art. 146-A— Adverse possession against 

municipality — Street encroached upon — En- 
croachment on public street for 30 years — 
Municipality’s rights barred. 

'fae pliintiff who encroached upon a portion of 
a pihlic scicct by bailjing upon it, was called upon 
by th-' Mmicipility to remove the ob- 

struction, after 30 years under S. 122 of the Bombay 
District Municipal Act. In the suit by the plaintiff 
to restrain the Municipality from removing the obstruc- 
tion,. 

Held, that the defendant Municipality could take 
no action under S. 122 of the Act after 30 years to 
remove the encroachmint, it having been barred from 
filing a suit for the possession of the site encroached 
upon, the site was no longer a part of tl\e public street 
bat belo:ig:a to the plaintiff 22 Bom. LR 951, Poll. 
64 Ind. Qis 202=46 Bom 335=23 Boro. L R. 1028 = 
A. I R 1922 Bom. III. 

Art. 146-A — Applicability — Construction and 

scope. 

Arcs. 146-A and i42— The words dispossessed ” 
or “ discontinued the possession ” in Art. 146-A 
cannot be deemed wide enough to include a case of 
being kept out of possession. These words must 
be given the same meaning as in Art. 142 
and the absence of the words “w.ile in 
possession of the property” in Art 146-A cannot 
be taken to indicuc that prior possession was 
not contemplated. Article 146-A applies only where 
the local aat'iority suing has been dispossessed or 
has diiContinueJ its possession : in other words, 
it contemplates prior possession of the land by the 
local authority which it subsequently loses by reason 
of any act done by the defendant or otherwise. The 
article can obviously have no operation in a case where 
the local authority is found not to have been in possession 
at all The only effect of the special provision cn cted 
in Alt. 146-A in favour of a local authority is that if 
the locil authority was previously in possession it 
could cl nm 1 U) g?rb:riod of 30 ye irs witiin wh'ch 
to bring a suit. But where this was not the case, 
evidently the sho.ter period of 12 years limitation 
would apply. 

The plaintiff Union Board, a local authority con- 
stituted under the Ben. Village Self-Government 
.Act of 1919 instituted a suit against the defendant in 
respect of a strip of land which it claimed as part 
of a public road vested in it. Its case was tlaat the 
defendant had encroached upon the disputed land 
by putting up certain sheds over it. and it accordingly 
asked for removal of the encroachment and also for 
a perm'nent injunction to restrain further encroach- 
ment by the defendant. The defendant was found 
to have been in possession from before the date of 
establishment of the Union Board and the suit was 
brought more than 12 years after the date of the 
establishment of the Board : 

Held, that the suit for possession by the Board 
was governed by Art. 144 and not by Art. 146-A 
and was barred by limitation i 

Held, also that S. 23 had no application. 73 C.L.J. 
6o8=AI,R. 1942 Cal. 151=45 C.W.N. 802=200 
Ind. Cas. 386. 

—Art. X46-A — Applicability — i^ipUcatioii under 
3^4 (i)f Calcutta Municipal Act, 


Article 146-A, Limitation Act, applies only to suits 
and an application under S. 364 (i), Calcutta Munici- 
pal Act, not being a suit, the article does not apply 
tort. A I.R. 1939 Cal. 470=40 Cr. L.J. 870=184 
Ind. Cas. 189 (i). 

[-.Art. 146-A — Declaratory suit against munici- 
pality — Government, if a necessary party. 

The Govtmment is not necessary patty to a suit 
brought against a Municipality for a declaration of 
title by adverse possession to a part of a roadway. 
It m.ay be dcs'rable that Government should be 
impleaded though different considerations will arise 
limitation as against Go%'cmment being 60 years 
but the suit cannot fail merely on account of the 
plaintiff’s omission to implead the Government. The 
effect will merely be that the decision will not be 
binding upon Covernment and will operate only 
as a declaration of the pliintifTs title as against the 
Municipality. AIR. 1942 Pat. 42=8 B.R. 404= 
7 C L T. 38 = 198 Ind. Cas. 271. 

Art. 146-A— Effect of. See MADRAS ACTS 

—DISTRICT MUNICIPALITIES ACT (4 
OF 1884.) 12 M L.J. 37=25 M. 635. 

ft 

— Art. 146-A — Biterpretation — “ Road ” used in 
Art. 146-A — Meaning of. 

The expression “ road ” or highway ” has been 
considered in many cases in Engl.nd and it seems 
that the interpretation put there, is not confined to 
the portion actually used by the public but it extends 
also to side lands. A too narrow meaning cannot be 
put on the expression “public street” or “road” 
in Art 146-A, as it is intended to safeguard the interest 
of public bodies which are not expeaed to be as 
vigilant over their rights as private individuals 
“Road” in that article includes the portion which 
is used as road as also the lands kept on two 
sides as parts of the road for the purposes of the road. 
113 Ind Cas. 24=32 C.W.N. 396=A.I.R. 1928 
Cal. 485. 

Art. 146-A — Limitation against munici- 
pality — Starting point. 

Possession, provided it is not permissive or in the 
alternative discontinuance of possession by ^ 
m'unicipality is quite sufficient to make limitation 
run agiinst the municipality. An open assertion 
of hostile title is not necessary to start limitation under 
Art. 146-A. A.I.R. 1941 Pesh. 76=196 Ind. Cas. 
648. 

^Art. 147 — Applicability — ^English mor^ge 

executed prior to 1-4-1930 — Suit after I 93 ** 
by mortgagee — Limitation. 

Under S. 67 (a) of the Transfer of Property Act, 
as amended in 1929, the right of an English raort^gM 
to sue for foreclosure has been taken away and his 
suit on the mortgage eaxmot be regarded as a suit 
for foreclosure or sale within the meaning of Art. I47> 
Limitation Act. His suit would now fall under Art 
132. But a suit on an English mortgage execute 
prior to 1-4-1930, is outside the scope of the amend- 
ment by reason of the saving clause in S. 63 of the 
Amending Act of 1929 and will therefore be governed 
by Art. 147. 227 Ind. Cas. 135=48 Bom. L.R. 
327=A,I.R. 1946 Bom. 499. 

Art. 147— Applicftbility. 

A suit to enforce English mortgage not bei^ 

8 suit " for foreclosure or sale ” but tRtog one tor 


2077 


LIMITATION ACT (1908), AK I. 147. 


2078 


sale only is soverned by Art. 132 and not Art. 147- 
A.I.R. 1942 Cal. 153=74 C.LJ. 61 “46 C.W.N 
33=1. L.R. (1942) I C^. 326=201 Ind. Cas. 353. 

^Art. 147 — Applicability — English mortgage. 

Suits for foreclosure or sale of a mortgage in the 
English form fall within Art. 147. A.I.R. 1942 Mad. 
628=55 L W. 4i7=(i942) 2 M.L.J. 406=I.L.R. 
(1942) Mad. 851 =207 Ind. Cas. 49. 

^Art. 147 — ^Applicability. 

Art. 147 applies not to foreclosure proceedings 
under the Regulation but to such suits for foreclosure 
as under the law then in force could be brought. 10 
A.L.J. 522 = 17 Ind. Cas. 467. 

— — ^Art. 147 — Applicability and scope. 

Article 147 is only applicable to a suit on an English 
mortgage, that is to say, a suit in which the plaintiff 
is entitled to claim either foreclosure or sale. 30 
Mad. 426 (P C.), Pol.. 95 Ind. C^. ioo=A.I.R. 
1926 All. 551. 

Art. 14; — Applicability and scope. 

Article applies to English mortgages only as 
defined in Transfer of Property Aa, S. 58. 30 Mad. 
426(P.C.). boll. 94 Ind. Cas. 849=48 All. 302 = 
24 A L J. 295=A.I.R. 1926 All. 493. 

— ^ — ^Art. 147— -When applicable — Only to English 
mortgaees. See LIMITATION ACT, ART. 132. 
II C.W N. 1005=4 A.L.J. 625=9 Bom LR 1104 = 17 
MLJ 444 = 6 C.L.J. 379=30 M. 426=34 I.A 186 = 
2 M L.T. 333 (PC). Over-iulmg 25 M. 220 (F.B.) ; 
also 16 M L.J. 53. 

^Art. 147— Applicability— Special Bench, 

powers of4 

A special Bench to which a question involving 
the reconsideration of a decision of a Full B(.nch 
was referred cannot consider the correctness or other- 
wise of a decision of a Full Bench on another question 
not referred and which was raised in the course of 
the argument before the Special Bench. In the 
present case which came from the Sambalpur 
District : 

Held, that the Full Bench ruling in 14 C. 730 
applied, and that the suit which was for the foreclosure 
of a mortgage by conditional sale was governed by 
Art. 132 and not by Art. i47> and having been insti- 
tuted more than 12 years after the due date was barred 
by limitation. The special Bench gave effect to the 
plea of limitation although it was never raised in cither 
of the Court below nor even in the memorandum 
of appeal to the High Court, and was taken for the 
&st time before the Special Bench, the Majority 
being of opi’'ion tliat the point arose on the face of 
the pUint and there w-is no question of fan of the 

f tlaint and there was no question of fact to be enquired 
nio enable the Court to dispose of it. (1907) ii 
C.W.N. 959=6 C.L.J. 237=34 C. 941 (S.B.). 

^Arta. *47 aod 148— Umiution for redemption. 

Mortgsge-deed providing for redemption after 
2 ycait— In default mortgagee to take posession 
and appropriate profits first towards interest and 
balance towards princip I— Mortgagee taking posscss- 
sion, on failure of payment by mortgagor— Suit for 
redemption : 

Held, that the pauivs contemplated payment at 
any time after pi^siion bad been given and that 
the limitation pe iou for redemption was sixty years 
from the e*piry of the nipulated period of two ywi. 


A.I.R. 1940 Oudh 428=1940 O.W. 897=1940 A WR 
396 = 1940 R.D.466-190 Ind. Cas 828. 

Art, 147— English mortgage— Limitation 

for redemption sale or foreclosurc« 

The period of limit tion for a suit for fo!tclo':iirc 
or sale, or fo.- the redemption of an English mortg .gc 
is 60 years under Arts. 147 nd 148 respectively 
82 Ind. Cas. 399 -20 M.L.W. 153= A.I.R, 1924 
Mad 736. ^ 

■““Art. 147 — Decree for possession — No cxe- 
cution— No fresh starting point by reason of 
the decree — Adverse possession. 

The m re fact that a dec ce was passed forposscssion, 
will not give a fresh starting point as t gainst tl.e judg- 
ment-debtor who holds adversely to the decrcc-holdei- 
Possession fo: a pc iod of 12 yea *s will give an .abroh tc 
title if the execution of the decree for possession 
is barred. 8 B L.R 540, foil A mortgagee is entitled 
to b ing his suit for foreclosuie or s.alev within the 
period mentioned in Art 147 to crt.bmh his title 
as ag.inst tlie moitg.:gor or his successors in title, 
but is bound to come in within 12 years to vine'icue 
his title to land as agiinst third pa ty in ac'vcrsc 
possession who does not claim under the moiigagor 
2 N W P H.C. 223, approved. {1902) 25 A 35 = 
1902 AWN. 175. 

Art. 14T — Suit for contribution — Redemption 

by one 4>f several mortgagors — Such mortgagor 
not mortgagee. 

A co-mortgagor who has redeemed property is not 
a mortg.igee within the me. ning of Ait. 147, and a 
suit for contribution by him is governed by Art 132 
and not by Art. 147. (1904) i A.L.J. 276. 

Art. 148. 

Synopsis. 

1. Acknowledgment. 

2. Applicability and scope. 

3. Co-mortgagor. 

4. Co-owner. 

5. Onus. 

6. Redemption by subsequent mortgagee. 

7. Start of limitation. 

8. Transferee from mortgagee. 

9. Miscellaneous. 

I. Acknowledgment. 

Art. J48—AcknowIcdgment— Attestation by 

recognised agent of mortgagee— Whether saves 
limitations 

Where a suit on a moitgage was b ought more than 
sixty years after the deed and the mortgagor relied 
on an attestation in the settlement records by the 
reco^ised agent of the mortgagee within sixty years 
of the suit and showing the mortgagee expressly as 
mortgagee : y j 

that the attestation constituted an acknowiedg- 
ment of the mortgagor’s liglit to redeem. A.I R. 

1933 lah. 345 - 14 E. 587=34 P.L.R. 862-147 Ind. 
Cas. 1174. 

““Art. 148— Acknowledgment by co-beir. 

An a^nowledgmcnt nude by one of the heirs of 
the moit^gee who hsve divided the mortg:^ property 
among themselves without the cxmient of the mort- 
gagor IS binding on him or his heir so far as regards 
the property in his pesfenfon thmi^ It may not be 
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binding on the co-hcirs of the mortgagee. 32 Bom. 
LR. io 96=A.I.R. 1930 Bom. 466 (F.B.)=54 Bom. 625 
-128 Ind. Cas. 417. 

^Art. 148— Acknowledgment after limita- 
tion — Period of limitation not extended by 
such acknowledgment. 

A mo tgigor sued to redeem and recover posses- 
sion of pi lint property alleged to have been mort- 
g ged by his ancesto: in 1799. The mortg.igor relying 
on an acknowlcdgm.'nt of 1865, brought the present 
suit on I2di August, 1924. 

Held, that tlic mortgigor’s right to sue for redemp- 
tion of the mortgige was barred on ist January, 1862, 
and the acknowledgment, dated 8th September, 1865, 
would not extend the period of limitation as the 
acknowledgment ought to hive been mide in writing 
within 60 years from the date of the mortgage. The 
remedy and the right of the mo tgagor having been 
extinguished, nothing contained in the subsequent 
Limitation Act would affect the operation of the 
previous enactments. 122 Ind. Cas. 862»3i Bom. 
L.R. 1287=A.I R- 1930 Bom. 55. 

Art. 148 — Acknowledgment after limi- 
tation— Period of limitation not extended by 
such acknowledgment. 

In 1916 a suit was filed by plaintiff to redeem and 
lecover possession of property said to have been 
mortgiged by a mortgage deed of June 8, 1761. The 
plaintiffs relied upon an acknowledgment said to have 
been mide by the descendants of the mortgagee in 
1858 in order to save his right from the bar of limi- 
tation. 

Held, that the acknowledgment, assuming there 
was one in 1858, having been given more than sixty 
years after the date of the mortgage did not save 
limitation and the plaintiff’s suit was barred under 
Limit -tion Act (9 of 1871) which applied to the case 
27 Cal. 1004, Rel on. 87 Ind. Cas. 699=527 Bom. 
L.R. 467=A.I.R. 1925 Bom. 339 - 

— —Art. 148 — ^Acknowledgment — Must point with 
certainty the disputed liability. 

Where in a rent note of 1878 given by the sub-mort- 
gagee to the mortg gee, the property was described 
as “the propoi-ty mortgaged to you.” 

Held, that the sub-martgigec’s signature on the 
rent note cannot me m an acknowledgment of liability 
to be redeemed by the original mortgagor. 70 Ind. 
Cas. 905=24 Bom. L.R. 713=46 Bom. iooo=A.I.R. 
1922 Bom. 356. 

2. Applicability and scope. 

^Art. 148 — Applicability. 

See T. P. ACT (IV OF 1882), Ss. 100 AND 91. 
(1948) I ML.J. 284=A.I.R. 1948 Mad. 412. 

Arts. 148 and 144— Applicability. 

See LIMITATION ACT, ARTS. 144 AND 
148. 

^Art. 148 — Applicability — Invalid usufructuary 

mortgage and subsequent sale of property not alienable— 
Transactions not challenged and vendee left in posses- 
sion for over 12 years— Effect— Equity^ of redemption— 
If subsists — Suit for possession by heir of mortg^or— 
Limitation. See LIMITATION ACT, ARTS 144 
AND 148. 26Pat. 7I7=A I.R. 1949 P‘it I 97 - 

^Art. 148— Applicability — Simple mortgagee pur- 
chasing propert^m execution of own decree and gettmg 


possession — If in possession as mortgagee — Suit against 
for possession by mortgagor’s heir or representative— 
Limitation. See LIMITATION ACT, ARTS. 142 
AND 148. A.I.R. 1950 Pat. 206. 

Art. 148 —Applicability — Suit to recover pos- 
session of mortgaged property, by virtue of S. 9 
of U.P. Debt Redemption Act — Mortgage more 
than 60 years old. 

A property comprised in a usufructuary mortgage 
more than 60 years old was sought to be recovered 
on the ground that by virtue of the help afforded 
by the U.P. Debt Redemption Act, the whole of the 
mortgage money had been paid off. On a plea that 
it was barred by Art. 148 of the Limitation Act : 

Held, the suit is not governed by Art. 148 for the 
right to recover possession did not arise until the Court 
determined the question of the mortgage money 
being paid off and when that was done, the suit was 
really a suit to rccovei possession against the defen- 
dant as trespasser. 1946 A.L.J. 175 = 1946 A.WR. 
(H C >406=1946 R.D. 193=1946 A.L.W. 36 i=A.I R. 
1946 All. 400=227 Ind. Cas. 541. 


^Arts. 148 and 134 — Applicability and scope. 

Close perusal of Art. 134 would show that it was 
brougat into existence with the object of filing suits 
for possession of propeities previously mortgaged 
and subsequently transferred by mortgagees etc. 
in excess of their rights. If a mortgagee did not 
exceed his rights, he would be assigning his mort- 
gagee’s interest alone and in that case, obviously 
Art 148 and not Art. 134 would be held to be appli- 
cable. (1938) M.W.N. ii7=(I938) i M.L.J. 101= 
A.I.R. 1938 Mad. 394 = 180 Ind. Cas. 468. 


—Art. 148 — Applicability— Tenant mortgaging 
holding — Subsequent sale to third person— Suit 
by vendee for possession subject to redemp- 
tion. 

A mortgage was created by a tenant of his holding 
and subsequently the holding was transferred by way 
of sue to third person. A suit against the rnotigagee 
for possession of the property subject to redemption 
was instituted by the vendee. It was intended 
by the mortgagee that the mortgage was invalid and w 
action for possession could not succeed for 
that it was brought beyond twelve years and was, 
therefore, barred by limitation : 

Held, that the position of the defendant was 
of a mortgagee and, therefore, the n^t to red^ 
was not extinguished until a period of 60 years 1^ 
elapsed under Art. 148. A.I.R. 1936 Pat. 3 
B.R. 276=160 Ind. Cas. 1066. 

— ^Art. 148— Applicability— One ro-sharer re- 
deeming entire mortgage— Suit by other co-^^er 
for his share— Article 148 does not apply. (i 93 iv 
8 O.W.N. 637=132 Ind. Cas. 261. 

Art. 148— AppHcabiUty ^d scope— 

against redeeming mortgagor— Redeemingmort 
gagor becomes a mortgagee as regards 
mortgagor’s share— Article applieso 

A redemption decree was obtained by all. 
gagors, but the redemption money w^.P“d 1^ J_ 
some of them. The mortgagors making the 
ment were recorded as mortgagee m revenue 
in respect of a portion of tlus mortgaged 
and in respect of the remaming as 
Representatives of the mortgagors not makmgtne 
deposit sued for recovery of their shares on propor- 
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tionate payment within sixty years from the original 
mortgage. 

Held, that tile position of those mortgagors who 
did not pay the mongage-moncy remained that of 
mortgagors, while that of those who paid the share 
of others became, of mortgagees and the sixty years’ 
rule was not cut down by the mere fact that some of 
the mortgagors had effected a redemption. The 
suit therefore, was not barred by limitation. 113 
Ind. Cas. 832«=A.I,R. 1929 All. 100. 

Art. 148 — Applicability — UsuAaictuary mort- 
gage. 

A suit for redemption of a usufructuary mortgage 
is in substance a suit for possession of immovable 
property, but the period of limitation for such a suit 
is that provided for by Art. 148. 100 Ind. Cas. 346= 
A.I.R. 1927 All. 311. 

—Art. 148'— Applicability— Lekha-mukbi mort- 
gage. 

Article 148 applies to mortgages of the lekha-mukhi 
variety and time begins to run from the date of the 
mortgage. 1 Lah. 21, Foil. loi Ind. Cas. 549“ 
28 P.L.R. I23»s9 L.L.J. 63=A.I.R, 1927 Lah, 828. 

^Arts. 148 and X05 — Applicability — Suit for sur- 
plus profits — Art. and not Art. X05 applies. 

A suit for surplus profits is a part of the redemp- 
tion suit and based on the same cause of action and 
ought to be tried in the redemption suit. An order 
by the Judge that it should be tried separately does 
not alter its nature nor that of the cause of action 
on which it is based, and limitation is governed by 
Art. 148, and not by Art. 105. 103 Ind. Cas. 290=5 
10 N.L.J. I42=--A.I.R. 1927 Nag. 302. 

Art. 148 — Applicability — Term for redemp- 
tion not fixed. 

Where there was no term fixed for redemption 
in the mortgage of 1849 and if there was any such 
term fixed it had not expired before titc 13th day of 
February, 1856. 

Held, that the provisions of S. 48, Oudh Courts 
Act, 1925, were inapplicable and tlut the provisions 
of Art. 148, Limitation Aa, 1908, wre applicable. 
T05 Ind, Cas, 93=4 O.W.N. SSa^A.I.R. 1927 Oudh 

457- 

_ — Art, 148— Applicability and scope — Suit 
against unauthorised redeemer— Article does 
not apply— Redeemer's possession is adverse 
to mortgagor. 

Where two suifs were brought by A, auction- 
purchaser from B, for redemption of two properties 
mortgaged by B and in the compromise that followed, 
A agreed to pay in addition to half the moneys due on 
the two mortgages also half the amount due on a third 
mortgage n^e by B, and A eventually got possession 
of allme three prtqKities and B sued to redeem the 
third property from A. 

Held, that A did not ut the ri^ts and liabilities 
of the mortgagee by having paid the amount as he 
h^ no right of redempcloo but that he had usurped 
riglits and so had been in adverse possession and 
so Art. 148 did not apply to the case so that A's 
right was perfected on the lapse of the ordinary period 
of iimiutioo. 78 Ind. Cas. t026«A.I.R. 1926 AU. 

834. 

—Art. 148— 

A suit whidi is in essenoe one for dedatatioo oi 
title and recovery <if poaectaieo is not gove r ned by 

TO P.V.D.--« 


Art. 148 but by Art. 144. 94 Ind. Cas, 342 = A.I.R. 
1926 Cil. 910. 

Art. 148 — Applicability and scope. 

Art. 134 controls both Arts. 140 and 148. 92 
Ind. Cas. 63=23 A.L.J. 691=47 All. 803-A.I.R. 
1925 All. 707. ^ 

Art. X48 — ^Applicability and scope — Mortgagee 

not entitled to possession holding adversely — 
Time for redemption cannot be availed of. 

Where the mortgage as such confers upon the 
mortgagee no right of possession over tlie mortgaged 
land and dte possession ever since its inception has 
been that of a full proprietor, the plaintiff caimot 
avail himself of the longer pesiod of limitation provided 
for suits for redemption, for that period applies only 
if the defendant has no better title tlian that of a mort- 
gagee. 79 Ind. Cas. 39=A.I.R. 1925 Lah. 53. 

^Art. X48 — Applicability — Mahua grove. 

Mahua grove is not timber but is immoveable 
property and therefore it is governed by Art. 148 
for the purposes of mortgage and a suit for redemp- 
tion. 81 Ind. Cas. 650*=A.I.R. 1925 Oudli 108. 

Art, 148 — Applicability and scope— Sub- mort- 
gagee. 

As against a sub-mortgagee, as such, the article 
of the Limitation Act which applies is Art. 148 and 
not Art. 134. 84 Ind. Cas. 984=2 Rang. 561 = 
A.I.R. 1925 Rang. 140. 

^Art. 148 — Applicability and scope — Setting 

aside mortgage — Minor setting aside alienation 
by guardian — Art. 44 applies. 

A suit by a quondam minor to set aside an aliena- 
tion of his property by his guardian is governed by 
Art. 44 and if he cannot establish his right to possession 
without first setting aside the alienation, the suit 
for possession is also governed by that article, and not 
by Art. 148. 44 Bom. 742 and 25 Bom. 337 (P.C.), 
Foil. 89 Ind. Cas. 240=A.I.R. 1925 Lah. 619. 

—Art. 148 — Applicability and scope— Auction- 
purchaser of mortgagee’s rights. 

Article 148 and not Art. 144, governs a suit for re- 
demption against an auaion-purchaser who purchases 
the riglit, title and the interest of the mortgagee under 
a mistake that the mortgagee was the full owner of 
the mortgaged property. 79 Ind. Cas. 466=19 SX.R- 
268=A.I.R. 1925 Sind 167. 

Art. 148— Applicability and scope— Suit 

against person in adverse possession — Adverse 
possession— Is possible against mortgagor even 
when mortgage Is with possession. 

Where the land was mortgaged with possession 
'to a certain person, and that person %vas ousted from 
possession by another who remained in possession 
of the said land and dealt with it as his own for more 
than 12 years. 

Held, a suit for redemption brou^t by the mort- 
gagor or his Ic^ heirs, would not fall under Art. 
148, but would be governed by Art. X44 of the Limi- 
tatimi Act, and would fall if the persmi in possession 
succeeded in proving that his possession was adverse 
to the mortga^r for more than 12 years prior to suit. 

18 Bom. Boll. 77 lod. Cas. 125=26 O.C. 3^ = 

10 O.L. J. 2X6 = A.I.K. 1924 Oudh 40. 

— =Art. 148— ^tpUcahlllly. 

Qaim by the mortgagor for tuiplui profits received 
by onfructuBfy mortgagee. It part of a suit fbr redemp- 
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tion for which Art. 148 w5H apply. 64 Ind. Cas. 
75—26 C.W.N. i23=A.I,R. 1922 Cal. 189. 

Art. 148 — Applicability and scope— Charge 

on property. 

Transfer of Property Acr, S. 95— Cha.gc created 
by~Suit to recover propeftv bv paying charuc — Art. 
144 -nd'not 148 applies. A.I.R. 1921 Mad. 326= 
41ML.J. 501. 


^Arts. 148 and 144 — ^Applicability and scope-~ 
Mortgage— Redemption. 

^ Art. 144 of the Lim. Act. could not be invoked by 
tne mortgagee, if the mortgagor was not barred by Art. 
148 from redeeming and recovering possession of the 
mortg .gsd property. 37 Mad. 423=23 M.L.J. 339= 
12 M.L.T. 425=(i9i2) M.W.N. 854=15 Ind. Cas. 
343* 


—Art. 148 — Applicability and scope — Recovery 
of possession of family property. 


The cause of aaion for a Hindu to set aside an 
alienation of ancestral property by his fatJicr is a single 
cause of action and accrues under Art. 126, when 
the alienee takes posscs.sicn. Art. 148 does not applv. 
64 Ind. Cas. 757=24 O.C. 330=8 O.L.J. 667 = 
A.I.R. 1921 Oudh 196. 


- — Arts. 148 and 134 — Applicability — Transfer 
by mortgagee — Reconveyance — Redemption. 

Where a mortgagee transfers the properly as 
proprietor and subsequently gets possession of the 
property before his transfciec acquired a title by 
12 years, the mortgage is subject to redemption within 
the period given by Art. 148. 22 O.C. 72=52. Ind. 
Cas. 159. 


Art. X48— Applicability and scope— Mort- 
gagor getting a redemption decree but not exe- 
cuting it— Mortgage by the mortgagee as owner 
—Sale in execution thereof— Effect on the mort- 
gagor. 

In 1861 the mortgagor usufructuarily mortga.gcJ 
the property to the mortgagee and sued for redemp- 
tion v/hidi was decreed upon paj-ment of a certain 
amount but tlie mortgagee remained in possession 
as the property was not actually redeemed. In 1889 
the mortgagee mortgaged it describing himself as 
absolute owner and the property was sold in execution 
of a decree on the latter mortgage and purchased 
by the decree-holder who sold it to the defendant 
in 1904. In 1915 the heiis of the original mortgagor 
sued for redemption of tlie mortgage of 1861, held, 
that Alt. 144 and not Art. 148 or Art. 134 was appli- 
cable. Art. 148 is intended to protect the interest 
of the mortgagor against the mortgagee in possession 
or tile person who holds the interest «as a mortgagee 
including tlic heirs or assigns as such. It applies 
only for redemption suits instituted against mortgagee 
or persons claiming under them and does not apply 
to suits against strangers. 18 A.L.J. 995=43 A. 
164=61 Ind. Cas. 546=A.I.R. 1921 A. 389. 

Art. 148— Applicability and scope— Pur- 
chaser of equity of redemption in part — Suit 
for redemption of another purchaser— Limitation. 

A purchaser of the equity of redempton in a part 
of the mortgaged property within sixty years of thew 
d te of tlie mortgage from another person who having 
purchased another portion of the mortgaged property 
has redeemed the entire mortgage and is in entire 
possession of the property is liable to be redeemed 
by the owner of the other moiety within the period 
prescribed by Art. 148. 40 AH. 633=16 A.L.J. 
749=47 Ind. Cas. 833. 

^Arts. 148 and 144 — ^Applicability and scope 

—Accessions to mortgaged property— Suit for. 

Upon redemption a mortgagor is entitled to take 
over the accessions to the moitgaged property on 
payment of the cost of the acquisition and a suit for 
possession of the accession is not one for redemption 
governed by Art. 148, but is one governed by Art. 
*44* J9*7"»43 Jd<J P4S.468. •• 


Art. 148 — Applicability and scope— Usufruct- ' 

uary mortgage— Redemption. 

Art. 14S applies for redemption of usufructuary 
mo.tgagc and recovery of possession even though 
part of the consideration has become void. 35 M^. 
ii4=(i9n) I M.W.N. 113=9 M.L.T. 286=21 
M.L.J. 169=9 Ind. Cas. 289. 

Art. 148 — Mortgage — Period of redempdoa 

— ^Applicability to trespasser. 

The period of 60 years fixed for redemption applies 
only to cases for the recovery of possession form a 
mortgagee but not from a person coming into posses- 
sion of the mortgaged property as a trespasser. 146 
P.W.R. 1911=232 P.L.R. 1911=11 Ind. Cas. 429. 

Arts. 148, 91 and 142— Applicability and 

scope — Mortgage— Fraud— Evidence Act, S. 92, 

Wheic in a suit for redemption of a mortgage, 
the mortgagee ple.aded that the property had been 
^.old, but the pluniifT contended that it was only a 
mortgage and that his signature was obtained on Oiat 
representation. 

Held, that for such a suit Art. 148 applied and not 
Article 91 or 142 and that the plaintiff was entitled 
to prove the fraud played upon him. 4 Bur. L.T. 
265 = 13 Ind. Cas. 375. 

—Art. 148 — Applicability and scope — Sale- 
Right of repurchase given under a separate 
document — Not enforced within time allowed — 
Nature of document — Suit for redemption — 
Maintainability of. 

A sale deed was executed in 29th Aug;ust, 1S52, 
by the predecessors of plaintiffs in favour of the prede- 
cessors of defendants. On 8th September following, 
the latter executed a document in favour of the former 
agreeing to rcconvey the property if their money was 
repaid in 9 or 10 years. The former document was 
presented for registration on the i8th and the laner 
on the 19th May, 1855. On a suit for redemption 
being brought more than six years after execution 
the court below. 

Held, that the document of August, 1852, iivas an 
out-and-out sale and the suit on the covenant contamed 
in the 2nd deed, not having been enforced wimin 
time, was barred by limitation. 12 A. 387> Foh. 
Per Sian!^, C.J.— The transaction did not ins- 
titute a moitgage but was a sale with a provision 
of repurchase. Such a transaction, although not 
common in India or England, was not 
The covenant for repurchase not having been enforced 
and the period allowed to expire, thc'suit wa.s barred 
by limitation. Per Banerjt\ J.—The transa^on was 
one of mortgage and not of sale and the suit having 
been brought within 60 years wr»s within time. Exe- 
cution of two documents, one purporting to te a deed 
of sale and another a deed of moit^ge, was common 
in this country and such transactions were always 
regarded as mortgages by way of conditional sale. 
(1910) 7 A.L.J. 484=6 Ind. Cas. 183. 

—Art. 148— Applicability and scope— WaJ^ 

^•an— Condition onablmg oo-flmivf 09 W 
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payment of revenue due to take over the share 
of a defaulter — Mortgage by conditional sale — 
T.P.Act, S. s8. 

Wiiere the Wabji-ul-arz of a certain village provided 
that if any co-sharcr was in default in the payment 
of Government revenue and any co-sha'‘er pays it, 
he will be entitled to take possession of the property, 
but will be liable to return it if the defaulter or his 
heir should repay the amount of default witliout 
interest within 12 years and not afterwards ; and that 
the co-sharcr who took possessionon payment to Govern- 
ment of revenue is not liable to render accounts for 
the period during which he was in possession. 

Held, that not withstanding the possession clause 
prescribing the 12 years period, the transaction is 
one of mortgage by conditional sale as defined by S. 
58, T.P.Act, and that the defaulter or his icpiesentative 
in the absence of a suit for foicclosure had a period 
of 60 years within which he might pay and redeem. 
1904 A.W.N. 39 "*i A.L.J. 48=26 A. 337. 

3. Co-mortgagor. 

Art, 148 — Co-mortgagor. 

A suit against a co-moitgagor who has redeemed 
a mortgage, and is, therefore, subrogated to the posi- 
tion of tire mortgagee, btou^t by Urc other mortga- 
gors for redemption is governed by Art. 148, Lim. 
Act, and time begins to run aginst the plaintifi 
from the due date of tlie mortgage. A.LR. 1943 
Bom. 191 —45 Bom. L.R. 253=208 Ind. Cas. 285. 

Art. 148 — Co-mortgagor redeeming mort- 
gage. 

A co-mortgagor who redeems a mortgage is subro- 
gated to the position of the mortgagee. A suit by 
other co-mortg gor for redemption is governed by 
Art. 148 Lim. Act, and the period of limitation com- 
mences from the time when the right to redeem accrued, 
that is to say, from tite due date of the mortgage, and 
docs not cease to run agiinst the plaintift’s merely 
because the otlicr co-mortgagors retieem tlte mort- 
gage. A.I R. 1941 Pat. 147 =21 P.L -T. 702=6 B.R. 
«64=19 Pat. 938 = 189 Ind. Cas. 855. 

Art. 148— Co-mortgagors. 

The position of a redeeming co-mortgagor is that 
of a mortgagee so as to make Art. 148, applicable to 
a suit for possession by the other co-mortgagors. 

A.I.R. 1933 All. 228=144 Inti- Cas. 152. 

——Art. 148 — Co-mortgagor. 

Position of co-mortgagor who redeems the whole 
of mortgaged property is that of a charge-holder and 
a suit by another co-mortgagor for possession of his 
share is not governed by Art. 148. A.I.R. 1933 Lah. 
91=34 P.L.R. 239 = 141 Ind. Cas. 404. 

—Art. 148 — Co-mortgagor. 

Redemption by one co-mortgagor — Suit by others 
for their shares— Article 148 docs not apply, 32 P.L. 
R. 622=A.I.R. 1931 Lah. 744=12 L. 671 = 135 
Ind. Cas. 506. 

—Arts* 148 and 144— Redemption of mortgage 
by one co-mortgagor— Suit by another co-mort- 
gagor for redemption of hit share. 

A dispute relating to a mortgage executed in 1802 by 
five brothers was referred to the Debt ConcillatioD 
Board which delivered an ward bjr whidi /f, one of 
the brothers, was made solelyreiponsible for redemption. 
A was put in ex^usive posscfsion of the mortgaged 
property and he diaebat^ the mortgage in ipop. 


A suit filed by one of the other co-mortgagors for 
redemption of his share as .against A is governed by 
Art. 148 and rot Art, 144, and time begins to run from 
the date of the redemption of the mortgage by A. 
127 Ind. Cas. 889=A.I.R. 1930 Nag. 300. 

Art. 148 — Co-mortgagor — Suit by co-mort- 
gagor to recover his share from redeeming 
co-mortgagor — Article 144 applies and not Art. 
148. 

A co-mortg Igor redeeming the whole mortgage 
does not become a mortg.gce of a portion redeemed 
belonging to the other co-owners, but becomes merely 
a cliargc-holdcr and therefore, a suit by one of the 
co-owners to recover his share of the property on pay- 
ment of his share of the charge cannot be considered 
to be governed by Art. 148 ; in such a case Art. 144 
must be applicable. 9 O.C. 91 and 6 O.L.J, 364, 
Foil. ; A.I.R. 1922 All. 410 ; 14 All. i (F.B.) ; 38 All. 
540; 40 All. 683, Not foil. 104 Ind. Cas. 400=4 
O.W.N. 713=2 Luck. 6i8=A.I.R. 1927 Oudh 347. 

^Art. 148 — Co-mortgagor. 

Co-mortgagor who redeems the whole mortgage 
does not become a mortgagee of the shares of the 
co-owners, but merely has a charge on the property. 
26 Bom. 500 and 55 Ind. Cas. 450, Foil. 92 Ind. Cas. 
980=27 P.L.R. 65=A.I.R. 1926 Lah. 238. 

^Art. 148 — Co-mortgagor. 

A co-mortgagor redeeming the whole mortgage 
does not become a mortgagee of the portion redeemed 
belonging to other co-owners ; but becomes merely 
a charge-holder, and Art. 148 of the Limitation Act 
referd only to a suit against a mortgagee and has no 
application to a suit against a charge-holder. 71 
Ind. Cas. 847=A.I.R. 1923 Lali. 311. 

— — ^Art, 148 — Co-mortgagor — Suit for possession 
by co-mortgagor is governed not by Art. 148 
but by Art. 144. 

Article 148 provides for a suit against a mortgagee 
to redeem or to recover possession of immovable 
property mortg igcd. But a suit by a mortgagor against 
a co-mortgagor to recover possession of his share 
of the mojtg igcd property is not a suit for redemption 
nor a suit for possession of immovable property mort- 
gaged. 'Hiis suit must be governed by Art. 144 and 
by Art. 148. 63 Ind. Cas. 282=1922 P.H.C.C. 129= 

6 P.L.J. 680= A.I.R. 1923 Pat. 98. 

^Art. 148— Co-mortgagor-Mortgage— Redemp- 
tion by a co-mortgagor— Other co-mortgagors can 
sue to redeem him within 60 years, 77 Ind, Cas. 
113=20 A.L.J. 6ii=A.I.R. 1922 All. 410. 

^Aft. 148 — Co-mortgagors— Redemption by 

one— Suit against charge-holder. 

A co-mortg igor redeeming the whole of the mortgage 
docs not become a mortgagee of the portion to the 
other co-owners. 26 B. 500 ; 46 C. 211 ; 41 M, 
650. 40 M. 1040 j 2 C.L.J. 546, Foil. Art. 148 of the 
Limit tion Act, refers only to a suit against tne mort- 
gage and has no applic.tion to a suit against a charge- 
holder. 55 Ind. Cas. 450 (Lah.). 

^Art. 148 — Co-mortgagor— Applicability of— 

Suit to redeem a charge under S. 95, TJ*. Act. 

Art. 148 of the Limitation Act is inapplicable to a 
suit for redemption of a charge in favour of a co-mort- 
gagor who has redeemed the whole mortgage and has 
thus obtained a charge under S. 95. T.P.Act on the 
ahare of other co-mortgagors. Such a suit brought 
more tbaa u years after the creation fif (b« fharfe ^ 
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bJirrcJ by time, under Art. 144 of the Lim. Act. 

Ctil. 111—22 C.W.N. 637=45 Ind. Cas. 783. 

Art- 148 — Co'-mortgagor — Mortgage-Redem- 
ption — Suit by one co-murtgagor agamst another. 

A suit for redemption by a co-mortgagor against 
other co-mortgagor who has redeemed the entire 
mortgages is governed by Art. 148. 38 All. 540= 
14 A.L,.J. 834 =36 Ind. Cas. 452. 

Art. 148 — Co-mortgagor— Redemption by 

co-mortgagor — Adverse possession-— Charge — 

Mortgage — Limitation. 

Whore one of the co-mortgagors redeems, under 
.1 decree passed against the mortgagors, the whole of 
the m ortgaged property, his title to the property redee- 
med becomes absolute as against his co-mortgagors 
by twelve years adverse possession. Article 148 
docs not apply to such a case, since what a redeeming 
co-mortgagor has over tlie property is a charge and 
n'>t a mortgage. (1902) 4 Bom. L.R. 178=26 B. soo. 
-■Uso 3 Bom, L.R. 6S5. 

4. Co-ovmcr. 

Art. 148— Co-owner. 

Co-owner who redeems a mortgage becomes a 
charge-holder and not a mortgagee and a suit by the 
other co-owners against him for possession is not 
governed by Art. 148. 32 P.L.R. 649=136 Ind. Cas. 
264, 

Arts. 148 and 144— Co-owr/cr— Mortgage- 

Redemption by alienee from co-mortgagor — 
Suit by others — Limitation. 

A co-owncr ledeeming the whole of the mortgage 
is not a mortgagee but a mere charge-holder and a 
suit by the other co-owners; for possession on pajTncnt 
of a proportionate part of the mortgage-money is gover- 
ned by Art. 144 and not by Art. 148. 41 Mad. 650= 
34 M.L.J. L.W 28=24 M.L.T. 22=(i9l8) 

M.W.N. 448.=-45 Ind. Ois. 867. 

5. Onus. 

Art. 148— Suit for redemption — Onus. 

-ITie burden of proof in every case lies upon the 
plaintiff to prove that his claim is w'ithin limitation. 
It is not enough for a mortgagor to merely allege that 
the mortga« was about 40 years old. He must specify 
the date of the mortgage and prove that the claim is 
not barred. by limitation. The onus is not on the 
mortgagee. 1950 A.L.J. 86=A.I.R. 1950 All. 88*= 

1950 A^.R. 189. 

Art. X48 — Sait for redemption— Limitation— 

Onus. 

In a suit for redemption the burden rests on the 
plaintiff-mortgagor to prove that the mortgage was 
made within 60 years of tlie institution on the suit. 
The mere fact that the mortgage was in existence in 
a particular year does not prove that it came into 
existence in that year. A.I.R. 1950 E.P. i57-=52 
P.L.R. 75. 

—Art. 148— Redemption suit — Limitation — 
Onus. 

The burden of proof in redemption suits, is on the 
plaintiff primarily to show that he has on the date 
of suit, a subsisting right of redemption. The burden 
is not disdiarged by showing that tne mortgage subsis- 
ted upto withm 12 years bwore suit. 4 O.I-J. 494 *= 
42 Ind. Cas. X19. 


6 . Redemption by subsequent 
mortgagee. 

Arts. 148 and X32— Suit for redemption of 

prior mortgage by subsequent mortgagee. 

Article 14S is the only article applicable for a suit 
for redemption. Where after, a prior mortgagee has 
obtained a foreclosure decree and taken possession 
without impleading the subsequent mortgagee in his 
suit and the latter brings a suit for redemption of the 
prior mortgage but more than twelve years after the 
rior mortgagee obtained possession, the suit is not 
arred being governed by Art. 148 and not bv Art. 132. 
A.I.R. 1937 Nag. 205=1. L.R. (1937) Nag. 367= 
172 Ind. Cas. 289. 

Arts. 148 and 144 — Redemption by subse- 
quent mortgagee — Subsequent mortgagee from 
one of three sons taking possession of house 
under sale in his decree on paying of prior mort- 
gsgec by father — Heirs of other two sons claim- 
ing two-thirds share on paying proportionate 
sum. 

A mortgagee from one of three sons took possession 
of 9 house mortgaged to him under the sale in execution 
of his mortgage-decree after paying off the prior 
mortgage created by the fatltcr. Tne heirs of the other 
twx) sons brought a suit claiming to be entitled to pos- 
session of the 2/3rd share of the house on payment 
of the proponionate sum : 

Held, ^hat the suosequent mortgagee had been 
subrogated to the ri^ts of the prior mortgagee by 
paying him off and was, therefore, a mortgagee within 
the meaning of Ait. 148, and consequently Art. 148 
applied to the suit and not Art. 144. A.I.R. 193^ 
Pat. 60=2 B.R. 261 = 160 Ind. Cas. 933. 

Arts. X48 and 132 — Redemption by subse- 
quent mortgagee — Suit by representatives of 
puisne mortgagee to redeem mortgaged pro- 
perty from representatives of prior mortgagee. 

A suit by the representatives of the puisne mort- 
gagee to redeem the mortgaged property from the 
hands of the representatives of the prior mortgagee 
is go%'emcd by Art. 148 and not Art. 132. Whatever 
the ulterior puiixi'Jc of the plaintiff may be, such a 
suit cannot ^ ucatcd as one to enforce payment of 
money charged upon immovable property. 1935 
O.W.N. 40 = 10 Luck. 53 i=A.I.R. 1935 Oudh 139'“ 
153 Ind. Cas. 808. 

Arts. 148 and 132 — Redemption by subse- 
quent mort^gee. 

The purchaser at an auction in execution of a decree 
obtained by a subsequent mortgagee to which the 
prior mortgagee was not a party is to be deemed as 
the assignee of the mortgagor's right and of the prior 

mortgagee’s ri^t. The subsequent mortgagee can 

redeem the prior mortgage from him. It will, oi 
course, be open to the auction-purchaser to redeem 
the subsequent mortgage himself, if he so likes, provi- 
ded there is no other impediment. But this cu’C^s- 
tance cannot deprive the puisne mortgagee of his 
right to redeem the prior mortgage so long as he himscu 
is not redeemed. 

To such a case Art. 148 applies and not Art. 132* 
A.I.R. 1934 All. 946=4 A.W.R. 70=153 Ind. Cas. 

664. 

—Arts. X48 and 132 — ^Redemption by subse- 
quent mortgagee— Second mortgagee autbo- 
i^d to redeem prior mortgage. 

* Article laS, Lim. Act, is not limited to suits by tbs 
mortgagor out governs all suits for redemption ^ 
parties entitled to redeem the mortgage^ 
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K mortgsigcJ a property to the ancestors of defen- 
aats Nos. i to 3 in 1S91. In 1893. K created a second 
mortgage on the same property in favour of N authori- 
sing him to redeem the prior mortgage of 1891. The 
successors-io-inteicst of H instituted a suit in 1930 
against defendants Nos. i to 3 for redemption of the 
mortga^* whicli K had created in their ancestor’s 
tavoui in 1891 : 

Held, that Art. 148 and not Art. 132 vras die appro- 
priate article governing the case and that the suit 
was within time. A.I.R. 1933 Lah. 503=34 P.L.R. 
502 = 14 Lah. 596 = 142 Ind. Cas. 805, 

Art. 148 — Redemption by subsequent mort- 
gagee. 

Puisne mortg^cc getting decree for sale without 
joining prior mortgagee — Subsequent suit by him 
to redeem prior mortgagee is governed by Art. 148 
and not by Limitation Act, An. 132, 14 C.W.N. 439, 
JIxpI. and AcW, rightly decided on its foots. Case-La^ 
referred. 119 Ind. Cas. 135=33 C.W.N. 1067 = 
50 C.L.J. I52=A.I.R. 1929 Cal. 609 (F.B.). 

Art. 148 — Redemption by subsequent mort- 
gagee. 

Where a prior mortgagee obtains a decree on his 
mortgage without impleading puisne mortgagee 
purcliises the property in execution and euters into 
possession, a suit by puisne mortgagee who also pur- 
chases the property under his decree, obtained without 
impleading prior mortgagee for redemption and pos- 
session against prior mortgagee is governed by Art. 
132 and not Art. 148, 14 C.W.N. 439, Poll.; 91 Ind. 
Cas. 7X9=A.I.R. 1929 Cal. 560. 

Art. 148 — Redemption by subsequent mort- 
gagee — Suit for redemption of prior mortgage 
is not governed by Art. 132 but by Art. 148. 

The Second mortgagee’s right of redcmpiior can- 
not be considered to be a right to enforce payment 
of money charged upon immovable property. The 
second mortgagee in a suit for redemption does not 
seek to recover the money due to him upon his second 
mortgagee and so Art. 132 does not apply, but under 
Art 148 he has 60 years period. 14 C.W.N. 429 j 
A.I.R. 1925 Mad. 150; A.I.R. 1925 Mad. 76, Not 
foil.; 2 L.L.J. 419 5 A.I.R. 1923 AU. 271 and 32 Cd. 
891. Foil. 94 Ind. Cas. 284=5 Pat 5t3“t92<^ P.H.C. 
C. 310=7 P.L.T. 788=A.I.R. 1926 Pat. 337- 

7 . Starting point of iimitation. 

—Art. 148— Starting point of limitation— 
Simple mortgage to become usufructuary In 
certain events. 

A simple mortgage for one year provided that in 
case of default the mortgagee would take possession 
and appioprUte the profits in lieu of interest. It 
also provided that when the mortgage would thus 
become uiufruciuvy, the mortgagor will be entitled 
to redeem in Jeth of any year for ten years. The mort- 
age became usufructuary on the default having been 
m^c. 

Held, that the right to redeem accrued In the first 
Jeth after the mongage became usufructuary. A.I.R. 
1943 Oudh 425=1943 O.W.N. 302=209 Ind. Cas. 
604. 

^Art. 148— Start of limitation— Redemption 

of mortgage— Statutory right under Bengal 
ReguladooB i of 1798 and 17 of iSod. 

In CISC of a mortgaK by conditional sale executed 
before 1882, (before TP. Act), ilic mongagor has 


a ia.itutoi> riglu under Ben. Kegus. i of 17S9 luad 
17 of 1806 to redeem within any stipulated perioJ 
provided in the deed. 'Oicrcforc, even if Lhorc hnj 
been only a period of 2 vc.as in tlic deed, Uw statu- 
lory right c.\isted by wliich the mortgagors could have 
redeemed from the date of execution and the suit for 
redemption brought more than 60 years would therefore 
be barred by the period of limitation under Ait. 148. 
A.I.R. 1940 All. 29 =f.L.R. (1939) All. 990=(i93y) 
.■V.L J. 1x27=1940 A.W.R. 21—187 I»d. Cas. 485. 

^Art. 148 — Start of limitation. 

Mortg^e-decd providing that mortgagor would 
redeem in any Jeth within 10 yc,irs and on default 
mortgagee to become owner— Suit for redemption 
more than to years after first Jeth succeeding date of 
mortgige is barred. A.I.R. 1937 All. 33=Ki936) 
A.L.J. 1358=1936 A.W.R. io8o=(i937) A.L.J. 5 = 
166 Ind. Cas. 473. 

^Art. 148 — Start of limltadoa — Usufructuary 

mortgage — Receipt of profits gives no fresh start 
to a suit for redemption. 

Receipt of profits by the usufructuary mortgagee 
does not entitle the mortgagor 10 the benefit of b. 20 
as to give him a ficsh shait to bring a suit for redemp- 
tion of a moitgagcc whidi must be biouglu within 
sixty years. If that were not so thcic would never 
be any limitation in a suit for redemption of a usufiuc- 
tuary mortgage. 26 All. 167, Foil, no Ind. Cas. 
560 (All.). 

Art. 148 — Start of limltatloo. 

Sale with option to vendor to have property rc- 
conveyed on payment of principle within a certain 
period Article applies and time for redemption runs 
from the date fixed for making the payment. 86 
Ind. Cas. 353 =A I.R. 1925 Cal. 862. 

—Art. 148— Start of limitation. 

Where a usufructuary mortgage provided that the 
mortgagor can redeem in payment of the money after 
the mortgagee gets possession, time runs under Arc. 
148 only after possession is given to thci/ 'rtgagee. 
9P Ind. Cos, 763 (Cal.). 

—Art. 148- Starting point— l.aitba uUii— 

Usufrnctuary mortgage. 

The storting point for limitation in respea of a suit 
for redemption of a lakha mukhi mortgage Is the same 
as in the case of an ordinary usufructuary mortgage 
and the suit is governed by Art. 14S of the Lim. Act. 

I Lah. 21—51 Ind. Cas. 956. 

^Art. 148 — Start of limitation — Mortgage — 

When the right to redeem acernes. 

A mortgage was executed in 1828 and was made 
redeemable at the end of any relative year from the 
dace. The present suit for redemption was brouglit 
in 1902. 

Held, that the suit was barred. (1908) l8 M.L J. 

235. 

Arc 148— Mortgage by conditional ssle— 

Redemption — Starting point of limitation — 

Agreement of parties — Statements in plaint. 

In the absence of a special provision entitling the 
tnongsgor to redeem during the term for which the 
mortgage is created, the riguc of redemption can only 
arise on the expiration of the specified period. But 
parties may agree that the mortgagor mi^t dis- 
diuge the debt within the period and take back the 
property, in which ease the period of limitation for 
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redemption commences as soon as the debt is dis- 
charged and from the expiry of the terra provided 
for in the deed, 36 All. 195=41 I.A. 84=18 C.W.N. 
586=26 M.L.J. 474 = 12 A.L.J. 473 = 19 C.LJ. 
477“(i9i4) M.WN. 412=15 M.L.T. 389=16 Bom. 
L.R. 344 = 1 L.W. 813=23 Ind. Cas. 355 (P.C.). 
[On appeal from 29 All. 47i=(i907) A.W.N. 133 = 
4 A.L.J. 375). 

8. Transferee from mortgagee. 

Art. 148— Transferee from mortgagee. 

In the case of tranfer by mortgagee only transferee 
with a bonn fide belief at the time of conveyance 
can claim protection of Art. 134 in other cases, suit 
to redeem against him is governed by Art. 148. 
32 P.L.R. 359=A.I.R. 1931 Lah. 464=132 Ind. Cas. 
184. 

—Art. 148— Transferee from mortgagee. 

Article 134 applies only to bona fide purchasers 
and to other purchasers Art. 148 applies. A.I.R. 
1924 Lah. 468, Foil. 96 Ind. Cas. 886=A.I.R. 1926. 
Lah. 676. 

— — A rt. 148 — Transferee from mortgagee. 

Suit to recover property from mortgagee’s transferer 
— ^Article 134 applies and not Art. 148, 44 Bom. 614, 
Not foil. 

Under Art. 134 the transferee without notice and 
the transferee with notice arc on the same footing. 
47 Cal. 866 and A I R. 1922 Bom. 234, Poll. 97 
Ind. Cas. 874 = 1 Luck. 423=3 O.W.N. 674=29 O. C. 
353=A.I.R. 1926 Oudh 547 (F.B.). 

— — ^Art, X48 — Transferee from mortgagee. 

Article 134 does not apply to a suit by a mortgagor 
to recover possession of any mortg?ged property from 
an alienee of the motgagee who has taken with notice 
of the mortgage. Such a suit is governed by Art. 148. 
91 Ind Cas. 87=20 S. L.R. 277=A. I. R. 1926 Sind 

145. 

— — Art. 148 — Transferee from mortgagee. 

Article 134 does not apply to a suit by a mortgagor 
to recaver possession of the morig^ed prroperty from 
an alienee of the mortgagee who had even constructive 
notice of the mortgagee. Such a suit is governed 
by Art. 148 of the Act. 44 Bom. 614. Foil. 87 Ind. 
Cas. 189=27 Bom. L.R. 66i=A.LR. 1925 Bom. 417- 

^Art. 148 — ^Transferee from mortgagee. 

Only boTta fide transferee is protected under Art. 134 
otherwise Art. 148 applies. 9 Bom. 475, 15 Bom. 
583=45 Ind. Cas. 975; 68 Ind. Cas. 734, Not FolL 
80 Ind. Cas. 321=6 LX.J. i5i=A.I.R. 1924 
Lah. 468. 

— Art. 148 — ^Transferee from mortgagee. 

Mortgagee with possession, professing to transfer 
proprietary interest to transferee in good faith for 
valuable consideration — ^Transfer is not of mortgagee’s 
interest so as to attract Art. 148. 61 Ind. Cas. 546 = 
43 AU. i 64=A.I.R. 1921 All. 389. 

9. Miscellaneous. 

——Art. 148 — Fresh suit. 

When under a compromise arrived at in a redemption 
suit the parties did not a^ee that plaintiff’s li^t to 
redeem would be extinguished absolutely, he is not 
^evented from bringing a second suit for redemption. 
The mort^gee is still a mortgagee and does not be- 


come the absolute proprietor of the property. 92 Ind. 
Cas. 260=48 All. 17=23 A.L.J. 888=A.I.R. 1926 All. 
20. 

-—Art. 148— Miscellaneous— 'Mortgage before 
act. 

Wliere at the time the mortgage was entered into, 
there was no law of limitation existing, the right to 
redeem cannot be lost by lapse of time. 78 Ind. Cas. 
368=A.I.R. 1925 Lah. 105. 

Art. 148 — Miscellaneous — Mortgage — Redem- 
ption. 

A transfer niade in the year 1830-1831 was inter- 
preted to be a mortgage with possession in 1858-1859 
and in 1868 tlie parties got themselves recorded in 
the Revenue papers as mortgagor and mortgagee accord- 
ing to their desire 

Held, a suit for redemption in 1914 was barred. 
3 O.L.J. 696=38 Ind. Cas. 626. 

Art. 148 — Miscellaneous — Restrictions under 

Oudh Estates Act — Conditions necessary for 
taking advantage of S. 6, Act. i of 1869, explained. 

In order to take advantage of S. 6, Lim. Act (i of 
1869) the mortgage must have been executed on or 
after 13th February, 1844 then too tire adv. ntage 
is available in two cases only namely, in mortgages 
which fixed no term within which the property comp- 
rised might be redeemed or mortgages which fixed 
tire term within which tJic property comprised might be 
redeemed if such term bad not expired before 13th 
February, 1856. 122 Ind. Cas, 769=7 O.W.N. 
209=A.I.R. 1930 Oudh 270. 

Art. X48 — Miscellaneous — Whether time is 

of essence — English principle that in mortgages 
time is not of the essence does not apply in India. 

The doctrine of equity recognized by the English 
Courts that the time stipulated in a mortgage-deed 
is not of the essence of Uie contraa has no application 
in India, in the absence of statutoty law or any establish- 
ed praaice to that effect and therefore on the breach 
of Ae condition of re-payinent, the contract executes 
itself, and the transaction is closed and becomes one 
of absolute sale without any further act of the parties 
or accountability between them, i Mad. 1 (P.C.) 
Foil. 

Even in Sind the Court would not permit the mort- 
gagor to 1 e-open the transaction entered into before 
the extension of the Transfer of Property Act to Sind 
and redeem the property if the time for payment was 
passed. 97 Ind. Cas. 725 =A.I.R. 1927 Sind 46. 

^Art. 149. 

Synopsis. 

1. Applicability. 

2. Burden of proof. 

3. “ Suit.” 

4. Transferee from Government. 

X. Applicability. 

——Art. 149— Applicability— Suit by Munici- 
pal Committee for possession of Government 
land vested in it for management. 

Where a suit is brought by a Mimicipal Committee 
for possession of land belonging to Government 
but vested in the committee for manag^ent, the 
committee cannot take advantage of the sixty years’ 



2093 LIMITATION ACT (1908), 

limitation allowed by Art. 149 of the Limitation Act. 
50 P.L.R. 4^A.I.R. 1948 Lah. 153 (F.B.). 

Art. 149 — Applicability — Suit by assignee 

of Government. 

Art. 149 of Uie Limitation Act applies only to suits 
brought by or on behalf of the Government and has 
no application to suits brought by assignees and other 
persons deriving or claiming through or under the 
Government. I.L.R. (1946) Nag. 246=233 Ind. Cas. 
486=1946 N.L.J; 223=A.1.R. 1946 Nag. 228. 

Art. 149— Applicability. 

Government undertaking to acquire land for Railway 
Company — Land not actually required by Company 
to be returned to Go.*einrocn:— L^d acquired in 1900 
ard w'irh exception to land in question, made over 
to Railway Company— Suit land recorded as rai^aii 
of M and as part of estate — D— Af transferring 10 
R — R selling it to S in 1924 — 5 since then cultivating 
it— No claim cither by Railway Company or Govern- 
ment — Governtnent neglecting to take action till 1929 
when suit for ejectment of 5 filed — Article applicable 
is Alt. 149. A.I.R. 1937 Pat. 568 = 18 P.L.T. 486 = 

4 B.R. 75 = 171 Ind. Cas. 828. 

— — Arts. 149, 109 and 116 — Applicability — Land 
belonging to Railway Company given for culti- 
vation — Company having no power to grant 
lease — Word licence used— Suit for ejectment 
of licensee and for mesne profits— Article 149 
applicable. 

Land belonging to the Railway Company which 
had no power to grant a lease and had been strictly 
enjoined not to grant a tenancy but in respect of which 
licence could be granted for certain purposes was 
given to the defendants for cultivation purposes. The 
word ‘ licence ’ was actually used in the document 
and instead of the word ‘rent’ the expression ‘in 
lieu of rent ’ was inserted. 

Held, that a suit by the Railway Company for 
ejectment of the licensee and for mesne profits was 

f overned by Art. I49 and not by An. tog- or 116, 
,im. Act, as tlie Company was merely tlic managing 
agent on behalf of the Government. A.I.R. 1936 
Pat. 362=17 P.L.T. 206=2 B.R. 620 = 163 Ind. Cas. 

525. 

^A rt. 149— Applicability — Suit by Municipal 

Committee for possession of Crown land against 
trespasser. 

A suit by a Municipal Committee on behalf of the 
Scercury of State for recovery of possession of Crown 
land entrusted to its possession against a trespasser 
is governed by Art. 149, and the period of limitation 
is to years. A.I.R. 1934 Lah. 960=36 P L.R. 251 = 
153 Ind. Cu. 964. 

—Art. X49— Applicability— Sait against Govern- 
ment. 

Art. X44 does not apply to a suit for declaration 
agUntt Government, that plaintifi has acquired owner- 
ship by prescription — Art. 149 applies. Consequently 
it must fail unless the plaintitf is able to show 
that he has been in adverse possession for more than 
60 years. 96 Ind. Cas. 447-7 Lah. 210=8 L.L.J. 
309-27 P.L.R. 749-A.I.R. 1926 Lah 437. 

-Art. X49— Applicability. 

Specific Relief Act, S. 9— Suit under or otherwise, 
by Government is governed by Limitation Act, Art. 
i 149 tod not Art. 3. 87 Ind. Cas. 1002— A.I.R. 1925 

" Stud. 275 - 
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Art. 149 — Applicability — Suit by Govern- 
ment against Municipal Servant — Bom. Dt. 
Municipalities Act, S. 42. 

• Suit by Government against Municipal Councillors 
for emi)czzlcmcnts of Municipal money by Municipal 
servants is governed by Art. 149. 40 Bom. 166= 
17 Bom. L.R. 115=33 Ind. Cas. 428. 

Art. 149 — Applicability and Scope — Suit by 

Pattah-holdcr. 

Alt. 149 docs not apply to a suit by paiiahJiolJer 
from Government for possession of property leased 
from a person who pleads adverse possession, the 
suit is not one by or on behalf of Secretary of State 
for India and hence Art. 149 does not apply. 5 M.L.T. 
107—2 Ina. Cas. 314. 

Art. 149 — Applicability — Suit by assignees 

from Government. 

Art. 149 is not applicable to suits by assignees from 
Government. (1906) 17 M.L.J. 174=30 Mad. 245. 

2. Burden of proof. 

Art. 149 — Burden of proof — Land in C. P.— 

Suit against Government relaying on possessory 
title — Burden of proof. 

The fundamental right to all land in the Central 
Provinces resides in Government just as much as is 
docs in the case of lands in Bcrar. Accordingly a 
person who relics on a possessory title cannot succeed 
against Government unless he can show either that 
Government has parted with its titled in some way to 
to the plaintiff or his predecessors, or that the plaintiff 
and his predecessors have been holding adversely 
ag linst Government for sixty years and so have acquired 
a good title against Government by adverse possession. 
I.L R. (1949) Nag. 755—A.I.R. 1949 Nag. 403 = 
1950 N.L.J. 66. 

— — Art. 149 — Burden of proof. 

Perso.i claiming land against Government must 
prove his possession and possession of his predeccs- 
sors-iii-titlc for the requisite statutory period of 
60 years. Merely showing poss.'ssion for period less 
than statutory period would not relieve him of his 
burden. (1936) M.W.N. 850=A,I.R. 1937 Mad 
212 = 169 Ind. Cas. 343. 

—Art. 149— Burden of proof— Possession for 
60 years must be proved. 

A Jasirdar claimed to recover possession of certain 
forests from the Government on tlic ground and they 
formed pait of his Jagir. In support of his title he 
proved his possession fiom 1872 down to date (1914), 

Held, diat as the original title must be deemed to 
have been in the Crown, plaintiff’s possession for 
60 years under Art. 149 must be proved to c.xtinguish 
the title of Government. 39 Mad. 617 (P.C.), Rel. on. 

22 M.L.W. 546—91 Ind. Cas. i79=A.I,R. 1926 Mad. 
125. 

A rt. X49— Burden of proof. 

Plaintiff in possession of 1 uid — Government showing 
that under general law it is owner — Plaintiff muse 
prove better title or adverse poiscssion for to years— 
Caie Law referrtd. 6i Ind. Cas. 440=45 Bom. 789— 

23 Bom. L.R. 238=A.I.R. 1921 Bom. 177. 

Art. 149 — Burden of proof-^Sult against 

Government— Original title of Government 
admitted— Ci^m by pretcriptioD. 

Where a plaintiff sues the Government for posses- 
sion of certain lands which admittedly belonged to 
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the CrouTi at the time when they emerged out of the 
sea and pleads acquisition of title by long possession 
adverse possession for the full period of 6o years 
has to be proved by the claimant. Proof of possession 
for less than the period does not shift the onus on the 
Government to show that adverse possession commen- 
ced within 6o years. 39 Mad. 617=31 M.L.J. 324= 
20 C.W.N. 1311=^1916) 2 M.W.N. 224=14 A.L.J. 
1114=20 M.L.T. 435=4 L.W. 486=18 Bom. L.R. 
1007=25 C.L J. 69=43 I A. 192=35 Ind. Cas. 902 
(P.C.). 

Art. 149— Suit against Government— Proof 

of plaintijff’s possession for 30 years — Burden 
of proof— Extent. 

Where in a suit against Government plaintift proves 
30 years possession the onus is on Government to 
prove that the plaintiff had no possession within 60 
years. Though tlie plaintiff’s evidence is discredited 
defendants evidence which shows tliat certain acts 
of ownerships were exercised by the plaintttf must 
also be considered by die Lower Court. 12 M.L.T. 
159 = 16 Ind. Cas. 626 [(This is no longer Correct. 
See 39 Mad. 617=35 Ind. Cas. 902 (P.C.) ]. 

Art. 149— Burden of proof— Proof of posses- 
sion for 30 or 40 years — Mirasidars’ claim to a 
village ta^ in the Tanjore District. 

Possession for 30 or 40 years is sufficient to shift 
the onus on Government of showing that ^ey have 
been in possession at some time within 60 years prior 
to suit. 

Held also, on the evidence that the plaintiffs, Eka- 
bogam (sole) Mirasdars of a village in the Tanjore 
District, have established their ownership of a tank 
and its banks in the village (the tank being one used 
for drinking and bathing purposes) as against Govern- 
ment. 20 M.L.J. 74=7M.L.T. 139=5 Ind. Cas. 118 = 
33 M. 362. 

Art. 149 — Burden of proof— Adverse posses- 
sion against the Crown-Gramanattam. 

The bare classification of lands as giaraanattam by 
the revenue officials will constitute at the most an 
assertion of title and nothing more. In a suit against 
the Crown for recovery of possession of lands, claimed 
by the Crown, if the plaintiff proves long possession 
on his part (e.g., as m this case, twenty and forty 
years in respect of the suit items) even though the proof 
does not extend to sixty years, it is upon the Crown 
to prove that it had possession within the statutory 
period, and in the absence of such proof, the plaintiff 
is entitled to a declaration that he is the sole owner. 
20 M.L.J. 71=6 M.L.T. 306=4 Ind. Cas. 1070= 
33 M. 173. 

^Art. X49 — Burden of proof— Ownership in 

waste lands and islands — Godavari delta lands — 
Limitation Act, Art. 149 — Limitation against the 
Crown— Onus— Forest Act— Notification consti- 
tuting a reserve forest. 

The rule of English law is that islands arising out 
of the sea belong prima fade to the Crown ; and the 
same rule would apply in India in the absence of local 
usage or statutory enactment to the contrary though 
the reasoning on which it was sou^t to be based will 
not hold good after. Where a person has proved 
possession of the land notified by the Government 
as a reserved forest as against the Crown for 20 years 
prior to the notification, it rests upon the Crown to 
prove that it has a subsisting title by lowing that 
the possession of the claimants commenced or became 
adverse, within 6b years before the notification. 


20 M.L.J. 66=7 M.L.T. !28= s Ind. Cas. 882=33 
M. r. ” 

3. “ Suit." 

Art. 149 — “ Suit ” — Quaere. 

Whether proceedings by the Collector for assessment 
ol revenue on invalid lakherajes under the provisions 
of Regulation 2 of 1805, are suits within the meaning 
of Art. 149, Lim. Act. A.I.R. 1940 Cal. 455=I.L.R. 
(1940) I Cal. 216=44 C.W.N. 101=191 Ind. Cas, 
499- 

Art. 149 — “ Suit ” what is. 

Bengal Resumption of Revenue Regulation (2 of 
1819)— Application under, is not a suit— Limitation 
Act, Art. 149 does not apply. 98 Ind, Cas. 334= 
53 Cal. 561= A.I.R. 1926 Cal, 1064. 

4. Transferee from Government. 

—Art. 149— Transferee from Government— The 
period for acquiring title is only 12 years, not 
60 as is against Government. 

Where a person has been in adverse possession 
for 12 years of lands belonging to Government and 
the lands arc granted by Government to a third 
person, the grantee can successfully be must with 
a plea of adverse possession, althou^ it would have 
been open to Government to resume the lands, 60 
years adverse possession not having been completed 
as against the Government. Whether 12 years’ 
possession as against the grantee was completed before 
the. grant or ^lerwards is immaterial. A.I.R. 1924 
Mad. 783. Diss from ; 30 Mad. 245 and A.I.R. 1924 
Cal. 394 Rel. on. Case-law discussed. 97 Ind. Cas. 
253=A.I.R. 1926 Mad. 1155. 

^Art. Z49 — ^Transferee from Government — 

Purchaser f^rom Government— Adverse posses- 
sion against. 

Wfieri a purchaser of land from Government sued to 
recover possession within sixty years or but more than 
12 years from the commencement of adverse possession 
but within 12 years of purchase. 

Held, that the suit was barred. Article 144 applied 
and there was only 12 years* limitation. Under 
S. 2 (8) the period run as against {ilaintiff’s prcdccessor- 
in-tiUe, viz., the Government in this case, should 
be reckemed against plaintiff. 81 Ind. Cas. 675=28 
C.W.N. 66=A.I.R. 1924 Cal. 394. 

Arts. 149 and 144— Transferee from Go- 
vernment — ^Adverse possession — ^Mnnidpallty— 
Transfer of right by Government. 

The possession by a Municipality of waste lands 
transferred to them by a Government Resolution, 
is not that of an agent or trustee on behalf of Govern- 
ment, but in their own right as beneficial owners 
thereof, subject only to the right of Government 
to repossess ^emselves of any portion thereof if and 
when required for public purposes. The beneficial 
interest so transferred, is lost by adverse possessitm 
for 12 years under Art. 144. 9 S.L.R i=30- Ind. 
Cas. 13. 

^Art. 151 — ^Applicability— Appeal from Orf- 

ginal side. 

An appeal from a judgment pused by the 
Court in the exercise of its origmal civil jurisdiction, 
whether ordinary or extra-ordinary, is governed by 
Art. 151, Limitation Act whidh is subject to S. 12 
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Limitation Act. A.I.R. 1941 I-ah. Z57=I.L.R. (194*) 
Lah. 191 =*43 P.L.R. 297”I9S Ind. Cas. 452 (RB.). 

Overtulea — AIR. 1921 Lah. 26=61 In<i. Cas. 
327=2 Lah. 127. 

Art. 151 — Appeal from original side. 

The period of limitation for an appeal from a judg- 
ment of the original side under Cl. 13 of the Letters 
Patent is 20 days from the date of the judgment. 98 
Ind. ^s. 417=4 Rang. 265 = 5 Bur. L.J. i87=A I.R. 
1927 Rang. 20. 

'Art. 151 — Bombay High Court — Practice of. 

The practice in die Bombay High Court has always 
been to date the decree as on the day on which judg- 
ment is pronounced and not on the day on which the 
decree is settled. The last mentioned words do not 
mean decree under Art. 151, time runs from die date 
of the decree, A.I.R. 1937 Bom. 64=38 Bom. 
L.R. 128 i=I.L.R (1937) Bom. 421 = 167 Ind. Cas, 
664. 


Art. 15X— Computing time. 

The right to file a requisition for drawing^ up a 
decree in the Hi^ Court on the original side is pri- 
marily plaintiff’s and where he has filed the requisition 
within four days, the period required by the plaintiff 
for drawing up the decree should be excluded in 
favour of defendant in computing the period of 
limitation for his appeal against the decree, when he 
has been otherwise diligent. 121 Ind. Cas. 3®7=56 
Cal. 709=A.I.R. 1929 Cal 734- 

——Art. 151 — ^Date of decree— Meaning oC 

The expression '* date of decree ” in the third 
column means the date the decree is directed to bear 
Ue) the date when the judgment is delivered and 
not when the decree is actually prepared of fimed. 
17 C.W.N. 959 = 19 Ind. Cas. 410 (Also 25 M.L.J. 
560 and 25 Ind. Cas. 67]- 

—Art, X51, S. 5— Decree amended— Date of 
decree. 

Where the original decree is wrong in a material 
particular, the date of the amended decree Is the date 
from which time should be counted for the purpose 
of the appeal. 

Held also, that there was sufficient cause for 
not presenting the appeal within thirty days fr^ the 
date of the fcst decree within the meaning of S. 5. 
(1905) 32 C. 908. 

—Art. xcx— Interpretation— ‘Decree or order* 
Include and cover * ludgment * as used in Letters 
Patent (Rang.), CL 13. 

The words “ decree or order ’’ as used in Art. 151 
are wide enough to cover a ** judgment ** in the 
sense in which that word is used in Letters Patent, 
CL X3 and therefore the period of Limitation for an 
appeal under Q. X3 of the Letters Patent from a 
judgment of the Hi^ Court on its original side is 
ao days from the date of the judgment. 9S Ind. Cas . 
689-5 Bur. L.J. 75-A.I.R. 1926 Rang. X43. 

—Alt. X 5 S— Agru Ten. Act— Appeal to Dt. 

Jud^ 

The period of linUtation for on appeal to the Dt. 
Judge is ^irty days under Agta Tenancy Act, X90X. 
10 A.L.J. 535-17 Ind. Cas. 653. 

—Art. 10— **Dau of decree "—Maanfaxg of 
...4)nte of iudgment or date of dgafaig of decree. 


'Fhe word “decree” in Art. 152 »>t tlic i.iujiticion 
Act hiis die same meaning us in S. 2, CoJe. A 
judgment in a Civil Suit cor.iists of tvs.» p.iri' (ly 
reasons for the decision and (2) ilic decision itxli 
Both are given on one and the some day by one docu- 
ment. It is true a formal decree is dr.r.vn np 'lome 
time after but Art. 152 docs not prescribe tliiity days 
fiom the date of the signing of the decree it prescribes 
thirty days from the date of the decree which means 
the date on which the judgment is pronounced, 13 C. 
104, cons. A.I.R. 1949 Assam. 23. 


^Art. 152—** Date of decree 

The period for preferring an appeal against a decree 
to the ('ourt of the District Judge is thirty days from 
the date of the decree. The last mentioned words 
do not mean the date when the decree is prepared 
or signed. It means date when the juj^ent is 
delivered in accordance with the provisions of O. 20, 
R. 7 of the Civil Procedure Code. 40 C.W.N. 83 = 
165 Ind. Cas. 53. 

Art. 152—“ Date of decree ” is date of judg- 
ment though signed later. 

The third column of Art. 152 of the schedule to 
the Limitation Act gives the date of the decree appealed 
from as time from which the period begins to run 
in the case of an appeal under the Civil Procedure Code 
to the Court of a District Judge. The decree must 
be deemed to come into existence on tlic day the judg- 
ment is pronounced. For a decree is a decree before 
it h signed according to Rr. 7 to 8. 66 Ind. Cas. 
7— A.I.R. 1922 Nag. 113. 

— Arts. 152 and 156— Date of decree— Decree 
against several defendants, at differrat times 
—Whether a consolidated decree — ^Limitation. 

A money decree against different defendants at 
different tmes is not a consolidated decree against 
ail for purposes of the Limitation Act and limitation 
in respect of each decree runs from the date on which 
it was passed. 31 lad. C»s. 917 (Mad.). 

—Art. X52— Civil Procednre Code, O. 20, 
R. 7 — “Date of decree”. 

Art. 152, Limitation Act, read together with Civil 
Procedure Code O. 20, R. 7 makes the “date of 
decree ” for calculation of time for appeal, to be 
the date when the judgment was pronounced. 16 
Bom. L.R. 441=38 Bom. 653=25 Ind. Cas. 66. 

Art. X52— Date of decree or judgment know- 
ledge of party — If material under. 

Under Art. 152, there is no question of the know- 
ledge of the party regarding date of the decree or judg- 
ment. A.I.R. 1936 L. 742=166 Ind. Cas. 698. 

-.^Art. X52— Limitation expiring on Sunday. 

The period of limitation for filing an appeal expired 
on December 11. That day, however, was a Sunday 
and on the next day, that is on December 12, the 
appellmt applied for copies. The copies were ready 
on December 22, and the appellant filed his opped 
on December 23 : 

Held, that the appeal was filed in time. 

Held, further that even assuming that appeal was 
filed one ^y beyond limitation, the Court ou^t 
to have excused the one day's delay. A.I.R. X939 
Bom. 46=40 Bmn. L.R. iaix=i79 lud. Cas. 645. 

—Art. 152— StartlBg point. 

Judgment not pronounced according to kw, but 
written and lotiroated to pallntiCPs oounsal— Lhni- 
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ution runs not from date of judgment but from date 
ot receipt of intimation by party^s pleader. 27 P R 

1919 ^"4 A I.R. 1923 Pat. 129 Foil. loo Incl. Cas 
909=-28P.L.R. i 32=A.I.R. 1927 Lah. 839. 

-~;“Art. Applicability— Application under S. 520, 

Cnmmol Procedure Code, regarding disposal of 

under S. 517. See 
CRIMINAL PROCEDURE CODE, S. 520. 225 
Ind. Cas, 525 ^A, I. R, 1947 Nag. 33. 


- — Art. 154 — Applicability. 

^ere a Coun refuses to complain under S. 476, 
Criminal Procedure Code> it is an order to which 
Art. 154 of the Limitation Act applies. 1931 M.WN. 
1064. 


-Art. 154 — ^Applicability — Petition to Court 
to make a complaint under Ss. 476>A and 476*8 
—Appeal against order on Article 154 applies. 

.. s^emc of the Ss. 476-A and 476-B is that, 
II the Subordinate Court has neither made a complaint 
under S. 476 nor rejected an application for the making 
of a complaint then the Superior Court may take 
action and make a complaint. But where the Subordi- 
nate Court has rejected the application for the making 
of su<m complaint, then the procedure, which is con- 
templated ^ the Code is by way of an appeal to the 
Superior Court. Appeal Judge should consider 
whether the appeal is filed within the time specified 
m Au. 154. 90 Ind. Cas. 529=52 Cal. 1009=26 
Cr. L.J. 1569=42 C.L.J. 120=29 C.W.N. 1035 = 
A.I.R. 1925 Cal. 1228. 


Art. X54-“Applicability. 

An application to a higher Court under S. 195 
(6) of tire Criminal Procedure Code though akin to 
an appeal and though treated as an appeal is not an 
appeal for the purposes of Limitation Act and an 
apphcition to the appellate Court cannot be time- 
barred under the Limitation Act. 60 Ind. Cas. 33 = 
1 Lah. 602 =22 Cr. L.J. 177. 

—'—Art. X 54 '~Applicability— Appeal — Criminal 
Procedure Code, $. 195 (6), 

Art. 154 does not apply to proceedings under S. 195 
(6) Criminal Procedure Code. 40 Cal 239=13 
Cr. L.J. 599=*17 C.W.N. 91 =16. Ind. Cas. 167. 

^Arts. 154 and i 78 — Applicability— Appeal 

— Sanction under S. 195, Criminal Procedure 
Code — Superior Court — ^Application to. 

An application to a superior court for revoking 
a sanction granted by an inferior court is not an appeal 
wi^in Art. 154 of the Limitation Act and such appli- 
cations are not governed by the Limitation Act. 39 
Mad. 750=11 ML.T. 367=(i9i2) M.W.N. 499= 
22 M.L.J. 419 = 13 Cr. L.J. 209=14 Ind. Cas. 305. 

—Art. 154— Computation. 

Complaint by Sub-Divisional Magistrate— Distria 
Magistrate allowing complaint to be withdrawn — 
In revision High Court restoring complaint— Appeal 
to Sessions Judge against Sub-DivIsionaJ Magistrate’s 
wmpl iint — Days from order of withdrawal to restora- 
tion of complaint, held should be excluded A.I.R. 

1943 Sind 39^44 Cr.L.J. 293=204 Ind. Cas. 415 
(r.B.). 

—Art. 154 — ^Extension of time. 

The delay caused by the fact that an appellant’s 
^ kiiowing that a complaint under S. 476, Criminal 
Procedure Code, has been filed till after the d)irty 


daj^ prescribed by Art. 154 have expired, can be excus- 
ed by the appellate Court under S. 5. 108 Ind. Cas. 

26— 30 Bom. L.R. 76=29 Cr.L.J. 315— 9 A. I. Ct.R 

435=“A.T.R. 1928 Bom. 64. 


— ^Art. 154 — Starting point. 

Appeal under S. 476-B, Criminal Procedure Code- 
lime under Art. 154 or Art. 155 of Limitation Act 
runs from the dace when the complaint is signed 
and not when the compalini reaches the Magistrate 
roncerned. A.I.R. 1943 Sind I57=I.L.R. (1943) 
Kar. 122=45 Cr. L.J. 76=209 Ind. C^s. 113. 


■Art. 154 — Starting point. 

Appeal under S. 476-B, Criminal Procedure Code- 
Limitation can run only from the dare on which the 
Mmplaint is nwde, the date on which the finding 
becomes operative to the prejudice of the party con- 

f *935 Nag. 199=36 Cr. L.J. 1371 = 

31 N.L.R. 370=158 Ind. Cas. 496. 


— Art. 154 — Starting point. 

Limitation for an appeal under S. 476-B, Criminal 
Procedure Code> begins to run for purposes of 
Art., I54 j Limitation Act from the date when the 
finding under S. 476, Criminal Procedure Code, is 
completed or supplemented by an actual complaint. 
A.I.R. 1927 Lah. 54, Foil. io8 Ind. Cas. 26=30 
L.R. 76=52 Bom. 164=29 Cr.L.J. 315=9 
A.I.Cr.R. 435=A.I,R. 1928 Bom. 54. 

■““■Art. i 54 ‘~Startiiig point— -Cri minal appeal. 

Limitation for a criminal appeal begins to run 
from the dace when the copy of the judgment is ready 
for delivery and does not cease to run till its receipt 
by the appellant. 8 Cr. L.R. 66. 

^Art. 155 — Applicatioa for determining status 

of convict. 

An appeal to the High Court in the words of S. 449 
read wi^ S. 443 is governed by Art. 155 which is 
not limited only to appeals to the High Court from the 
Sessions Courts in Ae mofussil or from other Courts 
from which appeals to the High Court lie direct. 

An application presented after 60 days from date 
of conviction for the determination of the status of 
the prisoner under S. 449 read with S. 443 is out of 
time. 98 Ind. Cas. 248=53 Cal. 746=27 Cr. L.J. 
i 304=A.I.R. 1926 Cal. 1203. 

- — ^Art. 155 — Leave to appeal to Privy CounciL 

Criminal Procedure Code, S. 449 (ij (c)— Appli- 
cation for leave to appeal comes within Art. 155. 
loi Ind. Cas. 657=54 C^. 52=28 Cr. L.J. 481 =A.I.R. 
1927 Cal. 307. 

Art. 155 — Order under S. 476 -B, Crlmixiftl 

Procedure Code. 

Criminal Procedure Code, S. 476-B — Appeal imder 
to High Court— Limitation Act, Art. I 55 > applies. 
104 Ind. Cas. 456=46 C.L.J.40=8. A.I.Cr.R. 

433=28 Cr. L.J. 840=A.I.R. 1927 Cal. 718. 

Art. 155 — Order under S. 476 -B. 

The limitation for an appeal under S. 476-B against 
an Older refusing to file a complaint under S. 195 
is the one provided by Art. 155 and not Art. 156. 
93 Ind. Cas. 851=24 A.L.J. 368=7 L.R.A. Cr. 80 = 
A.I.R. 1926 AU. 211. 

——Art. 156— Araeal from appellate decree— 
Copies of first CourPs judgment and decree 
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not filed within limitation— Effect-^Civil 
Procedure Code* O. 42* R> 1. 

Where an appeal directed against an appellate 
decree is presented with the certified copy of the 
judgment and decree appealed against within the 
time allowed by Art. 156 of the Limitation Act, no 
question of limitation arises if the certified copies 
of the first Court’s judgment and decree are not filed 
within the period of limitation. The defea would 
be a defect in form. I L.R. (1946) i Cal. 396 =-223 
Ind. Cas. 261=50 C.W.N. 213 (i) =A.I.R. 1947 
Cal. 67. 


Art. 156— Appeals under Guardians and 

Wards Act — Guardians and Wards Act (8 of 
1820), S. 47 — ^Appeal under — Art. 156 applies. 

Though it is true in an appeal filed under S. 47> 
Guardians and Wards Act, the Act appears to be silent 
both as regards the procedure to be followed in respect 
of appeals and the period of limitation for the same, 
still as the general provisions of the Civil Procedure 
Code as regards procedure are applicable to cases 
under the Guardims and Wards Act, the procedure 
in respect of appeals under S. 47, Guardians and 
Wards Act must be taken to be governed by 
provisions of the Civil Procedure Code, and the period 
of limitation in respect of the appeal under S. 47, 
Guardians and Wards Act, would therefore seem 
to be 90 days from the date of the order under appeal. 
7 P.R. 1898 and 43 Mad. 51, Foil, no Ind. Cas. 374=* 
A.I.R. 1928 Lah. 488. 


Art. 156 — Appeal — Land Acquisition Act, 

S. 54 — Limitation. 

Art. 156 of the Limitation Act applies to appeals 
to the High Court under S. 54 of the Land Acqui- 
sition Act. The expression “ an appeal under the 
Civil Procedure Code ” in the first column is not 
restricted to appeals, the right to prefer which, is 
conferred by the Civil Procedure Code but cover 
appeals, the procedure with respect to which, is governed 
by the Civil Procedure Code.43 Mad. 51 “37 
110=26 M.L.T. 136=10 L.W. 226=(I9I9) M.W.N. 
565=53 Ind. Cas. 405. 


Art. 156— Appeal without copy of ^dg- 

ment— Memo, without copy of judgment — Time 
is not saved. 

It being required by rules of Patna Higl; Court 
that where several appellants appeal from the same 
judgment, each memo, of appeal must be accompanied 
by a copy of the judgment appealed from, the mere 
presentation of memo, of appeal docs not save time 
though one of the memos, is accompanied by a copy 
of judgment and there is a request that jn other cases 
the copy of judgment be dispensed with. 69 Ind. 
Cas. 686=1 Pat. 670=4 P.L.T. 290=A.I.R. 1922 
Pat. 580. 


—Art. 156— Computstioa. 

Judgment pronounced on September 27, 1929— 
Copy ^decree applied for on November 8, 1929— 
Decree was signed on November 9, 1929 and the copy 
wts rcidy OD the same day^O>py of judgment applied 
for on January 1930— It was ready on Janiuiry 6, 
1930 and the appetd was filed next day— Period of 
limitation was 90 days from the date of decree whicb 
expired on December 26, 1929 — Court was closed 
on that day and reopened only on January 2, 1930 : 

Hbld, that the appeal was not barred. 14 PX.T. 
91 -aT.R. 1931 P«- 60-130 Ind. Cas. 265 (i). 

—Art. 156 — Compntatloa of time. 

The of the decree must correspond to the 
date on wbidi the judgment is pronounced no m at tci 


what the date of the signing of tlic decree may happen 
to be. The time for the presentation of die appeal 
should be computed, not from the date of the signini’ 
of the decrees, but from tlic date of the pronounce- 
ment of the judgment. A I R. 1941 Pesh. 74 = 196 
Ind. Cas. 654. 

—Art. 156— Scope. 

Article 156 pre-supposes that the remedy by way 
of appeal has become available to the appellant and 
the date of the decree in the article signifies the date 
when the decree becomes appealable. When a decree 
is in favour of the decree-holder it is unappealable 
in spite of an adverse finding in the judgment, but 
it becomes appealable when it is scaled down under 
S. 19 of the i^dras Agri. Relief Act. 1944 M.W N. 
702=(t944) 2 M.L.J. 384 = I-L.R. (i 945) Mad. 378 = 
A.I.R. 1945 Mad. 62. 


Art. 156— Starting point— Decree amended— 

Limitation for appeal— Computation of. 

Where a decree is amended, and the amendment 
is in regard to a pure arithmetical error if the amend- 
ment is not the reason for the grievance of tlie appellant 
there is clearly no reason for allowing the appellant 
to calculate die period of limitation from the date 
of the amendment rather than from the date of the 
original decree. If, however, the appellant is aggrieved 
not by the original decree but by the decree as amended, 
logically and equitably, time for that appeal should 
rtin from date of the decree as amended. I. L.R. 
(1946) M'ld. 854=225 Ind. Cas. 434=59 L.W. 132= 
1946 M.W.N. 124= A.I.R. 1946 Mad. 29i=U946) 
I M.L.J. 198. 


Art. 156— Appeal— Starting point. 

Article 156 lays down tliat the terminus a qua for 
an appeal is the date of the decree or the order appealed 
from and O. 20, R. 7 provides that a decree shall bear 
the date on which the judgment is pronount^d. 
T^ing both the provisions together and in view 
of the fact that every body is presumed to know the 
law, it may be interpreted that the time for appeal 
starts from the date of judgment. 47 P.L.R. 193“ 
A.I.R. 1945 Lah. 233. 

Overruling— A.I.R. 1936 Lah. 976=168 Ind. Cas. 

(897). 


^Art. 156 — Starting point — Ex parte decree 

set aside— Decree restored in revisiotu 

Where an ex parte decree is set aside under O. 9, 
R. 13, Civil Procedure Code, but the order setting 
aside that the decree is set aside by the High Court 
in. revision, the date of the decree for purposes of 
appeal is the date when the decree was restored in 
revision by the High Court. 60 M.L.J. 239“33 
L.W. 154—A.I.R. 1931 Mad. X49“(i93i) M.W.N. 
ig«s54M. 455=130 led. Cas. 738. 

^Art. 156— Starting point. 

Decree amended in material particular forming 
subject-matter of appeal. Time for appeal runs 
from date of amendment. 32 Cal. 908, R«l. on. 
X17 Ind. Cas. J87-A.I.R. 1930 Pat. 142. 


Art. 156— Starting point. 

Where a decree was signed the next day the judg- 
oenc was pronounced, the time for filing an appeal 
uns from the day the judgment was pronounced. 
7 Ind. Cas. 307—22 N.L.K. 60— A.I.R. 1926 Nag. 

49. 

•Art. 156— Starting point— Data of docrao— 
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Where judgnwnt i.s pronounced on one day and 
the decree was to be passed on a later date on plaintiffs 
complying witli a certain condition time begins to 
rim for purposes of appeal from the date of the decree 
as the decree is in substance as well as in form, the 
mouUt-piecc of the suit in its immediate result and 
without it tile dispute between the parties would nor 
be intelligible. 9 S.L.R. 193=34 Ind. Cas. 867. 

— -Art. 156 — Date of decree — Dismissal of 
Appeal— Review— Rehearlog— Dismissal on other 
grounds— Starting point for limitation. 

Where on an application for review of a dismissal 
of an appeal, the applicition is admitted, the appeal 
rcheu'd and a fresh decree dismissing the appeal 
IS p-issed on different groimds, a fresh period of limi- 
tation for the appeal begins to nm from the date of 
the new decree. 8 Bur. L.T. 101=27 Ind. Cas 

732. 

■' ■ ' 'Art. 156— Starting point— Date of decree 
appealed against — Amended decree. 

Kven when there is an amendment of die decree, 
time must be taken to run from the date of the decree 
as originally drawn up. 14 M. 150=6 G. 22=22 
M. 364, Foil. (1905) 3 C.L.J. 188. 

Art. 156 — ^A^cal — Order setting aside a 

sale— Appeal against— Starting point of limitation. 

Starting point for limitation as regards an appeal 
igiinst an order setting aside a sale is the date on which 
the order was signed. (1902) 6 C.W.N. 873=29 C. 
420. 

^Art. 158. 

Synopsis. 

1. .Applicability. 

2. Decree before limitation. 

3. Extension of time. 

4. Interpretation and scope. 

5. Limitation— Computation of. 

6. Starting point. 

7. Miscellaneous. 

z. Applicability. 

Art. 158— Applicability — Petition of objec- 
tion filed by a party in answer to an applica- 
tion imder S. 14 of ^e Arbitration Act. 

The contention that Art. 158 does not at all apply 
to a petition of objections filed by a party in answer 
to an application under S. 14 of the Arbitration Act 
hi not sound. In so far as the objections relate to the 
setting aside of the award, it would be governed by 
Art. 158. I.L.R. (1949) A. 631 = 1948 A.L.J. 524= 
AI.R. 1949 A. 234. 

——Art. 158— Applicability. 

Articles 158 and omvards of Schedule I, Limita- 
tion Act, relate to applications hy a party or parties 
who seek some relief from the (^urt against some 
other party or parties. A.I.R. 1943 Sind. 33 = I.I>,R. 
(1942) Kar. 4<^=205 Ind. Cas. 304. 

—Art. Z58 — ^Applicability and scope. 

The statement made by the referee according to 
the agreement is an admission under S. 20, Evi. Act 
and operates as an estoppel against parties. In such 
a case, no question of para. 15, Schedule II, Civil 
Procedure Code or Art. 158, Limitation Act, arises. 
A.I.R. 1939 All. Z76 «»(i 939) A.L.J. i*i939 A.W.R. 
7«i8o Ind. Cas. 364. 


Art. 158— Applicability and scope. 

fVnicIe 158 i.s not applicable to application 
under para. 20, Schedule II, Civil Procedure Code, 
but to one under para. c6 of that schedule. A.I.R. 
1936 Pesh. 135. 

—Art. 158— Applicability and scope — Objec- 
tion to award. 

Article 158 cannot apply 10 an objection to an 
award in a written statement which a defendant is 
requited to file In answer to an application for the 
purpose of having the award made a rule of Court. 
A.I.R. 1935 Lah. 951 = 162 Ind. Cas. 124. 

Art. 158 — ^Applicability and scope. 

Article 158 applies only to objections under para. 15, 
Schedule II, Civil Procedure Code, where the appli- 
cation is to set aside the award completely ; where 
the prayer is only for the modification or remission 
of the award, the prayer comes within para. 15 or 
para. 14, and hence Art. 158 is not applicable. (1933) 
A.L.J. 5I9=A,I.R. 1933 All. 648 = 146 Ind. C^. 
596. 

Art. 158 — Applicability — Insolvency procee- 
dings. 

Limitation Act, Arts. 158-183, are. not intended 
to apply to applications m^e under tltc Insolvency 
Acts, because those Acts arc intended to be complete 
Codes of the Insolvency law, and to prescribe their 
own periods of limitation. 104 Ind. Cas. 816= 
5 Rang. 384=A.I.R, 1927 Rang. 263. 

— -Art. 158— Applicability— Award filed before 
amendment. 

Amending Act (18 of 1919) — Objection to award 
filed before coming into force of Act, but decided 
after — ^Amending Act applies. 63 Ind. Cas. 399 =*9 
AX.J. 404=A.I.R. 1921 All. 63. 

^Art, 158 — ^Applicability — Application to make 

the award a rule of Court— Written statement 
by Defendant. 

Art. 158 cannot apply to a written statement by 
the defendant in an application to have an award 
mtde ? rule of Court. 14 O.C. 308=13 Ind. Cas, 520. 

Art. 158— Applicability— Application to set 

aside award. 

There is ro limitation for making rn applicant 
to remit an award for re-considciation of the arbi- 
trators owing to an illegality apparent 00,.*^*, 
of it. The period of ten days is not applicable to 
proceedings under para. 12 or 14 of Schdule II oi 
the Civil Procedure Code. 24 M.L.T. I02«=(i9«) 
M.W.N. 477=8 L.W. 171=47 Ind. Cas. 597- 

2. Decree before limitation. 

—Art. 158— Decree before limitation. 

The Court has no power to pass a decree befiwc 
the expiry of the 10 days allowed by Art. 

Limitation Acn in the case of an award. 71 Ind^as. 
266=15 M.l:w. i 6 o= 4S Mad. 45<S==X92i M.W.N. 
793=A.I.R. 1922 Mad. I79- 

^Art. 158— Decree before limitation. 

Where on award is filed without notice to the defen- 
dant and a decree is passed on the award befort me 
expiry of the time allowed by Art. 138* Linutauon 
Act, for filing objections, the procedure is illegal 
and the decree must be set aside. ai M.L.J. 444> 
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FolU 64 Ind. Cas. 90=24 O.C. 234 = 8 O.L.J. 
626 = A.I.R. 1921 Oudh 148. 

3. Extension of Uxne. 

■ Art. 158 — Extension of Emitation. 

Court has power to extend the time allowed under 
Art. 158, Limitation Act, for supplying Court fee 
stamp on an application to set aside an award. 107 
Ind. Cas. 223=23 S.L.R. 9i=A.I.R. 1928 Sind 
87. 

158 — Extension of Ilmitatioo. 

Section 5 does not apply to applications under 
Art. 158. 100 Ind. Cas. 955=8 Lah. 274=28 P L.R. 
441 =A.I.R. 1927 Lah. 273. 

Art. 158 — Extension of time. 

Objections to the award must be taken within ten 
days and tJiis time cannot be extended by the Court. 
18 C.W.N. 626, Foil. 100 Ind. Cas. 955 = 8 Lah. 
274=28 P.L.R. 44I=A.I.R. 1927 Lah. 273. 

Art. 158 — Extension'’ of time — Objections 

to award — Amendment. 

A court has discretion to allow an additional ground 
of objection to the award beyond time, by way of 
amendment of the objections filed within time or 
to entertain it of its own motion if the objection would 
render the award invalid. 16 O.C. 233=20 Ind. Cas. 
77 . 3 . 

4. Interpretation and scope. 

Art. 158 — Interpretation and scope — “Court” — 

Meaning of — Calcutta High Court Rules. 

The word “ Court ” in Art. 158 of the Limitation 
Act moans the court and not its chief ministerial 
officer c.?.. the Registrar in the case of a High Court. 
“ Submission ” means submission to the court and 
not to the Registrar. Rule 1 of Ch. 23 of Hechle’s 
Rules is not in conformity with schedule II para. 10, 
Civil Procedure Code. 46 Cal. 721=23 C.WN. 
280=53 Ind. Cas. 46. 

Art. 158 — Interpretation and scope. 

Whether the word “given” in Col. 3, Art. 158, 
Limitation Act, is to be interpreted as actually received 
by the party for whom the notice was intended or is 
to be treated merely as the issue of the notice. 1930 
A.LJ. ir66=i26 Ind.. Cas. I4=A.I.R. 1930 All. 

477. 

^Art. 158— Interpretation and scope— **Notlce” 

— Meaning of. 

The direction to issue a notice is not equivalent 
either to the issue of the notice or of giving of the 
notice to the parties concerned. 1930 A.L.J. it 66 = 
126 Ind. Cas. 14—A.I R. 1930 All. 477 . 

Aft. 1*8— Interpretation and aeope— “Par- 

det **— Moling— Notice given tq pleader— Suffl> 
eleney. 

“ Parties *' In Art. 158 of the Limitation Act cannot 
lie confined to parties personally but includes pleaders 
and other persons specially authorised by the parties 
to take notice, 

Held, that a notice given to a duly authorised pleader 
to file objeatons was sufficient. 1930 A.L.J. 993 = 
A.I.R. 1930 All. 

nal. 


Tlic presenting of an award witlioui ilic knowledge 
of the parties before the date fixed for its filing is not 
submission of the award to the Court for the ten days 
time allowed for filing objections to begin to run. 
14 P.W.R. 1916=34 Ind. Cas. 250. 

5. Limitation — Computation of. 

—Art. 158 — Filing objections to award — Limi* 
tadon— Terminus a quo. 

Under Art. 158 of the limitation Aa, as it now 
stands amended by Act 10 of 1940, objections to Uie 
award have to be put in witJiin thirty days from the 
date when notice of the filing of the award is given 
to the parties concerned. A.I.R. 1948 K.P. 

P.L.R. 57 - 

^Art. 158 — Limitadon — Computation — Time 

how reckoned — Notice of submission of award. 

ITie period of 10 days is to be computed from tlic 
(lay in which the parties receive notice of the sub- 
mission of tlie award and not from the day on which 
it is actually received. 13 N.L.R. 172=42 Ind. Cas. 
266. 

— — Art. 158 — Limitadon— CompuCadon-Objec- 
don ten days after award — Nodee. 

Under Art. 158 of the Limitation Act the period 
of ten days is to be computed from the day on which 
the parties receive notice that the award has been 
submitted to Court, and not from the date on which 
it is actually received by the Court. 96 P.L.R. 1915 = 
30 P.W.R. 1915 = 28 Ind. Cas. 427. 

— Art. 158, S. 12— Limitation — Computation — 
Time for filing objections to award — 'I'lme for 
obtaining copy to be deducted. See 1907 A.W.N. 
184=29 A. 584=4 A.L.J. 450. 

- — -Art. 158 — Limitadon — Computation— App]i> 
cation to set aside award— Limitadon Act, S. i2« 

_An application to set aside an award must be made 
wihin ten days from the time the award is submitted 
to the court subicct to the deduaion of the time 
reqaisitc for obtfining e copy of the owara as pres- 
cribed in S. 12. (1901) 12 M.L.J. 77=29 C. 167= 

6 C.W.N. 226=4 Bom. L.R 161=25 P-R- 1902= 
29 I. A. 51 fP.C.). 

Art. 158 — Limitation — Computation — Appli- 
cation to set aside award. 

An application to set aside an award must be made 
within ten days from the time the award arrives at 
tlie Registrar’s office for the purpose of being filed, 
and not from the time when it is filed. (1901) 

5 C.W.N. 813. 

—Art. 158— Limitation— Compotadon-Aiwll-' 
cation to set aside award — ClvU Procedure 
Cod^ S. 521 — Arbitrator’s signature, forgery 
of — Objeedra after time. 

Where an award on the face of it bears the signatures 
of all the arbitrators, but one party objects that the 
signatures of some of the arbitrators were not jgenuinc, 
but forged, the objection is one which ought Co be 
urged within ten days under Art. 158. So held by 
jiGeltant C.J.t and Rampini J., Gupta, J. dissenting 
Per Art. 158 rpplies only to objections 

under S. 521, C.P.C., (O.C.) and not to objections 
sohidi, if proved, will make out the award to be a 
nullity, tot in theae latter cases there is qq award to set 
•fide. (Zfox) 29 C. 36. 
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6. Starting point. 

—Art. 158 — Starting point. 

Under Art. 158, three things are necessary for 
fixing the starting point of limitation ; (i) the award 
must have been filed, (2) in Court, and (3) notice of 
the filing has been given to the parties. The mere 
handing over, or deposit of the document with the 
Reader who is not authorised to file awards or docu- 
ments, in the absence of the Judge on leave, is not 
filing it in Co.irt. An award cannot be said to be 
‘filed in Court,’ within the meaning of Schedule II, 
para. 10, Civil Procedure Code, by simply showing 
it on the record ; it is necessary that it must be placed 
on the record by order of the presiding officer of the 
Court, or by an official specially authorised in this 
behalf. “ Filing ” a document, in legal parlance, 
is ‘placing it in due manner among the records of 
the Court.” Further, even “filing in Court” is 
not by itself sufficient. Time begins to run when, 
after the award had been filed, notice of the filing 
had been given to the parties. 

The notice, of course, need not necessarily be in 
writing formally delivered to the parties ; it might 
be given orally if the parties are present in Court 
personally or by authorised agent at the time of the 
filing of the award. A.I.R. 1942 Lah. I90>*44 P.L.R. 
249=201 Ind. Cas. 462. 

—Art. 158— Starting point. 

When arbitrator states special case, award is 
completed when Court expresses its opinion and 
period of limitation begins only thence. 84 Ind. 
Cas 378—48 Bom. 663=26 Bom. L.R. 836= A.I.R. 
1926 Bom. 22. 

Art. 158 — ^Application to set aside award — 

Limitation — Starting point. 

The limitation prescribed by Art. 158 for an appli- 
cation to set aside an award commences to run from 
the date of submission of the award to the Court 
.and not from date of service of the notice. 8 S.L.R. 
190=27 Ind. Cas. 371. 

Art. 158 — Setting aside award — Time when 

begins to run. 

For an application to set aside an award, time 
begins to run from the date when the award is sub> 
mitced to the Court, not from the date when notice 
is given to the party of the submission of award. 
(1897) Sind S.e.R. i Overruled ; 29 C. 167, Foil. 

5 S.L.R. 125 = 13 Ind. Cas. 234. 

\ 7 . Miscellaneous. 

^Art, 158 — Filing of award. 

To say that no application could be said to have 
been made within the meaning of Art. 158 until either ' 
a nouce of motion had been given or a rule nisi had 
been obtained, is taking too technical a view of what 
is required by Schedule 2, R, 15 of Civil Procedure 
Code. 63 Ind. Cas. 929=45 Bom. 1071=23 Bom. 
L.R. 6 i 4=A.I.R. 1921 Bom. 419. 

Art. 158 — Miscellaneous — Award— Objec- 
tions — ^Tlme. 

It is not necessary to allow ten days for objections, 
where parties have accepted an award. 27 P.W.R. 
1914=69 P.L.R. 1914=23 Ind. Cas. 591. 

—Art. 158— Miscellaneous — Arbitration — Award — 
Decree on awar^ — Appltcatiop to revise — Nature of 


See 6 C.W.N. 226=31 I.A. 51=29 Cal. 167=12 
M.L.J. 77. 

^Art. 159— Rule lox, Rangoon Small Cause 

Court— If ultra vires. 

Rule loi, Rangoon Small Cause Court — Rule is 
ultra vires to the extent that it conflicts with provisions 
of Art. 159, Limitation Act. A.I.R. 1936 Rang. 
501=14 Rang. 728 = 166 Ind. Cas. 148. 

Art. 159— Negoti ible instruments— Summary suit 

— Leave to defend— Extension of lime. 5ce5C.W.N. 

259. 

Art. 160 — Review-Petltiott — Illness, if suffi- 
cient ground. 

Wiere the absence of all the applicants or their 
counsel is not explained satisfactorily, though one 
applicant may be ill, no sufficient cause is made out 
for restoration of a dismissed application for review. 
16 P.W.R. 1915=68 P.L.R. 1915 = 27 Ind. Cas. 703. 

^Art. 161 — Small Cause Court— Review- 

Deposit. 

An application to review of judgment of a Small 
Cause ^urt was made on the last day of the period 
prescribed for limitation but without deposit of the 
amount of the costs or security for the same as required 
by S. 17. On the following day the Court allowed 
the applicant time for making the deposit which was 
eventually made and the application for review was 
granted. 

Held, that the application failed to comply with 
S. 17 and was barred under Art. 161, L^tation Act. 
It was doubtful whether S. 5. _ Limitation A« 
applied to the case at all as the application was made 
within time. 24 C.W.N. 380=31 C.L.J. 197=56 
Ind. Cas. 551. 

^Art. 162— Applicability and scope— Insol- 
vency proceedings. 

An application to a Hi^ Court for a review of a 
judgment passed by it in its insolvency jurisdiction 
is not governed by Art. 162. 118 Ind. Cas. 615 = 

7 Rang. 20I=A.I.R. 1929 Rang. 229. 

—Art. Z62— Applicability and scope. 

Review of judgment in Art. 162 refers to review 
imder Civil Procedure Code, O. 47> R- 
Cas. 615=7 Rang. 20i=A.I.R. 1929 Rang. 229. 

Art. 162 and S. 12— Limitation— Compu- 
tation. 

Plaintiff applied to have the decree drawn up on 
Match 7, 1936 and decree was finally filed on April 
28, 1936. On May i8, 1936, when limitation 
about to expire, but had not expired, defendant appiiea 
for a copy of decree. He obtained copy on May 20, 
1936 on which date he filed his memorandum 01 
review : 

Held, that as under the Rules and Orders Cori^al) 
of Calcutta High Court, person against whom decree 
or order is obtained cannot apply for mawmg it up 
unless the other party fails to do so withm four days 
from date of decree or order, the ^ defimdmt ^ 
entitled to exclude the period from May 18 till May 
20 as well as the period from March 4 to_ April 24 
and he was just within the period of limiwtioa. 
41 C.W.N. I29=(I937) 170 Ind. Cas. 653. 

——Art. 162— Judgment of Orl^nal Side of High 
Gpi^— poh^f 
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Art. 1^2, Limitation Act, provides that an appli- 
cation for review of a judgment of the original side 
of the High Court must be msde within 20 days from 
the date of the decree or order and not from the date 
of the knowledge of the decree or order. A.I.R. 
1950 Cal. 217=54 C.W.N. 110. 

Art. 162 — Limitation — Starting point. 

If a party who has obtained an order fails to apply 
to have it drawn up within four days of the making 
of the order, the party agiinst whom it is made can 
so apply, a'ld if he fails to apply, the period of limit- 
ation begins to run against him. A.I.R. 1938 Cal. 
321=42 C.W.N. 317=1 L.R. (1938) 2 Cal. 22= 
177 Ind. Cas. 729. 

Art. 162 — Application — Limitation — Starting 

point. 

Where notice has not been served on the applicant, 
limitation for an application for re-hearing the appeal 
dates from the time when the applicant has knowledge 
of the decree. 96 P.R. 1918=47 Ind. Cas. 962. 

Arts. 162, 164, 168 and 169 — Ex parte — 

Application to set aside — Limitation — Starting 
point. 


If a plaintiff or appellant seeks to set aside an cx 
parte order, limit-uion runs only from date of the order 
but if a defendant or respondent seeks such relief 
he can, in cases where he has not had due notice, count 
limitation from the date of his knowledge of the order. 
The benefit which the law allows only to a defendant 
or respondent cannot be allowed to an appellant. 1 Lah. 
363=2 Lah. L.J. 249=58 Ind. Cas. 789. 

Art. 163 — Limitation for application for restor- 
ation See 31 C. 150=8 C.W.N. 97. 


— — Art. 163— Applicuion tosstasido a dismissal for 
default — Application witl'.out proper affidavit. See 
RULES OH PRACTICE— MADRAS— ORIGINAL 
SIDE. 17 M.L.J. 215. 


Act. 163 — Applicability and Scope — Suit 

dismissed for default by original side decree. 


An application by the plaintiff to have the decree 
of the original side dismissing his suit for default set 
aside is governed by Art. 163, Limitation Act. The 
application must be made befor the Judge and within 30 
days of the date of dismissal,;merelythe giving of notice 
of the applic .iion or the filing in the Registrar s office 
of the notice of the application is not enough. A.I.R. 
1943 Cal. 257=47 C.W.N. 450=I.L.R. (i943) 2 Cal. 
227=209 Ino. Cas. 182. 


Art. 163- AppUcabUity and Scope— Recourse 

to S. 15>, Civil Procedure Code, if can be had. 

When an order setting aside an ex-parr« deciee 
has been passed in the absence of the plaintiff, ^cre 
is no obligation again to issue notice to the plaintiff 
of the date on vtiuch the restored case is to be taken 
up. Where, on the date so fixed, the suit is dismissed 
under O. 9, R. 8, Civil Procedure Code, due to 
ph mtifTs aosenoe, the limitation for filing the 
restoration application is governed by Art. 163, and 
this cannot be avoided be recourse to S. isi Civil 
Procedure Code. A.I.R. 1936 Lah. 495=38 P.L.R. 
697=163 Ind. Cas. 274- 

—Alt. 163— Applicability and scope. 

Pile of suit ordered to be put in presence of plaintiff. 
No notioe to pUuitiff-=Suit called for bwing io 
pliioOrs tbiCDpe«>Pl|ipM Cpr defiiult 1 


Held, thfi the case was covered by S. 151 and not 
O. 9, R. 8, Civil Procedure Co .Ic— Limitation aniclc 
applicable was Art. 1 81 and not Art. 163. A.I.R. 1935 
Pesh. 186 = 160 Ind. Cas. 457. 

Arts. 163, 181 and 182 — Applicability and Scope 

— Execution by Collector — Application to send 
papers back. 

An application to send the papers back to the collec- 
tor when returned by him for some reason is governed 
by Art. 181 or 182 of the Act according rs it may be 
for the continuance of the previous application or 
for taking a step-in-aid of execution, ana not by Art. 
163. 42 All. 152 = 11 L.W. 384=(I92 o) M.W.N. 3 = 
22 Bom. L.R. 415=2 U.P.L.R. (P.C.) 55=24 C.W.N. 
394=38 M.L.J. 259=18 A. L.J. 235 = ‘t5 Ind. Cas. 
486 CP.C.). 

4 

^Art. 163 — Extension of time. 

Where in an application under O. 9, R. 9, the Court 
granted an extension of time not knouii to law, 

Held, that the order was illegal and must be set 
aside in revision. 52 C.L.J. 23. 

Art. 163— Dismissal for default — Application 

by representative of deceased plaintiff — Limita- 
tion. 

An application for restoration of a suit dismissed 
for default, by the representative of the deceased 
plumiff more than 30 days after the dismissal is time- 
bat red. 14 Ind. Cas. 221 (Oudh). 

A rt. 163— Nature of— Provision mandatory. 

Art. 163, Limitation Act is intended to be strictly 
followed ana the Court has no discretion to enlarge 
the period of 30 days therein prescribed. 27 P.W.R. 
1920— 116 P.L.R. 1920=55 Ind. Cas. 55. 

^Art. 163 — Applicability — Application to set 

aside dismissai of suit on original side of High 
Court— Limitauon— Starting point. 

Art. 163, Limitation Act, is not confined only to 
applications made under Civil Procedure Code, It 
applies to an application by the plaintiff on the original 
side of the High Court to set aside a dismissal of 
suit for default of appearance. I.L.R. (1943) 2 Cal. 
227, Foil. 

Under Ait. 163, Limitation Act, limitation runs 
not from the date of the knowledge but from the date 
of the dismissal of the suit. 

The taking out of a notice of motion per se does not 
operate to save limitation. The application has to 
be moved and made to the Court. A.I.R. 1950 Cal. 
217=54 C.W.N. no. 

Art. 163 — Starting point. 

Under Art. 163, the period of limitation for an 
application for restoration of a suit dismissed for default 
runs from the date of dismissal and not from the date 
on which the applicant had knowledge of the dismissal. 
A.I.R. X933 557=147 Ind. Cas. 179. 

—Art. 164— See aleo CIVIL PROCEDURE CODE 
O. 5, R. 20 AND O. 9, R. 13— LIMITATION. 

Art. 164. 

SynopeU. 

I. Applicability and scope, 
s. Burden of proof. 

3. Due service. 

4. Duty of Court. 

4. Bs Af!? 
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6. Extension of llmitatioo. 

7. Interpretation. 

8. Knowledge. 

9. Second application. 

10. Setting aside — Limitation. 

See also LIMITATION ACT. .'\RT. 164— 

sUBs rnurHD service. 

ir. Snbstitnted ser\’ice. 

12. AUsccllaneous. 

X. Applicability and Scope. 

Art. 164 — Applicability — .Application to set aside 

sale lielJ in tite .absence of a proclamation of sale. 

CIVIL PROCHDURH CODE, O. 21, R. 66. (1950) 
j M.L.J. 22 -=.A.I.R, :y50 Mad. 36“. 

Art. 164 — Applicability and scope— Ex parte 

decree — Application — When to be filed. 

Under Art. 164, an applicauon to set .iside an ex 
paric decree must be filed within iliirty da>*s from the 
date of decree or where the summons has not been 
fluiy served, from the date of the applicant’s knowledge 
of the decree and not within thirty days of the know- 
ledge of the suit. A I R. 1933 279 = 14 P.L.T. 

326=12 Pat. 745 = 145 I»d. Cas. 314. 

Art. 164 — Applicability’ and scope — Appli- 
cation to set aside order granting amendment. 

An .'ipplication to set aside an order granting an 
iimcndmcnt under S. 152, Civil Procedure Code, is 
governed, not by Art. 164, but by Art. 181. A.I.R. 
1933 Rang. 264 = 145 Ind. Cas. 823. 

Arts. 164 and 181— Applicability and scope. 

An application to set .'side an order of adjudication 
of an insolvent which has been passed ex parte is 
governed by Art. 164, .and not by Art. 181. A.I.R. 
1932 Lah. 522=33 P.L.R. 698=138 Ind. Cas. 377. 

——Art. 164 — Scope and applicability — Applies 
to proceedings other than suits. 

Article 161 is not 'necessarily restricted to appli- 
cations to set aside a decree passed in a suit. It applies 
to applications under O. 9, R. 13 re^d with^ S. 144 
in proceedings other than suits, e.g.y to petitions for 
filing an award under the Arbitration Act. 75 I^^. 
C^s. io 35=A.I.R. 1924 Sind 56. 

Art. 164— Applicability and scope— Summons 

not duly served. 

Wlicre summons is once served, absence of notice 
of adjourned hearing will not attract the application 
of Art. 164. 57 Ind. Cas. 15 (Lah.). 

^Art. 164— Applicability and scope— Ex parte 

order — Order for payment under S. 150 of the 
Companies Act. 

A payment order made ex parte under S. 150 of the 
Companies Act, 1882 is not a decree and Art. 164 
of the Limitation Act has no application for setting 
it aside. I Lah. 187=2 I^h. L.J. 291=55 Ind. Cas. 
820. 

^Art. 164— Applicability. 

The limitations laid down in Art. 164 applies to the 
case of a defendant only. 41 Cal. 819=24 Ind. Cas. 

27. 

—Art. 164— Applicability and scope— Ex parte 
opder— Order in execution. 

Art. 164 applies not only to decrees but to orders 
In execution vhicb sre decree In Civil Procedure 


Code. 37 Mad. 462=26 M.L.J. i89=(i9i4) M.W.N. 
205=1 L.W. 251=22 Ind. Cas. 899. 

Art. 164— Applicability and Scope — Notice 

to show cause against enforcement of decree— 
Process of enforcin judgment— Civil Procedure 
Code O. 2X, R. 22. 

A notice under O. 21, R. 32 to show cause why a 
decree should not be executed is not a process for 
enforcing a judgment within Art. 164 of the Act 
(15 of 1877). 2 C. 123 Foil.; 22 W.R. 5, not Foil. 9 
•M.L.T. Ill =8 Ind. Cas. 663. 


2. Burden of prooL 

Alt. 164— Knowledge of decree— Burden of 

proof. 

The burden of proving that an application lies under 
O. 9, R. T3, Civil Procedure Code, and that the 
applicant had knowledge of the decree only within 
30 days of the date of the application is on the appli- 
cant. 228 Ind. Cas. 121= A.I.R. 1947 Pesh. 7. 


Art. 164 — Burden of proof— Burden to show 

that application is within Ithirty days of appli- 
cant’s krowledge of decree is on him. 

The burden of proving the faa that the application 
for setting aside the decree is made within 30 days 
of the applicant’s knowledge of the decree is on him. 
A.I.R. 1946 Pesh. 7=1946 Pesh. L.J. 7=228 Ind. 
Cas. 121. 


Art. 164 — Burden of proof. 


When a defendant comes forward with an appli- 
cation for setting aside ex parte decree more than 
thirty days after the date of the decree, the onus lies 
on him of proving for purposes of ^t. 164 that his 
application is presented within thirty days of his 
having know'ledge of the decree if the summons v’as 
not duly served upon him. 33 P.L.R. 123 (2)=i39 
Tnd. Cas. 131. 


—Art. 164 — Burden of proof. 

Ex parte decree— Application to set aside— Burden 
of proof is on applicant to show w-ant of knowledge 
witnin thirty days. 146 P.W.R. 1918; A.I.R. 1924 
Lah, 603 and A.I.R. 1926 Lah. 379 Foil. A.I.R. 1924 
Lah. 233, Nor foil. 124 Infl. Cas. 673.= A.I.R. i930 
Lah.iQ2. 


— —Art. 164 — Burden of proof. 

In case of an application to have an ex parte decree 
set aside the onus is on the applicant to prove that «c 
became aware of the decree within 30 ^ys before 
the application. 107 Ind. Cas. 284 (2) (Lah.). 


—Art. 164— Burden of proof. 

Ex parte decree— Setting aside after 30 days— Onus 
on defendant to show absence of knowledge wiwm 
aitation. The onus lies upon him more heavily whm 
is found that he was perfectly well aware of the 
ogress of the suit. 95 I*td. Cas. 124=7 Lah. x6i = 
L.L.J. 267=27 P.L.R. 32I=A.I.R. 1926 Lah. 


—Art. X64 — Burden of prooL 

Where the defendant proved that a summons 
never sent to be served on him and there was no reb^ 
tal, and bis applicauon to set aside ex porta dew was 
made on the 3^ day after the decree was passed. 

Held, under the circumstances, the onus was upw 
plaintiff to show that defendant had knowledge of tne 
decree more than 30 days befiwe date of his appUcatlop. 
73 Ind. Cas. 34a*A.I.R 1934 tab* 333. 
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Art. 164 — Burden of proof — Knowledge — Ex- 

parte decree — Application to set aside. 

. In an application to set aside an ex parte decree 
the burden of proving want of knowledge of the 
decree within thirty days of the application is on the 
'applicant. 146 P W.R. 1918=46 Ind. Cas. 117. 

3. Due service. 

Art. 164 — Due service. 

It cannot be said to he a case of summons “duly 
served” within meaning of Art. IM when defendant 
is served with the summons too late. A.I.R. 1941 
Mad. 435=53 L.W. 246=1941 M.W.N. 180= 
(1941) 1 M.L.J. 319. 

Art. 164, O. 9, R. 13, C. P. Code— Due 

service — “Due service of summons,” meaning of. 

In Art. 164, Limitation Act, and O. 9, R. 13. 
Civil P. C., “due service of summons” means not 
only that the summons was served in proper form ac- 
cording to the directions laid down in the Code but 
also that the summons was served under circum- 
stances which enabled the Court to be satisfied that 
the defendant had knowledge of the decree against 
• him except of course in the case where the defend- 
ant had purposely put »t out of his power to have 
such knowledge. A.I.R. 1939 Rang. 436=1939 
Rang. L.R. 606=185 Ind. Cas. 663. 

Art. 164 — Due service — Substituted service 

under O. 5, R. 20, is due service. ^ ^ _ 

If substituted service is effected under O. 5. K. 
C P Code '“uch service is as effectual as if it 
Is ‘made on the defendant personally and must be 
deemed lo be due service within the meaning of Art. 
164. Limitation. A-T.R. 1927 Mad 507 and A- 
T R 1927 Mad. 487, Foil. HO Ind. Cas. 4W= 
1^ M.W.N. 49=28 M.L.W. 513=51 Mad. 860— 
A.I.R. 1928 Mad. 815=55 M.L.J. 566. 

Art. 164 — Due service. 

Substituted service is not due service within Art. 
164. A.I.R. 1927 Mad. 4«7. Di's. from. 108 Ind. 
Cas. 889=A.I.R. 1928 Mad. 655=54 M.L.J. 448. 

•Art. 164 — Due service. 


It is only when ihe summons was not duly served 
that ignorance of the decree saves limitation, as due 
service imports knowledge. A.I.R. 1926 Mad. 31, 
Not foil. 108 Ind. Cas. 753 (Mad.). 

Art. 164 — Substituted service is due service. 

In the ca'e of substituted service effected under 
the provisions of O. 5. R. 20. the summons is “duly 
served” on the defendant within the meaning of Art. 
164 even though it does not in fact come to the de- 
fendant's knowledge and time for an application to 
set as'de the dccfoe runs from the date of the decree. 
101 Ind. Ca'. 661=38 M.L.T. 359=A.I.R. 1927 
Mad. 487=52 M.L.J. 512. 

—Art. 164— Due service. 

An api'li^a'.lon to set aside an ex parte decree 
must be made within thirty days of the date of the 
decree and not of the date on which the applicant 
comes to know of the decree, when he is proved to 
bave Iven served with the summons. 89 Ind. Cas. 
:E3=27 Bom. L.R. 690=A.I.R. 1925 Bom. 444. 

- Art 164— Due service — "Duly served” — 
Ifeaniiut of ^“C. P. Code, O. S, R. 19. 

The words "duly ferved" in Art. 164 of the I.inu- 
tstion Act. are u«ed in the same seme as in O. S 
R. 19 of the C. P. Code and means "served In sodi 
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a manner as to give flic defendant infnrmalion cf tlie 
proceedings laktn .ngain<t him. II .'^.L.R. 71=12 
Ind. Cas. 611. 

— Art. 164 — Due service — Ex parte decree — Ap- 
plication to set aside — Summons not served, 

A defendant who has b'cn duly served c.amot got 
an cx parte decree set aside unless he can show that 
he was prevented unavoidably from app-.acing at tlie 
hc.iriiig and Art. 1()4 is a bar if he doc; not «ct k 
to set i( aside within 30 days after the decree. ‘Duly 
served’ in Art. 164 cannot be construed to exclude 
a case where a surrmrns was not served in sufficient 
lime. 8 S.L.R. 153=27 Ind. Cas. 351. 

4. Duty of Court. 

Art. 164 — Duty of Court — Judgment -debtor 

applying against ex parte decree for restoration — 
Wrong date of knowledge of decree mentioned — 
Mistake apparent— Court's duty to look into the 
question. 

The judgment-debtor with his application of May 
1.3, 1933, filed a copy of a notice which was served 
On him on March 7, 1933. The noiiee wa<! is ued 
on March 4. and March 23. was fixed for h-ar-ng. 
In the application filed by the judgment-debtor on 
April I, 1933', for restoration of an ex fart-, decree 
jnssed against him on November 15. 1932. and in the 
affidavits supporting that application, lie stated in 
para. 4 of cacli of these documents that it w:is on 
Fehruary 7, 1933. when he was sers’ed with a notice 
relating to the application of the dccrec-holdcrs tliat 
he received information for the first time of the suit. 
On May 13, the judgment-debtor made an application 
to the effect that February 7. was wriMen hv error 
and that he meant to state that it was on March 7. 
that he was served with a notice and received infor- 
mation. On the date of his application. May 13, 
1933, the Court passed an order holding that the ap- 
plication was barred by time. Basing i;s decision 
on the admiss on of the defendant that he had know- 
ledge on February 7. and as his application for res- 
toration was dated April 1, it hel<) that the period of 
30 days allowed bv Art. 161 of (he Limitation Act 
had elapsed and therefore, that the application for 
restoration was time-barred: 

Held, that the notice could not have been served 
on him on February 7, because ihc notice in question 
which he produced was dated March 4. It was the 
duty of Ciiurt below (o have taken evidence on this 
point and to have made an enquiry in the ma:ler and 
to have come to conclusion on facis as to whether 
the defendant had made a bona fide mistake or not. 
A.I.R. 1934 All. 1011=4 A.W.R. 208=151 Ind. 
Ca-e. 579. 

5. Ex parte decree under old Act. 

Art. 164 — Application to set aside ex parte de- 
cree passed when Act of 1877 in force — Law ap- 
plicable . 

A decree was passed when the Limitation Act of 
1877 was in force, but a process for exeeu'ion was 
is'ued for the first time under the Act of 1908. On 
an application by the judgment-debtor to have the 
decree set aside. Held, that the limitation to be 
applied was that under the law existing at the time 
when the application was made. 37 AIL 597=30 
A.L.J. 837=30 Ind. Cm. 573. 
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Art. 164 — Decree under old Act — Ex parte de- 
cree — Application to set aside. 

If the right of a defendant to make an application 
to set aside an cx parte decree was lost under Art. 
164, Limitation Act (1877) before the passing of 
the Ac* of 1908 the provi-ions of Art. 164 of the Limi' 
tation .Act of 1908 cannot revive the right havmg re- 
garfl to .S- 6 of the General Qauses Act, 1897. 39 
Cal. 500=15 Ind. Cas. 551. 

Art. 164 and S. 3 — Decree under old Act- 

Ex parte decree — Application to set aside — Limita- 
tion. 

Art. 164 applies to an application to set aside an 
ex parte decree made, after that Act came into force, 
tlie decree being passed before the Act came into 
force; S. 3 clearly lay.s down a rule to that effect. 
70 P.L.R. 1911=265 P.W.R. 1911=10 Ind. Cas. 
823. 

Art. 164 — Ex parte decree under old Act — 

Application after, 

Before the passing of the Limitation Act and C. 
P. Code of 1908i a plaintiff obtained an ex parte 
decree against a company. After the new Acts came 
into force, the plaintiff applied for execution and a 
notice under O. 21. R. ^ was served in the defen- 
dant company's office. The defendant comfjany ob- 
tained a rule against the plaintiff to explain why 
the cx parte decree should not be set aside. The 
plaintiff objected that, the application was barred 
under file Limitation Act. 1908. The defendant con- 
tended tliat they had a right under the old Limita- 
tion Act 1877, and that under the General Clauses 
Act. S. 6 (2) they could not be deprived of that 
right when the old Limitation Act was repealed. 
Held, (i). that the application was time-barred under 
Art. 164 new Limitation Act. (ii) that the C. P. 
Code (14 of 1882) S. 436 did not apply to the 
companies registered under the Companies Act, but 
to the more uncommon companies with a right to 
sue or to be sued through their trustees or officers, 
(iii) that the C. P. Code gives remedy to the 
parly in the exparte decree, while the Limitation Act 
regulates the time of limitation to seek the remedy. 
12 Bom. L.R. 730=7 Ind. Ois. 982. 

Art. 164, S. 14 — Ex parte decree under old 

Act — Application to set aside ex parte decree 
framed before Amending Act — Semble. 

Where an application to set aside an ex parte 
decree is made after the Limitation Act of 1908 came 
into operation although the decree was passed before 
it came into force, the provisions of the Act of 1908 
and not those of the Act of 1877 would apply. An 
ex parte decree was obtained in a Small (3ause Ciwirt 
on the 7th August, 1901, and on the 14th December. 
1908, a fraudulent entry was obtained in the records 
of the court that the decree had been partially exe- 
cuted by attachment of moveables. On the !26th 
February, 1909, the judgment-debtor first bec^e 
aware of the existence of the ex parte decree s^ainst 
him. On the 15th March he applied before another 
court to have the ex parte decree set aside. Subse- 
quently the application was returned for presentatiem 
to the court which passed the decree. On the appli- 
cation being refiled in the court it was repstered as 
an ordinary application to set aside an ex parte money 
decree. On 9th August 1909, it was disojvered that 
the decree was a Small Cause Court decree and an 
order was made giving the petitioner tune to depo- 
sit the amount of the decree under S. 17 of the Pro- 


vincial Small Cause Courts Act. The ;ime having 
subsequently been extended the amount was ultimately 
deposited on the 28th August, 1908; Held — That ia 
the circumstances whether the Limitation Act of 1877 
or that of 1908 applied, the application was not li- 
able to be rejected as time barred as under S. 14 of 
the Limitation Act the judgraent-ddjtor would be 
entitled to a deductfon of time from the 15th March 
to the 7th August when he was prosecuting another 
legal proceeding in good faith; also, in the circum- 
stances, he must be deemed to have first become 
aware of the decree as a decree of the 
Small Ciause Court on tl.ie 7th August, 1909. That re- 
garding the application as having been filed on the 
7th August 1909, no question as to the deposit being 
madc'out of time as prescribed by S. 17 of the Pro- 
vincial Small Cau^e Courts Act arises. Where an 
applicafion is made by a party on the allegation that 
an entry in a judicial record is fraudulent, there is 
notliing to prevent the application being entertained 
without a preliminary enquiry into the truth of the alle- 
gation. Where a fraud was committed by a person 
who has obtained property thereby Ae 
party defrauding can resist the application 
of the injured party on the ground of 
limitation, only if he can ,<!how that the injured com- 
plainant had clear and definite knowledge of the facts 
constituting the fraud at a time too remote for the 
suit to be biought and the mere suggestion of 
being defrauded is not sufficient for ihe purpose. 17 
B. 341. foil. 15 C.W.N. 102=6 Ind. Os. 154. 

6. Extension of limitation. 

Art. 164 — Extension of limitation. 

The Courts are not entitled to_mlarge the period 
prescribed by Art. 164 by 'fiavmg recourse to S. 
151. Civil P. C. A.I.R. TP34 Nag. 43=144 Ind. 
Cas. 394. 

■ —Art . 16^— Extension of limitation— Limitation 
Act, S. 5 made applicable by rule under S. 122 
to application under O. 9, R. 9 — Rule imder S. 
122 is intra vires and retrospective. 

The extension of the provisions of S. S, Limitation 
Act, to an application under C. P. C^e, O. 9, R. 
9, is not an enactment of a new period of limitetioa 
Section 5 is not in any way amended or repealed. 
The change effected by the rule imder (T. P. Code, 
S'. 122, relates to the procedure governing applicaQons, 
to restore suits, dismissed for default, to the file. 
The application was governed by Limtation Act. 
Art. 164, and it continued to be governed by the 
same article. The rulq, therefore extending S. 5. 
Limitation Act, to O. 9, R. 9 is intra vires and 
is restrospective. 53 Bom. 453=31 Bom. L.R. 484 
=A.I.R. 1929 Bom. 262. 

Art. 164 — ^Extension of limitation. 

Section 5 does not apply to application under 
Art. 164. 100 Ind. Cas. 936=A.I.R. 1927 Lah. 342. 
Art. 164 — ^Extension of limitation. 

The Court has no discretion to enlarge the ttoiy 
days allowed by Art. 164 within which tiie defendant 
can apply to set aside tKe” ex parte decree ^d in 
entertaining the application after the expi^ of 
Limitation, the Court assumed illegally a juns(^- 
tion w'hich it did not possess. A.I.R. 1926 Lah. 
379. Foil. 100 Ind. Cas. 936=A.I.R. 1927 Lah. 
342. 
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LIMITATION ACT (1908), ART. 164 — 7. Inlerpretatioii. 


7 . Interpretation . 


^Art. 164— “Decree” what is. 

Gvil P. Cod^ O. 21, R. 50 (2) Order permitting 
execution of decree against partner under O. 21, R. 
50 (2)vi is not decree within meaning of Art. 164. 
120 Ind. Cas. 833=31 Bom.L.R. 995=53 Bom. 839 
=A.I.R. 1929 Bom. 386. 

Art. 164 — Interpretation. 

The word “duly” in O. 9, R. 13 and Art. 164 
of the Limitation Act, is not equivalent to “person* 
aUy.” 102 Ind. Cas. 243=38 M.L.T. 275=A.I.R 
1927 Mad. 507=52 M.L.J. 477. 

Art . 164 — Interpretation — “Summons” . 

The summons referred to in Art. 164, is the sum- 
mon'i for the first hearing of the case, and there is 
no essential difference between case where a suit is 
adjourned owing to the absence of the presiding 
officer or for some other cause and a case in which 
a suit is remanded for re*trial by the Appellate 
Court. The underlying principle in such a case is 
case is that where the existence of the suit has 
brought 10 the notice of the defendants by due service 
of a summons on them, it is their duty thereafter to 
inform themselves of what is being done in the 
case. A.I.R. 1935 Pesh. 7=154 Ind. Cas. 429. 


Art. 164 — Interpretation — ‘Summons’ has re- 
ference to notice of first hearing. 

The words in Art. 164 ‘Svhcn the summons was 
not duly served” refer to the summons given for 
the first hearing of the suit and that where there 
has been due service of such summons the mere 
fact that the defendant has not received notice of 
an adjoumecl hearing will not cause limitation to 
run from (he date on which the defendant becomes 
aware of the decree having been parsed. 76 Ind. 
Cas. 14=A.T.R. 1924 Lah. 666. 


8. Knowledge. 

Art. 164 — Knowledge. 

'Knowledge' and 'means of knowledge’ cannot be 
said to have the same meaning. 53 L.W. 246= A. 
I.R. 1941 Mad. 435=1941 M.W.N. 180=(1941) I 
M.L.J. 319. 

—Art. 16^— Knowledge— Specific knowledge of 
the particular decree, necessity of. 

The knowledge of the decree mentioned in Art. 
164 is the knowledge of the particular decree and 
not a knowledge of a decree. A vague infonna- 
tion about there being a decree is not sufficiait for 
the period of limitation to run against the appli- 
cant. The question whether the knowledge which 
an apidicant had on a particular date can be said 
to be a knowledge of ^e decree is practically a 
qu^tion of fact. Where a person files an appli- 
cation for time in the execution proceedings, it can- 
not be inferred that fie had complete information 
about the decree. A.I.R. 1937 Pat. 17=3 B.R. 
202=13 P.L.T. 72=166 Ind. Cas. 635. 

Art. 164 — Ex parte decree— Knowledge . 

In the case for an application for setting aside an 
et PaXtt decree the law requires that a particular 
decree had been passed against him in a particular 
Court in favour of a particular person arid for a 
particular sum, not merdy the knowledge that a 
decree had been passed by some Court against fum. 


a « • . 
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Cas. 279. 

■ Art. 164 — Knowledge contemplated — Knt)w- 
ledge of the decree within 30 days is material and 
not knowledge of suit 

su.T’o./a“p«i‘cuL''=55'e 'if 

™dTr“A r'r f '“"Puti-ritaS 

cic comes into operation onlf where 
is made more than 30 days after the parsing of the 
^ree ^id the applicant pleads that lie had not 
been duly served and had knowledge of the decree 
Within ,0 days from the day on which he made the 
application. A.I.R. 1930 Lah. 397=120 Ind. cS 


V* Aw-i — 

It is necessary for the Court setting aside an ex 
P^tc decree to find definitely that in cases in which 
t^he summons w^ not duly served the applicant did 
not have knowledge of the decree more than 30 days 
before the application was made. The termxm^s a 
quo x% not the commencement of the execution oro- 


—Art. 164— Knowledge. 

VVliere all that the defendant was told was that 
.'ome unknown plaintiff had obtained some sort of a 
decree against him in a suit, of which he was given 
no detail. 

1 j^^''<^/,that defendant cannot be said to have know* 
^ge of the decree against him. and there was no 
^ligation on his part to enquire further. The 
duty rather was on the pTamuff of giving him full 
information as to the litigation and the nature of the 
decree. 99 Ind. Cas. 621=A.I.R. 1927 Mad. 381. 


Art. 164 — Knowledge — Specific knowledge is 
necessary. 

The wor^ of the Article mean something more 
than mere knowledge that a decree had been passed 
m some suit, in some Court against the applicant. 
It means that the applicant must have know- 
ledge not merely tliat a decree has been passed by 
some Court against him, but that a particular decree 
has been passed against him in a particular Court in 
favour of a particular man for a particular sum. ^ 
Ind. Cas. 130=25 Bom.L.R. 74=47 Bom 4M 
=A.I.R. 1923 Bom. 193. 

—Art. 16^— Knowledge — Defendant alleging 
service of summons but no knowledge decree. 

Art. 164 applies only when the defendant has 
knowledge of the decree where summons was not duly 
served but not to a case where the defendant alleges 
service of summons but that he had no knowle^e of 
any of the proceedings. (1912) M.W N. 361=13 
Ind. Cas. 642. 


Art. 164— 'Knowledge*— Meaning of. 

*Kftowffdgt* in Art. 164 means certain and clear 
conception of a fact, i.e., of the decree In the parti- 
cular case and not of a decree. 11 Bom. L.R. 1296, 
foil. So knowledge of the petitioner’s brothers can- 
not be attributed to him when he lives far away from 
them. 38 Cal. 394=13 C.L.J. 221=15 C.W.N 
399=9 Ind. Cas. 189. 

■ -Art. 164— ‘Knowledge’— Meaninir of. 

Knowledge of decree means knowledge of the 
existence of the decree and not knowledge of the 
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contents and the general efTects of the decree 12 
Bom.L.R. 462=6 Ind. Cas. 901. 

Art. 164 — ‘Knowledge’ — Meaning of. 

Tlie word knowledge' in Art. 164 of the Limitation 
Act mi ans a clear and certain knowledge. The use of 
(lie wortl ‘the’ an<l not 'a' mu t be taken to rennire 
know! clere of the t’anictilar decree which is sought 
(n t>e set asjie. 11 Bom.L.R. 1296=4 liid. Cas. 
586. -- • ' -T 

^ I 

9. Second application. 

Art. 164 — Second application. 

Ai)i)licaiion to set aside (x t-irie decree dismissed 
for default — Application made to set adde the dis- 
missal of first application — Such second application 
cannot be treated as an original application to set 
aside liie cx /o'tt’ decree. A.I.R. 1925 All. 773 and 
1 I.ah. 3,9. Foil. 100 Ind. Cas. 313=A.I.R. 1927 
Lab. 904, 

Art. 164 — Second application — Ex parte de- 
cree — Application to set aside — Subsequent appli- 
cation — Continuation . 

The mere fac: that the original application to set 
aside an cx parte decree wliich was made in time 
was consigned to the record room did not in any 
way necessitate a fresh application. A subsequent 
application must be considered as merely in con- 
tinuance of the suspended original application, Con- 
sequently no que tion of limitation arose in the case. 
55 Ind. Cas. 824 (Lah.). 

10. Setting aside — Limitation. 

See also LIMITATION ACT. ART. 164— 

SUBSTITUTED SERVICE. 

Art. 164 — Application for setting aside ex 

parte decree — Defendant duly sen'Cd with sum- 
mons — Limitation — Starting point. 

Under Art. 164 of the Limitation Act, limitation 
for an application for setting aside an ex Parte 
decree under O. 9, R. 13. C. P. Code, is 30 days 
from the date of the decree, if the defendant had 
been didy served with summons. A.I.R. 1949 
Assam 5 . 

Art. 164 — Setting aside — Limitation. 

If the Court, having regard to all the circum- 
stances of the case, comes to the conclusion that 
there was no due serv're, limitation would be com- 
puted from the date of applicant’s knowledge of the 
decree. (1931) A.L.J. 1049=A.I.R. 1931 All. 727 
=54 A. 154=136 Ind. Cas. 609 (F.B.). 

Art. 164 — Setting aside — Limitation. 

In a suit for rendtiion of accounts neither the de- 
fendant nor his Counsel appeared on the date of 
hearing and the Court ordered the suit to proceeds 
ex parte and pas*^ed a prel.ninary decree on Novem- 
ber, 14. 1922. A final decree was subsequently passed 
on December 20i 1927. The defendant applied on 
November 10, 1928, to set aside the decree 
that he came to know of it on November 2, 1928: 

Held, (1) that it was not necessary to g>ve the 
defendants a fresh notice before a final decree was 
made: 

(2) that the order directing proceedings to pre^ 
cerf ex porie against the defendant ctmtinuw and 
remained in force till the passing of the fin^ , 

<3) that time began to run against the defendant 


under Art. 164, from the date of the decree and ho 
was not entitled to count limi..arion from the date 
on which he liad knowledge oTlihe decree as the case 
was not one where ib.e summons had not been duly 
served so as 10 make the sccoiul part of the provision 
in the la'^t column of Art.- U4 applicable. A.I.R. 
1931 Lah. 268=33 P.L.R. 938=135 Ind. Cas. 42. 

. Art. 164 — Ex parte decree — Setting aside— 
Limitation. 

An application to set aside an ex pa^le decree made 
wiiliin iliiriy days from ihc time tlie deR-ntlants were 
informed of its passing, is not barred though it was 
made more than thirty clays from the passing of the 
decree. Ill P.L.R. 1916=137 P.W.R. 1916=36 
Ind. Cai. 32. 

Art. 164 — Setting aside ex parte decree — Exe- 
cutor of deceased defendant not brought on record 
— Limitatiotx. 

An application on 30th September, 1912 for set- 
ting aside an ex parte decree pa-^sed on 28ih August, 
1912 by the executor of a deceased defendant Is bar- 
red by Art. 164. The word “defendant’’ is wide 
enough to include the executor of the original defen- 
dant (since deceased) though not on record. 38 
Mad. 442=14 M.L.T. 396=(1913) M.W.N. 899= 
21 Ind. Cas. 568. 

Art. 164 — Ex parte decree — Setting aside— 

Limitation. 

The plaintiff obtained an ex parte decree on the 
15th November. 1904. An application to exectite ihe 
decree was made on the 3rd September. 1909. and 
notce under O. 21, R. 22. of the Civil Procedure 
Code of 1908, was served on (he defendant on the 
14th September, 1909. On the 20th September. 1909 
the defendant obtained a rule against the plaintiff to 
show cause why the cx parte decree should not be set 
aside. The plaintiff contended that the defendant had 
knowledge of the decree before the 14ih September, 
1909, and that his application was barred under Art. 
164 of the Limitation Act of 1908. The defendant 
in contending that the application was governed by 
Art. IM of the Limitation Act of 1877, relied on S. 

6 of the General Causes Act, 1897:— Held, overruling 
the defendant’s contention, that the remedy in res- 
pect of the liabjl'ty involved in the ex parte deerw 
was given by the Civil Procedure Code, the Limi* 
tation Act merely regulated time with n which the 
remedy must be sought. Held, that therefore, (he 
defendant’s application was barred under Art. iM 
of the Limitation Act, 1908. 12 Bom.L.R. 730 

7 Ind Cas. 982. 

—Art. 164 — Ex parte decree — Setting aside 

Limitation. , # • _ - 

Notice under S . 248 is a process for enforcing a 
decree, and process is executed when notice is sc^ 
ved. An application to set aside an ex 
parsed in a small cau^e must be ^ 

month after stich no ice. 34 Mad. ' 

308=(1910) MAV.N. 279=6 Ind. Cas, 400, 

Art. 164-C. P. Code. S. 10 »-Ex parte 

cree against more defendants than 
against some of the defendants — Application by 
other defendants — Setting aside decree— Limita- 
tion. 

Where an ex parU decree is passed a^nst more 
defendants than one, and the decree « 
against one of them only, then that is not 
cution of process for enforcing judgmmt a^mst w 
Others within the meaning of Art. 164. The latter 
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can therefore apply to have the tx parte decree set 
aside within 30 days of the date of any process in 
execution against them. (1888) P.J. 56, foil. (1907) 
9 Bom.L.R. 323=31 B. 303. 

——Art. 164 — Attachment before judgment — C. 
P. Code (1882), S. 490 — Confirmation of attach- 
ment after decree — Starting point of Umitatim. 

Where an attachment before judgment has been 
jevied and an ex parte decree passed the time to set 
it a'ide is thirty days, under Art. 164 from the dale 
of executing any process for enforcing the judgment. 
An application aher decree for confirmation of the 
attachment under S. 490, Civil Procedure Code, 
(1882) does not give the starting point of limita- 
tion, as it is not an enforcement of any process of 
execution warranted by law. (1906) 8 Bom.L.R. 
567. 

11. Substituted service. 

——Art. 164— Applicability — Substituted service 

l!.x parte decree — Personal knowledge of the 

passmg of the decree whether provides starting 
point for limitation. 

In a suit by the plain iff against the defendant 
(petiiioner) livng in Bombay for recovery of 
moneys for goods sold, summons was issued and was 
not se^ed till 14(h August, 1948, when the Cour^ 
ordered sirbstUuled servxe. On 26th August the 
^urt passed an ex parte decree against the defen- 
dant. The defendant filed a pe:ltion to set a^ide 
the ex parte decree on. 27 h September, 1947. alleging 
that he came to know of the decree only ©n the Sth 
of Sctit<ml)cr. On the question whether application 
wa.s harred by Art. 164 of the Limitation Act. 

Held, ihat the application to set aside the order was 
barre<J by lim'tation under Art. 164 of the first 
schedule of the Limitation Act. 

Substi'uted service is as efFectual as if it has hecn 
made on the defendant personally. H'^nce the want 
of knowletige of the defendant of the passing of the 
decree will not afTeci the running of the time for 
limitation. (1926) 52 M.L.J. 512 and (1917) 42 
Ind. Cas. 611, foil. A.I.R. 1950 Mad. 282=(1949) 

2 M.L.J. 815. 

——Art. 164— Substituted service. 

The fact that service substituted by order of Um 
C ourt has b^'en declared under O. 5, R. 20 (2) to 
be as elTectual as if it had been made on the defend- 
ant personally docs not necessarily mean that first 
part of Art. 164, Limiiation Act covers the appli- 
cation to set a'icle a decree whieh fol'ows such ser- 
vice. A.I.R. 1935 Pesh. 137=158 Ind. Cas. 355. 

—Art. 164 — Substituted service. 

Substituted service is as cfTectual as personal 
service and is hence due service within the meaning 
of Art. 154. A.I.R. 1932 Mad. 472=(1932) U. 
W.N. 133=138 Ind. Cas. 146. 

—Art. 154— Substituted service. 

Substituted service under O. 5, R. 20, Gvil P. 
Code, is as effectual as personal service and is “due 
service" within the meaning of Art. 164. 

Therefore, wh^re the order for subsli uted service 
is based on proper materials and an ex parte decree 
is passed, an application for having it set aside should 
be made 30 days of the date of the decree. 8 O.W. 
N. 845=A.I.R. 1931 Oudh 369=133 Ind. Cas. 778. 

- Aft. 164— Substituted service— In case of sub- 
■tituted service terminus a quo is date of decree. 

In tbe case <4 substituted service if the summons 


was duly served the termini^ a cpio under Art. 164 
is the date of the decree and not the dale wlii-n ii first 
comes to the knowledge of the defendani. 122 Ind. 
Os. 35=A.I.R. 1930 Mad. 222. 

Art. 164 — Substituted service. 

Order of substituted service rightly made and pro- 
perly efiecied — Knowledge of defendimt is irrunaterial 
—Time runs from dale cf decree. 

Where, how^'ver. an order for sub tituted .service is 
improperly obtained, as being made on iiisuriicient 
material contained in an applicajon supported by 
afiidavil the summons cannot be sa]d to have been 
duly served within meaning of Art. 164, an<i the time 
accordingly runs not from the date of ,he decree but 
from the date when it first came to the knowledge of 
the defendant. 122 Ind. Cas. 35= A.I.R. 1930 Mad. 
222 . 

— 'Art. 164 — Substituted service. 

Sub-titu:ed service — Summons is duly served even 

if, it does not come t© the knowledge of defendant 

As time runs from ihe date of the decree, the appli- 
cation for setting aside an cx parte decree made after 
the expiry of 30 days from the da e of the decree is 
clearly barred by «=me. 92 Ind. Cas. 272= 7 L.L.J. 
448=26 P.L.R. 704=A.I.R. 1925 Lah. 639. 

- ■ Art. 164 — Substituted service — Time runs 
from date of decree and not from date of know- 
ledge. 

In an application to set aside a final decree passed 
ex parte, after substitu,.cd service had been taken out 
to the defendant, 

Held, that the matter of the time at which defen- 
dant first had knowledge of the decree only becomes 
relevant after he has proved that substituted service 
ought not to have been ordered or was not duly car- 
ried out. Unless he can do one of these things his 
application is barre<l by time. The notice of the 
app'ication for final decree being as effectual as if 
it hafl been served on him personally, the limi ation 
for his applicaiion to set aside the ex parte decree 
runs from the date of the decree. 9 N.L.R. 35, 
Foil. 69 Ind. Cas. 549=A.I.R. 1923 Nag. 13. 

12. Miscellaneous. 

Art. 164 — Miscellaneous. 

Application under S. 17, Prov. Small Cause 
Courts Act not arcompanied W’ifh a cash deposit or 
security bond — Subsequent completion within the 
time allowed by Art. 164 for making the appl'c.ation 
— Applicant held had a right to be heard on merits. 
19.^6 O.W.N. 688=A.I.R. 1936 Oudh 407=12 Luck. 
287=164 Ind. Cas. 470. 

—Art. 164 — Miscellaneous. 

Application to set aside ex parte decree— Security 
bond not verified by sureties — Verification two days 
after limitation— £.r parte decree set aside— Revision 
in High Court against order: 

He'd, that the Court did not art illegally in 
setting aside ex parte decree and hearing the «uit on 
the merits ina mu<-h as the bond as originally filed 
was not an ineffective bond and the Court went 
through the formality cither for its satisfac'ion or 
for the pro*ection of decree-holder and not because 
the bond was not a perfectly good bond. (1933) A. 

L.J. 992=A.I.R. 1933 All. 933=147 Ind Cas. 853. 

Art. 164 — Miscellaneous — Fraud. 

The fraud which can be relevant to be considered 
tax Uie purpose of Art. 164 is not only a fraud with 
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reference to the service of notice but it covers any 
fraud and S. 18 can be applied. 94 Ind. Cas. 56= 
A.I.R. 1926 Nag. 388. 

—-Art. 164 — Miscellaneous — Ex parte decree— 
Notice — Executing a process of enforce judgment 
Attachment of money belonging to the Judgment- 
debror in tlie hands of the decree-holder is an exe- 
cution of a process for enforcing judgment. 15 O 
C. 289=17 Ind. Cas. 420. 

■ Arts. 165 and 181— Applicability — Application, 
by judgment-debtor for restoration of property in 
excess of that decreed— Article 165 does not apply 
but Art. 181. applies. A.I.R. 1944 Pat. 254=23 
Pat. 145. 

Art. 165 — Applicability — Objection petition 

—Objections to execution proceedings— Art . 165 
does not apply. 

Article 165, Limitation Act, does not govern the 
cases of those applications which are filed by the 
parties to the suit as objections to the execution 
proceedings under S. 47. C. P. Code. The only 
article applicable in those cases is Art. 181. 38 All. 
339; 42 Mad. 753 (F.B.); A.I.R. 1922 Bora. 271 
and 1 L.L.J. 230. Foil. 115 Ind. Cas. 444=5 O. 
W.N. 1053=4 Luck. 209=A.I.R. 1929 Oudh 76. 

■ -Arts. 165 and 181— Applicability — Excessive 
execution — Restoration . 

An application by the judgment-debtor for restora- 
tion of property seized in excess of his decree by 
the decree-holder can be made within 3 years of the 
date of seizure as Art. 181 of ihc Limitation Act 
governs the case. Art. 165 which prescribes 30 days 
is not applicable. 38 All. 339=14 A.L.J. 401=34 
Ind. Cas. 231. 

—Arts. 165 and 181 — Applicability — Application 
for restoration of possession. 

Art. 165 was not intend^ to apply to an appli- 
cation by a judgment-debtor. An applUation for 
restoration of possession is governed by three year’s 
rule as laid down in Art. 181. 38 A. 339, Foil. ; 21 
M. 494 and 25 A. 343, dissented from. 1 Lah.L.J. 
230. 

—Art. 165 — Scope. 

Applies only to applications under O. 21, R. 100, 
C. P. Code. 67 Ind. Cas. 663=A.I.R. 1923 Cal. 
287. 

—Art. 165 — Scope. 

The wording of Art. 165 of the Limitation Sche- 
dule makes is absolutely dear that it was intended to 
apply lo an application provided for by O, 21, R. 100 
of the C. P. Code, and no other and therefore, where 
the applicant is a judgment-debtor who has no 
remedy 1^ a suit, the proper article which applies is 
Art. 181 and not Art. 165 . 38 All. 389 and 42 Mad. 
753, Foil. 68 Ind. Cas. 349=46 Bom. 1031=24 Bom. 
L.R. 771=A.I.R. 1922 Bom. 271. 

—Arts. 165 and 166— Scope— Excessive execu- 
tion — Restoration . 

Application to set aside sale of plots not specified 
in mortgage-deed, and the decree for sale and for 
recovery of possession comes imder Art. 16S not 
under Art. 166. 17 O.C. 94=24 Ind. Cas. 137. 

—Art. 165— Scope — Application by judgment- 
debtor. 

Article 165 includes the case of a judgment-debtor 
who has been dispossess of immoveable p roperty 
and who disputes the right of the decreohedder to be 


put in possession. 22 M. 494, followed. 25 A. 343= 
1903 A. W.N. 59. 

Art. 166.. 

Synopsis . 

1. Applicability and Scope. 

2. Extension of limitation. 

3. Fraud and collusion. 

4. Sale in insolvency. 

5. Sale when complete. 

6 . Starting point . 

7. Void sale. 

8 . Miscellaneous . 

Art. 166. See also (1) C. P. CODE. O. 

21, R. 90— LIMITATION. 

(2) LIMITATION ACT, ART. 181. 

Art. 166. See C. P. CODE. O. 21, R. 72. 

13 M.L.J. 231. 

Arts. 166, 181— Suit by purchaser in a rent 
sale to set aside previous rent sale, Ste LAND* 
LORD AND TENANT. 14 C.W.N. 1096=6 Ind. 
Cas. 804. 

1. Applicability and scope. 

'——Arts. 166 and 181 — Applicability — Application 
by judgment-debtor to set aside sale in execution 
of his property on the ground that he had no sale- 
able interest in it — Limitation — Sale if can be 
ignored as void or if to be aside. 

When the judgment-debtor has no saleable inter- 
est in the property sold in execution, being village 
service inam, the attachment and sale of which are 
prohibited by S’. 5 of the Madras Hereditary Vill- 
age Offices Act, even as the purchaser must make 
his application within 30 days of the sale (Art. 
166 of the Limitation Act being applicable) to have 
it set aside, so also must the judgment-debtor in an 
application made by him in that behalf. The neces- 
sity for the jugdment-debtor to proceed under S. 
47 and not under R. 91 of O. 21, C. P. Cede, does 
not give him an advantage over the purchaser in 
regard to the period widiin which his application 
should be instituted. The application, althcM]^ 
made under S. 47 is one to which the prineijrfes of 
O. 21. R. 91 apply as also do the incidents attached 
to such an application. Art. 166 and not Art. 
18l of the Limitatiai Act is applicable to such aa 
application. 

Per Patanjali Sasiri, /.—The sale must stand as 
between the parties to it until it is set aside by the 
Court. 

Per Govindarajachari, /.—The judgment-dAtor 
must apply to set aside the sale. I. L.R. (1948) 
Mad. 522=A.I.R. 1948 Mad. 226=60 L.W. 76ft= 
1947 M.'W.N. 706=(1947) 2 M.L.J. 468 (F.B.)!. 

Art. 166 — Applicability and scope. 

Art. 166 of the Linutation Act, as amended by 
the Act erf 19^. is quite general and it g'/vems 
application by w party to set aside a sale, 
the application falls imder S. 47 or imder O. 

Rr. 72. 89. 90 and 91, C. P. Code. ^ The article 
does not however apply vdien the sale is vw or * 
nullity* No api^ication is required to ^ 
what is a nirility. It does not also apply to w 
exercise of the Coiirt’s inherent powers undCT S- 
151. C. P. Code. I.L.R, (1947) Nag. 344=A. 
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€. R. 1948 Nag. 52=231 Ind. Cas. 6=1947 N. 
L. J. 240. 

Art. 166 — Applicability and scope. 

Execution sale — Application to set aside, on 
ground of exemption under S. 60 (1) (c), Gvil 
P. C. — Article applicable is Art. 166. A.I.R. 
1943 Pat. 75=21 Pat. 774=9 B.R. 180=24 P. L. 
T. 97=2M Ind. Cas. 601. 

Art. 166 — Applicability and scope. 

Application to set aside sale such as on ground of 
exemption provided in S. 60, Civil P. C.. falls 
under S. 47, Civil P. C. and the limitation is go- 
verned by Art. 166, Limitation Act — The word 
“sale” in Art. 166, refers to auction-sale. A.I.R. 
1942 Lah. 153=44 P.L.R. 302=1. L.R. (1942) 
Lah. 559=203 Ind. Cas. 166 (F.B.). 

Overruling — A.I.R. 1939 Lah. 113=1. L.R. 

(1939) Lah. 103=184 Ind. Cas. 393. 

Art. 166— Applicability and scope. 

The law of limitation governing application to set 
aside sale in execution of attached debt will be 
Art. 166, Limitation Act. A.I.R. 1941 Mad. 276 
=52 L.W. 471=(1940) M-W.N. 992=(1940) 2 M. 
L. J. 503. 

Art. 166— Applicability and scope. 

An application by Receiver to set aside a sale of 
insolvent’s property is governed by Art. 181 and 
TWt by Art. 166 which applies only to applications 
under O. 21, Rr. 89 to 91. Civil P. C. A.I.R. 
1940 Nag. 414=1940 N.L.J. 505=192 Ind. Cas. 
183. 

Art. 166 — Applicability and scope. 

Decree executable only againsfprop«-ty of deceas- 
ed judgment-debtor in hands of his sons — Appli- 
cation by son to set a.‘ide sale on ground that part 
of property sold was his personal property— Article 
166 and not 181, applies. A.I.R. 1940 Pat. 192 
=6 B.R. 770=5 C.L.T. 22=189 Ind. Cas. 256. 
—Art. 166 — Applicability and scope — Applica- 
tions under S. 47 and O. 21, R. 90, C. P. Code. 

Article 166. Limitation Act. applies to an appu- 
cation under O. 21, R. 90. and there is no artide 
applicable to an application under S. 47, Gvil P. 
C though, of course, such an application must M 
made while the Court is still seiz^ of 
ings A.I.R. 1939 Lah. 113=1. L.R. (1939) Lah. 
103=41 P.L.R. 436=184 Ind. Cas. 393. 

- - Art. 166— Applicability and scope. 

Article 166 extends to aJl applications for setting 
aside a sale under S. 47, Gvil P. C. and is not 
limited to applications under O. 21, Rr. 89, 90 or 91. 
But Art, 166 must be confined to cases where the 
sale is voidable only and not void. A.I.R. 1938 
Cal. 113=42 C.W.N. 87=1. L.R. (1938) 1 Cal. 
280=178 Ind. Cas. 540. 

—Art. 166 — Applicability and scope. 

The applicability of Art. 166 is very wide and there 
is no ground for holding thab it Ls restricted to 
applications under O. 21^ Rr. 72 and 89 to 9k It 
ap^ies to all applications under 8. 47, Ovil P. C. 
A.I.R. 1938 Nag. S58=(1938) N.L.J. 58fel. 
L. R. (1941) Nag. 381=160 Ind. Cas. 5S3. 

Art. 166— Applicability and scope. 

Article 166 is a general provision appiying to 
many applications under die Code and not only to 
applications under O. 21, Rr. 89 to 91. It cannot 
override the special provisions of any particular sec- 
tion or rule of the Ovil P. C. to the contraiy. 


If, therefor^ O. 34, R. 5 gives a time other ihan that 
provided by Art. 166, the special provision must pre- 
vail. 45 L. W. 486=(1937) 1 M.L.J. .S69=(1937) 
M.W.N. 526=A.I.R. 1937 Mad. 560=172 Ind. 
Cas. 247. 

Art. 166— Applicability and scope. 

Application under O. 21, R. 90, Civil P. C. to 
set aside sale barred by time — Court cannot set aside 
sale. A,I.R. 1935 Lah. 972=159 Ind. Cas. 988. 

Art. 166 — Applicability and scope. 

An application under R. 9(X O. 21, is governed 
by Art. 166, Limitation Act. A.I.R. 1934 All. 
314=3 A.W.R. S45=(1934) A.L.J. 859=151 
Ind. Cas. 244. 

Art. 166— Applicability and scope — Deposit 

of amount for setting aside sale, 

Jt may be taken as settled law that under O. 21 
R. 89, Civil P. C. read wth R. 92 (3) and Art.' 
166 of the Limitation, Act, it is necessary that not 
only the application but also the deposit must be 
made within 30 days of the date of the sale. A. 
I. R. '1934 Lah. 875=36 P.L.R. 101=155 Ind. 
Cas. 603. 

— Art. 16^— Applicability and scope — Objection 
to attachment. 

An objection or application by a judgment-debtor 
that his property is not liable to attachment and sale 
under S. 60, Civil P. C., is an objection under S. 
47 of the Ci>de and is governed by Art. 166 of the 
Limitation Act. A.I.R. 1934 Nag. 82=30 N.L.R. 
135=148 Ind. Cas. 200. 

■ Arts, 166 and 181— Applicability and scope— 
Objection under O. 21, R 90, C. P. Code. 

Objection that decree was in reality mortgage- 
decree and that other properties of judgment-debtor 
could not be sold unless the mortgaged properties 
are first sold and the sale proceeds proved insuffi- 
cient falls under S. 47, Civil P. C., and is governed 
by Art. 181 and not by Art. 166. Second appeal 
lies from the order therein. A.I.R. 1933 Lah. 570 
=145 Ind. Cas. 113. 

Arts. 166, 181 — ^Applicability and scope — Ap- 
plication by judtnnent-debtor to set aside sale. 

Under the Limitation Act, 1908, as amended by Act 
1 of 1927, an application by a judgment-debtor under 
.S. 47, Civil P. C., to set aside a sale in execution 
on the ground tfiat notice had not been scrvrf on 
him under O. 21. R. 22 or O. 21, R. 66, Gvil 
P. C. is governed by Art. 166 and not by Art. 181, 
Limitation Act, and the period of limitation is 30 
days from the date of the sale. (1931)- A.L.J. 119 
=A.I.R. 1931 All. 145=130 Ind. Cas. 708. 

Art. 166 — Applicability and scope. 

An applioation to set aside a sale under S. 47 or 
under O. 21, R. 90, Civil P. C. is governed by 
Art. 166 and consequently, such an application is 
barred if made after 30 days, A.I.R. 1931 Cal. 
425=35 C.W.N. 31=131 Ind. Cas. 561. 

—Art. 166 — Applicability and scope. 

Applications under O. 21, R. 89, Gvil P. C., are 
govCTned by Art. 166. 8 O.W.N. 633=A.I.R. 
1931 Oudh 291=132 Ind. Cas. 263. 

-^Art. 166— Applicability and scope — Applica- 
ti pn under S. 47, C. P. Code. 

Application under S. 47, C. P. Code — Setting 
aside sale, asked for — Article 181, and not Art. 166 
applies, m Ind. Cas. 634=A.I.R. 1928 Cal. 865. 
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—Art. 166— -Applicability and scope — Sale con- 
trary to directions in decree. 

Sale contrarj- to decree — Application (o set aside 
Art. 166 applies — View of Oldfield, J., in 27 M. 

L. J. 60.1. Foil. 106 Ind. Cas. 242=A.I.R. 1928 
Mad. 140. 

■ , Art. 166 — Applicability and scope — Sale on 
original side — Sale by Registrar on original side— 
Art, 166 does not apply. 

An npplicalion to set aside a sale held by the 
Kc^ tinr of ihe original si<le under mortgage decree 
under ilie rules of the High Court in Chap. 27 
uridcr certain conditions which prescrible certain 
coikJ tions as to the title which the purchaser should 
be ciiiitlcd lo require before he is compel’ed to com- 
plete IS neither governed by Art. 166 nor by the rule 
which requires that the “^ale should be excepted 
wi h n 14 days. 103 Ind. Cas. 621=54 Cal 493= 
47 C.L.J, 75=A.I.R. 1927 Cal. 818. 

Art. 166 — Applicability and scope — Defect in 

judgment-debtor’s title. 

D.crcc-holder auction-purchaser failing to get 
posse-sion for defect in judgment-debtor's title after 
sat sfaction of decree recorded — He cannot proceed 
with fresh execution without getting sale set aside 
wiihin 30 days. 

He cannot get round the limitation of 30 days under 
Art. 166, Limitation Act, merely by putting in a 
fredi execution application. A.I.R. 1927 Mad. 
394. Foil. 104 Ind. Cas. 614=26 M.L.VV. 212=1927 

M. W.N. 224=39 M.L.T. 121=A.I.R. 1927 Mad. 
835=.';3 M.L.J. 255. 

• Aft, 166 — Applicability and scope— Sale under 
Tenancy Act— Governs application under S. 173, 
Bengal Tenancy Act. 

Article 166 of the Limitation Act governs an 
application under S. 173 of the B. T. Act. because 
the ajjplicafon is cognizable under S. 47 of the C. 
P. Code. Article 166 is quite general in its terms and 
all applications for setting aside an execution sale 
come under its scope. 82 Ind. Cas. 322=51 Cal. 1014 
=A.I.R. 1925 Cal. 351. 

Art. 166 — Applicability and scope — Applies to 

every application to set aside a sale whether for 
illegality or for irregularity. 

The wording of the article includes all applica- 
tions made under the Code to set aside a sale and 
only applicajons specifically provided for by the 
p)de, under Rr. 89. 90 or 91. Whether the ground 
for seeking to set a«ide a sale is the commission 
of an irregularity or i’lcgality and whether S. 47 or 
O. 21, R. 90 is the appropriate provision of Law» 
to be entered at the head of the petition, an appli- 
cation under the Code of Civil Procedure to set aside 
a sale in execution of a decree falls iwilhin the 
definition in Art. 166. 11 L.W. 59; 16 L.W. 934; 
38 Mad. 1076; 1 L.W. 969; 16 L.W. 178; 46 Cal. 
975 and 61 Ind. Cas. 823 (Pat.), Foil. 77 Ind. Cas. 
631=18 M.L.W. 780=1924 M.W.N. 27=33 M.L. 
T. 137=47 Mad, 525=A.I.R. 1924 Mad. 137=45 M. 
L.J. 829. 

■ Art. 166— Applicability and scope — Want of 

attachment. 

Setting aside sale on any ground comes under this 
article. 77 Ind. Cas. 368=1 Rang. 533=A.I.R. 
1924 Rang. 124. 

“■“■Art. 166— Applicability and scope — C. P. 
Code, S. 47 — Petition under— Art. IW applies. 70 
Ind. Cas. 743=16 M.L.W. 178=1922 M.W.N. 514 
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=31 M.L.T. 135=A.I.R. 1922 Mad. 417=43 M. 
L.J. 181. 

Art. 166— Applicability and scope — Applica- 
tion to set aside sale are all govemel by Art. 166. 

An application for setting aside a pale in execu- 
tion of a decree under the C. P. Code is governed 
by Art. 166, even though (he ground for setting 
aside should be fraud or any other reason. The 
effect, however, of Art. 166 of the Limitation Act 
cannot be evaded merely by stating in the appli- 
cation itself that it is brought under S. 47 as well 
as under O. 21, R. 90. 77 Ind. Cas. 957=3 Pat 
L.T. 501=1922 P.H.C.C. 269=2 Pat. 65=1 Pat. 
L.R. 18=A.I.R. 1922 Pat. 507. 

Art . 166 — Applicability and scope — All sorts of 

applications for setting aside sale are governed. 

Article 166 does not apply only to an application 
under O. 21, Rr. 88 to 90, but it is a general one 
and governs all applications based upon whatever 
grounds, to have an execution sale set aside. 
Therefore nn application for setting aside a sale otv 
the ground of irregularity in serving notice under 
O. 21, R, 22, is governed by Art. 166. 61 Ind. Cas. 
823=2 P.L.T. 401=6 P.L.J. 319=1921 P.H.C.C. 
181=A.I.R. 1921 Pat. 145. 

—Arts. 166 and 181— Applicability and scope— 
Execution sale— Application to set aside— Property 
— Not liable to sale — Limitation. 

Article 166. is not limited to applications under 
O. 21. Rr. 89 to 91 of the C. P. Code. It is 
perfectly general and refers to an application under 
the Code to set aside a sale in execujon of a decree. 
An application to set aside a sale in execution of a 
decree passed against the father, on the ground that 
the property sold belongs to the applicant and no® 
to his father is governed by Art. 166. 46 C^l. 975= 
54 Ind. Cas. 431. 

Art. 166 — Applicability anl scope — C. P. Code 

(1882), S. 311 — Execution of decree— Sale — Appli- 
cation to set aside— Minority — Effect of. 

JYe/d, that an application under S. 311, C. P. 
Code. 1882. to set aside an auction sale presented oa 
behalf of a minor by his next friend or .guardian 
after expiry of one year from the date of sale is nok 
barred under Art. 166. S. 7 applies to such case 
and the period of limitation is extended under the 
provisions of the section. 1 C. 226 ; 23 C. 374; 9 
A. 411, foil. The operation of S. 7 i« not confined 
applications made by minors after attaining majority 
but extends to applications made by guardians during 
the minority of their wards. HWd, also, that S. 6 
of Act 9 of 1908. did not govern the application 
which was made before the Act had come into 
5 P.L.R. 1910=118 P.W.R. 1910=6 Ind. Cas. 488- 

2. Extension of limitation. 

Art. 166 — Extension of limitation. 

The decree-holder is not entitled to enlarge period 
of limitation merely because the main relief sought by 
him in the subsequent application is further execution 
of the decree. Nor can the Court set aside the 
order recording satisfaction and allow furtlier exe- 
cution after the period for setting aside the sale h^ 
expired without any application being made for this 
purpose. 41 L.W. 422=(193S) M.W.N. 453=A. 
I.R. 1935 Mad. 340=159 Ind. Cas. 993 

^Art. 166— Extension of limitation. 

The period of limitation prescribed by the Linuta- 
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tion Act cannot Be varied by consent of parlies. This, 
is correct only as an abstract proposition; but in a 
case where the decree-holder consents to accept a 
deposit made by tlie judgment-debtor in full satis- 
faction of his decree, and consents to have the sale 
set aside on receipt of such deposit, then it is open 
to the Court to set aside the sale, though the de- 
posit was made beyond the period prescribed in the 
Limitation Act. 1935 O.W.N. 975— A.l.R. 19.>6 
Oudh 55=11 Luck. 418=157 Ind. Cas. 803. 

Art. 166 — Extension of limitation. 

The period of limitation under Art. 166, being 
fixed by statute and not by the Court it cannot .be 
extended under S. 148. Civil P. Code, or under S. 5, 
Limitation Act. A.l.R. 1934 Pesh. 25=148 Ind. 
Cas. 1082. 

— -Art. 166— Extension of limitation. 

The period prescribed under Art. 166 canno* be 
enlarged under the provisions of S. 5 of the Limi- 
tation Act or otherwise, but prc.sumably it can be 
enlarged under S. 18 of tJic Limitation Act. 92 Ind. 
Cas. 839. 

- ■ ..Art. l6^-Extension of limitation. 

The court cannot extend limitation in case of appli- 
cation to set aside sale. 57 Ind. Cas. 224 (I.ah.). 

3. Fraud and collusion. 

•Art. 166 — Fraud and collusion. 


Where the sale is sought to be set aside on the 
ground of fraud. Art. 166 applies. 81 Ind. Cas. 
844 =20 M.L.W. 242=A.1-R. 1924 Mad. 817. 
•Art. 166— Fraud and collusion. 


Where an execution '.ale is alleged to be fraudul- 
ent and collusive, the period of taking proceedings 
to set aside the sale, in ihc ca e of fraud would be 
three years from the time when the sale took place 
or when the plaintiffs knew of the fraud. 74 Ind. 
Cas. 202=1919 P.H.C.C. 3S6 (Pat.). 

•Art. 166 — Execution sale — Fraud— Limitation. 


An application to set aside an execution on the 
eround of frr\ud must be made wilhm ihc time pre- 
scribed by Art. 166 of the Limitation Act To 

avail Wm.clf of S. 18 of the Act the ^ 

show that, he was by fraud kept from the 
of his right to apply for the sale to be set aside. 

51 Tnd. as. 447 (Lah.). 

Art. 166— Execution sale — Fraud— Setting 

aside, O. 21, R. 90, C. P. Code— LimiUtion. 

Art, 166 governs an application to set aside a 
sale under O. 21 R. 90 of tbe C. P . Code. 57 

Ind. Cas. 404 (Pat.). 

4. Sale in insolvency. 

Art. 166— Sale in insolvency. 

TTie provisions of O. 21 of the C. P. Code, are 
applicable to insolvency proceedings, and the limita- 
tion applicable to a petition for setting aside a sale 
in an Tnsolvency proceeding must be thirty days as 
laid down in S. 21 read with Art. 166. A.l.R. 
1921 Nag. 25. Foil. 102 Ind. Cas. 543=A.1.R. 
1927 Nag. 262. 

—Arts. 166 and 181— Sale by Inaolvttcy Court 

— Pnud— Limitfttion . 

An application either of an insolvent or of his 
creditor for cancelling, on the ground of fraud, a 
site of immoveable property by the Insolvency 


Court in realiring the assets of the insolvent is go- 
verned by Art, 181 and not Art. 166. .36 P.W.K. 
1914=107 P.L.R. 1914=23 Ind. (as. M)7. 

5. Sale, when complete. 

•Art. 166— Sale, when complete. 


Tlie word "sale” in Art. 166 is used in the .same 
sense as in the Civil P. C., namely, a sale as at the 
conclusion of the auction and not a.- confirmed by 
Court. A.l.R. 1942 Lah. 102=44 P.L.R. 126= 
I.L.R (1942) Lah. 249=200 Ind. Cas. 30.2 (F.B.). 

Art .166— Sale, when complete. 

The sale of property in an auc ion hy the order 
of a Court, although held by an officer r.f the Court 
or by any person appointed in this behalf, is ncvcrth^ 
less a sale by the Court itself. It is not completed 
until the Court formally accepts the bid and declares 
the purchaser under O. 21, R. 84, C'''^| 

Prior to such order, the bidder whose did has l«cn 
accepted by the sale officer at the time of the b;d, 
does not acquire any interest in the property. The 
decree-holder is declared a purchaser only when the 
execution Court "approves" of (lie and the 

starting point of limitation under Art 1^;. J' 

tion Act for an application under O. K. 

Civil P. C.. is the date on which the ‘ale is so ap- 
provetl bv the Civil Court. A.I.RM935 Oudh 131 
=1935 Ci.W.N. 208=1935 R. D. 99=10 Luck 557 

=153 Ind. Cas. 719. 

Art .166 — Sale, when complete, 

In case of a sale in execution, the sale is complete 
only on the date when (he bid is accepted and a 
derlara'ion made about a person being a purchaser 
which is to be followed immediately with the depo- 
sit of the one-fourtfi of the purcha'c-money ; and a 
siarring point of limitation for an application under 

0. 21. R. 89 must be the date of such declaration 
and deposit, and not the date when the bid was 
made. 11 O.W.N. 18=A.1.R. 1934 Oudh 25=9 
Luck 393=147 Ind. Cas, 1077. 

Art. 166 — Sale, when complete — Deposit of 25 

per cent., whether material. 

The s.ate is complete as soon a.s the offer of the 
auction-purchaser is accepted by the aiicttoneer and 
it is immaterial for the purpose of Art. 166, whe- 
ther the 25 per cent, deposit was made or not. A. 

1. R. 1935 Pesh. 160=159 Ind. Ca.'. 27.3. 

6. Starting point. 

Art. 166 — Starting point. 

Under Art. 166, an application to set aside exe- 
cution sale must be filed within 30 days from the date 
of the sale. 58 M.L.W. 235=(l943) 1 M.L.J. 

267=1945 M.W.N. 474=A.I.R. 1945 Mad. 499, 

Art. 166— Starting point. 

The limitation for an application to set aside a 
sale on the grouivl that the property was not valued 
as required by S. 13 of Bihar Money-lenders’ Act, 
1939 is governed by Art. 166, A.l.R. 1942 Pat. 
238=21 Pat. 281=23 P.L.T. 139=8 B. R. 720 
=200 Ind. as. 782. 

Art. 166— Starting point — Application under 

C. P. Code, O. 21, R. 89. 

The starting period of limitation under Sch. 1, 
Art. 166 of the Limitation Act and R, 99 (2) of 
O. 21 Qvil P. C. for an application to set aside 
the sale under O. 21, R- 89, Qvil P. C. is the 
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date when the sale is approved by the executing 
Civil Court, and not ihc date when the Collector 
or sale-officers accepts the bid and reports the sale 
to the Civils Court. The same is true even where 
the sale is by a Rent Court and even though, by the 
force of certain ndes in the Revenue Manual, the 
officer to carry out tJie sale j)n the spot may have 
to be the Qurq Amin. A.I.R. 1940 Oudh 261= 
O.W.N, 381=1940 A.W.R. 173=187 Ind. 
Cas, 603. 

Art. 166— Starting point. 

Order 2], R. 89, Civil P. C. contemplates an ap- 
plication for setting aside a sale within 30 days of 
It as prescribed in Art. 166. Limitation Act. 17 
P.L.T. 940=A.I.R. 1937 Pat. 113=16 Pat. 202= 
.3 R. R. 579=169 Ind. Gis. 483 (F.B.). 

•—Art. 166— Starting point — Sale set aside by 
executing Court but confirmed by High Court- 
Application by another judgment-debtor to set 
aside sale — Starting point of limitation. 

On an application by judgment-debtor, an execution 
sale was set aside after a month from the date of 
sale. Appeal was dismissed but the sale was con- 
firmed on revision by the High Oiurt. Subsequently, 
another judgmcnt-ddjtor and other persons having 
an interest in the property and who had knowledge 
of the sale applied to set aside sale : 

Held, that the right of petitioners of making an 
application for setting aside the sale became barred 
before the sale was set aside by the Court and this 
right could not be revive® on account of a subse- 
quent wrong order of the Court setting aside sale. 
Cbn«equenily, under Art. 166, the starting point of 
limitation for setting aside sale was not the date 
of the confirmation of the sale but the date of sale. 
A.I.R. 1936 Pat. 558=3 B.R. 280=167 Ind. Cas. 
225. 

Art. 166 — Starting point. 

If a party wants a sale to be set aside for any 
of the reasons given in O. 21. R. 90. Civil P. C., 
then the application must be made within 30 days as 
required by Art. 166. Limitation Act. A.I.R 
1934 All. 314=(1934) A.L.J. 859=3 A.W.R. 545 
=151 Tnd. Cas. 244. 

—Art. 166— Starting point — Date of sale is the 
date on which property is put up for sale. 

An application under R. 89 to set aside the sale 
after making the necessary payment into Court must 
be made within thirty days from the date of the 
sale, and the date of the sale is when the property is 
put up for sale and knocked down to the highest 
bidder within Limitation Act, Art. 166 . 95 Ind. 
Cas. 549=28 Bom. L.R. 510=A.I.R. 1926 Bom. 
335. 

Art. 166— Starting point — Personal covenant 

in mortgage — Cause of action on. 

Where in a mortgage-deed, the mortgager cove- 
■aated to pay the debt in six months and on failnre 
to pay the same, a suit was instituted nearly ten 
years after the debt became payable and a personal 
teree' was passed therein. 

Held, that the cause of action on the personal 
covenant accrued when there 'was a failure to pay 
the debt, i.e-, six months from the date of the mort- 
gage and that the claim had become barred under 
Art. 66 . 53 I. A. 134=24 A.L.J. 615=28 Bom. 

L. R. 931=43 C.L.J. 545=24 M.L.W. 50=1926 

M. W.N. 535=3 O.W.N. 591=7 Pat. L T. 501 
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=95 Ind. Cas. 839=A.I.R. 1926 P.C. 56=51 M. 

L. J. 82 (P.C.). 

Art. 166 — Starting point. 

An application to set aside a sale in execution of 
a decree must be presented within thirty days from 
the date of the 'ale and not from the date or confir- 
mation of the sale or from the date of deposit under 
O. 21. R. 84. C. P. Code. 78 .Ind. Qs. 47=19 
N.L.R. 162=A.I.R. 1924 Nag. 108. 

Art. 166 — Starting point. 

Court sale voidable — Application to set aside must 
be made witiiin 30 daj'S under the Article. 69 Ind. 
Cas. 1001=16 M.L.W. 319=1922 M.W.N. 707=31 

M. L.T. 363=A.T.R. 1923 Mad. 48=43 M.L.J. 
477. 

Art. 166 — Starting point — Application after 

one month— Application to set aside sale beyond 
one month of sale — Whether barred. 

An application to set aside sale assuming it to be 
under S. 47. C. P. Code, if made beyond one month 
after sale is barred under Art. 166, Art. 181 does 
not apply. 27 M.L.J. 60S (1919). M.W.N. 897; 
46 Cal. 975. 38 Mad. 1076, Foil. 74 Ind. Cas. 458= 
1922 M.W.N. 176=16 M.L.W. 934=A.I.R. 1922 
Mad. 95. 

Art. 166— Starting point. 

Under Art. 166 lime runs from the date of sale 
and not from the date of confirmation of sale. 8 

N. L.R. 177=17 Ind. Cas. 884. 

Art. 166— Starting point — Application to set 

aside sale — Date of sale, what is. 

The date of sale under Art. 166 is not the date on 
which it is knocked down but the date of the con>- 
pletion of the sale. So where a decree-holder pur- 
chases property in auction and does not pay the de- 
posit of 25% the dafc of the completion of the salq 
is the date on which the court acting under S. 306. 
(O. 21, R. 84.) C.P.C.. orders that the purchase- 
money be .'•et off against’ the decree amount. 1 P. 
W. R. 1909=1 Ind. Cas. 12. 

7 . Void sale . 

—Art. 16^— Applicability— Void sale — Execution 
sale a nullity judgment-debtor having no saleable 
interest — Necessity to have the sale set aside. Set 
C. P. CODE (5 OF 1908), S’. 2 (10) AND LIMI- 
TATION ACT (9 OF 1908), ART. 1C6. (1948) 

1 M.L.J. 422=A.I.R. 1948 Mad. 301. 

Art. 166 — Void sale. 

Several provisions of O. 21. Civil P. C. and Art. 
166, Limitation Act deal with setting aside execution 
sales. They affect voidable sales only fox void salea 
do not require to be set aside. A.I.R. 1941 Pat. _ 
566=8 B. R. 507=199 Ind. Cas. 169. 

Art. 166— Void sale. 

Article 166 can only appJy where it is necessa^ 
to have a formal order settii^ aside tiie sale. It is 
clearly not necessary' where the sale was a nullity. 
A.I.R. 1937 Rang. 126=1937 Rang. L.R. 164= 
169 Ind. Cas. 967. 

Art. 166 — Void sale. 

Obiter — ^An application on behalf of minor^ to 
aside sale in execution of decree against him on 
ground of its being made in absence of any guardian 
to represent the interests of minor in execution pro- 
ceeding is governed by Art. 181, and not by Art. 
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166, inasmuch as the sale is void. A.I.R. 1935 
Lah. 972=159 Ind. Cas. 988. 

—Arts. 166 and 181 — Void sale—ExecuUon sale. 

Where properties are sold in execution of a decree 
and the judgment-debtor makes an application under 
S). 47, Civil P. C., which does not contain any pra- 
yer for setting aside the sale but merely brings to 
the notice of the Court the fact that the entire pro- 
ceedings including the sale are null and void, such 
an application is not one for setting aside the sale 
within the meaning of Art. 166, and is, therefore, 
governed by Art. 181 and not by Art. 166. A.I.R. 
1931 Lah. 586=32 P.L.R. 440=132 Ind. Cas. 493. 
Art. 166 — Void sale. 

Where the contention is that the Court sale in exe- 
cution proceedings in a nullity. Art, 16C does not 
apply and the objections against such a sale, even 
when taken after the lapse of a month, are within 
time. 47 Mad. 288 (F.B.), Foil. 125 Ind. Cas. 
53=11 L.L.J. 457=A.I.R. 1930 Lah. 17. 

——Art , 166 — Void sale — Want of notice— C . P . 
Code, S. 65 — Notice required by O. 21, R. 22 not 
given; sale becomes void — To set aside such sale 
—Art. 181 applies. 

Where notice required by O. 21, R. 22 is not given 
but the sale or excess sale taxes place such a sale 
is void. Being void the sale need not be set aside 
and as such sale need not be set aside the period of 
limitation (comparatively shorter) prescribed by 
Art . 166 would not apply, so that in ca.<e5 where sales 
are held to be void, appropriate relief could be ob- 
tained by parties to the suit by proceedings under S. 
47, the period of limitation being not the period pres- 
cribed for the setting aside of sales but general 
period of three years prescribed by Art 181. 123 
Ind. Cas. 24-=1929 M.W.N. 811=A.I.R. 1930 

Mad. 12. 

-Art, 166— Void sale. 


An application for declaring that a sale in execu- 
tion is void for non-compliance with C. P. Code. 
O. 21, R. 22 (1). not being an application to set 
aside the sale, is governed by Art. 181 and not Art. 
166 . 27 C.L.J. 528 and A.I.R. Mad. 4M 
<F.B.), Foil. 105 Ind. Cas. 65=46 C.L.J. 579= 
55 Cai. 96=A.I.R. 1928 Cal. 60. 

•Art. 166— Void sale. 


A ** V • ^ — w 

Application to set aside execution sale on the 
ground of want of notice under O. 21, R. 22, is 
coveraed by three years’ rule of limitation under Art. 
180 . 97 Ind. Cas 798=8 P.L.T. 28=A.I.R. 1926 
Pat. 397. 

—Art. 166— Void sale. 

Article 181 and not Art. 166 applies where sale 
beuur void, relirf is claimed under S. 47, C. P. 
Code. 80 Ind. Cas. 92=47 Mad. 288=19 M. L. 
W. 179=34 M.L.T. 37=1924 M.W.N. 182=A. 
I. R. 1924 Mad. 431=46 M.L.J. 104 (F.B.). 
-Arts. 166 and 181— Void sale— Application by 
Konerated defendant — Sale in execution of his 
p ro p er ti es. 

An application by a defendant who is exempted by 
the decree from liability, to set aside a sale in exe- 
cution of his property by the plaintiff is governed by 
Art. IBl and not by Art. 166. If an execution sale 
is a nullity, (made without jurisdietton) or is 

v«d Ab Iftilio. Art. 181 governs an applicaticm to 
eel it aside, and not Art. 166 . 43 Mad. 313=38 M. 
L. J. 62=(1920) M.W.N. 127=56 Ind. Cas. 260. 


Art. 166— Void sale — Execution sale — Irregu- 
larity — Purchase without leave. 

Piirdia''e l>y dccrcc-holder without obtaining leave 
to Irid is irregular ;uid not void and an application 
to set aside «s governed by Art. 166. 41 Bom. 357 
=19 Doni. L.R. 75=39 Ind. Cas. 3. 

—Arts. 166 and 181 — Void sale — Execution sale 
—Notice of sale— Proclamation not gwen to judg- 
ment-debtor. * 

A sale held without notice of sale proclamation to 
a Judgment-debtor is not a nullity and an appli- 
cation to set it aside is governed by Art. 166 of Limi- 
tation .\ct. (1919) M.W.N. 897=11 L. W. 59 

=53 Ind. Cas. 809, 

Art. 166 — Void sale — Execution sale — Nullity 

— Limitation. 

Where sale in execution of a decree is a nullity, 
Art. 166 docs not apply. 26 M.L.J. 267=23 Ind. 
Cas. 251. 

—Art, 166 — No void sale — Sale — Omission to 
comply with S. 290. C.P.C. (O.C.)j-No nullity. 
Sec C.P.C. . O. 21, R. 68. 31 C. 385. 

# 

8. Miscellaneous. 

Art. 166 — Miscellaneous. 

The judgment-debtor first made an application un- 
der O. 21, R. 90 Civil P. C. and that was not 
withdrawn when he first made his application under 
R. 89. The application under R. 90 was withdrawn 
when the limitafToh for application under R. 89 had 
expired : 

Held, that the application under R. 89 which was 
barred by the application under R. 90, could be said 
to have been made only when the application under 
R. 90 was withdrawn and it was, therefore, barred 
by limitation. A.I.R. 1940 Sind 181=1. L.R. 
(1940) Kar. 360=192 Ind. C:as. 10. 

^Art. 166 — Miscellaneous — Absence of formal 

notice . - , 

Where an application is to be made to the Court 
within a limit oT ttme, it is deemed to be made for 
the purposes of limitation when the notice of mo- 
tion is first filed in the proper office of the Court. 

When the purchaser has actual notice of an appli- 
cation to^sei aside the sale, absence of formal notice 
is not a bar. A.I.R. 1933 Cal. 886=60 C. 1106 
=147 Ind. Cas. 797 (2). 

Art. 167. See C. P. CODE. O. 21. R. 95. 

1904 A.W.N. 46=26 A. 365=1 A.L.J. 86 

Art. 167— Applicability and scope — Succes- 
sive applications under O. 21, R. 35, C. P. Code 
—Obstruction — Application under O. 21, R. 97 
within 30 days of last application and obstruction 
but more than 30 days of obstruction, cn prior 
application — If barred. 

A judgment-creditor holding a decree for posses- 
sion is entitled to file any number of applications for 
exer4iUon within the time allowed to him by law 
under O. 21, R. 35. C. P. Code, until he obtains 
possession. Each time an application is made an obs- 
truction might be caused and in that case each obstnio- 
tion oonsUtutes a fresh cause of action; it does not 
matter that the obstnictioo is caused by the same per 
son or diff^ent persons. The fact that the judgmmb- 
cr^tor who is obstructed when seeki^ to take 
possession in pursuance of his application for 



2135 


IXMTATION ACT (1908), ART. 167. 


possession under O. 21. R. 35, does not come lo 
apply under O. 21. R. 97 for removal of obstruc- 
tion within the period of 30 days therefrom is no 
ground for holding that he is not entidcd to apply 
again for possession and then on obstruction to apply 
under O. 21, R, 97 within tliirty days 0 / such la.er 
oh.striicfion, because the interval between the two ob- 
struct on- has exceeded tJie time allowed by Art. 
167, Limiiation Act. 

What is contemplated under An. 167 is a com- 
plaint of a particular obstruction or resistance, and 
if a coinplaiiu is made within tliirty days of it. 
Art. 167 applies and the application is in in time. 
It makes no d ffcrence that there was a prior ob- 
struciion winch was not acted upon. Each time a 
deciec for possession is sought to be executed and 
the execution is met by resistance or execution, sucli 
resistance or execution may be complained of within 
thirty <Iays; each obstruction or resistance is a fresh 
cau'C for complaint. I.L.R. (1946) Kar. 317=A. 
I.R. 1947 Sind. 118. 

Art. 167 — Failure to complain of resistence. 

Failure of auction-purchaser to complain of resist- 
ance under O. 21, R. 97, Civil P. Code, within 30 
days — It cannot take away the right to apply under 

0. 21, R. 95, Civil P. Code to which Art. 181 
apples. A. I.R. 1941 Nag. 322=1941 N.L.I. 494= 

1. L.R. (1942) Nag. 633=198 Ind. Cas. 2U. 

- Art. 167 — Limitation — Start of. 

Every fresh obstruction gives fresh right provided 
fresh writ for possession is is.sucd — Time nuis from 
resistance a'one which decree-holder is complaining. 
A. I.R. 1939 Od. 494. 

Art. 167 — Limitation — Computation. 

The period nf 30 days prescribed by .^rt. 167 is 
to be counted from the date of the resistance of ob- 
struction of which complaint is made. A. I.R. 1936 
Cal. 352=42 C.W.N. 478=176 Ind. Cas. 816. 

—Art. 167 — Decree Sale — Obstruction to 

possescion — .Application for removal within 30 days — 
Transfer of decree — Application in transferee Court 
after .’’0 days from the date of obstruction: 

Hd'l, that the time must be computed, not from 
the Jay on which the application tc the transferee 
Court was filed but from the day on which the first 
application, was filed and that the application, as it 
fell under S. 47. Civil P. Code, had three years' 
period of limitation. A. I.R. 1936 Sind 11=30 S.L. 
R. 290=161 Ind. Cas. 524. 

Art. 167 — Obstruction — Objection — 

Limitation. 

An objection to an obstruction to possession on 
appl cation under O. 21, R. 35, must be raised with- 
in thirty days from the date of obstruction. 35 Bom. 
L.R. 1033=A.I.R. 1933 Bom. 457=146 Ind. Cas. 

11 (F.B.). 

Art. 167 — Purchase of property by decree- 

holder in auction — Resistance to delivery of posses- 
sion: 

Held, that the decree-holder may either apply 
under O. 21. R. 97 or may make a fresh applica- 
tion for execution. A. I.R. 1933 Nag. 36^147 
Ind. Cas. 582. 

Art. 167 — Acquiescence. 

^ An application for removal of a secemd obstruc- 
tion made more than thirty days after acquiesc e nce 
in a previous obstruction is not barred by Art. 167. 
Such acquiescence does not deprive the person enti- 


tled to possession, of any further right to obtain it 
in execution. 66 Ind. Cas. 722=1921 M.W N. 
698=A.I.R. 1921 Mad. 559. 

—Art. 167— C. P. Code, O. 21, Rr. 95 and 97 
—failure to complain of obstruction within 30 
days— Fresh application for possession— If barred. 

The failure of the decree-holder to complain of 
ob truction under O. 21, R. 97. C. P. Code withiit 
30 days pi escribed by Art. 167 is no bar to a fresh 
application for delivery of possession under O. 21, 

R. 9a. 13 M. 504. Foil. 24 Ind. Cas. 512 (Mad.). 
— — Art. 168 — Applicability — Appeal dismissed 
for non payment of printing charge within time 
fixed — Application to set aside and to restore 
appeal to file— Limitation — C. P. Code, S. 151 
and 0 . 41 R. 19. 

Article 168 of the Limitation Act has no appli- 
cation to an application under S. 151. Civil Proce- 
dure Code, to set aside an order dismissing an appeal 
for failure to comply with an order to pny the print- 
jng cost and for restoring the appeal to file; such an 
application docs not come within the provisions of 
O. 41, R. 19, Civil Procedure Code, but lies under 

S. 151, which preserves the inherent po’vers of the 
Court to act ex debito juslitiae and this inherent 
power is not afTccted by the law of limitation. 19 Pat 
159 (F.B.). foil. 27 Pat. 745=A.I.R. 1949 Pat. 112 
=29 P.L.T. 483. 

Art. 168 — Applicability — Dismissal of ap- 
peal for appellant’s failure to pay proclamation 
charges. 

The dismissal of an appeal for failure of the appel- 
lant to pay the proclamation charges for the service 
of tlie unserved re.spondents, amounts to dismissal for 
want of prosecution, and as such falls within Art. 
168, Limitation Act. A. I.R. 1950 E.P. 255. 

■ Art . 168 — Applicability . 

An application for restoration of a,n appeal which 
has been dismissed for want of prosecution is govern- 
ed by Art, 168 and S. 5 of the Limitation Act is 
not applicable to such an application. A. I.R. 1933 
Rang. 96=142 Ind. Cas. 185. 

Art. 168 — Applicability. 

An application for restoration of an appeal dir 
missed under 0. 41. R. 10 (2). Civil P. Code, is 
governed by Art. 168, Limitation Act. 61 M.L.J. 
688=(1931) M.W.N. 1124=34 M.L.W. 783=A.I. 
R. 1932 Mad. 170=136 Ind. (^s. 45. 

Art. 168 — Applicability. 

Article applies to application for re-admission 
under O. 41. R. 19, C. P. Code as it is ou side 
Limitation Act, S. 6. 60 Ind. C^. 919=45 Boro. 
648=23 Bom. L.R. 110=A.I.R. 1921 Bom. 20. 

—Art. 168— Applicability — Dismissal for de- 
fault — ^Restoration — O. 41, R. 10 (2) of C. P- 
Code. 

Even if Art. 168 of the Limitation Act does not 
apply to an application for the restoral’on of an 
appeal dismissed under R. 10, O. 41, C. P. Code. 
Such an application ought to be made wtfh-n a,rea’ 
sonable time and by analogry should be made within 
30 days. 28 C.L.J. 163=40 Ind. Cas. 234. 

Art. 168 — Extension of time— C. P. Code 

(5 of 1908). S. 151. 

'The limitation allowed to a party- seeJdng to set 
aside an fx parte order dismissing his appeal in de- 
fault, runs from the date of the order and not from 
the date of the knowledge. The inherent power 
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of the Court to break through the provisions of 
S. 3 of Limitation Act can not be invokocl to en- 
able it. 1 Lah. 363=2 Lah. L.J. 245=58 Ind. 
Cas. 789. 

■ Art. 168 — ' Improper dismissal — Appeal- 
Dismissal of ultra vires — Article do^s not apply. 

Where no date is fixed for the hearing of an 
appeal and no notice is given to the part.es of any 
date on which th“ hearing of the apjieal would be 
taken up, an order di-missing the appeal for de- 
fault is without jurisdiction. In suoli case the 
limitation of thirty days for seating aside the dis- 
missal does not apply, c>peciaily when the record 
does not show that the appcllan.s were informed 
of the dismissal. If the order of di.smis al were 
made under circumstances which would rentier such 
action ultra vires of the Court, the 30 days’ limita- 
tion umier Art. 168 ought not to apply. 69 Ind. Cas. 
618=A.I.R. 1924 Uh. 279. 

Art. 168 — Non-payment of process — Appeal 

dismissed for want of prosecution — Article 168 
applies for application for restoration. 

There is no distinction in principle or substance 
between an appeal dismissed on the day fixed for 
the Iicdring for default in pajTncnt of procc5*5 fee 
under 0._ 41, R. 18. and an appeal dismissed before 
the hearing for default in payment of proce.ss fee 
or of the costs of preparing the paper book. They 
stand upon the same footing and cannot be differ- 
entiated and an application to restore an appeal in 
the one case is ejusdem getteris wi;h similar appli- 
cations in the other cases. In each instance the ap- 
peal is dismissed for want of prosecution and to an 
application to restore any such apjieals Art. R)8. 
Limitat'on Act, applies. Case-law, referred. 8 R.ang 
380=127 Ind. Cas. 161=A.I.R. 1930 Rang. 223 

(F.B.). 

Art. 168 — Rangoon rules. 

Rule 9 (2), Appellate Side Rules of Procedure of 
the Rangoon High Court is ult^a tires in so far 
as it prescribes a period cf limiiation less than that 
prescribed in Art. 168, Limitation Act. 8 Rang. 
380=127 Ind. Cas. 161=A.I.R. 1930 Rang. 228 
(F.B.). 

Art. 168— Scope. 

The provisions of O. 41, R. IS. Gvil P. C. 
read with Art. 168, Limitation Act are exhaustive. 
There is no inherent power remaining to the High 
Court ex debilo ju'^litae to allow appeals which 
are time-barred or to set aside an order dismissing 
an appeal under O. 41, R. I8. Gvil P. C. A.I.R, 
1943 Sind 132=1. L.R. (1943) Kar. 409=209 Ind. 
Cas. 326. 

Art. 168 — Scope — Appeal dismissed for 

default. 

There is nothing in the terms of Art. 168, Limi- 
tation Act, to exclude an application made under S. 
151. Gvil P. C. for the re-admission of an appeal 
dismitsed for want of prosecution from die operation 
of the article. 

It is clear that whereas in the case of the appellant, 
limitation runs from the date of the disniissal, in 
the ea se of the respondent limitation may he reckoned 
from the dale his knowledge of the decree, if notice 
of the appeal was not duly served on him. The 
appellant cannot escape the op^tion of Art. IM 
evwi if the application for admission of appeal dii* 
missed for default could lie under S. 151, Gvil P. 


C. A.T.R. 19.37 Oudh 426=1937 O.W'.N. 743= 
13 Luck. 425=170 Ind. Cas. 155. 

■ ' Art. 169 — ApplicabiJty — No scf/ice on res- 
pondent — Service without declaration ondor S. 
82, C. P. Code — No good service. 

Art. 169 has no applic.afion (o case where the res- 
pondent had no notice of the appeal itsejf. (19U8) 
18 M.L.J. 96. 

- Arts. 169, 164 and 162 — Applicability. 

Art. 169 is wholly inapplicable to apf.ltcations by 
a party who has never been served wi'h no. ice to 
set aside the whole proceedings in the suit, and Art. 
164 is the article applicable to such proceedings. 
(1907) 17 M.L.J. 430=30 M. 535- 

Art. 169 — Application to re-hear — What the 

applicant has to prove. 

Iti order that application to re-hear an appeal 
decreed ear parte may be allowed, it is incumbent on 
the applicant to show that he had not e^g.-igcd any 
Counsel, that, he was not duty served with notice 
and that he presented Hie application within 30 
days from the time when he first came to know of 
the decree: 35 P.L.R. 146=A.I.R. 1933 Lah. 882 
=147 Ind. Cas. 288. 

Art. 169, C. P. Code, O. 41, R. 17— Notice 

on Pleader. 

The expression "notice of appeal” should be 
taken to mean notice (actual or constructive) of 
the date on which the appeal is disposr*d of. 

A notice of the date of the hearing of an adjourn- 
ed appeal wks served on the Pleader of the respon- 
dent but fhe Pleader reported that he was not engag- 
ed to appear at the place of the hearing. The res- 
pondent was not aware of such date and an ex parte 
decree was passed : 

Held, that it was unfair to penalise a litigant for 
the fault of his Plea<lcr. The mere fact that fhe 
party had Lcen originally served with notice of the 
appeal was wholly immaterial. The party could, 
therefore, apply for setting aside of the ex parte 
decree wMiin 30 days of his knowledge of the decree. 
A.I.R. 1940 Lah. 49=42 P.L.R. 38=186 Ind. 
Cas. 788. 

■ Art. 169 — Rehearing of appeal — Limitation. 
Under Art. 169, the period of limitation for the 

re-hearing of an appeal heard ex parte is 30 days 
from the date of the decree in appeal or. where 
notice of the appeal was not diUy served, when the 
applicant has knowledge of the decree. 1937 O. W. 
N. 743=A.I.ll. 1937 Oudh 426=13 Luck. 425=170 
Ind. Cas. 155. 

Art. 17(k— Appeal filed within limitation — 
Appellant aske«l to pay a larger court-fec— Appellant 
then applying for leave to appeal in forma patrperis 
after the period of 30 days, allowed by Art. 170— 
Court extending time for making application under 
S. 5 in view of special circumstances of the case — 
Revision : 

Held, that there was no illegafity or material irre- 
gularity so as to Justify interference in revision. 
A.T.R. 1942 Oudh 240=1942 O.W.N. 106=1942 
R.D. 181=1942 A.W.R. 79=199 Ind. Clas. 614 
=17 Luck. 628. 

—Art. 170— CrOM-objection . 

The limitation of 30 days from the date of the 
decree does not apply to applications foi leave to 
file cross-objections In forma pauperis. 12 C.L.J. 
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173, Rel. on. 119 Ind. Cas. 900=7 Pat. 827=10 
P.L.T. 387=A.I.R. 1929 Pat. 31. 

Art. 170 — Unstamped memorandum of ap- 
peal and Pauper application presented together— 
Pauper petition dismissed. 

A memorandum of appeal unstamped and present- 
ed along with a pauper petition cannot if it is stamp- 
ed sub.sequcntly after the period of lunitation, and 
after the pauper petition is dismissed, be treated as 
an appeal filed on the day on which the memoran- 
dum was filed and is therefore barred. 7 L.B.R. 
90=22 Ind. Cas. 884. 

Art. 171— Application by assignee of decree. 

An application made 'by an assignee of the preli- 
minary decree for the preparation of the final dwee 
is not governed by Arts. 17l and 1^. 121 Ind. 

Ois. 689=1929 A.L.J. 921=A.I.R. 1929 All. 444. 

Art. 171 — Extension of Limitation. 

Ignorance of death of party in the absence of negli- 
gence is siifficiciit cause for extending period of imu- 
Ution for”*^ an application tio set ' 

(1932) A.L.J. 18=A.I.R. 1932 All. 459=54 A. 

280=135 Ind. Cas. 159. 

Art. 171 — Failure to brief representatives cn 

record. . . , . 

Where the plaintiff failed to bring on record the 
legal representative of the defendant, though with 
smallest diligence he would have discovered that the 
defendant had died. 

Held the abatement could not be lightly set aside, 
the plalntiJTs had to satisfy the Court that there 
sufficient cause for not applying in time. 67 Ind. 
Cas. 917=49 Cal. 62=A.I.R. 1922 Cal. 335. 

Art. 171 — Legal representatives— One only 

brought on record in time. 

Where one legal representative of a deceased party 
is brought on record in time, there is no bar by time 
if others are brought in, subsequently. 3 A. 517; 
12 B. 48, FoU. 11 M.L.T. 19=(19I2) M.W.N. 
9=22 M.L.J. 169=13 Ind. Cas. 313. 

Art. 173 — Application for resdew — When 

barred — Application for review of order is barred 
if not filed within 90 days of that order. 

An application for review of an order is barr^ 
by limitation under Art. 173 if it is not filed within 
% days from the date of the order sought to be' 
reviewed. The fact that the judgment-debtor had 
no knowledge of the order makes no difference. It 
is open to the judgment-debtor in such a case ^ to 
apply under S. 5, Limitation Act„ for an extension, 
of the period of limitation if in fact he could prove 
that he had no knowledge. 121 Ind. Cas. 552=A. 
I. R. 1929 AH. 485. 

Art. 173 — High Court decree — Review — 

Delay to be accounted for. 

An application for a review of a decree of the 
High Court must be presented within 90 days of the 
decree, and every da/s delay over that period must 
be duly accounted for. (1916) 1 M.W.N. 277= 

3 L. W. 244=32 Ind. Cas. 1000. 

Art. 173— Knowledge after limitation. 

Under Art. 173, 90 days time is allowed to the 
petitioners for review, from the date of their know- 
ledge, but the contention that where the knowledge 
is after that period there is no period prescribed 
the Llmftation Act. or Art. 181, Sdi. 2, Limita- 
tion Act at most applies, is wrwig. 119 Ind. Cas. 
99=A.I.R. 1929 All. 545. 


— Art. 173 — Scope. 

Artide 173 is restricted to applications for review 

615=7 Rang. 

201 — A-I.R* 1929 Rang. 229. 

-—Art 174. Sec also C. P. CODE, O. 21. 
K. 2* 

—“Art. 174 — Application, held not barred. 

The decree-holder agreed to accept Rs. 4,500 in 
full sati^action of his decree provided the payment 
was made to him by the end of May, 1942. It was 
funh^ agreed that there would be no adjustment un- 
til and unless the defendants were ready to pay the 
whole sum in one payment, and that the judgment 
debtor would not be entitled to treat it as an 
agreement for adjustment nor apply for the adjust- 
ment to be certified until the amount was itendered: 

Held, that the terms were settled in Mstreh, 1941, 
but it did not become an adjustment so as to entitle 
the judgment-debtors to apply under O. 21. R. 2, 
Civil P. C., until tender was made on April 2, 1942. 
The application having been made within 90 days of 
that date, was not barred. A.I.R. 1943 Cal. 
=I.L.R. (1943) 1 Cal. 195=211 Ind. Cas. 154. 

Art. 174 — Applicability. 

Article 174, Limitation Act, applies only to the 
action taken by judgment-debtor under 0. 21.- 

W ^ ®tid there is no time limit 

lom the decree-holder. A.I.R. 

1939 All. 581=1939 A.W.R. 635=184 Ind. Cas. 

668 . 

“Art. 174 — Scope — Adjustment and payment 
— Distinction. 

There is a substantial distinction between an ad- 
justment and a payment and such distinction is recog- 
nised in Art. 174. A.I.R. 1938 Rang. 328=178 
Ind. Cas. 20. 

Art. 174— Scope and operation of. 

An omission on the part of the decree-holder to 
certify a payment even if he may have promise to do 
so, does not entitle the judgment-debior to override 
the 90 days’ limitation of Art. 174 for making an 
application under O. 21, R. 2. A.I.R. 1936 Pat. 
270=17 P.L.T. 195=2 B.R. 516=15 Pat. 422 
162 Ind. Cas. 849. 

——Art. 174| — Scope and operation of. 

The limitation of ninety days provided by Art. 
174 is not applicable to a certification by a decree- 
holder. 15 L. 910=A.I.R. 1935 Lah. 194=37 P. 
L.R. 196=155 Ind. Cas. 315. 

—Art. 174 — Adjustment — Not recorded— C. 

P. Code, S. 47. 

Adjustment .not recorded within time as provided 
by Art. 173-A, cannot be recognised by executing 
Court. 16 C.L.J. 169=7 Ind. Cas. 625. 

Art. 174 — ^Application contemplated, what is 

not. 

Application by the itidgment-dd>tor made six 
months after a payment, applying for deposit of 
balance and attaching a receipt for the previow 
payment containing an endorsement of die sub- 
sequent payment by the decree-holder's pleader is not 
an application for recording and certifying the pre- 
vious payment under O. 21, R. 2 (2) . 

Even if it can be so r^rded it is tarred by 
tation under Limitation Act, Art. 174. 115 Ind. 
Cas. 139=A.I.R. 1929 All. 674. 

—Art. 174 — Application by decree-holder-' 
AppUcarion by decree-holder to record payment 
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made to him out of Court— Art. 181 applies not 
Art . 174 . 

Where a decree-holder in execution of his decree 
sought to escape the bar of limitation under Art. 
182 by reference to a payment made b>’ the judg- 
ment-debtor out of Court. 

Held, that he was entitled to plead the payment 
that Art. 174 of the Limitation Act is not appli- 
cable to a case under sub-R. 1 of R. 2 of O. 21. 
but is applicable only 10 a case under O. 21. R. 2, 
sub-R. (2) and that under Art. 181 the decree- 
holder can certify the payment within 3 years of 
the date of payment. 

There is no period of limitation for an applica- 
tion by decree-holder, who has received payment 
from the judgment-debtor out of Court, to record 
the payment. Therefore the only article applic- 
able is 181 of the Limitation ^Schedule wliich pro- 
\ddes that an application, for which no period of 
limitation is provided elsewhere in this schedule, 
shall be made within three years from the time 
when the right to apply accrues. 68 Ind. Cas. 780 
=26 C.W.N. 529=35 C.L.T. 71=A.I.R. 1922 Cal. 
30, 

^Art. 174 — Decree against several defendants 

at different times — Consolidated decree. 

An application by a judgment-d^tor to record 
satisfaction of decree made by him more than three 
years from the date of the decree against him 
is barred even though it may be within three months 
from the date of the revised decree as against other 
defendants. 31 Ind. Cas. 917 (Mad),. 

Art. 174— Extension of limitation — Omission 

of decree-holder to certify adjustment — Time is 
not extended. 

Mere omission on the part of the decree-holder to 
certify the fact of adjustment of the decree does not 
entitle the judgment-debtor to override the period of 
limitation provided in Art. 174 of the Limitation Act. 
for an application under 0. 21, R. 2. Q. (2). and 
to secure an investigation of the very same matter 
and an extension of time by invoking the terms of 
S. 47 of the C. P. Code. A.I.R. 1923 C:al. 342. 
Foil. 88 Ind. Cas. 48:yA-I.R. 1925 Nag. 374. 

Art. 174— Fraud under S. 18 — Keeping the 

judgment-debtor from knowledge of his right to 
apply for certifying adjustment of decree. 

Where a settlement had been come to. to satisfy 
the respective decrees in two suits and the decree- 
holders represented to the judgment-debtors that 
this was the case, and on the streng^ of such re- 
presentation judgment-debtors signed it, and thought 
that, as it was filed, the two decrees were adjusted. 

Held, such conduct could be said to. keep the 
judgment-debtors form the knowledge ol the right 
of applying to the Court for the adjustment of the 
decree to be certified. 70 Ind. Cas. 859=1 BurJ#. 
J. 43=A.LR. 1922 L.B. 31. 

—Art. 174 — Fraud — C. P. Code (Act 5 of 
1908) S. 47 and O. 21, R. 2. 

In cases where fraud is alleged, (he jtxlginent- 
• dd>tor must so inform the Court and protect himself 
but he cannot be allowed to evade the provisions of 
Art. 174 of the Act and obtadn a decision not properly 
coming under S. 47. The judgment-debtor 
has his remedy by a suit properly framed. 16 C.W. 
N. 396=13 Ind. Cas. 424. 


-Art. 174 — Mortgage decree — Adjustment. 


A mortgagor can claitn ati account of receipts and 
disbursements of income of the mortgaged property 
during the time the mortgagee was in possession 
under the decree. 39 Mad. 1026=38 Ind. Cas. 675. 

Arts. 174, I 73 .A— Payment before order 

absolute . 

Article 173-A does not apply to a case of any 
pajTOcnt made before a decree absolute (mortgage 
decree) is made. (1903) 8 C.W.N. 102. 

—Art . 175--Applicability . 

A mortgage bond payable by instalments is gov- 

by Art. 132. AIR 

R ■'SfeS B.' 

R. 965=183 Ind. Cas, 523 (F.B.). 

——Art. 175— Payment of decree by instalments 
Apiwal by judgment-debtor dismissal— Application 
by judgment-debtor for payment of decree b^ Sh 
ments under O. 20, R. 11. Civil P. Code-The orjy 
decree in respect of which an order for payment of 
instalment can ^ made and therefore the only decree 
10 which Art. 175 can refer is the decree of the Ap- 
pellate Court. Time runs from the decree which is 
execution, j.c., the appellate decree. A. I 

R. 1932 Rang. 54=135 Ind. Cas. 858. 

—Art. 175— Extension by consent. 

Application made beyond six months for payment 
by instalments— Parties agreeing to it— Court passing 

Cas. 671=A.I.R. 

1923 Lah. 381. 

--^rt. 176— .S-e<5 also C. P. CODE. O. I. R. 10 
O. 22, RR. 3, 4, and S. 141. 

—Art . 1 76— Applicability— Revision . 

Article 176 refers to appeals and not to revisional 
applications. 47 Bom.L.R. 84S=A.I.R. 1946 Bom. 
201 also Pak. L.R. (1948) Lah. 225. 

Art. 176— Applicability . 

Death of landlord applicant— Provisions of O. 22. 

C. P. Code, in regard to substitution and abatement 
do not apply in view of S. 50. U. P. Encum. Estates 
Act— Application for substitution— Art. 176, Lim 
Act does not apply. A.I.R. 1940 Oudh 394=1940 
O.W.N. 735=1940 R.D. 343=1940 A.W.R. 295 
=16 Luck. 7^189 Ind. Cas. 388. 

Arts. 176, 177— Applicability. 

Prittuj facie, neither Art. 176 nor Art. 177 applies 
to a case where the deceased is neither plaintiff or 
an appellant nor a defendant or a respondent, but is 
merely an applicant or opiwnent in a proceeding 
which Is instituted as a preliminary stop to the filing 
of a suit or of an appeal. A.I.R. 1934 Sind 36=28 

S. L.R. 150=148 Ind. Clas. 819. 

Art. 176 — Applicability. 

For complying with R. 3, Ch. II, Allahabad High 
Court Rules, there is no limitation, and all that is 
required is that the appeal should be filed in time. 
Art. 176 has no application. (1932) A.L T 1069= 
A.I.R. 1933 All. 111=144 Ind. Cas. 340 (1). 

Art. 176— Omission to substitute legal re- 
presentative— Effect . 

Under 0._ 22, R. 3, a suit abates so far as the 
deceased plaintiff is concerned when there is no ap- 
plication within 90 days for the substitution of his 
legal representatives. A.I.R. 1933 Rang 234= 

145 Ind. Clas. 693. 

^Art. 176 — Application under Tenancy Act. 

Application under Chota Nag. Ten. Act. to substi- 
fute L. Rs. of plaintiff is within the article. 69 Ind 
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Cas. 613=1922 P.H.C.C. 363=1 Pat.L.R. 55=2 
Pat. 243=4 P.L.T. 367=A.1.R. 1923 Pat. 29. 

■ -Art. 176— Assignment of decree. 

An application made by an assignee of the prelimi- 
nary decree for the preparation of the final decree 
is not governed by Arts. 171 and 176. 121 Ind. Cas. 

689=1929 A.L.J. 921=A.I.R. 1929 All. 444. 

-Art. 176 — Death before amendment of 

article — Application n.ade after time under 
O. 22, R. 3, C. P. Code, should be amended 
into one under O. 22, R. 9. 

Plaintiff died on 30th August, 1920. On Ist 
January, 1921, Act 26 of 1920, came into force which 
re<luccd tlte period of limitation for putting the legal 
reprpentatives on the record to three months. The 
application on behalf of the minor was not made until 
2Slh I'ebruary, 

llcld, that the Court should have amended the appli- 
cation so as to make it one under O. 22 R 9 and 
should not have rejected the application as’ being made 
under O. 2_, R. 3 and so beyond time: that the 
minor should not be prejudiced by the fact that the 
proper remedy was not suggested to him by the 
Court, and therefore the abatement of the suit should 

Bom.L.R. 378= 

A.i.K. 1924 Bom. 416. 


before hear- 
ing— Dismissal of suit for default— Legal repre- 

— Right of to be made a party. 

W here on the death of a sole piff. before trial the 
Court dismisses the suit for default of appearance, 
tl)e order is unsustainable aod it is open to the legal 
rcpresenfaiivp of the deceased pIff. to apply within 

3^ r/r® ^^6 to be made a party. 

1' ^^■^=40 I. A. 150=17 C.W. 

33=(1913) M.W.N. 566=25 
MX.;. 148=19 Ind. Cas. 526 (P.C.). 

lUn appeal from 14 Ind. Cas. 221 and 711.] 

“—Art. 176 — Effect of amendment — New rules 
ot limitation apply to causes of action already 

New rules of limitation, which are regarded merely 

apply (o causes of action 
wtuch arose before the enactment of the rules. 

An appellant died on 31st July, 1920. At that time 
the period of limitation for bringing on record his 
legal representatives was six months. Early in 
September, 1920, by an amendment of the Limitation 
Act, the period was reduced to 90 days. But the 
coming into force of the amendment was postpon^ 
to the 1st Januarj', 1921. 

Held, that the amendment operated retrospectively 
and that an application to bring the legal representa- 
tives on record filed after the 1st January, 1921, was 
time b<irrecl although within 6 months from the d<ite 
of the appellant's death. 62 Ind. Cas. 795=13 M. 
L.W. 522=1931 M.W.N. 338=A,I.R. 1921 Mad. 
650=41 M.L.J. 65. 

' "Art. 176— Execution proceedings. 

Application for execution against surety is governed 
by Art. 182 and not by Art. 176 after the death of 
the principal debtor and execution can be had even 
though the legal representatives have not been 
brought on record. 66 Ind. Cas. 176=A.I.R. 1922 
Nag. 112. 

—Art. 176— Extension of limitation. 

_ Death of plaintiff — ^Legal representative living in 
different province, presenting application to be made 
t>arty, on knowing of death---Or<iinary period of 


limitation can be extended. 119 Ind. Cas. 759:^. 
l.R. 1929 Lah. 634. 

•Art. 176 — Legal representative. 


An application under O. 22, R. 3 to bring on 
record the legal representative of a deceased appel- 
lant is governed by Art. 176 and S. 6 of the Limita- 
tion Act. 1877, does not apply to such an application. 
10 Bur.L.T. 27=35 Ind. Cas. 438. 


•Art. 176 — Rival claimants. 


The right to be brought on the record vests in the 
one or the other rival claimant from the date of the 
death of the deceased party. The limitation there- 
fore begins to run against both the rival claimants 
and each would get barred by time at the expiry of 
the limitation prescribed by Art. 176. Therefore one 
rival claimant, who has not applied to be brought on 
the record within the limitation period, cannot con- 
tinue a suit revived by his rival’s application in time. 
104 Ind. Cas. 398=A.I.R. 1927 Nag. 343. 


-Art. 176— Scope. 


C. P. C^e, O. 30, R. 4 (2) (a ) — Application 
under — Art. 176 applies. 67 Ind. Cas. 10=34 C. 
L.J. 405=A.I.R. 1921 Cal. 722. 

Art. 176 — Suit by trustee. 

C. P. Code. O. 1. R. 11 and O. 22, R. 3— Suit 
by trustee impleading co-trustee as a party defen- 
dant— Plaintiff dying during suit — Co-trustee can 
conduct suit — Art. 181 applies, and not Art. 176 for 
such transposition. 62 Ind. Cas. 360=1921 M.W. 
N. 108=13 M.L.W. 148=A.I.R. 1921 Mad. 124= 
40 M.L.J. 208. 

Arts. 176, 175 (c)— Respondent in second 

appeal, death of — Application to bring in legal 
representatives — Limitation— Civil Procedure 
Code, Ss. 368, 582, 587. . . 

Art. 175 (r) applies to the case of an application 
to bring in the legal representatives of a deewsed 
respondent in second appeal and Jiot confinw TO 
cases coming within S. 368 or Ss. 368 and 582, C. F. 
C. (O.C.). An application that is authorized by 
S. 587, C. P. Code, to be made under Ss. ^ and 
582, C. P. Code, is an application under Ss. 368 ^4 
587 C. P. Code (1905) IS M.L.J. 404=28 M- 
498; also (1906) 16 M.L.J. 475=29 M. 529 
rWhich Full Bench decision has now been overruiea 
by the Legislature.-Ed.l; also (1908) 10 Bom.L. 
R. 509; also (1906) 1907 A.W.N. 155=4 AM- 
397=29 A. 535; also (1907) 11 C.W.N. 1100=^ 
C. 1020. . 

Art. 176 (175) — Substitution, application 

for— Application after preliminary decree tor 
sale in mortgage suit. 

Applications governed by Art. 175-A, are app» ' 
tions for substitution made in the course of the sum 
An application for bringing the representatives o 
mortgagee who died after the preliminary 2 

sale is not governed by Art. 175-A. (1906) H 
W.N. 156. 

•Art . 177— Applicability-Forma panperifl 


An application for bringing on the record the 1^8^ 
representative of a deceased opponent in an applica- 
tion for permission to sue m forma 
governed by the provisions of Art. 177. 116 lo4. 
Cas. 111=A.I.R. 1929 Sind 136. 

Art. 177— Applicability— Execution Pro- 
ceedings. 

Art. 177 has no application to execution proceed- 
ings. 99 P.W.R. 1911=174 P.L.R. 1911=10 Ind. 
Cas. 405. 
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Art. 177 — Effect of amending Act. 

Limitation for an application for substitution under 
Art. 177 was six months and not ninety days under 
Limitation Act till it was again amended so as to 
reduce the period specifically to ninety days. 97 Ind. 
Cas. 316=A.I.R. 1927 Pat. 142. 

Art. 177 — Effect of amending Act. 

The period of limitation under Art. 177 remained 
at six months even after the amending Act (Act 26 
of 1920); A.I.R. 1924 Lah. 65; A.I.R. 1925 77, 
Foil. A. 92 Ind. Cas. 566=22 M.L.W. 538=A.r.R. 
1926 Mad. 65=49 M.L.J. 363. 

Art. 177 — Effect of amending Act. 

The amending Act 26 of 1920. did not touch Art. 
177. Therefore^ after the Amending Act was passc<l 
the period in the column^ according to law, opposite 
Art. 177, was still six months notwithstanding the 
use of the word “ditto" Subsequently in 1923, by 
Act II of 1923, the period has been altered to 90 
days. 92 Ind. Cas. 330=5 L.R.A. Civ. 607=A. 
I.R. 1925 All. 77. 

— ■ -Art. 177 — Effect of amending Act — Amend- 
tng Act (26 of 1920) has not altered the period. 

The words “six months” opposite Art. 177 in the 
Limitation Act have not been altered by anything 
contained in the Amending Act of 1920 and the period 
of limitation for making an application to implead 
the legal representatives of a deceased defendant or 
of a deceased respondent is still six months. A.I.R. 
1924 Lah. 65, Foil. 78 Ind. Cas. 771=A.I.R. 1925 
Lah. 98. 

Art. 177 — Effect of amending Act — Amend- 
ing Act of 1920 — Period of limitation is still 
6 months. 

The wor<ls "six months” that occur opposite 
Art. 177 in the authenticated text of the Limitation 
Act, have not been altered by anytliing contained in 
the amending Act of 1920, and (hat the period of 
limitation for making an application to implead the 
legal representatives of a deceased dcfcmiant or of 
a deceased respondent- is still 6 months. 77 Ind. Cas. 
409=4 Lah. 367=6 L.L.J. 25=A.I.R. 1924 Lah. 
65. 

Art. 177— Effect of amending Act. 

The period of limitation under Art. 177 is now 
90 days and does not continue to be six months. 77 
Ind. Cas. 474=A.I.R. 1923 Bom. 299. 

Art. 177 — Effect of amending Act. 

The new amending Act 26 of 1920, passed by the 
Governor-General dons not reduce the period of 
Limiurion of Art. 177 as prescribed by Act 9 of 
1908, as no mention of Art. 177 is made in the body 
of new Act although there may be mention of this 
in the statement of objects and reasons. 69 Ind. 
Cas. 748=A.I.R. 1922 Lah. 211. 

—Art. 177 — Execution proceedings — Appeal. 

An appeal in execution proceedings is governed I y 
Art. 177 and would abate if the rcspCKident dies and 
liU legal representatives arc not brought on record 
in time. 40 M.L.W. 623=A.T.R. 1934 Mad. 664 
=(1935) M.W.N. 89 (1)=1S1 Ind. Cas. 777 (1). 

>,~>Arts. 177 and 161 — Execution proceedings 
— Appeal— Legal repreaentative. 

Art. 177 and not Art. 181 governs an application 
tc bring on record the legal representatives of the 
deceased respondent in an appeal against an order 
made in execution proceedings. A.I.R. 1932 Mad. 
574=(1932) M.W.N. 597=36 M.L.W. 17(k=5S M. 
1006=63 M.L.J. 827=139 Ind. Ou. 409. 

10— P. Y.D.— 68 


Art. 177 — Extension of limitation — Appli- 
cation after limitation — Abatement — Setting 
aside — Absence of knowledge 3 months before 
application, to be proved. 

Where no application for substitution of legal re- 
l-rescntative is made within the period of limitalion 
unless llie plaintiff can satisfy the Court that he had 
no knowledge of tlie death of the defendant till within 
three months of the date on which he applies for 
substitution of the legal representative of the deceased 
defendant, the application is beyond time and tlicre 
can be no ground for setting aside the abatement. 
1930 A.L.T. 825=126 Ind. Cas. 20=52 A. 910= 
A.I.R. 1930 All. 779. 

Art. 177— Extension of limitation — Death 

before Amending Act — Ignorance of the amend- 
ment— Time can be extended. 

The Limitation Act was amended so as to reduce 
the period of limitation for application under Art. 177 
from six months to 90 days between the death of 
a defendant on 30th September, 1920 after the pass- 
ing of the preliminary decree in a suit for dissolu- 
tion of partnership and his son applying on the 6th 
January, 1921, lo be brought on the record. 

Held, that in the circumstances of the case it was 
in the interests of justice necessary for all parlies 
interested to be added under O. 1, R. 10, C. P. Code. 
78 Ind. C.as. 168=.‘\.I.R. 1925 Mad. 347. 

— Art. 177— Extension of limitation — Igno- 
rance of change in land — Application after three 
months— Delay may be excused. 

The error that the defendant's heirs were brought 
on the record more than three months after the death 
of the original defendant without formally setting 
aside the abatement of the suit which rcsultal in 
consequence of the lapse of three months from the 
date of the <lefcruiam's death, was rightly excused 
as the application was made within six months, wliich 
was the period allowed by the Act of 1908. and the 
change in the perio<l of limitation effected by Act 
26 of 1920, may not have been and probably was 
not known to the parties, and the omission to set 
aside the abatement was a formal defect not affcc- 
ing the merits of the order. 75 Ind. Cas. 283=47 
Bom. 92z=24 Bom.L.R. 909=A.I.R. 1922 Bom. 
449. 


Art. 177 — Legal representative already on 

record. 

When the legal representative of a deceased de- 
fendant is already on record, an application to bring 
his legal representative on record within 3 months is 
not necessary. 1938 O.W.N. 1043=A.I.R. 19J8 
Oudh 259=177 Ind, Cas. 579. 


Arts. 177, 176— Scope. 

Deceased merely applicant or opponent in proceed- 
ing preliminary to filing of appeal— Neither Art. 176 
nor Art. 177 applies. A.I.R. 1934 Sind 36=28 S. 
L.R. 150=148 Ind. Cas. 819. 

^Art. 177 — Scope. 

An application for bringing on record the legal re- 
prMcnfatives of a deceased person who was not a 
defendant or respondent on the date of his death is 
governed by Art. 181 and not by Art. 177. 73 Ind 
Cas. 387=A.I.R. 1924 Lah. 316. 


———Art, 177 and S. 30— Scope of— Appeal filed 
under Old Act — Limitation Act (1877) and 
(1908), Art, 177— Death of reapondent— Legal 
representative — Limitation. 

Though an appeal is filed while the Act of 1877 
was in force, the legal representatives of the deceased 
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respondent, sliould bo brought on record within the 
period under Art. 177 of the Liinitaticn Act of 1908 
tliough the Act, comes subsequently in force. Other- 
wise the appeal would abate. J4 Mad. 292=20 M. 
L.J. 347=7 M.L.T. 115=(1910) M.W.N. 516=5 
Ind. Cas. 420. 

Art. 178 — Applicability and scope — Appli- 
cation contemplated by. 

An iniimaiion to ilie Court by the arbitrator that 
he is filing the award in Court will not be an appli- 
cation as contemplated under Art. 178 of the Limita- 
tion Act for filing the award in Court. But if a 
party has to make an application to the Court asking 
the Court to order the arbitrator to file the award 
in Court, such an application by the party to the 
Court is covered by Art. 178 of the Limitation Act 
l.L.R. (1949) A. 631=1948 A. L.J. 524=A.I.R. 
1949 A. 234. 

Art. 178 — Applicability and scope — Article 

applies only when there is an application by the 
party. 

Under Art. 178, it must be an application by the 
party to the reference made to the Court for the 
filing in Court of an award, which can come under 
that article. Filing of an award by the arbitrator 
of his own accord does not come under the Article. 

47 Bom.L.R. 317=A.I.R. 1945 Bom. 417=1. L. 

R. (1946) Bom. 113. 

Art. 178 — Applicability and scope. 

Application to the Court to make the award a rule 
of the Court does not fall under Art. 178 — Court 
hoUling application barred, wrongly applying Art. 178. 
Revision lies. 46 P.L.R. 232=A.I.R. 1944 

Lah. 398. 

Art. 178 — Applicability and scope. 

Rule 22 framed under S. 43 of the Co-operative 
Societies Act, 1912, has ousted the jurisdiction of civil 
Court throughout the arbitration proceedings. Art. 
178, therefore, has no application and the amended 
provision regarding limitation as it occurs in Sch. 

IV, Arbitration Act is also inapplicable. A.I.R. 
1943 Cal. 255=47 C.W.N. 478=1. L.R. (1943) 2 
Cal. 431=208 Ind. Cas. 196. 

Art. 178 — Applicability and scope — (As 

amended by Arbitration Act of 1940, Sch. I, 
Part 3) — Applicability of Art. 178 to applica- 
tion by arbitrator for filing award in Court. 

Article 178 of the Limitation Act, as amended by 
Arbitration Act (10 of 1940), applies only to cases 
where a parly to the arbitration applies to the Court 
for the filing of an award either under S. 14 (ii) 
or under the implied power given by S. 38, Arbitra- 
tion Act 1940. It does not apply to an application 
by the arbitrator for the filing of the award in Court. 
The rules framed by Sind Chief Court which pre- 
scribe a form in which the application by an arbit- 
rator for filing an award is to be mado._ cannot bring 
the application by the arbitrator for filing an award 
in Court within the purview of Art. 178. A-I-R- 
1943 Sind 33=1. L.R. (1942) Kar. 466=205 Ind. 
Cas. 304. 

Art. 178 — Applicability and scope. 

A period of limitation will be prescribed by the 
Legislature for a party who seeks the assistance of 
the Court for the establishment of a pecuniary claim 
or any other legal rights against another party or 
parties. The Legislature would not provide a period 
of limitation for an application by a party who has 
no interest therein and who does not seek the assis- 
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tance of the Court for any such purpose such as for 
example an application by an arbitrator to file an 
award in Court under the Arbitration Act A.I.R. 
1943 Sind 33=1. L.R. (1942) Kar. 466=205 Ind. 
Cas. 304. 

Art. 178 — Applicability and scope— As 

amended by Arbitration Act 10 of 1940 — Effect 
of amendment. 

Applicability of Art. 178 to applications under 
Arbitration Act for obtaining filing of award and 
not for filing of award itself — Art. 178, held inappli- 
cable to facts of the case. A.I.R. 1^2 Cal. 542= 
l.L.R. (1942) 2 Cal. 69=203 Ind. Cas. 269. 

Arts. 178, 181 — Applicability and scope. 

Application to file award passed under Arbitra- 
tion Act— Article applicable is Art. 181 and not 
Art. 178. A.I.R. 1941 Pesh. 3=192 Ind. Cas. 758. 

—Art. 178 — Applicability and scope. 

An. 178 has no application, when award is not 
filed under S. 20 of the Second Schedule of the 
C. P. Code for the purpose of obtaining a decree 
thereon. 39 C.W.N. 1301=163 Ind. Cas. 591. 

Art. 178 — Applicability and scope. 

An application under para. 20, Sch. II, is not the 
only remedy open to a person in whose favour the 
award is made. He can file a regular suit in which 
case Art. 178, Limitation Act does not apply. A. I. 

R. 1935 Uh. 134. 

Arts. 178 and Ss. 5 and 12 — Application 

beyond time. 

An application to file an award beyond 6 months 
after date of its being given, is barred under Art 178 
and in the circumstances of the case. Ss. S and 12 
did not save limitation. 38 All. 85=13 A. L.J. 1115 
=31 Ind. Cas. 899. 

Art. 178 — Application to file an award — 

Limitation. 

The time for an application to file the award 
begins on the date the award is delivered to the 
parties and not the date of signatures by the arbit- 
rators. 4 Pat. L.J. 394=48 Ind. Cas. 711. 

Art. 178 — Award not filed in time. 

Award not made rule of Court within limitation 
period — Award does not become invalid. II L.R- 
A. Rev. 32=A.I.R. 1930 Oudh 51. 

Art. 178 (as amended in 1940 )— Starting 
point— "Date of service of the notice of the 
award”. 

The notice referred to in the third column of 
Art. 178, Limitation Act, as amended by the Arbit- 
ration Act, 1940, is the notice. in writing required by 

S. 14 (1) of the Arbitration Act to be given by ffio 
arbitrators. Time runs only from the date of the 
service of the notice under S. 14 (1). 27 Pat. 86 
=A.I.R. 1949 Pat. 393. 

^Art. 178 — Period fixed under — Computation 

— Starting point. 

The period of 90 days referred t^ in Art. ITS 
of the Limitation Act is to be computed from the 
date when one of the parties or both file an appli- 
cation in Court under S. 14 of the Arbitration Act 
and has no reference to the time when the arbitrators 
or umpire are requested to file the award. - A.I.R- 
1948 Pat. 171. 

Art. 179 — ^Appeal to Privy Council — Limi- 
tation. 

Interlocutory judgment by the Etigh Court— Isswi® 
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remitted to lower Court for finding — On receipt of 
finding final judgment passed: 

Held, appeal to Privy Council lay from final judg- 
ment and that an application for leave to appeal could 
be made within 90 days of the final decree. 35 Pom. 
L.R. 41S=A;I.R. 1933 Bom. 251=145 Ind. Cas. 
258. 

■ Art. 179 — Limitation — Computation— Art. 
179 and S. 5— Application for leave to appeal 
to Privy Council— Time taken up in review of 
judgment sought to be appealed against can be 
excluded — Time taken in obtaining copy of 
review order if can be excluded. 

In computing the period of limitation for an ap- 
plication for leave to appeal to the Privy Council the 
Qmc taken up for review of the judgment sought to 

be appealed against was allowed to be excluded 
under S. 5. 

But tlie time taken up in obtaining a copy of the 
review order was not allowed to be excluded as a 
copy of tliat order would not have been reasonably re- 
quired for drawing up either the petition for leave 
or Uie grounds of appeal. A.I.R. 1946 Cal. l(fc= 
49 CaJ.W.N. 758=222 Ind. Cas. 475. 

Art. 179, 181— Limitation— Computation. 

An application in an income-tax case for a 
Mrtificare that the case is a fit one to 
be taken on appeal to His Majesty in Council is 
governed by Art. 179 rather than by Art. 181, and 
tire time has to be computed from the day of judg- 
ment. A.I.R. 1732 Cal. 587=36 C.W.N 127=59 
C. 251=139 Ind. Cas. 236. 

Art. 179 — Limitation — Computation — Time 

for obtaining copies. 

Application for leave to appeal to P. C. — Time 
for obtaining copies should excluded. 

Such petition after 90 days is not barred, if in 
support of exclusion of copying time, the copy of 
decree is filed by applicant. 105 Ind. Cas. 852=10 
N.L.J. 242=24 N.L.R. 97=A.I.R. 1928 Nag. 63. 

Art. 179 — Limitation — Computation — Time 

taken for review. 

In computing the period of limitation for an appli- 
cation for leave to appeal to Privy Council, the time 
taken up for review of the judgment sought to be 
appealed againsr should be excluded. 85 Ind. Cas. 
191=49 Bom. 149=26 Bom. L.R. 1261=A.I.R. 1925 
Bom. 137. 

— —Art. 179 — Limitation — Computation — Ap- 
[dication for leave to appeal to His Majesty-in- 
Council— Time taken for obtaining copies of 
decree and judgment, can be excluded. 

In computing the period of limitation under Art. 

179 of the Limitation Act, the applicant is enritl^ 
under S. 12, Cl. 2 to exclude the day on which Hie 
judgment complained of was pronounced and the time 
requisite for obtaining a copy of the decree. S. 12, 
tub-S. (2) of the Limitation Act is general in its 
terms and applied to all appllcarions for leave to 
appeal including an application for leave to appeal 
to His Majesty-tn-Couneil. Under sub-S. (3) of 
S. 12 the time requisite for obtaining a copy of the 
judgment ought also to be deducted in cases of appli- 
cation for leave to appeal to His Majesty-in-Coundl. 
The provisions of sub-S. (3) are meant to apply 
generally to cases covered by sub-S. (2) and the 
mson seems to be this that if the appeal in ques- 
tion is from a decree then it is generally necessary 
that the judgment on which that decree I* hasd 
should also be obtained. 66 Ind. Cas. 88te3 F.L.T. 
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Pat^’IsS ■'29=''. I. R, 1922 

— —Art. 179 — Criminal case. 

civH mentioned only 

civil cases, IS the general rule of limitaiion of three 

‘'S rf t'ood in crim:nal 

wscs. 82 Ind. Cas. 763=38 C.L / 406=2^ Cr 

L.J. 137I=zA.I.R. 1924 Cal. 338 ^ 

—Art (179) 177 and S. 5— Scope— ApDlica- 
tion filed during holiday— Filed during vacation 
—Limitation Act (XI of 1877). S. 5 Art 177 
Vacation — High Court when closed. 

tation A?r'!S 77 5 of U,e Limi- 

tation Act, 1877, applies to Art. 177. When there- 

iore, an ^plication for leave to appeal to His 

Majesty in Council was filed in the Privy Council 

deparunent of the office of the High Court during 

entitled Sf S were open, the applicant was 

entitled to the benefit of the second paragraph of 

—IT, Limitation Act. (1908) 10 C L J 118 

sTl^ami appiicability- 

W i6S^=2f A°’ f,,.'*- 55=3 A. 

——Art. 179— Starting point. 

tion « incapable of execu- 

«oah i a proper del?w 

Os “P 64 Ind 

Cal. 89. 


1 

2 

3 

4 , 

5 

6 


Sjmopsis. 

Applicability and scope 
fresh application. 

Interpretation. 

Limitation and starting point of 
Sale, when complete. 

Miscellaneous. 

1- Applicability and Scope. 

purdiasir wStliCT hi°s a'dOTcc hojdt’’^ auclion- 
is governed by Ar^lS, anlTn^Sy 

a — Applicability and scone 

“ P°»«-on by dejraa-h„’fd?r! 

As Art. 180, applitt to an application for posscs- 

^r?. “doef 

for delweiT be regarded as an application {oPSkT- 
tion. So Art. ^ cannot apply. Art. 180 faeiS^e 
more specific artScle, it must therefore aonlv a t d 
1935 Mad. 80fe(1935) M.W.N. 92fcS2 M ^w• 
375=8 R.M. 483=58 M. 893=^9 ML r 
159 Ind. Cas. 279 (F.B.) 821= 


Art. 180 — Applicability and scope 
Artide 180 applia to application by purdiaser 
ddivery of possession and not Art 181 Th • 
no warrant for extending the period of 
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applying Art. 181 to a case where, owing to the 
auction-purchaser's default, delivery could tiot be 
effected. Opinion of Oldfield, J., in (1918) M.W. 
N. 914, Foil. 91 Ind. Cas. 485=^23 M.L.W. 472= 
A.l.R. 1926 Mad. 385=50 M.L.J. 72. 

Art. 180 — Applicability and scope. 

An application by a decree-holder purchaser for 
delivery of i>ossession of the properties purchased by 
hint in Coiiri-auction is not an application to execute 
iJie decree and is governtd by Art. 180. 32 M. 136, 
Foil. 19 M.L.T. 164=3 L.VV. 191=32 Ind. Cas. 
993. 

2. Fresh application. 

Art. 180— Previous petition dismissed for 

no fault of party — Subsequent petition must be 
treated as continuation of previous one. 

An auction-piircliaser wiio liad applied for delivery 
of possession apprehended obstruction from the de- 
fendant and wanted time to take possession with 
necessary Police help. The Court, instead of posting 
tlie petition to some other date to enable Uie pur- 
cliaser to get the necessary Police help, dismissed the 
petition : 

Held, that since this was not a case in which the 
party was at fault, the dismissal of the petition must 
be considered to be an order adjourning the petition 
sine die till the petitioner took steps, and a subse- 
quent petition must be considered to be a continua- 
tion or reminder of a previous application for the 
purposes of limitation. A.l.R. 1942 Mad. 718= 
1942 M.W.N. 554=55 M.L.W. 569 ( 2)=(1942) 

2 M.L.J. 355=204 Ind. Cas. 468. 

Art. 180 — Application ‘closed’ without final 

orders— Fresh application— Limitation . 

An execution sale was confirmed on 30lh August, 
1921. The decree-holder who had purchased the 
properties, which included a house in auction filed a 
petition for delivery of possession on 22nd September, 
1921, but the house was nor delivered. He filed 
another petition on 23rd September, 1924, alleging 
that the house had not been delivered to him as it 
was under lock and key. The Court ordered deli- 
very. On lUh March, 1926, he again applied for 
delivery. This application was dismissed as time- 
barred. Another application was filed on 3rd, March, 
1927. The final order on the petition of 22nd 
September, 1921, was simply ‘closed’ and on the peti- 
tion of 23rd September, 1924, was ‘delivery on 9th 
December, 1924,' after which there were no further 
orders : 

Held, (1) that the last petition, namely, that of 
3rd March, 1927, should be regarded as a reminder 
to the Court to proceed with the original petition on 
which delivery was ordered and which was never 
properly disposed of and it was not, therefore, time- 
barred. No time runs against the presentation of 
such a reminder petition. 38 M.L.W. 347=65 M. 
L.J. 305=A.I.R. 1933 Mad. 74S=(1933) M.W. 
N. 970=145 Ind. Cas. 397. 

Art. 180 — Fresh application — Petition of 

compromise — Petition of compromise filed 
before Court executing decree— Judgment-debtor 
entering into arrangement for instalments with 
decree-holder — Executing Court directing case 
be disposed of according to petition of Compro- 
mise-Compromise acted on and certain pay- 
ments under it credited by decree-holder — Fresh 
application for execution beyond three years of 


passing of decree — Effect could be given to 
compromise so as to save limitation. 

A decree for Rs. 4,087-6-0 with costs and intcpest 
at 6 per cent, was passed on 11th April, 1923. A 
petition of adjusUnent was filed on 19th September, 
1924 before the executing Court and the Court 
directed tliat the terms should be noted and the case 
disposed of in terms of the petition of compromise. 
The compromise provided that the decree-holder 
should get Rs. 4,000 in full payment of his decree, 
that the judgment-debtor should pay Rs. 1,000 forth- 
with and the balance in monthly instalments of 
Rs. 150 from October, 1924, and in default of pay- 
ment of four instalments the decree-holder would 
realize the whole of the decretal amount with interest 
at 9 per cent. The last clause of the agreement was 
that the house belonging to the judgment-debtor should 
remain charged for the decretal amount and that the 
decree-holder should in default of payment realize 
the same by sale of the house with interest at 9 per 
cent by calculating from the date of default of any 
payment. Rs. 1,000 were paid and also 4he first two 
instalments and thereafter payment ceased. On lOth 
December, 1928, an application for execution of the 
decree was made., It was argued that more than 
three years had elapsed after the last step-in-aid of 
execution on 13th September, 1924, and tliat the 
parties .could not by agreement enlarge the time of 
limitation. Alternatively it was argued that if effect 
could be given to the compromise, then under the 
terms the whole debt became due in April, 1925, and 
that application was more than three years after that 
date. 

Held, that as the compromise had been acted upon 
and payments made under if which were credited by 
the decree-holder, effect could be given to the com- 
promise. 

Held, further that when all the clauses of the 
agreement were read together, the intention of the 
parties was to leave at the option of the decree-holder 
cither to enforce the payment of the whole of the 
decretal amount at once or to continue to abide by 
the instalments and that he was entitled to recover 
the instalments which were due for three yean 
before the application. A.l.R. 1930 Pat. 615—11 
Pat.L.T. 609=128 Ind. Cas. 786. 

-Arts. 180 and 181— Fresh application— Exe- 


cution Sale — Application by purchaser for pos- 
session of property — Further application to 
carry out order for delivery— Limitation-^Dis- 
missal or stiking off execution application 
Conduct of decree-holder. 

The sale of properties to the decree-holder auction- 
purchaser was confirmed on 16th January, 1911. 

9lh November, 1912 and 4th December, 1912, he ma« 
applications for delivery of possession but they we 
both dismissed by an order, dated 4th December, ly A 
on the ground that he was unable to identify me lana 
A third application was made on 4th July, Wj, 
on 30th July, 1913, the Court ordered on it. 140 otc 
to take delivery. Petition dismissed". Finally ^ 
16th April, 1915, the purchaser again applied 
delivery of possession but was met with a P|“ - . 
limitation. Held Per Abdur Rahttn, J. (OIdfid<fc 
J. contra) that there being no evidence to show mat 
the order of dismissal on 30th July, 1913, w« nMo 
after hearing the purchaser, it must be deemed a els' 
missal only for statistical purposes; and (2) that 
the application of 1915 might be treated as one for 
execution of the general order for delivery made <® 
4th Tulv. 1913. and beinz in that view merdy a con- 
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tinuatioii of the prior proceedings was not barred by 
Art. 180. (1918) M.W.N. 214=7 L.W. 16c=43 
Ind. Cas. 155. 

3. Interpretation. 

Art.^ 180-— Interpretation — The meaning of 
Art. 180 is plain because the word "purchaser" in this 
article includes cases of a decree-holder purchaser and 
a purchaser who is not a decree-holder. A.I.R. 1935 
Mad. 803=(1935) M.W.N. 926=42 M.L.W. 375 
^8 M. 893=69 M.L.J. 821=159 Ind. Cas. 279 
(F.B.). 


default of payment the sale should stand confirmed, 
and where default was made and an application was 
made by the decree-holder for possession of the pre^ 
perty, limitation counts from the dale of ibc default 
of payment of the instalment and not from the date 
of the first confirmation of the sale. 22 Ind. Cas. 
497 (Cal.). 

Art. 180 — Starting point — Application for 

delivery of property. 

An application for delivery of property sold in 
Court-auction should be made within 3 years from 
the date when the sale becomes absolute. 12 M.L, 
T. 311=(1912) M.W.N. 1136=17 Ind. Cas. 242. 


4. Limitation and starting point of. 

— ■ Art . 180— Application for delivery— Limi- 
tation. 

An applicarion under 0. 21, R. 95. C. P. Code, 
has to be made within 3 years from the date of the 
confirmation of sale. It cannot be delayed merely 
because sale certificate has not been issued though 
•no order could be passed until a certificate is issued, 

^ C.L.J. 574=A.I.R. 1932 Cal. 75=134 Ind. Cas. 
1 ioS. 

” Art. 180— Starting point. 

Period of three years under Art. 180 governing 
the application of the auction purchaser for delivery 
of possession of property purchased is to be reckoned 
from the date of the corifirmation of sale under O. 21, 
R, 92 and not from that of the final disposal of the 
application of Judgment-debtor under O. 21. R 90 
120 Ind. Cas. 107=56 Cal. 60fc=A.I.R. 1930 Cal. 
86 . 

■ -Art. 180— Limitation and starting point of. 

After an auction-purchase possession cannot be 
granted more than three years after its confirmation. 
Defect as to limitation is not a formal one, 79 Ind. 
Cas. 691=A.I.R. 1925 Oudh 106. 

— -Art. 180— Application imder O. 21, Rr. 90 
and 92— After statutory period — Sale partially 
•et aside— Application by purchaser for poa- 
•ession— Limitation — Suspension of. 

Per P. B. {Oldfield, J., Diss.) . — An application 
to set aside Court sale made after the statutory period 
after the confirmation of the sale, was admittrf and 
partly disallowed. Held, in an application by an 
auction-purchaser to be put in possession, time is to 
be computed from the date when the application under 
O. 21, R, 90 was disallowed and not from the date 
of the confirmatic« in the first instance. 43 Mad, 
185=26 M.L.T. 45Sfc=38 M.L.J. 1=54 Ind. Cas. 
66 (F.B.). 

—Art. 180— Limitation and starting point of 
—Delivery of possession — ^Application for, 
after passing of Act. 

Where an aucticm-sale was confirmed before the 
Limitation Act of 1908, but the application for pos- 
session was made after the coming into force of the 
A<^ the application was governed by the Art, 
and IS barred, if not made within three years from 

Oa dIo'oSi became absolute. 27 Ind. 

' Art. 180— Execution of decree — Confinna- 
tion of tale— Application for delivery of noa- 
aeasion— Limitation . 

Where an execution sale was confirmed and the 
judgmeat-dd>tor appealed against the confirmatioa 
and the same was compromised wi terms Uiat the 
decree amount was to be paid by instalments and on 


Art. 180 — Delivery of possession — Limita- 
tion. 

The purchaser should apply for delivery of pos- 
session within three years of the date of confirma- 
tion. 14 C.W.N. 433=11 C.L.J. 357=5 Ind. Gas. 
89. 

5. Sale, when absolute. 

Art. 180 — Order of confirmation of sale 
challenged under S. 471151, C. P. Code — Appli- 
cation for possession — Limitation — Starting 
point. 

Where the formal order of confirmation of sale is 
challenged by a petition under S. 47|I51, C. P. 
Code, the order itself comes into question. If such a 
petition is made within three years, the period within 
which an auction-purchaser must apply for possession 
under O. 21, R. 95, C. P. Code, the sale cannot be 
described as absolute during the period that the peti- 
tion for setting aside the sale remains pending. For 
purposes of Art. 180 of the Limitation Act, the sale 
becomes absolute not on the date when the formal 
order of confiriration was passed but on the termina- 
tion of the litigation commenced by the judgment- 
debtor for having the sale set aside. I.L.R. (1950) 
Assam lI?k=A.I.R. 1950 Assam 89. 

—Art. 180— "When the sale becomes abso- 
lute” — Construction . 

In constniing the meaning of the words "when the 
sale becomes absolute" in Art. 180, Limitation Act 
regard must be had, not only to the provisions of O. 

21, R. 92 (1) of the Sch^ule to the Civil P. C. 
but also tt> the other material sections and Orders of 
the Code, including those which relate to appeals 
from orders made under O, 21, R. 92 (1). The 
result is that where there is an appeal from an order 
of the Subordinate Judge disallowing the application 
to set aside the sale, the sale will not become absolute 
within the meaning of Art. 180, Limitation Act until 
the disposal of the appeal, even though the Subordi- 
nate Judge may have confirmed the sale as he was 
bound to do when he decided to di,salIow the above 
mentioned application. A.I.R. 1934 P.C. 134=38 
C.W.N. 901=67 M.L.J. 79=40 L.W, 65=36 
Bom.L.R. 717=59 C.L.J. 547=(I934) M.W.N. 
765=(1934) A.L.J. 618=11 O.W.N. 1213=36 P. 
L.R. 289=61 I. A. 248=4 A.W.R. 1624=61 C. 
845=150 Ind. Cas. II (P.C.). 

fOverrules— A.I.R. 1930 Cal. 8fc=120 Ind. Caa. 

107. J 

Art. 180— Sale, when absolute. 

The holder of a mortgage-decree purchased the 
property on September 17, 1924. The application of 
one of the judgment-debtors to set aside the sale waa 
dismissed on May 30, 1925, and the sale was con- 
firmed. An appeal by the judgment-debtor was alw* 
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dismissed on July 25, 1927. The decree-holder ap- 
plied for delivery of possession on January 18, 1929: 

Held, that the application was governed by Art. 180 
and was in lime being made within three years of the 
final order confinr.ing the sale. .A.I.R. 1933 Cal. 311 
=56 C.L.J. 520=147 Iiul. Cas. S81. 

Art. 180 — Sale — When absolute. 

Wlien there are proceedings disputing the validity 
of the decree and the validity of the sale held there- 
under the sale could not be held to have become abso- 
lute till those proceedings are disposed of and final 
orders ptissc<i in than; and time begins to run under 
.•\rt. 180 from that date only. 43 Mad. 185 (F. 
B.). Foil. 99 Ind. Cas. 632=25 M.L.W. 108= 
1927 M.W.N. 60=A.r.R. 1927 Mad. 391. 

“I — Art. 180 — Sale, when absolute — Applica- 
tion to set aside sale dismissed — Suit to set aside 
sale filed—Time during which the suit is pend- 
ing cannot be deducted, in favour of an auc- 
tion-purchaser. 

Til computing period of limitation under Art. 180 
time during which an application under O. 21, R. 
90, for setting aside the sale is pending will be tie- 
ducted as the sale will be deemed to be absolute when 
such application is rejected, but the lime during which 
a suit to set aside the sale, on rejection of an appli- 
cation under O. 21, R. 90, is pending cannot be de- 
discted. There is no provision of law for excluding 
in favour of the auction-ptirchaser the period of the 
pendency of a suit filed by the judgment-debtor to 
set aside a Court sale. 96 Ind. Cas. 657=23 M.L. 
W. 744=1926 M.W.N. S63=A.I.R. 1926 Mad. 
857=51 M.L.J. 126. 

6. Miscellaneous. 

Art. 180 — Proceedings disputing validity^ 

Order confirming sale is valid so long as it is 
not set aside. 

If for some reason or other, that is by operation 
of S. 18, Limitation Act, or for some other reason, 
the judgment-debtor prays for time for making an 
application for setting aside the sale being extended, 
the order confirming the sale which is already made 
cannot be said to be ineffective. That order should 
be considered to be effective so long as it is not set 
aside. 43 Mad. 185, Foil. 120 Ind. Cas. 107i= 

56 Cal. 608=A.I.R. 1930 Cal. 86. 

——Art . 180 — Miscellaneous — Revival. 

In the case of application for delivery the revival 
theory does not apply. The only question is when 
the right to apply accrued. 95 Ind. Cas. 718=19^ 
M.W.N. 317=A.I.R. 1926 Mad. 698. 

Art. 181. 

See also, LIMITATION ACT, Art. 182. 

Synopsis. 

1. Applicability and Scope. 

2. Addition, Substitution and Transposition 

of parties. 

•3. Application — Meaning of. 

4. Execution against Surety. 

5. Execution of decree. 

6. Execution Sale. 

7. Insolvency and Winding up proceedings. 

8. Instalment decree. 

9. Mesne Profits. 

10. Mortgage decree. 

11. Partition decree. 


. 180 — 5. Sale when absolute* 

12. Probate proceedings. 

13. Refimd and Restitution. 

14. Revision application. 

15. Revival of execution. 

16. Revival of suit. 

17. Starting point of limitation. 

1. Applicability and Scope. 

(a) General. 

(b) Whether confined to application under 
C. P. Code. 

(a) General. 

Arts. 181, 182 — Article 181 is a residua^ 

article. It cannot be applied if the case falls withia 
Art. 182. The criterion for determining whether 
Art. 182 or Art. 181 applies to a particular appli- 
cation is to ascertain whether any one of the $bi 
points of time specified in column 3 of Art. 182 is 
aoplicable to it. If none of them is applicable, only 
then would Art. 181 apply. 57 M.L.W. 493= 
(1944) 2 M.L.J. 192=1944 M.W.N. 606=1. L.R. 
(1945) Mad. 80=A.I.R. 1944 Mad. 561=216 Ind. • 
Cas. 325 (F.B.). 

[Overrules— A.I.R. 1924 Mad. 210=79 Ind. Cas. 
779J . 

Arts. 181, 182 — The true criterion in deter- 
mining whether Art. 182 or Art. 181 applies to a 
particular application is to ascertain whether any one 
of the six points of time specified in Col. 3 of Art. 
182 is applicable to it and if none of them is appli- 
cable, it is only then that Art. 181 will apply. 49 
M.L.W. 483=(1939) 2 M.L.J. 271=A.I.R. 1939 
Mad. 441=(1939) M.W.N. 305=189 Ind. Cas. 
348. 

Art. 181 — When the case is covered by any 

other article, no question of applicability of the re- 
siduary article arises. A.I.R. 1942 Oudh 135^=1941 
O.W.N. 1232=1941 A.W.R. 1057=1941 R.B. 
1036=197 Ind. Cas. 12. 

Art. 181 — Application in pending case — Art. 181 

does not apply nor any rule of limitation. (1915) 
M.W.N. 725, Appr. 32 M.L.W. 329-59 ll.L. 
J. 102=53 Mad. 378=A.I.R. 1930 Mad. 528. 

Art. 181 — ^Applicability — Application for 

amendment of order of executing Court under 
S. 152, C. P. Code. 

An application for amendment of an order of aa 
executing Court under S. 152, C. P. Code^ h 
governed by Art. 181, Oudh Sunat Act, correspond 
ing to Art. 181, Limitation Act, and the period of 
limitation is 3 years from the date when the right 
apply accrues. A.I.R. 1950 Pepsu 52. 

Art. 181 — Order granting amendment, •«*' 

ting aside of. 

An application to set aside an order granting M 
amendment under S. 152, C. P. Code, is 
by Art. 181 and not by Art. 164. A.I.R. 1>® 
Rang. 264=145 Ind. Cas. 823. 

Art. 181 — Applicability. See SECURITY 

BOND (1948) 2 M.L.J. 287=A.I.R. 1949 Mad. 
152. 

Art. 181 — Applicability — Proceedings under 

S. 55 or 56 of the Presidency Towns Insolvency 
Act. 

Art. 181 of the Limitation Act is ctmfined to 
applications under the C. P. Cod^ and it has n® 
application to proceedings under S. 55 or S. 56 « 
tile Presidency Towns Insolvency Act which can be 
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started af any time during the subsistence of insol- 
vency proceedings. I.L.R. 0940) 1 Cal. 1=52 0. 
W.N. 343. 

Art. 181 — Applicability — Applications under 

Provincial Insolvency Act — Question of title if 
and when can, be gone into by the Insolvency 
Court. 

Art. 181 of the Limitation Act does not apply to 
applications under the Provincial Insolvency Act. If 
the title has not been extinguished by adverse pos- 
session, the Insolvency Court has power to decide the 
<juestion of title on an application under S. 4 and 
Art. 181 of the Limitation .^cf will not prevent it 

Nag. 506=:A.I.R, 
1948 Nag. 367=1948 N.L.;. 264. 

.1 Application under 

Art^r. ^ Religious Endowments 

Art to enforce charge created in favour of temple 

ARTS "niTMi. limitation ACT, 

f 1*32 AND 181. (1947) 2 M I T 

LR. 1948 Mad. 199. ^ 258=A. 

^ 182— Applicabilitv-A ward 
Exerm,^; Co-operative Societies Act- 

Co'orEWxTvE “sOcflxiES ACT ^AS^AM 
ended by act .xvr of ms) s 
45 Bom.L.R. ,60=A V.R° IW^Bom; 

-—Arts 181 and .182— Applicability— Bombay 

-E«S 54~Award unde? 

— iJ.xecution by Civil Court— Limitation. 

The propey article of limitation applicable to the 

execution of an award under S. 54 of the Bombay 

^-operative Societies .Act. by the Civil Court under 

S. 59 (1) (a) of the Act, is Art. 182 and not 181 

of the Limitation Act. 49 Rom.L.R. I68=A I R 

1947 Rom. 375=1. L.R. (1947) Bom. 143. 

■ “ Arts. 181 and 183— ^An award filed in Bom. 
High Court is governed bv .Art. 183 and not Art. 181. 
A.I.R. 1942 Rom. 34=1. L.R. (1942) Bom. 124= 
43 Bom.L.R. 1006=198 Ind. Cas. 505. 

—Arts. 181, 178— Application to file award 
passed under Arbitration Act. 

An application to file an award passed under 
Arbitration Act, is governed by Art 181, Limitation 
Act, and not by Art. 178 which applies only to ap- 
plications under C. P. Code, Art. 181, Limitation 
Act, applies to all applications which arc not pro- 
vided for in the schedule and not necessarily to 
applications under the C. P. Code, which had not 
bem mentioned in the schedule. A.I.R. 1941 Pesh. 

3 (4)=192 Ind. Cas. 758. 

—Arts. 181, 180, 182 — Execution proceeding by 
decree-holder — Court ordering judgment-debtor’s land 
to be leased to decree-holder for IS years in full 
satisfaction of decree— On default, execution filed on 
30th September, 1935 — Mutation of lease entered and 
atlested on 29th December, 1937 — Neither judgment- 
debtor nor any one representing Court present — On 
30th May, 1939, lease certificate drawn up and signed 
by Judge — Application by decree-holder on 11th 
Novemb^, for possession of leased land — 

Arts. 180 and 182 held inapplicable— Art. 161 applied 
— Time ran from 30th May, 1939, and not from 
29th December, 1937. A.I.R. 1942 Pesh. 87bs204 
fnd. Cas. 66. 

—Art. 181— Article 181 does not apply to appU- 
eations in the nature of plaint. In any case the appli- 
cation of Art. 181 to applications under S. 16, Tele- 
sniph Act would often be futile for the starting 


point of limitation does not arise when llir damage 
is caused but only when the right to apply accrues 
and this in turn docs not happen until the dispute 
with regard to the sufiicicncy of compensation arises, 
which may not be until long after the damage is 
caused. A.I.R. 1942 Lah. 186=1. L.R. (1943) 
Lah. 677=14 P.L.R, 275=201 I.id. Cas. 739. 
•—Art. 181— Proceedings under S. 17, Telegraph 

T P Limitation Act A. 

T If-^V^ah. 982=38 P.L.R. 883=17 L. 391= 
160 Ind. Cas. 636 (2). 

“Art. 181 — An application for leave to execute 
a (Iccrec agamst a partner under 0. 21, R. 50 (2) 
tolls under Art. 82 and not under Art. I8I A I 
R.^I936 Sind 138=30 S.L.R. 88=164 Ind. cks' 

- Art. 181— An application to recover landlord's 
transfer-fee under S. 26-J. Ben. Ten. Act. 1885 is 
governed by Art. 181. 38 C.VV N 50=A I R 
1934 Cal. 396=149 Ind. Cas. 11 3^ 

“—“Art. 181— “Decree to be drawn up on pro- 
duction of succession certificates.’’ 

The plaintiffs, in a suit to recover money, obtained 
a decree on 10th June, 1921. subject to the follow- 
mg condition: The decree should be drawn up 
alter the several claimants produce succession certifi- 

In drawing up of the decree." 

In 1923 and 1924, the plaintiffs applied twice for 
drawing up of the decree but as they produced ^ 

oS iSL applications were dismissed. 

wt ba"4d\'?Sa,S;'r 

//e/rf, t^t the succession certificate and nor an an- 
plication for drawing up of the decree was the cssenS 
of tlie judgment, the decree necessarily following upon 
toe produenon of the certificate, and as the judS 

SnificafS Production of the 

”0^ ®PP*y to the right of 
the plaintiffs to produce a succession certificate and, 
horefore. their application was in time. AT R 
1931 Bom. 407=33 Bom.L.R. 618=134 Ind Cas 
694. 


Art. 181 — Application under S. 47, C. P Code 

must be governed by the residuary article. 97 Ind 
Cas. 697=A.I.R. 1927 Cal. 57. 

—Art. 181— The article applicable for applications 
under S. 47 of the Code is Art. 181 which gives three 
years from the date when the right to apply accrues. 
103 Ind. Cas. 233=54 Cal. 419=A.I.R. 1927 Cal 

614. 


Art. 181 — Application under S. 39, C P 

Code for transfer of execution. 

Application made under S. 39, C. P. Code for 
the transfer of the execution of the decree is not an 
application for execution within the meaning of O. 21, 
R. 10, but an application to take a step-in-aid of exe- 
cution, governed by the residuary Art. 181. 94 Ind. 
Cas. 48&=A.I.R. 1926 All. 473. 

■ — —Art. 181— Certification of payment by 

decree-holder . • 

It is nor incumbent upon the decree-holder to certify 
paymeit by making an application for the purpose 
and therefore Art. 181 does not apply. But the 
certification cannot be postponed indefinitely, for it 
must be made within three years before execution 
is applied for to save the decree from limitation 
under S. 20, Indian Limitation Act, or on the ground 
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of waiver. 86 Ind. Cas. 1051=30 C.W.N. 945= 
54 Cnl. 143=.A..I.R. 1925 Cal. 1012. 

Art. 181 — .\pplication to certify payments made 

witliin three years of decree may be made within 
tlirce years from such payments and decree-holder 
will have ircsii start for limitation from such applica- 
tion — Limitaiion Act, Art. 182. 84 Ind. Cas. 359 
=84 Inil. Cas. 473=3 Bur.L.T. 235=2 Rang. 393 
=A.T.R. 1025 Kang. 26. 

Art. 181 — Application by decree-holder to 

record payment made to him out of Court- 
Art. 181 applies. 

W’licre a decree-holder in execution of his decree 
souglit to escape the bar of limitation under Art. 182 
by reference to a payment made by the judgment- 
debtor out of Court. 

Held, tbai lie was entitled to plead the payment 
tliat .^rl, 174 of the I-imilation Act is not applicable 
to case under siib-R. 1 of R. 2, of O. 21, but is 
applicable only to a case under O. 21, R. 2, sub-R. (2) 
and that under Art. 181 the decree-holder can certify 
tiic payment within 3 years of the date of payment. 

There is no period of limitation for an application 
by dccree-holdpr, who has received payment from the 
judgmenl'-dcbtor out of Court, to record the payment- 
Therefore the only article applicable is 181 of the 
Limitaiion Schedule which provides tlut an applica- 
tion, for which no period of limitation is provided 
elsewhere in tins schedule shall be made within three 
year.s from the time when the right to apply accrues. 
68 Iml. Cas. 780=26 C.W.N. 52^35 C.L.J. 71= 
A.I.R. 1922 Cal. 30. 

Art. 181— Dismissal for default— Execution 

application. 

An application to restore an application for exe- 
••ution dismissed for default is governed by Art. 181. 
2 Lah.L.J. 627=56 Ind. Cas. 25. 

Arts. 181 and 84 — Applicability of — Taxa- 
tion ©f costs — Suit — Application — Calcutta 
High Court — Original side. 

An application under Ch. XXXVIII, R. 67 of 
the Rules of the Original Side of the Calcutta High 
Court is not govern^ by Art. 84. An application 
can be ordered summarily only when there is no con- 
test or doubt; otherwise a suit is the proper remedy. 
46 Cal. 249=23 C.W.N. 473=51 Ind. Cas. 941. 

Art. 181 (178) — Rule 859 of the High Court 

Rules — No period of limitation applies to pro- 
ceedings under this rule — Practice. 

There is no specific provision in the Limitation Act 
or anywhere else fixing a period of time within which 
an application for enforcement of payment of costs 
by a solicitor against his client by the summary me- 
thod provided by R. 859 of the High C^ourt Rules, 
should be made. Art. 178 applies only to applica- 
tions under the Civil Procedure Code, 1882. (1907) 

9 Bom.L.R. 508=32 Bom. 1. 

Arts. 181, 182, (178, 1790— Applicability- 

Only to decrees and orders of civil Court — Not ap- 
plicable to certificates under S. 38 of Madras Reve- 
nue Recovery Act- oce MADRAS ACTS — REVE- 
NUE RECOVERY ACT, S. 40. 17 M.L.J. 441 
=31 M. 24. 

— ^Arts. 181, 182-r-Tcst of applicability of 
article— Mortgage-decree— Application for exe- 
cution — ^Limitation — Civil Procedure Code, S. 
243— Stay of execution— Suit disposed of— Ap- 
plication after such disposal — Application for 
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order absolute — Application to keep decree 
alive. 

Whether Art. 179 of Art. 178 (O.A.) will apply 
to a particular application will depend upon the nature 
and portion of the decree sought to be executed and 
upon the fact of the application in question being Ae 
first or a subsequent application. The true criterion 
in determining whether Art. 179 or 178 (O.A.) ap- 
plies to a particular application is to ascertain whe- 
ther any one of the six points of time specified in 
Col. 3 of Art. 179, is applicable to it, and if none of 
them applies it is only then that Art. 178 will apply. 
Under the present law {see para. 4 of Art, 179) 
an application cannot be made merely for the purpose 
of signifying the decree-holder’s intention to keep the 
decree in force as it would be possible under the old 
law {see para, of Art. 167 of Act IX of 1871). An 
order staying execution under S. 243, C. P. Cod^ 
merely postpones execution but does not vary the 
decree. An order varying the decree can only be 
made either on review under S. 623, C. P. Code, 
or on amendment under S. 206, C. P. Code, or under 

5. 210. C. P. Code. An order staying execution 
may be passed either by the Court which passed the 
decree or by the Court executing the decree as a pro- 
ceeding in execution under S. 244, C. P. Code. Where 
an order is passed under S. 243, C. P. Code, staying 
execution of a decree pending the disposal of a suit, 
no day is fixed for payment of the amount due 'tnd^ 
the decree within the meaning of para. 6, Art. 179 
f3rd Col.) A decree which directs sale of the mort- 
gaged property in default of payment of the mort- 
gage money within a time fixed by the decree is not 
a decree directing the payment of the amount to be 
made at a certain date within the meaning of para. 

6. Col, 3. of Art. 179. Where no prior appheaUon 
for execution of such decree or to take some siep^ 
aid of execution is made and an order is obtamed 
under S. 243, C. P. Code, staying execution of sue* 
decree pending the disposal of another suit, an app t- 
cation for execution made after the disposal of sucli 
suit is governed by Art. 178, although 3 years 
have elapsed from the date of the decree or the date 
mentioned in the decree for payment, provided the 
application is within 3 years from the disposal ol the 
suit, when the right to apply for execution accrue 
and provided 3 years from the date mentioned m the 
decree for payment have not elapsed at the date o* 
the order staying execution. A first application to 
execution of a decree directing the sale of mortgage 
property made on default of payment by the 

within the time fixed is governed by Art. 178 ana 
not by Art. 179. Where there is a personal deerw 
against the mortgagor and the application is to ex 
cute the decree as such, limitation will run from tn 
date of the decree under para. 1, if payment ^ 
forceable under the decree from the date 
from a future date if payment can be enforced undff 
the decree only on or after such future date 
the decree. An application for an order absolute to* 
sale under S. 89 of the Transfer of Property Act is 
only an application to enforce the decrM. In 
struing the Articles stress must not be Imd exclusivwf 
upon the entry in the first column ignoring the entnK 
in the 3rd column. If the various^ starting pon^ 
fixed in the 3rd column of any Article from wni® 
the period of limitation is to be reckoned do not wvcf 
all cases falling within the class of suits or appuca- 
dons described, then the Article in question is not 
exhaustive of the class. If the Article is inappbea- 
ble to certain cases comprised in the class those cas» 
will be governed, in the cases of suits, by the rest* 
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duary Article .No. 129, and in the case of applica- 
tions by the residuary Art. No. 178. (1903) 26 M. 

780=13 M.L.J. 412. 

(b) Whether confined to applications under 

C. P. Code. 

Art. 181 — Quaere . — It is doubtful whether Art. 

181, should be held to include only those applications 
which are made under some definite provision or rule 
of the Civil P. C. 44 P.L.R. 275=A.I.R. 1942 

Lah. 186=1. L.R. (1943) Lah. 677=201 Ind. Cas. 
739. 

Art. 181 — Article 181, Limitation Act, relates 

Only to applications under the Civil P. C. Where 
no application is required by the Code, Art. 181 does 
not apply to such an unnecessary application when 
made. A.I.R. 1934 All. 465=3 A.W.R. 154= 
(1934) A.L.J. 86=151 Ind. Cas. 755. 

Art. 181 — Interpretation. 

Article 181 must be construed as referring to ej'us- 
dem generis applications with those in preceding 
articles, vh., C. P. Code ones, 102 Ind. Cas. 543 
=A.I.R. 1927 Nag. 262. 

Art. 181 — Applicability of — Application 

under C. P. Code. 

Article 181 of the Limitation Act, refers to all ap- 
plications for the making of which the Civil Procedure 
Code gives authority and to no others. 1 Lah. 187= 
2 Lah. L. J. 291=55 Ind. Cas. 820. 

— ■-■Art- 181 — Article 181 governs the limitation of 
every application made to a Court under any Act 
except those for which different periods are prescribed 
ill tlic Acts itself under which they are made. 109 
Ind. Cas. 559=24 N.L.R. 100=11 N.L.J. 65=11 

N.L.J. 200=A.I.R. 1928 Nag. 194. 

2 Addition, substitution and transposition of 

of parties. 

Art. 181 — Impleading of parties — Right to 

sue accruing during pendency of suit. 

Limitation bars a suit where the right to sue had 
already accrued before the suit. But where a suit 
has alre^y been brought in time and the right to 
sue some other person accrues during the pendency of 
the suit, the question is one of impleading parties who 
are affected by the doctrine of lis pendens. Limitation, 
if at all applicable to such a case, will be governed 
by Art. 181. But no question of limitation arises 
where the money has been withdrawn after the pre- 
liminary decree. 7 C.L.T, 49=A.I.R. 1942 Pat. 
185=23 P.L.T. 412=197 Ind. Cas. 739. 

Art. 181 — Application to be added as plain- 
tiff— Suit under O. 1, R. 8, C. P. Code. 

Article 181 applies to an application to be added as 
a plaintiff in a suit under O. 1, R. 8, Civil P. C., 
in place of the deceased original plaintiff. Suit can- 
not be dismissed for default before the expiry of the 
period prescribed by Art. 181. A.I.R. 1931 Mad. 
590=33 M.L.W. 604=60 M.L.J. 659=54 M. 777 
=132 Ind. Cas. 289. 

Art. 181 — Some of legal representatives 
brought on record in time. 

Where some of the legal representatives have hem 
brought on the record on an application made within 
limiiation, a subsequent application for bringing 
others on record as legal representatives is not go- 
verned by 90 days’ rule but is governed by 3 years’ 


limitation under Art. 181. 1944 N.L.J. .1.11 — I.L. 

R. (1944) Nag. .v7=A.I.R. 194.5 Nag. .5.1, 

Art. 181 — Death of decree-holder pending 

execution— Application by legal representative 
for substitution. 

Article 181. Limitation Act. applies only to appli- 
cation made under the Civil P. C. 

.•\n application by the legal representatives of a de- 
ceased dccrce-lwldcr for substitution and continuing 
iho execution proceedings is not an application under the 
Civil P. C. They are proceedings by which the in- 
herent jurisdiction of the Court is invoked. Section 
151 does not deal with any application nor does it 
prescribe the procedure for any application ; it is a 
clause whereby the inherent power which is in the 
Court to act ex dehito justitiae, is recognised and 
left unfettered by the Code. An application invoking 
this power is one which is not made under any provi- 
sions of the Code and, therefore, it is not governed 
by Art. 181 or any other article of the Limitation 
Act. A.I.R. 1942 Cal. 390=75 C.L.J. 114=46 
C.W.N. 326=201 Ind. Cas. 479. 

Art. 181 — There is no provision of law laying 

down procedure for .substitution in place of a de- 
ceased party in revision application and the reasoa 
is obvious. The remedy provided by S. 115, Civil P. 
C., is absolutely discretionary. 

Obiter . — But assuming that such an application is 
subject to the lasv of limitation, then the residuary 
article of Limitation Act, x.e., Art. 181 would apply. 
A.I.R. 1939 Oudh 277=1939 A.W.R. 149=1939 

O. W.N. 819=15 Luck. 26=184 Ind. Cas. 81. 

—Art. 181 — Article 177 and not Art. 181 governs 
an application to bring on record the legal represen- 
tatives of the deceased respondent in an appeal against 
an order made in execution proceedings. A.I.R. 
1932 Mad. 574=(1932) M.W.N. 597=36 M.L.W. 
170=5.5 M in0()=63 M.L.J. 827=139 Ind. Cas. 
409. 

Art. 181— The procedure laid down in Rr. 3, 

4 and 11 of O. 22, C. P. Code for substitution of 
legal representative of appellant or respondent is not 
exhaustive. Such application can be made at ^y 
time within period prescribed by Art. I8I, Limita- 
tion Act. 10 P.L.T. 763=A.I.R. 1929 Pat. 565 
iF.B.). 

Art. 181— .^n application for bringing on re- 
cord the legal representatives of a deceased person who 
was not a defendant or respondent on the date of 
his death is governed by Art. 181 and not by Art. 177. 

73 Ind. Cas. 387=A.I.R. 1924 Lah. 316. 

Art. 181— The period of limitation to bring on 
record the legal representatives of respondents who 
have died during pendency of Privy Council Ap- 
peal for purposes of execution is 3 years from the 
date of the decree. 80 Ind. Cas. 85^^0 M.L.W. 
99=1924 M.W.N. 439=47 Mad. 618=35 M.L.T. 
SftsA.I.R. 1924 Mad. 695=45 M.L.J. 154. 

Art. 181— Application for substitution 

under S. 362, C. P. Code. 

Art. 178 governs applications under S. 362, C. 

P. C^e, for substitution of respondent already on 
record as representative of a deceased respondent. 
(1906) 4 C.L.J. 568=11 C.W.N. 186. 

Art. 181 (178) — Application for substitu- 
tion of parties pending suit. 

The right to apply for substitution under S. 372^ 

C. P. Code, accrues from day to day and is not bar- 
red by Art. 178 (O'.A.) even though the application 
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Art. 181 — -Appeal against a representative of a 

party dorcasc<i ‘iiice tlie passing of the lower Court's 
decree — Application to hring his representative on 
the record. .SVc 1001 A.W.N. 46. 

-—Art. !81 — Applicability — Pending suit — Ap- 
plication for substitution — Assignee of preli- 
minary decree. 

iicrc the assignee of a preliminary decree for 
po'sesH,,,! ami mesne profits applied for being sub- 
stituted m the suit, within 3 years from the date of 
asMuiimcnt hut amen. led the application after 3 years, 
held that (he application must be treated as having 
been made on the date on which it was originally 
presented, and even if it is deemed to have been made 
on the date of assignment it is not barred as the right 
ol the assignee to apply for substitution in a pend- 

^ which accrued from day to da; 

18 f .W .y, 4.^0=20 fnd. Cas. 685. 


Art. 181*— Transposition of party. 

Where a suit Is brought on behalf of a trust by a 
trustee impleading his co-trustee as a party defend- 
ant. and where the plaintiff dies, the suit can be con- 
tinucd by the latter. Order 22, R. 3. does not apply. 
Article 181 and not Art. 176 applies to a petition for 
such transposition. 62 Tml. Cas. 36ffc:13 M L W 

^0R=A.T.R. 1021 Mad. 124= 

40 M.L.J. 208. 

3 Application — Meaning of. 

Art. 181 — “Application”, meaning. 

The word ‘Application’ means an application on 
which judicial decision of Court is required. A I 

^ All. 473=1944 

O.W.N. 141=1944 A.W.R. 168. 


_ Art. 181 — Certificate of a decree-holder under 

^ application 

wjihm me meaning of Art. 181. 10 O.W.N. 1251 

-^.I.R 1934 Oudh 426=9 Luck. 288=147 Ind. 

t.as . 76o . 


•Art. 181-^“Application"— Meaning of. 

The mere fact that the document purporting tP be 
made under O. 21, R. 2 (1) was called “an appHca- 
tiM, and was in the form of a petition cannot alter 
the real nature of the procedure and convert what was 
really no more than a certificate of certain payments 
into an application," within the meaning of Art. 181. 

Luck. 684=56 I. A. 30=29 
‘w C.W.N. 267=1929 A.L.J. 33= 

6 O.W^ 2«1 Bom. L. R. 289c=A.I.R. 1929 
P.C. 19=56 M.L.J. 233 (P.C.). 


Art. 181 — Certification by decree-holder is 

not application. 

The word “application," when used in Art. 181 
means an application “ejusdem generis'’ in other 
words an application on which the Court has to 
decide judicially; and as certification by a decree- 
holder under O. 21, R. 2’ (1) does not raise any 
point on which a Court has to decide judicially, a 
certification is not in any circumstances an applica- 
tion within the meaning of Art. 181. 98 Ind. Cas. 
363=1 Luck. 428=^ O.C. 358=3 O.W.N. 829= 
A.I.R. 1627 Oudh 7. 


See also under ART. 182. 

Arts. 181, 182 — An application to enforce a 

security bond against the surety to whom the pro- 
perty of the judgment-debtor attached in execution 
of a decree was entrusted is governed by Art. 181 
and not by Art. 182, Limitation Act, as such an ap- 
plication cannot be deemed to be an application for 
the execution of the decree. (1943) 2 M.L.J. 444 
=56 M.L.W. 632=1943 M.W.N. 669. 


Arts. 181, 182 — Although a decree is not 

passed against a surety, it may still be executed 
against him by reason of S. 145, C. P. Code, and 
the limitation for an application for execution of a 
decree against him is laid down by Art. 182, Limi- 
tation Act and the decree-holder cannot break away 
from that article. 

On judgment-debtor’s furnishing security for 
mesne profits till disposal of his appeal, the execu- 
tion of the decree for possession of certain lands 
was stayed. The surety executed a bond under- 
taking to pay mesne profits to a certain extent if the 
appeal was dismissed. On the appeal being dis- 
missed, the decree-holder sought execution against the 
surety to the extent mentioned in the bond: 

Held, that the application was one for the execu- 
tion of an order of a civil Court under S. 145, C. P- 
Code. The article applicable was Art. 182 and not 
Art. 181. 40 P.L.R. 473=A.T.R. 1938 Lah. 590 
-=181 Ind. Cas. 14. 


Arts. 181, 182— The application for execution 

against the sureties is an application for 
of a decree as by operation of S. 145, C. P. 
the sureties become judgment-debtors under the 
decree. Such an application for exet^tion, there 
fore, comes under Art. 182, and not under Ar^ l«l, 
Limitation Act. A.I.R. 1937 Cal. 452. 41 C.W. 
N inOQ=17-3 Ind. Cas. 183. 


Arts. 181, 182 — ^When a decree, dated^ 

September. 1919. was put into execution, one N st^ 
surety for the judgment-debtor and executed a seefr 
rity bond stating that if the decretal amount couW 
not be realised from the property of the judgn^J' 
debtor, then he would pay the decretal 
monthly instalments and that if he failed to 
these instalments,, the decree-holder would have me 
right of recovering the decretal amount^ fro® 
property. The last application for aga^ 

the judgment-debtor was made on 23rd 
and it was consigned to the record 
portion of the amount was paid on 7th Octowr, 

The first application for execution against the suray 
was made on 24lh March, 1931 : 

Held, (i) that the period of limitation against the 
surety did not run under Cl. 1, Art. 182, Lim. Act» 
from the date of the decree: 

(ii) that Expl. 1, Art. 182, did not cover the facte 
of the case as the decree was not passed jointly 
against more persons than one; 

(iii) that Art. 181 applied and that the period ^ 
limitation ■ was three years from the date when w 
right to apply accrued and as the decree was kep» 
alive against the judgment-debtor till 7th 

1930, the application was within time. A.I.R. 19« 
Oudh 209=10 O.W.N. 571=8 Luck. 427=143 Ind. 
Cas. 808. 
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5 Execution of decree. 

Art. 181 — Applicability — Application for 

execution of notional decree under C. P. Debt 
Conciliation Act. 

Limitation for an application under S. 47, C. P. 
Code, whether arising in a decree passed by a civil 
Court, or arising in a proceeding in execution of a 
notional decree under the C. P. Debt Conciliation Act, 
is governed bv Art. I8I of the Limitation Act. 
l.L.R. (1948) Nag. 63=A.I.R. 1948 Nag. 147= 
1948 N.L.J. 24. 

Arts. 181, 182 (2) — Maintenance decree— 
Decree sought to be varied by suit — Execution 
petition after passing of decree restoring main- 
tenance decree — Held period between institu- 
tion of suit for variation and final decree in it 
not to be excluded — Art. 181 applicable and not 
Art. 182 (2). 

^ "^a’”tenance payable in cash \va.s 

^sed m 1922. The decree was being excctited until 
nlmg of a suit in 19.^5 for variation of the main- 
tenance into grain basis from cash. The trial Court 
decreed the claim partly on 9th July. 1937. On ap- 
^1 the suit was dismissed on 12tli August, 1940. 
During the pendency of the suit the decree-holder 
sought to execute maintenance decree, but it was 
dismissed on I3th August, 1937, as not pressed. A 
fresh application was filed in 1941, claiming dues from 
10th January. 1935 to 10th January, 1941 : 

Held (1) that the suit for variation of the main- 
tenance decree was no legal impediment in the way 
of execution. Hence the period of the suit could 
not be excluded; 

(2) that Art. 181 applied and not Art. 182 (2); 

(3) tliar the order passed on the execution peti- 
tion filed in 1937 was final and therefore the peti- 
tion filed in 1941 could not be treated as a revival 
or continuance of the petition. A.T.R. 1946 Mad. 
«7=(1945) 2 Mad.L.J. 444=221 Ind. Cas. 554. 

Arts. 181 and 182 — Decree for permanent 
injunction not capable of immediate execution 
— Execution — Limitation — Art. 181 applies — 
Bar of S. 48, C. P. Code, does not apply. 

Where a decree prohibits the defendant from 
obstructing a village path it is a decree granting per- 
manent injunction and is not capable of execution on 
the date it is passed or in other words, until an 
obstractisn is caused there is nothing to execute. In 
such circumstances its execution may not be neces- 
sary till after 12 years of the date of its passing. 
As soon as any obstruction is caused and the Court’s 
order in that l^half is breached a cause of action for 
enforcement of the decree arises. In such cases 
Art. 181, Limitation Act, applies and not Art 1^ 
and the decree-holder’s right to apply accrues only 
when the obstruction is caused. Such a decree is 
beyond the reach of the bar provided in S. 48, C. P. 
Code. A.I.R. 1946 Pat. 3971=25 Pat. 397t=224 
Tnd. Cas. 37. 

—Art. 181— An application under O. 21. R. 32, 
C. P. Code, to enforce an execution of the decree 
for injunction, must be made within limitation as 
prescribed by Art. 181. A.I.R. 1935 L^. 702=57 
P.L.R. 576=160 Ind. Cas. 777. 

—Art . 181— Applicability of— Injunction- 

Application to enforce— Limitation. 

Quaere: — Whether Art. 181 of the Limitation Act 
applies to an application to enforce an injunctim 
‘T.cler O. 21, R. 32 C. P. Code or whether there 


is no limif.ition for it? 46 Cal. 103=27 ,S06 

=45 Ind. Cas. 864. 

——Art. 181— Decree for perpetual injiinelion — 
Execution. Vrr C. V. CODE, S. 260. 29 M. 314. 

-Arts. 181, 182— Conditional decree fixing 
time for payment. 

\yhcro a conditional decree for possession fixes 
a time for the payment of the amount awarded by 
it as a condition precedent to the po'^session. its 
execution for purpose.^ of limitation i.s governed by 
Art. 181 and the starting point is the date of the 
deposit «)f the money. The mere fact that the 
decree docs not fix any time for payment will not 
attract (he application of Art. 182. 

In determining the period for the deposit of the 
money in casc.s ni which no time is fixed, neither 
Art. 181 nor Art. 182 applies. Nor is there any 
other article m the Limitation Act governing the 
rase. Under the circumstances, the decree-holder 
would be enfiilcil to deposit the money within 12 
years or within such period which falls short of the 
period necessary for ihe judsment-debtor to acquire 
an independent tide to the property. (\944) A L 

" I R 1^5 All. life 

1944 O.W.N. 244=1. L.R. (1944) All. 717. 

Arts. 181, 182 — Conditional decree for 

possession. 

Where there is a decree for possession on the 
payment of a sum on a future date, the provisions 

Limitation Act can have no application. 
Art 181 IS the article applicable to such a case and 
limitation runs from the time when the right to 
apply accrues. The decree-holder’s right to enforce 
decree arises when the sum is payable. The execu- 
tion of most decrees necessitates the possession of a 
certain amount of money and it is impossible to say 
tliat a decree is not executable because the plaintiff 
had not got the money necessary to enable him to 
execute it. A.I.R. 1938 Bom. 36fe40 Bom.L R 
512=1. L.R. (1938) Bom. 649»=177 Ind. Cas. 499. 

——Arts. 181, 182— Decree for possession on 
condition of payment of money to judgment- 
debtor. 

When a decree for possession is passed on condi- 
tion of payment of a certain sum by the decree- 
holder, the starting point of limitation for execution 
of the decree is the date of the decree and not the 
date of payment by the decree-holder, and an appli- 
cation for execution of such a decree is governed 
by .^rt. 182 and not by Art. 181. 

Limit.^tion runs in such cases from the date of the 
decree, whether any time for payment is fixed or 
not. The only c/Tecl of fixing a time for payment 
is that payment cannot be made after the date fixed 
A.I.R. 1931 Nag. 54=26 N.L.R. 353=130 Ind. 
Cas. 148. 

—Art. 181— Conditional decree for posses- 
sion not fixing time for payment. 

Where, under Uie terms of a decree, the right of 
the decree-holder to recover possession of some pro- 
perty in the hands of the defendants is contingent 
upon the decree-holder paying certain sums of money 
to the defendants but no date for payment is speci- 
fied, the decree-holder is entitled to pay the money 
on the date when the decree was passed and to ask 
for possession immediately after the payment had 
been made. The right accrues to the decree-holder 
immediately and at once, an application for exea>- 
tion made more than three years from the date of 
the decree is time-barred under Art 181, Luniutioa 
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Act. (1931) A.LJ. 31^A.I.R. 1931 All. 326= 
131 Ind. Cas. 559. 

■ 'Art. ISl—Conditional decree for possession 
— Amount to be paid to be decided later. 

Decree for posse.ssion passed on condition that 
plaintiff should pay for improvements to defendant. 
Amounts to be decided later, on commissioner’s report 
— .Art. 181 applies and time to apply for execution 
aecnicfl from date on which amounts were finally 
fi-Kcl hv Court. 1930 M.W.N. 979=A.I.R. 1930 
Ma.l. 995=59 M.L.J. 579. 

Arts. 181, 182 — Decree held incapable of 

execution by subsequent decree of competent 
Court — Period during which subsequent decree 
is in force must be excluded — Subsequent decree 
set aside — Decree-holder would get fresh cause 
of action under Art. 182 (3) or modified decree 
would be in time under Art. 181. 

Tile law of limitation would apply only if an opera- 
tive decree were in existence. When no such decree 
exists, the Limitation Act can have no application 
to it. The decree-holder is entitled to have full three 
years for the execution of his dcree. If, by the 
order of a competent Court, the decree has been 
rendered a niillily, the period during which that order 
is in force must be excluded, otherwise the period of 
limitation allowed to the decree-holder would be 
reduced to less tiian three years. There is no justifi- 
cation for such a reduction of time for the execution 
of a decree either in law or equity. The decree- 
holder would have a fresh cause of action from the 
date of liic decree which sets aside the decree render- 
ing the original flecree incapable of execution which 
shoukl be considered to be the date of the decree 
under Cl. 3, Art. 182, Limitation Act, or in the 
alternative, the modified decree would be within time 
under Art. 181, as the right to execute accrued after 
the decrees became capable of execution. A.I.R. 
1944 All. 88=(1944) A.L.J. 98=1944 O.W.N. 
50=1944 A.W.R. 67=1. L.R. (1944) All. 197= 
212 Ind. Cas. 621. 

——Art. 181 — M obtaining decree for possession 
against R — D who was in possession as result of de- 
cree in .suit between him and R, obstructing ex^- 
tion \>y M-— M's application under O. 21, R. 97, C. P. 
Code dismissed — Appeal to High Court by R against 
decree in suit between him and B — High Court hold- 
ing R as lawful owner — B appealing to Privy Council 
— M applying for execution of his decree more than 
three years after decision of High Court — Application, 
held time-barred under Art. 181. A.I.R. 1936 Lah. 
695=40 P.L.R. 481=179 Ind. Cas. 165. 

——Art. 181— Decree against firm— Objections 
— Limitation. 

Decree against firm — Sale — Objection by sons of 
judgment-debtor that property did not belong to firm 
— decree against some sought to be set aside 
—Dismissal of application under O. 9, R. 13, C. P. 
Code on ground that decree was against firm. 

Held, that decree-holders could not contend that 
decree was against individuals composing firm — 
Limitation for objection is governed by Art. 181 and 
not by Art. 166. A.I.R. 1936 Pat. 496=163 Ind. 
C^s. 34. 

—Arts. 181 and 166 — Objection to sale by 
Judgment Debtor. 

Objection that decree was in reali^ mortgage-de- 
cree and that other properties of judgment-debtor 
^Id not be sold unless the mortgage properties are 
first sold and the sale proceeds proved insuffiden^ 


falls under S. 47. Civil P. C. and is governed by 
Art. 181 and not by Art. 166— Second appeal Ties 
from the order thereon. A.I.R. 1933 57(te 

145 Ind. Cas. 113. 

Art. 181 — Objections to execution proceed- 
ings— Article applies. 

Article 165, Limitation Act, does not govern the 
cases. of those applications which are filed by the 
parties to the suit as objections to the execution pro- 
ceedings under S. 47, C. P. Code. The only arti- 
cle applicable in those cases is Art. 181. 38 All. 
339; 42 Mad. 753 (F.B.); A.I.R.. 1922 Bom. 271 
and 1 L.L.J. 230, Foil. 115 Ind. Cas. 444=4 
Luck. 209=5 O.W.N. 1053c=A.I.R. 1929 Oudh 76. 


Art. 181 — Satisfaction of decree by execu- 
tion — Decree-holder compelled to restore pro- 
perty by subsequent proceedings — Revival of 
decree' — Execution . 

If, as a result of execution, a decree has been 
satisfied and if the decree-holder is compelled to 
refund or restore the property as a result of pro- 
ceedings taken subsequently by the judgment-debtor 
or by a third party, the satisfied decree revives on the 
refund or the restoration of the property and an ap- 
plication to execute the revived decree would be com- 
petent within three years from tlie time when the 
right to apply accrued to the decree-holder ._ In such 
a case, the starting point for an application would 
be the date when the decree-holder was compelled to 
refund the amount recovered by him. Where the 
High Court merely declares that the execution pro- 
ceedings are ineffectual and it is the executing CxHirt 
that ordered restitution, the limitation begins to 
from the date on which restitution takes place. A. 
I.R. 1935 Lah. 166=158 Ind. Cas. 5. 


-Art. 181 — Application during pendency of 


execution proceeding. 

Per Niamatullah, /.-Where it is the duty of a 
3ourt to do something or to take some action 
181 does not govern such an application to do such 
thing or take such action. Thus, when an execi^ 
;ion proceeding is pending, the right to apply « 
•ecurring one and any application made durii^ 
tendency of the proceeding cannot be harrM ^ 
\Tt. 181. A.I.R. 1931 All. 45&=(1931) A.LJ. 

i'iA, lit Cfic 11^ 


^Art. 181— Article 181 applies only 

Art. 182 cannot apply. .. 

Article 182 is the article framed for ^ 
tion for execution of a decree. Article 181 ^ 

be brought into play only when there are 
circumstances which would make Art. 182 mappt* 
cable. 

A decree-holder made an application for 
tion. Before the date fixed for sale 
holder made another application to the Court 
that he had given the judgment-debtor six mon^ 
time, that his application may be struck ^ 

judgment-debtor saddled with costs He vras 
taken on his word and the Court directed that 
judgment-debtor should appear in order to veniy 
application. On the day fixed for appearance 
judgment-debtor did not appear and Court s*™** . • 
the application. More than tKree years aft» tn» 
an application for execution was again 
was attempted to prove the oral agrcOTcnt granoi* 
six months’ time to bring the case within the purview 
of Art. 181, 
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Held, that the only article that could apply to the 
subsequent application was Art. 182 and not 181. 
114 Ind. Cas. 894=A.I.R. 1929 All. 606. 

Art. 181 — Applicability of — Execution ap- 
plication. 

Art. 181 is applicable only to applications for 
which no period of limitation is provided elsewhere 
and is clearly inapplicable to applications for execu- 
tion of decrees to which Art. 182 is applicable. 7 
Ind. Cas. 886 (Cal.). 

Art. 181 — Date of decree means the date 

when the decree becomes executable. 

A compromise decree provided that the money 
should be payable without interest within six months 
and tliat if no such payment was made, the decree- 
holder should be entitled to recover his money with 
interest at Re. 1 per mensem from the date of decree. 

Held, that the decree did not become capable of 
execution till a default had been made by the judg- 
ment-debtor to pay the decretal money within the 
period allowed and whether Art. 181 or 182 (7) was 
applied, the time would not commence to run till after 
the expiry of that period. The amount to which 
the decree-holder became entitled became then deter- 
minable and recoverable. 19 A.L.J. 26 (P. C.) 
and 40 Mad. 989, Foil. 79 Ind. Cas. 605=46 All. 
73=21 A.L.J. 861=4 L.R.A Civ. S9I=A.I.R. 
1924 All. 263. 

Art. 181— Where the execution Court suspend- 
ed the execution proceedings and ordered that it would 
not proceed with the execution unless an application 
was made. 

Held, the application would be governed by Art. 
181. 61 Ind. Cas. 417=43 All. 383=19 A. L. J. 
174=A.I.R. 1921 All. 99. 

Art. 181 — Suit under O. 21, R. 63, decided 

in favour of decree-holder— Fresh attachment if 
necessary — Limitation therefor. 

A claimant's objection to attachment of property 
on the ground of title succeeded, but subsequently the 
decree-holder's regular suit was finally decided against 
the objector. 

Held, the final decision of the suit in favour of 
the decrec-liolder operated to revive the original ap- 
plication for attachment and no question of limitation 
arose. But if the decree-holder’s successes did not 
operate to revive the original application for attach- 
ment and the decree-hohler had to make a fresh ap- 
plication the fresh application is governed by Art. 
181 and not by Art. 182 of the Limitation Act. 
61 Ind. Cas. 817 (Lali.). 

Arts. 181, 178, 188— Order dismissing ap- 
peal on default by the Privy Council — ^Affir- 
mance of decree below— Limitation for execu- 
tion of decree. 

The decree-holder obtained a decree for sale upon 
mortgage. The judgment-debtor appealed hut the 
High Court dismissed the appeal on 8ih April, 1893. 
The appellant appealed to the Privy Council but took 
no 8f^ to prosecute the appeal. His appeal wras 
dismissed for want of prosecution on 13th May, 1901. 
On 14th May, 1904, the decree-holder appealed to 
tile Court below to make the order for sale absolute. 
The application was dismissed on the ground that the 
procedure prescribed by $. 619, Code of Civil Proco- 
dure, 1862 had not been followed. An application 
was made by the decree-holder on lllh June, 1906, 
under S. 610 and the decree was tramming for exe- 
cutitxi to the Court below. The present application 


was then made for order ab.solute. Held, dial the 
dismissal of the judgment-debtor's appeal for want of 
prosecution was an allirmance of the decree to the 
lligii Court within the meaning of S. 596 of ilic Co<lc 
of Civil Procedure, 1882, it being immaterial on 
what ground ilic appeal was dismissed. The order 
of His Alajcsty dismissing the appeal for default was 
an affirmance of the decree of the High Court and 
was alone capable of enforcement. An application 
for such enforcement made within twelve years of 
the date of the order was governed by Art. 180 (O. 
A.) and was an application whidi was made within 
time. 20 A. 367, appr. of and applied. (1910) 7 
A.L.J. 1001=33 A. 154=7 Ind. Cas. 926 (F.B.). 
—Arts. 181, 182 — Execution of decree — Limi- 
tation-Decree for pre-emption— Time from 
which limitation begins to run against the decree- 
holder. 

Art. 179 (O.A.) applies only where there is a 
decree or order which can at its date be executed. 
In the case of a decree for pre-emption there is no 
decree capable of execution until the decree-holder 
pays into Court the pre-emptive price. The first 
application, therefore, for execution of such a decree 
will be governed not by Art. 179, but by Art. 178, and 
limitation commences to run against tlie decree- 
holder from the time when tlic pre-emptive price is 
paid. (1902) A.VV.N. 60=24 A. 300. See also 
I A.L.J. IS. 

—Art. 181 (178)— Execution of decree— 
Execution temporarily suspended by action of 
Court . 

A decree-holder in whose favour a decree for sale 
had been passed on the 27th May, 1891, and the 3rd 
of February, 1892, respectively, applied for sale of 
the mortgaged property or 4th April, 1893. One of 
the judgment-debtors instituted a suit to set aside the 
decree on the ground of fraud and on Sth December, 
1892. obtainctl an injunction restraining further pro- 
ceedings in execution pending the decision of the suit 
and ultimately a decree setting aside on the ground 
of fraud the decree of 27th May, 1891. In appeal, 
however, the decree of 27th May, 1891, was on the 
8lh April, 1895, restored, the judgment-debtor's suit 
being dismissed; and this judgment was affirmed by 
the High Court on 4-8-1897. On 23-6-1899 the decree- 
holder again applied for execution of the decree of 
27-5-1891. 

Held, that Art. 178 (O.A.) applied; that time 
began to nin against the decree-holder from 8-4-1895, 
when the bar to execution which had been imposed 
by the injunction and subsequent decree obtained by 
the judgment-debtor was removed; and that tlie 
decree-holder's application for execution was time* 
barred. (1902) 1903 A.W.N. 221=26 A. 156. 

Arts. 181, 182— Application to take a step- 

in-aid of execution. 

An application to take a step-in-aid of execution 
may be governed by Art. 178 (O.A.); but Art. 179 
docs not govern it. (1900) 24 M. 188=10 M.L.J. 
342. 

Art. 181 — Payment within three years, but 

certification by decree-holder after expiry of 
three years, whether saves limitation. 

A decree was passed on 4th August, 1917. The 
first execution petition was presented on ISth March, 
1919. The second petition was put in on 16th August, 
1924, and in that, the decree-holder gave credit for 
a payment said to have been made by the judsment- 
deblor in 1921: 

Held, that the decree had not beoxne barred wheo 
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the secwd application was presented even though 
certification of the payment was made only on the 
date of the second petition. A.I.R. 1935 Mad. 922 
=159 Ind. Cas. 38, 

4 

6 Execution Sale. 

(a) Application by purchaser for possession. 

(b) Application for setting aside. 

(c) Fresh application after sale is set aside. 

(d) Miscellaneous. 

(a) Application by purchaser for possession. 

Art. 181 — Failure of auction-purchaser to com- 
pJaiii of resistance under O. 21, R. 97, C, P. Code, 
■within thirty days, camiot take away tlie right to 
apply under O. 21, R. 95, C. P. Code, to which 
Art. 181 applies. A.I.R. 1941 Nag. 322=1941 N. 

LJ. 494=1. L.R. (1942) Nag. 633=198 Ind. Cas. 
2S4. 

•7— Art. 181— Article 180 applies to applica* 
tion for possession by a decree-hoider-purchaser, the 
r«icluary Art. 181, does not apply. A.I.R. 1935 
Mad 803=(1935) M.W.N. 926=42 M.L.W. 375 

M M 893=69 M.L.J. 821=159 Ind. Cas. 279 
(F.B.). 

— 181 — Artticle 180 applies to applica- 

tion by purchaser for delivery of possession and 
not Art. 181. 

Art. 180 is applicable to an application by the 
purchaser of immovable property of a sale in execu>- 
tion of a decree for <iclivery of possession and not 
Art. 181. There is no warrant for extending the 
period of limitation by applying Art. 181 to a case 
where, owing to the auction-purchaser’s default, 
delivery could not be effected. Opinion of Oldfield 
}., in (1918) M.W.N. 214, Foil. 91 Ind. Cas. 485 
=23 M.L.W. 472=A.I.R. 1926 Mad. 385=50 M. 

L. J. 72. 

—Arts. 181 and 182 — Applicability of— Ap- 
plication under C. P. Code, O. 21, R. 95. 

An application by a decree-holder purchaser for 
delivery of possession of properties is not one in 
execution of a decree and so is governed by Art. 178 
and not Art. 179 and such an application would be 
barred if not brought within 3 years from the grant 
of the sale certificate. 32 Mad. 136=19 M.L.J. 224 
=1 Ind. Cas 998. 

——Arts. 181, 182— Application for possession 
under S. 318, C. P. Code (1882), not an appli- 
cation in execution. 

An application by a decree-holder for delivery of 
property purchased is not in strictness an application 
for execution of the decree; and an application for 
possession under S. 318, C. P. Code of 1882 is 
governed by Art. 178 of the Limitation Act, (1877) 
and not by Art. 179. (1908) 19 M.L.J. 224=32 

M. 136=1 Ind. Cas. 998. 

Art. 181 — Date of confirmation of sale — 

Starting point of litpitation for execution. 

S. 316 of the C. P. Code, provides that the certifi- 
cate of sale is to bear the date of the confirmation 
of sale and it must be deemed tt> have been granted 
on the date which it bears. Although the grant of a 
certificate is a necessary preliminary to an applica- 
tion under S. 318, such an application will be barred 
by limitation under Arf. 178 (O.A.) if not made 
within three years of the date which the certificate 
bears, that is. the date of the confirmation of sale. 


Dissenting judgment of Kemhall, /. in 3 B. 433^ 
foil. (1908) 5 A. L.J. 516=30 A. 390. 

(b) Application for setting aside. 

— Art. 181— Applicability — Application to set aside 
sale held in the absence of a proclamation of sale. 
See C. P.CODE, O. 21. R. 66. (1950) 1 M.L.J. 
22=A.I.R. 1950 Mad. 367. 

Art. 181 — Applicability — Application by judg- 
ment-debtor to set aside sale on the ground that he 
had no saleable interest in the property sold. See 
LIMITATION ACT (IX OF 1908), ARTS. 166 
AND 181. (1947) 2 M.L.J. 468=A.I.R. 1948 

Mad. 226 (F.B.) 

Art. 181 — Applicability — Sale of shikmi 

holding in execution of rent decree— Application 
to set aside — Limitation. 

An application under S. 173 (3) of the Bihar 
Tenancy Act, to set aside the sale of a shikmi holding 
in execution of a rent decree is governed by Art 181, 
Limitation Act; such an application is not one under 
the C. P . Code, which would attract the operation 
of a shorter period of limitation of 30 days, 25 Pat. 
692=A.I.R. 1947 Pat. 391. 

Art. 181— Execution sale — B.T. Act, S. 173 

—Application to set aside on ground of judg- 
ment-debtor purchasing benami. 

An application to set aside an auction sale under 
S. 173 B.T. Act on the ground that the Judgment- 
debtor was a benamidar for a third person is governed 
by Art. 181 Lim. Act. 38 Ind. Cas. 209 (Pat.). 

— —Art. 181 — Execution sale — Order setting 
aside rent sale itself set aside— Confirmation 
later on — Application under S. 173 (3) Bengal 
Tenancy Act — Limitation. 

Where an order setting aside a rent sale was itself 
set aside in 1908 and this order was confirmed in 
1909 an application under S. 173 (3) of the B. T. 
Act to set aside the sale on the ground that the pur- 
chaser was a benamidar for the Judgment-debtor, 
beyond 3 years from the order of 1908 but within 
3 years of the confirmation thereof in 1909 is barred 
under Art. 181 of the Lim. Act. 24 Ind. Cas. 
366 (Cal.). 

•——Art. 181— Orissa Tenancy Act (B. and O. Act 
2 of 1913), S. 227 (3)— Application under, for set^ 
aside sale in execution is not under C. P. Cod^ 
S, '47, and is governed by Art. 181 and not by 
Art. 166, 38 I.C. 209, Foil.; A.I.R. 1925 Cal. 351, 
Diss. from, 101 Ind. Cas. 564=6 Pat. 366=8 P- 
L.T. 186=A.I.R. 1927 Pat. 177. 

^Art. 181 — An application by the son to srt aside 

the sale held in execution of a decree which 
cutable only against the assets of the deceased judg- 
ment-debtor in the hands of the son on the ground 
that part of the properly sold was his own 
property falls under Art. 166 and not under Art 1^ 
Lim. Act. A.I.R. 1940 Pat. 192=5 C.L.T. 22= 
6 B.R. 770=189 Ind. Cas. 256. 

— Arts . 181, 166— Application tp set aside sale 
on behalf of minor. , 

Obiter. — An application on behalf of a iwnor to 
set aside a sale in execution of a decree against him 
on the ground of its being .made in absence of any 
guardian to represent the interests of the minor W 
the execution preceding is governed by Art. 181 and 
not by Art. 166, inasmuch as the sale is vwd. A._ 
I.R. 1935 Lah. 972=159 Ind. Cas. 988. 


2173 


LIMITATION ACT (1908), ART. 181 — 6, Lzecution sale. 


Arts. 181, 166— Void sale. 

If a party wants a sale to be set aside for any of 
the reasons given in R. 90, O. 21, Civil P. C., then 
the application must be made within 30 days as en- 
acted by Art. 166, Limitation Act; but where a void 
sale is sought to be set aside, then the application 
would not be under R. 90, O. 21, Civil P. C.. but 
will be deemed to be an application made in execution 
governed by S. 47, Civil P. C., and to which Art. 
181, Limitation Act, would be applicable AIR 
1934 All. 314=3 A.W.R. S45=(1934) A.L. J. 859 
=151 Ind. Cas. 244. 


M.L.W. 606=1924 M.W.N. 759=35 M.L.T 96 
=A.I.R. 1924 Mad. 859=47 M.L.J. 535. 

— Art. 181— Execution sale— Application ^o set 
parte decree— Sub.^equently set aside. 

Whero properties are sold in eiecution of an 
ex parte deire© and the ex parte decree is subse- 
quontlj set aside, an application to set aside the 
execution sal© is governed by Art. 181 and limi- 
tation starts from the d:)te when the ex parte de- 
cree was set aside. 43 Bom. 235=20 Bom.L.R. 92S 
=48 Ind. Cas. 130. 


. Art. 181 — Applicability — Sale without notice to 

^ors guardian. See C. P. Code (V of 1908), 

?/ 21, R 22. (1950) 2 M.L.J. 290=A.I.R. 1950 

Mad. 801. 

Arts. 181 and 166— Civil P. C., O. 21, R. 

22 — Application to set aside sale for want of 
notice. 

Where notice has been duly served under O. 21, 

R. 22, Civil P, C., application to set aside sale for 
want of notice does not fall within S. 47, Civil 
P. C., and is not governed by Art. 181 and in the 
absence of fraud, the question of date of knowledge 
« also irrelevant. A.I.R. 1932 Cal. 627=36 C.W. 
N. 242=140 Ind. Cas. 732. 

"Art. 181— Under Limitation Act, as amended by 
Act of 1927, an applteation by judgment-debtor under 

S. 47, Civil P. C., to set aside a sale in execution 
on the ground that notice had not been served on him 
under O. 21. R. 22 or O. 21, R. 66. Civil P. C., 
is governed by Art. 166 and not by Art. 181. A. I. 
R. 1931 All, 145=1931 A.L.J. 119=130 Ind. Os. 
708. 

—Art. 181 — Setting aside — Void sale— Arti- 
cle 181 applies. 

Where notice required by O. 21, R. 22, is not given 
but the sale or excess sale takes place such a sale is 
void. Being void the sale need not be set aside and 
as such sale need not be set aside the period of limi- 
tation (comparatively shorter) prescribed by Art. 166 
would not apply, so that in cases where sales are held 
to be void, appropriate relief could be obtained by 
parties to the suit by proceedings under S. 47, the 
period of limitation being not the period prescribed for 
the setting aside of sales but general period of three 
years prescribed by Art. 181. A.I.R. 1924 Mad. 
431 (F.B.), Foil. 123 Ind. Cas. 24=1929 M. 
W.N. 8n=A.I.R. 1930 Mad. 12. 


—Art. 181— Application to declare void a sale in 
contravention of 0. 21, R. 22 (1), C. P. Code is 
governed by Art. 181 and not by 166 . 27 C.L.J. 
528 and A.I.R. 1924 Mad. 431 (F.B.). Foil. lOS 
Cas. 6S=5S Cal. 96=46 C.L.J. 579^. I. R. 
1928 Cal. 60. 


^^®J_”"AppIication to set aside execution 
» ®oS*^**^* KTomid of want of notice under O 21 

limitation 
Cas. 798=8 P.L.T 28— 

A.I.B. 1926 Pat. 897. 


—Art. 181— An application under S. 47 falls 
within Art. 181, Limitation Act and not under Art. 
166 of the Aet, altliough in the reaolt the applleanti 
naked for setting aside the aale. 116 lad. Oas. 
634CA.I.B. 1928 Cal. 665. 

A rt. 181— Art. 181 applies to application to 
•ot aside aale in ezeention. 84 Ind. 970=20 




aside~Suppression of sale process. 

An application to set aside an czecotion sale o» 

the ground of fraudulent suppression of sale oro- 
cew governed by S. 47, C.P. Code end the Hmi- 
tation applicable therefor ia that provided by Art 
181 of the Limitation Act. 27 C.L.J. 528^46 
Ind, Cas. 221* 

Art. 181— Execution sale — Setting aside— C 

P. Code (1908), O. 21, R. 91. 

When a portion of a tenure is sold twice foi 
arrears of rent, an application to set aside the sale 
under O. 21, R. 91 js governed by Art. 181, 8cb 
1 and the time rnns from the time the right to 
sue accrues. 14 0. W. N. 1096=6 Ind. Cas 
804. 


———Art. 181 (178)— Application to have sale set 
aside— Fraud in execution proceedings. 

An application to have a saie set aside for frano 
proceedings is governed by Art. 178 
(O.A.) ond should be made within 3 years from 
the date of sale. (1907) 5 C.L.J. 328. Also 
(3900) 5 C.W.N. 265. 


6. (c) Execution sale — Fresh application after 

sale IS set aside. 

- — Art. 181— ExecuUon sale — Sale set aside — 
Fresh opplication— Pendency of appeal— Effect 

After a sale in ezeention of a decree is set aside 
the decree-boldcr can within three years from the 
date of the order setting aside the sale again apply 
for execution. Though the order forms the sub- 
.I’ect of an appervl, an application for ezeention 
during the pendency of the appeal within the afore, 
said period of three years is not barred. 66 Ind. 
Cas. 1004 (Pat.). 

Art. 181 — Execution sale — Set aside — Fresh 

application. 

Tbe limitation for a fresh execution begins on 
the date when a prevjoas execution sale is set aside 
on account of fraud os between the judgment-deb. 
tor and the auction-purchaser. 4 Pfit L J 218 
=(1919) P.H.C.C. 121=48 Ind. Cas. 245.” 

Arts. 181 and 182— Execution sale— Set aside 

at instance of judgment-debtor— Fresh application 
— Limitation. 

Where an appllentlon for execution of decree was 
made in July, 1909 in pursuance of which the pro- 
perty attached was sold and the sale was aet aside 
at the instance of tbe judgment-debtor on 12th 
February, 1910 and a fresh ezeention petition was 
tiled on 10th December, 1912 to bring to sale tlio 
very same property, 

that the lart application was a continuation 
of the previous application and waa therefore with- 
in time. It would «lso be treated aa an appUea-* 
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tion under Art. 181 and was within time because 
it was made within 3 years of the date on which 
the sale was set aside. 1 Pat. L. W. 73=2 Pat. 
L. J. 115=(1917) P.H.C.C. 133=39 Ind. Cas. 
89. 

Art. 181 (178) — Execution sale set aside — Ap- 
plication for fresh sale. 

Where an auction sale held in eiecntion of a de- 
cree is sot aside, an application by the decree-holder 
for a fresh sale is governed by Art. 178 (O.A.) 
and time does not run until the date of the order 
directing him to refund the purchase money. (1908) 
17 M.L.J. 194=30 M. 209. 

6. (d) Execution sale — Miscellaneous 

applications. 

Art. ISl—Application by auction-purchaser for 

confirmation of sale. 

Application by auction-purch-iser for confirma- 
tion of sale would not attract the operation of Art. 

181. Limitation Actf which contemplates a case 
where a Court has got to be moved by an appli- 
cation and without which it is not bound to exer- 
cise its powers. A.I.R. 1941 Cal. 411=45 C.W. 
N. 493=195 Ind. Cas. 708. 

Art. 181 — Applcation for re-sale. 

The Civil Procedure Code contains no provision 
stating when the application for a resale shall be 
made, .and therefor© the decree-holder is entitled 
to make the application at any time within three 
years as Art. 181, Limitation Act applies. A. I. 

B. 1940 Mad. 566=(1940) 1 M. L. J. 537= 
(1940) M.W.N. 345=51 M.L.W. 739=193 Ind. 
Cas. 325. 

Art. 181 — S. 47, C. P. Code — Suit against 

plaintiff and A — Deere© against A alon e -Pro- 
petty attached as belonging to A — Objection by 
plaintiff dismissed — Property solid — Suit by plain- 
tiff under O. 21, R. 63, for declaration that proper- 
ty was his and sale was nullity — Question, held was 
between parties to suit and fell under S. 47 and 
suit was not maintainable — Executing Court, held 
could give declaration even though sale was con- 
firmed — Art. 181, Limitation Act and not Art. 166 
applied to such a ease — Suit being brought within 
limitation under Art. 181 could be treated as ap- 
plication under S. 47. A.I.R. 1938 Cal. 113=42 

C. W.N. 87=1. L.R. (1938) 1 Ca,l. 280=178 Ind. 
Oas. 540. 

^ — yArt. 181 — When the sale is void for a'.int of 
jurisdiction, the applicant need not apply for an 
order asking the decree-holder to deliver the pro- 
perty to him. If such an applications is made, it 
is governed by Art. 181 and not by Art. 166. 
The nature of the application is not affected by 
the mere f.iof that he has also asked for setting 
.aside the sale. A. I. B. 1937 Rang. 126=1937 
Bang. L.R. 164=169 Ind. Cas. 967. 

—Art. 181— Objection that property is not liable 

to sale. 

An objection that certain property which has been 
attached is not (liable to aale under S. 60, <^vil Pro- 
cedure Code, falls under S. 47, Civil P.C. and such 
an application is governed by Art. 181 where the 
judgment-debtor has not been dispossessed .and the 
time begins to run from the date when the property 
was attached. 33 Som.L.B. 781 = A . I. B. 1931 
£om. 446=133 Ind. Cas. 858. 


Art. 181— C. P. Code, S. 47, O. 21, R. 9— 

Execution sale — Application by judgment-debtor 
pointing that sale is null and void without prayer 
to set aside sale is governed by Art. 181 and not 
by Art. 166. 32 P.L.R. 440=A.I.R. 1931 Uh. 
586=132 Ind. Cas. 493. 

Art. 181— Art. 181 and not Art. 166 applies 

where sale being void, relief is claimed under 8. 47, 
C.P. Code. 80 Ind. Cas. 92=47 Mad. 288=19 M. 
L.W. 179=34 M.L.T. 37=1924 M.W.N. 182=A. 

I.R. 1924 Mad. 431=46 M.L.J. 104 (F.B.). 

« 

Art. 181 — Petition for review of order con- 
firming auction sale is application under S. 47 and 
governed by Art. 181. 116 Ind. Cas, 65=A.I.B. 

1929 Nag. 305. 

Art. 181— The right to apply to recover pro- 
perty wrongly sold in execution accrues at the date 
of sale. 103 Ind. Cas. 233=64 Cal. 419=A. I. B. 
1927 Cal. 614. 

Arts. 181 and 165 — Execution sale— Applica- 
tion for — Restoration of possession of property 
excessively taken in execution. 

An application by a judgment-debtor for restora- 
tion of immoveable property delivered in execution , 
proceedings in excess of what has been decreed by 
the Court is governed by Art. 181 and not by Art- 
165. 21 M. 494 over-rulcd. 38 A. 339 

Mad. 753=37 M.L.J. 340=(1919) M.W.N. 732= 

26 M.L.T. 297=10 L.W. 410=53 Ind. Cas. 437 

(F.B.). 

7^ Insolvency and winding up proceedings. 

Art. 181— Starting point— Offi(^ Receiver in 

insolvency — Application for possession of property 
of debtor sold in execution pending application for 

adjudication . . , 

It is not open to the Official Receiver in msdlven. 
cy to dispute the validity of an execution sale of tie 
debtor ’s property held pending the application for 
odjudication, or the title of the anction-purcUaW 
to the property; an application for possession by 
the Receiver of the property sold will therefore b« 
in time if presented within three years of date 0 
Adjudication, though beyond three years of 
and the insolvency application. I. L. B. (1*’ > 
Nag. 937=A.I.B. 1947 Nag. 76=1946 N. L. 
597=226 Ind. Cas. 290. 

Art. 181— Sale of insolvent’s property— Appli- 
cation by Receiver to set aside. . 

An application by Receiver to set aside a sale 
insolvent’s property is governed by Art. 181 and n 
by Art. 166 which applies only to appUcations nnaw 
Br. 89 to 91 of O. 21, C. P. Code. A.I.R- 
Nag. 414=1940 N.L.J. 505=1. L.R. (1942) JNag- 
377=192 Ind. Cas. 183. 

Art. 181— Art. 181 does not govern an appli- 
cation under 8. 36 of the Provincial Insolvency 
by the OfficiaJ Receiver to set aside an alienaboa 7 
the insolvent. 79 Ind. Cas. 443=A. I. R- 
Mad. 172. 

• ■ Art. 181 — Insolvency proceedings — AppHca- . j 
tion by Official Receiver under S. 36 of the rtO' j 

vincial Insolvency Act. , . » t« 

An application under S. 36 of the Provincial i 
solvency Act by the Official Receiver for having * 
transfer made by the insolvent avoided is not gover^ 
ed by Art. 181 of the Limitation Act. That arbel 
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applies only to applicntioi'is mndo under the C. P. 
C?odo. 12 L.W. 5:i5=G0 lud. Cas. 123. 

Art. 181 — Provincial Insolvency Act (1907), 

S. 37— Applications under, by a Receiver are not 
are not governed by Art. 181 of Limitation Act. 

An application under S. 37 of Act 3 of 1907 is 
not governed by Art. 181 of tbe Limitatiou Act. 
According to the wording of S. 37, if the High Court 
chooses to take action itself under that section it is 
not bound by any period of limitation. Therefor© 
the fact that the Court was moved to take action by 
the Kcceivcr ntikes no difference. The Court, if it 
so desires can take action under S. 37, at any time 
during the pendency of the proceedings when a trans- 
fer open fo objection under the said section is 
brought to its notice and therefore there is no rea- 
son why the Receiver should be restricted by Art. 181 
of the Limitation Act in moving the Court to take 
action. 

Ohitcri Even assuming Art. 181 to be applicable 
the right to move iu the matter accrued to Receiver 
from day to day as long as the proceedings conti- 
nued. 69 Ind. Cas. 403=A.I.R. 1924 Lah. 331, 

— Art. 181 — Insolvency proceedings — Applica- 
tions under S. 37, Provincial Insolvency Act — Li- 
mitation . 

An application under S. 37 of the Provincial la. 
solvency Act, would bo governed by the three years 
limitiition commencing from the date of tbe adjudi- 
cation. 151 P.R. 1919=52 Ind. Cas. 188. 

' Art. 181— The Court can take action under S. 
53 at any time during the pendency of the proceed- 
ings when a transfer open to objection under the 
said section is brought to its notice, by an applica- 
tion made to it by a creditor of the Insolvent, Art. 
181 lias no appliration this case. 75 Ind. Ckis. 
995=A.I.R. 1924 Lab. 553. 

- — Arts. 181 and 164 — Order of adjudication of 
insolvent — Application to set aside. 

An application to set aside an order of adjiidica- 
tion of an insolvent which has been passed ex parte 
is governed by Art. 164 and not bv Art. 181 A 
I.R. 1932 Lih. 522=33 P.L.R. 698=138 Ind. Cas 
377. 

Art. 181 — Insolvency Proceedings — Applica- 
tion. 

The Limitation Act provides periods with refer- 
enco to suits, appeals and applications, the last be- 
ing matters arising out of suits. It hns no appli- 
cation to proceedings in Insolvency. 17 M.L T 
347=29 Ind. Cas. 168. 

— A rt. 181— Application under S. 186, Compa- 
nies Act. 

Art. 181, Limitation Act only relates to ap- 
plications under the Civil p. Code, in which ease no 
period of limitation has been prescribed for the ap. 
plication. Even if tbnt article applies to an applica- 
tion under 8. 186, Companies Act, tl>e period of Umi- 
Intion prescribed by that article is three years from 
tie time when the right to apply accrued, which time 
would be not earlier than the date of the winding.up 
-order. (1933) M. W. N. 190=A. I. B. 1933 P 
C. 63=(I933) A. L. J. 175=35 Bom. L. R. 319 
=37 M. L. W. 445=64 M. L. J. 403=37 C W 
N. 879=57 C. L. J. 166=54 A. 1067=60 I. A 
18=148 Ind. Cas. 7 (P.O.). 

10— F. Y. D.-09 


8. Instalment decree. 


Art. 181 — Starting point — Instalment Jcc ce — 

Default clause — Deifault — Execution — Applica- 
tion beyond three years of 1st default — Bar cl — 
Waiver — Effect. 

In tho case of an instalment decree providing that 
on failure of payment of certain instalments the 
whole amount may be recovered, tlic decree-holder is 
not entitled to exercise his option to r^over the 
wliolc .^mou^t then recoverable when the first default 
occurred D»oro than three years before the filing of 
the execution application. 

It is weU-settled that the right which is given to a 
decree-holder under a decree to enforce the payment 
of the full decretal amount in default of payment of 
any instalment is a right given to the decree-holder 
for his benefit. He may or may not enforce it; and 
although a defavilt may take place, be may treat 
the decree as still a decree for instalments and he 
may pursue in exeeotion his right to obfiain the in- 
stalments as and wlien they fall due. 

The mere fact that tbe decree-holder has an option 
to exerciso a right does not mean that the right 
does not accrue to him so long as he does not exer- 
cise the option. Limitation begins to run when the 
right acernes for the first time, and once limitation 
begins to run, it cannot be stopped. It would be 
open to the decree-holder to waive or condono the 
default in which case limitation would not run from 
the default condoned or waived but from the de- 
fault which the decree-holder treats as a default un- 
der the decree. I.L.R. (1951) Bom. 6i)=A.I.B. 
1950 Bom. 188=52 Bom.L.R. 250 (P.B.). 

■■ -Arts. 181 and 182 — Instalment decree without 
any default clause— .Arrears of instalments — Penod 
for which execution can be had. 

In the case of an instalment decree whore there 
IS no default clause, execution can be ordered in 
rosi«‘ct of <ilt instalments duo within .3 re.-irs of tlij 
applbation for execution. 1947 A.w!b fRcv ) 

89. ' 


mortgage-decree nro- 

Anldf Default in three instalments— 

App ication for final decree three years after the 
third instalrnent-Fmal decree for subsequent in- 
stalm^nt— Kights of decrce*holdcr 

There is nothing {n Art. 181 which indicates tlut 
the decrcc-holder’s right to apply for final decree 
accniea only once, namely, as soon as the default is 
made in payment of tlu-ce instalments and this ri-difc 
accrues not only once but on every subsequent de- 

XUU IT • 

A preliminary mortgage decree providing to nav 
the sum in eight instalments which would be due in 
January nnd Ju^y of every year and with usnal law 
in case of "f rnstalmonts wis passed on Sop. 

tember 1, 1936. No instalments were paid and the 
, third inet^lfnent roll duo on January 1 7938 I3ufc 
the decree-holder did not apply for the final decree 
iintrf July 28, 1941. i.e., after three rears from the 
due date of the third instalment. The trial Conrt dis- 
missed the application as having been time-barred 
On first appeal, the lower Appellate Court held that 
the decree-holder waa eatitied to waive h|B right to 
have a final decree for tbe entire amonnt aa stat 
ed in the preliminorr decree and to ask for a final 
decree in respect of the intfalments which were with 
In limitation, i.e., from Joly 1. 1938 onwards* 
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Bcld, that the right to apply for final decree rvns 
not limited to the firat default, but would arise, not 
only on the first, hut also on subsequent breaches 
and therefore, the decree of the lower Appellate 
Court wns eorre<t. 1945 A.W.R, (H.C.) 54=A. 
I.R. 1945 All. lfil = I.T,.R. (1945) All. 277=1945 

0. W.N. (II. C.) 184. 

■ Arts . 181 and 182— Instalment decree. 

Tlie pihuiple of election applies to an instalment 
decree with a default clause. As soon as defaxilt 

1. s made, Ihe decree-holder is given two inconsistent 
rights; he cfin continue under the decree to recover 
the ainoiint by instalments, or he can recover the 
whole amount at once; but he cannot do both. 
He lias alternative rights, and the debtor is subject 
to alternative obligations. Where the creditor 
elects to enforce his right to recover the whole debt 
in s'liG lump sum, the future obligation of the debtor 
ds fi.ved ac cordingly, and, it is not open to the ere* 
dit«r Hubscquently to turn round, and seek to enforce 
the; decree as an instalment decr^. It is immaterial 
whether the execution of the decree-holder is 
fructiious or not. To such a case article of limi- 
tation applicable is Art. 181 and not Art. 182. 

A.I.R. 1943 Bom. 36=44 Bom.H.B. 880=1. L. 
R. (1943) Bom. 65=204 Ind. Gas. 526. 

Arts 181, 182— Where a decree is ordered to 

bo paid in instalments and it is provided that the 
whole decree shall accrue due at once in case of any 
default, and default occurs in paying an instalment, 
an application for execution of the remaining un- 
paid balance of the decretal amount under the se- 
cond part of the decree is not governed by Art. 
182 at all but by Art. 181, and limitation will run 
from the date of default, the decree*holder being 
entitled to a decree for the whole balance due less 
the amount of any individual instalments which, re- 
garded as individual instalments, are not already 
Ixirred by limitation. A.I.R. 1942 Oudh 31=1941 
O.W.N. 1205=17 Luck. 346=1941 A.W.R. S40 
=197 Ind. Cas. 689. 

Art. 181 — Preliminary mortgage decree direct- 
ing payment by instalments — Decree-holder, on any 
default entitled at his option to sell mortgaged pro- 
perty for instalments remaining unpaid— New eause 
of action accrued on every fresh default. A. I. R. 
1942 Mad. 581=55 M.L.W. 276=(1942) 1 M.L.J. 
532=1942 M.W.N. 367=1. L.B. (1942) Mad. 770 
=202 Ind. Cas. 629. 

- ' Art. 181 — Wl\ere a decree provides that the 
amount should be paid by instalments and further 
provides that in case of any default, the entire sum 
should be recovered at once, and the default is made, 
the decree-holder applying for execution of such a 
decree can rely on the decree as a whole for the 
purpose of limitation even though his appjlication 
for the enforcement of the default clause may be 
barred. The decree-holder’s claim to individual in- 
stalments which, are not barred by time is not time- 
barred on account of his failure to waive his right 
to claim the entire decreta,! amount on the first de- 
fault. A.I.R. 1942 Oudh 219=1941 O.W.N. 1313 
=1941 A.W.R. 382=17 Luck. 449=199 Ind, Cas. 
636. 

Arts. 181, 182 (7) (5)— Decretal amount 

agreed to be paid in instalmwits — Courses open to 
decree-holder. 

Where the parties agree that the decreteu amount 
should be paid in instalments, a decree-holder has 


two distinct rights: (1) to receive instalments as 
.md when they fall due: (2) to enforce the pay- 
ments of 3(11 the instalments that might remain un- 
paid, in the event of two successive instalments re. 
maining unpaid. The first remedy to receive the in- 
stalmeuts .ns an when they fall due will come under 
Art. 182 (7), Limitation Act. Therefore, this is 
uot a vase which is under Art. 181. As the case 
comes under Art. 182 (7), the first application for 
execution will come under that panagraph and sub- 
sequent applications for execution will come under 
p:ira. (5). A.I.R. 1938 All. 210=(1938) A.L. 
J. 117=1. L.R. (1938) All. 342=1938 A. W. R. 
115=175 Ind. Cas. 136. 

A rt. 181 — Held, that the equities were all in 
favour of decree-liolders and that it was not 
equitable to enforce against the decree-holders an 
optional clause which was intended to be favour- 
able to them. According to the compromise, 
the option arose on default in respect 
of “kisi yek kist" that is any one kist. 
Article applicable was Art. 181 and that the 
plaintiffs had a fresh starting point from the default 
which took place jn 1931 and subsequent defaults 
and that their application for final decree could be 
granted in respect of the instalments still doe. 
A.I.R. 1938 Oudh 112=1938 O.W.N. 360=173 Ind. 
Cas. 956. 

Art. 181 — Compromise instalment decree— On 

default of two successive instalments whole amount 
to be due — Application for recovering instalments 
— Art. 182 (7) applies— Application for balance of 
decretal amount— Art. 181 applies. 

Where a compromise decree directed payment by 
instalments on named dates, and further directed 
the judgment-debtor to pay the entire balance due 
if he made default as to any two successive instal* 
ments . 


Held, (Per Full Bench) .—That if the application 
for execution is an application to recover certain 
instalments already overdue, Art. 182 (7) appliM 
and limitation will run in respect of each instaU 
ment from the date on which, it became payable. 

Held, further, that if the application for execution 
is an application to recover the balance of the dwr 
retail amount remaining unpaid, Art. 181 applies an 
limitation will run as to the whole balance unpaidj 
from the date of the later of the last two succesiw 
instalments unpaid, the decree-hAlder being enti- 
tled to a decree for the whole balance if his appu* 
cation is within three years of that date less the 
amount of any individual instalments, which regarn- 
ed as individual Instalments, are not already barred 

by limitation. . ^ , - i.« w 

Per lluTcerji, J.— The provision in the decree, wbi^ 
makes the whole of the decretal amount payable, m 
case of one or more defaults, is only an ancilia^ 
qlause and can have no independent existence, 
is, therefore, not right to say that, there ® 

clause in Art. 182 which would directly ^ * 

181 should apply to it. 112 Ind. Cas. 73=26 A. 
L.J. 966=51 All. 237=A.I.R. 1928 AU. 629 (T*. 

B. ). 

9 Mesne profits. 

Art. 181 — Applicability — Application for mc^ 

profits after restoration of property under S. 144, 

C. P. Code— Starting point. 

Where on an execution aale being set aside proper- 
ty is restored nnder 8. 144, C. P. Code, to the 
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judgment-debtor who seeks to recover by way of res- 
titution mesne profits for the period in which the 
property was in possession of the auction-purchaser, 
the Court has undoubtedly power under 8 . 151, C. 
P. Code, to grant the relief sought for by him. But 
it cannot grant such relief without nny application 
being made. The period of limitation for making 
tthe appUiietion is that provided by Art. 181 of the 
Limitatiou Act, and the limitation commences to; 
run from the date on which the sale was set aiade. 
51 C.W.N. 302=A.I.R. 1948 Cal. 37. 

Art. 181 — Application of ascertainment of 
mesne-profits is not necessary, but if made it is gov- 
erned by Art. 181. A.I.R. 1940 Mad. 124=50 
M.L.W. 933=(1940) 1 M.I/.J. 54=1940 M.W. 

Jlo 474=1. L.R. (1940) Mad. 

(r .B. ) . 

A.I.R. 1936 Mad. 801=71 M.L.J. 
338=164 Ind. Cae. 670.] 

——Art. 181 — Mesne profits— Accrual of right, 
♦v^*^*®”"** entitled to mesne profits up to 

the date of recovery of possession. But it can- 
not be said that such right arises on his taking 
possession. Such right accrues on the day of his 
wrongful dispossession and ceases on the day he 
xecovers ^ possession. That being so, it woiild 
be contradiction in terms to say that the right ac- 

-irNV^J ^281*^ ceases. A.I.R. 1935 Nag. 76 


application for mesne profits bv 
way of restitution which does not fall under S 144 

but under S 151, C. P. Code, is stiU governed 
by Art. 181, Limitation Act, and the period of limi- 
tation would run from the date of delivery of 
possession. A. I. R. 1933 Lah. 876=144 Ind 
Cd 0 . 553 . 


——Art. 181— Art 181 applies to applications 
specifically provided by the C. P. Code, and tbere-> 
fore, it does not apply to an application for the 
ascertainment of mesne profits. A. I. B. 1923 
Bom. 268, Foil. 109 Ind. Cas. 734=52 Bom. 360 
=30 Bom.L.R. 503=A.I.R. 1928 Bom. 236. 

— -Art. 181— Application for determination of 
mesne profits is one within the scops of Art. 181. 
109 Ind. Oas. 628=1928 M.W.N. 222=28 M.L. 
W. 152=A.I.R. 1928 Mad. 622=54 M.L.J. 665. 

■ Art. 181 — The right to apply for ascertain- 

ment of mesne profits will arise either when the 
delivery of possession is actually given or three 
years expire from the date of the preliminary de- 
cree. 84 Ind. Cas. 272=4 Pat. 57=5 P. L. T. 
626=1924 P.H.C.C. 265=3 Pbit.L.B. («v.) 33 
=A.I.R. 1924 Pat. 781. 


Art. 181 — Mesne profits — Ascertainment of. 

Under the old Code there was divergence of opinion 
between the High Courts upon the point of limita- 
tion of opplications for aecertainment of mesne 
profits and the present code has tried to solve it 
by making the ascertainment of mesne profits a' 
part of the suit and in eontinuation thereof. No 
longer is such a proceeding a separate proceeding 
and an application for ascertainment of mesne pro- 
fits is no longer an application in execution . 84 
Ind. Cos. 272=4 Pat. 57=6 P.L.T. 626=1024 
P.H.C.C. 265=3 Pat.L.B. (CSy.) 82=A. *. B. 
1924 Pat. 781. 


-Art. 181 — Application to ascertain mesne pro- 
fits— Article does not apply. 

The Liuiitution Act docs not apply to all appli- 

i-'"- specifically describcil in 

? of the Indian 

L, nidation Act arc all the appliw.tions under the 

certatnm Profits-AppIicaUon for as- 

fits under O.*2o) Pro- 

executiou, and Art 181 

186=13 M.L.T. 79= 1923 ?^xrw‘M^‘- 
—Art. 18I-Mes„e profits-ApplicaUon -Limi- 

An npplicbtioii for mesno Dp^fifn j 

was given to and not POBSessioo 

tIJ 6 suit was dismissed 11 C L^ T ° 

Cae. 125, 541r=6 Ind. 

. Arts. 181, 182— C. P, Code Ss 211 219 

mTr a«:.’rtaL=Z 

properfy pOMejsion of immoyoaWe 

property and for mesne profits the amount of 

S?SLd'‘' r subsequently as- 

certained, neither Art. 178 nor Art. 179 (O^A 1 

application by the decree-holder to 

C l 89^ ascerfciined. 19 

U^182, 14 A. 531, foil. 1 A.L.J. 344=26 A. 

Art. 181— Restitution— Mesne profits— Period 

for which claimable. 

Art. 181 merely fixes the date from which limita- 
tion for an application for restitution starts, but 
does not limit the right of the applicant to re- 
cover mesne profits to a term of three years. The 
applicant can recover mesne profits for the whole 
period for which he was out of possession pendente 
tHe. 3 Pat.L.J. 367=47 Ind. Cas. 47. 


10. Mortgage decree. 

(a) Application for final decree. 

(b) Application tor order absolute. 

(c) Applicados for personal decree. 

(d) Decree for redemption. 

(e) Execution. 

10. (a) ApplieaUon for final decree. 

(i) Gene^. 

(ii) When appeal Is filed against preliminary 

decree. ' 

10. (a) (i) Mortgage decree — Application for 

final decree— Genera! . 

- — ^Arts. 181 and 183— ApplicabUlty— Application 

for final decree — C. P. Code, O. 34, 

An application for a final decree under O 84 
0. P. Code, is governed by Art. 181 or Art. 18.3 
of tlie Limitation Act, as the case may bo. ID 
B . 59 • 
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Art. 181— Starting point under — Absence of 

any opinion in the decree — AppLcadon for final 
decree — L imitation . 

Tile cxi-n-s-siuii ‘ ‘ when tlio right to apply ac- 
crues” occurring in Art. 181 of the Limitation 
Act means “when the right to apply first accrues”. 
It follows that ill a case where there is no option 
contained in a preliminary decree in a mortgage 
suit making provision for payment by instalments, 
tho limitation under Art. 181 of the Limitation Act 
for an apiiljcation for the preparation of a final 
decree runs from the d.ate when the decree-holder 
first becomes entitled to make an application. I. 
L.R. (1946) All. 570=1946 A.W.R. (H.C.) 69 
=1946 A.L.W. 221=1946 O.W.N. (H.O.) 213 
=A.I.R. 1946 AU. 360=1946 A.W.R. (H. C.) 
558. 

■ — Arts. 181 and 182— Application for final de- 
cree. 

Art. 182 applies only to execution applications. 
An application for fimtl decree in a mortgage suit 
being an application in suit and not in execution 
is, governed by Art. 181 and not by Art. 182. 
1945 A.W.R. (H.C.) 54=A.I.R. 1946 AU. 161 
=I.L.R. (1945) All. 277=1945 O.W.N. (H.C.) 
194. 

Art. 181— Preliminary mortgage decree ex 

parte — Application to set it aside dismissed tor dc- 
f p.ult — Decree-holder ’s application for final decree 
three years after preliminary decree though within 
three years of di-smissal for default — Application 
hold time-lvrred. A.I.R. 1944 Mad. 209=57 M. 
L.W, 9=1944 M.W.N. 35=1. L.R. (1944) Mad. 
791=(1943) 2 M.L.J. 678=218 Ind. Cas. 425. 

Art. 181 — Mortgage-decree — No amount spe- 
cified nor date fixed for parent — No default be- 
ing committed, running of time. 

A decree-holder can apply for a final decree only 
when there has been a default on the part of the 
judgment-debtor jn the payment of the amount- 
specified in the preliminary decree by the date 
specified therein. Where no amount is specified 
and no date is fixed, it is not possible for the de- 
cree-holder to say that there has been a default by 
the judgment-debtor in payment as directed by the 
decree. In tliose circumstances, time never begins 
to run against the decree-holder under Art. 181, 
Limitation Act for the making of an application 
for the preparation of a final decree. A. I. R. 
1943 All. 321=(1943) A.L.J. 349=1943 A.W.R. 
167=1. L.R. (1943) All. 684=210 Ind. Cas. 573. 

Arts. 181, 183 — Mortgage suit on Orig.nal 

Side of High Court. 

The contention that no limitation applies to a 
final decree for sale is not maintainable. 

In a mortgage suit on the Originval Side of the 
High Court, an application for final decree for 
sale is not an application to enforce a preliminary 
decree which has been already passed. Such ap- 
plication is not, therefore, governed by Art. 183, 
but by Art. 181. A. I. B. 1938 Bom. 354=40 
Bom. L. R. 507=1. L.R. (1938) Bom. 273=177 
Ind. Cas. 470. 

- Art. 181— Application for final decree. 

After a preliminary decree was passed, the de- 
cree-holders applied within three years for pre- 
paration of a final decree. Their first ap^ication 
was rejected for default as they, had omitted to 


take some steps with regard to the service of notice 
on the judgment-debtors. They then filed another 
application: 

Held, that the order rejecting the application 
did not amount to dismissal of the mortgage suit. 
After a decree has once been made in a suit, the 
suit cannot be dismissed unless the decree is 
reversed on appeal. And even if the decree-holder’s 
second application was filed after the expiry of the 
period of limitation, the Court had full power to 
restore the original application and make its pre- 
liminary decree final for the ends of justice under 
S. 151, C. P. Code and that the decree which was 
not time-barred was also not incapable of execution. 
16 P.L.T. 744=A.I.E. 1936 Pat. 93=15 Pat. 61 
=159 Ind. Cas. 248. 


— Arts. 181, 183 — Mortgage suit — AppUcation 
for final decree. 

Tlie right that is given under the preliminary de- 
cree to the mortgagee is a right subject to any order 
that may be made in respect of redemption, to 
apply to the Court for a final decree for sale of the 
property. 

An application for a final decree is not an appli* 
cation to enforce the preliminary decree. Sneh an 
application does not fall within Art. 183 hot falls 
within Art. 181. A.I.R. 1935 Rang. 239=13 B. 
325=157 Ind. Cas. 784. 


Art. 181 — It cannot be said that an applica- 
tion of obtain execution under a preliminary morb 
gage-decree is an application for the same relief as 
the application to the Court for a final mortgage- 
decree for sale in the suit. 1935 O.W.N. 627= 
(1935) M.W.N. 438=1935 A.W.R. 615=41 L. 
W. 629=(1935) A.L.J. 678=A.I.R. 1935 P.O. 
85=39 C. W. N. 640=68 M. L. J. 665=61 0. 
L.J. 267=37 P.L.R. 395=37 Bom. L.R. 633=67 
A. 242=62 I. A. 80=155 Ind. Cas. 205 (P.C.). 

Art. 181— C. P. Code, O. 34. Rr. 3, 5 and 6 


—Distinction . j « 

There is a distinction between Br. 3 and 5 m 
R. 6 of O. 34. R. 6 requires "o j!'®®. 

therefore escapes the operation of Art. lei 
Limitation Act. Both Rr. 3 and 5 ^ 

cumbent tbit the decree-holder must 
application and where an application is to oe P 
eeDtcd tho period of limitation 094 

application by Art. 181 must apply. 

Diss.; 42 Cal. 776 (P.C.), Foil. 91 Ind. Cas. 
617=2 A.W.N. 842=A.I.B. 1926 Oudh 12- 

Art. 181— Applies to 

decree— Limitation in case of prelimimiry mortga^ 

decree is not suspended by another decree 

the property not to be the mortgagor’s. . 

There is no suspension of the Limitation 
decree is set aside by an Appellate Court. * „ 
Cas. 272=20 M.L.W. 987=A. I. B. 1926 Mail. 
334c=48 74. 

^Art. 181— Application for final decree-T)^ 

fixed for payment postponed at defendant’s 
—Fresh application is not necessary — Limitation 

Act Art. 181 does not apply. 

The words **tb© day fixed” in O. 34, R, 3 rex 

4o the day fixed under the preceding rule. 

Postponement of the day fixed for payment a 
defendant’s request does not amount to a dismis- 
sal of the application of the plaintiff to * 

flwftl decree passed. The application must be deem* 
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ed to have remained pending for final orders and 
the Court to have postponed the passing of such 
orders. No further application for a final decree 
is necessary and any subsequent npplicatiou if 
rondo in that behalf is only for the purpose of lon- 
anuiiig tho proceeding on the original application 
which had been suspended. Such an oppUcation is 
not governed by Art. 181 and there is no limita- 
tion in respect of it. 88 Ind. Cas. 901=21 N.L». 
E. 47=:A.I.R. 1925 Nag. 291. 

Art. 181— Art. 181 applies to application un- 
der C. P. Code, O. 34, R. 5. 

An application for final decree under O. 34, R. 
5 is governed by the residuary Art, 181. After the 
period of limitation has expired, the application by 
one of the defendants to set aside the preliminary 
decree does not revive the plaintiff's right to apply 
for the final decree. 87 Ind. Cas. 746=A. I. R. 
1925 Cal. 1030. 

Art. 181— An application for the preparation 
of the final decree, must be made within three years 
from the time “when the right to apply accrues", 
i.e., the day fixed by the preliminary decree for 
payment of mortgage money. The mere fact that by 
a clerical error a wrong sum has been entered, does 
not affect the case, as there was no alteration in 
the decree. 69 Ind. Cas. 199=20 A.L.J. 640= 

A.I.R. 1923 All. 22. 

' '-Art. 181— Mortgage-decree not made final — 
Previous applications for final decree will not save 
limitation for later applications therefor. 73 Ind. 
Cas. 187=25 Bom.L.R. 459=A.I.B. 1928 Bom. 
420. 

Art. 181 — The application for a final decree 

jn a mortgage suit more than 3 years after the date 
fixed for payment under the preliminary decree,^ is 
barred by limitation under Art. 181 of the Limita- 
tion Act. 7 L.W. 438, Poll. 69 Ind. Cas. 366= 
1922 M.W.N. 11=16 M.L.W. 198=30 M.L.T. 228 
=A.I.R. 1922 Mad. 65=42 M.L.J. 51. 

Art. 181— Mortgage dcci^ — Final decree— 

Application for. . , 

The Tight to apply for decree absolute in mortgage 

suit aoemes at the end of the period of j^aco allow- 
ed in the preliminary decree and the period is gov- 
erned by Art. 181. (1919) P.H.C.C. 272=4 pat. 

L.J. 523=60 Ind. Cas. 644. 

Art. 181— Mortgage decree— Preliminary de- 
cree after the new C. P. Code— Application for 

Enal decree— Limitation . , « 

Artido 181 applies to an application under O. 34, 

B. 5 (2) of the C.P. Code for a final decree in 
which the priliminary decree was passed after the 
pauSn^T of the present Code. 7 438-->45 Ind, 

Can. 76. 

Art. 181— Mortgage decree— AppUcaUon un- 
der O. 34, R. 5. C P. Code , ^ ^ . 

An application under O. 34, R. 5, C. P. Code is 
governed by Art. 181 of the Limitation Act. 39 
All. 641=i5' A.L.J. 734=42 Ind. Cas. 93. 

Art. 181— Mortgage decree — Application for 

final decree— Limitation 

The period of limitation for an application for a 
fiixil decree in a mortgage suit is three years under 
Itrt. 181 of tho Limitation Act from the expiration 
of the time allowed by the deeree for the payment 
of tho mortgage money. 16 A.L.J. 143=43 Ind. 
041. 618. 


■Art. 181 — Decree nisi for forcclo'^nrc — Ivccci- 
ver appointed — Martmg point of liinitalion for .iji- 
plication for nuilang ilecree final runs from Iho d.Uo 
when tlio dei ree-liolder was given liberty to apj'ly 
for fiiKii decree. The decree-holder is incompetent 
to make such an a|>|>i'icntion so long as the Receiver 
is in posscpsion of the mortgaged properties. 66 
Ind. Cas. 97 = 3 P.L.T. 505=1 Pat. 435=1922 P. 
H.C.C. 342=A.I.R. 1922 Pat. 201. 

Art. 181— Mortgage decree— Final decr:e. 

Application for a final decree for a foreclosure 
or sale is an application under C.P. Code and thus 
an application made after the p.issing of the C.P. 
Code and Limitation Act, 1908 is governed by Art. 
181. 1 Pat. L.J. 364=3 Pat. L.W. 74=38 Ind. 

Cas. 385. 

Arts. 181 and 182— Mortgage decree— Appli- 
cation for final decree for foreclosure .ifter con- 
sent decree. . . .^ *. 

Article 181, and not Art. 182 of the Act applies 
to an application for a final decree for foreclos^ 

Ifler a consent decree, which rs = 

cree in the suit for foreclosure. 37 Ind. Cas. 802 

^^^- Art. 181— Mortgage decree — C. P. Code, O. 

181^ of tho Limitation Act 
to applications either under R. 6 or R. 3 of O. 34, 

C.pf Code. 42 Oul. 294=30 Ind. Cas. 719. 

10. (a) (u) Mortgage decree — Application tor 

final decree— Wh^ appeal is filed 
aScunst preliminary decree. 

Art. 181 ana C. P. 

34 Rr 4 and 5— Preliminary decree modih~d m 
appeal after final decree— Fresh preliminary decree 
dravm up— No fresh final decree— Application to 
execute original final decree— MaintamabUity— Ap- 
plication to amend the original decree filed beyond 

three years— Bar of limitation. ai -p 

After the passing of a final decree onder O. 34, xv. 

5, the preliminary decree waa modified in appeal. 
Though a fresh preliminary decree was drawn up, no 
application for a final decree was made. The decree- 
holder applied to execute ths ongiiml final decree 
and later on (t.e.) more than three years after the 
date of the fresh preliminary decree was drawn up 
applied to have the final decree drawn up in confor- 
mity with the fresh preliminary decree. 

Beld, when the first preliminary decree waa varied 
in appeal, the final decree passed on the basis of that 
preliminary decree fell to the ground and it could 
not be eiecuted until H w.'«s made consistent with 
the fresh preliminary decree drawn up or a fresh final 
decree was prepared accordingly. Hence the appli- 
cation to execute the original final decree was nofc 
maintainah’e'. The application to amend the origl- 
na! deeree or to draw up a fresh final decree in terms 
of the second preliminary decree was barred by Art. 
181 of the Limitnrion Act ns it was beyond three 
years. I.L.R. n9471 Ail. 40=227 Tnd. Tna. 67 = 
1946 A.L.J. 395=1946 A.W.R. (H.O.) 689=1946 
A. L.W. 578=A.I.R. 1947 A. 83. 

Art. 181 — Apioeal agoinst preliminary mort- 
gage decree filed without stamp and subsequently 
withdrawn— Application for final deerco— Starting 
point of limitation. 

Where in an appeal against a preliminsry decree 
on a mortgage the mortgagee did not pay any Court- 
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Ion whatsoever on his memorandiini of appeal and 
file question of the paTnicnt of the requisite amount 
of Court-fee was ;'iiitatel 00 various dates at the 
instance ef the f'tamn Reporter before the Regis- 
trar and the oppeltnnts ultiniately withdrew the ap- 
po"'! on f?2nd January, 1036, as they were not will- 
ing to pay the Court-fee demanded, the time for 
making the application to make the preliminary de- 
cree final would run from 22nd Jann-ry, 1936, and 
mu'*! he made within three years thereof. The fact 
that in another appeal by another mortgagee the 
question nf priority between the appellant and the 
(Other mortgagee was pending cannot suspend the 
period nf limitation till the date of dismissal of 
the other mortgagee’s appeal. Principles as 
to suspension of period of limitation on account 
of pendency of collateral proceedings and authorities 
discussed , ‘ 25 Pat. 432:^225 Ind. Cas. 256=12 
P.R. .')88=A.I.R. 1947 Pat. 225. 

- -Art. 181 — Starting point is date of appellate 
decree. 

The right to make an application for passing of 

final decree on a mortgage accrues for purposes 
of limitation on the date fixed by the preliminary 
decree, but if the preliminary decree is appealed 
against then the time begins to run from the decree 
of the Appellate Court. An order of dismiss-nl of 
11 mortgage decree on the ground that t^e memoran- 
dum of appeal is not sufficiently stamped and the 
deficiency h^s not been made good within the time 
aVowed decree of the Court of anpral for this pur- 
pose. (1944) 23 Pat. 635=10 C.L.T. 59=25 P.L. 
T. 1.59. 

—Art. 181*— Applicability— Application fnr final 
decree where preliminary decree has been passed 
under O. 34 . R. 4 , C. P, Cide— Confirmation of 
preliminary decree on appeal — Time when begins 
to run. 

When a preliminary decree passed under O. 34, B. 
4. C. P. Code, is maintained in first appeal the 
period 3 years provided by Art. 181 of the Limita- 
tation Act for making an application for a final 
decree runs from the expiry thereafter of the period 
allowed to the mortgagor under t^e preliminary de- 
cree to make the payment of the sum due, even though 
the decree of the appellate Court maintaining that of 
the trial Court does not expressly allow the same 
period for payment. (1946) A.W.R. (H.C.) 691 
=1946 A.L.W. 587. 

■ Art. 181 — Time under Art. 181 for an aopli- 
Qation for a final decree runs not from the date of 
the preliminary decree passed by the Court of first 
finstance but from the date when the appeal against 
that preliminiry decree is dismissed by the Appellate 
Court. When a preliminary decree for sale in a 
mortgage suit had been passed and while the appeal 
was pending, a final decree was prepared in terms of 
the preliminary decree and later on the High Court 
affirmed the decree of the first Court; 

Held, that in spite of the fact that a final decree 
had been passed in the Court of first instance, 
the Court below could prepare a new final decree in 
terms of the preliminary decree passed by the High 
Court; that time under Art. 181 for an application 
for a final decree accordingly mn not from the date 
of the preliminary decree passed by a Conrt of 
first instance, but from the date when the appeal 
against that preliminary decree was dismissed by the 


Appellate Court. (1934) A.L.J. 446=A. I. R. 
1934 All. 89=4 A.W.R. 1519=151 Ind. Cas. 294. 

Art. 181 — Preliminary decree — Appeal against 

— Withdrawal of appeal — Dismissed with costs— 
Application for final decree — Limitation, when be- 
gins to run. ^ 

An appeal was held^ against a preliminary decree 
in a mortgage suit and was formally before the 
Court for disposal. The appeal was subsequently 
withdrawn by the appellant and it was dismissed on 
January 21, 1924, with costs of the respondents that 
appeared. The transferee decree-holder then pre. 
Rented an application for final decree, on January 21, 
1927: 

Held, that the order passed by a decree dismissing 
the appeal with costs notwithstanding the fact that 
the appeal was withdrawn by the appellant should bs 
held to be an order finally disposing of the appeal 
superseding the order of the Court appealed against 
and that for the purpose of the present case, time 
began to run from the date of the order of the High 
Court, and, therefore, the application for passing of 
the final decree was not barred by limitation, and 
that the lime for applying for final decree under 
Art. 181 ran from the date of the order dismissing 
the appeal and not from the date fixed in the preli- 
minary decree. 

Per Mndhevnn Hair, J.— The decision in A. I. B- 
1914 P.C. 66=23 Ind. Cas. 649->-shonld be intw- 
preted to be confined strictly to cases 
been dismissed for default of P^08«cajioti ‘ind not to 
cases in which the appeal was ^ 

fore the Court, but was b 

37 L.W. 557=64 M.L.J. «95=56 M. 620^XB. 
1933 Mad. 442=(1933) M. W. N. 623-143 Ind. 

Art. 181-Limitation for final decree nms 

from date of appellate j a preliminary 

Where there has been an appea; iro r 

mortgage decree, tie S (of a «e- 

cree most be made runs from ti=/^ „« 

of the appellate * elimioarf^docroo. 

the time for payment fi^ced by p i ,99^^ J.B- 
(Case-law dioncssed). 123 Ind. Oas. 

1930 Mad. 366. fro® 

Art. 181— Preliminary decree appealed tro 

Time for applying for final decree runs 

‘’merfthefe ha. been an l’’a.'“fofS 

mortg-.’ge-decree and the of three 

tended the time for 181 ^an application 

years within which, under Art. an Sjpy 

for a final decree under O 34, B. 

must be made, runs from the . time 

the appellate Court, not from the expiry of tne 

for payment, fixed by the ® S 

when the appellate Court has confirmed the decree 0 

the lower Court. „ , n/vnrf’n 

Where before the date of the appellate (»nn® 

decision the three years and six months had P® 
and therefore it was contended that decree was 
before the appellate Court gave its decision 
could not be revived. . 

Held, that when an appellant appeals, nnlees 
is some rule dismissing .the appeal by appellate Co® 
for went of time or an order is procured dismissing 
P.C; 93, Rejl. on. 100 Ind. Cas. 22=8 Lah. 268- 
it, his appeal stands till it is heard. A. I. B* 1*26 
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64 I. A. 52=25 A.L.J. 78=1927 M. W. V. 87= 
38 M.L.T. 46=4 O.W.N. 181=28 P.L.R. 117= 
31 C.W.N. 444=45 C.L.J. 297=25 M.L.W. 722 
=29 Bom.Tj.R. 782=8 P.L.T. 377=A.I.E. 1927 
P.C. 25=52 M.L.J. 366 (P.C.). 

Art. 181 — Appeal filed against prcHniinary 

decree — Time fbr applying for final decree runs from 
appellate decree. 38 All. 21, overruled. 98 Ind. 
eas. 499=6 Pat- 24=53 I. A. 197=24 A. L. J. 
765=7 P. L. T. 575=1926 M. W. N. 591=44 C. 
L. J. 63=3 0. W. N. 690=24 M. L. W. 394= 
28 Pom. L. R. 1395=31 C.W.N. 58=A. I. B. 
1926 P. C. 93=51 M. L. J. 781 (P.C.). 

Art. 181 — Limitation for an application for 

final decree starts from the date of appellate 
decree. 


Against a preliminary decree for aile in a mort- 
gage suit against tlie ex«utant and hia sons, an 
appeal had been preferred by the sons only, on be- 
half of and in the interest of the whole family on 
the ground that the entire family property was to 
bo c:?empted from the decree An application for 
m.nking the decree final was made w.ithin three years 
frem the date of the appellate decree. 

Held, that the appeal was preferred on behalf of 
the whole family though in the name of the sons 
only and the decree passed in appeal was a decree 
Jn which the first Court’s decree merged and that 
limitation for the application for making the de- 
cree final, would run from the date of such decree 
and the application was within time. 89 
'>14=47 All. 913=23 A.L.J. 867=6 L.B. A. Civ. 
485=A.T.R. 1925 All. 691. . 

A-* 181— Where onlv a part of the prelimi- 

decree i. applied against, and the appeal rs 
nary deci^ee 1 defendants only, those defen- 

dire.ted . g Tespondents cannot be heard to 

.w the tiTe to applv for fi»al 

« rte‘o7th‘e dec7. of .^r=t Co«t. 40 

Aii^oV.^' 

Art 181— Preliminary decree 

T?;<»ht fo annlv for final decree accrues from date 

:;i^&^"J*cc"reo. 39 All. 941. FoU. 66 In^ 

<3a8. 790=1922 P.H.C.C. 164=3 P.L.T. 329-1 

Pat. 444=A.I.B. 1922 Pat. 205. 

Art. 181— The starting point f*’*’ 

to applications for final decree to which 
*ion Act, Art. 181 applies, is the date of the prelimi- 
nary decree of the appellate Court and not that of 
the original, whether the appellate decree ^ 

'afRms the original decree. M Inc. 

Mad. 714=14 M.L.W. 180=A.I.B. 1921 Mad. 414 

=41 M.L.J. 117. 

—Art. 181 — Mortgage decree — Preliminary 
decree — Application for final decree— Limitation 
— Starting point. 

Whre a preliminary decree In a mortgage roit is 
rffirmed on appeal, tho right to present an appliea- 
Jion to make the decree final accrues on the day the 
oppeDate decree is passed. The Lower Court ’e de- 
cree merges in the appellate decree. 64 Ind. Oos. 
323 (Nag.). 

— Art. lei— Preliminary' decree passed by the 
Trial Court merges in the decree of the Court of ap- 
peal and the latter is the only decree which can be 
fonde final. Application for final decree is accord- 
ingly within time under Art. 181 if made within 8 


years of tl>o appellate docroo. 81 Ind. Cas. 649— 
5 Lili. 257=A.I.R. 1924 Lull. 582. 

Art. 181 — Mortgage decree — Application 

for final decree for sale — Limitation — Confirma- 
tion of preliminary decree on appeal. 

An application for <t final decree for sale under 

O. 34, R. 5 (2), C. P. Code, is governed by Art. 
181 of the Limitation Act and time runs from ex- 
piry of the period fixed for redemption by the preli- 
minary decree. If there has been an appeal from 
the prelimin.iry decree, time begins to run fr»m the 
date of the decree on appeal even tliougli appellate 
decree merely confirms the decree of the first Court. 
36 M.L.J. 507=48 Ind. Cas. 185. 

Art. 181 — Mortgage decree — Application 

for final decree — Limitation. 

Tlie peiiod of limitation for an appli<ntion for a 
final decree for sale under 0. 34, R. 5 of the C. 

P. Code shotiJd be computed from the date of tho 
decree of the Court of final appeal. 21 O.C. 176 
=47 lud. Cas. 206. 

Art, 181 — Mortgage decree — Final decree — 

Limitation — Appeal from preliminary decree. 

An application for a decree absolute under 0. 34, 
R, 4 of the C.P. Code is beyond time when it is 
made more th.in 3 years after the date of the de- 
cree in appe.d passed bv the ITigh Court. 40 All. 
203=16 A.L.J. 85=43 Ind. Cas. 870. 

Art. 181 — Mortgage decree — Application for 

order absolute — Limitation — Staring point— 
C. P. Co<de, O. 34, Rr. 4 and 5. 

An application for an order absolute under 0. 34, 
R 5 C P Code, is governed by Art. 181 of the 
Limitation Act. The period of limitation should be 
computed from the time when the right to apply 
first accrued ».«•, the expiration of the period fixed 
for payment of the mortgage money. An appeal 
and a second appeal from the preliminary decree does 
not give rise to a fresh right, unless the decree of 
the Court of First Instance was in any respect vari- 
ed by the Appoll.'‘te Courts. 38 All. 21=13 A.L. 
J. 985=30 Ind. Cas. 494. 

Arts. 181 and 182 — T. P. Act, Ss. 86 and 87 

Mortgage — Suit for foreclosure decreed in 

part — Appeal — Application for order absolute 
for foredosure. 

A mortgagee brought a suit for foreclosure of five 
villages. The suit was decreed as to three villages 
and dismissed as tho remaining two. The mortgage© 
appealed, and it took more than three years for the 
dismissal of the apponl. Subsequently, an applica- 
tion for order absolute was made, tbre© years 
after the day fixed for fhp mortgage money. 

Beld, the application was not barred by limita- 
tion, having been brought within three years from 
the appejlate decree, and that Art. 178 does not 
apply to the case. The nature of proceedings for 
foreclosure is such th.nt a mortgage must be foreclos- 
ed as a wholo ornot at all. (1904) 1906 A.W. 
N. 70=2 A.L.J. 180=27 A. 501 (F.B.). 

10. (b) Mortgage decree — Application for 

order absolute. 

Art. 181 — Conditional decree to be made 

absolute — Article 181 applies. 

An application for making a conditional decree 
passed by consent, absolute would be governed bj 
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the general Art. 181 wImcIi applies to all applications 
for vvliicli no perloil of limitation is provided olse-- 
’^^’he^e in the IJniitntion Act or hy S. 48, C. P. 
Code. Even whore there is n condition in the decree 
that until one jndirment-rlcblor ’s sln ie is found to 
be insufficient no steps are to he taken against the 
other .ii*d:»ment debtor, the right to app'y against 
bolli a crues ; t t)n> same time. The right to apply 
for order ah^^olnte is one thing and the determination 
of the question as to which property should be sold 
fir^t another. 70 Ind. Cas. 840=A.I.E. 1923 
All. 20. 

— Art. 181— Application for decree absolute. 

Suhsoquent to the date fi?:ed for payment in the 

prelitniiu ry decree obtained by a third mortgagee a 
second mortgagee obtained a decree on his mortgage 
in wltich tlio Court expressed the opinion that the 
third mortgagee could not sell the property before he 
had paid off the second mortgag^ 

IlfiM, that the period from the date of the judg- 
ment wlii<b contained that opinion to the date when 
tho third mortgagee paid the sum due to the second 
Tnortgagcci should be deducted in calculating the 
time.Hmit for an application for decree absolnte by 
the third mortgagee, assuming Art. 181 applied. 62 
Ind. Cas. 418=33 C.L.J, 260=25 C.W.N. 376= 
A.I.E. 1921 CaJ. 381. 

— — Arts. 181 and 182 — Mortgage decree— Deer '*e 
usder S. 88 of the T. P. Act — Application for 
order absolute — IJmitation . 

Three years after a mortgage^decree was passed 
in December, 1908, tho decree*ljaider iipplied lur an 
order absolute for sale The application was dis- 
missed for default and the decree-holder after three 
more years again applied for an order absolute. 

Held, that the first application of the decree-hol- 
dcr for in order absolute was not barred either by 

Gas. 

663 (Mad.). 

Arts. 181 and 182 — Mortgage decree— Preli- 
minary decree for sale under T. P. Act — Expiry 
of the time fixed for payment — Application for 
order absolute— Limitation . 

A preliminary decree for sale was passed under 
the T. P. Act. Before the expiry of the time fix- 
ed by the decree for the payment of the mortgage 
money, the new C. P. Code came into force. 

Held, that ft final execntable decree was passed 
under the T. P. Act notwithstanding that the direc- 
tion in the decree for sale of he property was 
made conditional on default of payment of the 
amount due by a certain date. The remedy of the 
mortgagee was to apply for an order absolute. The 
enactment of the C.P. Code did not give the mort- 
gagee a right to apply for a final decree. The 
period of limitation for the mortgagee's application 
was tltat fixed by Art. 182 and not by Art. 181 of 
the Limitation Act. 32 M.L.J. 455, mot foil. 35 
M.L.J. 194=48 Ind. Cas. 732. 

- Art. 181— Mortgage decree — Decree before 
new Code — Application for order absolute under 
new Code — Right to apply when accrues. 

Where the preliminary decree was passed before 
C.P. Code of 1908 and the application for order ab- 
solute w.^s made after the new code, held, that though 
O. 34, B. 4 rendered an application necessary to 
0 ahe the decree ahsolate for sale. Art. 181 of the 


Limitation Act, did not govern the case, the right 
so to apply not having accrued to plaintiff till the 
new C. P. Code conferred it on him. 42 Bom. 
309=20 Bom.L.R. 481=46 Ind. Cas. 107. 

Art. 181 — Mortgage decree — Order abso- 
lute — Limitation . 

Where it is the dut, of Court to take action with- 
out any application by the party, no question of limi- 
tation can arise in such a case. In a pending suit, 
the pai’ty need not make applications from time to 
time asking the Court to proceed to judgment. The 
procedure is prescribed by the Code which the Court 
has to follow. An order for decree absolute in a 
mortgnge suit cannot be made without application. 
19 C.W.N. 473=22 C.L.J. 66=28 Ind. Cas. 211. 

Art. 181 — Mortgage decree — Application for 
decree absolute — Limitation . 

An application for a decree absolute for sale in 
a mortgage suit under a consent decree fixing in- 
sh'.Jments if made after expiry of 3 years from the 
due date of the last instalment is barred by Arj. 
181. 38 Bom. 32=15 Bom.L.B. 841=21 Ind. Cas. 
318. 

—Art. 181 — Mortgage decree — Final Decree- 
Application — Limitation. 

An application for an order absolute in a mort- 
gage suit where an instalment decree niei has been 
passed is governed by Art. 181 and time will run 
from the date of the default but acceptance of 
over due installments may have tho effect of remitt- 
ing the parties to the rights they would have had, 
if no default would have occtured. 35 All. 178 
=11 A.L.J. 224=18 Ind. Cas. 731. 

' A rt. 181 — Mortgage decree — Application 
for order absolute— Limitation. 

An application for order absolute under 0. 34, 
B. 5, is governed bv Art. 181 of the Limitation 
Act. 14 M.L.T. 194=16 Ind. Cas. 799. 

I Arts. 181, 182 — Mortgage decree— Procced- 

mgs subsequent to preliminary decrees for redem- 
ption and sale. 

Proceedings subpequent to preliminary decrees fo^ 
redemption and sale are not governed by C. P- 
Code or Limitation Act. 4 L.B.E. 83, Pc^l- 
Tile assignee decree-holder should in such cases 
^'Pply to the Court for an order of sale in pursuaBce 
of the preliminary decree, if the assignee's status 
had already been recognis^ and his name substitut- 
ed for that of the original decree-holder. An 
application for an order absolute for sale of the 
property does not fall under Art. 178 or 179 of 
the Limitation Act, 1877. 3 Bur.L.T. 142=8 Ind. 
Cas. 986. 

^Art. 181 — Mortgage decree — Order absolnte 

G- 34. R. 3. 

Though Art. 178 of the Limitation Act of 1877, 
did not apply to applications beyond the scope of 
the C. P. Code, it does not follow that, that the 
article or the corresponding article of the Limita- 
tion Act of 1908 applies to all applic-^tions made 
in the course oT a suit. Art. 181 of the Limita- 
tion Act of 1908 does net govern an application 
for order absolute under O. 34, B. 3 of the 0. 
P. Code of 1908. An application for eiecutio® 
of a decree may be treated as one in continua- 
tion of or for revival of a previous application, 
similar in scope and character interrupted by the 
intervention of objections and claim subsequently 
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proved to te groundless, or suspended bj reason 
of an iniunctiou or tlio lUke obstruction. 37 Cal. 
796=15 C.W.N. 337=12 C.L.J. 328=6 Iiid. 
Cns. 537. 

■—Arts. 181 and 182 — Application for order 
absolute . 

An application for an order absolute for salo 
under 8. 89, T. P. Act, is an application for exe- 
cution and is governed as regards limitation either 
by Art. 178 or Art. 179 (O.A.). The latter 

article witl apply if any of the clauses specified 
in the third column of that article can be made 
applicable; otherwise Art. 178 will apply. (1902) 
2 A.L.J. 371=1905 A.W.N. 136=27 A. 625. 

Arts. 181 and 182 — Application for order ab- 
solute — T. P. Act, Ss. 86 and 87, Execuden of 
decree — Limitation. 

An application for an order absojute under S. 87 
of the T. P. Act, 1882, is an application in exe- 
cution of the decree under S. 86 of the Act, and 
is governed as to limitation by Art. 178 (O.A.), 
the time from which limitation begina to run be- 
ing the date fixed in the decree under 8. 80 for 
payment of the mortgage monev. (1902) A.W. 
N. 160=24 A. 542. 


10. (c) Mortgage decree — Application for 

personal decree. 

Art. 181 — Starting point of limitation under — 

Mortgage suit — Preliminary decree passed— 
—Assertion of title paramount by third party— 
Resistence by mortgagee— Adverse decision by 
trial Court— Appeal — Appbcation imdcr U. d4, 
R. 6, C. P. Code— Starting point. 

The tervHnvs a quo under Art. 181_ of the Limi- 
tation Act haa to bo determined having regard ^ 
the nature of the particular case and the ri|“t t® 
relief claimed therein. The Court has jurisdiction 
to pass a combined decree awarding relief first 
against the mortgaged property and then against 
tho mortgagor personally for the deficit, if any, 
instead of passing two decrees successively at the 
different stages. But it cannot he said that B. 
6 of O. 34, C. P. Code, applies where the mort- 
gagee is deprived of title by the assertion of 
title paramount which is upheld by the Court. In 
Buch a case the mortgagee's right to apply for a 
personal decree accrues the moment when it was 
flnnPly decided by the Court that the mortgagor 
had no title to the property. In the - case of a 
mortgagee who has obtained a prelimwmry decree 
and who subsequently defends the mortgagor's 
title to tho mortgaged propeTtles against ntUolis 
by third parties in a suit, it is open to him, when 
ho fails in the Court in the first instance to carry 
the matter in appeal. And the starting point of 
limitation for his application for .*i personal decree 
under O. 84, B. 6, 0. P. Code, will be the date 
when tho appeal was finally disposed of. I.L.B. 
0947) Mod. 731=60 L.W. 77=A. I. R. 1948 
M-d. 83=1947 M.W.N. 143=(1947) 1 M.L.J. 
142. 

—Art. 181 — Application under O. 34 , R. 6, C. 
P. C<^«— Terminus a quo — Baris of accmil of 
right to apply in Utigatlon in appellate Court. 

Art. 181 of the Limitation Act applies to an 


application for n personal derrcc under 0. .34, Tl. 
6, C. ]*. Code, and llio irnuinus n (/no ditos from 
the first arcni.'il of the right to .'ipply, jirovitlnd 
it i-* definitive and .'ibHoiiitc. But wltero the very 
basis of (be accrual of tbe right is itself in litiga- 
tion in an Appellate Court, tho statute should not: 
be so unreasonably construed ns to compel a per- 
son to oct when his action may become infructuou.s 
as a final result of tho litigation. In such a case, 
tho person entitled to the right, has the option 
but not tl'O duty to exercise the right till the 
question on which tbe right accrued is finally ad- 
judicated upon. 53 C.W.N. 631. 

Art. 181— Application for personal decree un- 
der O. 34. R. 6, C. P. Code. 

Where, in execution of a final decree for sale 
on a mortgage, the property was sold for a smaller 
amount than the debt and the order of confirma- 
tion of sale was affirmed in appeal, and tbe mort- 
gagee applied for personal decree under O. 34, 
R. 6, C. P. Code: 

Held, that Art. 181, Limitation Act governed 
tho application. (1937) A.L.J. 135=A. I. R. 
19.37 All. 285=1937 A.W.R. 103=1. L.R. (1937) 
All. 481=168 Ind. Cas. 673. 

—Art. 181 — Application for personal decree 
under 0. 34, R. 6, C. P. Code, limitation runs from 
the date on which it was fitt.Tlly decided by the Ap- 
fiellate Court that the sale should stand. (1937) 
A.L.J. 135=A.I.R. 1937 All. 285=1937 A.W. 
R. 103=1. L.R. (1937) All. 481=168 Ind. Cas. 
673. 

Art. 181 — Time for appl'cailon for pcr onal 

deertf runs from Appellatie Court's order. A. I. 
R. 1935 Mad. 640=(1935) M.W.N. 694=42 L. 
W. 518=157 Ind. Oas. 942. 

- Art. 181 — Application for personal ib'crec 
under O. 34, R. 6, C. P. Cod^— Article applicable 
as Art. 181 and the right acernes, not from the 
actual date of sale but when the sale is confirmed^ 
after hearing objections. But once the right ac- 
crues, time begins to run and the uncertainty caused 
by an appeal or other proceedings taken is not it- 
self Bufllcient to suspend the. operation of statute 
or to entitle the plaintiff to get a deduction. A. 
I.R. 1931 Cal. 166=58 C. 741=53 C.L.J. 531= 
35 C.W.N. 231=130 Ind. Cas. 815. 

■ -.-Art. 181— Preliminary mortgage decree fixing 
date for payment passed ex parte against four de- 
fendants — One of the defendants applies for setting 
aside of the decree— That application is dismissed — 
Limitation for an application to pass final decree 
runs from the date fixed for payment and not from 
the date of the dismissal of the annliention to set 
aside the ex parte decree. 1936 Mad.W.N. 146. 

— Art. 181 and 183 — Application for personal 
decree against mortgagor. 

An app'ication for a personal decree against the 
mortgagor is not a mode of enforcing the preliminary 
decree or the final decree in the mortgage suit, but 
Is an application for a new decree imposing liabi- 
lity upon the mortgagor personally. Such an 
application is not governed by Art. 183, bet by 
Art. 181. A. I.R. 1935 Rang. 187=13 B. 805= 
166 Ind. Cas. 701. 

Art. 181 — Application for personal decree. 

An appllertion for a personail decree against a 
mortgagor- judgment-debtor for the balanc« of amount 
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(tns by him after sale of the property is governed 
for purposes of limitation by Art. 181. 60 C. 19 

=A.I.R. 1933 Cal. 251=143 Ind. Oas. 679. 

Art. 181 — Application under O. 34, R. 6. 

Preliminary mortgage-decree for certain amount, 
against Hindu father — Sons, not parties to suit., 
Kubser|iipntlv obtaining declaration that smaller 
amount was binding on family — Final decree passed 
for the smaller amount but silent as to balance — 
Plaintiff .applying under 0. 34. R. 6, C. P. Code 
for recovery of balance after three years after dec- 
laiafory decree oblnined by sons, 

TJrlrl, tli.at the effect of the declaratory decree 
obtained by the son.s wa's to confine the charge on 
the family property to smaller amount only, and that 
the balance of the amount ceased to he a mortgage- 
debt and hence the plaintiff had under 0. 34, R. 6, 
C.P. Code, no right to recover the balance of the 
amount. 

further, that the right of plaintiff to re- 
cover the balance must be by execution of the decree 
for the balance, treating it as a simple money decree. 

BeW, also that since right to recover the balance 
personally from mortgagor accrued to plaintiff when 
the doclarntory deerec in favour of the sons was 
passed, on that date, it must he deemed to have been 
sethled, that his remedy for the balance was against 
mortgagor personally. 

The application which was m'^do more than three 
years after the date of the declaratory decree in 
favour of the .sons, d-’te for execution of the per- 
sonal decree was barred under Art. 181, Limita- 
tion Act. Ill Tnd. Cas. 221=26 A.L.J. 1374= 
A.I.R. 1929 All. 15. 

Art. 181 — Application under C. P. Code, O. 

34, R. 6-— Art. 181 and not 183 applies. 

An application under 0. 34, R. 6 is an applica- 
tion for a new decree in the suit and it cannot be 
said to be an application for enforcing a judgment 
or decree within the meaning of Art. 183, and con- 
sequently Art. 183 is not applicable to an appli- 
cation under O. 34, R. 6. Art. 181 of the Idmi. 
tation Act applies to such an application. 42 Cal. 
294. Overfilled; 40 All. 551, Foil. 89 Ind. Cas. 
1=29 C.W.N. 678=52 Cal. 828=A. I. E. 1926 
Cal. 834 (F.B.). . - 

■■Art. 181 — An application for a personal 
decree .against the mortgagor or his surety after 
eorhausting the hypothecated properties is governed 
by Art. 181. Even if Art. 182 applies any appli- 
cation for execution agninst the mortgagor would 
save limitation against the surety under Art. 182. 
Explanation I. 60 Ind. Cas. 23=(1920) 3 U.B. 

R. 261. 

Art. 181 — Mortgage decree — ApplicaHon 

for personal decree. 

Art. 181 of the Limitation Act applies to an ap- 
plication for a personpj decree tinder O. 34, R. 6 
(2), C. P. Code. 42 Mad. 52=(1918) M.W.N. 
792=35 M.L.J. 652=8 L.W. 526=24 M. L. T. 
486=48 Ind. Cas. 298. 

Art. 181 — Mortgage decree — Application 

for decree under 0 . 34, R , 6, C . P . Code . 

An application under O. 34, R. 6 of the C. P. 
Code is an application in the original suit for a new 
decree and is governed by Art. 181. 40 All. 653 
=16 A.L.J. 438=47 Ind. Cas. 561. 


sig6 

Art. 181 — Mortgage decree — Application 

under C. P. Code, O. 34, R. 6. 

Art. 181 prescribed the period of limitation for 
an application under O. 34, R. 6, C. P. Code 
13 N.L.R. 76=39 Ind. Q.is. 854. 

- — Art. 181 — Mortgage decree — C. P. Code, 

0 . 34, R . 6 — Application for personal decree— 
Limitation. 

An ajjplication for a money decree under 0. 34, 

R. 6 of C. P. Code is governed by Art. 181 and 
time begins to run when the right to apply accrues. 
9 A.L.J, 569=14 Ind. Cas. 591. 

Art. 181 (178) — Applicability to applications 

other than under C . P . Code — Application for 
personal decree under S. 90, T. P. Act. 

Art. 178 is limited to applications under C. P. 
Code. It does not apply to an application under 

S. 90, T. P. Act. 22 C. 921, Foil. (1907) 6 
C.L..T. 119=11 C.W.N. 674=34 Cal. 672. 

Art. 181 — T. P. .\ct. S. 90 — Decree impro- 
perly directing sale of non-hypothecated property 
— Amendment of decree — 'Terminus a fef 

limitation in respect of an application under 8. 90, 

T. P. Act. 1902 A.W.N. 50, 

Art, 181 — Sale set aside — Sale proceeds re- 
funded to purchaser by mortgagee — Mortgagee 
can apply under O. 34. R. 6, C. P. Code— Time 
rttns from date of refund. 29 All. 260, Not foll.j 
26 All. 25, Foil. 100 Tnd. Cas. 775=25 A.L.J. 
•}85=49 All. 506=A.I.R. 1927 All. 395. 

10. (d) Mortgage decree — Decree for 

redemption . 

Art, 181 — Redemption suit — Application for 

final decree. 

Redemption suit — Application for final decree 
within years from decree in second appeal from 
preliminaj',y decree, J\eld to be within time. 31 
M.L.W. 207=1930 M.W.N. 104=A.I.B. 1930 
Mad. 353=68 M.L.J. 207. 

——Art. 181 — During the three year-^ fixed by 
Art. 381 of the Limitation Act for applying for a 
final decree, the suit for redemption continues, and 
during that period rights of the mortgagor and 
the mortgagee are governed by the preliminary de- 
cree. 100 Ind. Cas. 324=A.I.B. 1927 All. 305. 

Art. 181 — Preliminary decree for red-unption 

prssed — Mortgagor not paying amonnt withm six 
months — ^Mortgagee not applying for final decree 
— Court extending time for payment by mort- 
gagor and accepting payment after six months— 
Limitation for final decree begins from the date 
for payment so extended . , 

Per Shah, J.— Where the time is 
tlie payment is made witliin extended yi® 

the mortgagor must be taken to have ^id 
Court the amount declared due on the day 
within the meening of this mje ; and it is possible 
thot the Legislature intended that where the ^7- 
ment was made by the mortgagor, the appHcahon 
for making the decree final was necessarily i®* 
plied, and that, therefore, the words ss to appl^ 
cation to be found in snb-B. (2) were not considered 
necessary in sub-B. (1). 98 Ind. Caa. 943'^50 
Bom. 730=:£8 Bom.L.B. 1325=A. I. B. 192" 
Bom . 33 . » 
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Art. 181 — Art. 181 of the Limitation Act 

applies to an application under O. 34, R. 8 to 
order sale in redemution sui-t. 80 Ind. Cas. 706 
=28 O.C. 46=A.I.R, 1925 Oudli 255. 

Art. 181 — As it is not laid down tliat the 

mortgaffor before paying money is to make any 
appilieation to Court, the provisions of Art. 181 
would not apply to the p;‘yment of money after 
the date fixed for payment. 90 Ind. Cas. 418= 
28 O.C. 26l=A.I.R. 1925 Oiidh 649. 

Arts. 181 and 182 — Mortgage decree — Decree 

for redemption — Application for extension of time 
to pay up the mortgage money and to recover 
possession. 

An application to extend the time for the pay- 
ment of mortgage debt, is governed by Art. 181 of 
the Limitation Act. IJeld, by Shah, J. th.-'.t even 
if th( .ipplication be treated as one not merely for 
the extension of time for the payment of the mort- 
gagc.deht but for the recovery of possession of the 
property as in terms it purported to be, it was an 
appMontien for the execution of the decree and as 
such governed bv Art. 182 of the Act. 43 Bom. 
689=21 Bom.L.B. 687=51 Ind. Cas. 924. 

Arts. 181 and 182 — Application for execution 

—Mortgage decree — Mortgagee in possession — 
Accounts — Limitation . 

By a mortgage decree pcssed in April, 1877, the 
mortgagees were directed to remain in possession 
till the mortgage debt was paid off from the usu- 
fruct of the property. In 1885. there was present- 
ed by the mortgagors an application in the exe- 
cution dci)artment for the taking of an account 
and for redemption . An account was filed but 
nothing more was done. The present application 
wn.s made in 1903 for similar relief: 

Held, (Woodroffe, J. dubitante) .—Either Art. 
178 or Art. 179 (O.A.) applied to the application 
which was h^T^cd hy limitation. 

Held, also, (conceded on the other side) the pro- 
per remedy of the mortgagor would be by a regular 
suit. (1906) 5 O.L.J. 289. 

10. (ft) Mortgage dccre«— Execution . 

Art. 181 — Mortgage-decree — Possession 

deliverable on plaintiff depositing Rs. 55 in any 
Chaitra month — Time does not begin to run until 

deposit is made. . « , 

The decree was, *‘Tho plaintiff do pay to the 
defendants R«. 56 in respect of the debt on mort- 
gage in Chaitra of any year and the plaintiff do 
obtain poBseesion of the lands in suit considering 
the same to have been redeemed. The plaintiff is 
not entitled to taka posaeasion of the lands in dis- 
pute in any other month except Chaitra . * * Tho 
plaintiff was now seeking to execute the decree and 
was met by the contention that execution was 
barred . 

Held, that the relatioiisbip of the mortgagor and 
mortgagee trill continued to exist between the 
parties. It was really a preliminary decree. Under 
Art. 181, until he paid the money he was not en- 
titled to possession and until possession was asked 
for nnd refused he had no right to apply to the 
Court. 72 Ind. Cas. 556=25 Bom.L.B. 358=47 
Bom. 602=A.I.B. 1923 Bom. 300. 

Arts. 181 and 182— Mortage decree — T.P. 
Act, 88 and 89. y 


Execution of deiTon jiaMsed before tlie new P. 
(V>»h* r.iiiio info force is valid without a fin-.! {leeree 
and llierel’orc RU<h c:i'»e.s are governed by Art. 182 
and nof Art. 181. An application fi»r execution 
m.ule within 12 years from the date of decree and 
within tJiree years from the date of the last nppli- 
c.atjoii is not therefore, barred by limitation. 32 
Ind. Cas. 39 (Mad.). 

——Art. 181— Mortgage decree — Execution- 
Application — Limitation — Decree absolut^- 
Starting point. 

In : ii application for execution of mortgage de- 
cree, the date of the order absolute is to bo con.si- 
dered as the date of the decree for the purpose of 
calculating the period of Limitation. 33 A. 264, 
Foil. 15 Ind. Cae. 732 (Mad.). 

Art. 181 (179) — Application for execution of 

mortgage decree after partial satisfaction by a 
previous execution proceeding — Transfer of 
Property Act, S. 90 — Order of the court passing 
a decree for the balance — Decree. 

Where on an application under S. 90 of the T. 
P. Act the court passed an order for the balance 
of the decretal amount to be recovered and a dec- 
ree specifying the amount three days later in 
accordance with that order: 

Held, that as regards an application for execu- 
tion, limitation of three years will be counted from 
the date of the decree and not from the date of 
the order. (1905') 3 C.L.J. 291. 

Arts. 181 and 182 — Execution of decree for 

sale — Not capable of execution on the date of pas- 
sing — T. P. Act, Ss. 88 and 89 — Execution- 
Appeal from portion of decree — Satrting point of 
limitation for execution of non appealed portion 

Art. 179 (O.A.) has no application to the case 
of decrees or orders which on the date thereof 
arc not copahlo of execution, and consequently will 
not .applv in the case of a decree passed under S. 
88. T. P. Art. The article applicable is Art. 178, 
and the right of the decrce-holder to apply for an 
order absolute accrues on the expiry of the time 
fixed in the decree, under S. 88, for payment of 
the mortgage money. Tho starting point of limi- 
tation for execution of tho portion of the decree 
not Appealed against when the other portion was 
under appeal is the date of the original decree and 
not the appellate decree, especially where there was 
nothing to preclude the decree-holder from going 
on with the execution of the non-appcalable portion. 
(1904) 1 A.L.J. 15. See also 24 A. 300. 

Arts. 181 and 182— Execution .of decree-^ 

Limitation — Decree on mortgage— Subsequent suit 
to obtain exemption of part of the mortgaged pro- 
perty, but no order for sUy regarding the suit . 

On the 21st of September, 1895, Manjk Kishor© 
Singh obtaind two decrees, on© for sale and the 
other for foreclosure against one Narotam Singh. 
The time for payment of the mortgage money was 
fixed as the 21flt March, 1896, but was afterwards 
extended to the Slat May, 1896. On the 2nd May, 
1896 the sons and grandsons of Narotam Singh 
filed 'a suit for declarntion that their interests in 
tho mortgaged property were not liable under tl»a 
decrees obtained by Kanik Eishore Singh and ob- 
tained a decree which however, was reversed in ap 
peal on the 3rd March, 1899. No order for rtay 
of cxecation was nude in consequence of tiie suit.. 
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On Oie 4th of September, 1899, the decree-holder 
npplied for the first time for execution of bis de- 
cree. 

Helfl. th.'if whether Art. 178 or Art. 179 (O.A.) 
was applicable, execution of the decrees was barred 
hy limitation. (1902) A.W.N. 154. 

11. Partition decree, 

(a) Application for final decree. 

( b) M iscellaneous . 

11. (a) Partition decree — Application for 

final decree. 

Art. 181 — Applicability — - Partition suit— 

Preliminary decree — Final decree — Applica- 
tion for — Limitation — Failure to take steps— Dis- 
mi-Ral — Power of Court. 

Where, jn a suit for partition and acconnts, a 
preliminary decree has been passed, the suit can- 
not tlicreafter be dismissed for faiilure on the part 
of tile plaintiff to take further steps. A party 
need not make an application to make the prelimi- 
nary decree final. It is no doubt tisual for the 
plaintiff to make an application for the appoint- 
ment of a commissioner, but there is no legal bar 
to the Court appointing the Commissioner suo motu 
and asking the plaintiff to deposit the commission 
fee. If the plaintiff does not deposit the fee any 
other party can do so and take upon himself the 
carriage of the proceedings. There is no limita- 
tion for making the decree final in such cases, and 
Art. 181, Ijimib'>tion Act, does not apply. A. I. 
E. 1948 Cal. 363=53 O.W.N. 582. 

Art. 181 — Where in a partition suit a decree 

was passed on a compromise which not only de- 
clared the rights of the several parties interested in 
the property but ailso required further proceedings 
to be taken before the plaintiffs could get the rdief 
claimed by them; 

Held, that the decree which incorporated the 
terms of the compromise was a preliminary decree 
and Art. 181 liimitation Act, did not, therefore, 
apply to an application for preparation of final 
decree. A. I. R. 1938 Oudh 229=1938 O.W.N. 
916=14 Luck. 223=177 Ind. Cas. 556. 

—Art. 181 — Application for preparation of final 
decree — Limitation — Award in partition proceed- 
ings. 

In partition proceedings the arbitrators made 
their award on November 27, 1929. On January 
13, 1930, an application was made for filing the 
award and on January 30, 1930, an order was made 
for final decree in terms of the award. It was 
further ordered that the decree be prepared when 
' the necessary stamp was filed. As none of the 
parties filed the stamp in spite of notice being 
issued to them, the Court dropped the proceedings 
on August 16, 1930. Subsequent to this, plaintiff 
No. 2 died and on May 26, 1933, an application 
was made by his legal representatives to have 
their names substituted in place of the deceased. 
The application was granted on September 9, 1933. 
Whijle these proceedings were pending, an applica- 
tion wcB also made by the legal representatives of 
plaintiff No. 2 offeriqg to file the stamp paper and 
asking to have the final decree engrossed on the 
stamp paper: 


Held, that the application which was made oa 
August 4, 1933 was not an application for making 
a final decree, order for which had already bees 
passed on January, 30, 1930. After the making of 
that order, the proceedings must be deemed to bo 
pending until the decree is engrossed on a stamp 
paper. The application made on August 4, 1933, 
in reality meant nothing more than that the stamp 
piper which the applicant offered to file be accept- 
ed . Such an application was merely a step in the 
proceedings for preparation of the final decree and 
W .18 not subject to any rule of limitation. 1937 
O.W.N. 124=13 Luck. 135=A.I.B. 1937 Oadi 
409=166 lud. Cas. 718. 


Art. 181 — Partition suit — Application for final 

decree. 

Art. 181 applies only to application* to Oonrt 
for exercise of acts and power which the CJourt is 
not bound to perform suo Ttioiu. An application 
for the exercise of purely ministerial fanctiona 
which the Court baa no discretion to refuse is sot 
within Art. 181. In a partition suit after the 
preliminary decree, the Court is bound to proceed 
further and to appoint a Commissioner to actually 
p.artition the property and on the report ef the 
Commissioner, jf accepted, to pass a final decree, 
and Art. 181 does not apply, inasmuch as the 
Court has to carry on the proceedings after 
the preliminary decree suo motu. A. I. B. 

Pesh. 101=146 Ind. Cas. 201. 

Art. 181 -Application for the 

a final decree is not an application for 

tion of a decree but an application 

ed by Art. 181. 118 Ind. Cas. 670=1929 A.li. 

J. 976=A.I.R. 1929 AW. 677. , 

Art. 181— After preliminary S 

tion suit, application for final 
course and fresh suit for absolute p g-pjjga., 
not lie-Art. 181, does not apply ^ 


JiOZ lie— Art. ±oif uuro uw 

tion, — Such) application however, affect* p P 
then Ml suit and not new properties. 

There ie no limitation to an 

partition suit after tie paesing o g04sA'' 

decree. 121 Ind. Cas. 280=6 O. W. N. 804 -a 

I.R. 1929 Oudh 456. ^ 

Art. 181— The 

lute a preliminary decree for y » 1929 

by Art. 181. 112 Ind. Cas. 205-A.l.»- 

Oudh 117 . 

Art. 181— An application for 'Jf^^^Ooiy 

a proceeding in a suit and not in exeenti ■ ^ ^ 
one such application is permissible and i . 
filed within three years of the «r w. 

85 Ind. Cas. 808=35 M.L.T. 131=1924 
884=20 M.L.W. 954=A.I.E. 1924 Mad. 89^^ 
M.L.J. 641. 

Art. 181— Preliminary decree 5 b *5 

appeal’ — Time for applying for gii . 

Te.^^3 from the date of affirmance. 39 ^ ^ 

40 All, 203; 40 Mad. 714, Foil. 75 Ind. tas. 
=37 C.L.J. 452=A.I.B. 1923 Cal. 389. 

Art. 181 — As a preliminary decree -n ® P?,^! 

tion snit, is not capable of execution, an app 
tion to effect partition and to prepare a . 
cree is not one for execution, coming under 
181. Such an application is one in the ^ 
which law of limitation does not apply. 

Caa. 433=7 O.L.J. 538=23 0.0. 281. 
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11. (b) Partition decree — Miscellaneous. 

—Art. 181 — Applicability — Preliminary decree 
in purtitiou suit directing detcrminjitien of mesne 
prodls due to plaintiff on bis application in pxecu* 
tion — Application under 0. 20, R. 12. See C. 
l>. CODE, 0. 20, R. 12 AND LIMITATION ACT, 
ART. 181. (1948) 2 M.L.J. 205=A.I.R. 1940 

Mad. 134. 

Art. 181 — Decree for partition of land assess- 
ed to payment of revenue — Application for send- 
ing papers to Collector for effecting a partition. 

WhotbOT the decree referred to iu 0. 20, R. 18, 
sub-R. (1) is a final decree or a preliminary de- 
cree, an application mado by a party to a decree 
under 0. 20, R. 18 (1), asking that the papers 
sliould be sent to the Collector for effecting a parti- 
tion as du'ected in it is of the nature of a mere 
proceeding in the suit rather than an application to 
execute the decree, and there is no period of Umiti- 
tion for making it and is not governed either by 
Art. 181 or Art. 182, Ldmitation Act. A. I. R. 
1945 Bom, 338=47 Bom.L.B. 447=221 Ind. Cas. 
383 (F.B.). 

——Art. 181 — Where under the terms of a preli- 
minary decree for partition the Court baa to ap- 
point a Commissioner ond get the partition effected 
through him, an application reminding the Court in 
the matter cannot be treated as an application fall- 
ing witliin the purview of Art. 181. 122 Ind. Coa. 

441=13 N.L..T. 83=26 N.L.R. 160=A. I. R. 
1930 Nag. 206. 

Art. 181 (178)— Application for appointment 

of Commissioner in partition suit not subject to 
rules of limitation. 

Tho appointment of a Commissioner in a parti- 
tion suit is one which the court is competent to 
make without any application by a party; and 
couaoqiiently an application for the purpose is not 
governed by Art. 178 or, for the matter of that, by 
any rules of limitation. (1904) 14 M.L.J. 436 
=28 M. 127. 

12. Probate proceedings. 

Art. 181 — Art. 178 of the Limitation Act of 
1877 (which is Art. 181 of the present Act) did 
not apply to an application for revocation of a 
probate under Succession Act. A. I. R 1931 
Cal. 717=35 C.W.N. 668=135 Ind. Cas. 280. 

■ ' Art. 181— Probate proceedings — Limitation. 

Tho provisions of Art. 181, 8ch. I of the Limita- 
tion Act have no application to petitions under the 
Probate end Administration Act <ind conaeoucntly 
nn appHc.at!on may be mrde even 4 years after the 
death of the testator. 14i P.L.R. 1911=20 P. 
R. 1012=233 P.W.R. 1911=10 Ind. Caa. 130. 

18. Refund and Restitution. 

See aUo (1) O. P. CODE, B. 144— RESTITU- 
TION AND 8. 151. 

(2) LIMITATION ACT, ART. 182— BESTI- 
TUnON. 

—Art. 181 — Applicability — Application by 
iudgment debtor for refund of excess amount paid 
by mistake— Limitation Starting point. 

An applieatlOB by the judgment-debtor under 


S. 47, C. i*. Code, for tlio refund of an cxces.s 
unumnt paid by Icjin by inistaku is guviTn<-<l i>y 
Art. ISl of till? Limitation Act. A. cording tu 
article, tho period of limitation coniinejjcea f'oiii 
tlie <ialc on wliich the right to apply accrues. 
The right to apply in the case of a mistake accrues 
on the date on which the mistake is discovered. 
50 P.L.R. 294=A.1.R. 1949 E.P. 213. 

Art. 181 — .Application for refund jf money 

wrongly paid — Order of af>pellate Court determbi- 
Ing uaturu of decree — Limitation for application 
for refund. See C. P. CODE (5 OP 1908), 9. 
151. (1947) 1 M.L.J. 87=A. I. E. 1947 Mad. 

339. 

Arts. 181 and 182 — Applicability — Applica- 
tion for restitution. 

An application for restitution under 8. 144, C. 
P Code or the principles contained therein is 
govcrncil not by Art. 182 but by the reeidi^ 
Art. 181 of tlie Limitation Act- Art. 182 is a 
special article which governs an appUcation to 
.‘xecute u decree or order. The proceedings con- 
templated by 8. 144, C. P. Code, are of a preli- 
minary nature taken with a view to pass a just 
and correct order of restitution and to determme 
all questions necessary for that purpose. An ap- 
plication under S. 144, C. P. Code, is to move the 
Court to pass such an order which under S. 2 (2), 
C. P. Code, is a decree and executable as such. 
An application to pass an executable order or de- 
cree cannot he an application for execution in it- 
self. Execution is open to the applicant only if 
his appi'ic.-tion is allowed and an order under S. 
144 passed. I.L.B. (1947) Nag. ^6=1947 N. 
L.J. 197=A.I.R. 1947 Nag. 239. ^ 

Art. 181— Applicability — Application for 

restitution. 

Where a suit for possession of land was decreed 
and pos.session was deUv%rc«l to the plaintiff, but 
on appeal the decree of the trial Court was set 
n.side and the ease v.ns remanded for re-trial, and 
the trial Court after the remand dismissed the suit, 
the terminm a quo from which limitation runs for 
an application for restitution and the delivery of 
pos-session of the land back to the defendant, is the 
date of the dismissal of the suit by the trial Court, 
and not the dale of the decree confirming such dis- 
missal in appeal or second appe'>l. 223 Iiid. Cas. 
300=48 P.L.R. 138=A.I.B. 1946 Lah. 416. 

Art, 181 — Possession wrongly taken from 

party under wrong decree— Application for pos- 
session — Application is not one under S . 47, C . 
P. Code— Art. 181 does not apply. 

An application by a party for correction of a 
mistake in a decree wrongly inaluding a plot of 
land in it and for restoration of possession of the 
same to the applicant which had been taken in exe- 
cution of Bueh decree cannot be treated under 8. 
47, C. P. Code, as it does not relate f execution, 
discharge or satisfaction of the decree and no 
question of limitation arisen in the case and there- 
fore Art, 181 has BO application. A.I.R. 1946 
Oudh 210=1946 A.W.R. (C.C.) 74=1946 A.W.R. 
(Pev.) B. 54=1946 Dudb W.N. 112=223 Ind. 
Caa. 250. 

Art. 181 — ^Application by judgment-debtor 
for roatoration of property in exceas ef what has 
been decree— Art. 165 does not apifiy but Art. 181 
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applies. A.I.R. 1914 Pat. 254=23 Pat. 145=220 
Ind. Cas, 335. 

Art. 181 — The article of Limitation Act appU- 

able to applications under S. 144, C. P. Code, is 
Art. 181. A.I.R. 1941 All. 28=1940 A.W.R. 
579=193 iQd. G.is. 387. 

Art. 181 — Application for restitution is gov- 
erned bv Art. 181 and not by Art. 183. A.I.R. 
1940 Cal. 260=1. L.E. (1940) 1 Cal. 480=71 C. 
L,.T. 127=44 C.W.N. 436=189 Ind. Cas. 581. 

-——Arts. 181, 182 and 183— Where restitution is 
rotjuiied by reason of a final decree passed by a 
Court in India in an appeal from a uvuffasil decree, 
Art. 181 and not Art. 182 is applicable to an 
application made under S. 144, C. P. Code. If 
Art. 183 is of the same scope as Art. 182, the 
case would be governed by Art. 181 in spite of the 
fact that restitution is required by reason of 
the order of His Majesty in Council. A.I.R. 1940 
Cal. 200=1. L.R. (1940) 1 Cal. 486=71 C.L.J. 
127=44 C.W.N. 438=189 Ind. Cas. 681. 

- -Arts. 181 and 182 — As execution is provided 
for in the present C. P. Code in Part II and O. 
21, while applications for restitution are dealt with 
in Part XI, C. P. Code, and as 0. 21 of the pre- 
sent Code is headed: “execution of decrees and 
orders” and as Art. 182, Limitation Act, provides 
for the execution of a decree or order of any Civil 
Court using exactly the same words as are used in 
the C. P. Code, it was clearly intended that Art. 
182, Limitation Act, should apply to applications 
that fall within O. 21 of the Code and Art. 181 

will apply to all otlier applications. There is pro- 

vision for '“JfWisecutive applications for execution 
and a fresh start is provided for in Art. 182 from 
the date of the final order passed on a previous 
application for execution. In Art. 181, there is 
only one period of limitation and the starting 

point is the date on which the right to apply ac- 

crues. Art. 181, therefore, applies not only to re- 
stitutions under S. 144, C. P. Code, but also to 
all applications for restoration under the inherent 
powers of the Court. A.I.R. 1939 Lah. 73=1. 
L.R. (1938) Lah. 571=41 P.L.B. 208=181 Ind. 
Cas. 119. 

--—Art. 181 — Proceedings under S. 144, C. P. 
Code, are not proceedings in execution of a decree 
and are, therefore, governed by Art. 181, Limita- 
tion Act. A.I.R. 1939 All. 66=(1938) A.L.J. 
1189=1. L.R. (1939) All. 103=1939 A.W.R. 87 
=180 Ind. Oas. 633. 

—Arts. 181 and 182— Application under S. 144, 
C. P. Code. 

An application under 8. 144, C. P. Code, is not 
an application in execution and is not governed by 
Art. 182, Limitation Act. Art. 181 applies to 
such application. A. I. R. 1938 All. 652=1938 
A.W.R. 542=177 Ind. Cas. 695. 

Arts. 181 and 182 — ^Application under S. 144 

C. P. Code. 

Art. 181, Limitation Act applies to an applica- 
tion for restitution under 8. 144, C. P. Code. 
Such an application is not one for execution aud 
Art. 182 has no application. A.I.R. 1938 Lah- 
456=40 P.L.R. 692=177 Ind. Cas. 430. 

—Arts. 181 and 182 — Article applicable. 

An application for restitution under S. 144, C. 


P. Code, is not an application for execution and 
is, tlierefore, governed by Art. 181,' and not by 
Art. 182. 59 C. 337=A.I.R. 1932 CaJ. 308=35 
C.W.N. 1294=54 C. L. J. 506=137 Ind. Cas. 
302. 

——Art. 181— An application for restitution 

under S . 144 is not an application for execution 
but a miscellaneous application, and Art. 181 
governs it. 67 P.R. 1918, Foil. 96 Ind. Cas. 

804=A.I.B. 1926 Lah. 685. 

Art. 181 — The application for restitution is 

not an application for execution of a decree and 
therefore limitation cannot be governed by Art 
181, Limitation Act. 71 Ind. Cas. 42=A.I.E. 
1923 Nag. 94. 

Art. 181 — An application for restitution 

IS an application in execution governed by .Art. 

182 and not by Art. 181. 15 P.L.T. 745=A.I. 

R. 1934 Pat. 646=1 B.R. 166=162 Ind. Cas. 
944. 

Art. 181 — On stay order, application under 

8. 144, C. P. Code filled — Stay order vacated— No 
final orders passed — So long as application is pend- 
ing, no question of limitation under Art. 181 arises. 
A. I. B. 1938 All. 552=1938 A.W.R. 642=177 
Ind. Cas. 696. 

—Art. 181— Application for refund of purchase- 
money under O. 21, R. 93. 

Application by auction-purchaser under O. 21, 

R. 93, C. P. Code for refund of purchase-money 
is governed by Art. 181 and not by Art. 182 and 
must be made within three years from the date of 
first order setting aside the sale. A. I. B. 1937 
Mad. 779= (1937) M.W.N. 749=46 M. L. W. 
280=172 Ind. Cas. 468. 

Art. 181— A decree for rent was pas.scd 

against A and his co-sharers and the holding was 
sold in execution on July, 27, 1920, for an amount 
exceeding the dwree debt. Application to ae 
aside the sale was allowed by the first Conrt aw 
the Court directed refund of the purchase-money w 
the purchaser who withdrew the excess amoiffh 
which remained in deposit for payment W t 
judgment-debtors. The decree-holder 
the sale was confirmed on August 17, IPf®* 
of the judgment-debtors appealed 
respondent. This appeal was dismissed on 
24, 1927. On March 22, 1930, A applied for a 
order on the auction-purchaser to refund tns 
plus amount withdrawn by him. 

Seld, that the right to ask for refund of the 
money withdrawn by the anction-purchaser w®®? 
on August 17, 1925 when the sale was confirmed and 
as the application was not made within 3 years of 
that date, it was barred notwithstanding the fMt 
that an appeal had been preferred by another judg- 
ment-debtor. 

In cases of this nitture, the right to apply ac- 
crues really on the date when for the first time a 
decision is given entitling the parties asking fo 
restitution to have restitntion. A.I.R. 1933 Ca • 
422=144 Ind. Cas. 160. 

Art. 181 — Where the pre-emption decree o 

the trial Court is reversed in appeal by the on?^a 
vendee, the right to apply for restitution in resp^ , 
of the amount withdrawn by the vendee before the ^ 
appellate decree from out of the deposit made sj 
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Court by tbe pro-emptor decree-holder for payment to 
the vendee, accrues at the moment when the first 
Court’s decree is drawn up and the limitation runs 
from that time. The right to apply for restitution 
is not suspended because a second appeal is prefer, 
red by the pre-emptor. In respect of the amount 
withdrawn by the vendee after the decree of the first 
Appellate Court, dimibiUon for restitution jn respect 
of that amount runs from the date on which the 
amount was withdrawn. A.I.R. 1941 All. 28=1940 
A.W.R. 579=193 Ind. Cas.'SS?. 

—Art. 181 — As regards starting point, the law 
allows a successful party to execute the decree as soon 
as it lias been obtained in the Court of first instance. 
Similarly, the party who has succeeded in the first 
Appellate Court is entitled to apply for restitution 
without waiting for the decision of any second appeal 
that may be preferred by the other party. The 
starting point for limitiation under Art. 181, there- 
fore, is the date of the decree of the Appellate Court. 
An unsuccessful attempt by the other party to get 
that decree reversed cannot give a fresh start. A. I. 
E. 1939 Loh. 73=1. L.R. (1938) Lab. 571=41 P. 
L.R. 208=181 Ind. Cas. Cas. 119. 

■Art. 181 — Under Art. 181, the right to apply 
for restitution on the reversal of a decree on appeal 
arises as soon as tbe decree is reversed in appeal; and 
Is not suspended by the filing of a second appeal 
against the appellate decree. 54 A. 770=:(1932) A. 
L.J. 724-:A.I.R. 1932 All. 609=141 Ind. Cas. 121. 

Art. 181 — Terminus a quo. 

On 4tli March, 1916, an ex parie decree for s.ale was 
pas.scd in a mortgage suit. In execution of that de- 
cree the property was purchased by certain third 
parties, and the sale was confirmed by the Court on 
25tli .Tunc, 1917. On the application of the defen- 
dant, the ex pnrtc decree was set aside on 7th July, 
1921. The suit was tried on the merits and dismiss- 
ed in Febru.ary, 1922. On 10th April. 1923. the mort- 
gagor applied for recovery of possession of the pro- 
perty which had been sold in execution of the ex 
parte decree but the application w.as dismissed in 
April, 1924. On 18th October, 1924, he made an ap- 
plication that the money realised by the s.ile of the 
property may be paid to him; 

Held, that the right to apply accrued on 7th July, 
1921, there was no fresh .accrual of right which could 
supply a new fcrniinws a (jvo, and the application 
was, therefore, timc-harrcd,32 P.X».R. 39.5=A. T. 
R. 1931 Lah. 504=134 Ind. Cas. 200. 

—Art. 181 — Restitution. 

An application under B. 144 is an application for 
execution of a decree passed in appeal when that de- 
cree varies or reverses the decree of the Court of first 
iastnnee, it being in substance an application made 
for seeking the aid of the Court in working ont the 
final decree. Where an appellate Court has ordered 
restitution to a person who has been dispossessed un- 
der a decree and an appeol against that order has 
been dismissed by the High Court the period of limi- 
tation nnder Art. 181 for an application for assess- 
ment of mesne profit" begins to run from the dote of 
the order of the High Court. 7 O.W.N. 1163=A. 
I.R. 1931 Oudh 61. 

Art. 181 — Where a trial Court’s decree is 
reversed in first appeid which, in its turn, is affirm- 
ed in second appeal but the tHal Court's decree is 
executed during pendeoey of first appeal, the limi- 


tatioii for ;in !i{>i>;licnfion for restitution begins from 
llio d.ate of tlic decree in first appeal and not that in 
seootul appeal. 56 Cal. 61 = 117 Iiid. Cas. .*543 = 32 
C.W.N. 971=A.l.R. 1928 Cal. 046. 

Art. 181 — Pending appc.il by the defendar.ts, 

properties were delivered (o the plaiutifT iu execu- 
tion of the decree. Defendants succeeded in their 
appeal and also jn the High Court. They got bock 
their properties and then appOied for mesne profits 
by way of restitution; 

Held, that the article .opplicablo to an applica- 
tion for restitution was Art. 181, Limitation Act. 
A.r.R. 192.*; Pat. 1 (F-B.), Foil.; and that the 
time was to be computed from the date of the final 
decree which was the decree of the High Court and 
not ihat of the first appellate Court. 39 All. 641 
aud A.I.R. 1926 P.C. 93, Foil. 114 Ind. Cas. 
476=7 P.ot. 724=10 Pat. L.T. 49=A.I.R. 1928 

Pat. 598. 


Art. 181 — The period of limitation l.<; three 

years for an application for restitution. 24 C.L. 
J. 4C9, Poll. 92 Ind. Cas. 960=A.I3. 1926 Cal 
981. 


Art. 181— U. f. Code, S. 144— Application- 

under — If governed by Art. 181 Or 182. 

Per Das and Kulwant Sahay, JJ . — An applica- 
tion for restitution is governed by Art. 181 and 
not Art- 182. 

Per Boss, J . — There is no reason in principle why 
an application for restitution should not be treated 
as an application for execution, and therefore such 
sin application is governed by Art. 182. 24 OL J 

467; 28 Cal. 113; 16 I.C. 238; 11 C.L.J. 541,' Foil 
/8 Ind. Cas. 200=3 Pat. 371=1924 P.H.C.C. 33= 
5 P.L.T. 145=A.r.R. 1925 Pat. 1 (P.B.). 

c — 9.' S. 144 — Application 

for restitution— Art. 181 applies. 17 N.L.R. 62 

=A.I.R. 1921 Nag. 112. 


^Art. 181 — Judgment-debtor’s application for 

re^oration of excess property— Article I8I applies. 

The wording of Art. 165 of the limitation sche* 
du’o makes it absolutely clear that it was intended to- 
apply to an application provided for by O. 21, R. 
100 of the C. P. Code and no other and therefore, 
where the applicant is n .iudgment-debtor who has 
no remedy by a suit, the proper article which applies 
J9 Art. 181 and not Art. 165. 38 All. 389 and 42 
Mad. 753, Poll. 68 Ind. Cas. 349=24 Bom. L R 
771=46 Bom. 103I=A.I.E. 1922 Bom. 271 


' Arts. 181 and 109— Restitution — Possession 
—Temporary injunction. 

Possession under a temporary injunction is not 
wrongful within Art. 109 of the Limitation Act. 
The Article is confined to suits and is inapplicable 
to an application for restitution which is governed 
by Art. 181. 64 Ind. Cas. 664 (Nag.). 

—Art. 181— Restitution — Application for com- 
pensation three years after restoration of possei- 
sion. 

Where in execution of a decree the shares of the 
judgment-debtors were purchosed by A in an execu- 
tion B-iIe which the judgment-debtors got set aside, 
their application for compensation for the period 
during which they were out of possession made three 
years after restoration of possession to them is bar- 
red by the provisions of Art. 181. Art. 181 applies 
only to applleatlona made ondw the Oo^ of the CHvU 
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Procedure. 2 Pat. L.J. 206=3 Pat. L.W. 423= 
(1919) Pat. 282=39 Ind. Caa. 053. 

Art. 181 — Restitution — Application by judg- 
ment debtor to reco er posses ion of immovable 
property of which he has been wrongly dispos- 
sessed. 

An applie.ation by a judgment-debtor to recover 
possossion <if imiurveable property of which he has 
'.con dieposscssed by the decree-holder in excess of 
tlic decree mils under Art. 181. 38 A. 339, Appr. 

( 1918 ) 3 U.B.If. 79=46 Ind . Cas. 323. 

Art. 181— Restitution — Limitation — Start- 
ing point — Preliminary decree. 

Time bcgn.e to run against the p.arty claiming 
restitution from the date when the final pronounce- 
ment is made in the proceedings instituted to test the 
propriety of the preliminary decree or order of the 
lower Court. 27 C.L.J. 451=43 Ind. Cas. 775. 

Arts. 181 and 182 — Restitution — Application 

for. 

An application for restitution under the C. P. Code 
being the enforcement of mn ebUgation arising from, 
■the appellate decree itself, is an application for exe- 
cution governed by Art. 182. 24 C.L.J. 467, Expl 

6 L.W. 359=(1917) M.W.N. 643=33 ir.L..I.' 
413=22 M.L.T. .333=42 Ind. Cas. 530. 

Art. 181 — Restitution — Application for. 

Art. 181 is appjlicablo to an application for res- 
titution. Time will run against judgment-debtor 
only from the date of supersession of the erroneous 
decree. 24 C.L.J. 467=21 C.W.N. 564=38 Ind. 
Cas. 17. 

—Art. 181 — Restitution — Application for. 

An application for restitution under S. 144, C. 
P. Code not being an application for execution, Art. 
181 of the limitation Act applies. 8 Bur. L.T. 
165=8 L.B.R. 263=30 Ind. Cas. 680. 

"Art. 181— Restitution — Application. 

An appi cation for refund of the amount levied in 
execution of a decree, .subsequently set aside is 
governed by Art. 181 of the Limitation Act. 16 Ind. 
Cas. 238 (Cal.), 

— Art. 181 — Amendment of decree after execu- 
tion — Application for refimd of excess realized. 

Where a decree was amended to the advan'age of 
the judgment-debtor after execution an applira ion for 
the refund of the excess realised is governed by Art 
178 (O.A.),. (1905) A.W.N. 63=2 A. L.J. 169=i 
27 A. 485. 

Arts. 181 and 182 — Payment under ex-parte 

decree set aside — Suit ultimately dismissed— 
Restitution — Starting point — Applicability of 
Art. 179. 

Where under an ex jxtrte decree money was paid 
to the decree-holder, and the ex parte decree was 
afterwards set aside and the suit was dismissed, the 
Article applicable to an application for r-’fund of 
money paid to the decre^holder is Art. 178 and 
not Art. 179. The starting point is the date of 
setting aside the ex parte decree and not that of the 
■dismissal of the suit. (1900) 28 C. 113, 

14. Revision application. 

Art. 181 — Revision application. 

No special period of limitation is prescribed for 
revision application. Hence, if any Article is ap- 


plicable, it is Art. 181 which prescribes a period of 
three 3 'ears from the time when the right to apply 
accrues. When an application is made beyond 
three months but within three years of the order, 
the application is within time and no question of 
applicaiion under S. 5, Limitation Act, arises. The 
question whether the Couri, will entertain it or not 
account of delay, (according to practice of Oudh 
Chief Court), is a quesiion to be considered in the 
application for revision itself. A.I.R. 1942 Oudh 
340=1942 O.W.N. 245=1942 A.W.R. 193=200Ind. 
Cas. 259. 


-Art. 181— Article 181, Limitation Act, does 
not apply to application in revision— No time limit 
is placed on High Court’s power of revision. 

^ These powers are exercised by High Court quite 
irrespective of any right on the part of the aggriev- 
ed party to move the Court. 7 O.W.N. 663=126 
Ind. Cas. 395= A. I R. I 930 Oudh 401 


•Art. 181 — Revision — Limitation for. 

The period of limttatlon for making an appU- 
«lion for revision against the decision of a Small 
Cau ^urt to the High Court is three years under 
Art. 181 of the Act from the time when the right 
to apply for revision arose. 92 PR 1910=126 
P.W.R. 1910=187 P.L.R. 1910=8 Ind. Cas. 318. 


15. Revival of execution. 


See also under ART. 182. 

(a) General. 

(b) When execution has been stajred. 


15. (a) Revival of execution— General. 


•Art. 181 — Where an execution case is stnjck 


off for the time being, because some other suit is 
pending with regard to the same property, the ap- 
plication to proceed with the execution after the mat- 
ter has been finally decided amounts to an applica- 
tion for revival of the original execution applirtliw 

and is governed by Art. 181. A.I.R. 1944 Fes 
17=212 Ind. Cas. 628. 


-Art. 181— In execution certain properties 


—Art. loi — in execiuion ccilaim ^ 

Id — 12 years after decree, sale set aside under 
. R . 90 Cvil P . Cxide— Decree-holder fibng exec^ 
m application for re-sale of same propo^ 
luent application held, was for revival of . 

plication and S. 48 Civil P. Code, did not apgy wj 
rt. 181 applied. A.I.R. 1937 Pat. 43=3 B.R. 238 
:):=18 P.L.T. 90=166 Ind. Cas. 950 (D- 


-Art. 181— Application for revival, whether to 
made within three years of withdrawal or oos 

Vhere the execution of a decree has been sttf 
ided through no act or default of a decree-ho . 
has a right to ask the Court to revive and 
ough the execution proceedings which have ^ 
pended, and this right can be exercised by 
a proper application to that effect made ^ 
ee years of the date on which the r‘ght to 
accrued, as such application would 
ich no period of limitation 

►vided and would, ^1934 Alb 

4 A.L.J. 363=3 A.W.R. SS0=A.I.R. 1934 Aiu 

!=14i3 Ind. Cas. 525. 


'.‘.1 

% 

J I 



920g 


LIMITATION ACT (1908), ART. 181 — 13. Revival of execution. 


22 70 


——Art. 181 — Execution of dccree^-Compronuse 
giving time — Default — Application for revival. 
An cx pane mortgage decree was passed in 
January, 1924. An application for execution was 
jRled on August 7, 1925, and wli’le that was pending, 
tlie, judt^menfdebtors applied for the setting aside 
of the ex pane decree on October 1.1. 1925 . An 
interim order .staying execution was parsed on that 
date. On April 24, 1926, the decree-holder and the 
judr.ment-dcb.ors compromised and agreed that the 
judgment-debtors should be given 3 months to pay 
up the amount and if they failed to do so, execution 
should proceed. There was written compromise 
filed in Court and verified by the parties on May 
12, 1926. On May 22, tJjc Court passed an order 
•striking off the application for the setting aside of 
the ex paric decree on the ground that tlie matter 
had been compromised. Subsequently, on June 4. 
1926, the office put up a report before the Court 
stating that the decree-holder could sell the property 
if the amount ^vas not paid within three months. 
On this, the Court ordered the ‘execution care be 
struck off for the present without payment being 
entered.’ The judgment-debtors did not deposit the 
•the amount within the period which expired on July 
•24, 1926. An application for execution of the decree 
was made on July 24. 1929: 

Held, that the application was m substance one 
merely to revive the earliest proceedings which had 
been kept in ab<^nce; that Art. 181 did not apply 
and the application tvas not iJme-barred. 

Held, further that assuming Art. 181 applied, the 
decree-holder had applied within 3 years of the date 
when the right to apply accrued. (1931) A.L.J. 
4^A.I.R. 1931 All. 458=133 Ind. Cas. 316. 

' Art. 181 — Application for reviving execution 
proceeding is governed by Art. 181 unless decree- 
holder is prevented from taking action in pursuance 
of his rights. Propertic.s of the judgment-debtor 
were sold in execution of the decree when a third 
person became the auction-ptirchaser. The judgment- 
debtor having objected, the sale was set aside on 
5th July. 1923. The auction-purchaser appealed 
-against the order which was confirmed on app^. 
“nie decree-holder filed a fresh application for Vxe- 
•cution of the dec r ee on iSih December, 1926. 

Held, that the time for reviving the execution pro- 
ceedings accrued on 5th July, 1923 when the execu- 
tion proceedings were at an end, the sale being set 
adde. The present appPeation being made on 15th 
December, 1926 more than three years after the 
right to apply accrued, was barred. The decree- 
holder could not take advantage of the appeal by the 
aueti’on-pgrchascr and count the period from the date 
of order of appellate Court. The appeal by a third 
party could not pr e v e nt the decree-holder from mak- 
ing a fresh application for execution of his decree. 
34 C.W.N. 102=A.I.R. 1930 Cal. 3.'9. 

■ ■ Art. 181— Striking off app^cation. 

Strik'ng off on statistical or aebninistrative ground 
an application for judicial relief, does not amount 
to judicial disposal of it. For the purposes of 
-limitatiixi an application so struck off must be regard- 
ed as pending. 118 Ind. Cas. 769=A.1.R. 1930 
Mad. 328. 

~~Art. 181 — AppUeatioo in execution when can 
he treated as continuation of a previous spplica- 
'iSan. 

In order that an application for execution may 
10-F. y. D.— 70 


be (rented as an application in mii(inii:i(;on of the 
previous applic.ition, the previous npplication must 
have been (li-mis<i«'d without any defauit on the 
part of the (l.crcc-holder, and the scope 'lud character 
of ‘he two applications must lie the same. 

Where in an appljration the first condition was ful- 
filled but as regards tlie .second some new properties 
have been added in the fre-h application, but this 
amendment, as to adding properties was made within 
a reasonable time from the date when amendment 
became nece5sar>', 

WW./ jhat ihe application ought to be trca.Cfl as an 
afiphcation in continuation of the previous execu ion 
102 Ind. Cas. 895=6 Pat. 274=8 P.L.T. 771=A 
r. R. 1927 Pat. 223. 

— Art. 181— Application for revival of pending 
execution is distinct from fresh application for 
execution— Article 181 applies. 

Per Sttiamian. J . — The question of exclusion of 
time can only arise when a fresh application for 
execution is made, whereas it is only a previous 
application which has not been properly and finally 
disposed of which can be revived. The application 
for revival is not a fresh application for execution. 
The principle is based on equity and justice, and 
the decree-holder is merely to request the Court to 
take up and continue the proceedings which have 
not finally terminated, but which have remained ia 
abeyance for some reason or other beyond his con- 
trol. It is not correct to say that the amendment 
of S, 15 was intended to sweep away and replace 
the old doctrine of revival. The two principles 
are not co-extensivc or identical. The application 
for revival not being a fresh application for exe- 
cution cannot be governed by Art. 182. Tlie pro- 
per article is Art. 181. 1(X) Ind. Cas. 692=49 
All. 276=25 A.L.J. 201=A.I.R. 1927 All. 16 
(F.B.). 

Art. 181 — Execution application recorded for 

statistical purposes — Application remains pending. 

The Court passed an order on an execution appli- 
cation as follows. “The 3rd item was delivered to 
tJie jictitioners and the petition was recorded.” 
There were some proceedings in Court re'ating to 
item 2 and n temporary injunction prevented it* 
delivery. Subsequent to the removiJ of the tem- 
jTOrary injunction, an execution application wa* 
put in, 

that tlie original application should not be 
regarded as dismissed. It was sUlI pending and 
the latter applic.-itjon was only intended to call the 
attention of the execution Cburt to the fact that 
the execution application had to be proceeded witli. 
Hence there was no bar to the original execution 
application being proceeded with. 92 Ind. Cas. 7© 
=1926 M.W.N. 262=A.I.R. 1926 Mad. 453=50 
M.L.J. 2IS. 

— Art. 181— Application for execution — Fur- 
ther progress barred by act of Court — Application 
to revive is governed by Art. 181 — Application 
kept on pending list need not be revived. 

It may be that where a bar to the fiirlher pro- 
gress of execution proceedings has been created by 
an order of a Court of competent jurisdiction such 
proceedings may only be revived by an npplication 
under Art. 181 after the removal of the bar, but tn 
a case where the Court intended to and did, as a 
matter of fact, maintain an applicat'on for execution 
00 its pending file, and stopp^ proceedings for the 
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UiTie being and did not finally dispose of the appli- 
cation, an application made to llie Court for the 
sole object of drawing its attention to ’he pending 
file, So that it may proceed with it, is not govern^ 
by any Article of the Limitation Act. An appli- 
cation contemplated by Art. I8I must he an appli- 
cation required by law to be made, and there is no 
provision of law which requires a decree-holder to 
tnakc an application where the sole objecL is the con* 
timiation of proceedings in a pending case. 85 Ind. 
Cas. 450=28 O.C. 158=A.I.R. 1925 Oudh 552. 

-Art. 181 — Execution against property spcci* 

... ^ ^ A*.# 


fied in execution application failing for no fault of 
decree-holder’s — Subsequent application to proceed 
against other properties, though betond three 
years of decree is not barred. 

W’hcn on an application for execution made in ac- 
cordance %viU> law, execution cannot be successfully 
taken against the properly specified, by reason of 
causes for which the decree-holder is in nc way res- 
ponsible, he should not be confined to the proper- 
ties first specified. It is open to him to ask the 
Court to proceed again-t other properties specified 
in his supplemeittary list and his application to so 
proceed (hough beyond time is not barred. 88 Ind. 
Cas. 2(>+=A.I.R. 1925 Mad. 981=48 M.L.J. 563. 

•Art. 181— When an execution application is 


decree-holder does not become entitled to a (final 
decree on the basis of the amended decree. 68 Jnd. 
Cas. 919=18 N.L.R. 58=A.1.R. 1922 Nag. 217. 

•Art. 181 — Previous application suspended by 


ol>jection afterwards found groundless— Subsequent 
application may be treated as contirfuation of pre- 
vious application. 68 Ind. Cas. 207=35 C.L.J. 84 
=2r) C.W.N. 338=A.I.R. 1921 Cal. 472. 

Arts. 181 and 182 — Revival of execution— 


Dismissal for s^tistical purposes— Fresh applica- 
tion. 

An execution application, which has not beei> 
judicially disposed of. but simply removed from the 
court’s file for statistical purposes does not require 
to )).■“ revived. The Court had only to be apprised 
of. ill some recognised manner, and a subsequent 
apidication presented to the Eligh Court requesting 
it to deal wtli the prior pending application, is not 
one to which dther Art. I81 or 182 of the Act applies. 
11 L.W. 42=55 Ind. Cas. 526. 

•Arts. 181 and 182 — Revival of execution- 


brought and properties arc attached in c.xcciition of 
that application if any obstacle is placed in the way 
of the properties being sold and assets realised for 
the purpose of meeting the decree debt by the action 
of a third party putting in a claim petition and it 
becomes necessary for tlie decree-holder either to 
dispute the claim proceedings or to bring a suit to 
have the matter decided whether the properties are 
tliose of the judgment-debtor, his subsequent appli- 
cation to sell those properties is not governed by 
Art. 182 of the Limitation Act, but is in the nature 
of a revival of the original execution application 
and Art. 181 of Limitation Act will apply. This 
principle will apply even in the case of an attach- 
ment before judgment though it had not been fol- 
lowed by an application for execution of the decree 
after the decree was passed. 79 Ind. Cas. 779=47 
Mad. 176=19 M. L.W. 20=A.I.R. 1924 Mad. 210 
=45 M.L.J. 822. 

Art. 181 — Application for revival of execu- 
tion application dismissed for no fault of decree- 
holder is good by Art. 181 and S. 6 extends start- 
ing point in case of minors. 80 Ind. Cas. 775=26 
O.C. 206=11 O.L.J. 133=A.I.R. 1924 Oudh 31. 

Art. 181— Litigation by strMgCr setting aside 

sale in execution revives execution proceedings. 

Where the effect of the decree in favour of a 
stranger, was to set aside the sale and the de<^^ 
holder and the judgment-debtor were both parties 
to the suit. 

Held that by reason of the Utigation which took 
place ^ter the sale and by reason of the decree ifl 
favour of the stranger the execution procee^gs can 
be said to have been revived and the subsequent 
execution case may be regardM as a 
the former execution h' 

927=2 Pat. 829=1 P^t. L. R. 35^^ P* g- 
C. C. 342=5 P.L.T. 345=A.I.R. 1924 Pat. 273 

^Art. 181— On the amendment oj, 

nary decree in a mortg^e smt by 
the decree-holder's right ip obtain a 
whicb is barred by limitation is not revived and the 


Execution by Collector— Application to send 
papers back. 

.\n application to send the papers back to 
collector will be governed by Art. 181 or Art. 182 
of the Limitation Act. according as it may be for 
the continuance of the previous execution proceed- 
ing or for taking a step-in-aid. Art. 163 would not 
apply. 7 O.L.J. 11=55 Ind. Cas. 485. 

-Arts. 181 and 182— Revival of execution 


**‘*^*r\I to . OAAU AU** _ 

Dismissal of execution application— Decre«-noWer 
not at fault — Limitation. , 

The dismissal of an application for ex«ution fw 
no fault of the decree-holder is a mere tiirection 
the Officers of the Court to remove tl^ 
from the pending list. The decree-holder's right to 
apply for its revival accrues frcpt day to day m 
will be barr^ if no application is made for ffie 
pose before three years have elaps^ from “i 
when such proceedings were dosed m fact or stru 
off. 6 O.L.J. 656=54 Ind. Cas. 426. 

-Arts. 181 and 182— Revival _ of executiy- 


Mottgage decree — Applicatitm for final aecrw" 

Cimtinuation of prior application. u.. 

On 30-6-14,. an application for final decree W 
surviving decree-holders in thdr capaaty also as 
representative of deceased Plaintiffs w« igtt ^ ^ 
19-8-14 a final decree was passrf. On »***;ff ^ 
Judgment-debtor objected that the wdow , 

1^1 representative {wdiich dweed m rav^ 
Judgment-debtor. On 7-12-lS, an ^PP*^®^^»ative 
made by the widow to be made a l^fal repres 
This application was held to be in bme and ^ 

181 Limitation Act did not apply g'f, 
dealt with under 0..22, R. 9. C.P.C. wdsh^ 
be considered as one in continuation ^ ^ 

decree-holder’s application for a final decree. 

Ind. Cas. 657 (Cil.). 

Arts. 181 and 182-Ravival of esecotioi^- 

Limitation. 

Art. 182 does not apply to the cases of ^ 
cation to revive and carry through » 
tion ; and such an application is not -j ^ he 

more than 3 yearsTHer P^jof 
pending. 36 Mad^ S53~24 M.L.J. 54 

Cas. ^4. ♦Siifw 

^Arts. 181 and 182— Revival of ®*S2tJon— 

Continuity of proceefings of last apphea**®®^ 
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Execution interrupted by appeals of judgment- 
debtor . 

application for execution was made on 
.i-702. On tlie objection of ihc judgment-debtor 
wluch was {^r ruled by the first court, the High 
^urt reronded Uic case, and it was ascertained by 
Coi^issioner the judgment-debtor was entitled 
to a cert^n deduction, an so on 29-6-07, the ob- 

judgment-debtor was allowed in part 

following 

h! tl' u judgment-debtor again appealed to 

the M‘Sh Coui^ but his appeal was dismissed on 
^3-10. On 6-12-10 the decree-holders applied for 
execution. Neld, that the present application was 

. f‘“'^her, the execution proceeding.s 
which had t^cn interrupted by the two appeals of the 
judgment-debtor to the High Court, that there was 
notomg m law to compel tlie decree-holder to pro- 
execution during the appeal, more especi- 
, ^ when the amount for which execution should be 
^ed depended on the decision of the Appellate 
Court, that Art. 181 applied, and that the application 
was not barred. 11 Ind. Cas. 972 (Cal.). 

Art. 181— Revival of execution — Execution 

of decree— Time to run from the removal of the 
obstruction. 

If an c^)jection is raised for attachment in execution 
of a decree, time runs against the decree-holder from 
the removal of obstruction. 24 B, 345 - 23 C 397- 
38 M. SO, (F.B.), Foil. 7 Ind. Cas. 707 (All.).’ 

— Art. 181— Execution application for continua- 
tion or revival of previous application — Te.t — 
Application for order absolute--^. P. Code, O 
34, R. 3 — Applicability to applications. 

An application for execution of a decree may be 
treated as in continuation or for revival of a pre- 
vious application similar in scope and character, the 
consideration of which has be^ interrupted by the 
intervention of objections and claims subsequently 
proved to be groundless or has been suspended by 
reason of an injunction or like obstruction. (1910) 
12 C.L.J. 328=37 C. 796=15 C.W.N. 337=6 Ind. 
Cas. 537. 

—Arts. 181 and 182 — Execution — When prior 
application to be considered pending. 

^ long as the proceedings in execution initiated 
by the decree-holder arc pending, his right to apply 
for the continuance occur.s from day to day, i.e.. 
On every day on whidi the court does not sue tnotu 
continue them. The right to apply for execution will 
not be barred till 3 years have elapsed after the pro- 
ce^ngs have ceased to be pending. An order "dis- 
missing" an execution petition on the ground of stay 
of execution pending an appeal to fhe appellate court 
is not a nullify; but, if passed without notice and in 
tlie absence 'of parties, it cannot be regarded as an 
order between toe p^j es at all, but is merely a 
direction to the officer onfie" court to remove the 
proceeding from the pending list. The execution 
petitiMi itself should, under the circumstances, be con- 
sidered as pending. A decree-holder applied for 
execution on 3-10-99. Objection was t^ken by the 
judgment-debtor that the debt was satisfied. 
31-10-99 toe Munsif disallowed the objection. The 
judgment-debtor apptealed. There was an order by 
the appellate court for stay of execution and the 
Munsif passed an order on 15-12'’99:— "Executloa 
ordered to be stayed; petition dismissed.** This or- 


der did not appear to iiave been passed .ificr notice 
t(t the partiC' or in their presence. On 207-00 toe 
apiKiliate judge r<verscd tJic order ot the Munsif 
and remanded the petition for furtJicr e/xjuiry and 
tai 25-1-01 Uie Munsif decided that llie decree had 
been satisfied. On 1M2-01 of the District Ju'lge, 
on api>cal, rc\-ersed this order; on 29-1003 his deci- 
sion was confirmed by Jic High C^urt. The pre- 
sent application for execution was presented on 
3 — 7 — '05. livid, that under tlic circumstances, the 
apjdication of 3 — 10 — '98 should be considered pend- 
ing and that the present application was barred only 
so far as it was a fresh application for execution, 
i.e., in so far as it asked for attachment of property 
not i>rocccded against in proceedings instituted by 
the applicaiion of 1899 and that in so far as it repeat- 
ed what the application of 1899, prayed for, it was 
not barred. (1907) 18 M.L.J. 46=31 M. 71=3 M. 
L.T. 329. 

— 7 “Art. 181 — Application to revive former ap- 
plication for execution. 

A decree-holder applied for the sale in execution 
of shares in five villages, and shares in 
two villages, were sold and the decree satisfied 
but siAsequently the sale was held to be a 
number and the decree-holder made an application to 
revive the previous application. Held, tliat this was 
not an application coming under S. 179, but an appli- 
cation to which Art. 178 applied, the right to apply 
accruing on the date when the sale was held to ^ 
a nullity. 1906 A.W.N. 152=3 A.L.j. 845=28 
A. 651. 

—Arts. 181 and 182— Application for execution 
—Revival of, pending execution. 

A d^rw-hold^ applied for execution on the 24th 
August. IS'IS. The judgment-deb.or objected but an 
order was made on the 18th December. 1888 that the 
ex^ution should proceed. On the 29th November 
1889, another order was made (o the ofiFect that the 
property to be sold being ancestral, the case should 
be struck off the file and the papers transferr^ to 
the Collector for the completion of the sale proceed- 
ings. The last order in the proceeding purports to 
have been made on the 23rd December, 1889, and was 
to the effect th.at the decree-holder not liaving deposit- 
ed the cost of transmitting the order for sale and the 
copy of the decree to the Collector's Court, the re- 
cords. owing to the default of prosecution on the 
part of the decree-holder be not sent to the Ck>llcctor's 
court for taking the sale proceedings. Meanwhile 
on the 15th February. 1889. this judgmcnl dcbtor had 

Coui’l from tbe order 
of the 18th December 1888. Tliat appeal having 
succeeded, the decree-holder appealed to the Privy 
Council, who by a judgment delivcrwl on the 24ih 
November, 1894, and embodied m an Order in Coun- 
cil of the 12th December. 1884, reversed the High 
Court s order. On the 23rd November, 1897, the pre- 
sent application was made for the revival ,of tot‘ 
execution case instituted on the i4tli August 1884 
Held, that 'he order of the 23rd December, 1889* 
the regularity of which was questioned by the High 
CJourt, even jf otherwise valid, was in no sense a 
final order, and the present application was in sub- 
stance as well as in form an application to revive 
and carry through a pending execution, susj^ed 
by no act or default of the decree-holder, and was 
not an application to initiate a new one. It was 
therefore, not barred by limitation. (1905)' 15 M 
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L.J. 258=7 Bom.L.R, 433=2 A.L.T. 3^7=9 C. 
W.N. 601=27 A. 334=32 I. A. 102 (P.C.)=1 
CLJ. 381. 

Arts. 181 and 182— Re.-ivor — Transf^.of dec- 
ree — Transferee applying for execution — Objec- 
tion by judgment-debtor — Transfer beiiami for 
him — Application dismissed — Suit by transferee 
for establishing right and decree — Apptcation for 
execution. 

Whjre {be transferee of a decree applies for exe- 
cution which is rejected on the ground that the 
transfer is for tlie benefit of the judg:ucnt-debtor, 
and where, af;er establishing his right to execute 
in a suit, he again applies for execution, such appli- 
cation is merely to revive or continue the former 
application and is governed by Art. 178 and not by 
An. 179. (O.A.) 10 M. 22, overruled. Time 
only begins to nin from tlie date of the decree de- 
claring the respondent’s right to proceed in cxecif 
tion. (1904) 14 M.L.J. 401=28 M. 50 (F.B.). 

Art. 181 (178) — Continuation of previous 

application — Intervening disability. 

A decree-holder attached the judgment-debtor's 
ralary and on the latter’s representation that he had 
/akcn inso!vcnc>- proceedings and that all his pro- 
perties were vested in a receh’er, the Court releas- 
ed the salary trom attachment. The judgment- 
debtor was discharged. Within three years from 
the (late of discliarge, the decree-holder applied to 
rc\'ive h'S application. A/rW, that it was not bar- 
red, as it was only a continuation of the prior one, 
and as it was made within three years from the 
lime when he could ask for such a continuation. 
Where a decree directal that the plaintiff should not 
execute till the defendant’s petition for insolvency 
was djspo<retl ot-.—Hcld, that he should ai»ply with- 
in throe years from the date of the order of the 
first court in insolvency under S. 351 of the Code, 
granting the petition for insolvency. (1902) 30 C. 
407. . 


15. (b) Revival of execution— When execu- 

tion has bc^ stayed. 

Arts . 181 and 182 — Revival of executiem 

application— Stay of execution — Execution appli- 
cation consigned to record room — Subsequent ap- 
plication — Nature of — Limitation. 

Where an execution application for sale is con- 
signed to the record room on r^pt of an order 
of stay of execution the petition is not disposed of, 
but is only kept pending and hence a subs^uCTt 
application is only in the nature of an appHcati<m 
to revive the pending execution application and is 
not governed by any limitation. It is not a new 
execution application. A.I.R. 1950 M.B. 71. 

Art. 181 — Revival of execution — Application 

“filed” due to say order — Subsequent application 
If revivor — ^Limitation. 

\^ere an application for execution is for the 
time being “filed’'’ owing to an order of the supe- 
rior Court staying fale in exeaition and for no fault 
of tlie decree-holder, the application must be con- 
sidered to be sfll pending, undisposed of. A later 
app'ication by the decree-holder after the stay order 
gets vacated to continue the application is not a 
revi>'al application and is not^govemed by Art. 181 
'or any o.her article of the Limitation Act. In fact 
no such application is necessary .on the part of the 
decree-holder^ as the Court is botmd to watd* the posi- 


tion and to cemtinue the proceedings after the ob- 
stacle is removed of its own motion. I.L.R. (1948) 
Nag. 320=A.I.R. 1948 Nag. 284=1948 N.L.J. 262, 

—Art. 181 — Application to conUnue execution 
after stay order has ceased. 

Execution proceedings are not terminated when the 
execution is stayed under O. 21, R. 29, Civil P. Code, 
pemding disposal of judgment-debtor's suit and the 
execution application is thereon consigned to record 
room. W'hen the stay order has ceased to operate it 
is not incumbent on the decree-holder to make an 
application to set execution proceedings ic motion. 
Where, however, he makes such an application, it is 
not go^•cmed by Art. 181, and cannot be barred even 
if made more than three years of the disposal of 
judgment-debtor’s suit. A.I.R. 1940 AH. l5l=(1940) 
A. L.J. 130=1. L.R. (1940) All. 246=1940 A.W. 
R. 118=187 Ind, Cas. 313 (F.B.). 

' Art. 181 — Where the obstacle to the further 
progress of the execution is the injunction issued in 
another suit, as soon as the suit is dismissed, the ob- 
stacle is withdrawn and the decree-hclder gets a 
right to proceed with the execution proceedings. An 
application for continuation of execution should 
therefore be filed within a period of three years from 
the date on which the injunction become ineffective. 
A.I.R. 1934 All. 294=(1934) A. L.J. 363=3 A. 
W.R. 550=148 Ind. C:as. 525. 


■ ■ Art. 181 — Fresh applicaUon after disposal of 
appeal. 

Where pending an application for execution an 
appeal was filed and the execution was stajW and 
no final orders were passed thereon and after the 
disposal of the appeal the decree-holder made an 
application to continue the previous application: 

Held, that the petition was really one to revive 
the previous execution ap^ication and that in de- 
fault of any specific section or article of the Limi- 
tation Act, the general Art. 181 apirfted so that a 
decree-holder had three years from the date on 
which stay came to an end, namely the date of dis- 
posal of the appeal. 38 M.L.W. 268=A.I.R. 1933 
Mad. 325=142 Ind. Cas. 534. 


-Art. 181 — Stay of execution pen^g re-hcar- 


ing till further orders. 

An ex parU decree was passed in December, 1922. 
On January. 4.- 1923, the judgment-debtor applied for 
setting aside the decree. On April 9, 1923, the 
decree-holders applied for execution but on May 25, 

1923, the judgment-debtor obtained from the Court 

an order staying the execution proceedings until the 
re-hearing was disposed of. The execution v^s stay- 
ed ‘until further orders'. In compliance with this 
order, the executing Court passed an order <m 
December, 14. 1923, in th^ terms : “It w 

useless to ke e p the execution case pending any 
longer. Struck off.” The re-hearing petition was 
dismissed on December 19, 1923. On January 7, 

1924, the judgment-d'-btor filed an appeal but it 
dismissed on June 21. 1926. On January 11. 19IW, 
the decree-holders filed a fresh execution appli- 
cation ; 

Held, that no 'further orders’ having ever 
passed, the decree-holders were ent tied to wait 
the proceedings relating to the rehearing were - 
ally disposed of on appeal and that tlw m 

ap^ication was in time. A.I.R. 1932 1^58 

C. 1113=35 C.W.N. 540=134 Ind. Cas. 939. 
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^Art. 181-~Revival of execution proceedings— 

Application for, must be made wuhin 3 y«^s *rom 
suspension. A.I.R. 1927 All. 16 (F.B.), Foil. 100 
Ind. Cas. 790=A.I.R. 1927 All. 802. 

—Art. 181— Execution stayed by injunction 
through Court- Application for revival i> govern- 
ed by Art. 181 and time runs when obstacle to its 
execution is removed. 

A final decree for sale wa^ made on the 7ih June, 
1913. An application for execution was made on 
4th January, 1916. The decree was sent to the 
Collector for execution. While the execution was 
still pending before the Collector certain people filed 
a suit on 13th November, 1916, to obtain a declara- 
tion that the property ordered to be sold >vas noi 
liable to be sold in execution of the decree-holder s 
decree. On the same day the Court seized of the 
suit, enjoined the decree-holders from proceeding 
with the same. The suit was finally dismissed by 
the High Court on 6th July, 1920. 

Held, that the obstacle to the execution of the 
decree was removed on 6th July, 1920 and there- 
fore an application for reviv^ of the execution 
proceedings filed within three years of this date was 
within time. 100 Ind. Cas. 692=49 All. 276=25 A. 
L.J. 201=A.I.R. 1927 AU. 16. 

—Art. 181 — Execution stayed by an injunction 
— Right to execute revives on injunction coming 
to an end — Decree-holder must apply for revival with- 
in three years from accrual of right. 89 Ind. Cas. 
992=7 P.L.T. 39=A.I.R. 1926 Pat. 62. 

Art. 181 — ^Revival of execution. 

Where a decree holder is prevented by an injimc- 
tion from executing his decree he must apply for 
execution within three years from termination of 
the injunction period, to save his decree from being 
barred. 42 All. 564=18 A. L.J. 643=56 Ind. 
Cas. 1006. 

-Art. 181— Revival of execution— Application 


—Injunction . 

Where ovring to an order staying a sale m execu- 
tion of a decree the decree-holder is prevented from 
tal^g further steps in the execution proceeding a 
subsequent application for execution must be treated 
as an application to continue the previous proceeding 
or to revive or carry through a pending cx^tion 
which wM suspended by no or default of the 
decree-holder. 22 O.C. 75=52 Ind. Cas. 116. 

Art. 181— Revival of —Execution AppUca- 
tioa to continue stayed proceeding— Ugiitation. 

The starting point for limitation for an appli- 
cation to continue a stayed proceeding in execution 
is the date on which the order for stay is with- 
drawn or bettme inoperative even though ex^ 
cution pro c eeding may have been struck off by the 
order of sUy. 17 O.C. 169=25 Ind. Cas. 160. 

—Art. 181 (178)— Execution suspended by ac- 
tion of court— Liniitation. 

Application for execution of a decree for sale on 
a mortgage passed on the 30th of March. 1893 was 
made in March 1896, and property mortgaged was 
advertised for sale chi the 20th of May 1897. A 
suit was, however, filed by the minor son of tto 
judgment-debtor, in consequence of which the 
sale was, on the l7th of May 1897, stayed "pend- 
tng the decision <4 the suit." A dwree svas given 
in favour of the son on the 2od of August 1897; 


but tliis was reversed in appi-.i! on the 9tli of I chru- 
ary 1898, and the son’s suit was disimssid. But 
there was a further appeal to Uie High i-oiirl, whirli, 
on the 29di June I'XH). set .aside the decicc o il.c 
lower appellate Court and remanded the recor.I for 
trial on tiic merits. Finally the decree of the 2nd 
Auguftt \&>7, was reversed and the soi/s suit was 
di missed on the 29ih of March 1901. On the lltli 
of May 1901 the d-trec holder presented an appli- 
cation praj-ing the Court to take up and proceed with 
the application wliich had Ikcii stayed by the order 
of the 17ih May. 1897. Held, tliat Ume bc^ to 

run against the decree-holder from the 9th Febr^ry 
1898 but inasmuch as by the action of tlie t 
execution of the decree liad been from time to ume 
suspeiKkd, the only periods which could be counted 

against the decree-holder were . 

F^ruary 1898 to the 29th of June 1900. and again 
from the 29th of March 1901 to the lUh of May 
1901. The.se periods together not amounting to *ree 
years, the decree-holder’s apph«twn of ihc Uth of 

May 1901 was within time. (1903) A.W.M. 2 
=26 A. 140. 

16. Revival of suit. 

Art. 181 — File of suit ordered to be pnt tit 
presence of plaintiff — No notice to plaintiff — Suit 
callal for hearing in plaintiff’s absence— Dismissaf 
for default— Held, case was covered by S. 151, 
Civil P. C.. and Art. 181 and not Art 16^. 
tatioii Act applied. A.I.R. 1935 Pesh. 186—160 
Ind. Cas. 457. 

Art. 181— Revival of suit— Hindu Rever- 
sioner. 

An application by a Hindu reversioner to continue 
a .suit instituted by a nearer reversioner smM de- 
rea 5 e<l is governed by Art. 181; if the suit had hem 
treated as abated the application must ^ 
within three years of the order. (1912) JJ-W.N. 

• 105 doubted. 25 M.L.T. 116=(1918) M.W.N. 
888=9 L.W. 166=49 Ind. Cas. 268. 

Art 181 — Revival of suit — Inherent power 

An application to the Court to restore a smt in 
the exenrise of Hs anherent power i9 covered by 
Art.. 181 of the Limitation Act. 5 O.L.J. 2:>y= 
47 Ind. Cas. 137. 

17. Starting point of Umitation. 

See also NOTES 4 TO 10, 13 AND 15. 

—Art 181— Starting point— Dianussal of second: 

und« O 41. r’^1, c. p. Cod.^Ti.n.. 
if extended. 

Where a second appeal is summarily dismissed un- 
der O. 41, R. U, C. P. Code, it cannot be taken 
into account in computing the time under Art. 181 
of the Limitation Act. (1946)* A.W.R. (H.C.) 
591=1946 A.L.W. 587. 

-Art. 181 — Two separate suit»— One for pos- 
session and the other for mesne profits— Suite not 
consolidated but evidence in one treated as evident 
in other— Possession and mesne profits decreed in 
first suit — Other suit dismissed — Defendant appeal- 
ing against first : . . . . . tii • 

Held mesne profits could not be granted— Plain- 
tiff applying to set aside decree in swnd suit-C^rt 
has power under S. 151 to set aside decree-PIamtiff 
had no right t® apply until decision of Appellate 
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Court from which date time began to run A 

I. R- 1934 Nag. 234=31 N.L.R. 53=152 Ind! 
Cas. 211. 

. Art. 181— Starting point. 

As soon as right of possession to land is distur- 
bed, right tn apply accrues under Art. 181. 

So long as lie is in possession it does not matter 
lo liini what orders of excess sales or excess deli- 
veries arc pas-e<i behind his back. 123 Ind Cas 
24=1929 M.W.N. 811=A.I.R. 1930 Mad. 12. 


■—Art. 181— An application falling within Art. 
181 must be niadc within three years commencing 
from the date when the right to apply accrues, that 
IS from the date on which the relief which the ao- 

to him. 122 Ind. Cas 
392=24 S.L.R. 132=A.I.R. 1930 Sind 180. 

- Art. 181— Application for execution made 
beyond time. Application to be regarded as appli- 
cation for extension of time governed by Art. 181. 

The period, of limitation begins to run at the latest 
on the last date fixed in the original decree for 
payment. 43 Bom. 689, Foil. A.I.R. 1929 
Rang. 304. 


■; Art. 181 — -After passing a preliminary decreet 
m mortgage suit the Court appointed a Receiver to 
sell the mortgaged properties. The proceedings of 
the Receiver were slow and the deed of conveyances 
were not executed till long after the settlement of 
the terms of the '^alc in favour of the mortgagee 
decree-holder, 


Held, application for balance was net barred by 
Art. 181. Time did not begin to run till the deed 
of conveyance had been executed. The appointment 
of Receiver though uniKua! is perfectly legal. 79 
Ind. Cas. 85=21 A.L.T. 37=4 L.R.A. (Civ.) 73 
=A.I.R. 1923 All. 203. 

Art. 182. 

See also (I) C. P. CODE, S. 48. 

(2) LIMITATION ACT. S. 7 AND ART. 
181, 

(3y OUDH RENT ACT, 1886, S. 145. 


Synopsis . 

1. Applicability and scope. 

2. Clause (1)— Date of decree. 

3. Clause (2). 

4. Clause (3) — Review of judgment. 

5 . Clause (4) . 

_ 6. Clause (5) — Application “in accordance 
with law”. 

7. Clause (5)— “Final order". 

8. Clause (5) and Explanation II— “Proper 

Court”. ^ 

9. Clause (5) — Step-in-aid. 

10. Clause (6) — Refund. 

11. Clause (7), 

12. Explanation I. 

13. Continuation or revival of application. 

14. Execution against surety. 

15. Interpretation. 

16. Res judicata. 

17. Restitution. 

18. Saving of time. 

19. Starting point of limitatiem. 

20. Miscellraebus. I’ ' 


1. Applicability and scope. 

(a) Art. 182. 

(b) Art. 182 and S. 48, C. P. Code 

(c) Arts. 182 and 180. 

(d) Arts. 182 and 181. 

(e) Arts. 182 and 183. 

(f) Decree transferred for execution to another 
Court. 


1. (a) Applicability and scope — Art. 182. 

—Art. 182 — Applicability — Enforcement of 
award under Co-operative Societies Act. 

R. 18 (h) of the Rules framed under S. 48 of the 
Co-operaiive Societies Act gives the status of a de- 
cree to an award of the arbitrator for purposes of 
enforcement. Therefore an application for enforce- 
ment of the award is governed by Art. 182 of the 
Limitation Act read with S. 48, C. P. Code. 48 
P.L.R. 538=A.I.R. 1947 Lah. 269. 


Art. 182 — Award under Co-operative Soae- 

ties Act — Execution. 

Am amrd tinder the Co-operative Societies Act 
filed m Civil Cciurt under R. 15 (7) (c) as framed 
under the Co-operative Societies Act, by Madras 
Government — Execution of award: 

Held, that for the purpose of limitation the Arti 
cle applicable is Art. 182 and not Art. 181. 51 

M.L.W, 189=(1940) 1 M.L.J, 268=(1940) M. 
W. N. 147=A.I.R. 1940 Mad. 635=I.L.R. (1940) 
Mad. 649=191 Ind. Cas. 226. 

Ovemijing-I.L.R. 1937 Mad. 49S=A.I.R. 
1937 Mad. 31 = 167 Ind. Cas. 223. 

—Art. 182 — Award — Enforcement 
.Award by Registrar of Ooperative Societies— 
Enforement of award by Civil Court other than 
High Court; 

Held, that fo»- the purposes of limitation, the 
article applicable is Art. 182. A.I.R. 1939 Mad. 
304=49 M.L.W. 143=(1939) 1 M.L.J. 695= 
r)939) M.W.N. 397=185 Ind. C:as. 230. 

Art. 182 — ^Application for deciding legal 

representatives. 


The word 'representative’ in Art. 182, Explanation 
2 does not cover transferee pendente lite. 

An application to have the question of legal re- 
pre.sentatives decided is not governed by Art. 182. 
It may be filed at any time before the right to have 
partition effected by the Collector lapses. It is an 
interlocutory matter to be decided before such pro- 
ceedings start or while they are pending. I.L.R. 
(1944) Nag. 8SZ=A.I.R. 1945 Nag. 86. 

Art. 182 — Execution of decrees — Santhal 

Parganas Justice Regulation, 1893. 

One year’s limitation for execution of decrees pres- 
cribed by R. 35, made under S. 27 Santhal Par- 
ganas Justice Reg. 1893, is obviously inconsistent 
with Art. 182. Limitation Act which relates to the 
execution of decrees and hence R. 35. to that ex- 
tent is ultra vires and has no binding effect up<»i 
the Court. A.I.R. 1936 Pat. 104=17 P.L.T. 57 
=15 Pat. 356=2 B.R. 286=160 Ind. Cas. 1096. 

Art. 182 — Application tmder S. 70 (2), 

Madras Hindu Religious Endowments Act. 

An application under S. 70 (2)' of the Madras 
Hindu Religious Endowments Act to recover a de- 
mand for contribution made by the President of the 
Religious Endowment Board is governed for pur- 
poses of limitation by Art. 182. 68 M.L.J. 200 
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=41 M.L.W. 264s=(1935) M.W.N. 142=A.I.R. 
1935 Mad. 217=58 M. 760=156 Ind. Ois. 747. 

Art. 182— Respondent dying before decree 

appealed against— Legal representatives not jmplead' 
ed — Decree does not become invalid if tn® 
of appeal is such that it can be proceeded with with- 
out legal representative. Such a decree, provided it 
be not barred under Art. 182, is executable. A. 

I. R. 1933 Mad, 218=145 Ind. Cas. 765. 

Art. 182— Application for execution. 

Application under C. P. Code, O. 21, ^0 (2) 

is not one for execution within Art, 182. 122 Ind. 
Cas, 392=24 S.L.R. 132=A.I.R. 1930 Sind 180. 

Art. 182— Defendant to elect- No time fixed 

for election — Plaintiff’s application putting defen- 
dant to election must be within 3 years. 

Where in a partition suit the decree gave a choice 
to an alienee to insist on full or half payment, be- 
fore delivering up properties proportionally and did 
not fix any time within which the plaintiff should 
put the alienee to the election. 

Held, that Art. 182 applied and the application 
by the plaintiff putting the alienee to the election 
filed more than three years after an order dismissing 
a previous defective application, was barred. 32 
Bom. L.R. 427=A.I.R. 1930 Bom. 503. 

Art. 182 — Decree not directing sale cf mort- 
gaged property in case of default by mortgagor to 
pay — Decree should be treated as under S. 375, 
Act 14 of 1882, and not under S. 92, T. P. Act 
and Art. 182 will apply. 

Cerrain persons instituted a suit for redempUon of 
a certain mortgage against A and 5*. At that time, 
the procedure in respect of mortg^e suits was 
governed by the provisions of certain sections of the 
Transfer of Property Act. The parties entered into 
an amicable arrangement and a decree was passed 
giving effect to the terms of that arrangement . .The 
decree stated that if the plaintiffs, who represented 
the mortgagors paid a certain sum at any time to the 
defendants, the representatives of the mortgagees, 
the defendants, were to restore to them the pi^es- 
sion of the mortgaged property. A was thai a minor. 
He was not a party to the compromise. The same A 
claiming that he was the representative of one of the 
•mortgagors in 1926. applied to pay the money into 
■Court and to redeem the property as agamst S. 

Held that the decree a.s it failed to give the mort- 
gagee ^thority to sell the property was not a decree 
tinder S. 92. T, P. Act, and ^ 

treated as a decree under S- 375v Act 14, ^ 1882, 
and so it was governed for the purpose of hmta- 
tion by Art. 182. 110 Ind. Cas. 77=3 Luck. 578= 
S O.W.N. 364=A.I.U. 1928 Oudh 286. 

-^-Arts. 182 and 181— Applications for cnior- 
ing final decree for sale in mortgage suits are app^ 
cations for execution and are governed by Art. 182 
and not by Art. 181. 102 Ind. Cas. 811=6 Pat. 780 
=8 P.L.T. 379=A.I.R. 1927 Pat. 215. 

Art. 182—ApplicabUity of— Mortgage decree 

—Execution — Liinitntion. 

For an application for execution of a decree for a 
sale in a mortgage suit, limitation runs frxn tlir date 
of the order al^lute. 18 Ind. Cas. 10 (Mad.). 
.—Art. 182— Applicability — Application under 
C. P. Code. O. 34, R. 6. 

An application for an order under O. 34, R. 6, C. 
P. Code must be treated as an appUcaticn in exe- 


culion jiroi^'cedings to which Art. 182 t f jiic Limita- 
tion Act would apply. 10 Ind. Cas. 21 (Oiulh.) 

Art. 182 — Order of contribution — Enforce- 
ment. 

That the making of an order of contribution is not 
ct)ntroilc<I by any rule of Umilalion does rot lead to 
the conclusion that the enforcement cf the jame order 
is equally not so controlled. Steps taken for the en- 
forcement of (he order are controlled by the genera! 
law of limitation. 93 Ind. Cas. 631=1 Lurk. 153= 
13 O.L.J. 43=3 O.W.N. 237=A.I.R. 1926 Oudh 
289. 

Art. 182 — Non-payment within time being 

not penalised ordinary limitation applies. 

A decree was silent as to the effect of non-payment 
of the decrocal amount within the time limited. 

Held, the decree-holder is entitled to enforce his 
decree at any time within the period of limitation 
prescribed for execution of decree in Art. 182 of Sch. 
I to the Limitation Act notwithstanding the fact 
amount was deposited after the fixed time 19 Ind. 
Cas. 856; 14 All. 350. Foil. 76 Ind. Cas. 144= 
A.I.R. 1904 Uh. 635. 

—Art. 182 — An application for the ascertain- 
ment of me.'^ne profits is one in execution and is not 
a proceeding in coniinuation of the suit, and there- 
fore comes under Art. 182. 37 Mad. 1^; 24 Bom. 
149. Foil.; 19 Cal. 132 (F.B.)h 25 All. 385 ; 26 
All. 623 and 40 All. 211, Not foil. 61 Ind. C:as. 
448=45 Bom. 819=23 Bom. L.R. 263=A.I.R. 1921 
Bom. 404. 

——Art. 182 — Applicability — Application under 

O. 21, R. 32, C. P. Code. 

An application to a (2ourt to exercise its power 
under O. 21. R. 32 of the C. P. Code is an appli- 
cation for the execution of a decree and as regards 
limitation, is governed by Art. 182 of the Limitation 
Act. 5 Bur.L.T. 116=6 L.B.R. 85=15 Ind. Cas. 
945. 

Art. 182 — Applicability of — • Declaratory 

decree . 

A lien or judicial hypotheca created by a declaratory 
decree does not cease to exist because an application 
for execution of the decree has not been made in 
accordance with Art. 179. 108 P.W.R. 1913=181 
P L.R. 1913=109 P.R. 1913=19 Ind. Cas. 481. 

Art. 182 — Applicability of — Decree for re- 
demption — No time for payment fixed. 

The limitation for execution of a decree for re- 
demption which does not provide any period for 
pa>'ment of the mortgage amount is governed by 
Art. 182, Limitation Act. 44 P.L.R. 1913=53 P 
W.R. 1913=68 P.R. 1913=18 Ind. Cas. 48. 

- Art. 182— Applicability — Mesne profits for 
particular year — Limitation. 

An execution application otherwise In time, will 
not be barred, merely because the claim under the 
decree for mesne profits for a particular year is 
more than tlifee years from the date of the appli- 
cation; the starting point for limitation is the date 
of the decree. (1911) 2 M.W.N. 258=12 Ind. Caa. 
272. 

Art, 182 — Applicability of — Mortgage dec- 
ree— Preliminary decree — Order absolute — T. 

P. Act, S. 88. 

The powers by which a preliminary decree under 
S. 88 of the T. P. Act is to be made absolute is 
by way of execution . The preliminary decree passed 
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undtT S. 88, T. P. A'-t is executable. To obtain 
an order absolute under S. 89. T. P. Act steps have 
to be taken in execution. A-t. 182 of the Limi- 
tation Act (1908) governs such applications. There 
is a /: esh -larting point given to the decree-holder 
after tfie prelinhnaiy decree ripens into a final 
decree. 39 Mad 5-H=17 M.L.T. 424=29 Ind. Cas. 
237. 

Art , 182 — Applicability — Mortgage — Prelimi- 
nary decree against joint mortgagors — Ex parte 
decree against one defendant set aside on applica- 
tion — Fresh decree — Application for order absolute 
-—imitation — Order on prior application — When rts 
judicata. 


A mortgagee obtained a decree against his mort- 
A # 6" was ex parte on 25— 8— 1900 

and it was made absolute on 21—12—1901. 5* applied 
and got idie cx f'ctrte decree as against her set aside, 
but on 8— 1902 a decree was also made against 

her which was confinned on appeal on 16 — 11—1914. 
The decree-holder applied for an order absolute and 
for an order for sale on 15—12—1905. but his appli- 
cation was granted only as again.<;t S. The decree- 
holder again applied on 21—12—1905 for execution 
by way of sale against all the defendants. Held, 
that the execution was not barred. The earlier 
decree of 1900 having been treated by the Court 
and the parties as a mere step towards granting the 
relief, the latter decree of 1904 which completed it, 
gave for the first time to the respondeni decree- 
holder a right to joint execution. Under Art. 179 
of the Limitation Act, 1877 time began to run from 
27 — 11 — 1905 when the order absolute was made on 


the decree on 1904. 

The dismissal of the prior application of 15 — 2 — 
1905 did not operate as r^s judicata to the appli- 
cation of 21 — 12 — 1905, the latter being based on an 
order absolute which was different from and later 
than the prior order. 

It might have been more in accordance with strict 
procedure if the Cotirt had set aside the whole judg- 
ment on the application of S. and has proceeded 
to retry the case against all the defendants. The 
irregularity however had worked no wrong and was 
of no consequence. 33 All. 264=15 (T W N 370= 
8 A.L.J. 332=13 C.L.J. 351=9 M.L.T. 380 
=13 Bom.L.R. 367=4 Bur.L.T. 121=21 M.L.T. 
n40=(1911) 2 M.W.N. 177=38 I. A. 37=9 Ind. 
Cas, 975 (PC). 

[On appeal from 29 All. 623=4 A.L.J. 552=27 
A.W.N. 2041. 

Art. 182 — Transfer of Property Act, Ss. 88, 

89-— Order for sale without order absolute— Appli- 
cation for order absolute more than three years 
afterwards. 


Where an order for sale is passed without a pre- 
vious order absolute for sale, and the appUcadoo 
for sale was afterwards dismissed owing to failure 
to pay the expenses, and the decree-holder applied 
more than three years afterwards for an order 
absolute.— Hc/d, that the order for sale tnust be 
taken to be an order absolute for sa!^ as well as an 
order directing certain further steps in execution, 
and that hence he could not apply now for an order 
absolute. His present application was hence an 
application for execution and hence barred under 


Art. 178. (1901). 24 M. 69S. 

—Art. 182 — Applicability of — C. P. Code, Sch. 
3. Para. 11 (3). 

The protection extended to a decree-holder by 


para. II, (3), Sch. Ill applies, both to the limita- 
tion of 12 years referred to in S. 48 of the Code 
of 1908 and to the limitation of 3 years provided by 
.^rt. 182 of the Limitation Act of 1908. 13 O.C. 
303=8 Ind. Cas. 377. 

— Art . 182 — Decree granting an injunction— 
C .P. Code, S. 260. 

Article 179 does not apply to an application asking 
the Court to enforce a decree granting an injunction 
to abstain from some particular act. All that the 
Court has to see is whether the party bound by the 
decree has had an opportunity of ob^ing the decree 
or injunction and has wilfully failed to obey it. 23 
A. 405, foil. 3 A.L.J. 836=1906 A.W.N. 10=28 
A. 300. 

Art. 182 — Redemption decree — Money made 

payable within 6 months. 

Notwithstanding that time is granted to a mort- 
gagor for payment, a decree for redemption should 
be taken to be executable from the passing of the 
decree and consequently is governed by Art. 179. 24 
A. 300, doubted. (1904) 28 M. 211. 

^Arts. 182, (179)— Bengal Tenancy Act (7 of 

1885), Sch. 3, Art. 1 — Application for execution 
of decree for rent by a co-sharer landlord for a 
sum not above Rs. 500 in value. 

An application for execution of a decree for a sum 
not above Rs. 500 in value got by one of two or 
more joint landlords for his share of the rent is not 
governed by the special rule of limitation laid down 
in Art. 6 of Sch. Ill of the Bengal Tenancy Act, but 
by the general law of limitation namely, Art. 179 of 
the Limitation Act (O.A.). (1901) 5 C.W.N. 763 
=29 Cal. 54. 

—Art, 182 — Attachment of decree— Application 
for execution of attached decree— Decree 1907— 
Application 1909. 

It is the Limitation Act that is in force on the date 
of an application that will govern it. 12 A.L.J. 1006 
=25 Ind. Cas. 738. 

1. (b) Applicability and scope — Art. 182 

and S. 48, C. P. Code. 

Art. 182 and C. P. Code, S. 48 — Art. 182 

only applies in cases which are not covered by S.. 
48, Civil P. Code. A.I.R. 1944 Lah. 68=46 P. 
L.R. 24=212 Ind. Cas. 228. 

Art. 182 and S. 48, C. P. Code — Analogy 

between. 

There is no analogy between Art. 182 and S. 
48, Civil P. (36de. Article 182 expressly states 
that all applications that fall under S. CivU 
P. Code, are excluded from its operation. A.I.R. 
1941 Mad. 477=53 M.L.W. 284=1941 M.W.N. 
292=(1941), 1 M.L.J. 365=199 Ind. Cas. 812. 

Art. 182 and C. P. Code, S. 48— Relative 

Scope. 

Article 182, Limitation Act expressly leaves S. 
48, Civil P. Code, untouched. Article 183, is ex- 
pressly limited to. applications for execution not 
provided for by Art. 183 or by S. 48, Gvil P. 
Code. A.I.R. 1940 Mad. 127=51 M.L.W. 173= 
(1940) M.W.N. 181=(1940) 1 M.L.J. 235=I.L. 
R. (1940) Mad. 349=187 Ind. Cas. 176 (F.B.). 

Art. 182 and C. P. Code, S. 48— Relative 

Scope. 

Section 48 Gvil P. Cbde controls Art. 182 
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V 




Limitation Act. A.I.R. 1939 Nag. 245—1939 N.L. 
J. 387=1. L.R. (1939) Nag. 559=184 It-l. Las. 72. 

Art. 182 and C. P. Cod*. S. 4^Art. 182 

shonld not be invoked in determining starting point for 
limitation under S. 48, Civil P. Code. A.I.R. 
1939 Pat. 607=18 Pat. 395=20 P.L.T. 932=6 
B.R. 172 (2)=185 Ind. Cas. 373 (2). 

—Art. 182 and C. P. Code, S. 4»— AppUcabi- 
Uty of S. 48, Gvil P. Code and Art. IW. indi- 
cated. A.I.R. 1932 Oudh 220=9 O.W.N. 430= 
138 Ind. Cas. 149. 

—Art. 182 — Construction of— C. P. Code, S. 
48. 

The fresh periods obtainable under Art. 182 are 
controlled by S. 48, C. P. Code. iV got a compro- 
mise decree in 1884 by which the amount was pay- 
able in instalments and on default N was to get posses- 
sion of a share of a property P. Default was made 
in 1892, application for possession was made in 1898 
and the judgment-debtor died in 1902 and his minor 
sons, through next friend applied to be brought on 
record but their application as well as that of N 
to execute the decree were struck off. In 1909 one 
of the sons attained majority wid a fresh appU- 
cation was made. M^ld, the application was barred 
by S. 48. C. P. Code. 39 Bom. 256=17 Bom.L. 
178=28 Ind. Cas. 478. 


applying to be put in pos«;es' ion of Uis prop-rty, 
while from another point of view he is ilic derre.- 
holdcr claiming to have his decree fully s;i!isli«-d b, 
having so to speak, the proceeds of the dicrcc made-. 
ovcr% him. A.I.R. 1926 Cal. 798 (K.IM; 4L 
All. 479: 35 Bom. 452; 28 Ma<l. 87 ajid (.al. 
737 Foil. 103 Ind. Cas. 335=A.I.R. 1927 Nag 

1 . (d) Applicability and scope— Arts. 182 

and 181 . 

•Arts. 182 and 181 — Applicability— Criterion 


R. 


1, (c) AppUcability and acopfr— Arts. 182 

and 180. 


The criterion for determining whether Art iK or 
\rt 181 applies (o a particular application is to 
ascertain whether any one of the six joints of time 
vnccificld in G. 3 of Art. 182 is applicalile to it . 
.^7 L.W. 493=(1944 ) 2 M.L.J. 192=1041 M- 
N' 606=A.I.R. 1944 Mad. 561=1. L.R. (1945) 
Mad. 80=216 Ind. Cas. 325 (F.B.). ^ . 

Overruling — A.I.R. 1924 Mad. 210 — 79 Ind. 

Cas. 779. 

Arts. 182 and 181— The true criterion in 

determining whether Art. 182 or 181 applies to a 
particular application is to ascertain wl^ther any one 
of the MX points of time specified m Cl. 3 of Art. 
182 is appHcable to it and if none of them is appli- 
cable it is only then that Art. 181 will apply. A. 

1 R. 1939 Mad. 441=(1939) M.W.N. 30D=tlW9) 

2 M.L.J. 271=49 MX.W. 483=189 Ind. Gis. 
348. 

•Arts. 182 and 181— Art. 182 applicable— No 


•Arts. 182, 180— Execution proceeding by 

decree-holder— Court ordering judgment-debtor’s 
land to be leased to decree-holder for 15 years in full 
satbfaction of decree— -On default execution filed, 

on September 30. 1935— Mutation of lease entered and 
attested on December 29. 1937— Neither judgment- 
debtor nor any one representing Court present— 
May 30 1939. lease certificate drawn up and signed 
by Judge— Application by decree-holder on Novem- 
ber 11, 1940 for possession of l«s^ land— Article 
180 and 182 held inapplicable. A.I.R. 1942 Pesh. 
87=204 Ind. Cas. 66. 

—Arts. 182 and 180— An application for posses- 
sion by an auction-purchaser whether he j^s a decree- 
holder or stranger is governed by Art. "Ot 

by Ar^. 182. A.I.R. 1941 Pesh. 10=193 Ind. 

Cas. 337. 

^Arts. 182 and 180— As Art. 180 applies to an 

application for possession by a decree-holder-pur- 
chiuer the residuary Art. 181 does not apply. 
Nor can the application for delivery be tegawed as 
in ipolidtion for execution. So Art. 182 cannot 
apply. (1935) M.W.N. 926=42 M.L.V/ ^5= 
A.I.R. 1935 Mad. 803=58 M. 893=69 M.L.J. 
821=159 Ind. Cas. 279 (F.B.). 

Arts. 182 and 180— C. P. Code, O. 21, R. 

9S— Decree-holder, auction-purchaser — Application 
under the rule is governed by Art. 182. 

An order on an application under O. 21, R. 95, 
by an auclion-purcha^ who is also decree-holder, is 
an order under S. 47, C. P. Code. The applica- 
tion is governed by the limitaUon laid down in Art. 
182 and not by Art. 180. 

Where the auction-purchaser is the decree-holder 
himself and he preseiHS an application for possession, 
he occupies theron, in reality, a dual position. He 
Is. from one point of view the auction -purchaser 


question of applicability of Art. 181 
Where the case is clearly covered by Art, 182, 
Limitation Act, the question of applying the resi- 
duary Art. 181 does not arise. 1941 O.W.N. 1232 
=1941 A.W.R. 1057=1941 R.D. 1036=A.I.R. 
1942 Oudh 139=197 Ind. Clas. 12. 

Arts. 182 and 181 — Decree for khas possession 

of land by ejecting defendant — Defendant allowed 
one month’s time to vacate— Appeal by defendant 
rejected — Execution application — Limitation, whe- 
ther runs from date of rejecting appeal or from 
one rnonth after such rejection — Article applicable. 

Plaintiff obtained a decree in the following terms: 
“The plaintiff's title to the land mentioned in the 
schedule above is hereby declared and the plaintiff 
will get kluss possess!^ by evicting the defendants. 
The defendants are allowed one month’s time to 
vacaic the land."’ The defendants appealed but the 
appeal rejected, court-fees not being paid. 

The pl.Tintlff then applied for execution of the decree 
and contended that the period of limitation should 
he comimtcd from one month after the order of the 
Appellate (jourt rejecting the appeal, on the ground 
that that order itself amounted to a decree, and this 
being the case, this decree embodied all Uie terms and 
conditions of the decree of the first Court; 

Held, that part of the first Court's decree which 
embodied the concession must be deemed to have ceased 
to operate after the expiry of a month from the 
date of the decree. The decree of the Appellate 
Court was actually executable on that date arid hence 
no exemption of one month could be claimed. The 
article applicable was Art. 182, Limitation Act and 
not Art. 181. A.I.R. 1937 Cal. 728=41 C.W.N 
128S=I.L.R. (1938) 1 Cal. 171=175 Ind. Cas. 555. 

I ’‘Artg. 182 and 181— An application far leave 
to execute a decree against a partner under O. 21, 
R. 50 (2) Gvil P. C., falls under Art 182 and 
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not under Art. 181. A.I.R. 1936 Sind 138=30 S. 
L. R. 8S'=164 Ind. Cas. 1011. 

Arts. 182 and 181 — Application for execution 

— Article applicable. 

An application for execution of a decree is go* 
verned by .Art. 182. Limitation Act and not by Art. 
181. A.I.R, 1935 Pesh. 129=158 Ind. Cas. 517. 

— Art. 182 — W'herc tliere is a decree for posses* 
sion on tlie pa\inent of a sum on a future date, the 
provisions of Art. 182 can have no application. A. 
T. R. 1038 Bom. 367=40 Bom. L.R. 512=1. L.R. 
(10.^8) Rom. 649=177 Ind. Cas. 499. 

Arts. 182 and 181 — Where a decree is not 

immediately executable and the right to apply for 
execution depends upon the fulfilment of certain con- 
tingencies provided for in the decree. Art. 182, is 
clearly inapplicable, and the only article governing 
the execution is the residuary Art. 181. (1931) A. 

L. J. 3I9=A.T.R. 1931 All. 326=131 Ind. C:as. 
559 . 

Arts. 182 and 181 — Decree for possession on 

condition of pajrment. 

Decree for possession on condition of payment of 
money’ to judgment-debtor — Application for execution 
of such decree is governed by Art. 182 and not by 
Art. 181— Starting point is date of decree and not the 
date of payment by decree-holder. A.I.R. 1931 
Nag. 54=26 N. L.R. 353=130 Ind. (ias. 148. 

Arts. 182 and 181 — Applicability — Giving time 

by the decree-holder to the judgment-debtor does 
not take an execution application out of Art. 182. 

Article 182 is the article framed for an application 
for execution of a decree. Article 181 c^d 
brought into play only wiicn there are definite cir- 
cumstances which would make Art. 182 inapplicable. 
Those circumstances should not and cannot include 
an alleged fact that the judgment-debtor had been 
given time out of (Tourt without any record or that 
fact being plac-'d '>n the proceedings. 

A decree-holder made an application for execution. 
Before the date fixed for sale, the decree-holder made 
another application to the Court stating that he had) 
given the judgment-debtor six month’s time, that his 
application may be struck off and the judgment- 
debtor saddled with costs. He ^vas not taken on 
his word and the Court directed that the judgment- 
debtor should appear in order to verify the appli- 
cation. On the day fixed for appearance the judg- 
ment-debtor did not appear and Court struck off 
the application. More than three years after this an 
application for execution was again made. It sw 
attempted to prove the oral agreement granting six 
months’ time to bring the case within the purview 
of Art. 181. 

Held, that the only article that could apply to the 
subsequent application was Art. 182 and not 181. 114 
Ind. Clas. 894=A.I.R. 1929 All. 606. 

— T’Arts. 182 181 — ^Execution struck off as 

claim being satisfied — Further execution is govern- 
ed by Art. 182. 

Where the case is not one of execution proceed- 
ings being obstriicted or delayed by suits being 
brought to elucidate the rights of the objector or for 
other matters asked and the case is not struck off 
merely because the decree-holder was not by reason 
of litigation in a position to proceed at once, but on 
the footing that his claim has been satisfied. 


182 — X. Applicability and scope. 

Held, the application For execution against other 
properties on the footing that the decree is wholly 
unsatisfied is governed by Art. 182 and not by Art. 
181. 84 Ind. Cas. 983=40 C.L.J. 246=A.I.R. 
1925 Cal. 207. 

Arts. 182 and 181 — Decree not executable. 

Art. 182 (1) contemplates only a decree or order 
made in such a form as to render it capable of being 
enforced in execution; if a further application is 
necessary to make the decree executable then Art. 
181 applies for such further application. 40 M. L. 
J. 1=48 I. A. 17=19 A.L.J. 26=1 Pat. L.T. 
731=59 Ind. Cas. 636 (P.C.). 

[Reversing on appeal 2 Pat. L.W. 199=(1917) 
P.H.C.C. 253=42 Ind. Cas. 666J. 

1. (e) Applicability and scope — 

Arts. 182 and 183. 

■ — Arts. 182 and 183-— Payment order passed by 
the District Judge under S. 164, Companies Actr- 
.Article applicable is Art. 182 and not Art. IW. 
By reason of S. 164, Companies Act, the District 
Judge has the same jurisdiction and the same powers 
Jis the High Cburt. But the District Judge does 
not. for the purposes of Art. 183, Limitation Act, 
by virtue of S. 164, become the High Court. A. 
T. R. 1938 Lah. 368=178 Ind. Cas. 288. 

Arts. 182 and 183— Hindu family — Decree 

against father — Execution against son. 

A person who has obtained a decree against the 
father can proceed at once against the property in 
the hands of his son who is liable under the Hindu 
I^w for the payment of the debt of his deceased 
father and it is no longer necessary to apply Art. 120 
Limitation Act because in such cases either Art. 182 
or Art. IW will directly apply. A.I.R. 1932 
Pat. 261=11 Pat. 445=13 P.L.T. 719=139 Ind. 
Cas. 397. 

■ —Arts. 182 and 183— Decree of Chief Court 
executed by High Court— Limitation for execution 
is governed not by Art. 183 but by Art. 182. 

The object of S. 26, Burma Courts Act (2 of 
1912) is simply and soldy to provide for the execu- 
tion of decrees of the Chief Oxrt by the High Court, 
which succeeded it. It was not intended that a 
decree of the Chief Court should come under a dif- 
ferent law of limitation simply because it was execut- 
ed by the High CJourt. The article applicable there- 
fore to such decrees is Art. 182 and not Art. -183. 
114 Ind. Cas. 674=6 Rang. 566=A.I.R. 1928 
Rang. 317. 

Art. 182— Order of Privy Council. 

Where the preparation of Ae final decree v/es 
purely a ministerial act to enable the order of His 
Majesty-in-Council to be enforced. 

Held, it could not be contended that the execution 
proceedings were not taken in order to enforce the 
order of His Majesty-in-Council. 8 Cal. 218 (F.B.J'J 
20 Cal. 551, FbU. 78 Ind. Cas. 766=3 Pat. 596= 
5 P.L.T. 451=1924 P.H.C.C. 221=2 Pat. L.R. 
(Civ.) 249=A.I.R. 1924 Pat. 576. 

1. (f) Applicatnlity and scop© — Decree 
transferred for execution to another Court. 

Art. 182— Applicability— Decree of Presidency 

Small Ciuse Court transferred for execution to an 
ordinary Court ixx znoffusil. Set C» P* CODE (5 



'2229 




UMITATION ACT (1908), ART. 182—1. Applicability and scope. 


OF 1908), S. 48 AND LIMITATION ACT (9 
OF 1908), ART. 182. (1950) 1 M.L.J. 4J7 

=A.'1.R. 1950 Mad. 504 (F.B.). 

Arts. 182 and 183— Decree of Presidency 

Small Cause Court— Transfer to District Munsif’s 
•Court for execution — Execution application in lat- 
ter Court beyond twelve years from date of decree 
but within three years from last execution — Exe- 
cution, if barred . 

A decree passed by the Pre<idcncy S'm.'ill Cause 
•Court was transferred for execution to District Mun- 
.sifs Court. An application for execution was filed 
in the latter Court beyond 12 years from the date 
nf the decree but within 3 years from the last exc- 
•cution: 

Reid, that the execution was governe*! by Art. 182 
and not by Art. 183 of the Limitation Act and was 
therefore, not barred by limitation under S. 48. Civil 
P. C. 7 C.L.T. 45=8 B.R. 256=23 P L.T. 87= 
A I.R. 1942 Pat. 128=197 Ind. Cas. 627. 

—Art. 182 — Art. 182 continues to govern a de- 
cree of a Presidency Small Cause (Zourt and the 
execution of the decree is not barred On the expiry 
of 12 years from the date of the decree although it 
may be transferred to and may happen to be executed 
by a Court to which S. 48, Civil P. C., applies, 
fwtlon 48 provides a rule of limitation and not of 
procedure. 26 S.L.R. 910=A.I.R. 1932 Sind 116 
=140 Ind. Cas. 702. 

Art. 182 — AppUcabiUty of — Transfer of de- 
cree — C. P. Code, S. 48. 

Although a decree is transferred by the Court 
which passed it 10 another for execution, the control 
of the execution is still in several respects in the 
hands of the former Court. So when a decree of 
the Presidency Small Cause Court is transferred to 
the City Civil Court for execution Art. 182 of the 
Limitation Act and not S. 48. C.P.C. governs the 
■case for purposes of limitation. 36 Mad. 108=21 
M.L.J. 777=10 M.L.T. 75=(1911) 2 M.W.N. 
565=11 Ind. Cas. 635. 


Art. 182— When a decree passed by one Court 
is sent to another Court for execution, the period 
•of limitatron applicable to the execution of the de- 
cree depends on the character of the Court which 
pa&ced the decree, and not on the character of the 
Court executing it. Section 42, Civil P. C.. deals 
simply with the manner of execution and leaves the 
matter of limitation to be governed by the Limitation 
Act. 7 C.L.T. 45=8 B.R. 256=23 P.L.T. 87= 
A.I.R. 1942 Pat. 128=197 Ind. CZas. 627, 


‘Art. 182 — Court passing decree governed b> 
special law of limitation— Decree sent for execu- 
tion where that law is not applicable— Execution 
if governed by special law, 

OhiVrr.— Where the Court which passed a decree i< 
governed by a special law of limitation and the decrei 
IS sent to another Court for execution, where thai 
law i< not applicable, the execution proceedings an 
nevertheless governed by the special law of limitation 
Con^uently. where a decree is barred by time ac 
cording to the law. when it was transferred to thi 
executing Courts the bar cannot be removed on tb 
ground that the decree is not barred according to thi 
law of limiBition in force in the executing Court 
17 P.L.T. 57=2 B.R. 286=A.I.R. 1936 Pat. 1(V 
=15 Pat. 356=160 Ind. Cas. 1096. 


2. Cl. (1) — Date of decree. 

(a) Meaning of. 

(b) Amount left to be determined. 

(c) Decree conditional on payment. 

(d) Ex parte decree. 

(e> Mortgage suit. 

(f) Partition suit. 

(g) Miscellaneous. 

2. (a), Cl. (1) — Date of decreo— Meaning of. 

Art. 182 (1) — “Date of decree” — Meaning of 

— Date of judgment or date on which decree is 
drawn up and signed. 

The phrase “date of decree” in Art. 182 (1), 
Limitation Act. should be construed, with reference 
to O. 20. R. 7, C. P. Code, as the date on which 
the judgment in the suit is pronounced, and not the 
date when the decree following on the judgment is 
actually drawn up and signed. 16 Cut. L.T. 8= 
I.L.R. 1950 Cut. 253=A.I.R. 1950 Orissa. 125 
(F.B.). 

^Art. 182 (1)— Date of decree or judgnjent. 

Limitation for execution of a decree runs from the 
date of the judgment and not from the date on 
which the decree is signed. (1945) 24 Pat 421. 

, Art. _ 182 ( 1 )— Date of judgment. 

Limitation for execution of decree under Art. 182 
runs from the date of judgment which is also date 
of decree. A.I.R. 1942 Oudh 139=1941 O.W N 
1232=1941 R.D. 1036=1941 A.W.R. 1057=197 
Ind. Cas. 12. 

Art. 182 (1) — Date of decree — Meaning of. 

The date of decree in Art. 182 (I) of the Limi- 
tation Act means the date when the judgment was 
pronounced and not the date when the decree is 
actually signed by the presiding Officer of the Court. 
The time between the date of delivery of judgment 
and the signing of the decree cannot be deducted 
in computing the period. S Pat. L.J. 490=1 Pat. 

L. T. 394=57 Ind. Cas. 531. 

Art. 182 (1) — Date of decree sought to be 

executed . 

Article 182, Q, ( 1 ) refers to the dale of the de- 
cree or order that is sought to be executed. (1933) 

M. W.N. 23=37 M.L.W. 180=64 M.L.J. 251= 
A.I.R. 1938 Mad. 315=56 M. 458=148 Ind. Cas. 
58. 

—Art. 182, Cl. (1) — Date of decree — Step-in-aid 
—Payment of Court-fee to complete decree. 

The date of the decree for purposes of article 182 
must be taken to be the date of the judgment what- 
ever the date on which a decree may be stamp^. 
The payment of the (Zourt-Fee for the decree is not 
a step in of execution. 17 C.W.N. 959=19 
Ind. Cas. 410. 

2. (b). Cl. (1)— Date of decree — Amount left 

to be determine. 

A rt. 182 (1)— Date of the decre^-Final de- 
cree for megne profits in suit for possession — Order 
determining amount of profits — Direction to post- 
pone drawing up decree till payment of Court-fee 
—Limitation for execution — Starting point— C, P. 
Code, S. 2 (2). 

Where the matter in ocmtroversy between tb« 
parties, in proceedings for a final decree in a suit for 


UMITATION ACT {1908), ART. 


182 


CL (1) — Date of decree. 
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po'session and mesne profits is the amount of mesne 
profits and the Q>urc finally determines the amount 
of mesne profiU pi.j-able to the plaintiff, the date of 
the order ascertaining the amount of mesne profits 
is the date of the final decree for purposes of execu- 
tion under Art. 182, Limitation Act. The fact the 
drawing tip of the d.-crce is poftponed until tlie court* 
fee is ptiid, does not extend the period to the date 
of the fomud dr.iwing up of the decree upon pay- 
ment of the court-fee, when nothing mote remains 
to be decided by ihe Court, and the order determin- 
ing the mesne profits is the decree as rxiniemplated 
bv S. 2 (2>. C. P. Code. 27 I. A. 209; 7 Pat. 
491 ; 21 Pat. 366; 1 P.L.J. 359; 5 P.L.J. 490, foil. ; 
l.L.R. (1938) All. 848, not foU. 29 Pat. 600=A. 
I. R. 1950 Pat. 524. 

Art. 182 (1) — Date of decreo—After prelimi- 
nary decree, Commissioner appointed to ascertain 
mesne profits— On January 6, 1936, Court icccpt- 
ing report and ordering drawing up of final de 
cree and also observing that decree should not be 
prepared until deficit court-fee was paid— Decree 
drawn up on January 30, 1939 and signed on Feb- 
ruary 11, 1939. 

After the preliminary decree had been passed, a 
Commis>ioner was appointed by the Court to ascer- 
tain the mesne profits. The Commissioner submit- 
ted his report which was accepted by the Court on 
January 6, l93<'i. and :he Court passed the following 
order on that (late; “The Commissioner’s report is 
put up. Let final decree be prepared in terms of the 
Commissioner’s report. The plaintiff shall get costs 
on ex parte scale and Pleader’s fee Rs. 214 per cent. 
No decree .shall be prepared unless deficit court-fees 
arc filed.” The deficit court-fee was filed on Decem- 
ber. 1, 19.38. The decree was actually drawn up on 
January 30, 1939, and was signed on February 11, ' 

1939. Th/* application for execution was filed on 
January, 17. 19^; 

Held, (i) that limitation under Art. 182. Limitation 
Act, must be computed from the date of the decree 
and the date of the decree tmder O. 20, R. 7, Ciyil 
P. C. was the date of the judgment. January 6, 
1936 must be taken to be the date of the decree, since 
on that date the fin^ adjudication between ihe parties 
regarding tHe amount of mesne profits was given; 

(it) tiiat the matter in controversy was the 
amount of mesne profits. It was finally deter- 
mined on January 6, 1936. The question of court- 
fee payable was a matter of mere calculation. No 
further adjudication was necessary. The order of 
January, 6, 1936, was, therefore, final; 

(ifi) that the application which was made by the 
plaintiff on September 10, 1938, for assessment of 
deficit court-fee and preparation of the final decree 
was not a step-in-aid of execution. A.I.R. W2 
Pat. 410=23 P.L.T. 202=8 B.R. 631=21 Pat. 366 
=190 Ind. Cas. 818. 


(1)— Mesne profits — Ascertainment 
of — Startmg pomt. 

In a suit for redemption of a mortgage where 
the decree directs the mesne profits due to the mort- 
gagor to be ascertained in execution time b^ns 
to run when the profits are so ascertained. 25 All 
385. Foil. 40 All. 211=16 A.L.J. 88=43 Ind. Cas. 


—Art. 182 (1) — Date of decree— Ascertainment 
decree amoimt. 

Where a decree for redenq>tioa was passed on a 


certain date, but the judge actually signed the deaee 
more than 6 months after, after the exact sum tO 
be paid in redemption had been ascertained by a 
commissioner specially appointed for that purpose in 
the interval, limitation to execute that part of the 
decree which awards the costs of the defendant pay- 
able by the plaintiff runs from the former date and 
not the latier date. 20 C.W.N. 950=1 Pat.L.J. 359 
=3 Pat. L.W. 102=34 Ind. Cas. 504. 


Art. 182 (1) — “Date of the decree”— Portion 

of amount left unspecified and left to be determined 
—Cause of action, when arises. 

Where a portion only of the amount decreed is 
left to be ascertained in future, limitation for the 
execution of the whole decree runs from tlie date of 
ascertaiiunent . The policy of the Limitation Act is 
to treat a decree as a whole, although only a part 
may be the subject of an appeal, or review or amend- 
ment. Different starting points for portions Cf a 
decree against the .'•ame defendant seem to be con- 
templated only in the case where the decree directs 
payment on different dates. 36 Mad. 104=21 M.L. 
J. 546=10 M.L.T. 69=(1911) 2 M.W.N. 93=10 
Ind. Cas. 552. 

—Art. 182 (1)— ‘Date of decree or order*. 

If something has been left unascertained by the 
decree, without which ascertainment the decree wiU 
not be executable, time rums only from the date of 
such ascertainment, the decree not being a final and 
executable one until that event. (1905) 29 M. 46. 

2. (c) Clause (1) — Date of decree — Decree 

conditional on payment. 


•Arts. 182 and 181 — Decree directing possession 


conditionally on pa 3 nnent — No^ time fixed for 
ment — Application for execution — Starting point. 

When a decree for possession is passed on condition 
of payment of a certain sum by the decree^holder, the 
starting point for limitation for execution of the 
decree is the date of the decree and not date of 
payment by the decree-holder. The decree is one 
that is capable of being executed immediately, as 
the condition of payment is one entirely dep^ent 
upon the will of the decree-holder or bis ability to 
pay. In such a case the decree cannot be s^d to 
be a conditional one or one that is incap^leol 
being executed until a condition is fulfill^ 
decree-holder cannot obtjun extension of hnutabM 
by deferring payment, Limitation runs from the 
date of the decree, whether any time for 
is fixed or not. Tlie only effect ot fixing a t,iw 
for payment is that payment ^cannM be ma^ after 
the date fixed. If no time is fixed, parent 
be made under the terms of ,the d<^ at any hJM 
within the period of limitation, *•«•, 
years of the date of the Afti- 

fore, is governed by Article 502 

clc 181. 24 A. 300, Diss. 26 M. ^ and 23 B . 

Foil, 26 N.L.R. 353=A.I.R. »31 Nag. 54-130 

Ind. C^. 148. 

Art. 182 (D— Starting point. 

When no time is mentioned^ for 
ment and delivery of pMsession in a 
application should be made wi^n thw 
decree. 14 O.C. 100=10 Ind. Cas. 187. 

^Art. 182 (1)— Date of 

tional on payment <rf money — ^Execution 

tion. 
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A decree directed the defendant to surrender the 
!and to plaintiff on his paying a certain sum for 
improvements. An application for execution made 
more than three years from the date of the decree 
was held time-barred. 26 M. 780, foil. (iVlO) M. 
W.N. 391=8 M.L.T. 251=7 Ind Cas. 568. 

Art. 182 (1)— Date of decree— Indefinite de- 
cree — ^Execution — Starting point. 

A decree passed in 1894, directed thai plaintiffs, 
•would be entitled to get possession on payment of 
Rs. 750, in Jeth of any year. Held, that the right 
to apply for execution would accrue only when the 
payment is made and in this case it having been 
made in 1915, the present application was not barred 
by limitation. 1 U.P.L.R. (H.C) 118=17 A.L. 
J. 841=51 Ind. Cas. 576. 

2. (d) Clause (1) — Date of decree — Ex paite 

decree. 

— Art. 182 (1); — Execution of ex parte decree— 
Time taken in attempting to set aside the decree 
cannot be excluded. 

An application for execution of an ex parte decree 
against which no appeal is preferred is governed by 
Art. 182, Q. (p and the time taken by the defend- 
ant in prosecuting his application for setting aside 
the ex parte decree cannot be deducted nor docs 
the limitation begin from the date of the dismissal 
of the application. 68 Ind. Cas. 728=13 N.L.R. 
190=A.I.R. 1922 Nag. 197. 

Art. 182 (1) — Date of decree — Ex parte de- 
cree set aside against some defendants. 

Where an ex pane decree having been passed 
against 3 defendants it was set aside and another 
<lccree passed in favour of one of them, limitation 
for execution against the other 2 defendants runs 
from the date of the first decree. 46 Cal. 25=50 
Ind. Cas. 15. 




orders of the 21st December, 1905, an<l the 27th 
November, 1905, was jo make absolute the <lecree. and 
that an application for the execution on ilie 21st 
December 1905, was not barred by hmitaiiun. l‘X)7 

A. W.N. 204=4 A.L.J. 552=29 A. 623. 

% 

2. (e) Clause (1) — Date of decrc©— 

Mortgage suit. 


-Art. 182 (1) — Mortgage decree — Words "the 


182 (1)— Ex parte decree— Setting aside, 
A decree passed ex parte was fubsequently set 
aside and another passed on its merits. Several 
applications for execuuon were made but no proocr 
application was made within three years from the 
date of the new decree. Held, the subsequent appli- 
cation was held to be time barred and that all pre- 
vious applications under the ex parte decree were 
null and void. 78 P.W.R. 1916=103 P.R. 1916 
—133 P.L.R. 1916=35 Ind. Cas. 110. 

■Art. 182 (1)— Date of decree— Decree ex parte 
• P- Code^ S» lOft-^Decree aside as against 

one of several joint judgment-debtors Decree 

eaued subsequently against exempted party— Exe- 
cution of decree— Limitation. 

A decree for sale on a mortgage was passed 
against several defendants, jointly on the 2Sih of 
August, 1900, and made absolute on the 21st Decem- 
Mr, 1901 ■ As against one defendant howe'er, the 
decree was ex parte and it was set aside as against 
her on appeal on the llth March. 1902 Subsequently 
a decree was passed on the merits against this de- 
fendant, and her appeal was dism ssed by the High 
•Court on the 16th November, 1904. As against this 
defendant the decree was made absolute on the 27ih 
November. 1905. Held, that the erders of the 25th 
August, 1900, and the 16th November. 10C4, between 
theuK operated as one decree for the sale of 
the mortgaged property: that the joint ^ect of the 


date of decree" mean the date of effectiveness of 
the decree — (Obiter). 

Where a mortgage-decree .stated that the projierty 
mortgaged by H should be put up to st.le first, and 
if ihe sale of that property was not sufficient to satis- 
fy the decretal money, the sale of the property mort- 
gaged by F should follow forihwith, » 

H>-ld, that application to proceed against P'-f 
property would be in time if. it was made witliin three 
years of the period since the decree-holder became 
entitled to proceed against, that property. 105 Ind. 
Cas. 545=1 L.C. 543=A.I.R. 1927 Oudh 488. 

Art. 182 (1) — Date of decree — Mortgage suit 

—Time runs only from final decree though preli- 
minary decree is executable. 

Where a compromise decree was passed in a mort- 
gage suit which was itself executable but the decree- 
holder applied subsequently for a final decree wliich 
was pas^ without any objection by the judgment- 
debtor. 

Held, that limitation for an application for exe- 
cution commenced to run only from the date of the 
final dcc^ ntot from the date of the compnsmise 
decree. 121 Ind. Cas. 818=A.I.R. 1930 A. 530. 

Art. 182 (D— Execution of decree — Decree 

conditional on redemption of prior mortgage — 
Limitation. 

\Vhere a decree on a mortgage was passed in 1885 
application for execution thereof was not made till 
18V7 in which year a prior mortgagee got a decree 
to the effect ^at the decree-holder of 1885 cannot 
execute it until the redemption of the prior mort- 
gage and the latter was redeemed in 1910 afer which 
the decree of 1885 was put in execution. Held that 
(he application was time-barred and the redemption 
of the prior mortgage was entirely in the hands of 
the decree-holder. 18 Ind. Cas. 897 (AH). 

— ■ Art. 182 (1)— Date of decree— Mortgage de- 
cree. 

Period of limitation for execufjon of a decree for 
sale in suit on a mortgage, b^ns from the date on 
which dwree nisi for sale is made absolute. 23 M. 
L.J. 67a— 12 M.L.T. 659=17 Ind Cas. 759. 

At. 182— "Date of the decree or order”— 
M^gage decree— Order absolute— SUrting point 
—Transfer of Property Act, Ss 88, 89. 

An application for an order absolute is an appli- 
caUon m execution; and limitation for execution for 
a mortgage decree for sale runs from the date of the 
decree ^d not from the date of the order absolute 
for sRi^. Where the dccree*holdcr applied for an 
order absolute for sale and stated furtlier that he 
could not get justice unless he realized his money’ 
by sale, and the Court merely ordered, "decree made 
absolute "—He/fl, that the application was really one 
for an order for sale and that the Court slumld liave 
pasred an order for sale, and that until such an order 
passed the application should be considered pendinz. 
(1906) 16 M.LJ. 503=1 M.L.T. 294. 
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provisions of T. P. A. having now been em- 
bodied in C. i’. C., O. 34, all cases, holding that 
applications for order absolute are applications in 
execution may no longer hold goCKl. Ed.] . 

2 . (f) Clause (1)— Date of decree — Partition suit. 

Art. 182 ( 1 ) — Partition decree — Stamps under 

Art. 45, Stamp Act not paid — Limitation for exe- 
cution — Starting point. 

The date of the decree in a partition suit for the 
purpose of Art. 182, Limitation Act is the day cn 
which the judgment was pronounced and limitation 
runs from that date although the party in whose 
favour ihe decree has been passed has not furnished 
the stamp paper for the purpose of the drawing up 
of the decree. 

It is incorrect to say that in a partition suit 
uptil the final decree has been drawn up on non- 
judicial stajnp paper of the required value, time 
docs not begin to run. 19-13 Mad. 650= 

56 M.L.W. 393=(W3), 2 M.L.J. 112=1943 M. 
W. N. 439=1. L R. (1944) Mad. 266=212 Ind. 
Ca.-^. 619. 

Art. 182 (l)~Time runs from date of decree 

which is date of judgment— Equitable considera-. 
tions do not apply. 

The date of the decree is the day on which judg- 
ment is pronounced, and lim'.tation begins to run 
from that date although no formal decree can be 
drawn up in a partition suit until paper bearing a 
proper stamp under the Stamp Act is suppiicd 10 the 
Court, A.I.R. 1942 Pat. 335=8 B.R. 116=197 
Ind. Cas. 217. 

Art. 182 (1) — Partition suit. 

For purposes of limitation under Art. 182. Limi- 
tation Act. tlie date of the decree in a suit for parti- 
tion must be taken to be the date on which the order 
for drawng up the final decree was passed and not 
the date on which the necessary stamp paper was 
supplied by the decree-holder. A.T.R. 1940 Lah. 
337=192 Ind. Cas. 93. 

Art. 182 (1) — Partition decree — Date of de- 
cree is the date of judgment. 

The date of the decree under the article i.s the day 
On which judgment is pronounced and limitation begins 
to run from that date although no formal decree can 
be drawn up in a partition suit until paper bearing 
a proper stamp under Art. 45 of Stamp Act is sup- 
plied to the Court. 72 Ind. Cas. 646=A.I.R. 
1924 CaT. 351. 

Art. 182 (1) — Partition decree — Judgment- 

debtor disputing adequacy of stamp— Calculation 
of limitation period. 

Where an order for drawing up final decree is 
passied in a partition suit and the judgment-debtor 
has disputed the adequacy of the stamped paper 
supplied by the decree-holder, the time taken^ up in 
getting a final decision on the point sliould in any 
case ^ deducted as the decree-holder could not get 
a decree drawn up owing to the dispute raised by the 
judgment-debtor and his cause of action for execu- 
tion should, therefore be taken as suspended. A. 

1. R. 1940 Lah. 337=192 Ind. Cas. 93. 

2. (g) Cl. (1)— Date of decree— (Miscellaneous). 

Art. 182 (1)— “Date of decree” — .Award — 

Filing 'into Court— Execution — Starting point of li- 
mitation — Date of award or date of filing thereof 
into Court. S«e ARBITRATION ACT. (1899), S. 
IS. (1946) 1 M.L.J. 244=A.I.R. 1946 Mad. 352, 


■ ■ -Art. 182 ( 1 ) — Execution against surety— Li- 
mitation . 

Decree — Execution against judgment-debtor — 
bure.y executing security bond— Undertaking to pay 
on failure to realise from judgment-debtor— Limita- 
tion against surety: 

//t’/d, that period of limitation against surety did 
not run under Q, 1. Art. 182 from the date of 
decree and that Expl. 1, Art. 182 did not cover the 
facts of the case as the decree was not passed 
jointly against more persons than one. A.I.R. 
1938 Oudh 209=10 O.W.N. 571=8 Luclc. 427=143 
Ind. Cas. 808. 


— — A rt. 182 (D— Date of decree — Mistake of 
Court. 

\^^le^e a decree was by a mistake of the Court 
dateil February 16. 1929, while the actual date of 
decision of the case was February 11, 1929, and the 
decree-holder being led to believe that the suit was 
decreed on February 16. 1929, applied for execution 
on February 15, 1932: 

Held, that although the Court had no power to 
extend the period of limitation, yet in the dreum- 
stmees of the case, in the interest of justice the 
decree ought to be regarded as having been passed 
on February 16. 1929, on the principle acfus curiae 
iirwincm gmz-abit, and consequently, the application 
for execution should be regarded as having been 
made in time. 56 C.L.J. 185=A.I.R. 1933 Cal. 
239=141 Ind. Ois. II 4 (1). 


; Art. 182 ( 1 ) — Decree declared inexecutable 

in execution proceedings — Decision reversed — Sub- 
sequent application for execution — Limitation. 

A decree for money was passed on April 20, 1922. 
On December 26, 1^4, the decree was declared in- 
capable of execution on the application of the judg- 
rnent-debtor. The Appellate C^rt reversed this de- 
cision on February 26, 1925, and the decree-holder 

applied for execution for the first time on June 9. 
1928. It was contended that the applicati^ was 
time-barred : 

Held, (t) that theory of continuation or revival of 
petitions w'as not applicable as the decree-holder had 
not made any previous application which could be 
continued or revived; 

( 11 ) the decree-holder’s objection to the iudgment- 
<lebtor’s petition could not be regarded as a step-in- 
aid of execution as there was no previous application 
for execution; 

(i») but it was not an unwarrantable extension to 
hold that the date of the decree in Art. 182 (1) 
^vas really when the bar to its executaWlitj* was re- 
moved by the appellate decision, or alternatively to 
regard the application filed after such removal as 
governed by Art. 181, and in either view, the appli- 
cation was not time-barred. 38 M.L.W S57=A. 
I. R. 1933 Mad. 785=65 M.L.J. 747=145 Ind. 

Cas. 930. 


Art. 182 (1)— Prior orders. 

Limitation runs from that order alone which has 
inality as a decree. 

Prior orders if any, in the same suit, though th^ 
nay have decided some rights of the parties, can- 
lot'give a starting point for limitation. 102 Ino. 
:as. 106=8 P.L.T. 141=A.I.R. 1927 Pat. 171. 
■Art. 182 ( 1 )— List of properties cannot be 


upplemented out of limitation. 

Time must to run from the date of the final 
ecrec, however informally it is expressed. A sub* 
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sequent application made after the expiry of the 
period of liinitation for execution of the decree, to 
add other properties to the list given in original 
application which is witlun the period of limitation 
should nen be allowed. 74 Ind. Cas, 1017=50 Cal. 
743=A.r:1<.. 1924 Cal. 131. 

—Art. 182 (1)— Decree for perpetual injunction 
—Application within 3 years of breach is proper. 

Wheti a perpetual injunction has been granted on 
each successive brracli of it tJie decree ma> be en- 
forced by an application made within 3 years of 
such brwch. Cultivation of land is an infringement 
of the right of grazing and every successive season 
in which the land has been cultivated is the occasion 
of a fresh breach of the injunction. 66 Ind. Cas. 
166 (Lali.). 

. “—Art. 182 (1)— Where the original decree is 
incapable of execution, time runs from the date when 
a prc»t>er decree capwible of execution has been drawn 
up. 64 Ind. Cas. 622=34 C.L.J. 397=AI.R. 1921 
Cal. 89. 


. , Art. 182 ( 1 ) — Date of decree— Decree incapa- 
ble of execution, meaning of— Decree ordered to 
be «ecuted by sale of property of deceased per- 
son in the hands of the judgment-debtor — Property 
came mto toe hands of the judgment-debtor after 
penod of limitation— Whether application barred. 

An application for execution is barred by limita- 
tion is made after proper time even if J, D. <Ud 
not get possession of property within limitationi 
against winch only the decree was to be executed 
The expression “incapable of exectfliion” means that 
there must be some inherent defect in the decree 
Itself which makes it incapable of execution and if 
there is no such defect the decree cannot be held to 
be incapable of execution. (1917) P.H.C.C. 253=2 
Pat.L.W. 199=42 Ind. Cas. 666. 


(Reversed O.A. See 48 I. A. 17=19 A.L.J 26= 
40 M.L.J. r=:13 L.W. 546=(1921) M.W.N. 21= 
1 Pat. L.T. 731=59 Ind. Clas. 636 (P.C.)] 

Arts. 182 (1) and (4) — Date of decree — De- 
cree incapable of execution — Limitation. 

Limitation for an application for execution of a 
decree can apply only where there is a decree cap- 
able of execution and consequently a decree in- 
capable of execution carmot be time-barred. If the 
decree is amended time runs from the date of amend- 
ment. 18 C.W.N. 268=21 Ind. Cas. 615. 


Art. IS^Expl. 1— Date of decree— Decree 
set aside and fresh decree passed. 

A ^rtgage decree was passed against several 
defendante .but ex parte against one defendant on 
whose application the decree was set aside as against 
nun and a fresh decree was sulwequently passed 
rtWrff an application for ' order absolute against all 
defendMts governed by Art. 182 but the start- 
^ point of limitation was the date of the later 
All ^=38 I.A. 37=15 C.W.N. 3% 
C.L.J. 351=9 M.L.T. 380 

(P^) 2 M.W.N. 177=9 liid. Cas. V 75 

A 29 All. 623=4 A.L.J. 
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——Art. 182 (1) — Date of decr e e Property un- 
der Government. 

period during whidi the estate is in charge 
of Government under the Act U excluded from Iu5- 


tiiiion to file an application for excciiti'iii. 38 Gal. 
288=15 C.W.N. 1.55=7 Ind. Cas. 787. 

Art. 182, Cl. (1)— Date of decree — Apidic-i- 

ii<»ii for ;isc<Ti;iimnciu of profits no| an ri|j]>iication 

for exci'ulioii. 13 A. 53; 19 C. 132, foil. 25 A. 
.tS5=ld0.3 A.W..\'. 80. 

[Now mack- dear by C.P.C., new (Iz>dc.— Ed.J. 

Art. 182 (1) — “The date of decree or order” 

— Suit to set aside the decree — How far final 
decree in such suit. 

Tlic decree-holder obtained a decree for rent on the 
12tli January, 1892 and made an application for exc- 
mtioii on ihe 10th Marcli 1892, which was dismissed 
on the ground of inform.ility on the 30th June 1892. 
On the fir-st Jufy 1893, a temporary injunction was 
issucil restraining the dcc-rec^^ldcr from executing 
the decree pending the decision of a suit brought by 
ilie judgment-debtor, in which it was, inter alio, pray- 
ed for setting aside the decree which had been exe- 
cuteil the suit was decreed by the first court but on 
appeal it was dismissed and the injunction was dis- 
charged on the 20ih May 1897. Held, that the appli- 
cation ilated the iSth May 1900. for execution of 
the rciK decree was barred; that the decree-holder 
was not entitled to a fre-h starting point from the 
20tli May. 1897. (1901) 6 C.W.N". -735 . 

3. Clause 2. 

(a) Applicability. 

(b) Appellate decree. 

(c) “Where there has been an appeal.” 

(d) ‘Pinal decree or order*. 

(e) .Starring point of limitation. 


3. (a) Cl. (2)— AppUcabUity. 


Art. 182 (2) — Appeal against order on pbjec- 

tion as to property A— Subsequent esecuticn as to 
property B. 

Where the only question for decision in an appeal 
agains-t order on an objection is whether execution 
could be levied against property A while in subsequent 
execution petition execution is sought to be levied 
against projierty B and the two proceedings have no- 
th ng whatever in common, there is nothing in Art. 
182 (2) which assists the decree-holder. (1943) 1 

M. L.J. 95=A.I.R. 1943 Mad. 398=1943 M. W, 

N. 83=1. L.R. (1943) Mad. 485=210 Ind. Cas. 
79. 


•Art. 182 (2) — Appeal — Application for exe- 
cution against surety — Limitation. 

An execution application against sureties made 
within three years of the appellate decree was resis- 
t«l by the sureties as being barred on the ground 
iliat It was not made within three years from the 
date of the trial (furl's decree which alone they had 
undertaken to satisfy. Held, negativing the conten- 
tion that the application was within time and the 
aj^pdlants were litAle to be proceeded against in exe- 
cmimi under O. 2. Art. 182 of the Limitation Act. 
44 Bom. 34=21 Bom. L.R. 861=53 Ind. Cas. 187. 

Art. 182 (2) — Appellate decree — Execution 

of decree of primary Court— Limitarion. 

In determining a question of limitation the Court 
.should adhere as strictly as possible to the terms of 
the law. Art. 182. O. (2) of the Limitation Act 
ought to be construed liberally and its application 
should not be restricted to the detriment of the decree- 
holder, nor should the clause be confined to 
where the appUcatioa for execution is made tn res- 
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LIMITATION ACT (igoG), ART. 182—3. Clause 2, 


4 »ect of tlie final decree of an Appellate Court; it 
should be applied to a case where the apolication is 
made for execution of il>e decree of the primary 
Court but the period limitation should be calculated 
from '.he date of the final decree of the Appellate 
Court. 16 Ind. Cas. 370 (Cal.). 

Art. 182 (2) — Appeal — Tim© fixed by first 

Court — Time not extended. 

The jutlgmcnt dcbtor was granted three months time 
for payment under a decree which "was affirmed by 
the High Court and Privy (Council too. but the time 
was not e.xtendcd. /fWd, the time is to l>c coimted 
from the date of the decree of the first court and 
not that of the decree of P. C. 31 All. 379=6 
•A.L.J. 493=2 Ind. C:as. 364. 

3. (b) Cl. (2)— Appellate decree. 

Art. 182 (2) — Decree of appellate court— 

Decree prepared by subordinate Court according 
to directions in appellate judgment. 

Decree prepared by Subordinate Court according to 
directions in the appellate judgment is the decree of 
ajipellate C^urt and not of the Subordinate Court. 

Arvd an application for execution witliin thrw 
years of the passing of the appellate judgment is 
within time. 108 Ind. Cas. 112=5 O.W.N. 157=A- 
I. K. 1928 Oudh 228. 

Art. 182 (2) — Where once an appellate dec- 

crec is passed, whether it confirms, varies, or reverses 
the decree of the Original Cburt, it is the only 
decree capable of execution for it has been sul^ 
stituted for tliat of the Original and techni- 

cally a fresh application for execution is necessary. 
32 Bom. L.R. 300=A.I.R. 1930 Bom. 225. 
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'appeal’ is not used in the restrictive sense so as 
to exclude revision petitions and the expression 
"the Appellate (3ourt” is not to be confoed to a 
Court exercising appellate, as opposed to revision^ 
powers. (1937) M.W.N. 31 and 35=(1937) 1 M. 
L.J. 453=A.I.R. 1937 Mad. 385=I.L.R. (1937) 
Mad. 616=45 L.W. 457=168 Ind. Cas. 561 (F.B.). 
lOverruling--36 Mad. 135=24 M.L.J. 457]. 

- Art. 182 (2)— Revision — Moification of 
decree in revision — Limitation. 

Where the decree of a Court of first instance is 
modified in revision by the High Court, limitation 
for ilie execution of the decree runs from the date 
of the order passed by the High Court in revision. 
22 C.W.N. 158=44 Ind. Cas. 141. 

Art. 182 (2) — Appeal — Revision — Execu- 
tion of decree— Revision, if gives fresh starting 
point. 

The date of rejection of a revision petition does 
not give a fresh starting point of limiiation for the 
execx»tion of the decree sought to be revised. 153 P. 
W.R. 1913=298 P.L.R. 1913=20 Ind. Cas. 563. 
—Art. 182 (2)— Revisional jurisdiction— High 
Court’s order. 

An order of the High Court in the exercise of its 
revisional jurisdiction under S. 115 of C. P. Code 
is an order on an appeal wthln Art. 182, Sub-Q. 
(2) so as to create a fresh starting point for limi- 
tation. 22 M. 68: IS C.W.N. 858; 15 C.W.N. 879; 
II Ind. Cas. 65^ Foil. If a revision petition i» 
simply dismissed, no fresh starting point o£ limita- 
tion arises. 36 Mad. 135=24 M.L.J. 457=10 M. 
L.T. 260=(1911) 2 M.W.N. 198=12 Tnd. Cas. 
38. 


3. (c) “Where there has been an appeal.** 

(i) Appeal, if includes revision. 

(ii) Appeal from order refusing to set aside 
decree. 

(iii) Appeal from part of decree or by some 
parties. 

(iv) Appeal from preliminary decree. 

(v) Miscellaneous. 


(i) Appeal, if includes revision. 

Art. 182 (2) — Appeal — If includes revision. 

The word “appeal’’ in Art. 182 of the Limita- 
tion Act should not be interpreted in the narrower 
sen-e of the term as used in the C. P- Code. It 
includes revision. I. L.R. (1947) A. 191=1947 A. 
L.W. 201=1947 A. W.R. (H.C.) 89=1947 A.L. 
J. 79=A.I.R. 1947 All. 390. 

Art. 182 (2) — Appeal — If includes revision. 

TTie word ‘Appeal’ occurring in Arts. 182, Limi- 
tation A'"', includes revision. A.I.R. 1940 Mad. 
281=49 M.L.W. 768=1939 M.W.N. 624=(1939) 
2 M.L.J. 469=189 Ind. Cas. 185. 

Art. 182 (2) — ‘Appeal’, if includes revision 

petition. 

Article 182 (2)i applies to civil revision petitions 
as well and not only to appeals in the narrower 
sense of that term as used in the Civil P. Code. 
Consequently, when a revision petition is filed, it 
is permissible to hold under Art. 182 (2) that jhe 
date of the order in revision made by the High 
Court fumi^es the starting point and the term 


(ii) Appeal from order refusing to set 

aside decree. 

Art. 182 (2)— Appeal — M^ing — Appeal 

against order refusing to set aside ex parte decree 
—If Llls within Art. 182 ( 2 )— Dismissal of such 
appeal — If affords fresh starting point. 

The appeal in Art. 182 (2) of the Limitation Act 
means an appeal from the decree sought to be exe- 
ciited and no other appeal. An appeal from an order 
refusing to set aside an ex parte decree is not ^ 
appeal contemplated by Art, 182 (2) and hence its 
dismissal cannot afford a fresh starting point for 
execution of that decree. A.I.R. 1950 All. 327. 

Art . 182 (2) — “Appeal” — Appeal aga'nst 

order dismissing application to set aside ex patte 
order — Final decree or order in — If furnishes 
fresh starting point. 

• 

The word “appeal’’ in cl. (2^ in Ol. 3 of Art. 
182, Limitation Act, is not limited to an app^ from 
the decree or order sought to be executwl; it would 
include any application by a party_ to an appellate 
Court, asking it to set aside or revise a decision^ of 
a subordinate (^urt. Consequently an appeal against 
an ordet refusing to set aside an cx parte decree 
w’ould be an appeal falling within the clause; and 
the final decree or order made by the appellate 
Court in str-h an appeal furnishes a starting point of 
I'mitation for an application to execute that decrM 
59 I. A. 283=34 Bom. L.R. 1065, foil. 16 Bom. 12^ 
Diss. and declared overruled. 50 Bom. L. 
R. 696=A.I.R 1949 Bom. US. 
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^Art. 182 (2) — “Appeal” — Meaning of — Ex 

parte decree— Application to set aside ex parte 
•decree— Order rejecting — Appeal from — If saves 
limitation for execution. 

"Appeal” in Art. 182 (2) of the Limitation .\ct 
tmeans and can only mean an appeal which is direct- 
ed against the decree sought to be executed and 
•of such a nature that the result of it is likely to 
affect the decree. An appeal from an order reject- 
ing an application to set aside under O. 9. R. 13, C. 
P. Code and ex parte decree (which is sought to be 
•executed) does not extend the period of limitation 
for execution under Art. 182 (2). I.L.R. (1946) 
1 ai. 637=82 C.L.J. 226=224 Ind. Cas. 111=50 C. 
"W’.N. 667=A.I.R. 1946 Cal. 375. 

Art. 182 (2)— Expression, "where there has 

■been an appeal,” if applies to appeal from order 
refusing to set aside ex parte decree. 

It does not necessarily follow that because a decree 
•or order is mentioned in Col. 1, the appeal which 
is mentioned in Col. 3 of Art. 182 must be against 
Uiat decree or order. It is equally logical to say that 
it must be something which affects that decree or 
order. Consequently, the words "where there has been 
an appear would apply to an appeal against an order 
refusing to set aside an ex parte decree. A.I.R. 
1939 Mad. 157=48 M.L.W. 751=(1938) M.W.N 
1155=(1938) 2 M.L.J. 1048=1. L.R. (1939) Mad. 
252=181 Ind. Cas. 491. 

—Art. 182 (2)— ‘Where there has been an ap- 
peal,’ meaning of. 

The words 'where there has been an appeal’ in 
Art. 182 (2) contemplates and mean an appeal from 
the decree Itself and do not include an appeal from an 
•order rejecting an application to set aside the decree. 
(1932) A.L.J. 731=A.I.R. 1932 All. 601=138 Ind. 
‘Cas. 692. 

■ -Art. 182 (2) — Ex parte decree — Rejection 
of appeal against refusal to set aside decree — Ap- 
plication for execution of original decree — Limita- 
tion. 


Where the Court refuses to set aside an ex parte 
•decree and an appeal against such order is rejected, 
time for executing the original decree is not thereby 
•enlarged under Art. 182. Q. 2. 52 C.L.J. 594=35 
■C.W.N. 155=A.I.R. 1931 Cal. 332=131 Ind. Cas. 
.263. 


.—Art. 182 (2) — Appeal from order refusing to 
set aside decree. 

The second clause of Art. 182 is not intended to 
<over an appeal from an order refusing to set aside 
w-i decree. 35 C.W.N. 155=52 C.L.J. 594=A.I.R 
1931 Cal. 332. 


-Art. 182 (2)— Word "appeal”, refers to ap 
1>«1 from decree and not from ordrr 1 ejecting ap 
-plication to set aside ex parte decree. 8 Cal. 2AB heh 
not good law. 120 Ind. Cas. 179=11 L.L.J. 61= 
30 P.L.R. 283=A.I.R. 1929 Lah. 283. 

Art. 182 (2) — An application for executior 
was presented more than three years after an e- 
por/e decree was passed, and it was sought to K 
proved to be within time on the ground tha» lind 
tattoo ran from the date of the appellate docre 
■parrf on M appIi«tion of judgment-debtor wh< 
applied to set a^de the ex parte decree. 

HeW that an application to set aside an ex Part 
^ecree does not keep the decree open, and is not t 

. decre 

Itself. 8 Cal. 248. held wrongly decided. 16 Bom 


10— F Y D.— 71 


123; 21 Cal. 387;' 3 P.L.J. 119, Poll. 104 Ind 
Cas. 466=54 Cal. 1052=A.I.R. 1927 Oil. 904, 

— -"Where there has boon .in 
appeal —Appeal means appeal from decree or order 
sought to be executed. 

They do not include an appeal from an order dis- 
missmg an application to set aside an cx Paric decree 

Art^ 182 (2)— Starting point— Appeal against 
SmU"™ th. decree- 

The Vords where there has been an appeal’ in 

where there has been an appeal against a decree in 

held to include an app^" 
application to set a?ide 

that decree. 3 Pat.L.J. 119=44 Ind. Cas. 575. 

(iii) . Appeal from part of decree 
or by some parties. 


^82 (2)-— Nature of decree appealed 
agamst— Not matenal. 

Whatever the nature of a decree appealed against 
u hether a decree proceeds upon a ground common to 

one defendant 

appeals from sudi decree in so far as it affects his 
own interests or whether all the defendants appeal 
from ^ly a part of a decree, and whether the parties 
agamst whom execution is sought were parties lo the 
appeal or not, the period of limitation tinder Art 
182 commences to run only from the date of the appel- 
late decree. A.I R. 1941 Nag. 19=1940 NL.J. 571 
— I.LR. (1941) Nag. 199=192 Ind. Cas. 270."^ 

—Art. 182 (2) — Decree granting some reliefs 
and refusmg others— Appeal as to reliefs refused— 
Execution of decree as to reliefs granted by trial 
Court — Limitation, when runs 

In all cases, what Art. 182 (2) refers to is ‘a 

decr^ that is. one decree and it is not permissible 
for Courts in execution to say that there are se%'eral 
reliefs which arc severable and that the decree 
although nominally one decree, consists of several 
decrees for purposes of computing period of Ikni- 
tation. 

If there is a decree giving some reliefs and deny- 
ing others and the plaintiff or the defendant 
appeals against either the refusal to grant a relief 
sought for or a relief being granted and does not 
appeal with regard to other reliefs, the peri<^ of 
I'mitaticm runs under Art. 182 (2). only from the 
ilate of the appellate decree even with retrard to the 
reliefs granted by the first Court and which were 
not the .subject-matter of appeal. (1935) M.W N. 
329=A.I.R. 1935 Mad. 557=156 Ind. Cas. 1029. 

- ' Art. 182 (2)— Character of appeal and parties 
to it— Whether material. 

For purpo-es of Art. 182 (2), it is sufficient that 
there has been appeal and the‘re is no warrant for 
read’ng into the words of the article any qtiali- 
fication either as to the character of the appeal or 
as to tlic parties to it. 35 P.L.R. 194=A.I.R. 
1934 Lah. 318=15 L. 267=154 Ind. Cas. 516. 

Art. 182 (2)— Execution of decree— Limita- 
tion— Starting point— Appeal as to part only or 

between some parties, whether saves limitation 

Irregular appeals, effect of. 
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The words “where iJiere Jias been an appeaJ ’ in 
Art. 182 (2) must be construed according to their 
plain meaning; there i^ no warrant for i ending 
into the word-, any qualification ei.her as to the 
character of the appeal as to the parties to it. 

Jn order 10 save limitation inuler Cl. 2 of Art. 
182, it is not necessary that the appeal must be one 
to wliich the persons affected were parties. 

FurJier. where there has been an appeal, limitation 
Wilt be saved under the said clause even though the 
whole decree has not been imperilled by the appeal. 

Again, any application by a party to an Appellate 
Court, asking it, to set aside or revise a decision of 
a Subordinate Court, is an appeal within the ordin- 
ary acceptation of the term, and it is no less an 
appeal because it is irregular or incompetent. A. I. 
R. 1933 P.C. 165=36 C.W.K. 80.^=(lO32) A.L. 
.f. 643=59 I.A. 283=34 Bom.L.R. 1065=55 C.L. 
J. 528=33 P.L.R. 621=60 C. 1=9 O W.N. 681 
= (1932) M.W.N. 817=63 M.L.I. 329=36 L.W. 
7=137 Ind. Cas. 529 (P.C). 

Art. 182 (2) — Appeal against other defen 

dants in which decree against some defendants not 
challenged and has become final— Time begins to 
run from date of decree of trial Court and not from 
date of decree in appeal. 

The expression ‘final decree' clearly implies that 
the appeal should be from the decree which is 
sought to be executed; or at anj’ rate, in the appeal 
that decree should be impugned, so that the order 
passed by the appellate (Tourt should finally incor- 
porate the decree of (he first Court. In cases where 
the first Court’s decree hecomes merged in the 
appclUite Court’s decree, time, of course, begins to 
run from the date of the appellate Court’s decree. 
Article 182 docs not mean that even if an appeal has 
l»een preferred against other defendants in which 
the decree against some defendants who are not 
parties to the appeal is not challenged in any way 
jind has. in fact, become final the time can still be 
enlarged by reason of the appeal. 26 Mad. 91 (F. 
B.) and 47 Cal. 813, Not foil. 1930 A.L.J. 941-= 
A.T.R. 1930 All. 636. 

Art. 182 (2)— Time for applying for execu- 
tion runs from date of appellate decree even 
when the appeal is against a portion of the 
decree . 

When a decree is appealed against even though 
(lie appellant appeals against only a portion of the 
decree, the whole decree of the first Court is 
superseded by or becomes merged in the decree of 
the appellate Court, and there is no part of the 
first Court's decree that remains to be executed. 
There is only one decree to be executed and^ that is 
the decree of the appellate Court. Hence time for 
applying for execution runs from the date of the 
appellate Court’s decree. 25 Cal. 594 (F.B.), 
Foil. 97 Ind. Clas. 838=53 Cal. 901=44 C.L.J. 
.544=31 C.W.N. 262=A.I.R. 1927 Cal. 89. 

Art. 182 (2) — Appeal by some— Appellate 

decree is the final decree for all. 

Where some of the parties to a decree appealed 
against it. the decree in appeal is the final decree 
for the purpose of the execution with respect to all 
the parties. Where the appeal by the judgment- 
debtor abated against some decree-holders, even those 
decree-holders are entitled to treat the appellate 
decree as the final decree. 5 P.L.J. 731, Not foil.; 

33 Bom. 39, Foil. 91 Ind. Cas. 308=7 P.L.T. 
209=4 Pat. 844=1925 P.H.C.C. 224=A.I.R. 
1925 Pat. 585. 


Art. 182 (2)— A.ppeal from part, aud b>' 

'Ome parties, brings article into operation, 79 Ind, 
Cas. 794=3 Pat. 327=5 P.L.T. 21=1924 P. H. 
C. C. 105=A.I.R. 1925 Pat. 40. 

Art. 182 (2) — Appeal against only one de- 
fendant — Time for execution against other de- 
fendant is also from date of appellate decree. 

Plaintiff, sued A and B, upon a hand note. The- 
suit against A was decreed, but against B, it was- 
clisinissed. Plaintiff appealed against the decree dis- 
missing his suit and did not implead A, as a party. 
His appeal was dismissed, and within three years of 
the date of the appellate decree he applied for exe- 
cution against A and the question was whether the 
application was barred by limitation. 

Held, that the application was not barred, as timer 
ran from the date of the appellate decree finally dis- 
missing the suit against B. 60 Ind. Cas. 915=47 
Cal. 813. 

Art. 182 (2) — Appeal — Limitation for exe- 
cution when entire decree is appealed against. 

Art. 182 of the Act makes the limitation for exe-- 
cinion run only from the date of the final decree of 
the appellate Court in cases where the entire decree- 
is appealetl against. 1 Pat. L.W. 309=37 Ind. Cas. 
883. 

Art. 182 (2) — Appeal — Joint decree— Ap-- 

peal by some defendants — Limitation. 

W here a single decree is passed against two de- 
fendants and is affirmed on appeal preferred by one 
of them, time nms even as against the non-appealing 
defeiulant from the date of the decree of the appel- 
late Court. It is doubtful whether when the decree 
of (he first Court consists of two definitely indepen- 
dent decrees an appeal against one of them would;, 
prevent time from running against the other. 3 L.. 
W. .'21=34 Ind. Cas. 791. 

Art. 182 (2) — Appeal — Consent decree. 

Where a person sued two persons A and B and! 
vot ;i decree by consent against A but after contest 
against B then if it did not specify the portion of the- 
property of each of the defendants it is an entire de- 
cree and so B appealing from the decree against him., 
is doing so against the whole decree and the consent- 
decree is imperilled tliereby under Cl. (2) of Art. 
182 and so time runs against A under the consent 
decree from the date of the final appellate decree- 
in the appeal preferred by each even t^ugh the con- 
sent decree of A is not appealable. 22 C.L.J. Sii-' 
=20 C.W.N. 178=31 Ind. Cas. 426. 

Art. 182, Cl. (2)— Appeal by some defend- 
ants. 

The words “Where there has been an appeal” ini 
Art. 182 (2) mean where there has been an appeal^ 
against the decree or order for the execution ^ of 
which an application is made. Therefore where in a 
suit against several defendants^ a decree is givena 
against some and the suit is dismissed with costs 
against others and the former set alone appeal, and." 
the decree for costs in favour of the other defend- 
ents is not appealed against. Art. 182 (2) does no, 
apply and the application is barred if filed after three- 
years of the date of the original decree when an ap- - 
peal does not imperil the whole decree. The appeal 
by one defendant will not prevent limitation for an 
application for execution running against others. 19'* 
C.W.N. 287=22 Ind. Cas. 685, 


2245 


LIMITATION ACT (1908), ART. 182 — 3. Clause 2. 2240- 


Art. 182 (2) — Appeal by some defendants 

— Decree — Limitation . 

Where there is an appeal by some of the defendants 
and not by others, time runs for the execution of 
the appellate decree against all tlic defendants includ- 
ing those who have not appealed, from the date of 
final decree of the appellate Court. J3 Bom. 3*.>=10 
Bom. L. R. 939=1 Ind. Cas. 459. 

Art. 182 (2) — ‘Where there has been an 

appeal’ — Decree against judgment-debtors 
jointly — Appeal against order absolute by one 
judgment-debtor only— Subsequent application 
for execution. 

A decree under S. 88 of the Transfer of Property 
.‘^ct was obtained against three persons jointly and 
only one of the judgment-debtors appeal^ against 
the subsequent order absolute under S. 89, and after 
the rejection of the appeal another of the judgment- 
debtors objected that an application for execution was 
time-barred as against him. Held, that liiuitation 
must be taken to run from the date of the rejection 
of the appeal against the order absolute. 1906 A. 
W.N. 155=3 A.L.J. 381. 

— — Art. 182, Cl. (2) — Decree — Appeal by one 
of two judgment -debtors — Execution. 

.A decree was passed against two persons and on 
appeal by one of them only, the appeal was ilecreed. 
h,xecution was applied for against the other who had 
not appealed, but in the meantime more than 3 >’ears 
had elapsed since the date of the 1st Court's decree. 
Held, that execution was barred. 13 A. 1 (F B ) 
loll. (1904) 1 A.L.J. 409. 

—Art. 182 (2)— Decree— Appeal— Limitation. 

Where there is a decree partially against A and 
partially agaimst B and there is an appeal by one of 
them, but the appeal imperils the whole decree, limi- 
tation runs from the date of the appellate decree. 
Quaere. — Whether it will be the same in case the 
appeal does not imperil the portion not appealed 
against. (1903) 5 Bom. L. R. 735. 


Art. 182 (2) — Decree — Appeal against part 

execution— Limitation— Civil Procedure Code. 
S. 230 (a). 

Where a^ decree is appealed against in part, the 
starting point of the period of limitation prescribed 
by Art. 179, (O. A.) and by S. 230 (o) of the 
^de of Civil Procedure, i$ the date of the appellate 
decree, as well in respect of tlie part not appealed 
a^nst as in respect of the part dealt with on appeal. 
Ooitff.— Per Bhcuhyam Aiyangar, /.—There can be 
but one decree in a suit. Where several persons ap- 
peal against several parts of a decree, the appeals 
must be heard together and one single decree should 
be made. If several decrees were made, the date of 

^ecrees will furnish the starting 
WinL (1902) 26 M. 91 (F.B.). But see 1 A.L 


(iv). Appeal from preliminary decree. 

(2)— "Aroeal"— Appeal from pre- 
limwiy decree in mortgage euit— If extends 
limitation for execution of final decree 
“Appal" in Art. 182 (2), Limitation Aei means 
appeal from the decree or order sought to be execu* 
ted ; an appeal presented against the preliminary decree 
ri a mortgage suit is not competent to extend the limi- 
labon for the execution of the final decree passed 
during the peodency of the appeal from the preUmi- 


nary decree. I.L.R. (1948) liom. .^il=A.I.R. 
1948 Bom. 337=50 Bom.L.R. 221. 


Art. 182 (2) — Mortgage suit — Preliminary 

decree — Appeal — Proceedings of lower Court 
not stayed and final decree passed — Preliminary 
decree confirmed — Limitation — Starting point. 

The fact that an appeal is preferred against the- 
preliminary decree in a mortgage does not pre- 
vent the Court from passing the final decree. Where 
no order staying proceedings penditig the appeal is- 
obtained, it is the duty of the trial Court to proceed 
to pass the final decree. That decree remains bind- 
ing and in full force until set aside. Where the 
Court passes the final decree and the preliminary de- 
cree is confirmed on appeal, the limitation for an 
application for execution of the final decree runs, not 
from the date of the final decree, but from date of 
decree of the Appellate Court in appeal from the 
preliminary decree. 

The dwree-holdcr can execute the final decree with- 
out obtaining a fresh final decree after the decision of 
the appeal against the preliminary decree. A.I.R. 
1939 Mad. 73.5=49 L.W. 707=(1939) M. W. N 
563=(1939) 2 M.L.J. 86=1. L.R. (1939) Mad. 
828=185 Ind. Cas. 578. 


-■■^Art. 182 (2)— Mortgage suit— Preliminary 
decrce — Final decree pending appeal — Appeal 
dis^ssed — ^Application to execute final decree- 
within three years of dismissal of appeal but 
more than three years of final decree — Whether 
m time. 

The expression “where there has been an appeal" 
tn Art. 182 (2), means an appeal in the suit which. 
^ decree sought to be executed. 

Where, therefore, pending an appeal against the 
preliminary decree in a mortgage suit, a final decree is 
passed, and the appeal is ultimately dismissed and the 
preliminary' decree is confirmed, an application to exe- 
cute the final decree made within tliree years of the 
dismissal of the appal against the preliminary decree 
js in time even though filed more than three years after 
the passing of tJie final decree. It is not necessary 
to hie a fresh application for final decree or for 
amemlment of the original decree after dismissal of 
the appeal. 45 L.W. 278=(1937) M W N 33&= 

Ind. Cas, 980. 


-Art. 182 (2)— Partition suit— Preliminary 
decree— Appeal— Final decree during pendency 
of appeal— Execution of final decree— Limita- 
tion, when starts. 

A preliminary decree was passed in a partition suit 
^d during the pendency of the appeal therefrom the 
final decree was passed on September 30, 1919. The- 
MU a^mst the preliminary decree was passed on^ 
March 20, 1923. Application for execution of the- 
final decree was made on March 24, 1925 • 

Held, t\i 2 t the period* of limitatioli should not be 
computed from the date of decision of -the appeal’ 
from Uie prdiminaiy decree but should be computed' 
imo* the final decree on September 30, 

in the argument that 
the fii^dara is imperilled by the decree that may 
be pass^ by the Appellate Court in the appeal against 
the dwrw. and that, therefore, the time 
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the former — Test to determine the starting point 
is whether appellate <lecrce imperils decree under exe- 
cution. 110 Ind. Cas. 483=A.I.R. 1928 Pat. 581. 

Art. 182 (2) — Final decree passed during pen- 
dency of appeal from preliminary decree — Appeal dis- 
missed — .■\j)i>lication for execution — Time runs from 
date of dismissal af appeal. 

'rUe intention of the Legislature in making tliis 
provisions, i.c., .Art. 182, Cl. (2), was that If an 
a|>peal in any way imperils tlie decree sought to be 
cxecnied, then the date of the final disposal of the 
appeal siiould be the date from which the period of 
limitation ought to be computed. 19 C.VV.N. 287, 
Not foil. 102 Ind. Cas. 811=8 P.L.T. 379=6 Pat. 
780=A.I.R. 1927 Pat. 215. 

(v). Miscellaneous. 

- Art. 182 (2) and (3)— Scope and applicabi- 
lity — Application under S. 36 of the Bengal 
Money-Lenders Act to re-open mortgage decree 
— Dismissal— Application for restoration and 
appeal thereon— If save time for execution of 
mortgage decree. 

The expre,ssion “where there has been an appeal" 
in Cl. (2) of Art. 182 of the LimitatioR Act must 
be read with the words in column 1 of Art. 182, 
vis., “for the execution of a decree or order of any 
civil Court" and it cannot be held to cover an appeal 
from an order which is passed in a collateral pro- 
ceeding or which has no direct bearing or immediate 
connection with the decree under execution. 

The words “where there has been a review" and 
“ihc decision passed on the review” in Cl. (3) of 
Art. 182 of the Limitation Act show that before a 
case can be brought under Art. 182, Cl. (3), it must 
be shown firstly that the Court had undertaken to 
review the relevant decree or order and secondly, 
that there has been a decision on the review. 

After a preliminary mortgage decree an application 
made by the judgment -debtor under S . 36 of the 
Bengal Money-Lenders Act for re-opening the decree 
v/as dismissed for default and thereafter a final mort- 
gage decree was passed on 22nd December, 1941. 
Subsequently the judgment-debtor made an application 
for restoration of the proceedings under the Bengal 
Money-Lenders Act which was finally dismissed on 
appeal on 3rd July, 1944. Thereafter an application 
to execute the final mortgage decree was made on 
^th April, 1945, which was dismissed for default and 
a fresh one was filed on 2nd June, 1945. On a ques- 
tion whether Cl. (3) or (2) would operate to save 
limitation. 

Held, even if it be taken that the application for 
re-opening the decree under S. 36 of the Money- 
Lenders Act was an application for review, there 
was in fact no review ^ of the decree, and the appeal 
from the order dismissing the application under O. 9, 

R. 9, would not be an appeal as contemplated by 
Cl. (2) of Art. 182 with the result that there would 
be no saving of time and the application for execution 
was therefore barred by limitation. 1950 S.C.R. 25 
=1950 R.L.W. 115=A.T.R. 1950 S.C. 6=(1950) 

S. C.T. 171. 

,’Art. 182 (2) — “Where there has been an 

aopeal” — Strict grammatical meaning — Execu- 
tion within three years of dismissal of applica- 
tion for leave to appeal to Privy Council but 
beyond three years of dismissal of appeal by 
High Court— If within time. 


ART. i8a — 3. Clause a. 2248 

The expression “where there has been an appeal” 
lias to be construed according to the strict gramma- 
tical meaning of the words used by the Legislature. 
It follows that where an execution application is 
beyond three years of the disposal of the appeal by 
the High Court though within three years of the dis- 
missal of the application for leave to appeal to the 
Privy Council, it would be barred. 1950 A.W.R. 358 
=1950 A.L.J. 286. 

Art. 182 (2) — “Where there has been an 

appeal" — Appeal not against decree sought to be 
executed — Effect. 

There is no warrant for reading into the words 
“when there has been an appeal” in Art. 182 (2) any 
qualification either as to the character of the appeal 
or as to the parties to it; the wwds mean just what 
they say. 

A suit by certain minors was dismissed An 
appeal was allowed on 11th December, 1935, and the 
case was remanded for trial de novo. An order for 
costs was, however, made in favour of the respon- 
dent against the guardian on account of her negli- 
.gence. No appeal was filed against the order of 
r^and or the order for costs. The suit was again 
dismissed by the trial Court An appeal was fil^ 
and on 27th March, 1936, the suit was decreed with 
costs of both Courts. On 24th March, 1939, the res- 
jiondent filed an execution application for the re- 
covery of costs against the guardian ad litem, due 
under the order of 11th December, 1935: 

Held, that the order for costs in favour of the 
respondent, though not varied by the final order in 
appeal, was at least closely related to it since both 
were passed during proce^ngs m the same suit. 
The starting point for limitation for execution was, 
therefore, the date of the latter order, namely, 27th 
March, 1936, and not 11th December, 1935, which 
was the date of the original order. A.I.R. 1942 
Oudh 464=1942 O.W.N. 315=18 Luck. 6^1942 
A.W.R. (C.C.) 213=203 Ind. Cas. 346. 

— Art. 182 (2) — Judgment-debtor’s applica- 

tion for recording satisfaction of decree dis- 
missed— Appeal therefrom also dismissed— Such 
appeal, if falls tmder Art. 182 (2). 

The word ‘appeal’ in Col. 3 of Art. 182 (2) 
means an appeal in the suit which is likely to affect 
the decree sought to be executed. 

The application by the judgment-debtors for an 
order directing satisfaction of the decree to be 
entered up was dismissed. The judgment-debtors 
appealed against the order but were again unsuccess- 
ful. The decree-holder then applied for the execu- 
tion of the decree and the plea of limitation having 
been taken by the judgment-debtors, he contended 
that time began to nm from the date^ on which the 
appeal of the judgment-debtors vras dismissed: 

Held, that the appeal did not fall within Art. 182 
(2) as the granting of the judgment-debtor’s appli- 
cation for an order directing the entering up of satis- 
faction would not have cancelled the decree. The 
decree would still stand and govern the rights of the 
parties. The only effect of the payment of the 
decretal amount would be that the decree could no 
longer be available to support an ayolication for 
execution. A.I.R. 1941 Mad. 616=fl941) 1 M. 
L.J. 614=53 L.W. 545=1941 M.W.N. 438=1. L. 
R. (1941) Mad. 703=198 Ind. Cas. 531. 

Art. 182 (2) — ^“Where there has been an 

appeal,’’ meaning of. 

The words “where there has been an appeal. 
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mean an appeal from the decree sought to 
be executed, and not an appeal from another decree, 
though made in the suit. Where therefore in a sun 
for partition of immovable property, part of it being 
house property, and part of it being properly subject 
to assessment to Government revenue, a final decree 
is passed as to the property assessed to Government 
revenue, and ajiother final decree is subsequently 
passed in respect of house property and against sucli 
decree, an appeal has been preferred, an application 
only for execution of decree relating to property 
assessed to Government revenue made within 3 years 
of the disposal of the appeal but more than 3 years 
from the date of the final decree sought to be exe- 
cuted is barred under Art. 182, Lim. Act. 41 Bom. 
L.R. 921=A.I.R. 1939 Bom. 454=186 Ind. Cas. 
119. 

Art. 182 (2)— “Appeal” in Art. 182 (2) is 

not limited to competent appeals — It applies 
whenever there is appeal— Presentation of 
memo, of appeal is preferring appeal. 

The reference to an appeal in Art. 182 (2), Lim. 
Act is not limited to an appeal which is a competent 
appeal; the article applies whenever an appeal has 
been preferred; and the presentation of a memoran- 
dum of appeal is preferring an appeal. A.I.R. 1941 
Pat. 213^=22 P.L.T. 26=7 B.R. 799=20 Pat. 513 
=194 Ind. Cas. 608. 

Art. 182 (2)— Appeal not lying but app»l Bona 
fide presented to Court which would have jurisdic- 
tion — Time should be excluded under Art. 182. 

Per Madgavkar, A.J.C . — It is well settled that at 
least where the appeal imperils the whole decree, the 
words "where there has been an appeal" must be 
construed in their plain sense and that the Courts 
cannot add tt> these words provisions such as "where 
an appeal lies" or "by the judgment-debtor proceeded 
against.” 33 All. 264 ; 9 Cal. 100 and 20 C.W.N. 
178, Foil. 79 Ind. Cas. 477=16 S.L.R. 245=A.I. 
R. 1921 Sind 132. 

^Art. 182 (2)— Word "appeal in Art. 182 (2) 

means appeal which affects decree sought to be exe- 
cuted and not any app«l the result of which may 
affect, not tlw decree itself, but only the decrce- 
h^dePs right to execute it at a particular time and 
in particular circumstances — Application by judgment- 
debtor more than three years after passing of decree 
for recording satisfaction dismissed — ^Appeal by 
judgment-debtor also dLsnussed — ^Appeal does not fall 
within purview of Art. 182 (2) and the decree- 
holder cannot claim date of dismissal of appeal as 
starting point of limitation. A.I.R. 1941 Mad. 40 
=52 L.W. 277=(1940) 2 M.L.J. 371=(I940) M. 
W.N. 898. 

182 (2) — Applicability to appeal 
against review applications to set aside order 
recording satisfaction of decree. 

Clause (2) of Art. 182, Lim. Act, has no appli- 
cation to api^s other than appeals against the decree 
itself. Its scope has been extoided to cover an appeal 
against a prebminaiv decree in a mortage suit when 
there is an executable final decree which is liable to 
be motfified in the light of that appeal. But there is 
no authority' for extending the scope of Art. 18^ 
Cl. (2) to appeals from orders in collateral proceed- 
ings which may affect the decree to be executed. 
There is no statutory provision whereby the person 
whose decree has been modified as a result of a 
review application against an order recording satis- 


faction catJ have the benefit for purposc'i of limita- 
tion of the period taken up by appeals .igaitist that 
order. 50 L.W. 497=A.I.R. 1939 Mad. K'>2= 

(19.19) M.W.N. 096=187 Ind. Cas. 591. 

Art. 182 (2) — Appeal against review order. 

A suit was tried ui 1931 and was dismissed by the 
trial Court on 8ih January of that year. On 7ili 
August, following an appeal was allowed and the 
suit decreed <vr fiar/e by the lower Appellate Court. 
Upon this the defendants made an application under 
O. 41. R. 21, on 27th August. On 19th November, 
the application was rejected by the lower Appellate 
Court Against this rejection, there was an appeal 
to the High Court, which was dismissed on 1st 
September. 1933. The application of the decree- 
holders for execution was filed on 15th November, 
1934. 

Held, that if no appeal had beeii preferred from 
the order on the application for restoration, the date 
of that order would have been the starting point for 
limitation under Q. (3) of Art. 182, but as an 
appeal from this order was preferred, the start of 
limitation was the date of the order of the Appellate 
Court, U.. 1st September. 1933, and consequently, 
the execution application was within time. 18 P.L. 
T. 231=3 B.R. 59fcA.I.R. 1937 Pat. 337=16 
Pat. 306=169 Ind. Cas. 581. 

Art. 182 (2)— Decree— Aj>pcal applica- 
tion for review— Application for review granted 
— Amendment of decree— Appeal against order 
granting review— Dismissal of both appeals— 
Application for execution — Limitation. 

A and B who were defendants Nos. 1 and 2 in a 
suit obtained a decree against C who was defendant 
No. 3, on 14th December, 1925, C applied for .a 
review and B filed an appeal in the High Court 
against the original decree. In July. 1926, the review 
application was allowed and the decree was amended. 
A and B appealed to the High Court against the 
order granting review. Both the appeals were dis- 
missed by the High Court on 2nd ^ptember, 1929, 
and an application was made to execute the decree: 

Held, that the period of limitation commenced to 
run from the date on which the High Court dis- 
missed the appeals and that the application was m 
time, and that if the appeal had been successful, the 
previous unamend^ de^ee would have remained the 
only subsisting decree capable of execution and the 
subsequent amending decree il>so facto would have 
been of no effect. 

An appeal against an order granting a review is 
included in the definition of appeal. 35 Bom. L.R. 
432=A.I.R. 1933 Bom. 255=57 B. 388=147 Ind. 
Cas. 1227. 

Art. 182 (2) — ^Not confined to appeal 

against decree. 

Sub-CI. (2), Art. 182, does not refer exclusively 
to appeals against a decree. Where there has been 
an appeal of any sort, time is to run from the date 
of the decree of the Appellate Court. A.I.R. 1936 
Bom. 162=38 Bom. L.R. 215=162 Ind. Cas. 223. 

—Art. 182 (2)— Appeal rejected as out of 
time— Limitation for execution, when runs. 

Having regard to the new sub-S. (3) added to 
R. 1 of O. 41, C. P. Code^ in the Madras Presidency, 
where an appeal filed out of time is rejected by the 
High Court as time-barred, there is no appeal to the 
Hi^h Court within the meaning Art \iz (2) and 
limitation for execution of the decree runs from the 
date of the decree appealed from and not from 
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^ate on which the memorandum ot appeal was rejected 
by the High Court. 66 M.L.J. 486=A.I.R 1934 

Mad. 303=39 L.W. 499=57 M. 741=(1934) M 
W.N. 710=150 Ind. Cas. 71. 


■Art. 182 (2)— Appeal from amended decree. 

Decree amended long after judgment— Appeal pre- 
ferred from amended decree— Amended decree modi- 
fied— Second appeal preferred to High Court dis- 
missed— Correct date for determining time for exe- 
cution IS date of dismissal of second appeal. 50 C. 
L.J. 12=33 C.W.N. 958=A.I.R. 1929 Cal. 676. 


—Art. 182 (2) — Final decree for partition, 

-ordering one defendant to pay costs to another— 
rlaintm appealing— All defendants made parties — 
Appeal dismissed— Time for recovering costs awarded 
10 the one defendant as against the other runs from 
dismissal of appeal. 89 Ind. Cas. 268=48 All. 6= 

^ A.L.r. 878=6 L.R.A. (Civ.) 516=A.I.R. 1926 
All. 14a. 


—Art. 182 (2)— Dismissal after hearing of an 
appeal for want of proper court-fee is not 
absence of appeal. 

Where appeal was admitted and was heard by ihe 
Court and a decree was pronounced dismissing the 
appeal upon the ground that it was incompetent as 
the appeal was not valued and proper court-fees had 
not been paid. 


to mean that the decree must be one which finally 
disposes of the suit and merges in itself the decretal 
order of the original Court . ‘Final’ is used in contra- 
distinction with interlocutory. 35 Bom.L.R 432= 

1227 ^* 255=57 B. 388=147 Ind. Cas. 

— — Art.^ 182 (2)— Final order — Meaning — 
Order dismissing appeal for want of prosecution 
— Starting point. 

The expression "final order" in Cl. (2) of Art. 
182 of the Limitation Act does not mean an order 
finally disposing of the rights of the parties. It 
merely means an order finally disposing of the ap- 
peal. An order dismissing an appeal for want of 
Iirosecution is a judicial order disposing of the ap- 
peal. Since no further appeal is provided against 
such an order, it is a final order within the meaning 
(2) of Art. 182. The limitation for an ap- 
plication would, therefore, be counted from the date 
of the order dismissing the appeal for want of prose- 
cution. 1950 A. L.J. 565=1950 A.W.R. 536=A. 
I.R. 1951 A. 493. 

Art. 182 (2) — Appeal dismissed for default 

— Starting point of limitation. 

An order of the Appellate Court dismissing an 
appeal for want of prosecution does not amount to a 
decree as contemplated by the Civil P. C. Hence, 


Held, that it cannot be said -that there was no 
appeal within the provisions of Art. 182 (2). The 
word appeal cannot be read to mean bona fide appeal. 
74 Ind. Ca.s. 679=A.I.R. 19^ Cal. 349. 

Art. 182 (2) — Starting point — £z parte de- 
cree — Fresh decree on appeal. 

Where a decree was passed against several de- 
fendants of whom one was cx parte and subsequently 
the ex parte decree was set aside and a fresh decree 
was passed and confirmed on appeal the starting 
point of limitation for execution is from the date of 
the appellate decree. 33 .\ll. 264=38 I. A. 37= 
15 C.W.N. 370=8 A. L.J. 332=13 C.L.J. 351= 
^ M.L.T. 380=13 Bom. L. R. 367=4 Bur.L.T. 
121=21 M.L.J. 1140=(1911) 2 M.W.N. 177=9 
Ind. Cas. 975 (P.C.). 

fOn appeal from 29 All. 623=4 A. L.J. 552=27 
A. W.N. 204]. 

Art. 182 (2) — Execution of decree — Limi- 
tation-Appeal — Appeal not pressed — Terminus 
a quo. 

Where there has been an appeal from a decree, 
limitation does not the less begin to run from the 
■date of the final decree in appeal because the appeal 
■may have been dismissed upon the representation of 
the appellant’s counsel that he was unable to sup- 
port it. 16 M.L.J. 393. foil. (1908 A. W.N. 161 
=5 A. L.J. 580=30 A. 385. 

3. (d) Cl. (2) — "Final decree or order”. 

Art. 182 (2) — Order by Appellate Court 

finally disposing of appeal. 

When an -Appellate (fourt makes an order which 
has the effect of finally disposing of an appeal time 
runs from the date of that order and not from the 
(late of the decree against which the appeal was pre- 
ferred. A. I.R. 1935 Lah. 771=16 L. 564=37 P. 
L.R. 727=161 Ind. Cas. 122. 

Art. 182 (2) — Final decree, meaning of. 

The words 'final decree’ in Art. 182 (2) merdj 
indicate the final order by which an Appellate Court 
decides an appeal and the article carmot be interpreted 


where the appeal was dismissed for failure on the 
part of the appellants to deposit the printing charges, 
it cannot form the starting point of the limitation 
for purposes of execution which date must be count- 
ed from the date of the judgment of the lower Court. 
1945 R.D. 65=1945 A.W.R. (H.C.) 34=1. L.R. 
(1945) All. 71=1945 A. L.J. 73. 

■ 'Art. 182 (2) — Dismissal of appeal for non- 
prosecution after admission and appearance of 
parties — Whether final decree or order. 

Even a dismissal for non-prosecution after admis- 
sion and appearance of the parties does not consti- 
tute a ‘final decree or order’ within the meaning of 
Art. 182 (2) and the addition of the words ‘or with- 
drawal of the appeal’ does not really make any differ- 
ence. Consequently, limitation for execution of the 
decree starts only from the date of the decree and 
not from that of dismissal by Appellate Court. Whm 
a case is dismissed for want of prosecution, there is 
practically no appeal and the decree of the lower Court 
stands unaffected. A. I.R. 1936 Lah. 479=167 Ind. 
Cas. 477. 

Art. 182 (2) — The plain meaning of Q. (2) of 

.Art. 182, Limitation Act, is that the time for exe- 
cution runs from the final order of the Appellate 
Court, whether that be an order for dismissal in de- 
fault of prosecution or an order passed in the appeal 
on merits. A. I.R. 1935 Pesh. 129=158 Ind. Cas. 
517. V 

^Art. 182 (2) — Privy Council appeal — Dis- 
missal for non-prosecution, if 'final decree or 
order of Appellate Court.’ 

Where an app^l to the Privy Council is dismissed 
for non-prosecution, not only under R. 34 of the 
Judicial Committee Rules but also under R. 36, even 
after admission and appearance of the respondents, 
the order does not constitute the ‘final decree or 
order of the Appellate Court,’ within meaning of 
Art. 182 (2) and limitation for an application in exe- 
cution runs from the date of the decree of the High 
Court which is the final decree of the Appellate 
Court, and not from the date of order of dismissal 
for non-prosecution. j 
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(Scope of Rr. 34. 35 and 36 of Judicial Committee 
Rules indicated). A.I.R. 1932 I’at. 3ol=ll I’at. 
477=139 Ind. Cas. 198). 

Art. 182 (2)— Lim. Act (15 of 1877), Art. 

172 — Final order of appellate Court — Dismissal 
•of appeal to Privy Council for want of prosecu- 
tion — Execution application — Limitation. 

Where an appeal to the Privy Council from a 
•decree of the High Court is automatically dismissc<l 
for non-prosecution under k. .5 of the Standing 
•Order in Council, the time tor execution of the 
decree under Art. 179 of the Lhn. Act, 1877, runs 
from the date of the High Court's decree as there 
avas no final order or decree of the Privy Council 
■<lismissing the appeal and none was necessary under 
the rules. 36 All. 284=1 L.W. 729=41 I. A. 104= 
18 C.W.N. 740=12 A.L.l. 596=19 C.L.J. 574= 
.16 Bom.L.R. 360=27 M.L.T. 1=16 M.L.T. 1= 
.(1914) M.W.N. 437=23 Ind. Cas. 644 (P.C.). 

(On appeal from 7 Ind. Cas. 36}. 

Arts. 182 (2) and 183 — Dismissal of appeal 

for want of prosecution — Decree of lower Court 
capable of execution — Barred rights cannot be 
revived — Mortgage — Preliminary decree — 
•Order absolute. 


An order dismissing an appeal for default does not 
-deal judicially with the suit and is not an order 
■adopting or confirming the decision appealed from.. 
The appellant is in the same position as if he had not 

appealed at all. . 

Where an appeal pending before the Privy Council 
is dismissed for want of prosecution the decree of 
ihe lower Court is not constructively turned into a 
•decree of His Majesty in Council. The only decree 
which is in existence is the decree of lower Court. 
The period of limitation for executing such a decree 
•is three years under .“Xrt. 182 and not 12 years under 
Art. 183 of the Limitation Act. Where a mort.gage 
•decree was passed before C. P. Co<Ie, 1908. the 
.subsequent application for order ahsoluic ‘n 

execution. A right to enforce a decree wdneh had 
’become barred before the C . P . Code 
into force cannot be revived, 36 All. 3a0==I 'V. 

483=12 A.L.T. 624=16 Bom.L.R. .195=18 C.W. 
N. 963=19 C.L.J. 626=27 M.LJ. 17=(1914) M 
'W'.N, 485=16 M.L.T. 44=23 Ind. Cas. 649 

(P C.) , 

(On appeal from 33 -Ml. 154=7 .^.L.J. 1001=7 
Ind, Cas. 926], 

Art. 182 (2) — Dismissal for default — C. P. 

Code (14 of 1882), S. 596— T. P. Act, S. 89. 

The Privy Council's order of dismissal for want 
•of prosecution is an order confirming the decision of 
•the lower Court and its execution is governed by 
Art, 180 of the Limitation -Act (1877). An appli- 
•cation to make a sale absolute is one for execution 
-under S. 99 of the "r. P. Act. 7 A.L.J. 1001=33 
All. 154=7 Ini. Cas. 926 (F.B.). 

—Art. 182 (2)— Dismissal of appeal as in- 
competent— Order gives fresh starting point of 
limitation. 

The <xily essentials under Art. 182 (2) are tliat 
there must have been an appeal and an order of the 
Appellate Court 

.4n ex Parle decree was passed on 11th November, 
An ap^cation to set aside the ex parte decree 
was dismissed and an appeal from this order was 
^so dismissed on 5th August, 194(X on' the ground 
tisat no appeal lay. The final order on the first exc- 
ention petition was made on 5th July, 1939. On a 


•iuhscfjncnt ap])lic.ttion by the decrce-lKjldcr on 25tli 
Inly, 1942, for the execution, lie c<infnid(<l that th«- 
period of limitation oommcnccjl to run on 5th 
\ugust, 1940. the ilate of disposal of .ippcal tiled by 
the defendant: 

Held, that even if the appeal was incompetent on 
the grouiul that it did not lay, the order dismissiiiK 
the appeal gave a fresh starting point of limitation 
for execution of the decree. The execution petition 
of 25tli July, 1942. was, therefore, within lime. A. 
l.R. 1945 .Mad. 261=58 M.L.W. 222=(194S) 1 
M.L.r. 421. 

Art. 182 (2) — Order dismissing appeal on 

ground of incompetency. 

Obiter.— U may be that for purposes of Art. 182, 
an appeal may not be a proper or a competent 
appeal. But once it is entertained and heard by 
the .Appellate Court, the mere fact that the final order 
dismisses the appeal on the ground that it is incompe- 
tent in law is nonetheless a judicial order which finally 
disposes of the appeal. -A.I.R. 1938 Cal. 533 
=42 C.W.N. 698=178 Ind. Cas. 62. 

Art. 182 (2) — Starting point — Abatement of 

appeal or revision— Date of abatement or date 
of formal order declaring appeal or revision to 
have abated . 

Wliere there is an order of Court declaring an 
appeal or revision to have abated, limitation under 
Art. 182 of the Limitation Act starts to run only 
from that date, even though the appellant or petitioner 
miTrht have died earlier. I. L.R. (1947) A. 191= 
19-17 A. L.W. 201=1947 A.W.R. (H.C.) 89=1947 
A.L.J. 79=A.I.R. 1947 A. 390. 

Art. 182 (2) — Order of abatement of appeal. 

Order declaring appeal to have abated on ground 
that heirs of deceased party were not substituted is 
final order within meaning of Art. 182. A.I.R. 1941 
All. 371=W1 A.W.R. 255=(I941) A.L.J. 480= 
1941 R.D. 767=1. L.R. (1941) All. 658=197 Ind- 
Cas. 800. 

Art. 182 (2) — Order staring that appeal has 

abated, comes within Art. 182 (2) and time runs from 
such order even if appeal has abated before such 
order. A.I.R. 1941 Mad. 671=53 L.W. 726=1941 
M.W.N. 633={1941) 2 M.L.J. 66=196 Ind. Cas. 

04. 

— — Art. 182 (2) — Order declaring that appeal 
had abated, whether final order and given fresh 
start for limitation. 

When an order is ^judicially made by an Appellate 
Court which has the effect of finally disposing of an 
appeal, such an order gives a new starting point for 
the period of limitation prescribed by Art. 182 (2). 

Consequently, where there has been an appeal from 
a decree and the Appellate Court has made an order 
that the appeal has abated, such an order is 'a final 
order of tlie Appellate Court’ within the meaning of 
Art. 182 (2) and the period of limitation for the 
exeefilion of tlie decree runs only from the date 
of such order. 10 O.W.N. 18i^7 L.W, 296= 
(1933) M.W.N. 170=A.I.R. 1933 P.'C. 68 fW) 
Cal. 662=(1933) A.L.J. 239=35 Bom.L.R. 33fe 
64 M.L.J. 421=37 C.W.N'. 412=57 C.L.J. 13(fc= 
34 P.L.R. 335=60 I. A. 83=142 Ind. Cas. 326 
(P.C.). 

—Art. 182 (2)— obtaining decree against G on 
29th March, 19Z2n-G appealing^ dying during 
pendency of appeal— No substitution in his place— 
Appeal declared to have abated on 21st May, 1925— 
Time will begin to run from 21st ISsy, 1925, oiuT 
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iiot from ^th March, 1922. 104 Iml. Cas. 50(^46 
C.L.J. m=A.I.R. 1927 Cal. 760. 


(2) — An order by wbich an appeal 
abates is not ilie /mal decree or order conte:nplated 
b>^ the clan^e. 3 P.L.T, 1921 Pat. 


of ^?,^ 7 :^PP^icability of— Abatement 

ol appeal— Limitation— Starting point. 

brought an appeal against a decree 
obtained by the widow of ilic mortgagee but he im- 

pI^Kideci along with the widow another reprcsaitative 

■UK w J"''*'‘Sagee who had obtained a decree 

Ru mortgagees estate. 

But lie declared successors died during the pendenev 

h-oidtr representative was 

A f mfwLr M abated. 

Afterwards the widow and the mortgagor compro- 

accordance therewith. In an application for execul- 

JP® ‘ tlecree by the successor’s representa- 

t.ves It was contended that limitation began ^ nm 

‘ successors representative could not apply 
as the successor was not party either in the oricina! 
or appellate decree and the original decree was merged 
mto appellate one The order of abatement is S a 

^5? A*" meaning of Art. 182 

i. iience incapable to give a fresh 

'"Art. 182 (2)— Appeal neither registered 

nor numbered due to deficiency in court-fee— 
Deficit not paid within time allowed— Order 
rejecting appeal, whether decree— If gives fresh 
start for limitation. 

Where a memorandum of appeal is presented to 
the Appellate Court but it is neither registered nor 
num^red as an appeal and the memorandum being 
insufficiency stamped, the Court allows time to put 
m the deficiency and the deficient court- fees not being 
paid m time the appeal is rejected, the order reject- 
mg the appeal has not the effect of the decree and 
does not deal with the appeal at all which has not 
>*et come into existence. It amounts merely to this 
that the appellant has not complied with the condi- 
tions under which alone he was competent to file 
an appeal and, therefore, the petition is exactiv the 
same as if no appeal has been filed. The order, 
therefore does not give a fresh start for limitation. 
A.I.R. 1938 Cal. 533=42 C.W.N. 698=178 Ind. 
Cas. 62. 

—Art. 182 (2)— Appeal on insufficient stamp 
admitted— Subsequent rejection after hearing 
parties— Time, when runs. 
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/Art. 182 (2) — Inexecutable order may aisot 

the meaning of Art. 182. 

W here there has been an appeal and where that 
.ippeal has been properly presented and is wiUiin time 
any order of the High Court dismissing the appeal 
or putting an end to the appeal in any way is either 
a < ecreo or order within the meaning of the presait 
Art 182 (2). although it may be that in many cases- 
>uch an order is not ar order of which e.vecution 
could lie sought. 59 Ind. Cas. 896=6 P L T 27= 
2 P.L.T. 28=1921 P.H.C.C. fcA.I m 

4 . O . 


Art. 182 (2) — Order returning memorandum 

ot appeal to be presented to proper Court If 

appellate decree. 

An order directing the return of the memo, of 
appeal for presenting to the proper Court is not a 
hnal order nor i.s the Court an ‘Appellate Court’ 
Within Art. 182 (2) and the time for executing the 
decree does not run from the date of such order. 

835=12 M.L.W. 3(M= 
1Q20 M.W.K. 587=39 M.L.J. 431. 

-“Art. 182 (2)— Order returning appeal — 

Starting point. 

.\n order returning an appeal presented to a wrong 
Court bom fide is not covered by Cl. (2) and the 
decree-Iiolder does not get e.xtension of time from 
the <laie of such return counting it as the starting 

rr’uiiliH f,^5={1920) M.W.N. 587=39 M 
L.L 431—12 L.W. 304=60 Ind. Cas, 267. 

Art. 182 (2) — Compromise — Striking off 

\Vhcre a compromise petition to the appellate Court 
prayed to strike off the appeal and the Court dis- 
missed tlie appeal by a separate order, separate from, 
the order recording the petition, the original decree 
cannot^ be lield to be superseded by a fresh decree or 
set aside bv the compromise petition. 25 M.L.J. 
58f)=l4 M.L.T. 574=21 Ind. Cas. 639. 

Art. 182 (2) — Appeal — Decree affirmed — 

Starting joint. 

E\-en when the decree of tlie appellate Court affirms 
tlie decree against which the appeal is preferred it is 
the final decree in the case and as such the only decree 
capable of enforcement in execution after it is once 
pionoiince<l. 16 W.R. 1, foil. 16 Ind. Cas. 945 
(Cal.). 

Art. 182 (2) — ‘Decree’ — Meaning of. 

Xeither an order rejecting a petition for revision 
passed ^vithout summoning the resixmdent nor an 
order (li.sallowing the application for review of this 
order falls within the meaning of ‘decree’ or ‘order*" 
tinder Art. 182 of the Lim. Act. 87 P.W.R. 1909' 
=81 P.L.R. 1909=4 Ind. Cas. 629. 


Where an appeal on insufficient court-fee is duly 
registered but subsequently rejected after notice to 
the parties and after hearing them, the time begins 
to run under Art. 182 (2), from the date of tlie order 
of the Appellate Court. A.I.R. 1938 Pat. 79=4 
B.R. 303=19 P.L.T. 243=173 Ind. Cas. 615. 

. Art. 182 (2)— Order dismissing appeal as 
time-barred, whether gives fresh starting point. 

Under Art. 182, Cl. (2), limitation for execution 
•of a decree runs only from the date of the order or 
decree of the Appellate Court if an appeal is pre- 
ferred, even though the appeal is dismissed as being 
tim^b^ed. 12 P.L.T. 701=A.I.R. 1931 Pat. 422 
=11 Pat. 43tt=134 Ind. Cas. 42S. 


Art. 182 (2) — “Final decree or order of the 

appellate Court” — Appeal, withdrawal of — 

Decree dismissing the appeal with costs. 

W’here an appeal is withdrawn and an order is made 
by the Court to which the appeal is preferred whicli 
has the effect of finally disposing of the appeal, time 
for execution runs from the date of .the order by 
the appellate Court. (1906) 16 M.L.J. 393=30 M. 
1 (F.B.)=1 M.L.T. 233. 

3 (e). Cl. (2) — Starting point of limitation; 

—Art . 182 (2)— Plaintiff’s suit and first appeal dis- 
missed with costs — Second appeal also dismissed with 
costs for failure to file /a/froffo— Applicaticm for 
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restoration also dismissed— Execution of decree for 
costs of suit aiid appeals. . - , c 

Held, that the tiine ran from date of dismjssal of 
second appeal and not from date of <lisniissal of 
restoration application. A.l.R. 1941 Pat. 213=22 P. 
L.T. 26=7 B.R. 790zz2l) Pat. 513=194 Ind. Cas. 
608. 

Art. 182 (2) — Appeal does not operate as 

stay of execution but only postpones the time of 
limitation. 

For execution purposes an appeal by itself never 
operates as a stay. There is tlie right to execute 
tiie moment the decree is passed; but if there is an 
appeal the time of limitation is postponed and do« 
not run until the decree determining the appeal is 
made. So the broad principle in India as regards 
execution matters is that time is not computed from 
the date when the right to apply accrues but is post- 
poned in cases where there is an appeal. SO C.L.J. 
12=33 C.W.N. 958=A.I.R. 1929 Cal. 676. 

Art. 182 (2) — ^Time begins to run from the date 

of appellate decree where decree is appealed against. 

81 Ind. Cas. 569=51 Cal. 342=.\.I.R. 1924 Cal. 

686 . 

Art. 182 (2) — The starting point for limitation 

is the date of the appellate decree. 61 Ind. Cas. 
679=13 M.L.W. 37=1921 M.W.N. 181=.A..I.R. 
1921 Mad. 126. 

Art. 182 (2) — Withdrawal of appeal. 

Where an appeal is filed but withdrawn an appli- 
cation to execute within three years of withdrawal 
is not time-barred. 94 hid. Cas. 390=24 A. L.T. 
544. 

4 Cl. (3) — Review of judgment. 

Art . 182 (3) — Applicability — Application 

under O. 9, R. 13 — Suspension of time — Rule as 

A contention that an application under O. 9, R. 13. 
Civil Procedure Code, is virtually an application for 
review within the meaning of Cl. (3) of Art. 182 
of the Limitation Act, goes against and beyond the 
normal meaning of tlie word “review” in that clause 
of the article and cannot be accepted. 

There can be no suspension of time which has 
once begun to run except under the heads of deduc- 
tion specifically recognized and provided for by 
statute. 63 L. W. 467=A.I.R. 1950 Mad. 55i= 
1950 M.W.N. 380=(1950) 1 M.L.J. 648. 

Art. 182 (3) — Proceedings for setting aside an 

ex parte decree are not proceedings for 'review of 
judgment' within the meaning of Art. 182 (3). 

(1932) A.L.J. 731=A.I.R. 1932 All. 601 (602)= 
138 Ind. Cas. 692. 

Art. 182 (3) and (4) — Decree— Amendment 
of — Review. 

An application for the amendment of a decree even 
as regards costs is an application for review of judg- 
ment and hence a fresh starting peunt for limitation 
for the execution of such decree begins to run from 
the date of amendment. 10 C.L.J. 467^ Ind. 
Cas. 391. 

— ■ A rt. 182, Cl. (3)— Civil Procedure Code 
(1882). S. 206. 

A decree was passed on 31tt December, 1893. ‘The 
2 nd defendant filed a petition for the amendment of 
the decree in respect of the «> 6 ts. which was granted 
oa 6 th October 1893. On 6 th July, 1896 he aisled 


for execution ami again on 29ili April, 1H9S. //<Vr/. 

that the application uas not barred as ilu' order 
passed by the Court determining ibe anioiiiil of post,-. 
nnisi be treated as a continuation or eoinpletioii ot 
iudgment, ami the amendment was Mibslaiilially a re 
view of judgment and Art. 179 (3) (O.-A.) ap 
plies. (1900) 24 M. 2.5. 

Art. 132 (3) — ‘Review’ — Amendment of 

decree, no review — Civil Procedure Code, S. 
206. 

All order granting an application under S. 206 of 
the Ccxle of Civil Procedure is not an order passed 
upon review of judgment' within the meaning of Art. 
179 and has not the effect of extending tlie period of 
limitation for execution of the decree. 20 A. 304, 8 
A. 492 and 13 A. 134, foil. 1905 A.W.N. 10S= 
2 A.L.J. 287=27 A. 575. 

——Art. 182 (3), Applicability of. 

The wonis “where there has been a review of 
jmlgment" in Art. 182 (o), must be interpreted 
strictly as meaning what they saj’. These words, in 
their plain meaning, only cover cases where the ap- 
plication has been allowed and there has been an 
actual review or re-liearing of the case or appeal. In 
that case the limitation will begin to run from the 
date of the new decree. It would indeed begin to 
run from the date of the new decree e\-cn if the new 
decree was the same as the decree in respect of 
M'luch the application for review had been made and 
allowed. Hence Art. 182 (3), has no application to 
cases in which the application for review has been 
rejected. In such cases limitation begins to run 
from the original decree. 1942 A.W.R. 246=A.I. 
R. 1942 All. 338=(I942) A.L.J. 352=202 Ind. 
Cas. 726. 

Art. 182 (3)— "Review of judgment", mean- 
ing explained. 

The words “when there has been a review of judg- 
ment" in Art. 182 (3), must mean a review by some 
one who can review the judgment, that is to say, by 
tlie Court which pronounced the judgment to be re- 
viewed. Hence the article will have no application- 
where an application for review has been rejected,, 
because in that case there has not been a review of 
judgment. The words 'review of judgment’ cannot 
be construed to mean proceedings for review of judg- 
ment. A.l.R. 1941 Pal. 213=22 P.L.T. 26=7 B. 
R. 799=20 Pat. 513=194 Ind. Cas. 608. 

Art. 182 (3) — Limitation — In peculiar cir- 
cumstances of case limitation for appeal, held 
should be reckoned from date of decision of 
review and was well within time. 

An appellate decree was passed by tlie District 
Judge on December 20, 1939, but on the next day^ 
he passed an order to the effect that it was necessary 
to review the decision as there had been an error in 
his finding as regards the amount due to the plain- 
tiff. He suo molu issued notices to the parties with 
the object of reviewing it. No decrees were, there- 
fore, prepared on the basis of the judgment pro- 
nounc^ on December 20, 1939. Decrees were only 
prepared after the decision on review' on January 25. 
19<M. The appellant had applied for copies on De- 
cember 22, 1939, but they cotdd not be given as no 
decree was prepared: 

Held, that in Uie peculiar circumstances of the case; 
the period of limitation shwld be reckoned from 
January 25. 1940. C^xinting the period from that 
date aM allowing for the tune required for cop^e 0 ^ 
the appeal was well within time: 
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Held, also that even if an appeal was to be lodged 
from a decree on the basis of the judgment, dated 
December 20, 1939, the period till the decree was 
actually signed would have to be excluded for the 
purposes of limitation. A.I.R. 1941 I.ah. 212=43 
P.L.R. 88=195 Iiid. Cas. 157. 

Art. 182 (3)— Review decision. 

Application for review of decree reiected — Appeal 
against, will not stop limitation, running a.gainst de- 
cree-holder. 08 Ind. Cas. 727=A.I.R. 1923 Cal. 
288. 

——Art. 182 (3)*— Review Application for re- 

hearing or review dismissed. 

The intention of the Legislature was to allow fur- 
ther time to a holder of a decree or order for costs 
where there lias been an application for review which 
had been heard and a fresh det'ision has been pro- 
nounced not to allow further time where an applica- 
tion for rehearing or review has been put forward 
on untenable grounds and has consequently 
been rejected or dismissd. Quaere'. Whether the 
words “review of judgment” in clause (3) of Art. 
182 of the Limitation Act cover an application for 
re-hearing of a .suit dismissed for default. 3 Pat. 
Tv.J. 11^^44 Ind. Cas. 575. 

——Art. 182 (3) — “Decision passed on review,” 
meaning of. 

The words "decision passed on review” in Art. 182 
('3), mean a decision passed in review proceedings; 
and whatever such a decision is, it gives a fresh start- 
ing point of limitation. The starting point of limi- 
tation under sub-R. (3) is the order passed on re- 
view, and the only orders under review contemplated 
by 0. 47 are tliose under R. 4, and the words in -Art. 
182 (3) presumably apply 10 such orders and orders 
made in appeal against such orders. A.I.R. 1936 
Bom. 102=^8 Bom.L.R. 215=162 Ind. Cas. 223. 

Art. 182 (3) — Review of judgment, whether 

extends limitation against persons not party to 
review. 

Dhcrc there has been a review of decree the period 
•of limitation for making an application for execution 
runs from the date of tlie revised decree even as 
against persons who were not parties to the review 
proceedings. 64 M.L.J. 75=A.T.R. 1933 Mad. 
276=36 L.W. 919=(1933) M.W.X. 155=Ul Ind. 
‘Cas. 175 (2). 


5. Clause (4). 

(a) Applicability. 

(b) Executing Court cannot question pro- 
:priety of amendment. 

(c) Starting point of limitation. 

(a) . Applicability . 

(i) Amendment of decree after period of 
limitation. 

(ii) Formal amendment of decree. 

(iii) Formal amendment of decree after 
period of limitation. 

(i) Amendment of decree after period of 

limitation . 

Art. 182 (4)— Decree amended after it was 
Tiarred — Application for execution within three 
years of amendment — If within time. 

Though a decree may have amended after it was 
barred, if the application for execution is within 
three years of the date of the amendment, it would 
be within time. 1950 A.L.J. 676=A.I.R. 1950 A. 
•655=1950 A.W.R. 646. 


Art. 182 (4) — Applicability — Decree 

drawn up in name of wrong person — Amendment 
after three years correcting error — Execution 
within three years of amendment — If barred. 

Where a decree drawn up incorrectly in that the 
decree was not drawn in the name of the correct 
person but in the name of wrong person, is amended 
after the lapse of three years from the date of the 
original decree, and an application for execution is 
made within three years after such amendment, such 
application is not barred by limitation; the decree exe- 
cuted being the amended decree, limitation starts only 
from the date of the amendment. A.I.R. 1948 Pat. 
158. 


Art. 182 (4)— Amendment of decree by 
apportionment of rent in manner set out in 
plaint— Limitation for execution, when begins 
to run. 

If (liere has in fact been an amendment within the 
meaning of Cl. (4) of Art. 182, then, even though 
that amendment has been made more than tliree years 
from the date of the original decree, icnntnus a quo 
for ait application for execution runs from the date 
of flic order of the amendment. But it does not 
save limitation if tlie alteration in a decree does not 
amount to an amendment within the meaning of cl. 
(4) of Art. 182. 


Tit a suit for rent of number of holdings, the plain- 
tiff set out tlic amount of rent claimed in respect of 
each of the holdings. The suit was decreed; but in 
the decree that was drawn up, the rent due in res- 
pect of each of the holdings was not shown, but the 
consolidated amount due for all the holdipgs was 
entered as the amount which (he decree-holder was 
entitled to recover. The decree was passed on De- 
rember 22, 1936. On January 10, 1940, the decree- 
holder applied for amendment of the decree by ap- 
portionment of the rent in the manner set out in the 
plaint. The amendment was allowed by an order 
dated January 22, 1940. .An application for execution 
of tlie amended decree was made on April 6, 1940. 
The application was opposed by the judgment-debtors 
on the ground that ii was barred by limitation. 

Held, that as originally passed, the decree only en- 
titled the decree-holder to sell the right, title and 
interest of the judgment-debtors in their holdings. 
It u'as incapable of execution as a rent decree. 
The consequence of the amendment was to confer w 
the decree-holder the right to sell the holdings of the 
tenants. Such an amendment wa.s of a substanUai 
nature and resulted in time running against the 
judgment-debtors from the date it was ® 
from the date of the original decree. A.i^. 1944 
Pat. 478=8 B.R. 853=23 P.L.T. 731=202 Ind. 
Cas. 105. 




Art 182 (4) — ^Applicability, when amend- 
ment is made more than three years after date 

of original decree. , , a \ 

There is no warrant for the proposition that Cl. (.4; 
of Art. 182 applies only if the amendment had been 
made on a date when the original decree had not be- 
come barred under O. (1) or Cl. (2). An ex^ 
cution application brought within three ywrs from the 
date of amendment is within tinie ev^ if the am^d- 
nient is made on a date when the original d^ree rad 
been barred under Cl. (1) or O. (2). A. L R- 
1941 Lah. 131=43 P.L.R. 11=1. L.R. (1941) Lah- 
659=195 Ind. Cas. 250. 

Art . 182 (4)— Application for amen dm ent of 

decree five years after date of decre 
gives a fresh start to limitation. 
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A decree which is capable of execution, and is not 
executed within three years from its date becomes 
4ead, and cannot he revived by a subsequent appU- 
«cation for amendment. Clause (4), Art. 182, Limi- 
tation Act pre-supposes that at the time of amend- 
ment Oie decree is alive. The basic idea underlying 
Art. 182 is thar the decree is subsisting at the various 
points of time from which the limitation starts to run 
under the provisions of Cl. (3) of this article. It 
-would not be consistent with the obvious intention 
of the Legislature to hold that ihe decree-holder can 
•get a start for limitation from the date of amend- 
ment even in a case where the decree had already be- 
•come barfd by time when the amendment was made. 
A.I.R. 1934 Oudh 43=11 O.W.N. 10=147 Ind. 
•Cas. 815. 


cannot be restricted to tliosc decrees only in wlncli the 
amendment is of a particular type. The article 
applies whether the amendment was merely a fc>rmai 
one or was really unnecessary. .A.I.R. 1941 La i. 
131=43 I’.L.K. 11=1. L.R. (1941) Lah. 6.V4=193 

w ■ A * A 


Art. 182 (4)— Scope of. 

An amendment of a rent decree where u is merely 
a correction of the rate, the amount decreed remain- 
ing the same, made after tlic right to execute the 
decree had expired, does not give the decrcc-holdcr 
a fresh starting point of Umitalion. 2 Fat.L.J. SoO 
=3 Pat.L.W. 435=39 Iml. Cas. 624. 


(iii). Formal amendment of decree aftfer period 

of limitation. 


Art. 182 (4) — Application for amendment 

'made within time— Amendment beyond time. 

Application for amendment made within time — 
Action of Court in delaying amendment beyond lime 
•does not prejudice decree-holder’s right in respect of 

• decree. A.I.R. 1929 Cal. 6.^0, Foil.; 11 P.L.T. 181= 
A.T.R. 1930 Pat. 286. 

Art. 182 (4) — A decree-holder made an appli- 
cation for execution claiming the correct amount as 
'due to him. In the sale proclamation, however, by 
some clerical mistake, a lesser amount was put dovni. 
The sale proceeded but the decree remained unsatis- 
fied as to a certain amount. Long after 3 years from 
first application but within 3 years from intermediate 
application the decree-holder again executed the decree 

• and claimed the correct amount due to him. The 
•Court held that the decree-holder having failed 
within three years' time to have the figure corrected 
is debarred from executing the decree in respect of 
the correct amoiinr. In no instance, however, did the 
■ decree-holder claim anything less than what was 
actually due to him under the decree. 

Held, that the decree-holder was not precluded from 
•claiming the correct amounr <lue to him. 

Held, further, that the matter might have been 
•different if he had allowed an order to be passed that 
the decree had been fully satisfied, on receiving a 
lesser amount. Ill Ind. Cas. 698. 

Art. 182 (4) — ^Amendment after period of 

limitation — Decree not revived. 

Where a decree is quite capable of^ execution as it 
•stands, its amendment cannot entitle the decrce- 
’holder to a fresh period of limitation under .Art. 182, 
•Cl. U). A decree which is capable of execution 
• and is not executed within three years from its date 
becomes dead and cannot be revived by a subse- 
•quent application for amendment. 32 l.C. 744: 59 
I.C. 186, Foil.; 73 Ind. Cas. 461=5 L.L.J. 398= 
A.I.R. 1924 Lah. 329. 

Art. 182 (4) — ^Amendment of decree. 
Amen^eat of decree after the execution is barrcxl 
by limitation gives no fresh start of limitation for 
execution from that time. 32 Ind. Cas. 744 (Cal.). 

(U). Formal amendment of decree. 

—Art. 182 (4) — Amendment format or tu- 
■necceury. 

There is no warrant for the proposition that 
*C. 4 of Art. 182, Limitation Act applies only to 
cases where the amendment is in the real sense of 


Art. 182 (4)— Construction and scope-;- 

Amendmcnt of decree and fresh start of limi- 
tation— If dependent on amendment being one of 
substance — Amendment beyond three years ©f 
date of decree — If furnishes fresh start. 

Under Art. 182 (4). Limitation Act, time for exe- 
cution of a decree, which has been amended, runs 
from the date of the amendment, even though the 
amendment was made more ilian three years alter 
the date of the decree; and it is not competent to the 
executing Court to decide whether the order for 
amendment of the decree was proper or not. 

Imam, J. \ — If the amendment is one of substance, 
and not merely one of form such as correcting an 
arithmetical mistake or a clerical error, a fresh period 
of limitation starts from the date of the amendment 
of the decree. 

Narayan, J . : — A fresh terminus a quo is available 
to the decree-holder in all cases of amendment, irres- 
pective of whether the amendment is one of substance 
or not. 41 C.W.N. 1330; A.I.R. 1941 Lah. 131; 
16 Pat. 290. foil. 27 Pat. 513. 

Art. 182 (4) — Scope — Decree barred — Am- 
endment — If gives fresh start of limitation for 
execution. 

There is no warrant for holding that “the date of 
the amendment” given in the tliird column of the 
schedule under Art. 182 (4). Limitation Act, applies 
only when the decree amended was still capable of 
execution at the time of the amendment. An ametid- 
niciu of a decree undoubtedly gives a fresh starting 
point for limitation, whether the amendment be 
formal or substantial, and whether the decree amended 
was or w’as not time-barred at the date of the amend- 
ment. 49 Rom. L.R. S57=A.I.R. 1948 Bom. 49, 

Art. 182 (4)— Amendment of decree after 

three years — Amendment without notice to 
judgment-debtor and merely to correct arith- 
metical error. 

If Cl. (4) of Art. 182 is to be literally con- 
strued. the amendment of a decree provide a fresh 
starting point for limitation and it is immaterial 
whether the application for amendment was made 
within three years of the date of the decree or more 
tlian three years after it. 

But the amendment which gives a fresh start to 
limitation must be an amendn^t in tbe real sense 
of the term, that is, of some substance as aflecting 
ihe rights of the parties, and not merely the correc-. 
tion of a clerical error or a trailing arithmetical mis- 
take such as the Court might at any time correct 
of its own motioa Where tliere was no real amend- 
ment of the decree and the Court which was asked 


-the term, that is, of some substance as affecting tbe 

•rights of the parties. .Application of the oaiiae to amend it, did not issue notice to die opposite party 
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before passing final orflcrs upon llie decree-holdei'’s 
application, Art. 182. Cl. (’4) cannot be availed of 
by the decree-holder and the execution afiter three 
years of tlie .decree is barred bv limitation. AIR. 
ms Pat. 57=16 r.tt. 4.-3rr:18 P.L.T. 679=4 B. 
R. 425=17-1 Ind, Ca^. 418. 

Alt. 182 (4) — Decree only requiring verbal 

corrections — Objections as to limitation, in 
subsequent execution proceedings. 

\\ here the decree-holder does not take any step 
to execute hi.s decree witiiiti period of limitation but 
subsequently seeks to amend the decree, tliough the 
<itcrec is capable of execution without such amend- 
ment, which is merely of the nature of verbal cor- 
recuons not failing witliin the meaning of Art. 182 
(4), such amendment and correction do not save the 
limitation and the execution filed afterwards is barred. 
The judgment -debtor, who was not made a party to 
the amendment proceedings and the previous exe- 
aition having been dismissed for failure on the part 
of the decree-holder to take any further steps after 
notice to the judgment-debtor, can take objection in 
subsequent exertion proceedings that the amendment, 
not being necessary, cannot save limitation. A.I.R. 
1937 Cal. 581=41 C.VV.N. 1151=67 C.L.J. 92= 
173 Ind. Cas. 584. 

Art. 182 (4) — Amendment of formal nature 

—Limitation. 

Under Art. 182 (4) where a decree has been 
amended, the decree-holder is entitled to apply for 
execution within three years from the date of the 
amendment. The fact that the decree had become 
time-barred at the time of the application for amend- 
ment or that the amendment applied for is unnecessary, 
are matters to be dealt with by the Court to which 
the application for amendment is made. 

A final decree was passed on 2nd Decemlicr, 1921 ; 
on 21st October, 1925, that decree was amended. On 
20th January, 1928, an application for execution was 
made; 

Held, that the application was not time-barred, even 
though amendment of the decree was merely a 
formal one and the final decree was an executable 
one even in its un-amended fonn. (1934) M.W.N. 
1402=40 L.VV. 896=67 M.L.T. 904=A.T.R. 1935 
Mad. 97=58 M. 743=154 Ind^ Cas. 847. 

(b). Executing Court cannot question 
propriety of amendment. 

Art. 182 (4) — Nature of amendment of 

decree cannot be considered by execution Court. 

Under Art. 182, Cl. (4) it is irrelevant to look 
into the nature of an amendment. An executing 
Court does not sit as a Court of Appeal over the 
Court which has made the decree or which has made 
the amendment, but only sees whether the decree lias 
been amended in order to decide whether the appli- 
cation for execution is barred bv limitation. 18 P. 
L.T. 18=16 Pat. 290=A.I.R. 1937 Pat. 316=3 
B.R. 275=167 Ind. Cas. 134. 

—Art. 182 (4)— Decree amended — Limitation for 
execution runs from date of amendment — Executing 
Court cannot , question propriety of the amendment. 
A.I.R. .1929 Cal. 650. 
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(c). Starting point of limitation. 

Art. 182 (4) — Decree under S. 8 of the 

U. P. Debt Redemption Act amended — Execu- 
tion — Limitation. 

An order amending a decree under S. 8 of the 
U. P. Debt Redemption Act must bear the date on 
whicli the order was made, and the decree-holder can 
execute the decree within three years of ithe date of 
amendment under Art. 182 (4) of the Limitation 
Act. Although sub-S. (2) of S. 8 of the U. P. 
Debt Redemption Act provides that a decree amended 
under tlic provisions of sub-S. (1) shall be deemed 
to bear the date of the original decree, it nowhere 
lays down that the date of amendment shall be deemed 
to bo the date of the original decree. A.I.R. 1^7 
All. 249=1946 A.VV.R. (H.C.) 543. 

Art. 182 (4) — Where a decree has been 

amended limitation for execution of the decree runs 
from the date of the amendment under Cl. (4) of 
Art. 182 and this clause must be read in its exact 
sense. 66 M.L.J. 492=(1934) M.W.N. 90=A.I. 
R. 1934 Mad. 283=39 L.W. 488=57 M. 795=148 
Ind. Cas. 1088. 

- ■ ■ Art. 182 (4)— If there has been an amendment 
of a decree which was incapable of execution, the 
period shall run from the date of the amendment, 
otherwise it must date hack to the date of the original 
decree. 115 Ind. Cas. 118=1939 A.L.J. 427=A. 
I.R. 1929 All. 253. 

— -^Art. 182 (4) and Old (6) — Execution of 
adjusted decree. 

After recording compromise in execution the 
decree is adjusted and the decree to be executed is 
the adjusted decree. The limitation applicable in 
such a case is that contained under Art. 182, Cl. (4) 
and under Old Cl. (6) of the same article there would 
be a period of three years allowed from the issue 
of the notice to the judgment-debtor to pay under the 
decree. 97 Ind. Cas. 768=/v.I.R. 1927 Nag. 31. 

——Art. 182 (4)— .Application for execution filed 
within three j'ears of a modified decree is in time. 
100 Ind. Cas. 164=A.I.R. 1927 Lah. 719. 

^Art. 182 (4)— The “date of amendment" in 

Art. 182 (4) means the date of the order for amend- 
ment and not the date on which the decree is actually 
amended. 95 Ind. Cas. 196=49 Mad. 807=23 M. 
L.W. 69iz=A.I.R. 1926 Mad. 747=50 M.L.J. 

554. 

—Art. 182 ( 4 )— Amended decree — Execution 

— Limitation when begins. ... e 

The date of amendment of a decree is the date of 
passing the order of amendment and not the ^le of 
actual amendment. Therefore an application for the 
execution of a decree three years after tlie date of 
the order amending the decree, but less than twee- 
years after the actual amendment, is barred. 3 Fat. 
L.VV. 447=36 Ind. Cas. 533. 

Art, 182 (4) — Arbitration — Execution peti- 
tion referred to arbitration — New instalment 
decree on terms of award— New decree* if can 
be executed where old is barred. 

Where in execution of a decree the matt^ is r^ 
ferred to an arbitrator and on the basis of his award 
a new decree results, the new decree is cabbie of 
execution thought the old one is barred. 16 C.W.N* 
34=11 Ind. Cas. 457. 
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Art. 182 (4) — Decree as originally framed 

incapable of execution — Amendment of decree. 

A decree for sale under S. 88 of the Transfer of 
Property Act, 1882, and the order absolute for sale 
under S. 89, direct^ the sale of a village which was 
non-existent. The decree was, however, amended on 
the application of the decree-holders. 

Held, on an application for execution by decree- 
holders that such a decree was until amendment 
incapable of execution and limitation therefore began 
to run not from the date of the decree hut from the 
date of the amendment. 17 A. 39, foil. (1908) A. 
W.N. 191=5 A.L.J. 403. 

[Now made clear by Cl. (4) of ilie new .\ct — 
Ed.]. 

Art. 182 (4) — No amendment of decree 

except under S. 206 or S. 623 of the Code. 

Time runs from date of original decree and not 
from date when decree was amended without any 
fower to do so. When decree is amended without 
power to do so. time runs for application for execu- 
tion from the date of the original and not that of the 
amended decree. (1898) 24 M. 1=4 C.W.N. 725= 
10 M.L.J. 221=2 Bom.L.k. 771=27 I. A. 197 
(P.C.). 

Art. 182 (4)— Appeal from amended decree 
postpones execution. 

Upon strict construction of An. U2 or ii*. princi- 
ple, case of an appeal from amended decree is in 
no way different from case of .m appeal from any 
other decree and as in the other case, appeal irum 
an amended decree postpones the date from which 
limitation runs for execution purposes. 50 C.L.J. 
12=33 C.W.N. 958=A.1.R. 1929 Cal. 676. 

6. Application “in accordance with law.” 

(a) Application — Meaning of. 

(b) Decision in subsequent execution appli- 
cation. 

(c) Defective application. 

(d) Test. 

(e) What is and what is not. 

(a). Application— Meaning of. 

Art. 162 (5) — Application — If includes 

suit. 

A “suit" is a proceeding which is instituted by the 
presentation of plaint and is. in its nature, different 
from an “application made” under the Limitation Act. 
A.I.R. 1939 Rang. 296=1940 Rang.L.R. 82= 
185 Ind. Cas. 70. 

— Art. 182 (5)— Application— -Suit in the exe- 
cuting Court dismissed as barred by S. 47, C. 
P. Code— Order of dismissal if can be a step-in- 
aid of execution. 

The word 'application* in Art. 182 (S) must be 
Mnctiy construed as the Act itself draws a clear dis* 
tinrt ion between suits and appUcations* Suits are not 
included under the provaions of this article. Hence 
the dismisal of a suit filed in the executing Court 
where an execution application is pending, on the 
ground that k is barred by S. 47, C. P, Code, caniwt 
operate as a step-in-aid of the pending execution. 
1946 A. M.L.J. 13. 

—Art. 182 (5)— Application— SiUt under 

O. 21, R. 63, C. P. Code. 

A suit iHidcr O. 21, R. 6.1. C. P. Code, cannot 


be treated as an "application” for purposes of Art. 
182 (5), Limitation Act, and therefore such a de- 
claratory suit cannot be a step-in-aid so as 10 save 
limitation. I.L.R. (1946) Kar. 412=227 Ind. Cas. 
17=A.I.R. 1947 Sind 48. 

Art. 182 (5) — “Application" — Suit under 

0. 21, R. 63— If step-in-aid. 

A suit under O. 21, R. 63, C. P. Code, by a 
10 the attached property cannot be regarded as a 
step-in-aid under Art. 182 (5), Limitation Act, sudi 
a suit is not “an application made in accordance with 
law to the proper Court for execution or to take some 
step-in-aid of execution of the decree or order.” 
"Application” in the Article does not include a suit. 

1. L.R. (1945) Bom. 893=225 Ind. Cas. I42=:.A. 
I.R. 1946 Bom. 187=47 Bom.L.R. 848. 

Art. 182 (5) — ^The plaint in declaratory suit 

under 0. 21, R. 63, cannot be treated as an appli- 
cation in accordance with law within jneaning of Art. 
182. A.I.R. 1942 Mad. 5=54 L.W. 45=1941 M. 
W.N. 752=(1941) 2 M.L.J. 754=200 Ind. C:as. 
815. 

Art. 182 (5) — Plaint in suit in Court pass- 
ing decree for declaration that property is liable 
to be attached in execution. 

A plaint in a suit filed in the Court passing the 
decree for declaration that certain property is liable 
to be attached in execution of the plaintiff’s decree 
against his judgment-debtor, is not an application to 
take some step-in-aid of execution wihin the mean- 
ing of Art. 182 (5), Limitation Act. A.I.R. 1939 
Cal. 399=1. L.R. (1939) 2 Cal. 33=43 C.W.N. 
604=69 C..L.J. 543=187 Ind. as. 831. 

■ Art. 182 (5) — Claim suit under O. 21, R. 63 

is not a step-in-aid of execution. A.I.R. 1938 Nag. 
534=1938 N.L.J. 336=1. L.R. (1940) Nag. 334= 
180 Ind. Cas. 903. 

Art. 182 (5) — Plaint — Treatment of, as ap- 
plication. 

The word “application" in Cl. (5) means a "docu- 
me!U containing a request". 

A plaint in a suit by a decree-holder to abtain a 
declaration that the property attached by him belongs 
to his judgment-debtor and is liable to be sold in 
execution of his decree, instituted in the same Court 
in which the decree under execution was passed, can 
be treated as an application to take a st^in-aid of 
execution of the decree within the meaning of Q. 
(5), Art. 182. A.I.R. (1930) 22 AU. 376; A. I. 
R. 1921 All. 174 and 29 All. 348. Foil. 7 O.W.N. 
887=A.I.R. 1930 Oudh 468, 

Art. 182 (5)-^Iaim suit by decree-holder 

— Institution of, is a step-in-aid of execution. 

Where the decree-holder files a suit for a declara- 
tion that a sale by the judgment-debtor is fraudulent 
and that the properties are liable to be attached in 
execution of his decree held, that the institution of the 
suit is a step-in-aid of execution of his decree. 

The expression “in accordance with law” meaiu 
"in accordance with the whole body of law appli- 
cable, and not merely the law relating to the execu- 
tion of decrees". 

The word 'applicatitxi' means a 'document contain- 
ing a request*. A plaint can for the purposes of the 
sectim be treated as an application. 

'Proper Courts means the Gxirt whose primary 
duty is fb execute iti own decree. 69 Ind. as. 660 
=9 O.L.J. 444=26 O.C. 71=A.I.R. 1923 Oudh 9. 
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Art. 182 (5)— -Application. 

Filing tabular statement under O. 21, R. 11, is 
making application. 

The making of an application does not imply an 
application on which an order has been made. 115 
Ind. Cas. 83=55 Cal. 1341=A.I.R. 1929 Cal. 193. 

Art. 182 (5) — Consent by decree-holder for 

adjournment of sale — No application. 

A consent by the decree-holder for adjournment of 
sale on an application by the judgment-debtor for 
postponement is not ‘an application’ by the decree- 
holder; and consequently a fresh application within 
three years from the date of consent, but after three 
years from the date of the previous application, is 
barred. (1904) 28 M. 40. 

(b) . Decision in subsequent execution 

application . 

Art. 182 (5) — Question whether execution 

was in accordance with law — Decision in sub- 
sequent execution application. 

Where the question whether an application for 
execution was an application in accordance with law 
was not raised in the execution proceedings, it can be 
decided in the subsequent execution application and 
though prima facie it may not be fair or equitable 
that the decree-holder should be exposed to the risk 
of having his application declared in a subsequent ap- 
plication for execution to have been an application 
not in accordance with law when the question is not 
easy to decide, .still it should be decided as equitable 
considerations are out of place. A.I.R. 1943 Boot. 
353=45 Bom.L.R. 707=210 Ind. Cas. 376. 

Art. 182 (5)— “In accordance with law”— 
Test to decide whether earlier application was 
according to law. 

In considering wheUier an earlier application for 
execution was or was not in accordance witli law 
within the meantrtg of Art. 182 (5), Limitation Act, 
the Court has to consider only one thing, that is, whe- 
ther the provisions of Rr. 10 to 14 of O. 21, C. P. 
Code, had been complied with in respect of that ap- 
plication. Whether the earlier application was bona 
fide, made with a genuine intention to pro.secute the 
same, and whether the Court was competent to grant 
all the reliefs prayed for, and other questions of that 
kind are entirely irrelevant, as they do not affect the 
quesUon. I.L.R. (1946^ Kar. 450=A.I.R. 1947 

Sind 152. 

Art. 182 (5) — Application in accordance 

with law. 

In considering whether an application for execution 
of a decree is within time, it is not necessary to exa- 
mine the previous applications to ascertain whether 
they in all respects comply with the provisions of law. 
65 P.L.R. 1916=202 P.W.R. 1915=34 Ind. Cas. 
955. 

-—Art. 182 (5)— A judgment-debtor who was not 
a party to a previous application for execution of a 
decree or to any order made upon it is not precluded 
from showing that the said application was barred 
by limitation and that therefore it was not in accord- 
ance with law. 67 Ind. Cas. 879=A.I.R. 1923 

Cal. 322. 

(c). Defective application. 

(i) Certificate and necessary papers required, 
by law. 


(ii) Copy of decree and judgment. 

(iii) Court-fee. 

(iv) Dead judgment-debtor or some or wrong 
legal representative. 

(v) Description of property. 

(vi) Description of suit or parties. 

(vii) Jurisdiction of Court. 

(viii) Leave of Insolvency Court. 

(ix) Minor. 

(x) Relief. 

(xi) Test. 

(xii) Verification and vakalat. 

(xlii) Wrong applicant. 

(xiv) Other defects and mistakes. 

0) . Certificate and necessary papers re- 
quired by law. 


Art. 182 (5) — Execution application for 

sale of property already attached before judg-- 
ment — Insolvency of judgment-debtor — Certi- 
fied extracts of mutation register required by 
Court not filed — Execution application dis- 
missed for default — Application, held one in 
accordance with law. 


The decree-holder applied for execution of his 
decree by the sale of the villages which had already 
been attached before judgment. The Court regis- 
tered tlie .'•ppHcaiion and admitted it ordering the 
<lecree-holder to file copies of mutation registers 
under O. 21, R. 14. Meantime, the judgment-debtor 
was adjudicated insolvent. The decree-holder put in 
a claim in the Insolvency Court supported by an affi- 
davit giving the particulars of his debt as required 
by S. 49 of the Provincial Insolvency Act. Time- 
for filing copies of mutation register was extended 
from time to time. The Court dismissed the exe- 
cution application for default as the decree-holder 
was absent and the copies of the mutation register 
were not filed: 


Held, tJiat the Court might well have, abstain^ 
om requiring the decree-holder to produce the certi- 
;d extracts and proceeded with the execution of the 
:cree seeing that the properly had been under at- 
chment and the necessary particulars about it were 
ready known. A.I.R. 1943 P.C. 98=47 C.W. 

. 71S=(194d') 2 M.L.J. 121=56 M.L.W. 444= 
i943) A.L.J. 323 (2)=10 B.R. M.^ 

. 565=1. L.R. (1943) Nag. 66^70 LA. 8^ 
,943) N.L.J. 587=1943 A.W.R. 

. 306=LL.R. (1943) Kar. (P.C.) 109 (Sup.)— 
Ift TnH Tae 102 CP r.1. 


Art. 182 ( 5 )— Execution application com- 
plying with O. 21, Rr. 11 to 14^ale papera 
and encumbrance certificates not filed. 

An application for execution which complies with 
the requirements of O. 21, Rr. 11 to 14, CivU P. 
C., is an application in accordance with law within 
Art. 182 (5), Limitation Act. The mere non-p^ 
duction of the sale papers and the encumbrance certi- 
ficates with the applicarion cannot render rt m on 
not in accordance with law and cannot justoiy ^ ^ 
order returning the same as being defective 
not till a late stage ithat these papers can be called 
under R. 194 of the Civil Rules of Practice oftbe 
Madras High Court, A.I,R. 1943 Mad, 2^— 
(1942) 2 MXJ. 768=I.L.R. (1943) Mad. 357= 
1943 M.W.N, 68=208 Ind. Cas, 361. 


accordaoco with law 
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Art. 182 (5)— Decree in respect of equitable 

mortgage — Documents of title not filed — Appli* 
cation for execution, held in accordance with 
law. 

There is no presumption in favour of the regula- 
rity of an execution petition, and the entire burden 
is upon the decree-holder to show tliat the require- 
ments of law were complied with. 

With an application for execution of a decree in 
respect of an eqoitable mortgage, the extracts from 
D register were filed. But on the decree holder’s 
failure to file the documents of title, the execution 
petition was dismissed: 

Held, that as the preliminary decree was filed along 
with the execution petition, all particulars relating 
to the mortgaged properties could be gathered from 
the decree and the omission to file the documents of 
title could not be held to be a defect in the application 
which would prevent the Court from proceeding with 
the execution application and selling tlie mortgaged 
properties. Hence the execution petition was in ac- 
cordance with law. A.I.R. 1943 Cal. 131=76 C. 
L.J. 35=208 Ind. Cas. 26. 

Art. 182 (5)— Some of decree-holders applying 
for execution of decree in 1931— Final order on 
January 27, 1931 — Some of decree-holders dying — 
Surviving decree-holders and legal representatives of 
deceased applying in 1931 — No succession certificate 
obtained — Objection by judgment-debtor pending — 
Surviving decree-holders applying on March 19. 1932, 
for execution on footing of O. 21, R. 15, Civil P- 
C. — Court refusing to gram application on March 
24, 1932: 

Held, tliat the application of March 19, 1932 was 
one according to law — Order of March 24, 1932, was 
final order within Art. 182 (5). A.I.R. 1937 Cal. 
16=41 C.W.N. 310=169 Ind. Cas. 739. 

Art. 182 (5) — Application according to O. 

21, Rr. 11 to 14 — No succession certificate. 

An application for execution is in accordance with 
law if it complies with the requirements of O. 21, 
Rr. 11 to 14, Civil P. C. The want of succession 
certificate, no doubt, may deprive the applicants of 
iheir remedy, namely, execution of ilie decree, but 
that would not vitiate th* application itself. Appli- 
cations in execution are not always successful; never- 
theless they are treated as steps-in-aid of execution. 
A.I.R. 1935 Nag. 1=31 N.L.R. 126=153 Ind. Cas. 
955. 

Art. 182 (5)— Filing without succession 

certificate . 

An execution application is in accordance with law 
within Art. 182 (5) if the particulars required by 
Rr. 11-14, O. 21, are mentioned in the application. 
Where, therefore, an application contains these parti- 
culars, the fact that it was presented without a suc- 
cmion certificate makes no ^fierence, as an applica- 
tion without a succession certificate is perfectly in 
order; only no relief can be granted until the suc- 
cession certificate is produced. 164 Ind. Cas. 218= 
6 Pat. 440=8 P.L.T. 671=A.I.R. 1927 Pat. 324. 

Art . 162 (5)— Application in accordance 
with law>-~Succettion certificate. 

An application for execution made by the heir of 
a decease decree-holder without obtaining a succes- 
sion certificate it one in accordance with law. 9 Ind. 
Cas. 800 (All.). 

>Art. 182 (5)— OfflUfion to prodnee copies 
of kbewat, effect of— Dismiual of application 


for default of decree-holder— Whether makes 

it ineffective — Tests under Art. 182 (5). 

The expression '‘in accordance with Ja\s" .dj<jiild 
be taken to me.'in that the application, though defec- 
tive in some particulars, was one upon which cxccu- 
tioti could lawfully be ordered. If the omissions 
were such as to make it impossible for the Court tO' 
issue execution upon it, it .should be held that .such 
an application was not in accordance with law. Con- 
sequently, the omission to produce copies of the 
khezvats as required by Rr. 187 and 188 of the Oudh. 
Civil Rules is not such an omission as to make it 
impossible for the Court to issue execution upon it. 

The fact that the application was subsequently dis- 
missed on accoiuit of the decree-holder’s default, can- 
not make the application ineffective for saving limi- 
tation if it was a proper application made in accord- 
ance with law. In considering whether an earlier- 
application is effootive 10 save limitation it is suffi- 
cient to show that an application was made m accord- 
ance with law' to the proper Court for execution or' 
ta take some siep-iti-aid of e.xecution of tlie decree. 
It is the application and not the result of the appli- 
cation, which is contemplated as being suflicient to 
save limitation. 1037 O.W.N. 169=A.I.R. 1957 
Oudh 233=13 Luck. 162=167 Ind. Cas. 34. 

Art. 182 (5)— Non-production of power. 

The non-production of tlie power under which the 
Agent of the decree-holder Bank signed an applica- 
tion for execution on behalf of the Bank will not 
render an application itself, otherwise valid, invalid,, 
although non-production of the power, if its produc- 
tion was ordered by tlie Court, may entail the dis- 
missal of the application. 

There is no rule under wliich it is necessary tliat 
f.uch power should be produced along with the appli- 
cation for execution. If the application was signed! 
by a properly authorised person, it would be in order. 

2 B.R. 92:^.1.R. 1936 Pat. 62=159 Ind. Cas. 
494. 

Art. 182 (5) — Application imder R. 11, 

O. 21 — Affidavit not accompanying application. 
— Certificate of Sub-Registrar not filed — AppU- 
cation, if one in accordance with law — Limita- 
tion, saving of. 

Where an application for execution of a final 
decree in a mortgage suit was filed by the decree- 
holder alleging that a previous application under 
O. 21, R. 11, C. P. Code, saved limitation while 
the judgment -debtor objected that that application was- 
not in accordance with law as it was not accom- 
panied by the affidavit required by O. 21, R. 66 (3) 
and the certificate of the Sub-Registrar regarding, 
prior encumbrances: 

Held, that the certificate and affidavit could be filed 
at a subsequent stage and that the previous applica- 
tion for execution imder O. 21, R. 11, was one inj 
accordance with law and saved limitation. (1932) 
A.L.J. S78=A.I.R. 1932 All. 484=139 Ind. as. 
201 . 

Art. 182 (5) — Step-in-aid — ^Application in. 
accordance with law — Certificate. 

An application for execution of a decree against 
the defendants— talukdars unaccompanied by a certifi- 
caffr of the managing officer though rejected was within 
time even on rcpre.tentation. The plaintiff was- 
allowed to exclude period from the date of decree to - 
the date of the submission of the claim. 

Per Shah, J. (Marten, J., Contra .) An applica- 
tion r/en if unaccompanied by the certificate is in 
accordance with law which refers only to form and'’ 
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procedure unless there is otiur prohibiiioji. S. 29- 
E of Uie Gujrat Taiukdar’s Act does not lay down 
any such prohibition. 4J Bom. 44=20 Bom.L.R. 
572=47 Ind. Cas. 720. 

Art. 182 (5) and Old (6)— Dek. Agri. Rel. 

Act, S. 47 — Application without certificate of 
conciliator. 

All application to execute a decree was filed without 
the conciliator’s certificate reguired by S. 47 of the 
Lek. Agri. Rcl. Act. The Court accepted the appli- 
cation and ordered notice under S. 248, C. P. Code 
(1882), The notice was not served upon the judg- 
jiiciit-debtor and the exeemion proceedings came to 
.an end. 

Held, that' the previous application for execution 
was 'in iccordance with law’ within Art. 182 of the 
I. imitation Act, thougli not accompanied by conci- 
iliator’s certificate. 12 Bom.L.R. 801, Foil. The 
applicant was entitled to take advantage of tJie issue 
•of the notice under S. 248 of the C. P. Code (1882) 
•even though tJie application might be defective owing 
to the absence of the conciliator’s certificate. 17 Bom. 
l.-R. 203=28 Jnd. Cas. 493. 


Mad. 651=1950 M.W.N. 120 (2)=A.I.R. 1950 
Mad. 261=62 L.W. 804=(m9) 2 M.LJ. 617. 

“Art . 182 (5) — Execution application with- 
out copy of decree, whether saves limitation. 

There is no obligation on the decree-holder under 
O. 21, R. 11, C. P. Code, to produce a copy of the 
decree with the application for execution. An appli- 
cation made without such copy is “in accordance witli 
law even if it is rejected for non-production of a 
wpy of the decree as required by the Court under 
O. 21, R. 11 (3) and such an application saves limi- 
tation. A.I.R. 1938 Mad. 144=(1937) M.W.N. 
1192=46 M.L.VV. 700=(I937) 2 M.L.J. 881=175 
Ind. Cas. 827. 

' Art. 182 (5)— Step-in-aid— Application in 
accordance with law— Time given for filing a 
decree — Non-compliance — Subsequent applica- 
tion. 

An application for execution complying with all the 
requirements of 0. 21, R. 11 of the C. P. Code, but 
not accompanied by a copy of the decree which is 
filed subsequently is an application in accordance with 
law and saves limitation. 40 All. 20^16 A.L.T. 87 
=43 Ind. Cas. 914. 


(ii). Copy of decree and judgment. 

Art. 182 (5) and C. P. Code, O. 21, R. 11 

(2) and (3) and Civil Rules of Practice, Rr. 142 
;and 143 — In accordance with law— Application 
filed without the copy of the decree — Rr, 142 
.and 143 of the Civil Rules of Practice cannot 
■override the provisions of the C. P. Code. 

R. 142 of the Civil Rules of Practice is a mere 
re-numbering of the old R. 164, framed under the 
■C. P. Code of 1882. R. 142 has not been made or 
promulgated in accordance with the procedure pres- 
cribed by Part X of the C. P. Code of 1908. Accord- 
ing to S. 157 of the C. P, Code of 1908, the rules 
made under the Code of 1882, shall so far as they 
are consistent with the Code of 1908 have the same 
force and effect' as if they have been made under the 
new Code. The necessary corollary is that if the 
Civil Rules of Practice framed under the Old Code 
are, to any extent, inconsistent with the provisions 
of the C. P. Code of 1908, ihoy pro tanto cease to 
"have operation after the coming into force of the 
Code of 1908. O. 21, R. 11, is part of the Code 
of 1908 and in so far as R. 142 of the Civil Rules 
•of Practice is inconsistent witli it, the latter must 
stand abrogated. 

.According to the provisions of 0. 21, R. 11, the 
production of a certified copy of the decree sought 
to be executed as an annexurc to the first execution 
application is not necessary as a certified copy need 
he furnished only if and when the Court requires the 
applicant to produce it. R. 142 of the Civil Rules 
of Practice in so far as it requires an applicant who 
first applies to execute his decree to produce along 
with his application a certified copy of the decree is 
not only inconsistent with the provisions of O. 21, 
R. 11 (2) and (3) but is diametrically opposed to 
them and the two provisions cannot stand together. 

Where in a first application to execute a decree 
the certified copy of the decree is not filed, it cannot, 
for that reason, be said that the application is one 
■not in accordance with law under Art. 182 (5) of 
the Limitation Act. (1937) 2 M.L.T. 881, foil.; 
■(1949) 1 M.L.J. 66, overruled. I.L.R. (1950) 


- ^Art. 182 (5)— Application not accompanied 
by copy of the decree. 

An application for execution of a decree though 
not accompanied by a copy of the decree as required 
by R. 80 of the High Court Circulars (Civil) is 
i'pplicatiou ‘in accordance with Law’ within the meaning 
of .Art. 179, (O..A.). The proper view to take of 
H. 80. is not that it prescribes the essentials which an 
application for execution must contain and which are 
necessary to constitute the application itself an appli- 
cation in accordance with law, but that it requires 
something further besides the application itself an 
accompaniment extraneous to the application as a 
condition precedent to further action by the Court 
executing the decree. 5 Bom.L.R. 394, not foil. 28 
M. 557, foil. (1906) 31 B. 162=8 Bom.L.R. 892. 

Art. 182 (5) — Application in accordance 

with law — Application without copy of the 
decree — Civil Rules of Practice, Madras. 

An application for execution even though not a^ 
companied with a copy of the decree (as required 
by the Rules of Practice) is an application in accor- 
dance with law. The absence of a copy of the decree 
will be a good ground for the Court not proceedir^ 
further with the application until it is furnished. 
The article should receive a fair and not too technical 
a construction. (1905) 28 M. 557. 

Art. 182 (5) (Art. 179 (4))— Application 

in accordance with law— -Application without 

copy of decree. t» 

Rules made by the High Court under S. 606, C. F. 
Code, and published in the local official (gazette have 
the force of law: hence when an application for exe- 
cution is not accompanied by a copy of the decree 
of which execution is sought, the application cannot 
be treated as a step-in-aid of execution within the 
meaning of Cl. (4) of Art. 179 (O.A.). (1903) 

5 Bom.L.R. 394. 

(iii). Court-fee. 

Art. 182 (5) — Execution application for 

future mesne profits without court-fee. 

Decree for past and future profits — Execution ap- 
plication without paying court-fee for relief of 
future profits — ^Application is in accord^ce with law 
— Fact that it is rejected without bdng numbered 


I 


2273 


2274 


T.TM. ACT (1908], ART. 182 (5)— 6. Appl. *iii accordance with law.’ 


does not make it one not in accordance with law. 
A.I.R. 1944 Mad. 38=56 M.L.W. 567=1943 M. 
W.N. 607=(1943) 2 M.L.J. 521=211 Ind. Cas. 
606. 

Art. 182 (5) — Application to excuse delay 

in furnishing stamp paper or execution applica- 
tion before furnishing stamp. 

In the case of a partition decree, an application 
for execution made before furnishing the stamp 
paper required or ah application to excuse delay in 
furnishing the requisite stamp paper is not a step-in- 
aid of execution within the meaning of Art. 182 (5). 
A.I.R. 1943 Mad. 650=56 L.W. 393=(1943) 2 
M.L.J. - 11^1943 M.W.N. 439=1. L.R. (1944) 
Mad. 266=212 ind. Cas. 619. 


-Art. 182 (5) — ^Application for execution of 
decree for which deficit court-fee has not been 
paid — Whether step-in-aid. 

An application made for the execution of a decree 
upon which a deficit court-fee has not been paid 
cannot fall within the provisions of Art. 182 (5). 
and cannot be deemed to be a step-in-aid of execu- 
tion for the purpose of saving limitation. The words 
m accordance \yith law” are not necessarily limit- 
M to the provisions of law contained in O. 3, and 
O. 21. If, for instance, the law required that an 
execution application should be accompanied by a 
particular certificate, if the execution application is 
not so accompanied by a certificate, that application 

c- j * o Jaw. A.I.R. 1937 

Smd 108=31 S.L.R. 14=170 Ind. Cas. 493. 

— Art. 182 (5) (Art. 179) — Decree for parti- 
tion Execution conditional on payment of 
court-fees-~Application for execution without 
j’^^”'®”^“”Application made in accordance with 

A decree for partition of immovable property was 
on the 3^h of June, 1900, whereby it was direct- 
^ that the plamtiff^ should nof be entitled to executed 
« until he had paid the court- fees. An application 

decree was made on the 29th June, 
"^1 r ^ accompanied by payment of the 

urt-fce it was dismissed. A second application to 
«ecute the decree was made on 27tli June. 1906, and 
the court-f^ were paid. The lower Courts held that 

application was time-barr^ for the 
pplication was not one made in accordance with law 
as required by Art. 179. 

second application was in time, since 
first application was made in accordance with 
aw. tor It was competent to the Court to order on 

the execution should begin on 

execution of a decree to be in accor- 
^ance with law must ask for somethin^ whhin tlia 

(*909) 12 bL ^R. u 

-34 B. 189=5 Ind. Cas. 601. 

y^—An execution application, though 
not ,s ^p^ does not become necessarilv 

a. "ir 

Judgment-debtor or tone or wrong leni 

repreteautive. 

9 , ** S. 4 «— Step. 

in-tid^Exeeution application against deeeaa^ 
10— F. Y. D.— 72 


judgment-debtor by mistake due to negligence 
but honestly made — Application , for execution 
against deceased judgment-debtor filed within 
twelve years of the decree — Application to add 
legal representatives made and ordered after 
the twelve years — Execution, if barred. 

An application for execution presented against a 
deceased judgment-debtor by mistake due to negli- 
gence but honestly made, is a buna fide mistake and 
the application though it could not be acted upon by 
the executing creditor would be an effective step-in-aid 
for the purpose of saving limitation. 

Where such an application was filed within twelve 
years of the decree sought to be executed, but the 
application to add the legal representatives of the 
deceased judgment-debtor was filed and ordered 
beyond the twelve years allowed by S. 48, C. P. 
Code, on a question whether the application was not 
barred. 

Held, the naming of a deceased judgment-debtor 
as the person against whom execution is sought is 
no more than a mistake in giving the particulars re- 
quired under 0. 21, R. 11 (2), C. P. Code and it 
could be remedied under O. 21, R. 17 (1) and when 
so remedied by amendment it has to be deemed, under 
O. 21, R. 17 (2), to have been an application in ac- 
cordance with law and presented on the date when 
it was first presented. Hence, as the legal repre- 
sentatives of the deceased judgment-debtor, were 
brought on record only by way of amendment in the 
execution application which was filed within the 
twelve years allowed by S. 48, execution was not 
barred under the section. 1948 M.W.N. 697 (2)= 
A.I.R. 1949 Mad. 348=61 L.W. 771=(1948) 2 M. 
L.J. 377. 

« 

■ A rt. 182 (5)“Application for execution against 
the judgment-debtor who was then dead is neither 
application made in accordance with law for execu- 
tion nor application to take some step-in-aid of exe- 
cution. Whether that is the true position or not, 
cannot depend on or be governed by mere subjective 
factors such as intention, knowledge or good faith 
of the decree-holders. A.I.R. 1944 Nag. 145=1944 
N.L.J. 200=1. L.R. (1944) Nag. 419=217 Ind. 
Cas. 295. 


Art. 182 (5) — When, owing to a bona fide 

error, the execution application is filed against a dead 
judgment-debtor or a wrong legal representative, the 
application is a step-in-aid of execution. 61938) 40 
P.L.R. 25. 


Art. 182 (5) — Applications against deceased 

judgment-debtor or wrong legal representative. 

Where owing to a bona fide error, an execution 
petition names tlie deceased judgment-debtor as the 
person against whom execution is sought, it is suffi- 
cient to save limitation. 


An execution petition presented bona fide against 
a wrong legal representative of a deceased judgment- 
debtor is still an application to take a step-in-aid of 
execution sufficient to save limitation. n935) M 
W.N. 15=A.I.R. 1935 Mad. 161=41 M.L.W 173 
=6S M.L.J. 261=155 Ind. Oxi. 327. ' 

"■ Art. 182 (5)— Application for execution 
made against dead person. 

An application for execution made against a dead 
person is not wie in accordance with law and does 
amoiait to an aroHcation for taking steps-in-aid 
of execution. A.I.R. 1934 All. 463=-1934 a 
L.J. 829=148 Ind. Cas. 1131. A. 
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Art. 182 (5)— -Application for transfer of de- 
cree against dead person — Ignorance of judg- 
ment-debtor’s death. 

All applicaiion for transfer of decree to another 
Ccui't unJev S. 39. Civil P. C., made by the decree- 
holder in ignorance of the judgment-debtor’s death 
constitutes a step-in-aid of execution within the mean- 
ing of .'\ri. 182 (5), Limitation Act. 36 Bom. L. 
R. 510-— -\-l.R. 1934 Bom. 266=151 Ind. Cas. 767. 

A,rt. 182 (5) — Application against deceased 

iudgment-debtOi- in good faith without know- 
ledge oi his death. 

.^n application made by ilie decree-holder against the 
deceased jiKlgmcnt-debtor in good faith without having 
tlic knowlcilge of the latter's death must be deemed to 
be an application made in accordance with law as to 
amount to a stcp-iii-aid of execution. It is open to 
the Court to allow an amendment of the applicaliim bv 
permitting ihe decree-boldcr to substitute the names of 
the legal representatives. The amended application 
would be a valid application entitling the Court to 
execute the decree against the legal representatives 
of the deceased judgment-debtor. A.I.R. 1934 
Lab. 55=154 Ind. Cas. 307. 

Art. 182 (5) — Execution application against 

only one of legal representatives — Bona fide 
omission — Application, if one in accordance 
with law — Pendency of applicaticMi — Amend- 
ment — If permissible . 

An application for execution of a decree made 
against one only of two executors under the botia fide 
belief that there was only one executor is an appli- 
cation in accordance with law and in any event it is 
an application to take a step-in-aid of execution of 
the decree and would give a fresh start to the period 
of limitation. 

A Court is competent in such a case at any time 
before execution procecclings terminate, and before 
the decree becomes barred by limitation to allow 
the decree-holder to amend the application by the ad- 
dition of the other executor. 

Even if no amendment is permissible after the ap- 
plication has been registered, there is nothing to pre- 
vent the Court from treating the amended applica- 
tion as a fresh application for execution where on the 
date the amendment was allowed to be made the de- 
cree was not barred by limitation. 11 Pat. 508= 
A.I.R. 1932 Pat. 306=139 Ind. Cas. 840. 

Art. 182 (5) — Application against wrong 

legal representative. 

A bona fide application for execution against a 
wrong person as the legal representative of the de- 
ceased jMdgment-debtor saves limitation. 33 Bom. 
L R. 622=A.I.R. 1931 Bom. 425=134 Ind. Cas. 
699 (1). 

Art. 182 (5) — Application against wrong 

person under a bona fide mistake is a step-in-aid. 

An application for execution made against a wrong 
person under a bona fide belief that that person was 
the legal representative of the deceased judgment- 
debtor is a good application, and even if it cannot 
properly be regarded as an application under S. 234 
or the old Code of Civil Procedure, by reason of 
mistake, it would still be an application to take a 
step-in-aid of execution. 20 Cal. 368; 3S Cal. 1047 
and 9 C.L.T. 443, Foil. 99 Ind. Cas. 501=1926 
P.H.C.C. 342=8 P.L.T. 217=A.I.R. 1927 Pat 
92. 

Art. 182 (5) — Name of legal representative in- 
correctly given — Still execution application is a step- 


in-aid. 35 Cal. 1047, Foil. 90 Ind. Cas. 1050=26 
P.L.R. 740=.‘\.I.R. 1926 Lah. 34. 

Art. 182 (5) — Application against deceased 

judgment-debtor due to bona fide mistake is a 
step-in-aid. 

If an application for execution of a decree be made 
under the influence of bona fide mistake against a 
dead person, though that application cannot be acted 
upon, still it is an application in aid of execution 
within the meaning of Art. 179 (4) of the Limita- 
tion Act (15 of 1877) which saves the execution 
of the decree from being time-barred. 72 Ind. Cas. 
1003=4 P.L.T. 54=A.I.R. 1924 Pat. 333. 

Art. 182 (5) — Wrong person as the legal 

representative. 

An application against the wrong person as the 
legal representative will not keep alive the decree for 
execution against the right person. 7 A.L.J. 512= 
6 Ind. Cas. 38=32 A. 404. 

Art. 182 (5) — Application against a wrong 

or dead person under ‘bona fide’ mistake. 

Where an application for execution has been made 
under the influence of a bona fide mistake against a 
wrong person or a dead person, though that appli- 
cation could not be acted on still it is an application 
in aid of execution within the meaning of Cl. (4), 
Art. 179, so as lo save the execution of the decree 
from being barred. (1908) 35 C. 1047. 

6 (c) (v), cl. (5). Application “in accordance 
with law” — Defective application — 
Description of property. 


Art. 182 (5) — Description of property to 

be attached not given. 

Where the execution application does not contam 
the description of the property sought to be attached 
as required by O. 21, R. 13, Civil P. C., it is not 
one in accordance with law within the meaning ot 
Art. 182 (5). Similarly, where it is very generally 
slated in the application that the necessary steps may 
be taken without making it dear what steps were 
required to be taken, the application cannot w 
as a step-in-aid of execution. A.I.R- ^ 

214=23 Pat. 103=218 Ind. Cas. 265. 

Art. 182 (5)— A mere reference in dafkhast 

application that the property subject to be sold is at- 
tached already, is a sufficient specification ot i 
property, and if merely its sale is 
cution of the decree, the requirement of U. “ 

(2). cl. (g) are sufficiently complied with ^ 

darkhast is in accordance with law within the tot- 
ing of Art. 182 (5). A.LR. 1940 Bom. 2o0=42 
Bom.L.R. 423=190 Ind. Cas. 21. 

Art 182 ( 5 )— Execution appliwtion not 

giving description of property to be attached 

^"in^aplilication for execution of a decree whijh 
does not contain the description of the property to 
attached and sold is not an application m accordanc. 
with law within the meaning of Art. Ig, Limita on 
Act. as it contravenes the provisions of O. 21, K. 
Civil P. C. 32 Bom.L.R. 1368=A.T.R. 1931 

Bom. 128=129 Ind. Cas. 159. 

Art 182 (5) — “Application in accordance 

with law”— Application for execution cont^- 
ing no description of property— C. ir. ^ ^ 

O. 21, R. 13. . , ^ 

An application for execution which does not con* 
tain any description of the property and other parO"' 
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culars required by O. 21, R. 13_o£ the C. P. Code, 
Cannot deemed to be *an application in accordance 
with law* for the purpose of saving limitation under 
Art. 182. 32 Bom. L. R. 1368=A.I.R. 1931 Bom. 
128. 

6 (c) (vi), Cl. (5). Application in accordance 
with law — Defective application — Descrip- 
tion of suit or parties. 

—Art. 182 (5) — Non-compliance with O. 21, 
R. 11— Suit number not correctly mentioned. 

Where the execution application does not comply 
with the requirements of O. 21, R. 11 by not men- 
tioning the correct number of the suit, the applica- 
tion cannot be said to be in accordance with law. 58 

M. L.W. 568=(1945) 2 M.L.J. 427=1945 M.W. 

N. 695=A.I.R. 1946 Mad. 61. 

Art. 182 (5) — Application without correct 

number of suit. 

An application which does not contain the correct 
number of the suit, the decree in whicli it is proposed 
to execute, cannot be deemed to be an application 
made in accordance with law. A.I.R. 1940 Mad. 
215=50 M.L.W. 793=(1939) M.W.N. 1206= 
(1939) 2 M.L.J. 864=189 Ind. Cias. 822. 

Art. 182 (5) — “In accordance with law*’ — 

Meaning of. 

An application for execution which does not contain 
any description of the properly and other particulars 
required by O. 21, R. 13 of the C. P. Code, cannot 
be deemed to be ‘an application in a«ordance with 
law* for the purpose of saving limitation under Art. 
182 . 32 Bom.L.R. 1368=A.I.R. 1931 Bom. 128. 

Art. 182 (5) — Names of the parties to the suit 

were not rightly given in an execution application 
in that though one of the decree-holders had died, the 
name of his son as his legal representatives was not 
shown ; 

Held, that the matter was one of form and that 
although amendment was necessary the defect 
amounted to irregularity rather than illegality and 
that the application, though irregular, was according 
to law. A.I.R. 1943 Nag. 296=1. L.R. (1943) 
Nag. 584=1943 N.L.J. 391=213 Ind. Cas. 191. 

Art. 182 (5) — Legal representative men- 
tioned but not shown in proper column. 

It is not every defective application that can be 
said to be an application not in accordan>c with law. 
Where the application mentions the legal represen- 
tative of a deceased judgment-debtor, the mere fact 
Uiat he is not mentioned as legal representative in the 
appropriate column does not render the application 
one nor in accordance with law. (1937) M.W.N. 
31 & 35=(1937) 1 M.L.J. 453=45 M.L.W. 457= 
A.I.R. 1937 Mad. 385=1. L.R. (1937) Mad. 616 
c=45 L.W. 457=168 Ind. Cas. 561 (F.B.). 

—Art. 182 (S)— ^arelesaneM in writing name 
of j^gment-debtor. 

Trivial mistakes do not take an application out of 
the fifth dause of Art. 182. Under the present law 
of limitation neither bona fides nor due diligence on 
the part of the decree-holder is required to keep the 
decree alive and there is no warrant for rading 
into the clause any requirites of good faith or due 
diligence. The language of the dause ought not to 
be strained in favour of the judgment-debtor who has 
not paid his debt. Carelessness in the matter of 
writing the name of the judgment-debtor Is not the 
same thing as mala fidu. A.I.R. 1934 Pat. 28^ 
149 Ind. Cas. 102. 


Appl, ‘in accordance with law.* 

6 (c) (vii), cl. (5). Application "in accord- 
ance with law"— Defective application- 
jurisdiction of Court. 

Art. 182 (5)— Application for execution to 

proceed against parties outside jurisdiction. 

In order to get a fresh slariing point of limitulion, 
an application for execution must be in accordance 
with law. .-Vn application for execution by sale of 
the propcrtic.s of the judgment-debtor situate ouisidc 
the Court’s local jurisdiction is not in accordance with 
law and cannot give a new starting point of linuta- 
tion. If, however, an application is made for the 
amendment of the above application by inserting a 
list of properties situate wiihin the Court 5 jurisdic- 
tion, a fresh period of limitation can start from the 
(tete the application for amendment is put. A.I.R. 
1945 Pat. 71=219 Itid. Cas. 491=23 Pat. 707. 

—Art. 182 (5) — Judgment-debtor outside 

British India— Execution petition by deerc^ 
holder for arrest — Application, if can save limi- 
tation. 

An application by the decree-holder for the execu'- 
tion of his decree by the arrest of the judgment-dcl-lor 
residing outside British India is not a step-in-aid of 
execution and cannot save limitation. A.I.R. 1940 
Fesh. 27=189 Ind. Cas. 738. 

Art. 182 (5) — An application for execution 
made to a Court passing a decree in respect of pro- 
perty situated outside its territorial jurisdiction is an 
application to a proper Court in accordance with law 
and is effective to constitute a fresh starting point of 
limitation, although the Court has no jurisdiction to 
carry on such execution and it cannot be said that 
an application for execution to that Court is net 
made in accordance with law, merely because, instead 
of asking for a transfer of the decree to the Court 
within whose jurisdiction the property is situated, the 
application asks for the issue of a warrant of attach- 
ment. The question is not whether the Court has 
jurisdiction to execute the decree, but whether it has 
jurisdiction to entertain the application. A.I.R. 1936 
Rang. 271=14 K. 550=163 Ind. Cas. 403. 

■ Art. 182 (5) — Application for execution to 
Court passing decree — Absence of territorial 
jurisdiction — Saving of limitation. 

Even if an application is made to a <2ourt which 
passed the decree to execute it in respect of a pro- 
perty outside its territorial limits the Court will not 
have jurisdiction to carry on such execution. Where 
however the limits of the jurisdiction of the old 
Court were altered and an application was made to 
the Court which passed the decree for cxeaition. 

Held, that the decree should be forwarded to the 
proper C^rt but that it had the effect of saving 
limitation. 35 C.W.N. 77=58 Cal. 832=52 C.L.J. 
569=A.I.R. 1931 Cal. 312=132 Ind. Cas. 149. 

-—Art. 182 (5) — Application to attach property 
b^ond executing Court’s jurisdiction is not step-in- 
aid as the Court is not competent to grant the prayer. 
12 All . 64 : 27 All . 619 ; 28 All . 387 and 43 All . 550, 
Foil.; 6 Mad. 250. Not foil. 90 Ind. Cas. 938=48 
All. 468=24 A.L.J. 137=A.I.R. 1926 All. 95. 

——Art. 182 (S) — Application for transfer of 
decree to Court of another district — Latter 
Court for temporary reasons not having juris- 
diction. 

An application for transfer of a decree is a step- 
in-aid of execution but in order to save limitation, 
it must also be to accordance with law. The phrase 
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msde in accordance with law" does not include an 
application to the Court to do something which either 
from the decree-holder’s direct Icnowledge of fact or 
from his presumed knowledge of law, he must have 
known the Court ^vas incompetent to do. The pre- 
sumed knowleflge of laAv refers to knowl^ge of the 
general law and not to knowledge of any particular 
orders varj-ing the pecuniary jurisdiction of a parti- 
cular Court. It cannot be said that an application 
for transfer of a decree to a Court of any other dis- 
trict which for merely temporary and accidental 
reasons, has not the necessary jurisdiction at 
particular time is not an application in accordance 
with law. A.I.R. 1940 Pat. 677=19 Pat. 354=7 
B.R. 245=191 Ind. Cas. 695. 


— ^Art. 182 (5) — “In accordance with law” 

Application to a Court having no jurisdiction 

“Applying in accordance with law” means applying 
to the Court to do something which by law that Court 
IS competent to do and not to do something which 
the decree-holder presumes that the Court is compe- 
tent to do. 93 Ind. Cas. 292=A.I.R. 1926 All. 345. 

^ (viii), Cl. 5. Application “in accordance 
with law” — Defective application — Leave of 

Insolvency Court. 


the person who had been appointed and was acting 
as guardian but who happened to have died before the 
date of the application is sufficient to furnish a fresh 
starting point for limitation for the execution of tlie 
decree. (1933) M.W.N. 819=A.I.R. 1933 Mad. 
696=38 M.L.W. 435=65 M.L.J. 374=14-5 Ind. 
Cas. 714. 

;Art . 182 (5)— Application for execution 
against minor— Guardian ad litem dead — Pro- 
ceedings. whether step-in-aid. 

Where an application for execution is made against 
a minor and property is attached, the proceedings 
would operate as a step-in-aid of execution even ii 
the guardian ad litem was dead at the time of the 
application. 32 P.L.R. 635=A.I.R. 1951 Lah. 
636=134 Ind. Cas. 1107 (2). 

— —Art. 182 (5) — Minor judgment-debtor — Ap- 
pointment of guardian after limitation — Effect. 

Under the C. P. Code^ procedure in execution is 
intended to be less rather than more formal than in 
a suit. Where, therefore, in an execution petition 
against minor filed within limitation, the minor is net 
described as such and the guardian ad litem of such 
minor is appointed after the expiry of limitation, tl.® 
execution cannot be barred by limitation against the 
minor. 18 P.L.T. 311=A.I.R. 1937 Pat. 321=16 
Pat. 316=3 B.R. 638=169 Ind. Cas. 872. 


-——Art. 182 (5) — Where a judgment-debtor is 
adjudged an insolvent after a decree has been passed 
against him and the decree-holder applies for the 
execution of the decree subsequent to the adjudica- 
tion and also brings a. declaratory suit against tiic 
judgment-debtor without obtaining leave of the Insol- 
vency Court, the application and the suit are not steps- 
Hi-aid of execution taken in accordance with law and 
therefore, they cannot save limitation. In such a 
pse. the time for applying for execution of the decree 
begins to run which cannot be suspended by a subse- 
quent disability. Moreover, the disability in such a 
case can be removed by the decree-holder himself 
applying to the Insolvency Court for permission to sue. 
Where no such permission is asked for, S. 15, 
Limitation Act. cannot possibly apply. AIR V 4 V} 
Lah. 27ft=41 P.L.R. 799=1^ Ind. Cas. 573: 

—■—Art. 182 (5) — Insolvency of judgment- 

debtor — Application for execution without 
leave of Court, whether application in accord- 
ance with law. 

An execution petition filed without the leave of the 
Insolvency Court against a person whose property 
has vested in the Official Receiver appointed by that 
Court is not an application in accordance with law. 
A.I.R. 1936 Mad. 284=(1936) M.W.N. 364=71 
M.L.J. 18Ck=44 L.W. 403=59 M. 75%=162 Ind. 
Cas. 376. 

Art. 182 (5) — The application for execution by 
arrest of the judgment-debtor after his adjudication 
•made without obtaining previous leave of the Insol- 
vency Court is not one in accordance with law. A. 
I.R. 1934 Mad. 392=39 L.W. 639=57 M. 808=67 
M.L.J. 76^150 Ind. Cas. 113. 

6 (c) (ix), Cl. (5). Application “in accordance 
with law” — Defective application — Minor. 

Art. 182 (5)— Application for execution 

against minor represented by deceased person 
as guardiam 

An application for execution against a minor 
judgment-debtor mentioning therein as his .guardian 


■ Art. 182 (5)— Application in accordance 
with law — Minor — Execution against. 

An application for execution of a decree made 
against a minor judgment-debtor represented by his 
mother without applying for her appointment as guar- 
dian ad litem is in accordance whh law and saves 
limitation. 4 Pat.L.J. 35=48 Ind. Cas. 415. 

■ -Art. 182 (5)— Step-in-aid — Application in 

accordance with law — Application without des- 
cribing jud^ent-debtor as guardian of minor. 

An application for execution of the decree in which 
all the defendants were named but the minor and his 
guardian were not described as such is one in accor- 
dance with law. 43 Ind. Cas. 519 (All.). 

■ —Art . 182 (5)— Where an application for exe- 
cution was made by the guardian ad litem of a minor 
after the minor had attained majority, but the ialtw 
ratified the application •within three years of his 
attaining majority. 

Held, that the ratification rendered the application 
valid from the date of ratification. A.I.R. 1931 Lah. 
600=32 P.L.R. 290=135 Ind. Cas. 207 (2). 

6 (c) (x), Cl. (5). Application “in accordance 

with law” — Defective application — Relief. 

Art. 182 (5)— In accordance with law— Ap- 
plication claiming amount in excess of what was 
rightly due— Application if in accordance with 
law. 

Though an execution petition claims an amount in 
excess of what was rightly due under the decretal order •• 
it cannot be said that the application is not in accor- 
dance with law. 1948 M.W.N. 516=A.I.R. 1949 
Mad. 193=61 L.W. 641=(1948) 2 M.L.J. 113. 

Art. 182 (5) — Mere claiming more money 

than due . 

The mere fact that the decree-holder claims more 
than what he is entitled to, does not render the appli- 
cation itself one not in accordance with law. A. I. 
R. 1940 Mad. 893=(1940) M.W.N. 547. 

Art. 182 (5) — Decree for certain amount against 
three defendamts-^ne defendant depositing part of 
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amount and revised decree pas^ after deducting ^ucli 
amount — Number of applications for execution by 
decree-holder based on original decree, held in accor- 
dMce v/ith law. A.I.R. 1941 Mad. 52fc=53 L.W. 
155=1941 M.W.N. 171=(1941) 1 M.L.J. 267= 
200 Ind. Cas. 748. 

Art. 182 (5) — Decree on mortgage — Appli- 
cation for execution — Prayer for recovery of 
amount from proceeds of sale in execution of 
rival decree-holder’s decree— Application, whe- 
ther in accordance with law. 

A Bank, to whom certain properties had been mort- 
gaged obtained a decree for the mortgage amount 
"recoverable from the lands” and also from the per- 
son and other property of the defendants. Another 
creditor had also obtained a decree against the same 
jud^ent-debtor. The Bank applied for execution 
of its decree praying that a certain sum of money 
may be paid to the Bank first and the rest may be 
paid pro rata along with the other decree-holdCTs 
accor^g to an order which had been passed by the 
Court in execution of the decree of the rival decree- 
holder : 

Held, 6i) that inasmuch as the Court had either 
intentionally or . otherwise merely passed a decree 
for money, the executing Court could not question 
the validity of the decree; 

(ii) under the decree in question, the Bank was 
not bound to sell any property but could ask for the 
recovery of the money from the judgment-debtor 
personally; 

(iii) that, therefore, there was nothing improper 
in seeking the assistance of the Court for recovery 
of me decree amount from the amounts to be realised 
by the sale of the property in execution of the decree 
obtained by a rival decree-holder and the application 
for execution was, therefore, one in accordance with 
law within the meaning of Art. 182 (5) of the Liin. 
Acr. A.I.R. 1932 Lah. 534=14 L. 6=34 P.L.R. 
37fc=138 Ind. Cas. 249. 

Art. 182 (5) — Application for incompetent 

relief. 

Where it was decided in execution proceedings tliat 
the surety was liable only to the extent of one-sixdi 
of the decree, but nevertheless the decree-holder 
applied for execution of the whole of the decree 
against the surety and the judgment-debtors and the 
application was dismissed as incompetent; 

Held, that it was not ‘an application in accordance 
with law so as to save from die bar of limitation a 
subsequent application for execution, inasmuch as it 
was for a relief which the Court had dedded, could 
not be given and which was entirely outside the law. 
10 Pat. 18i=A.I.R. 1931 Pat. 274=13 P.L.T. 70 
=131 Ind. Cas. 815. 

—Art. 182 (S)— Error as to date of decree— 
Praying for Impossible reliefe— Barden of proof 
of limitation. 

Showing the date of decree wrongly in an applica- 
tion for execution is an inunaterial irregularity which 
does not affect the validity of the application. 

The burden of proving an application for exe- 
cution is not time-barrM and is in accordance with 
law is on the applicants. 

An application for execution of a decree is not one 
in accordance with law where execution is sought 
against the movable proper^ of the judgment-debtor 
and die judgment-debtor neither resides nor has any 
movable property within jurisdiction of the Court. 

Obiter . — Such an applicatioi might, however^ be 
held (o be in accordance with law if there is a bona 


fide belief that the movable Pr<^erty did ^st witl^ 
the jurisdiction of the Court. A.I.R. 1931 Sind lOU 
=25 S.L.R. 528=134 Ind. Cas. 1182. 

——Art 182 (5) — Incorrectness or superfluity as 
to the reUefs asked for does not render ^ 
tion not a step-in-aid. 75 Ind. Cas. 312—3 Pat. 
42=A.I.R. 1924 Pat. 471. 

•Art. 182 ( 5 )— Defective application— Appli- 


cation not praying for execution. 

An application to take a step-in-aid of execution, 
in order that it may be in accordance with law, withiai 
the meaning of Art. 182 of the scliedule to the Lum- 
tation Act must be one praying for some relief which 
the Court is competent to grant. 

An application even though it be deemed so de- 
fective as not to be an application for execution, must 
still be regarded as an application made to the proper 
Court in accordance with the law to take some steps- 
in-aid of execution. 10 C.L.J. 19; 17 M.L.J. 475, 
Foil. 64 Ind. Cas. 571=35 C.L.J. 82=A.I.R. 
1922 Cal. 44. 


—Art. 182 (5) and (6) — Application in accord- 
ance with law — Relief not granted by the decree— 
Application for. 

An application for execution of a decree which 
prays for a relief not granted by the decree, is 
not an application in accordance with law and can- 
not be treated as a ‘step-in-aid’ so as to save the 
bar of limitation. Where no personal decree is 
passed in a mortgage suit an application in execu- 
tion praying for the attachment of non-mortgaged 
properties is not covered by els. (5) and (6) of 
the Limitation Act. 43 Ind. Cas. 537 (Mad.). 

Art. 182 (5) — Application for wrong relief. 

An application for execution asking a relief not 
allowed by decree is a step-in-aid saving limita- 
tion, as a mistake in an execution application does 
not make it void. (1916) 2 M.W.N. 128=35 
Ind. Cas. 614. 


Art. 182 — Application in accordance with 
law — Relief . 

An application for execution would not be bad 
even if it seeks relief not strictly claimable. If 
a person other than the one entitled to apply 
applies or if the person entitled applies for execu- 
tion in a mode and for a relief outside the decree, 
the application is not in accordance with law be- 
cause the decree of which execution is sought is 
not the decree to which the application purports 
to relate but some other decree not existing. 
An application for execution seeking some or all 
of ^e reliefs given by a decree though the Court 
after consideration comes to the conclusion that 
the particular relief cannot be granted is still an 
application in accordance with law if it meets in 
substance the requirements of the C. P. Code 
or any other law relating to execution. An appli- 
cation asking for relief given till the happening of 
a certain event is still an application in accordance 
with law even though it does not ask for that re 
lief to which he is entitled in a certain event. 
Omission to file inventories with the darkhasts 
cannot affect the question whether the darkhast is 
.■substantially in accordance, with law. The words 
'In accordance with* have no reference to the 
likelihood of the application succeeding or to the 
competency of the Court to grant any particular 
relief prayed for. If the application complies 
with the forms and procedure the application is 
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in accordance with law. 37 Bom. 42=14 Bom. 
L.R. 861=17 lad. Cas. 210. 

6 (c). Cl. (5) Application "in accordance with 
law” — Defective application — Test. 

' -Art. 182 (5)-“‘'Tn accordance with law”— 
Meaning of — Decree in favour of one firm against 
another — Both firms having one common partner 
— Execution — Application for without obtaining 
leave under O. 30, R. 9, C. P. Code— If in ac- 
cordance with law. 

Wlietlier a particular application for execution 
is or is not in accordance with law must largely 
depend upon the nature of the application and the 
circumstances under which it is made. 

An application for execution of a decree obtain- 
ed by one firm against another, there being a com- 
mon partner in both the firms, is nevertheless one 
in accordance with law, although no leave is ob- 
tained under O. 30. R. 9, C. P. Code for such 
execution. Under R. 9, of O. 30, leave is not 
a condition precedent to the maintainability of the 
execution proceedings, but execution is only post- 
poned until leave has been obtained by the decjco- 
holder from the Court. Hence a darkhast may 
be maintained without the leave of the Court, 
though the decree-holder cannot get the assistance 
of the Court unless and until leave has been ob- 
tained. 17 Bom. L.R. 203; 47 Rom. L.R. 104. 
foil. 52 Bom. L.R. 20S=A.I.R, 1950 Bom 

184. 

■ ; Art . 182 (5)— In accordance with law — Ap- 
plication for execution by attachment and sale of 
judgment-debtor’s movables "as per list”— No list 
filed. 

An application for execution “by attachment and 
sale of defendant’s movables as per list” is in 
accordance with law, although no list of movables 
is filed with the application, when there is no ex- 
press statement whether the movables to the atta- 
ched are in the possession of the defendant judg- 
ment-debtor or not. If the movables to be 
attached are in the possession of the judgment- 
debtor, there is no rule which requires the decree- 
holder to specify these movables. It cannot 
therefore, be said that the application is so defec- 
Uve as to render it to be a nullity. A.I.R. 1943 
Bom 353 applied. A.I.R. 1950 Cal. 493=54 
L. W. N. 815. 

— Art.^ 182 (5)— In accordance with law— 
Application stating aU particulars and asking for 
attachment and sale of property within territorial 
hnuts of another Court — Omission to state that 

d^ree should be transferred to that C^t 

Effect* 

If a decree-holder gives all the particulars that 
he IS required to give in an execution application 
under O. 21. R. 11 (2) (j). C. P. Code, and 
as.ks.for the attachment and sale of a property 
within the territorial limits of another Court the 
mere omission on the part of the decree-holder to 
say expressly that the decree should be transfer- 
red to that Court does not make the application 
one not in accordance with law and not made to 
a proper Court, when the Court to which the 
application is made is the only Court competent 
to issue a certificate of non-satisfaction and trans- 
fer the decree for execution. The test applicable 
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in such a case is "could the Court have proceeded 
with the case notwithstanding the defect?" and if 
it could, then the application can be considered to 
be one in accordance with law and as filed in the 
proper Court. I. L.R. (1946) Nag. 563=1946 
N.L.J. 354=A.I.R. 1946 Nag, 365. 

■ Art. 182 (5) — Defective application kept in 
abeyance to permit defects to be remedied . 

Per Stodart, J. — Article 182 (5), does not pro- 
vide for the case where no order is pass- 
ed by the Court on a defective applica- 
tion. An application which does not 
conform to the requirements of O. 21, Rr. 11 to 
14, C. P. C^de and which, for that reason, has to 
be kept in abeyance, if the Judge so wishes to 
pennit the defect to be remedied., is not an appli- 
cation made in accordance with law. A.I.R. 
1939 Mad. 841=50 L.W. 3n=(1939) M.W.N. 
769=(1939) 2 M.L.J. 671 = 1. L.R. (1940) Mad. 
60=189 Ind. Cas. 411. 

—Art. 182 (5)— An execution application can 
be held to be not in accordance with law only if 
the defendant's omissions to be found therein 
were such as to make it impossible for the Court 
to is.sue execution upon it and not merely because 
it was defective in some minor particulars. 4 B. 
R. 424=A.I.R. 1938 Pat. 75=18 P.L.T. 954= 
174 Ind. Cas. 355. 

Art. 182 (5) — “In accordance with law” — 

Defective application but execution capable of be- 
ing lawfully ordered — Whether falls within Art. 
182 (5). ^ 

The expression “in accordance with law” in 
Art. 182 (5), can be interpreted as meaning that 
the application, though defective in some oarticular 
was one upon which execution could lawfully be 
ordered. If the omissions were such as to make 
it impossible for the Court to issue execution upon 
it, it should be held that such an application was 
not in accordance with law. 

As in a case where the omission occurs in the 
application itself, it is not an application In «ecu- 
tion in accordance with law, so even more it is not 
an application for execution in accordance with 
law when it has not as its foundation a decree 
which can be executed. A.I.R. 1937 Sind lu8=» 
31 S.L.R. 14=170 Ind. Cas. 493. 

Art. 182 (5)— Tests to sec if application is in 

accordance with law. 

In order to see whether a particular application 
for execution is or is not in accordance with law, 
what has to be looked to in each particular case 
is whether the executing Court would or would 
not issue execution on the application for execution 
as preferred to it. The expression "in accord- 
ance with law” in Art. 182 (5) should be taken 
to mean that the application, though defective^ in 
some particulars, was one upon which execution 
could lawfully be ordered. If the omission were 
such as to make it impossible for the C' urt to issse 
execution upon it, it should be held that such an 
application was not in accordance with law . 

Where an application for execution in substan- 
tial compliance with the law is preferred to the 
Court, such an application will be effectual to 
stay the progress of limitation whether the Court 
admits, or rejects or returns the application or 
allows such application to be amended. Each 
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case would depend on its own facts as to whether 
the application for execution was or was not in 
accorlance with law. 36 Bom.L.R. 643 — A.I. 
1934 Bom. 307=7 R.B. 220=59 B. l = lo3 Iiul. 

Cas. 273. 


Art. 182 (5)— Form of notice. 

An omission to state what form of notice was 
wanted is not a defect so vital as to warrant the 
application being termed as one not in accord- 
ance with law. As to whether an application is 
or is not an application in accordance with law, 
every case must be decided on its own merits. 
A.I.R. 1933 Rang. 87=142 Ind. Cas. 435. 


Art. 182 (5)— “Application in accordance 

with law"— Interpretation of. 

The language of Art. 182, Cl. (5), ought not 
to be strained in favour of a judgment-debtor who 
has not paid his debt and the words “a step-m-aid 
of execution” should be liberally interpreted ui 
favour of the decree-holder. But whether an ap* 
plication which is defective should be treated as 
an application in accordance with law must depend 
on the facts of each particular case, and no liard 
and fast rule can be laid down in that behalf. A. 
I.R. 1933 Sind 341=27 S.L.R. 314=147 Ind. 
Cas. 470. 


fi. (c) (xii) Cl. (5)— Application “in accordance 
with law" — Defective application- 
verification and vakalat. 

i 

Art. 182 (5) — Execution application not veri- 
fied — Effect. 

An application for execution which, though 
signed by Pleader is not verified is not in accord- 
ance with law and cannot operate to extend limi- 
tation. 57 L.W. 514=(1944) 2 M.L.J. 224.^A. 
I.R. 1945 Mad. 97. 


Art. 182 (5) — Execution application neither 

signed nor verified but Court acting upon it. 

An application is required under the provisions 
of O. 21, R. 11, C. P. Code to contain certyin 
particulars and to be signed and verified. It is 
the duty of the Court when it is presented to check 
the application to see that the necessary particulars 
are given under O. 21, R. 17, and the Court is 
then empowered either to reject the application or 
require its immediate amendment or its amendment 
within a fixed time. If the Court takes none of 
these actions but acts upon the application, the 
Court must be deemed to hold the application to 
be in accordance with law. A.I.R, 1941 Pesh. 
103=197 Ind. Cas. 521. 

—Art. 182 (S) — Omission of time and place of 
verification— Effect . 

The defect of the omission of the time and the 
place of verification in an application for execution 
is a trivial one and is not such a defect as to 
invalidate the application, as, for this omission, 
the application cannot be said to be not in accord- 
ance with law. 2 B.R. 92=A.I.R. 1936 Pat. 
62=159 Ind. Cas. 494. 

—Art. 182 (5)— Application within time but not 
in accordance with O. 21, R. 11, C. P. Code. 

The minor defects in an application for execu- 
tion such as the omission to mention the number 
of the suit or the date of the decree, etc. do not 
by themselves render the application for exccu- 


lion defective and not in acconlance with law, hut 
the provisions of O. 21, K. 11, C. 1'. Code as 
regards the signing and verification ot th.. 
cation for execution are mandatory and the c.iins- 
sion to coniply with the same con-titutes a in.itc- 
rial irregularity, which, unless cured, renders the 
application open to the objection that the same >s 
■not in accordance with law. 1935 A.W.R. il31 
= (1W5) A.L.J. 1184=A. I. R. 1936 All. 17= 

158 Ind. Cas. 752. 


A K 


A y ^ \ 


A «• * — - -2 


aloQO. 

An application for execution which is only signed 
by the Pleader but is not signed or verified by 
the decree-holder is not an application in .accord- 
ance with law and the representation of the ap- 
plication long after tlie time allowed by the Court 
would not bring it within O. 21, R. 17 (2). 34 

L. W. 546=61 M.L.J. 516=135 Ind. Cas. 15. 

Art. 182 (5) — Defective and unverified appli- 
cation — T. P. Act, S. 89. 

An application for an order absolute though de- 
fective in particulars and unverified and conse- 
quently relumed to the applicant as not being in 
accordance with the rules, may yet be a step-in- 
aid of execution when the defects arc such as not 
to prejudice the judgment-debtor or to mislead 
the Court. (1907) 17 M.L.J. 596=31 M. 68=3 

M. L.T. 254. 

Art. 182 (5) — In accordance with law — Pre- 
sentation to munsarim by pleader having no vaka- 
lat from the decree-holder. 

An application for execution which is in all other 
respects in order and which has been admitted 
and registered by the executing Court can be con- 
sidered to have been “in accordance with law" 
within the meaning of Art. 182 (5)! of the Limi- 
tation Act even though it might have been pre- 
sented to the Munsarim by a pleader who had no 
vakalat from the decree-holder. I.L.R. (1949) A. 
973=1949 A.W.R. 217=A.I.R. 1949 A. 367= 
1948 A.L.J. 105. 

——Art. 182 (5)— Execution application presented 
by Pleader who has not been given val^atnama 
by party is not “in accordance with law* for the 
purposes of limitation. (1936) M.W.N, 957=44 
L.W. 528=71 M.L.J. 604=A.I.R. 1937 Mad. 
239=1. L.R. (1937) Mad. 320=165 Ind. Cas. ^59. 

Art. 182 (5)— Execution of decree— Applica- 
tion filed by Pleader within three years — Vakalat- 
nama filed after more than three years— Application 
duly signed and verified by decree-holder — Appli- 
cation, held in accordance with law and case not 
time-barred. 40 C.W.N. 730=63 C, 733. 

Art. 182 (5) — Defective vakalatnama — Appli- 
cation, if in accordance with law — Objection, if 
can be raised in subsequent proceedings. 

Where an application for substitution of the 
name of the decree-holder’s sons for execution is 
signed by a Pleader and accompanied by a vaka- 
labiama in which the place meant for the name 
of the Pleader was left blank and the vakalatnama 
did not bear any signature of the Pleader show- 
ing that he had accepted it, the application, as filed, 
is not one filed by a duly authorised person and 
is not in accordance with law. 

When, without noticing the defects in the vaka- 
Utnama; the Court ordered notice to issue to the 
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judgment-debtors who did not appear to show 
cause or raise objections to the application for 
sabs^tution of the sons of tlie decree-holder and 
the Court ordered their names to be brought on 
record and the execution to proceed, but the pro- 
ceeding did not fructify and the execution case 
was struck off: 

Held, that in subsequent proceedings, it was 
open to the judgment-debtor to object that the 
defective appli^tion could not serve as fresh 
starting point for purposes of limitation as not 
being m accordance with law. 57 A. 905^1035 

IQSS^An' ^7 642=A. I. R. 

1935 All. 727=155 Ind. Cas. 673. 

Zrf'V' (5)— Application by Pleader without 

hnf in* 17 J“<iement-debtor not raising objection 
but application withdrawn — -Res judicata 

An application for execution filed by a Pleader 
m whose favour a yakalatnama has not been exe- 
cuted IS not an application in accordance with law 
: 5 uch an application cannot be treated as valid 
A distinction must be drawn between non-com- 
phance with provisions of law which are funda- 
mental and those which are concerned with mere 

drafting of an application. 

Where an application was made by a Pleader 
without a vakalat but it was withdrawn without 
any consideraion of the plea of limitation raised bv 
the judgment-debtor: 

Held, that the judgment-debtor was not pre- 
vented in a subsequent application, by res judicata, 
from raising the objection. A.I.R. 1935 Mad. 
786=158 Ind. Cas. 891. 

Art. 182 (5)— Application in accordance with 

law — Amendment of Mukteamama, retrospective 
effect of — Inherent power of Court to amend. 

When an application for execution of a decree 
has bep presented by a Muktear who was in fact 
authorized to file it, but whose name had been 
omitted by mistake from the Mukteamama. the 
Court has inherent power to allow the Muktear- 
nama to be amended upon discovery of the mis- 
take. The amendment, when made, validates the 
proceedings for purposes of limitation, with retros- 
pcctive effect from their commencement. (1910)' 

11 C.LJ. 285=5 Ind. Cas. 532=37 Cal. 399. 

Z (5)— Execution application presented 

by Vakil— Vakalat not dated. 

An execution application presented by a vakil is 
an app ication ‘in accordance with law’ even though 
the vakalat authorising the vakil did not bear a 
date there being no law which requires that a 
vakalat should be dated. (1902) 26 M. 197. 


to execute the decree is the original decree- 
holder. An application, therefore, filed on the 
assertion that a transfer has been effected when 
in fact no transfer has been effected cannot be an 
application in accordance with law within the 
meaning of Art. 182 (5), Limitation Act. (1940> 
1 M.L.J. 595=51 L.W. 427=(1940) M.W.N. 
361=A.I.R. 1940 Mad. 610=191 Ind. Cas. 795. 

■Art. 182 (5)— Assignment of decree— Execu- 


tion application by assignor. 

Where a portion of his interest in the decree is 
assigned by the decree-holder to A as the benami- 
dar of B, an execution application by the decree- 
holder and B is not “in accordance with law 
A.I.R. 1938 Pat. 457=5 B.R. 41=19 P.L.T. 
901=17 Pat. 223=177 Ind. Cas. 992. 

Art. 182 (5) — Decree on July 28, 1928 — 

Execution application presented by person having 
no authority — Part payment pleaded admitted 
by Court on September, 18, 1931— Subsequent 
application by same person on November 25, 1933 
—Court discovering defect in previous petition— 
Previo^ application held did not save time under 
Art. 182 (5) not being in accordance with law 
A I.R. 1937 Mad. 760=:(I937)! M.W.N. 335= 
174 Ind. Cas. 28. 


Art. 182 (5) — Application by general at- 
torney decree-holder being at the time within the 
jurisdiction of the court, not in accordance with 
law. 1901 A.W.N. 161=23 A. 499 nor applica- 
tion by mother as guardian of minor decree- 
holder when he is really major. (1905) 28 M. 
396=1 M.L.T. 113. 

182 (5) — Wrong person — Mortgage dec- 
ree— Execution application by widow — Widow 
disputing adoption. 

An application by a widow of a deceased decree 
holder for the execution of a decree will not enure 
to the benefit of the adopted son, if the widow ' 
disputes the adoption and the widow cannot be 
treated as the representative of the adopted son 
as against the judgment-debtor. 4 L.W. 291= 
37 Ind. Cas. 750. 


6 . (c) (jtiv) Cl. (5). Application “in 
accordance with law” — Defective 
application — Other defects 
and mistakes. 

•Art. 182 (5) — Formal mistake about costs of 

m ^ A • 


® • Cl . (5) . Application 

m accordance with law”— Defective 
application— Wrong applicant. 


Art. 182 (5) — Transfer of mortgage decree 
without repstered deed— Application by transferee 
tor execution of mortgage-decree. 

Order 21, R. 16, C. P. Code, contemplates 
transfer of decree-holder's interest in a decree 

rnn K ^ ^ mortgage-dccree such a transfer 

If .n • a registered instrument. 

what ’ K registered, no matter 

ThlJt ‘fr^'s niay be. it cannot effect a transfer. 

n transferee and the only person with any title 


previous application. 

A mistake in an execution application about the 
costs of the previous execution application in it- 
self is no sufficient reason for holding that the 
application is not a step-in-aid of execution or is 
not made substantially in accordance with law. 

Where an application is rejected, dismissed or 
struck off for mere formal defects or a bona fide 
mistake in furnishing details or on account of the 
decree-holder’s absence; such an order cannot 
estop the decree-holder from showing that his 
application ‘was not defective but in accordance 
with law. Rejection on the ground of decree- 
holder’s absence and his failure to correct an un- 
important inaccuracy in the costs does not 
amount to an^ express or implied finding that 
the application is not in accordance with law. 
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Such a finding, therefore, cannot be res judicata- 
A.I.R. 1940 Nag. 87=1939 N.L.J. 596=185 
Ind. Cas. 545. 

Art. 182 (5)— Application, held not in ac- 
cordance with law— Failure of Court to see whe- 
ther requirements of Rr. 11 to 14 of O. 21, are 
complied with — Decree-holder, if protected from 
consequences of time-barred application. 

Although the duty is cast upon the Court under 
0. 21, R. 17, C. P. Code, to see whether the 
requirements of Rr. 11 to 14 are complied with, 
the decree-holder is not protected if the Court 
fails to do so, from the ordinary consequences 
which follow when his request to the Court for 
its assistance is barred by time. 

It is a matter of policy laid down by the Legis- 
lature that applications to the Court for its assis- 
tance must be made in time whether the applica- 
tion takes the form of a plaint or an application 
in execution. 

An application for execution dated February 1, 
1932, which on the face of it, was time-barred was 
not an execution application made in accordance 
with law, as it did not mention a previous execu- 
tion application dated February 5, 1929, which it 
should have mentioned if the applica- 
tion of February 1, 1932, itself was to 
be in time. But the Court, instead of complying ' 
with the provisions of O. 21, R. 17, admitted 
the application and ordered notices to issue and 
costs to be deposited. In the subsequent appli- 
cation dated December 8, 1932, the decree-holder 
again failed to mention the application of Feb- 
ruary 5, 1929, but subsequently applied for amend- 
ment of the application: 

Held, that the application of December 8, 1932, 
was barred and that Ihere was no substance in 
allowing the amendment as the application of 
February 1, 193^ which omitted reference to the 
application of February 5, 1929, and which was 
consequently out of time was not in accordance 
with law and it, therefore did not give fresh start- 
ing point of limitation. The fact that it was an 
error to allow the execution of Febuary 1, 1932, 
did not make any difference. A.I.R. 1939 Sind 
272=185 Ind. Cas. 835. 

Art. 182 (5) — Omission to state the fact that 

there was an appeal and diminution of decree 
amount in appeal. 

Omission from an execution petition of the par- 
ticulars required by els. (d) and (g)l which are 
required to be contained in every petition for exe- 
cution by O. 21, R. 11 (2)', C. P. Code does not 
render the petition not in accordance with law 
within the meaning of Art. 182 (5). 38 L.W. 877 
-A.I.R. 1933 Mad. 872-(l933) M.W.N. 929 
■=447 Ind. Cas. 386. 

—^Art. 182 (S)— If any material particular re- 
quired by O. 21, R. 11 has been left out in an 
application for execution and the defect is not 
repaired in tune, it may be said that toe applica- 
tion is not in accordance vnth law. A.I.R. 1933 
Sind 78-27 S.L.R. 109-142 Ind. Cas. 489. 
—Art. 182 (5) — An application for transfer of a 
decree to another Court for execution need not 
be in any particular form. An application for 
executing a decree and application for trai^er< 
ring a decree to another Court for execution ait 
two different and distinct applications. Wbetbef 


« Appl* ‘in accordance with law*. 2290 

a particular application is an application for exe- 
cution or for transfer of a decree is to be decided 
in the nature of the prayer made and not on the 
choice of a particular form. An application for 
transfer of a decree for execution cannot become 
an application for execution simply because the 

form of the latter has been adopted. 

Some foral defect or some superfluity s-ddeU to 
an execution application will not take away that 
application from the purview of sub-cl. (5). 11 
Pat. 785=13 P.L.T. 498=A.I.R. 1932 Pat. 
309=142 Ind. Cas. 155. 

Art. 182 (5) — Application containing mis- 
takes— Failure to correct mistakes in spite of 
orders of Court — Plea in appeal that there are no 
mistakes, competency of. 

An application for execution ©f a decree which 
is incorrect in its particulars in respect of the 
entries in the columns, and which does not con- 
sequently comply with the requirements of O. 21, 
R. 11 (2), C. P. Code, is not an application in 
accordance with law and cannot save limitation. 

Where the Court gives the decree-holder 
repeated opportunities of either correcting the 
alleged mistakes or of pointing out to the Court 
that it was in error, but the decree-holder ignores 
the order of the Court, he should not be allowed 
to contend in appeal that there were in fact, no- 
mistakes. 

It is a very well-known and sound, principle 
that a superior Court will not listen to a conten- 
tion of this sort by a litigant who had more than 
ample opportunity of raising the point to the 
Court primarily concerned and refused to take 
advantage of the opportunities given him. 
A.I.R. 1931 All. 722=131 Ind. Cas. 33 ( 2 ). 

Art. 182 (5) — Application with full parricu- 

lars but containing mistake as to amount of inte- 
rest. 

An application for execution which is correct in- 
all other particulars is an application in accord- 
ance with law even if there is a slight mistake as 
to the amount of interest calculated from the 
date of the decree up to the date of 
execution. and is a step-in-aid of execution 
within the meaning of Art. 182 (5), Limitation' 
Act. 8 O.W.N. 639-A.I.R. 1931 Oudh 312= 
132 Ind. Cas. 262. 

Art. 182 (5) — Defective application under O. 

21, R. 15, C. P. Code and notice thereon, under 
R. 22, will both save limitation. 69 Ind. Cas. 
668=1 Pat. 609=4 P.L.T. 263=A.I.R. 1922* 
Pat. 597. 

—Art. 182 (S) — Application not rhentioning' 
previous application is not in accordance with law- 
and will not save limitation. 

An application for execution failed to mention' 
costs and the previous application and the Court- 
returned it for amendment. The amended appli- 
cation was not , .signed and verified and it was- 
filed, 

Held, the omission to mention the amount of 
costs is a defect of immaterial character but the 
omission to mention, as required by O. 21, R. 11 
(b)'. the previous application was such a material 
defect as to render the application not in accord- 
ance with law, as it did not show whether the 
application was within the period of limitation. ‘In 
accordance with law is a phrase adjectival not 
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only to tlie words ‘the proper Court for execution’ 
but also to the words ‘‘to take some step in execu- 
tion’. If a fresh application is not made, after 
such an irregular application, within three years 
of the application before the irregular one, it is 
barred. (1906) 33 Cal. 867; (1896 ) 22 Bom. 83, 
Foil. 65 Ind. Cas. 14=15 S.L.R. 156=A.I.R. 
1922 Sind 29. 

Art. 182 (5) — An execution application wnich 

does not contain particular.^ as to the amount of 
the decree and costs awarded is not in acco.'dance 
witli law and is not a step-in-aid of execution. 23 
Cal. 217; 18 C.L.J. 538, Foil. 65 Ind. Cas. 
120 (Pat.). 

Art. 182 (5) — A mere mistake in calculating 

interest or even deliberately calculating more 
interest than was due, I'oes not make an applica- 
tion for execution one not in accordance with law. 
If more interest than was due is charged it may 
be considered as a mere surplusage and be struck 
out. 63 Ind. Cas. 362^43 All. 550=19 A.L. 
J, 509= A. I. R. 1921 All. 208. 

Art. 182 (5) — Defective application — Onus- 

sion to mention uncertified payment in execution 
application — Effect of. 

An execution application which omits to men- 
tion an uncertified payment out of Court towards 
the decree is none the less an application "in ac- 
cordance with law" within Art. 182 of the Limi- 
tation Act. 10 L.W. 66=51 Ind. Cas, 114. 

Art. 182 (5) — Mistake in entering date of 

decree . 

An execution application can only be vitiated 
by material defects and a mistake in entering the 
date of tlie decree is not a material defect. (1919) 
P.H.C.C. 121=4 Pat.L.J. 213=48 Ind. Cas. 
245. 

Art. 182 (5) — Application in accordance with 

law — Non-compliance with O. 21, R. 11, C. P. 
Code. 

The failure to state the amount of costs is not 
a serious defect, and the application would be in 
accordance with law at the time it was made and 
sufficient to save limitation. Failure to pioduce 
the certified copy of the decree did not reuider 
the application not in accordance with law. The 
question whether an application for execution is 
in accordance with law or not must be determined 
with regard to what the law requires to be done 
at the time when the application is made, and in 
order to ascertain whether the application is in 
accordance with law, it is not permissible to con- 
sider what the law requires to be done after the 
application has been made. The intention of sub- 
R'ule (2) rule 17 is to relax the law in favour of 
the decree-holder. 5 Pat. L.W. 205=47 Ind 
Cas, 993. 

Art. 182 (5) — Defective application. 

.\n execution application containing formal de- 
fects is not the less a step-in-aid of execution 
within the meaning of Art. 182. 40 Mad. 949= 
21 M.L.T. 257=5 L.W. 648= 32 M.L.J. 621 = 
38 Ind. Cas. 136.. 

Art. 182 (5) — Defective apolication — Inven- 
tory of property not annexed— C. P. Code, O. 21 
R. 12. 

Where a decree-holder omits to annex to the 
application for execution of his decree an inven- 


tory of the property to be attached with a reason- 
ably accurate description of the same as required 
by O. 21, R. 12, the application is not in accord- 
ance with law within Art. 182 and cannot save 
limitation when it is dismissed for non-compliance 
with an order for amendment. 37 All. 527=13 
A.L.J. 706=29 Ind. Cas. 479. 

— ; — Art. 182, Cl. (5) — Application in accordance 
with law — Execution of decree. 

Held, that an application for execution of a de- 
cree which was defective only in that it stated in- 
correctly the date of a previous application for 
execution (such date being under the circumstances 
of the case quite immaterial), and which was 
amended within three days of an order of the exe- 
cuting Court requiring the amendment, could not 
be treated as an application not in accordance with 
law within the meaning of Art. 179 (O.A.). 25 
C. 594, Foil. 1901 A.W.N. 31=23 A. 162. 

6. (d), Cl. (5) — AppUcation 'in accordance 

with law’— Test. 


Art. 182 (5) — In accordance with law — Appli- 
cation bona fide asking for transmiwion of the de- 
cree under a mistake as to the jurisdiction of the 
Court in regard to the property sought to be pro- 
ceeded against — Step-in-aid of execution. 

Where a deeree-holder comes to Court with an 
application bona fide asking for a relief on facts 
alleged in the petition, which if the facts are oroyed 
he would be entitled to obtain, and the applica- 
tion is made to the proper Court having iurisdic- 
tion to grant the relief asked for, the fact that 
that Court came to a wrong decision on the facts 
would not make the application any the less, an 
application not in accordance with law. It may 
be that the order of the Court is wrong as it ulti- 
mately turns out, but it does not^ m^n that the 
step he has pursued is not a step in aid of execu- 
tion. though it unfortunately turns out to be a 
wrong step in the end. All that the law requires 
is that there should be a step-in-aid of exwution 
and is not concerned with the question whether 
that step ultimately turns out to be infructuous or 


1 wrong step. 

Where the decree-holders have throughout act^ 
\30na fide and made the execution applications asK- 
ing for transmission of the decree under the mis- 
taken impression that the property sought o 
proceeded against was outside the jurisdiction of 
the Court which passed the dwree and also the 
Court which passed the various transmission 
orders did so under the same mistaken belief, it 
cannot be said that the applications made by the 
decree-holders are not applications m accordance 
with law and the steps they took are not »tep^n 
aiH nf execution. 1948 M.^V.N. 340=A.I.R» 
1948 Mad. 338= 61 L.W. 367=(1948) 1 M.L.J. 

389. 

'Tn accordance with laV — 




Meaning of. 

The words ‘in accordance with law’ cannot ^ 
read as meaning 'in accordance with the C. F- 
Code’. The words are general and mean apply* 
ing to the Court to do something in execution 
which by law the Court is competent to do. An 
application to the Court to do something which, 
either to the decree-holder’s direct knowledge in 
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fact or from his presumed knowledge of the law, 
he must have known that the Court was incompe- 
tent to do, is not an application ‘in accordance 
with law’ within the meaning of Art. 182 (.^1. 
Limtation Act. Where the respondent knew by 
reason of S. 28, Provincial Insolvency Act, that 
he was not entitled to institute the execution pro- 
ceedings, and hence executing Court could not 
grant him the relief he sought. 

Held, execution proceeding filed in spite of pr<^ 
sumed knowledge cannot be *in accordance with 
law’ far the purposes of Art. 182 (5). 12 Cut.I^ 

T. 62=13 B.R. 481=231 Ind. Cas. 17=A. I. 

R. 1947 Pat. 199. ... 

Art. 182 (5)— ‘In accordance with law — 

Meaning of. 

The expression ‘in accordance with law’ in Art. 
182 (5) cannot be read as ‘prescribed by. law*, and 
cannot be restricted to cover only such applications 
as fall under some express provision of the Code of 
Civil Procedure. The fact that there is no speci- 
fic provision in the C. P. Code to cover an ap- 
plication in execution would not render it one not 
in accordance with law. I.L.R. (1946) Kar. 
371=A.I.R. 1947 Sind 149. 

—Art. 182 (5)— Application in accordance with 
law to the proper Court — Meaning. 

Art. 182 (5)' requires that an application to be 
a step-in-aid of execution should not only have 
been made to the ‘proper Court’ but also tl^t it 
should be ‘in accordance with law* . The Court 
concerned must be competent to grant the relief 
asked for. I.L.R. (1946) All. 856= 229 Jnd. 
Cas. 47=1947 A. L. W. 269=A.I.R. 1947 A. 
352. 

—Art. 182 (5)— Tn accordance with lai^— 
Meaning of— Decree of Small Cause Court — Ap- 
plication to that Court for attac^ent and sale of 
immovable property — If saves limitation. 

'Applying in accordance with law' means apply- 
ing to the Court to do something in execution 
which by law that Court is competent to do; it 
does not mean applying to the Court to do some- 
thing which either to the decree-holder’s direct 
knowledge in fact or from his presumed knowledge 
of the law, he must have known that the Court 
was incompetent to do. The bona tides or mala 
tides of the earlier application is not a relevant 
or material consideration. An application to a 
C^urt of Small Causes to execute a money decree 
of that Court by attachment and sale of immov- 
able property is not an application ‘in accordance 
with las/, within the meaning of Art. 182 (5). 
I.L.R. (1946t A. 856=229 Ind. Cas, 47=A.I. 
R. 1947 A. 352. 


182 (5)— Coiitt net competent to grant 
application. 

‘There may be drcumstances in which a person 
against whom a decree has been passed quoad the 
aaseta of a deceased person in his hands may be- 
come liable to arrest, but where no such circum- 
stances were stated by the decree-holder in the 
application for execution by the arrest of the judg- 
ment-debtor and the fact that the judgment- 
debtor was not personally liable was well known 
to the decree-holder, the application for arrest of 
the judgment-debtor U not one which the Court 
is competent to grant and is not, therefore, one 
in accordance srith taw srithin Art. 182 (S), Limb 


tation Act. 1944 A.W.R 7=A I R. All. 

35=(1943) A.L.J. 607=1944 O.W.N. 53=1. L. 
R. (1944) All. 183=211 Ind. Cas. 467. 

Art. 182 (5)— ‘In accordance with law’, me^ 

— Application under O. 21, Rr. 15 or l&— 

Subsequent default. 

Tlie expression ‘m accordance with law does 
not imply that the application must be successful. 
It may be in accordance with law for the purpose 
of Art. 182 (5) and yet the applicant may not bo 
entitled to any relief on account of circumstances 
other than there being any defect m the appliw- 
tion itself. The notices under O. 21, R. 16, C. 
P Code are to be given afte^ie ap^ica.ion for 
execution is presentea AT vaTIT appTaiion made 
in accordance with law cannot cease to be m 
accordance with law by any subsequent default on 

the part of the applicant. 47 Bom.L.R. 

I.R 1945 Bom. 380=1. L.R. (1945) Bom. 463 . 
Art 182 (5)— ‘In accordance with law— Re- 
jection of relief prayed for docs not render the 
petition one not in accordance with law, whether 
the petition be 'for executi^’ or to take some 

step-in-aid of execution’. 98 Ind. C«. 

Luck. 569=3 O.W.N. 749=A.I.R. 1926 Oudh 

616. 

Art. 182 (5)— Mere formal compliance with 

form prescribed is not enough. 

A mere compliance with the formal requirements 
of the C. P. Code as to the manner of filing, and 
the particulars to be shown in an application for 
execution would not suffice to make it an appli- 
cation in accordance with law. A decree-holder 
seeking enforcement of a money-decree, e.g.; 
might seek to bring to sale property not belonging 
to the judgment-debtor and not covered by the 
decree and yet might follow the requirements of 
O. 21, In framing his application. Such an appli- 
cation would on the face of it be one not in ac- 
cordance with law. The expression 'not in ac- 
cordance with law’ cannot be construed so as to 
mean 'not in accordance with law on the face of 
the application.* The expression ‘in accordance 
with la\/ must have some reference to the mate- 
rial content ^part from the form and formal content 
of the application for execution. So far as the 
provisions of O. 21, R. 11, Sub-R. (2)', Cl. (j), 
are concerned, the Legislature did not intend that 
a mere formal compliance with the form and pro- 
cedure prescribed should be enough. The main 
test of an application for execution being in ac- 
cordance with law is whether it is possible for the 
Court to issue execution upon it, i.e., whether It 
IS within the power of the Court to grant the kind 
of relief asked for, though in the particular ease, 
the relief may not, on the merits, be granted, e g., 
owing to some finding on facts, not to the nature 
of the application itself. A. I.R. 1943 Bora. 353 
=45 Bom. L.R. 707=210 Ind. Cas. 376. 

Art. 182 (5)— In accordance with law— Teat. 


When all the requirements of an execution ap- 
plication laid down in O. 21, R. 11 are satisfied, 
when the applicant is a person entitled tn execute 
the decree against a person who is liable to satisfy 
the decree when the execution is sought in one of 
the mc^es allowed by law and the application itself 
is not barred by limitation, then the execution ap- 
plication is one in accordance with law and it 
immaterial whether the application, in the light of 


2295 UM. ACT ('1908^} ART. 182 (^) — 6« Appl* * in accordance with law *. 2296 


the future circumstances, will be effective or in- 
effective. I.L.R. (1942) Kar. 428. 

— Art. 182 (5) — Application— Court not In exist- 
ence. 


The mere fact that the decree-holder applies for 
transmission to a Court which does not exist but 
which he wrongly belie /es to exist does not pre- 
vent the application as being one in accordance 
with law since the mistake is one of fact and not 
of law. 1939 M.W.N. 11=A.I.R. 1939 Mad. 
378=C1939) 1 M.LJ. 827=186 Ind. Cas. 449. 

-—Art. 182 (5)— Decree against father, provid- 
ing that it is not binding on sons— Decree-holder 
applying to execute it by arrest of son — Applica- 
tion, held not in accordance with laty. 

The words ‘in accordance with law’ which occur 
in Art. 182 (5), are general and cannot be con- 
strued to mean only in accordance with the law of 
C. P. Code. The expression means applying to 
the Court to do something in execution which, by 
law, tiiat Court is competent to do and it does not 
mean applying to the Court to do something which 
either to the decree-holder’s direct knowledge in 
fact or from his presumed knowledge of the law, 
he must have known the Court was incompetent 
to do. 

Consequently, where the decree was only against 
the father and provided that the loan incurred by 
him was not binding on the sons and. in spile of 
this decree-holder applied for execution by the 
arrest of the sons: 

Held, tl)at the application was not m accordance 
with law since the Court could not grant the relief 
by virtue of the decree. A.I.R. 1937 Pat 522= 

3 B.R. 800=171 Ind. Cas. 99. 

Art. 182 (5) — Prior application must have 

been within time. 

The expression ‘in accordance with law’ m Art. 
182 (5), does not necessarily mean an application 
prescribed or required by law. An application 
would be in accordance with law even though it 
is not required by law provided it does not contra- 
vene any express provision of law or conflict with 
any principle of law. The words ‘in accordance 
with law are adjectival, not ©nly to the words 
‘to the proper Court for execution,’ but also to the 
words ‘to take a step-in-aid of execution.’ There- 
fore, it is necessary to show that the prior appli- 
cation which is relied as step-in-aid of execution 
was in accordance with law of limitation, i.e., was 
within time. A.I.R. 1937 Sind 121=170 Ind 
Cas. 189. 


-Art. 182 (5) — Provided the application for 
execution Is made in accordance with law the ques- 
tion of the decree-holder's intention in applying 
for execution being bona fide, or otherwise is im- 
material. A.I.R. 1929 All. 625 (F B ) Foh • 
A I.R. 1926 All. 95. Not foil. 122 Ind. Cas’ 
179=1930 A. L.J. 474=A.I.R. 1930 All. 188. 

Art. 182 (5) — Words ‘application in accord- 
ance with law to the proper Court for execution' 
do not refer to anything more than what they state. 

In placing a construction on the words of Art. 
182, a Court should look at the words themselves 
and nothing else and not endeavour to introduce 
extraneous considerations. 110 Ind. Cas. 704= 
3 Luck. 580=5 O.W.N. 353=A.I.R. 1928 Oodh 
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^Art. 182 (5) — The circumstance that a man 

does not really wish to obtain the execution fer 
which he has asked, is not a mala fide act which 
renders an application made in accordance with 
law unlawful. 110 Ind. Cas. 704=3 Luck. 580 
=5 O.W.N. 353=A.I.R. 1928 Oudh 387. 

—Art. 182 (5)— There is nothing in the section 
which would justify the conclusion that an appli- 
cation which is not strictly necessary, is an appli- 
cation which is not in accordance with law. 100 
Ind. Cas. 308=2 Luck. 419=4 O.W.N. 175= 
A.I.R. 1927 Oudh. 134. 

■ Art. 182 (5)— A bona fide application to exe- 
cute a decree against a particular judgment-debtor 
is in accordance with law, and the parties who 
contend that it is not, are bound to prove it. 92 
Ind. Cas. 709=23 M. L. W. 22=A.I.R. 1926 
Mad. 321=50 M.L.J. 153. 

—Art. 182 (5) — An application praying for a 
relief which perhaps the Court would not have 
granted is still treated as an application in accord- 
ance with law for the purposes of Art. 182. 37 

Bom. 42, Foil. 91 Ind. Cas. 11=22 M.L.W. 
744=49 M.L.J. 753=1926 M.W.N. 27=A.I.R. 
1926 Mad. 179. 

—Art. 182 (5)— Rules 11-14 of O. 21 complied 
with — Application is in accordance with law. A. 
I.R. 1924 Pat. 23, Foil. 90 Ind. Cas, 847=7 
P.L.T. 330=1925 P.H.C.C. 315=A.I.R. 1926 
Pat. 160. 

Art. 182 (5)— An application may be in ac- 
cordance with law and .yet the applicant may not 
be entitled to any relief on account of circumstan- 
ces other than there being any defect in the appli- 
cation itself. 90 Ind. Cas. 847=7 P.L.T. 330= 
1925 P.H.C.C. 315=A.I.R. 1926 Pat. 160. 

Art. 182 (5) — ^‘In accordance with law’ — 

What is. 

The words ‘in accordance with laV should not 
be pressed too far in favour of a judgment-debtor 
who has not paid his debt; and certainly an ap- 
plication does not become contrary to law merely 
because it has been dismissed. 

Where the decree-holder came before the Court 
with a perfectly honest and bona fide application 
properly expressed for execution of a decree, but 
while pointing out the fact that he was unable to 
execute the decree against the judgment-debtor 
individually, he asked the Court to allow joint 
execution whereas such joint execution was not 
permissible in view of an order passed, 

Held, it cannot be said that decree-holder when 
malting his application, can be reasonably consider- 
ed to have known that he was making an appli- 
cation which the Court was incompetent to grant 
and his application may be considered to be in 
accordance with law. 79 Ind. Cas. 880=11 O. 
L.J. 604=A.I.R. 1925 Oudh 77; 

Art. 182 (5) — ^Application in accordance with 

law — Meaiung of. 

Where there is no prohibition in the decree 
against realising money in its execution an appli- 
cation for its execution by the person who on the 
face of it is the decree-holder is a step-in-aid 
though some other person was eventually found 
to be interested in the decree and not the appli- 
cant. 43 Mad. 424=38 M.L.J. 371=(lf20) M. 
W.N. 395=57 Ind. Cas. 753. 
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Art. 182 (5) — Step-in-aid — Application tn 

accordance with law. 

Obiter: — When an application invites the court 
to take an action which it is not coinpetent under 
any circumstances to take, the application is not 
one in accordance with law. 13 C.W.N. 533=9 
C.L.J. 443=1 Ind. Cas. 57 

Art. 182 (5) (Art. 179 (4))— AppUcaUon for 

execution “in accordance with law to the proper 
court”, meatung of. 

The expression “proper court” in Art. 179, Cl. 

4, (1877), means the court whose duty it is to exe- 
cute the decree. An application to take some 
step-in-aid of execution, in order that it may be 
‘in accordance with law’, within the. meaning of 
that Article must be one framed some relief which 
the Court is competent to grant. (1909) 10 C. 
L.J. 19=2 Ind. Cas. 941. 

Art. 182 (5) — Application in accordance with 

law — ^Application for decree under S . 90, T . P . 
Act. 

‘Applying in accordance with law’ means apply* 
ing to the court to do something which by law 
that court was competent to do. It does not 
mean applying to the court to do something either 
which the decree-holder’s direct knowledge in 
fact or his presumed knowledge of law he knew 
^hat the court was incompetent to do. 27 A. 
619, foil. An application for a decree under_ S- 
90, T. P. Act is not an application in execution, 
and even if it were such, an application after the 
sale of the mortgaged property was set aside is 
not an application in accordance with law. (1906) 

4 C.L.J. 141=33 C. 867. 

Art. 182 (5)— Sale of personal property ask- 
ed for— Mortgaged property not exhausted— 
AppUcation not in accord^ce vrith law. 

An application for execution, which is not made 
in accordance with law, cannot save the operation 
of limitation. Applying in accordance with law 
means applying to the proper court to do some- 
thing which by law that court was competent to 
do. Hence, where an application was made for 
sale of the personal property of the judgment- 
debtor without exhausting the mortgaged property 
and was dismissed, an application made with- 
in three years of that application but beyond three 
years of the application preceding the one for 
sale of non-hypothecated property, was held to be 
time-barred. 12 A. 64 applied. 1905 A.V/.N. 
132=2 A. L.J. 376=27 A. 619. 

6. (c) Cl. (5)— AppUcation "in accord- 
ance with law*’— What is and what is not. 

——Art. 162 (5) — "In accordance with law*’— 
AppUcation praj^g for arrest and detention !n 
dvU prison M jndgment-debtoiv-Conrt not mak- 
ing order for arrest— Effect on limitation. 

An application for execution which prays for 
"the arrest and detention in prison of the judg- 
ment-debtor,” is one in accordance with law, as 
it complies with the provisions of law, although 
the Court docs not make an order on it. 49 Bom. 
L.R. 420-A.I.R. 1947 Bom. 430. 

—Art. 182 (S)— "In accordance with law”— 
AppUcation pn^ng for issue of notice under O . 
21, R. 22, C. P. Code— If saves limitation. 

The issue of a notice under O. 21, R. 22, C.P. 


Code, is not a mode of execution an<l is not a 
relief which a party asks as awarded by the dec- 
ree sought to be executed. Hence an application 
for execution which contains in col. (j). [O. 21 

R. 11 (2). C. P. Code] the words "by the issue 
of a notice under O. 21, R. 22” is not a proper 
application as prescribed by O. 21, R. 11, and 
therefore is not one in accordance with law with- 
in the meaning of Art. 182 (5), Limitation Act. 
49 Bom. L.R. 420=A.I.R. 1947 Bom. 430. 

Art. 182 (5) — In accordance with law— Ap- 
plication by decree-holder who had divested him- 
self of the power of the proprietor of the estate. 

A decree may be executed either by the 
decree-holder himself or by those who claim under 
him. Hence an application for execution by a 
decree-holder would be one ‘in accordance with 
law’ even though he liad divested himself of the 
power of proprietor of the estate and was debar- 
red from executing the decree and any final order 
passed on such an application would save limita- 
tion. 22 Luck. 217=A.I.R. 1948 Oudh 176= 
229 Ind. Cas. 202=1947 O.A. (C.C.) 51=1947 
A.W.R. (C.C.)' 51=1947 O.W.N. 149. 

^Art. 182 (5)— In accordance with law— 

Decree transferred for execution— Death of judg- 
ment-debtor — AppUcation to tra^feror Court to 
bring on record legal representative— Nature and 
effect of . 

Where, after a decree is transferred for execu- 
tion to another Court, the judgment-debtor dies, 
and the decree-holder applies to the original 
Court which passed the decree to bring on record 
the legal representatives of the deceased judg- 
ment-debtor, the latter application must be regard- 
ed as one made in accordance with law to take 
some step-in-aid of execution and hence saves 
limitation under Art. 182 (5), Limitation Act. 
I. L.R. (1946^ Kar. 371=A.I.R. 1947 Sind 149. 

Art. 182 (5) — Decree assigned — Application 

by original decree-holder. 

An application by a decree-holder after assign- 
ing his decree for the transfer of the decree is an - 
application made in accordance with law and is 
sufficient to save limitation for a subsequent 
application made by the assignee for execution 
after three vears of the date of the decree. A. 
I.R. 1943 Sind 108=1. L.R. (1943) Kar. 88= 
209 Ind. Cas. 560. 

Art. 182 (5) — AppUcation for execution by a 

decree-holder after assignment of decree C . P. 
Code, O. 21, R. 16. 

An application by a decree-holder for execution 
after assignment of his decree is an application 
made in accordance with law within Art. 182, 
cl. 5 and is sufficient to save a fresh application 
bv the assignee after three years from the date of 
rtf 16 O.C. 70ss18 Tnd. 07 . 


Art. 182 (5)— Transfer of deere«-~Insolveney 
of transferor — Application by insolvent transferor 
whether saves decree against purchaser of decree 
from Official Assignee. 

A decree-holder was adjudicated insolvent and 
his decree was sold by the Official Assignee on 
September 12, 1925. The original decree-holder 
himself applied for execution on October 26, 1925 
and a subsequent application for execution was 
made by the purchaser of the decree on July IS, 
1927. The question being whether the application 
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of October, 26 , 192?, was an application in accord- 
ance with law so as to save tlie subsequent appli- 
cation from limitation; 

Held, that as the original decree-holder was en- 
titled on the face of the decree to execute it on 
September Jo, 1925, the execution petition made 
by him was an ap])lication in accordance with law 
and his intervening insolvency did not alter 
the f>ositi<jn as the Official Assignee had no inie- 
rest in ilie decree on the date of the application. 

Where a transferee decree-holder does not 
take -.tcp' to get himself recognised as the 
tiecrec-hokler, tlie transferor can execute the 
dccrfc, and the transferee’s rights in such a case 
arc against the executing decree-holder alone and 
not against the judgment-debtor. A.I.R, i.9j 5 
Mad. 383=(1935) M.W.N. 203=41 L.VV. 295 
= 68 M.L.J. 392=159 Ind. Cas. 589. 

Art. 182 (5) — Application for bringing to 

sale the property which had been made over to 
his son by the judgment-debtor is an application 
made in accordance with law and saves limitation 
under Art. 182 (5). (1939MI P.L.R. 577. 

Art, 182 (5) — Decree dependent on payment 

of money by decree-holder ~ Execution applica- 
tion, whether step-in-aid . even though money not 
deposited . 

An application for execution of a decree depen- 
dent on the payment by the decree-holder of a 
sum of money is an application for execution made 
in accordance with law even though the money 
had not been deposited. A.I.R. 1935 Pesh. 129 
= 158 Ind. Cas. 517. 

Art. 182 (5) — Execution of decree made con- 
ditional — Condition not fulfilled — Application for 
execution — If in accordance with law. 

Obiter. —If execution of a decree is conditional 
on prior payment by the decree-holder of Court- 
fees. or of the mortgage debt in a redemption suit 
or on discharge by the decree-holder of an in- 
cumbrance or anything else, an application by the 
decree-holder for execution without fulfilling such 
a condition is nevertheless one in accordance with 
law. it being open to the Court, on such application, 
to order execution on previous compliance by the 
decree-holder of the condition imposed l^y the 
decree. 122 Ind. Cas. 438=A.I.R, 1930 Nag. 
241. 

Art. 182 (5) — Mere non-compliance with a 
condition of decree — Application i> proper. 

The plaintiff got a decree tinder wh’ch he was 
to produce in the Court within 18th March. 1916, 
for payment to defendant No. 1 Rs. 1,000 — He 
took out a Darkhast No. 115 of 1919 but it was 
struck off as the 1,000 rupees were not paid into 
Court, 

Held, that it cannot be said that that Darkhast 
was not in accordance with law merely because the 
party did not comnlv with the conditions of the 
decree. A.T.R. 1974 Bom. 64. 

-— -Art. 182 (5) — Decree obtained bv two per- 
sons — Application for execution bv one — Other 
decree-holder assenting to it — Dismi-eal of ano)?. 
cation for want of prosecution — Aoptication. if in 
accordance with law — Statement, if constitutes 
assiernment. 

Where one of two persons who ha’-e obtained 
a decree sought to execute it and in the tonrse of 
executicyi proceedings, the other gave a purshis 


stating that he had no objection to execution by 
the other alone and ultimately the application 
failed for want of prosecution: 

Held, that the statement in the purshis did cot 
amount to a relinquishment or to an assignment 
of his interest in the decree and that the first ap- 
plication to execute the decree, though mistaken, 
was made by a person entitled to make it and 
hence, was in accordance with law. 36 Bom.L. 
R. 437=A.I.R. 1934 Bom. 216=58 B. 423=153 
Ind. Cal. 176. 

Art. 182 (5) — Where on an application to exe- 
cute a decree tlie Court ordered, ‘Decree-holder 
absent, application is reported to be incorrect. 
It rejected’; 

Held, that the order did not contain a finding 
that the application was not in accordance with 
law, and hence was sufficient to save limit.ntion. 
being one in accordance with law. 16 N.L.J. 
47=A.I.R. 1934 Nag. 117=142 Ind. Cas. 762. 

' "Art. 182 (S) — Order that application by one 
of two or more plaintiffs is incompetent means tfiat 
application is not ‘in accordance with W.' 62 
Ind. Cas. 507=15 S.L.R. 11=A.I.R. 1921 S nd 
13. 

’ - Art. 182 (5)— Application in accordance with 
law. 

Execution applications by decree-holder subse- 
quent to appointment of receiver for execution of 
the decree are valid for purposes of saving limita- 
tion. 118 Ind. Cas. 694=31 Bom.L.R. c.20=A. 
I.R. 1929 Bom. 279. 

■ —Art. 182 (5)— Execution petition praying for 
rateable distribution — Petition is in accordance 
with law if decree is for recovery of money. 98 
Ind. Cas. 33=1 Luck. 569=3 O.W.N. 749=A. 
I.R. 1926 Oudh 616. 

Art. 182 (5) — Application for execution of 

decree against wrong person if comes under Art. 
182. 

Where the suit was instituted against three per- 
sons whose names were mentioned in the plaint 
in a certain order and the Court, when writing its 
judgment, altered the serial numbers of the de- 
fendants and although apparently it intended to 
pass a decree, against D, the decree was passed 
against B, and where applications for execution 
were filed against B, 

Held, that the applications for execution which 
were filed were wrong on the face of the de- 
cree, the only applications which coulrf have been 
made, and therefore they must be deemed to 
have been made in accordance with law under Art. 
182. 94 Ind. Cas. 877=48 All. 281=24 A.L.J. 
266=A.I.R. 1926 All. 384. 

Art. 182 (5) — Execution application against 

mi'^sing person if saves limitation. 

An execution application against a judgment- 
debtor whose whereabouts arc not known is not 
invalid and saves limitation. 36 All. 482=12 A. 
L.J. 830=24 Ind. Cas. 473. 

Art. 182 C5) — Application for rc-arrest of 

judgment-debtor . 

A judgment-debtor -was arrested on an appli- 
cation bv judgment-creditor but was released f'om 
jail on his apolving to he declared insolvent. The 
indcrnent-creditor again applied fi^r his arrest 
Held, that the second application for the arrest 
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of the judgment-debtor was an application in ac- 
cordance with law and saved limiiation. 33 All. 

279=8 A.L.J. 40=8 Ind. Cas. 743. 

—Art. 182 (5)— ‘Application in accordance 
law'— AppUcation against some judgment-debtors. 

An application for execution agamst some only 
of the judgment-debtors must be deemed, m virtue 
of Expl. 1 of Art. 179 of the Act, to have uken 
effect against the others and it is one m accordance 
with law within the meaning of that article. ‘O 
C. 515; 26 C. 888; 30 M. 268, Foil. 11 C.L.J. 
83=14 C.W.N. 465=4 Ind. Cas. 408. 

Art 182 (5)— Application in accordance with 

law— AppUcation by legal repre:enUtive without 
being brought on record — Decree — Construction 
Condition precedent. 

An application by the legal representative ''f a 
decree-holder for execution of the decree is not 
the less an application in accordance witli lav/, be 
cause the name of the legal representative has no 
been brought on the record nor was a prayer to 
that effect made in the petition. A decree pro- 
vided that the plaintiff was not entitled to execute 
the decree till the defendant’s mortgage was dis- 
charged by him. The decree-holder died, and an 
application for execution was put in by the decree- 
holder’s widow before she discharged t.ie sai 
defendant’s mortgage. Her name had not been 
brought .on the record as the legal representative 
of the decree-holder nor did she make a prayer 
to that effect in the petition. 

. Held: That the application by widow an 
application in accordance with law and saved limi- 
tation, that the time in the decree as to payment 
of the defendant’s mortgage was not a condition 
precedent to the execution of the decree but 
merely to the recovery of the money from the 
other defendants and by the sale of the property, 
and that the condition is not a condition precedent 
to the appli'‘ation for a conditional order there- 
under. (1907) 17 M.L.J. 566=31 M. 77. 

Art. 182 (5)— Application in accordance with 

law— Redemption decree on condition of payment. 

A decree directed ‘that the plaintiff^is m 
possession on payment of Rs. 865.’ Held, that 
the payment was a condition precedent only to 
the delivery of possession and not to an applica- 
tion for execution: and that consequently appli- 
cations for execution unpreceded by payment are 
applications in accordance with law. (1906) 30 
M. 28. _ 

—Art. 182 (5)— Application in accordance with 
law— Anawer to application by judgment-debtor 
for inaolvency-^tep-in-aid. 

Where the judgment-debtor has applied for a 
declaration of insolvency and proceedings in in- 
•rlvency are pending on his application, no appli- 
cation for execution can be made against the 
ludgment-^cbtoi^s surety. If, therefore, such ap* 
plication is in fact made, it will not be in appli- 
cation ‘in accordance with law* within the mean- 
ing of Art. 179. Q. (4). 12 A. 64 and 1903 A. 
W.N. 132, Foil. 

Hdd also, that the resistance of the decree- 
holder to the Judgmeht-debtor's application fo' In- 
solvency will not amount to a talcing of a step in- 
aid of execution within the meaning of Art. 179. 
(1906): A. W.N. 54=3 A.L.J. 143=28 A 387. 
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7. Cl. (5)— 'Final order’. 

(a) Meaning of. 

(b) What is. 

(c) What is not. 

(d) When appeal is filed. 

7. (a) Cl. (5) — ‘Final order* — Meaning of. 

Art. 182 (5)-Final order-Ordar for atoch- 

ment made— Subsequent order recording loot ot 

attachment and striking off of petition. 

The mere fact that a prayer for attactimcnt 
asked for in an executed petition has been gran ed 
does not automatically involve a of t 

execution petition. There must be a Jtul.c^ 
order dismissing the execution petition. Hence 
when a prayer in an execution 

nicnt is ordered on a particular date ind on a 
Lbsequent date, the Court after recording the 
fact tLt the attachment had been effected stukes 
off the petition then it is the latter date whicl. is 
the date on which the final order on the petition 
is passed. 63 L.W. 996=(1950) 2 M.L.J. 261 
=A.I.R. 1951 Mad. 274. 

Art' 182 (5) — On an execution petition notice 

was ordered to the judgment-debtor 
29 1937; and the decree-holder was 
pa'y batta. Under the rules, he had to do tins 
wUhin two days. This he d|d not do and as he 

had failed to pay batta even by IJ: I 

District Munsif wrote ‘No batto paid, dismissed. 
The present execution petition was filed on 
January 25, 1940. 

Held, that January 29, 1937 and not January 15, 
1937 should be taken as the date of the final order 
and the petition was in time. 1944 M.W.N, 295' 
= (1944) 1 M.L.J. 454=57 M.L.W. 278=A. 
I.R. 1944 Mad. 371. 


Art. 182 (5)— Order returning application, 

whether final — Test. 

An order merely returning a petition as defec- 
tive is not a final order, though in special drcjm- 
stances such as those which appeared in Kanda- 
sami Chettiar v. Gokaldas Madanji and Co., 
Tuticorin. (A. I.R. 1941 Mad. 731: 197 Ind. 
Cas. 261)', it may amount to one notwithstanding 
the language employed. The test is whether 
the order puts an end to the application in respect 
of which it is made, so far as the Court passing 

it is concerned. . i- , j 

The question whether an order is a final order 
within Art. 182 (5) is not to be judged by refe- 
rence to what the Court passing the order thought 
at the time, nor by the language employed by.it. 
It is for the Court before which the nature of the 
order is properly in question which has to decide 
the matter and the decision must be arrived at on 
an independent consideration of the correct rule 
of law as applied to the true facts. A. I.R. 1943 
Mad 297=(1942) 2 M.L.J. 768=1943 M.W.N. 
68=I.L.R. (1943) Mad. 357=208 Ind. Cas. 

361 

A rt 182 (5) — Order requiring applicant ta 
do something so that Court may proceed with 
application. 

The ‘final order* means an order putting an end 
to the application in respect of which it is made 
and not merely the last order io point of time. 
An order requiring the petitioner to do something 
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in order that the Court may proceed »vith bis 
application does not even contemplate the end of 
the execution petition. Hence an order returning 
a petition for attending to the direction given by 
Court that prayer for time should be moved by 
means of an application supported by an affidavit 
is not a final order within the meaning of Art. 
1S2 (5), as further action on the petition was 
contemplated. A. I. R. 1942 Mad. 216=54 L. 
W. 708={1941):2 M.L.J. 1018=201 Ind. Cas. 
113. 

Art. 182 (5) — Final order, meaning of — Final 

^rder on application and not final order against 
judgment-debtor. 

Under Art. 182, “final order” means the final 
•order on the application and not the final order 
as against any judgment-debtor. 

A petition was filed in November, 1929. It was 
■finally disposed of on December 18, 1933. In so 
far as certain judgment-debtors were concerned 
the executing Court passed an order on March 30, 
1931, calling upon the petitioner to make fresh 
-application with fuller and better particulars. 
Subsequent execution application was filed in 
1935. The judgment-debtors contended that as 
.against them, the date of the final order was 
March 30, 1931. 

Held, that the date of the final order was 
December 18, 1933, and not March 30, 1931, and 
such application in 1935 was in time. A.I.R. 
1941 Mad. 858=54 L.W. 317=(1941) 2 M.L.J. 
493=200 Ind. Cas. 287. 

■ --Art. 182 (5)^— “Final”, meaning of — Execu- 
tion petition returned for amendment — Not re- 
presented in due time—Order returning petition 
•whether ‘final’ — Interpretation of order. 

The word ‘final’ in Art. 182 (S), cannot be 

interpreted as being merely the last in point of 
time. It is not possible to call an order a “final 
order” unless it puts an end to something or other. 
It is not perm-issiblc for a decree-holder co extend 
the period of limitation by simply failing to re- 
present an execution petition returned for rectifi- 
<ation . The proper way to deal with such a peti- 
tion is to treat it as not having come into exist- 
■ence at all. Where execution petition is returned 
for amendment but is not re-presented within time, 
•the order directing its return for amendment is 
-not final order and does not save limitation. 

It is not possible for this purpose to bring in 
-some fictitious date of an order which has not been 
•passed. An ‘order of the Court returning a peti- 
tion for amendment to be re-presented within cer- 
■ta'n period cannot be read as containing a state- 
ment that in default it should stand dismissed. 
A.I.R. 193'? Mad. 841 = (1939) M.W.N. 769= 
-50 L.W. 311=(1939)' 2 M.L.J. 671=1. L. R. 
(1940) Mad. 60=189 Ind. Cas. 411. 

Art. 182 (5) — Order rejecting application not 

on merits. 

Per Venkataramana Rao, J. — An order would 
be a final order within the meaning of the clause 
If it terminates the execution proceeding so far as 
the Court passing it is concerned. The order need 
•not be one on the merits. An order rejecting an 
application though not on merits, will, therefore, 
^e a final order. (1937)1 M.W.N. 31 and 35= 
<1937) 1 M.L.J. 453=45 L.W. 457=A. I. R. 


182 (5) — 7. Cl. 5 — ‘ Final Order 230^ 

1937 Mad. 385=1. L. R. (1937) Mad. 616=168 
Ind. Cas. 561 (F.B.), 

— —Art. 182 (5) — The expression “final order” in 
thia clause does not mean the last order in point 
of time but it implies the termination of the pro- 
ceeding so far as the Court passing it is concerned. 
(1936) M.W.N. 582=44 L.W. S9=A.I.R. 1936 
Mad. 613=71 M.L.J. 336^1. L.R. (1937) Mad. 
112=163 Ind. Cas. 354. 

■ A rt. 182 (5)— Final order — Meaning of — 
Order returning application. 

Any order passed on execution application is 
final order if there is no other order after it. 
Question of finality of order in the sense of its 
being conclusive is not important from limitation 
point. 1936 M.W.N. 547. 

'■— A rt. 182 (5)— Whether contemplates judicial 
order on application by decree-holder. 

What is clearly contemplated by Art. 182 (5), 
Limitation Act is that a judicial order is to be 
made on an application by the decree-holder being 
a step-in-aid of execution and in order that an 
application for transfer should benefit the decree- 
holder, it must be in essence in continuation. A. 
I.R. 1936 Pat. 313=2 B.R. 529=162 Ind. Cas. 
984. 

Art. 182 (5) — Order merely directing office to 

prepare certificate — Whether can be deemed to 
have finally disposed of application praying for 
transmission of the certificate- 

According to Art. 182, Cl. 5, Limitation Act, as 
amended in 1927, limitation is to be reckoned, not 
from the date of the application but from the date 
of the final order passed on an applicafion to the 
Court to take some step-in-aid of execution. An 
order merely directing the office to prepare a cer- 
tificate cannot be considered to have finally dis- 
posed of the application which prayed that the 
certificate be transmitted. The proceedings should 
be considered to have been disposed on the date 
on which the required certificate was prepared 
and handed over to the decree-holder who had 
undertaken to present it before the transferee 
Court. If the fact is noted on the application and 
the record ordered to be consigned, the fact that 
there is no definite order in black and white direct- 
ing the office to hand over the certificate to the 
decree-holder is not material. (1935)1 A. L.J. 370 
1=1935 A.W.R. 419=A.I.R. 1935 AIL 757=154 
Ind. Cas. 718. 

7. (b) Cl. (5)— “Final order”— What is. 

Art. 182 (5)— “Final order”— AppUcation for 

execution filed by pleader duly authoris^ and re- 
turned for complying with certain requirements— 
He-presentation by another pleader who had no 
authority from the pleader on record — ^Rejection of 
application on the ground that re-presentation was 
by an unauthorised person — ^If fi^ order saving 
limitation. 

An execution application which was presented 
by a pleader with proper authority and was re- 
turned .for compliance with certain requirements 
but was re-^resented by some other pleader on his 
behalf (not authorised by the pleader on record), 
even though the application has come to the cus- 
tody of the Court though not in the regular way, 
cannot be deemed to be non-existent and treated 
as such. 
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The circumstance that the petition which was 
returned again came back to Court through the 
agency of an unauthorised person would not in- 
validate its original valid presentation and there- 
fore the order rejecting the same for non-com- 
pliance with certain requirements would be a ‘ final 
order” so as to save the period of limitation. 63 
L W. 1146=(1950) 2 M.L.J. 539=A.1.R. 1951 
Mad. 353. 

Art. 182 (5)— Decree of Court of Small Causes 

—Execution application for issue of warrant of 
arrest— Returned as judgment-debtor not found — 
Order passed striking off — After eleven years ano- 
ther execution petition— Whether barred by limi- 
tation. 

The petitioner obtained a decree on 9th March. 
1936 in a Court of Small Causes. He filed an 
eMcution petition on 21st September, 1936 for 
issue of warrant of arrest of the judgment-debtor . 
On 23rd September, 1936 an order for arrest was 
passed returnable on 20th October, 1936. On 21st 
October, 1936, the following order was passed. 
^'Judgment-debtor not found for arrest. Struck 
off”. After eleven years on 31st March, 1947, 
another application in execution of the decree was 
filed. On the question whether it was barred by 
limitation. 

Held, that the order made on 23rd September, 
1936, was an order judicially and properly made, 
having been made under O. 21, R. 24, C. P- 
Code and therefore a final order. The present 
application in execution having been filed beyond 
three years of the date of the order on the prevs- 
■ous application, it was clearly barred by limitation. 

To cnaldc a decree-holder, who has filed an ap- 
tjlication for execution asking for arrest or attach- 
ment and wliich warrant has got returned as un- 
executed, to revive his rights at any time, will be 
to nullify the effect of S. 48, C. P. Code. 1950 
M.W.N. 159=A.I.R. 1950 Mad. 298= (1949): 2 
M.L.J. 836. 

Art. 182 (5)— Final order— Order directing 

transfer of decree and issuing of certificate under 
S. 39. C. P. Code. 

Where the Court which passed the decree on 
an application by the decree-holder makes an 
order directing the transfer of the ^decree to 
another Court for execution and also issues the 
necessary certificate as required by S. 39 of the 
C. P. Code, it amounts to a “final order” within 
the meaning of Art. 182 (5) of the Limitation 
Act. I.L.R. (1950) A. 141 = 1949 A.L.J. 309 
=A.I.R. 1949 A. 751=1949 A.W.R. 331. 
—Aft. 182 (5)— Execution petition not number- 
ed and containing an incorrect statement regard- 
ing the costa of an earlier petition — If in accoid- 
.ance with law — Endorsement of the word “re- 
jected’* on petition — If amounts to final order 
disDOfing of the petition. 

An incorrect statement in an execution petition 
regarding the costs of an earlier execution peti- 
tion is not such an error as to make it one which 
is not in accordance with law. 

When a petition is otherwise in accordance with 
law, absence of a number is of no importance 
whatever. Hence, no objection to the legality of 
M previous execution petition can be taken on the 
j'round that it was unnumbered. 

An execution petition was filed on 24Ui Jane, 

10 — P. Y. D .— 73 


19-14 to execute a decree of 1935. Tlierc was a 
prior petition filed on 9th Marcli, 1942, which was 
disposed of on 8tli July. 1942. by an endorsement 
made on it by the Judge. “Not taken b.ck. 
Rejected.” 

Held, that tlic rejection of the application was 
a linal order disposing of the petition and the ■ 
later application of 1944 was one in time having 
been filed within tlircc years of the dismissal and 
final disposal of the previous P'^tition. 60 L W. 
Xi.s=a.I.R. 1949 Mad. 43=1948 M.W.N. 83— 
(1947) 2 M.L.J. 553. 

Art. 182 (5)— Final order— Execution peti- 
tion filed within three years but re presented after 
the expiry of the period fixed for re-presentation 
—No petition to excuse delay— Order on such 
petition whether a final order. 

The first of five execution petitions was filed 
within three years of the passing of tiie final decree 
in a mortgage suit, but re-presented a few d.iys 
after the expiry of the period fixed for its re- 
presentation but without a petition to excuse tlic 
delay and on tlic decree-holder’s representing that 
it was not pressed, it was dismissed. The second 
lictition was filed within three years of this order 
and was dismissed. The third, filed a few days 
thereafter was rejected. The fourth, filed within 
three years of that order of rejection was once 
again re-presented a few days after the expiry of 
the period fixed for re-presentation, but again 
without a petition to excuse the delay. There 
was a prayer that it was not pressed and that it 
might be dismissed. That petition was accord- 
ingly dismissed a week later. The last petition 
was filed within three years of this order. On 
the question, whether it is barred by the provi- 
sions of Art. 182 (5)' of the Limitation Act. 

Held, that the first and fourth petitions were 
terminated by a final order of dismissal and all the 
petitions presented in respect of the decree includ- 
ing the last one were filed within time and were 
not affected by the bar of limitation prescribed in 
the Article. A formal petition to excuse the de- 
lay in re-presentation is unnecessary and the 
Court can informally grant relief in that respect. 
Since the order of dismissal was made after delay 
in re-presentation had occurred it must be pre- 
sumed that what was required to be done* v/as in 
fact done and that the making of the order of dis- 
missal reflects that there was an order excusing 
the delay. Even assuming that the order of dis- 
missal was made wrongly, nevertheless it was an 
oriler and it remains alive and effective unless and 
until it is set aside hy means of a proper proce- 
dure. T.L.R. (1949) Mad. 88=61 L.W. 302= 
1948 M.W.N. 283=A.I.R. 1948 Mad, 462= 

(1948)' 1 M.L.J. 327. 

Art. 182 (5) — Final order — Execution peti- 
tion — Parties reporting matter as “settled” in 
terms of compromise — Final order if passed — Ap- 
plication to revive competent only when there is 
no final disposal of former petition— C. P. Code, 

S. 42 — Transferee Court having aeisin of execu- 
tion— Application made to Court passing decree— 
Effect. 

The words "final order" in Art. 182^ (5) of the 
Limitation Act imply that the proceeding has ter- 
minated so far as the Court passing it is concern- 
ed . An application to revive or continue an 
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cution petition will lie only when the former peti- 
tion has not been disposed of finally. Where the 
order was made on liic memorandum of consent 
which was signed by the parties and their avlvo- 
cates and the formal order of Court recited that 
the execution petition came beforee the Court to 
• be mentioned us “settled.", 

Held, that there was a final disposal of the cxe- 
cuiiwii iKtition and that the inclusion in the order 
of such words as "ilismissal” or or final disposal 
were (piitc imnccessary. 

While an application can always be made to the 
Court which parsed the decree for an order for 
re-transferring it an'l such an application i? a 
step-in-aid of execution .ind prevents limitation 
running against the decree-holder, nevertheless a 
Court to which a decree is sent for execution is 
the only Court v.diich has seisin of the execution 
proceedings; and in such a case the Court which 
passed the decree has no* jurisdiction to entertain 
an execution application unless concurrent exe- 
cution has been ordered or unless the prococaings 
in the Court to which the decree was sent has 
been stayed for the purpose of executing the dec- 
ree in the first Court. 1948 M.W.N. 344 = 61 
L.W. 423=A.I.R. 1949 Mad. 80=(1948) 1 M. 
L.J. 350. 

Art. 182 (5) — "Final order" — Order dismis- 
sing unnumbered execution petition which had 
been returned but re-presented after the 
time allowed for carrying out certain rcquircinents 
— If final order. 

In an execution petition there was a mistake 
regarding the amount realised by way of ratcabies 
under a prior execution petition. The omoe re- 
turned the execution petition for necessary amend- 
ments and also to comply with certain requisi- 
tions. On 14th February. 1938. there was a re- 
turn by the Court fixing seven days’ lime to com- 
ply with the requirements of the office. The 
petition was re-presented on the 1st March, 1938, 
bevond the time allowed for re-presenting it. No 
application to excuse the delay in re-presentation 
however was filed. The unnumbered Exe- 
cution petition was dismissed on 5th 
March. 1938, by the order "Not amended. 
Dismissed." The next execution petition 
(also * unnumbered) was filed on 28lii 
February, 1941, with a prayer similar to the one 
contained in the prior execution^ petition. Tliat 
execution petition was returned from time to time 
for producing the copy of an order in insolvency. 
On 17th March, 1941, itwas re-presented with the 
endorsement "I pray that time for ten days may 
be granted for filing the copy of the insolvency 
order.” It was again returned by the office with 
the endorsement “Petition for the relief sought 
for to be filed. Notice three days.” Finally 
it was re-presented on 26th March, 1941, v/itn the 
endorsement "I applied for a copy of the insol- 
vency petition . Therefore. I pray that time for 
one week may be granted.” The petition was 
rejected on 29th March, 1941, with the endorse- 
ment "Petition called for not filed. Rejected.” 
In a fresh execution petition filed within three 
years of that order, 

Held. That the orders on the prior unnumber- 
ed petitions were “final orders" within the mean- 
ing of Art. 182 (51 of the T-imitation Act and an 
'^e'eution petition filed within three years of such 


order will be in lime. Even assuming that the 
orders of dismissal were made wrongly (on the 
ground that the petitions had no legal existence) 
neverthelcis, the orders remained alive and 
effective unless and until they were set aside by 
means of a proper procedure. The propriety of 
such orders cannot be canvassed in a subsequent 
proceeding. 61 L.W. 651=A.I.R. 1949 Mad. 
250=1948 M.W.N. 689=(1948) 2 M.L.J. 369. 

Art. 182 (5) — Final order — What would 

amount to — Order for return of execution petition 
for furnishing particulars — Return not taken— 
Subsequent order rejecting execution petition — If 
a ‘final order’ — Orders rejecting execution peti- 
tions on decree-holder failing to comply with the 
Court’s requirements — Final orders sufficient to 
save limitation. 

Where an execution petition is ordered to 
returned for supplying certain information within 
the time given but the decree-holder does not in 
fact take tlie return of the petition from the 
Court and the Court thereupon rejects the petition 
on a subsequent date, the order of rejection 
would be a ‘final order’ on a subsisting petition 
for tlie purpose of saving limitations. 

Where though the decree-holder ' might have 
neglected to comply with the Court’s requirements 
in regard to the execution petitions, their ultimate 
rejection by the Court for such non-compliance 
would be final orders sufficient to save limitation 
for the succeeding petition. 60 L.W. 311 = 1947 
M.W.N. 62-l=A.I.R. 1947 Mad, 385=(1947)i I 
M.L.J. 393. 

Art. 182 (5)— ‘Final order.’ 

When there was no defect in the previous exe- 
cution petition and the same was returned and 
and there was no undue delay in the representa- 
tion, the order of the executing Court refusing to 
excuser the delay and dismissing the execution 
petition must be taken to be a "final order” with- 
in Art. 182. In any case, the refusal of the- 
executing Court to excuse the delay ought not to 
be held conclusive. It must be open to the 
Court which has to consider whether the order on 
the previous execution petition is a "final order" 
or not, to decide on the facts of each case whethen 
the previous order was a “final order.” 58 M. 
L.W. 285=(1945) 1 M.L.J. 428=A.I.R. 194S 
Mad. 347=1945 M.W.N. 730 (2)'. 

Art. 182 (5) — Order dismissing application. 

for default, if final order. 

An execution application complying with all the- 
requirements of O. 21, Rr. 11 and 13, C. P. 
Code, is one in accordance with law and an order 
dismissing such application for default in com- 
pliance with the direction of the Court under O. 
21. R. 14, C. P. Code, requiring the filing of 
patta extracts is a final order within the meaning 
of Art. 182 (5), even if the execution application 
was not registered or numbered before its dis- 
missal. 58 M.L.W. 153=A.I.R. 1945 Mad. 
154=1945 M.W.N. 197=1. L.R. (1945)' Mad. 
684=(194S) 1 M.L.J. 270=219 Ind. Cas. 506^ 
(F.B.). 

Art. 182 (5) — Ex parte order for substitution 

of names set aside— Final order. 

What is material under cl. S is the date of the 
final order. The order must be of a Court whose 
duty it IS to execute the decree and must be in 
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respect of either an application for execution or an 
application to take some step-in*aid of execution. 

An application for substitution of the name of 
the legal representative of the deceased judgment- 
debtor is a step-in-aid of execution. 

An order disposing of an application to set 
aside the ex parte order for substitution is a 
final order for the purposes of cl. (5). A.I.R. 
1945 Oudh 298=1945 A.W.R. (C.C.) 137=1945 
O.W.N. (C.C.) 210=20 Luck.- 449=221 Ind. 
Cas. 681. 

Art. 182 (5) — Certificate of non-satisfaction 

by transferee Court. 

Where the transferee Court to which the dec- 
ree is sent for execution returns the decree with 
a certificate of non-satisfaction, the certificate 
constitutes the ‘final order’ on the execution 
application within the meaning of Art. 182 (5). 
A.I.R. 1945 Oudh 298=1945 A.W.R. (C.C.) 
137=1945 O.W.N. (C.C.) 210=20 Luck. 449= 
221 Ind. Cas. 681. 

— Art. 182 (5) — ^Petition rc-prCsented but not 
within time with prayer to excuse delay — Order 
passed "To be renewed, Rejected" — Dilay 
held excused and order, held final and passed in 
accordance with law. 

When an order is, passed on an application 
though re-presented after the time fixed, if the 
delay, is excused, it would be an order which would 
give a fresh starting point of limitation. 

In ascertaining the intention of the Judge who 
passed the order, when .the order is not express, 
it is to be construed reasonably and the Ju-lge 
must be taken to have known what the law on the 
point is. 


Where, upon the rc-presentation of the applica- 
tion after the lime fixed the Judge passed an or-Jer 
"To be renewed. Rejected". 


Held, that the delay must be considered to hav 
been excused and therefore the order was a 
order on a petition properly pending in the Coui 
on the date on which the order was passed an 
as the order was final not only in point of tim. 
but also on the merits because nothing furthc 
could be done on that petition after the order r 
rejeetjon, it was a final order passed in accordanc 
with law and would furnish a fresh starting poir 
of limitation. A.I.R. 1944 Mad. 7l = a9431 


(5)“-Defect8 pointed out, remed 

law when^'h “ accordance vi 

missal n 9 ..*ai !t! hence the order of « 

IS2 fSV T a final order within J 

-Sfi M A.I.R. 1944 Mad. 

MI t M.W.N. 569-(1943 

M.L.J. 513=210 Ind. Caa. 556. 


Art. 182 (5)— Order, held "final" within Art. 

182. 

An execution application was made on June 21, 
1937, and was endorsed by the Court saying, "^kil 
has no power. Returned. Time seven da%j(’ 
The application was not taken away from Ine 
Court, but allowed to remain in the office and sub- 
sequently on December 23, an order was passed 
rejecting it; it was contended that the order of 
December 23, was not a "final order” and could 
not save time. 

Held, the order of December 23 was the final 
order contemplated by Art. 182, Limitation Act as 
the application was presented and dismissed witiiin 
a reasonable time by the Court, on the Court’s own 
initiative because the party would not comply with 
the Court’s order. 1943 M.W.N. 424=(IP43) 1 
M.L.J. 445=56 L.W. 327=A. I. R. 1943 Mad. 
517=211 Ind. Cas. 87. 

" Art. 182 (5)-— Execution petition presented to 
proper Court dismissed, not for disobedience of 
order of Court, but because adjournment asked 
for was refused — Order is final within Art. 182 (5). 
A.I.R. 1943 Mad. 340=56 M.L.W. 151 = (ly-i3) 

1 M.L.J. 236=1943 M.W.N. 174=209 Ind. Cas. 
316. 

Art. 182 (5) — Execution petitition lawful — 

Order rejecting it. 


When a lawful petition is properly before the 
Court, but the Court rejects it, the order my be 
a finar order. A.I.R. 1943 Mad. 297=(194?) 2 
M.L.J. 768=1943 M.W.N. 6S=I. L. R. (1943) 
Mad. 357=208 Ind. Cas. 361. 






— i:-A«:cuiion application qismissco 
^ within th'e meaning of 

Art. 182 ( 5 ) and the fact that the application was 
never admitted and so not entered in the register 
of civil suits makes no difference. A.I.R. 1943 

^91 = 1. L.R. (1943) Nag. 
584=213 Ind. Cas. 191. 


Art. 182 (5) — Application for transfer of de- 
cree to Bombay for execution — Decree previously 
fa^smitted to Bombay — Court’s order "copy of 
decree has not been received from High Court, 
Bombay; returned,” whether final. 

was made by the decree-holder, 
with the request that the decree should* be trans- 
ferred to Bombay for execution. The decree was 
previously transmitted to Bombay on application 
of decree-holder. That application was disposed 
of by the Court in the following language by an 
endorsement upon the petition "copy of the decree 
has not been received from the High Court, Bom- 
bay; returned”: 

Held, that the order passed by the Court was 
a final order within the meaning of Art. 182 (S>. 

731 = (1941) 1 M.L.J. 837= 
1941 M.W.N. 627=54 L.W. 34=197 Ind. Cas. 
261. 

•——Art. 182 (5) — Order dismissing application in 
default, if final order giving fresh start. 

An order would be a final order within the 
meaning of Cl. (5). Art. 182 if it terminates the 
ocMution proceedings so far as the Court passing 
it is concerned. The order need not be one on 
the ments. Wherever an application lias been 
put in m the correct form and is eventually dis- 
missed for want of prosecution, the order of dis- 
missal is a final order. 
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Oil November 16, 1934, the decree-holder ap- 
plied for execution. That application was admit- 
ted on November 19 , and the decree-holder was 
ordered to pay process fee. The decree-hoMer 
. to pay tiic process fee or to appear at the 

nej^t Ik iring 011 January 5, 1935, and the applica- 
tion was dismissed in default. The next applica- . 
tion was made on December 6, 1937. 

Held, that the order of January 5, 1935, dis- 
missing the application in default was a final order 
and limitation ran from tliat date. The last ap- 
plication was therefore, in time. A.I.R. 1940 
Nag. 301 = 1940 N.L.J. 418=1. L.R. (1942) xNag. 
245 = 190 Ind. Cas. 697. 

Art. 182, Cl. (5)— Order passed in execution, 

“execution struck off for partial satisfaction of de- 
cree, costs on judgment-debtor”— No notice to par- 
ties — Whether a final order. 

The question whether an execution case is still 
pending and has not been terminated must depend 
on an interpretation of the order passed by the 
Court and the interference to be drawn as to tlie 
Court's intention. If the Court intends that the 
matter should be shelved for the time being 
or the record be merely consigned to the record 
room and be taken up later on by the Court itself 
suo motu or at the instance of the decree-holders, 
then obviously the case is still pending and is tn 
a state of suspended animation. Where the Court 
intends to dispose of the matter completely and no 
longer to keep it pending on its file, and does not 
merely suspend the execution or consign the re- 
cord to the record room for the time being, the 
order must be deemed to be a final order which 
will give a fresh start for purposes of limitation, 
and that the proceeding not being pending there 
would, in such a ca.se, be no question of revival. 
The words “final order" in Cl. (5) of Art. 182 
do not necessarily mean the nrder which finally ad- 
judicates upon the rights of the decree-holder on 
the one hand and the rights of the judgment- 
debtor on the other. 

An order was passed in the following terms 
without notice to parties; “execution struck off for 
partial satisfaction of the decree; costs on the 
judgment-debtor”: 

Held, that the order could not be construed only 
as a provisional order suspending the application 
for execution but it should be considered as a 
“final order” passed on an application made as 
referred to in Cl. (5)^ of Art. 182. 1936 A.W. 

R. 996=A.I.R. 1936 All. 820=(1936) A. L. J. 
1140=1. L.R. (1937) All. 272=166 Ind. Cas. 106 

Art. 182 (5) — Execution application dismissed 

on part satisfaction — Decree-holder granting two 
months’ time to judgment-debtor to pay off the 

balance . 

The decree-holder made an execution applica- 
tion on February 25, 1929, and on July 9, 1930, he 
made an application to the Court to the effect that 
the case might be dismissed in part payment as two 
months’ time had been given to the judgment-deb- 
tor to pay the balance; and the Court, in conse- 
quence, recorded an order in the following words: 
“It is, therefore, ordered that this case be dis- 
missed in part payment and the costs be borne by 
the judgment-debtor.” 

H^d, that the order passed on July 9, 1930 was 
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a “final order passed on an application made” and 
that the limitation started from this date and that 
the period of two months’ grace allowed by the 
decree-holder to the judgment-debtor could not be 
taken into consideration. (1935) A.W.R. 1055 
=A.I.R. 1935 All. 909= (1935) A.L.T. 1087= 
157 Ind. Cas. 273. 

Art. 182 (5)— An order for dismissal in default 
of the appellant under O. 41, R. 17, C. P. Code, 
is a final order within the meaning of Art. 182, 
Col. 3, Cl. (2), Limitation Act. A.I.R. 1935 
Lah. 771 = 16 L. 564=37 P.L.R. 727=161 Ind. 
Cas. 122. 

Art. 182 (5) — Order transferring execution to 

another Court for rateable distribution. 

The expression ‘final order’ in Art. 182 Cl. (5) 
means an order which conclusively decides the 
matter between the parties. An order which does 
not purport to be a final order cannot be taken to 
be as such because some other final order which 
must have been passed is not forthcoming. 

Where the execution Court transfers the exe* 
cution to another Court for the purpose of ena- 
bling the decree-holder to receive his rateable dis- 
tribution, so far as the Court seized with the exe* 
cution is concerned, it is a final order. A.I.R. 
1934 Pesh. 23=149 Ind. Cas. 136. 

Art. 182 (5) — Order closing case. 

Where a decree-holder applied for execution 
asking for issue of notice against the judgment- 
debtor and the Judge ordered notice to issue and 
on the date on which the notice was returnable, the 
case was closed at the decree-holder’s request; 

Held, ‘that the final order’ passed on the appli- 
cation was the order closing the case and subse- 
quent application within three years from that date 
was not barred by time. 


An interim order cannot be a final order in the 

light of subsequent events. A.I.R. 1933 Rang. 

87 = 142 Ind. Cas. 435. . 

Art. 182 (5)— Non-payment of printing costs 

— Appeal dismissed — Order is “final". 

Cas 896=6 P.L.J. 27=2 P.L.T, 28=1921 P. 
H.C.C. 34=A.I.R. 1921 Pat. 6. 


7 . (c) Cl . (5)— "Final order”— What is not 
■Art. 182 (5)-'Final ord.^ - 


ution petition-‘No bidders-Sale 

ion stnick-off’— If ‘final order’ or keeps the peO- 

ion pending on file of the Court. 

After the dismissal of 
Lidgment-debtors, the decree-holder 

Ath the execution and a 

^prll, 1942, but there were no bidders. The decree 
older who had obtained leave to bid was a^a- 
ently unwilling to bid at the figure fixed by way 
i upset price and so the sale became ‘nfructuous. 
rhereupon the Court passed this order:-- No bid 

lers. Sale stopped. ' iL 

vas on 11th April, 1942, apparently 
ng day of the term as the Court 
he summer recess immediately thereafter, 
lecree-holder filed an execution petition on lytn 
February, 1946, which was beyond three years ot 
he order on the prior petition. 

Held; The expression ‘strucTc off is capable of 
lifferent meanings according to the context ana 
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attending circumstances. And these wods by 
themselves are ambiguous and would not conclu- 
sively show either that the Court intended to keep 
alive the matter or intended to dispose of it finally. 
The order on the prior petition passed as it was 
on the last day of the term by the Court, and 
based on no default of the decree-holder, the in- 
tention must have been merely to temporarily 
postpone the matter and not dispose of it finally. 
Accordingly the previous execution petition niust 
be deemed to be pending and the later petition is 
one merely to draw the attention of the Court to 
the pendency of that application on its file and 
ask it to dispose of it. 63 L.W. 227=1950 M. 
W.N. 213=A.I.R. 1950 Mad, 6S6=(1950) 1 M. 
L.J. 204. 

Art. 182 (5)— Final order— Unnumbered exe- 
cution petition returned for complying wiA cer- 
tain requisitions— Re-presentation with application 
to excuse delay after a long lapse of time along 
with fresh execution petition — ^Rejeefion — If 
saves limitation for the fresh execution petition. 

An unnumbered execution jjpplication filed on 
10th October 1941, was returned on 13th October 
1941, for filing sale papers, filling up blanks and 
payment of batta. Two weeks’ time was granted 
for complying with these requisitions jnd the 
petition was re-presented on 28th October, 1941, 
a day after the expiry of the two weeks. The 
petition was again returned on 31st October, 1941, 
and was not re-presented to Court till 23rd 
January, 1943, when that unnumbered execution 
petition was also filed with an application to ex- 
cuse the delay in representation along with a fresh 
execution petition. The Court held that the delay 
should not be excused and dismissed the fresh 
execution petition and also rejected the unnum- 
bered petition. On appeal, 

Held, as the unnumbered petition was not re- 
presented for a long time it did not exist in the 
eye of the law and therefore the order rejecting 
the petition on refusing to excuse the delay was 
of no legal consequence. There was no “final 
order” on the unnumbered petition to save limi- 
tation for the fresh execution petition of 23rd 
January, 1943. 1948 M.W.N. 691=61 L W. 

685=:A.I.R. 1949 Mad. 217=(1948) 2 M.L.J. 
374. 

——Art. 182 (5) — ^“Final order" — Intimation of 
Don-satisfaction or non-execution by transferee 
Court to transferor Court — If saves limitation. 

Where a decree has been merely transferred for 
execution to another Court, but no further steps 
taken in the latter Court by the decree-holder, the 
mere intimation by the transferee Court to the 
transferor Court of non-execution of the decree 
would not amount to a “final order" so as to save 
limitation under Art. 182 (SX Limitation Act. 
25 Pat. 790=A.I.R. 1947 Pat. 388. 

-Art. 182 (5)— Order when final— Sorrepti- 
tioitt order behind the back of parties)— Order, 
bdd not final wtthia Art. 182 (5)— Partfea cot 
bound tw the ordea. 


The question whether an execution case is slitt 
pending and has not been terminated mu.st depend 
on an interpretation of the order passed by the 
Court and the inference to be drawn as to the 
Court's intention. In order that the execution 
proceedings mav be held to have been finally dis- 
posed of, the Court should pass an order with 
knowledge and with a definite Intention of puttipg 
an end to execution proceedings. 

♦ 

Tlie order on an application for execution was 
a surreptitious order upon which the initials of 
the Civil Judge who was temporarily in charge of 
the routine work of the executing Court were 
obtained by means of fraud by some official of the 
Court. The Civil Judge who put his initials ©n 
the order never ha<i the consciousness that he was 
passing an order by which the execution proceed- 
ing was being disposed of or that he ever had the 
intention of disposing of the execution proceeding. 
The order was passed behind the back of the 
parties and was not on the file of the execution 
case but on the file of the original suit: 

Held, that the order was not final order within 
meaning of Art. 182 (5) disposing of the execu- 
tion proceeding and was not binding on the par- 
ties even if it were not set aside in appeal or in 
revision. A.I.R. 1945 All. 172=(1945) A.L. 
J. 92=1. L.R. (1945) All. 213=1945 O.V/.N. 
(H.C.)' 88=1945 A.W.R. (H.C.) 43=222 Ind. 
Cas. 123. 

Art. 182 (5) — Application returned for 

amendment and re-presentation — Whether final 
order . 

Article 182 refers to an actual order passed by 
the Court and not an order which may be deemed 
to have been passed by the Court. 

Application for execution returned for amend- 
ment and re-presentation by certain date — Appli- 
cation not re-presented but kept by decree-holder 
with him and not even re-presented with his sub- 
sequent execution petition. 

Held, that no final order was or could be deem- 
ed to have been passed on the original application 
presented on behalf of the decree-holder and he 
could not therefore take advantage of the order 
of return passed by the Court. That order could 
not be regarded to be a final order in any sense. 
A.I.R. 1944 Lah. 158=46 P.L.R. 68=214 Ind. 
Cas. 10. 

Art. 182 (5)— Order merely returning execn- 

tion petition— Petition not re-presented in time— 
Delay not excused — Order rejecting, if final. 

An execution petition returned for amendment 
but not re-presented has no legal existence till it 
is re-presented and if it is re— presented after the 
time limited, it does not acquire the status of a 
petition calling for an order unless the delay is ex- 
cused. Where the delay is not excused the con- 
sequence is that there is no valid petition before 
the Court to be ordered or rejected. Consequently 
an order rejecting such petition cannot be deemed 
tn he a final order within Art. 182 (5). 
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riic fact that the petition was in accordance 
with law and was wrongly returned by the Court 
makes no difTerence. A.I.R, 1943 Mad. 297= 
(1942) 2 768=1. L.R. (1943) Mad. 357 

=1943 M.W.N. 68=208 Ind, Cas. 361. 

Art. 182 (5) — Traruferee Court not taking 
wtfTYs towards execution — Decree re-transferrid 
to Court passing it— Order of re-transfer, if final. 

Miere the transferee Court has taken no steps 
toMMicls the execution and the decree is re-trans- 
ferred by it to the Court pas.-ing it, the order of 
re-transfer is not the final order on an application 
within the meaning of Art. 182 (S). Limitation 
Act. A.I.R, 1939 Cal. 741=43 C.W.N, 185= 
69 C.L.J. 562=185 Ind. Cas. 411. 

"7 Art. 182 (5) — Decree passed in April 1927 — 
I'irst e.xccution application consigned ro record 
room on September 10. 1930— Application really 
under S. 39, C. P. Code for transfer of decree 
to other Court for execution but on wrong form 
ni.ide on May 7, 1932 — Court returning application 
to be re-submitted witlnn three days with copy of 
decree and V\<t of accounts, on May 9, 1932— List 
of accouuts submitted on September 1. 1932— 
Court again passing order that duplicate list and 
copy of decree should be submitted within three 
days— Decree-holder not complying with order 
applying on July 5. 1934. for transfer of decree, 
under S. 39, C. P. Code: 

Held, that the application of 1932, under S. 39. 
C. P. Code, was valid and step-in-aid and subse- 
quent anplication, therefore, was within time — 
Order of Court requiring papers to be supplied 
within three days was not final order and that 
proceedings remained pending. A.I.R. 1939 
Oudh 118=1939 O.W.N. 267=180 Ind. Cas. 
471. 

——Art. 182 (5)— “Final order”— Application for 
transfer of decree— Court ordering remedying de- 
fects— Order held not final. 

What is material under the amended Art. 182, 
cl. 5. is tlie date of the final order on the applic.v 
tion and not the date of the application. The 
order need not be an order on the merits or a 
judicial determination of the matter involved in 
the application, but the words “final order” imply 
that the proceeding has terminated so far as the 
Court passing it is concerned. It cannot mean 
the “last order" in point of time, irrespetive of 
whether it terminates the proceedings so far as 
the Court is concerned. When, therefore, 
the Court makes an order granting further lime 
for remedying the defects in an application made 
to it for transer of the decree, the proceedings are 
not terminated and the order is not a final order 
within the meaning of cl. 5, Art. 182, Limitation 
Act. A.I.R. 1938 Mad. 113=(1937) M.W.N. 
943=46 L.W. 540=1. L.R, (1938)' Mad. 326= 
176 Ind. Cas. 753. 

Art. 182 (5) — Order returning petition. 

An order directing the issue of notice on an 
application or returning an application for com- 


plying with certain conditions is not a final order 
within the meaning of this clause and v/ill not 
give a fresh starting point for limitation. (1936) 
M.W.N. 582=44 L.W. 59=A.I.R. 1936 Mad. 
613=71 M.L.J. 336=1. L.R. (1937) Mad. il2= 
163 Ind. Cas. 354. 

Arts. 182 (5) and Iffl— Final order— C. P. 

Code, O. 21, R. 2 (1) — Recording of payment 
under. 

The certificate of a decree-holder under O. 21, 
R. 2 (1), C. P. Code is not an ‘application within 
the meaning of Art. 181, Limitation Act and hence 
cannot be said to be a step-in-aid and the mere 
recording of payment by the Court under O. 21, 
R. 2 (1) is not a final order within the meaning of 
Art. 182 (5). Limitation Act. 10 O.W.N. 1251 
=A.I.R. 1934 Oudh 426=9 Luck. 288=147 Ind. 
Ca.s. 766. 

Art. 182 (5) — Order recortfing payment by 

Court, whether final order. 

Per Full Bench. — The recording of payment by 
the Court under O. 21, R. 2 (1) cannot be regard- 
ed as a final order within the meaning of Art. 182 
cl. 5. 9 O.W.N. 209=A.I.R. 1932 Oudh 148 
=7 Luck. 590=137 Ind. Cas. 768 (F.B.). 

Art. 182 (5) — Where a Court passes an order 
dismissing an application “for the time bein^’ 
that !s in no sense a final order so as to make 
application filed beyond three years of the dale of 
that order out of time. 27 All. 334, Foil 71 
Ind. C:as. 963=A.I.R. 1923 All. 471. 

7. (d) Cl. (5) — ‘Final order*— Whan appeal 

is filed. 

^Art. 182 (5)— “Final order”— Order of exe- 
cuting Court dismissing judgment-debtor's objee- 
tion upheld by High Court on appeal. 

Where a miscellaneous case filed by the judg- 
ment-debtor objecting under S. 47, C.. P. Code, 
to the maintainability of the execution case start- 
ed by the decree-holder is dismissed by the 
executing Court and the High Court upholds the 
order of the executing Court on appeal, the order 
of the High Court is a final order in the exer- 
tion case itself and not an order in a proceeding 
under S. 47, and the decree-holder is entitled to 
apply for execution within three years from the 
date of that order. A.I.R. 1950 Cal. 370. 

Art. 182 (5)— ‘Final order*— Meaning of— 

Appeal filed against order of executing Court. 

The “final order” in Art. 182 (5) of the Limi- 
tation Act means the final order passed by the 
appellate Court on the application for execution, 
where an appeal has been filed against the order 
of the executing Court. 51 C.W..N. 316. 

Art. 182 (5)— Appeal or appication from 

order of executing Court on execution petiti<Mi. 

Where an appeal is preferred or an application 
is made to a superior Court from an order passed 
by executing Court on an application for 
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execution, the order passed by the superior Court 
is "final order" within Art. 182 (5) Limitation 
Act. A.I.R. 1944 Pesh. 5=211 Ind. Cas. 114. 

8. Cl. (5) and Explanation II— 

“Proper Court”. 

(a) Court — What is. 

<b) Transfer of decree for execution. 

<c) Transfer of territorial jurisdiction. 

(d) Other cases. 

8. (a) Cl. (5) and Explanation II— “Proper 
Court"— Court, what is . 

Art. 182 (5)— ‘Court’ — Collector— Applica- 
tion under S. 59 (1) (b) of Bombay Co-opei-ative 
Societies Act. 

An application under S. 59 (1) (b), Bombay 
Co-operative Societies Act, made to the Collector 
for the recovery of the amount of an award under 
this provision cannot be treated as ^ application 
to a Court for execution, or step-in-aid of the 
execution of the award within the meaning of Art. 
182 (5), Limitation Act. A.I.R. 1938 Bom. 424 
=40 Bom.L.R. 889=177 Ind. Cas. 897. 

Art. 182 (5)— Court — Collector — Co-opera- 

dve Societies Act. 

A Collector acting under R. 14 (5) made pn- 
der S. 43, Co-operative Societies Act is not a 
Court and an application made to him for execu- 
tion of a decision of the Registrar of Co-operative 
Societies is not an application to a Court so as 
to save limitation under Art. 182 (5)'. (1936) M. 

W N 25=43 M.L.W. 58=70 M.L.J. 31=A.T. 
R. 1936 Mad. 150=59 M. 257=160 Ind. Cas. 
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to a Court before his assignment mas recognised 
and the decree was transferred to it for execution 
—If a proper application made to a proper Court. 

In respect of a decree obtained on 9th July, 
1930, in the District Munsiff’s (lourt at Bap.iUa 
an execution application was filcl in that Court on 
14th June, 1942. for recognizing the assignment ^ 
of the decree in favour of the applicant and for 
tranfer of the decree together with ibc certifi- 
cate to the Di-.trict Muiisiff s Court at Tenali for 
execution. But this was finally ordere.d only on 
12th August. 1942, and the decree was transferred 
as prayed for by which time twelve years had 
elapsed from the date of the decree. Mean- 
while on 9th July, 1942, the assignee decree-holder 
filed an execution petition in the District Mun- 
siff’s Court at Tenati mentioning the fact of the 
assignment of the decree to him and requesting 
that Court to execute it by attachment and sale 
of immoveable property. On a question whether 
the application to the District Munsiff’s Court at 
Tenali was made to the proper Court. 

Held, as until a Court has received the decree 
transferred to it for execution it has no jurisdic- 
tion to entertain an application for its execution, 
the Tenali Court had no jurisdiction to entertain 
the application of 9th July, 1942, when it was filed 
nor had the applicant any locus standi nn that 
date to make the same since he was recognised as 
the assignee decree-holder only on 12th August, 
1942, by which time execution had become barred. 
Hence that application was not one made to the 
proper Court within the time allowed by law. 

1948 M.W.N. 708=A.I.R. 1949 Mad. 218= 

(1948) 2 M.L.J. 461. 


520. 

- - Art. 182 (5)— Obiter Sending a money- 
order from a post office for subsistence allowance 
of a judgment-debtor cannot be held to constitute 
an application to a Court within the meaning of 
Art. 182 (5). Limitation Act. A.I.R. 1939 

Rang 406=1939 Rang.L.R. 508=185 Ind. Cas. 
552. 


- —Art. 182 (5) — Remittance to Superintendent 
of Jail of subsistence allowance of judgment- 
debtor by postal money order. 

Remittance by the decree-holder through postal 
money order to the Superintendent of iail of sub- 
sistence allowances necessary for the detention 
of the judgment-debtor in prison is sufficient to 
save limitation as a step-in-aid of execution within 
Art. 182 (5). 

An application to the Superintendent of Jail 
should, in the circumstances, be considered to be 
an applkation made to the Court under Art. 182 
(5) and tlie despatch by money-order amounts to 
an application. 36 M.L.W. 738=(1932) M.W. 
N. 1198=d3 M.L.J. 792-A.I.R. 1933 Mad- 
83=56 M. 320=140 Ind. Cas. 498. 

8. (b) Cl. (5) and ExplanatiDa 11— 
“Proper Coor^ — ^Tranafer of decree 

for execution. 


Art. 182 (5) and C. P. Code. 8.-48- A ppli- 

cBtkm on the last day by amignfe deeree-bol^ 


Art. 182 (5) — Step-in-aid — Execution ap- 
plication by legal representative of decrce-hold-'^r 
to transferee Court before being brought on 
record. 

A transferee of a decree must apply in execution 
to the Court which passed the decree though the 
decree may have been sent for execution to ano- 
ther Court. A Court to which a decree is trans- 
ferred for execution is not the proper Court with- 
in the meaning of Art. 182 (5) of the Limitation 
Act. An execution application made to that 
Court by a person who has not been brought on 
record as the legal representatives of the 
.decree-holder, is not therefore a step-in-aid of 
execution. I.L.R. (1947) Kar. 216=.A,,1.R 
1948 Sind 110. 

Art. 182 ( 5 )— "Proper Court”— Transfer of 

decree — O. 21, R. 5, C. P. Code, not complied 
with — Application to tran5feree Court for execu- 
tioB — Step-in-aid — Jurisdiction of transferee 
Court. 

The jurisdiction to transfer a decree for execu- 
tion Irom one Court to another arises under S. 39 
and not under Rr. 5 and 8 of O. 21, C. P, Code. 
Rr. 5 and 8 of O. 21, merely prescribe the pio> 
cedure by which the transfer is to be carried out 
and does not touch the jurisdiction. The trans- 
feree Court acquires jurisdiction by the transfer 
under S. 39, C. P. Code. Hence an application 
to the transferee Court for execution after trans- 
fer, U made to the “proper Court” and U a step- 
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in-ai(l. notwiUistanding: that Rf. 5 and 8 of O. 21 
C. P. Code have not been complied with; non- 
compliance willi Rr. 5 and 8, is a mere irregula- 
rity and docs not affect jiirisfliction. 25 Pat. 50 
=228 Ind. Cas. 195=12 B.R. 698=A.I.R. 1946 
Pat. m. 

Art. 182 (5) — “Proper Court” — Court which 

passed decree recognising assignment of decree 
and transferring it for execution to another Court 

— \i«f)llrriti(.n to latter Court — Step-in-aid. See C. 
P. CODE. O. 21, R. 16. 48 Bom.L.R. 583= 

\.].R. 1947 Bom. 113. 

Art. 182 (5) — Decree transferred for execu- 
tion— Report under S. 41, C, P. Code, not sent 
by transferee Court — Application for arrest of 
judgment-debtor made to transferee Court, if to 
‘proper Court’. 

Unless in the order of transfer there is any ex- 
press limitation of the purpose for which the trans- 
fer is made, there is no reason to limit the powers 
of the Court to which a decree has been transferred 
for execution. The original Court of jurisdiction 
is deprived of its power to execute its decree once 
the decree has been sent to another Court for exe- 
cution till the certificate under S. 41, C. P. Code, 
is received from the transferee Court. 

Where, therefore, a decree is transferred to 
anotlier Court for execution and no report under 
S.^ 41, C. P. Code, is sent by such Court to the 
original Court so as to deprive the transferee Court 
of the power to execute the decree further, an 
application for the arrest of the judgment-debtor 
made to the transferee Court is one made to the 
'proper Court’. A.I.R. 1938 Mad. 27=46 L.W. 
S65=(1937) M.W.N. 1086=(1937) 2 M.L.J. 602 
= 176 Ind. Cas. 327. 

Art. 182 (5) — Transfer of decree by Munsif to 

Subordinate Judge in same District — Irregpilarity 
in mode of transfer — Acquiescence by decree- 
holder — Subordinate Judge could execute the de- 
cree — Application for execution was pending in 
proper Court and the decree-holders could call in 
aid Art. 182 (5). 64 C.L.J. 47=A.I.R. 1936 

Cal. 571 = 166 Ind. Cas. 374. 

Art. 182 (5) — ^Proper Court. 

Transferee Court returning decree to parent 
Court according to R. 161 (a) of the Madras High 
Court Civil Rules of Practice after six months — 
Application made to transferee Court after return, 
is not made to ‘proper Court’ and does not save 
limitation. Remarks of Seshagiri Iyer, J., In 39 
Mad. 485, Disappr. 98 Ind. Cas. 455=A.I.R. 
1926 Mad. 1209=51 M.L.J. 554. 

— Art. 182 (5) — ‘Proper Court' — Decree trans- 
ferred for execution to another Court — Application 
to transferor Court before receipt of cer^cate of 
non-satisfaction— If step-in-aid. 

An application for execution presented to the 
Court transferring the decree for execution to 
another Court, after it has transferred the decree 


to another Court and before the receipt of the cer- 
tificate of non-satisfaction from the transferee 
Court, is not an application to the ‘proper Court' 
which will save limitation under Art. 182 (5)t 
Limitation Act. Such an application is not a step- 
in-aid of execution. 25 Pat. 790= A.I.R. 1947 
Pat. 388. 

Art. 182 (5) — Decree transferred to another 

Court — Application to transferring Court without 
non -satisfaction certificate — Effect. 

Where a decree has been transferred for exe- 
cution to another Court, an application for execu- 
tion of such decree made to the transferring Court 
after the transfer but before the receipt of a certi- 
ficate of non-satisfaction from the transferee Court 
is not an application to the proper Court and is, 
tiicrefore, not a step-in-aid of execution. 23 Pat. 
729=A.I.R. 1945 Pat. 129=218 Ind. Cas. 352. 

Art. 182 (5) — Certificate of non-satisfaction 

not received from transferee Court— Fresh execu- 
tion application to decree Court. 

A fresh application for execution made to the 
decree Court before receiving a certificate of non- 
satisfaction from the transferee C-^urt is not a 
step-in-aid of execution. A.I.R. 1940 Pat. 677 
= 19 Pat. 354=7 B.R. 745=191 Ind. Cas. 095. 

Art. 182 (5) — Transfer of decree to another 

Court for execution — Application to first Court 
to execute it or transfer it to another Court for 
execution or to transfer it to same Court for exe- 
cution, made before proceedings taken in other 
Court have been certified before first Court: 

Held, per Full Bench (Skemp, J. contra)— 
Such an application was a proper application and 
was a step-in-aid of execution. A.I.R. 1935 
Lah. 465=37 P.L.R. 636=157 Ind. Cas. 488 
(F.B.). 

Art. 182 (5) — Decree transferred^ for execu- 
tion — Proper Court for substitution of legat 
representative of deceased judgment-debtor. 

After a decree is transferred for execution ^ 
another Court, an application for the purposes 
substitution of the legal representative oi the 
deceased judgment-debtor or for setting aside the 
substitution order lies in the Court passing the 
decreee. It is the ‘proper Court’ as contemplated 
by Expln. II A.I.R. 1945 Oudh 298=1945 A. 
W.R. (C.C.)' 137=20 Luck. 449=1945 O.W.N. 
(C.C.) 210=221 Ind. Cas. 681. 

Art. 182 (5)— An application by the sons of 

the deceased decree-holder under O. 21, R. 6, 
C. P. Code, to be brought on the record and for 
permission to continue the execution must be made 
to the Court passing the decree and not to the 
Court to which the decree is transferred for exe- 
cution. Where the application is made to the 
transferee Court, it is not one made by the decree 
holder within the meaning of S. 2 (3), C. P. 
Code, and is not, therefore, a step-in-aid of exe- 
cution. sA. I. R. 19^ Mad. 363=(1944)i 1 M.L. 
J. 156=57 M.L.W, 129. 
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Art. 182 (5)— Proper Court— Akola Court 

transferring decree passed by it to Jalgaon Court 
for execution — Decree-holder A’s application to 
Jalgaon Court disposed of on March 22, 1933 for 
want of bidders— A's^ Pleader at Jalgaon with- 
drawing copy of decree and certificate and keep- 
ing them with himself— A’s decree attached in 
1934 by B; 

Held, that the application by A to Akola Court 
on December 4, 1935, for fresh certificate, and re- 
transfer was to proper Court and that it also had 
effect of application for duplicates of necessary 
paper and saved limitation. A.I.R. 1943 Bom. 
1=44 Bom.L.R. 830=1. L.R. (1943) Bom. 7= 
204 Ind. Cas. 285. 

Art. 182 (5)— Court transmitting decree. 

The Court which has transmitted the decree 
still retains its jurisdiction to execute it under cer- 
tain circumstances, and is “proper Court” within 
the meaning of Art. 182 (5). A.I.R. 1941 M.id. 
658=54 M.L.W. 317=(1941) 2 M.L.J. 493= 
200 Ind. Cas. 287. 

Art. 182 (5) — Transferring Court. 

When a Court transmits a decree to another 
Court for execution, it does not thereby divest 
itself of all its jurisdiction. It still retains that 
jurisdiclirm to take certain measures in execution, 
and it is the proper Court within the meaning of 
Art 182 (5), Limitation Act. A.I.R. 1941 
Mad. 731 = (1941) 1 M.L.J. 837=54 L.W. W- 
1941 M.W.N. 627=197 Ind. Cas. 261. 

Art. 182 (5)— “Proper Court", if mefudes 

Court which has already transferred decree for 
execution to another Court. 

The expression “proper Court" as defined in 
Expl 2 to Art. 182, Limitation Act is not wide 
enough to include a Court which has alre.ady 
transferred a decree for execution to another 
Court. A.I.R. 1939 Pat. 144=17 Pat. 617=5 
B.R. 465=20 P.L.T. 353=180 Ind. Cas. 311. 

—Art. 182 (5) — Application for execution to 
Court which passed the decree and not to trans- 
feree Court, whether to proper Court. 

After a decree has been transferred to another 
Court for execution, the proper Court to which a 
subsequent application for execution should be 
made is the transferee Court, as that is the C.-urt 
whose duty it then is to execute the decree so far 
as it can be executed by that Court. Conse- 
quently, an execution application to . the Court 
transferring the decree is not one made to a pro- 
per Court. 43 C.W.N. 185=69 C.L.J. 562= 
A.I.R. 1939 Cal. 741=185 Ind. Cas. 411. 

——Art. 182, Cl. (5)— Where a decree is trans- 
ferred for execution to another Court, an appli- 
cation for execution made to the Court transfer- 
ring the decree after such transfer Is not one 
made to the proper Court and is not, therefore, a 
•tep-in-aid of execution. 5 B.R. 333=20 P.L. 
T. 356=A.I.R. 1939 Pat. 289=180 Ind. Cat. 
81 . 


a. (5) and Expl. U— ‘Proper Coort * 232a 

Art. 182 (5), C. P. Code (Act 5 of 1908). O- 

21, R. 10— Transfer of decree — Application to 
Court which passed decree, whether appIicriUon 
to ‘proper Court' — Re-transfer after appheaLion, 

effect of. 

A decree was passed by a Lahore Court. Exe- 
cution was taken out in Lahore, but proved iii- 
fructuous. On April 8. 1925. tlie Lahore Court 

transferred the decree to Sargodha, where on 
November 2, 1925. it was consigned to the record 
room as being unsatisfied. On October 29, 1928, 
the decree-holder put in a fresh application for 
execution in the Lahore Court. Subscquentlv, on 
April 3, 1929, the Sargodha Court returned the 
decree to the Lahore Court with a certificate of 
non-satisfaction. The judgment-debtor pK'aiicd 
that the execution of the decree was barred by 
limitation as no application had been preferred to 
the proper Court within three years from Novem- 
ber 2, 1925: 

Held, that as the decree had been transferred, 
the proper Court to execute the decree was the 
Sargodha Court; that the application made to’ the 
Lahore Court in 1928. was not an application to 
the proper Court; that the subsequent sending of 
the certificate from Sargodha to Lahore di<l not 
cure the defect; and the execution pcocee-lings 
had, therefore, come to an end by the expiry^ of 
more than three years from November 2. 1925. 
A.I.R. 1931 Lah. 14=130 Ind. Cas. 521. 

Art. 182 (5) — Proper Court — Transfer •£ 

decree for execution — Decree Court, if can trans- 
fer it to third Court — Such an application, if sttp- 
in-aid . 

There is nothing in the C. P. Code, to prevent 
simultaneous execution of a decree in more than 
one Court, though it is a matter for the discretion 
of the Court to permit or refuse concurrent exe- 
cution. The decree Court retains control over 
execution proceedings. Even after the transfer 
of the- decree an application to the decree Court 
to transfer the decree to a third Court for execu- 
tion is one made to the proper Court and amounts 
to a step-in*aid of execution. A.I.R. 1938 Mad. 
113=(1937) M.W.N. 943=46 L.W. 540=1. L. 
R. (1938) Mad. 326=176 Ind. Cas. 753. * 

Art. 182 (5) — Decree Court, if has jurisdic- 
tion after transfer to entertain application for 
transfer to third Court — Subsequent application 
for transfer to same Court. 

After transfer, the decree Court has jurisdiction 
to entertain an application to transfer to a third 
Court. In other words, the transfer does not 
divest the decree Court of jurisdiction generally 
but only to the limited extent involved in the 
transfer (if, indeed, the transfer does involve any 
loss of power in the decree Court). A.I.R, 1937 
Nag. 305=1. L.R. (1937) Nag. 440=173 Ind. 
Cas. 51. 

Art. 182 (5)— Transfer of dccreo Subsequent 
aiiplication in transferring Court for return of 
cree with certificate of non-aatUfacdon from tran»> 
feree Court. 
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The appellant obtained a decree against tlie res- 
pondent in the C ant at Dacca. The decree was 
transferred to Court at Tangail for execution. 
Execution proceedings were eventually dismissed 
by the Tangail Court. On January 25, 1929, the 
appellant filed an .tlier application for execution 
in the Court at Dacca. Subsequently the decree, 
together with the certificate of non-satisfaction, 
was relumed to the Dacca Court. The appellant’s 
application, dated January 25, 1929, was registered 
an<i an order for issue of notice was passed. No- 
tice was, however, not issued and the e.xeoution 
pr(ice<Mlings were dismissed: 

Held, that as tlie application of January 25, 1929 
was not made to the proper Court the fresh exc- 
cni ion-application was time-barred. 

Held, further that the transferring Court retained 
jurisdiction only for limited purposes, e.g., for 
dealing with applications for recording assignment 
of <lecrecs under O, 21, R. 16, C. P. Code and 
applications against the legal representatives of the 
judgment-debtor. 37 C.W.N. 1167=58 C.L.J. 
192=60 C. n76=A.I.R, 1933 Cal. 906=149 Ind. 
Cas. 17. 


the decree-holder filed an application for execu- 
tion in the latter Court. 

Heia, that the first Court did not cease to have 
jurisdiction to execute the decree and the latter 
Court could not, therefore, be regarded as th$ 
Court which passed the decree within the meaning 
of S. 37, C. P. Code. The decree-holder could 
not take the advantage of S. 150, C. P. Code as 
there was no transfer of business. A.I.R. 1942 
Cal. 321 = 1. L.E. (1942) 1 Cal. 289=46 C.W. 
N. 141=75 C.L.J. 255=201 Ind. Cas. 234. 

Art. 182 (5) — Mortgage decree— Transfer of 

territorial jurisdiction to another Court after de- 
cree — Application for execution to latter Court, 
validity of. 

Where, after the passing of a mortgage-decree, 
there is some alteration in the territori<n jurisdic- 
tion and the mortgaged properties fall within the 
jurisdiction of another Courts the proper Court to 
is the Court which passed the decree. (1935) M. 
which an application for execution should be made 
W.N. 116=A.I.R. 1935 Mad. 935=69 M.L.J. 
466=42 L.W. 856=158 Ind. Cas. 811. 


- - Art. 182 (5) — When a Court which has passed 
a decree sends it for execution to another Court, 
then the first Court ceases to be the proper Court 
within the meaning of Sch. 1, Art. 182 (5)'. 68 

Ind. Cas. 506=24 Bom.L.R. 798=47 Bom. 56= 
A.I.R. 1922 Bom. 359. 

Art. 182 (5) — Proper Court— Decree trans- 
ferred for execution — Subsequent application — 
Forum. 


Art. 182 (5)— Property passing into another 

Court's jurisdiction — Application to Original Court 
is a step-in-aid. 

A decree was being executed in the Court of 
S.J., at Dhulia against two defendants both of 
whom had properties within the jurisdiction of the 
Court. During the pendency of the execution 
proceedings, the property of defendant No. 2 
passed under the jurisdiction of the Jalgaon Court, 


Where under S. 223 of the C. P. Code, 1882 
(S. 39 of the C. P. Code of 1908) a District 
Court has transferred its decree for execution to 
the District Munsifs Court within whose Juris- 
diction the properties of the judgment-debtor lay. 
and the District Munsifs Court continues to have 
seisin of the execution proceedings, the proper 
Court in which to apply for executinn or take 
some step-in-aid of execution of the decree is the 
Court of the Munsif. An application, under the 
above circumstances, made to the District Court 
will not save time under Art. 182 of the Limita- 
tion Act. 39 Mad. 640=31 M.L.J. 300=18 Bom. 
L.R. 909=14 A.L.J. 1129=20 M.L.T. 472=24 
C.L.J. 478 =4 L.W. 5S8=(1916) 1 M.W.N. 541 
=21 C.W.N. 162=1 Pat. L.W. 26=43 I. A. 238 
=36 Ind. Cas. 682 (P.C.). [On appeal fr'^m 37 
Mad. 231=23 M.L.J. 236=fl912) M.W.N. 721 
= 12 M.L.T. 119=15 Ind. Cas. 738.] 

8. (c) Cl. (5) and Explanation 2 — ‘Proper 

Court’ — Transfer of territorial jurisdiction. 


Held, on the question of limitation for an execu- 
tion application made to the Jalgaon Court that 
the original apolication to the Dhulia Court was 
a step-in-aid of execution but the proper order for 
the Dhulia Court to make was to transfer the de- 
cree or a certified copy thereof so far as it con- 
cerned the defendant No. 2 to the Jalgaon Court. 
42 Mad. 821 (F.B.), Foil. 89 Ind. Ca$. 87=27 
Bom.L.R. 649=A.I.R. 1925 Bom. 414. 


-Art. 182 (5)— Proper Court— Ex^utioii appli- 


cation — Cessation of territorial jurisdiction. 

A Court which passes a mortgage decree is the 
proper Court for exccutiSir even though the pro- 
perty over which it had jurisdiction at the time ol 
the decree is taken away from its junsdictton ana 
assigned to another Court at the time of the pre- 
sentation of the application /or execution. 37 
Mad 462, Overruled. 42 Mad. 821=37 M LJ. 
284=26 M.L.T. 223=11 L.W. 63=(1919) M. 
W.N. 640=53 Ind. Cas. 213. 


Art. 182 (5) — Subsequent to mortgage-decr«e, 

area of mortgaged property assigned to another 
Court — Execution application filed in latter Court, 
if one made to proper Court and if saves limitation. 

Where, subsequent to the passing of a mortgage 
decree, the area where the mortgaged property 
was situated was assigned to another Court and 


Art. 182 (5)— Proper Court — Application to 

Court which passed the decree— Transfer of jurii- 
diction . 

Application for execution lies to the Court 
in whose jurisdiction the property is situated 
against which the decree is to be exwuted ^d 
not the former Court within whose jurisdiction 
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the properties originally were and which had 
passed the decree. (1917) M.W.N. 788*^6 L- 
W. 775=42 Ind. Cas. 671. 

Art. 182 (5)--Proper Court— DecrcUl Court 

ceasing to have juiisdictioa 

Where the Court which passed a decree has 
ceased to have jurisdiction to execute it tlie only 
Court which can execute the decree is the Court 
which, at the time of filing the execution applica- 
tion would have jurisdiction to try the suit in 
which the decree sought to be executed was passed. 
22 Ind. Cas. 899 ; 27 Ind. Cas. 88, Foil. 3.1 M. 
L.J. 90=20 M.L.T. 3^=35 Ind. Cas. 237. 

8. <d) Cl. (5) and Explanation 2 — 
“Proper Court" — Other cases. 


The phrase ‘made in accordance with law to the 
proper Court’ in Art. 182 (5), Limitation Act is 
to be read also along with the concluding words 
‘to take some step-in-aid of execution.' 

A decree was passed against two brothers jointly. 
After about five years one of the brothers w.is 
adjudged an insolvent and was discharged one 
year later. The decree-holder sought to deduct 
the period spent in insolvency proceedings on the 
ground that these proceedings were steps-in-.nid of 
execution: 


Held, that the Insolvency Court was not the 
proper Court for execution and so the period 
could not be deducted. A.I.R. 1941 Nag. W= 
1940 N. L.J. 605=1. L.R. (1942) Nag. 306=1942 
N.L.r. 294=191 Ind. Cas. 554. 


Art. 182 (5) and Expl. (2) — Suit xtnder O. 

21, R. 63, C. P. Code, cannot be deemed to be 
filed in ‘proper Court’ (Semble) . 

The Court in which a suit under O. 21, R. 63, 
C. P. Code is filed cannot be deemed to be the 
proper Court within the meaning of Art. 182, pe- 
cause the circumstances that a suit of this nature 
happens to be filed in the Court in which the 
execution proceedings are going on must be purely 
accidental and cannot, therefore, be held to amount 
to compliance with the requirement of law. A. 

I R 1946 Bom. 187=225 Ind. Cas. 142=1. L.R, 
<1945) Bom. 893=47 Bom. L.R. 848. 

Art. 182 (5) and Expl. <2) — The Court in 

which the suit under O. 21, R. 63, C. P. Code 
is filed cannot be regarded as a ‘proper Court’ 
within the meaning of Art. 182, Expl. 2. .\.I. 

R. 1942 Mad. 5=54 M.L.W. 45=1941 M.W.N. 
752=(1941) 2 M.L.J. 754=200 Ind. Cas. 815. 

Art. 182 (5)— Plaint in suit under O. 21, R. 

«3. 

An application which is to save limitation under 
Art. IW (5), must be made 'to the proper Court 
for execution,' a suit to have an order in claim 
ease set aside cannot be treated as an applic.ition 
under Art. 182 (5), 

A suit under O. 21, R. 63, C. P. Code, can- 
not keep the execution proceedings pending when 
there has been a definite order of the executing 
Court dismissing the execution application; in such 
a case, if the decree-holder succeeds in the suit, 
lie will have to file a fresh application for execu- 
tion and re-attach the property. A plaint in such 
a suit cannot, therefore, be treated as an applica- 
tion within the meaning of Cl. (S) of Art. 182. 

Nor can the filing •of such a suit be an appli- 
cation to the proper Court for execution when the 
filing of the. suit in the Court which has jurisdic- 
tion to execute the decree or in some other Court 
must depend upon the fortuitous circumstance of 
the value of the attached property. A.I.R, 1^39 
Rang. 296—1940 Rang. L.R. 82—185 Ind. X*as. 
70. 

a 

' Aft- 182 (5)— Proper Court — Inaolvcacr 
Court. 


Art. 182 (5)— Application to the Insolvency 

Court for leave to proceed in execution against 
the debtor is not an application to the 'proper 
Court.' > ^ 

The Insolvency Court which is entirely a ciea- 
ture of the Provincial Insolvency Act is a differ- 
ent Court from the Court which is to execute a 
decree obtained independently of the Insolvency 
Act, and the mere fact that the Judge is the same 
person will not make the two Courts the .same. 
39 L W. 639=A.I.R. 1934 Mad. 392=57 M. 
808=67 M.L.J. 762=150 Ind. Cas. 113. 

Art. 182 (5)— Proper Court — Application, 

which, on face of it, is made to Court having juris- 
diction. 

Where it has not been shown that the decree- 
holder knew that the judgment-debtor lived out- 
side the jurisdiction of the Court and the appli- 
cation for his arrest is made on the face of it to 
the Court which had jurisdiction, it cafinot be said 
that the application is not made to the proper 
Court. 1939 Rang. 345=184 Ind. Cas- 

769. 

Art. 182 (5) — Decree obtained in Small Cause 

Court— ^uit in Munsifs Court for declaration that 
property of judgment-debtor is attachable in exe- 
cution of decree — Plaint, if step-in-aid— Munsifs 
Court, if ‘proper Court’. 

Where a decree is obtained in a Small Cause 
Court and subsequently a plaint is filed in a Mun- 
sifs Court for a declaration tliat certain property 
of the judgment-debtor is atfachable in execution 
of the above decree, although the plaint can 
treated as a step-in-aid yet when the decree has 
not been transferred to the Munsifs Court for 
execution before the plaint is filed, that Court can- 
not be held to be the ‘proper Court' within the 
meaning of Art. 182, Limitation Act and Cl. (5) 
of the article will not apply for thp. purpose of 
saving limitation. A.I.R. 1935 Oudh 430=1935 
O.W.N. 672=11 Luck. 266=155 Ind. Cas. 505. 

—Art. 182 (5>— An application by a decreo- 
holder to the Collector for declaration of his mort- 
gage lien is not an application made to the profvr 
Court to take some step-in-aid of execution of thq 
decree for sale of the mortgaged property, the 
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Collector not being ‘the Court whose duty it is to 
execute the decree' within the meaning of Expl. 
2, Art. 182, Limitation Act. A.I.R. 1933 Oudh 
564=10 O.W.N. 1229=17 R.D. 1056=9 Luck. 
273=146 Ind. Cas. 805. 

Art. 182 (5) — Application to Court which 

passed fiecree for sale of properties outside its 
jurisdiction is an application to proper Court. 
52 C.L.I. 569=A.1.R. 1931 Cal. 312=35 C.W. 
N. 77=58 C. 832=132 Ind. Cas. 149. 

-—-Art. 182 (5) — An Additional District Munsif’s 
Court was directed not to receive plaints or appli- 
cations except those specifically transferred to it. 
A suit was tiansferred and disposed of but execu- 
tion applications therein were prohibited to be 
taken by the Additional District Munsif. In 
pursuance of this order a decree-holder filed suc- 
cessive applications for exscution, within the 
periwd of limitation, in ttic Principal District Mun- 
aifs Court. Finally he filed an execution applica- 
tion in the Additional District MunsiPs Court. 

Held, that the applications filed before the Prin- 
cipal District Munsifs Court were fresh starting 
point under the Limitation Act. 119 Ind. Cas. 
398=30 M.L.W. 381=A.I.R. 1929 Mad. 787= 
57 M.L.J. 234. 

Art. 182 (5) — Decree-holder applying to 

Court which passed decree to issue notice to judg- 
ment-debtor who was then outside that Court’s 
jurisdiction — Application made bona fide for exe- 
cuting decree — Application is to proper Court and 
legal — It is step-in-aid of execution. 116 Ind. 
Cas. 474=A.I.R. 1929 Rang. 95. 

Art. 182 (5) — Proper Court — Court in 

Native State and British Court. 

Application to Court of Native State having 
agreement with British Government to execute 
each other's decrees is a step-in-aid. 40 Mad. 
1069 (F.B.)' Not foil. 31 Bom.L.R. 1105=53 
Bom. 844=A.I.R. 1929 Bom. 418. 

Art. 182 (5) — Court in Native State if “proper 

Court.” 

When a decree is passed by a Court in a Native 
State as to which action has been taken by the 
Government under C. ‘P. Code, S. 44, and is 
transferred to a Court in British India for execu- 
tion, execution proceedings pending before the 
Court in the Native State would save limitation 
under Art. 182 (5). 59 Ind. Cas. 747=45 Bom. 

453=A.I.R. 1921 Bom. 256. 

—Art. 182 (5) — Proper Court — Decree of a 

Court in a Native State — Application for transfer 
for execution in British Court. 

An application for execution of a decree passed 
by the Court of a Native State to that Court 
would save limitation in respect of a subsequent 
implication for execution of the decree in a British 
Court under S. 44 of the C. P. Code. 22 Bom. 
L.R. 1389= 59 Ind. Ca.s. 747. 


Art. 182 (5) — Proper Court — Application to 

British Court for execution of a decree in an 
Indian State. 

An application to a foreign Court to execute the 
decree of a British Court under powers conferred 
upon it by the legislative authority of its own 
State is not an application “in accordance with law 
to the proper Court for execution” within Art. 182 
of the Limitation Act. Similarly an application to 
a British Court to take a step-in-aid of the execu- 
tion by a foreign Court of a decree of a Court in 
British India is not an application to take a step- 
in-aid of execution. 40 Mad. 1069=33 M.L.J. 
130=6 L.W. 203=(1917) M.W.N. 712=22 M. 
L.T. 139=42 Ind. Cas. 294 (F.B.). 

Art. 182 (5) — Proper Court — Execution 

against talukdar — Certificate, absence of. 

Per Marten, J — (Shah J. Dissenting). An 
application for execution against a talukdar with- 
out a certificate under S. 29 (e) of the Gujarat 
Talukdar’s Act. is not made to the proper Court 
as defined in Explanation II to Art. 182 of the 
Limitation Act as it was the duty of no Court to 
execute the decree or order there being no certi- 
ficate from the managing officer. 43 Bom. 44= 
20 Bom.L.R. 872=47 Ind. Cas. 726. 

Art. 182 (5) — Step-in-aid — Application in 

accordance with law — Proper Court. 

A vakalatnama enures iipto the end of the exe- 
cution proceedings. Where a receiver was ap- 
pointed in execution proceedings and when the 
decree-holder applied to the Court that the 
Receiver should pay money to him, his application 
must be taken to have been made to the Ccurt 
which was executing the decree and was accord- 
ingly to law. (1917) Pat. 100=42 Ind. Cas. 
802. 

Art. 182, Expln. II — Proper Court— Pecu- 
niary jurisdiction. 

Where a decree for over Rs. 1,000 has 
by a munsiff having jurisdiction up to Rs. 2.00U 
and an application for its execution was presented 
to his successor who had jurisdiction to try suits 
up to Rs. 1.000 value only, the District Judge was 
wrong in holding that there was not an applica- 
tion made to the proper Court and that tl^ secomi 
application was barred by limitation. 2 Pat.L.J. 
113=1 Pat. L.W. 689=(1917) P.H.C.C. 116= 
39 Ind. Cas. 63. 

Art. 182, Expln. II — Proper Court— Mean- 
ing of. 

‘Proper Court’ as defined in Art. 179, Expl. H 
means the Court whose duty it is to execute the 
decree. Application to take some step-in-aid of 
execution so that it may ’ be in accordance with 
law, must be framed for some relief which ^the 
Court can grant. 10 C.L.J". 19=2 Ind. Cas- 
941. 
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9 . Cl. (5)— Step-in-aid. 

See also: Notes 12 and 14(b). 

Synopsis. 

(a) Essentials 

(b) Application by assignee or transferee 

of decree 

(c) Application for final or personal decree 

or for preparation of decree 

(d) Application for leave to bid 

(e) Application for possession 

(f) Application for substitution of legal 

representatives 

(g) Application for time 

(h) Application returned for amendment 

(i) Attachment of decree 

(j) Drawing of money from Court 

(k) Filing or defending of appeal 

(l) Notice 

(m) Oral application 

(n) Payment and certification of payment 

(o) Process 

(p) Recovery of instalment 

(q) Transfer of decree 

(r) Wliat is — (Miscellaneous) 

(s) What is not — (Miscellaneous) 

(t) Starting point of limitation. 

9 (a). Step-in-aid — Essentials. 

(i) General requirements 

(ii) Bona fides of decree-holder 

(iii) Infrctuous application 

(iv) Pendency of execution application 

9 (a) (i). SCcp-ln.aid—Esseotials— General 

rcqnireencata. 

— ■ Art. iBa (5) — Applicability— Essantials for, 
aCated. 

In order that Cl. (5) of Art. i8a may apply there 
must be three (hiogt: firit, an application made in 
accordance with law- secondly, the application must 
be made to the proper Court, and. thirdly, it must 
be either for execution or to take some step-in-aid of 
execution. The words, "to take some ste^vin.aid of 
cvicution" Cannot be read independently of the word 
**ai.plication**» A.I.R- 1946 Bom. i67a47 Bom. L.R. 


—Art. 182 ( 5 ) — Application to proper Court — 
Necessity for 

In order to brings case under Art. 182 (5), essen- 
tial conditions which must be satisfied arc that there 
must he (a) an application in accordance with law* 
(b) the application must be made to the proper 
Court and (c) the application must be to take some 
step-in-aid of the execution of the decree. Clause 
(5) cannot, therefore, apply unless there is an 
application to th*- proper Court. 8 O.W.N. 769 = 
A.I.R. 1931 Oudh 356=7 Luck. 38 = 132 Ind, Cas. 

797- 


Art, i82 ( 5 )— Requirements— Step-in.ald. 

To consider whether the prior application is a 5tej>- 
in-aid of execution, what has to be decided is whether 
it was in accordance with law. If it was in accordance 
with law, iheii it serves as a step-in-aid of execution 
and the final order passed on such application gives 
a fresh start. It i* not every defect in execution 
application that will render the application "not one’* 
in accordance with law. The decree-holder may have 
persistently refused to carry out certain directions 
of the Court which were directed to be done; hut that 
is no ground for saying that the application is not a 
step-in-aid of execution. 58 M.L.W. 379 (2) = (i945) 
2 M.L.J. 151=1945 M W.N. 49 x = A. I. R. 1945 Mad. 

511. 


— — Art. 182 (5) — Previous execution appUcadon, 
when effective. 

Under the terms of Cl. (5) of Art. 182, the previous 
application, to be effective, must be one *‘made in 
accordance with law”; i. e., in accordance with the 
law relating to the execution of the decrees, otherwise, 
the date of the final order pasted on it cannot 
constitute a fresh starting point of limitation. A.I R. 

1943 P*C. 98=47 C.W N. 7i5 = {io43) 2 M L J. 121 
=56 LW. 444=(i943) A.L. J. 323 (»)= 10 B.R. 49 = 
1943 M.W.N. 565=I.L.R. («943) Nag. 669=1943 

N.L.J. 587=70 I.A 83=46 Bom. L.R. 306=1943 
A.W.R. ii=I.L.R. (1943) Kar. (P.C.) 109 Sup.= 2o8 

Ind. Cas. 102 (P.C.). 


Art. 182(5). 

The phrase, * 'in accordance with law'* in Art. 182(5), 
Lim. Act is equally adjectival to the words *‘to take 
some itep-in-aid of execution.’* Hence an application 
to be step-in-aid of execution must he in accordance 
with law. A.I.R. 1944 All. 3.5=1944 A.W.R. 7™ 
I.L.R. (1944) All. i83=(i 943) A. L.J. 607=1944 
O.W.N. 53=211 Ind. Cas. 467. 


—Art. 182 (5). 

The expression “in accordance with law” is adjec- 
tival, both "to the proper Court for execution” and 
“to take some step.in-aid of evccuiion”. 27 S.L.R 
314= A.I.R 1933 Sind 341 = 147 Ind. Cas. 470. 


— Art. t 82 (5)— Goodltlosia lo be aadafiod under 
Cl. 5. 

In order to bring a case under GI. 5 of Art. 182, 
Um. Act, the essential conditions which must be 
satbfied are that there must be- (a) an application in 
accordance with law; (b) <he application must be 
mstde to the pmper Court; and (c) the application 
must be to take some stei^in-aid of execution of the 
decree. A.I R. 1933 Oudh 564= to O.W.N. 1229= 
17 R.D. 1056=9 Luck. 273=1.^ Ind. Cas. 805. 


Art. 182 (s). 

The application or stefvin-aid of execution of the 
nature referred to in Art. 182 (5), can be only in 
accordance with law if the application is made or the 
•tefviD-aid of execution is taken in a Court of com- 
petent jurisdiction and if the prayer that is made by 
the deCTee-hoIder is one which the Court ran 
lawfully rrant. A.I.R. 1939 All. 57**(ig38) A.L.J. 
iia8=I.L>R. (1939) All. 97=1938 A.W.R. 763 = 180 
Ind. Cas. 403. 
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Art. 18* (5)- 

The Courts, while kecpiug the provisions of the law 
ofiimitaticn in their mind, should put a large any 
generous interpretation upon the proceedings taken be 
the decree- holder as wauld advance sub»(nntial justice 
and not defeat the just l igh's of people who, perhaps 
after years of protracted litigation, Kotneiimes in three 
or four Courts, have at Uit obtained a decree. There 
is no maeic in tlic pharase, “step-in-aid of execution” 
a^ used in Art. 182 (3). Speaking generally, anything 
done by the decree-lioider through the machinery of 
the Court or any proceeding taken by the executing 
Court, which is calculated to advance the case of 
the decree-holder in the direction of his ultimate 
object of reaping the fruits of his decree, can be 
treated as a strp-iti-aid of execution aftd save the 
running of limitation against him. Each case, of 
course, would depend upon its own facts and circums- 
tances and no bard and fast rule can be laid down to 
meet every possible contingency which might arise in 
the course of execution proceeding. A.I.R. 1937 
Lah. 404=39 P.L.R. 683 = 173 Ind. Cas. 183. 

Art. 182 (5! — The article should be liberally 

coDstrued in favoarofthe decree- bolder. 

Article 182 should receive a fair and liberal and 
not too technical a conKiruction so as to enable the 
decree holder to obtain the fruit* of his decree. The 
language of the article ought not to be strained in the 
judgment-debtor’s favour. 39 Mad. 923» FoU. 103 
Iiid. Gas. 279 = A.I.R. 1927 Nag. 308. 

Art. 18a (5) — Construction of. 

The language of Art. 179 of the Lim. Act, 1877, 
ought not to be strained in favour of a judgment- 
debtor who has not paid his just debt. 13 G.W.N. 
533=9 G.L.J. 443=« Ind. Gas. 37* 

Art. i8a (5)— Test*. 

Step-in-aid of execution may be broadly divid'^d 
into two claiscs. One of them comprises stepj taken 
with the object of removing certain obstacles in the 
way of execution. The other consists of steps directed 
to the furtherance or advancement of execution. For 
the purpose of determining whether a particular step 
does or does not consilitute a step in-aid of execution, 
it is immaterial whether the step is, in result, success- 
ful or not. 1936 O.W.N. 134=1936 RD. 72 = A.I.R, 
1936 Oudh 248=11 Luck. 716=160 Ind. Cat. 465. 


——Art. i8a (5) — Essentiali. 

A step-in-aid in accordance with law must be some 
step taken in aid of executionn and when an applica- 
tion is made relating to the execution of a decree 
but the applicant docs not slate what step he wishes 
to be taken, that application will not come under 
Art. 182. 36 Born. L.R. iI5 = A.I.R. 1934 Bom. 113 
= 150 Ind. Gas. 866. 

—Art. 183 (5). 

It is settled law so far as Madras is concerned that 
a step-in-aid of execution must ful61 two conditions: 
t) The step is one which the Court has to take and 
2) the Court must be asked to take it. (*933) 
M.W.N. 352=38 L.W. 301=65 M.L. J. 27I=A.I.R. 
1933 Mad. 675=145 Ind. Gas. 933. 


Art. 182 (5). 

When a decree-holder asks a Court to do a thing 
which the court is not empowered to do, such an 
application cannot be held to be step-in-aid or 
execution. 

An application for exrcuti^n presented to a Court 
which bad no jurisdiction to execute the decree is 
not a siep-in-ald of execution, and therefore, will not 
save limitaiion. A.I.R. 1932 Pat. 309=13 P.L.T. 
498=11 Pal. 785 = 142 Ind. Gas. 155. 

Art. 182 (5). 

It is not possible to lay down any rule of thumb 
which might constitute a criterion in all cas"! for 
determining whether a particular proceeding is or is 
not a itep-in-aid of execution. The question must 
depend upon the circumstances of each ca.e. If the 
facts of a particular ca»e show that the proceeding ia 
question has the effect of facilitating or advancing the 
execution to any extent or removing some obstacle 
from the way of execution, it may well be regarded as 
a step-in-aid of execution. 9 O.W.N. 209 = A.I.R. 1932 
Oudh 148=7 Luck. 590 = 137 Ind. Gas. 768 (F.B ). 

— — Art. 182 (5) — Words *for execadon* and 'step- 
in-aid’ explained. 

The words “for execution” in Art 182 (5) mean “for 
the purpose of obiaiuing execution*’ and the words 
“step'in.aid of execution” mean “step taken for the 
purpose of obtaining execution*’. 90 Ind. Gas. 938=48 
All. 468=24 A.L.J. 137 = A.I.R. 1926 All. 95. 

Art. 182 (5). 

An application to be a step-in-aid of execution must 
be one in furtherance of execution proceedings. 98 
Ind. Gas. 150=50 Mad. 49=24 M.L.W. 488=A.I.R. 
1926 Mad. 1 178=51 M.L.J.480. 

——Art. 182 (5). 

Application not indicating how the Court is to 
assist decree-holder ii not a step-in-aid. 93 Ind.Cu. 
364=41 G.L.J. 6 o 7=A.I.R. 1925 Gal. 1135, 

Art. 182 (5). 

It has never been held necessary that an exepiUoo 
application in order to save limitation should be directed 
to the same property or even indeed the same person. 
74 Ind. Gas. ior4=A.I.R. 1923 All. 384. 


Art. i8a (5)— Step^ln-ald— Test of-AppU«tioo 

for execatioik^Eiidorfeaient hy Goarc that the 
decree-holder doee not wleh to proceed with the 
eaecutioQ. 

A decree wai patsed in the 3rd Septeml^r 1901 and 
the judgment«credicor applied for execution on 3111 
July 1903* Notice was issued under S. 248, C. P. G^dc 
but was twice returned unseryed. Ultimately, it was 
served and an affidavit of service was filed by the 
creditor on the nth November 1903. The Court 
endorsed on the application on 9—12— *03 that at a 
third person had undertaken to pay the sum of Rt* 8 
and the judgment creditor did not wish to proceed 
with the execution: 

Helil, that the affidavit, dated the nth November 
1903 certified only the service of notice on the tudg- 
ments^debtor and not an application at all • and that 
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the endors'raent dated the 9th December 1903, far 
from consiiiuting a step-inlaid, a step>in-hindrance of 
execution, ii Bom. L.R. 729=3 Ind. Cas. 771. ' 

Art. 182 (5)— Step-in-aid— Meaning of. 

“To take some step-in-aid of the execution of a 
decree*’, means to reach a further point along one 
of the routes to obtain execution, i. e., to obtain some 
order of the Court in furtherance of the executi'^n of 
the decree. (1903) 30 G. 761=8 C.W.N. 251. 

—Art. 182 (5)— Application in wrong Court— 
Whether Btep.in*aid. 

An execution application made in a wrong Court u 
not a step-in-aid of the execution. A.I.R. 1938 Lab. 
451=40 P.L.R. 721 = 177 Ind. Cas. 483. 

Art. 182 (5) — Application of execution not 

made to proper Court whether saves limitation. 

First application of execution on 3—2 — 13 after final 
decree on 27— 4— 1910 to improper Court was 
infructuous. On »4 — 7 — 1915 another application was 
made to a Court having no jurisdiction. That Court 
gave a finding that it had no jurisdiction. This finding 
not being appealed against was held to operate as 
res Judicaia between parties. Therefore the applU 
cation of 3 — 2 — 1913 did not operate to save limitation. 
15 A.L.J. 415=39 Ind. Cas, 796. 

9 (a) (il). Step-ln-aid — Essentials— 

Bona fidei of decree-holder. 


end in a voluntary withdrawal or in any other way. 
A.I.R. 1939 Rang. 433=1939 Rang. L.R. 587=186. 
Ind. Cas. 42. 

—Art. 182 (5)— Bona fides of decree.holdcr. 

The question of bona fides of the decree-holder is 
immaterial in considering the quesdon of limitation for 
an application for execution. A I.R. 1931 Sind 160= 
25 S. L.R. 528=134 Ind. Cas. 1182. 

—Art. 182 (5I— Application filed merely to keep 
decree alive, whether saves limitation, 

A decree-holder or a person applying for execution 
of a decree is not called upon to satisfy the Court 
that a previous applicadon for execution or for 
some step-in-aid of execution from which be seeks 
to reckon the period of limitation for his next 
application had been made with a genuine inieution of 
obtaining execution of hts decree, if reasonably possible 
and that he did not abandon the proceedings except 
upon a genuine belief that it would not be reasonably 
possible to obtain execution. It is not open to the 
execution Court to go into the question of the booa 
fides of the appheation for execution. If the appli- 
cation purports 10 be one for execution and fulfils the 
requirements of O. 21, R. 11, Civil P.C., it is a good 
and valid application and is operative f»r the purpose 
of saving limitation, it being immaterial whether the 
decree-holder was anxious to have immediate execution 
or merely wanted to make this application with a view- 
to keep his decree alive. (1931) 131 Ind. Gas. 678 


Art. i8a (5) — Appllcatioo for cxecation — 

Whether it is necessary for the Court to see that 
appliemtion was made bona fide. ^ 

When an application for execution is made all that is 
required under Art. 182(5), is to see that the appli- 
ratioo is made in accordance with the law applicable 
thereto; it is made to the proper Court and is a step- 
in-aid of execution. It is not necessary for the Court to 
be satiafied that the application is made bona fide. 


— — Art. 182 (5) — Application filed merely to save- 
limitation— Dismissal for default. 

Where a decree-holder’s previous appUcatlon for 
execution is dismissed fi'r default, and even if he states 
that it was filed merely with the intention of saving 
limitation and not with the intention of securing 
execution, such application will extend time. 1930 
A.L.J. i 463=A.LR. 1930 All. 814. 


Before the amendment introduced by the Amend- 
ing Act of 1927, it was the application and not the 
result of the application which was contemplated as 
being sufficient to save limitation. 1 1 O W.N. 41 = 

66 M.L J. 79— A.I R. 1934 P.C. i 4“(«934) AL.J. 
110=39 L.W. I26=(ig3i) M W.N. 33=36 Bom. L.R. 
•37“35 P'L.R. 189=38 C.W.N. 229=15 P.L.T. 221 = 
59 C.L J. 103=3 A.W.R. 33— 61 LA. 62=55 A. 993 — 
147 Ind. Cas. 323 (P.G.). 

' ■ Art. 182 (5)— Execution petition to aave limi- 
tation need eot be bona fide. 

An execution application made to a proper Court 
and outwardly at least in accordance with law is one 
made in acct^ance with law within the meaning of 
O. (5) of Art. t8a even if it is made merely for the 
purpose of giJnlng time and keeinog the decree alive. 
A.I.R. 1043 Sind 29=I.L.R. (194a) Kar. 448=205 Ind. 
Gu. 96. 

*~~Art. s8s ( 5 )— Ap^ention for oxacation by 
Issn ing aotico merely for anving 

Applications for rxeeuiion by issuing notice, 
mCTely for the purpose of uving limiution are legal, 
and do operate to exieod ibe time for limitation even 
If there is no genuine intention to proceed at the ti m e 
and take further steps, ami wfaedier the proceeding 


—Art. 18a {5). 

Application in accordance with law to proper 
Court is sufficient — Bona fido intention to execute 
need not be shown. It is wrong to read in Cl. 5, 
Art. 182. requirements of good faith and due diligence. 
118 Ind. Cas. 17=1929 A.L.J. 983=A.r.R. I 929 *A 1 L 
625 (F.B.). 

—Art. 18a (5)— Bona fides— Necessity of. 

The booa fides or mala fldea of the earlier appl 
cation is an important ingredient in determining 
whether that application is effective to save limiution 
for the later application, though the bone fidaa or 
mala fidea of tbe later application cannot be judged 
at the tine that it is pret^^nted from any thing 
has gone before and therefore cannot at the time of 
presentation be entered into. 90 Ind. Gas. 938=48' 
All. 468=24 A.L.J. 137= A.I.R. 1926 All. 93. 

^Ar«. sBa (9). 

A colourable application intended to save limitation 
and with that inientitm only, without any intention to 
prosecute tlie same, is of no avail in saving limitaiion 
step-in-aid. po Ind. Cas. 938=48 AU. 466=24 
A.L. J. i 37=A.T.R. 1926 All. 95. 
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-^“Art, i8a (5). 

A bogus application merely for the purpose of 
taving limitation and with little care so proceed there- 
with is an abiue of the process of the Court, and, 
therefore, cannot be considered one in accordance with 
law. A defective application unless admitted by 
Court does not save limitation. 93 Ind. Cas. 369s 
A.I.R* 1926 All. 376. 


9 (a) (ill). Step-in-aid — Est^eotials — Infrctaoaa , 

application. 

Art. xSa (5)— Application closed due to in- 
ability of decree-holder to furnish particulars of 
interest due. 

Quaere. — Where an execution petition is closed by 
the decree- holder on request on the ground of his 
inability to furnish particulars of interest due, whether 
he can rely upon that application for the purpose of 
saving limitation in respect of subsequent appHcation 
for execution. A. I, R. 1939 Rang* 345*184 Ind. 
Cas. 760. 


— Art. 182 (5) — Application diamasged in deficit 
without determination as to its propriety. 

An application for execution, which has been 
rejected, is only ineffective for the purposes of saving 
limitation when the order of rcjectiin amouts to a 
finding that the applicatiou was not in accordance 
with law. An application which has been dismissed 
in default without any determination as to the 
propriety of the application, 15 effective for the pur- 
poses of saving limitation. A.I.R. 1935 Nag. 131=31 
N.L.R. 333=156 Ind. Gas. 114. 

Art. x8a (5) — Rejected application, whether 

eaves limitation*-* Tests. 

Whether an application for execution that has been 
rejected must be regarded as not having been made 
at all for purposes of Art. 182, depends upon the terms 
of the order of rejection. If this order amounts to a 
finding that the application was not in accordance 
with law, the application is ineffectual to stay the 
running of limitaLion; if aot, the Court must look to 
the application iuelf to see whether it is in accordance 
with law or not. A.I.R. 1931 Nag. 154*14 N.L. J. 
101=28 N.L.R. 7s=:34 Ind. Gas. 681 (F.B»). 


—Art. 182 (5)— Step-SB-aid— Rejection of appli* 
cation. 

A decree^holder made application for execution 
including in it two decrees against the same judgment- 
debtor. The application being defective in respect of 
one of them, il was rejected without notice to 
judgment-debtor. Within three years of this, he filed 
another application with regard to the other decree, 
but more than three years of tlie date of the decree: 

Held, that no question of res judicata could arise 
from the order on the prior application as it was not 
inter partes and merely the rejection of 

application by the Court. Further, the application 
was one which would save limitation as regards this 
decree, as it was one in accordance with law and 
hence as a new start for limitation arose from the 
order rejecting that application, the subsequent 
applicatiou for execution was not time-barred. A.I.R. 
1936 All. 467**(I936) A L.J. 57i — *936 A.W.R. 527= 
163 Ind. Gas. 841. 

—Art, 182 (5)* 

An application in substantial compliance with the 
law 'will save limitation whether admitted, rejected, 
returned or allowed to be amended. A.I.R. 1934 Fat, 
1289=149 Ind. Cas. 102. 

■ Art. 182 (5). 

The fact that the application for execution is with- 
■drawn or struck off at the -request of the decree-holder 
does not prevent it from giving rise to a new starting 
point for the period of liniilaiion. A.I.R. 1933 Rang. 
87 = 142 Ind. Cas. 435. 

— — Art, 182 (5) — Application retarned under snis- 
apprebension regarding joriadiction. 

Where a Court retains jurisdiction to execute a 
decree, the mere fact that an application for execution 
properly made to t*’at Court is returned by it under a 
<nit-apprehension will not prevent the application from 
being tantamount to an application to take a step.in- 
aid of execution, ir Pat. 5i3=t3 P.L.T. 623=A.I.R. 
1932 Pat. 286=139 Ind. C^. 843. 


Art. 182 (5) — Step-in-aid— ‘Dismissal of applica- 
tion for dcfanlt. 

Where a decree-holder’s previous application for 
execution was dismissed for default, and even if he 
states that it was Bled merely with the intention of 
saving limitation and not with the intention of securing 
execution such application will extend time. 1930 
ALJ. i 463 = A.I.R. 1930 All. 814. 

— —Art. 182 (5). 

Execution application hied after limitation — ^Warrant 
of arrest ordered — Costs not deposited— Subsequent 
application for execution though Bled within time from 
prior one is not within time, Brst application being 
infructuous. 22 Bom. 83, Foil. 114 Ind. Cas. 674= 
6 Rang. 566=A.I.R. 1928 Rang. 317. 

Art. 182 (5)— Execution application represen- 
ted in time but dismissed on ground of too great 
delay — Application is step-in-aid. 

Where the decree-holder upon his presenting an 
execution application was asked to explain how ^ the 
application was not time-barred, which he e:^|alned 
accordingly and re-pregented the application in time 
but somehow the application was dismissed on the 
ground that Ae delay in re-presentation was too great: 

Held, that the application was a step-in-aid, 1915 
M.W.N 865, 12 L.W. 1207 and 2 L-W. 540, Foil- 88 
Ind. Cas. 88=21 M.L.W. 54i=A.I.R. 1925 Mad. 
714. 

Art. 182 (5) — ^Application la accordance witft 

law — Subseqncnt default — C,P. Code, O. 2i,R»a2, 

A valid application in accordance with law cannot 
be invalidated by any subsequent act or dafault of the 
decree-holder, such as tae non-payment of process fees. 
An application under O. 21, R. 22 for_ execution of a 
decree with 2 prayer for substitution of the legAi 
repricntativcs oftfic deceased judgment- debtor is a 
step -in 'aid though it is eventually dismissed for 
payment of process feet. 31 CUX 389=55 Cas* 
231* 
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•—Aft. xSa ( 5 ) — Step-^n'tUd-^la&actnonB applica* 
tloD, 

An inforcoal application, though infructuout to carry 
on the proceedings in execution, may still operate to 
keep the deeree alive. (1914) M.VV.N. 373=15 M.L.T. 
S37«»23 Ind. Cas. 99. 


An application for execution rejected under O. 21, 
R. !7 (2), of the C.P. Code on the ground that it did 
not specify correctly the particulars required to he 
specihed therein by R. ii of that order, is not an 
application in accordance with law or a Btep>in*aid of 
execution. 44 Ind. Cas. 220 (Cal.). 


—Art, 18a (5)— Step.iii*«id— Applicatioik with- 

drawn* 

An application for the execution of a decree was 
nvithdrawo as the judgmenUdebtor objected that tbe 
decree had been transferred to the decrce*bolder's 
benamidar and re- transferred to the decree holder; 

Held, that the application was a step-in-aid of 
Gceeution and saved limitation, 15 G.WJ4. 71=8 Ind. 
Cas. 833. 

* 

—•" A rt. iBn (5) — Application In accordance with 
la %r— Defective application — Rejection. 

An application for execution of a decree does not 
cease to be *‘in accordance with law" though it is 
rejected as not being on durable paper. Such a 
relation does not nullify tbe act of applying itself 
3 &LR. 171=4 Ind. Cas. 1154. 

— ■ Art. 18a (5), (Art. X79)~Stcp-in*ald of eseen- 
lion — Witbdm%v^ of former application, if ia. 

Where the decrec>holder applied for execution of a 
decree and withdrew the application on the objection (rf* 
the judgment-debtors that the decree has been trans- 
ferrm to a third person who bad re-tiansferrcd at to 
the decree-holder and therefore the execution 
could not proceed:— Held, that the application was a 
step-in-aid of execution and saved limitation. 15 
7ia>8 Ind. Cas, 633. 


—Art. 183 (s) — Step-in-aid — Defective applica- 
tion— G.P.Gode, O. SI, R. 17— Rejection. 

Limitation under Art. 162 of the Limitation Act is 
not saved by an application for execution of the decree, 
when the application for execution of the decree is 
rejected under O. 21, R. 17, Sub rule (1). 21 C.W.N. 
835“37 Ind. Gas. 916. 

9 (a) (iv). Step-la-aid — Etacntiala — Peodaacy 
of exeention application. 

—Art. 182 (5) — Application, if ahoold be la 
pending proceeding. 

It is not necessary for the purpose of saving limita- 
tion under Art. 182 (5) that an application taken as a 
Etep-in-aid of execution should be made in a pending 
execution application. (1945) i M*LJ> 47=I.L>R. 
(1945) Mad. 468 = 58 M.L.W. 35^1945 M.W.N. 80= 
A.lJt. 1945 Mad. 139 (F.R). 

Ovcrrultng^A.I.R. 1942 Mad. 5=300 Ind. Cas. 67^ 
■ —Art. i8a (5). 

There is nothing in Art. iSs (5) which contemplates 
the pendancy of an execution application when an 
application to take some step-in-aid of execution of tbe 
decree or order is made. A.I.R. 1944 Nag. 80=1943 
N.L.J, 49g=l.L.R. (1943) Nag. 734=312 Ind.Cas. 592. 


—Art. i8a (9)— Rejected appUcatioa for ad- 
jonnuneat to prove acrvice of aodco— Civil Pro* 
oadore Cc»tU (Act XIV of 188a), S. 048. 

An application for adjournment to enable the decree 
bolder to adduce evidence of service of notice under 
S, 348, C.P. C., is an application made in order to 
obtain from tbe Court an order in the furtherance of 
tbe execution of tbe decree. Such an application even 
though it is refused, is a stcp>4iHaid of cxecutioii. 14 
av^. 486-5 laA Gas. 147. 




"—Art. iSa (5)— AppUcadoa for vxecotloB 
iacCed tvTODgly, as not being in accordance with 
law— No appMl preferred— Application cannot 
anvo UmltatlM. 


Though an order of 1 ejection was a wrong one 
nevertheless the Munsif had jurisdiction to decide that 
the application was not according to law* and that the 
^rplicut not hav^ appealed the order %vas final and 
oou d not be questioned in subsequent execution pro- 
eeediogs and therefore the applicauon can be of no 
avail to save limitation for further application: 


Hold, further that the fact that the order of t] 
Munsif was passed against the decree-holder vvilho 
any notice having been issued to tbe judgmenudebt 
was immaicrial. 7t intLCts. 473=8 NXJ. 91-AJJ 
1983 Nh* *86. — a 


—Art. 18a (3)- Wtap in aid Datoedva application 
"- H an canspUaya with raqniraBUnta of O. ai. 
II Md 17 (a), O. P. rxiti r^iial -*-*T8t- 

48-P. Y. D,-74r 


—Art. x8a (5)— ExecnClon application, if occea- 
aary. 

Tltere can be astep>in-aid of execution writhout any 
application for execution having ever beu made at 
ail. A.I.R. 1938 Lah. 326—178 Ind. Cas. 202. 

Art. x8a (5) — Pending proceadlng • 

The Legislature intended that tbe last part of the 
para. (5) of Art. 182 should provide something which 
may, in some cases, be different from the first part and 
provide a different dale and therefore, there need not 
be a pending application for execution for a step-tn-aid. 
A.I.R. 1938 All. 2 io=(i 938) A.L.J 117-1938 A.WJl. / 
115-LUR. (1938) All. 34*— 175 Ind. Gas. 136. 

—Art. 18* (5) "Pendency of exeention lippUcn- 
tion— Whether Deceaaary. 

An application to take a step-in>aid of execution is 
compeieat even if (here is no pending application for 
execution. 36 Bom. LJL 510—A.LR. 1934 Bom. 866= 
151 lad. Gas. 767. 

— — Art. x8a (3)— 8lc^la>nld may be taken even 
when no execution ptoceeding ni tbe inatanoe of 
the dec r ewhotd er la pending. 

It is not necesiary that an application to take sMoe 
step-in-aid of execution must be made during tbe 
p^en^ of an application by that particular decree* 
nolder in accordance with taw to the proper Court for 
execution of the decree; such an application can be 
made when do execution proceeding at the instance of 
the decf e e* h oldef who ma^ It is pending in Court, 


^539 iliviiTAtiON ACt—Art. 

Tbe word*, “where ibe applicatioD next hereinafter 
mentioned ha* been made” in Cl. 5 , An. 182 apply 
both to an application for execution and an application 
to take some step-in-aid of execution and both the 
applications are meuiioaed independently of each other 
in the clause, with the result tliat each U sufficient to 
save limitation and the second kind of application is 
not dependent on the first. Any action taken by a 
decree-holder to realize the money decreed in his 
favour whether such an action if taken in a pending 
application for execution or otherwise is a itep-in*aid 
o< execution. A.l.R. 1922 Mad. 247 , Foil, m Ind. 
Cas. 259asA.I.R. 1928 Lab. 7 . 

Art. 182 ( 5 ). 

An application, in Older to be a s'ep-in-aid of execu- 
tion need not be made in a pending execution applica- 
tion. Ayling, J., in A.l.R. 1922 Mad. 79 , Diss. from. 
99 Ind. Cas. 677 = 50 Mad. 403 = 25 M.I..W. 61 = 1927 
M.W.N. 8=38 M.L.T. I 56 s:A. 1 .R. 1927 M^. 288=52 
M.L.J, I. 

—Art. 182 ( 5 ). 

Application to summon witnesses to resist judgment 
debtor’s otgection is a ttep-in-akl. 

In order that an application by tbe decree-holder 
should serve as a step-in-aid, it is not necessary that 
it should be made in a pending execution application. 
A.l.R. 1922 All 432 ; 22 C.W.N. 1027 and A.I R. 1927 
Mad. 288 , Foil. 103 lod.Cas. 7 i 2 =:A-I.R. 1927 Lah. 
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—Art. 182 (5j— Step-in-aid — Execution not 
pending. 

An application in fartheraoace of an execution 
to be taken by the Court saves limitation though 
an execution proceeding is not then pending. 
WJicre a compromise decree in a mortgage suit 
provided payment by instalments (on default of 
payment of one instalment, tbe whole amount be- 
coming due) and on such default being made, the 
decree-holder applied for leave to execute the 
decree or in the alternative for an absolute order 
directing the sale of the mortgaged property. Held, 
that this application amounted tft a step-in-aid- 
39 ind* Cas. 101 (PaL) 

-—Art. 182(5)— Step-in-aid— Execution applica- 
tion rejected. 

Per Thiruvenkatachariar, J. — Apart from a few 
exceptions, an application to take a step-in-aid of 
execution necessarily presupposes a pending appli- 
cation for execution and no application for execu- 
tion of a decree can be held to be pending if the 
application is not admitted, be rejected on the 
ground of non-compliance with the requirements of 
R. 11. 112 Ind. Cas. 36=27 M.L.W. 475=A.I.R. 
1928 Mad. 440. But see A.l.R. 1945 Mad. 139 (F.B.), 
supra. 

—Art, 182 (5)— Applications when execution 
not pending. 

Any application which, if successful, would 
facilitate execution or prevent an obstacle being 
raised to the execution of a decree, whether an 
application for execution is pending or not cannot 
on that ground be treated as a *stcpnn-at<l of exe- 
ggtifio’. 17 Cal- 268, P 9 I.I. 


(5) — 9. Step-io-aid. 

t 

In some cases the Courts in theif.anxiety to pre- 
vent decree-holders being deprived of the fruits 
of their decree by the "technical plea of limitation 
have stretched the article to such a point, that it 
has become difficult for the most exprienced lawyer 
(to say nothing ©f layman) to say when many 
decrees will become time-barred. In matters like 
limitation certainty is the first desideratum. An 
application made at a time, when no execution peti- 
tion is pending cannot be a step-in-aid of execution. 
A man cannot be Said tp take some step-in-aid pf a 
petition which has not been initiated. 

Similarly an application by both parties and the 
presentation of a plaint with respect to another 
property of tbe judgment-debtor cannot be treated 
as ‘steps-in-aid of executioo'. 70 Ind. Cas. 324=45 
Mad. 466=1922 M.W.N. 113 = 15 M.L.W. 348=32 
M.L.T. 27=A.I.R. 1922 Mad- 79=42 M.L.J, 303. 
Eut See A.l.R. 1945 Mad, 139 (F.B.) supra. 


9 (b). Cl. (5)— Step-in-ahS— Application by 
assignee or transferee of decree. 

Arts. 182 (5) — Application by assignee of 

decree to Court passing decree for transfer of 
decree to another Court for execution— Step- 
in-aid. 

A Court hearing an application by an assignee of 
a decree under 0.21, K. 16, C- P. Code, is an 
executing Court. An application made to the 
Court which passed the decree by the assignee in 
time for transfer of the decree for execution to 
another Court is one in accordance with law and is 
a step-in-aid of execution within the meaning of 
Art. 182 (5), Limitation Act. I.L.R. (1946) Bom* 
977=A.i.R. 1947 Bom- 113=48 Bom. L.R. 583. 

—Art. 182 (S)— Application by assignee under 
O. 21, R. 16. 

An application by an assignee of a decree under 
0. 21, R. 16, Civil P.C. must be regarded as a step- 
in-aid of execution within the meaning of Art. 

Cl. (5). A.l.R. 1938 Bom.309=40Boto. L.R-411S 
176 ind. Cas. 152. 

Art. IS2 (5). 

Application by transferee to be brought on record 
is step-iQ-aid even if no execution application it 
then pending. A.l.R. 1938 Nag. 191 =:1.L.R. (1939) 
Nag. 367=174 Ind. C:as. 243- 

—Art. 1S2 (5)— Application by transferee of 
decree by operation of law. 

In case of transfer of decree by ©^ration of law 
from one manager of a joint Hindn family to 
another manager, an execution application by the 
transferee is one jn accordance with law and is 
effective for purposes of saving limitation. 1938 
A.W.R. 160=A.I.R. 1938 All. 256=(1938j Ai.J. 
308=LL.R. (1938) All. 425=175 Ind. Cas. 590. 

—Art. 182 (5)— Assignee's application to get 
bis name substitute<^, whether an application to 
take a step-in-aid. 

An application by a transferee to get his nwe 
substitaied is DQtiVi-applic^iQO inf execatiDO, bqt 


/ 

f 
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it n aa appli^tion asking the -Court to take a 
ttep*in*aid of execution* 

Where an application is made, in effect, merely 
to get rid of the clog which clogs the transferee’s 
freedom of action in executing lus decree, he must 
be regarded as asking the Court to take a step 
la aiding him to execute the decree* A*1*R. 1933 
Rang* 55=144 Ind. Cas* 310* 

—Art* 182 (5). 

Court's recogniiing assignment of decree and 
allowing assignee to execute gives fresh start of 
limitation— C.P. Code, 0.21, R. 16. A.I.R* 1921 
P.C.23and A.I.R. 1925 All. 117, Foil.; 118 Ind. 
Cas. 775=52 Mad. 590 = 29 M*L.W. 203=1929 
M.W.N.78=A.I.R. 1929 Mad. 252=56 M L.J. 555. 

Art. 182 (5). 

Joint application by decree*holder and assignee 
of decree<holder under unregistered assignment 
for proclamation and holding sale is a step'in 
aid— Assignee can avail of such application after 
2M registered. A.I.R- 1927 Mad* 

—Art. 182 (5l.. - 

An application by assignee decree*bolder to the 
transferee Court praying for return of records to 
the parent Court for further ' conducting the 
proceedings, i.e., for his recognition as assignee, 
IS a stcp'in.aid. 92 Ind. Cas. 770=A.1.R* 1926 
Mad. 431=50 M.L^). 116* 


— Art. 18a (5) — Step-io-aJd — Assigoce — 
Mukhicar. 

An application for execution of a decree by the 
asiigi.ec ul the decree which was dismiss* d on the 
ground Uiai Uic assignee did not produce the deed ol 
as.'ignfoetit and an application for execution made by a 
mukbtar who did not proJucc the mokhtarnatna 
which v\as consequently dismissed are both step-in-aid of 
execution so as to save limitation. 34 Bom. GSzii 
Bom. L.R. ia8i«»4 Ind. Cas. 382. 


* Art. 182 (5) — St«p«ln>ald — Application by 
transferee. 

Held, that an application made by the transferee of a 
decree asking that his name might be subsitiuted on 
the record for that of the original decrcc*holdcr, and a 
further application asking for time to serve one of the 
judgment^dcblors, wohse address was not then known, 
with notice of the application for substitution were Loth 
applications made to the proper court to take some 
■tep-in-aid of execution within (be meaning of Art. 179. 
1907 A.WJ4. 74=4 A.L.J. 184=29 A. 301. 


—Art. 182 (5) — Step.ln-aid of execntlon— 
Application by the txatuferee dccte^holder to b« 
recognized as snch. .. 

When a court received an application by the 
transferee decree* bolder for re-cognition as transferee 
and ordered (he same without returning it 00 the 
ground that it was not in accordance with S. 232, 
C.P.C. and there was no appeal from the order: 


Art. 182 (5). 

An appUcatioR by the transferee of a decree to 
substitute bis name for that of the decree-bolder 
is a step-in-aid of execution. 29 All- 3Ul, Foil. 
88 Ind. Cas* 112=Aa*R. 1925 Nag. 362. 

Art. 182 (5). 

Assignee’s application for snbstiution is •tep.in- 
aid. 29 All. 3U1 ; A.l R. 1923 Oudb 9, Foil. 74 Ind. 
Cas. 40=A.1.K. 1924 Oudh 172. ^ 

Art. 182 (5). 

Application for recognising assignment of 
decree and for execution is a step-in-aid. 12 
M.L.J. s48. Foil. 80 Ind. Cas. 103=19 M.L.W. 
650=1924 M.W.N. 527=47 Mad. 641i=A.l.R. 1924 
Mad. 673=47 M.L.J. 4. 


•Art. 182 (S)— Step-in-aid— Who mast apply 
— Tranalcree of decree. 

4 

Transferee from a decree-holder applied for 
oxecntion within time, in the meantime the heirs 
of the decree-holder sn4d the transferee and 
got the decree changed in their name. The 
transferee again applied for execution within 3 
jMrs of bis last application but it was dismissed. 
Tim heirs of the decree-holder applied lor 
axeentioQ after three years from the decree but 
within 3 years from the transferees' application. 
Beld, that the tranifcrccs* applications were 
"10 accordance with law" and therefore the 
application by the heirs was not barred. 43 Mad. 
424=^0) M.W.N. 39503 $ U4.J. 27|o57 ind. 


' Held, (bat the application was an application In 
accordance with law and that a subccquent application 
for execution within 3 years from the date of the original 
application was not barred. Obiter.— An application 
by the transferceee-decretvhjlder for the mere re-cognition 
by court as transferee is a step-in-aid of execulioii. 
(1907) i8 M.L.J. 24=31 M. 234=4 M.L.T. 72. 


Art. t8a, (5^— Civil Procedare Godct 8. ain^ 
AppUmCoIi lo' accordance with law* 

A person who becomes entitled under a decree to 
realize the amount due under another decree is a 
transferee under S. 232, C.P.G., and is the only person 
who could have applied for execution of the latter 
decree. Such application is one in accordance with 
law, though the transferee is subicquenily held to have 
no tide and the application has Uie legal eOcct of saving 
the bar and enures in favour of all persons eauiJed to 
execute the decree. (190a) la MXj. 348. 

Art. 18a, (5). 

An application by the assignee of a decree merely to 
be brought on the record without asking for execution 
is not an application in accordance with law. 39 Rom. 

LA. 54o=A. 1.R. 1937 Horn. 365=I.L.R. (1937) Born. 
691 = 170 Lnd. Oas.877. 


'Art. rdM, (5). 

An application made In (he form of an executioa 
applicaikw ashing for the assignee to be brought on the 
record and not making any other prayer k not an 
applicatioo lor execution made in accordaM with law 
3^ 19 HKade 6 m 139 lsid.Qw. 807 . 
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— Art. 182, (5)— Application under O. ai, R. i6* 
Civil P.C. 

An application for transfer of decree for execution and 
an application undfr O. 21. R. j6. Civil P.C., are not 
steps-iii-aid of rxeemion. A.l.R. 1934 Pat. 662 = 1 B.R. 
*74 (0 = 152 Ind. Cas. 987. 

—Art. 282, (5) — Application by transCeree of 
decree to be brought on record without prayer 
for execution. 

An application by the transferee of a decree to be 
brought on the record without a prayer for execution of 
the decree is not an application for execution of the 
decree, that is to say, an application setting the Court 
m motion that the decree be executed in any manner 
set out in the last column of the prescribed form and 
will not save a subsequent application form lunitation. 

Nor ij such an application one made in accordance 
with law to take a step*m*aid of execution. A.l.R* 
1933 Sind 341=27 S.L.R. SI4«“I47 Ind. Cas. 470. 

Art iSa (5) — St€p*iD*ald — Aaslgnea of deoreo* 

An application for executinn by an assignee decree* 
holder whose assignment is founa to be iin^id is not a 
st^m>ud. 6 L.W. 19=39 Id< 1. Cas. 950. 

—Art. 18a (5)— 9 tep*li>«ald— A|^>UoatioD by oral 
aasigaee. 

An applicaiicD of an oral assignee of a decree is not 
;jd application to take a step-in.aid of execution in 
accordance %vitb law. t6 Ind. Cas. 807 (Mad.) 

Art. i8a (5)— Step-in-aid— Oral assignee of 

decree— AppUcatioD for execution — IMsmiraal of-^ 
If can enlarge time. 

Dismissal of an application for execution of a deoee 
by an oral assignee cannot have the efihet of extend^ 
time even if the assignment is obtained in writing 
alter the expiry of time. (1911) 2 M.WJ'l. 559=*® 
MX.T. 532=13 Ind. Cas. 78. 

Art. 182 (5)— Civil Procedure Code, & * 3 *— 

Execution of decree — Limitatloit. 

Held, that an application for execution made by a 
person who claimed to be a transferee of the decree, but 
whose application under S. 232 of the Code of Civil 
Procedure, to be notiecd as such transfers had 
rejected was not an application which coilld save limita- 
tion within the meaning of Art. 179 (O.A.;. 1907 
AW.N. 39=4 A.L. J. 137=29 A. 295- 

Art. 182 (5)— Deed void ab initio— Limitation 

is not stopped. 

The darkhasts filed by the assignee are in-efipcctive 
to prevent limitation running only if the assignment was 
void ab initio. If the effect of the decree is merely w 
cancel the assignment as from the date of the suit, it 
prevents running of limitadon. A,I.R. 194* Bom. fij** 

42 Bom. L.R. »057«*93 In<*- Cas. 79, 

9 (c), d. (5) — Step in.aid —Application for final 

ot personal decree or for preparation of decroo. 

^Art. 182 (5)— “Step-in-aid*’— Application by 

mortgagee for final decree. 

An application by a mor^gee for a final decree is 
pot a stcp.iii-aid of execution witbip the meaning o> 
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Art. 182 (5), Limitation Act. 49 Boro. L.R. 864* 
A.l.R. 19^ Bom. 185. 

Art. 182 (s)— Step.in-aid — Application to snake 

decree final after compromioe decree passed in 
mortgage suit. 

An application by »be decree-holder for a final decree 
after a compromise decree has be«n passed in a mortg^e 
suit, cannot be called a step-in-aid of execution. Tbe 
application must be regard^ as a proceeding in the 
suit itself though entirely superfluous because the relief 
claimed had already been got. The quesdon of bsna 
fides is irrelevant. The matter has to be judged 
objectively as to whether the applicadon in question 
was or was not a step-in-aid of execution. If tnere is 
an executable decree that decree has to be executed by 
a proper application and the application must be in aid 
of that execution; if there is no decree in existence, then 
the application is not one for execution of the decree and 
must, therefore, be regarded as an applicadon in the 
suit. From whichever point of view ^e matter is looked 
at, the application in question does not serve as a itep-in. 
aid of execuUon. I.L.R. (1947) Nag. 683=A.1.R. 
1948 Nag. 308=1947 N.L J. 502. 

— Art. s8a (5)— Payment of deficit c«art*fe« to 
enable drawi^ op of de cre e AppUcatioo for 
final decree. 

A step*m«aid implies a decree in existence— Order 
that decree not to be drawn up imtil deficit court>fee js 
paid— Payment of deficit court-fee is not a step*la-aid 
—Nor is the application for preparation of ^e final 
decree, by any means, a stcp-in-aid of cxecuiton. 23 
P.L.T. 2oa=A.I.R. 1942 Pat. 410-8 B.R. 631=21 Pat. 
366= 199 Ind. Cas. 818. 

—Art. i8a (5)— Deccree-bolder forgetting that 
final decree has already been pasecd applying 
■gnin for final decree. 

Where a decree-holder forgeU that a final decree bad 
already been passed and applies again for final decree 
under O. 34, Rr. 4 and 5, Ovil P.C., the appUcaUon is 
not a ftep-in-aid of execution as it is not one made m 
aid of the execution of the decree but something else 
quite independent of it. A.l.R. >939 466=43 

d.W.N. 800=70 C.L.J. 320=183 Ind. Cas. 473. 

Art. 18a (5»— Preliminary decree in mortgage 

suit made final— Applicadon within limitation for 
final decree and sale of property— Applicadon 
rejected — Exeendon applicadon oat of dme— 
Previona application, held was not stcp-ln-aid— 
S. 14 (a)> held did not help decree- holder. 

A preliminary decree in a mortgage suit was made 
final on April 16, 1929. The decrco-bolder put in an 
application under O. 34, R- 5> Ci''*! P.C., on Felwua^ 
23, 1932, for final decree and sale of the mortgagm 
property but it was rejected on May 19, 1932, as w 
final decree had already been passed. The decr^h oldg 
put in an application for execution of the final 
on the same date. In this application, he had lUted 
that he was prevented from applying for executxrro « 
February 23, 1932, because of a wrong f* ^ 

Ablmad. In tbe entry in register by the Ahimi^ 
the word “final’’ was not inserted before "decree but 
otherwise it was correct in all respects; 

Hold, that there could not be a step-in-aid of excra- 
lion until execution had become possible by the 
of a final decree. The step which the dccree-holto 
cootemplated by his application of February 23, 1991 
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Wfts a itcp to further bis suit and could not be regarded 
as a itei^m*aid of execution. 

Held, alio that the proceeding of February 33, 1933, 
was in a Court which did not suffer from any defect of 
jurisdiction or other cause ejuadem generla. Nor could 
It be said that an application for a final decree was for 
the same relief as an application to execute a final decree. 
Section 14 (3), Lim. Act, therefore did not help the 
dcciee.holder in any way. A.I.R. 1938 Lab. ii7=I.L.R« 
(1937) Lah. Gytmys Ind. Cas. 84^ 

Revening— AI.R. 1937 Lab. 404=39 P.L.R* 68o»- 
173 Ind. C^. 185. 

Art. x8a (5). 

Preliminary decree awarding coits— Final decree lUent 
—Application to recover amount made more than three 
yean after preliminary decree is barred — Application 
for final decree b not a ttep>in«aid. 1936 M.W.N. 545. 

— ' Art. 183 (5)— AppUcations far final decree Iss 
mortgage anit if atcpa-la^aJd. 

Tn 1904 a decree was patted in a mortgage suit* 
Within three yean an application for order for tale of 
property was made, but was dumitsed. Within three 
years of the latter application, similar application was 
made but was dismiiied as no final decree was mane 
as required by the new C. P. Code. Within three 
years an application for final decree wu made which 
was dismissed for non-payment of process fees. A similar 
application for final decree was inade in time but wtr 
withdrawn: 

Held, that the applicatioru for final decree were 
itepi-in-aid of execution because they were accepted by 
the Court as being within time though really out of 
time, such acceptance gives a fresh start for limitation. 

Per Shafa, J- — An adjudication by Court that a 
certain application is in time cannot be re-considered 
when a question that it is out of lime is raised at a 
later stage of execution proceedings. fi3 Ind. Gas. 844** 
46 Bom. 369*33 Bom.L.R. 1013* A. I. R. 1933 Bom. 

ltd. 

Ait. 18a (5). 

Decree drawn up as mortgage decree for part of 
claim against X and Y and as money decree for balance 
acalnst X— Application for final decree as to former 
will save time as to Utter also. 63 Ind. Cas. 358*44 
AIL 166*19 A.U.J. 962=A.I.R. 1922 All. 366. 

—Ait. x8a (5)— foatalmeat dacre*— Applleatloii 
Co dacrea final may ba • a tap* In. aid. 

A decree was payable by yearly iaitalmenti the first 
of which was payable on the 31st March, 1914. On 
failure to pay any one instalment in time the decree 
allowed sale of the mortgage property or a sufficient 
portion thereof to recover me amoont of ibe instalment 
overdue. The creditors sought to make tfie decree 
final on default instead of applying for sale. On the 30th 
October! 1919 the creditors appli^ to make the decree 
final as regards the Instaltncat due on 31SC March, 
1917. The application was rejected: 

iMd, that an application to make a decree fifisl may 
In one caae be ooiusdered as a stn>io-aid although 11 
may in other caaea be not so and that the appUcatloa 
OB sotb October. 1919 was a step4a>aid s^iicn started 
a new period oTUmitatioo running. 79 Oas. 407 
mKlJL 1934 Beaa. 71* 


kfia (5) — 9* Step-ln-aicL 

—Art. 18a (5)— Application for personal decree 
where ic was oimeceeaaury. 

In a suit for sale on a mortgage a decree was passed 
by consent which was in effect a combination of a 
decree under S. 88 of the Transfer of Property Act, 
1862, and a decree under S. 90 of the Act. The decree- 
holders applied for a decre® under S. 90. Held, that 
such application was sufficiently an applicatkn for 
execution or to take a step-in-aid of execution to save 
limitation within the meaning of Art. 179- (>&o7) 
A.W.N. 89—4 A.LJ. 40. 

Art. i8j (5)— Application In parliiion salt for 

preparation of formal decree-sbeet on stasnped 
paper anppUcd by decree-holder. 

The test for deciding whether a certain application is 
a step-in-iud is whether the granting of the application 
would aid execution. An applicaticn in a partition 
suit for preparation of a foimal decrec-shfct on 
stamped papier supplied by the decree- holder is, thcie- 
fore, a step-in-aid of execution for purposes < f Art. 182, 
Lim. Act. A.l.R. 1940 Lab. 337*192 Ind. Cas. 93. 

—Art. 183 (5) — Suit for partition compromised 
— Decree under O. 33, R. 3, Civil P. C.— Comps o- 
mise contemplating preparation of final decree 
— AppUcatloik for preparation of final decree 
diasiUsscd— Application, bcld step-in-aid. 

The parlies to a suit for partition entered into a 
compromise which provided that a decree would be 
passed in favour of the plaintiff far partition and 
the amount of mesne profits would be determined at 
the time of passing of the final decree. A decs re was 
passed upon such compromire under O. 23, R. 3, 
Civil P. C. Subsequent to this, the decree-holder 
applied twice to the Court for pieparaiion of the final 
decree. The last application was dismissed by the 
Court on the ground that the decree passed was itself 
a final decree and it could be exetulcH. Upon this 
the decree-holder applied for exceuiion of the decree 
but this application was beyond lime fiom the 
pasting of the decree but within time from his appli. 
Cation for passing final decree: 

HeUf that the application made for passing of the 
final decree were step-in-aid of execution, for the 
decre^holder was asking the Court to make an order 
which was thought necessary before taking out actual 
execution of the decree. Morr’over, the rq>nty was 
also on the side of the decree-holder. As the conj- 
romite itself contemplated that a final decree would 
aye to be prepared, the decree-holders were not 
unjustified in applying for pieparaiir'n of the final 
decree in the fint instance. 19^9 O W.N. 319*14 
Luck. 45S=AJ.R. 1939 Oudh 155-18. Ind. Cas. 

113. 

« 

9 (d). CL (5}*~St«p-lB-aid — AppUcmilon for 

Icava to bid. 

——Art. l8g (jl^Appli catl on for leove to bid. 

Per Shmdl Lol, C. J. and Broadway, J —While an 
application by a decree-holder for leave to hid at 
an auction-tale does not ordinarily amount to an 
application ioviiing the Court to take a »*ep.in-aid 
of execution, the ctreumataneet under whirh it was 
made may slow that the granting of leave has 
actually aided or would have aided the exeruihn. 
If the decrec-bolder on whom the onus lies prosei 
•vdi dreuiutancea, tbe appUcaUon would amount to 
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a st^p-in-aM of execution. A.T.R, 1951 Lah. 81=31 
P.L R. 84 = Lah. 372 = 12 L. >53=131 Tnd. Ca«. 100 
(F.B.), 

—Art. 18a (5). 

Application under C. T Code. O. t2T. R. 75 coupled 
%viih request io set off purchase moaty against 
decretal amout is 5tep*in«aid. 

That is because the request to the Court to set olT 
Ih^ purchase money against the decretal amount is 
one for furthering tlie cxecufion of the dertce. 12 
C.W.N. Git, Foil, 123 Ind. Ca^. ')77 = S3 Mad. 390 = 
1930 M-W.N. 2o8=A.I.R. 1930 Mad. 588 = 58 M.i.. J. 

Art. 18a (51— Step-in-aid of execotion— Leave 

<0 Wd at sale— Prayer for amount bid to be set 
off againat decree. 

An application by a decrre-tiolder in which he not 
merely asked for leave 10 hid At the rale hut further 
prayed that tlie amount which he bid might Ic set 
offagaiiist the decretal amount due to him was a 
Jtcp-in.aid of execution within the meaning of Art. 
179. (1908) 12 C.W.N. C21. 

- — Art. 182 (5). 

Quaere. — Whether an application for m'-re leave »o 
Old at 'he auc'ion is a step-in-aid of execution wl'hin 
the meaning of Art. 182 (5), 123 Ind. Cas. 377=53 
Mad. 300=1930 M.VV.N. 2o8=A.I.R. 1930 Mad. 
588=58 M.L. J. 406. 

—Art. 182 fs). 

It it doubtful whether an application by a decree* 
holder for permission to bid at an auction sale 
amounts to slep.in-ald. 08 P.R. 1884, Doubted. 
113 Ind. Cas. 909 = 10 L.L.J. 505=A.I.R. 1929 Lab. 
57 * 

~ — Art. 182 (3) — Step.ia-aid — Application for 
leave to bid. 

An application was made by a decree-holder for 
leave to bid at an auction tale. The application 
which was granted by ihe Court, stated that when 
the properties would he put up for sale. »hc decree- 
holder will have to purchase for the decretal amount, 
if no other purchaicr offered any bid, and prayed for 
permiision in that behalf. Held, that application 
was not an application to the proper court to take a 
Slcp-in-aid of exr-cutton of decree. 13 A. 2«i; 22 A. 
309; 3i B. 331, dis. 9 C. 730J 23 C. 690, foil. 24 
C.L J. 4(32=37 lod. Cat. 7J8. 

Art. 182 fs) — Step-ia-nid — Application to bid 

at auction sale. * 

An application by the decree-holder to bid at an 
auction sale after the postponement of the sale for 
want of bidden it a siep.iu-aid of execution. 35 
P.W.R. 1912=62 PX.R. i9i2=(>o P.R. 1912=14 
lod. Ca«. 468. 

—Art. 182 (5^ — Step-io-ald of eaecntaon— 
Appllcatioa for leave to bid. 

Per RampinI, J. : — An application by the decree- 
holder for periiiissiOD io hid ai st sale hf*Id in cxccu* 
tion ofdeciee it not an application to the court to 
take, some itep-in-ajd of execution. 9 C. 730; 23 C. 
P90, fpllj 30 C. 761 (769) diupproveX Per 


Mookerjee, J.— It cannot rightly be aflBmjcd at an 
inflexible rule of law that the granting of leave to a 
decree- holder to bid at a sale in execution of a 
decree must in every case, or may not in any caic, 
amount to an aiding of the execution. When a decree 
holder relies upon a previout application to the court 
for leave to bid at a sale, as saving limitation, it ti 
not sufficient for him to show that such application 
was made, but he must further show that the cifcums- 
lances under which it was made were such that the 
grant of leave did in fact aid or would have aided 
the execution. (1905) sC.L-J. 240=10 C.W.N. 209. 

9 (o). d. (5) — Step-in-aid— Appllcatioa for 

poseeesion. 

Art. 182 fs)— Application by D. H. Rocelver 

for delivery of property. 

^ Per Wadsworth and Pataojall Saetri, JJ. 
(in order of reference.) - Since the application by 
one of the decree-holders for bis appoin'ment at a 
Rereivee to safcffua'd the properties for the purpose 
of the realisation of the decree therefrom in execution 
is a stcp-in-a'd of execution, a subsequent applicaii'^o 
by the tame decree-holder as Receiver for the delivery 
of those pr^'periirs to him must also he deemed to be 
a siep-in-aid of execiiiion. 58 ML-W. 25=(ip45) 

1 ML.J. 47=t9}5 M.VV.N. 8n = I.L.R. (1945) Mad. 
468=A.1.R. 1945 Mad, 139 (F.B.) 

— —Art. 18* (5) — Application for poteeeaion of 
property, whether etep-in aid of execution. 

An application for possession of proper'y or money 
realised by a decree-holder In execution it iiep-ln-aid 
of execution. A.I.R. 1943 Mad. lOO^SS M L.W. 857 
= ('943) ' m l. I- 9—1943 M.VV.N. 4=I.L.R. (1943) 
Mad. 322*206 lad. Cat. 375 (F.B.). 

— —Art. 182 (5). 

An application for delivery of possession by a 
decree-holder who hat purchased in Court auction it 
a tiep-in-aid of execuion, even though not made in 
the court of a pending execution. 38 M. L.W. 347 = 63 
M-L. J. 305 = A. 1 .R. 1933 Mad. 745 = (t933) M.W.N. 
970= 145 Ind. Cas. 397. 

^Art. 182 (5). 

An application for delivery of property by a decree- 
holder who has purchased the property in execution 
of hit own decree is a siep-in-aid of execution within 
the meaning of the expression. In Art. 182, C]. 5 
of the Limbaiion Act even though the application wat 
dismissed for non-payment of batta. <929 M.W.N. 
573=30 M.L.W. 683=57 M.L.J. 468. 

Art. 18a (5). 

Application under C. P. Code, O. 21, R. 95, by 
decree- holder purchasing property in execution of hit 
Own decree it a siep.in-aid. 99 Ind. Cat. 677 
Mad. 403 = 25 M.L.VV. 61 = 1927 M.W.N. 8=38 
M.L.T. i56=A.i-R. 1927 Mad. 288=52 M.L.J. 1. 

— — Art. 182 (5) — Step-ia-aid — Appllcatioa fov 
delivery of poasessloa. 

Per Newbould, J.— -(Cnmlag, J. Coatrm.)— An 
application by a decree-holder to be put in potiettion 
of the property purchased by him is a ttep-io-aid. 
Per Cuasiag, J.— All steps in execution of a decree 
which enn save limitation muit be taken by the 
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dccrec-holder a« decrre.holder and not at auction- 

pureh^er. Q3 C.W*N. 9^6=30 *35*®'54 

Cat. 839. 

Art. 18a (5) — Step-In-aM — Application for 

delivery of poasesaion — C P.C.| O. aij R. 95’ 

Application by decree-holder under O. ai, R-’SSp 
C.P. Code, ii Rtep-io-aid of execution and lavet hmtta- 
t'on for subicquent appUcationt to execute the decree. 

41 All. 479=17 A.L. J. 496=50 Cat. 143. 

Art. i8a (5) — Step-la-ald — Application for 

delivery of possession. 

An apfiUcation by a decree-bolder purebater for 
delivery of pofsei$von it a ttcp-in aid of execution 
within the meaning of Art- i8a to at to give a freih 
itartin(t point of limitation. *7 O. C. 7®9» roll. 
13 C.W.N. 694=1 Ind. Cas. 430. 


Art. 18a (5) — Step-ln.aid — ApplUatloa for 

delivery of possession — Whether step in-ald of 
exeeotlon— Whether decree satisfied till possos- 
sion delivered. 

Per Stanley, C J. and Kno*, J.— A lale of property 
u not complete and a decree cannot be said to h« 
(atit^fitd or executed till poMCiston it delivered^ <0 deli- 
very of poisetiion it a ttep-in-aid of execution. Per 
Banerji, Alkman and Grffin. JJ.— Upon the tale 
of the judgment debtor’s property, the decree is fully 
taii'fird and the queition of delivering potscfsion U 
wholly immaterial to the deerrr and does not afftet it 
many way. 31 All. 8a=6 A.L.J. 71 = > lad- Gas. 416. 

Art. i8t (5)— AppHcarion for possession by 

deoree-holder— Porchaser — Step-in-aid of execn- 
tion. 

A got a decree on aoth October, 1893, and on jgth 
October, 1894, he applied for execution and brought 
under a court sale tome laud of the judgment.debtor. 
On 13th March, 1896, be applied for delivery of the 
land, but delivery was not made in respect of sraeof 
them. On 6th March, 1806. he applied for further 
execution of the decree. H*ld, that the exeoit'on was 
Incomplete so long as he did not get poiiession, and 
the application of 13th March was one to take a step, 
in-aid of execution. (1900) 24 M. 185. 


~->Art. 18a (5). 

An application for delivery of possession by the 
dccree-holderauction-purcbaier Is not a step-u^d of 

execution, it p»l. 5i3“A. I. R. 193® P®*- 286—13 
P.L.T. 623=139 Ind. Cas. 843. 


purchaser and as auction.purchairr alone that he can 
proceed to make an applica'ion, if nrccK^ary. und r 
O 21 R.Q-i. and therefore the applicauon under 
0.21', R. 9^ by an auction purchaser to 
possestion is not a proceeding in execution and not a 
itep-in-aid of execution even when such application is 
made by the decrce-hoMrr, who is alio the auction- 
purchaser. 3t All. t82 (r.B.l, Foil; 19 All. 477 and 
All. 479. Cons, and Not foil. 115 
50 AU. 670=26 A.L. J. 498=A.I.R. 1928 All. 368. 

Art. x8a (5). 

Neither an application for confirmation of sale nor 
an application by a decree-holder to be put in pos«ei- 
sion of the property is an application to take some 
step.in-aid of execution. 72 Tnd. Cas. 0^8= t Pat. 
LR. 6=2 Pat. 249=1923 P.H.C.C. 300 — 5 P.L.T. 30 
107a Pat* 22 . 


Art. i8t (5! — Stop-in-ald — AppUcatloo for 

delivery of posseosion. 

Oriaero:— WTieiher an application for delivery of 
poss«B8ion is an application to the proper court to 
take a step-io-aid of execution within the meaning of 
Art. 179. (1009) It C. L. J. 357“ t4 C. W. N. 433— 
5 Ind. Cas. 89. 


9 (f). a. {5)-SUp.iii-old— 

Applicatiaa for oabsdtntioo of legal 
repr— e n t adves . 

■-»— Art. tSa (5) — Step-ln-ald — AppUcattoa to 
decretal Coart by leg^ representative of deceas- 
ed decree-holder to be broagbt on record. 

A prayer to have the name of a legal representative 
or assignee entered in place of the decree-holder is 
implied in an application under O. 21, R. 16, C. P. 
Code, for execution of a decree by such legal represen- 
tative or assignee, and when the legal representative 
or assignee makes an application to the decretal Court 
to have bis name substituted for the decree-holder and 
to have intimation sent to the transferee Court, as a 
preliminary to and to enable him to make an execution 
application to transferee Court, it cannot be said 
that such an application is in eontravention of the law, 
much less can it be said to be not an application 
asking Use Court to take a step-in-aid of execution. 
The step of substituting the legal representative of the 
deceased judgment-creditor is a step which must be 
treated as in accordance with (he spirit as well as the 
letter of the law. I.L.R. (1947) Kar. ai6=A.I R. 1948 
Sind 110. 


Art. s8a (5)— C.P.Code, O. mt, R. 95— Appll^ 

tiott ovdeTi hy •actloa*parchAMr who io alao 
dccrao-holder for recovery of pooa««alon, I* not 
• procoedlag In esecatloa and in aot a atep-la- 
aid of rxeeatloo- 

Broadly speaking, the fact that the decree-holder 
and aucuon-purchaser are one smd the srae person can 
have no bearing on the rights and liabilities attaching 
to a deerce-holder as such, and the rights and Uabili- 
ties attaching, to an auction-purchaser as such. In a 
ease, therefore, where the decree-holder is himMlf an 
auction-purebaser and (he sale has been confirmed and 
a sale-certificate granted, the decree-holder must be 
taken to have received from himself, as auction- 
piuchaser, the sgk price* and it is as aucritm- 


Art. i8a (3)— Application by legal representa- 
tive of de c r e e- bolder for sobsUtntion. 

An application for substitution by the legal represen- 
tative of the deceas'd decree- holder, while it would not 
amount to an institution of a frcib execution and while 
it is not itself an application for (xecution ii neverth^ 
less a stq>-in-aid of execution. It is not correct to say 
that an application for substitution is not ineffective as I 
a step-in-aid of execution unless aceempat icd by an 
actual application under O. ai, R. 16 for the execution 
of a decree. The two applications, ne^ not be simul- 
taneous or form part of the same application. Wbrn a 
decree has been transferred for exccuiion from one 
Court to another, it b not correct to say that that 
9PpUcg(ioQ losev its force and docs 001 become an 
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application for execution until a farther application for 
execution is made in the Court to which the application 
has been transferred. *943 N.L J* 499=A-I-R. 1944 
Nag, 8 o=I.L R- (1943) Nag. 734=212 Ind. Ga*. 592. 

—Art. 182 C5). 

Decree-holder dying after*pauing of decree on Sep- 
tember 9, 1926 — Petiiiou by his nephew on October t.s» 
1928, for execution* praying that he and widow of his 
uncle be brought on record and decree be executed for 
their joint benefit — Widow not only denying nephew’s 
right but praying that ^he alonc be brought on record 
as sole representative of decree-holder and decree should 
be executed for her sole benefit — Petition dismissed on 
April 15, 1929 —Subsequent application by widow for 
execution on December 23, 1931 — Previous petition, 
hf'ld could be deemed in law at that of widow and 
subsequent application was in time. (1938) M.W.N. 
I9 i=(i 938) M.LJ. 135 = 47 L.W. 693=AI.R. 1938 
Mad. 323= 178 Ind. C^. 749. 

''—Art. 182 (s)'~Aa applicntlon for aabatltatioB 
of names in execution proceedings is a stcp-in-aid. 

An application for substitution of names in place of 
the original decree-holder and for continuation of 
execution proceedings gives warning to the judgment- 
debtors that the decree- holder died and that his heirs- 
in law desire subtequcnily to take proceedings in 
execution and is therefore a step-in-aid of execution. 
29 All. 30t and 31 Mad- 234. Appl. 109 Ind.Cai. 412 = 
50 All. 621 = 26 A.L-J- 4i7=A.I.R- 1928 All. 299. 


— — Art. 182 (5) — Stcp-in-a!d — Applications by 
some legal representatives on their own behalf whether 
saves limitation. 

An application though not purporting to be on be- 
half of the other legal representatives saves limita- 
tion fur execution by some of the decree-holder’s legal 
leprcsentativei. 18 M.L.T. 5i7=(i9i6j t M.W.N. 112 
= 3( Ind. Gas. 853. 

——Art. 18a ^5) — Step.ln-ald — Application of legal 
representative of deceased decree bolder. 

An application by the legal representative of a 
decearr^d decree holder to have his name substituted is 
a strp-in-aid of execution, 6 P.L.R. 1910=125 P.W.R. 
1910=6 lod- Gas. 490. 

Art. 18a, (5)— Step-in-atd of exeeotlon — 

Application to be recogoised as the representative 
of decree-holder — C.P.G.. S. 23^ 

An application by «he legal representative of a decree- 
holder for an order recognizing hijn •• the d^rw- 
bolder is not prohibited by *he Civil Procedure Code, 
and consequently such an applic^ion u a itcp-in-aid of 
execution within the meaning of Cl. 4> Art. 179. (i9®7) 
17 M-LJ. 475* 

Art. 182 (5)-AppHcotlon by assignee for 

bHnging heirs of Judgment-debtor on record and 
for execution, whether saves Umitaaon. 

Where a decree- holder has put In an execution 
application on the basis of an oral assignment of the 
decree from another decree-holder in the same suit and 
also for bringing the legal representatives of the judg- 
ment- debtor on record, the Court has not to consider 
firstly whether the execution application is valid or 
not. The Court should firstly consider whether the 
^tter part for the legal rrpresenuUves to be 
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brought on record amounts to a step- in-aid of execution 
and if that is according to Jaw, the prayer for cxecutioa 
does not matter. 

Article 182* Lim- Act seems to be framed precisely in 
order to admit a case where the decree-holder has put 
in an application in accordance with law to the proper 
Court to bring on legal rcprescotativcs, as a step-in-aid 
of execution. 34 L.W. 231 = 61 M.L.J. 541=54 M.Ssa 
=A.I.R. 1932 Mad. 19=134 Ind. Cas. 59. 

■ -—Art. 182 (5) — Application to anbatitnte legal 
represeatativea of judgment-debtor is a stcp-in- 
aid. 

A step of substituting the legal representative of the 
deceased judgment-debtor taken by an application is 
a step which must be treated as one in accordance 
with the spirit as well as the letter of the law, for it 
must ultimately assist in the realization of the decr^ 
and facilitate the actual execution of the decree when it 
it taken out. It is therefore a step-in-aid of execution 
within Art. 182. 2 C.L.J. 544, FoU. 103 Ind. Cas. 279 
=A.I.R. 1927 Nag. 308. 

Art. iSa (5) — Stcp-la-nid— Representation. 

Application to bring judgment debtor’s bein 
on record is a step-in-aid — Such application will save 
limitation as against all legal representatives, 3 All. 
517 and A-I.R. i92*v Pat. 551, Foil. 103 Ind. Cas. 244 
=A.I.R. 1927 All. €98. 


Art. 18a (5). 

An application for substitution of heirs of a 
deceased judgment-debtor is a step-in-ald of exccuuoo. 
79 lDd.Cas.880-11 O.L.J. €o 4=A.I.R. 1925 Oudh 

77. 


_ -Art. 182 (sWStep-tn-ald— Application Co bring 
on record legal representative. 

An application for execution praying for the legal 
representative of the Judgment-debtor to be brought on 
the record U sufficient to give a freih starting point for 
Umiwtion even if it contains errors in the matter of 

relief. 14 M.L.T. 53o-a6 M.L.J. 83 = (i 9 i 4 ) M.WJ>I. 

ic7a2i Ind. Cas. 78a. 


^Art. 182 (5) — Step-ia-ald— Application under 

S.368, C.P.a— C.P C., Ss. 232,366. 

There is nothing in S. 232, C.P-C., to prohibit a 
a transfer! ee decree- holder ft cm applying for and 
obtaining an order under S. 368, C P C., to Bring in the 
represtntatives of a defendant; and an applicaticn for 
the purpose i.-« a step-in-aid ofexccuiion withm the 
meaning of Cl. 4- Art. 179- (»9o6) i? M-UJ- 435’“3o 
M. 541 = 3 M.L.T. 2t. 


9 (g). Cl. (5)-<t«p-l»-ald— Application for time. 

Art. 182 (5)— Application for thne to pot l0 

petitioo for substituted service, whether step-in- 
mid- 

An application for execution wa* filed on October 14, 
1920. Notice not having been effected, fresh noUce was 
ordered for December 16, 1920. This was returned on 
the ground that the judgment-debtor had gone to 
another place. The Pleader asked for time (o apply for 
substituted service but the Court ordered frob notice 
for January 17, 1921. As batta was not paid, the peUUoo 
W|ti dhfnisfed on this ground on Deccnibcr 23, 1920; 
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Held, that the application for time to put in a 
netitiou for lubitituted icrvicc was uot, in the circum- 
£^ce», an application to take any itep-m-aid of 

execution. (i933) M.W.N. 352=38 

M.LJ. 271 »A.1.R. 1933 673= *45 lQ<i- Cas- 933- 


—Art. 18a (5)— Application for extension of time 
to file Inventory under O. 2ifR-*2» CJ. Code, la 
a atep'ln-aid. 

The judgment creditor obtained a decree on 4th 
April, 191B, against the deceased father ofthe rei^n- 
dent who was a member of a joint Hindu family. The 
sons were brought upon the record in the darkbast. 
On 7th November, 192a, the Court ordered notices to 
issue and on 17th November, the notices were issued 
returnable on 23rd January, 1923. On 23rd January, 
1923, the appellant gave an application to meet the 
objections of two of the sow who had re/ used to accept 
service on the ground that their names were not pro- 
perly described in the notice. On the f.ame day the 
judgment creditor applied for further time to put in 
the list of movables which he had been ordered by the 
Court to put io under O. 21, R. 12, C.P. Code. That 
application was rejected and the darkhast was dismissed. 
Tne notices ordered on the application of that date 
were never issued. On 2and January, 1926, the 
judgment creditor filed the present darkhast. 

Held, that an inventory was not neceisary and that 
the darkhast wa* a step-in.aid of execution and so was 
the application of 23rd January, 1923. *22 Ind. Cas. 

856«31 Bom.L.R. i29i=A.I.R. 1930 Bom. 65. 


—Art. i8a (5) — Amount payable to defendant as 
condition for delivery of posBesslon— AppHca- 
clon lor extension of time. 

An application for extension of time to pay the 
amount ascertained as compensation which was made 
a condition for the delivery of possession to the plainufT 
is not a strp.jn.aid within the meaning of Art. 182. 
1930 M.W.N. 979=59 M L-J. 579=A.I.R. 1930 
Mad. 995* 


Application for adjoumracni for obtairung an m- 
cumbrance certificate and filing a draft proclamation is 
a siep-in-aid of execution. 33 Ind. Cai. 79 (Mad). 


—Art. i8a (5) — Step-ln-nld— Application for time 
—Production of encumBmnee certificate. 

An application by the decree.bolder for an adjourn- 
ment to enable him to produce an cncumbr^re 
certificate in respect of attached property ts made in 
furtherance of execution proceedings and is asiep.in-aid 
of execution within Art. 182 (5). 27 Cal. 285,di»cnted 
from. 38 Mad. 695=1 L.W. 27t = (i9«4) M W.N. 363 
»fl6 M.L.T. 423 =i 5M.L.T. 305-23 ind. Cai. 533- 


^Art. 18a (5). 

Request for extension of time for filing necessary 
papers is not a step-in.aid. A.I.R. 1922 Mad. 79i Toll* 
98 Ind. Cas. i63«=24 M.L.W. 498=A.I.R. 1926 Mad. 
1197=51 M.L.J. 489. 


—Art. 182 (5)— Application for tlmo for citing 
svitnessacs Is not a step-ln-aid of oxccutlon. 

In an execution matter, a claim was put in by a 
judgment-debtor which was registered under S. 47, 
C. P. Code. On 28th April, 1917. the decree-holder 
applied for time to file written statement in answer to 
the claim and to cite witnesses : but as a matter of fact 
did not prosecute the petition thereafter: 

Held, the application of 28th April, did not consti- 
tute a step-in-aid of execution. Although an application 
to the Court to issue summons or do some other act 
necessary for proceeding with the execution case or for 
removing a bar to the execution proceedings would be 
step-in-aid of execution, sm application for time to cite 
witnesses irrespective of whether the decree-holder does 
BO or not, IB not a step-in-aid of execution. The 
question whether an application is or is not a step-in-aid 
of execution, must depend upon the circumstances of 
each cate. 76 Ind. Cas. 455=27 C.W.N. 503= 37 C.L. J. 
29a»A.I.R. 1923 Cal. 572. 


* 8 a{ 5 ). 

Decree-holder’s application to refute judgment- 
debtor’s objections and for extension of time aresteps- 

in.aid. 

The decree-holder (bough not right in asking 
the Court to appoint a local cominisnoner m such an 
aDplicatinn, cannot beiaid to be acting not bona ^e. 
40 All. 668; A.I.R. 1925 •*59; A. I.R. *928 Pal. 

6ia, FolL U9 lad. Cas. 228= 11 L. L.J. 503»'A.I.R. 
1929 Lab. 335* 

Alt. 18 a ( 5 )— miog of encambraaca cettlficate 
— Appllcatloa fox axtcaaloo of time. 

An application to amount to a stepwin-aid of ext- 
cudon ^bin the meaning of Art. i8a,Cl. (s), should 
be one »« k in g the Court to take some step in furtherance 
of the execution of the diecree. 38 Mad. 695, Not folL 

An appUcalloo by the decree-holder for extension of 
tine to file an encumbrance certificate cannot be said 
to be a ste»-iii.aid of execution. 106 Ind. Cat. 648* 

s6 M.L.W. 725=1927 bLW.N. 79a=A.XJL 1928 Mad. 
143=59 M. L. J. 768* 

^Art. i8e fieap i n-aU — AppUcatlan fee 


—Art. 1 8a (5). 

An application made by both the parties to the Court 
to postpone the application in the Darkhast, with a 
view to a compromise being arrived at between the 
parties it not a step-iiuaid of execution. $8 Mad. 695, 
Foil. 73 Ind. Cas. 1011 = 25 Bom, L, R. 490— A,I.R. 
1923 Bom. 461. 

Art. 18a fg). 

Decree providing both for redemption talc 
Application for extension of time by mortgagor is a 
•tep.in.ajd. 

A step is a step-in-aid of execution if It aids the 
decree-holder in some portion of the execution. 70 
Ind. Cai. 333=>45 Mad. 202=30 M.L.T. 252—1921 
M.W.N. S9t*A.I.IL 1922 Mad. 247=41 M.L.J. 374. 

— ~Art. x8a (5). 

An application made by the decree-holder for time, 
to enable him to obtain Information regarding the 
defendaDl*s share in certain property, which was 
attached, is Btep.|D-aid of execution. 60 In^ Gas. oifi 
=93 Bom. X«|L to7«AJ4L ipai fiom. 99. 
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UMITATION ACT~Art. 

—Art. (5)**— Step^la^aid — AppUcatios for 

time* 

Application bv^ docn*e- holder, during cx'^cution 
proceedingf for time to agrertain the address of judeinrnt 
-debtor a ^trp.lD•aid of eitecution. Tnd. Cat 

073 (\n.). 

— — Art* i8a '5 ~Step*in aid — Application for 
time. 

A boon fide application by decree-holder pray- 
ing for extension of lime* for ascertaining the where- 
abouts of bl^ iudgmrnt-deht^rf 11 a step-in*aid and 
saves limitation* 38 All. 690=^ 14 A.L. J. C9o=:35 Ind. 
Cas. 693. 

—Art* x8a (5) — Step-in«aid — Application for 
time* 

An application made by a decree.holder praying for 
cxlenaion of time wuhin which he was to produce as 
extract from the Collccioi’s reedrd to be filed with a 
pending Darkhast fi r ex<cution amounts 10 stcp*in*aid 
of cxecudon. 37 Bom. 317=14 Bom. L.R* 1^04=17 
Tnd. Cas* 969. 


(5) — 9. Step-itt-aia. t35§ 

excused. 56 L.W. 393=sA.I.R. 1943 Mad, 650=(i943j 
2 M-LJ. 112=1043 M.W.N. 430 = 1 . L.R. (1944) Mad. 
266=212 Ind. Cas. 619. 

Art. 182 fs) — Application for execation retnraf 

ed for amendmeat, when can save limitation. 

Where an application for execution is returned for 
complying with certain requirements and is not repre- 
sented wiibin a reasonable time even if none was Bxed 
by the Court, it can be of nO avail to save limitation. 
A.I.R. 1940 Mad. 28i={i93ql M.W.N. 624=(i939) 2 
M.L.J. 469=49 L.W. ‘7^=169 Ind. Gas. 185. 

——Art, 182 (5)— Failnro to represent exeendon 
petition retamed for rectification, whetber 
extends limitation. 

It is not permissible for a decree-holder to extend the 
period of limitation by simply failing to re-present an 
execution petition returned for rectification. The 
proper way to deal with such a petition as that is to 
treat it as not having come into existence at all. A.I.R. 
1939 Mad. 4 a 9 =(‘ 939 ) 1 M.L.J. 87=49 L. W. 173- 
(1Q39) M.W.N. 426=185 Ind. Cas. 41a. 


^Art. 182 (5)— Step-ln-aid — Application for 

time — Copies of Judgment. 

A petition for time made by a drcree-holder after 
presenting a petition for execution for procuring copies 
of the decree and judgment is a step-in-aid of execution, 
36 Bom. 638 = 14 Bom. L.R. 765= 17 Ind. Cas. 30. 

■ ■■ -Art. 1&2 (5)— Step-in-aid *— Application for 
dme. 

An application for time to produce evidence to prove 
service of notice under C. P. C. (1882), S. 248 is a 
step-in-aid within the meaning of Art. 179, Limitation 
Act» 1879, though it is refused. 14 C.W.N, 486=5 
Ind. Cas. 147. 

■ — Art. 162 (5I— Step-in-aid — Application for 
time. 

An application for time is not a step-in-aid_ of 
execution and does not prevent subsequent applications 
fVom being barred. 27 C. 289 ; 3 C. L. J- 240, FolL 
(1908) 8C.L.J. 193=35 Cal. 1060. 

9 (h). Cl. (5) — Step-in-aid — 

Application returned for amendment. 

"—.Art. 182 (5)— Returned appUcailon— No re- 
preseotatlon— Effect. 

An application for execution which is rchimcd by 
the Court but never represented thereafter should be 
treated as if it had newer been presented at all. 1948 
M.W.N. 779=A.I.R. 1949 Mad. 383=61 L-W. 760= 
(1948) 2 M.L.J. 488. 

I Art. 182 (5)— Application returned for amend- 
ment— Application not represented writhln time 
limited. 

An annexed petition returned for amendment, i. e.« 
for furnishing the proper stamp paper in the case of a 
partition decree, but not represented^ has no legal 
existence imtil it is represented, and if it is represented 
after the time limited, it does not acquire .the staUu 
of a petition calling for on}^ wlw the delay is 


Art. 182(5). 

An execution application returned for amendment 
but not represcnied in time may yet give a fresh starting 
point for limitation. R. 17(2) is merely an enabling 
one. 4 L. W. 103, Foil; 5 Cal. 594 (F.B.) 112 

Ind. Cas. 36*27 M. L,W. 475=A.1.R. 1928 Mad. 

440. 

^Art. 18a (5). 

per Thlmvenhatacharlar, J.— When an application 
for execution of the decree is returned for amendramt 
on the ground that it does not comply with the 
requiremeSti of R. 11, Q. 2*..btit ihe app!i«uon is not 
amended and represented to the Court wjthm (he time 
fixed by it, the question whether it was in accordance 
with law will depend upon whether the defects were 
material or only trivial and such as could not miilesd 
cither the Court or the judgment-debtor. Amere non- 
compliance with the order of the Court dircclmg 
amendment cannot have the effect of making the 
application to be not In accordance with law. 112 
Ind. Cas. 36=27 M.L.W. 475=A.I.R. 1928 Mad. 
440. 

Art. 182 (5) — AppUcatloo retuned for 

umendmcnt and not re-filed. 

If an application for execution returned for amend- 
meot and not re-filed within the time allowed by the 
Court under O. 21, R. i 7 , C. P. Code, is in subitanual 
compliance with the provisions of the Code, being 
defective merely in omitting immaterial particular?, it 
should be taken as an application in accordance with 
law within the meaning of Art. ’82(5) of the Limitation 
Act. 25 Cal. 594 (F.B.) and A.I.R. 1924 Pab 'OU. 
98 Ind. Cas. 166=53 Cal. 664=30 aW.N. 9 * 8=45 
aL.J. 86=A.I.R. 1926 Cal. io 77 * 

Art. 182 (5)^ApplIcatIoB coisforxnlBg with 

O. 21, Rr. XI to 14 but rotur^d for some other 
reason is not invalid. 

Order 21, Rr. 11 to 14 give the partictilars which the 
law requires to be stated in an application for execution. 
If the application Confonni with tbotc rule? and « 
presented upon a properly lumped paper it tqnst Dc 
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WkCTi to have been properly pre*cnted in accordance 
with law. If not, the Court i* empowered e.iher 
to reject the application or to allow the defect to be 
remedied within the time to be fixed by it. If tnay 
therefore be inferred from this that where the application 
U returned on the ground that the requirements of the 
rule have not been complied with and is not amended 
within the time fixed, it cannot be regarded as having 
been preicnifd in accordance v/iib law ; but u isno* 
where itated, that where the application conforroi 
^vi^h the preicribcd requirements and *• returned for 
jomc other rcaions thall not he deemed to have wen 
preientcd in accordance wiih law. 23 Cal. 217, Not 
foU. 74lnd. Cas. 174*2 Pa*- 8^59=4 P L-T. 5*3- 

1923 P.H.C.C. 229=1 Pat. L.R. (Civ.) 453=A.1 .k. 

1924 Pat. 23. 

Art. i8a (5). 

Application for execution defective— Defect ord^ed 
to be amended— Default in making amendment— Dis- 
missal of application for such default — Application 
cannot be held 10 have been made at all. In such 
case the question of the triviality of the defect in ihe 
applicaiion does not arise at all. 63 Ind. Cas. 971 = i7 
N.L.R. I79“4N.L.J. 71=A.I.R. 1921 Nag. 2ft. 


Art. 18a (5)— Step.{B>ald — Ameodmeat of 

application — Amendment. 

If a decree-holder files a defective application and is 
ordeied lo amend it, he cannot profit from the amend- 
ment as being a siep-in-aid of execution. In ihe abience 
of an application by the dccre< •holder moving the Court 
to issue an order direciing attachment the original 
application for execution does not amount to a step-m- 
aid of execution. 167 P.R. 19*9*54 lod. Cas. 935* 


An application for execution of a morfg.ige decree 
for sale, wr-'-ngly returned for want of a certifirate 
under S. 238, C P C., (1892), although not represented 
is a step-in-aM of execution within the meaning of 


iBafs)— Step-lB-ald—Dofective appUcailon 

—Not represented. 

An execution application returned for correction of 
defects not essential to its validity, though not represen- 
ted after correeciion is a slcp-in-aid of execution and 
b valid for purpores of S. 48. 26 Mad. ®3 Cal. 
217- 21 Mad. 68; 6 Mad. 250, Foil. 26 Ind. Cas. 413. 
(Madl. 


—Art. 182 (5)— Application retnmed for amend- 
ment — Re-pregentation beyond limitation — No 
prayer to excuse delay— Limitation, if saved. 

WTicn an excution petition is returned for amendment, 
it has no judicial existence pending its re-pt cseniation. 
If it is re-prtsented within time dul> amended, the date 
of iJic original presentation will be the date of the 
execution application and the same position would 
result if it is re-presenicd late and accompanied by an 
application to execute delay and the delay is excused. 
But if the returned petition is wiihheld for an inordina- 
tely long period and re- presented without anv appli- 
cation to excuse delay merely in the hope of saving 
limitation for a frc'h application, it cannot be deemed 
to be a pending application, and any order _ upon it 
pasted subsequently cannot avail to save limitation for 
the firesb execution petition presented contemporane- 
ouslv. A.I.R. 1940 Mad. 215 = 50 M.L.W. 793 *(* 939 ) 
M.W.N. I2 o 6 -(i 939) a M.L.J. C64-189 Ind. Cas. 
622. 


t 


^Art. 18a (5I — Step.ln.ald — Defective cxccotlon 

applicatloo returned for amendment. 

An execution petition returuned for amendment not 

represented »avci limi»aiion. 4 io3=»(»9‘Ol* 

M.W.N. 152=3* M.L.J. 561 = 35 lod- CauUje, 


Art. iSa fs)— Step In-ald— Defective appllca- 

iloo— Retons for amendment— No repreaeolation. 

An exerutioo petition which has been returned by a 

Court for amendment but not represented, is a itep-m- 

aid. 6 Mad. 250; 32 Ind. Cas. 691, Foil, a L W. 
1207=32 Ind. Cas. 8t6. 

^Art. 182 (5I— Step-lo-ald— DefeeUvo appllcn- 

tiMS— Not repreeenud. 

Ap^ication for execution returoed for amenc^ent but 
not reprearnted is a step-in-aid to save limitation. 
(1915) M.VV.N. 865=32 Ind. Cas. 691. 

—Art. aSa (5)— gtep-lo-nld— Defeellvo appllca- 
Uoa— Failora to repreacat ea appllcailoo returaod 
for amaadaMot -Sttp-la-ald. 

Art. i6a ot^ rrquirea that there ibould be an 
appUmiioa. The fact that the applicatioa tvaa returned 
for amendment and it waa not repreaented, would not 
a^t limiuUoB. a6 M.L. J. 494*2 L.W. 540=29 Ind. 
Cas. 16. 


Art. 182 Cs)* (179)— Step-In-aid — C.P.C., O. at, 

Rr. 12, 14, 17 — Application for execution returned for 
amendment of fotmal defect — Application amended but 
not refiled within time allowed or regisiered. 

Where an application for execution of a decree made 
in proper form under S. 235 of the Civil procedure 
Code (1882) was returned by the court for supplying 
within 10 davs the necessary extracts from the Collector’s 
register, under S. 238, regarding certain shares of a 
revenue paying mouzah and a correct valuation of this 
and other properties sought to be attached, but the 
application was not refiled till long after the expiration 
of to days and some da>a after the period of limitation 
expired and the decree-holder along with the applica- 
tion filed a petition explaining the delay and it was 
registered: 

Held, that the previous application which was 
returned was a step taken in aid of execution such as 
would save the amended application from being barred 
by limitation. That the deciee-holdcr’s application to 
the Collector for the extracts from the Collector's register 
was itself a step>in-aid of execution wiih>n the proper 
•cope of S. 245 of the Code of Civil Procedure. (1910) 
14 C.W.N. 481=5 Ind. Cas. 579. 

* 

—Art. 182 (5) — Defcctlv* appUcntloB— Defect not 
•erlooe— Defect cared by leave of Court— Date 
of orlgloal filing la date on which esehutlon maat 
be held to be taken. 


One of the previous applications for execution was 
— =-An. i8a (5)— Step-ln-ald— Defectlea appllca- filed on the 24ihJuoe, 1920 a date within 3 years of 
lien— Nom»proe e nt a iloa ssf ap p Ucatlon for Moentiop the next previous application. The requl/emeots of 
nftor rainrn m defecdTe. O. 9t* Rr. 11 to 24 had not been compUtd with. The 
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LIMITATION ACT— Art. 

Court did not reject the application but returned the 
application for the def<-< t to be remedied under R. 17 
within a certain time fixed by the Court, The time 
fixed war 15 days and the defect was remedied on 4th 
July, iguo; 

Held, there wai no necessity for the rettim of the 
appli-ation and the Court ought to have kept the 
application. The time fixed for the curing of the 
defect may be excluded by the Court under S. 148 of 
the C P. Code. As the Court after the defect was 
cured started proceedings iu sale it must be presumed 
that the Court extended the time under the authority 
vested in it under S. 148. Under these circumstances, 
the application of 34th June, igso was a legal one and 
not defective and must be taken to be the one on which 
the execution proceedings were taken by the Court, 
Hence the date of filing the application must be taken 
Co be 24th June, 1920 and not 14th July 1930, 86Ind. 
Cas. 491 = 12 O.L.J. 109=2 O.W.N. 70«s28 O.C. 38a 
“ A.I.R. 1925 Oudh 399. 

Art. 18a (5). 

Under O- ai, R. 17, Civil P.C., when the execution 
petition ts re-presented with the necessary amendment, 
it is deemed 'o be a valid presentation on the date of 
the original presentation itself. (1935) M.W.N. 1300= 
69M L.J. ao8=59 M. 303—43 L. W. 40—A.I.R. 
1936 Mad. 91 — 161 Ind. Cas. 93. 


182 (5) — 9. Step-ia-aid. 1380 

application within 3 yean of the order of return was 
held to be within time in the terms of Art. 182 tsh 
1936 M.W.N, 547. ^ 

—Art. tSa (5) — Application ordered to t>e r«tnr< 
tied for amendment bat remainiog upon record 

Tlie number of the niits given in the execution 
application beiag wrong the Court pasKd an order 
that the application should be returned for amendment. 
The application was never taken back but remained 
upon the record: 

^ Held, that the application was step-in>aid ofexccu* 
tion sufficient to keep the decree alive. 88 Ind. Cas. 
266—37 P.L.R. 393=A.I.R. 1925 Lah. 535. 


9 (i). Ca. (5) — Step.iii>aid — ^Attachment of decree. 

“ — ^Art. 18a Cs) Stcp.!n-nld — Attachment of 
decree— If step-ln-aid of exeention of attached 
decree. 

An attachment of a decree by a creditor of the 
holder of the attached decree, is not a stcp*in-aid of 
execution as far as the holder of the attached decree is 
concerned. I.L.R. (1949! Bom. 634=51 Bom. L.R 608 
— A.I.R. 1949 Bom. 379. 


—Art. i8a fs) — Amendment relatea back to 
date of pregentatioo— Attachment of Immovable 

property — No description or specification of interest. 

Where an application for execution of a decree by 
attachment was made within the period of limitation, 
but it omitted to give any description of the property 
and the judgment^ebtor’s interest , therein, and the 
court having registered the application returned it to 
the decree- holder for amendment, and the amendment 
was made after the expiry of the period of liooitatioD: 

Held, that the amendment related back to the date 
of the application and the application was not tim^ 
barred. (1905) 2 A.L.J. 367. 

—Art. x8a (5) — Application for czecatlon — Ordor 
allowing amendment. 

Where an execution application is returned for amend- 
ment and subsequently represented witb the necesiasy 
amendments, the starting point for a lubJejquent appli- 
cation for execution is the date of the original present^ 
tion of the prior application and not the date on wbicn 
it was presented after amendment. An endorsement by 
the Court gianting time to enable an applicant to put 
his petition in the form prescribed by law and the 
amendment made in pertuance thereto ^ 
in-aid of execution within Art. 182 {5) Limita- 

tion Act, 10 L-W. 222=5® 1®*^ 

Art. 18a (5)— Step-in-old— Defeedvo oppUcodon 

— ReprMealatioflL 

The re-submilsion of an application after amend- 
ment as ordered by the CouA is not an application to 
take 8 step-in-md of execution under Art. 182, (Art. 
179 (4) 01 the Old Act.) 5 M-L.T. 224*4 Ind. Cat. 
«* 34 - 

—Art. 18* (5). 

Where an application in cxecutioD was msale and 
ordered to be returzied ^ cerpun reasons^ a freeh 


Art. 189 (5)— Attacbment of decree* 

The order of attachment of the original decree, 
instead of being a step-in-aid of the execution of such 
original decree ii really a request to stay the execution 
of the original decree. Instead of being a itep-ln-aid, 
it rather arrests the execution of the decree and does 
not save limitation. 60 C. 1357=A.IJI. 1934 Cal. 234 
— 149 Ind. Cas. 999- 


. —Art- 182 (5) — 8tcp-fa-ald^Dccre« attacbed la 
oxecotlon of decree* against holder la different 
Courts in favour of different persons — Exeentlea 
applications In latter Court to execute attached 
decree— If one or separate exeentions— Execution 
by attaching decree-holder — If saves time for 
•scentloa by another attaching decrcc-holder- 

Where a decree against a person passed bv one 
Court is attached auc''e8sively in execution of decrees 
of other different Courts against the bolder of that 
decree and executed by the attaching Court separately 
on transfer of the attached decree to them, the 
execution applications in those Courts must be consider- 
ed to be one proceeding and not different proceedings, 
because the applications are for the execution of one 
and the same decree though not in satisfaction of ^ 
decree of the decree-holder himself but in satisfact'on 
of the decree of his creditors against himself. The 
execution application of one creditor will ^ therefore 
operate as a step-io-aid and save limitation in respect 
of the execution application of another decree-holder 
taken out later. I. L. R. fi945) Kar. 445 “MS I«l. 
Cas. 472— A.I.R. 1946 Sina 10^ 

^Art. x8a (5). 

Attachment of decree — DiimisssJ of application for 
execution while application to execute attached decree 
is pending— Application to execute attached decree is 
a step-in-aid of execution of the original decree and 
the last application was not time-barred. i92t 

Lab. 705—132 Ind. Gas. 667. 
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Art. 18s (5^— Step-in-aid — AppUcarion for 

attached decree being eaecoted— C. P. Code, O.ai, 
R. 53(b). 

A decrce-boIdcT obtained hi» decree in the Munsif 
Courti on b^i application^ a decree in 

favour of the judgmcnt-deblor in the sub-judge s Q^rt 
was attached in eaccution. The dccrte-holdcr th« 
applied to the Sub^Judge under O. 21, R. 53 (h)> 
praying that that Court would execute its own decree 
and apply the sums realised at hrtt in discharge of 
bis decree obtained in the Muosif^s Court. Held, ^at 
the application in the Sub Judge's Court is a step taken 
in ^d of execution of the decree obtained in the 
Munsif’s Court within Aru 182 and that tlic applica- 
tion for the execution of the decree made %vithui 
yearr from that application was not barred* 8 Ind* 
Gai. 675 (Gal.). 


9 (J). CL (5)— 'Step.lii'&icl — Dr«%viiig of money 

fiom Court. 


S. aqs. C.P.C.. without fixing the amount duf to the 
several decree-holders, and then on a laU r date the 
decrecholders applied for an order to ^tljdraw the 
moneys lo which be was entitled upon such distribution: 

Held, that the order applied for was not m erely a 
ministerial order, but a judicial order to be pwscU 
after considering the claims of rival decree* nolacri* 
The application therefore was an applicaUon to t«e 
some step-in-aid of execution, within Art. *79, Cl. (4l- 
(1904) 8 C.W.N. 38a. 

Art. 18a (5)— Application by decree-hojdor to 

withdraw money depo*ited in Court for nia 
own benefit. 

Ad application by a decrec-hoWer to withdraw 
money depotited in Court for hit benefit cannot be held 
to be a Btep-in-aid of execution and doe* not ^ 

fresh startiQR point for limitation. A.I.R. igih Lah. 
678=40 P.L.R. 494-=I L R- (1938) Uh. 586= 178 lad. 
Cas. 995. 


i8j (5)— Order permitting decree- bolder 
to evitbdmw money awarded lo him upon rate- 
able diatribntlon U ministerial order— 'Application 
for withdrawal Is not otep-ln'-aid— Snbecquent 
execotioa pedtloo, held barred by Umltatioo. 

In execution of bis decree, a decree-holder realised 
the decretal amount in part after the aale of certain 
propeities. On February 28, 1936, the Court approved 
the •cbedule of rateable distribution and dumissed the 
execution case on part satiifaction. On March x8, 
1936, the decree-holder applied for the withdrawal of 
the amount lying in Court. SubKquent execution 
peudon was filed on March 18, 1939 and it was ur^ed 
00 behall of the judgMt-debtor that the appUcaUoO 
was ban^ by hmitatioo: 

Held, that the Court bad, on February 28, 1936, 
dcculcd the ouiticr odcc aficl for elli all thMi ww 
necessary for the dcerec-boldcr to do was to comply 
with the ministerial rule for allowing him to withdraw 
the money lying in CourU HU application on March 
18 1936, and the order passed thereon was purely 
material order and was not a judicial order in my 
sense of the vmrd. The subKquent applicauon being, 
therefore, prmented over three years from the ter^^ 
Uon of the eariier execution case wm ^barred by 
limiution. A. 1. R. i94» 4*8= 29 P. L. T. 792" 

7 B.R. 565=193 Jnd. Cas. 588- 

Art. i8a (5)— Step-in-nid of oBOCstioa — 

Rntcublo distribution of aala proceeds— AppU- 
cation to withdraw. 

An order permitting a decrec-bolder to withdraw 
moneys awarded to him upon rateable dUtribution 
amongst several decrec-bnldera of proceeds realised in 
execution is in nibstanoe as well as in form a m i n iste- 
rial order. The appitcation for withdrawal which the 
rules of the High Court require to be made to the 
i-hLrf minbterial officer of the court U not a step taken 
in aid of wdtbin the meaning of Art. 179, 

(O-A.) although it has finally to be acooimted for by 
the deparUnent. (i9t‘S) ** C.W,N. 28=3 C.L.J. 95. 

Art. i8o (5)— Order for raioahio dlatributfon 

...AppUmtlen to withdraw money to ba prorad 
doa npon each dietribntloo— Miulsleilel iwder 
G.P.a, t.et5. 

Where upon appUcatioo made by a decreo>boldm, 
ga ^^der tor rateable dtotribotioe was paned under 


Art. iSa (5) —Application for payment of 

money realised in execotioa. 

The payment of money after realitarien is a purely 
ministerial act when there i* 00 dispute a^ut it. 
Unless an application “advances or furthers” cx«u- 
tion, it cannot be held to be a step-in-aid of execution. 
An application, therefore, for the payment of money 
realised in execution docs not advance or further the 
execution and U not step-in-aid of execution under 
Art. 182, Lim.Actaod ^erefore, does not save time. 

A. I.R. 1938 Lab. 138=39 P. L-R* 1027=175 lod. 
Gas. 260- 

Art. t8a (5)— Drawing ont money firom Gonrt. 

The mere drawing out of money from the Court in 
the absence of any^ing to show that there tvas an 
application ^ther before or after is not a step-in-aid 
of execution. 38 L.W. 205=A.I.R. 1933 Mad. 597*= 
144 Ind. Gas. w. 

Art. tSa (5) — Appllcntion for payment oat of 

money In Conrt— When, is not scep-ln-ald. 

An application for payment out of money in Court 
by a decree-holder is a step-in-aid of execution if the 
money in Qourt was realised in execution of the decree. 
But wbm the amount of money is in Court to the 
cr^t of a suit and such amoimt has not been the 
proceeds of execution, an application for payment out 
cannot be said to be an execution application or an 
application in aid of execution. 2 Mad* 174; 16 Mad. 
452; §7 Mad. 165: 29 Bom. 3m, FeslL 87 Ind* Cas. 
989=A.IJL 1925 Mad. 703=48 M.L.J. 506. 

——Art* iSa ( 5 )— 8tep4n-nld— AppliesUoa to draw 
money from Goort* 

An application by the decree-holder to withdraw 
money deposited in Court is not a step-in-aid of 
^cution if the decree-holder is not oppoM by the 
judgment-debtor, though the original apaUcation for 
e x e cu tion has not been diiposed of. 143 P.W.R. 19062 
207 P.L.R. t90& FolL 80 P.W.R* i9iasiS5 P.Lr. 
igi9=i4 Ind. Cas. 335. 

—"Aft* tte ( 5 )— Stap-ln-old— 'Dopoolt la Goort. . 

A obtained a decree against B that B should pay 
Rs. ofiy to A and that A *110018 remove certain oiof 


of salt. The decree was passed in 1903. On Ac 25A 
Nov. 1905, B deposited Ks. 267 in Court for payment 
to A provided the lalur u- allowed to rtwove the bags 
of salt. On the i^ili iJiC. ic«,6, A applito for taking 
out R(. 267 dcposi'. din Cuurt lor him. Triis applica- 
tion was di'.allowed. Alter that, A took no steps 
until ! |ih July 190 ), wnen he aj.pitod for the attach- 
inenl oj money, liie ajjpucaiion of 14th December 
190b, was not an apoli-.ad 'i to take some scep-lo-aid 
of execution 01 the d>.citc; and consequently, the 
application of 141}! July was time-barred. 

8 A.L. J. 1 n: 12 Ind. Gas, 734. 

Art. 162 (5). 

In a ca.e where it i» aertM to pay the decretal 
amount in instalments, an ap.>licauon to withdraw 
the »nstalmcnw, deposited by die judgment-debtor, it 
astep-in-aid wiibin the meanitiit of Art. 182(5). 
A.I.R.. 1938 All. 2io = (i938) A.L.j. 117=1938 
A.W.R. M5 = I,L R. (1938) All. 342 = 175 Ind. Cas. 
ijh. 


A3«4. 

Art. x 82 (5), 179 , CL (4)— Step-ln-aid of 

execution— Decree for sale on mortgage— Application 
to take out money paid into Court by judgment-debtor 
— Transfer of property Act, b. 83. 

An application by a decrce-holdcr to have paid to 
him by the court money deposited in court by the 
judgment-debtor in part satisfaction of the decree is 
an application to Ac court to take a step-in-aid of 
execution withm the meaning of Art. 179 (4) (O, A.) 
and in Ais respect a decree for sale under S. 88 of 
the Transfer of Property Act, 1882, is on Ae tame 
fooling as a decree for money, igot A.W.N. 29. 

-—Art. 182 (5) — Step-in-aid — Deposit in Gonrt— 
Notice to J, D. 

Application by a mortgagor plalntifT depositing 
money and praying that notice might be sent to 
defen Jant requiring him to wiAdraw Ac money is a 
step-m-aid of execution. 14 O. C. 10=9 Ind. Gas. 

337. 
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Art- 182 (5) — Step-in-aid Application for 

payment oat of deposit. 

Ad application for payment out of money m court 
in execution is an application for a s*.ep*'n-aid of 
cx'-'.ution within Cl. 5 of Art. 182 of Limitation Ad. 
A Fortiori it is so where Ae deposit was made only 
ai security and au order of tiic Court is necessary to 
make it available for payment towards the decree 
amount. 35 M.L.J 575=24 M.LT. 483=8 L. W. 
5t0=(i9i8) M.W.N. 748=48 Ind. Cas. 226. 

Art. 182 ^5) — Step-in-nld — Application to 

wlAdraw deposit. 

An application by a decree-holder to realize money 

deposited in Ae court is a stcp-in-aid of execution and 

an application for execution wiAin 3 years Aereof is 

not barred. 18 O.G. 359=33 lad. Ca«. 557. 

• 

Art. 182 (5)— Step-in-aid — AppUcatioo for pay- 

naent ou$ or for delivery of possession. 

An application by a decree-holder for payment- to- 
him of money which has been paid mto court on his 
account in execution of bis decree and an. application 
to be put in pcMieswa of Ac property purchased by 
him in execution of hb decree are both iteps-u-aid of 
execution. 35 Bom. 452 = 13 Bom. T^R. 66isx> 
Ad. Cas. 987. 

—Arts. 183 (5), 178— Application by decre^ 
holder for payment of fund in Court— Money in 
deposit in coart — Old and gnrlaimed deposico— 
Intestate Act XXV of i8$6. 

An application by a judgment-credits payment 
of money already realized in execution for nim cannot 
be barred except under Act XXV of 1866. Where 
a fund standing to Ae credit of a suit was directed to 
be paid to some of the parlies m Ae suit: Held, 
that no bar of limitation attached to Aeir applica- 
tion for drawing out Ae same, alAougb made fifteen 
years after the order for payment. An application .by 
a judgmenf-creditor for payment of. a fund or money 
A court attaiAed would be a btep A aid* of execu- 
tion, withm Ae meaning of Mu 1 79 (4) if Ae money 
or fund .‘pf which, payment .u sought has not been 
realised A execution as the result of the attadmienU 
Such an' application wtkild be governed by Art. 17B. 

*0 0.\V;N. 334* ' 


— — Art. 182 (5) —Balance A J. D.’s favonr — 

Application that he may be sent for and paid. 

A, a decreo-bolder, applied on 4A November 1895 
for aiUcbment of his judgment^debtor’s money, which 
was wiA a certain Government department. He did 
not pray therem Aat Ae money be banded over to 
him. On igA November 1895, the court requested 
the department to remit the amount to the court. 
On 2gA April i8g8 the Deputy Collector informed the 
court Aat there was a balance in the judgment- 
debtor’s favour. On 12A December 1B98, A applied 
to Ac court Aat be might be sent for and the amount 
aid to him. Held, (i) Ae application u not 
arred, and b not governed by Art. 179,-as-it - is one 
to t^e a step-m-aid of execution, (s) An ^plication 
to execute a decree means an appUcation withm 
S. .335, O. P. G., but having set the court m motion 
by such -an application, any furAer appheatioa 
durmg AecoDtmuaoce of Aesame proceeding is one 
to take a step-A-aid of its execution. (3) Art. 17^ 
may- impose a limitation m regard to such an appli- 
cation to take a step-m-aid of execution. But m this 
i( docs not apply, as Ae right to apply for Ae 
payment accrued ouy A April 1898 when Ae amount 
available for'payment was Ast ascertaAed. (igoe) 84 
M: i68=-to>i.L.J. 34a. 

9 (k). CL (5)— Stepin-ald-^Filing or tVfrmdAg 

of appeal. ^ 

- —Art. x82 fs'-Steplo-ald— Objection to attarfs- 
meat by jndgment-debtor npheld— FiUng of 
appeal by decree-holder ia not step-A-ald. 

. la execution of a decree the judgment-debtor's 
objection Aat Ae property was not liable to attach- 
ment was rejected but was upheld on appeal by Ae 
judgment-debtor. Instead of proceeding gainst other 
property of Ae judgment-debtor Ae decree-holder 
bled a second appeal from Ae order which was ultima- 
tely dismissed on 24-3-1941. In consequence hit 
application for execution was dismissed for default A 
prosecution 00^2-1940. The decree-holder Aereupoo 
filed a fresh execution application on i&-a-ig43 : 

' Bold, ' that Ae mere filing of the by the 

decree-holder was not by itse& a ft^in-aid of cxeco- 
tion and therefore the s^Ucation was barred by Itint- 
tation. Ewd. iC it he -asmmed Am Ae filing of Ae 
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appeal wa» a »tcp-m-aid it cotdd not possibly be said 
that any itcp-in-aid of execution was taken by the 
decree^holdcr when the appeal was dismused. 

1946 Pat. 47i-=ia Cut.UJ. 19=228 InH. Cas. 224=»i3 
6.R. 163. 

—-Art. i8a (5)— Eaecotioo dismissed— Appeal — 
Proper G'sort. 

An appeal Mgainst an order dittntssing an appUca> 
Uon for execution is a stcp-in-aid of execution in the 
proper Court 

Time runs from the date of the Appellate Court’s 
order under both branches of para. 5 of Art. 182. 58 

M.L.W. 438=A.I.R. 1915 P C. 17^=1945 M-W.N. 
623=47 bom. L,R. 95b=(i94‘') 2 M.L.J. 224=49 
C ;V.N. 776=72 lnd« App. 2915— I.L.R. (1946) Mad. 
142 (P.a). 

Overruling-*A.I.R* 1923 Bom. 431^73 led. Cas. 
1030. 

Revernn^— A.I.R. 1943 Mad. 398=I.L.R. (1943) 

Mad. 4850210 Ind. Cas. 79. 

Art. 182 (5). 

Appeal to Higher Court which diimisaed it, is no 
step>m>aid of execution to the proper Court. The 
expression **proper Court'* as d^ned in Exi^anation 
n to Art. 182 does not apply to such a case. 74 
Ind. Cas. 279— A.IJI. 1924 Cal. 419. 

^rt. 18a (5) — Prosecatloa of appeal from 

order la exccation Is not a step>io>aid. 

The prosecution of an appeal from an order made in 
the course of a proceeding in execution of a decree 
cannot be looked upon as an application in accordance 
with law to the proper Court for execution or take 
tome itep-ii>*aid of execution. 2fi All. 608, Foil. 73 
Ind. Cas. 19^=25 Bom. L.K. 518— 47 Bom. 763= 
AJJt. 1923 Bom. 431. 


9 (1). Cl. (5)— Step-in-aid— Notice. 

—Art. 182 (&)— Step-in-aid— Application for 
issue of notice under O. 21, R. 22, C.P. Code— 
Execution not pending. 

An application for the issue of notice under O. 21, 
R. 22, C.P. Code, is a step-in-aid of execution, even 
thuUKh no application tor execution is pending. 
54 C.W.N. 81S=A.1.R. 1950 Cal. 493. 

Art. 182 (5) — Prayer for notice under 

O. 21, R.22, Civil P.C. 

Where a petition contairs a prayer for the 
issue of notice under O. 21, R. 22, the praver 
amounts to a step-in-aid of execution. S8M.L,W. 
568=(1945) 2 M. L. J. 427=1945 M.W.N. 695 = 
A.I.R. 1946 Mad. 61. 

— —Art. 182(5)— Application for issue of notice 
under O- 21, R. 22. 

An application for issue o( a notice to judg- 
ment-debtors under O. 21, R- 22, Civil P.C*, is a 
step-in-aid of execution and the order made on 
such an application furnishts a starting point 
for limitation under Art. 182 (5), Ltm. Act. 
A.I.R. 1938 Mad. 553=47 L.W.538=(1938)M.W N. 
478=(1938) 1 M.L.J. 710=178 ind. Cas. 525. 

• * 

Art. 182(5) — Issue hi combined noiice 

under O. 21, R. 22 and R. 16. 

The issuing of a combined notice under O. 21, 
R. 22 and R. 16 upon the judgment-debtor is 
sufficient under the law to save limitation when 
notice under R. 16 has once been issued, time 
runs anew and' it is - immaterial that it was 
issued on an application for execution Which 
was defective or invalid. A.I.R. 1933 Pat. 656= 
IS Pat. 86 = 15 P.L.T. 4075x147 Ind. Cos. lOl. 


Art. 1S2 (5). 

Mortgage suit— Decree for sale— Appealing 
against a decree declaring another entitled to a 
prior charge on the property mortgaged is step-io- 
aid. 64* Ind. Caa. 5§8=19 A.UJ. 905=AI.R. 1«1 
All. 174. 

—Art. 182 (S)—Step-in-ald— Filing of appeal. 

An appeal by the decree-holder against an order 
declaring a judgment debtor insolvent, is an 
application to take a stcp-in-aid of execution. 

39 Rom. 20=16 Bom. L.R. 612=26 Ind* Cas. 262, 

—Art. 182 (5)— Appeal from order in exen- 
lion proceedings. 

The prosecution of an appeal from an order 
made in the coorte of proceedings in execution of 
a decree cannot be looked on as an application 
io accordance with law to the proper coart for 
execution or to take some step-in-aid of exccotion 
Within the meaning of Art. 179. 5 0 595. appr. 
1904 A.WJ<r. 139=1 AX.J. 336=26 A. 608. 

—Art 112 (S}—8tcp-ln-aid— Defending appcali 

It cannot be n step-in-aid of exeevtion within 
the meaning of Art. 182 if the plaintiff defcodt 
an appeal preferred by the jadimeot-debtor ie 
IB fgecvlisB proceeding- 4g lad. Cbo. M7 (Pal). 


Art. 182 (5). ^ 

Execution application against dead judgment- 
debtor — Substitution of heir— Notice under 0. 21, 
R. 22, Civil P. C., if saves limitation : 

Held, that the order for notice under 21, 
R.22, though directed against dead jndgment- 
debtots, wax a ste^n-aid oi execution and saved 
limitation. 13 P.L.X 318*— A.I.R. 1932 Pat. 222= 
11 Pat. 546=138 Ind. Cas 91. 

Art. 182 (5). 

Major judgment debtor though described as 
minor, is party to execution proceedings— Issue of 
notice to him gives fresh starting point, to decree- 
holder- 118 lod. Cat, 237=A.I.IL 1929- A1I.-995. 

Art. 182 (5). 

Service of notice under O, 21, R« 22,- O. P. 
Code, and ' attachment of judgment-debtor’s 
nroDcrtiel sre siep-ln-aid. 103 Ind. Cas. 89^6 
lat. 277=8 P L-X 652=A.I.R. 1927 Pat. 218. 

r_Art. 182(5). ” 

Issue of notice under O. 21, R. 22, it step-fivuid 
Ihocmb thc-appHcation is rot io accordance with 
iSSr W In(£ Cm. 847=7 P 1- T. 330^192^ 
P.H*C,C,315sMl.R. 1906 Pot. 160. 
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■"“““Art. 182 (5) and old (6)“-Issue of notice. 

Issue of notice does not save limitation under 
Art* 182 (6)j Sub-CI. (6) has to be read with 
sul>*Cl. (5). The words 'applied for* mean 
“applied for as provided in sub-Q. (S).‘ 78 Ind. 
Cas. 241 = A.1.R. 1925 Lah. 233. 


; Ar^ 182, Old (6) — Notice to decree-holder 

issued by execution court forwarded to another 
for service — Date from which limitation com* 
menced to run— Filing of affidavit of identifier^ 
if step-in-aid. 

If notice for the execution of a decree is for- 
warded to another Court within whose jurisdiction 
the judgment-debtor resides* limitation under 
Art. 182 (6) runs from the date when the 
notice actually left the court of execution. The 
fact that in the course of service it was made 
over to the peon on a later date cannot extend 
the period. The date on which an application 
for execution of a decree is made and not the 
date of its disposal is the date from which limi- 
tation runs. The mere filing by the decree-holdcr*s 
idendfier of an affidavit of service unaccompanied 
by any application, oral or written, does not 
give a fresh start- 21 C.W 423, Foil. 24 C.W.N. 
55=30 C.L.J. 518=54 Ind. Cas. 1. 

' Art. 182, Old(6)^‘*Datc of issue of notice** 
— Meaning of. 

‘‘Date of issue of notice” in Art. 182 (6) of the 
Act mean the date of the order of the Court 
directing that notice should go and not the date on 
which the notice is signed or actually leaves the 
CourL 40 MU 630=16 AX.J. 633 =46 Ind- Cas. 584 

(F.B.). 


I? notice whether the execution applica- 

tion with respect to which jt is made is in accordan- 
ce with law or not, gives a fresh starting Point of 
limitation. 18 M.LJ. 14; 28 Mad, 5S7,FollfAn ippH- 
cation to a Court having no jurisdiction is no appli- 

barred cannot be 
460=18 M.L.T. 

313- (1915) M.W.N. 769=30 Ind. Cas. 707. 


T — Notice to judgment-debtor 

— Limitation. 

The date when notice was directed to be issued 
to the judgment-debtor is the date from which the 
. limitation commences to run. 20 C.L.J. 
15=24 Ind. Cas. 80. 


Issue of notice— C.P.C. 

(XIV of 1882), S. 248, 


2-^ ? notice nnder S. 248 of the GP.C. 
or 1882 IS sufficient to save a decree from the bar 
of Limitation Act, Art. 179, even though it is 
issued upon an application which is not in accor- 
dance with law. 10 Ind. Cas. 41 1 (Cal.). 


—Art. 182, Old (6)— Issue of notice — Effect 
of— Invalid application. 

An application for execution was made, after the 
death of judgment-debtor without bringing his 
legal representative on the record and notice under 
O. 21, R. 22 (S. 248, O.C.) was issued. Held, that 
the period of limitation under Art. 182 (6) began to 
run from the date of issuing the notice under S. 248 
of the C.P* Code, 1882, irrespectively whetber the 
application was valid or not. 15 All. 84, Foil. 
6 A.L^^. 944= 3 Ind. Cas. 817. 


—Art. 182, Old (6)— Bate of issue of notice— 
Meaning of. 

The date of issue 0£ the notice in Art. 182, Cl. 6 
means the date on which the notice actually issued 
from the office of the Court, i.e., the date for which 
it is signed by the Sheristadar in the nam^ of the 
Court. (1918) PJI.C.C. 130=3 Pat- LJ- 28S=4 Pat. 
L.W. 324=45 Ind. Cas. 2DJ. 

Art. 182, old (6) — Notice— LimiUtion— Star- 
ting point. 

Under Art. 182 (6) time runs from the dale on 
which the notice was issued and not the date on 
which the order issuing the notice was passed. 42 
Bom. 553=20 Bom. L.K.351=45 Ind. Cas. 559. 

Art. 182, Old (6)— Notice. 

Time begins to run from the date of order of 
Court for issue of notice to judgment-debtor and 
not from the date when nasir selects a peon for 
carrying out the order of the Court, (1917) 
P.H.C.C. 52=36 Ind. Cas. 999. 

—Art. 182, old (6)— Execution application- 
issue of notice— Fresh starting point. 

Art. 182 of the Limitation Act should receive a 
fair and liberal and not a too technical construction 
so as to deprive the decree-holder of the fruits of 
bis decree. Under Art. 182 (6) the Lim. Act, the 


— ~Art* 182, (5) — Step-in-aid of execution — 
Application for issue of notice. 

An application for execution, though not in 
accordance with law, may be held to save limitation 
if it contains an application for the i&sue of notice 
under S.248, C.P.C*, in a case in which a notice is 
necessary in order to enable execution to nroceed* 
(1907) 18 MX.J. 14. 

■——Art, 182, old (6)— Starting point of limitation 
— Date of order to issue notice or date of actu- 
ally issuing of notice. 

The date of issuing a notice under S.248, C.P.C., 
reterredtoin Art. 179 means the date when it is 
actually issued and not the date when tbe court 
passes the order for issuing tbe notice. (1902) 6 
C.W.N.656. Also (1906) 16 M.L.J. 548 =30 M. 30. 
Also (1906) 4 aL.J. 530=10 CWXr.303. 


— — Art. 182 (5) — Swearing of affidavit proving 
notice under 0.21, R. 66, C.P. Code, uoaccom- 
panied by any application is not step-in-aid — 
Nor issue of notice under C.P. Code, O. 21, 
S. 66. 

Notice under R. 66 to be given to the judgment- 
debtor, in order that he might be present to assist 
the Court in drawing up the sale proclamation, can- 
not of itself be described as an application made in 
accordance with law to the proper Court for execu- 
tion or to take some step-in-aid ot execution be- 
cause the optice is issued not on the application 9I 
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the decree* holder but by the Court itself on its own 
motion. So also the swearing of an affidavit prov> 
iog service of notice merely filed by the decree* 
holder's identifier, unaccompanied by any applica- 
tion oral or written, does not give a fresh start 
to limitation. 24 C.W.N. 55, Foil. 94 Ind. Cas. 44 
=A.I.R. 1926 Cal. 879- 

—Art. 182 (5) — Petition for issue of mere 
notice to; judgment-debtor to show cause why 
decree should not be executed. 

There is no provision in the Civil P.C. for the 
issue of a mere notice to the judgment-debtor to 
show cause why the decree should not be executed 
against him and a petition requesting the issue of a 
mere notice of that kind cannot be described as an 
application to take a step-in-aid of execution. 
A.l.R, 1939 Mad. 195=48 L.W.937=s (1939) M.W.N. 
344=180 Ind. Cas. 674. 

Art. 182 (5). 

4 

An application to issue notice to the judgment- 
debtor IS not an application “in accordance with the 
law'* for execution or to take some step-in-aid of 
execution. 63 Ind. Cas. 116=26 OW.N. 292= A.l.R. 

1922 Cal. 3. 

—Art, 182 (5). 

Application for issue of notice to judgment-debtor is 
step-in-aid. 68 Ind. Cas. 337=4 P.L.T. S04=A.I.R. 

1923 Pat. i8o. 

Art. 182. (5) — Step*ln*aid — Application Cor 

iasne of notice. 

Where an application prima facie one for execution 
prays for the assistance of the Court “by the issue of a 
notice to the defendant to show cause, if any, why the 
decree should not be executed against him,** it is a step- 
in-aid sufficient to save limitation. 54 lud. Cas. 433 
(Gal.) 

Art. x8a (3) — Step-in-aid — Application for 
■nbstltutcd eerWee. 

An application aiking for substituted service of notice 
of execution is a step-in-aid of execution and saves 
limitation. 29 A. 301, FoU. 36 All. 439^12 A.L.J. 785 
«24 Ind. Cas. 200. 

^~Art. 182 (5)^Siep-in-aid— Filing of affidavit 
of service. 

The filing of an affidavit to prove service on the 
juds^nt-debtor of notice issued under O. 21, R. 22, 
C. r. Code, is an application to take a step-in>aid of 
execution. 21 C.W.N. 423^38 ind. Cas. 536. 

—Art. 18a (5)— Affidavit of service of w^tlre 

ondcr B. 248 of the Ghdl Procedure Code (i88a) 

Btej^ln-ald of eaecnilon. 

An affidavit of service of notice issued under S. 248 
of the Civil Procedure Code of 188a does not amount to 
a step-u*sid of execution within the meaning of Art 170. 
Also an endonanent certifying part satisfaction of a 
decree, under S. 258. (1909) 11 Bom, L.R. 729-3 Ind. 
OM* 77** 

9 (m)i Qe (9)— •ppUc»Ho0. 

-—Art. 18s '5'“Oral application for Issae of 
iMh warrstne— Effoct. 

jo-r. V, 


1B2 (5) — 9. Step-ia-aid. 23;^ 

Where, when the warrant of arrest is returned un- 
executed, the dccrec'holdcr asks the Court tiiai fresh 
warrant might be issued, he asks the Court to take a 
step-in-aid ol execution proceedings since the action 
taken on his previous application failed. The appli- 
cation is a definite act although qral .iricl a necessary 
act and the subsequent application filed within three 
years is within time. A.l.R. 1935 Nag. 131 = 31 N.L.R. 
333=156 Ind. Cas. 114. 

—.—Art. 182 (5)— Oral application for time to 
inquire about judgment debtors'e death. 

An oral application by the decree-holder to make 
inquiries as to the legal representatives of a deceased 
judgment-debtor coosututes a step.in-aid of execution 
within the meaning of Cl. 5 of Art. 182. 36 Bom. L.R. 
510=A.I.R. 1934 Bom. 266=151 Ind. Cas. 767. 

— — Art. 182— Step-in-aid— Oral application. 

A verbal application for anicndment of the petition 
for execution which was already in proper form cannot 
be said to be a step-in-aid of execution. A.l.R. 1930 
Cal. 304=124 Ind.Cas. 830. 

Art. i82 (5) — Time saved byexeention appli- 
cations made chough not in writing. 

An application in execution was made on 25tb 
January, 1923, the second application was not made 
imtil i8th September, 1926. But during the first execu- 
tion proceedings on the aist July smd 3rd December 
applications were made for arrest of the Judgment- 
debtor and attachment of his property, the latter of 
which was granted but could not be effected: 

Held, that the application dated i6tb September, 
1926 was within time as further applications in execu- 
tion which need not have been necessarily in writing 
were made, and that limitation was thereby saved. 1x7 
Ind. Cas. 578=7 Rang. J32=A.I.R, 1929 Rang. 15a. 

“■“■Art. i82 (5) — Oral application to proper Court 
asking Co issue warrant of attachment is a step- 
In-stid. 

In considering the meaning of the fifth clause of 
Art. 18a a Court should look very closely at the words 
used in the clause and should be loath to look at anything 
else. An oral application made to proper Court asking 
it to issue a warrant of attachment and sale of ceruin 
property in order that the decretal amount might be 
satisfied from the sale proceeds is a step- in- aid of 
execution, too Ind. Cas. 308=2 Luck. 419=4 O.W.N 
i 75=A.I.R. 19*7 Oudh 134. 

Art. 182 (5), 

Oral aopUcaiioo to pay money lying in Court is a 
step-m-aid. 22 Bom. 340, Foil. 89 Ind. Gas. 228=97 
Bom. L.R. 67 i=A.I.R. 1925 Bom. 443. 

—Art. tBa (5) —Court forgetting Co determlno 

application for arrest of judgment-debtor— Fresh oral 
application is 'iiep.m*aid*. 

Whem there has been a written application by the 
decree-holder for execution by the arrest of the iudir- 
ment debtor and lubsequeoily (be decree - holder 
appars in the Court and merely presses his former 
applicauon the subsequent proceeding cannot be said 
to be a step-in-aid of execution. But if in the course of 
the same proceedinra, the decree-holder mokes a fresh 
oppUcatioD, though it might be an oral one and such 
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fr«h application is occesgary, because* for instance, the 
Court has lorgoiten that it has to decide the question 
whether the judgenent-debtor is to be arrested or not, 
the latter appiicdttoo will be a siep-in>aid. 88 lad.Cas, 
832** 12 O.L J. 3o2~A.I.R. jg23 Oudb 453. 

—— Art. i8a (5) — Step*iii.aid — Application for 

traasfer— Subsequent 6iing of necesgary copies— Oral 
appliration, 

\S'bere, after an application for the transmission of a 
decree or order ihereon, the decree-holder who has not 
filed the ncccsgary copieg under O. 21, R. 6, C.P.G. 
filed them into Court and orally applied again for 
the trantmusion of the decree: Held, that the oral 
application wag not one to take a atep-in-aid of execu- 
tion and did not give a fresh starting point under 
Art. 182, Cl. (5). 12 L W. 9=58 Ind. Caj. 536. 

—'Art. i82 (3) — Step-io-aid — Oral application — 
To proceed with e^lc. 

An oral application made to the Court to proceed 
with the sale is one in aid of execution and tavo 
Umitauon. 22 O.C. i75=53 Ind. Cai. xi6. 


—Art. 1&3 (5) — Step-in-aid— Oral application. 

In order that an ora] application may be efifective a# 
a step-ui'-aid of execution the application must be one 
which it is necessary to make in order to get the main 
reliefs prayed for in the execution petition. It must be 
of such a nature that if the application were not 
made, furihcr proceedings in execution could not be 
taken either by reason ot the specific prayer not being 
contained in the execution application or by reason of 
the Code, or the rules requiring further acts to be 
done before the main reliefs prayed for in the execution 
application could be granted or coforced. 41 Mad. 251 
*=(1917) M.W.N. 502=33 M.L.J. 219=22 M.L.T. 115 
=41 Ind. Cas. 701. 


iSa (5) — Step-ln-aiii. ^3^ 

presumed. 103 Ind. Gas. 37-8 P.L,T. 670-/UJI. 
1927 Pau 323. 

Art. 183 (5). 

Order by Court to attach on the date fixed for the 
showing of cause by J. D. in absence of J. D. is no 
step-io-aid by defendant. No or^ application to 
attach should be presumed where it b superfluous in 
view of the written application. 76 Ind. Cas. 769= 
1923 M.W.N. 66o=A.I.R. 1924 Ma!(i 186043 M.L.J. 
680. 

— Art. 182 C5) — Step-in-aid— Oral appUcatioo— 
Presumption. 

An oral application to the Court to enter partial 
satisfaction of a decree is a step-in-aid. Even where 
there is no actual application on the record such an 
application may be presumed, in cases where the order 
m^e in execution is of such a nature that the Court 
would not have made it except upon an application 
for that purpose. lO L.B.R. 340 19 Bur. L.T, 113032 
Ind. Cas. 656. 

9 (a). Cl. (5)— Step-ia-aid— Payment and 
cartificatioa of paymaat. 

—Art. 182 (5) — Payment out of Court. 

A payment of money made by a judgment-debtor 
out of Court canoot be treated in any sense as a step- 
io-aid of execution. (*932) A.L.J. 1035*»A.I.R. 1933 
All. 490143 Ind. Gas. 324. 

^Art. 182 (5) — Paymeat oot of Courts whether 

saves limitation. 

A payment made out of Court to the decree-holder 
when no application for execution has been made to 
any Court u not a slep-in-aid. 8 O-W.N. 769=^I*R- 
1931 Oudh 356=7 Luck. 38-132 iDd. Cas. 797. 


—Art. 182 (5)— Step-in-aid— Oral application. 

A bona fide oral application by a decree-holder to 
have the form of the sale proclamation corrected, to 
have a date fixed for ibe settlement of the terms of the 
proclamation under O, 21, R. 66 and for issue of notice 
for a specified date u a step-in-aid of execution to save 
limitadon. Oral application may amdtmt to a step- 
in-aid of execution. 2 Pat. L.J. 5»=(t9i7) P.H.C.C. 
54=3 Pat- L.W. 2o8«*38 Ind. Cm. 540. 

Art. 18a (5) — Stcp-ln^id — Oral application. 

There must be a definite application to take some 
step but such application be made orally and can 
also be inferred from the proceedings and other 
circumitaoccg. A mere action by the Court sno motu 
will not keep the decree alive. 20 P.W.R. 19133S18 
P.L.R. 1912 (Sup.)»i8 Ind. Cas. 236. 

—Art. 182 (5}— Oral ap| 4 icatloii — PresumpCton 

The presumptioD of an oral application can arise 
only when there is necessity for an application. 9 
O.W.N. 209=7 Luck. 59 o=A.LR. 1932 Oudh 148 
“137 lud- Cas. 768 (F3.). 


Art. i8a (5) — P«rt payment of decretal 

amount. 

A mere payment by a judgment-debtor of a porUoti 
of the decree amount u not a step-in-aid of execution; 
it b only the petition put in to certify su^ payment 
that can constitute a step-in-aid of execution such as 
will give a fresh starting point of limiution u n d er 
Art. 182 (5)* Lim. Act, 

The mere mention of such payment in the execution 
petition under consideration without any request for 
certification of the payment b not enough to save the 
application from the bar of limitation, ALIL <933 
Mad. 674= 147 Ind. Cas. 386. 

Art. i8a (5). 

G.P. Code, 21, R. 2 (3)— Period of Umiutionb to 
be computed from the date not of payment but of 
certification. To do otherwise would be recognising, 
to some extent, an uncertified payment. When then 
a decree-holder applies for execution he can only 
invoke a payment certified before execution became 
tim^barred. 107 Ind. Cas. 40*=25 A.L.J. 933=5® 
All. 259=A.I.R. 1998 AU. 35. 


— ■■■Art. 182 (3) — Oral appUcatioii — Preanmptioa. — — Art. x&a (5)> 

Merc order by Court to take necessary steps, in UncMtified paymetu does not ^e ^ 

^e absence of evidence of an application, b no step- limitation. 9® I*td. Cas. 623^44 C.L.J* 248“AJ»Rf 
in»aid. Oral application by decrec-^iojder cMinot be 1927 Cal. 29. 


^-'Art i8a (5)— Stepas»&id— Fayment ont of 
Court. 

A payment out of Court cannot be considered a 
itcp-m*aid. 'Ihc pctiuon for ccriifying such payments 
is a step-in-aid. Ind. Cai. 743=20 M.L«W. 190 
= 1924 M.W.N. 674=A.I.R, 1925 Mad. 131. 

——Art. x8a (5} — Payment out of Goort. 

Soo: 1903 A.W.N. 179^26 A. 36. 

Art. 182 (5) — More certificate by decreo- 

holder ie not step-in-aid. 

Certificate by the dtcree-holdera under O. 21» R. 2, 
Civil P. C., does not involve any application by bins 
for which any Limitation is prescribed. Consequently, 
a ceru6catioa by the decree-holder is not a step-in* 
aid of execution and does not by itself operate to save 
Umiuiion, A.I.R. 1943 Fau 7^21 Fat. 481 = 9 B.R. 
139=204 Ind. Cas. 318. 

Art. x8a (5) —Application under O. as, R. a. 

Civil P. C.| whether Btep.ia.aid. 

An application made to the Court to record a pvt- 
payment of a decretal debt under O. 21, R. 2 « Civil 
P.C., is not a siep-in-aid of execution. 

There was a decree dated July 11, 1932, and on 
June 30, 1935, a pvt payment wu made ol the amount 
due under the decree and on September 16) 1935 the 
d<‘cree.hoIder applied to the Court to certify the pvt 
payment, and the Court acceded to the application. 
This darkhast wv i<sued on November 8» 1933, more 
than three years from the date of the decree: 

Held, that the application of Sept. 16, 1935, wv not 
a step-in-aid of execution under Art. 182 (5), Lim. 
Act, so V to save limitation. A.l.R. 194a Bom. 17= 

i 3 Bom. L. R. 8do=l.L.R. (194s) Bom. 11=198 Ind. 
:u. ao6. 
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be called as a step-in-aid of execution and bence 
cannot save limitation. 42 L.W- 858=09 M.L. J. 7O5 
= (1935) M.W.N. i 3 I 9 =A. 1 .R. 1936 Mad. 118 (119)“ 
59 M. 424=159 Ind- Caa. 544. 

Art. 182 (5} — Certification of payment after 
decree ia time-barred, whether can save Umi- 
tatiOB* 

A certification of payment by decree-holder made 
after the expiry ol the period ol limitation for execution 
cannot be pleaded as a step-in-aid of execuUoD and 
cannot revive the decree, A.I.R. 1933 Sind 365= 
147 Ind. Cas. 30. 

Art. 182 (5)— Certification of payment. 

Held, per EuU Bench.— The certification to the 
Court under O? 21, R. 2 (1), Civil P. G. of a payment 
of money payable under a decree is not an application 
to take some slcp-in-aid of execution. 9 O.W.N. 209 
=A.I.R. 1932 Oudb 148=7 Luck. 590=137 lad. Cas. 
768 (F.B.). 

^Art. 182 (5)— Civil P. C., O. ax, R. 2 (1). 

Held, by the Fall Bench. — Certification by a 
decree-holder under Cl. (i) of R. 2, of O. 21, Civil 
P.C. is not an application to (he Court to take some 
ttcp-in-aid of execution. 

Cvtification by the decrec-boldv is not and cannot 
be treated as an application made to tbe Court on 
which tbve must necessarily be an adjudication or 
ordv by the Court. A.l.R. 1931 Cal. 719=54 C.L.J. 
201=35 C.WJ<I. 1192=59 G. 760^3134 Ind. Cas. 922 
(F.B.). 

Overruling— (1) 12 Cal. 608. (a) ao Cal. 696. 

(3) 3 Ind. Cas. 391 = 10 G-L.J. 467. (4) A.I.R. 1919 
Cal. 677=45 l&d- Cas. 903=46 Cv. 22. 


UMltAtlON act— A it. t8a (5) — 9* Step-Ia-aid. 


—Art. 182 (5)— Gertlfying payment of amooat 
towarde decree. 

The certifying of a payment of an amount towards 
a decree is not a step-in-aid of execution. 1940 
O.W.N. iaoa=A.l.R. 1941 Oudb 93 = 1940 A.wA. 
(C.C.) 472=16 Luck. 495=191 lad. Gas. 557. 


■ Art. x8a (5) . 

Certification of part payment cannot ' ' help the 
decree-holder if it is made after the period of limita- 
tion for execution bv expired. 7 O.W.N. 858=A.I.R- 
1930 Oudh 504. 


—Art. x8a (5)— Gertificatioa of payment. 

Mere certification by tbe decree-holder of a pay- 
ment of money undv the decree it not an application 
to take tome step-in-aid of execution of tbe decree 
within tbe meaning of lub-Ci. (5) of Art. 182 of the 
Lim. AcL (1938) A-L. J. a56=A.l.R. 1938 AU. 364= 
55 A. 393=146 Ind. Cas. 836. 


—Art. 1821(5)— C, P-JCodc, O.'ex, R. 2 (x>. 

GerUfication tmder O. 21, R. 2(1), not being an 
application within the meaning of Art. i8t cannot be 
an application for the purposes of Art. 182 (5) and 
i* not a step-in-aid of execution. A.I.^ 1925 Rans. 
26, Not Foil '126 Ind.Cas. 54o=A.I.R. 1930 Rang. 64. 


—Art. x 0 t (S) — Gerdflcate by dsma liulilni 
eertifylag paymeot. 

In the case of oertificati on by the decre^boldv, the 
- expression ^'appUeaOcm or vte" hv no r^evance. 
A certificate by tbe decree-holder certifying payment 
by tbe Judgment-debior is, tberdore, not an *^sppli- 
ca^’» wiAin Arc 18a. Urn. Act. A.I.R, 1936 
986=2 B.R. 6Bo=i6g Ind. Gas. 915. 


—Art. x 8 a (5}— ^Certificate of payment. 

Certificate of payment is not en application within 
the meaning of Art. i8a. A.IJL. 1928 All. 629, Foil. 

127 ^ Cas- 434*A.LR. 1930 All. 461. 

'Art. 182 (5) . 


(Obiter) ^ Per Gaming, J.— A certification of pay- 
ment by a judgment-debtor is not an application to 
the Court to take some step^-aid of execution. It is 
merely a tUtaneot of the Court that something had 
.... been done and not an application to tbe Court to Aa 

^ •Pf by deere»bo!drr vking Court something. 98 Tod. Ces. 825=44 C.L.J, asBsA.T R, 

to record pvi psymrni Is not ao applicaiM ifiei cun ipa; Cal. 29. 9 « 


—Art. lie (5)-=Appllcatloa by decree-holder to 
record port paymeai of ^ 




UXvia ATION ACT— Art. i8a (5) — 9. Step-ln aid. 



Art. 182 (5). 

Application l)arrc(l by licnitation — Meotion of pay- 
m<^nt made by jiKljm-nt debior in the application does 
no( Mve limitation— Aviplication for certification must 
b'- to cx.ni. ion application. A.I.R. 1921 Ah. 706, 
I-oH. I'lO Ind. Gds. j74 = A-I.R. 1927 All. 827. 


Ai-i. 182 (5). 

N >t.itcmcnt by the decree-holder objecting to the 
juuitiornt-drbtor s application to record catisfaction of 
till' decree is not a step-in-aid of execution. A.I.R. 1922 
Mad, 79. Foil. 37 Bora. 317. Diss. from. 98 Ind. 
Gas. i,s(' = 5<> Mad. 49=24 M.L.W. 483=A.I.R. 1926 
Mad. 1178 = 51 M.L.J.480. 


Art. 182 (5). 

Application to certify payments ma^e within three 
years ol decree may be made within three years from 
Ktch payments and decree-holder will have fresh surt 
t^r limitation from such application. 84 Ind. Gas. 369 

473 = 2 Kang. 393=3 Bur. L.J. 235 = 
n.l.K. 1925 Rang* 26. 

Art.^iSa (5). 

Application outside 3 years of decree— Order rccor- 
ding payment within 3 years— Application is in time. 
67 Ind. Gas. Sgg^A.I.R. 1923 Nag. 11, 


T •A*'*- *82 (5) — Payment to decree. holder — 
Application for recording, is a 6tep-in.aid of 
execution. 

It is not what the decree-holder does that is a 
61 ep- in- aid of execution but what he asks the Court 
to do, and the date from which the period of limita- 
tion starts is the date on which he asks for that »tep 
to be taken, not that on which it is uken. The 
application to record the payment is an application to 
the Court to take a step-in-aid of execution of the 
decree. 65 Ind. Gas. 681-18 N.L.R. 62-A.I.R. 1922 
Nag. 166. 


— Art. 183 (5) — 'step-in-aid*— Application to 
certify payment— G.P. Code, O. a, R. 2. 

An application of a decree-holder certifying pay- 
ment of a portion of the decretal amount out of court 
is a step-in-aid of execution, provided the payment 
was actually made, even though the decree-holder 
prayed that the execution case might be struck off. 
12 C. 60: 12 A. 399; 20 C. 696: 3 Ind. Gas. 391, Foil. 
20 G.WJ'J. 615=34 Ind. Gas. 625. 


■“—Art. 182 (5)— Step-io-ald — Application to 
certify payment. 

Having regard to the form and purpose of an 
apolication by the mortgagor in 1905 for certifying 
payments made and the fact that the defendant 
(mortgagee) signed it, an application for foreclosure in 
1907 was in time, the former application of 1903 
op'rating as a itep-in-aid. 38 Bom. 47=15 Bom. L.R. 
930=21 Ind. Gas. 407. 

—Art. 18a (5) — Step-in-aid— Application to 
certify payment — Application under O. ai, R. a. 

An application under O. 21, R. a is a step-in-aid 
withm Art. 179 of the old Urn. Au;t. la A. 309. foil. 
33 All. 529=8 487=9 lod. Gas. 1023. 


Art. 182 {5) — Step-in-aid — Application to 
cerufy payment— C. P. C. ( *908) O. ai, R. a. 

An application by the decree-holder to certify pay- 
ment made out of court is a step-in-aid of execution. 
6 Ind. Gas. 43 (Ca!.). 

“”Art. 182 (5) Step-in-aid — Application for 
record of satisfaction — C. P. C., O. si, R. a. 

An application^ by the decree-holder under S, 258, 
G. P. Gode 1882 is one to take step-in-aid ofexecudon 
within the meaning of Art. 179 (4), Lim. Act, 1877. 
32 All. 257=7 A.p. J. 251 =5 Ind. Gas. 295. 


9 (o). Cl. (5I— Step-in-aid — Process. 

— ~Art. i82 (5)““Batta application by decree- 
holder under O. 16, R. i, Civil P. C. for' summoning 
persons to prove that objection of judgment-debtor 
that decree bad been satisfied was untrue, 

A Batta application was made under O. 16, R, i, 
Civil p. C., by the decree-holder asking the Court lo 
summon persons to attend and give evidence to show 
that the objection of the judgment-debtor that the 
decree had been satisfied was untrue; 

Held, that the decree-holder was asking the Court 
to do something which would help to remove the 
obstruction to execution and allow execution to go 
and that the batta application, therefore, was step-in- 
aid of execution and saved limitation. (1934) M.W.N. 
986=A.I.R. 1934 Mad. 710=58 M. 301=69 M.L.J. 
19=42 L.W. 523=154 Ind. Gas. 593. 

-“-—Art. i8a ^(5)— Step-in-aid of execution— Batta 
memo. 

Where, in a Batta memo, presented to a Court by 
a decree-holder, there was an entry *‘tale warrant^' 
under ‘'Particulars of process” and "Immovable 
properly” under "against whom’*; 

Held, that this wu sufficient to indicate that the 
Court was asked to issue a sale warrant, the batta 
being paid for it, and that this was a step-in-aid of 
execution. 64 M.L.J. 692= A.I.R. 1933 Mad. 438= 
(»933) M.W.N. 677=38 M.L.W. 766=144 Ind. Gas, 
58. 


“Art. i82 (5), 

As a counter-application to remove the obstruction 
caused by the judgment-debtors who stated that the 
decree was satisfied is not a step in execution; to 
batta for witnesses in the enquiry necessitated by this 
plea would not be a step-in-aid of execution. 37 L-W. 
455=A.I.R. 1933 Mad. 403=64 M.L.J. 345=142 
Ind. Gas. 197. 


— — Art. 182 (5)'— Step-ia-ald'— Filing batta memo* 
raadnm Is stcp-in-ald. 

On 3rd July, 1922 the decree-holder applied for the 
arrest of the judgment-debtor. The arrest was ordered 
on lOth Jufy, 1922. Then, in accordance with 
R. 166, Civil Rules of Practice the decree-holder 
brought into Court the necessary fees with the batta 
memorandum which contained in columns i and 5 
the statement "batta for arrest.” 

Held, that this batta memorandum is a direct 
application that the Court shalJ receive the fee and 
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•D implied application that it shall issue proceii and 
thus it is a step-in-aid. no Ind. Cas. 205=1928 
M.W.N. 699=29 M.L.W. 327=A.LR. 1928 Mad. 
563=56 M.L. J. 64. 

—Art. i 82 {5). 

Order for issue of warrant— Inference that Court 
acted on some application of a decree- holder can be 
drawn — Such application is a step-in-aid. 

The filing of an affidavit of service which is the 
same thing as proving service of notice on the judg- 
ment-debtors is a slep-in-aid of execution. 109 Ind. 
Cas. 588=47 C.L.J. 362=A.I.R. 1928 Cal. 302. 

— Art. 182 (5) — Applicatioii for issae of process 
to witness Is not step-in-ald. 

Application for issue of process to a witnets doM 
not fall within Art. 182 (5). The words “step-in-aid 
of execution** cacnot cover a subsidiary and inci- 
dental application in the course of an already pend* 
ing proceeding. The words “step-in-aid of execution” 
must be construed as meaning some step which is not 
of an incidental nature, but which of itself gives an 
indep«dent and fresh start to, or marks a new and 
effective stage in the execution proceedings. gi Ind. 
Cas. i049=A.I.R. 1926 Nag. 250. 
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— Axt. i 82 {5) — Step-ln-nid — Flllne 11*11 of 
witnesses. 

Any step taken by the decree-holder to remove an 
obstacle thrown by the judgment-debtor in the way of 
execution of the decree it a ttep-in-aid of execution 
which can give a fresh start for limitation. Article 182. 
Cl. ( 5) docs not require that the application to take 
itcp-tn-aid of execution of a decree should^ be made 
only in the course of execution proceedings under 
S. 47. The step-in-aid of execution may^ be taken in 
connexion with any other proceedings which _roay not, 
strictly speaking, be proceeding in execution of the 
decree, but which affccli the execution of the decree. 

Judgment- debtor applied under R. 90, O. 21,^ for 
setting aside tale. The decree-holder filed a hazari, or 
list of witnesses in attendance, but the application was 
dismissed and the judgment-debtor applied for^ review 
of the order. In the course of the trial of his review 
application, the decree-holder filed a list of wihietsei 
and a petition of objection to the review; 

Held, that the filing of the lilt of witnesses and ^e 
petition of objection arc such steps-in-aid of execution 
at can give a fresh start for limitation any step in any 
proceeding which obsructt execution being a step-in- 
aid. 113 Ind. Cas. 582 = 7 Pat. 708=9 P.L-T, 817= 
A.I.R. 1928 Pat. 612. 


LIMITATION ACT— Art. i8a (5) — g. Step-ln-ald 


Art. i 82 (5) — Appllcatian to Bnmmoa a 

neceeeary witness Is a step-in-aid. 

Ad application to summon the Patwarl, to take 
evidence for rectification of the area of the property 
to be sold was held to be a step-in-aid as without 
such an application the Court would not have 
summoned Ine Patwari and there would have been 
no means to rectify the area of the property to be 
told as required by the Collector. A.I.R. 1922 All. 
432, FoU. 74 Ind. Cai. 8i6=A.t.R. 1924 Oudh 177. 


— —Art. i 82 (5) — Stcp-in-ald — Filing Use of 

witnesses. 

The filing of a list of witnesses in an execution 
application where the Court directed both parties to 
adduce evidence it a step-in-aid of execution and 
saves limitation. 22=C.W.N. 1027=44 Ind. Cat. 
604. 

Art. i 82 (5) — Step-in-aid — Application for 

sommoniog witnesses. 


—Art. i 82 (5). 

Application to summon witnesses in an ol^’ection 
cate, is a ttep-in-aid. A.I.R. 1922 All. 432, FoU. 79 
Ind. Cas. 4ii=A.I.R. 1923 All. 415. 

—Art. 18a (5)— Siep-in-ald — AppUcatlon for 
summoning finesses. 

Application for summoning witnesses to resist objec- 
tion to execution censtiiutes a steo-in-aid. 5 All. 344 
and 5 Ind. Cas. 292, Foil. 64 Ind. Cag. 524=19 
A.L.J. 64S=A.I.R. 1922 AH. 432. 

~~~'Art. 16a (5) — Process appUcation Indicating 
appUcant*s prayer for attachment Is step-ln-aJd. 


An application during the pendency of a substantial 
application for execution by the decree-holder for 
summoning witnesses for the purpose of determining 
the standard of measurement without which he could 
not, in the opinion of the Court, obtain execution is a 
step-in-aid of execution, gi C.W.N. 868=26 C.L.J. 
1152840 Ind. Cas. 1005. ' 


Art. 182 (5)— Step-in-ald — FUiog of — 

Identifier’s affidaidt. 

Decree-holder ordered to file written processes and 
identifier’s affidavit— Filing only identifiers affidavits is 
is not a step-in-aid of execution. 24 C.W.N. 55, Foil. 
108 Ind. Cas. 430=6 Pat. 694=9 P.L.T. 838=A.I.R. 
1928 Pat. 145. 


A batta application was termed **proccts Appli- 
cation*’ and it was seen from it that the batta was 
paid “to attach the properties in the house of the 
defendanu ’ and “it was is requested that Re. 1 might 
be received for the above purpose”. In the left K^ nd 
margin of the application the ivords “Order for attach* 

meat of the movables under O. ai, R. 43*’ were 
fouDO: 

Bald, that diere were sufficient indications in the 
proo« app^^ to iIk^ that the applicant in effect 
asked for attmdunent tod that h was a step-in-aid of 

Cas. 804=21 


Art. 182(5) “d old(6)— Step-in-nid— Ideniifica- 
tiofi of ]«idgm«nt*doblor. 

The fact that one of the decree-bolders accompanied 
the serving peon to idenUfy the judgment-deblori is not 
in Itself a step-in-aid of execution within Cl. M or 
Cl. 6 of Art. 182. 18 C.WJi. 1288=27 Ind.' Gas. 
225. 

i**' (6)— filop-ln-aJd-Accom- 

pnnying aorvlagpeon. 

Merely accoinpan)^ the serving peon to identify 

the ju^meat-debior u not a step-in-ald of execution^ 
90 C.L.J. 15=24 Ind. Cai. 80, execution. 
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LIMitATTON AC/i— Art* 182 (5) « 9* Step«in>2ld* 



——Art. t82 ( 5 )— Step-in-aid-~Affidavlt to prove 
service of process of attachment. 

An afRdavit sworn and filed on behalf of the decree- 
holder in proof of service of attachment process it a 
itep-in-aid of execution. 4 Pat. LJ. 521 = 49 Ind. 
Cat. 892t 

Art. i 82 {5). 

Mere payment of procets fee is not a step-in-aid of 
execution. 93 Ind. Cat. 83: = i Luck. I53=»i3 O.L.J. 
495=3 O.W.N. 237=A.I.R. 1926 Oudh 289. 

- -—Art. *82 (5). 

The payment of procets feet for the inue of attach- 
ment in execution of a decree is neither an application 
for execution nor an application to take a itep-in-aid 
of execution within the meaning of Art. 182 (5). 22 
All. 358 and 30 All. 179, Foil. 87 Ind. Cas. 745“ 
A.I.R. 1925 Ail. 64G. 

—Art. t 82 (5). 

Batta memo, not applying for issue of process alon? 
with pajment of process fees fir isiue of warrant «s no 
step-in-aid. 9 Cal. 644; 23 Cal. 374; j 8 Ind. Cas. 
45^, DIss. 82 Ind. Cat. 497=20 M.L.W. 713 = 35 
M.L.T. 07=1924 M.WJ'i. 840= A.I.R. 1924 Mad. 906 
=47 M.L.J, 537. 


Foil. 22 All. 358, 30 All. 179, Foil. t7 C.L J. 422=13 
Ind. Cas. 189. 


—Art. 182 (5)~Step-ia-aId—PaymeBt of process 
fee. 

Simple deposit into Court of the process fee or the diet 
money cannot be taken as an application to the Court to 
take a step-in-aid of execution. 22 AH. 358; 30 All. 179; 
25 Bom. 639, Foil. 7 Ind. Cas. 759 (AH.). 

“ — Art. 182, (5) — Stcp.ia.ald of execntlon— Batta 

—Memorandum with a prayer to issue proclamation. 

Held, that a batta memorandum which was something 
more than a mere memorandum of the deposit, contain- 
ing as it did a prayer for the irsue of sale proclamation, 
already ordered, is a step-in-aid of execution. 10 C. 851, 
Foil. (1905) 28 M. 399. 

—Art. 182 (5)— Step-in-aid— Esecodoa— Batta, 
payment of. 

The mere payment of batta in execution proceedings is 
not a step-in-aid of execution from which a fresh period 
of limitation will run. Semblo: — An actnal, oral or 
written application to issue process accompanying 
payment of batta will be a siep-in-aid. (1901)3 Bom« 
L.R. 275 = 25 B. 639 (F.B,). Also (1907) *908 A.W.N. 
74=5 A L.J. 258=30 A. 179. Also 1901 A.W.N. 42. 


—Art. i 82 (5) — Step-in-aid — Payment of proeea* 

fee — Cross-examination of objector — Not a step-in-aid— 
Order to pay batta. 

The cross-examination of a person who objects to 
the execution of a decree does not amount to a step-in- 
aid of execution so as to give a fresh rhart of limita- 
tion. An order to pay fees for the issue of a notice 
does not furnish a fresh starting point for limitation if 
the fee is not paid and notice is not issued. 54 Ind. 
Cas. 643 (Cal.) 

Art. i 82 (5)— Step-in-aid — Payment ot process 

fee. 

The payment of process fee by a decree-holder _ b 
only supplementary to an application for execution 
and is not an application to the Court to take some 
step-in-aid of execution. 200.0.332=43 Ind. Cas. 


Art. i 82 (5)— Step-in-aid— Pajptnent of process 

fee — Batta memorandum, if step-in-aid. 

A Batta memorandum which mentions that it is paid 
for notice to issue under S. 248 of the C.P. Code 
(1882) is a step-in-aid of execution and saves limitation. 
19M.L.T. i46-(i9i6) I M.W.N. 78=3 L.W. 34=32 
Ind. Cas. 484. 

Art. 182 (5)— Step-in-aid— Pnymont of process 

fee — Filing of sale proclamation. 

The payment of process fe^s and the filing of a notice 
of sale are step-in-aid of execution whithin the mean, 
ing of Art, 182. 18 Ind. Cas. 455 ((2al.) 


9 (p). CL (5)— Step-in-ald— Recovery of Instal- 

meat* 

Art. 182 ( 5 ) and (7)— Application to recover 

lomc of iasulments then duc — Whether »tep*iii*aui of 
execution in respect of instalments not due. 

Ifthercii an application for execution of so mu^ of 
of the decree as is exccuuble, that is a step-in-wd of 
execution of the decree and prevents time nmnidg m 
respect of the whole decree. 

Hence where a decree is for payment of money by 
inslalmcnu and an application is made to Tfxover some 
of the insialmcnti then due, the appUcauon is a ttcp-in- 
aid of execution even in respect of instalmenti not due 
at the time of the application. A.I.R. 1940 Bom. ^48-- 

Bom. L.R* 276:=LL.Re (1940) Bom. 317=187 Ind. 
Gas. 803a 

—Art. t82 (5)— AppUcaUon for recorer^ of 000 
of several initalmentt due under the decree 11 itcp-in- 
aid with regard to whole decree. 

An application for partial execution of a decree 
would be a step-in-aid with regard to the whole decree. 
There is a considerable difference between a decree 
which directs several things to b^ done by the defendant 
without specifying any particular date or dates for 
their perfomance and a df*cree which directs instalments 
to be paid on particular dates; but a Darkhast, which 
asks for the assistance of the Court for the recovery of 
one of several instalments at the dale of Daikbast, 
should be considered as a $tep-in*aid so as to s^t a 
new period of limitation with regard to all the insl*!* 
ments then due. 67 Ind.C^. i69s*24 Bom. L«R* ^84“ 
46 Bom. 719=A.I.R. 19^2 Bom. 194* 


—Art. t 82 (5)-St*p-lii^ld— Payment of batta— . x q (5)— Step-la-aW— Tnmafer of cleereo. 

Depoeit of Nazir s travelling allowance. * 

Mere payment of Nazir*, travelling allowance will not W Application for 

amount to a ttcp-in-ald of execution so as to aave limita. (b) Application to trauafer^r Go^rt aft^e 

Jioa under Art. 182 (5), 9 C^l- 644| 28 Mad* 399, Npl 4*V**f«F* 
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9 (q) (»). Trwiafer of deCToe— AppUcatlon for. 

.._Xrt. 18a (5)— Step.io-old— Application for 

traiurer of decree for eaecution to another Court— 
Eflect of. 

An application to the Court which paired the dccrw 
to transfer the fame to another Court * for execution ii 
a itep>in’aid of execution within the roeaninr of 
Art. 189 (O of the Limitation Act. i Pat. 398; 19 
Pat. 354, Foil. 29 Pat. 686=»A.I.R. 195© Pat. 518. 


,,, Lim. Act. A.l.R. 1939 Cal. 599=V.V 
al. 33=69 C.L.J. 543—43 C.W.N. 
ind. Cas. 831. 


a’ 


(1939! 2 
604=187 


Art. 189 (5)— Application for cranafer of 

decree. 

An application for transfer of decree is an applica* 
lion for a step-in-aid of execiiion. within the meaning of 

Art. 182 (5). (1937) A.T.. J. 278=1037 A.W.R. 239= 
A.l.R. 1937 All. 397=169 Ind. Cas. 225. 


Art. i8a (5)— ‘Step-in-aid'— Pending exccatlon 

—•If necessary — Application for transfer of decree — If 
step-in-aid. 

A step-in-aid of execution can be taken before 
an application for execution of the decree has been 
made in Court. An application for the transfer of a 
decree to another Court and an order on it transfer- 
ring the decree, are iteps-io-aid of execution. T.L.R. 
(1947) Nag. 572=A.I.R. 1948 Nag. 197=*947 N.L.J. 

399< 


—Art. 182 (5). 

Where an application for transfer of a decree ia 
made to the Court which paired the decree and that 
application U in time, luch an application made in 
accordance with law is a ctep-in-atd of execution 
within the meantog of Art- 182 (5). (1946) 4® Bom. 

L-R- 583=A.I.R. 1947 Bo®- ”3- 


Art. 182 ( 5 )— Tranafcr of decree to aaotlicr 

Conrt — EsceatioB appUcatioii, If ' should be 
pMidlng. 


The law clearly contemplates that if a decree u 
legally capable of being executed, a ^ decree-holder 
may either apply for its execution by filing an appli- 

S tion under 0.21, R. ii. Civil P. C.t or apply for 
me step to be taken in furtherance of any execution 
proceeding! which he may thereafter think^ it necei- 
lary to uiiiiate, and in the latter case, ^ it b not 
neoevary that an application for execution should 
actually be pending at the time when he hies his 
application. For instance, the decree-holder would 
adopt a perfectly valid procedure if be applied in a 
suitable case to the Court which pasted the decree 
for the tranimisiion of the decree to another Court for 
execution and after (bb transfer bad been effected, 
applied to the traniferee Court for the execution of 
thedecrec. An application to transfer a decree to 
another Court for execution must, therefore, be re- 
garded as a steivin-aid of execution. 71 C.L.J- 535 
-A.I.R. 1940 C«l. 557= I.L.R. (1940) 2 CaL 25a- 
191 Ind. Cas. 574. 


Art. 182 (5I— Appli«nlon already etandiflg 

dismiased — Aootber aypllcation. 

A decree was obtained in the Small Cause Court. 
The Court of Small Causes havine r.o power to 
execute the decree against immovable property, it 
was necessary to send the decree for execution to a 
Court which had that power. The application was 
made on December g, *025. On Januarv 1926, 
the transferee Court received the order. On July 15, 
1926, an application in execution was made to 
that Court and was dbmisied on September 2, 1927* 
for default. On March 23, 1929, the decree-holder 
applied to the decree Court for another ord'r, the 
purpose of which was to do what the order of 
December 9, 1925, did, that is, send the matter to the 
Court of same Subordinate Judge, Second Class, for 
execution againit the immovable property. That 
application w^s dismissed on March 28, I929t ©o 

the ground that it had already* been ^ made and 
granted in 1925, which order was still efibetive 
and subsbting ; 

Reid, that the application for transfer was made to 
a Court which ban power to entertain a transfer 
application. 

Reid, also, that the application was to iransfer the 
decree, not to a third Court but to the same Court to 
which it had already been transferred. It was accor- 
dingly, even if granted, a perfectly useless step, and 
it was a matter for consideration whether such a step 
was a “step-in-aid*’ seeing that, if granted, it did not 
aid. But if this sort of step was the only step that could 
be taken, then doubtless it would be deemed a Kep in 
aid* ihould it would usually be preferable to 
move the transferee Court. A-I.R. 1937 Nag. 305 
(3 o 8)-I.L.R. (1937) Nag. 440=173 Ind. Cas. 51, 


—Art* tBi on appllcmllon for traiisfcr 

of decree to as other Court for execution— Whether 
itepwin-aids 




•Aft. i8« (5)— AppUcntloa to Cooft p«*alBf 
Aacf— to traaafer docfM to m ao thor Gooft fisr 


Aa sppllcatloD made to Court that paiKd the 
decree to transfer the same for execution to another 
Court Is astep-bs-aid of aecution. 1938 A.W.R. 
7^"*A.I.R. 1039 All* 57 (1938) A.L.J. 1128= 
I.Clt.(i93g) ML 97=180 Ini Gar. 403. 


•—Art. t8n (9)— Appllcntlom Cor tro— fsr of 

Aoaroo. 

^ An Ufdlcatloo for traiufcr of o decree to ’ n 
aoffeeQ Court whleh bos pesied the same b • stc^ 
i»«id of cxccutios wlUuo the tocanlng of Art ite 


An order on an application for transfer of a decree 
for execution to another Court b a step-in-aid of 
execution and gives a freih start of limitation. iB P.L-T. 

802— A.l.R. 1937 Pet- 35t = >6 Pat. 288=3 B.R. 57a— 
i6g Ind. Cas. 399- 


—Art. tga (5I— Order Crmnafcrrlng decree for 
essocudoa. 

The order of the Court which passed the decree 
sending the same for execution to another Court b not 
a mere ministerial act, but is a Judicial act and 
amounts to a siep-in^d of execution from the date of 
which the period ofibnltatlon prescribed by Art. t8a 
should be computed. A-I-R- i937 Rang. 477"*I937 
Rang, U K- «87«173 Ind. Cas. 160. 
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=383 UMITATION ACT-Art. ,82 (5) - 9. Step-in-aid. 


Art. 182 (5) — Application for transfer. 

An application undcrS. 39, Civil p. C., for transfer 
ot a decree is rot an application for execution. It is 
only an application for a step-in-aid of execution. 
39 Born. L R. 3.}o = A.T.R. 1937 Bom. 365 = 1. L.R.(i937) 
Bom. 691 = 170 Ind. Cas. 877. 


Art. 182 (5). 

An application for transfer of a decree amounts to 
a step. in-aid of execution. A.I.R. 1936 All. 360=1936 
.\.L.J. 25.1 = 1936 A.W.R. 294= ,63 Ind. Cas, 231. 


-Art. 182 (5) 


The application for transferring the decree from on 
Court to another and the order thereon if, in fact, i 
Ktep.in.aid of execution and gives a fresh start o 

limitation. A.I.R. 1936 Pat. 313 = 2 B. R. 529=16; 

ina. L-as. 984. 


where the d.-crec-hylder desires to obtain execution 
agamn Property situate outside the territorial 
limits of the j.irisrijction of the Court which made 

I fl Ind. Cas. 332=3 Pat.L.T. 298=1 pat. 

328=A.I.R. 1922 Pat. 301. 


Art. 183 (5). 

Application for transfer of decree wU1 be a step-in- 
aid only when it is in accordance with law. ^e 
expression applying in accordance with the law* 
means applying to the Court, to do something in 
execution, which, by law, the Court is competent to do. 
ft cannot mean applying to the Court to do some- 
thing which either toJhe decree-holder’s direct 
knowledge in fact or from the presumed knowledge of 
the law, he must have known the Court was in- 
competent to do. 67 Ind. Cas. 538=1 Pat. 651=3 
P.L.T. 422= 1922 P.H.G.G. 229=A.I R. 1922 Pat. 188. 


■ Art. 182 (5) 

expression “step-in-aid of execution” must be 
C7I to be intended to cover every application made by 
the decree-holder in accordance which law, setting 
tne Court in motion to execute the decree and 
m lurtherance of the proceeding in execution. Conse. 
quentlv, ^ application made for transfer of the decree 
from one Gourt to another for the purpose of execution 
must be deerned to be an application to keep the decree 

^ step-in-aid of execution. 
A.I.R. 1935 Cal. 6.^= 158 Ind. Cas. 590. 

Art. ,82 (5). 

^ application to the Court passing a decree to 
transfer it to another Court is an application to tak<* a 

A .1. R. 1933 Oudb 131 = 10 
O.W.N. 363=143 Ind. Cas. 678. 

Art. 183(5). 

An application for transfer of a decree is a step-in- 
aid of execution. A-I.R. 1933 Sind 78=27 S.L.R. 109= 
142 Ind. Cas. 489. 

^Art. 182 (5). 

Though a mere application to have a decree 
transferred to another Court is not an application for 
execution, it is an application for a step-in-aid of 
execution. 52 G.LJ. 569=35 G.W.N. 77=A,I.R. 1931 
Cal. 312=58 0.832=132 Ind, Cas. 149. 

Art. 182 (5)— Application for transmission of 

decree to another Court. 

The sending of the decree for execution to another 
Gourt is not by itself an execution of the decree, 
though an application for such a transmission may 
amount to taking step-in-aid of such execution. 115 
Ind. Gas. 865=1929 A.L.J. 553=A.I.R 1929 All. 

390* 

■ Art. 182 (5). 

Application for transfer of decree for execution is 
■tep-in-aid. 95 Ind. Cas. 26=A.I.R. 1926 All. 660, 

*~”“Art. 182 (5)— Application for transfer of 
decree for eaecntion is a step-i^-aid. 

An application for a certificate is a step-in-aid of 
itecutioQ and it is a step which is always pecessary 


““-Art. 182 (5) — Step-in-aid — Application for 
tran8f<“r— S. 39 and O. 21, Rr. <; and 10, C, P. Code— 
Transfer of decree from one Sub-Court to another 
Sub- Court in another District— Forum. 

The decree-holder having applied for transfer of 
decree under S. 39, G. P. Code for execution by the 
Sub-Judge of D the former Court ©f H. also a Sub- 
Court transferred the decree direct to the latter 
Court situate in another District and the High Court 
quashed the proceedings directing its transmission 
through the District Judge of Sanihal Parganahs: Held, 
that the application for transfer of the decree for execu- 
tion made by the decree bolder was an application “in 
accordance with law” under Art. 182 (5), Limitation 
Act the decrec-holder being not responsible for the 
mistake committed by the Sub-Judge of H. i Pat. L.T. 
366=58 Ind. Cas, 220. 

— — Art. 182 (5)— Application for transfer of decree 
svitbout copy of decree. * 

An application for execution of a decree by transfer 
to another court, though not accompanied by a certified 
copy of the decree and though the decree is not 
transferred is a step-in-aid of execution under Art. 182, 

II Bur. L.T. 116=42 Ind. Cas. 100. 

Art, 182 (5) — Step-in-aid — Application for 

transfer of decree. 

4 

Application for transfer of a decree for execution U 
a step-in-aid. 14 A.L.J. 415=33 Ind. Cas. 523^ 

Art. 182 (5) — Step.ln-aid — Application for 

transfer of decree. 

An application m transfer the decree to another 
court for execution is a step-in-aid of execution for 
purposes oflimitation. 35 All. 389=11 A.L J. 533=19 
Ind.Cas. 664. 

—Art. 182(5) — Step-in-aid — Application for 
transfer of decree. 

See 17 M.L.J. 417=30 M. 537=2 M.L.T. 466. 

^Art, 182 (5). 

An application to a Court in British India for 
trapifcr of decree for execution to Court of Political 
Agent, Quetta, is valid and can constitute a step-in- 
aid of execudoo. A.I.R 1942 Pesb. 49=201 Ind. ' 
619, ^ 
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——Art.l8a(5)— Application to Bridsb Indi^ Cowt 
to»traaifer decree for execution to Court in Native 
State. 

An application made to a* British Indian Court to 
transfer its decree for execution to a Court of Native 
State between which and the British Govt, there exists 
an agreement to execute each other’s decrees, is, a »tep- 
ui>aid of execution within the meaning of Art. 182, 
Lino. Act. 

A dccrce-holder who had obtainrd a decree in the 
Court at Dindigul (British India) applied on January 
2ij 1932» for an order transferring it to the Chief Court 
of the State ofPudukoltah and on January 25, 
hi* application was granted. The execution proceedings 
in Puoukottah led to nothing and the decree-holder 
caused the decree to be re-transferred to the Court at 
Dindigul. On October 10, 1936, the decree-holder filed 
an application for execution in that Court; 

Held, (Per Foil Bench; HarwlU, J., contra).— 
That the application to the Court at Dindigul made 
on October 10, 1936, was within time. A.l-R. *94* 
Mad. 309=I.L.R. (1941) Mad. 574=53 LW. t45= 
1941 M.W.N. i27=(i94i) I M.L j. 242=1941 A.W.R, 

7 (2) Sup.= i95 Ind.Cas. 576 (F.B.). 

Overrules— A.I.R. 1918 Mad. 580=42 Ind. Cai. 294 
(F.B.). 

Art. 182 (5) — Step-in-ald — Application for 

transfer — Execution by the Court of Native State- 
Existence of reciprocity. 

An application made to a British Indian Court to 
transfer its decree to the Court of a Native Slate 
between whom and the British Govt, there exists an 
agreement to execute each other*! decrees is a step-in- 
aid of execution within Art. 182. 42 Bom, 420=20 

Bom. L.R* 421=46 lod.Cas. 56. 

—Art. xSa (5^— Freali start of limitation— Order 
of transfer of decree— Ministerial order. 

The order of transmission on an application made 
to a Court, not for the execution of a decree but for 
■ the transfer of the decree to another Court is a purely 
ministerial act and cannot be availed of for saving 
limiution. aig Ind.Cas, 491 =23 Pat. 707=A.I.R. 1945 
P»t- 7> (73). ^ 

—Art. xSt (5)— Application for transfer of cse- 
CBtioii, If Mveo limitation. 

A mere application for an order for transmission of 
execution to anctther Court does not amount to an 
application for execution and cannot save limitation. 
A-IJI. 1939 Lah. 110=41 P.L.R. 105— I-L-R. (*939) 
1^8.319=162 Ind. Gas* 671. 

*8* (5)“ApplloUloo to Goat* paaalap 
decree to transfer deem to another Court for execution 
^■^uch other Court having no pecuniary jurisdiction to 
execute decree. 


Where a decree-holder applies to the Court which 
passed the decree for a transfer of the decree to other 
Court for execution but such other Court is not compe- 
tent to execute the decree, the decree amount excee- 
ding the pecuniary jurisdiction of the Court, the prayer 
in the application is such as the Court to which ihe 
application is made is not competent to grant and such 
an application is not in accordance with law and does 
not give a fresh start to limitation. A.I.R. igSQ All. 57 

= (1938) A.L.J. Ji28=I.L.R. (1939) All. 97=1936 
A.W.R. 763= 180 Ind. Gas. 403. 


—Art. 182(5). 

Transfer of an execution application from one 
Court to another on account of territorial adjustment 
does not affect or alter the date of original presentation. 

1931 M.W.N. 413- 


9 («l) (8). Trsmsfer of decree— Application to 
Transferor Court after transfer, 

—Art. s82 (5). 

Step-in-aid of execution— Application to Court which 
passed decree for an order re-transferring it. See 
C. P. Code, Ss. 41 and 48. (1947) * M.L.J. 156 = 
A.I.R. 1947 Mad. 431. 

—Art. 182 (5)— Application to txantsferrlng 
Court for sending for decree from transferee Court and 
sending it back again to same Court. 

A decree was passed by Coimbatore Court and 
transferred for execution on November ii, 1930, to 
Maikapur, The decree-holder did nothing till November 
It, 1933, when he applied to Coimbatore Court that 
the Court should send for the decree from Maikapur 
Court and then send it back again for execution 
there: 

Held, that the application c^uld not be held to be 
a step-in-aid of execution within the meaning of 
Art. 18a (5), so as to save limitation. A.I.R. 1942 
Nag. 63=1942 N.L.J. loiml.L.R. (1942) Nag. 539= 
200 Ind. Gas. 56. 


Art. s8a (5). 

Application by decree- holder to transferring Court, 
to re-call decree from transferee Court, for being 
executed by the transferring Court itself is a step-in- 
aid of execution made in accordance with law before 
the proper Court and saves limitation under Art. 11. 
20 P.LT. 353=A.I.R. 1939 Pat. 144=17 Pat. 617=5 
B.R. 465=180 Ind. Cas. 311. 

Art. 182 (5)— Non-Mtlafiictloii cerdfictsta aent 

to original Court— Application to recall decree. 

In cases where something is done which it is not 
necessary to do, it cannot be held that any step has 
been taken in execution. 

Where, aAer the sendi^ of a non-satisfaction 
certificate to the originsd Court, the decree-holder 
does not take any st^ in execution within three years 
thereof except by an application to recall the decree 
scot to the iraniferce Court, such an application qot 
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bciag a 8t?p*is>aid of oxocution, it being unneccnary 
would not save limitation. A.I.R. 1937 Rang. 406a 
la? Ind. Cai. 775. 

— Art. i8a ^5). 

A decree was passed on February 17, 1936 by the 
Court of the Additional Sub-Judge of Alipur* On 
January 21, 1929, it was transmitted to the District 
Court at Ranchi and was executed in the Court of the 
Subordinate Judge of Ranchi. Thereafter, the said 
execution case was dismissed on part satisfaction on 
April 30, 1930. On April 5, 1933, application was 
hied by the decree-holders in the Court of the 
Subordinate Judge of Alipur. On April t2, 1933, the 
Subordinate Judge of Alipur wrote to the District Court 
at Ranchi enquiring and thereafter, wrote again and 
then on June 19, 1933 received a reply dated June 17, 
1933, in which it was stated that execution case bad 
been dismissed on part satisfaction on April 30, 1930: 
On the said June 19, 1933, on receipt of the said reply 
the execution was registered ; 

HeM, that it was the date of the certiRcate April 
30, 1930 and not the date on which the certiRcate 
arrived in the Alipur Court which was of any relevancy. 
On the date of the application, the Court was not in a 
position to grant the prayers in the absence of the 
certiRcate of non>saiisfaction. But there was no 
justification to treat the application as not made or 
made to a Court without jurisdiction. A.I.R. 1935 
CaL 99»39 C,W.N. 129=60 C.LJ. 461=154 Ind. 
Gas. 731. 

Art. 1S3 (5). 

Decree transferred for execution — AppKcation to 
parent Court to re-transfer it to a third Court is 
proper and b step-in-aid. A.I.R. 1926 Lah. 113 
Appr.: A.I.R. 1922 Bom. 359* Dias, from,; 110 
Ind. Cas. 829=A.I.R. 1928 Mad. 493. 

Art. 18a (5). 

An application made after transfer of de^ce to 
another Court for execution to the Court paMisg the 
decree for certificate of part satufaction of the decree^ b 
not an application for execution or to take a step-in- 
aid of execution. 78 Ind. Cas. a4i*A.I.R. 1925 Lah. 

“33- 

——An. 18a (5). 

After a decree b transferred by one Court to an- 
other for execution, any application made to the 
former Court cannot be a step-in-aid. 39 Mad. 640, 
(P.C.) FoU. 74 Ind. Cas. 608=2 Pat. 247= *924 
P.H.C.C. 36a=A.I.R. 1923 Pat. 384. 

9 (r). ca. (5)— S»p-iss-ald— wii** la — 
(MlaeeUaneotta). 

An. x8a (9) — SCap-in-ald of cn c od on— 

Absence of prayer for sale in execution for ai^UcaHon. 

The omission of a prayer for tale in an execution 
appUctcjon if i)ot |ata} wi4 oyeif if ft 414 pot Uie 
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requiremenu ofO. 21, R. ii, C.P. Cede, it could be 
considered as an application to take a itep-io-ai^of 
execution. 63 L.W. ggfi^OgriO) 2 M.L.J. 26i=A.I.R. 
1951 Mad. 274. 

“““Art. 18a (3) — Step-in-aid — Exeendon by Const 

passing decree— Transmission to anolher Court of the 
decree — Simultaneous execution petition in both Courts 
— Notice to judgment -debtor — Abiencc— Effect. 

As the law stands in this State, a Court which has 
passed a decree, can, despite its having transferred it 
for execution to another Court and no» having received 
a non-satisfaction certificate, entertain an application 
by the decree-holder for transfer of the decree to a third 
Court or an application for simultaneous execution 
which can be ordered by the Court passing the 
decree. 

When^ an affidavit shows the occasion for making an 
application for simultaneous execution in general 
terms it cannot restrict either the scope of the request in 
the application or the order granting it 

The C.P. Code does not require mandatorily a notice 
to the judgment-debtor for ordering a petition for 
sinaultaneoui execution ai in the case ofO. 21, R. 66. 
It is only a notice required under the rule of justice, 
equity and good conscience that no judicial order be 
passed without giving the party afiected an opportunity 
of being heard. So, though an order passed^ like this, 
may be illegal and deserving of being set aside at the 
instance of the judgment debtor, it b not a case where 
the order will tie void and of no effect to serve as a step- 
in-aid of execution. (1945) 1 M L.J. 355, foil. I.L R. 
1951 Mad. 375— 63 L.W. 583 —A.I.R. 1950 Mad. 582 
“(*950) I M.LJ. 787. 


^Art. 182 (5) — Diacharge ndar Inaolvaacy Act 

—Execution petition filed — Petition, if siep-in-aid of 
the execution. 

Where the Court was competent to execute the 
deoree personally against the defendant but only by 
reason of a discharge granted under Insolvency Act, 
the decretal debt would be deemed to have bra 
extinguished, an execution petition filed in the Court 
give a fresh starting point for limitation. 
Such petition b step-in-aid of execution. (1945) 

I M.L.J. 355=58 L.W. 30 o = A.I.R. 1945 Mad. 352. 

—Art. 182 (5)— Sah under S. 61, Oodh Rent 
Act, if step-in-aid execution of decree for arrears 
of rent. 

Though a suit under S. 61, Oudh Rent Act u not 
intended to remove any obstacles, but in so far as 
the decree passed in such a suit requbes the tenant 
to pay up the arrears within a certain time in 
default of vdiich he is to be ejected, it b a step in 
furtberuce of the execution of the decree for arrears of 
rent 1936 O.WJI. 134— 1936 R.D. 72=A. I. R. 1936 
Oudb 248M11 Luck. 7i6aBi6o Ind. Gas. 465. 

^Ait. xSa (5)— 8fop-ln-aJd— What la. 

Judgment-debtor informing adjustment — Decree^- - 
holder contesting application— Act b step-in-aid of. 
cxccutioa. 124 Ind. Cas. 830=A.I<R- 1930 Qal. 304. 
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—Art. 182 (5) — Application made to point out 
official mistake in not calculating interest due un- 
der decree is step-in-aid of execution. 

The determination of the question whether an appli- 
cation amounts to a step-in-aid of exwution depends 
not on the stage at which the application is made 
by the decree-holder, but it depends upon the nature 
of the application and the relief claimed therein. 
One main test in such case is whether it was neces- 
sary for the decree-holder to make the application in 
order to realize the money awarded to him under the 
decree and in accordance with the decree. — . , 
An application made to point out that the official 
had omitted to include interest granted imder the 
decree payable to him and to correct the nustake ^ 
addition of interest after calculation, is necessitated 
by a inist^c cf official of the Court and is a 
siep-in-aid of execution. U is a judicial act and not 
a ministerial one. 114 Ind. Cas. 55=A.I.R. 1929 
Lah. 103. 

Art 182 (5)— Application to appoint Receiver 

is step-in-aid. 113 Ind. Cas. 909=10 L.L.J. 505= 
A.I.R. 1929 Lah. 57. 


Ind. Cas. 271=47 All. 667=23 A.L.J. 422=6 L. 
R. A. (Gv.) 339=A.I.R. 1925 All. 394. 

Art. 182 <5)— Examination of witness to re 

sist objection to execution. 

The decree-holders examined a certain witness in 
order to resist an objection filed by the judgment- 
debtor to the execution of the decree. 

Held, that the action on behalf of the decree- 
holders was a step in-aid of execution as contemplated 
by Art. 182. 21 C.W.N. 868 ; 22 C.W.N. 1027. 
and 2 P.L.J. Foil. 88 Ind. Cas. 807=4 Pat. 

202=6 P.L.T. 777=A.I.R. 1925 Pat. 459. 

Art. 182 (5) — Application to reject certain 

objections to execution is step-in-aid. 40 All. 668, 
Foil. 63 Ind. Ca.s. 907=19 A.L.J. 641=A.I.R. 
1921 All. 119. 

Art. 182 (5)— Step-in-^d — Application to 

reject objections to the execution of decree. 

An application to the Court executing a decree 
asking that certain objections to the execution of the 
decree be dismissed so as to enable the execution to 
proceed is a step-in-aid of execution and saves the 
bar of limitation. 40 All. 668=16 A.L.J. 704= 


Art. 182 (5)— Step-in-aid — Application for -18 Ind. Cas. 38. 

receiver. . Art. 182 (5)--Step-m.aid — Application for 

Wliere the decree-holder asked for the appointment taking evidence, 
of a receiver to harvest the crop ^ pay the rwenue. Application by a decree-holder to reject an objec- 

after the sale but before confirmation, this application, raised to the execution of decree and an appH- 

is a step-in-aid of execution. 7 M.L.T. 86=5 Ind. cation to examine decree-holder’s Witnesses arc both 
Cas. 758. step<i-tn-aid of execution and serve to save limitation. 

Art. 182 (5)— Step-in-aid — Decree against 5 Ind. Cas. 292 (All.). . 

estate of deceased in hands of Judgment-debtonv— Art. 182 (5)— Application to receive jail-batta 

Application for execution not accompanied by is a step-in-aid of execution. 

inventory C. P. Code, O. 21, R. 12. A written application to the Courts to receive the 

Decree against estate of deceased in the hand of railway fare and the cost of meals for sending the 
judgment-debtors— Order 21, R. 12, C. P. Code, judgment-debtor to the Civil Jail is a step-in-aid and 
docs not apply — Application for execution need not gives a fresh starting point for limitation, 
be accompanied by an inventory to make it step-in-aid Tf an application written or oral has been made 
of execution. 98- Ind. Cas. 941=28 Bom. L.R. .asking the Court to take some step-in-aid of cxecii- 

1322=A.LR. 1937 Bom. 52. tion. it forms a starting point under the article. 

Art. 182 (5) — Applications for hastening rea- 70 Tnd. Ca«!. 80=15 M.L.W. 14=A.I.R. 1922 

lization of decree amount are steps-in-aid. Mad. 30. 

\Miere the decree-holder by applying for a final Art. 182 (5)— An application for the revival 

decree was endeavouring to get an order which he of previous proceedings for execution is a step-in-aid 

thought at the time was necessary before exciting ©f execution. 64 Ind. Os. 727 (Cal.), 

his decree, but afterwards^ due_ to better advice he _ - Art. 182 (5) — Step-in-aid — Payment of 

gave up that attempt and applied for tlie execution nioney duo— Pre-emption decree — Limitation, 
of the decree without getting a final decree as that application for the execution of a decree for 

wa? unnecessary, ^ , ore empfion can be made within three years from 

//e/d that such applications were steps-in-aid of when the money due under it is tendered, 

execution, for he was asking the Ckxrt to n^ke an payment of money tmder a decree for pre-emption 

order which was thought necessary before taking out ^ necessary step-in-aid of execution. An appHca* 
actual execution of Ac decree and as Ae ultimate tendering the money in order that the decree- 

object of Aese petitions was to hasten the actual might be able to apply for possession forms a 

realization of the decree amount. 106 Ind. Cas. - . starting point for limitation whether Arts. 181 

395=A.I.R. 1928 Mad. 38. ^ Ae UmUation Act applied to the «se. 

Art. 182 (5)— Permission to execute decree j (J-C) 41=22 O.G 82=52 Ind 

where -party on record is dead, is a step-in-aid, but 
enures only for Ae Acn party to Ae proceedings. 

8S Ind. Cai. 6S7=A.I.R. 1926 Clal. 267. 

— »Art. 182 (5)— AppUeatkm to send for records 
may amount to step^-dd. 

Although every appUeation to aend for a record 
made by a decreeholder may not necctsarily amount 
to a step-m-ti^ if the Court before whom Ae appU* 

> % cation is made considers it necessary in order to get 
' rid of the objections rused by Ae judgmcsit-ddKor. 
ipdt an application map amount to a tt^-fandd. 88 


Lat?.’ 182 (5)— Step-ln-aid — AppUcetlon for 

praying Ae Court to “j! ? 

ion wiA a ^i% CaT 

id of execution whin Art* IBZ. 38 liw. i-ai. 

-A^ 182 < 5 )— 8tep-ln-ald — AppUettfoa for 

^ oontliwance of $ #le l« 8 
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st_ep-in-aid of exccnfinn. 30 C 761. Foil. 1 L VV 
.•'/3=2.-^ fnd. Ca^. 58. 

-—-Art. 182 (5)— Step-in-aid — Application for 
sale proclamation. 

Applicati'-n for ihe is^ue of a fre^li proclamation 
1'* a t -in-;u I of oxociMon. 9 TikI. Ca*. 634 (All.> . 

Art. 182 (5)— Step-in-aid — Compromise 

postponing execution, 

Conipromi^e postponin<r execution to nn indefinite 
period IS a >tcp-in-aid. 15 C.W.N. 82=6 Tnd. Cas 
366. 

- — Art. 182 (5)— Step-in-aid — Attachment of 
house — Extract from collectorate — Application 
for. 

An application for attachment of the jialgment- 
(Ichfor’s honec and «liare« in a Mauza w.'u; made 
witlPn time and in proper form. The application wa^ 
returned to ihe decree-holder for supplying the ne- 
cess.iry extracts of the collectorate register. The 
application was refiled after 3 years frc<m the pre- 
vious application. Ildd, that the subsequent appli- 
cation for collector's extracts was a step-in-aid. U 
C.W.N, 481=5 Tnd. Cas. 579. 


liw tlierein referred to has to be made, is a step-in- 
aid of execution.” ^ 

P«-r Wathec, y._\vi)en \vc have to consider the 
interpretation of Art. 182 with reference to execu- 
tion of a foreign decree, we have to consider not 
ulirher the application would have been a step-in-aid 
m Hritidi India with reference to the execution of a 
l.ntidi Indian decree, but whether the applicationliav- 
ing reference lo a foreign decree and having been 
orr.ugJit m tlio proper foreign Court, was a step-in- 
niil under tlie huv of that Court and if it was j^uch 
a «(ep-in aid. it satisfies Art. 182. "When a foreign 
Court ha? laid dovvn that an application such as the 
I'icsent to transmit the documents to British India 
was at the time it was made, a proper stcp-in-aid of 
execution. Ii would be wrong for the British Indian 
Court to hold, when called on to execute that foreign 
flecrte that that application wa.s not at the time it 
was made, a perfectly legal step-in-aid within the 
meaning of Art. 182 of the Iiiilian Limitailon Act. 
42 r.om. 420. Appr. 69 Ind. Cas. 932=45 Mad. 
1014=1922 M.W.N. 647=16 M.L.W. 735=A.I.R. 
19Z1 Mad. 72=43 M.L.J. 700. 


Art. 182 (5)— St^-in-aid — Application by 

Executor. 

An application in proper form for execution bv 
file executors of the original decree-holders though 
probate had noi been then obtained is a step-in-aid 
of execution. 20 Cal. 755, Foil. 9 C.L.T. 382=4 
Ind. Cas. 118. 

Art. 182 (5) — Step-in-aid — Application for 

arrest and attachment. 

An application under O. 21. B. 21. C. P. Code 
is sfep in aid; the date of application too proper court 
is the date of perscniation and not tlie date when 
it is considered and disposed of. 10 C.L.J. 479= 
3 Ind. Cas. 336. 

Art, 182 (5) — Application for a ‘seal war- 
rant’. 

An application made to the Court of Small Causes 
at Calcutta, in execution of a decree issued there- 
from, for the is'ue of a “seal Avarrant” is an appli- 
cation to the court to take a step-tn-aid of execution 
of the decree witlijn the meaning of Article 179. 
And such would he the case notwithstanding that, 
owing to the absence of the record in another court, 
a seal warrant could not at once issue on the accep- 
tance of the decree holder’s application. 1906 A. 
W. X. 269=3 A.L..T. 815. 

Art. 182 (5) (179). Cl. ( 4 )— Presidwc.y -Small 

Cause Court ~ Seal warrant Application for 
execution — Step-in-aid of execution. 

.An application (o the Calnitta Small Cause Coiirt 
for a seal warrant is an application for execution 
or to take a step-in-aid of execution and will furnish 
a fresh starting point, of limitation for execution. 
(1901) 29 C. 580. 

Art 182 (5) — Foreign decree — Execution 

in British India— Valid step-in-aid of execution 
taken in foreign Court— Must be accepted as such 
in British Indian Court. 

Per Schzmhe. C. /.—The law to be^ considered is 
that of the place where the application is made which 
will generallv also be the place of origin of the decree 
and a. 5 of the Art. 182. of the Indian Limitation 
Act must be read to mean “to take some step which, 
according to the laiy of the place where ihe applica- 


9. (s). Cl. (5)— Step-in-aid— What is not— 

Miscellaneous. 

Art. 182 (5) — Step-in-aid — Application by 

decree-holder to have debtor adjudged insolvent— 
If saves limitation for execution of decree. 

An application by a decree-holder to get his debtor 
adjudicated insolvent is not a step-in-aid of e.xeciition 
atxl will not therefore give a fresh start of limitation 
to fhe decree-holder for executing his decree against 
the debtor, under Art, 182 (5), Limitation Act. 16 
Bom. L.R. 612. not foil. I.L.R. (1949) Bom. 
634=51 Bom. L.R. 608=A.r.R. 1949 Bom. 379. 

Art. 182 (5) — Application for ratable distri- 
bution — Decree creating charge on property. 

An application for ratable distribution made in 
execution of a decree creating a charge on the pro- 
perty for the recovery of the decree amount is not 
one made “In accordance with law” and cannot save 
limitation. A.I.R. 1943 Bom. 353=45 Bom. L.R. 
707=210 Ind. Cas. 376. 

—Art. 182 (5)— Affidavit in reply to garnishee’s 
objection . 

An affidavit fiRd by the decree-holder in reply to 
an objection by the garnislu-e is not application in 
accordance with law to the proper Court to take 
.vome step-in-aid of execiiiion of the decree. .A.I.R. 
1943 Mad. 398=f]943) 1 M.L.T. 95=1943 M. W. 
X. 83=1. L.R. (1943) Mad . 48.^=210 Ind . Cas. 79. 

Art. 182 (5) — Step-in-aid — Application for 

injunction . 

A step-in-aid of execution can be taken before 
an application for execution of the decree has been 
made in Court. 

-After the mortgage-decree was made final, the judg- 
ment-debtor transferred a portion of the mortgag^ 
property. It was op^ to the decree-holder to ask 
for the execution of his decree before it was barred 
by limitation, the transfer by the judgment-debtor 
not having the effect of throwing any ohrtacle to the 
execution of the decree. But he applied for an in- 
junction and in the proceedings, the judgment-debtor 
resisting the application in reply admitted the exis- 
tence of the mortgage-decree against him : 

that the application for an injunction could 
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not te treated as step-in-aid of execution. A.I.R. 
1939 All. 483=(1939) A.L.J. 740=1. L.K. (1939) 
All. 728=1939 A.W.R. 640=183 hid. Cas. 685. 

Art. 182 (5)— Application to revive decree 

finally satisfied — Whether step-in-aid — Decree, 
if suspended, pending application to set aside 
satisfaction order or appeal therefrom. 

When, at the time of making an application, tliere 
is no executable decree, the application cannot be 
regarded as s.tep*in-aid of execution. There can l»e 
no question of the execution of a decree which is not 
in being at the time of the application. It would 
not be proper to couple an application for execution 
along with the application to set aside the order of 
satisfaction, for until the decree ba<l been restored to 
being, there would be nothing to cxecu.e, nor even 
any determination of Uic amount for which execution 
could issue. An application lo revive a decree which 
is finally satisfied cannot be regarded as a step-in- 
aid of execution of that decree which, tir«lcs« ' and 
until it is revived has no judicial existence. A.I.R. 
1939 Mad. 892=50 L. \V. 497= (1939) M.W.N. 
996=187 Ind. Cas. 591. 

Art, 182 (5)— Unnecessary application. 

A consent decree passed under S. 15-13. Dekkhan 
Agriculturist Relief Act. 1879 does not require to be 
made final. Where such a decree is passed and the 
decree-iiolder applies lo make it absolute, the applica- 
tion docs not constitute a step-in-jud to save limitation. 
A.I.R. 1937 Sind 121=170 Ind. Cas. 189. 

Art, 182 (5) — Application to reconsttuct 

decree. 

An application for reconstruction of a decree which 
has been destroyed is not a step-inaid oi execution. 
36 Bom. L.R. 115=A. 1 .R. 1934 Bom. 113=150 
hid. Cas. 866. 

Art. 182 (5)— Step-in-aid — Reconstruction 

of lost record. 

An application for execution of a decree need not 
be accompanied by a copy of the deerf-e. When, 
therefore, the decree has been lost or destroyed, it 
is competent to the decree-holder to appb' for cxccu- 
lion and to obtain relief upon proof of ;hc contents 
of flie decree by secondary evidence. An applica- 
tion to a court to reconstruct a lost <iccree, is not a 
siep-in-aid of execution, as it is needless for the de- 
cree-holder to have the decree restored }»cforc he 
applies for execution which mu-st be done within 
three years from the date when the judgment was 
pronounced. Quaere-. Whether, when a record has 
been destroyed, the decree-holder is entitled to bring 
a fresh suit or whether he must apply for execution 
of the lost decree and prove its contents by s-econdary 
evidence. (1907) 11 C.L.J. 243=5 Ind. Cas. 660. 

—Art. 182 (S)— Obtaining of — Search certifi- 
cate. 

The obtaining of a certificate of search of cer- 
tain documents fr«»n the Office of the Sub-Registrar 
rannot by any stretch of langiuige, be called a step- 
in-aid cd execution. 

Nor can the fact that Uie decree-holder got beck 
certain documents filed by her in the previous 
execution of decree case be looked upon as a ^tep- 
, iaatd of execution of her decree. 10 O.W.N. 
123I=A.I.R. 1934 Oudh 426=9 Luck. 2^=147 
Cas. 766. 


Art. 182 (5)— Merc application for a copy of 

a decree — Application to execution Court itself — 
‘Necessity of. 

Aieie application for a copy oi a decree i. annul 
be >ai-.l to be a step-in-aid oi execuiiou. T<.' come 
within Art. 182, a decree-holder must make sonic 
apphealion to the execution Court iiseli. A.i.K. 
1933 All. 756=(1933) A.L.J. 1126=145 ind. Cas. 
915 (2). 

Art. 182 (5)— Step-in-aid — Application for 

copy of decree. 

.\n application lor .i copy oi the dccne lu be 
executed i}. not an applicaiioii to the Court, to take 
>oiuc siep-in-uid of execution and Uiuc will nut be 
cuinpuicd from the date of such ;ui application 
(lyjU) M.W .K, 700=12 L.W. 534=39 AI.L.j. 5/2 
=tA} Ind. Cas. 117. 

Art. 182 ( 5 )— “Step-in aid"— Application for 

transfer — Objection by judgment-debtor — Batta 
memo. — Application to proceed with execution — 
Vakalat in appeal by juagmenl-debtor. 

A decree-holder appJjed lor transfer oi a decree 
on August 20, 1923. Tlie judgment-debtor Couiend- 
cd tliat the decree was satisfied. The Conn order- 
ed the decree-holder to produce his accounts. The 
decree-holder, on December 5, 1923, pu; in an alfi- 

davii, Ex. C. in wluch lie syud that he had not 
kept his day books and ledger with him and stated 
“as prayed for in the petition, orders are necessary 
for taking out execution. ' Transfer was ordcied 
on December 7, 1923. The present executiou peti- 
tion was filed on November 22, 1926: 

Held, (») Uiat the Ex. C was not a nep-in-aid 
of execution as the prayer to the Court to proceed 
wiUi the execution of the peiiliou was entirely un- 
necessary since tl^ Court was bound to dispose of 
it: 


til) that the balla memo, put in by the decree- 
holder for witnesses in the enquiry was also not a 
'^tep*in-aid . 

(lit) a t-akalat filed by Uie decree-holder in an 
appeal by the jud^em-debtor against the order 
made on* such enquiry would not be a !iiep-in-aid as 
tlie appeal was only a continuation of the prevtous 
Droeeeding and the vakalat is filed to oppose it. 
A.I.R. 1933 403=37 L.W. 455=64 M.L. 

j. 345=142 Ind. Cas. 197. 

Art. 182 (5) — Merc opposition to application 

hv iuiigmcni-debtor to set aside sale, is not step-in- 
.lid of execution. 115 Ind. Cas. 24=30 P .L.R. 
419=A.I.R. 1929 Lali. 529; 

Are. 182 (5)— Step-in-aid — Filing of teceipt 

for cost*. , . , . f 

Mere filing of receipts by a decree-holder for 

costs on accoimt of maintenance of judgment-debtor 

in jail does not amount to a step-in-aid. 101 Ind. 

691=A.I.R. 1928 Lah. 443. 

—Art. 182 (5) — Merc appearance of. decree- 
holder in proceeding under O. 21, R. 90, C. ^ 
Code dismissed for default is not step in aul . 99 
\T'cL 869=1926 P.HX.C. 381^ Pat. 280= 
8 P.L.T. 356=A l.R. 1927 Pat. U3. 

Art. 182 (5)-Application to . recover costs 

incidental to execution, -U not 

Si %^1=48 All. 377=24 A.L.J. 465=A.I.R. 

— lM^(6)-^ere filing of Talbuia doet not 
•8V8 Hndutloit. 
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Where the lalb<^a was filed in pursuance of an 
order passed by the Court requiring the decree- 
holder to file the same. 

Heid, that the pa>mcut of the talb<n*<i was a con>- 
pliance with tJi.u and not an application to 

take <t step in-aid of execution which could extend 
tlic of limitation. 73 Ind. Cas. 2U=A.I. 

R. 1924 Uudli 231, 


Art. 182 (5) — Application against defendajits 

V ho were declared i isolvt.us is inoperative agair^st 
tlK-m as well as others. 77 Ind Os 747=25 
Bti.i I..K. 1237=A.I.R. 1924 Bom. 180 

—Stay order is not (Marten, J., doubting). 

Marten, J. — Wheti'.er a stay of pro- 

ceedings granted at the instance of the plaintiff can 
Ik; said to he step in-aid of execution. A mere ad- 
jourmnciH has been held not to be such a step-in- 
aid of execution, although an application for ad- 
juurimiciit in order to obtain further evidence has 
bec-n held to be a step-in-aid. 

Pratt, J. — The application for slay is not a step- 
in aid of execution. 76 Ind. Cas. 317=A.I.R. 
1923 Bom. 218. 

■ -Art. 182 (5)— A warrant of arrest issued at 
the instJuicc of the decree-holder had bwn returned, 
the judgment-debtor not having been found. There- 
upon the Court passed an order in the following 
term': — "Fresh steps, if any, by lOth May, 1917”, 

Held, that sielthi- tint order nor tlic appheotion, 
winrh must have been made in connection with 
it is a sjep-in-aid of execution; it could no be said 
that limitation began to run from the lOth May, 
when the application for execution was finally dis- 
missed. 75 Ind. Cas. 489=18 M.L.W. 109=1923 
M.W.N. 871=A.I.R. 1923 Mad. 686. 


Art. 182 (5) — The payment of maintenance 

charges for the judgment -debtor in jail cannot by 
itself suffice to give a fresh starting point under Art. 
182 (5) as that article requires an application to 
take a step-in-aid of execution. It cannot be pre- 
sumed that an application would have been made, 
when the decree-holder paid such charges. 62 Ind. 
Cas. 480=13 M.L.W. 289=A.I.R. 1921 Mad. 532. 

Art. 182 ( 5 )— Step-in-aid — Application to 

withdraw previous execution application. 

An application to withdraw a previous appucation 
for execution is a mere redundance and not ste^ui- 
aid of execution. Hence it cannot save liinitauon. 
(1919) P.H.C.C. 80=50 Ind. Cas. 44-4. 

Art. 182 (5)— Step-in-aid — AppUcation for 

Succession Certificate. . .1 

An application by the successor of a 
creditor, for a succession «rtifi«te is not a ste^i - 
aid of executoin under Art. iK, 

A step-in-aid of execution is to J* 

Court and not by the applicant, Art. Iffi. 6 
means an application in accordance which law made 
to the proper Court asking it either «^tc or 
to take some step-in-aid of «e«muon. 37 Bom. 559 
=15 Bom.L.R. 557=20 Ind Cas 252. 

Art. 182 ( 5 )— Step-in-aid — Application for 

arrest— Asking for warrant . 

A decree-holder's appearance on the date of h^- 
ing of an execution application and his prwentmg 
his application for issuing a warrant to the jud^wt- 
defctor is not a step-in-aid of the execution and tunc 
does not run for a fresh' application fr^ 

Art. 182. 14 O.C. 124=10 Ind. Cas. 182. 


' Art. 182 (5)— Step-in-aid — Application for 
confirmation of sale. 

An application for confirmation of an auction sale, 
by decree-holder as auction-purchaser is not an 
application to take step-in-aid of execution. II C. 
L.J. 356=6 Ind. Cas. 264. 


—Art. 182 (5)— Step-in-aid — Application for 
confirmation of sale by decree-holder — Auction 
purchaser. 






cation IS required is no step-in-aid of execution. /U 
appheauon by the decree-holder aucUon-purchaser 
for conf^^ion of sale is not a step-in-aid of exe- 
cution. (1904) 31 C. 1011=9 C.W.N. 193. 


— Step-in-aid — Application for 
Attachment— Different property. 

A subsequent application to attach another property 
of judgment-debtor is not a step to carry on an 
existing application, though the previous application 
lia-s ftot been struck off the file. 17 P.R. 1910=20 P 
L.K. 1910=22 P.W.R. 1910=5 Ind. C^. 815. 


Art. 182 (5)— -Step-in-aid of execution — Com- 
promise-Execution at a later date. 

Whether a compromise made upon an application 
for execution with the result that the decree has been 
executed in part and the rest of it would be satis- 
fied hereafter and containing no reference to any 
further proceedings to be taken in execution is not 
a step-in-aid of execution. (1910) 15 C.W.N. 82 
=6 Ind. Cas. 366. 


Art. 182 (5)-— Amendment of decree — No. 

Tield, that an application under S. 206 of the 
Code of Cllvil Proc^urc to bring a decree into ac 
cordance with the judgment does not give a fresh 
starting point of limitation and cannot he regard^ 
as a appucation to the proper Court to take a step- 
in-aid of execution 20 A. 304; 27 A. 575, folL; 
25 C. 253, diss. from. 1907 A.W.N. 169=4 A. 
L.J. 469. 

—Art. 182 (5)— Application for amendment of 
order absolute. 

An application for amendment of an order ab- 
solute is not an application to take a step-in-aid of 
execution. 2 A.LJ. 287=1905 A.W.N. 108^7 
A. 575. 


^Art. 182 (5) — ^Application to eject — Step-ia- 

aid of execution — U. P. Rent Act — Decree for 
arrears of rent. 

An application under S. 95 of the U. P. Rent 
Act to eject a tenant (which is purely optional with 
the landlord, being in itself a supplemental right) U 
not a step-in-aid of execution of a decree for arrears 
of rent. (1905) A.W.N. 213=2 A. L.J. 661=28 
A. 131. 

Art. 182 (5) — Decree directing execution of 

muchilika and costs — Costs recovered — Applica- 
tion for costs incidental to execution proceedings 
cannot keep alive decree for execution of muchi- 

Uka. 

WTiere a decree (greeted execution of muchilika 
and cccts, and costs were recovered, applications for 
costs incidental to execution procee^ngs cannot 
keep alive the decree for execution of muchilika. 
for they were not aRilications for the execution of 
the original decree or any part of it. (1901) 24 

672. 
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g. (t) Cl. (5)— S^-in-aid— Starting point 

of limitation. 

Art. 182 (5)— Step-in-in aid of execution — 

Application to tako— Starting point. 

From the language Art. 182 ta) of Uic Luiuta- 
tion Act it is clear that whether an execuUon appU- 
caUon is one for execution of the decree or to take 
some step-in-aid of execution of the owee. w 
starting point of Umiialion is the final order 
on such an application and not date on which it 
was filed . The Article does not permit any 
tiation between such appUcauons. 'll 

N. 772=A.I.R. 1949 Mad. 363=61 I..W. /«)_ 
(1948) 2 M.L.J. 488. 

Art. 182 (5)— Step-in-aid - Decree including 

several reliefs based upon distinct causes of action 
—If separate decrees — Final orders on previous 
execution petitions— If save limiUPon for sutec- 
quent execution petition claiming reliefs other than 
that claimed in the prior pePtiens. 

There is only one decree within the meaning 01 
Aa. 182 of the Limitation Act, noiwithsmdrng 
that it includes several reliefs based upon distinct 
causes of action and it is open to the decree-holder 
to rely upon An. 182 (5) of the Limitation Act 
and ask*for limitation to be calculated from the tote 
of the final orders in previous execution peUUom 
notwithstanding that those petiti^ sou^il execution 
of reliefs other than that sought m the later exe- 
cution petition. I.L.R. (1948) Mad- 
R 1948 Mad. 246=1947 M.W.N. 717-60 L. W. 
750=(1947) 2 M.L.J. 443. 

—Art 182 ( 5 )— Step-in-aid— Starting point of 
UmiUtion — Law before and after amendment m 

1927 

Before the Limitation Act was amended in 1927. 
the starting point for limiUtion was the date of an 
appUcation made to a Court for execution of a 
dwee or order. But after the amendma^ the 
UmiUtion runs from the final ordtf passed by a 
Court on an application for ex^uon or to 
some step-in-aid of execuuon of decree ot or^ 

A.I.R. 1939 Rang. 406=1939 Rang. L.R. 508= 
185 Ind. Cas. 552. 

-—Art 182 (5)— Under Cl. (5), of Art. 182 as 
amended' by Act 9 of 192:^. limiuPon for makii« m 
application for execution runs from the tote of the 
•final order passed on an appheauon m^c in accor- 
dance with law to the proper Court for cxecuUw 
or to take some step-in-aid of oi iht 

decree. (1906); M.W.N. 582=44 L.W . 59=A. 

Lr! 19^^. 613=I.L.R. (1937) Mad. 112= 
71 M.L.J. 336=163 Ind. Cai. 354. 

Art. 112 ($)— At amended by Ammding Act 
(9 of 1927)— Operation of— Application for exeat 
tiOD fiM after Jaimary 1928. 

An Amending Act will not disturb vested rights. 
If, at the time an amending Act came into force, 
the decrce-holder’t right to execute the decree had 
not become barred by Utmution, the subsequent ap- 
^icatkio for exeaition would be in time if filed witl^ 
three years from the/ date of the orders passed on 
the prior exeeutioa petitioo. 

An appUcation to execute a decree was ffled oa 
April 20, 1928. The decree was dated June 20, 19^ 
axid tlie prior appUcatioos were, one oo January 9, 
19 ^ disBtis&cd on March 23, 1925, and another 00 


March 23, 1928, the latter of which was subsequenUy 
dismissed for default: 

/frW, that inasmuch as when the amending Act of 
1927 came into force, the decree was not barrrtd. 
any subsequent application made by the decree- 
holder to execute tlic decree would be governed by 
the provisions of the amended Act, and the appli- 
cation made on March 23, 1928, was in time, and 
consequemly the execution was not time-barred. 63 
M.L.J. 725=(1932) M.W.N. 1116=36 M.L.W. 
716=A.I.R. 1933 Mad. 85=140 ind. Cas. 500. 

Art. 182 (5) — The amendment will not disturb 

vested rights and so subject to this. limitation on 
application made after the 1st January. 1928 will 
necessarily be governed by the amend^ Act. 127 
Ind. Cas. 572=A.I.R. 1930 Pat. 207. 

Alt. 182 (5) — As amended by Act 9 of 1927 — 

Starting point. 

Article 182 is plain in its meaning. The time 
limited is three years from tlie tote of final orders 
passc-d on an application made in accordance witli 
law to tlie proper Court for execution or to take 
some step-in-aid of execution of the decree or order . 
127 Ind. Cas. 572=A.I.R. 1930 Pat. 207. 

Art. 182 (5) — Final order — Three years period 

— Starting point. 

Under Art. 182 (5) of the Limitation Act as 
amended the three years' time is to be calculated 
from the date when the previous application is filed 
but from the tote when tlie final order on sucli ap- 
plication is passed. 34 C.W.N. 733. 

Art. 162 (5)— Time, when nuifr— Final order 

on execution application committing judgment- 
debtor to civil prison — Judgment-debtor subse- 
quently released for non-payment of subsistence 
^lowancc . 

Where final order on an application for c.xecution 
is passed committing the judgn^t-debtor to civil 
prison, but the judgment-debtor is released subse- 
quently for non-payment of subsistence allowance, 
the date from which the limitation runs is tlie date 
of ilic final order committing the judgment-debtor 
to civil prison and the execution proceedings cannot 
be said to be pending till the judgment-debtor was in 
prison. A.I.R. 1939 Kang. 406=1939 Rang, L. 
K. 508=185 Ind. Cas. 552, 

——Art. 182 (5)— Successive execution applica- 
tions, whether competent. 

It is clear, both from the Civil P. C. itself and 
from the provisions of the Limitation Act, that the 
Legislature contemplated that there might be a suc- 
cession of applications for execution. A.I.R. 1943 
P.C. 98=47 C.W.N. 715=56 L.W. 444= <1943) 2 
M.L J. 121=(1943) A.L.J. 323 <2)=10 B.R. 49 
=1943 M.W.N. 56S=I.L.R. (1943) Nag. 669= 
1943 N.L.J. 587=1943 A.W.R. 11=46 Bom. L. 
R. 306=70 LA. 83=1. L.R. (1943) Kar. (P.C.) 
109 Sup. =208 Ind. Cas. 102 (P.C.). 

Art. 182 (5)— There is provision for c^secu 

live applications for execution and a £r«« stott w 
Uovided for in Art. 182 from ihe^date of 
Srder passed on a previous 

A.I.R. 1939 Lah. 73=I.L.R. OJM)-’ Uh. 571- 

41 P.L.R. 206=181 lod. Cm. »?• . 

^Art. 183 ($)— Final ordw^-^AppeH-w^rung 

period Of 

.!,» final order passed <» an appucauoo qww 
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ill accordance law lo the proi)er Court for 

c.xccutioii or to tskc ^ 011 K ■'iip-iii-aid of execution 
of the (!ecrcc or oi-lcr. When llu- ca'-e has gone 
in appeal, liiniini.i.ii from tlie -late of llie 

appellalc "idir. Inn,', where the tinal order of 
till- lli^li LuiiiT 1 ^ oil April an 

ajrj.licaliy i lih.; ,.ii June 6, 19J9. is clearly wilhiii 
'Hill J, r.L..J\, 25/ = l.i7 liid. Cas. 004. 


Art. 182 (5; — Application valid at its incep- 
tion — Limitation, when begins to run. 

iia< juriMiicl-ion to deculc wrongly a> 
\\eM U' ami uluTi the execution proceedings 

Kgaii Iijiuii ail apiilicalion which was valid in iU 
iia ipiiciii lor the piiijio-cs of liini atioii, it does not 
ui.iilei wiiilher the liiial oitUt passed thcTein was 
ill accoi'laiue with law or not; umc will begin to 
run tr»'iii the date of sudi liiial order. A.l.R. 
I'JvU Kang, 101 = l4't Ind. Cas. 98. 


Art. 182 (5) (before amendment^— Step in-aid 

—Starting point. 

i line begins 10 run not from opening of execu- 
tion proceeding', hut from aiijihcatioiLS for steps- 
in-aid of execution. 117 liid. Ch'. 578=7 Kang. 
ld2=A.I.K. 1929 Rang. 152. 

——Art. 182 (5)-~.\n application made by a legal 
icprcsentutive, for execuliou more than three years 
after the decree-holder’s death is not lime-barred 
when it is within three years of an application made 
previously hy other reprcsenUitives. 105 hid. Cas. 
611=3 Luck. 126=4 O.W.N. 1U25=A.I.R. 1928 
Oudh 30. 


— I — Art. 182 (5) (before amendment) — The dale 
of applying to the Court asjcing it to take some 
step-iii aid of execution of the decree or order is 
to be taken as the date from which the period of 
limitation sliould be computed and not the date of 
pevitioiiers taking some step-in-aid of execution. 98 
Ind. Cas. 156=50 Mad. 49=24 M.L.W. 488= A. 
l.R. 1926 Mad. 1178=51 M.L.J. 480. 

“——Art. 182 (5) — It is not the application for exe- 
cution alone which saves limitation. Any other 
application which may be taken to be a step-in*aid 
of e.xccution will also start a fresh period of limi- 
tation so long as the execution is not barred under 
S. 48 . 74 Ind. Cas. 810=A.1.R. 1924 Oudli 177. 

Art. 182 (5) (before amendment) — Time runs 

from application not from date of order on the 
application. 10 C.L.J. 479; 13 CL.J. 26, Foil. 78 
Ind. Ca.s. 766=3 Pat. 596=5 P.L.T. 451=1924 
P.H.C.C. 221=2 Pat, L.R. (Civ.) 249=A.I.R. 1924 
Pat. 576. 

- "Art. 182 (5) (before amendment) — Step in- 
aid— Cls. (5) and old (6) of Art. 182 of the Limi- 
tation Act are not mutually exclusive. 

\Vliere an application to lake a step-in-aid of exe- 
cution has been made after issue of notice under old 
Cl. (6), the starting point for coinpuiing the period 
of limitation is the date of the application to take 
a step-ill-aid of execution and not the date of issue 
of notice. 12 Bur.L.T. 74=52 Ind. Cas. 937. 

• ^Art. 182 (5) and old (6)— Step-in-aid—Issue 

of notice. 

Art. 182 (5) and (6) arc indepeiidciU and exclu- 
sive of each other and the provisions contained in 
cme clause cannot be imported into tlie other. 39 Mad. 
923=30 M.L.J. 460=18 M.L.T. 3I3=(1915) M. 
W.^. 7^9*30 Ind. Cas. 707. 


——Art. 182 (5) (before amendment)— Step-in-aid 

— Limitation — Starting point . 

Limitation begins to run from the date on wliicli 
ajiplicatioii IS made to Court to take a stsn-in-aid of 
e.vecu.ion and not from the date on which 'the Court 
actually takes the step. 13 A.L.J. 305=28 Ind 
Ca-i. 381 . 

— — Art. 182 (5) (before amendment)— Step in- 
aid— Limitation— Starting point. 

Art. 182 pre.scribes the period of limitation for 
execution from the date of applying for it or taking 

h.is been penduig ivould not entitle decree-holder to 
computation of time from any later date. 1 Bom. 

R ' ton 1912=155 P.L. 

K. 1912=14 Ind. Cas. 335. 


Art. 182 (5) (before amendment)— Step-in- 
aid — Starting point. 

l ime runs from tlie date of the presentation of an , 
applicaiiou to take a step-in-aid for execution not 
trom the date of final disposal. 17 C.L.J. 42^=13 
ind. Las. 189. 

“ 3 ~Art. 182 (5) (before amendment) — Step-in- 
^id—LimUation— Starting point. 

Limitation runs from the date of e.xecution of 
application to take a step-in-aid of execution and 
not from the date of disposal of such application by 
tin* Court. 13 C.L.J. 26=9 Ind. Cas. 213. 


— “Art. 182 (5) (before amendment)— Execution 
—Step-in-aid of execution — Application, date of, 
C. P. Code, S. 231. 

Under Art. 179 time runs from the date when an 
application is presented to the Court anri not from 
tljc date on which the application is con.sjdered and 
disposed of by the Court. ' VVJien, tlwrefore, an 
application for execution ivas presented to the 
Court on the 27th August 1904, by one of several 
joint decree-holders and contained a prayer for leave 
to e.\ecute the decree under S. 231, Civil Procedure 
Code, time ran from the 27th August and not from 
the 30tjfi Aug:ust on which date leave was granted to 
the petitioner to execute tlie whole decree on behalf 
of himself and the joint decree-holders. (1909) 10 
C.L.J. 479=3 Ind, Cas. 336. 


^Art. 182 (5) (before amendment) — Step-in- 

aid— Starting point. 

Under Art. 179 (4) of the Old Act the period 
of Imitation starts with the application to take a* 
step in-aid of execution and if the application is in 
accordance with law it makes no difference whether 
the Court does or does not not take the step asked 
for. 8 M.L.T. 235=(1910) M.W.N. 713=7 Ind. 
Cas. 859. 


—Art. 182 (5)— Hostile interests — Steps taken 
by one — If can enure to benefit of another. 

Both ^ ^d B claimed to execute a mortgage 
dtcree obtained by the deceased. Execution petition 
was filed by /4 on May 5, 1930. B objected. Both 
arrived at an agreement whicli was: “it is settled 
between the parties that A will be aiiilled lo exe- 
cute the decree, but that for a priod up to October 
31, 1933, he should not be allowed to take out of 
Court Ihe money that may be‘ realized in execution 
of the decree. If before October 31, 1936, B in- 
stitutes a suit for declaration of his title, in that 
case the money will remain in deposit until the dis- 
posal of the suit’'. Accordingly B filed a suit and 
it was declared that B and not A was entitled to 
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execute the decree. In the meanUme /4 had allowed 
liis execution to be dismissed on October 2o, lyoi, o 
filed an execution petition on September 14, 1936, 
within tliree years from October 26, 1933 ; 

Held, that the rights of llie judgincnt-dcbLors to 
raise the question of limitation could nO[ be affect- 
ed by any agreement between persons with inter- 
ests hostile to each other and who were carrying on 
litigation amongst themselves. Steps taken by one 
could not enure to the benefit of another. Interest of 
B being hostile to that of A, steps taken by A could 
not be taken advantage of by B, Consequently B's 
application was time-barred. A.I.R. 1938 Pat. 531 
=5 B.R. 128=178 Ind, Cas. 759. 

10. Cl. <6)— Refund. 

Art. 182 (6)— Decree coming within prohibi- 
tion of S. 48, C. P. Code— Art. 182 (6), if can 
be availed of. 

Clause (6) of Art. 182, Limitation Act cannot be 
availed of by a decree-holder, jf his decree comes 
within the prohibition contained in S. 48. Civil P. 
Code. If. therefore, a decree-holder has realised an 
amounL of money by execution of his decree, but is 
compelled to refund that amoimt by a decree passed 
in a .subsequent suit for refund, there is no doubt that 
he will be entitled to take out execution for this 
amount, if the application is presented wiiiiin three 
years from the date of the final decree in tlie refund 
suit, provided 12 years have not already rxm out from 
the date of the original decee. If, however, 12 
years have already expired from the date of the ori- 
ginal decree, the decree-holder will not be entitled 
to avail himself of the provision of Art. 182 (6). 

The <Iccrcc-holdcr may be entirely blameless and 
the refusal order might be made after 12 years, 
without any default on his part. The law, how- 
ever, has to be interpreted as it stands even though 
it may lead to hardship and injustice. A.I.R. 1942 
Cal. 255=1. L.R. (1942) 2 Cal. 245=46 C.W.N. 
149=74 C.L.j. 502=204 Ind. Cas. 614. 

Art. 182 (6) — Application for refund 01 pur- 

cliase-moncy by ptjrchascr at (Zourl auclion will be 
within lime if made within three years of final ap- 
pellate decree. 1931 M.W.N. 1006. 

U. Clause (7). 

(a) .Applicability. 

(b) Instalment decree. 

(c) Interpretation. 

(a) Applicability. 

-—Art. 182 (7) and C. P. Code (V of 1908), 
8 . SS~>Bo^ by surety — Starting point of the 
period of limitation for execution against surety — 
Computation of the period of limitation. 

A surety executed a bond under S. 55 of the C. 
P. Code on bdialf of a judgment-debtor wherehv 
he undertook to pay the entire decretal amount if 
the judgment-debtor did not file an insolvency peti- 
tion ■within a month and did imt prosecute it. 
The insolvency petition was dismissed for non- 
deposit of gazette notification charges, and within 
tlirce years from the date of dismissal tiie decree- 
holder sought execution against the surely. Do a 
qocstion whether it was in time, 

JO-F.Y.D.-76 


Held, (i) Art. 182 (7) of Uio Limitation Act 
appr.etl to the ca^c and as the decree liolder had 
tlirec years from the date on wliich the insolveticv 
petition of the judgment debtor was <li.5inii>s«.d for 
non-proseciiiion, his jqiplication was in lime. 

( 11 ) The i*erio<J cuvcre-l by the insolvency peli- 
liun can be excludc<l in calculating the three years 
from the dale of the hist order on tlie execution 
petition. 1950 iM.W.N. 57=A..I.R. 1950 Mad. 

756=(1950y 1 M.L.j. 20. 

Art. 182 (7) — Conipronnse decree — .'\mounl 

to be given to plaintiff on at. anting majority and on 
Itis executing receipt within 6 montlis after that 
<late — Deafli of plaintiff before atiaining majority — 
Application for execution by heirs: 

Held, that execution application was covemed by 
Sell. 1, Art. 182 (7), and time ran from tlie dale 
of attaining plaintiff’s majority and not from date 
of his death. 40 L.W. 875=A.I.R. 1935 Mad. 
107=154 Ind. Cas. 529. 

Arts. 182 (7) and 181 — Instalment decree con- 
taining default clause — Execution application re- 
lating to instalments falls under Art. 182 (7) and 
not Art. 181. 

For the purpose.s of limitation, an application 
must be taken as it is and an application for execu- 
tion relating to instalments whether it is maintain- 
able or not cannot be treated as one made on the 
footing of a default clause. The maintainability of 
such an application depends upon the construction of 
the particular decree concerned. But so far as the 
recovery of instalments as such is concerned, the an- 
plicaiion for that purpose clearly comes under Art. 
182 (7) and there is no room whatever for the ap- 
plication of the residuary Art. 181 in such a ca^c. 
A.I.R. 1946 Cal. 500=81 C.L.J. 325=50 C. W. 
N. 735=226 Ind. Cas. 343 (F.B.). 

Art. 182 (7) — Insalment decree containing 

default clause— Construction of — Option of reco- 
vering whole amount after default if and when 
can be waived stated — Application for execution, 
after default occurs, for remaining instalments; 
filed more than three years from date of default 
but within three years of instalments falling due, 
held maintainable and is within time under Art. 
182 (7). 

An instalment decree, containing default clause, 
consists really of three parts. First, there is the 
Iiari which declares the amount due and it binds the 
dccrcc-liolder and the judgment-debtor equally and 
absolutely. Next, there is the part providing for 
payment by instalments and it is for the benefit of 
ihe judgment-debtor. Lastly, there is tlie part pro- 
viding that in case of a default, the whole of the 
unpaid balance shall become due, and, It is for the 
benefit of the decree-holder, who is given a right to 
foreclo'^urc, iis it were, the instalments. Such a pro- 
vision must, whenever possible, be construed in fav- 
our of the decree-holder whose right to get immediate 
payment has once been interfered with by the order 
for instalments and the correct way to construe it 
is to hold in favour of an option, unless the language 
use<l in the decree clearly bars it. 

A proviso in an instalment decree which merely 
says that in the event of a default, the entire amount 
shall immediately become due or payable dr^es not ex- 
clude an option in the decree-holder to take advant- 
age of it or not to do so; it is not intended to be 
substitutive the order for instalments in a case o{ 
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a default, but only lo come into force as an alier- 
native at the will of tlie decree-holder. 

The correct viw is not that when there is no evi- 
dence of waiver, the oi)iion must be deemed to have 
bvvn cxcrciscil. hut when there is no evidence 
that the option has been exercised, it miint be deem- 
ed to have 'been waived. When the decree-holder ap- 
plies for rcalisn ion of instalments rather than for the 
wliolc amount, that itself is evidence that he does not 
wi'h to e.xeicisc his option or, to put it in another 
way, wishes to exercise it in favour of abiding by 
llu- ill talmcius; and unless there is something to 
show Liiat lie had previously sought to enforce Ute 
default clause, it cannot be said that he must never- 
lliclcss be deemul to have done so. 

Wdicre. Ihcrctorc, a decree directs payment of the 
decretal amount by instalments on particular dates 
and provides that in rase the defendant fails to pay 
any instalment at the stipulated period, the entire 
dccrc'.al amount would he due, then, after a default 
has occurred, an application for execution relating 
to subsequent instalment, as such, is maintainable 
and any application, made more than three 
after the first default, but relating only to instal- 
ments which fell due within three years cf the date 
of tlie application, is within time V 

Art. 182 (7),' Limitation Act A.I.R. Ol. 

500=81 C.L.J. 325=50 C.W.N. 735=226 Ind. 

Cas. 343 (F.B.). 

—Arts. 182 and 181 — Decree ordered to be paid 


in instalments — \Vhole decree to accrue due at once 
in case of any default — Default occurring— Applica- 
tion for execution of remaining balance under second 
part of decree — Article 182 is not applicable but Art. 
181 is applicable. A.I.R. 1942 Oudh 31=1941 A. 
W.R. (C.C.) 340=17 Luck. 346=1941 O.W.N. 
1205=197 Ind. Cas. 689. 

—Art. 182 (7)— Maintenance decr«e— Payment 
directed at certain dat^Application for enforcing 
payment — Article applicable. 

The words “such date" in the last column of 
Art. 182, Cl. (7) refer to the date on which a de- 
fault was made in the payment of any of ihe instal- 
ments. Where the decree for maintenan« directs 
p-ayment at a certain date, an application to en- 
force such a payment would fall under O. C7) 01 
Art. 182. A.I.R. 1939 Oudh 281=1939 O.W.N. 
768=1939 A. W.R. 129=183 Ind. Cas. 706. 

Art. 182 (7)— Compromise decree /‘Meeting 

payment of decretal amount by instalments on - 
tain dates and in case of default of any, entire am 
ount to be realised— First default— Execution appli- 
cation more tlian 3 years after but relating to in- 
stalments within three years of apphcation—Ap^i- 
cation is within time— Article applicable « Art. 
182. 1935 O.W.N. 837=A.I-R. 1935 Oudh 465= 
11 Luck. 276=156 Ind. Cas. 764 (F.B.). 

Arts. 182 (7), 181— Instalment decree-De- 

fault clause— Provision entitling decree-holder to 
recover whole amount on default of two successive 

instalments — Default: ... 

Held that it must presumed that the judgment- 
debtors had made default in the pajTOcnt of the first 
three instalments and that the execution Court could 
not take cogTiizance of these payments as they had 

not been certified. • v 

Held, also, that the application having been m^e 
after the instalments had fallen due. the appropriate 

jirticle is Art. 182 <7) j the application for the re- 



covery of ^is amount, therefore, was well within 
time, but his application for recovery of future in- 
stalments was premature. 

Per Mnkerji, J . — According to the terms of the 
decree, the decree-holder has two distinct rights. 
The first right was to receive instalments as and 
when they fell due. The second right was to en- 
force the paj-ment of all the instalments that might 
remain unpaid in the case of two successive instal- 
ments remaining unpaid. If it be a fact tliat the 
second right is time-barred, it would not follow 
(hat the first right would also be time-barred. A. 
I. R, 1934 All. 534=(1934) A.L.J. 772=56 A. 
921=4 A. W.R. 498=149 Ind. Cas. 598. 

Art. 182 (7) — Decree on simple money bond 

— Agreement to pay in instalments — Stipulation 
entitling decree-holder to realise entire decree 
amount on default — Default — Application for exe- 
cution more than three years after default— Main- 
tainability of. 

The decree-holder instituted a suit against the 
judgment-debtor on foot of a simple money-bond 
and on September 24, 1927, obtained a decree on the 
basis of a compromise. It was agreed between the 
parties that the decretal amount would be paid in 
instalments yearly. It was also stipulated that in 
case of default in payment ©f any instalment on the 
due date, the decree-holder may realise the entire 
decree-money. It was found that the first and second 
instalments had not been paid by the judgment- 
debtor. The first instalment fell due on April 23, 
1929 and an application for execution was made on 
March 30, 1933; that is, more than three years after 
the default; 

Held, tJiat the question for consideration was whe- 
ther under the terms of the compromise there was 
no option leh to the decree-holder but to execute the 
decree for the entire sum due on the non-payment, 
of the first instalment, that if the decree-holder was 
not compelled under the terras of the compromise to 
ask for the recovery of the entire amount due on 
account of tlie instalnients, there was no reason why 
he should not be permitted lo execute hb decree for 
the instalments that still remained due and that 
there was nothing in the terms of the compronus,e 
which compelled the decree-holder to enforce his de- 
cree for the recovery of the entire amount in caw 
of default of payment of any instalment immedi- 
ately ; 

Held, also that in a case like this, the decree- 
holder might execute his decree on the liappening of 
the first, second or any subsequent default; and limi- 
tation would run against him only in respect of each 
instalment separately from the time when each such 
instalment may become due and payable and that 
failure to e.xercise the option when the decree-holder 
had the power of doing it did not take away from 
him the right of exercising it on any subsequent 
occasion, and the case was governed by Art. 182, 
O. 7, Limitation Act. On the occasion of each de- 
fault, the decree-holder would be entitled to enforce 
his claim Tor Uie payment of the entire amount due 
except in res^pect of which his claim had become bar- 
red. 11 O.W.N. 498=A.I.R. 1934 Oudh 334= 
9 Luck. 602=149 Ind. Cas. 603. 

—Art. 182 (7)— Instalment decree in 1912— 
case of default, the decree-holder, to sell certain ini' 
movable property after twelve yeare — Option— In 
of default in payment for two years, deorw* 
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holder at liberty to execute decree at once — Default 
in 1917*— Decree-holder exercising option and apply- 
ing for safe of property — Dafkliast not pursued — 
Second application in 1920 — This application also 
struck off — Another application in 1926 held, time- 
barred both under S. 48, Civil P. C. and Art. 182 
(7). A.I.R. 1931 Bom. 203=33 Bom. L.R. 459 
=132 Ind. Cas. 437. 


• Art. 182 (?)— Applicability — Instalment de- 

cree . 

Where a coinpromhe decree directed payment by 
instalments on named dates, and furtlicr <lircctcd the 
judgment-debtor to pay the entire balance due if he 
made default as to any two successive instalments. 

Held, (Per FuU Bench ). — That if the application 
for execution is an application to recover certain in- 
stalments already overdue. Art. 182 (7) applies and 
limitation will run in respect of each instalment 
from the dale on which it became payable. 

Per Mukerji, J . — The provision in the decree which 
makes the whole of the decretal amount payable, in 
case of one or more defaults, is only an ancillary 
clause and can have no independent existence. It 
is, therefore, not right to say that, there being no 
clause in Art. 182 svhich would directly apply. 
Article 181 should apply to it. 112 Ind. (fas. 73= 
51 All. 237=26 A.L.J. 966=A.I.R. 1928 All. 

629 (F.B.). 


-Art. 182 (7) — Decree directing payment of 
annuity and in default, delivery of certain property 
to decree-holder — Each instalment of annuity is a 
claim under decree and each default gives rise to 
right to recover property. . ' ^ 

The rc.-;i)ondcnt, on the 3bUi September," 1916, 
obt'iined a decree by which certain propeities were 
to be left in possessioti of tlic appellant, who was 
to pay to tlic rc pondcni annually a sum of Rs. 2,000 
in the month Kason, or iti default of pajment of 
the same (Rs. 2,000 anntfally) the saki properly 
would be made over to the re.-pondent. On the 8th 
October, 1924, the rcsiwndent filctl an application for 
execution of the decree against the api.ellant in de- 
fault of payment of two in.stalmcnts of Rs. 2.000 
each, for the years 1923 and 1924 respectively and 
claimed, as the judgment-debtor failed to pay accord- 
ing to the decree that the Court, might direct the deli- 
very of the lands by the judgment-debtor to the decree 
holder. It was pleaded that execution was limc- 
barretl . 

Held^ that each instalment as it became due was 
a claim onginatjng under the decree from the date 
V 7 s^h ^m arose, that tlie provisions of Q. 

fo reroJl; therefore execution 

instalments was not barred, nor 
waj^ the cl^m of respondent for delivery of prxjpertv 
was bvred either, as on the occasion of a defoult 

respondent to have 

J?*"®' 422=1927 M.W.N. 442= 
54 I. A. 272=29 Bom. L.R, 1014=1 I C 109 — 

M vV’ w *^=32 CW.N. 1= 

L. ji'ffiTp.c 

n. Instalment decree. 

(i) Rights of decree-holdcr. 

(li) SUrting point of liiniUtion. 

.(ft) Waiver of bmefit |of default clause. 


(i) Rights of decreC-hoIdcr. 

/ 


Art. 182 (7) — Instalment decree — Default in 

payment of instalment — Effect — Whole decree — 
If executable — Option of decree.holder — Construc- 
tion of decree. 

When an iiisialni(.nt decree directs the payment 
of the doer t.il ;imuiini in aniuwl iiivalincnts, the 
question wlicihcr the decree-holder Inis an option 
to e.\ecu,c for the whole amount or only for the in- 
stalment or inslalment-> whMi arc in default has to 
he decideil on a proper construe: ion of the decree. 
25 P;u. W4=.-\.i.R. 1947 Pat. 2.50=12 B.R. 769= 
226 Ind. Os. 552. 


V 


for unpaid balance in case of default in payment 
of instalment — Default— Some instalments time- 
barred — Right of judgment-creditor. 

Where an instalment decree states (hat in default 
mstalmcnt. the judgmen.-creditor will be 
cnmled to e.vcculc the decree for ihc rest of the 
unpaid balan-.e and i-.o instalment is paid, the judg- 
iiKm-crcditor can wane the earlier in.^talinent which 
fell due beyond the period of limitation, f.^., beyond 
ueKe jt^rs from the date of application for exe- 
cution and/ can recover (hose which arc within twelve 

application. A.f.R. 1945 Pat 1S5 

rD B >‘- 108=221 I„d.^ 


- Art. 182 (7) — Exigibility clause — Execution 
for whole amount— Decree confirmed in appeal— 
Decree which had ceased to be instalment decree. 
*i converted again into instalment decree » 

In the case of an instalment decree with an exiiri- 
bdity clause m default of three instalments if a 
decree-holder elects to talcc advantage of the default 
clause .iml applie; in execution to recover the whole 
amount of the decree, he cannot. after,vards, even 
though his dar^/ias/ is mfructuous, treat the decree 
as .an instalment decree. The confirmation of the 
lower Courts decree in appeal after the execution 
petition by the decree-holder has not tlie effect of 
converting a decree which had ceased U> be an in- 
stalment decxce into mi in.stalment decree again. The 
Appellate Court confinned the decree in (he form 
which it had assumed, i.c., as one wliich could be exc- 
rnled a.s a decree for a lump sum. A.I.R. 1946 
Bom. 63=44' Bom. L.R. 903=^5 Ind. Cas.’ 447. 

■ Art. 182 (7)— Option to recover entire amount 
on default of an instalment — Decree.holder unsuc- 
cessfully exercising option — Right to execute de- 
cree to recover instalment. 

The option to recover the entire decretal claim on 
the occurrence of the default is a provision inserted 
for the benefit of the decree-holder. The decree- 
holder is entitled to lake out execution of the decree 
to recover the instalments not barred by limitation, 
e\en if he has already made an unsuccessful attempt 
to recover the entire amount by making an appli- 
cation to execute the entire decretal claim on d efaul t 
of an instabnent. A.I.R, 1943 Nag. 170=1943 
N.L.J. I08=I.L.R. (Ii43) Nag. 334=208 Ind. 

Cas. 240. 

—Art. 182 (7)— 'Such date* means when each 
instalment falls due. 

In (he case of instalment^ "such date" will be the 
date on which each in'talment falls due. \^cn the 
first instalment has fallen due and cah be rtcgverii 
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hy the decree-holder by means of execu.ion. the mere 
fact tii^t the non-paym'.-iit of the second instalment 
entiled ilic decree- liold.r to 'brmg the property to 
and recover tliv whole amount (including the 
tliird in^talmeuL), docs not ncces'arily nicasi that he 
(•aniiict rco.ver th • hr-t instalmcn by proceeding 
auaiu'H div j iidgir,c:U-<Ivl)lor in ihe normal way. A. 
I.K. IVMJ Iiid. Cas. -124. 

Art. 182 (7) — Instalment decree with eligibi- 
lity clause — Application not coming to notice of 
judgment-debtor — Decree holder, if can subse- 
quently apply for instalments becoming due — 
— Pre.i-ous election, effect of. 

Where a decree lioldcr has definitely elecicd to pro- 
ceed in one of two-way-, peimijcd him by a decree, 
he cannot he allowed ir-tev to go back upon lii.^ elec- 
tion aii'l chc-osc the scco:; I way iintcad of the way 
lir originally ch -sc. 13n , the doctrine of election is 
not a mere legal pr. .hibition to any_ party against 
(vcr changing his inind; it is an equitable doctrine 
winch is applied in law in order to prevent prejudice 
h^dng (hue to ilio opposite party. 

Confccjucntly svlierc an execution application mak- 
ing a particular choice (asking for recovery of all 
instalments relying on n default clause) never came 
to the notice of the ju<l.ginenc-dcbtor at all it can- 
not in any sense be sa'd to prejudice tlie judg- 
menl-dcbior. There can. therefore, be no legal 
obstacle whatever to the decree-holder ileciding sub- 
scqitcmly that he will execute the decree for the in- 
stalments wliich liavc fallen due. A.I.R. 1942 Mad. 
679=1942 M.W.N. 476=55 L.W. 522=(1942 ) 2 
M.L.J. 225=203 Ind. Cas. 478. 

Art. 182 (7) — Option to execute whole decree 

in case of default in payment of instalment — Exer- 
cise of opinion — Effect. 

Where an iitstalment decree gives to the decree- 
holder an option to c.xeciitc his decree for the whole 
amount in ca.se of default, the moment he successfully 
exercises the option, he at once converts the decree 
from being an instalment decree into an ordinary 
decree for the realisation of the full decretal amount. 
He cannot gain claim to realise any of the instal- 
marts as they fall due or rather within three years 
from the date on which they fall due. A.I.R. 1941 
Oudh 93=1940 O.W.N. 1202=1940 A.W.R. (C. 
C.) 472=16 Luck. 495=191 Ind. Gas. 757. 

Art. 182 (7) — Failure to enforce default clause 

—Whether should prove condonation of default 
clause. 

Tlie default clause is not for the advantage of the 
judgment-debtor but for the advantage of the judg- 
ment-creditor. He cannot be compelled to take ad- 
vantage of this clause which is in his favour on pain 
of losing furtlier instalments due to him. this pay- 
ment of instalments being not for his benefit at all 
but for the benefit of the judgment-debtor. There 
is no reason why the judgment-debtor seeking to take 
advantage of his own default should be allmved to 
require a decree-holder to prove condonation of the 
default. If the decree-holder says that he did condone 
the default, then, in the absence of any evidence or 
conduct by the decree-holder proving the contrary, 
his statement should be accepted. Consequently, 
where the decree-holder has failed to take advantage 
of the default clause, his right to recover instalments 
due to him witbin three years of the application ioT 
execution is not barred. A.I.R. 1939 Sind 49=1. L. 
(1940) Kar. 385=180 Ind. Cas. 933. 



Art. 182 (7) — Compromise deed in respect of 

decree— Deed providing for monthly instalments 
decree not to be executed until default of three 
consecutive in.Calmen-.s — Judgment-debtor paying first 
iiwtalment noi paying second and third but paying 
fourth one — He ilien not paying fifth and sixji in- 
stalments — Dtcrce-holder applying to execute decree. 

Held, that when tlie judgment-deb.or made default 
in payiiig two instalmeniS but paid the third one, the 
cftccl of inch payments in law in the absence of ex- 
prob-'S tonne that he was paying the third instalment, 
was that the payment was towards the first instal- 
ment tha; was defaulted and so when he again made 
default in paying two consecutive instalments, there 
\.n> a default in paying three consecutive instalments 
and the decree holder could, therefore, execute the 
decree. 1938 O.W.N. 816=A.I.R. 1938 P.C 250= 
4R M.L.W. 368=19 P.L.T. 709=(1938) M.W.N. 
914=32 S'.L.R. 913=42 Bom.L.R. 968=176 Ind. 
Ch<=. 890 (P.C.). 

Art. 182 (7)— Where a decree for money is 

made payable in instalmenis and in default of pay- 
ment of any in-ialment the whole of the decree be- 
comes payable immediately, it is open to the decree- 
holder to apply, even after three years^ from the 
(laic of the default, to recover such of the instalments 
as have become due witiiin three years the date 
of his application. The default clause in an instal- 
ment decree is for the benefit of the creditor and 
the crcdiior's failure to avail himself of it would not 
ileprive him of the remedy he would have had, apart 
from the clause. A.I.R. 1936 Bom. 268=38 Bom. 
L.R. 492=163 Ind. Cas. 937. 


■Art. 182 (7) — Default clause. 


Where a decree providing for payment of the de- 
cretal amount by instalments contains a provision 
tliat if the defendant failed to pay any one instal- 
ment, plaintiffs might recover the whole debt at once 
by executing the decree, the clause making the whole 
amount payable on default in payment of any instal- 
ment is inserted for the benefit of the creditor, who 
has an option to enforce the clau>e or not. When 
default is made in the pa>-ment of an iiutalment, it 
aught to be held that the fact that defau.t occurred 
in the payment of an instalment and that the creditor 
raght thereupon have enforced the (lecrec for the 
whole amount is irrelevant since he did r.ot in 
iltempt to do so, and his omission to do so has 
lot deprived him of the right to recover the mstai- 
nenls which became due within the three years 
jefore the filing of the petition for execution. 

The principles laid down in. A.I.R. 1932 P.C. 
207; 138 Ind. Cas. 779 (P.C.), apply m the 
af an insialment decree. A.I.R. 1936 Bom. 1^ 
57 Bom.L.R. 942=60 B. 62=160 Ind. Cas. 527. 

-Art. 182 (7) — Compromise decree — Rupees 


00 of decretal amount to be paid on certain date— 
lalaiice to be paid in instalments on certain dates— 
)n default of Rs. 300 or two instalments, all money 
5 be paid at once-Default of Rs. 30a-ExecuUW 
>r whole not applied for— Subsequent default of 
ivo instalments— Execution application of whole 
mount— Application beyond three years from date 
f default of R>. 300: 

Held, that the claim to whole was barred . But 
e could apply for instalments fallen due if within 
me from date of application; that the payment oirt 
f Court was not a sftep-in-aid of ex^Uon ^ 
rould not extend limitation. 1935 A.W.R. 531— 
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A.r.R. 1935 All. 259=C1935) A.L.J. 1291=157 
Ind. 0»s. 1052. 

Art. 32 (7)— Instalment-decree — Option on 

default lO execute for amount outstanding— Decree- 
holder may execute decree for any instalment not 
paid within the prescribed lime. A.I.R. 1934 Lah. 
48=148 Ind. Cas. 177 (2). 

Art. 182 (7)— Default clause— Interpretation 

— CommitUl of default— Instalments within time, 
if can be recovered. 

The default clause in an initalment-decree is to 
be interpreted in favour of the decree-holder who 
is always entitled to ignore it as if it was not a part 
of the decree and take out execution for the instal- 
ments. that are still within the^period of limitatimi. 
He can do so irrespective of the fact that so far 
as the execution proceedings arc concerned, the 
fault was made from the very start and that the 
whole anoount had become payable. A.I.R. 1933 
Pesh. 14=141 Ind. Cas. 745. 

—Art. 182 (7)— Some instalments time-barred— 
Whether decree can be execute regarding other 
instalments . 

Where, in an instalment decree, some instalments 
have become time-barred, the decree-holder can 
take out exccu;ion with regard to instalments which 
are not yet time-barred. 33 P.L.R. 30=137 Ind. 
Cus. 202. 

Art. 182 (7) — In the case of a decree which 

provides for paj-ment in instalmenis and entitles the 
decrcc-lioldcr in the event of default to treat the 
whole debt as immediately payable, unless ihc de- 
cree clearly leaves the decree holder no option on 
the happening of the default but to execute tlie 
decree once bir all for the wlv lc amount due under 
it, the dccrec-lioldcr may execu;e it on the happen- 
ing of the first, second nr any subsequent default; 
and limita ion will run against him onlv in respect 
of each instalment separately from the time when 
each SfUcli instalment, may become due and payable. 
The failure to exercise this option when |he decree- 
holder had the pcr.vcr of doing it would not take 
away from him the right to exercise it on any sub- 
sequent occasion. 11 Pat. 440=13 P.L.T. 454=A. 
I.R. 1932 Pat. 253=139 Ind. Cas. 202. 

Art. 182 (7)— Default in instelment— Entire 

decree amount beconung payable — On default exe- 
cution need not be for entire amount. 

In the case of a decree for money payable by in- 
stalments with proviso that in case of default of 
payment of any instalment judgmenldcbtor would 
be liable to pay amourU in lump sum, the decree- 
holder Is entitled to exei^te his decree for any in- 
stalments not barred by limitation and is not bound 
to apply for full execution wiUiin three years from 
the date of first default. 100 P.R. 1902 ; 6 P.R. 
1913; 8 P.R. 1917; and A.I.R. 1921 Lah. 42. Foil. 
109 Ind. Cas. 272=10 L.L.J. 382. 

—Art. 182 (7)— On default, judgment^btor to 
put decree-holder in possession of certain land— 
Decree-holder is not h^nd to apply for possession 
on first default but may da so on any subsequent 
default. 16 All. 371 and 16 AU. 237. FoU. 63 Ind. 
Cas. 664=2 Lah. 155=80 P.L.R. 192l=A.I.R. 
1921 Lah. 42. 

—Art. 182 (7)— Instalment d ecie e No option 
to decree-holder in the caae of the whole amount 


becoming due under an instalment decree on do- 
fault of payment of one instalment. 

In the case of whole amount under an instalment 
decree becoming due on failure to pay one Instal- 
ment no option, is allowed to the decree-holder bet- 
ween compelling intmciliate payment of the whole 
amount and recovering money according to instal- 
ments. 13 C.L.J. 243, not Fr>l!. 21 835= 

37 Ind. Cas. 916. 

Art. 182 (7)— Instalment, non-payment of— 

Subsequent payments of other in.^talmen-.s — Appro- 
priation — ilarlier inS(,a*ments must be deemed to have 
been paid off. 67 Ind. Ca>. &47=24 Bom.L.R. 
410=-16 Bom. 8-lS=A.l.R. 1922 Bom. 237. 

Art. 182 (7)— Darkhast presented in Court 

passing decree — Proceedings transferred to another 
Court— Instalments ordered to be paid and recovered 
Deeree-lioMer need not insihufC fresh proceedings. 

59 Ind. Ca^. 747=45 Bom. 4.S3=A.T.R. 1921 Bom. 
256. 

(ii) Starting point of Hfitation. 

Art. 182 (7)— Exigibihty clause absent— Only 

interest on default instalment— Decree, held smgle 
debt payable by instalments— Payment of instal- 
ment, held part payment of whole debt within S . 
20 . 

A consent decree was passed on 29—3—1930, The 
decree directed pajinent of the amount to be pay- 
able by 70 monthly instalments. The pecubar feature 
of the decree was that Ihere was no default clause 
providing that if any ins.alment or stated number of 
in.stalrncnts he in arrears the whole amount due shall 
become payable. The only penalty for non-payment 
of an instalment on the due date was that it was 
10 carry intcre^^t. From time to time, instalments 
were paid and (he several payments were endorsed 
on the decree, and signed by the judgment-debtor. 
Altribuiing the payment of each instalment to the 
earliest of the instalments (hen due, there was at no 
time an instalment which was tlircc years in arrears: 

Held, (hat the decree created a single judgment- 
debt. payable by instalments and did not create 76 
<cparate judgniunt-dt-bi.s. When any mstalnicut 
was paid, it was a part payment of the whole debt 
anf| it operated ro start a fre.sh period of limitation 
under an instalments imdcr an instalment decree 
for the whole, amount of the debt remaining unpaid, 
and not al. the time barred bv limitation. A.I.R. 
1943 Bom. 260=45 Bom. L.R. 497=209 Ind. Cas. 
426. , 1 

— —Art. 182 (7)— The parties having referred 
their disputes to arbitration, an award was piven on 
July 8, 1925. The award provided that ,thg.^btor 
should first pay off the unsecured amount of Rs. 
2 430 and (hen pajment was to commence in res- 
pect of the mortgage amount. The payments 
were to he made by instalments. The first instal- 
ment was to be of Rs. 800 payable on December 
15, 1925. Subsequent instalments were to be of Rs. 
400 each, payable on June 15, and December, IS 
of each succeoling year. It was further provided 
that if the instalment of Rs. 800 due on December, 
IS, 1925, %vas not paid in time, the creditor had the 
ri^t to recover the whede ’amount due. In ease 
of default of two subsequent instalments of Rs. 400i 
the creditor was also entiUed to recover the debt 
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to him With intercut from the da.c of d..fault 

't-fc l imo a decree on lanuary 

K fo“fc 'r ' "■‘■'S Tiled r,n Dcccni- 

!‘>28 on (he a^- nnn.i!. -n dial U.c fir.-t default v.as 
made or. PavinlKT 5925. itui mucli ar R<. 800 
wcTe pa ti on Jai.iiary ,2}. 19Jo; rerjain oilier pay- 
ments were r;l o di'wn. This aiiplica.ion v^as dis- 
missed on Dccunhcr 22. 1928. A second rxcculion 
nppl’rntion was filcrl on December IQ 1Q33 The 
fiiriher pa\-inenfs were cer(ifie<l. Certain defects point- 
ed out by tlic Court were not cured, so this application 
was also disrnisstxl on Tanuary 17. 1933. The third 
^ecuUon applicu ion was filed on December 2'> 1933 

3?rVir‘ ?hown as paid in tl.is application 

were the same as shown in (he second application: 

/AW that when (he mortgaRor did not pay the 
first instalment on December 15, 1925. there was 
no decree existing at that time. The first default 
was committed on December 15. 1931. and therefore 
the tluid cxecutmn application filed within three 

was within time. A.I.R. 
iyj7 Sm(i 2ol=:l/2 Iiicl. Ca<;, 221. 

—Art. 182 (7)--Insta]ment decree— Limitation 
starting point — Time does not begin to >*un be- 
fore date of decree. 

yVdiere the parties to a mortgage suit execute a 
by which they agree To a decree for pay^ 
ment of the mortgage-ddbt by instalments, it is not 
until a decree is passed on the basis of th.c solcaim 
that (he nglit to realise (he instalments accrues to 
the mortgagee and limitation docs not begin to run 
till then. An application for execution filed within 
tlirec years of the decree will be within time A 

I. R. ,1931 Cal. 546=35 C.W.N. 332=134 Ind' 
Cas. 80. 

Art. 182 (7)— Instalments become payable 
after date of appellate decree — Dekkhan Aericul- 
cutrists; Relief Act, S. 15-B. 

onH'r payment of the instalments 

api>ellatc Court ci.onhi be allowed from the date of 

annf decree. Limitation for an 

application under S. IS-B of the D. A R Act 

with reference to each instalment should be counted 

fr^ the date when it is payable under the above 

calculaiion. 86 Ind. Cas. 894=49 Bom. 305=27 

Bom. L.R. 196=A.I.R. 1925 Bom. 270. 

“—Art. 182 (7)— Default in pajunent Qf -inslal- 
nient under decree waived by decree-holder — ^Limita- 
tion runs from date of default.. 86 Ind. (Cas. 1051 
=30 C.W.N. 945=54 Cal. 143=A.ltR. 1925 Cal. 
1012 . 


Art. 182 (7) — Instalment decree — Default in 

pa)nnent— Execution— Limitation . 

^ Except where an instalment decree leaves no op- 
tion to the decree-holder but to execute the decree 
for the whole amount on default of payment 
of an instalment, the decree-holder may 
execute it on the happening of the first, second or 
any subsequent default. Limitation will run in res- 
pect of each instalment separately from the date on 
which it became due and payable. (1919) P. H. 
C. C. 46=4 Pat. .L.J. 365=48 Ind. Cas 728. 


plaintiff was to recover the whole amount due at 
Hull time. T lie first instalment became due on 
but tli.it (be succeeding instalments were not 
pn -l. The dccroe-lioldcr applied on 6-9-1915 to exe^ 
c-ile the whole decree. Field, that the e.xecution was 
barred by limitation^ the decree-holder not having 
applied to execute the decree within three years of 
the fir-t default. 42 Bom. 728=20 Bom. L.R. 773 
=47 Ind. Cas. 313. 

—Art. 182 (7) — Instalment decree — Execution. 

.A decree provided for payment of amount in 
'brcc instalments on 4th June 3909, 4th June. 1910 
and 4th June, 1911. In default of payment of any 
one linstalment the decree-holder could recover the 
whole amount without waiting for succeeding instal- 
ments. On 8th April, 1913, an application for exe- 
cution was made for’tha-iamounts of the second and 
third instalments. In the application it was stated 
that a part of the amount of the ’first instalment had 
been received but no claim for the balance of that 
instalment was < made. The application was within 
time, having been made witliin three years from 4th 
June, 1910. 39 All. 230=15 A. L.J. 102=38 Ind. 
Cas. 634. 

Art. 182 (7) — Instalment decree — Default in 

payment of— Limitation for execution. 

Where a decree is made payable by instalments 
anti on default being made in the >payment of instal* 
mcnis the decree-holder is allowed to execute the 
decree in a certain manner, he must use his right 
once only. If he fails to exercise the option accord- 
ing to the terms of the decree on ithe first default 
being made, he cannot enforce the default clause at 
a later stage. 8 P.R. 1917=36 Ind. Cas. 978. 

Art. 1C2 (7) — Instalment decree — Payment 

not certified. 

VN'here payments towards decree arnoidif are not 
certifietl to the executing Court limitation runs 
against the decree-holder from the day upon which 
the first instalment is due. 38 All. 204=14 A. 
L. J. 132=32 Ind. Ca-s. 590. 

Art. 182 (7>— Decree payable in instalment— 

Default — Limitation . 

If a decree provides for payment in instalments 
and in case of default in payment of any of the 
instalments, the whole amount becomes payable at 
once, an application for execut.iQii.,should be made 
within three years of the first default. 13 A.L. 

J. 666=29 Ind; Cas. 274. 

Art. 182 (7) — Instalment decree — Default 

in payment — Limitation for execution. 

Wliere a decree directed payment by instalments 
and contained also a proviso that on default of 
any instalment the decree-holder should be enti- 
tled to recover the whole of the balance alone, the 
decree-holder on default has got the option to exe- 
cute his decree for any of the instalments not bar- 
red or for the whole of the balance within 3 veais 
from the date of default. The decree should be 
considered as far as possible in favour of the judg- 
ment-creditor. 172 P.L.R. 1912=271 P. W. R. 
1912=6 P.R. 1913=16 Ind. Cas. 842. 


Art. 182 (1) and (7) — Instalment decree — 

Default — Limitation. 

Under a decree passed in 1909, an amount of Rs. 
860 \vas payable by annual instalments and in case 
of failure to pay any one instalment within the period 
fixed .oat until the period of next instalment, the 


Art. 182 (7) — Decree pajrable by instalments 

— Default in payment of instalments — Limitation. 

A decree for sale on a mortgage made the 
amount due thereunder payable by instalments 
with a condition that if default were made in pay- 
ment of any instalment the decree-holder might 
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execute for the whole amount at once. Default 
was made, and the decree-holder exercised his 
option an>l obtained an order absolute for recovery 
of the whole amount due under the decree. On 
the 23rd of February, 1901, the decree-holder ap- 
plied for execution in respect of the whole amount 
due and for sale of the mortpged property. Tliat 
application was, however, dismissed on the 15lh 
May, 1901 for default of prosecution. On the 
1st of July, 1904, the decree-holder again applied 
for execution. 

Held, that execution of the decree was barred 
by limitation. 1905 A.W.N. 268= 25 A. 249r=2 
A.L.J. 828. 


—Art. 182 ( 7 )“-Instalment-dccree — Decree for 
possession on default of payment — Default and 
acceptance — Waiver— Subsequent default — Starting 
point of limitation. 

A decree provided payment by instalments, and 
possession on default of payment of two consecu- 
tive instalments. Two consecutive instalments 
were not paid in due date, but payment after due 
date was accepted by the judgmcnt-credrtor on 
both occasions. Afte/ some regular payments of 
instalments which subsequently fell due; there 
was again a default of t^yo consecutive instal- 
ments and the decree-holder applied for execution. 


Held, that limitation should be computed from 
the date of the later default and not from the 
earlier one which the parties, by their subsequent 
payment and acceptance, arc Preluded from after- 
wards asserting. (1902) 4 Bom.L.R. 688— 27 
B. 1 (F.B.). 


Art 182 (7)— Decree for money payable in 

instalments — On default of payment of one in- 
stalment whole to be payable— Starting point of 


limitation . 


In the case of an instalment decree for money 
which provides for the whole amount becoming due 
on default of the payment of one instalment, the 
judgment-creditor cannot wait till the subsequent 
instalments become due. Limitation begins to 
run immediately the first default is made. I C. 
W.N. 29. foil. (1901) 6 C.W.N. 348. 


(iii) Waiver of benefit of default clause. 


Art. 182 (7) — Acceptance of overdue instal- 
ment, whether amounts to waiver— Waiver, effect 

of. ^ ^ . . 

Acceptance of an overdue instalment cannot by 
itself, amount to waiver in the case of an mstal- 
ment decree, much less can it prove waiver of the 
right to sue for the whole amount without waiver 
of the clause relating to payment of interest on 
default of any instalment. Further, if acceptance 
of overdue instalments amounts to waiver, the 
instalments must be deemed to have 
the due date fixed for payment. A.I.K. 1944 
Sind 365 = 147 Ind. Cas. 30. 

Art. 182 (7)— Instalment decree entitling 

decree-holder to realize entire amount on default 
in anj' instalment — Time runs from default Pay- 
ment and acceptance of overdue instalment is 
waiver so as to save limitation — But merely not 
attempting to realize entire amount on default of 
one instalment is not waiver — Waiver cannot be 
in respect of future instalments. 

But this waiver cannot have the effect of modify- 
ing the terms of the decree or operate as a waiver 
in respect of future instalments. 21 Cal. 542; 31 
Cal. 297 and 36 Cal. 394. Foil. 85 Ind. Cas. 
784=A.I.R. 1926 Cal. 212. 

Art. 182 (7)— Instalment decree — Payment 

and acceptance of — Overdue instalments — 
Limitation. 

Whether the payment and acceptance of an 
overdue instalment is to be treated as a payment 
regularly made in the satisfaction of the instal- 
ments due so as to extend the period of limitation 
for execution of the decree is a question of fact. 
Mere acceptance of overdue instalments is not 
sufficient proof of waiver. 11 S.L.R. 120=45 
Ind. Cas. 324. 

Art. 182 (7) — Instalment decree — Waiver — 

Acceptance of overdue instalments — When 
amounting to waiver. 

The question when payment and acceptance of 
overdue instalments cannot by themselves prove 
waiver is one to he determined on the clrcumstaii- 
rcs of each case. (1902) 4 Bom.L.R. 688=27 
Bom. 1 (F.B.). 

11. (c) Interpretation. 


(0 "Certain date". 

(ii) "Directs its payment 

(iii) "Such date”. 


Art. 182 (7)— Default clause instalment de- 
cree i* for benefit of decree-holder and it is open 
to him to waive that benefit. (1938) 40 Punj.L. 

R. 527. 

—Art. 182 (7) — ^Whole amount due on defc'.:!t— 

Waiver— Qucttion of law or fact. 

Where a decree is payable in instalments and 
on default of any one instalment, the decree-holder 
is entitled to execute the decree for the whole 
amount, the question whether circumstances 
alleged by a party from which the Court i* asked 
to infer a waiver, exist or not is a question of fact, f for parent should appear in express terms 
but whether from the facts, if proved, waiver can the decree. It is enough if it could be gathered 
be inferred ia a question of law. ) >from the decree as a whole that payment is dlrect- 

Htld, on facts that the decree-holder had notj. led to he made on dates or periods which are suffi- 
waived his right by accepting the iostalments pend-t Jeiently indicated by the terms of the decree. A 
ing execution for the whole amount and he was* tdecree directing the judgment-debtor to pay a 
entitled to execute the decree for the wholef ifspecified sura per mensem from a certain date, 
amount. A.I.R. 1934 I.ah. 425=150 Ind. ^s.| Jimtisfies the requirements of Art. 182 (7) as the 


(i). "Certain date". 

Art. 182 (7)— Applicability — Decree direct- 
ing payment of certain sum per mensem from cer- 
tain date — Whether one directing pasrment at a 
certain date. 

In order that Art. 182 (7)! of the Limitation 

, Act may apply, it is not necessary that a specified 


704. 


for payment could be gathered from the 
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terms of the decree, A.I.R. 1947 Pesh. 38. 
Art. 182 (7)— “Certain date” — Meaning of. 

A date ^vl^ch iTia\- or may not occur and which 
when it occurs, docs so by chance, cannot be a 
■certain <into’. A.I.R, 1946 Cal. 500=81 C L 
J. 325 = 50 C.W.X. 735=226 Ind. Cas. 343 
(F.Ii.). V:: 

-- — Art. 182 (7) — Conditional decree — Direc- 
tion in a decree that mortgaged properties be sold 
and if proceeds be insufficient, balance to be rea- 
lised from other properties — Not a direction to 
pay money at a certain date. 

A direction in tbe decree that the mortgaged 
properties be sold and if the proceeds be insuffi- 
cient the balance shouhl he realised from sale of 
other properties of the judgment-debtor is not a 
direction to pay money at a certain date within 
the meaning of Cl. 7. Art. 182. 18 C.W.N. 492 

= 24 Ind. Cas. 35. 

Art, 182 (7) — Maintenance decree. 


Held, that a tlecree directing the defendants to 
pay plaintiff's maintenance at a certain rate per 
annum from the date of the plaint is a decree for 
payment on tlic corresponding date every year and 
consccjiicntly a “decree directing payment to b^ 
made on a certain date” within the meaning of 

5*^ Limitation Act. (1906) 

17 M.L.J. 402=30 M. 504. 

(ii) — “Directs its payment”. 

^ Art. 182 (7) — “Directs its payment” — Mean- 
ing of. 

A provision which declares that an amount shall 

become payable on a certain date, does not ‘direct 

Its payment’ on that date. A.I.R. 1946 Cal. 500 

^■’5=50 C.W.N. 735=226 Ind. 
Cas, 343 (F.B.). 

(iii). “Such date”. 

Art. 182 (7)— “Such date”. 

The words 'such dale’ in Art. 182, Cl. 7. Limi- 
tation Act refer to the date on which a default is 
made in payment of any of the instalments. 11 

4^«=A.I.R. 1934 Oudh 334=9 Luck. 
602=149 Ind. Cas. 603. 

12. Explanation I. 

(a) Applicability. 

(b) Decree against Firm. 

(c) ‘Joint decree' — Meaning of. 

(d) .Toint decree-holders. 

(e) Joint judgment-debtors . 

(f) Partition decree. 

(g) Surety. 

12. (a). Expl. (1)— Applicability. 

■ Art. 182, Expl. (1)— Applies to decrees com- 

prising two or more several decrees — Decree 
providing two interdependent sources of realisa- 
tion — Explanation does not apply. 

The decree was as follows: — “The defendants 
will pay the entire decretal money within six 
months. Ih case of non-payment of the same the 


mortgaged property will be sold. No person of 

the defendants is liable under the decree 

The plaintiff will get Rs. 715-3-6 fr^m Abhoy 
Kumar out of the money of S.” The first appli- 
cafioti for the sale of D was made on the 14th 
December, I^^IS, and the execution proceeded to 
the 1st December, 1919. The second application 
for execution in respect of the minor relief grant- 
ed in the mortgage decree namely for realization 
of Rs. 715-3-6 from Abhoy Kumar was filed 
more than three years after the date of the 
decree though it was in time as reckoned from the 
first application. 

Held, that tiie main relief, the realization of the' 
mortgage dues, being the one governing note of 
the decree, makes the two sources of realisation 
interdependent, that the mortgagee wa.s entitled 
to proceed against one of his securities at a time, 
if he thought it to be sufficient for.realization, and 
that the second application was not time-barred. 
A.I.R. 1922 All. 388, Foil. 

Held, further that the latter part of Expl. 1 to 
Art. 182 of the Limitation Act has no application 
to the case, and it can apply only to a decree 
which comprises two or more "several” decrees. 
76 Ind. Cas. 452=5 P.L.T. 276=A.I.R. 1924 
Pat. 700. 

■ -Art. 182, Expln. (1)' — Decree obtained by 
one person — Subsequent transfer of a part of it to 
another — The portion of decree transferred kept 
alive by steps taken by transferee — Whole decree 
is kept alive. It is not permissible to restrict the 
provisions of sub-Cl. (5) of Article 182 of the 
I.imitation Act, which are intended for the bene- 
fit of decree-holders, by extending the words of 
the first sentence of Explanation I to the same 
Article to cases not falling withm its exact 
iRtiGTiiRCC 69 Ind. Cas, 277=15 M.L, »V. 157— 
45 Mad 35=30 M.L.T. 69=A.I.R. 1922 Mad. 

129 

lArt. 182, Expl. ( 1 )— Decree passed in favour 

of one but afterwards owned by several — First 
sentence in Explanation 1 is not applicable. _ 

It is not permissible to restrict the provisions 
of sub-Cl. (5) which are intended for the benefit 
of decree-holders by extending the words of the 
first sentence of explanation (1) to cases, not fall- 
ing within its exact language, e.g., to cases 
where the decree though passed only in favour .of 
one person was afterwards owned by more per- 
sons than one in severalty owing to the conduct 
of the original single decree-holder or otherwise. 

A.I.R. 1921 Mad. 415=41 M.L.J. 312. 

Art. 182, Expln. 1— Suit for arrears of rent— 

Separate tenancies — Separate decrees — Applica- 
tion for execution for one decree— Effect. 

In a suit for arrears of rent in respect of three 
tenancies held by the defendants a decree was 
made specifying the sums due in respect of and to 
be charged on each of the tenancies. 

Held, that the decree though passed in one suit 
set out in one sheet of paper was precisely the' 
same as if passed in three distinct suits against the 
.defendants, one in respect of each tenancy. Con- 
'sequently the rule of limitation would apply sepa- 
rately to each sum decreed against each tenancy, 
so that an application for execution of the decree 
in respect of the sum leviable from one of the 
k tenancies would not under Art. 182, CIs. (S) and- 


24*7 


LIMITATION ACT (1908), ART. 182—12. Explanation I. 2418 


old (6), protect from the bar of limitation of dec- 
ree in respect of the sums leviable from the ntlKr 
tenancies. 26 C.L.J. 118=22 C.W.N. 192=36 
Ind. Cas. 398. 

—•Art. 182, Cl. (5) and Expln.— Execution of 
mortgage decree. 

A subsequent mortgagee judgment-debtor can 
plead limitation to the execution application by 
the prior mortgagee decree-holder both in the 
court of first instance and on appeal. Art. 179 
does apply to execution application to mortgage 
decrees. Where a mortgage decree does not ap- 
portion the mortgage debt as among the several 
properties subject to the mortgage, an application 
for sale as against the mortgagors only, though 
not as against the sub-mortgagees of some only 
of the several plots, will not fall within the scope 
of Part I of para 2. Exp. I to S. 179. (1903) 8 

C.W.N. 251=30 C. 761. 

12. (b) Expl. (1) — Decree against Firm. 

—Art. 182, Expl. (1)— Decree against firm— 
Application for execution against partners not 
served in suit: 

Held, that the Art. applicable is 182 and not 181. 
(1935) M.W.N. 849=A.I.R. 1935 Mad. 926= 
158 Ind. Cas. 907. 

Art. 182, Expl. (1)— Decree against firm — 

Some partners not impleaded — An application for 
execution in whicli an application is also made 
under 6. 21. R. 50 (2) for leave to execute decree 
against the partners who were not personally ser- 
ved in the suit is not barred so long as the decree 
against the firm is alive. 34 Bom.L.R. 1112= 
A.l.R. 1932 Bom. 516=140 Ind. Cas. 519. 
-—Art. 182, Expl. (1) — Joint family business — 
Execution against manager — Saves time as re- 
gards other co-parceners. 

Where a decree was obtained against the oldest 
brother of a joint Hindu family carrying on a 
business and several applications for execution 
were ordered against him and after his dcatli 
against his legal representatives, the previous 
applications 'for execution save limitation for an 
execution application against the other members 
of the family. 67 Ind. Cas. 56 (Lah.). 


alive. 47 Bom.L.R. 104=A.I.R, 194.5 Bom. 
.^80=I.L.R. (19-15) Bom. 463. 

Art. 182, Expl. (1) — Execution application 

by one of joint decree-holders without recourse to 
O. 21, R. 15. . . , 

An appUcaliou made by <uic of tlie dccrec- 

holders to execute the decree without having re- 
course to the provUions of O. 21, R. la, C. r. 
Code can be taken into consideration on the ques- 
tion of limitation against all the dccree-holdere. 
A.l.R. 1943 Pat. 188=8 C.L.T. 86=9 B.R. 
388=207 Ind. Cas. 250. 

Art. 182, Expl. (1)— Minors. 

Decree in favour of persons some nf whom are 
minors — Execution application more_ than three 
years after date of decree is not 
(1942) 2 M.L.J. 736=55 L.W. 835 = 1943 M.W. 
N. 81 = 1. L.R. (1943) Mad. 595. 

Art. 182, Expl. (1)— Joint decree in favour 

of the brothers — Elder acting as next friend of 
xrrtiirtcrf* r whn is insane— Decree empowering elder 


to recover decree amount: 

Held, that the elder brother can give valid dis- 
charge without concurrence of the younger and 
the younger who was under disability is not en- 
titled to the benefit of S. 7 in respect of the 
execution of the decree. 39 L.W. 62=(I933) 
M.W.N. 895=A.I.R. 1934 Mad. 103=148 Ind. 


Cas. 54 (1). 

Art. 182, Expl. (1)— Some decree-holders ap- 
plying for execution — Application by others incom- 
petent — Two applications considered together, if 
extend period of limitation. 

Some of several joint decree-holders applied for 
execution on their behalf and when this applica- 
ticMi was pending, the others also applied: 

Held, that the second application was not com- 
fietent and the two applications could not be con- 
sidered to supplement eacli other in order to ex- 
tend limitation. A.l.R. 1934 Pesh. 40=152 Ind. 
Cas. 443. 


Art. 182, Expl. (1)— Step-in-aid— Application 

by one of joint decree -holders. 

Application by only one of several joint decree- 
holders is also covered bv Cl. (5). 100 Ind. 

Cas. 475=9 L.L.J. 76= 28 P.L.R. 93=A.I.R. 
1927 Lah. 106. 


12. (c) Expl. (1) — Joint decree— 

Meaning of. 

Art. 182, Expl. (1) — Joint decree, meaning 
of — Any one relief being joint, decree ^is joint 
though other reliefs are given separately. 92 
Ind. Cas. 782=1926 M.W.N. 262=A.I.R. 1926 
Mad. 453 =50 M.L.J, 215. 

12. (d). Bxpl. (l)->Jdnt decree-bolders. 

Art. 182 . Expl. (l)~AppUeation under O. 21, 
R. 15 or U. 

An application under O. 21,R. 15(llorR. 
Id it a regular application for execution and no 
order under R. 15 (2) or separate application un- 
der R. Id for the issue of notice it required. 
Hence, whether such order under R. 15 (2) it 
passed or not and whether such notices are issued 
or not, the application is a step-in-aid of execu- 
tion and it sufficient by ittelf to keep the de«ee 


Art. 182, Expl. (1)^ — Application of one joint 

decree-holder takes effect in favour of all. 

An application for execution by one of the de- 
cree-holders or representative of any one takes 
effect in favour of all and preserves the period of 
limitation for all. 34 Bom. 672=12 Bom.L.R. 
682=7 Ind. Cas. 939. 

12. (e) Expl. (1) — ^Jolnt judgment-debtora . 

Art. 182, Expl. (1); Para. 2— Applicability— • 

Decree joint in part and several in part — Execution 
against one in respect of portion— If saves limita- 
tion against others. 

The principle underlying the second < paragraph 
of Expl. 1 to Art. 182, Limitation Act, is that 
when a decree is being executed against A, B and 
C, who are jointly liable under the decree and the 
application for execution is only against one of 
them, the judgment-creditor should not be bar- 
red from recovering the decretal amount if he fails 
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to recover it from a particular judgment-debtor 
against vli"ni be has applied for execution. But 
this I'lincij'lc doci not apply to a ease where a 
decree is partly jnint and partly several; when 
certain poiiions of a decree are jointly passed and 
others sever.allv passcii against more persons than 
one, t!ie priuciplo would not apply and different 
considerations will arise. The test to be applied 
is whether tlie separate relief given against a par- 
ticular defendant is really a part of the joint de- 
cree passed against all the defendants. If it is so, 
tlicn the execution of tlie joint decree will keep 
alive the separate relief also; but if it is in sub- 
stance a separate decree that principle will not ap- 
ply. 48 All. 377; 1937 Cal. 547, Appr. 30 Mad. 
26S, Not Foil. 51 Bom.L.R. 2.S2=A.I.R. 1949 
Bom. 260. 

Arts. 182, Expl, (1) and 182 (4) — Scaling down 

under Madras Agriculturists Relief Act ordered on 
application by third defendant — Subsequent appli- 
cation by another defendant — Similar order passed 
—Decree-holder’s petition for execution of amended 
decree more than three years after the third de- 
fendant’s scaling down order but within three years 
of the first defendant’s scaling down order — Ap- 
plication, if time-barred. 

The third defendant filed a petition under Mad- 
ras Agriculturists Relief Act for scaling down the 
decree on the ground that ho was an agricultu- 
rist. Tlie petition was ordered in his favour on 
November 3, 1938. The decree was scaled down 
only so far a.s he was concerned. Subsequently, 
the first defendant also filed a petition under the 
Agriculturists Relief Act, which was ordered on 
December 13, 1939. In 1942, an application was 
filed by the decree-holder to have the decree 
amended as per the scaling down and that was 
ordered on October 3, 1942. The third defend- 
ant filed a petition for reviewing tiiis order on the 
ground that the execution had become barred so 
far as he was concerned and that the amendment 
was likely to prejudice him as it might be claim- 
ed that the amendment would give a fresh start- 
ing point for limitation. This petition was dis- 
missed and an execution petition was filed on No- 
vember 2, 1942. The third defendant contended 
that as far as he was concerned, the execution 
was barred by time since the decree was scaled 
down more than three years before the execution 
petition: 

Held, that the execution was not barred. The 
starting point of limitation was the date of the 
amendment on the application of the first defend- 
ant though the decree so far as the third defend- 
ant was concerned was scaled down as early as 
November 3, 1938, that is. more than three years 
before the execution petition. By scaling down 
the decree at the instance of the 3rd defendant, 
the joint liability would not become a several one 
and the decree split up into a several decree. A. 
I.R. 1945 Mad. 147=(1945) 1 M.L.J. 39=1945 
M.W.N. 195. 

Art. 182, Expl. (1) — Suit on mortgage 

against several persons — Preliminary mortgage 
decree for sale for certain sum against all defend- 
ants and moriey^ecree against executants of mort- 
gage alone — Money portion of decree being final, 
ought to be executed within three years of decree 
—Application for execution of final mortgage de- 


cree for sale could not save limitation. A.I.R. 
1944 Pat. 188=23 Pat. 150=214 Ind. Cas. 234. 

Art. 182, Expl. (1) — Step-in-aid — Joint and 

several decree against judgment-debtors. 

In tiie case of a joint and several decree, an 
application for execution made against any one 
of the judgment-debtors is a step-in-aid of execu- 
cution against all even if one of the judgment- 
debtors is not correctly impleaded, being joined as 
guardian on behalf of the minor judgment-debtor 
though he was not so aopointed by the Court. 
8 B.R. 225=A.I.R. 1942 Pat. 285=23 P.L.T. 
~34=197 Ind. Cas. 480. ' 

~ Art. 182, Expl. (1)— Where a decree is 
passed jointly against two persons and the running 
of the limitation for execution is suspended against 
one of them owing to the pendency of insolvency 
proceedings against him, such suspension does not 
keep the remedy alive against the other as there 
is no legal bar tp the decree-holder executing the 
decree against the other during the insolvency pro- 
ceedings against one of them. 4 B.R. 783= A. I. 
R. 1938 Pat. 395=19 P.L.T. 831 = 176 Ind.' Cas. 
876. 

— —Art. 182, Expl. (1)— Joint decree— Separate 
relief against one defendant but forming part of 
joint decree— Execution of joint decree keeps alive 
separate relief — Separate relief not included in 
joint decree — Principle, if applies. 

Where a joint decree is passed against a number 
of defendants but a separate relief is also given 
against a particular defendant, the test whether the 
execution of the joint decree will keep alive the 
separate relief also, is as to whether the separate 
relief given against a particular defendant is really 
a part of the joint decree passed against all the 
defendants. If it is so, then the execution of the 
joint-decree will keep alive the separate relief also, 
but if it is in substance a separate decree, this 
principle would not apply. A.I.R. 1937 Cal. 547 
=67 C.L.J. 316=174 Ind. Cas. 184. 

Art. 182, Expl. (1) — Joint decree against F 

and C — Clause in decree stating that ifsViould 
firstly be executed against F — Execution applica- 
tion against C on November 10, 1930, dismissed — 
Second application again against C on October 16, 
1933: 

Held, that the first application was effective 
both against F and C and was in accordance with 
law — Second application was, therefore, in time. 

A. I.R. 1937 Lah. 792=39 P.L.R. 1008=175 Ind. 
Cas. 564. 

Art. 182, Expl. (1) — Execution petition 

against one judgment-debtor — Effect. 

A decree is a joint decree if any one of the re- 
liefs given in the decree is against the defendants 
jointly, even though some other reliefs may be 
given against the defendants separately, so that 
if in respect of the joint relief an application for 
execution is made against one of them, it will save 
limitation in regard to the other defendants even 
in respect of the reliefs which have been decreed 
against them solely. (1937)' M.W.N. 31 and 35= 
(1937) 1 M.L.J. 453=A.I.R. 1937 Mad. 385= 
T.L.R. (1937) Mad. 616=168 Ind. Cas. 561 (F. 

B. ). 

^Art. 182, Expl. (1) — ^Where a decree is ob- 
tained against a number of judgment-debtors re- 
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quiring each of them to pay his own share only 
of the Occretal amount and the costs, the decree 
must be considered as four separate decrees against 
the judgment-debtors individually, the mtre fact 
that the decree was written on one sheet of paper 
making no difference. Consequently, the rule of 
limitation would be applicable separately to each' 
sum decreed against each so that time begins to 
run as regards him individually irrespective of the 
period of limitation as regards others. A.I.R. 
1935 Lah. 949= 38 P.L.R. 517=162 Ind. Cas. 
208. 

Art. 182, Expl. (1)— Decree for rent against 

many judgment-debtors — Decree in one amount, 
though indi^ndual liability mentioned — Transfer 
application against some judgment-debtors, if a 
st^-in-aid. 

The decree-holder who had obtained a decree for 
arrears of revenue against a number of parties for 
a total sum of a single amount which was more 
than Rs. 500, the individual liability of jud^ent- 
debtors having been specified, made an application 
for transfer of the decree against some of the 
judgment-debtors to another Court for execution 
on September 12, 1930. The application included 
a prayer that notices be sent to other judgment- 
debtors. But no notices were sent to them. The 
decree, as prayed for, was transferred and on 
November 15, 1930, final order consigning the re- 
cord to the record room was passed. Afterwards 
on August 20. 1932, an execution application was 
made as against other judgment-debtors: 

Held, that what has to be looked at for the pur- 
poses of S. 145 of the Oudh Rent Act is the total 
amount which the decree involves, even where the 
decree determines the liabilities of judgment- 
debtors inter se for lesser amounts and tliat the 
application for execution was not barred by the 
special provisions as to limitation as conlainctl in 
S. 145 of the Oudh Rent Act: 

Held, however, that it could not be said that 
the application of September 12, 1930, constituted 
an application in accordance with law to the pro- 
per Court as regards the other judgment-debtors 
for execution, or to take any step-in-aid of execu- 
tion of the decree within the meaning of Art. 182, 
Limitation Act. Consequently, the present ap- 
plication was time-barred by reason of .the ordi- 
nary provisions relating to the execution of de- 
crees, and not by reason of the special provisions 
contained in the earlier portion of S. 145 of the 
Oudh Rent Act. 11 O.W.N. 1294=18 R. D. 
554=A. I. R. 1935 Oudh 9=10 Luck. 260=152 
Ind. Cu. 457. 

—Art. 182, Expl. (1)— Several judgment-debtors 
•-^plication for execution against some alone: 

H«ld, that Art. 182, Expl. 1, Cl. (2)! saved 
time against others. 31 P.L.R. 961=A.I.R. 
1931 Uh. 116=134 Ind. Cas. 194. 

Art. 182, Expl. (l)~Joint decree. 

Application for execution against some judg- 
®®t;debtora, keeps decree alive against all — ^Joint 
liability it not affected though decree differentiates 
between the judgment-debtors as regards mode of 
execuHon. 118 Ind. Cat. 237=A.I.R. 1929 All. 
795. 

——Art. 18^ Expl. (1)— Application against one 
Judgment-debtor saves time against all Joint judg- 


ment-debtors. 106 Ind. Cas. 391=39 M.L.F. 
336=A.!.R. 1927 Mad. 1103. 

Art. 182, Expl. (1) — Decree joint and several 

— .^pplicatio^ against one judgment-debtor is step 
against all. 10.1 In«l. Cas. 867 = A. I. R. 1927 
Pat. 416. 

Art. 182, Expl. (1) — Decree party passed 

jointly and partly severally— First part of the ex- 
idanatijcin applies to latter and second part to for- 
mer. 30 Mad. 268, Dissented from. ^ Where, 
therefore, a step was taken against one judgment- 
debtor in respect of decree passed severally, it 
does not save limitation against another. 94 Ind. 
Cas. 961=48 All. 377=24 A.L.J. 465=A_.I.R. 
1926 All. 440. 

Art. 182, Expl. (1) — If a decree is passed 

against A and B under which their liabilities are 
separate and several, and execution is taken 
against A, any step taken in such execution will 
not keep alive the decree against B, and simply 
mentioning B’s name in the application for execu- 
tion does not affect the question. 85 Ind. Cas. 
6S7=A.I.R. 1926 Cal. 267. 

Art. 182, Expl. (1) — One judgment-debtor 

ceasing to have interest in the property — Failure 
to serve him with notice does not render proceed- 
ings invalid. 88 Ind. Cas. 1039=A.I.R. 1926 
Cal. 86. 

Art. 182, Expl. (1)— Application against one 

judgment-debtor takes effect against all. 

Where a decree had been passed jointly against 
defendants 9 and 10, regarding recovery of.pos- 
session and against defendants^ 1 to o jointly, 
regarding certain sums, and against 9th defendant 
severally in respect of certain sums, 

Held, that it is a decree passed jointly against 
more persons than one; and the application agaipst 
any one of them shall take effect against them 
all. 30 Mad. 268, Foil. 84 Ind. Cas. 897= 
1925 M.W.N. 298=35 M.L.T. 107=20 M.L. 
W. 5a5=A.I.R. 1925 Mad. 152=47 M.L.J. 
608. 

Art 182, Expl. (1) — Where execution against 

one of several joint judgment-debtors is stayed, 
limitation is suspended against the others also. 
61 Ind. Cas. 901 = 1921 M.W.N. 188=13 M.L. 
W. 59=A.I.R. 1921 Mad. 116. 

Art. 182 — Award — Liability of one of the 

parties limited — Proceedings against saves— 
Saves time against all. 

Where an award is against several persons 
jointly, although the liability of one of them is 
limited on account of adjustment, nevertheless that 
does not entirely separate his interest from that 
of others, and it still remains an award against 
all the persons jointly and, therefore any pro- 
ceedings taken against any of them tn keep the 
award sufficiently alive would keep it In time 
against all. 79 Ind. Cas. 477=16 S.L.R. 245= 
A.I.R. 1921 Sind 132. 

>Art. 182, Expl. 1— Application agunet one 
judgment-delHor if save* limitation agaiut others 
—C. P. Code (Act 14 of 1682), S. 245. 

An application for execution which conforms 
to the requirements specified in Ss. 235, 236, 237 
and 238, of the C. P. Code and on which the 
Court permits execution is an ^plication "in 
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accordance with law” within the meaning of Art. 
179. Wlicrc a decree was for possession against 
one set of defendants, for possession though 
tenants and for costs and mesne profits against 
all the defendants and an Application was made 
for execution of so much of the decree as related 
to costs against some of the defendants, but not 
against the others: 

Held, that a siihscfiucnt application for execu- 
tion of the unsatisfied portion of the decree against 
those defendants against whom the previous appli- 
cation was not directed is not barred, if made 
witliin three years of the previous application. 
11 C.L.J. 83=14 C.W.N. 465=4 Ind. Cas. 
408 . j 

' Art. 182 — Expln. (1) — Joint judgment- 
debtors . 

An application for execution of a decree against 
some of several joint judgment-debtors keeps it 
alive against them all. 13 O.C. 48=5 Ind. Cas. 
800. 

Art. 182, Expln. (1)*— Application for execu- 
tion against some judgment-debtors. 

Application for execution against some of many 
judgment-debtors against wliom a joint decree 
has been passed, keeps the decree alive against 
all. 2 Ind. Cas. 88 (All.). 

- Art. 182, Expln. (I) — Decree against seve- 
ral — Time barred against some — Whether time- 
barred against others also. 

If the execution of a decree is time-barrc<l 
against some of the judgment-debtors it f*ocs not 
thereby become necessarily time-barred as against 
others. 4 P.W.R, 1909=1 Ind. Cas. 48=5 P. 
L.R. 1909. 

— ^Art. 182, Expln. (1) — Execution application 
against some judgment-debtors. 

An application for execution against some judg- 
ment-debtors only, is efTcrtive against all for the 
purpose of saving Limitation within the meaning 
of Expl. I of Art. 179, Sell. 11. Limitation Act: 
1877. 31 All. 309=6 A.L.J. 359=1 Ind. Cas 
339. 

Art. 182, Expl. (1), Para. 2— Decree passed 
jointly against several — Application for execution 
against one or more of them. 

Explanation (1)' to Art. 179 should be read lite- 
rally. Where there is a joint decree against more 
persons than one, and there has been an applica- 
tion in execution of that decree against one or 
more of them, the application takes effect against 
all the persons again.st whom the joint decree was 
passed. There was a joint decree for costs against 
A, B and C, and a joint decree for mesne profits 
alone against A and B. 

Held, that an application for execution against 
A and B for mesne profits has the effect of keep- 
ing alive plaintiff’s right to execute the decree for 
costs against C. (1906) 30 M. 268=2 M.L.T. 
189. 

Art. 182, Expl. (1) — Step-in-aid — Legal repre- 
sentatives of judgment-debtor — Step taken against 
one of them— If saves limitation against others. 

A step-in-aid of execution taken against one of 
the legal representatives of a deceased judgment- 
debtor saves limitation as against the rest. 3 A. 
517 and 12 Bom. 48, Appr. 54 C.W.N. 815=A. 
I.R. 1950 Gal. 493. 


' Art. 182, Expl. (1)— Decree against legal re- 
presentatives as such, if joint and several. 

A decree passed against persons as legal repre- 
sentatives is a joint and several decree. Execu- 
tion can be taken out against any one, or any 
number, or all of them ; any one of them can be 
made to satisfy the whole amount of the decree to 
the decree-holder, and he will then, on so satis- 
fying the decree, have a right of contribution 
against the other legal representatives in propor- 
tion as they each obtained the property of the de- 
ceased. The fact that there is a limit to the 
amount which any one judgment-debtor can be 
required to pay, namely, the amount of the pro- 
perty of the <iecea.sed which has come into his 
possession, does not have the effect of making the 
decree a several decree, A. I.R. 1934 Rang. 101 
= 149 Ind. Cas. 98. 


12. (f) Expl. (1) — Partition decree. 

Art. 182, Expl. (1)— Decree in partition suit 
granUng reliefs severally and jointly in favour of 
and against more persons than one — Application 
for execution in I’Cspect of joint relief — If saves 
limitation in respect of separate reliefs. 

A decree is a joint decree within the meaning of 
Expl. (1) to .Art. 182 of the Limitation Act if 
any one of the reliefs given in tlie decree is against 
the defendants jointly, even though some other re- 
liefs may be given against the defendants sepa- 
rately. Ordinarily a dcree in a partition suit is 
one decree. TIic fact that the decree grants sepa- 
rate reliefs will not by itself transform the decree 
into separate decree. The fact that the combi- 
nations of the decree-holders and judgmetif- 
debtors entitled to reliefs under the decree are 
different and the reliefs are granted both severally 
and jointly in favour of and against more persons 
than one, will not also transform the decree into 
di.stinct and separate decrees, if the facts taken as 
a whole justify the conclusion that the decree is 
one decree. An application fer execution of such 
a decree in respect of the reliefs granted jointly 
against the defendants, will save limitation against 
them even in respect of the reliefs which have 
been decreed against them separately. I. L.R. 
(1946) 1 Cal. 184=225 Ind. Cas. 516=81 C.L. 
J. 207=50 C.W.N. 15S=A.I.R. 1946 Cal. 

Art. 182, Expl. ( 1 )— Applicability— Partition 

suit — Decree allotting properfes in severalty to 
shares but leavmg part as joint — Apph^bon for 
Execution by one sharer — If gives fresh start ox 
limitation for application by others. 

Where^ a decree for partition has allotted certain 
properties in severalty to each of the parties^ but 
hasi reserved a portion of the properties as joint 
between the parties, such decree must be regard- 
ed as a joint decree within the meaning of Expl. 

1 to Art. 182 of the Limitation Act. If, there- 
fore, one of the parties to the decrees starts an 
execution within three years of the final decree, 
it would enure to the benefit of the other parties 
as well so as to give a fresh start of limitation un- 
der Art. 182 (5). 25 Pat. 95=226 Ind. Cas. 399 
= 12 B. R. 759=27 P.L.T. 205=A.I.R. 1946 
Pat. 371. 

Art. 182, Expl. (1) — Partition decree — JtAit 

possession in some and separate possession in other 
properties. 
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Partition decree giving plaintiff and defendants 
joint possession of part of property and also 
separate possession of other properties - Decree 
must be regarded as JO'"*— 
cution of such decree by one 

effect in favour of all parties. A..I.R. 1940 Pat. 
147=6 B.R. 94*=185 Ind. Cas. 59. 

Art. 182, Expl. (1)— Whatever may bo the 

argument as regards the question whether m a fma 
decree in a partition suit, merely awarding sevcra 
plots to several shares, an application for one plo 
cannot save from limitation the application for 
another plot, yet to the extent that there is a decla- 
ration of the joint character of the property the 
decree is a joint one to the benefit of wiuch all tnc 
shares arc entitled. An application by one tor 
delivery of his share can save the application of 
another from limitation. 38 L.W. 568= A. I. R. 
1933 Mad. 789=65 M.L.J. 582=(1933) M.W. 
N. 1295 = 145 Ind. Cas. 968. 
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laincd. Un plaintiff's application the six shares 
were ascertained: but no allotment or delivery was 
made except to the plaintiff of his share. 

4lh defendant on apidicalion obtained an order for 
delivery to him of his share. On the 3rd defen- 
dant's application within 3 years to obtain his 

sliarc, 

Held, the decree was a joint decree within the 
meaning of Explanation 1 of Ait. 182 and the ap- 
plication was in time as it was filed within 3 years 
iVoni the 4th ilcfendanfs application. 65 Ind. 
Cas 990=30 M.L.T. 312=14 M.L.W. 498--A. 
I.R. 1922 Ma<!. 327=42 M.L.J. 94. 

-Art. 182, Expl. (1)— Parttion decree— Appli- 


cation by one sharer enures for benefit of others 
also. 70 Ind. Cas. 296=16 M.L.W. 292=1922 
M W N. 518=31 M.L.T. 311=A.I.R. 7922 
Mad. 456=43 M.L.J. 379. 


« A t 




Art. 182, Expl. (1)— Partition suit— Final de- 
cree keeping certain property joint between plain- 
tiff and defendants— Application for execution by 
plaintiff — Subsequent application by defendants. 


Where the effect of a final decree for partition 
was to allot various lands in severalty to each of 
the parties but to reserve a certain property as 
ejmali, and the plaintiff’s application for execution 
was dismissed on part satisfaction, and subsequent- 
ly some of the defendants applied, for execution 
more than 3 years after the decree but withm 3 
years of the plaintiff’s application. 


Held, tliat llic decree so far as the ejmali pro- 
perly was concerned, was one passed jointly in 
favour of the plaintiff ami the defendants and in- 
asmuch as the defendants' application was made 
witliiii three years of the plahiliff s application for 
execution, it was not limc-barrcd um’.er bxpl. (U 
of Art. 182, IJmiUtion Act. 36 ^.W.N /72-- 

A. I.R. 1932 Cal. 869= 56 C.L.J. 10=139 Ind. 
Cas. 786. 


Art. 182, Expl. ( 1 )— Final decree in partition 

suit allotting separate properties to sharers, whe- 
ther joint decree. 

A final decree in a partition suit, in so far as it 
provides for separate allotments in favour of the 
different parties cannot be regarded as a joint- 
decree within the meaning of para. 2 of Expl. 1 
of Art. 182 but is a decree 'passed severally in 
favour of more persons than one, distinguishing 
portions of the subject-matter as payable or deli- 
verable to each' within para. I of the Explanation 
and an application for execution of such a decree 
by one party cannot, therefore, save limitation as 
regards the other. 53 C.L.J. 225=35 C.W.N. 
44tt=A.I.R. 1931 Cal. 581 = 58 C. 1102=131 Ind. 
Cas. 860. 

—Art. 182, Expl. (1) — Joint decree — ParUtion 
decree— Application by one of Ac parties for deli- 
very to him of his share — Limitation as regards 
ethers will be saved. 

A partition decree passed under C. P» Code, 
(1882) awarded to plaintiff and each of the S de- 
fendants one share in the suit property, to be aKer- 


Art 182(5), Expl. ( 1 )— Execution of decree 

against judgment-debtor alone in time— If saves 
limiUtion for execution against surety. 

It must be taken as settled that a decree ob- 
tained against a judgment-debtor and sought to 
be executed against him alone can subsequently 
be executed against his surety also even though 
more than three years iiave elapsed since the 
passing of the decree, provided the decree is kept 
alive by steps-in-aid of execution either against 
tiic jiulgment-dcbtor or the surety. 49 Bom.L. 
R. 554=A.I.R. 1948 Bom. 13. 

Art. 182, Expl. (1)— Scope of— Surety. 

The first part of Expl. I deals with the case of 
more than one decree-holders or persons in whose 
favour an order has been passed and the second 
part deals witli more than one judgment-debtors 
or persons against whom an order has been passed. 
It is difficult to see why because Expln. I deals 
with cases of more than one decree-holders and 
the judgment-debtors, Art. 182 should be deemed 
to be confined to applications for execution of dec- 
rees against judgment-debtors only. That expla- 
nation was apparently necessitated by the reali- 
sation where there were more than one decree- 
holders or judgment-debtors, specially where the 
decree distiiigui'ihed portions of the subject- 
matter as payable or deliverable to or by such 
parties, doubts might arise in the interpretations 
of the expression "application made in accordance 
with law". It docs not appear that the Legisla? 
turc, in enacting this article, had specifically in 
mind the case of an application for execution 
against a surety. The last sentence of Expln. I 
must clearly be read with the earlier part of the 
second paragraph regarding more than one judg- 
ment-debtors or persons against whom an order 
is passed, the expression "passed jointly against 
more persons than one" being in contradistinction 
to the expression "di.stinguishing portions of the 
subject-matter as payable or deliverable by each.'' 
Tlie first parts of the two paragraphs of Expln. I 
provide a classification of or an exception to the 
general principle of cl. (5) and the second parts 
of the said paragraph must be regarded as 
amounting to provisos re-affirming that general 
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principal in case other than those to which the 
said exception would apply. Hence the scope of 
the explanation cannot be used in determining the 
scope of cl. (5). 47 Bom.L.R. 434=A.I.R 

1945 Bom. 489=1. L.R. (1945) Bom. 711. 

Art. 182, Expl. (1) — If applies to case of 

sureties — Scope of the Explanation. 

Explanation I of Art. 182, Limitation Act can- 
not be made applicable to case where certain per- 
sons have made themselves liable for the decretal 
amount as sureties after the passing of the decree. 
The explanation contemplates only cases in wiiich 
a <lecree has been passed either jointly or seve- 
rally in favour of or against more persons than 
one. A.I.R. 1937 Oudh 351=1937 O.VV.N. 680 
13 Luck. 353=168 Ind. Cas. 600. 

— —Art. 182, Expl, (1)— Principal judgment- 
debtor and surety whether joint-debtors — Applica- 
bility of Explanation I. 

A surety for the satisfaction of a decree is 
neither a joint judgment-debtor nor a person 
against whom a decree has been passed severally 
with any portion of its subject-matter distinguished 
as< payable or deliverable by him within the mean- 
ing of Expl. I to cl. (5)' of Art. 182 of Limitation 
Act. An application for execution against a 
surety is not, therefore, governed by Expl. I but 
by tlie simple unqualified words of Art. 182, Cl. 
(5). 68 M.L.T. 119=41 L.W. 148=(1935) M. 

W.N. 90=:A.I.R. 1935 Mad. 188=58 M. 276= 
155 Ind. Cas. 864. 

—Art. 182, Expl. (1) — Sureties. 

A surety is not a joint judgment-debtor within 
the meaning of Art. 182. 120 Ind. Cas. 3I5=A. 

I.R. 1929 Pat. 597. 

—Art. 182, Expl. (1) — A surety for satisfaction 
of <lecree is not a joint judgment-debtor within the 
meaning of Art. 182 and the events from which 
the period of limitation runs in the case of a judg- 
ment-debtor do not avail the decree-holder 
against the surety. The time begins to run 
against the surety from the period at which the 
surety becomes liable to decree-holder. 31 Bom. 
50, Foil. 120 Ind. Cas. 309=8 Pat. 310=A.I. 
R. 1929 Pat. 595. 

Art. 182, Expl. (1)— Application against 

judgment-debtor will not save limitation against 
his surety. 

A decree passed against a judgment-debtor is 
not a decree against his sureties jointly simply 
because it can be executed against the sureties as 
well as against the judgment-debtor . Therefore, 
an application for execution against the principal 
debtor would not save limitation as against the 
sureties, 31 Bom. 50, Foil. 

During the pendency of s suit a debt due to the 
defendant was attached before Judgment and the 
attachment was removed on security for the due 
performance of the decree being given. More than 
three years from the date of the decree the plain- 
tiff sought to execute the decree against the 
furety, He claimed that limitation was saved by 


a previous application for execution against the 
defendant. 

Held, that the decree could not be regarded as 
having been passed jointly against the judgment- 
debtor and the surety, and that therefore an 
application of execution against the defendant did 
not save limitation as against the surety. 31 Bom. 
50, Foil. Ill Ind. Cas. 479=6 Rang. 334=A. 
I.R. 1928 Rang. 282. 

Art. 182, Expl. (p — Application against 

judgment-debtor alone — Time against sureties not 
saved . 

An application for the ascertainment of mesne 
profits awarded by a decree, prior as well as sub- 
sequent to its date, is not a proceeding in the suit 
but a proceeding in execution and comes within 
Article 182 and therefore such an application 
made against the judgment-debtor alone, without 
joining the sureties would not save limitation 
against the sureties. 45 Bom. 819, Foil. 73 
Ind. Cas. 233=25 Bom.L.R. 810=47 Bom. 778 
=A.I.R. 1923 Bom. 366. 

Art. 182, Expl. (1) — Application for execu- 
tion containing names of surety and judgment- 
debtor but asking relief only against latter does 
not save time against surety. 

Although a decree is not passed against a surety 
it may still be executed against him by reason of 
S. 145, C.'P. Code; and the limitation for an 
application for execution of a decree against him 
is that laid down by Art. 182, Limitation Act and 
the decree-holder cannot break away from that 
Article. 

In an application for execution by the decree- 
holder names of both the judgment-debtor and the 
surety were given in column 9, the column sliow- 
ing the persons against whom the decree was to 
be executed. But in column 10, tlie column 
showing the mode of execution sought, he prayed 
only for the attachment of the judgment-debtor’s 
property. Notice was issued to the judgment- 
debtor only, 

Held, although the name of the surety was 
shown in column 9 in the proceedings of 1917, no 
steps can he said to have been asked for against 
the surety in those proceedings; those proceedings 
therefore do not save limitation so far as the surety 
is concerned. 60 Ind. Cas. 265=4 L.L.J. 85 
=A.I.R. 1922 Lah. 208. 

Art. 182 (179), Expl. (1); para. 2— Decree 

passed jointly — Surety — Execution against— 
C. P. Code, S. 254. 

A decree executable against a surety in virtue 
of the provisions contained in S. 253, C. P. Code, 
is not a decree “passed jointly" within the mean- 
ing of Explanation to Art. 179 and consequently, 
a prior application for execution against a judg- 
ment-debtor cannot go to keep alive the execution 
again.st the surety. (1906) 8 Bom.L.R. 807=31 
Bom. 50. 

Art. 182, Expl. (1) — Application against 

judgment-debtor alone, saves limitation against 
sureties also. 

An application for execution against the judg- 
ment-debtor and the surety is not barred, if made 
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within three years of the application 
judgment-debtor alone where the surety binds 
himself to pay the amount of the 
judgment-debtor does not pay. The question 
depends on the application of tlie provisions of b. 
145 C. P. Code to Art. 182. If the effect of 
S. 145, C. P. Code; is to make tie decree equiva- 
lent to a decree passed jointly against tlie surety 
and the judgment-debtor then the case is covered 
by Explanation (1) to Art. 182, if not Cl. 5 ot 
Art. 182, applies. 77 Ind. Cas. 129=^ Ad- 743 
=20 A.L.J. 726=A.I.R. 1922 All. 481. 

Art. 182, Expl. (1)— Decree against principal 

and surety but surety liable on default of pM- 
cipal — Execution against principal saves time 

against surety. 

A decree was passed both against principal and 
surety, but it directed realisation from surety only 
on the default of principal. Execution was taken 
out against the principal but the principal was 
adjudged insolvent. After 3 years from the 
date of decree but within 2 years from the date of 
first application for execution, another execution 
was applied for against the surety. 

Held, the second application was not barred 
according to Expln. 1 of Art. 182 inasmuch as the 
principal and surety are not made liable under the 
decree for different portions of the subject-matter 
thereof but each is made liable for the whole of 
the decretal amount. The decree is passed 
'jointl/ against both the judgment-debtors not- 
withstanding the fact that it is to be executed 
against the surety only in case the decree-holders 
fail to realize it from the principal debtors. 67 
Ind. Cas. 301=74 P.L.R. 1922=38 P.W.R. 
1922=A.I.R. 1922=Lah. 457. 

13. Continuation or revival of application. 

(a) Application, when pending. 

(b) Test. 

(c) What is. 

(d) What is not. 

13. (a) Continuation or revival of application 

^Application, when pending. 


•Art. 182 — ^Where a decree is transferred to a 
Collector under S. 68, C. P. Code, the applica- 
tion for execution remains pending throughout the 
Iteriod when the papers arc in the Court of the 
Collector. 1944 A. W. R. 120=A.I.R. 1945 
Oudh 110=1944 O.W.N. 169=220 Ind. Cas. 
137. 

— ^Art. 182 Application returned and retained 

by dccree-bolder . 

Where an applicatton for execution has been 
presented and returned and retained even after- 
wards in the custody of the applicant, it must be 
considered for the purposes of limitation as if it 
had never been made. A.I.R. 1942 Mad. 679= 
1942 M.W.N. 476=55 M.L.W. 522=(1942) 2 
M.L.J. 225=203 Ind. Cas. 478. 

—Art. 182 — Application returned for amend- 
ment not re-presented within time— Application, 
if pending. 

An application for execution was returned by 
the Court to rectify cerUin defects that existed in 


the petition . Tl.e application, however tgs not 
re-presented within tl.e time fixed Court 

Held, that it could not be said that the orde 
passed by the execution Court returning the appli- 
cation for rectilication was an unjustifiable or a 
wrong order. 

Held, also that the decree-holder having failed 
to Comply with the proper order within the time 
given to him, could not advance the contention 
that tlic application which had been with him 
throughout should be deemed to be pending. A. 
I.R. 1942 Mad. 307=55 M.L.W. 18 (2)1=(1942) 
M.L.J. 166=1. L.R. (1942) Mad. 550=206 Ind. 
Cas. 122. 

Art. 182 — Application returned for amend- 
ment represented after inordinately long period 
without apnlication to execuse delay — Execution ap- 
plication, if can be deemed to be pending or re- 
vived. 

If an execution petition is returned to the decree- 
holder for some amendment or compliance with 
some requisition, it is his duty to re-present it 
within the time allowed or to get an extension of 
the time allowed, or to show cause why he should 
not comply with the requisition, or to pursue the 
matter in some way until he gets what can pro- 
perly be described as the final order upon it. If, 
having received back the petition, he takes no fur- 
ther action upon it, then lie should be treated as if 
he had never put in his petition at all. It is not 
permissible for a decree-holder to extend the 
period of limitation by simply failing to represent 
an execution petition returned for rectification and 

the proper way to deal with such a petition as that 
is to treat it as not having come into existence at 
all. The suspension of the proceedings in such 
cases is due to the act or default of the decree- 
liolder in not rc-presenting the petition and the 
petition has no judicial existence pending its re- 
presentation. If, it is represented within time, the 
date of the original re-presentation will be the date 
of the execution petition, and the same position 
would result if it is re-presented late with an ap- 
plication to excuse the delay and the delay is ex- 
cused. It cannot be deemed to be pending if it 
is withheld for an inordinately long period and re- 
presented without any application to excuse delay 
merely in the hope of saving limitation for a fresh 
application. A.I.R. 1942 Mad. 216=54 L. W. 
708 = (1941) 2 M.L.J. 1018=201 Ind. Cas. 113. 
Art. 182 — Restitution petition returned with- 


out any orders being passed, on ground that exe- 
cution had been stayed — Petition, held -^iCiiding 
though not physically in Court. 

Where consequent on the reversal of a decree, 
an application for restitution is presented and re- 
turned by the Court to the applicant on the ground 
that an order granting interim stay has been pass- 
ed and is in force, and no legal or proper orders 
are passed by the Court, the application, though 
not physically in Court, must be yet treated to be 
pending and undisposed of in so far as no inters 
ruption was occasioned by any default or laches 
of the applicant. There is uo duty cast on a 
decree-holder to make an application to revive an 
execution petition and in the absence of any such 
duty, a fubseqjjent application by the decree- 
holder miist be taken to be a kind of reminder to 
the Court to keep up tus application for execu^oh 
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or lestilutioii wliicl. lias not been disposed of and 
to decide it accordiiig 10 law. A.I.R. 1940 Mad. 
281—49 L.W. 76 n=( 1939) M.W.N. 624=(1939) 
2 M.L.J. 409=189 Jnd. Cas. 185. 

^ Art. 182 — (Iccicc cannot be treated as hav- 
ini4 hLvii .sii'i)cn'k(i during llie pciidciic)' of the 
f«l>l>!icaii'.in to set aside the satisfaction order and 
tl.erc/ro.n. A.I.R. 1939 Afad, 892=50 
M.L.W. 497= (1939) M.W.N. 996=187 Ind. 
I- .i- . 591 . 

Art. 182 — Execution application returned for 

amendment — Fresh application — Former re- 
presented along v/ith latter— Limitation. 

An application for execution filed on June 21, 
1928, was returned for correcting certain defects 
and was re presented along willi another applica- 
tion only on June 19, 1929: 

Held, that as no final orders had been made on 
the prior application, it was still pending. The 
Court would liave to pass orders on the prior 
aj)plication, and then; if necessary; consider whe- 
ther the .cubsequent application was in time. 37 
M.L.W. 469=64 M.L.J. 401=A.I.R. 1933 
Mad. 540=144 Ind. Cas. 167. 

Art. 182 — Order directing applications to be 

struck off without notice to the decree-holder is 
not a judicial order. 

Per Walsh, Ag. C. J._An order made by a 
Judge upon an api)lication which is still pending 
that it be ‘struck off' or ‘sent to the record doom’ 
made either without notice to the decree-holder or 
without giving him an opportunity of being lieard 
is a ministerial order and cannot be regarded 
speaking generally as a judicial disposal of the 
application on merits, thougli special circumstan- 
ces may appear which make it so. 

Per Lindsay, J, — An order directing an execu- 
tion application to be struck off is not an order 
sanctioned by anv rule. A.I.R. 1926 All. 409, 
Foil. 100 Ind. Cas. 692=49 All. 276=25 A.L. 
J. 201=A.T.R. 1927 All. 16 (F.B.). 

—Art. 182 — Direction to consign papers to re- 
cord room, is not a final disposal of execution 
application. A.I.R. 1927 All. 16 (F.B.) Appr. 
and Foil. 104 Ind. Cas. 116=49 All. 509=25 
A.L.J. 249=A.I.R. 1927 All. 165 (F.B.). 

■ Art. 182 — Execution petition — Striking off 
petition— No disposal — C. P. Code, S. 223. 

Where a judgment-debtor resides outside the 
jurisdiction of a court to which an application 
for execution is made, the court is competeiit to 
make an order for transmission of the decree 
without an application for the purpose. 

Held, also that the striking off of an execution 
petition on the failure of the party to apply for an 
order for transmission to the court within the time 
allowed by the court for the purpose. Is not a pro- 
per di«i]>osal of the petition and that the petition 
should be treated as pending. (1907) 17 M.L.J. 
616. *. 

13. (b) Continuation or revival of application 

—Test. 

——Art. 182 — Revival — Execution application 
consigned to record room on full satisfaction — 
Subsequent application— If one in continuation. 


Once the execution proceedings have come to 
an end because of the full satisfaction of the dec- 
icc, there is nothing left in the executing Court 
and the proceedings finish completely, and there 
cannot be a revivor of sucii proceedings. If, how- 
ever; tile proceedings arc in a state of suspended 
amniation, a suboequent application would be a 
revivor. 52 P.L.R. 345. 

Art. 182— Continuation of prior application- 

intervening applications different in character. 

W licro the intervening applications between the 
earliest and latest execution applications, are essen- 
tially different in character from the earliest one 
it is quite open to the Court to infer an abandon- 
ment of that application. In any event where the 
combined effect of the intervening applications 
marks substantial departure from tlie previous 
original application it cannot be said that the 
later application siiould be treated as a continua- 
tion of the earlier one. (1948) M.W.N. 772= 
A.I.R. 1949 Mad. 363=61 L.W. 760«--(1948)! 2 
il.L.J. 488. 

' Art. 182 — Application, when can be treated 
as one in continuation. 

An application for execution of a decree may be 
treated as one in continuation or for revival of a 
previous application for execution, similar in scope 
and character, the consideration of which had 
been interrupted by objections and claims subse- 
quently proved to be groundless or had been sus- 
pended by reason of an injunction or like obstruc- 
tion. A.I.R. 1936 Cal. 239=39 C.W.N. 1030 
=63 C. 57=162 Ind. Cas. 654. 

Art. 182 — Although a decree-holder need not 

be tied down to the form of his application, an 
execution application, asking for a new relief can- 
not be treated as an application for the revival or 
continuation of the previous execution proceed- 
ings. Wlicii the character of the subsequent 
application is different from that of the previous 
application, it can hardly be treated as a continua- 
tion. A.I.R. 1932 All. 273=(1932) A.L.J. 365 
= 16 R.D. 293=54 A. 573=138 Ind. Cas. 583 
(2) (F.B.). . ♦. 

Art. 182 — Application to revive or continue 

previous proceedings. 

If e.xecution is ordered, but owing to some in- 
terruption hot attributable to the decree-holder 
himself, the order for execution cannot be carried 
out, and subsequently, on the removal of the inter- 
ruption the decree-holder applies to carry out the 
previous order for execution, such an application 
is not a fresh application for execution but merely 
one to revive the previous execution proceedings. 
33 Bom.L.R. 1082=A.I.R. 1931 Bom. 492=134 
Ind. Cas. 1153. 

Art. 182— Per Walsh, Ag. C. J. and Mukerji 

J — Whether an application is in substance a 
fresh application or an attempt to revive a former 
one is, as a general rule, a question of fact to be 
decided wTth reference to all the circumstances of 
the case. 100 Ind. Cas. 692=49 AIL 276=25 A. 
L.J,. 20I=A.I.R. 1927 AU. 16 (F.B.). 
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-^Art. 182— Execution applicaiion in coniinuaiion 
of previous application— Scope of both applications 
must be the same. 89 Ind. Cas. b86— A.l.R. 1^-6 
Pat. 129. 

Art. x82— Where later application for execution 

oravs for reliefs different from those in the earlier one, 
it cannot be considered as a revival of the carUcr one. 
95^d. Cas. 718-1926 M.W.N. 3i7=A.I.R. 1926 
Mad. 698. 

Art. 182— Unless there is any injunction stop- 

nine execution, any intermediate suit by a claimant and 
not by the decree-holder will not cause suspension 
of tltc execution proceedings. Unless there \yas a 
suspension without any default on decree-holder s 
part, the principle of revival of a former execution 
petition cannot be utilized in favour of the decree- 
holder. 95 Ind. Cas. 718 = 1926 M.W.N. 31/ — 
A.I.R. 1926 Mad. 698. 

-Art. 182— Where the properties sought to be 

VMM* A 


attached in two applications are different, tl'.e latter 
is not the continuation of the former, nor where the 
former application has been dismissed for default of 
the decrec-holier. 79 Ind. Css. 897— A.IR. 1925 
Pat. 197 

Art. 182— Continuation of previous appli- 
cation should be determined from character 
and scope of the latter application. 

In order to entitle a decree-holder to claim that 
an .applic.ttion should be regarded as a continuation 
of the previous ;.pplicaiion, two conditions must be 
satisfied ; first that the previous application was dis- 
missed for no fault or default on his part, and scwndly 
that the latter application is similar in scojjc ar.d cha- 
racter to the previous application and in order to 
minc whether an application may be cprisidered as 
limiliir in scope and character to a prcvipus applica- 
a Air test to apply would be to see if the dccrcc- 
hoUcr wuld hr.ve got the relief in the previous appli- 
cition ^ich he cl'ims in the subsequent ipphcaiion ; 

supposing his previous r>PP''“';'"'p^ R°‘ iM- 

Struck off. 72 Ind. Cas. 862-1 1 at. i-.K. 139 

A.I.R. 1924 Vat. 367. 

Art. 182— Application— Disposal of-What 

amounts to* 

nicDos.l of a petition is not always to be taken 

literal!;? Vn in “thfwSeTn<;;"whicb K? ««ivld 

It can be .“V of mc?e teminaiion for adminis- 

general re^gni or^, of rncre ^ 

trative and until some otisiaclc has 

a suspension of by "he Court and panics, 

is to be _fo^d 

—Art. 182-Prior applicatlOT f®' 

pcnie«-Later application f®f, 

cannot be regarded as continuation of former. 

An application can only be consid«cd as 

tlnuaUon of the previous appliration, 
in scope and Siaricter to the forincr apphwtiom 
Where the former application asked 
form and in aubsiani, to sell the 
judgment-debtor other than those which were mm 
nriied In the mortgage bond, and the next ®PP^®*,. 
in foim and In tubitance, asked the Court to reahw 
the money ficom the iudgment-debtor by nis arrest 
and detention in prison. 

Hold, that it if quite impossible to regard the second 
appiicKion ta a ooodnuttion of ^ previous appj- 
aqioa. TTie fact diat the decree obtained was a 

10— F.Y.D.— 77 


morlfiagc decree makes no dillereiice. 2 I'.L. 1 . 22, 
h'oll, 71 Ind. Ots. 332 = 4 P.L.T. 393 A I P- >923 
Pat. 488. 

—Art. 182 — If execution proceedings arc consigT.ed 
to the record r« <jm behind the back of the decree- 
holder wiihout any default or. Ids part and without 
any decision . further application though in the form 
of a new application for execution is really a continuance 
of the older application. 65 InJ. Cas. 78=A.I R. 
1922 All. 433- 

Art. 182— Continuation of proceedings — 

Fresh application. . 

An appHc-’.tion for execution of a decree can be 
treated as a continuation of a previous application 
even when the property asked to be sold is entirely 
different. 4 Pat. L J. 2i3=(i9i9) P.H.C.C. 121 = 
48 Ind. Cas. 245- 

Art. 182 — Continuation of proceedings — Fresh 

application— Filing of supplemental list of pro- 
perties to be attached not mentioned in appli- 
cation — Continuation. 

Where on an application for execution of a decree 
is made in accordance with law, execution cennot be 
successfully taken against the specified properties in the 
applicaiion by reason of ctuscs beyond the control of 
tlie decree-holder he should not be confined to the 
properties first specified. It is open to him to ask 
the Court to proceed ag.unst other properties speci- 
fied in his further supplementary list. 47 Ind. Cas. 
91 1 (Cal.). 


Art. 182 — Continuation of proceedings — 

Application dismissed for default — Continuation 
of old. 

Where an execution application has been dismissed 
for default of decree-holder a subsequent application 
cannot be construed for purposes of limitation as one 
in continuation of the previous application. 22 C.W.N. 
766=45 Ind. Cas. 712. 


Art. 182 — Continuation of proceedings — 

Fresh application or revival. 

The question whetlicr ar. application for execution 
of a decree is a new application or a rivival or continu- 
ation of an old one is a simple question of substance 
and not of form. 32 Ind. Cas. 1005 (All.). 


—..—Art. 182 — Continuation of proceedings— 

No limitation 

An execution petition which does not appear to have 
been dismissed, struck off or otherwise disposed 
of, is still subsisting and a second application merely 
revives the old proceeding and S. 48 of the Civil 
Procedure Code has no application. 16 M.L.T. 399— 
26 Ind. Cas. 244- 


Art. 182 — Continuation of proceedings — 
’ending application— Execution suspended by 
niunction— Second application after dissolution 
if Injunction— Continuance of first application. 

Where the execution of a decree is suspended by 
n iniunaion obtained by the judgment-debtor, 
nri a fresh applictaion for execution is put m for the 
^mc relief as in the first application the fresh appli- 
atioi must, for the purpose of limitation, be deemed 
^ be a continuation of the first application. The 
ntc%cntion of an application in cxerotion for an addi- 
ional relief, between the first and the second apphe- 
;lon will not make any difference. 27 A. 334 (P.C.), 
Foil' i3 C.W.N, 539-20 Ind. Cas. 244. 
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Art, 182 — Contiauation of proceedings — 

Bar to execution — Bengal Tenancy Act (8 of 
i88s\ Sch. ra, Art, 6, CJ. (3). 

Where a decree-holder’s application for execution 
is delayed by a bar imposed at the instance ot the 
Judgment-debtor, a second application by the former 
must be deemed to be a continuation of the first appli- 
cation if the second is presented after the removal 
of the bar. This principle is applicable to cases of 
applications for execution of rent decree. 13 Ind. Cas. 
140 (Cal.). 

— -"-Art. 182 — Continuation of proceedings — Civil 
Procedure Code (Act 14 of 1882), Ss. 235, 237 
and 238 — Application for execution struck off at 
creditor’s request — Subsequent application more 
than three years after the decree — Limitation. 

Where an execution application is struck off at the 
request of the decree-holder and a subsequent appli- 
cation is filed more than years after the date of decree 
but within 3 years of the last one, it is not barred under 
Art. 182 (5) of the Limitation Act as it cannot be regar- 
ded as a revival of the earlier application. 5 S.L.R. 
68=11 Ind. Cas. 77- 

——Art. 182 — Continuation of proceedings — 
Application %vithin 3 years from removal of 
block. 

If the execution proceedings are blocked by an objec- 
tor, a subsequent application for execution within 
3 years from removal of block is not time-barred. 
45 P.R. 1909=68 P.W.R. 1909 = 66 P.L.R. 1909= 
2 Ind. Cas. 76. 

—Art. 182 — Continuation of prior 'proceedings. 

The court looks at the substance of the matter, 
and if it finds that the proceedings before it can only 
be regarded with justice to the parties as a continu- 
ation of the original application which has never 
come to an end, then, instead of investigating any 
question of limitation, it holds that it is not a fresh 
application, but a continuation of the original appli- 
cation and so within time. (1905) 7 Bom. L R. 819. 
See 5 C.W.N. 347. Also i A.L.J. 350. 

Art. 182 — Continuation of execution proceed- 
ings— Petition struck off. 

An application for execution of a decree by a sale 
of properties already attached in pursuance of a prior 
application not legally disposed of may be treated as 
one to continue su^ prior execution proceedmgs. 
But, in so far as the latter application asks for execu- 
tion by attachment and sale of properties not comprised 
in the earlier one, such application inust be treated 
as a fre^h one and cannot be a continuation of the 
earlier execution proceedings. ^ ^ application in 
execution wiU be pending until it is validly disposed 
of; and striking an application off the file is no valid 
disposal of it. (1900) 12 M.L.J. 24. 

13 • (c) Continuatioxi or revival of application 

—What 18 . 

Art. 182 — Continuation of proceedings — 

Execution consigned to record room— Second 
application for execution. 

An order was issued by the Board under S. 25 of 
the Punjab Relief of Indebtedness Act and the exe- 
cuting Court stayed the execution of the decree. The 
parties could not come to an agreement before the 
Board and a certificate was eventually granted by it 
under S. 20, as a result of which the decree-holder 
could not apply for execution for about nine years. On 
receipt of this certificate the executing Court passed 


an order consigning the execution to record room as 
being unsatisfied. 

Held, in the circumstances that the order of the 
executing Court could only be construed as an order 
of suspension or of stay and not of dismi^l and that, 
therefore, the second application for execution must 
be held to be an application for continuation of the 
proceedings held on the previous application, and 
not a fresh application for execution. 228 Ind Cas 
6 o 7=A.I.R. 1947 Lah. 36. 

— Art, 182— Petition “closed” by order of 
Court — No final disposal of petition— Petition 
could be continued by a later application. 

Where in an execution application the property 
is put up for sale but is not sold because there wfere 
no bidders and thereafter the district Munsiff makes 
an order that the petition was “closed,” there is no 
final disposal of the petition and a subsequent exe- 
cution application filed would be in continuation of 
the prior one., 60 M.L.W. 729 (i)=i947 M.W.N. 
678=(I947) 2 M.L.J. 423. 

— — Art. 182 — Execution application “recorded” 
— If a final disposal of Uie application — Appli- 
cation for actual possession by decree-holder 
purchaser — Actual possession not possible to 
be given— Du^ of Court to give symbolical 
possession — FaUure to make such order— Subse- 
quent application — One to bring up a pending 
application and to have suitable orders passed. 

The use of the word “recorded” on an execution 
application in no way amounts to a final disposal of 
the application. Seeking actual possession in on 
application in execution does not prevent, when actual 
possession cannot be immediately obtained, an order 
being made for delivery of symbolical possession when 
the deCree-holder is entitled to it and the Court is 
bound to make such an order. 

Where a decree-holder purchaser applied for delivery 
of possession of two houses and delivery was ordered 
in respect of one and as there was obstruction by a 
person who claimed a right of residence regarding the 
other, the Court ordered the petition to be “recorded.” 
In an application long after three years after the above 
order, the decree-holder purchaser sought to continue 
the prior petition. 

Held, that the decree-holder in the circumstan- 
ces ou^t to have been given symbolical possession 
and as the execution application had not been finally 
disposed of it was still pending and the decree-holder 
was entitled by his later application to have it brought 
up before the Court and to have orders passed upon 
it in accordance with his ri^ts. 61 L.W. 350= 
A.I.R. 1948 Mad. 362 =(i948) 1 M.L.J. 437. 

Art. 182— Petition 'closed’ for statistical 

purposes — Fresh application — Revival. 

Where a fresh petition is filed as the result of a 
former petition having been * closed ’ for statistical 
purposes, it is not regared in law as being a fresh 
application but an application to revive or continue 
the former application. It is not, therefore, barred 
on account of its being filed more than three years 
after the former petition. A.I.R, 1946 Mad. 170= 
1945 M.W.N. 7I4=(I945) 2 M.L.J. 456=58 M.L.W. 
58i=I.L.R. (1946) Mad. 527. 

—Art. 182 — Execution application— Revival^ 
Decree under execution attachment— Decree 
converted into one for payment by i n s ta lm ents 
with default clause under S. 5, U J*. Agriculturists* 
Relief Act— Attachment in necution allowed 
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to continue -Default— Previous execution can 
be revived. 

A simple money decree passed on 14th October i 93 Jj 
W 3S while it w3S under execution^ converted on tht 
application of the judgment-debtor into a decree for 
payment by four six-monthly instalments under 
S 5s U.P, Agriculturists* Relief Act, on 2nd November, 
I935> in default of two instalments it was ordered 
that the entire decretal amount would become at once 
payable. Meanwhile the attaclmcnt in execution 
was allowed to continue. The judgment-debtor did 
not p®y any instalment. On isi December, I94^> 
decrec-holder applied for the revival of the execution 
which was pending at the time of the order under 
the U.P. Agriculturists’ Relief Act. The jud^ent- 
debtor contended tliat the decree of 1931 havmg 
ceased to exist by reason of its conversion into an instal- 
ment decree under S. 5, the earlier proceedings auto- 
matically, came to an end and there could, therefore, 
be no revival of them : 

Held, that the fresh decree could not be divorced 
altogether from the earlier one on which it was based 
and whose date it bore. The only difference between 
the original decree and the fresh decree was one of 
amount which could be altered by amendment. The 
order for payment by instalments having exhausted 
itself the uccree was ripe again for execution j 
and the attachment having been continued by an 
express order of the Court, there was no obstacle in 
the way of revival of the earlier execution proceedings. 
AIR 1946 Oudh. 125 =223 Ind. Cas. 48 = 1946 
Oudh W.N. 128. 

182— Execution petition— Court ordering 

iudgmeut-debtor to pay decretal dues by 
monthly instalments— Routine disnussal of 
execution case— Execution case, held must be 
deemed to be pending— Subsequent execution 
petition, though in tabular form and Purport- 
inx to be fresh one, held was, In substance, one 
for continuing previous execution case. 

In execution of money-decree passed in 1923, the 
decree-holder made his third application 
numbered as execution case No. 32 of i927 »n which 
he soucht that the judgment-debtor should be arrest- 
ed anTdeUined in cTvil prison for noij-paymcnt of 
the remaining sum out of the. decrcta du^ The 
Court however, ordered the judgment-debtor that 
he should pay the’decreul sum by monthly instal- 
ments of Rs. 15 on or before the 15th 

in default of anyinsialment thereby 
-f \\» to eivii Drison. ine 


as atoresaid, unui juiy, ; 7 . cvi* 

default, all these monthly deposits bemg in Exe 

cution Case No. 32 of 1927.- 9" ^atis- 

1928, the execution case was dismissed on part satis 
betion. Apparently, this dismis^l was a mere rouwe 
diimiisal being neither for the default of 
holder nor on termination of the execuuon 
On August 4, 1937* the decree-holder obumed an 
order from the Court permitting him to withdraw me 
amounts In deposit till July, 14, >937- On 
*9> 1939* the fourth execution case was .starud in me 
sense tiut it was numbered as Execution Case No. 
89 of 1939, on a fresh application made in a wbujar 
form, uok^, in substance, it was an applicatwn 
for oontinuing the old execution proceedings, m» 
is to tty, the Execution Case No. 32 of 1927 whum 
he pra^ that the iudgment-debtor be re-arresied in 
tenni of the order p it ff d lii Execution Cesc No. 32 
of 1927. It was contended by the judgment-debtor 
that the execution petiti on was time-barred under 
S. 46, Civil Ptooedure Code. 


Held, that although the application of December 
19* 1939* was in form, afresh application for execution, 
yet in substance, it was an application merely to con- 
tinue the previous Execution Case No. 32 of 1927 which 
must be deemed to have been pending all the time, 
because the judgment-debtor had been busy paying 
the monthly instalments of Rs. 15 until he made a 
default on July 14, J937. .The application for exe- 
cution was, therefore, within time. A.I.R. 1945 
Pat. 276=26 P L.T. 155=11 B.R. 468=220 Ind. 
Cas. 134. 

Art. 182— Order consigning papers of c^e 

to record room— Proceeding is not finally 
disposed of and can be revived upon a subsequent 
motion by the decree-holder. 

'An order that the papers of the execution case 
should, for the time being, Le consigned to the record 
room based upon a report made by the Collector 
to the effect that all proceedings in execution had been 
stayed in consequence of an order passed by the Board 
of Revenue i$ not 2n order finally disposing of exe- 
cution proceeding. The execution proceeding is kept 
pending and can be revived upon a subsequent motion 
by llie decree-holder. A.I.R. I945 All, I72«(i945) 
A.L.J. 92=1945 O.W.N. (H.C.) 88 = 1945 A. W.R. 
(H.C.) 43 = I.L.R. (1945) All. 213=222 Ind. Cas. 123. 

^Art. 182 — No bidders — Execution application 

** struck off*’ — Subsequent application. 

An order “struck of” passed on an execution 
application merely for the reason that there were no 
bidders on the date when the sale came on, is illegal 
and the subsequent execution application must be 

Ka nonfimiatinn of fViA r»rir»i* AVACTitinn dnn1l = 


^Arts. 182 and 181— Subsequent application 

for revivalt 

Where an execution case, is still pending, but can- 
not be proceeded with further by reason of an injunc- 
tion and has been ^‘struck off the file,” or is removed by 
an order which does not terminate it finally but has 
the effect of only removing it from the list of pending 
cases, the decree-holder is not bound to apply for 
revival of the said proceedings after the removal or 
discharge of the injunction. His apiplication in sub- 
stance only conveys to the court the information that 
the bar has been removed. 

Such an application, therefore, not being a fresh 
application for execution, Art. 182 does not apply 
to it, and in regard to application of such nature, there 
is no rule of limitation prescribed. A.I.R. 1936 Cd. 
239=39 C.W.N. 1030=63 C. 57-162 Ind. Cas. 654. 

— 182 — Execution dismissed— DUmlatal 
order set aside by High Court In appeal— Fresh 
execution petition, whether necessary. 

Where the Court dismisses the execution application, 
hut on appeal the High Court sett aside tiie order 
of dismissal and directs the e«eutlon to proewd 
cxccDt against some of the defenda^ or their heirs, 
?hr?ffe<?of the order of the High Court Is to revive 
fhe execution proceeding by seating the order of 
dismissal and consequently, no fresh executiOT appli- 
cation is necessary. A.I.R. 1936 Pat. 26=2 B.R. 234= 
160 Ind. Cas. 678. 

—Art, 182— Order striking off proceedlogt— 
Subsequent proceedings. 

An order ‘ striking off the file ’ an execution wtltion 
is ^hSlly irre^r and is not remgnised by Ac Uw 
or by^y Code of Procedure and if a petition has been 


I 
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so struck off, a subsequent application should be treated 
as a revival or continuatioit of the earlier one whicli 
was irregularly stopped. A I R. 1935 Mad 885 = 
(1935) M.W.N. 969^158 Ind. Cas 829. 

•Art. 182 — The auction-purciiaser made an appli- 


c.tcion for possession of propeity within dxrec years 
of confirmation of sale. The Court made an order 
on this, which was not on merits and which did not 
amount to a refusal of any of tlte relief claimed by the 
applicant, hence not compelling liim to pref^eran appeal, 
i'licapplicint then presented anoth’rr application within 
a year of the last application requesting for possession 
of tlte property purchased : 

Held, that the second applicxttion was in continuation 
of the previous one and consequently was in time. 
A . I . R . 1 935 Mad . 803 =» ( 1 935; M. \V. N. 926 =42 L. W. 375 
^58 M. 893 —69 M.L.J. 821^-159 hiu. Cas. 279 (F.b.). 

— — Art. 182— Suspension of e.xecution proc-eedings 
for no fault of decree-holder by reason of sale proceed- 
ings going on before Revenue Court at the instance 
of another decree-holder — Execution application not. 
finally and completely disposed of — Subsequent appli- 
cation for revival made within three years of the date 
on which obstacle to execution was removed c.innot 
be deemed to be a fresh application and would not 
be barred, ii O.W.N, i26=A.I.R. 1934 Oudh 92 
= 148 Ind. Cas. 451. 

Art. 182 — Where an application for a final decree 

which was made within time was adjourned sine die 
on the ground that the judgment-debtor was insane 
and a subsequent applic.tion was made after the 
prescribed period of three yc.ars, against the judgment- 
debtor’s widow : 

Held, that the subsequent application was not 
time-barred. A.I.R. 1933 Cal. 816=537 C.W.N. 
583 = 147 Ind, Cas. 206, 

•Art. 182 — Application for execution — Order 


subsequent execution becomes continuation of previ- 
ous one. 121 Ind. Cas. 845=A.I.R. 1930 Mad. 303. 

Art. 182 — ^Application for revival of previous 
execution proceedings containing additional prayer 
for arrest of judgment-debtor is not fresh application. 
126 Ind. Cas. i69=A.I.K. 1930 Lah. 753. 

Art. 182 — Revival of execution. 


for partial execution — Appeal by decree-holder — 
Dismissal of application for default by lower 
Court — Appeal allowed by Appellate Court- 
Fresh application for execution — Limitation — 
Proper procedure — Effect of appellate order. 

On the objection of the judgment-debtor, an order 
for partial execution was passed in 1919. The decree- 
holder appealed. The application for execution was 
dismissed for default by the executing Court in 1922 
during the pendency of the appeal. The Appellate 
Court, however, allowed the decree-holder’s appeal 
in 1926 and held that the decree was fit to be executed 
in its entirety. The decree-holder again applied for 
execution in 1927, this time varying the list of pro- 
perties against which he wanted the decree to be 
executed. The judgment-debtor contended that the 
last application was barred by limitation in respect 
of the amounts allowed by the executing Court in the 
first instance : 

Held, that the effect of the order of the Appellate 
Court was to overrule the objections of the judgment- 
debtor and to leave the decree-holder free to go on with 
the application of 1919 and it was, therefore the duty 
of the executing Court to call upon the decree-holder 
to proceed with the execution as it had been started 
by him. 

Whether it was open to the decree-holder 
to amend the original application by asking the Court 
to allow him to proceed against other properties. 34 
C.W.N. 897=A.I.R. 1931 Cal. 112=130 Ind. Cas. 143. 

— —Art. 182 — Continuation of proceedings. 

Order recording execution petition with permission 
to decree-holder to renew, is improper but if passed. 


DvCfce-holdcr applying for sale of properties in a 
particular way— Execution Court not allowing the 
pr .yer, and dismissing application pending appeal 
by decree-holder against order disallowing execution 
as prayed for by him — Appeal allowed — Second 
appliaition by decree-holder is in revival of the first. 

If there has been some bar imposed upon the conti- 
nuation of the proceedings under an application for 
c.xecution which is subsequently removed by an ordei 
of an appellate Court or by any other order lawfully 
made, then any fresh application for execution is to be 
treated meiely as a continuation of the proceedings 
which were suspended, 99 Ind. Cas. 865=1926 
P.H.C.C. 353=8 P.L.T. 287=A.I.R. 1927 Pat. 114. 

Art. 182 — Proceedings under O. 21, R. 95 

stayed— Application after vacation of stay— 
No question of limitation. 

Where proceedings in an application under O 21, R 
95, Civj! Procedure Code, are stopped by injunction 
before any order could be passed to give possession to 
the purchaser, a second application filed by the pur- 
chaser after the removal of the injunction, must be taken 
to be an application intended to bring to the notice 
of the Court the existence of the previous application, 
and to get proper orders passed thereon. In such a 
case no question of limitation regarding the second 
application really arises. 99 Ind. Cas. 632=25 M.L.W 
108 = 1927 M.W.N. 6o=A.I R. 1927 Mad. 391. 

Art. 182 — Application for executton ordered 

to be simply “ filed ” — Fresh Application is to 
be treated as if, for revival. 

The decree-holder applied in 1918 on the basis 
of assignment of decree which however by oversi^t 
did not refer to the decree in question but his appli- 
cation was filed and not dismissed. He applied in 
1921 and in 1924, January. Both these applications 
were struck off owing to default of tJic decree-holder. 
He then filed a fresli application in 1924 May. 

Held, the application in 1918 for execution having 
been ordered to be simply ‘ filed ’ and not having been 
struck off, owing to def ult of the decree-holder, must 
be deemed to have been still pending when the appli- 
c .tion was filed in 1921. Although this application 
of 1921 purported to be a fresh application for exe- 
cution it should be treated for the purpose of limit- 
ation as an application for revival. 27 All. 334 (P.C.) 
Toll. 94 Ind. Cas. 869=A.I.R. 1926 All. 510. 

'Art. 182 — Setting aside of sale under O. 21, 


R. 90, Civil Procedure Code — Subsequent 
application for execution is in continuation of the 
first. 

A landlord decree-holder applied for execution 
of a rent-decree when the feecuting Court held 
that the execution should proceed as on the basis of 
a money-decree and not as a rent-decree. It pro- 
ceeded in that way and the sale of certain property 
of the judgment-debtor was actually confirmed and 
the case was dismissed on full satisfaction. On the 
same day, the judgment-debtor put in a petition to set 
aside the sale under the provisions of O. 21, R. 90, 
and eventually the sale was set aside j the decree- 
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holders then applied once more to execute tlicir decree was made within time. 21 C.W.N. 571-40 I'lJ- 
as a rent-decree. Cas. 7b. 


Held, that the second application should be treated 
as a continuation of the preceding application inas- 
much as the prayers in both were to execute the 
decree as rent-decree and further that the decree- 
holder’s right to execute the decree revived on the 
day the sale was set aside. 92 Ind. Cas. 799—7 1 • 

4io=A I.R. 1926 Pat. 143. 

—Art. 182— Execution stayed by an Lniunction— 
Right to execute revives on injunction coming to an 
end — Decree-holder must apply for revival within 
three years from accrual of right. 89 Itid. Cas, 992 — 

7 P.L.T. 39=A,I.R. 1926 Pat. 62. 

^Art. x 82 — Suspension of execution proceed- 
ings — Application iust after suspension is over 
revives former application. 

Where execution proceedings arc suspended at 
the instance of a stranger having filed a suit in respect 
of the property, which is the subject-matter of the 
execution proceedings, an application made just 
after the close of that suit, is not time-barred though 
it is filed more than three years after the date of sus- 
pension. Tlic application is in effect one to rivivc 
the old one and not a new application at all. 27 
All. 337 (P.C), Foil. 77 Ind. Cas. 87i=A.I.R. 1923 
All. 600. 

Art. 182 — Previous application suspended by 

objection afterwards found groundless — Subsequent 
application mav be treated as continuation of previous 
application. 37 Cal. 796, Foil. 68 Ind. Cas. 207= 
35 C.LJ. 84=26 C.W.N. 338=A.I.R. 1921 Cal. 
472. 

Art. 182 — Sale set aside — A second Application 

in execution is an application for revival of the earlier 
one and no question of limitation arises. 64 Ind. Cas, 
849 = 35 C.L J. 135 -A.I.R. 1921 Cal. 594- 

Art. 182 — Previous proceedings stopped due to 

dcatli of dccrec-liolJcr— Application for execution 
by rcprcseniaiivc within 3 yvirs of douite of previous 
application is not barred. O-i Iiul Ca.^. 855 -A. I K. 
1921 Nag. 64. 

Art. 182— Where iltc execution of .1 deeixe lias 

been suspended through no act or default of the dceicc- 
holdcr, the latter has a right to ask tlic Court to revive 
and cirry ihrouglt the execution proceedings which 
have been thus suspended. 61 Ind. Cas. 417 — 43 
All. 383 = 19 A.L.J. i 74=“A.I.R. 1921 All. 99- 

Art. 182— Continuallon of proceedings— Sale 

set aside owing to fraud of judgment-debtor— 
Continuation of prior application* 

Where an execution sale is set aside on the ground 
of the fraud of the judgment creditor the application 
in consequence of which the sale was ordered niay 
be deemed to be pending and a subsequent application 
for execution may be considered as a continuation 
of that applicatitMi. 10 L.3.R. 84 = 12 Bur. L.T. 
245—55 Ind. Cas. 707. 

Art. 18a— <^ntlnuation of proceedings — 

Execution— Decree Ex parte satisfied by one 
judgment-debtor — Decree set aside by latter — 
AppUcatioo tor execution against other ]udg- 
iiient>debtor— limitation. 

Where an ex parte decree whidi had been executed 
against one of the judgment-debtors is set aside in 
■ suit by that judgment-debtor a further application 
on that oate by the decree-holder to execute the decree 
against the other judgment-debtor must be treated 
as a amtinuation of the original application which 


Art. 182 — Continuation of proceedings — 

Effect of sale in execution being set aside. 

The decrec-iioldcr can execute the balance of the 
decree though time barred if the sale partiv satis- 
fying the decree is set aside. 32 Ind. Cas. 699 (Cal.). 

Art. 182 — Continuation of proceedings — 

Civil Procedure Code, O. 21, Rr. 10 and 64— 
Execution— Order for attachment— Application 
for execution not disposed of — Subsequent appli- 
cation for sale, if barred. 

An applicuion for sale of property attached on a 
previous execution application which was not disposed 
of, is not a new appliaiiion but one to enforce the old ; 
and the docicc-holdcr is not ptiliy of laches in prose- 
cuting the original application. 3t Cas. 87 

(Mad). 

Art. 182 — Continuation of proceedings — 

Application consigned to record room — Decree- 
holder not at fault — Second application — Revi- 
val. 

An application for execution by sale was made on 
1st December. 1908. The Collector, to whom the 
proceedings had been transferred, discovered that 
put of the property belonged to persons other than 
the judgmcm-debior and sent the case back. The 
Subordinate Judge called upon the pleader for the 
decree-holders to make a statement and on his failure 
to do so consigned the case to the record room. More 
than three years after the present application for 
execution was made. 

Held, that the present application was an appli- 
cation to revive the execution proceedings which 
had been suspended owing to no default of the decree- 
holders and that the execution was not barred by 
limiiiuion. 37 All. 518--== 13 A.L.J. 760=30 Ind. 
Cas. 877. 

Art. 182 — Continuation of proceedings — 

Power to retransmit the record to Collector — 
Jurisdiction— No fresh application necessary. 

Where a decree iransmincd to the Collector for 
execution, has been reurjicd by him to the Civil Court 
after some time, but witliout putting an end to the 
execution petition, the Civil Court has jurisdiction 
to go on with the execution and to transmit it to the 
collector so long as the execution proceedings arc 
pending, and the dccrcc-holdcr need not put in a fresh 
appli&uion for execution and start proceedings novo. 
18 Ind, Cas. 1004 (All.). 

Art. 182 — Continuation of proceedings — 

Execution of Decree — Claim petition — Stay 

of execution— Later application. 

Where in a pending execution application, pro- 
ceedings arc stayed till the disposal of a claim and 
time is granted to the execution creditor to file certain 
papers, the period of limitation begins to run against 
Uic execution creditor from the date of the disposal 
of the claim. 

If he later on files a fresh execution application, 
it should be construed as an application to revive 
and carry through a pending execution petition. (1012) 
M.W.N. 860 = 16 Ind. Cas. 484. ^ 

Art. 182— Continuation of proceedings 

Claim by judgment-debtor— Failure— AppU>^ 

cation for execution if a continuation of the 
former — Effect where claim U euccessfuL 

Where in tlic execution of a decree a claim petition 
is first successful but ultimately ends in failure, tlic 
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decree-holder is entitled to treat a subsequent exe- 
cution application as one in continuation of the earlier ; 
but It is not so where such a claim is successfully 
proved ultimately. 14 C.L.J. 6io=n Ind. Cas. 
48. 

Art. 182 — Civil Procedure Code (Act 14 of 

1882}) S. 230 ~’Applicatioii in continuation of pre- 
vious application for arrest of judgment-debtor. 

When applications for the arrest of the judgment- 
debtor arc ineffectually made within 12 years from tlie 
date of die decree and struck off owing to the judg- 
ment-debtor not being found a fresh application 
for arrest made after the expiry of 12 years which is 
not otherwise barred may be regarded as made in 
coniinu-tion of the previous applications and cannot 
be hela to be barred by the provisions of S 230, Civil 
Procedure Code (1882). 21 A. 155, 6 M. 365, Poll. 6 
P.L.R. 1910 = 125 P.W.R. 1910=6 Ind. Cas. 490(1). 

— Arts. 182 (179) — Continuation of the pre- 
vious application — Execution sale set aside 
for fraud of the decree-holder — Fresh appli- 
cation for execution. 

Where on a sale in execution of a decree being 
set aside on the ground of fraud on the part of the 
decree-holder he again applies for 
application ought to be treated 
of the previous execution 
C.W.N. 521=1 


sale as regards the remainder became infructuous 
tor want of bidders. On the son withdrawing his 
suit more tlian 3 years from the date of the prior appli- 
cation, a fresh application was put in for sale of the whole 
property, evidently more than 3 years from the date 
of the previous application. 

Held, that although the injunction operated pHtna 
facte only to postpone the sale of a portion, yet inas- 
mudi as it was effectual in preventing the decree- 
holder from selling the remaining share of the property, 
and he was compelled to wait until tlie bar was removea 
before renewing the application, which had been 
virtually suspended in the meantime, the second 
application was not a fresh one. (1906) 33 C. 689. 

~~"Art. 182 — Striking off and dismissal for default, 
no difference — Fresh application — Limitation. 

Where more than 30 days after an application for 
ascertainment of mesne profits was dismissed for 
default, a fresh application was made for that purpose: 

Held, that the application was not barred j there 
is no substantial distinction between an order striking 
off an application and one dismissing it for default. 
(1907) 12 C.W.N. 3=7 C.L.J. 301. 

Art. 182 — ^Revival — Execution of decree— 


Ind. Cas. 341. 


execution, such 
as a continurtion 
piocccding. (1909) 13 


Order striking off an application — Second 
application— Code of Civil Procedure, S. 235 — 
Limitation. 


—Art. 182— Revival of application in con- 
tinuation of previous proceedings in execution. 

On the 7th December, 1903, ‘the sale of certain 
immoveable property, which liad been attached was 
ordered. On the 30tli January, 1904, die Amin reported 
that he had been unable to hold the sale, and there 
were no bidders. Notice of this fact was given to 
the decree-holder and he was allowed time till the 
loth February to pay in fees for a fresh sale. On that 
date, no steps having been taken by the decree-holder, 
the case was ordered to be struck off “ for the present.” 
On the 13th of January, 1906, the decree holder again 
applied, asking that the property, which was still 
sounder attachment, roiglit be sold. 

Held, that th's was not a fresh application in 
execution, but merely an application to revive the 
former proceedings, and was not barred by limitation. 
(1908) A.W.N. 227=5 A.L.J. 616=30 A. 499- 

——Art, 182 — Application — Revival. 

On the 7th December, 1903, the sale of certain 
immoveable property, which had been attached, was 
ordered. On the 30th January, 1904, the Amin reported 
that he had been unable to hold the sale as there were 
no bidders. Notice of this faa was given to the decree- 
holder and he was allowed lime till the loth February 
to pay in fees for a fresh sale. On that date, no steps 
having been taken by the decree-holder, the case 
was ordered to be struck off “ for the present.” On 
the 13th January, 1906, the decree-holder again applied, 
asking that the property which was still under attach- 
ment mi^t be sold. 

Held, that this was not a fresh application in exe- 
cution, but merely an application to revive former 
proceedings and was not barred by limitation. 1908 
A.W.N. 39. 

*— — ^Art. 182 — When application in continuance 
of the previous application. 

A mortgage decree-holder applied for sale. A 
suit was instituted by the son of the mortgagor claiming 
a portion of the property and an injunction staying 
the sale as regards his portion was obtained. The 


Held, that where in consequence of proceedings 
taken by some judgment-debtors to set aside a sale 
held in execution of a decree there was delay in the 
making of the second application for execution, which 
was made more than three years after the first appli- 
cation which had been ordered to be struck off, the 
second application, though ma^e in the form prescribed 
by S. 235 of the Code of Civil Procedure, was not 
an application for execution de nevo, but was an appli- 
cation to revive the former execution proceedings 
and execution of the decree was therefore, not time- 
barred. 18 A. 482 Foil. (1905) 2 A.L.J. 276. 

13. (d) Continuation or revival of 
application — What is not. 

^Art. 182 — Continuation of previous appli- 
cation — Previous application dismissed as result 
of Court’s mistake. 

An executing Court is not entitled to regard a subse- 
quent application for execution as an application to 
continue a previous application, although the previous 
application has been dismissed as a result of the Court’s 
mistake. The order dismissing _ the previous exe- 
cution application operates as res judicata between the 
parties untilitis set aside. A.I.R. 1949 ^*7. 

Art. 182 — Execution application dismissed 

for want of prosecution — ^Another application 
for revival of execution — Second application 
dismissed — Yet another application beyond three 
years from the first but within three years 
from the second— Maintainability. 

Where a fresh application for execution of a decree, 
the previous application having been dismissed for 
want of prosecution, was in a tabular form and set 
forth all the particulars required by O. 21, r. Ii, Civil 
Procedure Code in the loth column of the application, 
the decree-holder stating the manner in which he 
seeks the assistance of the Court and the circuinst^ces 
imder which the previous applications were dismissed 
and there was a prayer that the decree might be eiK- 
cuted and tlie proper^ sold by “revival” of the 
previous proceedings : 
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Held, that the application was a fresh application 
for execution, and consequently the last application, 
being wiAin three years from the date of the order 
passed on this application, was withm limitation 
4 A.W.R. 396=A.LR. I934 All. 1047 = 152 I^d. 
Cas. 36. , 

Art. 182— Dismissal of appUcation for 

non-payment of batta — Subsequent application, 
whether can be treated as revival or continua- 
tion. 

Where an application for execution has been dis- 
missed for failure to pay batta for notice of sale, a subse- 
quent application for execution cannot be treated 
as a continuation or revival of the previous application 
which was dismissed. There should have been a 
wrong dismissal on account of some obstacle which 
then existed but which was subsequently removed, 
in order to entitle the applicant to have the later appli- 
cation treated as one in continuation of or to revive 
the former one. 37 L.W. 607=64 M.LJ. 664= 
(1933) M.W.N. 566=A.I.R. 1933 Mad. 418=56 
M. 490 = 143 Ind. Cas. 1 (F.B.). 

—Art. zSZ'— Step-in-aid— Continuation of pro- 
cee^gs. 

Application for rateable share in execution pro- 
ceedings in another decree by another decree-holder 
in 1920 — ^Application consigned to record room along 
with execution proceedings which were compromised — 
Application for arrest of judgment-debtor in 1925 — 
Prayer and relief being different, the latter application 
is not a continuation of the former. 115 Ind. <^as. 

24=30 P.L.R. 419= A.I.R. 1929 Lah. 529. 

Art. 182 — ^Application for certificate of transfer 

is not application for execution. Therefore subsequent 
application for execution cannot be deemed to be 
a continuation of it. 90 Ind. Cas. 274=48 All. 121=23 
A.L.J. 977=6 L.R.A. Civ. 582=A.I.R. 1926 All. 

93. 

Art. 182 — Civil Procedure Code, O. 21, Kr. 90, 

93 —Application under against one judgment-debtor 
only dismissed— Later appli<ation against all is not 
continuation of the first application. 

If the first application for execution is ab initio 
a bad application the subsequent application cannot 
be an application made in continuation. Where 
the question is whether an application by a dccrce- 
holdcr auction-purchaser for delivery 01 possession 
is a step-in-aid of execution the answer must be in 
the negative. 

Order 21, R. 95 applies to an appUcation made by 
the purchaser and an applicatidn made by the puv- 
^ser cannot possibly be read as an application by 
a decree-holder to Um some step-in-aid of execution, 
whether the purchaser be the dccree-h( Ider or an 
outsider. 68 Ind. Cas. 638 = 1 Pat. 701 =4 P.L.T. 
226=A.I.R. 1922 Pat. 310. 

'—Art. x8a— Execution of decree — Barred — 
Revival. 

Where an appUcation for the execution of a decree 
ia barred by limitation it cannot be revived tw a subse- 
quent application for amendment. S 9 ind. Cas. 
x86 (Cal.y 

—Art. iSs—Comtlnuation of proceedings 
— PtMwif— I of execution application. 

If an execution application ia diamissed for no 
fault of Ubhet on the part of the decree-holder, a subse- 

8 ucm application in all reapecu similar to the former 
I a continuation of that appUcation. But if it is 
diimlaicd on account of the default of the decree- 


holder in not takmg steps to proceed with it a subse- 
quent application cannot be treated as a comi^ati^ 
or revival of the previous application. (1920; 1 .H.u.v-. 
109=53 Ind. Cas. 85. 

Art. 182 — Continuation of proceedings — Teat 

of AppUcation— Struck off for omitting to bring 
legal representatives of deceased decree-holder— 
Subsequent application by decree-holder’s son. 

A decree-holder applied for execution within three 
years of decree but died pending disposal. His major 
son applied to execute the decree after recognismg 
him as the legal representative of the deceased decree- 
holder. Pending this the appli&tion preferred by 
the decree-holder was struck off on the report of 
the decree-holder’s vakil that he had no insttuaions. 

Held, that the original application for execution 
was validly disposed of when it was struck off j that 
the minor son’s appUcation was a fresh application 
for execution and having been presented more than 
3 years after the disposal of the prior application, 
was barred. 41 All. 435 = 1? A.L.J. 649=49 Ind. 
Cas. 990. 

^Art. 182 — Continuation of proceedings — 

Execution application— Decree satisfied by 
attachment and execution of another decree 
set-aside eventually — Fresh application for exe- 
cution — Limitation. 

Where appeUant in execution of a decree for costs 
against a respondent, attached and executed a decree 
obtained by the latter, but the latter decree having 
been set aside on appeal, the appeUant made a fresh 
application for the execution of his decree mote than 
three years after his last application. 

Held, that the appUcation being in form and sub- 
stance one for execution of a decree was barred under 
Art. 182 of the Limitation Act. 45 Ind. Cas. 531 
(All.). 

Art. 182 — Continuation proceedings — Exe- 
cution application. 

An appUcation for execution cannot be held to 
be one in continuation of an application for transfer 
of a decree. i6 Cal. 744=22 Cal. 921, Foil. 14 Ind. 
Cas. 277 (AU.). 

Art. 182— Continuation of proceedings— 

Execution appUcation— Order attaching im- 
moveables, but otherwise petition disntissed— 
Subsequent appUcation — Lapse of time. 

Where an order was made on an execution appU- 
cation to the effect that the immoveable property 
should be attached but otherwise the petition was 
dismissed ; 

Held, that a subsequent application made after the 
lapse of 7 or 8 years was barred because it could no 
be considered as a continuation of the previous procee- 
dings. 13 Ind. Cas. 160 (Mad.). 

V 

——Art. 182— Continuation of proceedings— 
Execution — Revival — Bar by lapse of time. 

A judgment-debtor died and execution against 
his minor heir was brou^t. The execution was 
set aUde on the ground that she was not properly 
represented at the execution proceedings. 

Held, a second application to revive the first appli- 
cation is barred by limitation if more than 3 years. 
8 A.L.J. 1277=12 Ind. Cas. 628. 

—Art. 182— Execution of decree— Limitation— 
AppUcation for executions whether In contitaoa- 
tion of former appUcations or not. 

On the death of a mortgagor his heirs partitioned 
the various items of the mortgaged property amongst 
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themselves. Subsequcniiy, on the 31st of July 1896 
the mortgagees obtained a decree for sale against 
the mortgagors generally, without distinguispine 
between iheir respective liabilities. On application 
being made for an order absolute for sale, cerwin 
of the judgment-debtors paid into Court tlic propor- 
tionate shares of the mortgage-debt according to the 
property which they had inherited, and objected 
to their shares being sold. Tlic court ordered tliac 
the money so p.iid should first be taken out of Court 
then the property not of the objecior.s could be sold 
and linally the property of tlic objectors. The order 
as trained, however, even after amendment, directed 
the sale of BaliOLUirpur, a village belonging to one of 
tile objectors. I he first appHcuion for execution 
was dismissed on the 12th of July, 1890. On the 
7th of August, 1900, the decree-holders applied for 
the sale of Baiiadurpur. 'Die owner objected and 
tcic court (contrary to the terms of the order absolute) 
directed that the property of the oUier judcmeni- 
debtors should be sold lirst. To this order the dccrec- 
holdcrs submitted, The dcc.-ec-lioUers then, on 
the 20tU January, 1902, applied for the sale of property 
belonging to another objector. The owner objected, 
and the application was dismissed the court directing 
the decrcc-holdcr to proceed against Baiiadurpur 
The owner of Baiiadurpur appealed, and her appeal 
was dismissed on the i6th of May, 1904, but with 
the finding that the order complained of was inopera- 
tive as regards Safia Begam. On the 9th of Februarv, 
1907 the decrce-iiolders again applied for the sale of 
Bahadurpur. 

Held, that under tlie circumstances of the case 
the application was barred by limit lion. 1908 AWN 
253=^5 A.L,J.622. 

Art* 182 — Applicaiio 1 not in eontinu.iiicc of rhe 

previous application — First apj-.liccrion f r nTtachment 
of moveables — Soc\»ntI app!ienion fot a*Tncl\mcnt of 
immoveables— Rent d cree. See U.P. AC Tel— AGRA 
TENANCY ACT. 1906 A.W.N. 97-3 A.L.J. 324. 

■■■Art, 182 — Default of prosecution — Dismissal 
— Fresh application — Continuation of pro- 
ceedings. 

Though execution was first granted after over- 
ruling the judgment-debtor’s objections, yet on the 
failure of the creditor to pay the fess for proclamation 
required by the court the petition was dismissed, 
but the attachment already made was maintained : 

Held, that an application for execution after this 
was dismissed should be considered to be a fresh 
application, and not a continuation of the previous 
one. (1900) 5 C.W.N. 347. 

14. Execution against Surety. 

(a) Limitation. 

(b) Saving of limitation* 

(a) Limitatkin. 


uinuation or Revival of Application. 2448 


agiinst a judgment-debtor and 
sougiit to be executed against him alone can subse- 
quently he executed against his surety also even though 
more than three years have elapsed since the passing 

of the decree. 47 Bom. L R. 434=A.I.R. 1945 Bom. 
489. 

Art. 182 — Execution against surety— Limitation 

Act, Art. 182 will apply. A.I R. 1941 Mad. 151 = 
52 L W. 657 =(i 94 o) M.W.N. Ii37=(i940) 2 M L.J. 
S31. 


Art. 182 — Execution against surety. 

Although a decree is not passed against surely, 
it may still be executed against him by reason of 
145, Civil Procedure Code and the limitation for 
an application for execution of a decree against him 
is laid down by Art. 1S2 and decree-holder cannot 
break away from that article. A.I.R. 1938 Lah. 
590=40 P.L.R. 473 = 181 Ind. Cas. 14. 

Art. 182 — Application for execution against 

sureties is an application for execution of decree as 
by operation of ij. 145, Civil Procedure Code, the 
sureties become judgment-debtors under the decree. 
Such an application for execution comes under Art. 
182 and not Art. 181. A.I.R. 1937 Cal. 452=41 
C.W.N. 1099=173 Ind. Cas. 183. 

Art. 182 — Surety. 

Though a surety is technically liable from tlie date 
of the decree in equity, his li.'.bility arises only upon 
the 'failure of the judgment-debtor to satisfy tlie decree 
and the decree-holder who is proceeding against 
the principal debtor is not bound to file a formal and 
otherwise futile petition against the surety before 
the period of three years expires in order to keep 
alive the decree against the surety. 68 M.L.J. 119= 
41 L.W. 148 =(1935) M.W.N. 90=A.r.R. 1935 
188=58 M. 276=155 Ind. Cas. 864. 

^Arts 182 and 65— Execution against surety. 


Person to whom certain attached moveables were 
entrusted exeaiting a surety bond and agreeing to 
produce property whenever called upon to produce 
by the Court— On failure he and heirs to be bound 
by any orders of Court— Application by decree-holder 
more than three years after date of decree, for exe- 
cution against surety '• 

Held, that application was governed by Art. 182 
and not by Art. 65 ; that the cause of action arose 
on the date of the decree and not on the date on which 
the surety failed to produce the property on tlic requi- 
sition of the Court and that the application was barred. 
(1932) M.W.N. 1296=37 M.L.W. i27=A.I.R. i 933 

Mad. 219=142 Ind. Cas. 3<58. 

Art 182— Application for execution against 

surety is governed by Art. 182 and not by Art. 176 
after the death of the principal debtor and execution 
can be had even though the legal representatives 
have not been brought on record. 66 Ind. Cas. 176= 
A.I.R. 1922 Nag. 112. 


Art. 182 — Surety. 

Under S, 145, Civil Procedure Code, where any 
person has become liable as surety for the perfor- 
mance of any decree or any part thereof, the decree 
may be executed against liim to tlie extent to which 
he has reridered himself personally liable, in the manner 
provided in the Civil Procedure Code for the execution 

«®crees. There is no reason, therefore, why when 
a decree is sought to be executed against such a surety. 
Art. 182, Limitation Act, should not apply. Thus 


Art. 182— Execution against surety— Limi- 
tation — Starting point. 

Where a surety bond given in the execution depart- 
ment docs not put upon the surety an obligation to 
make an immediate payment in cash but only gives 
the decree-holder a realisable security upto a certain 
amount for the balance of the sum, if any, remaining 
unpaid after the mortgaged property had been realised, 
the liability of the surety cannot be enforced until 
the property has been sold and the limitation starts 
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limitation act (1908), ART. 


182 — 14. Execution against surety. 


only when such sale has taken places A.I.R. 

PC 131=36 C.W.N. 701=55 C.LJ. 413=36 L.W. 
iu =63 ML.J. 85 = 14 P-LT. 273 = 136 Ind. Cas 

629 (P.C.). 


Art, 182 — Execution against surety. 

Decretal debt determined and instalments fixed 
by Debt Relief Court— lixecution against surety— 
Period taken by proceedings before Rcl^f Cxjurt 
cannot be excluded, 1944 N.LJ. 271— A.I.R. 1944 
Nag. 277. 


(b) Saving of limitation. 

See also NOTH 12 (g). 

Art, 182 — Application against one surety, 


if saves limitation against others. 

An application to enforce a bond against one of 
the sureties cannot save limitation against the other 
sureties, even though the names of the latter were 
mentioned in the appUc-uion wi^out any relief being 
sought against them. 38 L.W. i.50=A.I.R. 1933 
Mad. 722=65 ML.J. 507*(i933) M.W.N. 1005 = 
145 Ind. Cas. 1004. 

Art. 182 — Application for execution made 


against surety 

ApplicJiions for execution made against the surely 
of th juJgm?nt-Jeblor» under a compromise decree 
are applications made in accordance with law to the 
oroper Co-.irt for execution of the decree, or to take 
some step-in-aid of execution of the decree and arc 
sufficient to save limitation. It is not right to use 
Expl 1 to All. 182 so as to restrict the application 

ofthc article when the case v 

by its t-rms. A.I.R. >937 Oudh 35t-i937 O.W.N. 

0<0=13 Luck. 353 ^ 168 

Art. i82 5,— Application against surety 

for his arrest. 

An applicui-n ..giin i a M.,cly for his «jcsi is a 
step-in-ald «>l' execution »•! the decree .md bring 
a subseiiuciu applicuion withm time against the 

original judgnicni-dcbtor. A.I.R. , , 

I.L R. (1940; Uh. 223 42 P L -3 >86 Irtd. 

Cas. 239. 

Art. 182. ExpU iD-AppHe^tion 

surety— Saving of limitation against J.u. 

During Uic pendency of 
debtor applied for the stay of ffic 
decree for costs, 'fhat application ^as granted s^ 

jeet to his furnishing security to the ^ 

Thereupon two persons executed a 5*^“^ 

each of hem undertaking "hidl 

Rs. 1,000 for the due performance of 
might ultimately be passed against the 
debtor in the security bond J no person «« 
a* a mortgagee or as a person on It 

enforce or realise the security was conRrjed. it 
merely contained an undcriakirig to pay. i P^ 
was uliiimatcly dismissed and costs of ffie PP. 
were awarded against the 

decree-holder applied for execution of the appcUaic 
decree for costs but only against P^5J^ 

for realiution of money by sale of property Hypo- 
thecated by tlie security bond. 

Held, that though Expl. (i) to Att. 182, 

Act had no application, yet the decree-holder co“» 
take the benefit of the clause and therefore, *tnw 
the execution applkatiun against the suretica rau^t 
10 of cxccutiooj it Mved linuuuoo 


for a subsequent application against ilic judginciu- 
dcblor : 

Held, further that no person having been mentioned 
in the instrument, and thus tlicrc being no mortgagee 
to whom the security was given, the security bond 
did not amount to a mortgage, and iliat, therefore, 
no question of a suit on luat instrument arose. No 
separate suit to enforce the charge could be filed on 
the basis of the surety bond, lienee an order for 
sale of the property ciiargcd under the security bond 
could be made by tlic Court to whom tlie execution 
of the decree had been entrusted. 'I'hc application, 
therfore, agiinst the sureties was in accordance with 
law within the meaning of cl. 5 of Art. 182. A.I.R. 
1939 All. 463 =(1939; A.L.J. 415 = I.LK. ( i 939> All. 
538=1939 A.W.R. 329 — 1S3 Ind. Cas. 446. 

— —Art. 182 (Sj — A pplication to execute entire 
decree by arrest of surety is “ step-in-aid.” 

An application asking the proper Court to execute 
the entire decree by the arrest of the person of a surety 
who has made liimsclf liable for the satisfaction of the 
decree, amounts to asking the execution Court to take a 
stcp-in-4id of the execution of the decree as against the 
principal whose liability the surety had taken upon 
himself and the dccrcc-liolders arc entitled to rhe 
benefit of Cl. {5) of the Article. 43 All. i52=A.I.R. 
1921 All. 291. 

Art. 182— (5) — Step-in-aid — Surety for satis- 
faction for decree — Application for arrest 
of surety. 

An application for the arrest of the person of the 
surety who made himself liable for the satisfaction 
of the decree after it was passed is a stcp-in-.iid aginst 
the original judgment debtor. iS A.L.J. 988 = 58 
Ind. Cas. 794. 

— —Art, 182 — Execution against sureties — Limi- 
tation not saved against principal debtors. 

Where the sureties have made themselves liable 
only for a part of the decretal amount and tJic exe- 
cution is taken only against tlicm, the sureties not 
being co-judgmcnt-tfcbiois with the principal debtors 
the execution against them docs not save limitation 
against the principal debtors. 23 Horn. 478, l-oll. 
85 Ind. Cas. 657=A.I K. 1926 Cal. 267. 


15, Interpretatiou. 


— —Art. 182 — Interpretation. 


Article 182 ought to be read as "for the execution 
of a decree or order not provided for as regards dis- 
missal by An. 183 and by S. 48, Civil Procedure 
Code.” In the same way Art. 181 should be read 
as application for which no period of limitation for 
the purpose of dismissal is provided clsewlicrc in 
the schedule or by S. 48, Civil Procedure Code. 2930 
M.W.N. 979=AI.K. 1930 Mad. 995 = 59 M.L.J. 

579- 


„_Art. 182— Liberal construction. 

The provisions of the Limitation Act ought to be 
interpreted as liberally in favour of the decree-holder 
as the circumstances of Uic ease allow. A.I.R. 1937 
Nag. 305 = i L.R. (1937) Nag. 440=173 Ind. Cas. 51. 

—Art. 182 (») —Construction — Amendment 


ggested. 

rhe construction of cl. (2) of Art. 182 also presents 
Iain difficulties which will be removed if it is made 
ar that the clause will not have hmiiauon if the 
Jeal is, ou ilic face of it, incompetent. A.I.R. 


limitation act ( 1908 ), 

1938 Pat. 57 = 16 Pat. 453 = 18 P.L.T. 679=4 BR 
425 = 174 Ind. Cas. 418. 

Art. 182 (z) and (3) — Scope and interpreta^ 
tion of. 

There ii> no warrant for reading into the words 
of cl. (2) of Art. 182, Limitation Act, any qualification 
cither as to the character of the appeal or as to the 
parties to it ; the words mean just what they say. 
The clause does not state in its strict grammatical 
•construction, that the appeal must be against the 
■decree in the suit. The real distinction between 
els. (2) and (3) of Art. 182 is really one of tlte parti- 
cular tribunal which passes the order by which the 
original decree is imperilled. If the order is made 
by the Appellate Court, then the period of limitaiiorl 
under Art. 1 82, cl. (2) runs from the date of the appellate 
order. If, on the other hand, the order imperilling 
the decree is made by the origiml Court which passed 
it, then the date from which the limitation runs is the 
date of the order of the original Court. There is no 
essential difference between orders for restoration 
and orders for review. All cases in which the Court 
rc-considers its own judgment are cases of review 
within the meaning of cl. (3) of Art. 182. Appli- 
cations for restoration and applications for review 
(using the word in the narrower sense) are it is true, 
separately dealt with in the orders appended to the 
Civil Procedure Code. These are mere questions 
of procedure and may be altered by any oarticular 
High Court but the entire jurisdiction of any Court 
to interfere with its own decision once given is derived 
from S. 114 of the Code itself where the single word 
“review” is used. 18 P.L.T. 23i=A.I.R. 1937 
Pat. 337=3 B.R. 598 = 16 Pat. 306=169 Ind. Cas. 
581. 

16. Res judicata. 

Art. 182 — Execution application by mana- 
ger dismissed as time-barred — Fresh appli- 
cation by minor within three years of attaining 
majority is competent — Fact that decree was 
eventually passed in name of firm does not 
affect position. 

Since the leave of the Court is necessary to receive 
decretal money on behalf of a minor, execution pro- 
ceedings taken by the manager independently to 
realise the decretal amount on his behalf without 
making it clear that the money was to be realised 
on behalf of the minor as well as himself and asking 
the Court to permit such payment to be made cannot 
be said to be representative proceeding of su<^ a 
character as to determine finally the interests of a minor 
member by the rule of constructive res judicata. This 
rule derives support from the provisions of O. 21, 
R. 15, Civil Procedure Code. Hence, even when 
the execution application by the manager on his 
behalf was dismissed as time-barred, an application 
for execution by the minor within three years of his 
attaining majority would be competent. A.I.R. 1942 
Lah. 280=44 P.L.R. 368=203 Ind. Cas. 295. 

— — ^Art. 1 82— Execution proceedings— Rejection 
of execution application. 

An order rejecting an execution application as 
defective not being inter partes caimot operate as 
res judicata. A.I.R. 1936 All. 467=(i936) A.L.J. 
571 = 1936 A. W.R, 527=163 Ind. Cas. 841. 

Art. 182— Judgment-debtor having oppor- 
tunity to raise plea of limitation but not raising— 
Eflfect. 

Where a decree-holder applies for execution and 
the judgment-debtor being entitled to and having 


ART. 182 — 15. Interpretation. 2^52 

had an opportunity to raise a plea of limitation, does 
not do so and an order for execution by attachment 
IS made on the application, the judgment-debtor 
IS precluded from raising chat plea at a subsequent 
stage in the said execution proceedings. 37 C W N 
752=A.I.R. 1933 Cal. 855=149 Ind. Cas. 1017. 

——Art. 182— Res judicata. 

A judgment-debtor who did not appeal against 
a previous order for execution of a portion of the 
decree and who did not dispute the validity of such 
order cannot in the matter of a subsequent application 
for execution of the remaining portion of the decree 
contend that the first application was not “ in accor- 
dance with law.” 15 B. 242, Foil. 76 Ind. Cas. 
I04 i=A.I,R. 1924 Bom. 112. 

— — Art. 182 — Previous application and order 
erroneously made but not appealed from — 
Ac next . pplication defendant cannot plead 
previous application was not in accordance 
with law. 

A decree in a partition suit was passed on the loth 
January, 1910 ; the plaintiff being under the impres- 
sion that tne decree in a partition suit was a prelimi- 
nary decree and required a further decree to make 
it final, applied to the Court, on 23rd i ctober, 1912, 
to have the decree made final, and the decree was 
made final on the loth of February, 1913, erroneously. 

Held, that an application for execution presented 
on 8th October, 1913, was within time. The defen- 
dant not having appealed from the order of the loth 
February, 1913, it was not open to the defendant 
to contend that the application for final decree and 
the order made on that application were not made 
in accordance with law. 8 Cal. 51 (P.C.) ; 15 Bom. 
242 and 44 Bom. 227, Foil. 

Per Macleody C.J. — The application to make a 
preliminary decree final is not step-in-execution. 
61 Ind. Cas, 159=45 Bom. 952=23 Bom. L.R. 308 = 
A.I.R. 1921 Bom. 260. 

^Art. 182 — Res judicata— Step in aid— 

Proper court — ^Application for execution not 
made to proper court — Effect in saving 
limitation. 

A suit was filed in the Court of a munsiff having 
jurisdiction and a decree was passed by the appellate 
court in 1910. Petition for execution was filed before 
the Munsiff who had succeeded the munsiff that 
tried the case. He had no jurisdiction to try cises 
of the suit amotmt. This was in April 1913. On 
14th July a second application was made to a Munsiff 
having only ordinary powers. The District Judge 
held that a Munsiff having ordinary powers had no 
jurisdiction to entertain this execution application but 
in a subsequent decision be held that the petition of 
14th July, 1915, was not time-bcrred because the 
Munsiff had powers to receive the application even 
thou^ he had no power to pass proceedings on it. 

Held, that the finding that the Munsiff had no 
jurisdiction to execute ^e decree had become res 
judicata between the parties inasmuch as it was not 
taken into appeal an<^ that the application of 3rd 
February did not operate to save limitation imder 
S. 14 of the Limitation Act as was held by the District 
Judge. 39 Ind. Gas. 795 (Cal.). 

Art. 182 — Res judicata — Ex parte order with- 
out notice to Judgment-debtor that execution 
application is not time-barred. 

An ex parte order passed without giving notice to 
the judgment-debtor that an execution application 
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limitation act (1908), ART. 182—16. Res Judicata. 


is not barred will note stop the judgment-debtor from 
raising the plea of limitation in a subsequent execution- 
application. 20 C.L.J. 15=24 Ind. Cas. 80. 

Art. 182— Res Judicata— Decision on prior 

application. 

The first application for execution of a decree passed 
on November 28, 1899, was made on July 6, I90t> 
and process fees were paid on July 26. The applica- 
tion was dismissed. A second application filed on 
July 25, 1904, was rejected as time-barred in August 
9, 1904. On July 28, 1905, a third applicition was 
made and notices were served on the judgment-debtor 
but it was dismissed for default on March 28, 1905* 
The fourth application was made on I^cembcr 20, 

1907. 

Held, that this application was barred. 14 C.W.N. 
114=3 Ind. Cas. 47- 


Arts. 182 and 181 — Per full Bench. (Kulwant 

Sahay and Fazl All, JJ. contra). 

An application under S. 144, Civil Procedure CoiJlc 
and for mesne profits is an application in execution 
and is governed by Art. 182 and not Art. 181. 15P.L.T. 
I73=A.I.R. 1934 Pat. 246 = 13 Pat. 411 = 148 Ind. 
Cas. 1180 (F.B.). 

Overruling— A.I.R. 1925 Pat. 1=3 Pat. 371=78- 
Ind. Cas. 200 (F.B,). 

—Art. 182— An application for restitution is an 
application for execution under the present Civil 
Procedure Code, just as it was under the old Procedure 
Code, and Art. 182 of the Limitation Aa applies to 
such applications. 72 Ind. Cas. 912=1923 P.H.C.C, 
1=2 Pat. 277=1 Pat. L.R. 338=A.I.R. 1923 Pat. 371. 

Art. 182 — Article 182 applies to application for 

restitution iinder Civil Procedure Code, S. 144. 


Arc 182 — How far a help against disobedience 

of order of Court— Application for execution 
of decree for perpetual injunction — Res judicata. 

Where a plaintiff has once sued for and obtained a 
perpetual injunaion directing the defendant to refrain 
from certain acts, it is not necessary for the plaintiff, 
if in future the defendant ignores such injunction, 
to sue ag lin for similar relief ; in fan, such a suit 
would be barred by the principle of res judicata. When 
a court issues an order to a party in a suit for absten- 
tion from any act, and when the person to whom the 
order has been issued disobeys that order, he is guilty 
of contempt of court, and the court can take proceed- 
ines to enforce its authority notwithstanding anything 
contained in Art. I79- (^90^^) A.W.N. 142=23 A. 

465. 


17. Restitution. 

Sec also (U CIVIL PROCEDURH CODE, S. 144— 
LIMITATION, ( 2 ) LIMITATION ACT, ART. 
i 5 i— RESTITUTION. 

Art. 182— Application for restitution is governed 

bv Art 182. Time runs from the date on which 
the right to make claim arises. A.I.R. 194® Bom. 
30=41 Bom. L.R. 1204 = 187 Ind. Cas. 354- 
—Art. rSi— Application for restitution arc txMted 
as applications for execution and would, ^crefore, 
be governed by Art. 182, Limitation Act. A J.R. 19^ 
Mad. 281=49 L.W. 768=0,939) M.W.N. 624 

(1939)2 M.L.J. 469**89 Ind. Cas. 185. . . 

Aft 182— Ex parte decree set aside and fresh 

trial held— Decree on new trial is not a decree Yjry^g 
or reversing the decree which had been set aside but 

a new decree fixing the liability of f * 

If, as a result of new decree, plaintiff is entitled to less 
than he actually received upon the execution of the 
decree which has been set aside, he is bound in equity 
to restore the same. An appUauon for restoration 
of such balance from the plaimiff is governed by 
182 and can be made within ^rcc years of the date of 
the new decree. (1936) M.W.N. iii2«^.I.R. 

Mad. 173-45 L.W. 522 =(i937) 2. ML.J. 108 = 

167 Ind. Cas. 458. 

^Art*. 182 and 181— AppUcatlon for reatltu- 

tlon— Article applicable. ^ 

^ An application for restitution is an “ 

execution governed by Art. 182 and ^ 
and what it to be exeeuwd is the decree of ^ 
whidi, by reversing or varying a dc«cc^der ap^J, 
entitles a party to oe restored to the position whiw 
be occupied prior to the decree reversed or 
“iJr!i 934 ?«t. 646-15 PX.T. 745-152 Ind. Cas. 

944 CD.B.). 


An application for restitution cannot be treated 
an anything else than an application for execution 
of the decree of the appellate Court. 62 Ind. Cas. 
233=45 Bom. 1137=23 Bom. L.R. 48o=A.I.R. 
1921 Bom. 67. 

^Art. 182 — Application for restitudon — Limita- 
tion — Article applies. 

On an appeal to the Privy Council the parties were 
directed to pay their own costs. An application by 
the appellant to recover the costs paid by him in pur- 
suance of the decree of the High Court was held to 
be an application to enforce an order of His Majesty- 
in-Council although it fell within S. 144 of the Civil 
Procedure Code, and as to limitation, was governed by 
Art. 182 of the Limitation Act. 61 Ind. Cas. 806 (All). 


-Art. 182 — Applicablltty of — Restitution — 
AppUcadon for. 

An application for restitution under S. 144 of the 
Civil Procedure Code is an application for execution 
of a decree within the meaning of Art. 182 of the Act. 
36 P.W.R. 1918 = 15 P.L.R. 1918=67 P.R. 1918=44 
Ind. Cas. 301. 


Art. x 82— Applicability of— Resdtudon. 

An application for restitution under S. 144, Civil 
Procedure Code is governed by Art. 182. 6 L.W. 359 = 
(1917) M.W.N. 643 =33 M.L.J. 413 =22 M L.T. 333 = 
42 Ind. Cas. 530. 


Arts. 182 and xSi- AppUcadon for resdtudon. 

As execution is provided for in the present Civil 
Procedure Code, in Part II and 0. 21, while applications 
for restitution are dealt with in Part XI, Civil Proce- 
dure Code, and as O. 21, of present Cc^e is headed 
‘‘execution of decrees and orders” and as Art. 182, Limi- 
tation Act, provides for the execution of decree or order 
of any Civil Court using exactly the same words as arc 
used in the Civil Procedure Code, it was clearly inten- 
ded that Art. 182 should apply to applications falling 
under O. 21, Civil Procedure Code, and Art. 181 will 
apply to all other applications. A.I.R. 1939 Lah. 73- 

I L.K. (1938) Lah. 571=4* P.L.R. 208=x8x tod. 
Cas. 119. 

_.Arcs. x82 nnd x8x— Application for restitution 
under S. 144, Civil Procedure Code, is not an applica- 
tion for execution and is not governed by 182 but 

by Art. 181. (W38) A.W.R. 542=A.I.R. 1938 All. 
552— X77 Ind. C^s. 695. 

_ArU. x82 and x8x— Application under S. 144, 
Civil Procedure Code is not an application for execu- 
tion and An. 182 is not applicable but Art. 181 govern- 
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cd the application. A.I R. 1938 Lah. 456^40 P.L.R. 
692=177 InJ. Cas. 430, 

Arts. 1S2 and iSj — Application for restitution — 

Article applicable is Art. 181, and not Art. 182— Time 
runs trom date of lower Appellate Court’s decree when 
tile first CoiMt’s uecice was reversed and the right 
to apnlv f>'r resiiuition first accrued. But where 
the application is lor recovery of mesne profits, tlie 
lime dojs not hc!,-in to lun till possession lias been 
restored to lito successful parly. (1934) ALT 503 = 
A I K. 1934 All. 626 3 A.W.R, 740^57 A. 26 = 

ISO IikI (..is 1096 i'.B. i, 


i\vt3. 182 and 181 — .\n application for tcstiiu- 

lion under S. i4T (.-ivil Pr •.>.sii r.' C' de, is not an 
applic lion tor execution and is not governed hv Art. 
1.S2 Inn An. i.sl A.IR, 1932 Cal. 308-35 C.'W'N 
1291 -54 C.L.J. 506- 59 (.. 337 ^»37 Ind. Cas. 302. 


Art. 182 — Costs — Starting point. 

Under Arc. 182, the starting point of limitation 
for an applic.iion for resiitution of the costs paid to 
successful parly in a claim under O. 21, R. 58 will be 
the date of ilic decree in t!ie suit under O. 21, R. 63 
or if there is an appeal from that dcci ce tlic date of the 
final orJois on the appeal, A.I.R. 1943 Mad. 248 = 
1942 Al.W N. 689 55 L.W. 820 = (i 942) 2 M.L.J. 
791 - I L K. (1943; MaJ. 411 -207 Ind. Cas. 434. 


““ — Art. 182 — Restitution of costs — Time, when 
runs — Revision by judgment-debtor against 
amendment of decree is pending — Effect. 

In case of an application by a judgment-debtor 
for restit'ition in consequence of an order of the 
Appellate Court allowing costs of i!ic objection allowed 
by tile lower Court, time begins to run from the date 
on whicii the appellate order becomes final. The 
fact Lii-at tire re'Vision by the j'-’dgnient-dcbtor is pend- 
ing against the order of die lower Court allowing 
decree-holder’s upplic.ition for .amendment of decree 
which does not alfcci tlic appellate order allowing 
eosis at ah c-mnot help the judg'nent-debtor 
as i!ie levision is with respect le) a collaieial matter. 
/\ l.R. 1940 Mad. 281 (1939; M.WN. 624=49 
L \V. 700 -Ciy3y)2 M L.J. 469-= — i 8«9 Ind. Cas. 185. 


— — Art. 182 — Restitution. 

Flaiiuiif suooessful in first Court — Remand by appcl- 
l.iie (.lonrt — Defendants successful in decision on 
remind — Application for restitution— Starting point 
is date of latter decision and not of the order of remand. 
76 Ind. Cas. 255 = 18 N.LR. 200=A.I.R. 1923 Nag. 

lOI. 

Art. 182— Application in restitution— Injunc- 
tion restraining applicant from withdrawmg 
money — New trials. 

On 7t : 0,t >bcr ’oi an e.v mortgage decree was 
made in favour of the appellants. Before the decree the 
appellants had obtained and injunction restraining 
the respondents from realizing certain money in 
Court deposit. After decree the appellants withdrew 
Rs 19,000 odd from the Court deposit in satisfaction of 
their decree. The decree was, however, set aside on 
9ih July, ’04 and a final decree was made of 17th 
September ’04 for a less amount in favour of the 
appellants Rs. 17,000 for odd. The respondents 
applied for refund of the difference on 17th Sept., ’07. 

Held, that the injunction revived on the ex parte 
decree being set aside and that as the respondents 
could not apply for a refund till 17th September ’04, 
the application for refund was in time. 1908 A.W.N. 
io6=5 A.L.J, 527=30 A. 476. 


i8. Saving of time. 

Art. 182— Attachment before judgment— 

Whether keeps decree alive. 

It is not a correct proposition of law tliat once tliere 
has been an order of attachment before judgment, 
the decree which is subsequently passed remains 
.alive indefinitely, irrespective of any application for 
execution unii] the order of attachment is cancelled, 
for the coi.iiiiuance beyond 3 years from the date 
of the decree, an application for execution mutt be 
lileJ witliin that period, otherwise the decree-holder 
loses his remedy. 57 L W. 493 = (i944 ) 2 M.L.J. 
t 92 = I.LR. (1945J Mad. 80 = 1944 M.W.N. 606 = 
A.I.R. 1944 Mad. 561 =216 Ind. Cas. 325. 

lOven-ulin'-— A.I.R, 1924 Mad. 2jo*-79 Ind. Css 

-79]. 

Art. 182 and S. 14 (2; — Article 182 prescribes 

I' e icnm'iius a quo, the point from which limitation 
siioll begin to run. It ha.s nothing to Jo with any 
peiiod of time. In other words, the words of Art. 
I.-2 cirnot Iv imported irtoS. 14(2), Limitation Act. 
AIR. 1940 Pr.t. 677 = 19 P.t 354 = 7 B.R. 245 = 191 
Ind. Cas. 695. 

^Art. 182 — Enlargement of time. < 

An orocr whic'i would have the effect of rendering 
execution proceedings uhortive, docs not relieve the 
decree-holder of the burden of taking the ordinary 
steps to execute Ids decree if he wished to save that 
decree, from the bar of limitation. A.I.R, 1939 All. 
82=(I939) A.L J. 29=1 , l.R. ( 1939) AH. 207= 

1939 A.W.R. 93 = 180 Ind. Cr.s. 927. 

% 

Arts. 182 and x8i — Order in execution record- 
ing forged petition exonerating defendant, whe- 
ther extends period of limitation. 

Where, in course of execution proceedings, a memo- 
randum purporting to exonerate one of the defendants 
was filed and in pursuance of this, the Court passed 
an order “recorded as prayed for” in 1926 and tlais 
order was subsequently cancelled on the ground that 
the said memorandum was a forgery .and in execution 
proceedings, die decree-holder contended Uut owing 
to the (5)urt’s order recording tile memorandum, 
it was impossible for him to txceuie the decree against 
that defendant and that, therefore, his applieatit'u 
for execution which was filed in 1932 was governed 
by Art. 181 and the period of limitation of three years 
began to run only from the date when that order was 
cancelled : 

Held, that the decree was not in any way in execut- 
able, the delay was due to die decree-holder’s own 
negligence and the application for execution was 
governed by Art. 182 and was clearly time-barred. 
A.I.R. 1936 Mad. 284=(I936) M.W.N. 364=71 
M.L.J. 180=44 L.W. 403=59 M. 759=162 Ind. Cas. 
376. 


Ax’t. 182 — Saving of time. 

Thcholdcrof arent-dccreeis always a secured credi- 
tor. The mere fact th.t the judgment-debtor was 
declared insolvent prior to the pa.ssing of decree docs 
not S.1VC limitation and the application for execution 
made after 3 years is time-barred. 113 Ind. Cas. 
86=4 Luck. 241=5 O.W.N. ii 34==A.I.R. 1929 
Oudh 71. 

^Art. 182 — ^Where a decree-holder is restraii:ed 

by injunction from executing the decree or where 
his decree has ceased to exist having been set aside m 
a separate suit, the time of injunction or the period 
for which the decree ceased to exist should be ex- 
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eluded. 102 Ind. Cas. 327=6 Pat. 635 — 8 F.L. f. 
770=A.I.R. 1928 Pat. 86. 

Art. 182— Execution stayed until deeision in 

anoiher-suit— Suit decided— Decree-holder must apply 
within 3 years from the decision, tltough judgment- 
debtor might have in the meanwhile preferred an 
appeal. 19 AH. 71 and 26 AH. 156, loll.; 94 Ind. 
Cas. ioo5=A.I R. 1926 All 409- 

-Art. 182— E.xec'ation proceedings dismissed for 


Court’s conveni.:nco and, thercd>rc, order of dismissal 
not linal— Objection against execution also, Jisrnis- 
sed— Remand on appeal from order dismissing * objec- 
tion-objections re-heard and dismissed and also 
appeal from second order on objections dismissed — 
Time up to final order in appeal, should be deducted. 
87 InJ. Cas. 56 i«A I.R. 1925 Cal. 1185. 

•Art. 182 — Decree-holder consenting to post- 

^ • a«.« 


Art. 182— Period during which execution is 

virtually stayed should be excluded. 

The decrcc-hoKIcr was asked by the oNccining 
Court to produce the judgment in a certain suit bclore 
a certain date before the decree could be trim- fen cu 
to the Collector for execution. The judgment in th.at 
suit was passed at a much later d-ate. Upon the deCrec- 
holder’s failure to produce the judgment before the 
required date, the Court dismissed the application 
for execution. In calculating the limitation for a 
subsequent execution application by dccrtc-lioUer, 

Held, that the lime during wliich the suit, the 
judgment in which was required to be produced, 
continued should be excluded. 64 Ind. Cas. 59^ — 
19 A L J. 905=A.I.R. 1921 All. 174. 

-Art. 182— Deduction of time— Application 

* ♦ 


poncment of execution pending judgment-debtor’s 
suit — Period must be excluded. 

There were pending an application for execution 
by attachment on behalf of the decree-holder, and 
an application under O. 21, R. on behalf of the judg- 
ment-debtors. Both parties were present. The 
decree-holder consented to the case being filed till 
the determination of the judgment-debtor’s suit. 

Held, that the interruption was not attributable 
to the decree-holder, and the period covered by it 
must be excluded. 84 Ind. Cas. I027='A.I.R. 1925 
Oudh 315 

Art. 182— Exclusion of period of execution. 


On 7th July, 1917, the execution of a mortgage 
decree for a s.ile ol a house, was first taken out. On 
September 12, I9t7, ^ injunction was granted 

restraining Uie s..lc of half I'.ie liouse. On 19th Novem- 
ber, 1917, an applic.iiion uas made to take a sicp-in- 
aid of execution with icsp.ci to the other half of the 
house. That half of the house was sold. I he injunction 
was dissolved on 8ih November, 1918; Application 
for execution with re.-pect to the other half s\as made 

on January 10, 1922. 

Held, that the last application was made on i9lh 
November, 1917. and limitation bcg.ui to run from 
that date. Ihc only period which the decree-holder 
was entitled to exclude on account of the 
was from I9ih November, 1917, the date on which 
limiuiion began to run, to 8th 

date on whicli the injunction w;as dissolved, rherefi re, 
the application made on January, 1922. hav ng 

been made more than 3 years after the date of the 
the last applicition, after deducting the pc.iod W'«rcd 
by the injimaion the application vvas timc-barrtd. 
78 Ind. Cas. 478-A.I R. 1925 Bat 298. 

ArU i8»— Certificate of payment saves Umi- 

tatlon. 

If ilic part payment of a decree amount is entered 
in an execution petition presented within three jc 
from llie date of such alleged payment, it 
if the faa of parent is proved, to a 
payment under O. 2*» R 2, will ^P*^**® 
Hnritstion under S. 20 of the Luniiation Act. 43 CaJ. 
207, Foil. 75 Ind. Cas. 1029-A.I.R. 1924 676. 

——Art. 182 — leucr by judgrrunt-dcbiur to decree- 
holder acknowledging his liability. to pay the dccrcul 
amount is an atiaiowledgmeni within S, *9 
limitation for execution. 79 Ind. Cai. 06—A.i.is 

Art. ifx— The decree-holder is CTiiikd W ^duct 

the peri^ durii^ whidi the execuiion of nil «ci« 
wM fttyed bjr u Order of the Court. 68 lod* Cu* 
897-A.I.R. X9>3 Cal. 310. 


for transfer of decree— Transmission application 
sent to special assistant agent direct instead of 
through the agent— Order set aside by Governor 
in Council under rules— Subsequent execution- 
Limitation. 

Where an application for transmis.sicn of a dcciec 
for execution was wrongly sent by tlie original couit 
10 the special assistant agent, Godavari, dirtci instead 
of through the agent as required and the order is set 
aside by the Governor in Council, the applicant is 
entitled to deduct the time taken in prosecuting the 
same for purpose of limitation for a subsequent 
application. (1911) 1 M.WN. 362 = 11 Ind. Cas. 

338. 

——Art. 182— Execution application — Intermedi- 
ate appellate judgment allowing execution a 
nullity, because of absence of jurisdiction— 
No saving of limitation thereby. 

Where an intermediate appellate judgment allowing 
execution is invoked in aid to save the execution appli- 
cation from the bar of limitation, if the appellate 
judgment is one passed without jurisdiction, it will 
be a nullity Md the opposite party is at liberty to show 
without having set it aside that it had no legal exis- 
tence and would not save the bar. (1905) 9 C.W N. 
956=2 C.L.J. 384. 

i 9 « Starting point of limitation. 

——Art. 182— Decree in suit filed In forma pau- 
peris — Direction to pay the amount of court- 
fee to Government— Krecution applications by 
Government and attachment of the decree- 
subsequent application for execution by decree- 
holder— Execution applications by Government 
enure for the benefit of the decree-holder and 
start a new period of limitation. 

In a suit filed in forma pauperis, the plaintiff obtained 
a final decree on 23rd March, I939> and he was directed 
tu pay the amount of the court-fee to Government. 
The Government filed on the 9ih November, 1939, 
an application in execution and the final order for 
attachment of the decree was made on 21st March, 
X040 and as the Government did not proceed with 
the execution, the proceedings were “ closed ” on that 
date Again on 22iid March, 1943* the Government 
filed another execution application but as it failed to 
proceed with it, it was also “ closed "on 18th Novem- 
ber 1043. Mcanwliilc, the plamiiff decree-holder 
applied for execution of the decree on 20th September, 
1943. On a contention that It was barred by limits- 

tion. 

Held. Uui M for the purpoic of executing ^ order 
In iti liivour the Government it a party to the decree 
Md can ukc iicp* to execute it, the opplicatiooi for 
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for F'’® Government are applications 

fnr ‘ I the decree itself and therefore enure 

^or Che benefit of the plaintiff decree-holder. Further 
Oy virtue of the provisions of O, ai, R. <:■», Civil 
I roc ‘dure Coda, those applications have to be treated 

<fXccution by the plaintiff acting 
through her represent uivc in law. That being so each 
application started a now period of limitation and ihere- 
tore the plaintiff s applic.uion for execution filed on 
f?<r ^943- in time. I.L R. (1947) Mad. 

336=A.I.R. 1947 Mad. 121 = 
1946 M.W.N. 662=59 -L.W. 593=fi946; 2. A4.L.J. 


Art. 182— Minor decree-holder. 

valid discharge can be given without 
niinor decree-holder by the 
,Fth time does not run against any 

majority. A.I.R. 194s 
CjI. 387-49 C W.N. 558=80 C.J^.J. 198. 


Art. 182 —Decree forrecovery of sums against 
each other— Limitation. 

In a case of a decree which provides for the recovery 
<l)t sums by two parties one against the other> it is only 
'the party to whom the larger amount is due, who 
■is entitled to execute the decree. Limitation cannot 
run against the person who is entitled to the lesser 
decree at a time when that decree is not executable 
having regard to the provisions of O, 21, K 10 (1941) 
J M.L.J. 64 i=A.I.R. 1941 Mad. 662 = 1941 M.W.N. 


^ -Art. 182— Decree on condition that court* 
fees Were to be deposited— Court-fees paid after 
years and accepted by Court — Subsequent 
application for execution— Time, when begins to 
fun* 

A decree was passed on the condition that necessary 
court-fees were to be deposited. The decree-holder- 
nowever, deposited the court-fees only after three vears 
u decree and they were accepted be 

tne Court. The decree-holder then applied for the 
execution of the decree. It was contended that appli- 
cation was time-barred : 

Held] that under S. 149, Civil Procedure Cede the 
Court had an absolute discretion to allow a person by 
whom a court-fee is payable to pay the court-fee at any 
stage. The decree was not complete until the payment 
the court-fee, and until that date, there was no decree 
which Could be executed. Until there was a decree 
«paWe of execution, it could not be said that limitation 
had begun to run under Art. 182 Limitation Act. 
A.I.R. 1938 All. 539=1938 A.L.J. 9I7=I-L.R. (1938) 
All. 848 = 1938 A.W.R. 538=177 Ind. Cas. 875. 

—Art. x82— Preliminary decree for partition 
—Order for costs also — ^ecutlon of the order 
for costs — Limitation — Running of time. 

In case where an order or decree separately execut- 
able is passed at an earlier stage, limitation for apply- 
ing to execute such an order or decree runs from its 
own date. 

_ The Court passed a preliminary decree for parti- 
tion. Along with it, a decree for costs to be paid 
by the judgment-debtor to the decree-holder was 
also passed : 

Held, that the execution of the order for fosts 
must be taken within three years of the date of the order 
It being a separately executable order: It would, 
however, be open to the decree-holders to ask the 
Gourt to incorporate the previous order for costs in 
the final decree although its independent execution 


is barred. A.I.R. 1938 Pat. 188=4 B.R. 
P.L.T. 798 = 175 Ind. Cas. 45. 


504=19 


Art. 182 — Different items to be recovered 

at different dates — Limitation for recovery of 
each item. 

If, under a decree, different items are payable at 
different times, the period of limitation is to be com- 
puted separately for each item from the date on which 
it becomes recoverable. 35 P.L.R. 548=A.I.R. 1934 
L.ah. 610 = 152 Ind. Cas. 685. 

Art. 182— Decree for confirmation of possession 

of certain property and costs — Decree joint as regards 
costs but not as regards possession — Separate appeals 
filed — Appeals dismissed— Separate second appeals, 
one dismissed for default, others dismissed in due 
course — Limitation for execution of one dismissed 
for default runs from date of dismissal for default 
and not date of dismissal of other appeal. 123 Ind. 
Cas. 415=A.I.R. 1930 Pat. 146. 

— — Art. 182 — ^When a decree is made for possession, 
that portion of the decree is final ; and when a decree 
is made for mesne profits in a suit it is only prelimi- 
nary, because the final decree for mesne profits cannot 
be made unless the amount due is found upon 
further enquiry. In such a suit, although one decree 
is made, it is partly preliminary and partly final. The 
final part of the decree can be executed apart from 
the preliminary part and it falls within the provision 
of Art. 182, Limitation Act. Time for execution of 
the decree for possession tuns at the latest from the 
date of the final decree of the appellate Court and not 
from the time when the decree ascertaining the mesne 
profits was passed. 118 Ind. Cas. 852=A.I.R. 1929 
Cal. 383. 

Art. 182— Where an application is made by a 

decree-holder to appoint a Receiver during the pendency 
of prior execution proceedings, no question of limitation 
arises with regard to such application for step-in-aid. 
113 Ind. Cas. 909=10 L.L.J. 505=A.I.R. 1929 
Lah. 57. 

Art. 182— Moneys awarded under preliminary 

decree— Execution for— Can be made in 3 years 
of fiinal decree. 

The preliminary decree provided inter alia that 
the plaintiff’s were entitled to recover from the defen- 
dants a certain sum as their costs and also another 
amount per year for subsequent profits and tltat a 
commissioner should be appointed to divide the 
plaintiff’s property into three equal shares so as to fix 
the two-thirds share of the plaintiffs. A final decree 
was passed later on, under which <^rtam plots marked 
in the commissioner’s plan were directed to be given 
to the plaintiffs for their two-thirds share and this 
decree further provided that the defendants should 
pay to the plaintiff Rs. 7 for equalization of the value 
of the trees and Rs. 14 towards the costs incurred 
subsequent to the passing of the preliminary decree. 

Held, that the first decree was not by itself executable 
and an execution petition presented after three years 
from the date of the preliminary decree but within 
3 years of the final decree was not barred by limitation, 
even so far as regards the prayer therein for the reali- 
zation of the amounts awarded imder the preliminary 
decree. 36 Mad. 104, Foil. 109 Ind. Cas. 829 (Mad.). 

^Art. 182- Sale set aside— Auction-purchaser 

realising purchase money from decree-holder in exe- 
cution of the decree obtained against him. Then the 
original decree-holder applied to execute the original 
decree on the ground that was not satisfied ^d 
sought to attach and sell other properties of the original 
judgment-debtor . 
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Held, that the starting point for this application 
in execution would be the date when in execution ol 
the decree the decree-holder was compelled to pay 
the amount and not the date of decree. 

Held, further that the fresh application was not 
a continuation of the previous application. lO? 
Ind. Cas. 653 = 1928 M.W.N. 83=A.I.R. 1928 Mad. 
152. 

Art. 182— Where a decree-holder purchases 

a property in execution but loses possession of the 
same in a separate suit by a third^ party, his fresh 
application for execution or for revival of execution, 
if one is maintainable, must be filed within three years 
of the trial Court’s decree. 107 Ind. Cas. 42=25 
A.L.J. 937=50 All. 2H =A.I,R. 1928 All. 46. 

— — Art. 182 — Right to apply for continuaiice is not 
barred till 3 years from date of their ceasing to be 
pending — Proceedings are not closed by Court m«ely 
recording them. 31 Mad. 71 and 36 Mad. 553»Foh- 
84 Ind. cas. 897=1925 M.W.N. 298=35 M.L.T. 107= 

20 M.L.W. 585=A.I.R. 1925 Mad. 152=47 M.L.J. 
608. 

^Art. 182— Where under a compromise decree 

plaintiff was to get possession and management of 
trust properties for wo years and the defendant for 
two years thereafter and so on alternatively, an appli- 
cation and for execution was made though beyond 
three years of the previous application for execution 
but within three years of the period of two years when 
he was entitled to possession and management, 

Held, the application was in time. 79 Ind. Cas. 
89I=A.I.R. 1925 Mad. 218. 

Art. 182— In order to make the provisions of 

the Limitation Aa apply, the decifce sought to be 
enforced must be in su« a form as to render it capable, 
in the circumstances, of being enforced. 27 Ml 
^^4 (P.C.5, Foil. 59 Ind. Cas. 636=^ I.A. 17- 

10 A.L.J. 26=23 Bom. L.R. 72i=33 
2S CWN 337 = 13 M.L.W. 546=30 M.L.T. 189 = 
?^2i M^.^^^I=6 P-LJ- 132=1 PX.T. 731 = 
A.I.R. 1921 P.C. 31=40 M.L.J. I (P.C.). 

Art, 182 — Exccutioii suspended by action 

of court. 

The plaintiff’s suit was dismissed by the first court, 
was remanded on appeal under S. 562, Civil Procedure 
Code (O.C.) and after remand decreed by the first court 
on the 2ist September, 1897. On appeal lower ap- 
pellate Court dismissed the suit onj^e 26th of August 
1889. Onsccondappealthe High Court on the 3 w of 

January, 1901, set aside this decree and rem^ded the 

case to the lower appellate court under S. 562, Civil 
Procedure Code. After thisremand one of the dcfenc^ts 
died No legal representative of the de<^sed having wen 
brought on^e record, the court held that the appeal had 
abated, and on the 5th of June, 1902, pisscd a deme 
whichir terms affirmed the dccieeof the 2i8t SeptemWr, 
1897. On the 19th of January, 1904, the decree-holder 

applied for execution. 

Held, that the application.was within time, whether 
the terminus a quo wss regarded as the 30ll^f Jan^^, 
ZQOXft ot the 5th of June A.W,N« 

27—3 A.L.J. 8. 

20. MlaecUnaeout. 

-A rt x 82— Decree ngalnat fia t h er and son 
^Execution ognlnst •oo'— Llnaltadon— If affected 
br Che fact of the execution of the decree against 
tte tether not b^g barred. 

Where s father and a son are sued and fbere is a 
decree both against the fother and the son, the decree 


as against the son would become barred by limitation 
if an application is not made within the time prescribed 
by Article 182 of the Limitation Act, notwithstanding 
that for some reason or other (in this case insolvency) 
execution of the decree against the father is not barred 
by time. In such a case for purposes of limitation 
the decree against the son must be looked at indepen- 
dently from the decree agiinst the father and in fact 
as if they are not so related. I.L.R. (1948) Mad. 
653=60 L.W. 8 i 3=A.I-R. 1949 Mad. 34^ = 1947 
M.W.N. 779=(J947) 2 M.L.J. 583. 

■Art. 182— Execution application to transferee 

A * A w ^ _ _■ 


Court after twelve years of decree — If barred. 

An application for execution filed in the transferee 
Court more than 12 years after the passing of the 
decree is barred being beyond time. A.IR. I935 
Lah. 508 =17 L. 13 =38 P.L.R. 462 = 158 Ind. Cas. 
127. 

Reversing— A.I.R. 1930 Lah. 718=125 Ind. Cas. 
55- 

-Art. 182— The plea tliat a previous application 


for execution was barred by limitation and hence the 
subsequent application was not valid should be raised 
at the earliest wssible opportunity. 91 I”4. Cas. 
1017=22 M.L.W. 747=1926 M.W.N. 33=A.I.R. 
1926 Mad. 177. 

Art. 182— Assignment of plaintiff’s rights pending 

suit — Application by assignee for execution is not 
legal — He must follow procedure laid down in Civil 
Procedure Code. O. 22 R. 10, or O. 21, R. 16. 96 Ind. 
Cas. 833= 28 Bom. L.R. 76i=A.I.R. 1926 Bom. 406. 

^Art. 182— Time-barred application allowed and 

proceedings continuing thereunder — Proceedings pro- 
vide a fresh starting point of limitation. 8 LA. 123 
and 44 Bom. 227, Foil. 59 Ind. Cas. 747=45 Bom. 
453=A.I.R. 1921 Bom. 256. 

Art. 182 — Dismissal of execution procee- 
dings — Attachment surviving. 

It can hardly be laid down as a general proposition 
of law that, because an execution case has been dismis- 
sed by reason of no steps having been taken by the 
decree-holder within a certain time limited to bring 
the attached property to sale, the attachment that has 
already been put upon it necessarily falls through. 

Held, that in the case the prior attachment was 
existing. (1906) 33 C. 666 Also 28 C. 122. 

—Art. 182— Execution— Decree sent to another 
court for execution — Stay ordered by court 
which passed the decree— Attachment of decree 
subsisting for more than three years— Subse- 
quent application for exeention not barred. 

A decree passed by a court at M was sent for execu- 
tion to a court utA. After one application for execution 
had been made to the court at A, the court at Af issued 
an order staying execution owing to the decree having 
been attached by a creditor of the decree-holder. The 
Court at A thereupon struck off the execution proceed- 
ings from its ^e and sent a return to the court which 
passed the decree that no execution had taken place. 
Atuchment continued in force for more than three 
years, after which period the decree-holder again 
applied for execution. 

Held, that the court at A ought not to have strud; 
off the execution case from its file and that execution 
of the decree was not time-barred. 1901 A.W.N. 

117. 
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I. IMITATION ACT (1908), ART. 183 — 1. Applicability of article. 


— Art. 183. 

Synopsis. 

1. Applicability of article. 

2. Interpretation. 

3. Payment — Aieaning of, 

4. Revivor, 


I. Applicability of article. 

Arts. 183 and i8i — Applicability — Award- 

Enforcement. 

An a\v.TrJ wliicli lias been filed in the Bombay 
High Court c.in be enforced within 12 years of the 
daie of the aworJ, i.c., the case falls under Art. 
and Art. i8r. A.I.R, 1942 Bom ?4=43 Bom. L.R. 
Z006 *I L.R. (1942) Bom. 124-198 Ind. Cas. 505. 

Arts. 183 and 1S2 — Award filed in Court — 

Is executable as decree of that Court. 

Wlicrc an award has been filed in the Court properly, 
it 15 not only to be enforceable as if it were a decree in 
general, but. having been filed in a particular Court, 
it is to l>c enforceable as if it were a decree of that 
Court and, therefore, shall for purposes of limitation 
be governed by Art. 182 or 183 according to as it is 
tiled in a Chartered High Court or not. 104 Ind. Cas. 
^08=31 C.W.N. io 97=A.I.R. 1927 Cal. 853. 

Art. 183 — Applicability — Application under 

O. 45, R. *5, Civil Procedure Code. 

An application under O. 45, r. 15, Civil Procedure 
Code, is one for enforcing an order in Council of 
Hh Majesty and is covered by Art. 183, Limitation 
Acr. A.I.R. 1942 Pesh. 14 = 199 Ind. Cas. 46. 

Art. 183 — Applicability — Bringing legal rep- 
resentatives on record. 

Application to bring logd reprc'-ei'.tativcs of deceased 
judgment-debtor on record falls within Art. 183— 
Dccrec-holier may apply at .any time within 12 years 
oi decree or revivor of decree. 

The right to bring the legal rcpresentat.vcs on the 
record docs not arise on the de..th of the judgment- 
debtor ; it arise I only when .an application for execution 
is made. A. I R. 1940 C?l. 171=1 LR. (1939) 2 Cal. 
17,1 = 187 Ind. Cas. 759. ^ 

Arts. 183 and 181— Applicability— Restitution. 

Application for restitution is governed by Ait. 181 
and not by Art. 183. A.I.R. 1940 Cal. 26o=I.LR. 
(1940) I Cal. 486=71 C.LJ. 127=44 C.W.N. 438 = 
189 Ind. Cas. 581. 

Art. 183— Applicability— Application for 

restitution in pursuance of order of Privy Council 
is governed by Art. 183. 

Per Mukherjiy J. — Where an applicction is made 
to obtain restitution as the necessary result of the order 
of His Maj^ty-in-Council, that application is to be 
taken as one to “ enforce ” an order in Council and 
must be governed by Art. 183 and not by the general 
and omnibus Art. 181. A.I R. 1922 All. 238, Foil. 

Per Sen, J. — Such an application is one under 
O. 45, R. 15 and Art. 183 applies. 112 Ind. Cas. 
876=50 All. 767=26 A.L.J. 587=A.I.R. 1928 All. 
203. 

“■“Art. 183 — Before amendment. 

Per Walshy J.— The expression used in Art. 183 
of the Limitation Act are cleaily capable of being 
read so as to cover an application for restitution!. on 


reversal of the decree of the High Court by the Privy 
Council, which is in substance to enforce a decree 
of the Privy Council which rcstdred the parlies to the 
position they were in before the High Court interfered 
and Art. 183 of the Limitation Act applies to such 
applications. 

Per Ryves,J . — The language of Art. 183 is different 
from that of Art. 182. Article 182 provides for ‘tlic exe* 
cution of a decree or order of any Civil Court.’ Art. 

183 is ‘ to enforce ’ a judgment decree or order 

of His Majesty-in-CounCil, The words “ to enforce ” 
there are wider in meaning than the words “to execute," 
in Art. 182 and should be interpreted as equivalent 
“to give full effect to" which is synonymous with “ to 
enforce." 66 Ind. Cas. 345=44 All. 555=20 A.L.J. 
456=A.I.R. 1922 All. 238. 


Arts. 183 and 182— Applicability— District 

Judge does not become High Court by virtue 
of powers conferred by S. 164, Companies Act 
(7 of 1913), for purpose of Art. 183— His order 
under $. 164 — Article applicable. 

To a payment order passed by the District Judge 
under powers conferred by S. 164, Companies Act, 
Art. 183, LimitLtio.n Act, has no application. The only 
article applicable is Art. 182 By reason of S. 164, 
Companies Act, the District Judge has the some 
jurisdiction and the same powers as the High Court. 
But the District Judge docs not, for the purpose of 
Art. 183, Limitation Act, by virtue of S. 164, become 
the High Court. A.I.R. 1938 Lah. 368=178 Ind. 
Cas. 288. 


Art. 183— Starting point— High Court passing 

preliminary decree in mortgage suit — Decree 
affirmed by Privy Council— Application for 
execution of final decree— Article applicable 
— Limitation, when runs. 


Where in a mortgage suit. High Court passed a 
preliminary decree which is affixed by the ftivy 
Council on an appeal therefrom, the effect is to affirm 
also the final decree passed by the High Court on the 
basis of the preliminary decree. Tlie decree of the 
Hich Court bccoines> on its aflBrmance by the Pnvy 
Council, part of the order of the Privy Council as far 
as its legal consequences arc concerned. Therefore, 
the application for execution of the final decree is 
governed by Art. 1 83, Limitation Act, and the limitation 
begins to run from the date of the order of the Privy 
Coimcil. A.I.R. 1939 Cal. 6oi = I.L.R. (1939) J- 
Cal. 477=69 C.L.J. 355*43 C.W.N. 401=186 Ind. 
Cas. 21$. 

Arts. 183 and 181— Mortgage suit on original 

;idc of High Court— Application for final decree for 
;ale — ^Article 183 is not applicable but Art. 181. A.I.R. 
1938 Bom. 354=40 Bom. L.R. 507=1. L.R. (1938) 
Bom. 273=177 lod- 470. 

-Arts. 183 and 181— Mortgage suit— Preliminary 


[ecree— Application for final decree does not fall 
inder Art. 183 but under Art. 181. A.I.R. 1935 
lang. 239=13 R. 325*157 Ind. Cas. 784. 

■Arts. 183 and 181— An application for personal 


.ecree under O. 34, R. 6, Civil Procedure 0)dc is not 
overned by Art. 183 but by An. 181. A.l.K. I935 
tang. 187 = 13 R. 305 = 156 Ind. Cas. 701. 

— Arts. 183 and 181— AppUcation under avU 
'rocedure Code, O. 34, R. 6— Article i8i and not 
irt. 183 applies. 

An application xmder O. 34, R. 6 is an appUcaiiM 
)r a decree in the suit and it cannot be said to 
e an application for enforcing a judgment or decree 
'itliin the meaning of Art. 183, and consequently 
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Art. 183 is not applicable to an application under O. 
34, R. 6. Article 181 of the Limitation Act applies 
to su^ an application and the case of 42 Cal. 294 
in so for as it decided tliat Art. 181 does not apply 
to such an application, was not rightly decided. 42 
Cal. 294, overruled! 40 All. 55I} Foil. 89 Ind. Cas. 
1=52 Cal. 828=29 C.W.N, 678=A.I.R. 1925 Cal. 
834(F.B.). 

Art. 183 — ^An application to enforce an order 

absolute made by 'he High Court in a suit to enforce 
the mortgage security, must be made within 12 years 
from the date when the order absolute for sale was 
made. 60 Ind. Cas. 880=47 Cal. 746. 

— —Arts. 183 and 181 — ‘To enforce a Judgment 
or decree’ — Mortgage — Preliminary decree — 
Order absolute for sale — Limitation — T.P. Act, 
Ss. 88 and 89. 

A decree under S. 89 of the T.P. Act having been 
made by the original side of tlie High Court, on i6th 
December’ 86 the mortgagee applied for .an order 
absolute for sale on 3rd July,’ 09. The High Court held 
that the application being one “ to enforce judgment 
or decree” within Art. 183 was barred by limitation 
and tliat the application was equally barred if viewed 
as an application for a further decree under Art. 181. 
The Judicial Committee saw no reason to interfere 
with the decision of the High Court. 42 Cal. 77® = 

2 I.A. 282 = 17 M.L.T. 120=21 C.L.J. 118 = 2 L.W. 
282 = 19 C.W.N, 561=17 Bom. L.R. 408=28 Al.L.J. 
470=27 Ind. Cas. 683 (P.C^. [Affirming 38 Cal. 
913=16 C.W.N. 49=11 Cas. 943). 

Art. 183 —Applicability— Decree against 

Hindu father. 

Decree against Hindu father— Decree-holder can 
at once proceed ag dnst property in the hands of son 
No application under Art. 120 is necessary— In such 
cases, cither Art. 182 or Art. 183 will directly apply. 
II Pat. 445=A.I.R. 1932 Pat. 261=13 P.L.i. 719- 
139 Ind. Cas. 397. 

Arts. 183 and 182— Burma Courts Act (n of 

1912), S. 26— Decree of Chief Court executed by 
High Court— Limitation for execution is governed 
not by Art. 183 but by Art. 182. 114 

674=6 Rang. 566=A.I.R. 192^^ Rang. 3»7. 

Art. 183— Order dismissing appeal on default 

by the Privy Council — Affirmance of decree 
below— Limitation for execution of decree. 

An order of His Majesty in Council clisinissing 
an appeal for default is an affirmance ^eCKv 

of the High Court and is alone capable of cnforccmtni. 

twelve years of the date of the order is governed by 
Article ^80 of the Limitation A«, 1877, and is an 
application which is made time. 7 A.L.J. 

1001 =33 A. 154=7 ind. Cas. 926(F.B.). 

a. Interpretation. 

(•) “ Enforce 

(b) “ Capable of releaalng the right.” 

(a). « Enforce.” 

,g,. ^nd * 8 »—Conatnictlon— ‘Enforce* in 
coL lArt. 183 and 'aaecote' In coL 1, Art. 182, 


note .ind provisions of O. 45, r. I5> Civil ProeccUire 
Code. A.I.R. 1940 Cal. 26o=I,L.R. (I940j i Ca . 
486=71 C.L.J. 127=44 C.W.N. 43 « = i «9 Ind. 
Cas. 581. 

-Arts. 183, 181, 182— Construction— “Enforce 


a judgment,” in Art. 183, meaning explained— 
Application for restitution is governed by Art. 
i8x and not by Art. 183. 

The wider words ‘enforce a judgment,’ etc., used 
in An. 183, Limitation Act, should be given their 
ordinary significance, namely, ‘carrying out what 
has been directed to be done in the judgment eic. 
i'hat final judgment or dccr.e furnishes only the 
foundation to a claim for restitution, gives axitiiority 
for the view that restitution is necessary. An appli- 
cation for restitution is not one for enforcement ot 
that judgment or decree within the meaning of Art. 
183 but it is an application for relief which is conse- 
quential upon tlie Appellate Court’s decree of reversal. 
Thus Art. 183, being out of the way, the residuary 
•irticle, Art. i8i applies. A.I.R. 1940 
I.L.R. (1940) I Cal. 486 = 71 C.L.J. 127=44 C.W.N. 
438 = 189 Ind. Cas. 581. 

(b). “Capable of releasing the right”. 

•Art. 183— Construction. 


it no iubstantial difference bet- 
ween the word ‘enforce’ in Art. 183, col. i, end 
•e^cute* in Art- 182, col. I at ii dear from the 
of O. at, rr. 31 and 32 and the marginal 

10 F,VJ>,— 78 


Words ‘'capable of releasing the right” exclude 
persons who are legally inc.ip;iciiated such as infMits 
and lunatics and therefore the words of Art. io3 
arc not governed by S. 6, 7 and 8. 123 Ind. Cas. 

4ii=.^.I.R. 1930 Pat. I4I* 

3. Payment— Meaning of. 

—Art. i83~Proviso— “Payment,” meaning 
of— Realisation in execution, whether amounts 
to payment— “ Principal money secured by 
decree,” whether includes costs. 

A sum of money redised in execution in partial 
satisfaction of il.c decree amounts to ‘payment’ within 
the meaning of Art. 183 of Schedule I of Limitation 
Act and provides a fresh starting point for limitation 
under titc said article. 

The word ‘payment’ is used in Schedule I, Art. 
1S3 of the Limitation Act in a wider sense than in 
S 20 and is not qualified in any wdy £S to the mode in 
which the payment is to be made or as to the person 
who is to make it. 

Tlie ‘principal money secured by the decree’ 
referred to in the proviso to the said article includes 
costs and so payment, made by a debtor towards 
costs would give rise to a fresh starting point for limi- 
tation. 

The provisions of Art. 183 regarding acknowledg- 
ments as well as payments are self-contained and rnust 
be read independently of bs. 19 and 20 of the Limi- 
tation Act. 10 Pat. 213-A.I.R. 193* 2i8«= 

12 P.L.T. 888 = 132 Ind. Cas. 109. 

—Art. 183 — Payment not made by J.D. 

Under Art. 183 payment is not required to be 
made cither by the debtor or by some person acting 
on hit behalf foi the purpose of saving limitation. 
Payment for judgment-debtor or to bis amunt is suffi- 
cient 90 Ind, Cas. 1028=22 M.L.W. 78 = 1925 
M.W.Nr 554-*925 M.WN. 705-A.I.R. 1925 Mad. 
1131 =49 M LJ. lOi. 

—Art. 183— Death of decice-holder without drawing 
out numey paid into Court— Administrator-General 
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applying for having such payment made — Order 
for payment made — Application for execution made 
within 12 ye u's from the date of such order. 

Held, tiiat it was a proper applicuion by the Adminis- 
trator-General though, previous to that appliciiion, 
he had not brought himself on the record in the place 
of tlie deceased decree-holder. No such process 
is contemplated by the procedure laid down either 
in the Civil Procediue Code, or in the rules on the 
original side and all that is necessary is that tfe person 
who becomes by operation of law entitled to have 
execution is required only to make an application 
for execution. Under the article the decree-holder 
has twelve years not only from the date on which 
he becomes entitled to enforce the decree but also 
twelve yc rs from tlie date on which some part of the 
principal money is secured thereby, or some interest 
on sucii money has been paid. 90 Ind. Cas. 1028 = 
22 Ai.L.W. 78 = 1925 M.W.N. 554 = 1925 M.W.N. 
705=A,I.R. 1925 Mad. 1131=49 M.L J. lOi. 

Art. 183 — Even payment by Court out of 

auction proceeds gives a fresh starting point. 

No doubt a person canirot by his own volition 
defer receiving payment and thus keep the decree 
alive for his benefit- But Art. 183 refers to payment 
only and where the Court orders payment to the decree- 
holder out of the auction proceeds, a fresh starting 
point is given to the decree-holder for execution from 
the actual date of payment. 78 Ind. Cas. 832 = 
34 M.L.T. 285 = 19 M.L.W. 582=A.I.R. 1924 Mad. 

638=46 M.L.J. 453 . 

4. Revivor. 

(a) Decree against firm. 

(b) Execution filed within 12 years. 

(c) Procedure. 

(d) What constitutes. 

(a). Decree against firm. 

Art. 183 — Decree against firm— Notice under 

O. 21, R, 22, Civil Procedure Code, served on 
only one partner— Revivor of decree against 
other partners for purposes of O, 21, R. 50 (2). 

An order for execution of a decree against a partner- 
ship firm by attachment of its assets pissed after service 
of notice under O. 21, R, 22, Civil Procedure Code, 
on only one of the partners, docs not revive the 
decree against the other partners for the purposes 
of execution under O. 21, R. 50 (2), Civil Procedure 
Code. When there is more than one judgment-debtor 
with joint liability, a decree more than a year old 
cannot be revived against at all unless each of the judg- 
ment-debtor is given an opportunity to show cause 
why the decree should not be executed as against 
him. This principle applies with equal if not greater 
force to the case of partners ^nd more so in case of 
those who come under O. 21, R. 50 (2). 51 C.W.N. 
560. 

Art. 183 — ^Application under O. 21, R. 50 (2) — 

Limitation— Starting point. I.LR. (i 945 ) ^ Cal. 
I02=A,I,R. 1949 Cal. 113. 

Art. 183— “Revivor”— What amounts to— 

Procee^ngs under O. 2X, R. 50, Civil_ Procedure 
Code, for leave to execute decree against partner 
or partners of firm— Order granting such leave— 
Effect of. 

To constitute a revivor of a decree under Art. 183. 
Limitation Aa, there must be, expressly or by impli- 
cat'on, a determination that tlie decree is still capable 


1. 183 — 3. Paymeut — Meaning of. 

of execution and the decree-holder is entitled to enforce 
it. Proceedings for obtaining leave to execute a decree 
against a partner or parmers of a firm under O. 21, 
R- 50 > Civil Procedure Code or an order granting 
leave in such proceedings would not constitute 
a revivor within the meaning of Art. 183. 19 Pat. 
909. Foil. A.I.R, 1951 Pat. 339. 

Art. 183— Joint decree — Execution order 

against one partner of firm — Whether revivor 
against others. 

As a general, rule, nobody can be prejudicially 
affected by any judicial order to which he is not a 
party. The provision in Art. 182, Limitation Act 
is an exception to this general rule. A similar excep- 
tion cannot be imported into Art. 183 when it is silent 
about it. An order of revivor of a decree against 
two persons jointly, when made in an application 
for execution against only one of them, does not keep 
the decree alive as against the other. This principle 
will equally apply where the decree is against a firm. 
A.I.R. 1940 Pat. 596=21 P.L.T. 431=6 B.R. 708= 
19 Pat. 909 = 188 Ind. Cas. 611. 

Art. 183 — Revivor. 

An ex parte decree was obtained on the original 
side on 18th March, 1912, against a firm of which 
one 5 was a partner. An application for execution 
was made on 21st March, 1924. .S appeared through 
his solicitor and obtained an adjournment for moving 
to set aside the decree. No aflBdavit or any written 
objection as contemplated by O. 21, R. 16, was filed. 
On 13th June, 1922, S' obtained a rule on motion 
calling upoii the decree-holder to show cause why the 
decree should not be set aside. It was ordered that 
an issue be tried as to whether 5 was partner in the 
defendant’s &m and that all further proceedings 
in execution of the decree should be stayed until 
the trial of the issue. The issue was determined 
against S on 29th May, 1924. An execution appli- 
cation was filed on 3rd September, 1926. It v^s 
contended that the order of 29th Alay^ I 9 ^> by 
implication a determination that the decree was still 
capable of execution. 

Held, that no question of right to execute the decree 
was before the Court. The order was confined to 
the simple question whether 5 was a partner. Such 
an order could not be regarded as an order deter- 
mining the question whether decree-holder had a 
subsisting right to execute the decree and did not 
constitute a revivor, no Ind. Cas. 404=^55 Cal. 
578=32 C.W.N. 336=A.I.R. 1928 Cal. 686. 

(b). Execution filed within 12 years. 

Art. 183— Revivor — ^Proviso applies only to 

executions filed after 12 years— Notice under 
O. 21, r. 22, issued before 12 years —Execution 
is in time. 

The proviso in Art. 183, dealing with the revival, 
has application only if the application for execution 
on the face of it is made more than 12 years after 
the date of the decree. Where the application for 
execution is within 12 years. Art. 183 is no bar to Ae 
execution of the decree particularly when notice under 
O. 21, r. 22, Civil Procedure Code is issued before 
12 years A.I.R. 1943 Bora. 238=45 Bom. L.R. 
400=209 Ind. Cas. 593. 

(c). Procedure. 

Art. 183— Revivor— Procedure— Scire facias, 

writ of. 

From the judicial decisions bearing on the inter- 
pretation of the term ‘revivor,’ it appears that it had 
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its origin in the old praaice prevailing in the Supreme 
Court according to which execution could not issue 
upon judgments more than a year old without issuing 
a writ of scire facias against the defendant. The 
idea seemed to have been that a judgment not enforced 
within one year became dormant and a proceeding 
was necessary to revive it. The procedure for reviyor 
of judgment was to issue the writ of scire facias which 
“ was a judicial writ issued for the purpose of sub- 
stantiating and carrying into effect an antecedent 
judgment.” An analogous procedure for reviyor 
of judgment was introduced into the Original Side 
of Chartered High Courts in India. This procedure 
was subsequently embodied in O. 2i> rr. 22, 23. 
A.I.R. 1940 Pat. 596=21 P.L.T. 431=6 B.R. 708 = 
19 Pat. 909 = 188 Ind. Cas. 611. 

(d). What constitutes. 

Art, 183 — Decree — Revivor of — What consti- 
tutes. 

To constitute a revivor of a decree there must be 
a determination by a Court that the decree is still 
capable of execution and the decree-holder is entitled 
to enforce it. Such a revivor can be effected by ^ 
order for execution, provided the order made is a valid 
order. A.I.R. 1946 Bom. 27=47 Bom. L R. 728 = 
I.L.R. (1946) Bom. 234. 

^Art. 183— Order issuing writ of arrest pre- 
ceded by notice under 0.21, r. 37, Civil Procedure 
Code — Whether revivor. 

The decree under executiop was passed by Calcutta 
High Court on July 11, I930 and application for 
execution was filed on September 30, 1942, i.«., more 
than 12 years after the date of decree. It was urged 
that order dated June 9, i93tj issuing writ of arrest 
against judgment-debtor preceded by a notice 
O. 21, r. 37 (I) of Civil Procedure Code, had the effect 

of revivor : 

Held, that the term revivor of judgment ” Art. 
183, Limitation Aa, was used with reference to O 9, 
r. 22 of Civil Procedure Code and the order issumg 
a writ of arrest against the judgment-debtor on J^c 
9, 1931, did not have the cffca of revivor wi^in 
meaning of Art. 183. A.I.R. 1945 i^*. 182 3 

Pat. 923 = 12 B.R. 108=221 Ind. Cas. 219- 

Art. 183 — Revivor — Whet is— Notice to 

guardian of minor co-^dgment-debtor "frlien 
hr become major— Revivor, if valid. 

A revivor is an order in execution against a parti- 
cular person consequent upon a notice. 

There is no provision in Civil Proc^uie Code 
whii requires the plaintiff to issue a fresh s^ons 
to a minor defendant after he attains majority. 

Where, therefore, in an exertion peUtion Wed 
before years from the date of decree, the minor 
iw. made a party and a notice was sent 
h^epresenSd by hfi f«her as guardian and after 
the^lS was served upon the miardun an order 
fw iSof properties was passed wit^ 12 years from 
IK toe o? dSwee and subsequently after 12 years 
fJSn to 4 ate of decree but withm « ye«rs from 
to orto for Mother execuuon petition was 

filed : 

M-ia ihat the toree-holder could not be charged 
with MV oonsequencet on account of to failure on 
to part of to minor to get himself thown in the 
tecoA na nufor i and the executing Court indicating 
tot to decree was still alive Md was capable of 
being was enough to revive the decree and 

give a fresh tmrtiog point of limitation. A.I.R. 1945 


Mad. 325=(i945) i M.L.J 284 — 58 L.W, 174 1945 
M.W.N. 334- 

Art. 183—” Revivor,” meaning of. 

The term “revivor” has not been anywhere 
defined or explained in the Limitation Act, but judicial 
decisions have laid down that “ to constiiute a revivor 
of the decree there must be expressly or by impli- 
cation a determination that the decree is still capable 
of execution and the decree-holder is entitled to 
enforce it.” The issue of a notice under O. 21, r. 22 
must be distinguished from an order fw 
execution. 6 B.R. 7o8=A.I.R. ^940 P^c. 596 
21 P.L.T. 431 = 19 Pat. 909=188 Ind. Cas. 611. 

Art. 183 — Revivor, what is. 

To constitute revivor there must be expressly or 
by implication a determination that the decree is 
still capable of execution and the decree-holder is 
entitled to enforce it. Issue of notice under O. 21, 
r 22, is not an order for issue of execution. A.I.K. 
1940 Pat. 596=21 P.L.T. 431=6 B.R. 708 = 19 Pat. 
90985 188 Ind. Cas. 6ii. 

Art. 183— Revivor— Esscntlals—Held, that 

iu the circumstances of the case, there 
revivor of decree and application for execution 

was time-barred. 

To constitute a revivor of the decree, there must 
be, expressly or by impli^tion a, determination that 
the decree is still capable of execution, and the decree- 
holder is entitled to enforce it. 

On January 8, 1934, the assignee of the decree a^hed 
to the High Court for recognition of his assignment. 
Notices were issued to the decree-holder as well as 
to the four heirs and legal representatives of the original 
judgment-debtor who had died in ^e me^while. 
On January 26, 1934, the Court passed an order that 
the assignee should execute the decree agamst three 
out of the four judgment-debtors. Thereafter on an 
application by the assignee, he was allowed to amend 
his application and on January 29, 1934, the Court 
passed an order vacating its own order, d«ed January 
26, 1934. On February 5, i934, the Court made 
its notice of January 8, 1934 absolute agamst all the 
four heirs of the original judgment-debtor. The date 
of this order was more than 12 years after the date 
of the decree. The decree was than trwsfcrred for 
execution to the lower Court and on April 4, i934, * 
darkhast was filed by the assignee of to decree lor 
execution : 

Held, that the order of February 5, i934, was a 
proper order in the circumstances of the rase and in 
view of the qualification as to limitation of the order 
of February 5, I934> that older could not operate 
as revivor of the decree within the nictoing of An. 
183, Limitation Act. The application of April 4, I934, 
was, therefore, barred by limitatiorK A.I.R. *939 
Bom. 51=40 Bom. L R. iiSo—I.L.R. (1939) Bom. 
27=180 Ind. Cas. 784. 

—Art. 183 — Revivor. 

To constitute a revivor of to decree, tore must 
be expressly or by implication a determination tot 
to deaec is stiU capable of execution and to decree- 
holder it entitled to enforce it. 

Decree pused against two persons in 19** ^>*<1 BMt 
to other Court for execution in 1922— One judgr^t- 
debtor dying and hit minor ton substituted Md ms 
motor appointed guardtan— Exerting Court Krvlng 
notice un^ O. ai, r. 22, Civil Piw^ure Code not 
on mother of minor but on other judMicnt-debtor 
described as guardUn in execution appUeatlon Md 
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attaciMiig juslgmcnt'dcbtor's property in 1923— -Last 
execution application made in 1933 : 


Held, tliat the acuchment was within jurisdiction 
uiiwl amounts s; to levivi^r and tlvat tlie application was 
wuhm time 19 F.L.T. 193 ^A.IR. 1938 Pat. 372 = 
4 R.B 738r«i76 Ind. Cas. 566. 


^Art, l»3— A notice issued under O. 21, r. 16 does 
not operate as a revivor to extend tire period of! imitation 
under Art. 183 nor is the application for transfer of 
a decree an application, in execution- 43 Cal 903 (F B ), 
Foil. 84 Ind Cas. 68=28 C.W.N. 963=39 C.L T 
590=A.I.R. 1925 Cal. 23. •' 


Art. 183 — Revivor. 

Oiio of t!ie so:is of the deceased judgmeist-debtor 
V.JS .a ininoi- bat in execution, ’.gainst them, such 
son was not Joscrib’cd as such. An objection was 
rais.U arid gu.r-liiin ud litem was appointed. On the 
same day \vlicn the gu.irdian w.is appointed, the Court 
oruered l:im to be served with a notice wliich must, 
■ »ccoiding 10 tile normal procedure have been a notice 
indci O r. 22 iherc was nothing to sliow that 
any objection was hied by the guardian on receipt 
of i!ie nocici., nor h.;.l any refson been suggested why 
The decree slioiild not have been re eived agjinst the 
nil lor. Mie eXecu ion iivl, in facr, proceed against 
t u iu<.lgmei.t-dcbtois linmed in the execution petition, 
and i Certain sum was realised; 

Held, tlui it wcs not necessary for the Court to pass 
a scp.-raic order dealing with the ease of the minor 
jLi-.igmein-debtor, and the decree must have been 
held to ]\ave revived witliin tlie meaning of Art. 183 
against all the judgment-debtors against whom exe- 
cution was taken out. 18 P.L.T. 34i=A.I.R. 1937 
Pat. 32i«i6 Pat. 316=3 B.R. 638 = 169 Ind. Cas. 
872. 

Art. 183 — Revivor — Transmission of decree 

for execution to another court. 

Obiter.— The crucial da:c from which tlie limitation 
period is to be computed under Art. 183, Limitation 
Act is the date of t!ie last revivor, payment or 
;ickno\vledgement and therefore, the transmission of 
a decree for execution by another Court need not be 
a judicial act and not being a revivor, is incapable 
of giving a fresh start of life to tlie decree for execution. 

A.I.R. 1937 Rang. 477=1937 Rang. L.R. 287 = 
173 Ind. Cas. 160. 

Art. 183 — Revivor— Order of Master of High 

Court for transmission of decree to another 
Court for execution— Notice under O. 21, r. 16, 
Civil Procedure Code — Whether revivor. 

An order passed by the Master of the High Court 
for transmission of a decree for execution to another 
Court cannot be regarded as operating as a revivor 
within the meaning of the proviso to Art. 183, Limi- 
taiion Act, when there is nothing to show either that 
Ire was asked to consider the question of limitation or 
that he actually considered it. Nor would notice under 
O, 21, r. 16, Civil Procedure Code issued by the Master 
operate as revivor within the meaning of Art. 183. 

A. I.R. 1936 Pat. 398 = 15 Pat. 102 = 17 P-L.T. 317=2 

B. R. 601 = 163 Ind. Cas. 411. 

— —Art, 183— Transfer or decree to another ^ Co’-itt 
for execution docs not give a fresh start of limitation. 
A.I.R. 1927 P.C. 73, Foil. 118 Ind. Cas. 
775=52 Mad. 590=29 M.L.W. 203=1929 M.W.N. 
78=A.I.R. 1929 Mad. 252=56 M.L.J. 555. 

— — Art. 183 — ^An application for transmission of a 
decree from the High Couit to the District Court 
is not by itself a revival of the decree within the meaning 
of ^e Act inasmuch as it is a mere ministerial act 
of an officer of the Court and not the judicial act of 
a Judge. 43. Cal. 903 (F.B.), Appr. i A.I.R. 1925. 
Cal. 213, Affir. ; loi Ind. Cas.2 4=54 Cal. 500=54 I.A. 
129=31 C.W.N. 589=1927 M.W.N. 336=4 O.W.N. 
474=29 Bom. L.R. 850=38 M.L.T. 90=45 C.L.J. 
507=2^61 M.L.W. i8o=A.I.R. 1927 P.C. 73=52 
M.L.T. 565 (P.C.). 


Art. i83^Transfer of decree — Notice under 
Civil Procedure Code, O. 21, R. 22— Dismissal 
of execution ease for want of prosecution — None 
of these is “revivor.” 

To constitute a revivor of the decree, tlierc must be 
expressly or by implication a determination that the 
decree is still capable of execution and the dccrcc-holder 
is entitled to enforce it. 43 Cal. 903 ; 14 C.WN. 
35 and 22 Cal. 921, Foil. 87 Ind. Cas. 61=41 C,L J. 
I59=A.I.R. 1925 Cal 668. 

Art. 183 — Revivor — Meaning of— Art. 182, 

CIs. (5) and (6) if similar to Art. 183 — Appli- 
cation for transmission of decree and order 
allowing same, if revivor. 

1 o constitute a ‘ revivor ’ of a decree within Art. 
183 there must c.xprcssly or by implication, be a 
decision that the decree is still capable of execution 
and the decree-holder can enforce itj and such deter- 
mination must be by a competent Court or person. 
The word ‘revivor’ in Art. 183 docs not mean tltc 
same thing as the matters mentioned in A.t. 182, 
Cls. (5) and (6). Where on an application for the 
transmission of a decree of the original side of the High 
Court, the Registrar issued notice under O. 21, R. 22, 
Civil Procedure Code on the judgment-debtor to show 
cause against execution and the judgment-debtor not 
appearing, ordered execution as prayed: 

Held, that the application and the order do not 
amount to a revivor of the decree and that there was 
no determination that the decree was capable of cxc- 
auion. 43 Cal. 903=20 C.W.N. 889=23 C.L.J. 
645=36 Ind. Cas. 602. 

Art. 183 — Revivor of decree— Transfer of 

decree — Issue of notice under O. 21, R. 22, Civil 
Procedure Code— Leave of Court. 

/\n applic.nion for tlie tnmsfcr of a decree does not 
amount to a revivor of it, nor docs the issue of r notice 
under O. 21, R. 22, Civil Procedure Code, amount to 
any such revivor. But where execution cinnot proceed 
withbut leave of the Court the granting of tint leave is 
a revivor of the decree. Tiie period of limitation for 
execution of a decree of the High Court commences from 
the date of the decree. It is for the exeaiting Court to 
deal with the questions of limitation and the mere fact 
that the High Court has transmitted its decree for 
execution does not mean that it was not in its opinion 
barred. 23 C.L.J. 641=11 Ind. Cas. 216. 

Art. 183 — Revivor. 

Preliminary decree for partition — ^No fuitlier steps 
taken — ^Application for substitution of heirs and appoint- 
ment of commission by, after decree : 

Held, that though the application could not be 
dismissed on ground of abatement of the suit or on 
ground of limitation under Art. 183, the Court could 
exercise its discretion against the plaintiff under O. 22, 
r. 10, Civil Procedure Code. A. I R. 1933 Cal. 696=60 

C. 940=147 Ind. Cas. 779. 

Art. 183 — A mortgage-decree determining the 

rights of prior and puisne mortgagees and allowing 
each moitgagee to enforce his mortgage does not 
entitle the puisne mortgagee to claim that his right 
to execute accrued only after prior mortgage had 
exhausted his remedies. Execution applications by 
prior mortgagees will not amount to a revivor of tlie 
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riglit of the puisne mortgage. 78 Ind. Cas. ioor = 
A.I.R. 1925 213. 

Arts. 183 and 182 — Ot-iginal side decree — 

Revivor— Ci^’il Procedure Code of 1882, S. 248 
and Civil Pr icedure Code 1908, O. 21, R. 22. 

Botli on principle .and on the analogy of the pro- 
visions of the Code which apply to the doctrine of 
revivor to India as regards the revivor of the decrees 
of the original side of the High Court, notice must 
go to the p.irties against whom it is sought to revive 
the decree and lExpln i in flic 3^4 column of Art. 
182 of the Limit uion Act docs not sipplv 10 the revivor 
of original side decree. 97 P.R. 1917=93 P.W.R. 
1917 = 113 P.L-R. 1917=40 lod. Cas. 618. 


Art, 183— Revivor— Notice must be given. 

Parties against whom a decree is sought to be revived 
must be given notice on the an.alogy of Civil Procedure 
Code and on the reason of the thing. Revivor of 
decrees of the original side is not provided for in 
Art. 182, Expln. I, 40 Mad. 1127=22 M.L.T. 20 = 
6 L.W. 290=33 M.L.J. 533 ==40 Ind. Cas. 608. 

Art. 183 — Decree of Privy Council — Execution 

—Revivor. 


An application to enforce a decree of the Privy 
Council must be made within 12 years of the accrual 
of right to enforce, or the date of revivor. Where 
on an application for execution, notice is issued under 
O. 21, R. 22 and the Court has decided that the decree 
is still capable of execution, there is a revivor within 
the meaning of Art. 183. Where an order in Council 
is sent to a subordinate Court for execution without 
any notice to the judgment-debtors, it is not a revivor 
of the order. I Pat. L.j. 385=20 C.W.N. 1051 = 
2 Pat. L.W. 361=36 Ind. Cas. 633. 


Art. 183 — Revivor of decree of original 

side of the High Court— Notice to one only of 
two judgment-debtors. 

A revivor of a decree of the original side of the High 
Court made on an .application for execution against 
one only of t%vo judgment-debtors in tlie ^se docs 
not keep the decree alive so as to be withm time, 
against the other judgment-debtors after twelve years 
from the date of the decree. 38 Mad. 1102—32 Ind. 

1003. 


Art. 183— Revivor of the decree— What Is. 

Where the objection of the iudgment-debtor ij 
overruled and it is decided that "the decree »s not 

barred by limitation, the effert of the order 18 to entitle 

the decree-holder to proceed with the «erouon,Md 
there is consequently a revival of the decree. The 
Article applicable 10 an application for eiKCuiion of 
an order of the Privy Council which merely confirms 
the lower Court’s decree is Art. 180 of ^e Limitation 
Act. 36 Cal. 543. 8 Cal. 218 Foil, il C.L.J. 91 = 14 
C.W.N. 357-4 Ind* Cas. 402. 

^Art. 183— Revivor— Notice. 

An order to issue execution after notice to the judg- 
ment debtor does revive a judgment or decree within 
Art. tSo of the Limiution Act (1877) but an order 
wid^ilt any notice docs not. 33 Mad. 187=7 M.L.T. 
32^4 Ind. Cas. 306. 

189— Revivor. 


Where a decree was obtained in 1891, an order 
made in execution in 1897 after notice to the judgment 
debtor under S. 248 ^ the Civil Procedure Code 
(1882), had the effect of reviving the original decree 
and the application made wi^n 12 years of that 


date for execution is not birred by Art. iHo, I.imi- 
tation Act 1877. 36 Cal. 543=9 ^-.L.J. 271 i I'kI. 
Cas. 168. 


Art. 183 — Revivor of decree. 

A decree was p.asscd by the High Court at Calcutta 
on the J5th of May, 1893. On the 2nd of May, 1905, 
application was made to transfer this decree for exe- 
cution to Agra, and an order for transfer was made- 
on the 31st of July, 1905. The decree-holder applied 
for execution on the 9th December, ISC'S. 

Held, that cxcaiiion was not time burred ; the 
decree holder’s application for execution was eitlicr 
in continuation of previous proceedings in excciiiion 
of the decree, or was an application made after the 
decree had been revived within the meaning of Art. 
l8 o( 0,A.).. 1907 A.W.N. 164=4 A. L.J 4^5 

—Art. 183 — Revivor — Notice without order 

for execution. 

The mere fact that an application has been made 
.and notice has been issued to the judgment debtor 
without their terminating in an order for execution 
cannot create a revivor of the decree within the mean- 
ing of Art. ISO. (1903) 7 C.W.N. 793=3® C. 979. 

Art. 183 (180) — Bare order without notice 

no revivor. 

A bare order to issue execution passed without 
notice to the judgment debtor cannot ‘ revive ’ a judg- 
ment or decree. 7 M.L.T. 32=4 Ind. Cas, 306(1)= 
33 M. 187. 

Art. 183— Execution— ‘Revivor’. 

An order for execution made after such notice 
as is required by S. 248 has the effect of reviving the 
decree within the meaning of Art. 180. 24 C. 244 ; 
30 C. 979 and 7 M, 54®» I9®4 A.W.N. 51— 26 A. 

361 = 1 A.L.J. 80. 

Limitadon (Amendment) Act (XVI of 1942) — 

Act has no retrospective operation. 

Limitation (Amendment) Act (XVI of 1942) has 
no retrospective operation in the sense that it can 
apply to a suit which had already been instituted. 

A.I.K. 1946 Par. 59=219 Ind. Cas. 159. 

See also A.I R. 1943 Nag. i87=LL R. 1943 Nag. 
422. 


UMITATION AND CODE OF CIVIL PROCE- 
DURE (AMENDMENT) ACT (36 of 1920). 

Applicability. 

The amendment of the Act is not meant to apply 
only to cases where the deaths have occuired after the 
1st Jan, 1921. The result of applying the new period 
to all applications filed after tne Act came into force 
is only this, that in cases of all deaths occurring within 
three months before the coming into force of the Act, 
the period would be reduced to 3 months and in those 
occurring between three months and 6 months bcfoic 
the coming into force of the Act the pe-iod would be 
up to the date of the Act coming into force, the 1st 
January. In every one of such cases there would 
be i;ufficicnt notice of the change in the period of 
limitation. 71 Ind, Cas, i76=A.I.R. X923 Nag. 
166. 

— FiXtrntliTff of timo* 

High Court has no power to extend lime for ^rnish- 
inx s^ritv for mdre than 60 d^s. 74 Ind. Cas. 
7o|-t8 M.L.W. 29-1923 M.W.N. 5io=A.I.R. 
1924 Mad. 44' 
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LIMITATION REGULATION (BENGAL 
REGULATION z OF 1805). 

Adverse possession. 

Limitation Act (1859), S. 28— Under Regulation 
3 of 1793 read with Regulation 2 of 1805 and under 
Act XIV of 1859, adverse possession not only bars 
remedy but confers title, ii M.I.A. 345 (P-C.) ; 
(1869) 12 W.R. 192 ; 20 W.R, 104 ; i M.I.A. 446 
(P.C.) and 3 Cal. 224, Foil. 118 Ind. Cas. 566=48 
C.L.J. 489=A.I.R. 1929 Cal. 149. 

S. 3 (1, 2, 3)— Adverse possession. 

Twelve years rule would not apply only if acqui- 
sitJon is by means of violence, fraud, or any other 
unjust or dishonest means whatever.” 

Under Regulation 2 of 1805, the intention of the 
legislature was to look to the mearis by which the 
acquisition took place and not the merits of the acquis- 
tion itself. 118 Ind. Cas, 566=48 C.L.J. 4®9~ 
A.I.R. 1929 Cal. 149. 

LIMITED COMPANY. 

See (I) COMPANIES ACT. 

(2) COMPANY. 

LIMITED INTEREST. 

See (I) ADVERSE POSSESSION. 

(2) HINDU LAW— (i) ALIENATION. 

(ii) WIDOW. 

(iii) WILLS. 

(3) MUHAMMADAN LAW— WILLS. 

limited OWNER. 

See (i) ADVERSE POSSESSION. 

(2) HINDU LA W—(i) ALIENATION. 

(ii) WIDOW. 

(iii) WILLS. 

(3) MUHAMMADAN LAW— WILLS. 

LINGAYATS. 

See HINDU LAW— APPLICABILITY. 

LIQUIDATION. 

See (I) COMPANIES ACT. 

(2) INSURANCE ACT, S. 33- 

US PENDENS. 

See TRANSFER OF PROPERTY ACT, S. 52. 

LITIGANTS. 

—Counsel’s duty towards. 

See LEGAL PRACTITIONER. 

DUTY OF. 

See CIVIL PROCEDURE CODE, O. R- 9- 

laches. 

LIMITATION ACT— PREAMBLE AND 

S. 5. 

LIVE BIRTH. 

See PENAL CODE, Ss. 299 TO 302. 

LOAN and deposit. 

See limitation ACT, ART. 60. 

LOCAL AUTHORITIES LOANS ACT 

(9 OF 19x4) 

— — S. 3.— Purpose of loan not falling under S. 3. 

The Panchayat Board cannot borrow any money at 
all without the previous sanction of the Local Govern- 


ment. Where the Board has borrowed money from the 
plaintiff for any of the purposes enumerated in S. 3, 
Local Authorities Loans Act, without the previous 
sanction of the Local Government as required by the 
Rules framed under the Act, the contract is void but 
the plaintiflf is entitled under S, 65, Contract Act, to 
restoration of his money and can be permitted to 
amend his plaint so as to claim relief under S. 65, 
Contraa Act. 

If, however, purpose for which the loan was taken 
does not fall within thq, purposes enumerated in S. 3, 
Local Authorities Loan Act, the plaintiff is entitled 
to no equitable relief imder S. 65, Contract Act, 

The burden to show that S. 65, Contract Act does 
not apply is on the Panchayat Board and it cannot be 
discharged merely by reference to the provisions of 
Local Authorities Loans Act which prohibit the loan. 
A.I.R. 1942 Mad. iii=(i94i) 2 M.L.J, 216=54 
L.W. 488 = 1941 M.W.N. 885=201 Ind. Cas. 81. 

LOCAL BODIES. 

See also various Local Municipalities and 
IHstrict Boards of Act. 

X. Administration. 

2. Assessment. 

3. Building. 

4. Election. 

5. Nature. 

6. Octroi. 

7 . Powers. 

8. Suits. 

9. Taxation. 

I. Administration. 

— — Administration — Municipality— Misapplication 
of funds — ^Municipality obtaining consent decree 
ultra vires its powers or through fraud — Ri^t of 
rate^payers. 

A person who is not a party to a consent decree 
cannot sue to have that decree set aside. He can, 
however, sue for a declaration that he is not bound 
and his interests are not affected by that decree. But 
different considerations apply where a rate-payer, 
though a stranger, sues to set aside a decree to which 
he is not a party, but as a result of which he suffers 
damage, and where a mere declaration that his interests 
are not bound or affected by the decree affords him 
no assistance or protection and will be of no avail. 
He can sue for an injunction restraining the munici- 
pality from misapplying its funds ; a municipality 
cannot be protected from such a suit merely because 
it has obtained the sanction of the Court to a consent 
decree ultra xfires the powers of the municipality, 
or obtained as the result of collusion or fraud. There 
is nothing in principle of precedent which should 
prevent the rate-payer from coming to the Court for 
relief when that agreement which the municipality 
intends to carry out has received the seal of the Court 
in the form of consent decree, and the improper and 
unlawful purpose of the Mimicipality has been carried 
by so much further towards a successful condusion. 

A.I.R. 1944 Sind i50=I.L-R. (1944) K^r. 53=220 
Ind. Cas. 220. 

—^Administratioii — Acts of one meeting, if 
binding on subsequent meeting. 

The acts of one meeting of a municipal committee 
are not absolutely binding on a subsequent meeting. 
1941 N.L.J. 2II=I.L.R. (1941) Nag. 266=A.I.R. 
1941 Nag. 364=197 Ind. Cas. 570. 
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2 . Assessment. 

—Method of assessment wrong— Remedy of 
aggrieved party— Jurisdiction of Civil Court. 

Where a municipal committee has adopted a wrong 
method of assessments, its act merely amounts to 
erroneous exercise of jurisdiction and the aggrieved 
party must seek his remedy from the forum provided 
m the statute. This is not a matter into which a 
Court has power to enquire. A.I R. 1942' I-an. ii — 
44 P.L.R. 463=199 Ind. Cas. 130. 

3. Building. 

——Building sanction— Civil Station Sub- 
Gomminee, Nagpur— By-law No. 10— Plot less 
tlinii one acre— Conditions— SancUon, it ultra 

vires. 

The word ‘ area * occurring in parts (a) and (t) 
of by-law No. 10 of the Building Byelaws of the Civil 
Station Sub-Committee, Nagpur, has reference to 
the plot on which a tjuilding is proposed to be erected 
and not to that part of the Civil Station wmch is po- 
pularly known as a ‘ Bungalow area. The plain 
meaning is that if the committee decides to give per- 
mission to erect bungalows in plots less than one acre 
it should do so on the conditions laid down m tnai 
proviso, but it makes it clear that the committee has 
no power to permit a building on any plot 
50’ X 50.’ It must, therefore, follow that the Sub- 
Committee has power to grant 

on the plot which is less than one acre, if *ere has 
been no breach of the condition laid down t 

A.I.R. 1941 Nag. 364»I-L-R- (i94i)Nag. 266-1941 
N.L.j. 211=197 Ind. Cas. 570. 

4. Eiectioo. 

^Election Officer Ulegally rejecting number 

of votes to favour one party* 

Where an Election Commissioner who has juris- 
diction to decide election disputes the ^ec 

tion Officer rejected a large number of votes wim 
a view to favour one of the two parties who were con- 
ten^g the eTeSon and that the Eleaion Officer must 
have played into the hands of the other party smd de- 
clares the election void on these ‘‘jjat ge 

fact that he does not m so many 
result of the election was materially anected by tnc 
rejeaion of votes and exclusion of vo«rs not rnake 
hit order as one wuhout A.I.R. 1938 

Mad. 507“I938 ^96=4? L.W. 338-(i938) 

I M.L.J. 375 “>78 Ind. Cas. 467. 

—Election. 

The trial of an election petition is not governed by 
thTrules applicable to a CTimmal case, 40 C.W.N. 
741-63 C. 825 -=165 Ind. Cas. 489. 

—MwidiOny ManldpaUty-Bnquiry by DUt- 
rict Judge— Revlaloo. 

Under the MandaUy Municipal Electoral Rules, 
the ^rson or authority appointed to consider ffie 
^sffiJTTeferrcd under the Rule* is not the Judge 
Ditttto Court, but the Distria Judge a^g 
M dtsignata and hi* opimon is not subfect 

“AvlslSby the High Court under S. 115, CivU 
Procure Code. 

The rules do not allow of the substitution of the 
opinion of the Court or of any other Court or 
b^y, for that of the Distrirt Judge. 11 R. i- 
A.I.R. 1933 R«»g* 4 i-l 4 a Ind. Ca*. 80. 


5. Nature. 

The Municipality is a corpoiation and continues 


to be a corporation even when it is administered by a 
special officer appointed by the Government Corpo- 
ration never dies. A.I R. i937 588=-4 H R. 

63 = 171 Ind. Cas. 691. 

6. Octroi. 

Octroi duty— Difference between duty and 

tax stated. 

A tax can be and is usually imposed without diffi- 
culty on a person because he is the owTicr of some 
species of property sucli as income, a house or a motor 
car ‘ whereas an octroi and customs duty though a 
tax, arc limited in scope to a levy or duty on the im- 
port of goods or animals into some town, place or 
country or a levy or duty on the goods or animals. 
As such the collection of the duty is effected at the 
point of entry either by lefusing entry or by seizure, 
or by penalties imposed on any person attemptmg 
to introduce the animals or goods and at tlic same 
time evading payment of the duty. There arc ob- 
vious difficulties is imposing personal liability for 
such a dutv, since it is the animals or goods m re- 
lation to lo'caiion which causes the duty to arise and 
not property in relation to ownership. A.I.R. 1946 
Bom. 117=47 Bom. LR- 898 = 1. L.R. 1946 Bom. 

712. 

Octroi— Taxable commodities— C.P. Notifi- 
cation No. 5931-1924-M-VIII, dated October 25 » 
1932, Sch. II (e)— Ammonium Sulphate and 
Sulphate of Potash* 

Ammonium Sulphate and Sulphate of Potash are 
chemicals which are taxable under Sch. II — (e) of (-..P. 
Notification No. 593i-i924-M-Vin, dated October 
2S, 1932 and the mere fact that they were to be used 
as manure does not take them out of the Mtegqry of 
chemicals. There is nothing in the notification to 
show that manures as such are exempted if they fall 
under a head which is taxed. A chemical docs not 
ceases to be a chemical because it contains impurities. 
A I.R. 1939 Nag. 195 = 1939 N.L.J. 265=1. L.R. 
(1940) Nag. 181 = 183 Ind. Cas. 443- 

Octroi— Benares Municipality— Schedule of 

Octroi Rates, Art. 82— Electric fans, if charg- 
able under. 

The Benares Municipality, under Art. 82 of the 
Schedule giving them authority to charge octroi duty 
on ‘ hardware,’ charged duty on electric fans : 

Held, that as ‘ hardware ’ did not include electric 
fans, they were exempt from oaroi duty. (i 934 ) 
A.LJ. 761 -A.I.R. 1934 AU. 550=3 A.W.R. 239=148 
Ind. Cas. 508. 

Octroi— Tax on * carriage* and articles made 

partly or wholly of metal,’ whether include* 
motor-car*. 

Where, under a notification of the Government 
octroi duty was payable on all ‘ carriages and on all 
articles made wholly or partially of metal brought 
into a Municipality : 

Held, that motor cars came within the terms of 
the notification and were taxable under the said 
notification. 

The term ‘ carriage ’ is wide enough to include 
a motor car. 32 Cr. L.J. 946=32 ^39“13 

L. 53 -A.I.R. 1931 572 = 132 Ind. Cas. 694. • 

7 . Power*. 

—Power to create mortgage. 

A corporation a* a general rule and apart from the 
operation of general or special statutes, has the same 
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powers and is subject to the same liabilities as a naiuial 
person. 'Ihus, as a gtneial rule,, thougli ii;cie is no 
express power to purchase land or to sue or be sued 
yet the corporation may so pi^rchasc, or sue or be 
sued as fully as though all these necessary incidents, 
had been expressly granted. If the corporation has 
the powei to sell, it has the power to delegate its 
authoi iiy to anyone it likes. Further it is to be remem- 
bered that there is a difl'eicncc between a statutory 
corporation and a corporation which is not statutory. 
'1 he former has such rights and can do such acts only 
as are auchori-cd directly or indirectly by the statute 
creating it i tiic latter, speaking generally, can do 
everytliing that an ordinary individual can do unless 
restricted directly or indiucily by statute. Then 
again a corporation created by charter has at Common 
Law power to deal wiili its property and to incur 
liabilities in the same way as ;.n ordinary individual. 
Wlierc, ihcrefoie, according to the constitution of a 
non-statutory corporation, the power to mortgage its 
property is given to the Managing Commiiice and 
such committee delegates siich power to its secretary, 
the mortgage created by the secretary will be binding 
on the corporation. 193b A.W.R. 5i3=A.I.R. 1938 
All. 527 ='(i 938) A.L.j. 663^180 Ind. Cas. 737- 

— — Powers. 

Corporation has no powers to do anything unless 
those powers are conferred on it by the statute which 
creates it. (1935) 63 C. 295=40 C.W.N. 17 = 164 
Ind. Cas. 160. 

Powers — Abuse of powers to be avoided. 

A public body invested with statutory powers such 
as arc conferred upon the Corporation must take care 
not to exceed or abuse its powers. It must keep 
within the limits of the authority committed to it. It 
must act in good faith and it must act reasonably. 
A.I.R. 1935 Cal. 298=39 C.W.N. 526=61 C.L.J. 
111=62 C. 886=156 Ind. Cas. 727. 


8. Suits. 


Municipality — Supersession of — Person com- 
petent to take proceedings on behalf of committee. 

The provisions of S. 18 of the Punjab Municipal 
Act relating to the corporate character of the commit- 
tee and the manner of suing must be read subject to 
the provisions of S. 238 (2) of tlte Govcinment of India 
Act which lays down the consequences of a superses- 
sion. When a Municipal Committee lias been super- 
seded, the person competent to take proccedmgs is 
the Administrator j and even if the _ true view 
should be that he should take proceedings m the 
name of tlie Committee, the defect is one purely ol 
formal character which can be cured by amendment. 
A.I.R. 1942 F.C. 14=44 P-L.R. 284 =(1942) 2 M-I-J- 
1=1942 M.W.N. 393“I.L.R. (1942) (F.C.) 

34 (Sup.)=44 C.W.N. (F.C.) 69=35 L.W. 765=23 
P.LT. 304=8 BR. 586=1942 O.W.N. 297 = 1942 
A.W.R 7 = 76 cTlJ. 286=1942 F.CR. 31 = I-LR. 
(1944) Lah. 373 = 199 Ind. Cas. 331 (F.C.). 


Suits— Injunction— Illegal act in imposing 

tax. 

Where a Civil Court comes to the conclusion that it 
has jurisdiction to entertain the suit on the ground that 
the Municipal Committee’s act in imposing the tax 
was illegal) arbitrary and ultra viresy tiiis would not 
by itself entitle the plaintiff to an injunction as a 
matter of course, in tlte absence of a finding that 
imposition of the tax by the committee was in fact 
illegal, arbitrary and ultra vires. A.I.R. 1942 Lah. 
11=14 P.L.R. 463=199 Ind. Cas. 130. 


^ Suits — ^Injunction — Levy of tax. 

Where the demand made by the municipal commit- 
tee for the lev7 of oaroi, is not in excess or in contra- 
. vention of the powers conferred on it by statute and 
the committee has been acting within its statutory 
powers, a suit for an injunction is not maintainable 
A.I.R. 1942 Lah. II =44 P.L.R. 463 = 199 Ind. Cas, 130. 

Suits — Injunction to restrain construction of 

building — Sanction granted by Municipality to 
build beyond power — Individual rate-payer, if 
can sue for injunction. 

The mere fact that Municipality acted beyond its 
powers in granting the sanction to the building tviU 
not by itself be sufficient to entitle the rate-payer to 
sue for an injunction restraining the person conceined 
from constructing the building. The plaintiff must 
show some special damage or injury occasioned to him 
by reason of the permission granted by the Munici- 
pality. A.I.R. 1941 Nag. 364=1. L.R. (1941) Nag. 
266 = 1941 N.L.J. 211 = 197 Ind. Cas. 570. 

—Suits. 

An extraneous structure brought on to a highway 
must be maintained in good repair by the authority 
bringing that structure on to tJic highway, and 
where a Municipality is negligent in doing so and 
owing to it, a person suffers injury he is entitled to 
sue the Municipality for damages. A.IR. 1939 Lah. 
453=42 P.L R. 109=185 Ind. Cas. 772. 

Suits — Attack on the validity of proceedings 

must be clearly defined and proved. 

An attack on the validity of the proceedings of a 
statutory body like a Municipal Committee must 
be clearly defined and clearly proved and tlie parti- 
culars of the matters complained of must be given. 
A.I.R. 1939 Pat. 236=5 B.R. 768=20 P.L.T. 613 = 
182 Ind. Cas. 457- 

Suits. 

Suit by Municipality to recover Municipal taxes 
due to them is not excluded from jurisdiction of Small 
Cause Courts, A.I.R. 1939 Sind 35=I.L.R. (1939) 
Kar. 134=179 Ind. Cas. 927. 

— — Suits. 

Suit for refund of tax assessed by Municipality on 
allegation that it was illegal — Declaration also sought 
that tax was ultra vires — Suit held was tri 'ble by Small 
Cause Court. A.I.R. 1938 Nag. 398=175 Ind. Cas. 
691. 

Suits. 

Suit for declaration that certain assessment by 
Municipality was ultra vires and for recovery of excess 
amotmt paid is a small cause suit. A.I.R. 1937 
25=3 B-R. 221 (2)=i 66 Ind. Cas. 743. 

— —Suits — Action for damages. 

A Corporation can be actuated by that kind of 
malice whi^ is essential to the maintenance of an 
action for malicious prosecution, instituted by its officers 
in the scope of their duty provided the necessary 
ingredients of such a prosecution are m^e out, and, 
in the assertion of its rights, a Corporation may ren- 
der itself liable for malicious prosecution. M 
action for malicious prosecution is maintamable in 
respect of a prosecution under the Municipal Act. 
A.I.R. 1935 Bom. 355=37 Bom. L.R. 468=158 Ind. 
Cas. 31 (2). 

Suits — Suit for arrears of pay against mem- 
bers of Managing Committee of school. 

When members of the Managing Committee of 
a school are sued by a person for arrears of pay cm die 
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ground that he was employed by them as a teacher 
in the school and discharged, the plaintift is entitled 
only to a decree against the assets of the institution 
in their bands and not to a personal decree against 
them in the absence of evidence to show that they 
had made themselves personally liable. A.I.R. 1933 
Pat. 210 = 14 P.L.T. 558 = 144 Ind. Cas. 311. 

Suits — Suit for recovery of profession tax wrong- 
fully levied by Alunicipality is triable by Small Cause 
Court. A.I.R. 1932 Mad. 226=35 L.\V. 70 = (i932) 
M.W.N. 142 = 139 Ind. Cas^620. 

——Suits — A suit for the recovery of an ears of certain 
Municipal taxes such as the house and latrine tax 
does not full witltin Art. 13, Schedule 11 or any other 
article subject to wliich S. 15 Prov. Small Cause Courts 
Act is to be read and hence such a suit is cogni7ablc 
by a Small Cause Court. A.I.R. 1932 Pat. 220=13 
P.L.T. 277 = 139 Incl. Cas. 104, 

9. Taxation. 

——Separate liability of every tenement in 
building to drainage tax. 

Under R. 352 made by Alimedabad Municipality 
as amended, every tenement in each building is sepa- 
rately liable to the diainage tax, even though it is not 
connected with tlte Municipal drainage system if 
there is a general provision made in one part of the 
premises for the disposal of waste water of the inmates 
of all the tenements in the premises and there is a 
water closet or urinal in the compound of tlic buildings 
which is connected with the Municipal drainage 
system. 46 Bom. LR. 733=A.I.R. 1945 Bom. 
78=1. L.R. (1945) Bom, 113 = 220 Ind. Cas. 52. 

—Taxation — Municipal service — Tax-payers 

withholding payment of tax. 

The insufficiency of municipal service is no ground 
for the tax-payers withholding the payment of tax. 
If they are dissatisfied with the service provided by 
the Municipal Board they may complain to the District 
Magistrate and have their grievances remedied. The 
High Court however has no jurisdiction to reduce 
or disallow taxes on the ground that the Munici- 
pality hits been inefficient in the discJiargc of its 
municipal duties. A.I.R. I94* All *53— (t94i) 
A.L.J. 21 = 1941 O.W.N. 199 = 194* A.W.R, (H.C.) 
3 = I.L.R. (1941) All. 172**93 Ind. Cas. 822. 

^Taxation— Municipality— Demand notice and 

threat of distraint— Voluntory payment, tests 
of. 

Tlic question whether a payment is vol^tary or 
not is to be judged from the real nature of the cir- 
cumstances In which it was made, me question always 
being what the person making d>u ihinlc. It is not 
necessary that tnc protest should be express. But 
it cannot be said that, where a statutory body »n- 
ce iving itself lustifled under the circumstances In making 
a demand makes a demand in the form prescribed 
for such demand, the demand containing the warning 
that if it is not satisfied, legal process for realisa^on 
will be put into force, the payment in pursuance of such 
notice U sufficient to take it out or the category of 
voluntaiy peynvots. 

That the payment was made under a mistake of law 
ia not tufBcient to make it a payment under duress. 
39 L.W. 66 o=A.I.R. 1934 M^. 420=67 M.L.J. 
S6d=X9olnd. Cm. 890. 

Taxation— Gai malna laid In atraeta, wliedier 

Immoveable Prop ar ty— liability to bo taxed 
ae aucli* 


The term ‘building’ covers constructions such 
as gas mains laid under public streets, and gas nuuns 
so laid must be regarded as immovable propeuy by 
their nature in the territory in which they arc 
sically situate and arc, therefore, taxable as intmovablc 
property in the Municipality in which they arc laid. 
(1932) 136 Ind. Cas. 858. fP.C.). 

LOCAL GOVERNMENT. 

LOCAL, DISTRICT COUNCILS, MUNICI- 
PALITIUS and SELl'-GOVT. ACTS. 

LOCAL INQUIRY OR INVESTIGATION. 

5 ecCi) CIVIL PROCr OURE CODE, O. 26. R. 9. 

(2) CRIMINAL PROCEDURE CODE, Ss. 

202 AND 556. 

LOCAL INSPECTION, 

AVc CIVIL PROCEDURE CODE, O. iS, R. 18. 

LOCAL INVESTIGATION. 

See (I) CIVIL PROCEDURE CODE, O. 26. 

(2) CRIMINAL PROCEDURE CODE, S. 

202. 

LOCAL SELF-GOVERNMENT ACT (3 OF 

1885). 

S. 139 — Encroachment, what is — District 

Board Road— Right to user by public— Hanging 
vcrdnddhi if dud when invddes right of user 
by public* 

In a District Board Road, tlie public have an extended 
right of user confined to the roadway as well as to the 
side lands attached to the road and for all forms of 
usual and customary traffic. A hanging veranda 
would be an encroachment if it amounts to an \mlaw- 
ful gaining upon the right of user by the public and 
whether it would amount to an cncroaclunent would 
depend upon the particular circumstances in each 
case. OWrer:— An cncroaclunent is an unlawful 
eaining upon the right or possession of another man. 
15 Cr.L.J. 187 = 18 C.W.N. 1120=22 Ind. Cas. 763- 

LONG POSSESSION OR USER. 

See (i) ADVERSE POSSESSION. 

(2) EASEMENTS ACT, S. 15. 

(3) LANDLORD AND TENANT, 

(4) LIMITATION ACT, S. 28, AND ARTS. 

142 AND 144* 

LORD CANNING’S PROCLAMATION. 

See GRANT. 

LOST GRANT. 

See (I) ADVERSE POSSESSION— PRESUMP- 
TION. 

(2) EASEMENTS ACT, S. 15. 

(3) GRANT— PRESUMPTION. 

LOTTERY. 

See (1) CON'rRACT ACP, S. 30. 

(2) PENAL CODE. S. 294-A. 

LOTTERIES ACT (5 OF 1844). 

=Lott»ry— Whftt U— Suit to recover money 
on wager. 

A lonery U a game of chance in which the loss 
pj gtoi of the piiae wholly depends on the drawing 
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itally a bet between each subscriber 

of his subscriber betting the price 

crinHr.n* betting the total subs- 

cription. 9 Bur, L.T. 228-38 Ind. Cas. 566. 

LOWER BURMA. 

See BURMA (LOWER). 

LOWER BURMA CHIEF COURT RULES 

Civil Procedure Code, O. 21, R. 46 (a). 

„i ^ admits that he owes money to the 

I laintin bm refuses to pay should be proceeded against 
under O 21, K. 46 (a) of the Burma Chief Court 
Liik-s. 9 Bur. L.T. 122-33. Ind. Cas. 169. 

LOWER BURMA COURTS ACT 

(6 OF i9oo)« 

““S. 2 — Value of subject- matter • 

Held, by Full Bench {Ormond, J. dissenting) 
in a suit for redemption by a mortgagor in possession 
ot the mortgaged properly the subject-matter of 
the suit within S. 2 (4) of the Act is the mongage, 
and the amount of the principal money secured 
by the mortgage determines the jurisdiction of the Court 
Icr Ormond, J The subject-matter of a mortgage 
suit IS the mortgage. The jurisdiction would, therc- 
lorc, depend upon the “ amount of value ” of the 
meangage. But the “amount of the mortgage ” 
and the value of a mortgage” are two different 
things. The former is the amount of all principal 
moneys that have been advanced on or secured by the 
mortgage, whereas the latter is the amount presently 
due on the mortgage. Therefore, in a suit forredemp- 
tion by a mortgagor in possession of the mortgaged 
property, the subject-matter of the suit within S 2 
(4) IS the mortgage and jurisdiction must be deter- 
mined according to the principal moneys advanced 
on or secured by the mortgage or according to the 
amount due under the mortgage at the time of the 
lilingofthe suit, whichever amount is the greater. 

3 Bur. L.T. 86—5 L.B.R. 208=8 Ind. Cas. 973 
(F.B,). 


Burma Courts Act will not apply to such an award 
passed by a single Judge of the Chief Court and no 
appeal will He. 8 L.B R. 163=28 Ind. Cas. 260. 

S. 27 — Retrospective operation. 

A party to a suit instituted before the Act same 
into force, is not entitled to a right of appeal given 
by the said Act although the decree in the suit was 
passed after the Act came into force. 5 L.B.R. 148= 
3 Bur. L.T. 53=5 Ind. Cas. 980. 

~ S. 27 (2) — Appeal— Formal amendment in 
decree— Computation of time— Limitation. 

If an appeal is directed against a decree which is 
not substantially altered by an amendment made in 
R 3t request of the appellant and wholly in his favour, 
he cannot be allowed to compute the time for his 
appeal from the date of the amendment. 22 Mad. 
364> Ref. to 10 Bur. L.T. 43=35 Ind. Cas. 347. 

S. 30 — Civil I ocedure Code, Ss. xoo and 

loi — Applicability — Question of fact, if can 
be raised in second appeal. 

Ss. too and loi, Civil Procedure Code have no 
application to S. 30 and questions of fact which can 
be gone into in second appeals imder the latter Act 
cannot be considered in appeals under the former, 
unless it appears that an Appellate Court has completely 
gone beyond the pleadings, and framed an altogether 
new case. 22 Ind. Cas. 802 (L.B.). 

LOWER BURMA LAND AND REVENUE 

ACT (a OF 1876). 

See also BURMA LAND AND RE^TNUE ACT, 
(2 OF 1876). 

Ss. 4 and 5 — ^Pagoda land— Jurisdiction— 

Civil Court. 

The “ Tagas ” of a pagoda sued the appellant for 
declaration of title and possession of some land as being 
pagoda property. The boundaries of the land were 
not defined by the Revenue Officer under S. 5. 


Ss. II and 12 — Certificate of Government 
Advocate— Scope of— Jurisdiction of Court. 

Under S. 12 of the Lower Burma Courts Act, the 
Government Advocate’s Certificate must be as to 
something decided by the Judge and there is no power 
to certify as to anything decided by the Jury. A <>urt 
dealing with the case on the certificate cannot deal 
with any other part of the case until it has determined 
tliat there is an error on the part of the Judge on some 
point contained in the certificate. A Court dealing 
with the certificate is not a Court of Appeal and is 
subject to limitation even as a Court of review. 35 
Mad. 397, Foil. 8 Bur. L.T. 247=16 Cr. L.J. 676= 
8 L.B.R. 274=30 Ind. Cas. 724. 

S. 12 — Reference under section — If Bench 

can order re-trlal. 

A Bench of the Chief Court to which a case is 
referred under S. i2 of the Act can order a re-trial, 
when the conviction is set aside on the ground of 
misdirection to the jury. 8 L.B.R. 75, Diss. 9 
L.B.R 60=10 Bui. L.T. 123 = 18 Cr. L.J. 929= 
42lnd. Cas. j6i. j 

* 4 — ^Land acquisition — Award of single 

Judge— Appeal. 

An award under Part III of the Land Acquisition 
rtct is neither a decree nor an order. S. 14 of the t^wer 


Held, that the Civil Courts cannot decide whether 
the land in dispute formed part of the pagoda site and 
that the trustees must obtain a decision in their favour 
from the Revenue authorities, before they can make 
out a title to possession against the appellant. 8 Bur. 
L.T. 264=8 L.B.R. 260=33 Ind. Cas. 580. 

Ss. 6 and x8 — Grant by Government — 

Right of grantee. 

A mere ‘squatter’ on Government land cannot 
resist a claim to possession by a grantee of the land 
from Government. 5 Bur. L.T. 36=14 Ina. Cas. 
809. 

Ss. 18 and 19, Rr. 51, 52, 68 and 69— Where 

a person is prosecuted for non-compliance with 
a notice of ejectment from part of a demarcated 
grazing ground, the mere adxmssion by the accused 
of ’the receipt of notice and of his failure to comi>ly 
with it will not amount to an amission of the commis- 
sion of the offence and the prosecution must prove 
that he was occupying the land contrary to the rules 
under the Act. 4 Bur. L.T. 259=13 Cr, L.J. 52= 
13 Ind. Cas. 388. 

Ss. 19 and 56— Civil Courts — Distinction 

between claims and disputes. 

If the plaintiff was dispossessed otherwise than 
in due course of law, it may be presumed that he does 
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not sue as one permitted by Government to occupy 
or resort to the land, and tlic jurisdiction of Civil Court 
would not be barred by S. 56 of the Lower Burma 
Land and Revenue Act. Per Fox, C.J. and Ttoomey, 
J Claims in Cl. (b) of S. 55 must mean claims 
advanced to Government or to some Government 
Officer. Per Fox, C.J. Though the plaintiff may 
not have obtained any grant, lease or landlord’s certifi- 
cate from Government his mere possession of the land 
gives him an interest in the property which is 
heritable and good against all the world except the 
true owner. 8 Bur. L.T. 191—8 L.B.R. 227=30 
Ind. Cas. 772. 

Ss. 55-B and 56 — “ Claims and disputes.’* 

The word “claims” in S. 55 B relates to claims 
against the Government and the word “ disputes ” 
does not include disputes between cultivators regarding 
land occupied for cultivation. With regard to suits 
regarding the latter kind the jurisdiction of the Civil 
Court is not ousted by S. 56 of the Act. 10 Bur. 
L.T. 5=35 Ind. Cas. 277. 

•“—Ss. 55 and 56 — Title suit in Civil Court— 
If comes under. 

A Civil Court enquiring as to possession of land 
incidently and only for deciding the title to the crop 
on the land, does not exercise any jurisdiction as to 
the use or enjoyment of the land within S. 56 of the 
Act. 7 L.B.R. 294=26 Ind. Cas. 684. 

R. 20 (3)— Grant of land — Sanction of Deputy 

Commissioner— Contract Act, S. 23. 

A transfer or grant of land without the sanction 
of the Deputy Commissioner in contravention of the 
conditions of the grant renders the grant liable to 
resumption, and the grantee to certain penalties and 
risk 01 loss of rights but it is not a transfer forbidden 
by law within S. 23 of the Contract Aa. 12 Bur. 
L.T. 156=54 Ind. Cas. 42. 

Rr. 51 and 52 — ^If applicable to demarcated 

fraxing lands. 

Rules 51 and 52 do not apply to demarcated grazing 
lands. 4 Bur. L.T. 259 = 13 Cr. L.J. 

Cas. 388. 

LOWER BURMA TOWNS AND VILLAGE 
LANDS ACT (4 OF i898)« 

Ss. 24, 25, and 26—“ Tax rate or assessment ** 

meaning of— Burma Land and Revenue Act. 

Ground rent, under English Law, does not come 
within any of the terms “ taxes, rates and assetonents ’ 
but under Ss, 24, 25 and 26 of the Burma (X.ower) 
Town and Village Lands Act, groimd rent is payiMe 
to Ciovemment as a tax or assessment. 9 Bur. L.T. 
69=32 Ind. Cas. 630. 

~~8s. i« (2) and 41 (A)~ 4 .aads at the diapoanl 
of Government— Salt for— Jnrisdictlon of CIvU 

Court. 

Ss. 41 (A) and 15 (2) of the Act do not debar a Civil 
Court from adjudicating the rl^ts of two persons 
Utietting. over land at the disposal of Government. 
23 TndT^. 961 CL.B.). 

— 8e. 35 mod 36— A tax receipt shows that the 
peraoa, wonee nsme it entered on the toll of town lands 
U in posseaaim, but does not show that he was entitled 
to be in possession of it. 11 R. 239=A.I.R. 1933 Rsog. 
399«I47 Ind. Css. 1105. 

—8. 41 (b)— Ooverameat of ladle Aec, lift, 
S. 65— udino CooncUa Act (itdi), & ax. 


S. 41 (b) of the L.B. Town and Village Lands Actf 
is ultra vires of the Legislative Council ol li e Licutc- 
ncni-Govcrnor of Burma as it infringes b. 65 01 the 
Government of India Act, 185^ ^nd b. 22 **1 the Indian 
Councils Act. 5 L.B.R. 163=8 Ind. Cas. 1129 (F.B.). 

S. 41 — Civil and Revenue Court — Suit bet- 
ween private persons. 

Where private persons litigate concerning claims 
to land ri^t held under grant or lease from Govern- 
ment under a license from the Revenue Officer, but 
which is at the disposal of Government, the jurisdiction 
of the Civil Court is not barred by S. 41 (a) 

Lower Burma Towns and Village Lands Act. The 
eviction of a squatter by another squatter, or of a 
sub-lessee by a lessee is a matter cognizable by the Civil 
Courts in cases where no rights as against the Govern- 
ment, are involved. 8 L.B.R. 71 —29 

lower BURMA VILLAGE ACT 
(3 OF 1889). 

— Ss. zo and 28 — Abuse of powers. 

For an act to constitute an abuse of powers withirp 
S. 10 of the Aa it must be shown that it was done 
in the avowed exercise of some power under the Aa 
and that it was in excess of his powers or must have 
been exercised in an improper manner or under circum- 
stances when it was not properly exercisable, 6 Bur. 
L.T. 92 = 14 Cr. L.J. 413=20 Ind. Cas. 237. 

LUCKNOW RENT CONTROL AND 
EVICTION order (i 944 )* 

——CL 7— Application for eviction without per- 
mission of the specified authority— Maintaina- 
bility. 

Where a suit is instituted for the eviaion of a tenmt 
without obtaining the permission of the authority 
mentioned in cl. (3) of the Lucknow Rent Control 
and Eviction Order, it is not maintainable and l^s 
to be dismissed. 1942 O.W.N. 272 (H.C.), Dis- 
sented from. I.L.R. (i 949 ) All. 135. 

Cl. 7 — “In arrears “—Meaning— Tender of 

rent and Improper refusal of landlord to accept 
rent— Tenant, if can be said to be In arrears 
In payment of rent. 

Where the rent was being sent by the tenant to 
the landlord every month as it fell due but it was being 
improperly refused by the latter when tendered, the 
rent cannot legitimately be said to be in arrear within 
the meaning of cl. 7 of the Lucknow Rent Control 
and Eviaion Aa and the tenant cannot be eviaed 
on that ground. I.L.R. (i 949 ) All. I 35 > 

LUNACY. 

See (I) HINDU LAW— SUCCESSION. 

( 2 ) LETTERS PATENT (MADRAS), 
CL. 17. 

(3) LUNACY ACT. 


LUNACY ACT (34 OF 1858). 

1 — ^Ramuneratioii to committee— 

C^Qrt*e Jariadlctioo to paee the order— Next-of- 
Ua of oot entitled to be heard on the 

appllcadoo^*aaaBc when same can Impeach the 
ordtf. 

The Court has a discretionary power to allow a 
CooBBittec of a lunatic appointed under Aa 34 
ti igtf, remuneration, but will only allow it under 
in^i^circufflstances. When some relation or friend 
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of ihc lunatic cm be fi'und who is willing to act as 
'Commiiicc. the Court will not as a rule allow remunera- 
'don to such a por.on : but when no such person 
can bo found and an official of the Court has to be 
•app 'infed the ('.ourt will exercise its discretion and 
ailow lenu aeration. But in all eases the Court has 
iurisdiciion On an application for remuneration 
oy a Committee of a lunatic, tiie next-of-kin of the 
'^unattc have no right to be heard in their own interests, 
as tltey Iiave no vested interest in the estate. But 
a lunatic, if he becomes of sound mind, has the right to 
ivttpeach any order wliich he considers has been 
made without regard to his interest ; and he can 
impeach the order for remuneration even after the 
Coniinitice has passed his accounts. This right 
devolve^ on the lunatic’s death upon his heirs. (1908) 
10 Bom. L R. 772. 

— — Ss. 2 and 2j— Lunatic, definition of— -Weak- 
ness 01 intellect and unsoundness of mind— 
Couvt of Wards Act, S. 6, Cls. (c) and (d). 

A lunatic, within the meaning of S. 23 must be 
incapable of miniging his own affairs and must also 
be of unsound mind. 24 W.R. 124 referred to and 
approved. Merc weakness of intellect is not pn- 
soundness of mind within the meaning of that section. 
Where therefore a person is found to be only of a 
weak intellect, the Civil Court cannot proceed under 
this Act, although the person may, from such weak- 
ness of intellect, be incapable of managing his own 
aff-iirs. It is open to the petitioners in such a case 
CO move the Court of Wards under Act 9 1879. 

(1906)4 C.L.J. 115. 

Ss, 3, 9 and 10— Duty of Court to investigate 

whether lunatic is possessed of property. 

It is not a necessary pre-requisite to the Court 
taking action that the Court should be satisfied that 
the alleged lunatic has property. Where a petitioner 
alleges that the lunatic has property and the counter 
petitioner denies it, the District Judge should, how- 
ever, summarily inquire and decide whether the lunatic 
has property or not, and not to dismiss the petition 
on the bare denial of the counter-petitioner. (1905) 
29 M 310. 

Ss. 7 and 9— Management of lunatic’s estate— 

Custody of lunatic’s person. 

Under S. 9 a District Judge is bound to appoint 
a manager for the estate of the adjudged lunatic. A 
lunatic should not be forced to go to a lunatic asylum 
if he is taken proper care of by his relatives, there 
being no provision in the Lunacy Act authorizing 
a District Judge to send as adjudged lunatic to the 
asylum. (1903) 3® 973- 

Ss. 9, 10 and ii— .Adjudged lunatic— Court of 

W.Tds See BENGAL COURT OF WARDS ACT, 
Ss. 7, 10. 29C. 638*7 C.W.N. 20. 


S 14— Powers of guardian to coptract 

to sell— Payment of earnest money before sale— 
Damages. 

Where the guardian of a lunatic entered into an 
agreement with plaintiff to sell the lunatics property 
and received earnest money pending an apphraaon 
before the District Judge to sell and the District Judge 


refused permission. 

Held, that the plaintiff was not entitled to any 

damages for breach of contract inasmuch as the guar- 
dian was not competent to enter into any vabd contract, 
but he was entitled to recover the money paid ^ 
him to the guardian. 3 A.L.J. 686—1906 A.W.N. 
298. 


Ss. 21 to 23 — U.P. Court of Wards Act (3 

of 1899), S. 8 (d) (i) — Lunacy — Degrees of mental 
incapacity. 

A person may be incapable of managing his affair 
in a prudent manner, but unless this incapacity is 
due to unsoundness of mind, it does not justify a Civil 
Court in taking action under Act 35 of 1858. 1905 
A.W.N. 8. 

S. 23 — Lunacy — Definition — Evidence. 

Where, besides the evidence of his brother, who 
stated broadly that he was made the only evidence 
against a person in respect of whom a petition that 
he should be declared a lunatic was before tlic Court, 
was the evidence of the Civil Surgeon, ho rrated 
“ Rameshwar Tewari’s mental condition is> in rny 
opinion, not up to the average of his class in 
life. He is in a condition of imbecility resembling 
the mental condition of a child. In my opinion he 
has not sufficient mental capacity to enable him to 
manage large property ,” — It was held, that this 
is not sufficient to warrant the passing of an order 
under Act 35 of 1858 declaring Rameshwar Tewar 
to be of unsound mind and appointing a guardian for 
his person and property. 2 A.L.J. 154=1905 A.W.N. 

43- 


23— Adjudication upon admission. 

It is necessary for the Court to adjudge a person 
to be a lunatic within the meaning of S. 23 ol the 
Lunacy Act, before an order can be passed as to the 
management of his property and for the guardianship 
of his person. The judge cannot proceed upon an 
admission made by the supposed lunatic himsclt 
though he would be justified m examining him 
pets^ally. He must come to a decision upon evidence. 

(1903)31 C. 210. 


LUNACY ACT (4 OF 19x2). 

--(As amended)-Act, if exh^stiye-Power 
' Court to appoint interim Receiver, even 
lOUgh lunatic is not so determined— Security 
■om Receiver, necessity of. 

The orovisions of the Lunacy Act of 1912 and 
e Airwndine Act which compendiously may be 
iSed SrSc^Act, 1912-1926, are not absolutely 

[haustive. 

ing the welfare ^.^uld be necessary 

rut where the Receiver is officer of tne 

?8o=,74 

nd. Cas. i??. 

(As amended)-Necessity of amendment. 
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797=A.I.R. 1935 Mad. 91=58 M. 281 = 152 lnd 
Cas. 882. 

S. 3 (5) — “Lunatic” — Insanity, tests of. 

No person can have direct experience of the mind 
of another and the proper test of insanity is conduct. 
A person might conceivably have all kinds of mental 
unsoundness ; he might have all kinds of delusions, 
but if his conduct remains normal, there would be 
no power under the Lxmacy Act, to deal with him 
because the law of lunacy deals with conduct and 
the proper test for insanity is not the beliefs that the 
person concerned may entertain but the conduct 
exhibited by that person. A.I R. 1935 Fat. 423 = 

2 B.R. 30 = 16 F.L.T. 874 = 158 Ind. Cas. 965. 

S. 3 5) — Procedure — Duty of Court — Inability 

to manage affairs should be bound — Reliance 
not to be placed on opinion of relations. 

In assuming jurisdiaion under the Lunaev Act 
the Court must keep in view the distinction between 
mere weakness of intellect and “lunacy” asunder- 
stood in the Act. It is only witli lunatics as defUted 
in S>. 3 (5) that the Act is concerned. It is therefore 
the duty of the Court before proceeding further to 
determine judicially whether the person alleged to 
be incapable of managing himself or his affairs is 
really a “ lunatic ” in this sense. The finding has 
got very far-icacliing consequences and must be given 
after very g.cat care and deliberation. The elaborate 
procedure laid down by the legislature for conduaing 
an enquiry into the matter must be strictly followed, 
'rhe Court should not consider itself relieved of its 
responsibility by the mere circumstance tliai some 
or all of the relatives of the person concerned have 
declared iliat he is a lunatic. The Court ought to 
form its own indcpeiiJcnt judgment on the point. 
122 Ind. Cas. 570=31 F.L.R. 98=A.I.R. 1930 Lah 
289. 


Ss. 3 fllj, 62 and 63— Relative meaning 

of— Wife’s brother— Application for inquisition 
under S. 62. 

The broilicr of the wifi is related by mariiagc to 
live husb.ind of liis sister aud is therefore a “ relative ” 
within S, 3 HI) of the Lunacy Act and he is competent 
to make .m applicaticin for inquisition under S. 62 
of the Aa. A narrow construction should not he 
placed upon the term “ relative ” as defined in S 
3 (TI) of the Lunacy Act. 22 C.W.N. 547=27 C.L J 
205=43 Ind. Cas. 51 1. 

Z 4 to 36)— Procedure— Orders 

by District Magistrate— Executive and iudlcial 
mwUve orders not subject to revision 
High Court. 

TTie Aa deals specifically and under separr 
heMlngs wjih two branches of proceedings executi 
and judicial. Any person considering himself anrriev 
by an executive order passed by the District Mas 
trsteituy apply under Part III for a reguUr inquS 

OflRccr. ThTrcsuIt S S 
int^isition is (^elusive and ovenides and overru 
any order which may have been passed sunSS^ 
by the executive autliority Under .kj 


7*— Duty of Courts. 

»nd puying f„r the .ppointmSrif diV 


US a guardian of tlio person and tlic property of ilic 
alleged lunatic. The District Judge, without .my 
judicial determination of the question wlktlici an 
inquisition had been asked for and without jccoruing 
any order directing an inquisition, is-^ued a commis- 
sion on the Munsif for inquiry and report as to the 
mental condition of the lunatic. No notice of ;iny 
kind was served on the lun.'^ric but his two dai'i’hters 
had been served with notices. The Munsif .-iftti- 
investigation reported to the effect that the alleged 
lunatic was of unsound minJ and the Difiii'-t Judge 
thereon appointed the petitioner as guardian of the 
person and property of the lunatic : 

Held, that such proceedings were not lit to lie 
treated as an inquisition which t!»c Act contemplated 
anti the procedure adopted wasinvgi lar. 

An order directing an inqui.xiiion into n m .o’s 
state of mind is a very serious thing and such an order 
is intended by the statute to be a judicial deierminaiion 
carefully made upon adequate materials AIR 
1932 Cal. 20=35 C.W.N. 481 =135 Ind. Cas. 734. 

— -S. 15 (i)— Presentation of written appli- 
cation, if necessary. 


1 nc worus in 


- - O i^unacy Act arc wide in their 

scope and personal presentation of a \vi itten complaini 
IS not necessary to direct detention of a person as 
a lunatic. The words ‘such rehativc or od^r person’ 
relate to tlie worcis ‘or is cruelly treated or neglected 
^any relative or otlrer person having charge of him ’ 
Where the case alleged is not that the alleged lunatic 
IS cruelly treated or neglected,’ but that he is not 

control.’ there is no necessity 
of formally summoning his relatives witli whom the 
lunatic is living. Interference by the High Court 
IS not necessary on the ground that no summons 
was formally sued A.I.R. .9J6 Sind 
b.L.R. 431=37 Cr. L.J. 1082 = 165 Ind, Cas. 119: 

— — S. 16 — Purpose. 

The purpose of S. i6 is to limit the period of 

sir '!?; r ‘diJLr 

k'pon ‘S".Ko“ omlcr'" hfmlclf' 

SaSiHSSSi 

observation. Again. Xrf s L, Purpose of 
by reason of s t* apphes to a case 

apply if .he fal.®are 

prlvfs“rflhe''Ac.''Sl ,hi*e *''' 

of ’ h°T Masistraies in pfxccSs 
of which a person is found 

freedom into the confinemenf”^o passes from 
git.) A.LR. 

Cr. L.J. 1082 = 165 Ind. Cas. 119. 431 




Cot 


.iS O&'l? dXrponr 

missioncr— Section 6 Deputy Co 

—o. he invS 
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Legislature camiot confer on Commissioner of Police 
authority to delegate powers which are conferred 
on him by an Act of Imperial Legislature. (1936) 
1936 M.W.N. 1136. 

S. 24— Act 10 of 1914— Lunatic— Court’s power 

to direct reception of Criminal lunatic into 
asylum — Warrant. 

Under the Lunacy Act 4 of 1912 and 10 of 1914 
the Magistrates or Courts are themselves competent 
to direct the reception of a criminal lunatic into 
asylum prescribed for the purpose without reporting 
the case for orders of the Local Government, under 
S. 471 (i). Criminal Procedure Code. 8 Bur. L.T. 
286=8 L.B.R. 290 = 16 Cr. L.J. 670=30 Ind. Cas. 

654. 

S. 33— Application in Habeas Corpus* to set 

at liberty a lunatic. 

An application in Habeas Corpus that the Court 
should order a person wrongly confined as a lunatic 
to be produced before the Court and set at liberty 
is misconceived. The proper procedure is by an 
application under S. 33> Lunacy Act. A.I.R. 1936 
Sind 156=29 S.L.R. 431=37 Cr. L.J. 1082=165 
Ind. Cas. 119. 


■Ss. 37 and 62 — ^Jurisdiction of High Courts. 


Teunon, J. Temporary removal of a lunatic to 
the mofussil does not oust the jurisdiaion of the High 
Court, over the lunatic and an application under 
S 62 in relation to such lunatic must be made on the 
original side of the High Court. Per BeachcroJty J }— 
A temporary removal to mofussil vests jurisdiction 
over the lunatic in the District Court m whose juris- 
diction he is removed unless the lunatic is at me same 
time subject to the jurisdiction of the Hip Court. 
It is not necessary tliat the property of the lunatic 
must be within the jurisdiction of the District Judge. 
57 Ind. Cas. 768 =32 C.L.J. 3I4. 

Ss. 37 and 62— Powers of 

High Court’s jurisdiction excludes Dis^ct ^wte, 

though the person resides m latter s jarisoi 

tion. ... 

Before a District Court can ‘ustitute inquismon 

as to a person possessed of mercTVat 

. bo a lunatic, it must be established not ^ry 

such person is residing within the 

iS„|rie| “rtdSS 

A.I.R. 1921 Cal. 309- 

S a 8— No order can be passed i^ess Coi^ 

finds tfat respondent is of ^sound mind and 
incapable to manage his aSairs. 

What has to be found on an aPP^V^tion^for an or^r 
-to direct an inquisition under the ^ct is 

the respondent is of unsold mmd 
soundness of mind is such as to 
of managing his affairs. If the Coun ^fs 
person is not of unsound mmd, it is not nec s y 
40 proceed beyond that point. 


Under the Lunacy Act, the Court has no power on 
the dismissal of an application for an order directing 
an inquisition, to make an order that the costs of the 
petitioner shall be borne by the estate even though 
it is of opinion that the application was made bona 
fide and in the best interest of the respondent. (1934) 
M.W.N. 1259=40 L.W. 710=67 M.L.J. 797= 
A.I.R. 193s Mad. 91=58 M. 281=152 Ind. Cas. 
882. 


S. 38 (i) — Order directing inquisitioii— 

Legality, 

An order directing an inquisition into a man’s 
state of mind is a very serious thing and such an order 
is intended by the statutes to be judicial determination 
carefully made upon adequate materials. 

Where the Judge records a finding under S. 38 (i). 
Lunacy Act, but he does not appear to have considered 
whether the case calls for an order directing an inquisi- 
tion or not, it is doubtful whether the subsequent 
proceedings have any validity. 

It is incorrea to say that a person who is not suffi- 
ciently intelligent to manage his own affairs must 
necessarily be of unsound mind. Unsoundness of 
mind taken by itself is not sufficient to bring a person 
within the term ‘ lunatic,’ unless it would incapacitate 
him from managing his own affairs, nor on the other 
hand, will a person who is incapable of managing his 
affairs be a lunatic, unless that incapacity is produced 
by unsoundness of mind. A.I.R. 1934 Nag. 27= 
30 N.L.R. 224=148 Ind. Cas. 462. 


S. 38— Order directing inquisition into a 

man’s state of mind^Judicial determination— 
Must be on adequate materials. 

An order directing an inquisition into a man’s 
state of mind is a very serious thing, and such an 
order is intended by the Sutute to be a judicial deter- 
mination carefully made upon adequate materials. 

Where tbe Judge has prima facie evidence before 
him, which consists of affidavits and documents filed 
by consent, there is nothing wrong in his ordermg the 
production of the lunatic direcimg his exammation 
by a Medical Officer and adjudging him a lunatic on 
the strength of the medical report. (i949) 2 M.L.J. 
251. 


S. 38 (i) — ^Jurisdiction— Alleged lunatic 

ivins two residences, one in Calcutta and me 
her in mofussil— High Court at Calcutta has 
risdiction over him though he imv 8®“® 

I the mofussil place— Nature of Jurisdiction 

rer insane persons. 

Section 38 does not define the test to be applied to 
“termine whether a person is or is not subject to me 
risdiction of the High Court for the Purpose of judi- 
al inquisition as to lunacy. But the proceedmgs are 
reaed primarily against the^rson and o^y se^ 
irily against his property. The right of the Conrt 
, learn judicially whether a person is or »s not ot 
isound mind is inferred from the n^t to his are 
id custody provided he is ins^e. Suiffi anitori^ 
rtt the person may unless otherwise ^‘teaed by 
atute, be ordinarUy exercised m jhease of resides 
ithin the local limits of the jurisdiction of the 
: may also be exercised over non-residents, if there 
statutory provision to that effect. 

One may have two places of tesidena, in one ^ 
hich he resides during one poruon of *® 
le other during the remammg portion , what iMy 
; said to be the place of pers^al 
le portion of the year thus becomes the Pl*®® 
gal^rcsidence during the remamder of the year and 
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vice versa. In such a case the term “reside ’’ may be 
applied to either place. 

Residence should be interpreted to import in such 
a case not intelUgent residence but bodily presence. 
65 Ind. Cas. 57=48 Cal. 577=25 C.W.N. 178 = 
A.I.R. 1921 Cal. 309. 

S. 39— Appealability— Letters Patent (Bom- 
bay), cl. 15. 

An order refusing to declare a person as a lunatic 
on an application imder S. 39> Lunacy Art> is not 
a judgment within the meaning of cl. 15 of the Letters 
Patent (Bom.) and is not appealable. 35 Bom.L.R. 
38^A.I.R. 1933 Bom. 112=57 B. 37i=i44 Ind. 
Cas. 100. 


S. 61 — Applicability — Cases outside Pre- 
sidency Towns. 

S. 61 of the Lunacy Act and the rules framed tlierc- 
under arc applicable only to cases in Presidency 'l owns 
and in the absence of rule applicable to cases outside 
the Presidency Towns those rules may be made appli- 
cable to such cases also. 22 C.W.N. 547=27 C.L.J. 
205=43 Ind. Cas. 511. 

S. 62— Court’s duty. 

Factum of lunacy being contested. Court sliould 
not base its conclusion on personal observation alone 
but follow the procedure in S. 62. 96 Ind. Cas. 

333=8 L.L.J. 391=27 P.L.R. 649=A.I.R. 1926 
Lah. 536. 


S. 40— Procedure. 

If the Judge considers ^at the <ase calls for an 
order directing an inquisition, then it is his obvious 
duty to record an order directing an inquisition and he 
may then proceed under Ss. 40, 41 and 42 of the Indian 
Lunacy Act. A.I.R. 1934 Nag. 27=30 N.L R. 224 
'=148 Ind. Cas. 462. 

S. 40— Notice— Notice must be issued after 

an order for inquisition is made — No general 
notice is to be issued. 

The notice contemplated by S. 40 is a notice to 
be drawn up after there has been an order directing 
an inquisition. It is notice of such order and of the 
time and place at whidi the inquisition is to be held. 
It is not a notice of the petition. There is nothing 
in the Lvinacy Act about general notices. 103 Ind. 
Cas. 725=54 Cal. 836=31 C.W.N. 838=46 C.L.J. 
I97=A.I.R. 1927 Cal. 636. 


S. 42 — Scope. 

Section 42 in terms refers only to the attendant 
and examination of the lunatic in Court but the principle 
contained in S. 42 would apply equally to her atwnd- 
ance and examination before a doctor. 7 O.W.N. 
483=A.I.R. 1930 Oudh 301. 


S. 47 — Guardian without authority — Posi- 
tion. 

If a major comes under disability by reason of in- 
sanity, anybody, even if it is his wife, who docs any 
acts on his behalf without being clothed with authority 
conferred by the Lunacy Act docs not do such acts as 
the lawful guardian of the person under disability and 
is almost in the position of an intermeddlcr. 38 L.W. 
32i=(i933) M.W.N. 365 =A.I.R. 1933 Mad. 686=65 
M.L.J. 355’"56 M. 964=146 Ind. Cas. 49. 


•8. 47*^uiiatlc— ] 
wlthoat permlMlon 



by manager 


Where the certified guardian of a lunatic sells th< 
property of the lunatic without the pemiUsion of th( 
Court, the sale is not binding on the shares of the soni 
of the lunstlc. 3 O.L.J. 173 -34 Ind. Css. 422. 


56-— District Jadg«*a order 
to lsiaatic*a guardhui blndhic 
Acqnidtioo Jndga. 



i5S 


Land Aoouisitioo Judge with whom a sum o 

a lunatl 


and Aoqu ^ 

moocy la deposited to a lunctkfs credit, cannot refiis 
oomfMlancB widi an order of a District Judge in hi 
hinasqr furUdictioa, directing payment a the mone 
to the lunatic’s natural guardian, the order being L 
accordance with S. 56 of the above Act. 20 C.wN 
07 S — 37 Ind. Cas. 110. 


Ss. 62 and 38 — Inquisition — When Court is 

to order. 

An inquisition under S. 62 or S. 38 of the Lunacy 
Act into the state of hcalUi, the state of mind Uic 
state of property and general capacity of a perbun 
is a thing which affects the person so prejudicially 
that it ought not to be taken except upon a careful 
consideration of evidence. 80 Ind. Cas, 798 = 
5iCal.48o=28C.W.N. 5I3=A.I,R. 192400!. 658. 


Ss. 62 to 83 — Applicability — Course to be 

followed by Court on death of lunatic. 

When the lunatic dies the limacy jurisdiction 
comes to an end and the Court must pass some order 
about the property in the hands of the manager. If 
the title to the property be in dispute the Court may 
either decide the issue or ask the manager to file an 
interpleader suit. But whichever course is followed, 
the order of the Court will be referable to the jurisdic- 
tion exercised over the property of the lunatic under 
Ch. V of the Lxmacy Act and the order must be deem- 
ed to be an order under that chapter and according 
to S- 83 an appeal would lie from such an order. I.L R. 
(1948) Nag. 465 = 1948 N.L.J. 267=A.IR. 1949 
Nag. 108. 


S. 62— Jurisdiction — Application for direc- 
ting judicial inquisition — Permanent residence 
of lunatic within the Jurisdiction of a District 
Court— Removal of lunatic out of Jurisdiction 
of that District Court— That District Court does 
not cease to have Jurisdiction. 


In view of the interpretation of die word “resid- 
ing ’’ occurring in S. 62 of the Act placed upon it by 
a number of decisions it follows that an alleged lunatic 
hw his permanent residence where his parental home 
exists and where his family permanently resides, and 
the Disiria Court having jurisdiction over that place 
can entertain an application for directing judicial 
inquisition under S. 62 of the Lunacy Act. The 
removal of the lunatic whether by legal means of 
otherwise to the Mysore State and the residence or 
the alleged lunatic there might constitute temporary 
residence, but that would not put an end to the legal 
residence which the alleged lunatic already possessed 
and the District Court concerned would not cease to 
have iurisdiaion over the matter. I.L.R. (1950) 
Mad. 26 o=A.I.R. 1950 371-5; Cr. L.J 898- 

62 L.W. 476-1949 M.W.N. 453-(i949) 2 M.L.J. 
114 - 


S . 6a— Juriadlcdon— * Residence * of lunBtlc. 

An alleged lunatic ordinarily resided within the 
District Court of Nadia where he had his house and 
fhmily. In *937* however, he was for some time 
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living temporarily in Calcutta for the purpose of his 
treatment and during that time, the Chief Presidency 
Magistrate of Calaiita had passed an order directing 
the authorities of the mental hospital to receive the 
alleged lunatic. In 1928 an application was made 
to the District Court, Madia, for an inquisition under 
the Lunacy Act : 

Held, that it could not be said that at the date of 
tl'.e application the alleged lunatic was subject to the 
jurisdiction of tlic Higlt Court of Calcutta so as to 
take away the jurisdiction of die District Court to 
make an order for inquisition. A.I R. 1931 Cal. 
711 = 35 CAV.N. 543 = 134 Ind. Cas. 1135. 

S. 62 — Powers of District Court. 

District Court, witjiin whose jurisdictii'U lunatic 
is a permanent resident, has jurisdiction to direct inqui- 
sition under S. 62, notwithstanding tliai he temporarily 
rciides in mental hospital outside that district. A.I.K. 
1929 Cal. 512. 


•S. 62— Medical Certificate. 


Applicants in cases under S, 62 should come to Court 
fortified with a valid medical certificate of insanity. 
42 All. 504, Foil. 96 Ind. Cas. 778=49 All. 3=24 
A.L.J. 9 o 6=A.I.R. 1927 All. 225. 

S. 62 — Procedure — Inquisition — ^Ordering of 

by Court — Evidence at inquisition — Nature of 
Orders after inquisition. 

The first thing which has to be done upon an appli- 
cation for directing an inquisition under R. 62 is tliat 
the Jud"e citlier with notice to the lunatic or without 
notice should carefully consider whether the case 
is one which calls for an order directing an inquisi- 
tion If he considers tliat it calls for an order direct- 
ing an inquisition then it is his obvious duty to record 
an order directing an inquisition. When he has 
once done that, he is then, by the combined operation 
of S. 62 with Ss. 40> 41 and 42 of the Act, to take 
.certain steps with regard to notice. 

It is onlv a preliminary investigation which is re- 
uuired to justify an order diiccling an inquisition. 
Then, .in order having been duly made an 

inquisition, the date having arrived ^nd proper jotiws 
Invintr been given, tlic inquisition itscll proccens. 
Without an order directing an inquisition the inquisi- 
tion itself is without jurisdiction. 

The evidence taken at the inquisition is evidence 
to bc civen by people in the ordinary way commg as 
wimesles befL? the Court. When that 

r”AS wVAll: “-At” s,"™. 

636. 

S 62-Procedure-Luiiatic served with notice 

Subsequent proceedings may be ex parte. 

Once service has been effected on 

-TEsSir 

Act merely on the R 1926 

alleged lunatic. 95 1"^- ^as. 956=A.I.R. 192® 

£ind 223. 


S. 62 — Lunacy — Inquisition for ascert^ning 

— Procedure — Preliminaries. 

An inquisition under S. 62 of the Lunacy Act once 
started must be prosecuted to the very end. Before 
such an inquisition is ordered or started, there ought 
to be a careful and thorough preliminary enquiry and 
the Judge ought to satisfy himself that there is a real 
ground for an inquisition. An application for an 
inquisition should ordinarily be supported by affidavit 
or by examination on oath of the applicant and by a 
medical certificate of some doctor as to the condition 
of the alleged lunatic. It would also be desirable in 
many cases'tliat the Judge should seek some personal 
interview with the ahaged lunatic with a view to satisfy 
Jiimself that tlicrc is a real ground for supposing the 
existence of an abnormal mental condition which 
might bring the person within tlie Lunacy Act. 42 
All. 504 = 18 A.L.J. 577=58 Ind. Cas. 617. 

— S. 63 — Order on application uiider—Lcave to 
appeal to Federal Court — If can be granted. See 
C.l’. CODE (5 OF' 1908), SS. 1C9 AND no. 1949 
A.L.J. 563«A I.R. 1950 A. 242. 


Ss. 63 and 80—“ Curator ”, meaning of. 

From S. 63, Lunacy Act, tlie meaning of “ curator ’ 
seems to b'e the public curator appointed under the 
Succession (Property Protection) Act, i84i- 

A person not so appointed can be removed under 
S. 80. 

Non-submission of accounts accompanied by im- 
moral life can raise a reasonable suspicion that the 
euardian might be misappropriating the income from 
die property and is sufficient justification for removal 
of such a guardian. A.I.R. 1933 626—146 

Ind. Cas. 553- 

C 62— Power to appoint manager— Person 

held of lisound mind and Civil Co^had ,uns- 
diction to appoint manager of bis property. 

A person who owned a considerable property volun- 
ta.ily remained silent for 26 years and did not speak 
with anybody. He could not answer even sirnplc 
nuestions without considerable delay. He was 
person who Qould be easily imposed 
to sign almost any document produced before him 

by a person in whom he had confidence. 

Held, that this showed that he was 

I,L:R. (1939) AU. 510=1939 A.W.R. 203-182 Ind. 
Cas. 431. 

S. 65— Burden of proof. 

Case of senile dementia in an old 

subsequent to that date were gw 73=50 

assert them to be A.I.R. 194® l^iaa. 74 3 
L.W.668=Ci939) M.W.N. 1023. 

S. 65 (2)— Mental unsoundness— Test. 

to be of unsound mmd ^d m«p^ie on 
mine judicially whether the person aUeged to b 
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capable of managiug himself or his aflairs, is really a 
“ lunatic” in this sense. 

The exoression ‘‘mental unsoundness” has not 

SnSto bc'conCd\vk as analogous 

to a mere mental weateess or lack of imclligcnct . 

Per Daval, J.—A person of a weak mind is not 

necessarily a person of unsound mind. 

; ^Sn is incapable of managing his affairs he ^^ot 
be said to be a person of unsound mmd. Unsound 
ness of mind by*^ itself should be sonicthmg different 
from a mere incapacity to manage one s an .ns. 

A person with an undeveloped mind or " ‘‘''f 
mind ora feebleminded person not necessarily 

a person of unsound mind. i949 A.L.J. 

1949 A, 449 — 1949 A.W.R. 277. 

S, 65— Person of unsound mind— Unsound- 

ness of mind— What constitutes. 

A person whose mental condition has 
by the stroke of paralysis from winch he s^rc<J and 
both owing to this and owing to his h‘^ J 

has been seriously affected and he is unable 
his relationsj but he is able to answer quo t . ,.j 

regard to his estate with a certain amount of inwlh 
gence, and also questions with regard to . 
cannot be said to be of unsound rnind an P 

of managing himself and his affans. 9 
878.=30 C.W.N. i 80=A.I R. 1926 Cal. I55- 

S. 65 (2)— Power to correct a wrong finding. 

The High Court has power to interfere to correct 

a wrong finding under i>. 65 (2)» lunacy A _ j j. 
1934 Nag. 27=6 RN. 182-30 N.L.R. -24-146 

Ind. Cas. 462. 

S. 65— Evidence Act. (i of S- 

dicatlon as lunatic— Order is buidiog on par 
ties though Judgment in rem. 

Altliough an order in lunacy is 
which is conclusive against iJie world a 

judgments enumerated in S. 4*> ^''‘^!:[l';^hcreio*and 
«tm rclcvcnt and binding upon the pames 

those who claim under them )ust 

judonentofa Civil Court. 0933) M.^N. 5t4-3« 

L. W. 135=65 M.L. 279=A.IR. i933 Mad. 624 50 

M. 904B147 Ind. Cas. 479- 

S, 67 — Appointment of interim receiver— 

Inherent power of Courts 

Although there is no express provision ^ 

Act authorising the Court to make ^ny *ntcrim oid^^ 

for the custody or the the 

- . ^ »ft he a lunaiiCj uic 


the Supreme Court to do so. I.L K, ()947) 2 Cal. 
i63 = 5i C.W.N. 665-A.I.K. i 949 CuI. 166=82 
C.L.J. 210. 

S. 67-Powers of Judge-Judge cannot dele- 


gate his function to arbitrator. 

In an enquiry as to the insanity of any person no Judge 
has any right, or any jurisdiction, to delegate his func- 
ion ^ra® third person except person appomted to 
assist or advise a Judge. But such a person is no more 
than a witness and the Judge 

function in his own p-rson. 62 Ind. Cas. 430 43 
All. 459 = 19 A.L.J. 334=A. I R. 1931 All. 160. 

c Ag Manager of estate cannot be appomted 

until Court of Wards have elected not to exer- 
cise jurisdiction. 

The Court of Wards must be given an 9PP° 
of assuming charge of the estate of the lunatic if they so 
desffo T?llSie Court of Wards has not e cctcd to 
cxeJcisc jurisdiction, the Court arc Precluded from 
apDo^ting his brother manager of the estate of the 
Sic. A.I-R. 1944 Sind. 72=211 Ind. Cas. 487. 

S 68— Right of guardian to apply for custody. 

MS. 

^^.077*= luS “"o appoi„;ed2. 

Cas. 94. 

q 7 i-Appointment of ““»8er-H^du 
b??ommg 

appointed as to his share -Hmdu law. 

,f a member of » sho7 that 

Mitakshara ^e a lunat , Courts have 

lus property manager of the lunatic’s share 

power to appoint ^ doubt a strong 

6^=.?-n':Lj. 44-A.I.R. .9» 

mount consideration. 


ouni - I 

Where an mind 

certain persons arc independent judgment 

the Judge sho^l^Xn. exaiiiniSg 5ic parties it may 
upon the point. After ^ thinks that no pnma 

reject the disclosed. Or it may after 

fade case for enquiry i* o narfies or as a result 

examining the PJf^f/^f/Jv°c^?^wi5h [he alleged I^atic 
of its P®”®5®L-ion that there are grounds for 
come to the Sndilion is such as to bring 

^uooosios nicnta - that case it must 

It must record a >udiciai nnau^s^^ 1 

in S. 65 (a) on the ‘LpS at as a result of the 

these tadinp of the Court to proMcd 

inquisition mat jhcjuri j determining these 

further with ^^^'un7*SisideraSon is the benefit 
questions the parjmo^t ^ ^ ^ 

I J^clr“ 7i-1* 98-A.I.R- .930 Lab. 

289. 


Act u not exhaustive ana aocsnoi^v-..-, lunacy 

power of a Court to do so. 

^ing civil proceedings in a Court ^ powers 

S. 141, Civil Pfoerdure Code, ®PP^Q -o amfo. 40 
for nuking interlocutory “'ders uniicr O. 
muitaecesttriW become avaiUblc to tnc ywii 

th. inlKlcnt power, of the Court. 

in pending lunacy proceedings, Successor of 

to the poiere of the High Oiurt as the successor o 


10 P.Y.D.— 79 
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Ss. 71 and 72— Guardianship — Wife as first 

guardian. 

Even under S. 72, heir of lunatic may be his guardian. 
Courts should consider well, before appointing an 
heir as guardian, who is entitled immediately to inherit 
the lunatic after his death. Even in India wife has the 
first claim to the guardianship of a lunatic. 15 A.L.T 
10=36 Ind. Cas. 983=39 All. 158. 

— S. 7i— Lunatic’s estate — Test. 

The beneficial interest of the lunatic in joint pro- 
perty belonging to him along with other owners, e.g., 
brothers and sisters of his, cannot be wholly excluded 
m deciding what the estate of the lunatic is. 33 Ind 
Cas. 106 (Mad.) 


S. 75— Committee of estate, powers of. 


— — S. 72 — Applicability. 

The provisions of S. 72 imposing a restriction 
to the appointment of legal heir of a lunatic to be a 
guardian of his person cannot be attended to in a case 
where near relations only can be appointed guardians 
of the person of the lunaiic. 85 Ind. Cas. 276=A.I.R. 
1925 Oudh 642. 

; S. 72— Guardianship— Legal heir of lunatic, 

if preferred to non«heir, as guardian. 

Section 72, Lunacy Act, operates as a kind of warn- 
ing that particular care should be e.xercised by the 
Court, where a person is entitled to inherit part of 
tlic property of a lunatic and would, therefore, benefit 
by his death, to sec that the appointment of such 
person as the guardian of the lunatic is a beneficial 
one. A legal jicir having a greater interest if the 
lunatic dies, should not be appointed guardian of the 
person of the minor in preference to another who 
is a non-heir. A.I.R. 1934 Rang. 164=152 Ind. Cas. 
512. 

— Ss, 75 and 69 — Arrears of rent, accruing 
subsequent to lunatic’s death — Guardian cannot 
sue. 

The guardian of a lunatic’s property appointed 
under S. 67, Lunacy Act is not competent to maintain 
a suit after the lunatic’s death for the recovery of 
arrears of rent which accrued subsequent to his death 
and hence the Court has rto jurisdiction to sanction 
the institution of proceedings by the guardian to recover 
such amount. The right of action would vest in the 
heir entitled to take the property after the death of 
the lunatic. (1943) i M.L.J. 22 (2)=1943 M.W.N. 
35=56 L.W. i 29=A.I.R. 1943 Mad. 265=207 Ind. 
Cas. 112. 


Tl^ committee of the estate of a lunatic applied to 
the ^urt for sanctioning cenain expenses incurred 
by them without obtaining the Coun’s previous sanc- 
tion. The bona fides of the applicants who were 
managers without remuneration was not disputed 
nor was it seriously contended that the amount 
spent was excessive or unreasonable ; 

Held, that the Court will act on the principles that 
the first care is the comfort of the lunatic who should 
have everything that his or her circumstances will 
allow and the next care is the household of the lunatic 
and the final principle is that the Court Should not 
refuse to do on behalf of the lunatic what the lunatic 
himself would probably have done. The Court 
could, acting on this principle, sanction allowances 
paid by the committee to persons other than the lunatic, 
where such person is the next heir or successor to the 
lunatic’s estate, and collaterals if they are the next of 
kin, or if not, if the lunatic if of sound mind would 
have made such an allowance for which of course 
there must be some evidence. 

Held, also, that the Court had a discretion to sanc- 
tion an expenditure which had been made without 
the previous sanaion of the Court having been obtained 
although such discretion ought only to be exercised 
where the reasons arc very strong, because Courts 
in such matters as this ought to have a diseextion to 
do thereafter that which they are empowered to allow 
on applications made in the first instance. (1937) 1 
ML.J. 287=45 L.W. 326=A.I.R. 1937 Mad. 370= 
I.L.R. (1937) Mad. 571=171 Ind. Cas. 678. 

S. 75 — ^Mortgage by guardian of lunatic — Suit 

— Prayer for personal decree if sale-proceeds be found 
insufficient — ^Preliminary decree passed accordingly : 

Held, that the defendant, not having filed an appeal 
against the decree it became final and the defendant 
was precluded from disputing the correctness of the 
preliminary decree. 10 O.W.N. 653=A.I.R. 1933 Oudh 
352=9 Luck. 51 = 144 Ind. Cas. 93i (F.B )• 

Ss. 77 and 83 — Order that accounts were 

passed — ^Appealability. 

An order passed imder S. 77 simply to the effect 
that the accounts wetc passed implies that the objections 
to the accounts were rejected. This being an order 
passed imder a section which falls within Chap. V, 
Lunacy Act, an appeal lies to the High Court under 
S. 83. A.I.R. 1936 Rang. 51 = 161 Ind. Cas. 591 (2). 

S. 77 — Inquiry under — Necessity of. 

Where accounts arc filed by the manager of a lunatic’s 


Ss. 74 and 67— Order by Judge sanctioning . wnerc accounts are niea pyiiic uum-ger ui 4 luiwucs 

.•ornvi.r cstatc and their accuracy is impugned under S. 77> 
Lunacy Act, some kind of an inquiry must be held 
under S. 77 and some record must be made of the 
inquiry and in passing orders reasons must be shown 
as the order passed is an appealable order and the 
Appellate Court must be placed in a position of 
knowing what has moved the mind of the Judge in 
coming to the conclusion to which he came. A.I.R. 
1936 Rang. 51 =161 Iiid. Cas. 591 (2). 


suit by Receiver of lunatic’s estate to retwver 
arrears of rent is administrative and not judi' 
cial. 

An order by a Judge sanctioning the institution 
of proceedings by the Receiver of the lunatic’s estate 
to recover arrears of rent is an order by the Judge 
under the Act in the exercise of his administrative 
duties in superintending the estate of the lunatic and 
is not a judicial order against which it is necessary to 
move in appeal or revision in order to challenge its 
validity. A.I.R. 1943 Mad. 265=(i943) 1 M.L.J. 
22 (2)=i943 MW.N. ‘35=56 L.W. 129=207 Ind. 
Cas. 112. 


•Ss. 75 and 67— Receiver. 


Quaere. — Whether the Receiver of the lunatic’s estate 
appointed under S. 67, Lunacy Act has power to realise 
assets outstanding at the time of the lunatic’s death. 
A.I.R. 1943 Mad. 265 =(i 943) 1 M.L.J. 22 (2)= 
1943 M.W.N. 35=56 L.W. 129=207 Ind. Cas. 112. 


S. 79 — Suit under — ^Limitation — If Art. 89 or 

120 of the Limitation Act applies. 

See LIMITATION ACT (IX OF 1908) ARTS. 
89 AND 120. 23 Lude. 65=A.I.R. 1949 Oudh 51. 

— _S. 79— >Suit under — Maintainablity after 
death of lunatic and removal of manager from 
office. 

It cannot be said that S. 79 of the Lunaqr Act doM 
not apply to the case of a lunatic who is dead. A suit 
can be brou^t against the manager even after he is 
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removed from hU office 23 ^u^k. 65 = J947 A.W.K. 
(C.C.) 273=1947 O A. (C.C.) 273-1947 
530=A.I.R. 1949 Oudh 51. 

4 

S. 79— Leave to sue. 

Under S 79 leave of the Court appointing the manager 
has m be obtained before any suit for accounts can 
be filed. But to sue surety, no such sanction is ncccs 

sary. . 

When there arc a large number of items of expendi- 
ture whiJh are questioned and where there may 
be necessity for enquiring into the amount of profits 
like?y to have been realised from the estate, sanction 
to file a suit against the manager or his legal represen- 
tative as the case may be should be given. (i944) 

2 M L.J. 377=A.I.R. 1945 Wad. 89. 

S. 80—“ Curator”. 

From S. 63 Lunacy Act, the meaning of ” curator ” 
seems to be the public curator appointed under 
Succession (Property Protection) Act, 1841. A per- 
son not so appointed can be removed under o. so. 
A.I.R. 1933 Lah. 626*146 Ind. Cas. 553- 

S. 80— Sale of Lunatic’s property. 

Where a manager of the lunatic’s estate has been 
appointed and has not been removed under b.. 80 
of the Act, the District Court has no power W /I'cn- 
naic any portion of the lunatic’s property. 1 .is. 
1919=52 Ind. Cas. 609. 

S. 81— Mode of recovery of fine— Court- 

Fees Act, 1870, Sch. n. Art. 2. 

Although the fine imposed on ilic guardian of a 
lunatic under S. 81, Lunacy Act, for 
conduct can be recovered as if ^ ^ 1 -i._ 

a decree of the Court, yet it is doubtful ^ 

order imposing the fine can be sai^d to have i 
of a decree within the meaning of Art. 2, ben. , 
the Court Fees Act. 36 P-LR. I79“A.I.R. 1934 
Lah. 833 = 150 Ind. Cas. 664. 

S. 82— Declaration of soundness— Judge must 

make an order for such declaration wthout 
regard to other proceedings pendmg m nis t^urv. 

An application was made m /he District Judge al- 
Icging that the unsoundness of mind ^f ^ ^ht^ther 
had ceased and praying that enquiry 
he is still of unsound mind and incapable of managmg 
himself and his affairs, and that on the matcnal plaad 
before the District Judge there was very good reason 
to believe that the unsoundness of the lunatic liad 
ceased. 

Held, it was the duty of the judge to have Proceeded 
with the application without regard t®, P'® 
enquiry on the matter in other PC g 

in the Court. It would be most unfair .«®P J"' 
lunatic’s property under management or his p« 
under guardianship if it could be <80* 

was no longer of unsound mind. 88 Ind. Cas. 5 
26 P.LR. 593 “A.I.R. 1925 Lah. 533- 

1 S. 82— Functions of Dlstrictjudge— Relative 

ot poaitlon of— Amicua curiae. 

The District Judge under A« is P«n}ily 
and partly administrative authority Jlw m^uiiy 

into the tute of a mind of » Iverson 

satisfy hU own mind, the relatives tojvhom Mtias 

are imied, being merely amicus aaw ^ .j 

to the proceedUngi. 'ftcy are J* Jo 

but have no to be heard. 3 O.L.J. 39® *9 
O.C. 353^36 Ind. Cm. 705 . 


-S. 83 — Appealable orders under. 


Under S. 83 of the Lunacy Act an appeal li« 
an order made under Ch. V of the Act. b. 3 ^ 

iot enumerate the orders which alone are appca ab c 

but makes all orders passed under Ch. 

to the High Court. I.L.R. (1948) Nag. 465-A.I R- 
1949 Nag. 108=194^ NX J. 267. 


.g gj — ^Appealable orders under. 


An order passed under S. 77, Lunacy Act, ^mply 
fo rhe effect that the accounts were passed unplj^^ 
Lflhe objections to the accounts were rejected An 

l^cal lies’againsi such order under S. 83. A.I.R- 

1936 Rang. 51=161 Ind. Cas; 591 (2) 

-S. 83 —Appealable orders under. 


M. 252 = 153 ind. Cas. 94. 

-S. 83— Who can appeal. 


S dca,. 

7 ^' Sr";"f=54'o.;836=Vf C.W.N. 838=46 
C.L.J. 197=A.I.R. 1927 Cal. 636. 

S, 88— Order for payment of costs by Addi- 
tional* District magistrate. 

The authority making a ‘/®®®P;>"H^'^"coun 0? 

(1,38) 40 P.1..R. 496. 

s s 8 8 —Maintenance • 

« 1 . o tr —Hindu Father- indaw is 

3“ lom. L R. 606-A.I.R. 1930 Bom. 319. 

liable Mund to maintain the lunatic 

the seejiom ^ not m^m 

■iS'“h'f.*gafdr’¥h”^ 

d Wo expro^io” moans .0 maintain ” 
ta/no rWon to Bte soutcc of property. 

Rule .8 (ii). WK: 

""5“?.’i’or.WaTBU” u’Rn^-A.I.R. t,., 

B®m.9t- ^ . 

S 9* PualBh 
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LUNACY (DISTRICT COURTS) ACT 

(35 OF 1858). 

Preamble — Object of. 

The preamble of the Lunacy (District Courts) Act 
1858 states that it is expedient to make better provi- 
sion for the case of the estates of lunatics “not subject 
to the jurisdiaion of the Supreme Court of Judica- 
ture,” 35 C.W.N. 1045=58 C. 9I9=A.I.R. 1932 
Cal. 91 = 133 Ind. Cas. 188. 

——Object of the Act 

The law does not contemplate that a “ person ” 
alleged to be a lunatic should be exposed to the pub- 
licity and harassment of a trial unless there is some 
loundacion for apprehension that he is incapable to 
manage his affairs 8 A.L.J. 179=9 Ind, Cas. 207. 

— — ^Applicability — Joint family. 

Act. XXXV of 1858 has no application to a Hindu 
co-parcener who has no separate property. 23 
M.L.J. 706 = 12 M.L.T. 585 =(i 9I3) M.W.N. 79= 
17 Ind. Cas. 473. 

— —Scope and application of — Lunatic a member 
of joint Hindu family governed by Mitakshara — 
Interference of Court limited to cases of waste, 
neglect or ill use. 

Luncy Act is applicable in the case of a lunatic pos- 
sessing no assigned' separate share from the joint 
family property but has a right to it under the Mitaksh- 
ara Law.Civil Courts should interfere when the manager 
is wasting, neglecting, or ill-using the property. 12 
O.C. 209=3 Ind. Cas. 660. 

Jurisdiction of District Court to require a 

^ardian to obtain its permission before get- 
ting a lunatic married. 

The District Court has jurisdiction to make an order 
requiring the guardian appointed by it for a lunatic 
to obtain its permission before marrying the lunatic. 
(1908) 32 M. 253=3 Ind. Cas. 388. 

— — S. 3 (5)— Lunatic— Definition. 

A man is nut a lunatic simply because he had delu- 
sions on one or two points and is incapable of 
managing his own affairs. Hxaniination by the Court 
and by a Civil Surgeon combined with the evidence 
of a doctor treating him is sufficient for the purpose 
of determination. Examination by the pleader is 
not necessary. 8 A.L.J. 179=9 Ind. Cas. 207. 

— S. 7— Scope of— Enquiry into lunacy. 

The Luna(^ Act contemplates the question of 
lunacy or sanity at the time of tlie enquiry. There 
is no provision in it that the enquiry shall extend to 
the ascertainment of the period at which the alleged 
lunatic first became of unsound mind. 19 C.W.N. 
45=27 Ind. Cas. 459. 

— S. 9— Power of manager appointed under. 

Manager appointed xmder S. 9 cannot interfere 
with personal law of lunatic member of joint Hindu 
family. A.I.R. 1942 All. 267=(i942) A.L.J. 197= 
1943 A.W.R. (H.C.). 305=I.L.R. (1942) All. 518 = 
202 Ind. Cas. 227. 

— S. 9— Scope. 

(Quaere) — ^Whether a manager can be appointed in 
respect of the lunatic’s interest in the co-parcenary 
property. A.I.R. 1942 All. 267=(i942) A.L.J. 197= 
I.L.R. (1942) All. 518 =1943 A.W.R. (H.C.) 305 = 

202 lad. Cas. 227. 


S. 9 — Limatic’s estate — ^Appointment of 

manager — Court of Wards— Superintendence of 
an estate of lunatic — Guardian of property. 

A person witli landed estate, was declared by 
the District Judge as of unsound mind. 

Held, it was not necessary for the Judge under 
the provisions of the Lunatic Act to inquiry from the 
Court of Wards whether it would assume the manage- 
ment of estate before appointing a manager. An 
appointment of manager of the lunatic’s property 
is valid, until the Court of Wards avails itself of assum- 
ing the management of the estate, i All. 476, Foil. 
15 Ind. Cas. 265 (Oudh.) 

Ss. 9 aDd20 — Lunatic— Appointment of mana- 
ger — Estate subject to jurisdiction of Court 
of Wards— Jurisdiction of Civil Court. 

A Civil Court has no power to appoint a manager 
of the estate of lunatic when the Court of Wards 
has jurisdiction to assume superintendence of the 
lunatic’s property. After making an order adjudging 
a person to be of unsound mind, the Civil Court is 
functus Officio in cases in which the Court of Wards 
has jurisdiaion. It is only in cases where the Court 
of Wards has no jurisdiaion, or it does not elea to 
exercise that jurisdiaion, that the Civil Court can order 
appointment of a manager. 6 S.L.R. 65=16 Ind. 
Cas. 678. 

S. 12 — Natural guardian appointed guar- 
dian imder the Act — Power to mortgage without 
leave of Court. 

A natural guardian appointed guardian tinder S. 12 
of the Ltmacy Aa cannot mortgage the estate of the 
lunatic without leave of Court, even though it be for 
the lunatic’s benefit. (1913) M.W.N. 969=14 M.L.T. 
489=21 Ind. Cas. 879. 

S. 14 — Adjudication of lunacy — Right of 

manager to sue — Civil Procedure Code, O. 32i 

R. 15. 

Where a manager is appointed to manage the pro- 
perty of the adjudged lunatic and the estate has vested 
in him, the right to sue on behalf of the lunatic subsists 
in the manager, until the adjudication of lunacy is 
cancelled or the managersliip is determined by the 
death of the lunatic, ^^ere there is no appointment 
by the Court, the guardianship of the lunatic will 
cease on the lunatic ceasing to be of unsound mind. 

16 Ind. Cas. 885 (Oudh). 

— S. 14 — Lease granted for more than 5 
by guardian of lunatic — No permission of Court- 
Voidable. 

A lease granted by a guardian of a lunatic for more 
than 5 years without the Court’s permission under 

S. 14 of the Aa is voidable only and not void. 16 
C.W.N. 762 = 14 Ind. Cas. 218. 

S. Z4 — Powers of manager— Lease for un- 
certain period. 

Ordinary cultivating lease for an uncertain period 
is not a lease for any period exceeding 5 years, hence 
a manager of a lunatic’s estate can grant suqp a lease 
without the permission of the Civil Court. 6 Ind. 
Cas, 158 (Cal.). 

— — S. 14 — Sale by manager without order of 
Court — ^Void, 

A sale of a lunatic’s property«by the manner without 
the order or knowledge of the Court is void and could 
not be ratified, i Lah. 109=96 P.L.R. 1920=55 
' Ind. Cas. 865. 



2506 


2505 


LUNACY (DISTRICT COURTS) ACT (1858). S. 22 


- — S. 2a— Appeal. 

An order appointing a guardian of the property 
of a lunatic is appealable. 28 P.L.R. 1911 — 13* 
P.W.R. 1911=9 Ind- 548. 

S. 22— Lunatic— Appointment of guardian— 

Evidence. 

A person should not be adjudged as of unsound 
mind unless he is clearly proved to be unsound. In 
such cases he should be placed under medical obser- 
vation of a qualified practitioner and his statement 
should be recorded by the Court itself. No proper 
inquiry was made in this case and he was declared 
lunatic on insufiicient grotmds. 96 P.L.R. 1916= 
178 P.W.R. 1916=36 Ind. Cas. 219. 

— S, 65 — Inquisition proceedings — Petitioner 
whether entitled to have inquiry conducted 
so long as he has witnesses— Discretion of 
Court. 

A Judge has got discretion under this Act to stop 
proceedings in -an inquisition for proper grounds ; 
a petitioner is not entitled to have the inquiry conduc- 
ted so long as he is able to tender wimesses for exa- 
mination. 3 L.W. 402=33 Ind. Cas. 857. 


S. ^5 (2)— Declared lunatic— Presumption. 

Where a person has been found to be a iimatic 
under the Aetj the presumption is that he continues 
to be of unsound mind tintil the contrary is show-n. 
3 L.W. 290=19 M.L.T. 243=33 Ind. Cas. 578. 


S. 71— Adoption by lunatic— Vali<Uty. 

A lunatic can adopt during the continuance of 
an order appointing a manager to the propernes 01 
a lunatic under the Act. 3 L.W.' 290=19 M.L.T. 
243=33. Ind. Cas. 578. 


— — S. 71 (i)— Declaration of lunacy and appoint- 
ment of manager— Tarwad property. 

No application can lie for declaration of the lunacy 
of Karnavan and for ^e appointment of a manager 
with respect to his separate property. 23 *« L.J. 
706=12 M.L.T. 585 =(i9I3) M.W.N. 79 =i 7 Ind. 

Cas. 473. 


St. 74 and 75— Duty of guardian— Marriage 

of lunatic— Permission of Courts. 

The guardian of a lunatic is under the complete 
control of the Court which appointed him. He must 
obtain the permission of the Court before arr^ging 
for the marriage of the lunatic, thou^ the C^urt 
will not ordinarily interfere with his choice. 32 Mad. 
253=3 Ind. Cas. 388. 

- 4 :UNACY (SUPREME COURTS ACT) ACT (34 
OF 1858)— Scope. 

The IrfUnacy (Supreme Courts) Act, 1858 gives power 
to those Courts to direct an inquiry as to “ ^y omswi 
iubicct to the jurisdiction of the Court. 35 
1045-58 C. 919-A.LR. 1932 Cal. 9 J -*33 
Cat. 188. 


Ind. 


LUNATIC. 


SMohoCi) CIVIL PROCEDURE CODE, O. 32. 
(2) CONTRACT ACT, S. 12. 

0 ) CRIMINAL PROCEDURE CODE, 
Ss. 464 TO 475 - 

(4) HINDU LAW— SUCCESSION. • 

(5) LETTERS PATENT (MADRAS), 

a. 17. 

(6) LIMITATION ACT, S. 6. 

(7) LUNACY ACT. 

(8) PENAL CODE, Ss. 84 and 85. 


Joint managers — Co-manager dying — Office 


of survivor terminates. 

Until the Legislature secs fit to introduce into the 
Lunacy Act a provision similar to S. 38, Guardians 
and Wards Act, under which on the death of one 
of the joint guardians the principle of survivorship 
is applied, the rule of English Law should be followed 
and, where there is no .provision for 
in the order of appointment of joint 
office of the survivor should terminate on the death 
of his co-manager. 38 C.WN. 1054=^ C.L.J. 
14=61 C. 986=A.I.R. 1935 Cal. 33 = 154 Cas. 


Mahomedan law— Lunatic— Guardian ‘de fac- 
to’— Sale of lunatic’s property by mother and 
wife for booofit of luoatic. 


The mother and wife of a lunatic Mahomedan, 
actuiE defacto as the guardians of the lunatic, sold 
certain property belonging to the lunatic m order 
to dis^arge debts due by him. 


Held, that the transaaion could not be impeached, 
although the mother was not, under the JvUhornedan 
law, the legal guardian of the lunatic. 34 C. 36-34 
C. 65 and 26 A. 22, foil. 1908 A.W.N. 220— 5 A.L.J. 

474=30A.462. 


LURKING HOUSE TRESPASS. 

See PENAL CODE, Ss. 454 . 456, 457, 459 AND 
460, 


MADHYA BHARAT CONSTITUTION 

ACT (I 94 «)- 

^Art. 9 — Order made by executive authority — 

Authentication of— Order by Chief Secretary — 
When illegal— Lapse of Regulations Ordinary- 
Subsequent order signed by Chief Secretary — 
Legality of. 

Vndcr Art. 9 of the covenant entered into by the 
rulers of the states of Gwalior, Indore and Awlwa 
(Madhya Bharat), which is the Constitution Act 
of the United State, the executive authority of the State 
is to be exercised by the Rajpiamukh alone, but he 
may exercise it himself or throu^ an officer subordi- 
nate to him. The responsibility Tor the action remains 
that of the Rajpramukh. Under S. 7 (3) of the 
Madhya Bharat Reg^dations of Government Ordi- 
nance, 1948, orders for detention, etc., have to be 
expressed to be taken in the name of the Rajpramukh. 
If an order purporting to be made under S. 3 (x) 
of the Maintenance of Public Order Ordinance is not 
made out in the name of the Rajpramukh, it cannot 
be deemed to be made by the ^vemment of the 
State. 1116 Rajpramukh is, so far as the exercise 
of executive authority is concerned, the Government 
of the United State of Madhya Bharaf. A subordi- 
nate officer, such as the Chief Secretary, can act for 
and in the name of the Rajpramukh only when he is 
authorised by rules made under the Regulations 
Ordinance, and the fact of such authorization has 
to be proved. 

When the Regulations Ordinance has lapsed by 
expiry of time under S. i (4) of that Ordinance, an 
order made by the Chief Secretary after sudi ejmJry 
and vdien the Ordinance it no longer in force, it is 
not a legal order, as that officer has no longer any 
authority to act for and in the name of the Rajpramt^, 

3 AI.Cr.D. 407— AI.R. 1950 M.B. 34 "* 5 i Cr.L.J. 

90a. 
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MADHYA BHARAT HIGH COURT 
OF JUDICATURE ACT (8 OF 1949). 

Ss. 25 and 2 (b; — S. 25 if retrospective in 
operation. 

There is no express in the Madhya Bharat High 
Court of Judicature Act which makes S. 25 of the Act 
retrospective so as to apjily to judgment, decrees, 
orders and sentences final at the dare of the coming 
into force of the Act and there is nothing-in the wor- 
ding of S. 2 {b) and S. 25 of the Act whii^ compels 
the Court to hold that they were intended to have 
such retrospective eflfcCT. A.I.R. 1950 M.B. 112 
(F.B.). 

“*~S. 25, Cl. (2)— Appeal from conviction under 
S. 385 of the Gwalior Penal Code. 

No appeal lies to the Full Bench from a conviction 
under S. 385 of the Gwalior Penal Code. 4 A I 
Cj.D 624-51 Cr. L. J. 1265-A.I.R. 1950 M.B. 
76=(F.B.). 

S. 32 (2) — Scope of. 

The wordings of S. 32 (2) of the Madhya Bharat 
High Court of Judicature Act (Samvat, 2005) limit 
the powers and jurisdiction of the High Court within 
the four corners of S. 435, Criminal Procedure Code 
and S. 115, Civil Procedure Code. It denies to the 
High Court jurisdiction to question any judgment 
of any inferior Court which is not otherwise subjea 
to appeal or revision. A.I.R. 1950 M.B. 28*4 A I 
Cr.D. 195=51 Cr.L.J. 813. 

MADHYA BHARAT HIGH COURT 
ORDINANCE (2 OF 1948). 

S. 24 — “ Suit ” — If includes execution pro- 
ceedings. 

The word “ suit ” in S. 24, Madhya Bharat High 
Court Ordinance, 1948, includes execution procee- 
dings, which are in continuation of a suit in which ^e 
decree is made. “ Appeals arising out of a suit ” 
therefore include appeals from orders in execution 
proceedings. A.I.R. 1950 M.B. 12 = 1949 Mar. L.R. 
130. 

MADHYA BHARAT INSTRUMENT 
OF ACCESSION. 

Art. 3 — Scope and effect of — ^Authority of Gover- 
nor-General to make Ordinance for Madhya Bharat 
State — Influx from West Pakistan Control Ordinance, 
1948 — Validity of, in Madhya Bharat. 

See INFLUX FROM WEST PAKISTAN ORDI- 
NANCE. 3 A.I.Cr.D. 4I3=A.I.R. 1950 M.B. 17. 


MADHYA BHARAT MAINTENANCE 
OF PUBLIC ORDER ACT (7 OF 1949). 

Ss. 2 and 3 — Duty of detaining authority 

— Order of detention when to be made. 

Whatthedetainingauthorityhastodo before making 
an order of detention under S. 3 (i) of the 
Madhya Bharat Act Vll of 1949, is ^at he should 
scrutinise the acts and the conduct of the person 
in question and judge, by applying his mind to the 
material placed before him whedier the acts and 
conduct, as brought to his notice would have any 
of the effects stated in the deflnition of a “ prejudicial 
act,” and if he comes to the conclusion that public 
safety or public order would thereby be endangered, 
he should proceed td make the order of detention. 
3 A.I.Cr.D. 556=A.I.R. 1950 M.B. 9. 


Ss. 3 and § — Duty of detaining authority 

— Furnishing of grounds and particulars — Mode 
of and time for — Delay in furnishing and changing 
of grounds — Inference. 

The grounds and particulars in respect of an order 
of deterition under S. 3 of the Maintenance of Public 
Order Act, must be supplied to the detenu within 
a reasonable time. They must not be vague, indefi- 
nite or incomplete, but must convey sufficient infor- 
mation to the detenu to enable him to make a represen- 
tation. Unwarranted delay in furnishing the grounds 
negatives bona fide on the pan of the detaining authority. 
The grounds and additional particulars have to be 
furnished not in instalments, but at one time soon 
after the order is made. The detaining authority 
cannot also go on shifting and changing the grounds 
as it suits his convenience ; that would show mala 
fides on his part. 1949 All. 148 (F.B.) j 1948 Pat. 
135 (F B.), Foil. 1949 Oudh 20, rel on. 3 A.I.Cr.D. 
425=A.I.R. 1950 M.B. II. 

Ss. 3 and 5 — Scope and object of— “Grounds ” 

and “ particulars ” — Right of detenu to know — 
Extent — Discretion of detaining authority*-* 
Interference by High Court— Criminal Procedure 
Code, S. 491—“ Illegally detained 

The object of communicating “ the groueds on 
which the order of detention has been made ” and 
“ other particular,” as laid down in S. 5 of the Madhya 
Bharat Maintenance of Public Order Act, is that the 
detenu might, if he so wishes, make a representation 
against his detention to the detaining authority. He 
may explain, deny and offer to disprove the facts 
alleged to exist against him and which have been 
relied on by the authority to make the order of detention. 
These facts (except when they cannot be disclosed 
in the public interst) have to be commtmicated to the 
detenu. The detenu is entitled to know so much 
as will enable him to identify the facts which have 
affected the judgment of the detaining authority 
against him. The faas against the detenu consist 
of and have been split up into two heads namely 
” grounds ” and ” particulars The grounds 
(the main facts which tell against the detenu) have 
all to be furnished, but not so in the case of the parti- 
culars. Since the detenu is not on his trial, he is not 
entitled to know every little detail atta^ing to the 
leading facts supposed to exist against him. Discre- 
tion is vested in the detaining authority by the law 
as to what particulars out of the many shall be communi- 
cated to the detenu ; but the law expects the detaining 
authority to act in the course of law. Though under 
S. 5, the detaining authority can select the particulars 
to be communicated to the detenu, he cannot under 
the guise of exercising the discretion vested in him 
by law, take away the advantage given to the person 
detained without trial by law. There is a line of 
reasonable minimum which the detaining authority 
cannot cross, and if he does the High Court is bound 
by law to inieivene and declare that the law has been 
evaded and that the detention therefore is illeg®!* 
if proceedings are taken imder S. 491, Criminal 
Procedure Code, in the same way as the High 
will interfere under S. 3. if the “ satisfacrion ’ 
of the detaining authority is to be a sham one, though 
the satisfaction is the satisfaction of the detaining 
authority and not that of the Court. 3 A.I.Cr.D. 
7I4=A.I.R. 1950 M.B. 26=51 Cr. L.J. 797- 

S. 5— ‘Scope — Compliance with— Particulars 

— Statement that detenu was member of a 
and a Sabha declared illegal and secretly parti- 
cipated in activity — Sufficiency— Statement aa 
to speech at meeting held on specified day and 
at named place. 
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That the detenu was a member of the communist 
party and a Sabha which have been oeclared UlegaJ 
bodies, and that he had been secretly participating 
in ^eir activities, without more is not a sufficient 
compliance with S. 5 of the Maintenance of Public 
Order Aa, 1949. Particulars of the panicipatioiv 
in and of the activities are also required to be fur- 
nished under S. 5 in order to enable the detenu to make 
a reperesentaiion. But a statement that the detenu, 
on a specified date,at a meeting of e specified federation, 
held at a named place, open to the public, made a 
spirited speedi promoting feelings of class hatred 
and exhorting the labourers to go on strike and td use 
violence is a sufficient and substantial compliance 
wiffi the requirements of S. 5, and would be sufficient 
to enable the detenu to make the representation which 
he is entitled to make under the law, though the words 
used by the detenu in his speech are not reproduced. 

3 A.I.Cr.D. 7I4=A.I.R. 1950 M-B. 26 = 51 Cr.L.J. 

797. 

S. 5— Grounds of detention — Object in fur- 
nishing — Nature of requirements in regard to 
such grounds. 

The object of S. 5 of the Madhya Bharat Mainte- 
nance of Public Order Act which requires that the 
grounds of detention should be communicated to 
the detenu is to enable him to make a representation 
to the prescribed authority against the order and 
move it to revoke the order, under S. 4 of the Act. 
To achieve this object, the grounds should be intelli- 
gible and for that it has to be specific, that is to say, 
they must refer to specific acts believed by the detain- 
ing authority to have been done by the person detained 
and which that authority relied on to make the order 
of detention against him. 4 A.I.Cr.D. 75=A.I.R. 
1950 M.B, 118. 

S. 5 — Grounds of detention — Vague gene- 
ralizations — Sufficiency. 

. Merely saying that persons detained were active 
members of the communist party is vague. Their 
aaivity as members of that parly should be specified. 
Statements that they had hired a house for collecting 
communists and for secretly conspiring and that 
ihay are members of a body which has been declared 
unlawful are mere generalisations which arc too vague 
and hence insufficient to justify the order. A.I.R. 
1950 M.B. 118=4 A.I.Cr.D. 75- 

S. 5 — Object of communication of grounds 

of detention— Grounds to be necessarily intelli- 
gible. 

» The grounds for making the order of detention 
are required by S. 5 of the Maintenance of Public 
Order Act to be communicated to the person detained 
so that he may be able to make a representation to 
the authority detaining him against the order and 
move it is revoke the order. To achieve this object 
the grounds should be intelligible and they will be 
only .so if they are specific, that is so to say, they must 
refer to specific acts believed by the detaining authority 
to have been done by the person detained which had 
induttd the authority to nuke the order of detention. 
4 A,l.Cr.D. 75— A.I.R. 1950 M.B. 118. 

•""8. 5 — Grounds — Wbat constitute — Mere 

fenerulbntloas— Sufficiency. 

_ The on which an order of detention under 

I Mainwnance of Public Order Act is 

nu« a^ whim are to be communicated to the detenu 
X ™ Act, should not be mere generali- 
They must be the acts or conduct of the 
detenu for whidi he can be held responsible as affecting 
the public peace. 3 A.X.Cr.D. 556-A.I.R. 1950 M.B. 9. 


MADHYA BHARAT MAINTIiNANCE 
OF PUBLIC ORDER ORDINANCE 

(S OF 1948;* 

S. 3 (I)— Order of detention sjgncd by Chief 

Secretary to Government — Legality. 

TbeRajpramukh is, so far as the exercise of executive 
authority is concerned, the Government of the United 
State of Madhya Bharat. Hcncc if an order pur- 
porting to be made under sub-S. (l) of S. 3 the 
Maintenance of Public Order Ordinance is not made 
out in the name of the Rajpiamukh it cannot be deemed 
to be made by the Government of ttic State. When 
such an order is made by the Chief Secretary to Govern- 
ment of the State it is not a valid order with the result 
that the detention under it would also be illegal. 
A.I.R. 1950 M.B. 34^5« Cr.L.J. 902=3 A.I.Cr.D. 

407. 

MADHYA BHARAT ORDINANCES 
(I AND 2 OF 1948). 

— .—Scope and effect — Decision of Full Bench 
of Indore High Court before merger into Union 
— Binding authority on High Court of Madhya 
Bharat— Precedents— Stare decisis. 

Madhya Bharat Ordinances Nos. I and II clearly 
show that the authority promulgating those Ordinances 
intended to maintain the status quo as regards the 
laws obtaining in the covenanting States of Indore, 
Gwalior and Malwa, Judicial decisions of the High 
Courts of those States have the force of law and must 
be treated on that basis, knd should be followed until 
they are modified by competent authority. It there- 
fore follows that the decisions of the Indore High 
Court (or of the High Courts of any other covenanting 
State) given before the merger of those States, being 
Courts of co-ordinate jurisdiction, should be held 
to be binding authorities in the same manner as though 
they were decisions of the M.B. High Courts. Such 
decisions must therefore be followed by all subordinate 
Courts in the Madhya Bharat Union in respect of 
matters decided therein. It is not open to a single 
Judge of the M.B. High Court or to a Division Bench 
to dissent from a Full Bench decision of the Indore 
High Court (or the High Court of any other cove- 
nanting State) given before the merger, merely because 
they are inclined to take a different view. A.I.R. 
1950 M.B. 31 (F.B.). 

MADHYA BHARAT REGULATION ACT 

(X OF 1948)* 

^Retrospective effect given by— Validity. 

'The Madhya Bharat Interim Legislature had 
sovereign power without any restriction to make laws 
and 'to give effect to them retrospectively in clear 
words. Hence the Madhya Bharat Regulation Act 
I of 1948 giving rerto«;^ective effect to that Act is 
valid and would comes ^<0 force on the dry from which 
it is given retrospe^ve operation though the Raj- 
pramiuffi might have given his assent some time later. 
A.IR. 1950 M.B. 23=51 Cr.L J. 742=3 A.I.Cr.D. 

655. 

MADRAS ACTS, ETC. 

Abkarl Act (I of 1886). 

Abkari (Amenddicnt) Act I of 1915. 

AdministraUon of Estate Regi^tion (3 of 

i8(tt). ^ 

Agency Tracts interest and Land Transfer 
Act (I of X9X7). 

Agriculturists* Relief Act (4 of 1938). 

Board of Revenue Act (1 of 1894). 

Board of Revenue RegiUatlon (I of 1803). 
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MADRAS ACTS, ETC. 


Board of Revenue Standing Orders. 

Borstal Schools Act (5 of 1896). 

Borstal Schools Act (5 of 1926;. 

Boundary Marks Act (28 of i860). 

Building (Lease and Rent Control) Act ( 15 of 

1946). 

Canal and Public Ferries Act (II of 1890;. 
Children Act (4 of 1920). 

City Civil Courts Act (7 of 1892). 

Civil Courts Act (3 of 1873). 

City Municipal Act (5 of i878). 

City Municipal Act (i of 1884). 

City Municipal Act (3 of 1904). 

City Municipal Act (4 of 1919). 

City Police Act (III of 1888). 

City Tenants Protection Act (3 of 1922). 

Civil Courts Act (3 of 1873). 

Civil Rules of Practice — 

Coffee Stealing Prevention Act (8 of 1878). 
Commercial Crops Markets Act (20 of 1933). 
Compensation for Tenants Improvements 
Act (i of 1900). 

Compulsory Labour Act (I of 1858). 
Co-operative Societies Act (6 of 1932). 

Cotton Cloth and Apparel ("Exports) Control 
Order 1946. 

Court Fees Act (Amendment Act) (5 of 1922). 

COURT FEES ACT (7 OF i87o). 

Court of Wards Act (i of 1902). 

Court of Wards Regulation (Mad. Reg. 5 of 
1804). 

Criminal Rules of Practice. 

Darkhast Rules. 

Debt Conciliation Act (2 of 1936). 

Debtors Protection Act (7 of 1935). 

Devadasis (Prevention of Dedication) Act 
(31 of 1947). 

District Municipalities Act (4 of 1884). 

District Municipalities Act (i of 1920). 

District Municipalities and Local Boards 
Amendments Act (II of 1922). 

Educational Rules (1918), 

Election Rules. 

Election Enquiry Rules. 

Electoral Rules. 

Elementary Education Act (8 of 1920). 
Endowments and Escheats Regulation (7 of 

1917). 

Essential Articles Restricted Acquisition Or- 
der (1943). 

Estates Land Act (i of 1908). 

Estates Land (Amendment Act) (18 of 1936). 
Estates Land (Amendment Act) (II of 1945). 
Excise Manual Rules under 

(See MADRAS ABKARI) ACT (I of 1886). 
Firewood Rationing Order (1945). 

Food Grains Control Order (1942). 

Forest Act (5 of 1882). 

Gambling Act (3 of 1930). 

General Clauses Act (I of 1891). 

General Sales Tax Act (9 of 1939). 

Hereditary Offices Regulation (6 of 1831). 
Hereditary Village Offices Act (3 of 1895). 

High Court Rules. 

Hill Municipalities Act (II of 1907). 

Hindu (Bigamy Prevention and Divorce Act 
(6 of 1949). 

Hindu Religious Endowments Act (I of 1925). 
Hindu Religious Endowments Act (II of 1927). 
Hindu Transfers and Bequests Act (11 of 19x4). 
Hindu Transfers and Bequests (City of Ma^as) 
Act (Imp. Act 8 of 1921). 

HINDU TRANSFERS AND BEQUESTS 
(CITY OF MADRAS) (8 OF 1921). 

House Rent Control Order (1941). 


House Rent Control Order (1945). 
House Rent Control Act. 


(S‘«re MADRAS BUILDINGS LEASE AND 
RENT CONTROL ACT (15 OF 1946). 
Impartible Estates Act (II of 1904). 

Inam Rules (1859). 

Inams Act (8 of 1869). 

Industrial Disputes (Madras Amendment) Act 
(12 of 1949). 


INDUSTRIAL DISPUTES MADRAS 
AMENDMENl ACT (12 OF 1949). 

Irrigation Cess Act (7 of 1865). 

Kerosene Control Order (1945). 

Land Encroachment Act (3 of 1905). 

Land Improvement Loans Act (19 of 1883). 
Land Registration Regulation (26 of 1802). 
Land Revenue Assessment Act (I of 1876). 
Local Authorities Entertainments Tax Act 
1926 (5 of 1927). 

Local Boards Act (5 of 1884). 

Local Boards Act (14 of 1920). 

Maintenance of Public Order Act (I of 1947). 
Maintenance of Public Order Act (23 of 


i?49). 

Maintenance of Public Order Ordinance (I 

of 1947). 

Maintenance of Public Order (Amendment 
C^dinance) (II of 1948). 

Maintenance of Public Order (Removal of 
Doubts and Amendment) Ordinance (1 of 
i?49)- 

Maintenance of Public Order Ordinance (4 
of 1949). 

Malabar Compensation for Tenants Improve- 
ments Act. 


.Sec— MALABAR COMPENSATION FOR 
TENANTS IMPROVEMENTS ACT. 
Malabar Tenancy Act (14 of 1930). 

5ec— MALABAR TENANCY ACT (XIV OF 
1930). 

Marumakkathayam Act (22 of 1933). 

Medical Registration Act (4 of 19x4). 

Money Lenders Act (4 of 1939). 

Moppilla Marumakkathayam Act (17 of 

1939). 

Motor Vehicle Act (xi of 1890). 

Motor Vehicle Act (I of I907). 

Motor Vehicle Taxation Act (3 of 1931). 
Nambudri Act (21 of 1933). 

Non Residential Rent Control Orders (1942). 
Pavm Brokers Act (23 of 1943). 

Permanent Settlement Regulation (25 of 
1802). , 

Places of Public Resort Act (11 of 1888). 
Plague Regulation. 

Planter’s Labour Act (I of 1903). 

Preservation of Private Forests Act ( 18 of 

1946)* 

Presidency Small Cause Couxl Rules. 

PRESIDENCY TOWN INSOLVENCY 
ACT (1908) S. 12. 

Prevention of Adulteration Act (3 of i9iS)* 
Probation of Offenders Act (3 of 1937). 
Prohibition Act (10 of 1937). 

Proprietary Estates Village Service Act (11 of 
1894). 

Public Health Act (7 of 1939). 

Railway Protection Act (4 of 1886). 

Rationing Order (1943). 

Regulation 31 of 1802. 

MADRAS TITLES TO NONBAD- 
SHAHI LANDS REGULATION (3X OF 
1802). 
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Regulation I of 1816. 

Removal of Civil Disabilities Act (21 of I 938 )> 
Rent Recovery Act (8 of 1865). 

Restoration of Village Officers (Validation 

Act) (x8 of 1939)* 

Revenue Boards Standing Order. 

Revenue Recovery Act (2 of 1864). 

Revenue Sammond Act (3 of 1869). 

Rice Mills Licensing Order (1943). 

Rivers Conservancy Act (6 of 1884). 

Road Traffic Rules. 

(Sec— MADRAS TRAFFIC RULES). 

Sale of Minor’s Estates Regulation (10 of 
1831). 

Salt Act (4 of 1889). 

Settlement Notification (1910). 

Small Cause Courts Rules. 

Stamp Amendment Act (6 of 1922). 

State Prisoners Regulation (U of 18x9). 
Subordinate Collectors and Revenue Malver 
sation (Amendment) Regulation (7 of 1829), 
Suppression of Immoral Traffic Act (5 of 1930). 
Supreme Court Charter of (x8oo). 

Surveys and Boundaries Act (4 of 1897). 
Survey and Boundaries Act (8 of 1923). 
Tanjorc Police Regulation (x of 1816). 

Temple Entry Authorisation Act (5 of X947). 
Temple Entry Authorisation and Indemnity 
Act (22 of 1939). 

Tenants and Ryots Protection Act (27 of 1946). 
Titles to Nonbadsbahi Lands Reg^ation ( 31 
of 1802). 

Town Nuisances Act (3 of 1889). 

Town Planning Act (7 of 1920). 

Traffic Rules. 

Village Courts Act (I of 1889). 

Village Panchayat Act (15 of 1920). 

Village Police Regulation (xi of x8i6). 

Water Cess Act (7 of 1865). 

.See—MADRAS IRRIGATION CESS ACT 
(7 of 1865). 

Yam Dealers Control Order (1943). 

Zila Court Chingleput Reguladon (6 of 1803). 


MADRAS ABKARI ACT (I of 1886;. 

Complaint — Procedure. 

For complaints under the Abkari Act or under 
the Opium Act (I of 1878), the ordinary Criminal 
Procedure Code, is not applicable, but the procedure 
contained in those Acts is to be strictly followed ; 
and as complaints by private persons are not provided 
for by the procedure in those Acts, they must be 
treated as not properly instituted. 119 Ind. Cas, 
174=2 M.Cr. C. 168 = 52 Mad. 613=30 M.L.W. 
112 = 1929 M.W.N. 507=30 Cr.L.J. 1011-1929 
Cr. C. 78=A.I.R. 19^9 Mad. 604=57 M.L.J. 214. 

^Abkari Act and Opium Act. 

There is no essential difference between the proce- 
dure under the Abkari Act and the Opium Act. 119 
Ind. Cas. 174=52 Mad. 613=2 M.Cr.C. 168=30 
M.L.W. 112 = 1929 M.W.N. 507=30 Cr.L.J. 1011 = 
1929 Cr.C. 78=A.I.R. 1929 Mad. 604=57 M.L.J. 
214. 

Offences both under Abkari Act and Penal 

Code. 

Where the accused has committed in addition to 
an offence under the Abkari Act a non-cognizablc 
offence, under the Penal Code, the Police Officer 
would probably be correct in taking up the more 
serious offence as the principal offence, that is, the 
one in which he could arrest witfiout a warrant, namely, 
S. 55 of the Abkari Act, and in following the pro- 
visions of that Act, so far a$ it can be done, rather 
than of the Criminal Procedure Code and, if he can 
follow the provisions of both by ensuring that the 
accused should appear before th^e Magistrate it is 
9bviously his duty to do so. The same procedure 
would be the proper procedure for a Police Officer 
to adopt when he is con&cmtcd witli an offender whose 
offences are both under S. 55 of the Abkari Act and 
a cognizable offence under the Indian Penal Code. 
90 Ind. Cas. 436=22 M.L.W. 98 = 1925 M.W.N. 
396=26 Cr.L.J. I556=A.I.R. 1925 Mad. 856= 
48 M.L.J. 605. 


MADRAS ACTS. 

XXIV of 1859— DISTRICT POLICE ACT, 

of x864~5ee REVENUE RECOVERY ACT. 

^Vn of iMs—Su WATER CESS ACT. 

^Vni of 1865— Sw RENT RECOVERY ACT. 

ra of 1869— REVENUE OFFICERS 

SUMMONS ACT. 

m of 1873— See CIVIL COURTS ACT. 

——I of 1876— See LAND REVENUE ASSESS- 
MENT ACT. 

.~y *882— See FOREST ACT. 

Ap^I of 1884— See CITY MUNICIPALITY ACT 
JV of i884-.See DISTRICT MUNICIPALI- 
1 IcS ACT, 

y of i884~5w LOCAL BOARDS ACT. 

of x88«— See ABKARI ACT. 

MALABAR COMPENSATION 
FOR VreNANTS IMPROVEMENTS ACT. 

F of >888— CITY POLICE ACT. 

— 4 of x8^— 5*^ VILLAGE COURTS ACT. 
~i SALT ACT. 

"iff GENERAL CLAUSES ACT. 

land IMPROVEMENT 

5fp?cers hereditary village 

hereditary VILLAGi"? 
OP WARDS ACT. 

lof f2S*“/*'i{25TWUHICIPAL ACT. , 
1 of X908~See ESTATES LAND ACT. * 


—Possession-— Meaning of. 

In the absence of any indication to the contrary 
in the Abkari Act, the word “ possession ” has its 
ordinary meaning. 100 Ind. Cas. 355=50 Mad 
745=25 M.L.W. 277=38 M.L.T. 116=1927 M'.W.N. 
158=28 Cr.L.J. 275=A.I.R. 1927 Mad. 413=52 
M.L.J. 226. 

— —Seizure or detention of liquor— By whom. 

Private individual has no authority to seize or detain 
liquor which he believes to be liable for confiscation 
under the Act. Only Officers of a certain rank of the 
Revenue, Police and Abkari Departments are em- 
powered to enter places where liquor is illegally sold 
or stored. 82 Ind. Cas. 149=20 M.L.W. 239=25 
Cr.L.J. I22I=A.I.R. 1924 Mad. 816. 

Operation. 

Madras Prohibition Act (IX of 1937), S. 4 (i) (a) is 
completely ultra vires the Provincial Legislature in 
so far as it relates to dangerous drugs — Madras Abkari 
Acts and rules made thereunder remain in force in 
relation to dangerous drugs. A.I.R. 1941 Mad. 
533-54 L.W. 17-(194I) 2 M.L.J. 41 “42 Ci.L.J. 
793=LL.R. (1941) Mad. 687 — 1941 M.W,N. 525 = 
196 Ind. Cas. 23 (F.B.). 

S. 3 (z)— Abkari— If includes ganja. 

The term “ Abkari ” in the Act includes ganja. 
34 Ind, Qafi, ^27 (Mad.). 
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S. 3— -Burden of proof. 

S. 3 (.ly-A) — Hxisttncc o stray gatija plantst— 
The burden lies on the pioseeuiion to prove culti- 
vation. (1932) 1932 M.W.N. 70. 

— — S. 12 — Lease to unlicensed person. 

The Abkaii Act does not make a lease for tapping 
to an unlicensed person illegal. 6 t Ind. Cas. 537 = 14 
M L.W. 226=A.I R. 1921 Mad. 455. 

S. 13 — Partnership — Legality. 

A bidder at auction of loddy shop entering into 
partnership agreement with R after date of auction 
but before issue of license : 

Held, that by the constitution of this partnership, 
there was transfer to R of the privilege of selling 
toddy and such an agreement being illegal could not 
be enforced. A.I.R. 1941 \Iad. 64=(1940 M.W.N. 
958=52 L.W. 530=(i94o) 2 M.L.J. 694 = 193 Ind. 
Cas, 827. 

S. 13 — Partnership of unlicensed person 

with a licensed one. 

S. 13 docs not prohibit a person having no license 
from holding an interest in the manufaaure or vend 
of liquor jointly with a licensed manufacturer or 
vendor. 20 M.L.J. 337=7 M.L.T. 176=1910 
M.W.N. 549=5 Ind. Cas, 456. 

S. 13 — Partnership with licensee — Legality — 

Abkari Rules — R. 27 — Notification No. 58, dated 
4-2-1890 and 29-9-1896. 

Though transfer of an abkari license is illegal, 
to accept a partner in the license is not. R. 27 is 
ultra vires of the Notification No. 58. 6 M.L.T- 
345=3 Ind. Cas. 951. 

S. 13 — Partnership which is illegal under 

the Act — Person carrying on Abkari business 
as principal should be licensed. 

A was licensed to sell toddy and B arrack. It was 
illegal for a person licensed to sell toddy to sell arrack 
and vice versa. A and D entered into a partnership 
to sell toddy and arrack. 

Held, that the agreement was illegal, as the rule 
was not one merely to protect revenue, but to regu- 
late . the liquor traffic in the interests of the public, 
and so the agreement was void, being opposed to 
public policy. Under the Abkari A«, every one 
carrying on abkari business as a principal should be 
licensed. So such a business cannot be carried on 
by a partner who does not hold such a license. 
(1901)24 M. 401. 

Ss. 15 and 55 — ^Agreement to take toddy shop 

in the name of one for the benefit of another— I^egality. 
See CONTRACT ACT, S. 65. (1948) 2 M.L.J. 198 
=A.I.R. 1949 Mad. 252. 

S. 15 — ^Agreement with licensee — Sale of 

liquor on latter’s premises — Legality. 

An agreement by a person to sell liquor on the 
premises of an abkari licensee without himself taking 
out a license is illegal, and cannot be enforced in any 
suit. (1912) M.W.N. 444=14 Ind. Cas. 148. 

Ss. 15, 55, and 56 and R. 27— Partnership for 

doing arrack business on a licence granted to 
or to be obtained by only one of the partners — 
Legality— Suit for balance due on settlement 
of accounts of such partnership— Sustainability. 

A partnership entered into for the purpose of 
' conducting a business in arrack or toddy on a 
licence granted or to be granted to only one of the 
partners is void cd> initio, whether the contract wa ^ 


entered into before the licence was granted or after- 
wards, in that it cither involves a transfer of the licence, 
which is prohibited under R. 27 and punishable under 
S. 56, or a breach of S. IS of the Abkari Act, punishable 
under S. 55, because the unlicensed partner by himself 
or through his agent, the other parmer sells without 
a licence. If a partnership is lawful at its inception, 
because it is not intended to infringe any provision 
of the Contract Act, it nevertheless becomes vmlawful 
when it intends to conduct the business jointly on 
s license granted to one only of the partners. 

If the licensee holds his licence for the paiinership 
Or by an act of volition shares his licence with his 
partner, then there is a transfer which offends R. 27. 
If it be found that the licensee does not hold the licence 
for the parmership, because it is illegal for him to 
do so, or because for any other reason the noo-licensed 
parmer does not purport to sell, by himself or through 
his partner, under his partner’s licence, then there 
is no tiansfer ; but the non-licensed partner would 
then commit a breach of S. 15 of the Aa. In either 
case a punishable offence would be committed ; and 
a partnership formed that would lead to a breach 
of these provisions would be illegal, either because 
an offence would necessarily be committed or because 
it would be against the general public policy under- 
lying the enactment that only approved persons, 
specifically licensed, should be allowed to sell liquor. 
(Case-law discussed). 

Accordingly a partner in a partnership entered into 
for the purpose of vending arrack cannot file a suit 
for the balance due on settlement of accounts when 
only one of the partners has obtained a licence under 
the Abkari Act for the vending of arrack. I.L.R. 
(1950) Mad. 987=A.I.R. 1950 Mad. 444=63 

L.W. 234 = 1950 M.W.N. i 87 =(i 950) i M.L.J. 3i5' 


S. 15 — Partnership. 

It is not illegal for persons to entei into a partner- 
ship for the purpose of carrying on a toddy shop 
business, f^or which they hope at a future date to 
obtain a licence. 114 Ind. Cas. 655= A.I.R. 1928 
Mad. 1197. 

S. 22— Rights of licensee— Assignment of 

license. 

The terms of the license given to the vendor deter- 
mine his piivileges. None else but the 
can do the business where a term is that the 
should not be asigned without the consent of tne 
Collector. 25 Ind. Cas. 42 (Mad.). 


S. 24 — Madras Excise Manual, r. 27— Abkari 

icense — Partnership. 

Every contract of partnership is not necessarily 
transfer, though such a contract may, in many case , 
ivolve a transfer. . 

The defendant executed a promissory note to tne 
)laintiff on August 27, I930, and on the same ^te, 
he plaintiff, the defendant and three others 
Qto a partnership. It was agreed t^t 
»n behalf of the parmership, was to bid for the 

0 sell toddy and obtain a license in his A j 

ilaintiff became the successful bidder and obtaine 

t license in his name on September 23, I930* 

1 suit on the promissory note : . 

Held, (0 that the promissory note was nm ilie^ 

nasmuch as the partnership aid not ®tno^t to 7 
xansfer of the privilege of supply or ve^ wy 
prohibited by r. 27 of the Madras Excise Manual , 

(iO that the partnership was not opposed to pub i 
policy ; 

(uO that the suit was maintainable even 
the plaintiff had not prayed for the dissoluuon 
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the partnership. (1935) M.W.N. 935=A.I.R. 1935 
Mad. 895=42 L.W. 840=69 M.L.J. 490 = 158 Ind. 
Cas. 1055. 

S. 24— Abkari license— Clauses 27, 3?— Part- 
nership to carry on abkari business standing 
in another’s name— Sanction of Collector not 
obtained — Suit to recover money advanced to 
licensee — Maintainability — Legality of part- 
nership. 

The effca of cl. 27 of the General Sales Notifi- 
cation issued under the Madras Abkari Act is that a 
partnership in an abkari business is prohibited unless 
the previous permission of the Collector has been 
obtained. , 

The first defendant successfully bid a toddy shop 
at an auaion on July 30, 1927, and the license was 
issued in his name on October i, 1927. Meanwhile, 
on August 17, 1927, the plaintiff advanced a sum 
of money to the first defendant on a promissory note 
under an agreement to work as partners. No appli- 
cation was ever made for the issue of the license in 
the name of the partners nor was the permission 
of the ColIcCTOr obtained : / 


Held, that the object with which the money was 
lent being for the puipose of carrying on a business 
in contravention of the law and opposed to public 
policy, the plaintiff was not entitled to recover on the 

note. (1935) M.W.N. 343=41 L-W. 521=68 M.L.J. 

570=A.1.R. 1935 Mad. 440=58 M. 727 = 155 Ind. 
Cas. 544 (F.B.). 

S. 24 (c)— Contract to sublet without sanction 

as required by statute — Suit upon contract tract 
See CONTRACT ACT S. 23. 26 M. 430 = 13 
M.L.J. 133. 


S. 28 — Sale for arrears of Abkari revenue— 

Effect of incumbrances — Limitation Act. 

A sale under S. 28 of 1886, for arrears of abkari 
revenue docs not pass to the purchaser of the pro- 
perty free from incumbrances. The change in 
the wording of S. 28 as compared with the words 
of the corresponding section in Act II of 1864, S. 10, 
docs not effect any change in the law. 7 M. 434, 25 
M. S72 and 26 M. 230. Foil. A suit to enforce the right 
of the incumbrance is not governed by Art. 12 of the 
Limitation Aa. (1905) 28 M. 420. 


S. 29 — Rules under, R. 27, and Ss. 55 and 15. 


For purposes of carrying on toddy shops, A and 
B entering into partner snip— Thi& fact disclosed 
to revenue authorities concerned—^ bidding at auction 
sale, and temporary license issued to A alone— Condi- 
tions for issue of permanent li<^se to partnership, 
as required by revenue authorities not complied with — 
On May 18, 1938, revenue authorities refusing to 
recognise partnership between A and B and deciding 
to issue license to A alone— Partnership held legal 
only up to May 18, 1938. (1944) 1 M.L.J. 97=1944 
M.W.N. 87 = I.L.R. (1944) Mad. 697=A.I.R. 1944 
Mad. 295. 


*=—8. 29 — ^Rulea under, General Sales Notifi- 
catloB, r. 27. 



>9— Rules under, r. 27— Purtumhlp for 
tody^ bttdnsss formed before grant of lice n se— 


Wlicrc, before a license for sale of toddy was issued 
seven persons agreed to run toddy shops by toiuri- 
buting capital therefor, and fuumcing the licensee 
under an arrangement that all the seven persons should 
divide the profit derived equally between themselves. 

Held, that the partnership did not infringe the 
provisions of r. 27 of the Abkari Rules as there was 
notransfer of the license in such a case. (1936) 
M.W.N. 397 = 70 M.L.J. 691=A.I.R. 1936 Mad, 
557=44 L.W. 271 =:62 Ind. Cas. 266. 

S. 29 (n) — Confiscated property — Power of 

Court — Criminal Procedure Code, S. 517. 

The powers conferred by S. 29 («) of the Abkari 
Act include the power to direct thet the confiscated 
article may be destroyed or sold, as also to give directions 
as to the mode of the sale. Such an order purporting 
to have been made under S. 517, Criminal Procedure 
Code, is unsustainable. 19 M.L.J. 254=5 M.L.'I*. 
256=9 Cr.L.J. 149 = 1 Ind. Cas. 79. 

S. 30 — Police Report to Magistrate. 

There is nothing to prevent the Police from repor- 
ting to the Magistrates any offences under the Act 
which have come to their notice while executing 
warrants issued under S. 30 of the Act, 1936 M.W.N. 

495. 

— S. 30 — ^Arrest. 

Though an officer armed with his own report can 
arrest a person under S. 31 an officer armed with a 
search warrant from the Collector under S. 30 is not 
authorized under that or any other section to arrest. 
A.I.R. 1930 Mad. 448. 

S. 31 — *As the case may be,* interpreta- 
tion. 

The phrase ‘as the case may be’ in S. 31 can possibly 
be interpreted to mean that the Legislature intended 
Abkari Officers making arrests to take bail for appear- 
ance before the Abkari Inspector, and Police Officers 
to take bail for appearance before a Magistrate. (1936) 
1936 M.W.N. 495. 

S. 31 — Procedure. 

An offender arrested under S. 31 may be bailed 
to appear before either a Magistrate or an Abkari 
Inspector, while one arrested under S. 34 can be • 
sent only before an Abkari Officer. If the offender 
is sent under either section before an Abkari Oificcr, 
there is an enquiry under S. 40 (3) and the offender 
is sent under S. 50 with a report to the Magistrate 
for trial. But there is nothing in the Act to indicate 
what is the procedure to be followed when the offender 
is sent under S. 31 direct to a Magistrate. 90 Ind. 
Cas. 436 22 M.L.W. 98 = 1925 M.W.N. 396=26 
Ci.L.J. I556=A.I.R. 1925 Mad. 856=48 M.L.J. 
605. 

S. 34 — Officer not authorized to make arrest — 

Question .of Guilt of accused. See CRIMINAL 
PROCEDURE CODE, S. 190. 26 M. 124. 

S. 34 — Scope — ^Words ** open place ” — 

Meaning of— Yard attached to bouse la not an 
open place. 

Section 34 cannot be read as if it said simply that 
an arrest oould be made without warrant anywhere 
except in a dwelling house. An arrest without warrant 
cannot be made under S. 34 of the Mad. Abkari Act 
in a dwelling house i but it may be made in any other 
place, and ‘place’ includes 8 house, building,' shop 
or vessel, provided that the place is open. The diffi- 
culty in eadi case will be to decide if the place is not 
a dwelling house, whether it is " open '* Open 
place ” used In this section includes an open shop, 
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building, or house other than a dwelling house. The 
yard attached to the liousc entirely surrounded by 
fairly high walls, accessible only through a door and 
not ‘open” to the public is not an open place. 58 

L. W. I42=(i945i I M.LJ. 334 — 1945 M.W.N. 
i86=A.I.R. 1945 Mad. 409=47 Cr.L.J. 220=221 
Ind. Cas. ^*5. 

—Ss. 55 and 64-~'Accused found in possession 
of wRsh — Presumption. 

'\Vhcre the accused was found in possession of 
wash, the presumption set out in S. 64 operates and 
the accused is presumed to have committed an offence 
punishable under S. 55 of the Madras Abkari Act 
of 1886. (1938) M.W.N. 592=39 Cr.L.J .659 = 
(1938) 2 M.L.J. 43=48 L.W. 145 (i)=A.I.R. 1938 
Mad. 784 = 175 Ind. Cas. 896. 

S. 55 — Acquittal — Propriety. 

Where the aaual license was not produced and 
where the possession of arrack was of unauthorised 
strength, it was held that acquittal was not improper. 

1934 M.W.N. 371. 

— S. 55 — Breach under. 

A breach under S. 56 (,b) is a breach distinct from 
those provided for in S. 55. Breaches under S. 56 
are, from the fact that they do not entail liability 
to arrest, are of a less heinous kind than those under 
S. 55. Possession of an illicit quantity of arrack in 
breach of the license or permit or rule under the Act 
comes unaer S. 55 (a) and therefore does not come 
under S. 56 (b). 100 Ind. Cas. 355 = 50 Mad. 745 = 
25 M.L.W. 277=38 M.L.T. 116=1927 M.W.N. 
158=28 Cr.L.J, 275=A.I.R. 927 Mad. 413=52 

M. L.J. 226. 

S. 55 — Burden of proof. 

The onus of accounting for possession of a ganja 
plant is not on the accused. It is the prosecution 
that must prove that he cultivated it. (1932) 1932 

M.W.N. 70. 

S. 55 (g) — Evidence — Admissibility. 

Excise Officers lying in wait early morning to detect 
illicit manufacture of wash — Accused detected — 
Confession by accused to Excise Officer— Charge 
under S. 55 (g) — Evidence of Excise Officers only : 

Held, that the Magistrate should not have rejected 
the evidence of the Excise Officers especially when it 
was reinforced by confession of the accused as under 
the circumstances it could hardly be expected to 
procure disinterested witnesses. A.I.R. 1938 Mad. 
460=47 L.W. 275=(i938) M.W.N. 95=39 Cr.L.J. 
338 =(i 938) I M.L.J. 238=173 Ind. Cas! 448. 

S. 55 (a) — Interpretation. 

License for medicated wines does not include un- 
medicated wines. (1935) 1935 M.W.N. 1224. 

S. 55 (g) — Interpretation — Materials for 

manufacturing liquor — * Wash * fit for distilla- 
tion: ... 

A liquid mixture' known as ‘ wash ’ consisting 
of jaggery and babool bark and proved to be fit for 
distillation, form ‘materials,’ for manufacturing 
liquor within S. 55 (g). (1901) 24 M. 417. 

— S, 55 (a) — ^Possession, what is— Coolies 

whether in possession. 

Where coolies were engaged in the preparation 
of ganja beedUs at the' instance of their master, it was 
held that they could not be said to be in possession 
of beedies within the meaning of S. 55 (a) Abkari Act. 
1937 M.W.N. 54. 


— — S. 55— Possession — Meaning of. 

In S. 55 (a) the word ‘possession’ does not mean 
constructive possession but actual possession. It 
is only people who are aaually in possession of contra- 
band liquor without license that can be punished 
under the seaion. 71 Ind. Cas. 504=45 Mad. 
842=16 M.L.W. 496=1922 M.W.N. 570=31 M.L.T. 
310=24 Cr.L.J. I52=A.I.R. 1923 Mad. 50=43 
M.L.J. 553. 

— S. 55— Procedure— Applicability of Cri- 
minal Procedure Code. 

The Abkari Act is not self-contained in the matter 
of the procedure for the investigation of offences under 
S. 55. In such a case the procedure to be followed is 
laid down in S. 5 (2) of the Criminal Procedure Code 
to beimder that Code. 90 Ind. Cas. 436=22 M.L.W. 
98 = 1925 M.W.N. 396=26 Cr.L.J. i 556=A.I.R. 
1925 Mad. 856=48 M.L.J. 605. 

S. 55— Sale— When complete. 

A sale is complete as soon as the price is paid or 
agreed to be paid for ascertained goods. It is not 
necessary for a completed sale that there should be 
an actual delivery of the thing sold. Therefore, 
taking the money and bringing the bottle of liquor 
out for the purpose of handing it over, constitutes 
offence under S. 55 (i) of the Abkari Act. 106 Ind. 
Cas. 716=51 Mad. 33S = i M.Cr.C. 5=29 Cr.L.J. 
124=27 M.L.W. 84=A.I.R. 1928 Mad. 179=54 
M.L.J. 712. 

S. 55 (b) and (g) — Separate Conviction- 

Legality. 

It is harsh to punish for possession and again for 
bottling — Bottling is only a mode of possession. 
(1936) 1936 M.W.N. 495. 

S, 55 (b) and (g) — Unlawful manufactitfe 

of arrack — Separate conviction under S. 55 (o)> 
(g) and s. 58, legality of. 

The offence of manufacturing arrack includes, 
the offence of being in possession of the apparatus, 
etc., and there cannot, therefore, be separate convic- 
tions of an accused person under Cls. (i) and (g) of 
S. 55 of the Madras Abkari Act. 

Again if a person unlawfully manufactures arrack- 
and is thus in unlawful possession of the manu- 
factured arracky he cannot be further convicted under 
S. 58 as the manufacture itself gives him possession. 

(1935) M.W.N. 946 (i)=42 L-W. 651=37 Cr-L-J- 
2=69 M.L.J. 765=59 M. 90=A.I.R. 1936 Mad. 
219=159 Ind. Cas. 40(1). 

S. 55 — ^Transporting — ^What amounts to. 

Ordering servant to carry arrack to another :^ace 
amounts to transporting. 1927 M.W.N. 212—38 
M.L.T. I38=A.I.R. 1927 Mad. 470. 

S. 56— Constructive offence— Punishment 

for, 

A constructive offence under S. 56 read with S. 64 
is. not punishable with imprisonment under the pro- 
viso to S. 64. 1927 M.W.N. 212=38 M.L.T. 138 — 
A.I.R. 1921 Mad. 470. 

Ss. 56 and 64— Depot writer— Liability for 

offence. 

Under S. 56 read with S. 64 a depot writer (not 
a licensee under the Act), if an actual offender is liable 
for an offence imder the former section. 39 Mao. 
895=17 Cr.L.J. 2=32 Ind. Cas. 130. 

S. 56— Partnership. 

A partnership prior to taking license to trade m 
toddy is not illegal where there is no evidence tnat 
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business was not begun before taking license. 122 
Ind. Cas. 342=A.I.R. 1930 Mad. 361. 

—S. 56— Scope of. 

This section applies to breaches not provided for 
in other seaions. 100 Ind. Cas. 355=50 Mad. 745 = 
25 M.L.W. 277=3S M.L.T. 116=1927 M.W.N. 
158=528 Cr.L.j. 275=A.I.R. 1927 Mad. 4^3=52 
M.L.J. 226. 


MADRAS ABKARl (AMENDMIiNT; 

ACT (I OF 191S)- 
— —Unauthorised Seizure. 

Ordinance IX of 1914, Ss. 7 and 6 — .Seizure «>1 
rice not on payment or understanding of payment 
of compensation but to prevent its export to Godavari 
District is unauthorized under the Notification issued 
under $. 7 of the Ordinance. 13 M.L.W. 314 = 
A.I.R. 1921 Mad. 569. 


— — S.57 — ^Arrack — Possession of. 

Where the strength of arrack is reduced owing 
to natural causes while the seals are intact, no offence 
is committed by possessing the arrack. 16 Cr.L.j. 
606=30 Ind. Cas. 158 (Mad.). 

Ss. 58 and 55 — The offence of manufacturing 

arrack includes the offence of being in posscssion- 
of apparatus etc. and the accused cannot be convicted 
under clause (6) and (g) of S. 55 of the Act. 

If a person unlawfully manufactures arrack and 
thus is in unlawful possession of the manufactured 
arrack, he cannot be further convicted under S. 58 
as the manufacture itself gives him possession. (193s) 
M.W.N. 946 (i)=42 L.W. 651=37 Cr.L.j. 2=69 
M.L.J. 763=59 M. 90=A.I.R. 1936 Mad. 219 = 
159 Ind. Cas. 40 (1). 

— — S. 62 — “ Abkari officer Peon. 

A peon is not an Abkari officer within the meaning 
ofS. 62. (1908) 18 M.L.J. 455=4 M.L.T. 107. 

— S. 64— Liability fot* of employee. 

Liability of licensee for act committed by emplo- 
yee — ^Absence of knowledge or «»nsent of licensee, 
whether exempts him from.liability. 

To convict the holder of a licence or permit under 
S. 64 of the Madras Abkari Act in respect of an offence 
committed by one of his servants, it is not necessary 
for the prosecution to prove that the actual offender 
committed tlic offence as the agent of the licensee 
and with his knowledge or approval, as for instance 
where a man arranges with his servants to commit 
the crime. The intention of s. 64 is to place a heavier 
responsibility for the act of his servant upon a licensee 
as such than lies upon an employer under the ordinary 
Criminal Law. (1934) M.W.N. 1142=40 L.W. 
846=67 M.L.J. 876=A.I.R. 1935 Mad. 79=58 
M. 346=154 Ind. Cas. 604. 

— S. 64 — Possession of wash — Presumption. 

Where the accused was found in possession of wash> 
the presumption set out in S. 64 operates and the 
accused is presumed to have committed an offence 
under S. 55 of the Act. (1938) M.W.N. 592 =39 Cr.L.j. 
659=(1938) 2 M.L.J. 43=48 M.L.W. 145 (i)= 
A.I.R. 1938 Mad. 784=175 Ind. Cas. 896. 

S. 64 — Transportation. 

Persons transf^rting intoxicating drugs to shop 
not covered by license are guilty under S. 64 where 
their action was not bona fide, iii Ind. Cas. 849 = 
28 M.L.W. 511=1928 M.W.N. 788 = 1 M.Cr.C. 
293=29 Cr.L.j. 929=A.I.R. 1928 Mad. 1130= 
55 M.L.J. 7x2. 

— S. 66— Confiscation. 

At the time of oonviction, the material objects 
have to be confiscated. 1935 M.W.N. 1224. 

“S. 69— Applicability. 

^en, under otmdition 10-B of the general conditions 
applicable to an Abkan License, the Collector notifies 
the tiiM and hours of sale, it was held the notification 
18 nM invalid and that S. ^ has no application to such 
notificaticn. 1934 M.W.N. 372. 


MADRAS ADMINISTRATION OF 
ESTATE REGULATION (III OF 1802). 

Extent of repeal. 

All the sections of the regulation have been repeal- 
ed except S. 16, Cls. 2 to 7. 85 Ind. C.Uis. 414=48 
Mad. 716=21 M.L.W. 130=1925 M.W'.N. i66= 
A.I.R. 1925 Mad. 240=47 M.L.J. 770. 

— — S. 16— Several Claimants. 

When more than one claimant appears and claims 
property the Judge has no jurisdiction to give any 
decision acting under the Regulation. In such 
a case it is the duty of the Judge to refer the parties 
to a regular suit. 85 Ind. Cas. 414=48 Mad. 716 = 
21 M.L.W. 130 = 1925 M.W.N. i66=A.I.R. 1925 
Mad. 240=47 M L J. 770. 


“ — S. 16, Cl. ( 7 ) — Claim for property of an 
intestate— ^rder dismissing petition — Appeal. 

No appeal lies against an order of a District Judge 
passed under S. 16, CL (7). (1900) 24 M. 95. 

MADRAS AGENCY TRACTS 
INTEREST AND LAND TRANSFER 
ACT (I OF i 9 i 7 ). 

— S. 4 — Rules under the Act, R. 4 — Order refuU 
sing ejectment — Second appeal — Order, whether 
‘decree.* 


The provision contained in R. 4 of the Rules framed 
under the Madras Agency Tracts Interest- and Land - 
Transfer Act of 1917, that no second appeal lies from 
ciccunent orders applies not only to orders of eject- 
ment passed under S. 4 (2) of the Act, but also to 
orders refusing ejectment. 


-ppiicaiion unucr e).4(., ...v aa,u ^ei is 

not a suit and an order refusing ejectment is not a 
decree withm S. 2, Civil Procedure Code '38 L W 
1933 Mad. 695=65 M.L.J. 383=(i933j 
M.W.N. 975 =56 M. 984 = 145 Ind. Cas. 941. 


S. 5 Jurisdiction of Civil Court to try mort- 
gage suit when mortgaged property is within 

parties is member 

ot lull tribe. 




Land Transfer Act indicates an intention that the 
personal liabilities of members of hill tribes resident 
withm ffie Agency shall be decided only by the Agency 

that this se^ction 
^ abrogate the ordinary powers of a Civil 
^uit to deal with suits relating to immovable 

jurisdiaiSi merelybeSu I 

one party is a member of a hill tribe. A Civil Surt 
h«, therefore, jurisdiction to try a mortgage suit 
when the mortgaged property is within its jurLdictioil 

?88 "»5=(.940) , M.L,J. 177= 

MADRAS agriculturists* RELIPP 
•ACT (IV OF 1938), 


Synopsis. 

1. Amending Act— Operation of. 

2. Appropriation. 

3» Benefit under— Availability. 
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4. Construction. 

5. Debt on negotiable instrument. 

6. Act) if intra vires, 

7 . Procedure. 

8. Restitution. 

9. Right of Appeal. 

I. Amending Act — Operation of. 

(As amended by Act XV of 1943)— Retros* 

pcctive operation — Scope of. 

The new Act has given the right of appeal retros- 
p:ctively from October 27, 1939. This right of 
appeal could not take away the vested rights which 
had accrued as a consequence of the final order passed 
before October 27, 1939. A.I.R. 1945 Mad. 304 = 
58 L.W. 2 i6=s(I 945) r M L J. 480. 

Madras Agri. Relief Amending Act — Opera- 
tion of. 

The passing of the Amending Act, thoiigli it clianges 
the Uw with retrospective effect, is not a sufficient 
ground for re-opening nriitcis which have already 
been decided on the basis of the law as it stood before 
the amendment. A.I.R. 1944 Mad. 238— (1944) 
I ML.J. 15=57 L.W. 20 (i;=i944 M.W.N. 56. 

2. Appropriation. 

Appropriation of payment — Rules as to — 

Payment in excess of interest due on date of 
payment — How to be appropriated. 

To constitute appropriation within ilte meaning 
of the Madras Agriculturists’ Relief Act there must 
be an overt act from which appropriation can be 
reasonably deduced or inferred. The mere pay- 
ment of money towards a debt and the passing of a 
receipt acknowledging such a payment will take the 
matter no further. 

A calculation of the amount of principal and interest 
due on the date on which an arrangement is made 
for the payment of the debt and a statement in deed 
of arrangement that a portion out of the amount 
to be raised in the manner indicated therein should 
be credited towards the debt is not sufficient to consti- 
tute appropriation. 

Where sales are executed in discharge of mortgages, 
the national payment made under those documents 
can only be regarded as being or amounting to open 
payments. 

In cases of payment in excess of interest due on the 
date of suclt payment, there is an-appropriation only 
as regards that excess and no appropriation at all of 
the balance which would be an open payment liable 
to be appropriated according to law. 1949 M.W.N. 
499=62 L.W. 488 =(i949) 2 M.L.J. 305. 

^■-Appropriation — Money decree— Payment by 
judgment«debtor — Ordinary rule of appropria- 
^on first towards interest and then principal — 
/^plicability— Principle not affected by provisions 
of the Act. 

The principle of law which has been observed 
and rcco^iscd is that when a payment is made in 
respect of principal and Interest, there is an inference 
that the payrnent is ordinarily first allocated towards 
interest and thereafter any balance in respect of prin- 
cipal. This principle regarding the utilization of 
payment wliich is made in respect of principal and 
interest has in no way been interfered with by any 
provision in the Madras Agriculturists* Relief Act. 

In part payment of a money decree a payment 
was made in September, 1937. It was not a certified 
payment nor was any part satisfaction recorded. 
In the receipt given by the decree-holder he acknow- 


ledge the payment as party payment in respect of the 
decree debt and agreed to exonerate the 3rd defendant 
alone from his liability in respect of the said decree. 
On the question whether the payment should be consi- 
dered as an open payment which being unappropriated 
by the creditor before ist October, 1937, shall be 
credited towards the principal sum owing and not 
10 interest, 

Held) that it must be inferred that the creditor 
had appropriated it towards interest. 61 L.W. 462= 
A.I.R. 1948 Mad. 434=1948 M.W.N. 505=(i948) 
I M L J. 441. 

3. Benefit under — Availability. 

“““•Benefit of — Availability — Principal and surety 
— ?‘^^***® down of debt as against agriculturist 
principal debtor — Effect on liability of the surety 
who is not an agriculturist. 

A non-agriculturist surety will not be liable for 
the entire debt when the principal debt has been scaled 
down under the provisions of the Madras Agriculturist’ 
Relief Act, but he will be liable only to the extent 
of the sealed down debt due by the principal debtor. 
(1941) 2 M L J. 751, overruled. Authorities discussed. 
LL.R. (1951) Mad. 305 = 1950 M.W.N. 851=63 
L W. ii30=(i95o) 2 M L J. 674=A.I.R. 1951 Mad. 
48 (F.B.). 

Benefit under — Availability — Mortgage decree 

All mortgagors agriculturists — Decree sesdeddown 
as against those who applied but not as against the 
defendant who did not apply — Decree one and 
indivisible — Payments towards the decree by 
judgment-debtors against whom decree was scaled 
down — Difference between scaled down amount 
and payments made deposited by the defendant 
who had not applied for scaling down— Application 
by him for entering up satisfaction and release 
of hypotheca — If can be ordered. 

In a suit by the mortgagee, the mortgage was held 
binding on all the defendants and while scaling down 
was not ordered with reference to the ist defendant 
(though he was an agriculturists) as he made no appli- 
cation for scaling down of the decree when the Act 
came into force, scaling down was ordered so far as 
the other defendants were concerned, as they had 
made the necessary applications. In the decree 
passed there was no specification of the diferent in- 
terests in the hypotheca of the several defendants. 
Thereafter applications were made by the first defen- 
dant for amendment of the decree under S. 19 of the 
Madras Augriculturists’ Relief Act. It was dismissed 
as also his application for permitting him to file an 
application to have the decree scaled down as agamst 
him also. A revised final decree was passed as no 
payment under the preliminary decree was made, 

* that the mortgaged property in the_ aforesaid 
minary decree mentioned or a sufficient part thereof 
be sold.’ The other defendants made certain payments 
towards the decree, when it was put into execution. 
Then the first defendant deposited an amount 
to the difference between the amount of the seal®” 
down decree against the other defendants and the 
payments made by them and prayed that the deposu 
should be accepted and full satisfaction enteied up and 
the entire hypotheca released from the mortgage. 

Held, (0 As the defendants other than the first 
defendant could> by payment of the scaled down 
amount> get the property freed from the burden or 
the mortgage on the principle of unity and indivisi- 
bility of the mortgage and by the terms of the decree? 
and as decree-holder could sell the mortgaB® 
security only for the reduced amount? there was no 
reason for holding that further execution of tne 
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mortgage decree could not be resisted by the first 
defendant by payment of what still remained due out 
of the amount to which the decree was scaled down. 

(I'O As the decree was scaled down at the instance 
of all the mortgagors but one and in view of the restric- 
tions imposed on the mortgagee’s rights permitting 
him to proceed against the mortgage security only 
for the scaled down amount, there was no logic in refus- 
ing to allow the remaining judgment-debtor alone 
to deposit the balance due and thereby resist the 
execution of the mortgage decree for anything more 
than the scaled down amount. . 

(»0 The first defendant was also not precluded 
from claiming the relief by reason of anything which 
happened in the course of the execution proceedings. 
1948 M.W.N. 393=A.I.R. 1949 Mad. 238=(i948) 
2 M.L.J. 28. 

Benefit under —Availability — Non-agricul- 
turist purchaser of hypothcca — If entitled to 
benefits of Act when mortgagor has ceased to 
be liable for debt4 

A non-agriculturist purchaser of the hypothcca is 
not entitled to relief in respect of the mortgage-debt 
under Madras Act IV of 1938, when the agriculturist 
mortgagor is not at the time when tltc matter came 
bcfoic the Court a person liable todiscliargc the debt. 
Such a purchaser is not entitled to have the debt 
scaled down merely because the mortgagor was at 
the commencement of the Act an agriculturist entitled 
to the benefits of the Act, whicli benefits he has not 
claimed. 60 L.W. 583 = »947 M.W.N. 542*A.I.R. 
1948 Mad. 205 -(1947) 2 M.L.J. 273. 


Plea that debt due to mortgagee is liable to be 
scaled down. 

A lessee has a right to redeem tlic usufructuary 
mortgage by virtue of the lease alleged to have been 
obtained from the mortgagor subsequently to the 
mortgage and is thus interested in raising the question 
as to the true amount payable to the mortgagee. He 
can, therefore, raise the plea that the debt due to the 
mortgagee is liable to be scaled down under the pro- 
visions of Act IV of 1938. (1940) M.W.N. 917 = 
A.I.R. 1941 Mad. 21 =(1942) 2 M.L.J. 290. 

Benefits under Act — Availability. 

Cert.tin persons who were agriculturist purchasing 
parts of hypothcca after adjudication of mortgagor — 
Court holding that they were not cntiilcd to apply 
for benefits under Act, held that the High Court can 
interfere in revision as the Court refused to exercise 
jurisdiction. (1940I 2 M.L.J. 291 =(1940) M.WN. 
831=52 L.W. 30 i=A.I.R. 1940 Mad. 808. 

—Benefit under — Availability. — Co-owner in 
possession of common funds — His liability to 
pay shares of others, if covered by Act. 

Ordinarily, the relation between co-owners, wlicn 
one of them is in possession of common funds, is not 
that of creditor and debtor. The liability, therefore, 
of a co-owner in possession of common funds to pay 
the shares of other co-owners is not covered by 
Mad, Agri. Relief Act. A.I.R, 1939 Mad. 471* 
49 M.L.W. 391 =(1939) M.W.N. 279 =(i 939 ) i M L J. 
528=1. L R. (1939) Mad. 525 = 186 Ind. Cas. 214. 

4. Construction. 


——Benefit under — ^Availability. 

Agreement to sell property in satisfaaion of debt — 
Whether it amounts to discharge of debt depends 
on intention of parties— Creditor describing lands as 
his in leases obtained from tenants— Debtor in his 
letter also referring to them as of creditors— Agreement 
followed by delivery of po.sscssion, held amounted to 
conditional discharge of debts — And debtor, held 
not entitled to claim to scale down under Mad. Agri. 
Relief Act. 56 L.W. 679 = J943 M.W.N. 718^(1943) 
2 M.L.J. 584=A.IR. 1944 Mad. 218=215 Ind. 
Cas. 310. 


Benefit under — Availability. 

Interest on Irarruftt/dj— Plaintiff must show that 
interest was payable— Deposit under S. 15 — No interest 
paid on kattubadi — Effect on scaling down.— When 
interest is due, that interest is to he included in the 
rent for the purpose of Act IV of 1938. (1942) i M.L.J. 
385-A.I R. 1942 Mad. 419=55 L w. 185 = 1942 
M.W.N. 244=202 InJ. Cas. 88. 


—Benefit of the Act — Availability. 

An agriculturist tenant can get the benefit of Ac 
V of 1938 by paying the rent on the holding even i 
there is a non-agriculturist co-tenant. But when 
the landlord is a melcharihdar, he is not a junior 01 
intermediary and the rent cannot be scaled down a: 
against him. A.I.R. 1941 Mad. 436=194* M.W.N 
239 (0-53 L.W. 361. 

—Benefit ondcr — ^Availability. 

A puime mortgagee impleded by the prior mort 
gagee in his suit, can be deemed to be a debtor entitle* 
to the beneflu of the Act as he is the person liabli 
to pay the amount of the debt due to the prior mort 
A.I.R. X94X Mad. IX3-I.L.R. (194*5 Mad. 53- 
Sa L.W. 4fi-(i94o) a M.L.J. 5*3 -*94® M.^N 
1010=195 Ind. Ou. 697. 

— — ^Benefit ondar— Availability — Usufructnar; 
* — by moftgafor- 


— Construction of Act. , 

Act IV of 1938 is an ex-proprietary measure and 
if there is any doubt as to the meaning of its terms, 
that doubt should be resolved in fayour of the person 
expropriated and not of the person who claims the 
ri^u to expropriate. A.I.R. 194* Mad. ii8 = I.L.R. 
(1941) Mad. I32=(I940) 2 M L J, 838 =(1940) M.W.N. 
1189=52 L.W. 772 = 195 In^i. Cas. 559. 

Construction. 

The provisions of the Act arc of an exproprietary 
character and should be strictly construed. The 
scope of the Act should not be extended beyond what 
is clearly and cxptcssly indicated by its terms. A.I.R. 
1941 Mad. 158 =(i 940) 2 M L J. 887=52 L.W. 
8i9=(i94o) M.W.N. 1247. 

— — Construction — Scope should not be extended. 

The Mad. Agri. Relief Act is designedly cxproprict- 
ary in its effea and the scope of its provisions ought 
not to be extended under the guise of what is some- 
times called a benevolent construction. A.I.R. 1941 
Mad. 32i=(i940) 2 M.L.J. 664=52 L.W. 595 = 
(1940) M.W.N. io67=I.L.R. (i 94*) Mad. 248 = 
195 Ind. Cas. 776. 

5. Debt on negotiable instruments. 

Debt on negotiable instrument. 

Compromise decree— Agreement relating to ins- 
talments in which it was to be paid and the security 
to be given— Decree based on promissory note of 
1930 which . included ccitain sum paid as cash and 
certain amount due on earlier promissory note of 
1928. The Utter pro-note was the result of partition 
in debtor's family whereby first defendant became 
liable for half the fwily debts : 

Held, that the integrity of anterior debt was broken 
and debt incurred after ptmition by the first defendant 
became a fresh obligation. The . debt, therefore, 
had to be t^ed down to the principal of the 1928 
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pro-note together with subsequent cash advance under 
the 1930 pio-note and costs. 

Held, also that in scaling down the decree amount 
representing the costs and the amount representing 
the debt with interest thereon should be differentiated. 
(1944) I M.L.j. 422=A.I.R. 1944 Mad. 410=57 
L.W. 357. 

Debt on negotiable instruments — Act applies 

and is not ultra vires. 

Madras Agri. Relief Act IV of 1938 is not ultra 
vires the Local Legislature because it affects negotiable 
instruments. Debts arising on negotiable instruments 
are within the purview of the Act. AIR. 1943 
Alud. 292 =1943 M W.N. 26=(i943) i M L.J. 104 = 
56 L.W. 141=1 L.R- (19431 Mad. 717=210 Ind. Cas. 
98. 

Debt on negotiable instruments— Provisions 

of Act affecting rights of parties under Negoti* 
able Instruments Act. 

The provisions of the Mad. Agri. Relief Act are 
not invalid even though they may affect the rights 
of parties under the Negotiable Instruments Act. 
A I R, 1942 Mad. i 69=(I94I) 2 M.L.J. 808=54 L.W. 
577=201 Ind. Cas. 117. 

Debt on negotiable instrument. 

*rhc words ‘ suit thereon * under Ss. 120 and 121, 
Negotiable Instruments Act, cannot apply to proceed- 
ings initiated by the maker or promisor for relief under 
a special enactment like the Mad. Agri. Relief Act. 
A.I.R. 1940 Mad. 52=50 L.W. 587=(i939) M.W.N. 
1044 =(1939) 2 M.L.J. 658 = 186 Ind. Cas. 458. 

Debt on negotiable Instruments — Act, if 

repugnant to Negotiable Instruments Act (l^VI 
of 1881), Usurious Loans Act (X of 1918), or prin- 
ciples of Hindu Law — Act, whether ultra vires — 
Scope of Act — Debts arising on Negotiable Instru- 
ments— Government of India Act, 1935, Sch. 
VII, List HI. 

The Madras Agri. Rcl?cf Act makes no difference 
between a simple contract debt and debt due on a 
promissory note or other negotiable instrument. There- 
fore, debts arising on negotiable instruments arc witli- 
in tile purview of the Act. 

The Madras Agri. Relief Act cannot be regarded 
as really affecting the principles embodied in the 
Negotiable Instruments Act. Negotiation of a promis- 
sory note is not prohibited, nor is it said that a maker 
or an indorser should not be liabicr The only effect 
of the Madras Agri, Relief Act, so far as negotiable 
instruments arc concerned, is to reduce liability where 
the maker or indorser is an agriculturist. In providing 
tor this, the Provincial Legislature had acted in the 
interest of agriculture by regulating money-lending 
to agriculturists. The Madras Agri. Relief Act, is 
thus in substance within the express powers of the 
Madras Legislature and the fact that in particular 
cases it may operate to reduce liability on contract, 
evidenced by negotiable instruments cannot affect* 
its validity. 

Further, the Act can be supported on the ground 
that It relates to contracts falling within the Concurrent 
Legislative List, The indebtedness of the agricul- 
turists arise.s out of contract and contract of the nature 
contemplated by the Concurrent Legislative List. 
Rcgaiding the Act as an Act dealing with a matter 
falling within the Concurrent Legislative List, S. 107, 
Government of India Act comes into operation. There 
fore, its provisions must pievail in the Province by- 
virtue of the provisions of S. 107, Government of India 
Act, unless and until the Federal Legislature thinks 
Ht to legislate in respect of the same matter. 


- 5 . Debt on negotiable instruments. 

The provisions of the Act cannot even be said to 
be repu^ant to Usurious Loans Aa, if the Provin- 
cial legislature had the power to pass the Madras 
Agn. Relief Act, as being an Act dealing with matters 
m the Provincial Legislative List— The fact that it 
affects, so far as agriculturists are concerned the dis- 
cretion given to the Court by the Usurious Loans 
Act, can make no difference to its validity But 
m any event the Madras Agri. Relief Act,' here 
again finds suppoit from the provisions of S 107 
Government of India Act, and hence the Act cannot 
be said to be repugnant t.o the Usurious Loans Act. 

Similarly, the Provincial legislature has power to 
legislate with regard to contracts and no exception is 
made in respect of contracts entered into by Hindus 
1 here is no Federal or “ existing Indian law ” which 
stands in the way and even if there were, the sanc- 
tion of the Governor-General given under S. 107 (2), 
Government of India Act, would remove it The 
Provincial Legislature had, therefore, full power to 
legislate with regard to contracts entered into by 
Hindus and to reduce their contractual obligation. 

A Hindu son cannot be made liable for more than what 
his father is liable for, and in cutting down the father’s 
liability, the Legislature is not interfering with any 
principle of Hindu Law. The same remarks apply 
in the case of the manager of a family contracting a 
debt for family necessity. The membeis of the 
family are liable to the extent of their interests in the 
family property for so much of the debt as is fully 
recovcr.''blc. The manager is in the position of an 
agent and the Provincial Legislature has, under the 
Concurrent Legislative List, power to legislate with 
regard to agency as well as with regard to contract. 
The Act does not therefore, operate to c'lang: the 
principles of Hindu Law. 

For ^ese reasons, the Madras Agri. Relief Act is 
iuira vires the povvers of the Provincial Legislature. 

49 L.W. 257=A.I.R. 1939 Mad. 361 =(1938) i M. 
L.J. 272=(I939) M.W.N. 192 (2) = I.LR. (1939) 
Mad. 151=180 Ind. Cas. 994 (F.B.). 

6. Act, if intra vires. 

If iiiira vires of the Provincial Legislature. 

See Government of India Act. (1935), S. 107 (2) 
and Madras Agriculturists Relief Act (IV of 1938). 
(1950) 2. M L.J. 328=A.I.R. 1951 Mad. 263. 

7 . Procedure. 

Appeal pending — Act passed — Application 

for relief under Act— Procedure. 

Where, during the pendency of an appeal, the Act 
has come into force and an application has been made 
for relief under the Act, the application should be 
considered as a mattci arising in the appeal. If the 
Appellate Court transmits the application to the trial 
Court for disposal, a .provision should be made in the 
appeallate decree for that decree being subject to the 
order to be passed on the application under the Act 
by the trial Court. 56 L.W. 105=A.I.R. 1943 Mad. 
330=(i943) I M.L.J. 32 = 1943 M.W.N. 94=210 
Ind. Cas. 189. 

^Appellate Court's decree declaring liability 

for first time — No written application raising 
plea for relief under Act before Appellate Court 
— ^Proper procedure. 

When a liability is being declared in the Appellate 
Court’s decree for the first time and a plea is open • 
to the defendants under the Act, there should be a 
written application raising this plea before the Appel- 
late Court and on such application, the Appellate 
Court should either give its own decision or reserve 
in its decree the right to have the matter decided by 
the Court below. 
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It is doubtful whether an order reserving a plea ^dcr 
the Mad. Agri. Relief A« for subsequent adjudi- 
cation should be passed in the absence of an 
prayer for the benefits of the Act. But the ‘trep.larity, 
if irregularity it be, should not deprive the defendants 
of their remedy when both parties have treated the 
order as binding upon them. A I.R. 1940 
959 »52 L.W. 4I3 =(i 94 o) 2 M.L.J. 473-(t940) 
M.W.N. 947=194 Ind. Cas. 757- 

8. Restitution. 

Mad. Agri. ReUef Act and C.P. Code, S. 

X44— Power to modify decree in the Ught ot 
Act IV of 1938 after appeal had been disposed oi— 
Restitution — Principle underlying. 

A mortgagee filed a suit on a mo.tgagc and the 1st 
appellate Court decree the suit. The amount due 
was reduced by the High Court in se»nd appeal. 
Pending the second appeal the dccrec-holdcr took 
out execution and certain properties were brougnt 
to sale and sold to the decrce-nolder and taken delivery 
of by him. On the date of the hearing of the sewnd 
appeal and application was filed by the person whose 
properties were brought to sale in execution for s«lmg 
down the decree in accordance with the provisions 
of Act IV of 1938- That application when it came 
on for hearing was remanded to the trial 
disposal and the trial Court scaled dowii the debt. 
On an application for rcctitution being field by the 
person whose properties were sold in execution ot the 
mortgage decree. 

Held, (0 the decree in second appeal luying become 
final any finding by the trial Court regarding the relief 
which mi^t have been obtained had the pro^r 
procedure been taken will not affect 
2 M.L.J. 855 = I.L R. (1942) Mad. 346 • 

(ii). That as the true criterion for restitution is to 
consider what would be the position had the apj^JI te 
Court’s decree been passed by the Cou^rt of "f** ‘"s- 
tance and as the sales which had been held were sales 
which would have been held even if the ^urt ot first 
instance had decreed the amount eventuaUy found to 
be due in appeal, there was no legal or equitable reason 
for setting aside the sales or ordering ”5 

Ind. Cas. 127-59 L-^. 74-1946^ M.W.N. 25 = 
A.I.R. 1946 Mad. 258 *=(i94^ I M L.J. 5 

9. Right of appeaL 

Right of appeal. 

There is no right of appeal when an 
fot a declaration is dismissed on the pound that «e 
debtor it not an agriculturist or the debt is n« one 
which can be scaled down under the Act. A.l^. 
1944 Miul. I«-(I943) I I- ‘3°-=57 L 
400"«1943 M.w^N. 165=215 Ind. Cas. 28. 

Synopsis. 

S. 3 (ft— “Person.** 

S. 3 («)—(<») “ Afrienlturist ** 

(6) Borden of proof. 

8. 3 (U) Pro, (A)— Scope and applicability. 

s. , (U) Pr.,(B,- 

8 . , (U) Pro. (Q- (.) 

(2) Burden of proof. 

(3) Interpretadon. 

(4) Scope and appUcabillty. 

S. 3 (U) Pro. (Dj— Scope and applicability. 

S. 3 (Ul)— Sea also Ss. 8, 9. 

I. AppUcabUity. 

1. “Debt." 

>0 P 


S. 3 (iv)— Sec also S. 15* ^ . 

Interpretation and Scope. 

S. 3 (v)— “ Creditor.” 


S. 3 (I)— " Person.” 

S X ^i) and (iv)— “ Person ”— Estate la ^c 

hani: y in exeWtor-Right to relief under 

the Act. ... yiif 

There is no provision in the Madras Act (IV 
of 1938) under which such an impersonal entity 
as an estate in the hands of an executor can claim 
relief It is not a * person ’ and hence not an ^ipic^- 
turisi ’ and it would seem to be erarcssly excluded by 
the terms of S 3 of the Act. The quesuon of the 
sscSt of thi estate is a matter of no relevant 
for determining the right to relief under th^ An 

A IR. 194S Mad. 58=58 Mad L W. 565 = 1945 
Mad. W.N. 722 =(1945) 2 Mad. L.J • 4f 0. 

c a rft— “Person”— Composite famUy in 

Neli?;e adjacent Dis^cts. if “ undivided 

Hindu family” within S. 3 (i> 

The association known as the composite family, 
th^xistence of which by custom has been recognised 
in he NcUore and adjacent districts, ^not properly 
be «rmed ■■ an undivided Hindu famdy ” such as is 
recomised as a person m the definition ms. 3 
Mad. Agri. Relief Act. A.I.R. 

L.W. 706=(i942) 2 ML.J. 592-1942 M.w.w. 
719=204 Ind. Cas. 629. 

S. 3 (U)— (a) “ Agriculturist,” 

s. 3 (U)—‘‘ Agriculturist”— Residence, if test 

The fact tliat a person is residing outside the^Proyince 
of Madras will not affect his status as an 
turist” as defined in S. 3 

56 L.W. 105 -A.I.R. 1943 Mad 330=1943) 1 M- 
L J 32-1943 M.W.N. 94=210 Ind. Cas. 189. 

_ - , Agriculturist ”-Usufrucmary 

mi^^gee of agriculSTral Ian<^ if agriculturist^ 

Usufructuary mortgagee of 
priL facie be In agriculture wkss 
one of the provisos to S. 3 (»0 Mad. Agri. Kelict ACT 

5J L W. i 84=A.I.R. 1942 slf ^ 

208=1941 M.W.N. 975 =200 Ind. Cas. 861. 

— S 2 (U)-” Agriculturist ’-A to of money- 

rM.L.j. 172. 

c 2 ai)— “Agriculturist”— PersM havtog 

„i;fbl.*lnt.ie.t to agrlmJtjma iMd outtld. 
MuniapmUty, whether agriculturist. 

All that S. 3 (lO, Mad. Agri. Relief Act, .requires 
i< ^t the person who claims to be an a^icu wrist 
iho^d iuve*i saleable interest in an apiwlcural land 
situated outside a Municipality, and if he hw such 
land it is wholly immaterial whether or not he also 
oSni imicStStal lands within a Mumcipaliw. 52 
L.W. 915-A.I.R. *94* Mad. 277-(«94 o) 2 M.L.J. 

1055-1941 M.W.N. 176-195 Ind- Cas. 165. 

3 (U)_«Agricultariat”— Peraon entitled 

to collect rente of estate. 

Every person entitled to coUect rents of an esute 
is fSSd-SSdS under S. 3 (5) of the Maikas ^t« 
Land Act, and hence, is not an agri^wHst. A.I.R. 
TJJv M ad. 244-5* 521 -(1940) M.W.N. 1043- 

^1940) 2 M.L.J. 

\ 8. a (!!)_•* Agrlcoltnrlat “-bolder of ▼endor'e 

Ucn In land. If afrieultarlst. 

The holder of a vendor's Hen in aplcultursl lapd 
U qualified to be an agriculturist. AXr. 1941 M^. 
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L-W. 436=(i94c>) M.W.N. 959=(i94o) 

2 M.L.J. 501=193 Ind. Cas. 896. ^ 


— S. 3 (ii)— “Agriculturist "—Simple mort> 
gagee of agricultural land, if entitled to benefits 

Ot Acte 

A simple mortg.tgee of agricultural land has, by 
Virtue of js mortgi-gc, saleable inreresi in agricultural 
l^a which would qualify him for the benefits of the 

to the definition in S. 3 (it). 52 
L.W. 48i=A.I.R. 1941 Mad. I13=I.L.R. (1041) 

2 M.L.J. 5I3=(i940) M.W.V 

1010=195 Ind. Cas. 697, 

} W)-'‘*Agriculturise”— Simple mort- 
gagee of agricultural land, if * agriculturist.' 

A simple mortgagee of agricultural I'nd has a sale- 
able interest therein, so as to bring him within the 

in S.3 („•) (a) 
A.I.R. 1940 Mad. 941 = 
480=(1940) M.W.N. 

S. 3 (ii) — (J) Burden of proof. 

— -S. 3 (2) (a) and Proviso (C)— Agriculturist- 
Burden ^ proof— Assessments mentioned in 
proviso (C) to be treated cumulatively— Proof 
of en»y of holding in the name of a person— If 
enough to brmg the matter within proviso (C), 

Though the burden of proving that he is an agricul- 
turist IS on the debtor in the first instance, wh?re he 
shows that he fell within the general definition of the 
w^rd he would be entitled to relief unless he is deprived 
of the privilege by one of the provisos, and the 
^ any one so asserting to prove 

It is wrong to say that the assessments under the Acts 
mentioned in proviso (C) to S. 3 (2) of the Act should 
not be treated as cumulative. 

WJierc a person is not the owner of any building* 

assessment registers show that 
It stands in his n^c is not enough to bring the matter 
Within proviso (C). 62 L.W. 819B1AIR 1040 PC 
3T9 = I949 M.W.N. 72i=Ci949)2 M.L.J 688 f 

(H)— Burden of proof— Person having 
s^eable mterest In agricultural land— Bur^ 
of pro^g t^t he is not agriculturist is on cre- 

record to show 

that ^editor had discharged burden— Order of 
Court holding that debtors are disqualified 

Ac. can b. 

in ^P«Eon is Shown to have a saleable interest 
m any agricultural land, the burden of proving that 

m or other of the four provisos 

to S. 3 (11) hes upon the creditor. 

In a petition under S. 19-A by the creditor whose 

«8riafitural la^d^Ac^Xor med 

and ZnS ^ ^ undivided were assessed to house 
rental properties whose annual 

within fhi.^ *0 bring the debtor 

SficaS® Of Proviso (C) to S. 3. (ii). The 

however, showed that names of persons 

anv toe nf connected with 

debtors were also assessed in respea 
® properties. On the date of hearing the 
vbtors were absMt. The creditor adduced no evidence 
« to who the o^r persons were and what share they 

properties assessed. The Court 
^^thout seriously applying its mind to the decision of 
me c^e assumed that the certificate was sufficient 
to bring the debtors within Proviso (Q ^ S. 3 (a) 


and held that the creditor was entitled to the amount 
under the mortgage. 

.1, creditor bad failed to show that 

debtor s proportionate annual rental value exceed- 
ed Rs. 600 ^d thus failed to discharge the burden 
that lay on hra th?t the debtors were disqualified from 
claiming the benefits of the Act. 

(11) tlut in thus disposing of the matter the Court 
aaed wih matenal irregularity in the exercise of juris- 
diction and, therefore, its order could be interfered 
'^*jh in revision. A.I.R. 1946 Mad. 264=59 Mad 
L.W, 36— (1946) Mad. W.N. 66 =(1946) 1 Mad. L. J. 54. 

— S. 3 (ii)— Burden of proofi 

A person who claims to be entitled to the benefits 
Of the Act must prove that he is an agriculturist within 
the meaning of the definition in S, 3 (ii). Hence it 
IS not correct to say that because the debt was incurred 
ongmally by an agriculturist, his transferees are entitled 
to me benefits of the Act whether they are themselves 
agriculturists or not. A I.R. 194a Mad. aoo=I.L.R. 
(1942) Atod 3 o 8«=54 L.W. 579=i94i M.W.N. 1000= 
(1941) 2 M.L.J. 913=201 Ind. Cas. 218. 

S. 3 (ii)— Burden of proof. 

A person applying under the Act claiming himself 
to be an agriculturist has first to establish a prima faeU 
ase that he falls under one of the tetegories enumerated 
in S. 3 (ii) (a) to (d). Then the burden shifts to the 
opposite party to show pntna facie that the applicant 
** excluded by one or other of the provisos. Alter 
this, the burden again shifts to the applicant to adduce 
materials which are specially within nis knowledge and 
have a beating on the applicability of the provisos. 
A.LR. 1941 Mad. ir2=(i94o) 2 M.L.J. 498-52 
L.W. 470«=(i940) M.W.N. 991. 

S. 3 (ii), Pro. (A) — Scope And Applicability. 

"“”"8 3 (ii), proviso (A) — Scope and applicability 
^Pifzn or association of persons assessed to 
income-tax— Individual member comes within 
proviso (A) to S. 3 (II). 

Having regard to the provisions of Ss. 14 (2) and 4$, 
Income-Tax Act, when a firm or an association of 
persons is assessed toincome-tax, what is really assessed 
IS the income of the individual members and there- 
fore, the individual member comes within S. 3 (ii), 
proviso (A). 

The defendant brought a suit for partition a^pinst 
his father and other members of his family and 
during the pendency of the suit, applied for appoint- 
ment of a Receiver. The drfendmt himself was 
appointed as Receiver, and while carrying on the 
family business, he was assessed as Receiver in respect 
of the profits derived during the pendency of the suit. 
The assessment was made during the years referred 
to in proviso YA) to S. 3 (ii), A^i. Relief Act. The 
assessment wal made on the basis that the appellant 
and the members of his family sifter the institution 
of the partition suit constituted an association of 
persons within the meaning of S. 3, Income-Tax Act. 

It was argued for the defendant that, inasmudi as 
he was assessed as representing an association of 
persons, the assessment could not be deemed to have 
been imposed upon him in his individual capacity 
and that, consequently, be was not excluded from 
the benefit of the Act : 

Held, that the defendant must be deemed to have 
been assessed in income-tax and was not entitled 
to claim the benefits of the Madras Agriculturists' Relief 
Act. A.I.R. 1942 Mad. ^—1942 M.W.N. 287— 

(19^) j f4.L.J. 559“55 L-W. Ind. Caa. 456. 

• ♦ 
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— S. 3 (ii) Pro. (A)“-Scopc and Applicability- 
Firm assessed to income-tax— Partner not 

application for refund under S. 4^* 
Income-Tax Act (XI of ija*)— Partner holding 
share in firm, if comes within proviso (A). 

Where a firm is assessed to iocome-tax, a partner 
holding a share in the hnn and not having made an 
application for refund under S. 49, Income-tax Act 
of the tax upon his share of the firm, comes within 
the proviso {A) to S. 3 whether total income falls 
below the taxable minimxun or not. A.I.R. 194^ 
Mad. 672*53 L.W. 685 =(i94I) 1 MX.J. 782=1941 
M.W.N. 488. 

S. 3 (ii), Pro. (A)— Applicability — Criterion. 

The criterion for the applicability of Proviso A to 
S. 3 {ii). Mad. Agri. Relief Act, is not the period in 
respen of which the assessment is made but the date 
of the assessment. Proviso A only disqualifies persons 
^o have been assessed to Income-tax in either of the 
two financial years ending March 31, 1938, and it docs 
not lay down any restriction regarding the period 
in res]^ct of which that assessment might have been 
made. A.I.R. 1941 Mad. 289=(i940) M.W.N. 1156= 
(1940) 2 M.L.J. 817=52 L.W. 731=193 Ind. Cas. 547. 

S.3 (ii), Priviso (B) — (a) Interpretation. 

S. 3 (ii) Proviso (B)— Interpretation— Cri- 
terion under Proviso (B) for exclusion from 
category of agriculturists is actual date of assess- 
ment — S. X37-B, Madras City Municipality 
Act (TV of X9X9), intention of — Assessment to 
profession tax made after October x, X937* 
relating to period immediately preceding — 
Assessee, if Agriculturist* 

The words “ has within the two years immediatejy 
preceding October i, 1937, been assessed ” in S. 3 (I'O 
Proviso (B) mean what they say and nothing else. 
The criterion in Proviso (B) for the exclusion from 
the category of the agriculturists is not the aaual 
period WT which the tax is payable but the actual 
date on which the assessment is made. Section 137-B, 
Madras City Municipal Act is obviously intended 
to make the machinery for the levy of the tax appli- 
cable to a retrospective assessment and to meet any 
possible objection which might be raised owing to 
the delay in making the assessrnent. But in the 
case of a retrospective assessment, it is not provided 
that the ^tc of the assessment shall be deemed to 
foil within the period to which the assessment relates. 

Hence a person is not disqualified from claiming 
to be an agriculturist by reason of an assessment 
to profession tax made after October i, X937, although 
relating to the period immediately before October i, 
1937. A.I R. X94I Mad. 152-I.L.R. (1940 Mad. 
3l3-(i94i) a M.L.J. 841 -(1940) M.W.N. 1192“ 
52 M.L. w. 765 “ 196 Ind. Cas. 288. 

8, 3 (II), Pro. (B)— Scope end applicabiUty. 
8. 3 iU), Prieiso (B).— Scope and erpUcablUty. 

Aasetament to property tax under Madras Local 
Boards Act, not challenged in appeal within time— 
Schedule IV of that Act does not empower President 
or Pmehayat to cancel assessment— Expunction of 
asscssec't name from registers by Panehayat cannot 
alTect assettec's legal position— Assessee must be 
deemed to be assessed within S. 3 (u). Proviso (b), 
Madras Agri. Relief Act— Court cannot question 
lenity of atseumem. A.I.R. 1942 Mad. 598=1. L.R. 
(1942) Mad. 94* -(*942) 2M.L.J. I53‘'1942 M.W.N. 
447=35 L.W. 470=205 Ind. Cas. 102. 

——8. 3 (U) Priviao Scope and appUea- 
bUlty— Radrcd PoUoa Omcer payiag pronaaioo 
tax— Tax— Natan a£ 


A person who pays profession tax on his pension 
as retired Police Officer docs in fact pay profession 
tax other than agriculture within proviso B to b. 3 (2) 
on an income derived from a profession. A.I.K. 
1942 Mad. 449=55 M.L.W. 238=(i942) i M.L.J. 
466=1942 M.W.N. 331=202 Ind. Cas. 19. 

S. 3 (il). Proviso (B) — Scope and applicability 

— Only in respect of which agriculturist has 
actually been assessed to profession tax under 
District Municipalities Act, should be consi- 
dered — His share of income of firm separately 
assessed to profession tax should be excluded. 

‘ Person ’ under Act IV of 1938 does not include 
an unincorporated company or association. There- 
fore, what disqualifies a person under proviso (B) 
to S. 3 (iij is the individual assessment of that person 
to profession tax on a certain stipulated income. 

Under the District Municipalities Act, however 
a partnership is included in the definition of “ com- 
pany ” and for the purpose of profession tax, a company 
is a separate unit classified and assessed to profession 
tax without reference to the private income of the 
individuals of whom the firm is composed. When 
a firm has been assessed to profession tax, the individual 
members of that firm cannot be assessed again on their 
share of the income of the firm. Tlic tax imposed 
on the firm is clearly an assessment on that firm as 
separate unit and the tax imposed on the individual 
is imposed upon that individual without reference 
to his capacity as a member of the firm. Therefore, 
when the firm is assessed to profession tax, it cannot 
properly be said that the individual partner is assessed 
to profession tax, though no doubt indirectly he pays 
that tax. Consequently, in applying proviso (B) 
to S. 3 (tO> Mad. Agri. Relief Aa, only the income 
in respect of which the alleged agriculturist has been 
aauatly assessed to profession tax under the District 
Municipalities Act, should be considered and his 
share of the income of a firm, which firm iias been 
separately assessed to profession tax should be excluded. 
A.I.R. 1942 Mad. 382=(I942) i M.L.J. 24 = 1942 
M.W.N. 23 = 55 24=204 Ind. Cas. 612. 

S .3 (ii)» Priviao (B)— Scope and applicability. 

Under . 3 (I'O* proviso (D) the assessment for four 
consecutive half years from October i935> to Septem- 
ber 1937 is not necessary. A.I.R. 1940 Mad. 9t9= 

52 L.W. 420 (i)=(i940) i M.L.J. 467=(i940) M.W.N. 

997. 

S. 3(U)t Proviao (B) — Scope and applicability. 

It is wrong to say that it is only a person who has 
been validly asscBsed who is excluded from the defi- 
nition of agriculturist. A.I.R. 1940 Mad^i9=52 L.W. 
42 O(i)=(I940)2 M.L.J. 467— (1940) M.W.N. 997. 

S. } (U), Proviso (C) — (1) Annual rental or 
Capital value — Calculation. 

S. 3 (U) Proviao (C) — Person owing only chare 

in house assessed to property tax — Annual rental 
value of house under S. 3 (U), Proviso (c) — What is. 

Where a person owning only a share in a house is 
assessed to property tax in computing the annual rental 
value of the house under S. 3 (iV), Proviso (c) Mad. 
Agri. Relief Act, it is not the whole annual rental 
value of the house that should be taken into account 
but only the proportionate share of such value 
55 M.L.W. 85 i=A.I.R. 1943 Mad. 2s8=(i942) 

2 M.L J. 487=207 Ind. Cas. 207. 

S. 3 (Ii), Proviso (C)— Annual rental value 

Is net, not gross rental s^ue. 

The phrase *' annual rental value " is a general 

5 hraae and hence the annual value in prov^ fC) 

I the net figure after making the atatutory deducUoo 
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and not the gross rental. A.I.R. 1943 Mad. 194 = 
1942 M.W.N. 708=55 M.L.W. 78 o=(I 942) 2 ML.J. 
676=1. L R. (1943) Mad. 591 =205 Ind. Cas. 579. 


S. 3 (ii), Proviso (C) — Explanation — ^Assess- 
ment on capital value. 

In cases of assessment on the basis of capital value, 
under the explanation to S. 3 (ii). Proviso (c), the rental 
value must be calculated at 5 per cent of the capital 
value. It is not open to the Court to take evidence 
of actual rent paid, and capitalise it on the 5 per cent 
basis. A I.R. 1941 Alad, 448 = 1941 M.W.N. 291 = 
53 M.L.W. 391^(1941) I M L.J. 466. 

3 Proviso (C)— (2) Burden of Proof. 

S. 3 (ii), Proviso (C)— Burden to prove that he 

is agriculturist lies on debtor — Debtor proving that 
he owns saleable interest in agricultural land— 
Burden shifts on to creditor — ^tcr case is closed 
and Judgment reserved Court allowing mortgagee 
to file documents to show that debtor was dis- 
qualified from claiming benefit of Act by reason 
of proviso (C) — Debtor stating that properties 
referred to in documents were wrongly included 
in mortgage— Question held should ^ve been 
raised during trial. 

Althouglt the initial burden to prove that he is 
an agriculturist as defined in the Act lies on the debtor 
when he proves that he owns a saleable interest in any 
agricultural land of the kind mentioned in S. 3 (iV), 
the burden shifts on the creditor to prove that the 
debtor is disqualified, under one or the other of the 
provisos to S. 3 (it), from claiming the status of an 
agriculturist. 

After the case was closed and judgment reserved, 
the trial Court allowed the mortgagee-plaintiff to file 
wrtain documents to show that the properties included 
in the mortgage were assessed to house tax on the 
basis of a rental value exceeding Rs. 600 and there- 
fore the defendant was disqualified from claiming 
the benefits of the Act by reason of proviso (c) to S. 3 (j'O 
of the Act. The Court gave an opportunity to the 
defendant to rebut these documents. The defendant 
adduced no rebutting evidence but filed a “ memo- 
randum of objections ” stating that the properties 
referred to in the documents were wrongly included 
in the mortgage : 

Held, that the question should have been properly 
raised by the plaintiff mortgagee during the trial so as 
to give the defendant an adequate opportunity to repel 
his alleged disqualification under proviso (C) to S, 3 (I'O 
the burden of proving which clearly lay on the mort- 
gagee in the circumstances of the case. A.I.R. 2946 
Mad. 437«(1946) i Mad. L.J. 373=59 Mad. L.W. 
380=1946 Mad. W.N. 28a. 

S. 3 (B), Pro. (C) — (3) Interpretation. 

•S. 3 (ii). Proviso (C) — Interpretation— 


“ Aggregate in proviso (C)— Meaning of. 

The word “ aggregate " in proviso (C) to S. 3 (11) 
clearly refers to the total of the rental value of the 
various buildings and lands in respect of which the 
wx has been imposed and not to the total of the valua* 
tion for two half years. A.I.R. 1942 Mad. 533 = 
55 M.L.W. 288=(i942) i M.L.J. 571=2942 M.WN. 
415=202 Ind. Cas. 6. 

S. 3 (ii), Proviso (C)— Interpretation— ** Agri- 
cultural land Question of fact—** Agri- 
cultural *% meaning o£ 

The question whether land is or not “agricultural” 
is legally a question of fact. The term ** agricultural ” 
as used in provisojfc) to S. 3 'must be read m the sense 
which it is used m the relevant section of the Mgdrv 


District Municipalities Act and not in any narrow 
sense which might be spelt out of the definition of 

agriculturist ” in S. 3 (it) (a) of the Aa. (1945) 
2 M.L.J. 3=58 L.W. 87 (i)=i945 M.W.N. 41(1)= 
A.I.R. 1945 Mad. 148. 

S. 3 (li), Proviso (C) — ^Interpretation— “ Is ” 

must be read as “ was Projierty in munici- 
pal register in name of third person— Tax, held 
recovered from real owner. 

The verb “ is ” in the final clause of proviso 
to S. 3 (if) must be read as being equivalent to ‘* was ” 
and the period during which the rental value is to be 
not less than Rs. 600 must be the same two years 
within which the assessment is to disqualify the 
person who claims to be an agriculturist. 

An agriculturist owned property during the whole 
of the relevant period and regarded himseff as respon- 
sible for the tax. The tax was demanded from him 
and on his representation, the assessment was reduced 
and he paid the tax : 

Held, that the agriculturist was the person who 
was assessed to property tax in respect of his property 
even though the municipal demand register had not 
been brought up-to-date by the substitution of his 
name for that of some former owner. A.I.R. 1942 
Mad. 420=1942 M.W.N. 208=55 L.W. i64=(i942) 

I M.L.J. 388=204 Ind. Os. 570. 

~ — S. 3 (11), Proviso (C) — Interpretation— Tax, 
if must have been imposed throughout the period 
of two years. 

It is incorrect to say that in order to come within 
the purview of proviso (C) to S. 3 (ii), property tax 
on a rental value of not less than Rs. 600 must have 
been imposed throughout the period of two years 
specified in the proviso. Sudi interpretation is 
against the plain language of the proviso which docs 
not use the word “throughout” but uses the word 
“ within.” If at any point of time within the period, 
the disqualification has been incurred it will satisfy 
the terms of the proviso. A.I.R. 2942 Mad. 533* 
1942 M.W.N. 4i5=(i942) I M.L.J. 57i=S5 L.W. 
288=202 Ind. Cas. 6. 

S. 3 (li). Pro. (O— (4) Scope and applicability. 

S. 3 (ii), Proviso (C) — Scope and applicability— 

Rate of assessment actually fixed must govern 
application of S. 3 (U), proviso C. 

The rate of assessment actually fixed must govere 
the application of S. 3 (u), proviso C. The Court, 
for the purpose of S. 3 («), proviso C, cannot 
the propriety of the assessment. A.I.R. 2941 Mad. 

i t3“(i94i) I M.L.J. 285=53 M.L.W. 108=194* 
l.W.N. 273. 


cabiUty. 


3 (11) — Provisa (C) — Scope and appli- 


It cannot be said theat Proviso (C) to S. 3 (it) con- 
templates only the ownership of the property by the 
individual concerned and does not conte^lite his 
assessment in respect thereof Proviso (Q clearly 
requires that in order to come within its scope, the 
individual must have been actually assessed. It 
is not sufficient to show that he is interested in property 
in respect of which somebody has been assessed. 

Where, therefore, the husband and the wife ue 
separately assessed in respect of certain properties 
covered by the mongage executed by the husband 
alone, the assessment of the entire properties cannot 
be regarded as the assessment of me husband. 52 
hlL.W. 765=A.I.R. 2942 XS2=I.LJ(. (XMi) 

Mad. 383 =(i9^) 2 Sili.J. 84t=(X 940) 
xi^=x96 bxd. Ou. 388. 
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It is doabiful whether an order reserving a plea under 
the Mad. Agri. Relief Act for subsequent adjudi- 
cation should be passed in the absence of an express 
prayer for the benefits of the Act. But the irregularity, 
if irregularity it be, should not deprive the defendants 
of their remedy when both parties have treated the 
order as binding upon them. A.I.R. 194^ Mad. 
959=52 L.W. 413 =(1940) 2 MX.J. 473 =(1940) 
M.W.N. 947«=i94 Ind. Cas. 757- 


8. RestittttioD. 

—Mad. Agri. Relief Act and C.P. Code, S. 
144— Power to modify decree in the light of 
Act IV of 1938 after appeal had been disposed of— 
Restitution — Principle underlying. 

A mortgagee filed a suit on a mortgage and the ist 
appellate Court decree the suit. The amount due 
was reduced by the High Court in second appeal. 
Pending the second appeal the decree-holder took 
out execution and certain properties were brought 
to sale and sold to the decree-holder and taken delivery 
of by him. On the date of the hearing of the second 
appeal and application w’as filed by the person whose 
properties were brought to sale in exeaition for scaling 
down the decree in accordance with the provisions 
of Act IV of 1938. That application when it came 
on for hearing was remanded to the trial Court for 
disposal and the trial Court scaled down the debt. 
On an application for rcctitution being field by the 
person whose properties were sold in execution of the 
mortgage decree. 

Held, (0 the decree in second appeal having becorne 
final any finding by the trial Court regarding the relief 
which might have been obtained had the proper 
procedure been taken will not affea the decree. (1941) 
2 M.L.J. 855 = 1. L R. (1942) Mad. 346 (F.B.), followed. 
(I'O. That as the true criterion for restitution is to 
consider what would be the position had the appeUate 
Court’s decree been passed by the Court of first ins- 
tance and as the sales which had been held were sales 
which would have been held even if the court of first 
instance had decreed the amount eventually found to 
be due in appeal, there was no legal or equitable reason 
for setting aside the sales or ordering restitution. 225 
Ind. Cas. 127=59 L.W. 14=1946 M.W.N. 25 = 
A.I.R. 1946 Mad. 258=(194^ * M.L.J. 5- 


9. Right of appeal. 


Right of appeal. 

There is no right of appeal when an application 
for a declaration is dismissed on the ground that the 
debtor it not an agriculturist or the debt ia not one 
whi^ can be scaled down under the Act. A.IjR. 
1944 Mad. 133— (1943) * M.L.J. 630=57 L.W. 
400=1943 M.W.N. 165=215 Ind. Cas. 28. 


•S. 3. 


Synoptia. 


8. 3 (!)—•* Peraon.** 

8 . 3 (li)— 


(a) ** Africoltoriat 
(») Burden of proof. 


8. 3 (11) Pro. (A)— Scope and applicability. 

8. 3 (U) (B)— (a) Interpretadott. 

(3) Scope and appllcablUty. 

8. 3 (II) Pro. (O— (I) Annual rental or Capital 

value —Calculation. 

(a) Burden of proof. 

Interprctanen. 

^) Scope and applicability. 

8. 3 (U) Pro. (D)— Sc^ and applicability. 

S. 3 (111)— Sec aUc 8a. •* 9t 

}t » r p.-»* 


S* 3 (iv) — See also S. 15- 

Interpretation and Scope. 

S. 3 (v)—“ Creditor.” 

S. 3 (i)— “ Person.” 

S. 3 (£) and (iv)— “Person”— Estate in the 

hands of an executor— Right to relief under 
the Act. 

There is no provision in the Madras Act (IV 
of 1938) under which such an impersonal entity 
as an estate in the hands of an executor can claim 
relief. It is not a ‘ person ’ and hence not an ‘ agricul- 
turist’ and it would seem to be cOTressly excluded by 
the terms of S. 3 of the ACT. The question of the 
assessment of the estate is a matter of no relevance 
for determining the right to relief tmder the Act. 
A r.R. 1946 Mad. 58=58 Mad. L.W. 565 = ^945 
Mad. W N. 722 =(i 945) 2 Mad. L.J. 410. 

S 3 (i) “Person” — Composite family in 

Nellore and adjacent Districts, if “undivided 
Hindu family ” ^thin S. 3 (i)- 
The association known as the composite family, 
the existence of which by custom has been recognised 
in he Nellore and adjacent districts, cannot properly 
be termed “an undivided Hindu family” such as is 
recognised as a person in the defimtion m s. 3 (1) of 
Mad. Ag'i. Relief Act. A.I.R. 1943 Mad. ^55 
L.W. 7o6=(I942) 2 M.L.J. 592 = 1942 M.W.N. 
719=204 Ind. Cas. 629. 

S. 3 (li)— ( u) “ Agriculturist.” 

S. 3 (11)— “Agriculturist”— Residence, if test 

of. 

The fact that a person is residing outside the Proving 
of Madras will not affect his status as m a^iwl- 
turist ” as defined in S. 3 (ii), Mad. Agri. Relief Act. 
S6 L.W. io 5=A.I,R. 1943 Mad. 330=(i943) i M- 
L.J. 32=1943 M.W.N. 94=210 Ind. Cas. 389. 

S. 3 (U)— “Agriculturist”— Usufructuary 

mortgagee of agricultural land. If agriculturist. 
Usufructuary mortgagee of agricultural l^d wo^d 

prima fade be an agriculturist ^lessdisqual^ed imd« 

one of the provisos to S. 3 (lO Mad. Agri. Relief Act 
54 L W. i 84=A.I.R. 1942 Mad. 296=(i94i) 2 M.L.J. 
298=3941 M.W.N. 975=200 Ind. Cas. 863. 

S. 3 (U)— ** Agriculturist ’—A firm of mcmey- 

Icnders cannot be an agriculturist. A.I.R. Mad. 
537=53 *05 (3)-l94iff M.W.N. i66-(l94») 

I M.L.J. 172. 

S. 3 (U)—“ Agriculturist "—Person having 

saleable Interert in agricultural land outside 
MunidpaUty, whether agricnltarist. 

All that S. 3 00, Mad. Agri. Relief Act, requires 
is that the person who claims to be an agriculturist 
should have a saleable Interest In an agricultutal land 
situated outside a Municipality, and if he has such 
land, it ia wholly immaterial whether or not he also 
owns agricultural lands within a MunidpaUty. 52 
L.W. 955-A.I.R. X94I Mad. 2n-(X940) a M.L.J. 
1055-IMX M.W.N. 176-X95 lad. Cas. 165. 

—8. 3 ^Afrlciiltiirttt**^araon oatltlod 
to collect rents of estato. 

Every person entitled to coUect rents of sn estate 
is a land-tolder under S. 3 (5) of the Ma^ ^Ms 
Land Act, and hence, is not an agrl^tt^^ A.I.R. 
1941 Mad. 244—52 L.W. S2 X=(x 940) M.W.N. 1043 = 
/1940) 2 M.L.J. 7XX. 

•—«. 3 (ID—** AgricaltorUt **-^Ioldsr of 9sadog*s 

lian In land, If ngrtcalbBist. 

The holder of a vendor's lien In aariculwrtl Isnd 
^ ^ustffled IP be sp spi«iltarls|. l^x M^. 
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436=Ci940) M.W.N. 959=(i94o) 

2 M.L.J. 501=193 Ind. Cas. 896. ^ ^ 

S. 3 ^)— ;‘AgricuJturlst”~.Simplc mort- 
of Act^^ «SricaItural land, if entitled to benefits 

_A simple mortgagee of agiicultura] land has. bv 

virtue of IS mortgpge, saleable inrerest in agricullural 

land which would qualify him for the benefits of the 

T rc8?rd to the definition in S. 3 (li). 52 

L.W. 48i=A.I.R. 1941 Mad. 113=1. L.R. (1941) 

Mad. 53— (1940) 2 M.L.J. 5l3=(i94o) M WN 
1010 = 195 Ind. Cas. 697. ^ ^ m.w.xN. 

S. 3 (il)—”AgricultttHst»’— Simple mort- 
gagee of agricultural land, if ‘ agriculturist.’ 

A simple mortgagee of agricultural hnd has a sale- 
able interest therein, so as to bring him within the 

M.W.N. 

S. 3 (li) — (b) Burden of proof. 

^ Proviso CC)-Agriculturist- 

B^dcn ^ proof— Assessments mentioned In 
proviso (C) to be treated comuladvelv^Proof 
of en^y of holding in the name of a person— If 
enough to bring the matter within proriso (C). 

Though the burden of proving that he is an agricul- 
turist IS on the debtor m the first instance, where he 
shows that he fell within the general definition of the 
word he uould be entitled to relief unless he is deprived 
uf, P^i^legc by one of the provisos, and the 
his^ca^e ^ upon any one so asserting to prove 

It is wrong to say that the assessments under the Acts 
mentioned m proviso (C) to S. 3 (2) of the Act shmSd 
not be trcJted a$ cumulative. 

Where a person is not the o^vner of any building, 

.> assessment registers show that 

It spnds in his name is not enough to brine the maner 
withm provifo fC). 62 L.W, 8I9-A I R® igirp c 
319-1949 M.W.N. 721™CI949)2 M.L.J. 688 ^C.). ' 

~'r'^i ^ of proof— Person having 

saleable mtercst m agricultural land— Burdra 

agriculturist is on cre- 
ator— No sufficient evidence on record to show 
that creditor had discharged burden— Order of 
from' debtors are disqualified 


, Where a person is shown to have a saleable interest 
m any agrieritural land, the burden S proving ^ 
he IS disqualified under one or other of the four provisos 
to S . 3 (n) lies upon the creditor. 

In a petition under S. 19-A by the creditor whose 

agncidtural land the creditor filed 

Commissioner of a 
Municipality which he claimed, showed that the debtors 

a"d"iS undivided were assessed to hoSe 

properties whose annual 

within ?he 

wimm the mischief of Proviso (C) to S 3 (if) l^e 

that names^of iersoSI 
anv sho^ to be in any way connected with 

debtors were also assessed in respect 
On the date of hearing the 
®hsent. The creditor adduced no evidence 
j tp® other persons were and what share they 
possessed m the properties assessed. The Court 
wtnout seriously applying its mind to the decision of 
we rase usumed that we certificate was sufficient 
to bring the debtors within Proviso (Q to S. 3 («) 


creditor was entitled to the amount 
under the mortgage. 

.>,**??* the creditor bad failed to show that 

the debtoi s proportionate annual rental value exceed- 

fil.i®' thus failed to discharge the burden 

that lay on hm th?t the debtors were disqualified from 
claiming the benefits of the Act. 

disposing of the matter the Court 
a«cd wih ^teiial irregularity in the exercise of juris- 
diction and, therefore, its order could be interfered 

y' w ^ ^946 Mad. 264=59 Mad. 

L.W. 36=(1946) Mad. W.N. 66 =(1946) i Mad. L.J.54. 


S. 3 (ii) — Burden of proof 

A person who claims to be entiUed to the benefits 
ot the Aa must prove that he is an agriculturist within 
the meaning of the definition in S. 3 (ii). Hence it 
IS not rarrcct to say that because the debt was incurred 
origmaUy by an agriculturist, his transferees are entitled 
to the benefits of the Act whether they are themselves 
agriculturists or not. A.I.R. 1942 Mad. 200=I.L.R. 
(1942) Mad 308=54 L.W. 579=1941 M.W.N. 1000= 
(1941) 2 M.L.J. 913=201 Ind. Cas. 218. 

S. 3 (ii)— Burden of proof. 

A person applying under the Act claiming himself 
to be an agriculturist has first to establish a prima facie 
rase that he falls under one of the categories enumerated 
tn S. 3 (it) (a) to (d). Then the burden shifts to the 
opposite party to show pnnux facie that the applicant 
IS excluded by one or other of the provisos. After 
this, the burden again shifts to the applicant to adduce 
^terials which are specially within his knowledge and 
have a bearing on the applicability of the provisos. 
A.^. 1941 Mad. iia=(i94o) 2 M.L.J. 498=52 
L.W. 470=(i940) M.W.N. 991. 

S. 3 (li)j Pro, (A)— Scope And Applicability. 

— — S 3 (ii), proviso (A)— Scope and applicability 
—Firm or association of persons assessed to 
income-tax— Individual member comes withto 
proviso (A) to S. 3 (U). 

Having regard to the provisions of Ss. 14 (2) and 48, 
Income-Tax Act, when a firm or an association of 
persons is assessed toincome-tax, what is really assessed 
IS the income of the individual members and there- 
fore, the individual member comes within S. 3 (ii), 
proviso (A). 


The defendant brouj^t a suit for partition against 
his father and other members of his family and 
during the pendency of the suit, applied for appoint- 
ment of a Receiver. The defendant himself was 
appointed as Receiver, and while carrying on the 
family business, he was assessed as Receiver in respect 
of the profits derived during the pendency of the suit. 
The assessment was made during the years referred 
to in proviso (A) to S. 3 (ii), A^i. Relief Act. The 
assessment was made on the basis that the appellant 
and the members of his family after the institution 
of the partition suit constituted an association of 
persons within the meaning of S. 3, Income-Tax Act. 
It was argued for the defendant that, inasmuch as 
he was assessed as representing an association of 
persons, the assessment could not be deemed to have 
been imposed upon him in his individual capacity 
and that, consequently, he was not excluded from 
the benefit of the Act : 

Held, that the defendant must be deemed to have 
been assessed in income-tax and was not entitled 
to claim the benefits of the Madras Agriculturists’ Relief 
Act. A.I.R. 1942 Mad. ^8=194^ M.W.N. 287” 
(1942) I M.L.J. 559“5S L- w. 352=202 Ind. Cas. 456. 
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S. 3 (il) Pro, (A) — Scope and Applicability — 

Firm assessed to income-tax — ^Partner not 
makibg application for refund under S. 48, 
Income-Tax Act (XI of 1922) — Partner hoiding 
share in firm, if comes within proviso (A). 

^ere a firm is assessed to income-tax, a partner 
holding a share in the fiim and not having it^e an 
application for refund under S. 49, Income-tax Act 
of the tax upon his share of the firm, comes within 
the proviso (A) to S. 3 whether total income falls 
below the taxable minimum or not. A.I.R. 1941 
Mad 672=53 L.W. 685=(I94 i) I M.L.J. 782 = 1941 
M.W.N. 488. 

S, 3 (U), Pro. (A)— Applicability — Criterion. 

The criterion for the applicability of Proviso A to 
S. 3 (it), Mad. Agri. Relief Act, is not the period in 
respect of which the assessment is made but the date 
of the assessment. Proviso A only disqualifies persons 
who have been assessed to Income-tax in either of the 
two financial years ending March 31, 1938, and it does 
not lay down any restriction regarding the period 
in respect of which that assessment might have been 
made, A.I.R. 1941 Mad. 289=(i940) M.W.N. 1156= 
(1940) 2 M.L.J. 817=52 731=193 Ind. Cas. 547. 

S. 3 (ii), Priviso(B)— (a) Intcrprcudoo, 

S. 3 (U) Proviso (B)— Interpretation— Cri- 
terion under Proviso (B) for exclusion from 
category of agriculturists is actual date of assess- 
nient — S# 137-B, Madras City Municipality 
Act (IV of 1919 )» intention of— Assessment to 
profession tax made after October i, 1937, 
relating to period immediately preceding — 
Assessee, If Agriculturist. 

The words “ has within the two years immediately 
preceding October 1, 1937, been assessed ” in S. 3 (I'O 
Proviso (B) mean what they say and nothing else. 
The criterion in Proviso (B) for the exclusion from 
the category of the agriculturists is not the actual 
period mt which the tax is payable but the actual 
date on which the assessment is made. Section 137-B, 
Madras City Municipal Act is obviously intended 
*0 make the machinery for the levy of the tax appli- 
cable to a retrospeaive assessment and to meet any 
possible objection which might be raised owing to 
the delay in making the assessment. But in the 
case of a retrospective assessment, it is not provided 
that the date of the assessment shall be deemed to 
foil within the period to which the assessment relates. 

Hence a person is not disqualified from claiming 
to be an agriculturist by reason of an assessment 
to profession tax made after October i, I937> although 
relating to the period immediately before October x, 
1937. A. I R. 1941 Mad. 152—I.L.R. (1941) Mad. 
383— (i9«) 2 M.L.J. 841 =(1940) M.W.N. 1192 = 
Sa M.L.w, 765=196 Ind. Cas. 288. 

S. 3 (li), Pro. (B) — Scope and applicablU^, 
~^S. 3 III), Prl vibo (B). — Scope and applicability. 

Aasettment to property tax under Madras Local 
Bmida Act, not challenged in appeal within time — 
Sdiedule IV of that Act does not empower President 
or Paneh^at to cancel assessment — Expunction of 
^Mttee’a name from registers by Pmchayat cannot 
Meet aaacssce’s lepl position — Assessee must be 
deemed to be assessed within S. 3 (u)» Proviso (6), 
Madras Agri. Relief Act— Court cannot question 
“iWlty of aiieasment. A.I.R. 1942 Mad. 598"I L.R. 
C*9a)Mad^i-(i94*)2M.L.J. I53“i94* M.W.N. 
447=3S L.W; 470 =305 Ind. Cas, 102. 


A person who pays profession tax on his pension 
as retired Police Officer docs in fact pay profession 
tax other than agriculture within proviso B to b. 3 (2) 
on an income derived from a profession AIR 
1942 Mad. 449 = 55 M.L.W. 238=(i942) i M.L.J. 
466=1942 M.W.N. 331=202 Ind. Cas. 19. 

S. 3 (li). Proviso (B) — Scoi>e and applicability 

— Only in respect of which agriculturist has 
actually been assessed to profession tax under 
District Municipalities Act, should be consi- 
dered — His share of Income of firm separately 
assessed to profession tax should be excluded. 

‘ Person ’ under Act IV of 1938 docs not include 
an unincorporated company or association. There- 
fore, what disqualifies a person under proviso (B) 
to S. 3 (if) is the individual assessment of that person 
to profession tax on a certain stipulated income. 

Under the District Municipalities Act, however 
a partnership is included in the definition of “ com- 
pany and for the purpose of profession tax, a company 
is a separate unit classified and assessed to profession 
tax without reference to the private income of the 
individuals of whom the firm is composed. X^en 
a firm has been assessed to profession tax, the individual 
members of that firm cannot be assessed again on their 
share of the income of the firm. The tax imposed 
on the firm is clearly an assessment on that firm as 
separate unit and the tax imposed on the individual 
is imposed upon that individual without reference 
to his capacity as a member of the firm. Therefore, 
when the firm is assessed to profession tax, it cannot 
properly be said that the individual partner is assessed 
to profession tax, though no doubt indirectly he pays 
that tax. Consequently, in applying proviso (B) 
to S. 3 (iO, Mad. Agri. Relief Act, only the income 
in respect of which the alleged agriculturist has been 
actually assessed to profession tax under the District 
Municipalities Act, should be considered and his 
share of the income of a firm, which firm has been 
separately assessed to profession tax should be excluded 

Mad. 382 =(i 942) I M.L.J. 24 = 1942 
M.W.N. 23=55 L.W. 24=204 Ind. Cas. 612. 


TaB= 4 fatm at. 
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S. 3 (u), Priviso (B)— Scope and applicability. 

Under . 3 (»0, proviso (B) the assessment for four 
consecutive half years from October 1935, to Septem- 
ber IM7 « not necessary. A.I.R. 1940 Mad. 919= 
52 L.W. 42o(x)=(i940) 2 M.L.J. 467=(i940) M.W.N. 

997. 

S. 3 (ii)» Proviso (B)— Scope and applicability. 

It is wrong to say that it is only a person who has 
been validly assessed who is excluded from the defi- 
nition of agriculturist. A.I.R. 1940 Mad. 919=52 L W 
420 (i)=(i94o)2M.L.J. 4^7=(I940)M.W.N. 997. 

S. 3 (U), Proviso (O— <x) Annual rental or 
Capital value — Calculation. 

S. 3 ( 11 ) Proviso (C)— Person owing only share 
in bouse assessed to property tax— Annual rental 
value of bouse onder S. 3 (U), Proviso (c)— Wbat Is. 

Where a person owning only a share in a house is 
assessed to property tax in computing the annual rental 
value of the house under S. 3 (I'O, Proviso (c) Mad. 
Agri. Relief Act, it is not me whole annual rental 
value of the house that should be taken into account 
but only the proportionate share of such value 
55 M.L.W. 85Z=A.I.R. 1943 Mad. 258 =(i942) 

2 M.L.J. 487—207 Ind. Cas. 207. 

3 (U), Proviso fC)— Aanual rental value 
is uttf not gross rental i^ne. 
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and not the gross rental. A I.R. 1943 Mad. 194== 
1942 M.W.N. 708=55 M.L.W. 78 o=(i 942) 2 M L.J. 
676=1. L R. (1943) Mad. 591 =205 Ind. Cas. 579. 

S. 3 (li), Proviso (C) — Explanation — ^Assess- 
ment on capital value. 


District Municipalities Act and not in any narrow 
sense which might be spelt out of the definition of 
“ agriculturist ’* in S. 3 (it) (a) of the Act. (1945) 
I M.L.J. 2=58 L.W. 87 (I)=i945 M.W.N. 41(1)= 
A. I.R. 1945 Mad. 148. 


In cases of assessment on tiie basis of capital value, 
vmder the explanation to S. 3 (ii). Proviso (c), the rental 
value must be cilculatcd at 5 per cent of the capital 
value, It is not open to the Court to take evidence 
of aaual rent paid, and capitalise it on the 5 per cent 
basis, A I.R. 1941 Mad. 448 = 1941 M.W N. 291 = 
53 M.L.W. 391 =(1941) I M L.J. 466. 

S- 3 (ii), Proviso (C) — (2) Burden of Proof. 

^ S. 3 (ii), Proviso (C)— Burden to prove that he 

is agriculturist lies on debtor — Debtor proving that 
he owns saleable interest in agricultural land — 
Burden shifts on to creditor — ^ter case is closed 
and judgment reserved Court allowing mortgagee 
to file documents to show that debtor was dis- 
qualified from claiming benefit of Act by reason 
of proviso (C) — Debtor stating that properties 
referred to in documents were wrongly included 
in mortgage — Question held should have been 
raised during trial. 

Although the iniilal burden to prove that he is 
an agriculturist as defined in the Act lies on the debtor 
when he proves that he owns a saleable interest in any 
agricultural land of the kind mentioned in S. 3 (ii), 
the burden shifts on the creditor to prove that the 
debtor is disqualified, under one or the other of the 
provisos to S. 3 (it), from claiming the status of an 
agriculturist. 

After the case was closed and judgment reserved, 
the trial Court allowed the mortgagee-plaintiff to file 
wrtain documents to show that the properties included 
in the mortgage were assessed to house tax on the 
basis of a rental value exceeding Rs. 600 and there- 
fore the defendant was disqualified from claiming 
the benefits of the Act by reason of proviso (c) to S. 3 (ii) 
of the Act. The Court gave an opportunity to the 
defendant to rebut these documents. The defendant 
adduced no rebutting evidence but filed a “ memo- 
randum of objections ” stating that the properties 
referred to in the documents were wrongly included 
in the mortgage : 

Held, that the question should have been properly 
raised by the plaintiff mortgagee during the trial so as 
to give the defendant an adequate opportunity to repel 
his alleged disqualification under proviso (C) to S. 3 (I’O 
the burden of proving which clearly lay on the mort- 
gagee in the circumstances of the case. A. I.R. 1946 
Mad. 437-=(i946) i Mad. L.J. 373“59 Mad. L.W. 
280=1946 Mad. W.N. 282. 

S. 3 (ii)) Pro, (C)— (3) Interpretation. 

S. 3 (ii). Proviso (C) — Interpretation — 

Aggregate ” in proviso (C)— Meaning of. 

The word “ aggregate ” in proviso (C) to S. 3 00 
clearly refers to the total of the rental value of the 
various buildings and lands in respect of which the 
tax has been imposed and not to the total of the valua- 
tion for two half years. A.I.R. 1942 Mad. 533 = 
55 M.L.W. 288=(i942) I M.L.J. 57i = i942 M-WN. 
415=202 Ind. Cas. 6. 

3 (ii)) Proviso (C)--Interpretation— “Agri- 
cultural land”— Question of fact— “Agri- 
cultural ”, meaning of. 

The question whether land is or not “ agricultural ” 
is legally a question of fact. The term “agricultural” 
as used in provisolfc) to S. 3 must be read in the sense 
h 7blcb it iQ epptioo of M«dru 


— — S. 3 (il). Proviso (C) — Interpretation— “ Is ” 
must be read as “ was ” — ^Property in munici- 
pal register in name of third person — Tax, held 
recovered from real owner. 

The .verb “ is ” in the final clause of proviso 
to S. 3 (ii) must be read as being equivalent to “ was *’ 
and the period during which the rental value is to be 
not less than Rs. 600 must be the same two years 
within which the assessment is to disqualify the 
person who claims to be an agricufturist. 

An agriculturist owned property during the whole 
of the relevant period and regarded himsetf as respon- 
sible for the tax. The tax was demanded from him 
and on his representation, the assessment was reduced 
and he paid the tax : 

Held, that the agriculturist was the ^rson who 
was assessed to property tax in respect of his property 
even though the municipal demand register had not 
been brought up-to-date by the substitution of his 
name for 5iat of some former owner. A.I.R. 1942 
Mad. 410=1942 M.W.N. 208=55 L.W j64=(i942) 

I M.L.J. 388=204 Ind. Cas. 570. 

^ S. 3 (il), Proviso (C) — Interpretation — Tax, 

if must have been imposed throughout the period 
of two years. 

It is incorrect to say that in order to come within 
the purview of proviso (C) to S. 3 (ii), property tax 
on a rental value of not less than Rs. 600 must have 
been imposed throughout the period of two years 
specified in the proviso. Such interpretation is 
against the plain language of the proviso which does 
not use the word “ throughout ” but uses the word 
“ within.” If at any point of time within the period, 
the disqualification has been incurred it will satisfy 
the terms of the proviso. A.I.R. 1942 Mad. 533* 
1942 M.W.N. 4i3=(i942) I M.L.J. 571=55 L-W. 
288=202 Ind. Cas. 6. 

S. 3 (ii)) Pro. (C) — (4) Scope and applicability. 

S. 3 (ii), Proviso (C) — Scope and applicabil ity^ 

Rate of assessment actually fixed must govern 
application of S. 3 (ii), proviso & 

The rate of assessment actually fixed must govern 
the application of S. 3 (ii), proviso C. The Court, 
•for the purpose of S, 3 (Jj)) proviso C, cannot 
the propriety of the assessment. A.I.R. 194* Med. 

i t3=(i94i) I M.L.J. 185=53 M.L.W. io8=i94> 

l.W.N. 173. 

# 

S. 3 (ii)— Proviso (C)— Scope and appli- 
cability. 

It cannot be said theat Proviso (C) to S. 3 (it) con- 
templates only the ownership of the property by the 
individual concerned and does not contei^late his 
assessment in respect thereof. I^oviso (CD clearly 
requires that in order to come within its scope, the 
individual must have been actually assessed. It 
is not sufiScient to show that he is interested in property 
in respect of which somebody has been assessed. 

Where, therefore, the husband and the wife we 
separately assessed in respect of certain propertiw 
coveted by the mortgage executed by the husband 
alone, the assessment of the entire properties cannot 
be regarded as the assessment of the husband. 52 
M.L.W. 765-A.I.R. 1941 Mad. I52=I.L.R. (mi) 

Mad. 383 =(i 94 i) a M.L.I, 84 Ip"(iMO) 

tT93«Xfl6lQd.Ou.a88. 
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— S. 3 (ii), Pro. (c) — Scope and applicability — 
Proviso C to S. 3, whether excludes persons who 
have escaped assessment. 

The Proviso C to S. 3^ Madras Agricultural 
Relief Act excludes from the benefits ot the Act 
only persons who have 'been assessed to property 
tax. It does not exclude those who, though liable 
to property tax, have, for some reason or o;hcr, es- 
caped assessment. A person cannot be “assessed'' 
unless the assessment is made in his name. 50 M. 

L. W. 4n=A.I.R. 1939 Mad. 942=(1939) M. 
W. N. 910=(I939) 2 M.L.J. 495=186 Ind. Cas. 
424. 

S. 3 (ii), Pro. (c) — Scope and applicability — 

Nattu Kottai Chettiar — Father, if representative 
of family. 

The assessment of the joint family properiies was 
in the name of the father and the manager, the other 
members of the family being minors, and the person 
assessed was described by the well-known family 
vtlasavi which was also the vila^am of'\vliat was ad- 
mittedly the joint family firm. The assessees claim- 
ed relief under S. 3 (it).. Proviso (C) : 

Held, that having regard to the importance attach- 
ed to such a description in the Nnliu Kot(ai Chettiar 
community, the description of the father or the 
manager of the joint family, as found in the Munici- 
pal certificates, was a sufficient indication that the 
assessment in respect of joint family properties was 
imposed upon the father as representing the family 
and, therefore, the father as well as other ntembers 
of the family were disqualified from obtaining the 
relief under the Act. (1945) 1 M.L.J. 258=1945 

M. W.N. 211=58 L.W. 172=A.I.R. 1945 Mad. 
301. 

— S. 3 (ii), Pro. (c) — Scope and applicability. 

For a case to come under Proviso C to S. 3 (ii). 
the property must he one which has a rental value of 
not less than Rs. 600; it must have been assessed to 
house or property tax for two years immediately 
preceding October 1. 1937, and the Municipality de- 
mands or recovers the tax from the owner or other- 
wise treats him as liable to pay the tax. The inser- 
tion in the assessment register of the name of the 
true owner of the property is not the deciding factor. 
A.I.R. 1944 Mad. 359=1944 M.W.N 427=1. L. 
R. (1944) Mad. 768=(1944) I M.L.J. 424=57 
M.L.W. 328=217 Ind. Cas. 329 (2) (F B.), 

S. 3 (ii). Pro. (c) — Scope and applicability — 

Properly-tax paid by Receiver of mortgaged pro- 
perty is on behalf of mortgagor — Mortgagor can- 
not claim to be agriculturist — Position of Receiver. 

A Receiver appointed under O. 40 R. 1, Qvil 
P. C., in a mortgage suit represents whoever may 
be found ultimately entitled to the property as the 
i;esult of the suit. When a Receiver in suc^ a suit 
pays property tax on the property, he certainly is 
not paying that property tax of his own individual ac- 
count. 

The payment of the tax by the Receiver is a pay- 
ment on b^lf of and as representative of the mort- 
gagor if he is the true owrter and hence the mortga- 
gor is disqualified by proviso (c) to S. 3 (it), from 
claiming to be an agriculturist. The fact that as 
the rerat of execution the whole of the hypotheca 
has bm swallowed up without satisfying the mort- 
gages and that the interest of the oomtnal owner in 
the proper ty was negligible does not affect the ques- 
tion. A.I.R. 1942 Mad. 602=55 L.W. 298=(1942) 

10-F. y. D.— 80 


1 M.L.J. 561=1942 M.W.N. .191=202 bid. Cas. 
765. 

S. 3 (ii) Pro. (c) — Applicability of. 

Fur the applicability of S. 3, proviso (c), Madras 
Agricultural Relief Act, the house must be shown 
to bo assessed as the property of the person sought 
to Ijo excluded from the category of agriculturist. 
A.I.R. 1941 Mad. 672=53 M.L.W. 685=(194I) 1 
M.L.T. 782=1941 M.W.N. 488=199 Ind. Cas. 
424. 

S. 3 (ii) Pro. (d)— Scope and applicability. 


Ss. 3 (ii) Proviso (D), 8 and 9 — Suit on 

mortgage impleading mortgagor, his sons and 
purchaser of mortgaged property in auction sale 
held by Official Receiver — Sale deed in favour of 
auction-purchaser not executed until after coming 
into force of Act — Auction-phrehaser also owning 
certain villages in respect of which peshkush and 
jodi amounting to Rs. 1,000 was payable — Auc- 
tion-purchaser held not agriculturist and could not 
claim relief under Ss. 8 and 9 of Act— Sons held 
could redeem mortgage — Madras Estates Land 




/ici yi yt; or o. 

In a suit on a mortgage executed by defendant I 
defendant 6 who had purchased the mortgaged prtv 
perty from the Official Receiver claimed relief under 
:>s. K and 9, Madras Agriculturists Relief Act. It 
w^ contended that defendant-purchaser 6 in auction 
?ale was not entitled to the relief under the Act as 
he fiad no interest in (he hj-potheca till 1939 and that 
tie was not an agriculturist under tlje Act, as he had 
purchased villages forming part of an estate of which 
peshkush and }odt amounted to nearly Rs. 1000 It 
was m evidence that though defendant 6 was a suc- 
cc.-^sful bidder in an auction held in 1937 by the Offi- 
cial Receiver the .sale-deed in his favour was not 
executed by the Official Receiver till 20lh January 
1939 aiKi also lhat defendant 6 purchased the «aid 
villages in 1935 itself. Defendants 2 and 3. sons of 
defendant 1 claimed that in the sale by tlic Official 
Receiver their interest in the property did not pass 
and that (hey were entitled to redeem their shares in 
the hypotheca. Defendant 6 also contended that as 
defendants 2 and 3 were entitled to relief as agricul- 
turists that relief must be made available to him 
though he himself was not an agriculturist: 

Held, (i) that a mere contract of sale in favour 
of defendant 6 could not amount to an interest in the 
property so as to make defendant 6 liable to dis- 
charge the debt and (hat. therefore, he was not en- 
titled to the benefits of the Act. 


(«) that defendant 6 was an agriculturist on the 
date of the commencement of the Act as proviso D 
(o S. 3 (f'O of the Act applied; 

(in) that the mere fact that defendant 1 owned 
the property benami would not affect his position 
as under S. 3 (5), Estates Land Act, he being the 
titular owner was the person entitled to collect the 
rent and was» therefore, a landholder; 

.(w) that defendants 2 and 3 were entitled to redeon 
the mortgage as they remained the owners of their 
shares in the hypotheca notwithstanding the s^e by 
the Official Receiver; 

(!>) that as defendants 2 and 3 who were entitled 
(o the benefits of the Act had not claimed the relief 
under the Act and taken steps to prove the same, 
defendant-purchaser 6 who was not an agriculturist 
could not urge that their ri^t to relief under the 
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Act sliould he investigated merely with the object of 
giving him an accidenial relief, A.I.R. 194b Mad. 
434=.=;9 Mad. L.W. 319=(1946) 2 Mad. L.T. 72= 
1946 Mad. W.N. 422. 

S, 3 (ii). Pro. (D) — Scope and applicability 

— Land-holder holding one estate in Madras 
Presidency as now constituted and other estate in 
area transferred from Madras Presidency to Orissa 
Province — Both estates together paying more 
than Rs. 500 as peshkush— S. 3 (ii) Proviso D 
applies — S. 7, Regulation (to declare law in force 
in the Province of Orissa) 1 of 1936 — Paras. 11 
and 26, Constitution of Orissa Order, 1938 and 
Para. 8, Adaptation of Indian Laws Order, 1937 — 
Interpretation and effect of. 

Ihuler S. 3 (iV). Proviso D, it is not necescarv 
liiat the peshliu-^!i of ^lot less than Rs. 500 should be 
payable to the Provincial Government of Madras.^ 

7 Regulation 1 of 
Tp ^ ^ to declare the law in force 

of P'O'^'iee of Orissa- read with Paras. H and 

Oriia) (Constitution of 

Uris a) Order 1936 was not to enact a law for the 

gS the Madras Presidency to the 

Orissa Province hut to provide how certain provi- 

rS” the transfer- 

of^ Constitution 
of Onssa Order. 1936— should be interpreted in the 

terminate the 

operation of the Madras Estates Land Act as such 

nm for those areas a 

new Act in the same terms. 

'6y reason of the pro- 

O J!pr n Adaptation of Indian Laws 

Order, 1937. all Madras Acts which, before the or- 

' , • ^*}t,mued to operate in the areas transferred 
the Orissa Province ceased to operate. The pur* 
^se of the Proviso was not to terminate the opera- 
tion of any law m any particular area, but only to 
provide a particular rule of construction and even 
that only in respect of “the application of any enact- 
nicnt of Madras." This proviso did, for the rest 
of the Madr^ Presidency what S. 7 of the Regula- 
tion 1 of 1936 did for the transferred areas the un- 
derlying assumption in both cases being that the 
pre-existing laws continued to operate as before, 
subject to the rule of construction enacted by the Re- 
gulation and by Para. 8 of the Order in Council 
respectively. The Madras Estates Land Act there- 
fore continued to operate propfio vigore in the areas 
transferred from the Madras Presidency to the 
Orissa Province in spite of their transfer. The 
words “land holder of an estate under the Madras 
Estates Und Act’' in IS. 3 («’) Proviso D therefore 
are applicable as well to an estate in the areas trans- 
^rred from the Madras Presidency to the Orissa 
Province as to an estate which remain^ in the area 
now constituting the Province of Madras . 

Hence where a landholder holds one estate within 
the province of Madras and other estate in the 
ar^ transferred from the Madras Presidency to the 
Onss'S Province and the two estates taken together 
pay more than Rs. 500 as "peshkush^ the Proviso D 
to S. 3 (u) will apply and the land-holder will be 
excluded from the bmefits of the Act. A.I.R. 1944 
F.C. 31=1944 M.W.N. 246=57 M.L.W. 301= 
(1944) 1 M.L.J. 356=48 C.W.N. (F.C.) 104= 

78 C L.J. 117=1. L.R. (1944)\Kar. (F.C.) 64 

Sup. =11 B.R. 76=(1944) F.C.R. 181=214 Jnd. 
Cas. 321 (F.C.). 
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■S. 3 (ii) Pro. (D) — Scope and applicability. 

A co-owner’s proportionate share of the liability 
has alone to be taken into consideration in applying 
S. 3 (u). Proviso D. Madras Agriculturists Relief 
Act. A.I.R. 1943 Mad. 25^=1943 M.W.N 26= 
(1943) 1 M.L.J. 104=56 L.W. 141=1. L R 
(1943), Mad. 717=210 Ind. Cas. 98. 

■S. 3 (ii), Pro. (D)— Scope and applicability 


-Land-holder evading payment of kattubadi— 
Such evaded kattubadi is not to be excluded. 

Even if in a particular year or series of years the 
land-holder manages (o evade payment of the lawful 
kattubadi yet He is the land-holder of an estate m 
respect of which kattubadi is paid. The criterion 
must not be the actual money which the Government 
or superior land-holder succeeds in recovering but 
the proportionate share which the individual owner 
of a part of the estate has to pay in respect of the 
share which he owns. A.I.R. 1943 Mad. 586= 
1943 M.W.N. 269=56 M.L.W. 234=(1943) 1 M. 
L. J. 333=209 Ind. Cas. 333. 

— S. 3 (ii). Pro. (D)— Scope and appDcability 
— Government village — Inam holding forming 
only portion of village— Holder is not land-holder 
within Madras Estates Land Act (I of 1908) . 

In 1809, the proprietor of a zamindcri made a grant 
of certain lands which formed only a portion of the 
village, 10 the then holder of the kaniam service. In 
1833,, as a result of rebellious acts, the zamindari 
was forfeited and the estate was declared to be land 
belonging to the (jovernment. But the holders of 
the^ service inam lands continued in i»ssession and 
their holding was enfranchised in the inam commis- 
sion proceedings of 1863, on payment of the quitrent. 
Since that date, these lands had been held as an inam 
holding situated within a Government village: 

Held, that the inam lands were not cither an es- 
tate or part of an estate in respect of which tlw 
holders could .be regarded as land-holders within S'. 

3 (2), Madras Estates Land Act. A.I.R. 1943 
Mad. 263=1943 M.W.N. 9=56 M.L.W . 15= 
(1943) 1 M.L.J. 90=207 Ind. Cas. 89. 

-S. 3 (ii) Pro. (D) — Scope and applicability. 

Person paying any sum exceeding Rs. 500 as Pe^h- 
kti^h to Provincial (jovemment or any (Government 
is not agriculturists provided such payment is made 
in respect of estate under Madras Estates Land Act 
(1 of 1908) or share or portion thereof. A.I.R. 
1943 Mad. 91=1. L.R. (1943) Mad. 370=55 M. L- 
W. 648=(1943) 1 M.L.J. 457=207 Ind. Cas. ITS. 

S. 3 (it), Pro. (D) — Scope and applicability 

— Proposal to enfranchise inam falling throngh at 
dme of Inam Commission — By subsequent agre^ 
ment with zamindar, mokhasadar paying certain 
fixed amount annually to zamindar as cist — ^Pay- 
ment — Nature of. 

A proposal to enfranchise the inatn fell through at 
the t»oe of the Inam Commission, and the lands con- 
tinued to be held <m a payment varying with the yield 
of Rs. 4 per putti upto 1889, on which date Acre 
was an agreement be^een the samittdar and the 
mokhasadar, that intend of this varying payment 
and annual sum of Rs. 600 should be paid “towards 
the cist’*: 

Held, that the annual payment of Rs. 6(K) agreed 
to be paid subsequent to the Inam Commissiwi was 
in the nature of qu*t rent or kattubadi and the mok~ 
ha^adar was^ ther^ore, a land-holder. A'.I.R> 1942 
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Mad. 733=:(1942) 2 M.L.J. 421=55 M.L.W. 610 
=1942 M.W.N. 721=204 Ind. Cas. 450. 

S. 3 (ii) — Pro. (D) — Scope and applicability 

— Total payment of land revenue by jenmi must 
be taken into consideration. 

In proviso (D) of S. 3 («t), Madras Agricul- 
tural Relief Act, the word “is a jenmi under Mala- 
bar Tenancy Act, 1929, who pays any sum exceeding 
Rs. 500 as land revenue" do not refer only to the 
land revenue paid by the jemni on lus jenmam land 
but include land revenue paid by the jenmi in res- 
pect of other lands held on other tenures. Hence, 
for the purpose of proviso (D)(, the total payments 
of land revenue paid by the jenmi not only in res- 
pect of his jennutm land but also in respect of ryot- 
wafi land or in respect of lands held by him under 
must betaken into consideration. A.T.R. 
1942 Mad. 120=54 M.L-W. 466=1941 M.W.N. 
914=(1941) 2 M.L.J. 584=200 Ind. Cas. 859- 


of an estate or estates in respect of which estate 
or estates a sum exceeding Rs. 500 is paid as pesh- 
hish, 52 M.L.W. S2I=A.I.R. 1941 Mad. 244= 
(1940) M.W.N. 1043=(1940) 2 M.L.J. 711. 

S. 3 (ii), Proviso (D) — Scope and applicabi- 
lity — Word ‘land-holder’ scope of — Landholder 
executing separate usufructuary mortgages of his 
zamin rights but retaining ryoti lands and becoming 
tenant of his mortgagees in respect of them — Col- 
lector recognising one of mortgagees as landholder 
— Mortgagor, if landholder within meaning of S. 

3 (5), Madras Estates Land Act (1 of 1908). 

The word iandlioldcr’ in S. 3 (ii), Proviso D, 
contemplates the qualificauon of ownership of the 
::ainin interest rather tliiui the qualification of re- 
cognition by the Collector. 

Where, therefore, a landholder executes separate 
usufructuary mortgages of his sOmin right in the 
estate, retains ryoti land and becomes the tenant of 


S. 3 (ii)—Pro. (D) — Scope and applicability 
— “Undivided family” covers joint families re- 
united as well as those which have never sepa- 
rated. 

The term ‘undivided Hindu family’ in S. 3 of the 
Madras Agriculturist Relief Act covers those joint 
families which have reunited, as well as thoM 
joint families which have never separated. For the 
purposes of the Act, there is no apparmt differwee 
between the two clas.ses of joint familiw m their 
obligations, their management and their 
Hence the members of a reunited Hindu famly 
pays more than Rs. lOO as kaltubadi are dfsquah^ 
from receiving the benefits of the Act. A.l.K. iw 

Mad. 846=(1941) 2 M.L.J. 304=54 M.L.W. 
223=1941 M.W.N. 776=197 Ind. Cas. 324.^ 

S 3 (ii). Proviso (D)— Scope and appUcabi- 

Uty— Sharer in shrotariam— Proportionate share of 

jodi payable by him less than Rs . lOO— H’s sha^ 
theoretically liable for whole of jodi of shrotrwm 
—Such sharer, if excluded fom category of agn- 

culturist. 

The share or portion, of an estate in S. 3 (h) 
proviso D. Mad. Agri, Relief Act docs not rnean 
only the separately registered share or portion. 
Where the proportionate jodi payable by a sharer in 
in a ^hro (riant village b less Aan Rs . 100, he is not 
excluded (rem the category of 

though there may be a theoretical liability for the 
whole of the jodi laid upon his sbaf e ^ 5 

Govt is concerned. A.LR. 

M.UJ. 164=54 M.L.W. 118=1941 M.W.N. 746= 
199 Ind. Cas. 746. 

S. 3 (ii). Proviso (D) — Scope and applicabi- 
lity — Sharer in sbrotriam — Pixaportionate share of 
ing Rs . 500 though land revenue payable as jenmi 
less than Rs. 500. 

Section 3 (iV) Proviso D does not restrict the land 
revenue payable by a jemtti to the revenue payable 
only an the land held by him as jenmi. Hence a 
jenmi who it also a ryotwari pattadar and whose total 
payments to Govt, on account of land revenue 
ex<^ Rs. 500, cannot be regadred as an igri- 
^turist ootwithatanding that the revenue payable by 
him as jenmi is less than Rs. 500. A.f.R. 1941 
Mad. 305=1941 M.W.N. 34=52 M.L.W. 835= 
(1940) 2 M.L J. 934. 

— S. 3 (ii), Proviso (D)— Scope. 

Section 3 (it), Proviso (D) covers a landholder 


his mortgagees in respect of those lands the mort- 
gagor as owmer of the estate must also be deemed to 
be a landholder within the definition in S. 3 (5), 
Madras Estates Land Act, notwithstanding the re- 
cognition of one of the mortgagees as landholder by 
the Olleclor. A.I.R. 1941 Mad. 200=(1940) 2 M. 
L.J. 883=52 M.L.W. 832=1941 M.W.N. 31=195 
Ind. Cas. 149. 

-S. 3 (iii) See also SS. 8, 9. 

1. Applicability. 

- - -S . 3— Applicability — Estate of deceased per- 
sons — Right of to relief under Act. 223 Ind. Cas. 
453=1945 M.W.N. 722 (1)=58 M.L.W. 565 (1) 
=A.I.R, 1946 Mad. S8=(I94S) 2 M.L.J. 410. 

Ss. 3 (iii), 8, 9 — Applicability — Person liable 

on account of possession of property or becoming 
liable by devolution, when entitled to relief. 

The right to claim relief under the Act is not con- 
fined to the person who actually contracted the debt 
but is available equally to persons who are liable on 
account of the possession of property or a person who 
comes under liability by devolution, provided of 
course that such person is agriculturist as defined 
by the Act even though the original debtor was not 
an agriculturist or was disqualified from claiming 
the relief under the Act. A.I.R. 1943 Mad. 87= 

55 MIL.W. 729=(1942) 2 M.L.J. 506=207 Ind. 
Cas. 205. 

S . 3 (iii) — Applicability— Suit by first mort- 
gagee — Puisne mortgagee asked to free his own 
security. 

Where, in a suit by first mortgagee, the puisne 
mortgagee is given merely the privilege of frering 
his own security and preserving his possessicxi, he 
is not a debtor. A.I.R. 1940 Mad. 61=50 M.L. 

W. 150=(1939) M.W.N. 736 (l)p=:(1939) 2 M. 

J. 225. 

S. 3 (iu)— (2) “Debt”. 

S. 3 (iii)— “Debt” — ^Liability of purebaaer of 

equity of redemption, if 'debt*. 

The liability of a purchaser oi equity of redempK 
tion is a ‘dcH’ within the meaning of S. 3 (3) of 
the Madras Agri. Relief Act. The definiti<xi of 
the word ‘dd)t’ should not be understood as limited 
to cases where a person is personally liable. 48 M. 
L.W. 954=A.I.R. 1939 Mad. I86=(1939i M.W. 
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N. 106=I.L.R. (1939) Mad. 218=(1938) 2 M.L.J. 
1068=182 Ind. Cas. 879. 

- ■ S . 3 (iii)— “Debt” — Liability to make restitu- 
tion is debt — Liability of original party’s son in 
possession of family property after partition. 

The liahili'y to make restitution is a debt within 
the vu-anin" of S. 3 (3), Madras Agri. Relief Act. 
and it is no less a debt when due from the son of 
the original party by reason of his possession of 
family property after partition. I.L.R. (1941) 
Mad. 496=1941 M.W.N. 95=53 M.I .W. 69= 
(1941) 1 M.L.J. 467=201 Ind. Cas. 267. 

■ S . 3 (Ui) “Debt” — Relinquishment by 
mortgagee of right to personal decree against agri- 
culturist mortgagor — Non-agricuItuHst purchasing 
equity of redemption— Mortgage if converted into 
‘debt’ payable by such purchaser. 

The mortgagee’s relinquishment of his right to a 
pfr.-onal decree agam.st the mortgagors after the 
Madras Agri. Relief Act had come into force and 
the mortgngors had in fact applied for relief under 
it cannot affect the position which arises under the 
Act with reference to a date long prior to such re* 
lincpiishment. The relinquishment of Uie claim for a 
per.sotial decree against the mortgagor cannot, there- 
fore. have the effect of converting the mortgage into 
a ‘debt’ payable solely by the non-agriculturist pur- 
chaser of equity of redemption. A.I.R. 1941 Mad, 
.5M=(1941) 1 M.L.J. 561=53 M.L.W. 515=1941 
M.W.N. 390=1. L.R. (1941) Mad. 930=200 Ind. 
Ca.s. 517. 

S. 3 (ill) — “Debt” — Advance made by partner 

to partnership, if debt. 

suppose that debt is meant to 
^ ordinary usage, an unascer- 

hhimv'"^T‘r . ‘hat may be, a debt is a 

lahi ty. and liability, must mean a legal liability a 

liability enforceable at law. An advarTce mSe ^ a 

partner to the partnership does not entail a liabiUtv 

by the partners to re-pay that, advance, but rather a 

mere right m equity to have a claim on the assets’to 

the extent of the advance at the time of the dissolu- 

hon of the partnership. Such advance is. therefore. 

i/d. '"= 

^ — "Debt”— Meaning and extent, 
’^^hnition of the word ‘debt’ found in the Act 
includes a liability to make restitution. Again the 
definition cannot be restricted to cases where a per- 
son IS liable and it is wide enough to cover the case 
of every person who is in any marmer liable either 
because he is personally Jiable or because he is 
liable on account of the possession of property, and 

representatives or assigns. 

5? Mad. 9S=(1939) 

M.W.N. 1077=(1939> 2 M.L.J. 745. 

■ S. 3 (iv)— Interpretation and scope. 

See also S, 15 — INTERPRETATION AND 
oCOPE. 

“S. 3. (iv) — Interpretation and scope. 

The scope of the relief intended to be afforded by 
S. 15 of the Act must be determined with reference 
to the wider definition of ‘rent’ contained in S'. 3 (4) 
of the Act and not to the definition contained in 
Madras Estates Land Act. A.I.R. 1942 Mad. 56 
= (1941) 2 M.L.J. 159=54 M.L.W. 120=1941 
M.W.N. 904=200 Ind. Cas. 881. 


— . 3 (iv) — Interpretation and scope — Phrase 

‘quit rent or the like’ if includes charges for 

Police, for roads, for water and simi’lar dues levied 
by state or local body. 

The lermss 'quit rent,’ 'jod?, 'kaitubadi’ and 
‘poruppti’ denote quit rent on inams payable to a 
superior landlord or to the Government. Therefore, 
the phrase ‘quit rent’ jodi, kattuhadi, poruppu or the 
like in S. 3, Madias Agri. Relief Act refers only 
to paj-ments in the nature of quit rent on inams what- 
ever be the name by which they are denoted and 
does not include charges for Police, for roads, for 
water and similar dues levied for services rendered 
by the state or by a local authority. A.I.R. 1940 
Mad. 915=(1940) 2 M.L.J. 461=(1940) M.W.N. 
946=52 M.L.W. 494=192 Ind. Cas. 336. 

S. 3 (v)— “Creditor” . 

S. 3 (v) — “Creditor”, extent of. 


The term ‘creditor’ as defined in Act 4 of 193c 
does not include a person beneficially entiteld to tht 
amount lent. A.I.R. 1943 Mad. 168=55 M.L.W. 
785=1942 M.W.N. 718=205 Ind. Cas. 421. 

S. 3 (v) — ‘Creditor*. 

The definition of ‘creditor’ in S. 3 {v), refers to 
the legal heirs or the legal assigns and not to persons 
who claimed to have acquired rights in a mMiner 
which the law does not recognise. If the debt under 
a mortgage in some inform^ way is made over to a 
person before the second deed is executed in his 
name he could not, by virtue of the informal trans* 
fer, be deemed to ^ the assign of the previous 
mortgagees or of the latter’s legal repi^ 
sentative. A.I.R. 1943 Mad. 5=55 M.L.W. 706 
= (1942) 2 M.L.J. 592=1942 M.W.N. 719=204 
Ind. Cas, 629. 

S. 3 (v) — ‘Creditor* — Assignee of pro-note, if 

creditor within Act. 

The endorsee of a promissory note is the assignee 
of the original promisee even though he has greater 
rights than an assign by deed in that he is a holder 
in due course; consequently an assignee of a pro- 
note is a creditor within the meaning of S. 3, 

Agri. Relief Act. A.I.R. 1942 Mad. 169=(1941) 

2 M.L.J. 808=54 M.L.W. 577=201 Ind. Cas. 117. 

S. 3 (v)— ‘Creditor* — Creditor, if includes 

person beneficially entitled to amount lent. 

The definition oT the word ‘creditor* in S. 3 (») 
of Act IV of 1938, though it expressly includes file 
creditor’s heirs, le^ representatives and assigns, 
does not include the person beneficially entitled to 
the amount lent. A.I.R. 1942 Mad. 143=54 M.L. 
W. S17=(1941) 2 M.L.J. 703=(1941) M.W.N. 
1070=201 Ind. Cas. 67. 

S. 3 (v)— ‘Creditor* — Exttfit of. 

The definition of the word ‘creditor* in S. 3 w) 
extend to a first assignee as wdl as to any s**^^*" 
quent assignee. The number of links in the 
of succession does not make any difference. A.I.R- 
1941 Mad. 74=52 M.L.W. 484 (1)=(1940) M. 

W.N. 101=(1940). 2 M.L.J. 553. 

— is. 4 (a) — Applicability. . . « 

The expression ‘liability falling under file hrad 01 
revenue due to Provinci^ Govenunen^ in S- 4 
does not imply that the liability to pay the 
to the Provincial (Sovernment should be S'^hsisting 
the date of the application for scate the ^ 

or that the suit itself should be directly by the per 
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son entitled to claim the revenue for recovery of 
the ‘revenue’ as such. 

Where the liability of the petitioner D was, m 
the beginning, to pay the revenue due to the Pro- 
vincial Government but he never paid it and it was 
paid by P in the circumstances which ^ve P a 
right to recover that sum from D and P is seeking 
to mfnrrf! that liability against -D, the case falls 
under 5. 4 (o) and the debt cannot be scaled 
even though P may not be the assignee of the rights 
of the Provincial Government. (1945) 1 M.L.J. 

20=58 L.W. 89=1945 M.W.N. 172=A.I.R. 
1945 Mad. 125. 

S. 4 (b)— Decree-holder, if can show that she 

is benamidar for her son. 

A decree-holder claiming exemption under S. 4 
(6), Madras Agriculturists Relief Act adduce evi- 
dence to show that she is not beneficially interested 
in a mortgage standing in her name but is merdy 
a benamidar for her son. A.I.R. 1942 Mad. 388 
=1942 M.W.N. 139=55 M.L.W. 127=(1942) 1 M- 
L. J. 289=201 Ind. Cas. 790. 

S. 4 (c)— Interpretation— Words 'by way of 

loan or otherwise’, explained— Sum payable to local 
authority as rent — ^Rcnt, whether contractual or 
under Estates Land Act is covered by exemption 
in S. 4 (c) . 

The words *by way of loan or otherwise^ should not 
be read as indicating T)y way of loan or some o^cr 
form of advance.' The words ‘any other sum due 
are qualified by the words “by way of or other- 
wise”; object of the qualifying words is to prev^ 
the application of the ejtisdem generis rule which 
would otherwise apply to the words 'any other sum. 
In order to make it clear that there is no such 
intention, the words 'any other sum' are thus quali- 
fied by the very wide description ‘by way of loan or 
othenvise’ indicating clearly that the words 
other sum' are read in thoir natural and wide sen«. 
not restricted by the proximity of the spet^a 
l*receding. Therefore, the exempuon m jj; V*- 
(c)‘ will cover any sum payable to the 
even though it partakes of the nature of 
makes no difference whether the rent J*' ^ 

an ordinary contractu^ rent ot a g 

the special provisions of the under 

would bring it within the aA?— 1042 M 

Act 4 of 1938. A.I.R. ^2 M^. ^^[942 M. 
W. N. 215=55 M.L.W. 203=(1942) 1 M.L.J. 4io 

— S ^ 4*(c^ArrMr8 of rent due by lessee of pro- 
perties of reUgious endo^ent 
of District Board under S. o3, maoras 
Boards Act (14 of 1920), whether comes under S. 

* Siuse (c) of S. 4 Madras Agriculturists Rdirf 
Act is worded as comprehensivdy 
comprehends any money due to a lo^ 

Income from endowments and trusts 
management of a DisUict BcAtd «ompris« incorw 
from«idowments 9pd whether derived by r«- 

»aa of the operation of S. 63 or S. 64^ b^ras 
Loe^ Boaids Act . 'That Income is the District Fund . 
It is recoverable and must be recoverable only by 
the local authority. It is a sum due to them, vts., 
the local authority. Consequently, arrears of rent due 
by levsee of properties of religious endowment under 
fnanagemern of District Board is amount due by l«see 
In loc^ authority and comes under S . 4 (c) Mac^s 
AgriSturists Rilief Act. A.I.R. 1940 Mad 231 
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=I.L.R. (1940)( Mad. 239=50 M.L.W. , 503= 
(1939) M.W.N. 972=(1939) 2 M.L.J. 818=188 
Ind. Cas. 640. 

S. 4 (d) — Scope— Mortgage of house property 

within a Union Board— Inclusion of engine in the 
house in the schedule to the mortgage — If takes 
mortgage outside the exemption in S. 4 (d). 

A site whidi is a paved yard adjoining a zinc- 
sheet shed must be rcgardc<l as appurtenant to the shed 
which is house property and an engine fixed in the 
house for the purpose of trade being carried on in 
the premises must be deemed to be a fixture for the 
beneficial enjoyment of the building and not a separate' 
chattel So as to make the mortgage debt not one 
contracted on the security of the house property 
alone in a panchayat which was a union before 26th 
August. 1930. Accordingly ^ch a mortgage is ex- 
empt from the operation ofthe Act by the provi- 
sions of S. 4 (d) . 60 L.W. 583=A.I.R. 19'^ 
Mad. 305=1947 M.W.N. 542=(1947) 2 M L.J. 

273. 

S. 4 (d)— Debts. 

Section 4 Cl. (d), contemplates a debt contracted 
on the security of house property, that is to say, a 
debt for which the debtor has offered as security 
house property belonging to him. Where tlie security 
given is the land underneath the superstructures 
which belong to third parties and form no part of 
the security, the debt does not fall within S. 4 (d) 
and is liable to be scaled down in accordance with 
the provisions of the Act. A.I.R. 1W3 Mad. ^8 
= (1942) 2 M.L.J. 487=56 M.L.W, 851— 207 

Ind. Cas. 207. 

S. 4 (d)— “House property” includes com- 
pound attached to building site. „ . , j 

The' term “house property” will normally include 
the site on which the building stands and 
compound or yard attached thereto. A.I.R. 1^0 
Mad^ 54=50 M.L.W. 578=(1939) 2 M.LJ. 782 
= (1939) M.W.N. 1148=189 Ind. Cas. 732. 

— S 4 (d)— Debt falling under S. 4 (d)— Pro- 
missory note for interest on such debt, if can be 

scaled down as renewal of debt. 

When it is shown that a previous traiwaction is «- 
eluded from the operation of the Act by S. 4 (dX 
a promissory note for interest due thereon cannot be 
sc£ed down as a renewal of that A. 

I. R. 1943 Mad. 53=(1W2) 2 M.L.J. 42(^55 M. 
L. W. 609=1942 M.W.N. 744=205 Ind. Cas. 29, 

S. 4 (d)— ^‘House property”- Land ear-marked 

for building purposes biit unoccupied by W budd- 
ing. included in mortgage— Mortgage, if immune 
from operation of Act. 

House property includes buildings of all kinds and 
the sites thereof, and also the gardens, compounds 
and >'ards attached thereto. But the ordinary con- 
notation of the term* ‘house property* in everyday 
language would not include land ear-marked for 
building purposes, but unoccupied by any buildings. 
One would not, in ordinary English, speak of agricul- 
tunJ land as house property merely because the 
owner thereof is trying to sell it or has sdd it to a 
speculative builder. 

Where, therefore, two plots had been separately 
demarcated and in one of them at the time when 
the mortgage was executed, a house had been built 
and the other waa destined for building purposes but 
was still vacant, the latter plot cannot be described 
as house property and the inclusion of this site is. 
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ifiereforc sA«fticient to prevein the mortgage from 
lH.‘ing immune from the operation of the Madras 
Agncnltunst^ Relief Act. A.I.R. 19J9 Mad 789^ 
r.L^R. fl939) Mad. 943=50 M.L.W. 181=(1939) 
2 M.LJ. 233=(1939) 731=188 r.ul. S. 

o .. 0 , 

~S. 4 (e) — Scope and operation 
Ss. 4 (e). 7, 8- 

W'hen Act came into force, preliminary decree on 
mortgage of Municipal house in existence— Such 
debt IS execluded from operation of Act— After Act 
into forces, new agricultural security added— 
Siicli added security cannot create retrospectively a 
debt on agncultural land. 30 as to attract Ss. 7 and 
« of tlic Act and exclude S. 4 (e). 54 M.L.W 
468—.^. I. R. 1942 Mad. 34=1941 M W N 991— 
(1941) 2 M.L.J. 653=201 Ind. Cas. 265. 

S. 4 (d)— Sc.ope and operation — Society form- 
ed under Societies Registration Act (21 of I860), 

IS corporation — Debts due to it cannot be scaled 
down. 

A society form^ under the Societies Registration 
Act IS a corporation and it has a separate existence 
apart from its members and can sue and be sued in 
Its corporate capacity. Consequently, debts due to 
.such society by an agriculturist cannot be scaled 

1940 Mad. 949 

-(1940) 2 M.L.J. 554=(I940) M.W.N. 1015= 
191 Ind. Cas. 816. 

-^S. 4 (f)— Breach of contract— Ss. 4 (f) and 
19 — According to Nattukottai Chetti practice 
daughter-in-laws stridhan deposited with father- 
in-law— Position of father-in-law— Decree against 
father-m-law for return of deposit 
Where, according to (lie usual Nattukotiai Chetti 
practice the daughter-in-law’s stridhan is deposited 

fathor-in-law to accumulatrinte- 
rest for the benefit of the bride and her offspring 
he father-m-law receives it under an obligation to 

hat of r'' \ P“n>ose. and his position and 

that of his heirs, tlie -subsequent proprietors of the 

'"T of Ihe deposit. 

!«= analogous to that of a trustee. Hence, if he refu- 

the deposit to (he person entitled, he 

^ therefore, for 

rc.um of the deposit with interest embodies a liabi- 

hty arising out of a breach of trust falling within S. 

I R the Act. A. 

if 256=57 M.L.W. 34=(1944) 1 

M.L.J. 38=1944 M.W.N. 118. 

^ Object — Scope — Surety guarantee- 

trust4— Breach 
Liability of surety, if can be scaled 


S^4^ rfT^ ® breach of trust’ in 

^ Agriculturists Relief Act should not 

wav^oni^tS lability which is in any 

i ^ breach of trust. The object 

moiS^^, to place creditors who have lost 

Do<ii^ a breach of trust in a more favourable 

^r^l’tors who have merely placed ex- 
° tbeir debtors. The object of this 

be to prevent dishonest trustees fitom 
H ^he Act in order to retain the fruits of 

ci !^*'honesty, that is to say, this exception, just 
Ike the other exceptions enumerated in S. 4, is 
oased on grounds of public policy. When a third 
party gives security for the due discharge a per- 
son under a fiduciary relationship of his duties, the 
surety incurs towards the beneficiary a contractu^ 
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liability which is enforceable only in case the trustee 
commits, a breach of trust; but the proximate or im- 
mediate of the surety’s liability is the contract, 
ihe br^ch of trust is a more remote cause from 
which the liability can be said to arise only indirectly 
Ihe claim against the surety on breach of his obU- 
gations by the trustee is primarily on the basis of 
the contractual liability which the surety has under- 
taken, and hence, in such a case, the surety is entitl- 
cd to hav6 his liability scalod down under the Act 

t bfad. 202=54 M.L.W. 697=194i 

M.W N. 1042=(1941) 2 M.L.J. 1008=201 Ind. 

33* 

- Ss. 4 (£), 10 (2) (ii), 19 — Scope and applicabi- 
lity. 

Where the purchaser of the mortgagors’ equity of 
redemption executes a pro-note to discharge the 
mortgage debt, the pro-note must be deemed to be 
a renetval of the pre-existing liability and the debt 
imder the note can be scaled down under S. 19 of 
the Act. 

The liability sought to be scaled down in such a 
case IS not a liability in respect of which a charge 
IS provided under S. 55 (4) of the T. P. Act 
and hence S. 10 (2) (ii) is no bar to scaling down 
the debt. Section 4 has no application to such a 

59=(1940)'2 M.L.J. 651 
=1940 M.W.N. 1();2=S2 M.L.W. 582=196 Ind. 
Cas. 276. 


— -S. 4 (f) — Scope and operation — Co-owner rea- 
^mg int^est by investment of common funds— 
His liability to pay interest to co-owncr — Trusts 
Act (2 of 1882) . 

Section 4, Q. (f), Madras Agriculturists Rdief 
Act applies (o obligations declared in (Chapter 9. 
1 rusts Act . The co-owner who has realised interest 
by the investment of the common funds is governed 
by S. 90, Trusts Act, and by virtue of S. 95 of the 
Act, he incurs a liability to pay interest under S. 
23 of that Act. 

Hence the liability to pay interest is taken out of 
tilt operation of the Madras Agriculturists Relief Act 
by S. 4. a. (f) of that Act. A.I.R. 19.’9 Mad. 
471=49 M.L.W. 391=(1.939) M.W.N. 279= 
(1939) 1 M.L.J. 528=1. L.R. (1939) Mad. 525= 
186 Ind. Cas. 214. 

— |-S. 4 (g)— Scope of — Assignee of arrears of 
maintenance comes wi thin S . 4 (g) . 

The wording of Q. (g) of S. 4. Madras Agri- 
culturists Relief Act is wide enough to cover the 
claims not only of persons who are entitled to be 
maintained but also of assignees from them of their 
light to recover arrears of maintenance. Section 
4. (^. (g) must be construed as extending tlie pro- 
tection of all persons who seek to enforce a li^iKty 
which arose out of a non-fulfilment of an obligation 
(o maintain. A.I.R. 1943 Mad 487=1943 M.W. 
N. 266=56 M.L.W. 238=(1943) 1 M.L.J. 339= 
I. L.R. (1943), Mad. 218=210 Ind. C:as. 626- 

S. 4 (g) — Scope — ^Family assigning to plain- 
tiff a security bohd in lieu of her maintenance — 
Liability of debtor — ^Protection tmder S . 4 (g) . 

The mere fact that an asset of the family in the 
form of a security bond executed by the defendant 
was assigned to the paintiff in lieu of maintoiance 
will not make the liability of the debtor, i.e., the 
defendant, a liability in respeet of maintenance pro- 
tected by S. 4 (g) of the Madras Act (IV of 19M) - 
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A.I.R. 1942 Mad. 385=55 M.L.W. 118=1942 M. 
W.N. 182 (1)=(1942) 1 M.L.T. 290=202 Ind. Cas. 
64. 

S. 4 (h) — Exemption under — Availability — 
Conditions— Debt due to woman — Character and 
status of creditor when debt is sought to be en- 
forced— Relevancy . 

Under S. 4 of the Madras Agriculturists 
Relief Act to get an exemption^ it would be enough 
if the debt was due to a woman in 1st October, 1937, 
provided she does not possess property of the value 
mentioned in that clause. If once that condition is 
sadsfied at its origin the Court need not concern itself 
with the character or status of the creditor at the 
time when the debt is sought to be enforced. 63 L. 
W. 1027=1950 M.W.N. 492=(19S0) 2 M.L.J. 286 
=A.I.R. 1951 Mad. 345. 

S. 4 (h) — Exemption under — Availability — 

Extent — Debt due to man and woman— Debt due 
to each ascertainable — Woman only is entitled to 
protection under S. 4 (h) to extent of her share. 

When there is a debt due to a woman and a man 
and tlie amount of the debt due to each can be ascer- 
tained, if the woman is entitled lO the protection under 
8 , 4 (h) to the extent of her interest in the debt, the 
agriculturist-debtors should be refused reUcf while he 
should be given relief to the extent of the interest in 
the debt belonging to the man. 58 L.W. 141=1945 
M.W.N. 212=(1945) 1 M.L.J. 468=A.I.R. 1945 
Mad, 260. 

S. 4 (h)— Exemption under — Availability— 
Rro-note of December 1, 1934, renewed on No- 
vember 24, 1937 — Suit — Scaling down. 

Oausc (/i) of S. 4, Madras Agriculture Relief Act. 
must he read as exempting from the operation of 
the Act that class of liaWities of an agriculturist 
which are included in that cause regardless 
of whether after October 1, 1937, a fresh docu- 
ment is or is not executed by the same debtor 
in respect of that debt. Hence, a sirit ® 
on a promissory note, dated November 24, 1937, m 
renewal of a debt <luc on an earlier promissory 
•note, dated December 1. 1934 falls within the exem^ 
lion under S. 4 (h)\ and is nol liable to st^ed 
•down. A.I.R. 1943 Mad. 686=56 M.L.W. 493= 
(1943) 2 M.L.J. 276=1943 M.W.N. 610=210 Ind. 

■Cas. 273. , .. 

— ■ 4 (b)— Exemption under — AvailaluUty 

Female assignee from male assignee, if enUtled to 
(exemption . 

It cannot be said that a woman is not mtitled to 
-claim the exemption under S. 4 (h). merely because 
'her assignor, a male, was not entitled to such «em^ 
tion. Having taken U»c assi^mt, »»»« the 

owner -of the debt and when she claims the benefit of 

•M.W.N. 432=203 Ind. Cas. 192. 

S 4 (h)— Scope and applicability— Daughter's 

right under decree to fixed maintenance allowance 
1e pioperty. 

A daughter s riglit under an agreement or a decree 
*to a fixed monthly maintenance allowance from hw 
■father’s estate is property, within the meaning of S. 
4 (h) Madras Agriculturists Rdicf Act. Section 6 
idd) of the T. P. Act docs not affect the question 


wIkiIiii- siicli a right i< in the nature of proiTcrty or 

The fact that the allowance is actually charged on 
immovable property has no bearing on the ques- 
tion whether the right to it <^"sulutcs proper V or 
not A I R 1941 Mad. 507=53 M.L.W. 75 (2)i— 
(1941) 1 M.L.J. 123=1941 M.W N. 296-1. L.R. 
(1941) Mad. 567=199 Ind. Cas. 753. 

S 4 (h)— Debt due to two women jointly or 

as co-owner&-Interest of each woman m debt and 
assets of each woman apart from debt must be 

considered. ... , . . 

WTien the Court has to adjuicaie under the Act 
on a debt due to two women jointly or as co-owners, 
the interest of each woman in the debt and the a.<5sets 
of each woman apart from the debt must be taken 
into consideration in order to determine whAer each 
woman is entitled to claim the exemption ^der i>. 4 

(;?rA.I.R. 1940 Mad. 885=(1940) 2 M.L.J. 342 
=52 M.L.W. 292=(19«))' M.W.N. 912. 

S. 4 (h)— Words ‘other property’, meaning of. 

The words “other property” in S. 4 (A), Madras 
Agriculturists Relief Act must be taken to refer to 
property other than debt or debts due to the woman 
from agriculturists. In other words, debas due from 
agriculturists to a woman on October 1, 1937, are 
not to he scaled down, under the Act if, on that 
date the principal amount of such debts did not 
exceed Rs. 3,000 and the -woman did not own any 
properly Other than such debts apart from '‘" per- 
sonal belongings. A.I.R. 1940 M^. 

M W.N. 309=(I940) 1 M.L.J. 534=51 M.L.W. 
444=1. L.R. (1940) Mad. 688=192 Ind. Cas. 386. 

S. 5— Construction — “Undivided Hindu 

family’ — If synonymous with ‘joint family*-- 
sessi^cnt of divided family under S. 25-A of ihe 
Income-tax Act (11 of 1922)— Relevancy— Divided 
member— If also assessed as member of associa- 
tion of individuals. . t, r e 

Section 5 of the Madras Agriculturist Relief Ad 
l,as no application lO the case of Hindu famili« 
divided in status. The fact that a divi^d 
assessed hy a fiction as an undivided Hindu famUy 
under S. 25-A of the Indian Income-t^ Act camot 
affect the real status of the 7 

the Madras Act. the words “undivided Hindu fan“‘y 
are synwymous with the words ‘jomt • l* 

in impossible to say that, when a famdy wh^er 
divided or undivided is assessed as a separate legal 
entity, a member thereof is also assessed as one of 
a group of persons. Accordingly a member of a 
divided Hindu family is aititled to 
of the Agriculturists Relief Act. 1950 M.W.N. 75 
= (1949) 2 M.L.J. 806. 

S. 6 — Applicability. 

Section 6 is inapplicable to joint families consist- 
ing of a person and his descendants. A.I.R^1945 
hfad. 257=58 L.W. 150=(1945) 1 M.L.J. 292=1. 
L.R. (1946) Mad. 54=1945 M.W.N. 206. 

Ss. 6 and 21— Applicability and scope— Agri- 
culturist Hindu joint family of two brothers— One 
of them adjudicated insolvent— Sons of both bro- 
thers, if agriculturists. 

A peryon whose estate is vested in the Official 
Receiver in insolvency cannot be deemed to have a 
saleable interest in tliat estate so long as the vesting 
continues. An undiscliarged insolvent, therefore, nor- 
mally lacks the basic qualification for the status of 
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an agriculturist under the Act. When, at the com- 
mencement of the Act, there was an agriculturist 
family consisting of two brothers one of whom was 
an insolvent on the date of the commencement of the 
Act, and the other was an agriculiurist, the insolvent 
brother cannot be deemed to be an agriculturist and 
ms sons must l>e deemed to ’be non-agriculturists and 
the sons of the agriculturist brother must be deemed 
10 he agriculturists. A.I.R. 1944 Mad 497=n9444 
2 M L.;. 112=1944 M.W.N, 593. 

S. 6 — Applicability — Family consisting of 

father and sons. 

SLCtion 6, Madras Agri. Relief Act has no appli- 
cation to a family consisting only of a father and 
son. It IS intended to apply to families in which 
there are ^veral bran-'lies. one or more of which is 
composed of father and son. A.I.R. 1943 Mad. 35 
=.-5 M.L.W. 636=(1942) 2 M.L.J. 486=1942 M. 

W.N. 752=1, L.R. (1943 Mad. 294=204 Ind. Cas. 
560 


Ss. 6, 10 (1) — Scope and operation. 

Section 10 (1) of the Madras Agri. Relief Act 
lefcrs only to the qualifientjons of a person who 
himself applies for relief under Ss. 8 and 9 of the 
Act ; and It docs not affect the status of an alleged 
agriculturist which is of importance only with refer- 
ence to the application by his sons for relief having 

provisions of S'. 6. 1914 'vf.W N 
593_(I944) 2 M.L.J. 1I2=A.I.R. 1944 Mad. 497! 

S. 6 — Scope of — Explained. 

Section 6, Madras Agri. Relief Act must be con- 
fined in Its scape to the position in which there is 
a major family umt which even after the application 

an agriculturist familj' 
and in such circumstances, the scope of section would 
be to exclude from the benefits of the Act any 
member of such an agriculturist family who was a 
non-agricuIturist and his descendants in the male line. 

1 he section has no application to a family which 
consists only of the father and- sons. A.I.R 1942 

M.W.N. 191=55 M.L.W. 160= 
(1942) 1 M.L.J. 327=205 Ind. Cas. 364. 


S. 7 — Scope of. 

tiirVs't^at fhP payable by an agricul- 

scaled do.^^ W^ ^4^ 

W45^M,Vy,N. 383^ 

' Ss. 7, S, 9; 13 — Ultra vires. 

Section 7, 8. 9, and 13 of the Madras Agri. Relief 

^2. 79 and 80 of the Nego- 
table Instruments Act and are, therefore, tiltra 

op J ^ which they offend against those 

sec^ns of the Negotiable Instruments Act. (1945) 

it wV' ^*ad. 679=1945 
)258=58 L.W. 199=A.I.R. 1945 Mad. 

S. 7— Scope. 

fi! question of decree-holder ‘proceeding 
ap nst the property within the meaning of S. 7, 
stage when the Court is called upon to con- 
kIc” ^ "therefore, a sale which took place 

fore October 1, 1937 could not be set aside under 
Act IV of 1938 . 52 M.L.W. 67=(1944) 1 M.L. 
J. 110=1944 M.W.N. 7S=A.LR. 1944 Mad. 314= 
217 Ind. Cas. 372. 
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S. 7--Debt, held contingent and not due on 
date of commencement of Act. 

As per terms of the settlement deed, so far as the 
minor creditors were concerned, the obligation of 
the debtors lyas to have ready a sum of money for 
payment to the father of the minors if and when the 
should make arrangements for the purchase 
of land. That land when purchased, was to be held 
m the names of the minors by the father and was 
to be handed over to the minors on attaining 
majority if they accepted the settlements, but ia 
case the minors repudiated the settlement, the land 
was to be transferred to the debtors themselves to- 
gether wih all the accrued profits: 

Held, that, on March 23, 1938 there was no debt 
of an ascertained amount due from the debtors to 
the creditors who were on that date both of them 
minors. There was a contingent liability enforce- 
able by the father to finance the purchase of pro- 
perty which probably would go ultimately to the 
minors, but, might revert to the debtors themselves. 
It could not, therefore be said that there svas, at the 
commencement of the Act, a debt due from the 
debtors to the minors. A.I.R. 1944 Mad. 133= 
1944 M.W.N. 165=57 M.L.W. 400=(1943) 2 
M.L.J. 630=215 Ind. Cas. 28. 

S. 7 — Mortgage — Mortgaged property sold— 

Personal remedy against mortgagor barred — 
Mortgagor cannot claim benefits of Act. 

Where, at tKe commencement of the .*^01, the 
mortgagor had ceased to be liable to pay the .debt 
personally by reason of the law of limitation and 
also had ceased to be liable to pay the debt out of 
his property by reason of the s^e of the hypotheca. 
he cannot claim the benefits of the Act. A.I.R. 
1944 Mad. 82=55 M.L.W. 623=(1943) 2 M.L. 
J. 434=1943 M.W.N. 667=215 Ind. Cas. 293. 

S. 7 — Mortgagor non-agriculturist — Portion 

of hypotheca purchased by agriculturist and por- 
tion by non-agriculturist — Debt scaled down so far 
as agriculturist purchaser — Agriculturist by paying 
off full scaled amount, if can redeem whole pro- 
perty so as to bar mortgagee’s right to recover 
full decree from rest of hypotheca. 

A purchaser of a portion of mortgaged property 
who is an ‘agricultin'ist’ within the meaning of the 
Madras Agri. Relief Act is not entitled to redeem 
the whole of the property on payment only of the 
scaled down amount of the debt so as- to prevent 
the mortgagee from recovering the mortgage money 
in full from the resr'of the hypotheca in the hands 
of a non-agriculturist purchaser from the mort- 
gagor. A.I.R. 1943 Mad. 196=(1942)' 2 M.L.J. 
631=55 M.L.W. 741=1942 M.W.N. 798=I.L. 
R. (1943) Mad. 665=207 Ind. Cas. 253. 

S. 7 — Scope of. 

Section 7 contemplates the application of the 
provisions of the Act to all debts .pa3'able by an 
agriculturist at the commencement of the Act. but 
this is subj'ect to the qualification in S. 10 of the 
Act that the provisions of Ss. 8 and 9 shall not 
apply to a person who was not an agricultmist orr 
October 1, 1937. A debtor in cases where his claim* 
to relief is put forward during the trial of the 
suit, will be entitled to relief if he can show that he- 
ivas an agriculturist on Octo^r 1, 1937 and on the 
commencement of the Act, March 22, 1938. A. I* 
R. 1942 Mad. 726=55 M.L.W. 63S=(1942) 2 M- 
L. J. 498=1942 M.W.N. 809=204 Ind. Cas. 
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Ss. 7, 12 — Money paid after Act appropriated 

towards interest — Money in excess of interest as 
scaled down---Excess, if can be recovered under 
Ss. 7 and 12. 

Where the payments are definitely appropriated 
to^rds interest at the time when they are made, 
neither the dd>U>r nor the creditor has the right to 
tear up these appropriations by an unilateral act. 
The Court has no power to re-appropriate the pay- 
ments to principal unless the Act contains a provision 
for such re-appropriation. The only w'ay in which 
a debtor might get back money which he has paid 
after the Act came into force in excess of the amount 
properly due under the provisions of the Act, would 
be by establishing a right to a refund under the 
ordinary law on the ground that the payment %vas 
made under a mistake. Consequently, the excess 
amount paid towards interest as scaled down can- 
not be recovered by the powers of Ss. 7 and 12. 
A.I.R. 1942 Mad. 655=1942 M.W.N. 541=55 
M.L.W. S27=(1942) 2 M.LJ. 275=203 Tnd. Cas. 
596. 


S. 7 — Mortgagor agriculturist— Properttes pur- 
chased by non-agriculturists subject to mortgage 
—Properties are liable only to extent of scaled 
amount. 

If a debt is scaled down at the instance of the 
mortgagor who is an agriculturist and claims the 
benefits of the Act and the properties are purchased 
by the persons who are non-agriculturists subject 
to the mortgage, the property can be procrtded 
aga;n5t only for' the scaled do^vn amount and no 
more under the general law relating to mortgages. 
A.I.R. 1942 Mad. 527=55 M.L.W. 283 (1) = 
(1942) 1 M.L.J. 510=203 Ind. Cas. 417. 

S . 7— Part of mortgaged prt^erty sold to non- 

agriculturist— Money l*ft with him for payment^ of 
mortgage — Money not paid— Suit for redemption 
by agricultural mortgagor. 


A non-agriculturist purchased a part of the mort- 
gaged property. The purchase price was left with 
him for payment to the mortgagee wWch, however, 
he did not pay. In a suit for redemption, the mort- 
gagor, who was an agriculturist claimed to scale 
down the debt. It was contended that the debt 
should not be scaled down so far as the purchaser 
non-agriculturist was concerned: 

Held, that the whole debt should be .scaled down. 
A.I.R. 1942 Mad. 525=55 M.L.W. 280=(1W2) 
1 M.L.J. 506=1942 M.W.N. 365=202 Ind. Cas. 
402. 

Ss. 7, 8, 19, 4 (c)— Preliminary decree on 

mortgage— After Act came into force, new agri- 
cultural security added— Whether creates retros- 
pectively a debt. 

Where when Art 4 of 1938 came 4nto force on 
March 22, 1934 there was in existeice a preliminary 
decree for the enforcement of a mortgage secured 
on a municipal house property alone and an October 
1. IW, the date on which under S. 8 the outstanding 
interest was to be cancelled, there was also a debt 
contracted on the security of house properly alone, 
by the terms of S. 4 (d) of the Act :-uch a debt 
is excluded from the operation of the Act. Any ad- 
dition of security of the agricultural land at a date 
after the Act came into for« cannot retrospectively 
create a <ld>t contracled on the security of agricul- 
tural propmy other than municipal house property 
so a« to bring into force Se. 7 and 8 of the Act and 
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to exclude S. 4 (e). The e/Tect of the new secu* 
rity might give the decree-holder a right to exe- 
cute his decree against both sets of property in any 
order lie pleasc.s in resiicct of the whole amotmt of 
the decree. But this would not make the additional 
security a part of the hypotheca covered by the preli- 
minary decree so as to entitle the jdugment-debtor 
to scale dowm the decree under S. 19 of the Act. 
A.I.R. 1942 Mad. 34= 54 M.L.W. 468=1941 M. 
W. N, 991:_(1941) 2 M.L.J. 653=201 Ind. Cas. 
265. 

Ss. 7, 8 and 9— Decree’, if includes prelimi- 
nary mortgage decree. 

The word ‘decree in Ss. 7, 8 and 9, includes preli- 
minary mortgage decree and hence such a decree pas- 
sed befoTe the commencement of the Act can be 
scaled down. A.I.R. 1941 Mad. 891 (1) = (194I) 
2 M.L.J. 359=54 M.L.W. 306=1942 M.W.N. 832 
=199 Ind. Cas. 448. 


•Ss. 7, 8, 9 — Scope and operation. 


T holding two mortgages from M — T purchasing 
property from R and as part of sale price assigning 
his rights under mortgages valued at Rs. 5,290 to R 
—Suit by R on mortgages dismissed against M as 
he w-as found to have no title to mortgaged lands 
but decree for Rs. 5.290 passed against J on basis 
of damages for breach of covenant for title: 

Hcld^ that there could be no question of scaling 
down the liability under the decree with reference 
to the principal of the mortgage debts for which T 
her«cl£ was never liable. A.I.R. 1941 Mad. 886= 
(1941) 2 M.L.J. 360=54 M.L.W. 281=200 Ind. 
Cas. 163. 

S 7 — Scope and applicability. 

Payments made and appropria cd after October 
1 1937 and before the Act came into force must be 
deemed to be available for rc-appropriation and re- 
adjustment. under the Act. Section 7 cannot be in- 
terpreted to mean that all that can be scaled down 
is the debt payable at the commencement of the Act 
and therefore, to the extent to which there have 
been appropriations before the commenwmtmt of the 
Act there is no debt paj-able. 52 M.L.W. 484 
(2)=(1940) 2 M.LJ. 547^ M.W.N. 1009 

=A.I.R‘. 1941 Mad. 226. 

S 7 — Essentials of. 


Debtor seeking relief under the Act, should be an 
agriculturist at the commencement of the Act ai^ 
at the time of his application to scale down his 
debt, and on October 1, 1937 — Where the debt was 
incurred before October 1,. 1937, it is immaterial 
whether he was an agriculturist. (1940) 2 M.L.J. 
887=52 M.L.W. 819=(1940) M.W.N. 1247=A. 
I. R. 1941 Mad. 158. 

S. 7 — Deposit made under O. 21, R. 89, C. 

P . Code, withdrawn by decree-holder in full satis- 
faction — There is no debt wluch can be scaled 
down. 

Where the amount deposited under O. 21, R. 89, 
Ciril P. C.. necessary to have the sale set aside has 
been withdrawn by the decree-holder in full satis- 
faction. there no more remains a debt to found an 
application under Madras Act 4 of 1938 or a d&:ree 
to scale down. And the fact that the deposit under 
O. 21. R. 89. Civil P. C.. wa* made on the day 
when the Act came into force has no bearing, when 
the applicadon under the Act was made long after 
the decree had been satisfied. A.I.R. 1941 Mad. 



2547 


MADRAS AGRICULTURISTS’ RELIEF ACT (1938), S. 7. 


74=(I940) M.W.N. 911=(1940) 2 M.L.J. 417= 
^2 M.L.W. 386. 

Ss. 7 and 8— Applicability — Plajjitiff’s claim 

fliMnis'cd ill lower Courts but alloivcd in appeal to 
High Court — Application by judgment -debtor under 
Ss. 7 and 8 after judgment but before decree was 
drawn up: 

//'■W. that in the circumstances of the case, the ap- 
plication was competent. A.I.R. 1940 Mad. 478= 
51 M.L.W. 606=(1940) M.W-N. 412. 

S. 7 — Scaling down — Mortgagor claiming re- 
lief under S. 7 — Court should restrain mortgagee 
from selling property outside Court. 

It appears to be implied that after the passing of 
tiiis Act. it is the duty of the creditor to scale down 
tlie amounts due to him by his debtor. It wdll only 
be in case in which the creditor does not scale down 
his claim in accordance with the provisions of the 
Act that the intervention of the Court will be neces- 
sary. 

Wlien a mortgagee tries to sell all the mortga- 
ucd property under the provisions contained in the 
deed out of Court without having the debt scaled 
<lown it is no answer to say that under S . 69, T . 
P, Act, tlve mortgagor will be entitled to recover 
<lamage if the mortgagee exercises his power of sale 
in any improper or irre^lar manner. If the mort- 
gagor is likely to be injured and is asking for scal- 
ing <lown the <htes the Court should restrain the 
mortgagee from going on with the sale outside the 
Court. A.I.R. 1939 M.ad. 56= (1938) M.W.N. 
949=48 M.L.W. 531=(1938) 2 M.L.J. 920=1. L. 
R. n939) Mad. 296=183 Tiid. Cas. 428. 

S. 8. 

Synopsis . 

1 . Applicability and scope . 

2 . Appropriation . 

3. Interest. 

•4. Interpretation. 

5 . Payment . 

'6. Renewal. 

7. Same debtor. 

8 . Scaling down . 

9. Tracing back. 

S 

1. Applicability and scope. 

S. 8 (4) — Scope — Not confined to excess pay- 
ments made prior to 1st October, 1937. 

S. 8 (4) of the Madras Agriculturists’ Relief Act 
save.s excess payment from the operation of sub- 
jections (1), (2) and (3) of S. 8. Under this sub- 
section, the creditor is enabled to retain any excess 
payments paid to him. The terms of this sub-section 
are clar and unamtnguous and the language is cou- 
ched in general terms. The operation of this sub- 
section is not limited expressly or by necessary im- 
plication to excess payments made before 1st Octo- 
ber, 1937. (1945) 1 M.L.J. 386, dissented from. 
1949 M.W.N. 605=A.I.R. 1950 Mad. 98=(1949) 
2 M.L.J. 394. 

S. 8, Expl. 3 (added by the Amending Act 

23 of 1948) — ^Applicability and scope — Splitting of 
continuity of debt — If lost — Scope of . 

Expl. (iii) — Notice of Official Receiver of appli- 
cation to scale down debt by insolvent — Necessity. 

Where a debt is split up and the debtors execute 
separate promissory notes for their respective por- 
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lions of the debt, the continuity of the debt is lost. 
Til!' view of tlie law as laid down in (1941) 1 M. 

L. J. 39 and (1941) 1 M.L.J. 718, is not in any 
way affected by the new Expl. 3 added to S. 8 Iv 
the Amending Act 23 of 1948. The purport of the 
.amendment is only to make a debt a continuous one 
no.withjtanding a change in tlie creditor or debtor. 
It does not purport to affect the law with regard to 
splitting up of a debt. If the Legislature in 
tended by Expl. 3 to bring about a change in the 
law relating to the continuity of a debt after it had 
been split up, one would have expected the Legis- 
lature to have introduced expressions in the amend- 
ment which clearly brought about that result. 

Although notice to the Official Receiver, in an 
application to scale dowm by an insolvent is desir- 
able, because it will give the Official Receiver an 
opportunity of seeing that the application is pro- 
perly prosecuted, yet it is not legally necessary that 
lie should be impleaded or even given notice of the 
application. 1949 M.W.N. 801=A.I.R. 1950 Mad. 
287=(1949) 2 M.L.J. 768. 

Ss. 8, 9 and 13 and Evidence Act (I of 1872), 

S. 92 — Applicability and scope — Promissory note 
executed after the Act came into force — Plea that 
it was a mere voucher of prior borrowing to which 
Ss. 8 and 9 of Madras Agriculturists’ Relief Act 
apply — Maintainability — Allegation of misrepre- 
sentations by plaintiff — Admissibility of oral evi- 
dence. 

The suit promissory note was of 1940 after .Act 4 
of 1938 came into force and was the last of a series 
of renewals. The original borrowing having been in 
1922. The defendant raised the plea that it was 
not supported by consideration and was merdy in- 
tended to serve as a voucher for the previous bor- 
rowing and that the plaintiff made fraudulent mjs- 
representation-s and prevailed upon the defendant to 
execute the note making him believe that it would 
not be enforced if it was found that nothing was due 
under the Act or that only such sum as would be 
legally found due would be taken. On a qu«tion 
a'^ to the maintainability of the plea and admissibility 
of oral evidence in support of it. 

Held, that such a plea vras open to the defendant 
and that oral evidence of the Traudulent 
tations would be admis^5ible. 61 L.W. 595— 

M. W.N. 619=A.I.R. 1949 Mad. 301=(1948) 2 

M.L.J. 282. _ 

Ss. 7, 8, 9, 13— Applicability and scope— Ultra 

vires . 

Sections 7, 8j 9 and 13 of the Madras Agriculturists’ 
Relief Act offend against Ss. 32, 79 and 80 of the 
Negotiable Instruments Act and are iiltfa •b\res to that 
extent. I.L.R. (1945) Mad. 679=A.I.R. 1945 

Mad. 203=(194S) 1 M.L.J. 339=1945 M.W.N. 
258=58 L.W. 199 (F.B.^. 

S. 8 — Explanation — ApplicabUity and scope. 

Explanation to S. 8 applies to the whole of S. 8 
and not merely to G. (1) thereof. A.I.R- 1^ 
Mad. 479=1943 M.W.N. 219=56 M.L.W. 249= 
(1943) 1 M.L.J. 321=209 Ind. Cas. 460. 

Ss. 8, 9 — Applicability and scope — Liability 

commencing after October 1, 1932 — Subs^uttt 
renewals— Scaling down with reference^ to mioai 
liability — Debtor and creditor — Conditional con- 
cession — Penalty. 

The intention of the Legislature in enacting 
viso to S. 9 (1) merely to pve a rule for die 
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classification of debis into those to which S. 3 will 
apply and those to which S. 9 will apply. There 
is no provision in S. 9 for the reopening of this 
contract e.xccpt to the extent prescribe in the first 
part of that section whicli provides for the reduction 
of the rate of interest. The explanation to S. 8 
which enables the C>urt to treat as principal the 
amount advanced under the earlier debt applies only 
to proceedings under that section. There is nothing 
in S. 9 which would justify the importation of that 
rule into the process of scaling down a debt no por- 
tion of which was incurred before October 1, 1932. 

It follows, therefore, that even if the date of the 
debt were some date earlier than on which the a>n- 
tract was actually executed but not earlier than 
October 1, 1932, the debtor cannot have relief in res- , 
pect of interest due on the debt and included in the 
contract except to a reduction of the rate of inte- 
rest on the amount contracted for. Where a credi- 
tor agrees to give conditional concession to be auto- 
matically cancelled on non-fulfilment die terms, 
there can be no question of penalty in such a case 
A.I.R. 1943 Mad. 344=56 M.L.W. 154=1943 M. 
W. N. 419=(1943) 1 M.L.J. 231=210 Ind. Cas. 
231. 

S. 8 (2) and (3)— Scope of. o 

Section 8 (2)| and the complementary S. 8 (3) both 
deal only with the effect of pa>’ments by 
turist. A.I.R. 1943 Mad. 134=55 M.L.W. 812- 
1942 M.W.N. 736=(1943) 1 M.L.J. 137=207 Ind. 
Cas. 438. 

Ss. 8 and 9-ApplicabiHiy and scope— Apncl- 

late Court sending case back for finding— Appl^- 
tion for relief under Acl must be ^ 

late (^urt, and not to trial Court. 55 MX.W^ 
=A.I.R. 1943 Mad. 77=(1942) 2 M.L.J. 452-208 

Ind. Cas. 156. 

S. 8— ApplicabUity and scopo-Defences. 

Where the Court, under tlie Act, deals with actual 
proceedings in a suit, defences are open not merely 
under the Act but also under the general law. A. 

1. R. 1942 Mad. 134=(194I) 2 M.L.J. 34(^54 
M.L.W. 105=1941 M.W.N. 927=201 Ind. Cas. 
161. 

Ss. 8, 7, 19 — Applicability and scope— ‘Debt 

under promissory note — Legislation ui resp c 
thereof— Whether ultra vir^Act, ii comes under 
List I, Government of India Act, 1935, or Lwts 2 
and 3— 'Pith and substance — In respect ot »n 
100, Government of India Act, l93S-pecrec pasMd 
before commencement of Madras Act, on promis- 
sory note, U not a debt on promissory note. 

Per Sufoimtm^ /.—The expression ‘vnth respect to 
in S . 100, Government of India Act (Aviously means 
that looking a* the legislation as a whole, it must sub- 
stantially be with respect to matten m one 
nr the other. A remote conn^ecU^ is not enough. 
Those words do not connote the idea that it must be 
abidotely and exdusivdy within one List and not 
mcroachlng, not even in an .indirect way, uptm any 
other It is unreamnaWe to a«stane that Parliament 
rnnirmplaicd from the use of the words Vith res- 
pect to in the Indian Act that any overstepping be- 
yond the limit, howsoever small or insi^ificant, and 
any enrroachmefit upon the field of List 1. howso- 
ever unimportant, should make Act wholly void. 
Incidental encrooichmeru is not really forbidden. 
The Courts have, therefore, first to see whether the 
impugned Provincial Act is 'with respect to' any of 


ilii- niattirs in Li''l 2. If this is not so, then the Act 
imi'i. fall lo tile ground. If it falls within any of 
the matters eniimcratol in tliat List, then ilicy have 
to see next whether it also falls within any of the 
matters in List 3. If it docs and no assent of the 
Govenior-Cieneral has been obtained, it must again 
fall to Uic ground if it conflicts with an 
Indian I-aw. But if sucli assent has been obtain^, 
then it will, for tlie time being, remain valid. Lastly 
il,e ciurl's have lo see whether it falls wilhm any of 
tlic subjects mentioned in List 1. If it does not. 
hen thie is no difficulty, but if it does tlien the Court 
E to s.e further whether the , Art ts really wt* 
respect to’ any of the matters in List 1. it t s 
.o.^.en the Act must fall to the 
not then obviously the Act indirectly, or as it ^ 
Tin »Td ■incKlentally- but not in 
ches upou List 1. But. .n order o estahl^ 

prnv,s.<m of Ss. 7 » ^ ^^^lority of the 

eS‘al “JrritTs not* ne- 

the provisions "'"'i prSa 
So ions as tt can 1« shmvn hat j 

pTnv/nc^ Sritave Puu'u /<!« . 

7 . and Wunnun, 7.-The i^ 
ea statute ,Tand'''characKr,' 

0.-1111101 affect the question. 

Per Gtifyer, C. J. and Varadachariar, /. {Su’atnuut, 
y., fw/ra)..— Where tlie liability under ihe Madi^ 
A^i. Relief Act was under a decree on a promis- 
sory note passed before tlie commencement of the 
Act. the liability ceases to be a debt evidenced by 
or based on the promissory note, for that has 
ged in the decree and has become a judgment-debt. 
The fact that before the provisions of the Act could 
be applied to the decree, in accordance with S. 19 
of the Act. it was necessary to have recourse to the 
terms of the note. in order to ascertam 
to what extent the provisions of S. 8 required 
or enabled the decree to be scaled down caniwt 
affect tlie nature of the liability, which still remains 
a judgment-debt; and it is upon that liability a^ 
upon no other that the Act operated, even though 
it might be necessary to go into its earlier history 
for a particular and special purpose. In such a caM, 
the judgment-debt was already in existence when the 

Act was passed. j t • , t 

Per Guyfr, C. /. and Varadathartar, /.— That 

the Act ii not invalid or inoperative even in respect 
of debts due umler negotiable instruments, bi^use it 
did not 'really affect Ihe principles embodied m the 
Negotiable Instruments Act’ is to put the matter 

too widely. ... 

Per SvlomtoH. /.—Taking all the ^ovis'pns 
aether and con idering the Madras Agri. Relief Act 
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as a whole, it cannot be doubted that it is with res- 
pect to matters in Lists II and III. It is impossible 
to hold that the impugned Act is wholly outside Lists 
II and III of the Seventh Schedule. As the impugn- 
ed .-\ci deals witli all debts o£ agriculturists it 
necessarily includes their debts due on negotiable 
m>tri!meiits as well. But it would be difficult to say 
tliat the .-\rt. taken as a whole, is ‘with respect to* 
negotiable instruments mentioned in category of Item 
No 28. List I- But at the same time it is impossi- 
ble to deny that the Act encroach^ up>on the field 
co\ere(l by such instruments. It is accordingly im- 
possible to hold that there is no trespass on the 
Federal Legi'-lative field. There is an apparent 
overlapping, and no clear-cut demarcation is discem- 
ablc. The maxim getieralibus specialia dcrogant 
cannot be appropriately applied to the three competing 
Lists, part of an Act can be held valid and another 
part invalid, if the offending provisions are so inter- 
woven into the scheme that they are not severable. 

‘ If the offending provisions are so interwoven into 
the scheme that they are not severable,*' the whole is 
uitfa virrs. The same section containing similar pro- 
visions for contract as for the decree based on it has 
been considered to l>e severable so as to make the 
latter valid, while the former is invalid. Taking 
all the provisions together, particularly S. 8 of the 
Miulras Act. it is very difficult to sever and split 
up the contract of the loan and the decree pas«ed 
by a Court on the basis of it. The two are in- 
extricably mixed up together and indissolubly con- 
nected, Section 8 treats the liability as a debt wholly 
irrc'pective of the fact whether it is a decretal debt 
or not. These provisions do not indicate that even 
if the contract could not be interfered with, the decree 
can be amended. Both the contract and the decree 
obtaining on it hang together and must stand or fall 
together so far as the Lists. Accordingly, it is im- 
possible to S)plit up and separate the pro- 
vision of law with regard to decrees from the pro- 
vision of law with regard to debts. The former is 
inseparable from the latter and the power to deal 
with it is dependant on the existence of the power 
tn deal with {he latter, except for repugnancy. Fur- 
ther, the latter provision is in dierct conflict with 
I'he provisions of the Negotiable Instruments Act, 
read with the Usurious Loans Act. and, therefore, 
amounts to an undoubted trespass on a field already 
occupied by an existing Indian Law with respect to 
negotiable instruments. Consequently, the Provincial 
Act being repugnant to the existing Indian Law re- 
lating to promissory notes which is exclusively a 
Federal subject, is void to that extent. A.I.R. 1941 
F.C. ‘47=53 M.L.W. 109=7 B.R. 523=22 P. 
L.T. 155=(mi) M.W.N. 100=(1941) 1 M.L. 
.1. 1 Sup. =1941 O.W.N. 425=73 C.LJ. 1=1941 
R.D. 205=45 C.W.N.F.C 1=1940 F.C.R. 188= 
1941 A.W.R. 192=1. L.R. (1941) Kar. (F.C.) 25 
Sup. =192 Ind. Cas. 225 (F.C). 

-S. 8 (3) (Hi) — Applicability and scope— -Non- 

agricultunst Court auction-purchaser of equity of 
redemption from agriculturist mortgagor, if en- 
titled to benefit of S. 8. 

A non-agriculturist (^urt auction-purchaser of the 
equity of redemption purchases Ae properties subject 
to the burden of the mortgage and if the burden is 
by reason of the provisions of S. 1, Madras Agri. 
Relief Act, reduced without payment, the purchase 
proves to that extent an advantageous one. and there 
is nothing in the Act to deprive him of the fruits 
of his lucky purchase, even though he is not an agri- 


culturist. He gets the benefit of the scaling down not 
because the provisions of the Act apply to him, for 
obviously they do not, but because such benefit is a 
necessary incident of his purchase under the general 
law and the Act does not deprive him of it. A.I.R. 
1941 Mad. S84=(1941) 1 M.L.J. 561=53 M.L.W. 
515=1941 M.W.N. 390=1. L.R. (1941) Mad. 930 
=200 Ind. Cas. 517. 

Ss. 8 (1), (2), (3), (4), (8) and (12)-AppU- 

cability and scope. 

Sections 8 (2), (3) and (4) are in the nature 
of provisos to S. 8 (1) and they qualify and limit 
operation of S. 8 (1) — Where sums remaining pay- 
able in respect of debts are scaled down under S. 8, 
they carry interest from October 1, 1937 under S. 12. 
A.I.R. 1941 Mad. 288=(1940) 2 M.L.J. 870= 
(1940) M.W.N. 1222=52 L.W. 788. 

2 . Appropriation . 

S. 8 (4)— Sum duly collected before October 

1, 1937— Creditor, if can retain. 

As the debts falling under S. 8 have to be scaled 
down as on October 1, 1937, sub-S. (4) must be 
taken to refer to sums which were duly collected 
from the debtor before that date but which turn out 
to be excessive as a result of applying the provisions 
of the -Act, and the provision cannot be understood 
as justifying the retention of such sums. A.I.R. 
1945 Mad. 360=(194S) 1 M.L.J. 386=1945 M.W. 
N. 316. 

S. 8 (f) — Appropriation — Application, what is 

— Proof of — Debtor making payment in 1936 far 
in excess of interest then due— Payment, how to 
be appropriated. 

An appropriation is the indication of an intention 
that money should be applied in a particular way. 
The most ordinary way of proving it is by oroof 
of a statement made either orally or in writing. But 
that is not the only kind of proof possible. It may 
be proved by circumstantial evidence as is recognised 
in S. 60, Contract Act. 

Hence where the debtor has paid in 1936 a si«n 
which greater by several hundreds of rupees than the 
interest then due and there is nothing to suggest that 
he did not know the extent of his indebtedness or 
the amount of interest due,, or that he intended only 
to pay interest and not principal, it can and ought 
to be held that the debtor, in 193^ did intend to pay 
off part of the principal of his debt and indicate 
that intention by the very act of the payment. A. 
I.R. 1943 Mad. 236=(1942) 2 M.L.J. 724=1942 
M.W.N. 779=55 M.L.W. 842=1. L.R. (19«) Mad. 
563=208 Ind. Clas. 69. 

S. 8 — Appropriated — Payments adjusted — 

Fresh document executed — Payments cannot be 
smd to be unappropriated. 

When certain payments by the debtor were adjust* 
ed to the debt in order to calculate the amount for 
which the later document was executei St no 
longer be contended that they were unappropriated. 
A.I.R. 1943 Mad. 5=55 M.L.W. 706=(1942) 2 M. 
L.J. 592=1942 M.W.N. 719=204 Ind. Cas. 629. 

S. 8 — Appropriation. 

From mere fact that coimter-mterest was allowed 
on unappropriated payment upto date of its appro- 
priation is towards principal and not towa^ interest 
—(Clause (3) of S. 8 cannot be applied disregarding 
effect of a. (1). A.I.R. mi Mad. 479=53 L.W. 
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240=1941 M.W.N. 188=(mi) 1 M.LJ. 316=19<> 
Ind. Cas. 704. 

S. 8 (1) — Amount realised in execution alter 

October 1, 1937— Appropriation . 

An amount realised in execution of the decree 
after October 1, 1937 cannot be appropriated by the 
decree-holder towards interest acermng due before 
October 1, 1937 So as to nullify ilhc 
application of S. 8 (1) of the Act. A.l.R. 

Mad. 433=53 M.L.W. 227=(1941) 1 M.L.J. 296. 

Ss. 8 and 9 (1)— Appropriation— Rule as to 

unappropriated payment — Notional 
tion-Pro-note executed in 1929 renewed »n 1935 
—Open payment made in 1937 not appropriated— 

Interest outstanding. 

The ordinary rule that unappropriated pajmients 
are first to be applied towards interest is more a 
rule for the guidance of the Court than a presump- 
tion of law regarding what has in fact been done. 
When there is an open pajment towards a debt, niere 
notional appropriation, such as is contemplated in me 
rule cannot take place of an actual appropriation 
for the purpose of saving limitation. The creditor 
is not entitled after the debtor has sought relief 
under Act 4 of 1938, to treat an open payment as 
having been theoretically appropriated towards inte- 
rest when in fact it was not appropriated at an. 
and thereby nullify the effect of S'. 8 (1). vSmere 
therefore, a payment has not been appropnatevl 
cither towards principal or interest, it cannot w 
said that there is no interest outstanding so as to 
bring into effect of S. 8 (1). Hence, where a 
note executed in 1926 is renewed m ^nd an 

open payment is made in August 1937. 
note of 1935 must, under S. 9 U). be deemed to ^ 

a debt contracted in 1^6 and ^ /lo^n' 

der S. 8. A.l.R. 1941 Mad I07=IX.R. (1940 
Mad. 57=(1940) 2 M.L.J. 648=52 M.L.W. 580 
= (1940) M.W.N. 1053=195 Ind. Cas. 853. 

S. 8 (1) — Appropriation — Payments prior 

to October I, 1937 appropriated towards mtercst 
cannot be ignored. 

Where the creditor appropriates in Iii<5 plaint all 
payments prior to October 1. 1937, towards imerest, 
the appropriations cannot be ignored for the purpose 
of S. 8 (1). For the purposes of fcajmg down, the 
Court slwuld adopt the reduced pnncipal shown in 
plaint and cancel interest r^mng due wi 

I. 1937. A.l.R. 1941' Mad. 67=(1940) 2 M. L. 

J. 654=52 M.L.W. 579. 

S . 8— Principal and interest due— Payment by 

debtor without specification— Appropriation . 

Where principal and interest 
pays a certain amount without 
h for interest or for prinapal 

ter appropriating the amount paid twards Ae toW 
amount due to him towards interest pnncipal 

claims the balance, he must be deemed to have apP^ 
priated the amount first in payment of interest ^ 

j. 8^52 M.L.W. 295. 

Sa 8 and 9 — Application under S . 8 for 

inc down debt— Compromise decree— Payment to- 
wards amount doe under decree Appropriation. 

In proceedings under S. 8 for scaling down of the 
decrnrholdtr is oitiUrf to wrojr^o Ao 
payment first towards interest and costs and the bol- 
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ance towards the principal. Where a compromise 
decree is passed, it cannot be said that ♦'i new debt, 
is incurred on the date of the compromi'^e decree 
and therefore is S. 8 and tnot S. 9 which applies 
to the debt due luulcr the compromise decree. A. 
I. R. 1940 Mad. 419=51 L.W. 237=(1940) 1 M. 
L.J. 225=(1940) M.W.N. 265. 

S. 8 (1) — ^Appropriation. 

Apprt'pri.itions towards inieres,. made before Oct' 
her 1 V)37 will be available for re-adjustment undci 
S. h'(\). 0940) .52 M.L.W. 431=(1940) M. 

\V. 9.v = (iy40) 2 -M.L.J. 550. 

3. Interest. 

.S. 8 (2) — Interest — Annual rent fixed on 


basis of interest — No provision in ca^ of defi- 
ciency on excess in yield— Profits cannot be re- 
garded as payments by debtor. 

Though interest at a particular rate is mentioned, 
if there is no provision in the bond that ii the yield 
of ihe property by less than the estimated rent, the 
mortgagor would be liable to make good the defici 
cncy or that if during any year the mortgagee would 
receive inore the estimMed rent from the lar^i 

he would be accountable to the mortgagor for the 
excess over such rent, the receipt of the profits by 
the mortgagees cannot be 

the debtor for the purpose of ^ .(2). In such 

a case, the mortgage debt ramtot 

been discharged '^'’^er the Act. A.I.^ 483—1944 
501=(1944) 2 M.L.J. 144=57 M L.W. 483-lW 

M.W.N. 586. . . TUT - 

Rs. 2,500, held was interest and liable to be .eaJea 

word ‘interest’ has a basic meaning of advant- 
age or profit. With reference to a loan, it means 
Ihe profit or advantage of the creditor which he 
gets by giving to another the use of his n»ney. 
If the contract stipulates 

creditor’s money', a certain profit shall payable to 
the creditor, that profit is interest, bv whatever 

name it is called. 

The mortgagor executed a mortgage on beptem- 
ber 27 1930 in favour of the mortgagee in respect 
of a cash advance of Rs. 2,500. The contract sti- 
pulated for nine yearly payments. cmH of a sum of 
Rs 537-8-0 aggregating to Rs. 4,837-8-0. It did 
not state how the annual instalment was made up. 
The mortgagor applied under the rules framed 
under Madras Act 4 of 1938 for a declaration of 
the amount due; 

f-feld, that the excess payable over Rs. 2,500 was 
interest and was liable to be scaled down under the 
Act. A.l.R. 1944 Mad. 243=57 M.L.W. 22= 
(1944) 1 M.L.J. 52=1944 M.W.N. 119. 

S. 8 (2) and (3)— Interest— Mortgage docu- 
ment reciting rate of interest as part of calculation 
of purappad pa^ble to mortgagor — Document 
held did not stipulate payment of interest— S. 8 
(2) and (3) did not apply. 

Under a mortgage document the puraPpad payable 
by the mortgagee to the mortgagor was calculated by 
taking an estimated yield and adjusting it in vari- 
ous ways and arriving at a balance to be paid as 
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Purappad, The only peculiarity of the document was 
that instead of saying that so much shall be taken 
by the mortgagee as interest or profits, it worked 
out this junount on the basis of an exprc'Sed rate 
of interest; there was no intention to make the mort- 
gagor liable to pay this rate of interest, nor was 
there any intention to limit the profits of the mort- 
gagee to this rate of interest and neither the mort- 
gagee was to be accountable for any sujplus which 
he mighi realise owing to fluctuations in the yield 
nor was die mortgagor to be accountable for any 
deficiency in the rate of interest owing to bad 
sca>on.s : 

/-/‘•/f/ that the tlocinnent. aitlioiigh it recited a rate 
of interest as part of the calculation of the late of 
pwtippad^ was not a do-ument which sdpulnted a 
rate of interest a^ due to the mortgagee; nor was 
the realisation of the produce by the mortgagee 
under the terms of this document a payment of inte- 
rest by the mongagor such as might be taken into 
account under S. 8 (2)' and (3) of Madras Act 4 
of 1Q38. A.I.R. 1943 Mad. S25=(1943) 1 M. 
L. J, 419=56 M.L.W. 349=1943 M.W.N, 499= 
210 Ind. Ca<. 27. 

Ss. 8 (1) and 10 (2) (iii) — Interest — Advances 

by bank — Interest capitalised at end of each year 
and turned into principal next year — Interest 
must be deemed as paid and not outstanding — 
Explanation to S. 8 does not apply— Applicability 
of S. 10 (2) (iii). ^ 

Where the interest O" the advances made by the 
Bank lo its debtor is capitalised at the end of each 
year and carried forward into the next year as inte- 
rest bearing principal advanced, the interest must be 
deemed to have been paid and discharged, and to be 
no longer ‘outstanding to be wiped out under S. 8 
(1), Madras Agriculturists' Relief Act. 

The explanation to S. 8 cannot, in any view, af- 
fect. the operation of the above principle. Ncn- can 
it be said that the applicatiott of the principle in 
scaling down debts due to banks renders superfluous 
the exemption of certain liabilities due iq ‘schedu- 
led banks.’ under S. 10 (2) (iii)/of the Act, as such 
exemption can still apply in respect of interest due 
to such banks but not yet capitalised. A.I.R. 1943 
Mad. 157=C1942 ) 2 M.L..T. 753=55 M.L.W. 805 
= 1942 M.W.N. 737=207 Ind. Cas. 413. 

— ^ — Ss. 8 and 10 (2) (i) — Interest — Mortgage 
with possession executed in 1905— Account of 
income of mortgaged property sent by mortgagee 
every year upto 1915 accepted by mortgagor— 
Various amounts found payable to mortgagee as 
deficit interest — Arrears of interest must be wiped 
out under Act. 

. ^ mortgage with possession executed 

m 1W5, the account of the income of the mort- 
gaged properties sent by the mortgagee every year 
during the period of the first ten years as provided 
m the deed was accepted by the mortgagor and as 
a result of these periodical settlements, various 
amoimt.s have been found to |be payable to the 
mortgagee as deficit interest, as the annual income 
during that period was less than the interest sti- 
pulated, the arrears of inferest must be wiped out 
under the provisions of the Madras AgTicuIturlat^ 
Relief Act. A.I.R. 1943 Mad. 100=55 M.L.W- 
.570=(1942) 2 M.L.J. 398=1942 M.W.N. 635= 
I.L.R. (1943). Mad. 195=207 Ind. Cas. 137. 


Ss. 8 and 9 — Interest — Decree for costs 

Scaling down. 

A decree for costs is liable to be scaled down un- 
der Ss. 8 and 9 as regards interest. A.I.R. 1941 
Mad. 500=(1941) 1 M.L.J. 156=53 M.L.W. 86 
= 1941 M.W.N. 96=199 Ind. Cas. 591. 

4. Interpretation. 

S. 8 (2) and (3) — Word ‘principal* — Meaning 

of. 

The word ‘principal’ in S. 8 (2) and (3), refers 
not to ihe actual principal of the debt subsisting 
when the Act came into force, but to the notional 
principal calculated in the manner laid down in the 
explanation, ^d when these classes speak of pay- 
ments whether by way of principal or interest to- 
wards the debt, it seems to follow that payments 
made towards any component part of that princi- 
pal must be taken into accoimt having regard to the 
way in w’liich it is to be calculated by totalling all 
the sums advanced at different stages. 

1:1 the case of a debt which is the fe^ult of the 
clubbing together of pre-existing debts due to the 
same creditor by the same debtor, when payments 
have been towards the separate debts before the 
clubbing took place, applying the rule of damdtepat, 
the creditor will be entitled to a decree for the dif- 
ference between twice the notional principal and the 
amount of the p.'W'ments made by the debtor. A. 
I. R. 1943 Mad. 479=1943 M.W.N. 219=56 M. 
L. W. 249=(1943) 1 M.L.J. 321=209 Ind. Cas. 
460. 

S. 8 (1) — Interpretation — 'Outstanding* 

meaning of — Interest outstanding as on October 
1, 1937, whether liable to be cancelled. 

Although a date may be fixed for the payment of 
interest, must be deemed to have accrued due from 
day to day according to the ordinary rule. The 
word ‘outstanding* used in S. 8 (1) is used in its 
ordinary dictionary sense of ‘unpaid.’ Consequently, 
the interest outstanding as on October 1, 1937, is 
liable to be cancelled under S. 8 (1). A.I.R 

1942 Mad. 551=1942 M.W.N. 235=55 M.L.W. 
201=(1942) 1 M.L.J. 453=203 Ind. Cas. 598. 

5. Payments. 

S. 8 — Payment — Debtor claiming relief und^ 

S. 8 (1)— Court is not justified in granting relitf 
under S . 8 (2) — Payment towards ‘interest and 

principal’ is open payment. 

The provisions of S. 8 clearly give the d^tor 
the option to claim relief either under Q. ly' 

Cl. (2) of that section. Where therefore a debtor 
claims relief under S. 8 (1) the Court would not 
be justified in granting relief under S. 8 (2) with- 
out giving any reasons for doing sp. 

Pay-ment made 'towards the principal and interest 
due on the debt/ is dearly an ‘open payment,’ w*. 
payment not spedfically appropriated towards either 
principal or interest for the purpose of scaling down 
a debt imder the Act. A.I.R. 1946 Mad. 380= 
(1946); 1 Mad. L.J. 272=59 Mad. L.W. 203= 
1946 Mad. W.N. 415. 

S. 8 — ^Payment — Consolidated debt— Pay- 
ments made towards debts consolidated — ^^ 7 ' 
ments should be treated as towards consolidated 
debt. 

In dealing with a consolidated ddrt for the purpose. 
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of S. 8 (2) payments made towards tlie debts con* 
solidated should be clubbed logether and treated as 
payments towards the consolidated debt. A.I.R. 
1946 Mad. 305=(1946) 1 Mad.L.J. 129=59 Mad. 
L.W. 271=1946 Mad.W.N. 143. 

S. 8 — ‘Payment’ meaning of — Adjustment by 

set-off is ^payment’ — Joint venture by A and B — 
Finance by A — Promissory note by B in 1928— 
Adjustment of accounts in 1937 and fresh promis- 
sory note by B for difference due from him— B’s 
liability was held to arise in 1928. 


In 1928 K and V entered into an arrangement for 
ihe purchase of a certain property at court auction. 
Under the arrangement. K was to purchase the pro- 
perty at tlie Onirt auction and aficr\vard> convey a 
half share in the property to V, V was to help K 
with funds, for making the purchase and when K 
convey to V the half share in tlie properly. V was 
to pay K half the amount of the final hid. In pur- 
suant of tlie above arrangement , V advanced to K 
certain sums of money for which K executed two 
promissory notes in V’s favour. This was in August 
and September, 1928. There were further dealings 
between the parties regarding the same matter till 
1937 when K and V entered into a settlement of their 
mutual transactions. As a result, tlie amount due 
from K to V in respect of the promissory notes exe- 
cuted by him in 1928 and K executed a fresh pro- 
missory note in favour of V in respect of the differ- 
ence found due to him on such adjustment. In a 
suit on this promissory note: 

Held, that the correct view to take of the facts 
was that the advances made by to in 1928 were 
made to K personally, and not loward.s the Joint 
vmture and that according to the true intention of 
J"® paries, K was to be under an unconditional lia- 
bility to V in respect of the wliole of the amounts 
advanced by him and in respect of which the pro- 
missprj' nofes had been executed by him in 1928. 
Hence, K‘s liability arose a.s soon as tlie promissory, 
notes were execut^ in 1928. 

Held further, that the adjustment in 1937 amount- 
ed to a 'paj-ment' within the meaning of S. 8 (2), 
Madras Agriculturists’ Relief Act, and on that view, 
nothing remainwl due to V. A.I.R. 1946 Mad. 137 
= (1945), 2 Mad. L.J. 429=58 Mad.L.W. 575=1945 
MadW.N. 692. 

S . 8 — Mortgage decree — Payments made to- 


wards decree. 

When Uic paymenu were made tovwds the decree, 
there was no recording of satisfactiOT and nothi^ 
on the part of the debtor or creditor indicating as to 
how the sums paid should be adjusted towards 
decree. The payment.s were made 
purpose of reducing the decree. With regard to 
one of them, there was a statemem 
adj luted towards the balance due after deducting the 

previous payment* t . 

Held, that the payments were 
able for reduction of 

9S=S6 M.L.W. 625=(1943) 2 M.L.J. 436—1943 
M.W.N. 675=217 Ind. Cas. 23. 

g g— Sepente debts consolidated — Pay- 
menu towai£^ separate debts, If can ^ clubbed 
together for purpoaea of 8 . 8 ( 2 ) and ( 3 ) . 

When separate debts towards which paymenU have 
been made have been consolidated into a single .deW 
by agreemeit of parties. paymenU made towarda the 
separate ddM ^la be dubbed t(«ether and treated at 


payments towards the con«;oli<Iale(l debt for Uic pur* 
jxDse of applying Cis. (2) and (3) of S. 8. A.I.R. 
1943 Mad. 479=1943 M.W.N. 219=56 M.L.W. 
249= (1943) 1 M.L.J. 321=209 Ind. Cas. 460. 

S, 8 (2)— Payment — Mortgage with posses- 
sion— Mortgagee to take income of mortgaged 
property and additional fixed annual sum from 
mortgagor- Section 76 (h). Transfer of Property 
Act (4 of 1882), does not apply— Receipt in lieu 
of interest by _ mortgagee cannot be regarded as 
payment within S . 8 (2) . 

Where there can be no question of any claim or 
demand for interest by the mortgagee in possession, 
who is, under the bond, to take the income of the 
morigaged properties in lieu of interest without any 
liability to account, the appropriation by the mort- 
gagee in terms of the bond cannot be said to 
lie a constmetive pajanent by the mortgagor. No 
.sctilanem of account or adjustment of claims being 
involved, no constructive payment can be imported, 
in such cases. 


The fact iKat the mortgagee in possession besides 
the income of the mortgage property is to receive 
fixed annual sum from the mortgagor in lieu of in- 
tcre.<4t cannot alter the position. To both cases, 
namely, where the mortgagee is to take income in 
lieu of interest and where he is, to receive fixed 
Htuiual sum from mortgagor in addition, the pro- 
visions of S. 76 (/»).. T. P. Act, are inapplicable 
and the receipt by the mortgagee in lieu of inter- 
est cannot be said to be a payment so a.s to attract 
S 8 (2). Madras Agri. Relief Act. A.I.R. 1943 
Mad. 100=55 M.L.W. 570=(1942) 2 M.L.J. 398 
=1942 M.W.N. 635=T.L.R. (1943) Mad. 195= 
207 Iiid. Cas. 137. 


Ss. 8, 9 and 19 — Payment — Decree on pro- 

note — Property sold in execution and proceeds 
applied towards part satisfaction and pro tanto 
discharge given — Presumption — Sale proceeds 
more than sufficient to cover interest paid before 
October 1, 1937— Interest, whether outstanding on 
such date. 


When the decree was parsed on a pro-note, the 
amount due for principal and interest was Rs. 3,400‘ 
with Rs. 337 as costs. The property of the judgment- 
debtor was sold in execution for Rs. 3,406 for which 
amount part satisfaction was entered on July 17, 1937. 
It was actually applied in satisfaction of the decree 
and pro lattio discharge was given on August 30, 
1937. A fresh petition for execution for the balance 
was filed: 


Held, that the payment of Rs. 3,406 could not 
be regarded as a payment to the debt generally kept 
in sui9)ense and nol appropriated. Even if the pre- 
luroption that it ivas appropriated first towards inter- 
est could not be drawn wlien /both principal and 
interest had beoom^ merged in a single dwee debt, 
there was certainly no presumption that it was ap- 
propriated first towards principal. That being so. 
the payment being more tiian sufficient to rover all 
the interest on the debt, the judgment-debtor was 
iiot in a position to show that there was. on Oct<y 
ber 1 1937 any interest outstanding. He (would 
not. therefore, be benefited by any re-appropriaticw 
fr«n Drincioal (o costs under Ihe provisos to 5. 19. 
AIR 1941 Mad. 571=1941 M.W.N. 204 (2)— 
53 M.L.W, I90=(194U 1 M.L.J. 295=200 Ind. 

Cas. 333. 
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-S. S—Payment. 

Suit pro-note for Rs. 39M5-1 executed on July 
l._1933 in renewal of earlier pro-note for Rs. 
255-15-0 — Pa>Tnent of Rs. 26-5-2 towards interest 
and Rs. 102-10 2 towards principal on September 4. 
1934: 

//■•W, that tlie appropriations made on September 
-1. 1934 could not be undone, with the result that as 
on that date the principal of tlie suit note was re- 
fill ed to Rs. 281-12-3 made up of Rs. 255-15-0 
being ;hc principal originally advanced and Rs. 
25-13-3 interest. Consequently, tltc principal of the 
rencAved promissory note being Rs, 255-15-0. thein- 
tcre ? outstanding on October I. 1937 could be can- 
celled under S. 8, Expl. A.I.R. 1941 Mad. 550 
= 53 M.L.W. 144=(1941) 1 M.L.J. 216=1941 

M. W'.N. 267. 

S. 8 (2) — Payment — Enjoyment by mort- 
gagee of usufruct of properties in lieu of interest, 
if payment falling under S. 8 (2) . 

Where the mortgage is, to some extent, free of 
interest, ihe mortgagee getting his compensation by 
the enjoyment of the produce, such enjoyment of 
ihc proiidce cannot be deemed to be a payment to 
llie creditor by the debtor falling under S. 8 (2)1 
of the Act. A.I.R. 1941 Mad. 487=53 M.L.W. 
105 (2) = (1941) 1 M.L.J. 197=1941 M.W.N. 
271=199 Ind. Cas. 854. 

Ss. 8 and 19— Payment — Uncertified pay- 
ment, if can be proved by judgment-debtor for 
satisfying decree regarding costs. 

When a judgment-debtor applies under S. 19 to 
scale down a decree, he can prove payments which 
It.avc not been certified, for the purpose of satisfy- 
ing the decree regarding costs. For any other 
purpose, there is no express provision allowing the 
peiitioner to prove payments made after ihe decree 
and not recorded by the Court and it seems to 
follow that he would have to establish those pay- 
ments in tlie ordinary Avay by getting them certified 
in Couri. if Iic wants them to be taken into consi- 
deration as payments towards the decree. 52 M.L. 
W. 262=A.1.R. 1941 Mad. 56=1. L.R. (1940') 
Mad. 947=(19m) 2 M.L.T. 293=(1940) M.W. 

N, 829=195 Ind. Cas. 752. 

6. Renewal. 

S. 8, Expls. I and III — Applicability of Expl. 

Ill — Mortgage with a direction to the mortgagee 
to pay debts of the debtor— If a “renewal” in 
favour of a “different creditor”— Receipt of money 
from^ Court by mortgagee — Rule of appropriation 
mentioned in Expl. I, if can be applied. 

to say that the words “different cre- 
ditor' in Expln. in to S. 8 of the Madras Agri- 
^“burists Relief Act, added by the Amending Act 
of 1948. is comprehensive enough to include even 
a third person in whose favour the debtor executed 
a document requesting him to discharge the 
earlier debt. The meaning to be attached to the 
words “different creditor” is necessarily controlled 
by the clause “where a debt has been renewed or 
included in a fresh document”. To state that the 
document executed in favour of a third party with 
a direction that the amount may be ]^d to the 
earlier creditor is renewal of the earlier promis- 
sory note is certainly doing violence to the langu- 


age of the Explanation.- The established meaning 
of “renewal” cannot be ignored unless the words 
used are clear and unantbiguous . The fundamental 
idea of “renewal and inclusion” in the fresh docu- 
ment is that the new contract also must be between 
the same parties or substantially the same parties. So 
the AvorJs “different creditor” in the Explanation 
cannot apply to a creditor from whom amounts were 
borrowed under a different document for the pur- 
pose of discharging earlier debts. In no sense of 
the term can that document executed in favour of 
that creditor be a renewal of the earlier document 
or an inclusion of an earlier debt in a fresh docu- 
ment. 

The rule of appropriation provided for in Expl. 
1 to S. 8 of the Act cannot be applied t® a case of 
receipt of money from Court under directions in 
a decree. 63 L.W. 210=1950 M.W.N. 352= 
(1950). 1 M.L.J. 224. 


S. 8, Expl. — Renewal. 

Aoplicability — Debts due to A and B by same 
debfors discharged by joint mortgage in favour of 
both — If renewal in favour of same creditors — 
Anterior debt in favour of different creditor— 
Benami. 224 Ind. Cas. 141=58 M.L.W. 565 (2)= 
1945 M.W.N. 688=A.I.R. 1946 Mad. 154= 

(1945)^ 2 M.L.J. 411. 

Ss. 8 and 9 — Renewal of promissory note — 

Amount due under previous note not scaled down— 
Suit on later note — Right of debtor to relief. 223 
Ind. Ca?. 598=1945 M.W.N. 748=58 M.L.W. 638 
=A.I.R. 1946 Mad. 111=(1945) 2 M.L.J. 565. 


■ — S. 8 — Renewal — Debt due to A and another 
to B — Joint discharge by execution of one mort- 
gage in favour of A and B — Mortgage, whether 
renewal in favour of some creditors. 


Where a debt to A and another debt due by the 
same debtors to B have been discharged by a joitU 
mortgage execulied by the debtors in favour of A 
and D, the mortgage cannot be treated as a renei^l 
of the two debts in favour of some creditors whioi 
can be scaled down separately with reference to 
their antecedent history. The amount due on 
mortgage is the principal siim and constitutes om 
debt. The tAVo joint creditors cannot be dwmw 
to be the same creditors as either on both of the 
two indiAridual creditors acting separately and in- 
dependently of each other. (1945) 2 MjL.J. 411 
=1945 M.W.N. 688=58 L.W. 565 (2)=A.I.K. 
1946 Mad. 154. 


S. 8 — Renewal — Explanation — Pronote m 

favour of widow discharged by executiM <w mort- 
gage in favour of her adopted son— Mortgage is 
not renewal of earlier debt. 


Where a pronote executed by the debtor in favour 
3f a widow is discharged by the execution ^ a 
nortgage by the debtor in favour of her ado^eo 
ion the mortgage cannot be said to'be a 
the earlier debt because the creditors are not 
lame. The Court cannot go into the question whe- 
ther the mother was the henamidar of her husbaM. 

A.I.R. 1946 Mad. 154=58 MadL.W. ^565=1945 
Mad. W.N. 688=(194S) 2 Mad.LJ. 411. 


S. 8 — Renewal. 

When a mortgage in favour of two 
superseded by a mortgage in favour of one of th^ 
the second mortgage cannot be treated as a renewal 
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of the first. (1944)' 2 M.L.J. 390 (1)=A.I.R. 
1945 Mad. 113=219 Ind. Cas. 512. 

-■ Ss. 8 and 9— Renewal ~ Questions as to who 
is creator under pro-note — Test — Pro-note by 
A in favour of B and C — Subsequently A execut- 
ing mortgage in favour of B alone for amount due 
under pro-note — Renewal of liability. 

In 1927 a pro-note was executed by A in fav- 
our of B and C who were members of an unregis- 
tered partnership. The pro-note was renewed in 
favour of the same persons in the year 1932. Sub- 
•sequently, there was a dissolution of partnership or 
an agreement to divide the joint assets between B 
and C, as the result of which the debt under the 
pro-note fell to the share of B but there was no legal 
assignment in B’s favour. As a consequence of this 
arrangement. A executed a mortgage in favour of B 
for the debt due under the promissory note of 1932. 
The question was whether the mortgage must be 
treated as a renewal of the antecedent indebtedness 
under the promissory notes: 

Held, that in deciding the question as to who was 
the cr^itor under a promissory note regard must 
be had not only to the power to grant a valid dis- 
charge btrt also the power to enforce performance of 
the contract. As one of the two jmnt promisees 
could not give a discharge by taking a fresh do<^- 
maat in his own name and the antecedent promis- 
sory note could be enforced only by the two pr^ 
misees jointly, the creditor of the debt under the 
pro-note was not one person but two. Hence ^e 
mortgage in favour of one alone of the two credi- 
tors, i.e., B could not be said to be to the same 
creditor as the creditor under the antecMcnt pro- 
»ote. The mortgage, therefore, could not be treats 
as a renewal of the antecedent, indebtcdn^ un^ 
the pro-notes. A.I.R. 1944 Mad. ;i9^57 M. 
L. W. 457=(1944) 2 M.L.J. 142=1944 M-W.N. 
519. 

S. 8— Renewal — Pro-note by manager and 

co-parcener — In partition debt allotted to c^par; 
cener — Latter executing fresh document — Liabi- 
lity. 

It is not necessary for the purpose of 
wal theory under S. 8 of the Act ^ of 1938 th^ 
the debtors in the two transactions should be ab- 


solutely identical. 

A promissory more debt was due from three per- 
sons A the manager, B the family which he repre- 
sented and C. the junior co-parcener who incurrrf 
a person^ liadMlity by signing the note along with 
the manager. In partition, the debt of the family 
was allotted to the branch represented by C, the 
junior co-parcener. C executed a frwh documwi 
representing himself and the new family of which 
he was head: 

Held, tliat under both documents, C was perconally 
liable and he could scale down his liability 
otider the later document as a renewal of 
tiu liability under the earlier document. 56 M. L. 
W. 625=A.r.R. 1944 Mad. 93=(I943) 2 M.L.J. 
436=1943 M.W.N. 675=217 Tnd. Cas. 23. 

' - . 8 . 8— Renewal — Compromise in partition 
■idt held did not amount to renewal of exiatmg 
JiabUity for mesne profits. 

The question whether a compromise was or was not 
a renewal of a pre-exi«ting liability must, to a large 
extent, be a quesUon of fact in every ease. 

Under, a compromise decree in a parthion suit, the 
defendants Not. 1 and 2 were held liaUe for a stan 

10— P. Y. D ,— 81 


of Rs. 9,000 in respect of principal and interest, 
of mesne profits due on the plain.i/T's onc-:hird share 
of certain items and in respect of the plaintiff’s ono- 
third share with interest thereon of the outstandings 
of the family collected by defendants Nos. 1 and 2 
and in respect of costs. There was n© ascertainment 
of mesne profits, no scrutiny of accounts to ascer- 
tain the amount of outstandings collected, nor was 
the amount which could be claimed as co. ts precisely 
calculated before a compromise was effected, and a 
lump sum figure was agreed upon with a view to 
get rid of all further trouble. There was nothing 
on record to show as to what extent the lump sura 
represented the principal or interest of the antece- 
dent liability or the costs of the litigation: 

Held, that the compromise did not amount to a rene- 
wal within the meaning of the explanajon to S. 8, 
and that the debt was to be scaled down as one aris- 
ing for the first time under the compromise decree. 
A.I.R. 1944 Mad. 13=(1943) 2 M.L.J. 367= 
1943 M.W.N. 594=56 M.L.W. 545=216 Ind. 
Ca-s*. 179. 

S. 8 — Renewal — Pro-note of 1926 by non- 
agriculturist — Renewal by agriculturist heir in 1930 
—Heir discharges his own debt of 1926 by pro- 
note of 1930 — Debt, however, cannot fjc traced 
back further than 1926. 

Where the son who is an agriculturist, has exe- 
cuted a promissory note in 1930 in discharge of a 
promissory note of 1926 executed by his decca«^ 
father who was not an agriculturist, he has dl»- 
cliarged. not his father s debt, but his own debt, 
imposed upon him by the inheri ance which he had 
taken up. He is. therefore, entitled to say that hi» 
debt under the promissory note of 1926 was renewed 
by the promis«ory note of 1930. Tlie debt cannot, 
however, be treated further hack as when |he father 
was not an agricultiiri t. A.I.R. 1943 Mad. 664 
=.56 M.L.W. 415=(194.1) 2 M.L.J. 155=1943 
M.W.N. 550=212 Ind. Cas. 2S8. 

S . 8--Renewal— Portions of pre-existing debts 

included in several new contracts with different 
terms — Contracts cannot be treated as renewals of 
part or whole of previous debt. 

A renewal is a fresh contract hetwe-n the same 
parties with referenee to the same debt with the 
addition of infere.«t accrued ©n that debt. If the 
total liability due on a pre-existing cont’-act is split 
info two fresh Urbili'ies differing from each other 
and from the original In their terms and a fresh 
contract is executed wiA reference to each of 
those parts, such as a mortgage and a pro-note 
and it is impossible to say how much principal and 
how much interest was included in each of the two 
documents, it is not proper to treat cither rJ the fresh 
contracts as a renewal of a part of the pre-existing 
liability. Nor can the separate fresh contracts be treat- 
ed as if they formed together a single debt renewing the 
previous I'ability. A.T R 1043 Mad. .1.18=56 M. 

L. W. 82 f2l=1943 M W.N. 120=(1943) I M-. 

L. T. 190=210 Ind. Cas. 234. 

■ S. 8 — Renewal of old mortgage — Additional 
property and additional advance. 

A person purchased a property with, the liability to 
discharge dA^s subsisting on the mortgages of the 
said property and discharged th-wi executing a 
fresh mortfiage.^ He cla'med In scaling down the 
debt that the o-ieinal prin-lpals nf he catlier mort- 
gages were included ia the principal of ihe fresh 
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■ S. 8, Expl.— Renewal— Debt renewed under 
S. 8, Expl., must be due from agriculturista— 
Person claiming benefits should be agrici^turist 
from what time. 

The debt whicli is renewed under the explanatiai 
to S. 8 must be a debt due from an agriculturist. 
It means that it must be due from a person who is 
an agriculturist during the period contemplated in the 
definition, that is to sfty, Ihe period after Octcher 
1. 1937, having regard to the provisos to S. 3 (*i) 
of the Act. The person claiming benefits under the 
Act need not have been an agriculturist at the date 
on which the prior debt of which the later dd>t in 
suit is a renewal came to be discharged. The 
es<cntial points of time under the Act at which the 
person claiming benefits has to prove that he was 
an agriculturist are October 1, 1937, March 22, 19^ 
and the date on which tlie actual matter in question 
came before the Court. A.I.R. 1941 Mad.' 829:s 
(1941) 2 M.L.J. 257=54 M.L.W. 181=1941 M. 
\V. N. 1041=200 Ind. Cas. 321. 

.S. 8, Expl.— Renewal— Debt under pro-note 


mortgage to the extent to whidi the amount due 
under those mortgages contributed to the considera- 
tion for llie fri^h mortgage and that they should be 
taken into consideration. The creditor contended that 
the debt could ^ scaled down only with reference 
to the renenved mortgage executed by the purchaser 
and not \viili reference to earlier transactions : 

Held, that the purchaser was, under the circum- 
stances, renewing his own pre-existing liabiliiy 
was entitled to scaling down as claimed by him. 
Neither the fact that tlie renewed mortgage bound 
property not covered by the pre-existing^ mortgage 
nor the fact that it comprised an additional consi- 
deration besides the discharge of the earlier mort- 
gages afTected the question of its being a renew^ 
of the previous mortgages, the only question to be 
decided being whether the debtor under the renewed 
mortgage was a debtor under the pre-existing 

gage. A.I.R. 1943 Mad. 127=55 779= 

(1942) 2 M.L.J. 720=1942 M.W.N. 717=208 Ind. 
Cas. 160. 

— S. 8, Expl. — Renewal — Debt due by A, re- 
newed by later debt due jointly and severally by 
A and B — B's liability if renewal of antecedent 
debt. 

Wlien there is debt due by A which is renewed by 
a later debt due jointly and severally by A and B, 
B cannot claim that his liability under the later debt 
is a renewal of an antecedent debt though A can put 
forward such a claim. 54 M.L.W. 105=A.I.R. 
1942 Mad. 134=(1941) 2 M.L.J. 340=1941 M. 

W. N. 927=201 Ind. Cas. 161. 

S. 8— Renewal— Debt due by A to B cancelled 

and debt due by A to C substituted— B’s separate 
obligation to C also discharged — A’s debt to C, if 
renewal of debt to B within S. 8. 

When, by the tripartite arrangement known as 
‘Havala} a debt due by to B is cancelled and for 
it is substituted a debt due by A to C, tlicre 
also a discharge of B’s separate obligation _ to C. A 
cannot claim under S. 8 that, his debt to C is a rene- 
sval of the debt to B. C is not the same cr^itor as 
B nor is he an assign of B in ^esp^t of A 'j ori^- 
nal debt. A.I.R. 1942 Mad. 12=54 M.L.J^4n 
=1941 M.W.N. 946=(1941) 2 M.L.J. 566=199 

Ind. Cas. 290- 

S . 8, Expl . and S . 9 — Renewal— Testator ex^ 

' cuting pro-notes in 1933 and 1935 and dying in 
1935 — Sole legatee discharging these debts by 
executing consolidated pro-note in 1936 — If» re- 
newal of previous debts — Scaling down. 

Where the testator, after executing pro-notes in 
1933 and 1935, died in 1935 and his sole legatee di^ 
charged the aforesaid debts by executing a consoli- 
dated pro-note in 1936, it cannot be said tliat the t«- 
lator w-as an agriculturist at the time of his dea^ 
for, by that time, the state of affairs contemplated 
in the definition of an ‘agriculturist* had not c^e 
into being and, therefore, it is impossible to Jiow 
that the antecedent debts of the testator n^e debte 
due from an agriculturist. Hewe. the d^ 
the consolidated pro-note cannot be tr«at^^ a 
■renewal’ of those previous 

Srisfs Relief S' 

^S=(1941)^M.L.J. 261=54 
A.LJL Ind. Cas. 

327 . 


due from three persons jointly and sever^y tfs- 
charged by another pro-note by two of them. 

When a debt due under a pro-no;c due from three 
persons jointly and severally is discharged by 
pro-note executed by two of them, the later debt 
must be regartied as an inclusion in a fresh dow* 
ment of the former debt within the meaning of S. 
8. Explanation Madras Agriarturis Relief AA A. 
I. R. 1941 Mad. 829=(1941) 2 M.L.J. 257=54 
M.L.W. 181=1941 M.W.N. 1041=200 Ind. Cas. 

321. 

S 8, Expl.— Renewal— Pro-note in faww oi 

P and his brother On K's death. B and K f ^ 
X agreeing to divide balance due under pro-noto 
equally— Debtor executing two pro-notes in favour ot 
p and X— Debtor, held, could not treats si*®e<piOTt 
pro-notes as renewal of earlier pro-note. A.l.K. 
1941 Mad. 628=(1941) 1 M.L.J. 718=53 M. L- 
W. 642=1941 M.W.N. 501=198 Ind. Cas. 425. 

S. 8, Expl.— Renewal— Mortgage by father of 

his own property and separate shm of his 
Fresh mortgage by son alone bmdingonly 
property and discharging father’s mortgage— 
ther renewal of son's liability. 

In order to constitute cither a ren^ or an m* 
elusion within a fresh document for the pur^se m 

the explanation to S. 8, the debtor . must be ^ 

stantially the same. Where the father has execute » 
mortgage of his own property and the son hw re- 
mitted His separate share to be mortgag^ ^ 
father, the subsequent fresh mortgage by ^ 

son alone binding only his own property and ais- 
charging his father's mortgage is not m^y » JJ* 
newal of the son’s own liability. A.I.R. W1 
495=53 M.L.W. 225=(1941) M.W.N. 186 (2)1= 
(1941) 1 M.L.J. 302=200 Ind. Cas. 283. 

S. 8. Expl.— Renewal— Debt must cdntinM m 

substance to be same though amount ^d 
under vouchers given are not identical — Dew di 
ded among creditor's h^irs— Debtor exocuUng 
parate mstniment for part of debt in favour 
each heir — ^Renewals of original debt. 

Under S. 8. Expl.^ the debt must continue m 
substance to be the same though the amount 
parties under the various documents givm as 
chers for it need not be strictly idmti^ ^ 
roQuirement cannot be regarded as satisfied when me 
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dd)ts is divided among the heirs of the creditor and 
the d^tor executes a separate instrument for a part 
of the debt in favour of each of such heirs. The 
promissory notes executed by the debtor separately in 
favour of the heirs for portions of tJie original 
debt allotted to them at the partition carnot be said 
to represent a renewal of the original debt or its 
inclusion in fresh doctiments within the meaning of 
Explanation to S. 8, although the sun\s for which 
such promissory notes are given are equal in the 
aggregate to the amount of the original debt. A. 
I. R. 1941 Mad. 356=52 M.L.W. 963=(1W1) 1 
M.L.J. 39=1941 M.W.N. 54. 

S. 8, Expl. — Renewal — Member of joint family 

executing fr^ document for liability binding on 
family but incurred on its behalf by other mem- 
bCfwPrevious debt can be regarded as renewed. 

Where a member of a joint family executes a fresh 
document for a pre^IsTmg liability binding on the 
family but incurred on its behalf by another member, 
sudi previous debt can be regarded as renewed or 
included in a fresh document wiihin the meaning of 
S. 8, Expl. as the debtor in each case is the same 
person, namdy the joint family. A.I.R. 1941 Mad. 
356=52 M.L.W. 963=(1941) 1 M.L.J. 39=1941 
M.W.N. 54. 

“-S. 3, Expl.— Renewal— Renewal must be by 
same debtor— But parties to earlier and later debt 
need not be absolutely identical — Memlw of jant 
Hindu family executing pro-note jointly with 
strangers for debt binding on family— Member exe- 
cuting fresh pro-note along with his brothers — 
Later pro-note — Renewal — Scaling down. 

Under S. 8, Explanation, the renewal of a debt 
or its inclusion in a fresh document must be by the 
same debtor, but it is not necessary that the parties 
to the earlier and the later debts should be absolu- 
tely identical. 

A rnember of a jcpnt Hindu family executed a pro- 
n«e jointly with strangers for a debt binding on 
the family. Sid>5equently, the member, along with 
the brothers, executed a fresh pro-note for the 
amount due on the earlier pro-note: 

Held, that the subsequent pro-note amounted to a 
renewal within the meaning of S. 8, Explanation. 

Even if the earlier note was not executed for a 
debt binding on the family, its executant being deb- 
tor under both instnanents, was entitled to have 
debt under later pro-note scaled down under 
S. ^ Ejcpianation, because the later transaction, 
though not a 'renewaf in the strict sense of the 
term, amounted to an inclusion of the pre-existing 
liability of the common debtor in the later document. 
A.T.R. 1941 Mad. 202=52 M.L.W. 678=(1940) 

2 M.L.J. 786=(1940) M.W.N. 1135. 


8. 9 and 13— Rcnewml— Claim fbr interest 
on debt falling under Sa. 8. 9 and 13— Pro-note 
oteentfd in JannaiT* 1937 for interest due on 
mortcage bond of 1929— Renewal of previous 
liyWtHy to pey Interest— Decree. 

See^m 8. 9 and 13 dearly enact that interest due 
on the various dasies of debts for which they rcs- 
pee H v cI y make provision should be dealt with in 
the manner mentioned therein. Whenever a claim 
is made for interest on debts falling under one or 
ether of those daasea it is the duty of the Court to 
scale down the dalm in accordance with these pro- 
visions whether or not the debt in respect of sAieh 
such claim is made Is the tubject^mattitf the pro- 


in Janu- 
of 1929 
renewal 
be dealt 
= (1940) 
M. W. 


ceeding. Consequently, a pro-note executed 
ary, 1937 for interest due on a mortgage 
must, under S. 9 (1), be taken to be a 
of previous liability to pay interest and must 
with under S. 8. A.I.R. 1941 Mad. 193 
2 M.L.J. 874=52 M.L.W. 830=(1940) 

N. 1249. 

S. 8 — Renewal — Mortgage in favour of S's 

sons— One item of consideration, discharge of 
decree on pro-note — S, both payee under pro note 
and decree-holder on pro note — Judgment-debtor 
in mortgage suit, if can contend that S was bena- 
midar for her sons. 

Unless (he debt of which the stu't debt is alleged 
to be a renewal is in favour of the same creditor, 
the cxpl.-mation to S. 8 has no application. 

The suit mortgage was in favour of the two sons 
of S and one of the items of consideration for the 
mortgage was the discharge of a decree in a suit 
on a promissory note. The payee under the pro- 
missory note and the decree-holder in the promissory 
note suit was S, the mother of the two. morgagees: 

Held, that the decree based on the mortgage-deed 
could not be scaled down on the basis that it was in 
part a renewal of the promissory note debt. It 
could not be contended that wa.s really a benamidar 
for her sons. A.I R. 1941 Mad. 87= (1940)' 2 

M. L.J. 756=52 M.L.W. 673=(1940) M.W.N. 
1142=198 Ind. Cas. 838. 

S. 8, Expl. — Renewal. 

Vendee of mortgagoi's property executing mortg^e 
in favour of his vendor's mortgagee and discharging 
vendor's mortgage — Vendee cannot treat his mort- 
gage as renewal of his vendor's mortgage under S. 

8, Explanation. A.I.R. 1941 Mad. 60=52 M. 
L. W. 764=(1940) 2 M.L.J. ai7=(1940) M. W. 

N. 1217. 

S. 8, Expl. — Renewal — Whether covers 

case in which debt due by A is discharged on debt 
due by B to same creditor being substituted for 
it. 

Explanation to S. 8. Madras Agriculturists Relief 
Act was intended to cover the case of a debt by A 
in favour of X renewed by another debt by A in 
favour of X or included in a fresh doaiment execu- 
ted by A in favour of X for the original advance plus 
some further sum. It does not cover a case in wdiich 
a debt due by /f is discharged on a debt due by B to 
the same creditor being substitufrd for it. A.I.R. 
1941 Mad. 58=(1940) 2 M.L.J. 517=52 M.L.W. 500 
=1940 M.W.N. 1007=T.L.R. (19)1)1 Mad. 128= 
193 Ind. C«. 171. 

— S. 8, Explanation — Renewal — Renewing 
debt or including it in fresh document must be by 
the same debtor — B taking over debt due by A 
and executing document. 

Mi-aning of the explanation is that where the debtor 
merely renews the debt or includes in a fresh docu- 
ment the siirn due under the old document, the scal- 
iug down prmjsion applies. 

Wjerc B fakes over a debt due by A, the docu- 
ment executed I»y him in favour of the creditor is 
not a 'fresh document' so far as he is concerned. 

He is executing a document for the first time. The 
old debt is extinguished and new debt and a new 
dd»tor comes into existence. B cannot consequently 
claim relief under the Explanation to S. 8. A. T. 

R. 1940 Mad. 58=<1939) M.W.N. ' 990=50 M. 
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L. \V S23=(m9) 2 M.LJ. 609 (2)=186 lod. 
Cas. 722. 

7. Sam« debtor. 

' S. 8 — Same debtor — Mortgagee purchasing 
part of hypotheca — Effect. 

By the fact of the mortgagee purchasing part of 
the hypotheca in pro-ianto discharge of the debt, the 
debt iiself cannot be considered to have been split up 
so as to be liable to be scaled down on the analogy of 
cases relating to the splitting up of the debts by the 
debtors executing different documents for portions 
thereof. What happens is a mere reducUon of the 
debt by transfer of a portion of the hypotheca to 
the creditor himself and the balance remaining due 
is the same old debt reduced by a payment. (1944) 
2 M.L.J. 140=57 M.L.W. 458=1044 M.W.N. 
523 (l)t=A.I.R. 1944 Mad. 549=218 Ind. Cas. 
485. 

S. 8, Expl. — Same debtor. 

Where a d^t in favour of is discharged by a 
debt in favour of B, it will not be open to the dd>- 
lor to let in e^'idence to show that the money which 
he owes to B is really the money of so as to bring 
into force the explanation to S. 8. A.I.R. 1942 
Mad. 143=54 M.L.W. 517=(1941) 2 M.L.J. 703 
=1941 M.W.N. 1070=201 Ind. Cas. 67. 

S. 8, Expl. — Same debtor — Applicability — 

Debtor must be same — First debtor joint Hindu 
family — Second debtor, divided individual— > 
Debtors are not same. 

In order to apply the explanation to S. 8, Mad- 
ras Agriculturists Relief Act, the debtor must be the 
same, though there need not be a complete identity 
of the debtors under the earlier and the later docu* 
ments. 

When there is a debt due by a joint Hindu family 
which is a yiatutory person under the Act, for 
which is substituted another debt due by an indivi- 
dual who formerly constituted part of the statutory 
person, there is a different debtor and this different 
deb: or cannot be treated as merely renewing his own 
liability which resulted from an interest in the joint 
family property. The first debtor being a jont 
family and the second debtor being a divided in^vi- 
dual, the 2nd debt is not due from the same debtor 
as the first debt and cannot, therefore, be r^arded 
as a renewal or inclusion in a fresh document of that 
debt. A.I.R. 1941 Mad. 663=53 M.L.W. 673= 
(1941) 1 M.L.J. 773=1941 M.W.N. 487=196 Ind. 
Cas. 474. 

• S . 8, Expl.— Same debtor. 

Explanation to S. 8 contemplates the renewal of 
a debt or its inclusion in a fresh document by the 
same debtor. But it does not necessarily follow 
that the parties to the first debt and second debt must 
be absolutely identical. A.I.R. 1941 Mad. 59= 
(1940) 2 M.L.J. 6S1=(1940) M.W.N. 1042=52 

M. L.W. 582=196 Ind. Cas. 276. 

8. Scaling down. 

— Ss. 8, 9 and 10 — Scaling down — Mortage 
debt — Assignment by registered deed of partition 
Continuance of identity of debt, debtor and credi- 
tor— Scaling down of debt— Single debt— U'^u- 
fructuary mortgage over certain items and hypo- 
thecation over others' Debt if severable. 

The appdlut who had a kanom over certain jenm 


properties borrowed a certain amount from and exe- 
cute a promissory note in favour of one A who was 
the manager of a joint Hindu family. Subseqaently 
he executed a deed of simple mortgage hypotbecat' 
ing eighteen items of property to A to cover the 
amount due under the promissory note and a further 
cash advance. Then there was a partition in A’s 
family and the same was evidenced by a registered 
deed of partition which allotted the mortgage to the 
sliare of the respondent. Later on a fresii document 
of mortgage was executed by the appellant in fav- 
our of the respondent covering all the items, but oirt 
of them only fifteen itemsi were placed in the pos- 
session of the mortgagee while the remairung three 
continued in the possession of the mortgagor. Tbe 
jenmi gave a melcharth over the properties covered 
by the appellant’s kanom to a third person who filed 
a suit for redemption of the kanom impleading the 
appellant and the respondent. A decree wm passed 
in favour of the plaintiff directing possession to be 
delivered on paying the value of tl)c improvements. 
There was also a direction that the respondent should 
be paid the amount due to him out of tlie sum to be 
deposited by the melcharthdar. TTie ^pdlant who 
was an ^^riculturist having cont^ded that the debt 
due to the respondent shc^d be scaled down ondrt 
Madras Act 4 of 1938, 

He^d, that (*) under the circumstances of the case 
there was an assignment of the debt under the deed 
of partition, that tbe identity of the debt, the creditor 
and the debtor continued notwithstanding the subse- 
quent cash advance and that tbe debt was oonse- 
quently liable to be scaled down. 

(«) the debt was one and indivisible notwithstand- 
ing the fact that in relation thereto there was a oso- 
fnicttiary mortgage over certain items and a hypothe- 
cation over certain other items. 61 L.W. 730= 
1949 M.W.N. 81=A.I.R. 1949 Mad. 37Z=(19I8) 2 
M.L.J. 463. 

Ss. 8, 9 and 3 (11)— Scaling down— Mort- 
gage support^ by consideration <mly to a partial 
extent— -Sale in auction of properties inclnding suit 
hjrpotheca in insolvency proceedings by Official 
Receiver— Auction purchaser — Extent of relief 
be can claim — Son's shares in prope r t i es sold by 
Official Receiver for father’s debt— Whether 
valid. 

defendant and his two sons, seeond and 
third defendants, for whom also first defendant acted. 
m<»4^pd suit hypotheca to the plaiadff, firrt 
defendant’s ^ son-in-law. for a certain aunount of 
wh!^ a major portion remained unpaid. Still the 
findings of the lower Court were that a portion of the 
considention passed which was the amount claimed by 
the plaintiff in the suit. The sixth defendant hap- 
pened to be the successful* bidder at an auction held 
by the Official Receiver, in insolvency proceedings 
against the mortgagor, of the properties including 
the suit hypothec. But the sixth defendant had 
nothing more than a contract of sale at the eommeoce- 
ment of the coming into operation of the Agricul- 
turists’ Relief Act, Ap^ from that t^ sijA de- 
fendant was not an agriculturist. On the question 
of the extent of relief to be granted to the sixth 
defendant. 

Held, that the relief to which he should properly 
have been entitled on the assumption of the luwej 
Gnirt was a scaling down of the debt to the prii^ 
pal sum actually advanced under the mortgage imm 
faiterest at 6 1)4 per cent, from 1st October, 1937. 
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Henoe plaintiff would be entitled to a decree against 
sixth defendant for the entire amount of consideration 
that actually passed with interest at 7 1 12 per cent, 
up to date of redeption and subsequent interest at ^ 
per cent. 

As regards liability of the sons, second and third 
defendants, for the debt of the father, and as re- 
gards the validity of the sale of shares by the Offi- 
cial Recover. 

Held^ that the defendants 2 and 3 remained owners 
of their re^KCtive shares in the hypotheca after 
the sale, and were entitled to redeem the mortgage. 
(I9«) 2 M.L.J. 87=1. L.R. (1944)' Mad. 212 
and <1944) 1 M.L.J. 292 foil. 59 L.W. 319= 
1946 M.W.N. 422=A.I.R. 1946 Mad. 434=227 
Ind. Cas. 496=(1946) 2 M.L.J. 72. 

— S. 8 — Scaling down — Compromise decree— 
Scaling down — Interpretation. 

A suit for Rs. 3,000 due on a mortc:iee for Rs. 
I/SOO was compromised. The compromibe provided 
that the plaintiff would give up the whole amount 
of the suit claim and Court costs except Rs. 2,500. 
It was found iha'i, the costs of the suit w'nild amount 
to approximately to Rs. 500: 

HeW that the suit claim was entirely made up 
of the amoujit due on the antecedent mortgage for 
Rs. 1,600. The parties agreed to pay and receive 
a lump sum in discharge of the claim and of Uie 
amount due for costs. There was notliir.g to sho\v 
that the claim for costs was waived. As the decree 
included costs, the amount decreed less Rs. 500, the 
cxksts, must be treated as a renewal of the pre- 
vious indebtedness. (1945) 2 M.L.J. 135=1945 
M.W.N. 489=A.I.R. 1946 Mad. 161. 


8, 9 and 13 — Scaling down — Pro-note 
executed after commencement of Act — Antount 
due under pro-note can be scaled down under S 
8 or S. 9 if debtor can show that pro-note was 
merely voucher acknowledging debt incurred be- 
fore Act. 

No doubt a debt incurred after the commencemenc 
of the Act cannot be scaled down except in accor- 
dance with S. 13 but in a suit on such a debt the 
defend^ may plead that the document executed af- 
ter the convnencement of the Act on the basis of 
which the suit is brought was a mere voucher acknow- 
ledging a dd>t incurred prior to the commencement 
of the Act to which S. 8 or S. 9 would apply. If 
•k) is pleaded and established, the excess over 

the amount due under the prior document on apply- 
ing S$. 8 and 9 of the Act may be treated as an am- 
ount in r espect of which there is a failure of ,®*'*‘* 
^crdtioti dnd thus the defendant dd>icfr can mdi reedy 
get a benefit of Ss. 8 and 9 which would not other- 
wise be available to him. 

The suit pro-note for Rs. 17,195 executed in 1939 
after tbe oonenencement of the Act was a renewal 
of an wlier pro-note of 3996 for Rs. 12,240 which 
itself was a renearat of an orlier pro-note of 1930 
the pr in cipal of whidi was Rs. 6,000. The creditor 
came to the dd>tor on the last day of limitation for 
the preoerfing pro-note of 1936 and persuaded tte 
debtor to execute the fresh pro-note of 1939 for the 
ftdl anMont doe althou^ both parties were aware 
that the ddxor was entitled to rdief under the Act 
xod the amount due would be much lest (slightly 
in excess of Rs. 6,000)' if it was scaled down imder 
the Art. The erector tmdertook to collect only 


the amount which would be due after scaling down 
the debt under Uic Act. Tlierc was no evidence of 
any such forbearance to sue on tKc part of the cre- 
ditor as would amouni to a consideration for the ex- 
cess amount stirulatcii in the pro-note of 1939; 

Hchl. th.ii as iJic suit i>ro-tiotc of 1939 was exc- 
rut«xl on the List day of limitation for the preced- 
ing |>ro-no:c it must in tlie ciiatrn^tances of the 
cave have been cxecut<-<I as a voucher or acknow- 
Icdgineni with a view to the precise amount which 
\v.;uld be due on application of the Act being settled 
at some futi-re date. There was. therefore, failure 
of consideration to the extent to whicli the amount of 
the pro-note of 1939 exceeded Rs. 6,035 would be 
the amount due on a proper scaling down of the debt 
under the Act. A.I.R. 1946 Mad. 111=58 Matd. 
I., \\’. 638=(I945) Mad. W.N. 748=(1945l 2 

Mad. L. J. 565=223 Ind. Cas. 598. 

Ss. 8 and 9— Scaling down — Father incur- 
ring liability under pro-note before October 1, 
1932— Sons succeeding to father’s estate after 
October 1, 1932— Debt, if can be scaled down. 

Wliere .he original liability wa.< inairrcd by the 
debtor under a pro-note executed prior to October 
1. 19.12, and the ddjtor's .sons succored to his estate 
after 1, 1932, such succession cannot be the basis of 
a new liability. The son's liability is traceable only 
to tbe original transaction and hence the dd>t is 
liable to be scaled down only under S. 8 as a debt 
incurred before October 1, 1932. 55 M.L.W. 729= 
A.I.R. 1943 Mad. 87=(1942) 2 M.L.J. 506=207 
Ind. Cas. 205. 

S. 8— Scaling down — Bond charging lands 

executed in discharge of promissory not es Lands 
purchased with liability to pay amount under bond 
—Scaling down. 

A j>urchascr of the lands subject to liability to 
j-iay amount due under a bond charging such lan^ in 
discharge of promissory notes cannot claim that his 
liability is a renewal of the previous money-debt 
due from his mortgagor and is not entitled to scale 
down his debt with reference to the antecedbit pro - 
inis.-ory notes. A.I.R. 1942 Mad. 412=1942 M. 

W. N. 213=55 M.L.W. 226=(1942) 1 M.L.J. 
329=201 Ind. Cas. 709. 

S . Scaling down — Member of Hindu 
joint family joining with manager in renewal of 
note executed by manager alone, if entided to 
scale down deM. 

Where a nianbcr of a Hindu joint family joins 
with the manager in the renewal of a note executed 
by the manager, such member is entitled under ex- 
planation to 5. (race back his liability to the 
original principal advanced, and to scale down the 
debt under S. 8. A.I.R. 1942 Mad. 298=(1942) 

1 M.L.J. 88=55 M.L.W. 27=1942 M.W.N. 96= 

205 Ind. Cas. 104. 

S. 8-^cal!ng down — Promissory note by 

father— Debt allotted to son on partition — Son 
executing fresh document — Son, if can elslm to 
M^e down debt. 

Where certain promissory notes have been execut- 
ed by a father and the debts thereunder are allotted 
to the son on partiblon and the son executes fresb 
dorument. the son cannot claim to scale down the 
debts. A.I.R. 1942 Mad. 143=54 M.L.W. 517= 
(1941) 2 M.L.J. 703=1941 M.W.N. 1070=2W 
led. Cas. 67. 
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S. 8 — Scaling down. 

Mortgage stipulating that properties shall be en- 
joyed by the mortgagee for certain period in lieu of 
interest, that on expiry of that peri^, mortgagor 
should pay amount due and on his failure to do so. 
mortgagee shall enjoy usufruct and shall also be* 
entitled to interest in addition to usufruct— Mort- 
gage. held not saved by S. 10 (2) (1) of the Act, 
and was Table to be scaled down. A.I.R. 1941 
Mad. 487=53 M.L.W. 105 (2) = (1941) 1 M.L.T. 
197=1941 M.W.N. 271=199 Ind. Cas. 854. 

Ss. 8 and 19 — Scaling down — Promissory 

note executed in renewal of earlier notes and com- 
prising principal and interest of earlier notes — 
Payments towards principal — Decree for balance 
— Scaling down. 

A promissory note was executed in renewal of ear- 
lier notes and comprised principal and interest of 
earlier notes. There were payments made towards 
pnnci^ and a decree was passed for the balance; 

tietd, that in scaling down this decree under S. 
19. the appropriations towards principal should be 
treatccl as having been made towards principal of 
the suit note which comprised principal and interest 
of earlier notes. A.I.R. 1941 M.ad. 307=53 M. 
L. W. 103=(1941) 1 M.L.J. 256=1941 M.W.N. 
328. 


• — Ss . 8 and 19— Scaling down — ‘Creditor* in 
Act, extent of — Negotiable Instriiments Act (26 of 
1881), Ss. 8 and 78 and C. P. Code, O. 21, Rr. 
16 and 53 — Effect — Mortgage in favour of manag- 
er of joint Hindu family-— Subsequent pro-note by 
mortgagor in favour of son of manager ir. lieu 
of interest on mortgage loan — Son obtaining dec- 
ree— Execution — Judgment-debtor’s application 
under S. 19, for scaling down. 

ReHrf A^iaitorist 

, ^ include persons ben^daily «n* 

titled to the sum lent. Sections 8 and 78 of the 
Ne^tiable Instruments Act or O. 21. Rr. 16 and 53 

fi ^ Ignored in interpreting the 

term credit or the same creditor’ in relation (o a 
promissory note or a decree debt. 


• ® mortgage in favour of the karta of a 

joint Hindu fanuly. The mortgagor subsequently 
executed a promissory note in favour of the son of 
the karia m heu of the interest due on the mortgage 
loan. The son obtained a decree on the promissory 
note and sought to execute it W attachment and sale 
of the mortgaged properjy. The mortgagor put in 
^ a^lication under S. Madras AgriculturistV 
Relief Act, for scaling down the debt and claimed to 
be relieved from his liability in respect of the am- 
ount due under the pro-note; 

Held, that it ivas not open to the petitioner to 
contend that the creditor under the promissory note 
or under the decree was not the person whose name 
appeared as the payee on the note and the decree- 
holder on the decree, and that, therefore the pro- 
missoiy note could not be regarded as a renewal in 
favour of the same creditor of the earlier liability 
to pay interest on the mortgage debt. The decree 
could, therefore, be amended by scaling down only 
the interest from Ociober 1, 1W7, to the statutory 
rate of 6 per cent, per annum. A.I.R. 1941 Mad. 
321 = (1940) 2 M.L.J. 664=52 M.L.W. 595= 
<1940) M.W.N. 1067=1. L.R. (I941)< Mad. 248= 
195 Ind. Cas. 776. 


. 8 and 9 — Scaling down. 

Defendants Nos. 1 and 2 members of tarward 
executing mortgage in favour of plaintiff on bdialf 
of tarzvad — Suit on mortgage — Defendants Nos. 1 and 
2 admitting mortgage but defendants Nos. 3 to 6, other 
members of tarward contesting tanvad’s Utility for 
debt — Compromise decree passM whereby plaintiff ag- 
reeing to accept smaller amount in instalments in 
full satisfaction and defendants Nos. 3 to 6 agree- 
ing to withdraw opposition and pay amount person- 
ally — Compromise decree, held could be Scaled down. 
A.I.R. 1941 Mad. 231=1. L.R. (1941) Mad. 486 
=52 M.L.W. 8S7=(1940) 2 M.L.J. 927=1941 
M.W.N. 76=196 Ind. Cas. 291. 

•Ss. 8 (1) (4), 19 and 7— Scaling down. 


Appropriations made after October 1, 1937 a^ 
before Act came into force are available for ^ 
adjustment— Mode of scaling down debt indicated. 
A I R. 1941 Mad. 226=52 M.L.W. 484 (2)= 
(1940) M.W.N. 1009=(1940) 2 M.L.J. 547. 

•Ss . 8 and 19— Scaling down — Compny.nise 


decree passed before October 1, 1932, m renewal 
of anterior debt — Debt, if can be scaled down and 

hoNv 

When there is a decree passed before October 1, 
1932, in terms of a compromise, which itsdf is d^n- 
strably a renewal of an anterior debt the Court 
trju'^t ?*ca!e <l<Avn the debt under S. 8 of Madras Art 
(4 of 1938). treating as the principal the amount on- 
ginally advanced together with tli® />f 

sums subsequenily advanced. A.I.R. W1 Mad. M 
=T.L.R. (1940) Mad. 947=(1940) 2 
=52 M.L.W. 262=(1940) M.W.N. 839=195 Ind. 

Ois. 752. 

S 8— Scaling down — Debt incurred before 

October 1, 1932— Decree passed after commence- 
ment of Act— Scaling down. 

A debt for the repayment of wWch a decr« has 
l>een passed after the commencement of the Madras 
Agriculturists’ Relief Act is not liable to be scaled 
in accordance with S. 8 of the Act when the drtrt 
is one incurred before October 1, 1932. The vrord 
Mccree' m Ss. 7, 8 and 9 must be tak® to reto 
to decrees passed before commencement of tfc Act. 
A.I.R. 19^1 Mad. 910=52 M.L^ 176=(1W 2 
M.L.J. 202=(1940) M.W.N. 809=1. L.R. (1940) 
Mad. 1023=194 Ind. Cas. 753. 

— Ss. 8 and 9 — Scaling down — Liability to pay 
principal sum originating in contract or t ort— 
Compensation for withholding payment, if interest 
— Whether can be scaled down. 

Wliatever be the nature of tbe liability to pay 
the principal sum — ^whether it originates in contr^ 
or in tort — the compensation awarded for wr<mgM 
withholding of its payment can appropnately m 
regarded as ‘interest’ and is thus lii^le to ^ 
down under the Madras Agriculturists A • 

A.I.R. 1940 Mad. 794=(1940) 2 27^ 

(1940) M.W.N. 884=52 L.W. 289=I.L.R* 
(1940); Mad. 864=194 Ind. Cas. 408. 

Ss. 8 and 9— Scaling down — Debt 

before October 1, .1932, ripened mto decree 
after such date — Sc^ng down. 

Clause (1) of S. 8, Madras Agriedturisttf 
Act clearlv contemplates the debt meurTro xt 
October 1. 1932. as the original debt which ulti' 

matdy ripened into a decree and a. 

must be the date of the original defct which is me 
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'governing factor and not the date of the decree. 
When, therefore, tlicre is a debt incurred before 
October 1, 1932. wliich has ripened into a decree 
after Octol)cr 1, 1932, ihc scaling down must Ik- go- 
verned by S. 8 and not by S. 9. 52 M.L.W. 173 
=A.I.R. 1940 Mad. 793=(1940) M.W.N. 770= 
(1940) 2 M.L.J. 235=1. L.R. (1940) Mad. 943= 
194 Ind. Cas. 655. 

Ss. 8 and 19 — Scaling down — Debts under 

promissory notes whether different from other 
debts. 

There is no reason to suppose that it was the in- 
tention of the Madras Agriculturists’ Relief Act, to 
make a difference in the matter of scaling down of 
debts in cases where the original debt was. as it 
■were, borrowed on a negotiable instrument. A.I.R. 
1940 Mad. 52=50 M.L.W. 587=(1939) M. W. 
N. ]044=(1939 > 2 M.L.T. 658=186 Ind. Ca^. 
458. 


•S. 8 , Expl. — Scaling down. 

In scaling down a debt under the Act. the Giurt 
must have regard only to the principal sum advanced 
under the debt immediately preceding that which 
formed the basis of the suit. ri940) 52 M L W 
Sll=(1940) M.W.N. 1025. 


— 7 - 5 . 8 — Scaling down — Mortgage by agricul- 
turist in 1929 — Equity of redemption in portion 
purchased by another in 1933— Relief under S. 8 — 
Debt, if can be scaled down under S. 8 . 

An agriculturist executed a mortgage in 1929 
He sold the equity of redemption to another in a 
portion of the mortgaged property in 1930. In 1933 
another agriculturist purchased it from the vendee.' 
In a suit upon the mortgage the mortgagee claimed to 
onng tb sale the properties purchased by agriculturist 
vmdee who subsequently applied for relief under the 
Madras Agriculturists’ Relief Act: 

Held, tliat he was entitled to get relief under S. 
8 of Uie Act: 

f/e/d, also that the whole debt ought to be scaled 
down in the manner indicated in S. 8 as the relief 
under the section was not limited to the extent of 
proportion^ attributable to the property in possession 
of the agriculturist vendee. Gansequently, the mort- 
gagee could not recover his full claim from. the pro- 
perty in possession of the mortgagor. A.T.R 1939 
Mad. 186=48 M.L.W. 954=(1939) M-W.N. 106= 
I. L.R. (1939) Mad. 218=(1938) 2 M.L.J. 1068= 
182 Ind. Cas. 879. 


9. Tracing back. 


8 , Bxpl.— Joint Hindu family — Pro-notes 
executed by manager A — Partition — Liability under 
promotes falling to sliare of A's brother B — B exe- 
cuting mortgage for liability under pro-notes— Debt 
imder mortgage, held could not be traced to pro-notes 
and must be taken as principal for purposes of scal- 
ing down the debt. A.I.R. 1944 Mad. 31=^ M. 
L. W. 514=(W3) 2 M.L.J. 352=1943 M.W.N. 
«7=1.L.R. (1944) Mad. 378=216 Ind. Cas. 77. 

— 8 *. 8 and 19— Tracing back— Pro-note in 
favoor of minora diaeharged by pro-note in favour 
tbdr aistcr in 1916— Note M 1916 discharged by 
freah note again in favour of minors in 1919— 
Debt, held could be tsuced only to 1919 and not 
earlier. 

The debtors executed promissory notes in favour 


of the minor sister of two minors rtprcsentiiig them 
as guardian. In 1916, in discharge of tlicsc pro- 
missory notes, the debtors executed a pro-note in 
favour of the '-istcr personally and again in 1919 
in discharge of the note of 1916, they executed .1 
fresh pro-note in favour of the two minors who liad 
by tJien become majors. It was contended by the 
debtors that under the Madras Agriculturists’ Relief 
Act, the debt should be scaled down and the tran- 
saction should be traced back to the notes in fav- 
our of the minors represented by their guardian: 

Held, that the intervention of the note in favour 
of the sister personally broke the series of renewals 
as she was not the same creditor as the minors 
and the debt could be traced only as far back as 
die note of 1919 and not earlier. A.I.R. 1943 
Mad. 168=55 M.L.W. 785=1942 M.W.N. 711= 
205 Ind. Cas. 428. 

S. 9 — Applicability and scope — Non- 
agriculturist donee of hypotheca — Whether en- 
titled to relief. 

The non-agriculturist donee of the hypotheca 
would not be entitled to relief in respect of the mort- 
gage debt under Act 4 of 1938, when the agriculturist 
morlgagor was not at the time when the mattor 
was before the Court a person liable to discharge 
the debt. (1947.) 2 M.L.J. 273; (1946) 2 M. 

L. J. 72, followed. 53 L.W. 182=1950 M. W. 
N. 134=A.I.R. 1950 Mad. 766=(1950) 1 M.L.J. 
414 

7 Ss. 9 and 13 — Applicability and scope — Debts 

incurred after Act in discharge of prior debts 
before Act — S . 9, if applies . 

Section 9, Madras Act 4 of 1938, does not apply 
to a debt incurred by an agriculturist after the coin- 
mencement of tlie Act in discharge of an anterior 
debt incurred before the commencement of the 
Act. All debts incurred after the commencement M 
the Act, whether they be in discharge of prior debts 
or not, will fall only under S. 13. A.I.R. 1941 
Mad. 799=14 R. M. 384=(1941) 2 M.L.J. 307= 
54 M.L.W. 229=1941 M.W.N. 800=I.L.R. 
(1942) Mad. 57=197 Ind. Cas. 790 (D.B.). 

■ ' S s. 9, 19 and IS — Applicability and scope— 
Pro-note for arrears of rent— Character of labi- 
lity — Suit on pro-note— Defence that amount is 
not due as it represented rent which must be 
deemed to be discharged under S. 15. 

Where a pro-note is executed for arrears of rent, 
the character of the liability changes and it ceases 
to be rent. A decree on such a pro-note is a decree 
for debt and not a decree for rent. Hence, in a 
suit on the pro-note, the defence that the amount 
was not due as it represented rent which must be 
drcmctl to be discharged by reason of S. 15 is not 
open. A.T.R. 1941 Mad. 638=(I941) 1 M.L.J. 
633=1941 M.W.N. 454=53 M.L.W. 672. 

S. 9 — Applicability and scope — For appli- 
cability of S . 9 both prior debt and debt sued on 
must be debts from agriculturist. 

Both the debt sued on and the prior debt which 
it is found to have been superseded must, if S. 9, 
Madras Agri<^turUt Relief Act is to have any 
application, fall within the definition of the term 
•debt” in S. 3, that is to say, both the prior debt 
and the debt sued on mu^t be debts due from an 
ngriculturist. 

Where, therefore. A and his brother B executed 
a promissory note in supersession of an earlier pro- 
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mis-wry note executed by A alone who was not an 
agriculturist within the purview of the Act, it is 
iwt open to B to call jn aid S. 9 on the ground that 
the debt upon which he is sued is in renewal of a 
pnor-debt. A.I.R. 1940 Mad. 836=(1940) 2 M. 
L. J. 174=(!940) M.W.N. 722=52 M.L.W. 140 
=193 Ind. Cas. 470. 


S. 9 — Interest. 

Lease by usufructuary mortgagee back to mort- 
gagor expiring in 1934— Mortgagor continuing in 
pos'^ess'on on understanding that formal lease similar 
to previous one would be executed— Suit by mort- 
gagee to recover mortgage amount and rent Claim to 
mortgage amount admitted but for rent disput^ — 
Costs — Interest. 

Held, that the judgment-debtors having been found 
to be agriculmrists were entitled to relief under the 
Madras Agriculturists’ Relief Act only to the extent 
to which interests had been decreed. The decree for 
rent or damages was not a decree for interest; but 
the interest or arrears of rent and the interest on 
costs could be scaled down under S. 9 A.I.R. 
1942 Mad. 507=1942 M.W.N. 232=55 M.L.W. 
247=(1942) 1 M.L.J. 448=202 Ind. Cas. 551. 


•S 9— Interest — Payment in exc«ss — Ap 
propnation. 

If the payments made towards interest are in ex 
cess of the amount of interest as scaled down tha; 
excess amount will be retained by the creditor anc 
will not be adjusted in reduction of prindoal A 

382=(I941) 1 m'Tj. 25=5 
M.L.W. 67=1W1 M.W.N. 39=196 Ind. C^, 

faj 1 * 


9 — Interest — It is wrong to say that inte- 
rest calculated at 5 per cent, should be added to 
pnncipal, and the amount actually paid should be 
deducted from that sum. 

“ wrong to say that interest cal- 
culatM at 5 per cent, from the date when the debt 
incurred should be added to the principal and 
from that sum should be deducted the amouht actu- 
ally paid. Section 9 (1) deals entirely with «he 
question of interest, and says that interest shall be 
mlculated up to the date of the commencement of 
the Act at 5 per cent, simple interest, that credit 
should be given for the interest already paid, and 
that the amount outstanding for interest stuwld be 
added to the principal outstanding and the plaintiff 
should be given a decree for the amount so cakulat^. 
A.I.R. 1940 Mad. 807=(1940 ) 2 M.L.J. 183^52 
M.L.W. 24S=(1940) M.W.N. 753. 

S. 9— Interest. 

Section 9, Madras Agriculturists' Relief Act refers 
not only to contractual liability but even to liabilities 
arising under law, custom or decree of Court. 

The liability to pay interest imposed by the decree 
is, therefore, governed by S. 9. A.I.R. 1939 
Mad. 471=49 M.L.W. 391=(1939) M.W.N. 
279=(1939) 1 M..L.J. 528=1. L.R. (1939) Mad. 
525=186 Ind. Cas. 214. 

S. 9— Interpretation -- Word 'iacurred' in- 
dudes liabilities arising under decree. 

The Act rccopises a decree dd>t as a spedes of 
debt, and there is no doubt that a decree dd>t is in 
law so. 

The word “incurred" in S. 9 is not confined only 
to contractual liabilities but also to liabilities aris- 
ing under a decree of Court and a decree passed 
after October 1, 1937, may be governed by S. 9. 


A.I.R. 1940 Mad. 485=52 M.L.W. 295=(1940) « 
M.W.N. 329=(1940) 1 M.L.J. 860. 

■ Ss. 9 and 8 — Reopening on basis of hypothe- 
hcal principal, when justified. 

Unless a debt falling under S. 9, relates back to 
a debt incurred before October 1. 1932. so as to in- 
voke the prorisions of S. 8, there is nothing under 
S. 9 to justify the re-opening of settlements or the 
re-appropriation of payments on the basis of a hypo- 
thetical original principal. A.I.R. 1942 Mad. 297= 
55 M.L.W. 33 (1)=(1942) 1 M.L.J. 86=1942 M. 
\V. N. 120 (2)=202 Ind. Cas. 149. 


Ss. 9 and 8 — Scaling down — Compromise 

decree, if can be scaled with reference to original 
principal . 

A decree on a compromise is substantially the 
same as a decree on any other contract and to the 
extent to wliich the compromise is a renewal of a 
pre-existing debt, the decree has to be scaled down 
with reference to the original principal. A.I.R. 
1942 Mad. 133=(1941) M.W.N. 922=(1941) 2 
M.L..T. 658=54 M.L.W. 461=201 Ind. Cas. 15. 


Ss. 9 and 8 — Scaling down — Principal debt 

cannot be treated as different from principal of 
contract sued on — Nor does S. 9 warrant proce- 
dure analogous to that of S . 8 except for redudbg 
debts originating before October 1, 1932. 

There is nothing in S. 9 which justifies the treat- 
ment of the principal of the debt as anything dif- 
ferent from the principal of the contract actually 
sued on or as warranting a procedure analogous to 
that of S. 8 which S. 9 does not seem to contem- 
plate except for the specific purpose of reducing 
debts which originated before October 1, 1932. 

The suit was brought on a promissory note dated 
September 22, 1937, executed for the balance due 
on a mortgage bond in favour of the same creditor 
executed on December 19, 1932, by the defendants 
and some others. The contention of the defendants 
was that under S. 9, they were entitled to have the 
debt scaled down on the basis of the original mort- 
gage advance of 1932, payments thereunder made 
towards interest being adjusted to interest on die 
original principal at five per cent. 

Held, that the debt could not be scaled down on 
the basis of the mortgage advance since S. 9 con- 
tained no machinery for scaling down debts orip- 
nating after October 1, 1932, except on the ba^ 
of the actual contract sued on with such re-appropria- 
tion of payments towards interest as were expressly 
prescribed. 54 M.L.W. 551=A.I.R. 1942 Mad. 
204=(1941) 2 M.L.J. 795=1941 M.W N. 995= 
201 Ind. Cas. 324. 

Ss. 9 and 8 — Scaling down — Suit by plain- 
tiff on note executed by second defendant in 
favour of plaintiffs undivided brother, the first 
defendant which was as^gned to the plaintiff— 
Suit not executed in discharge of earlier note exe- 
cuted in favour of plaintiff when family was un- 
divided— Non-production. of earlier note, if bar to 
scaling down decree against second defendant. 

In a case in which it can be shown ^t the cwC* 
tor has wilfully failed to produce earlier documents 
which ougjit to be looked into for the pur po» 
scaling down the debt, the Court would he en atfan 
to draw an inference adverse to the creditw froo 
the non-production of those documents. 

The i^intiff su^ on a note executed by the second 
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• defendant in favour of the plainlifPs undivided 
brother, the first defendant on April 14, 1933. which 
was assigned to the plaintiff on August 2. 1937. It 
was in evidence that the suit note of 1933 actually 
discharged an earlier note of about the year 1931 
executed in favour of the plaintiff himself at a tjmg 
when the family was undivided, the partition being 
in 1932, The second defendant was an agricul- 
tunst. On t hese facts, the District Judge in ap- 
peal found that the creditor had not fulfilled his 
duty of putting before the Court the materials ne- 
cessary for scaling down the debt because of the 
non-production of the prior document of 1931 and 
in the absence of proof of the documents necessary 
in order to ascertain the original principal, no de- 
cree could Be given against the second defendant: 

Heid, that the fact that the suit note was subse- 
quently assigned to the plaintiff would not make the 
note a renewal of an earlier debt in favour of the 
same creditor. And if 'the first note v;as executed 
in favour of the plaintiff as representing the joint 
family and the second note was executed in favour 
of the first defendant as a member of that family 
to whom the debt had been assigned on partition, 
it coidd not be said that the creditors were the 
same in the two transactions. No doubt it. might 
be possible for the second defendant to plead and 
prewe that the note of 1931 was assigned by the 
jJaintiff to the first defendant before it was dis- 
charged by the note of 1933, in which case there 
would clearly be a renewal in favour of the same 
creditor; but no such case was pleaded and no at- 
tOTpt made by the 2nd defendant {o require 
ihc plaintiff to produce the earlier note and the 
earlier note was irrelevant for the purpose of scal- 
ing down the debt. A.I.R. 1942 Mad. 280=(1941) 
2 M.L.J. 1085=201 Ind. Cas. 284. 

~ and 8— Scaling down— Family debt re- 

"«wed m various documents by different co- 
5*f®**}5*'s — Any member of family liable for that 
uei^ if can get it scaled do?vn — Liability of execu- 
tant co-parcener. 

there is a family debt renewed in various 
wuments by different co-parceners, any member 
j family liable for tJiat debt may get the 
lt2* .down on the basis of the original liaW- 
W. by ^Ich he was bound as a member of tho 
*^ly throughout all the various renewals actually 
by different co-parceners. The liability 
f*“ie co-parcener actually executes the note 

a family debt can be traced back to earlier docu- 
!?®t8 executed by other co-parceners on behalf of 
Vs SS M.L.W. 1S1=A.I.R. 1942 Mad. 

5“W2 M.W.N. 284=(1942) 2 M.L.J. 41= 
^ Ind. Cas. 345. 

9 and S— Scaling down — On facts, held 
Court was concern^ only whh debt atarting 
n® April 11, 1937, to ^ scaled down under S. 9. 

l^aintiff filed a suit for a sum of Rs. 
being the balance due under a pronussory 
w dated April 11. 1937 for Rs* 41S7-3 and sub- 
dealings. The prooiissory note was 

A smkmat in the account of dealings going bade 
M PAnary 14, 1932. The inddrtedness stai^ 

With dealings early in 1932 and by October 1, 1932, 
of Rs. 327-15-6 had been advanced. Between 
HF*Soer 1, 1932_ and the commencement of the 

Agriculturists' Relief Act. further advance 
to Rs. 792-14-3 in all had been made; 


Held, tlKil the fact that tlie principal amount due 
had, by the time the Act came ini./ force, been 
reduced to a little more than the amount of princi- 
p.al outstanding on October 1. 1932, clearly indicated 
tliat tlje pjiyments in reduction of principal must 
have amounted to far more than the principal sum 
outstanding as on October 1, 1932. Applying the 
general rule that paj-ments towards principal will be 
<Ieemcd to have been appropriated fir'-t to the ear- 
liest advance, the whole of tlie sums advanced be- 
fore October 1, 1932, must be deemed to have 
been discharged before tlie Act came into force. 
Tliere could be no question therefdrq, of scaling 
down this debt On the basis of renewals and taking 
it back to a debt anterior to October 1, 1932. There- 
fore. the Court was concerned only with the defat 
starting on April 11, 1937, to be scaled down under 
S'. 9 of the Act. This debt must be regarded as 
one canning interest at 5 per cent and the pay- 
ments made appropriated to principal and interest. 
A.I.R. 1942 Mad. 673=55 M.L.W. 458=1942 
M.W.N. 445=205 Ind. Cas. 237. 

— -S. 9-— Scaling down — Decree for costs. 

Tfic decree for costs has to be treated as a debt 
to be scaled down under S. 9. A.T.R. 1942 Mad. 
729=(1942) 2 M.L.J. 424=55 M.L.W. 607=1942 
M.W.N. 790=204 Ind. Cas. 373. 


Ss. 9 and 8 — Scaling down. 

The mere fact that a decree is based on a com- 
promise does not exempt it from the operation of 
the Act and to the extent to which the compromise 
can be said to be a renewal of the debt upon which 
the suit was laid, it is liable to be scaled down 
with reference to the principal sums originally or 
subsequently advanced. A.I.R. 1941 hlad. 231= 
I.L.R. (1941) Mad. 486=(1940) 2 M.L.J. 927 
=52 M.L.W. 857=1941 M.W.N 76=196 Ind. 
Cas. 291. 


9 — Scaling down — Pro-note by A in 

favour B in 1924— B endorsing it in favour of C 
in 1933— C obtaining decree against both A and 
B — Application by B for scaling down debt. 

The original promissory note was executed on 
Tanuary 23, 1924, by defendant No. 1 in favour of 
defendant No. 2. On January 26, 1933, defendwt 
No. 2 endorsed the prorrussory note to the plaintiff. 

sued upon it and got a decree both against the 
original promisor and the endorser, defendant No. 2 
(the endorser) filed an application to scale down 

the decree; .. . _ 

Held that to far a.« the application was concern- 
ed he 'incurred a liability for the first time or 
January 26. 1933. That lialrflity was a person^ 

liability, the basis of which was lus endorsement of 
he pre-existing promissory note. Jt 
i deS^ incurred after C^lober 1. 19% 
be scaled down under S. 9. A.I^. IW M^ 

q43_/1940) 2 M.L.J. 575=52 M.L.W. 518— 

(1^); M.W.N. 1037=191 Ind. Cas. 846- 

_Ss 9 12 and 19— Scaling down — Mortgage 

execute in 1920 in diacharge of 
notes — PaTmenta made towards mortgage In 1923 
^J924 ,nd .ppioprUted - D«cr« on mortgage 
[ft lOSi^How should be scaled down. 

d^^ted September 26. 1936. was passed 
«i a mortgage of 1920. The mortgage was fw a 
^ M^?S.570 made up by the discharge ojjw 
rarlicr promissory notes. Towards ilus mortgage. 



2579 


MADRAS AGRICtJL ITJRISTS* RELIEF ACT (1938), S. 9. 


2580 


there were three paj-ments before suit. On April 
5, 1923, a sum of Rs. 1,200 was paid and appro- 
priated for interest and on June 6. 1923, a sum of 
Rs. 400 was paid and of this sum Rs. 211-14-0 
were appropriated for interest and the balance for 
principal. On October 4, 1924 a payment of Rs. 
3,367 was made and the endorsement was that it 
wa« made towards principal and interest of the debt, 
that is to say, there was apparently no specific ap- 
propriation towards cither principal or interest: 

Held, that Uie payments actually appropriated 
before October 1, 1937, would stand appropriate. 
I he payment made on October 4, 1924. whicli had 
not been sjwifically appropriated would be disregard- 
ed in calculating the amount of interest outstanding 
on October 1, 1937, unless it could be established 

that there had been a specific appropriation before 
October 1, 1937, no fresh evidence being admissible. 
After calculating tlie amount of interest outstanding 
on October 1. 1937, and treating as discharged, the 
balance of the debt would be scaled down on the 
basis thai, the principal remaining bears interest at 
tlie rate laid down in S. l2 from October 1. 1^37, 
and the interest on costs would be scaled down wth 
regard 10 the provisions of S. 9. A.I.R- 1940 
Mad. 939=(1940) 2 M.L.J. 712=52 M.L.W. 639 
= (1940) M.W.N. 1126. 

S. 9 — Proviso — Applicability of proviso more 

than once in scaling down debt under S. 9. 

In scaling down a debt under S. 9 (1). Madras 
Agriculturists’ Relief Act, the proviso to that section 
can be applied more than once, until the debt is 
traced back to the principal amount, originally ad- 
vanced. There is nothing in the language of the 
proviso to S. 9 to suggest that it can be applied 
but once in the process of scaling down. The object 
of the Legislature in enacting this provision is plainly 
to reqmre the Court to trace the debt back through 
various renewals to the principal sum or sums ori- 
ginally advanced and scale it down under S. 8 or 
S. 9 as the case may be. A.I.R. 1940 Mad. 796 
=52 M.L.W. 204=(1940) 2 M.L.J. 232=(1940) 
M.W.N. 800=192 Ind. Cas. 378. 

S. 9—If ultra vires. 

Sections 7, 8. 9 and 13 of the Madras Agriculturists 
Relief Act offend against Ss. 32, 79 and 80 of the 
Negotiable Instruments Act and are ultra vires to 
extent. 58 L.W. 199=A.I.R. 1945 Mad. 203= 
1945 M.W.N. 258=(1945)' 1 M.L.J. 339=I.L.R. 
(1945) Mad. 679=(1945 ) 8 F.L.J. 105 (F.B.). 

8 . 10 . 

% 

Synopsis. 

1 . Applicability . 

2. Interest. 

3. Inten)retation . 

4. Scaling down. 

5. Scope and operation. 

1. Applicability. 

S. 10 (2) (i)— Applicability — Mortgage and 

contemporaneous lease— Lease not covering pro- 
perty under mortgage — Rent pa^ble at stipulated 
rate — No relation to the initi^ instalment due on 
the mortgage — Payment of interest by mortgagor 
— S. 10 (1) (i) not applicable— Mode of appro- 
priation. — - -j 


Where the contemporaneous lease by the mortgagor 
in favour of the mortgagee of a property not cover- 
ed by the mortgage does not contain a recital that 
the lessee hold the property as security for the 
payment of the debt, but does contain a covenant that 
the lessee shall pay a stiplated rent for the property, 
which however is not equal to the initial instalment 
due on the mortgage, it is impossible lo read the 
lease and mortg:ige as a single transaction making 
up an usufructuary mortgage. And even if it did, 
the stipulation for payment of interest to the mort- 
gagee and the fact that the whole of the property 
mortgaged is not handed over to tlie mortgagee would 
make S'. 10 (2) (0 of the Act not applicable to the 

case. . . 

The mode of appropriation of the rent is in the 
absence of a contract or express appropriation that 
firstly all interest remaining due on 1st October, 1937, 
is to be wiped out and the annual rent will have to 
he adjusted firstly towards interest at the scaled 
down rate of 6 l’i4 per cent, and any b^^e ter 
wards the principal. 1947 M.W.N. 657 — (1947) 2 
M.L.J. 385. 

S . 10 (2) (i) — ApplicabiUty — ^ortgag^ 

Mortgagee to be in possession and enjoy profits 
in Ueu of interest— Contingent stipulation for pay- 
ment of interest on amount which accorAng » 
the bargain the mortgagee is authorised to advance 
and added to the mortgage amount — Exemption 

under S. 10 (2) (i) does not apply. 

Where a mortgage was executed by way of renewal 
of an earlier mortgage for a certain sum and for a 
further sum due under a compromise deerw an^t 
was provided that the mortgagee was to.**®® 

Sion of the mortgaged properties and enjoy renw 
and profits in lieu of interest, and 
certain specified 

repair the mortgagor should pay ?” 

over a specified sum necessary for r^airs wh ^ 
was payable along with the principal sum as a con 

dition precedent to redemption! 

Held, that it was immaterial whether the con- 
tingent stipulation for payment of interest was in 
respect of the amount advanced to the debtor or was 
in respect of an amount which according to the bar- 
gain between tlie parties the mortgagee was autho- 
rised to advance on account of the debtor adding it 
to the mortgage account. In the latter case ^so 
amount must be regarded as part of the amount cue 
under the mortgage and as such the mortgagee's 
not covered by the exemption under 8. 10 (2) (») of 
the Act. 1946 M.W.N. 143=59 L.W. 271=A.I. 
R. 1946 Mad. 305=(1946) 1 M.L.J. 129. 

S. 10 (2) (ii), 8 and 9— AppUcabtiity — Judg- 
ment-debtor having a charge on property lOT im- 
paid balance of purchase-money— Sale of proper^ 
in execution of simple money-decree— Nature of 
decree, if changed. 

In exeention of a money-decree against A*s 
and uncles, a house of the joint family was attachM. 
A claimed that it was his separate 
been purchased from one K to whom A 's fa^w n^ 
sold it as his self -acquisition. The Court held the 
sale as henami and rejected the claiin. On appeal, 
the High Court, without going into the qu^on ot 
henami, allowed the decree-holder to bring the houw 
no sale as it was admitted by A*8 Counsel that part 
of purchase-monOT reserved with H for paym^* 
to certain creditors of A’s fa^er inel u dl n g the 
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•decree-holder, had not been paid and that A '« 
father had, therefore, a charge for unpaid balance, 
which the decree-holder would be entitled to pro- 
ceed against. A then proceeded under S. 19 to 
which the decree-holder contended that his decree, 
although originally a simple money-decree 
.as a result of the High, Court decision became a 
liability for which a vendor's lien waa provided and 
as such, was exempted from provisions of Ss. 8 and 
■9 by virtne of 8. 10 (2) (H): 

Held, that the order of the High Court was only 
a facility provided for realisation of decree and It 
did not convert the decree into the liability so as 
■to bring it within the category exempted under S. 
10 (2) (t,). A.I.R. 1945 Mad. 342=1. L. B. 
aW5) Mad. 742=(1945) 1 M.L.J. 391=1945 M. 
W.N. 268=58 L.W. 193. 

Ss. 10 (1) and &— Applicability of S. 10 (J). 

8. 10 (1) refers only to the qualifioations of a 
person who himself applies for relief under Ss. 8 
and 9 of the Act and it does not affect the statue 
•Of an alleged agricnlturist which is of jmporhance 
•only mth reference to the application by his sons 
for relief having regard to the provi.sions of 8. 6. 

»4i «T=n944) 2 M.L.J. 112= 

(i'i)— Applicability — Debt due to 
sch^uled bank-interest of the liability <ought 
tp scaled down is to be considered — Fro- 
nting liability is not to be considered— Liabi- 

interest more than 9 per 
— 0«ree on award at interest more than 9 
Cttt— Decree on award granting interest at 
less than 9 per cent,— S. 10 (2) (iii> if applies. 

In deciding the question under S. 10 (2) of Mad* 
VOS Agricnlturists Relief Act, whether the liability 
is one bearing interest at not more than 9 per cent, 
por annnin, tie Conrt has to look to the actnal Ha- 
byity eonght to be ecaled down and cannot take in- 
to consideration any pre-existing liability, which 
bnly becomes relevant if and when it has he«i found 
fhat the provisions of the Aet have to bo npplied 
to the debt. A debt which was contracted in 1931 
was payable to a scheduled bank at more than 9 
por cent.. In 1933, the matter was referred to an 
arbitratioD and it calcplatod interest on the said debt 
at l2i per cent, per annum as default intorest and 
passed an award. The award was embodied in a 
decree and it directed payment of the amount with- 
in a certain date and in default, for payment of in- 
terest at 8} per cent, por annum. The jodgment- 
•debtors claimed relief nnder S. 8 of the Madras 
Agi^eulturists Belief Act: 

Held, that the award renewed the previous debts 
and started a fresh liability. It was that debt due 
ander the award that was to ^ sealed down and 
not the previous debts . Higher rate of interest 
•on the old debts which were discharged by the 
award t^ngh they were recited In the award as 
preamble was no gronnd for holding that the lia- 
bility which actually ripened into the decree was 
<>ne carrying more than nine per cent, per annum 
interest and hence 8. 10 (2) (!»<) of the Agrienl- 
tnral Belief Act applies and the debt was not 
liable to be sealed down. A.I.B. 1943 Mad. 270 
*S6M.L.W. 37=1943 M.W.N. 52=11943) 1 M. 

172=212 Ind. Gas. 38S. 


. 10 (2) (i) — Applicability — Usufnjctttiry 

mortgage — Lease back — Mortgagee, if must be 
deemed to be in possession. 

A usufrutuary uiortguge and a loose back cau- 
not bo regarded as u siinpto mortgage bearing In- 
terest. Though the mortgage and loose back form 
part of the same transaction, effect must be given 
to each according to its terms and the Coart can- 
not, by reading the two together, spell out a 
transcation totally different in character and inci- 
dents. A person who leases his land to another re- 
mains in possession of the land leased and the same 
is true whether be be a mortgagee or owes bis in- 
terest in the land to on absolute title. It is not 
necessary for the purpose of 6. 10 (2) (t) that 
file mortgagee should be in physical possession of 
the property. A mortgagee with possession who 
has leased the land bock to the mortgagor most be 
treated as jn possession of the property mortgaged, 
Ro .as to get the benefit of the exception in 8. 10 
(2) (0» Madras Agriculturists' Relief Act. A. 
I.R. 1942 Mhd. 607=1942 M.W.N. 232=55 L. 
W. 247=(1942) 1 M.L.J. 448=202 Ind. Cas. 631. 

S. 10 (2) (ii)— Applicability. 

X entering into agreement with T to purchase 
land, paying price and getting sale-deed executed— 
Before registration of sale-deed, X agreeing with 
A to get land convoyed to him by 7 — A executing 
pro-note in X’s favour and paying certain sum in 
cash— At X’$ instance, Y exeenting registered sale- 
deed in A*s favour — A mortga^ng land in question 
to X to cover amount due under pro-note: 

EeM, that the liability covered by the mortgage 
was not one in respect of which charge waa provided 
tinder S. 55 (4) (b) of the T. P. Aet. A.I.R. 
1941 Mad. 128=(1940) 2 M.L.J. 920=52 L.W. 828. 

S. 10 (2) (ii)—Applicability. 

X selling certain property to 7—T executing mort- 
gage in X*s favour for full Rale price and giving as 
security property sold and also other property : 

H«W, that the mortgage was one in respect of 
which a charge was provided under 8. 66 (h) of the 
T. P. Act. A.I.B. 1941 Mad. 119=62 L.W. 
733=(1940) M.W.N. 1]75=(1940) 2 M.L.J. 827. 

2 . Interest . 

Ss 10 (2) (iii). S—Interest. , ^ 

Wher; the interest on ^the advanew ^7 J" 

Bank to its debtors is capitalised W the end of eaA 
rear and carried forward into the next year as toter^ 
hearing principal advanced, the interest mart ^ 
deemed to have been paid and discharged, and to 
no longer 'outstanding' to be wiped ou^der 8. 8 
(1) Madras Agricnlturists Relief Act. The expla^ 
tion to 8. 8 cannot, in any view, affwt the ®^atlan 
of the above principle. Nor can it be 
application of the principle In scaling down debts due 
to banks renders snperflaoos the exemption of c»- 
tain lUbilities doe to 'scheduled banks S* J;® 

f2) (tO of the Act, as such exempHon cim stUl ^ 
ilv in respect of interest dne to such banb not 

A I.R. 1943 Mad. 157=65 L.W. 806 
LflM?) 2 M.L.J. 763=1942 M.W.N. 737=907 

Ind. Obs. 413. 

S. 10 (2) ( 1 )— Interest — Rate of interest 

if must be specific in morfgSM-d^. 

8 10 (2) flL Agriculturists ^Hef Act does nrt 

require that the rate per cent, shonld be speeWed in 
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the iDetniment of mortgage. Whore the mortgage 
provides not onlj that the mortgagee was to take the 
u^me of the mortgaged properties in lien of in- 
terest but oJbo that the mortgagor aboold pay in addl. 
tion a sum of Ea . 250 every year till redemption, the 
additional sum cannot be regarded as anything bnt 
interest on the princip^ money, and the rate per 
rent, is ascertainable by a simple arithmetical ealen- 
ration. It cannot, therefore, be said that no rate of 
Interest was stipulated in the mortgage-deed. A. I. 
R. 1043 Mad. 100=55 L.W. 570=(1942i 2 M L I 

«35=I.L.r(m3 M^: 1^6 

=807 Ind. 137e 

'"S . lO — Interest . 

Mortgage with possession executed in 1906 Ac- 

count of income of mortgaged property sent by mort- 
gage every year up to 1915, accepted by mortgagor— 
amounts found payable to mortgagee as de- 
fleJt interest— Arrears of interest mast be wiped out 
under Act. A.I.R. 1943 Mad. 100=66 mS W 
57^09^) 2 398=n942) M.W.N.' 636:^ 

r.L.R. ('1943) Miad. 195=207 Ind. Cas. 137. 

—jS. 10 <2) (ni)_Interest— Covers both simple 
and compound interest. 

WTicre the Ugislature, in the Act, intended to indi- 
cate simple interest, the words ^^simi^e interest'* are 
found and where the word ‘'interest" is found with- 
any <^aHflcation, it is clearly intended to cover 
Mtfi mmple and compound interest. The interest re- 
ferred to in 8. 10 (2) OH) covers both simple .and 
compound interest. When a client of a bank bor- 
rows under a standing overdraft, agreeing to pay the 
current rate of interest and the bank, foUowing the 
usual procedure in calculating interest perlodleaUr, 
tr^ta the interest as paid and the amonnt dne for thii 
intent as an addition to the overdraft, the interest 
TO chwged is not excluded from the purview of 8. 
19 (2) («<). Moreover, such a contract with the 
b^ cannot properly be described as a contract for 

interest. A.I.E. 1943 Mad. 

552=(1942) 2 M.L.J. 346=55 
L.W. 560=206 Ind. Caa. 71. 

10 (2) (iU) rtf ns 
to mtercst on basic debt and not subsiequcnt inte- 
reat OT decree amount— Mortgage decree provid- 
uig Interest under 8 per cent, with default rate at 
per cent. -Default rate actually adopted in 

^ of “interest pay- 
able" within S. 10 (2) (IH). 

It is the interest on the basic debt and not the sub- 

decree amount to which 8. 
IU (j) («t) refers. Hence where a mortgage decree 
provides interest at something under 8 p^ cent, with 
a default rate of 12i per cent . which has actually b^ 
adopted in the decree, it cannot be said that the 121 
per cent, is not a rate of "interest payable" within 
the meaning of 8. 10 (2) (t<i) but a penal rate 
which oould not be recovered. Conseqnently, the 
provisions of Ss. 8 and 9 of Act apply to the de- 
cree. A.I.E. 1941 Mad. 8e8=(1941) 8 M.L.J. 
38ft=l941 M.W.N. 784=54 L.W. 239. 

3. Inter pr e t ation . 

10 (2> (i) — ^Interpretation — Words “pro- 
perty mortgaged,” meaning of. 

The words "the property mortgaged" in 8. 10 
(2) (i) Madras Agriculturists’ Rdief Act mean aU 
tee property mortgaged and not merely "a sub* 
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stantial portion of the property mortgaged." A 
I.B. 1944 Mad. 164=56 M.L.W. 748=1943 M. 
W.N. 812={1&43) 2 M.L.J. 642=211 Ind. Cas. 
468. 


■ S . 10 (2) (iii) — Interpretation — Word 

"liability,” extent of. 

'I he vord "liabiiJity" cannot be limited to a 
liability incurred only by a borrower who is guilty 
of no act of default. It is incorrect to say that 
in drafting 8. 10 (2) the legislature was deal- 

ing only with the primary rate of intereet charged 
and that the section cannot apply to any rate which 
is chargeable in case of default. A.I.E. 1940 
Mad. 937=(1940'' M.W.N. 998=62 L.W. 432= 
(1940) 2 M.L.J. 478. 

4 

4 . Scaling down . 

S. 10 (2) — Scaling down — Mortgagee, held 

exempt from scaling down. 

X sold certain land to Y who mortgaged the same 
to X for the sale price. The land was sold by T 
in plots. The sale deed in favour of Z directed 
him to pay proportionate amount to X towards hl§ 
mortgage. Z also purchased another plot from V, 
another vendee from T and again undertook to pay 
proportionate amount to X. ^ then executed a 
mortgage in favour of X for the amounts undertaken 
by him and F's mortgage was discharged to that 
extent: 

Held, that Z*8 mortgage was exempt under 0. 10 
(2) (li) from scaling down as Z was renewing 
libaility of the vendors' lien which then existed. 
A.I.E. 1943 Mad. 213=1948 M.W.N. 751=:(1942) 
2 M.L.J. 806=208 Ind. Cas. 113. 

S. 10 (2) (i) — Scalmg down — Kanom— 

Further advance to jenmi by kanomdar winch 
latter was entitled to deduct from rent payable to 
jenmi Labham, held interest and jenmi entitled 
to scale down interest on further advance. 

An annnal compenaation paid by a borrower to a 
lender for the use of the lender’s money in Interest, 
by whatever name it is called and al^ongh 8- 10 
(2) (i) uses the words "rate of interest", these 
words do not necessarily impily that a particnlar 
percentage need be stipulated in the document, pro- 
vided that the actual amount of the interest is fix* 
ed by the terms of the document. 

A J«nmi borrowed a fnrther sum from hje te a^ * 
dar on what was known as a puromfeodom 
was embodied in a document, the terms of 
were that a further change to the extey of 
sum should be created over the 
favour of the Teanomdar and that in eonmderation or 

this further advance, the jenmi agreed to 
tain amonnt annually as Idblutm and it f®rtter 
provided that the Teanomdar was entitled to 
this sum annually towards the rent which he had to 
pay to the jenmi and pay only the balaneec 

S^d, that this amonnt of laihooi which the 
was entitled to set-oflf against the rent, was nethmg 
more than interest payable on the second advance 
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tion for any irortgage ondor which the mortgagee 
has possession and no rate of interest is stipdated 
It does not applj to a mortgage in which, althoagb 
the mortgagee is in possession, a rate of interest 
is stipulat(^ and it makes no differenco whether 
the rote of interest stipulated in the mortgage is 
one wMch might be regarded as a penalty or not. 

A mortgage stipulated that the properties ahall 
be enjoyed by the mortgagee for two years in lieu 
of interest, that on the expiry of two jears, the 
mortg;igor shall pay the amount due and, if be 
fails to do so, the mortgagee shall retain the right 
to enjoy the usufruct of the properties and shall 
also bo entitled, to interest at three per cent, per 
annum in addition to the nsufruct: 

Tleia, that this was .1 mortgage under which a 
rate of interest was stipulated. Consequently, i« 
was not saved by 8. 10 (2) (<) of the ^t and was 
liable to be sealed down. A.I.B. 1941 Mad, 487 
=mi M.W.N. 271=63 L.W. 105 (2)=(1M1) 

1 M.L.J. 197=199 Ind. Cas. 854. 


10 (2) — Scaling down — Usufructuary 
mortgage executed in renewal of prior simple 
mortgages — Suit on usufructuary mortgage — 
Usufructuary mortgage containing clause that 
simple motrtgages should be kept alive — Mort- 
gagor, if entitled to scale down debt. 

Where a mortgagee in possession of the property 
in lieu of interest files a suit on his mortgage which 
has been executed in renewal of t^o prior simple 
mortgag^ the mortgagor is not entitled to scale down 
the debt oven if the subsequent mortgage deed con- 
tains a clause that the simple mortgages should be 
kept alive. The suit cannot be deemed to bavo 
been hid on tbo original mortgages on the basis of 
soch danse. This clause is put in for the benefit 
of the mortgagee so that he can use it as a shield 
against any mortgages which might intervene be- 
tween the two prior mortgages and the present tisu- 
fnictuary mortgage. A. I, R. 1941 Mad. 912= 
riMl) 2 M.L.J. 376=54 L.W. 301=1941 M.W. 
N. 802=200 Ind. Cas. 610. 


10 (2) (ii), 8 and 9 — Scaling down — 

Applicability of S. 10 (2) (ii) — Endorsement of 
pro-note in part pajrment of price of land purcha- 
sed— Endorsee’s right to claim benefit of scaling 
down. 

^^>e liability of tbo endorser of a promissory 
ow Is a personal liability incurred on the date of 
^ endorsement. 

^ (2) (it) of the Madras Agriculturists’ 
Act protects any liability for which, at its 
®e®Ptlon, ij, charge was provided regardless of 
wbethw the charge could actually have been en- 
f<»eed in the particular suit. 

d held a pro-note executed in hie favour by S. 
d endorsed it to C in partial payment of the price 
of the sale of immovable property and thus made 
Itself Uahile at the date of the endorsement for 
the debt imder the pronote in respect of which up 
to that date he was under no liability at all: 

neld, that since at the inception of the liability 
of d to (7 there was a charge provided under 8. 55 
W) (b), T. P. Act, 8. 10 (2) (tO excluded d's 
ilnblllty from the operation of Ss. 8 nnd 9. A^. 

1041 Mad. 890=54 L.W. 310=1941 M.W.N. 
®01=(1M1) 2 M.L.J. 553=109 Ind. Cas. 867. 

— 10 (2) (ii) — Scaling down. 

An nppHeation under 8. 10, Madme AgHeultu^risti 
fcWef Act, by the vendee of the hypotbeca, who Is 
inpfeaded In a mortgage suit cannot be 
« the ground that the liabHity which 

sw>W down is one In reenect of which there 
H charge under 8. 55 r4> (h), T. P. Act and 
therefor* by 8. 10 f2) («) of Madras Act 4 ot 

MM. tte debt eannot be scaled ^omt. A.I^- 
1041 Vad. 880 (l’)=54 L.W. 240=1041 M.W. 

804=100 Ind. Cas. 617. 


^ . 10 (2) (i). 8 (2). 21— Scaling <lo^^ 

■Mortgage stipulating that properties shall 
W mortgagee for certam per'od 
that on cjtpirr of that period 
nay amount due and on Ws failure to do m 
"' o^gee ahall enioy usufruct and ^hsll sW* 
<»»8t1ed to interest m sd^rion Mort- 

•Me. held not saved hy S. 10 (2> t’O- •o.hrf 

10 rty rn. Madras A^cnlturists 
Art ta not eeuflned to mortgages which are 
£*»t mortgagee within the terms of 8. o9fa/, 
"•F. Art. TU cteMO proridea a apeelal •TOP' 


— Ss. 10 (2) (u) and 19— Scaling doiro. 
Mortgage by Z and V in favour of J in renwal 

of earlier mortgage-Mortgagor 
to R — S undertaking to discharge mortage 
payment of Re. 2,600 out of porebase^ 
default by S in payment mortgagee 
on mortgage-suit resulting in wmpromise de^ 
—Application by B under 8. 19 for Kali^ doj^ 
HeW, that the decree was 

S. 10 (2) (ii) to 

L.W. 607=(1940) M.W.N. 1081=A. I. B. 1041 
Mad. 62=(1940 ) 3 M.L.J. 686. 

-g 10 (2)— Scaling down — Mortgage wwcu- 

ted for price payable to mortgage for Jyid pur- 
chased from him-Scalmg doi^ of deb- 

Where a mortgage is exacted for PfJ" 
able by the mortgagors for 

them from the mortgagees, the debt falls Mdw 
ithe category of 8 10 (2), Cl (2) C”^t, 

therefore, be sealed down A. J. B Ma^ 

420=(1940) 1 M.L.J. 387=61 M. L. W. 348- 
(1940) M.W.N. 289=193 Ind. Oas. 281. 

Ss 10 (2) (ii) and 19— Scaling down. 

the of the 

of redtoiption executes a pro-note to dis^rge tte 
mortgage debt, the pro-note most be 

"’'The 'nebimr 

n charge « ^<0 ;* bo bar to sealing 

and 'Y b. 1941 Mad. »=(W40) 

««=•«» “* 

—196 Ind. Cas. 276. 

« ™rt of th.^. tmoeerHo. .f 
.nicer ,„eeet of podax-lf” 

:;r7or ^ to^-t .0 th. 

fhnf the usufructuary mortgage aeeom- 
? IcM back em-ld not be regarded M a 
poBicd bv mortgage came within 0e 

10 (3) (0* A.I.B. 1940 Mad. 
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946=(1&40) 2 M.L.J. 760z=C2 L.W. 683=(1&40) 
M.W.K. 1144. 


5. Scope and operation. 


Sa. 10 (2) (iii) and 8, 9, 19 — Scope and ope- 
ration — Liability excluded by S. 10 (2) (iii) 
from purview of Ss. 8, 9 is present liability. 

The liability excluded by 8. 10 (2) (iii) from 
the purview of operations under 6«. 8 and 9 of 
the Act ie the present liability under which the 
debtor is at the time of his application under 
H, 19 indebted. If that liability is due to a 
company and carries interest at not more than 9 
per cent., it is clearly excluded from the opera- 
tion of Ss. 8 and 9 and, therefore, these sections 
cannot be called in aid to substitute for this 
liability an earlier liability which bore a higher 
rate of interest and for which the present liability 
is the renewal. A.I.R. 1942 Mad. 105=54 L. 
W. 353=(1941) 2 M.L.J. 509=(1941) M. W. 
N. 887=201 Ind. Cas. 410. 

S. 10 (2) (li)_Scope of. 

8. 10 (2) (it) Madras Agriculturists Relief Act! 
protects any liability of the category of liabilities 
in respect of which a charge is provided under 
8. 65 (tv), (b), T. P. Act- The intention of 
the teguilature was to specify those classes of lia- 
bilities in respoct of which the scaling down pro- 
visions of the Act were not to operate and that 
the exclusion of liabilities of these categories was 
not to depend on the actual sulwiatence of the 
charge but on the question whether in the beginn- 
ing the liablility was one belonging to that cate- 
gory in respect of which the T. P. Act provided 
a charge. The essential category into which the 
liability falls is not affected by the assignment of 
this liability to a third party. A.I.R. 1941 Mad. 
118=1. L.R. (1941) Mad. 132=(1940) 2 M.L.J. 
83R=(1940) M. W. N. 1184=62 L.W. 772=195 
Ind . Cas . 659 . 

S. 11 — Applicability and scope — S. 11 does 

not cover costs of execution. 

The provisions of 8. 11, like those of 8. 19 
of the Act relate to costs ns decreed and do not 
cover costs of execution. A.I.R. 1941 Mad. 62 
= (1940) 2 M.L.J. 685=62 L.W. 807=(1940) M 
W.N. 1081. 


— — Ss. 11 and 19— Applicability and scope — 
Compromise providing that certain gross sum 
should be payable in full satisfaction of suit claim 
and costs without allocating any part of that sum 
specifically to costs of suit. 

Reading Ss. 11 and 19 together, if it is clear 
that they are applicable only to cases where any 
specific sum is decreed as costs by the Court. Hence 
where parties enter into a compromise agreeing that 
a certain gross sum should be payable in full satis- 
faction of the suit claim and costs wiAout allocat- 
ing any part of that sum specifically to the costs of 
the suit, the provisions of fls. 11 and 19 cannot be 
invoked by the creditor. The Conrt has no power In 
such a ease to reopen the compromise, tax the costs 
that would have been awarded if the suit had suc- 
ceeded after contest and direct its payment, when 
the Judement-debtor applies for scaling down the 
decree-debt nnder 8. 19 of the Act. 52 M.L.W. 
403=A.I.R. 1940 Mad. 92S=(1»40) 2 M.L.J. 
4r6=(1940) M.W.N. 945. 


Ss. 11 and 19— Interest on costs, if wtcluled 

from scaling down operation. 

There is nothing in the Act which excludes from 
the scaling down operation interest on costs. There- 
is nothing in 8. 19 which is inconsistent with the 
view that the appropriation therein provided for 
was intended to be only in respect of the principal 
sum for costs or that this provision had any other 
object than to give effect to the provisions of 8. 
11. Wlien tlieie is a decree for costs which forms 
p:trt of a decree being scaled down under 8. 19, 
the provisions of the decree relating to interest on 
costs should be amended by the process laid down in 
Ss. 8 and 9. A.I.R. 1941 Mad. 52=(1940) 2 M. 

L. J. 707=52 M.L.W. 638=(1940) M.W.N. 1128 
=194 Ind. Cas. 36. 

S. 12 — Excess amount paid as interest — 

Recovery . 

The excess amount paid towards interest as scaled 
down cannot be recovered by the powers of 8s. 7 
."-nd 12 of the Act. A.I.R. 1942 Mad. 055=1942 

M. W.N. 541=55 M.L.W. 527=(1942) 2 M.L.J. 
275=203 Ind. Cas. 696. 

■ 5. 12 — Section 8. Mad. Agri. Reli**f Act, 
read as a whole shows that the date mentioned in B. 

8 (1) is the date up to which all debts falling un- 
der 8. 8 have to bo scaled down and consequently, 
the sums which remain payable in respect of debt 
scaled down under 8. 8 carry interest from Ist Ooto- 
hor. 1937, at the rate mentioned in 8. 12. (1940) 

2 M.L.J. 870=62 M.L.W. 788=(1940) M.W.N. 
1222=A.I.R. 1941 Mad. 288. 

S. 12 — Plaintiff is entitled to interest cnly 

from date of decree. 

According to 8. 12, a creditor Is entitled to in- 
terest on any sum remaining ontstanding after the 
debt has been scaled down from the date up to which 
it had been scaled down. In other words, the plain- 
tiff is entitled to interest only from the date of the 
decree. A.I.R. 1940 Mad. 807=(1940) 2 M.L. 

J. 185=(1940) M.W.N. 753=52 M.L.W. 245. 

S . 13, PrOvisc^Applicability — Governniont 
order of 7th July, 1947 altering 654 per cent, rate 
of interest and fixing 5Va per cent, per annum 
published in Fort St. George Gazette on 29th , 
July, 1947— When operative — New rate of inte- 
rest — Date from which applicable — Open pay- 
ments — Appropriation . 

L executed on the 9th of November, 1968, in 
favour of S n promissory note for Rs. 240 agree- 
ing to pay interest at the rate of 12 per cent, per 
annum. There were two payments mads to one 
of Rs. 100 On 4th November, 1941, and the other 
of Rs. 150 on 22nd July, 1943. 5 transferred the 
promiseory note on 2End July, 1945, to M who fi-led 
a suit on the promissory note on 11th March, 1946, 
calculating interest at the contract rate and giving 
credit to the two payments. After adjusting the 
payments 3f claimed Re. 160 as due to him. The 
lower Court dismissed the suit on the ground that 
the two payments were open payments and that they 
should be adjusted towards the principal and noth- 
ing was due: On revision: 

Ifeld, the case must be dealt with in accordance 
with the provisions of 8. 18 of Madras Act 4 of 
1938. If will be entitled to 0 1(4 per cent, per annua 
simple interest up to the eomjng into operation of 
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the notifloation of July, 1947, aud per ceut* there, 
after. The notificatiou has no retrospective effect so 
as to apply from the date of the promissory note. The 
notification operates as from the date of its appear- 
ance in the Gazette (29 — 7 — 1947) and not the date 
on which the Government made the order (7 — 7— -’47). 
It is sufficiently clear from the wording as well as the 
Object of 8. 13 that the legislature clearly intend- 
ed to protect an agriculturist notwithstanding hjs own 
consent and it could not have intended to make his 
right to the benefit contemplated by the Act liable 
either to be defeated or materially curtailed by .an 
act of the creditor to which the debtor is no consent, 
ing party. The creditor cannot therefore claim to 
appropriate the payments towards interest due and 
♦bo balance for principal on the date of the plaint. 
61 L.W. 792=1948 M.W.N. 765=A.I.B. 1949 Mad 
497=(194S) 2 M.L.J. 500. 

- — ^s. 13, 8 and 9 — Debt renewed after Act 

Scaling down— Procedure . 

A debt incurred after the commencement of the Act 
^nnot be scaled down except in accordance with 8. 

® defendant may 

plead that the document executed after the commence 
meat of the Act was a mero voucher acknowledging 
a debt incurred prior to the commencement of the 
Act to which 8. 8 or S. 9 would apply. If bo much 

du? “““ 

OQO under the prior document on applying Ss 8 anri o 

Tay w ,h ““iaoralion ; thai is ?o 

Zn^nLZTtV: aVZ 

,-o AVt'xrrjy 

"e? „-s: 

fit which would not be avaU.able to him in the ah 
it “ AT'®' evidence to suppon 

U h i KkJ 748= 0 945) 2 

565=A.T.Il, 1946 Mad. 111. 

' S . 13 — Ultra vires . 

Row A ?’ ^ Agriculturists 

Saot nM^ ’“t " ^ 32, 79 and 80 of the 

j^gotioble Instruments Act and are, to that ex- 

258=58 L.W. 199 
-A.I.B. 1945 Mad. 203 (P.B.). 

war£ Int^est, payment made to- 

waras — Scaling down of interest. 

contemplate scaling down of interest 
appropriated as such. It is well 
ostoWished that a payment made under n mistake of 

aS ordinarily be recovered through Courts 

not U *.1. P87“«nt towards interest can- 

Z wiSSi ^ tho debtor and repaid towards 

*®®=a.i.b. 1045 Mad. 12=1944 M-W-N, 


S, 13 — Applicability. 

All debts incurred atier the commencement of the 
Act wlietlior they bo in discharge of prior debL or 
^t, will fa, II only under S. 13 of the Act. 1941 M. 
W.N. 800=A.I.B. 1941 M.id. 799 (2)=I L E 
0942) Mad. 57=(1940 2 M.L.J. 307=64 M. L 
W. 229=197 Ind. Cas. 790. 

— S. 13— Claim for interest— Scaling down. 

Claim for interest on debt falling under 8a. 8 9 
pr 13— Court must scale down claim in tho manner 
mentioned in section, wlicther the debt on which in- 
^reat IS claimed is the subjet-matter of proceeding 
or not. 62 M.L.W. 830= 0940 ) 2 M.L.J. 874^ 
A.I.B. 1941 Mad. 193=1940 M.W.N. 1249. 

famil^ Applicability to Marumakathayam 

member of a 3farnmaJc<itfui- 
3W»» family hunsolf constitutes a tavaehi entitled to 
^im partition, his share is attachable; and such a 

? j i! . “ * family property is agricultural land 

otherwise disqualified, such a person 
0 d be entitled to claim to be an agriculturist for 
the purposes of Act 4 of 1938. With referenL to 

individuals each constituting a sub- 
ihll l ® of ^hicb is still living, 

s w.r 

« zs.j.rs ;:.;s r'ir'? 

coasid„a,i„n Z'Z liCZZZ’.CZT 
capita. Tho phraso “Hindu family” in 8 ^ n\ 

Whth °s wZ/\ Aiily 

impracticable so to apply it AIT? lo^o 

family'comraftaa debt “gaily^talC^T f * 
=52 M L w 2« ■’■ M.W.K. ?«• 


'^Applicability. 

*^**** Imports the ex. 

*be suit Mn«!L to ffo be- 

"> the basis of ** btonght 

to It, 8 18 Tfi® i contracts 


‘■n.ambcA" M ^“P*-Word 

of indivfdui ^ 

«« individual or"g^®oup 

«hnre at partition^rthe famlll ^ ^ 

nothings forei^ to the teaer There is 

a group of ffidividuals M a regarding 

nition in 8. 3 (f) expressly ^Trovides SS 

means an individual and ®® Iv . ® Person 

faa.«y 

ing of the Act and myiL ^ ®®? withm the mean- 
bey" for tho pnrpo.o 
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S. 14 — Object of S. 14 — Interpretation and 
scope— If deals with personal liability or separate 
property of member of family. 

S. 14 is iDteuded to deal with the difficulty of 
apportioning a liability which was partly scaled down 
and partly mtiict to the properties of the family 
whether undinded or divided. There is no apparent 
reason why any special process should be applied so 
far as the separate properties of members are con. 
cerned. ^e natural process is that in respect of 
his separate properties, the individual member should 
rJnim relief according to his status and without re- 
ference to the extent of hjs share in the family pro- 
perties. The apportionment of joint liability be- 
tween agriculturists and non-agriculturists is really 

arising with reference to the personal 
liability of actual executants. S. 14 is concerned 
only With the liability of family property and the 
phrase member or members and his or their share** 
in that section must bo interpreted as member or 
members in respect of his or their share.’* This 
interpretation involves the least deviation from the 
Langunge and the apparent scope of the section. 
Therefore, the operation of 8. 14 will not affect the 
personal liability of the separate property of the 
members of an agricnlturnl famUy and hence Ha ope- 
ration will not effect the personal liability of the 
members who have actually executed the promissory 
note sought to be scaled down. A.I.B. 1642 Mad. 
456=1942 M.W.N. ^74=(1M1) 1 M.L.J. 418= 
202 Ind. Caa. 638. 


S. 14 — Interpretation and scope — ‘Debt’ and 

‘family debt*, meaning of — Debt under decree, 
Held not ‘family debt’— A, held not entitled to 
relief . 

Under S. 3 (iti) in deciding whether a debt is one 
due from an agriculturist, regard must be had to the 
etate of affairs existing nt least on Ist October, 1937, 
^neo the definition of agriculturist cannot properly 
be opplied to tho status of any one as it exist^ at 
an earlier period. The term 'debt* in 8. 14 must 
be restricted to debts due from an agriculturist and 
the term “f.nmily debt** therefore, neoessorilv means 
a debt due from a family which was an agricnlturist 
at the conunencement of the Act or at least on Ist 
October, 1937. It is not the intention of 8. 14 to 
confer upon a non-agrieiiltnrist the power to get r^d 
of bis b’nbilities in e ease In wbieh those Jinbilities 
do not neceRsartly form part of a major linbilitv to 
which the Act necess^rilr applies. A and bis bro- 
ther H, who were members of a .joint family exeent- 
ed a PTotnissorv not in 1933 in discharge of a family 
liability. In Noyember, 1934, there was a pertition 
and the debt was allotted to ^4. In 1936, the ere- 
ditoT got a decree against both A and B. The de- 
cree was based on the joint liability of the brothers 
under the promissory note and did not proceed on anv 
■faniijy li'ibility. S, the agrlcutluriet brother, had 
taVen action to get bis liability under this debt 
scaled down. But A ftbe non-agriculturist brotherl 
tried to stop exeention against himself on the gronnd 
that by re^'sen of 8. 14 of the Act, this was a fam«ly 
debt, the decree for which could only be execn*ed 
against him to the extent of bis proportionate share 
in the debt: 

TTeJd. that in ordinary eases, when an ngrieuTtuHst 
•and non-agrienltuHst were jointly liable for a debt, 
the Act did not provide that the non-agriculturist 
shall be liable only for half the debt and that the 
'agriculturist shall get the other half scaled down. 


The liabMity which formed the subject of the decree 
was not a family debt and A was, therefore, enti- 
tled to no relief. A.I.B. 1942 Mad. 376=1942 M. 
W.N. 186=55 M.L.W. 140=(1942) 1 M.L.J 596 
=205 Ind. Cas. 377. 

““S. 14 — Intorpretation and scope — S. 14 can- 
not be interpreted so as to mean that when tncrc 
is one or more non-agriculturist members, family 
property has to be split up into individual shares 
There is no reason to suppose that because one or 
more members of a family are non-agriculturists, the 
family prooerty h.as to be split up into individual 
shares and that each individual share is liable only 
for us own share of the family debt. Thw is not 
what 8. 14 means. A.I.B. 1940 Mad. 797=(1940) 

2 M.L.J. 187=(1940) M.W.N. 764=52 M.L.W. 
249 • 


14 (6) — Liability — Extent. 

The liability of an agriculturist’s dependent extend? 
pnly to his proportionate share in the decree scaled 
down at his instance. 62 M.L.W. 479 (1)=C1940) 
2 M.L.J. 1054. 

— S- 14 — Share in family property— Mode of ap- 
plication of S. 14 — Procedure. 

When there are in one family agricnlturist mem- 
bers and non-agrjculturist members, the proper pro- 
cedure, haying regard to 8. 14 is not to sell each 
member’s share separately for his indiyidua! propew- 
Ifionate liability of the debt, but to take together the 
agriculturist members and sell their coUective share 
of the family property for their proportionate lia- 
bility as scoled down and to tahe together the non- 
agriculturist members of the family and sell together 
their coUeetiye share of the family property for the 
proportionate share of the family debt as not sealed 
down. This procedure is simple. There is no equity 
in restricting the liability of each indiyidoal member 
to his individual proportionate share of the debt; 
while the use of the ejngnlar word "share** Instead 
of the plural "shares** in ols. (a) and (h) of the 
section sufficiently indicates an intention that the 
collective share of each category of members should 
be jointly liable for what is after all a joint family 
debt. THe procedure in applying 8. 14 to a 
Hindu ifanmahathayam family would be to find 
out first which members (including in this term any 
sub-foeosht entitled to claim partition) are agri- 
cn^trists and which are non-agricnlurista ; asecer- 
tain how many shares belong to the agriculturist 
members and how many to the non-agriculturist 
members and after scaling down the debt, bold the 
agriculturist section of members collectively liable 
for the proportionate share of the debt as scaled 
down aud the non-agriculturist section of members 
collectively liaKlle for the proportionate share of 
the debt as not scaled down. The creditor Would 
thus be required to divide hfs execution proceedings 
into two parts, one relating to the scaled dewn 
decree and the other relating to the unsealed down 
decree and so far as famBv properties ore eon- 
remed. each of these parts of the decree would be 
executable against a romnosite fraction of the 
family property. A.T.R 1942 Mad. 456=(1942') 

I M.L.J. 418=1942 M.W.N. 274=202 Ind. Caa. 
638. 

■■■ — Ss. 14. 8, 9— Scaling down — Mode 
note renewal of earlier note of 1927 for Hs. 2.100 
— Note of 1927 r e n e wa l of otlr^ four notes one of 
them bong of 1917 for Rs. 700 which itself was 
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renewal of note of 1906 for Rs. 250 — Mode of 
scaling down suit note. 

The suit note could be traced back to an earlier 
note dated 2nd January, 1927, for a sum. of Rs. 
2,100 executed by a representative of the defendant 
to the plaintiff’s assignor. This note of 1927 was 
made up of four other -notes regarding which the 
materials were not very complete. But one of 
those notes was a note for Rs. 700 dated Ist Febru- 
ary, 1917, which itself could be traced back to a 
still earlier note of 6th August, 1906 for Bs. 250 
behveen the same parties so that Ra. 450 out of 
this Rs. 700 represented interest: 

Held, that except for the amount of Rs. 450 
representing the interest included in the principal of 
the note of 1917, the bailance of consideration for 
Rs. 2,100 for the note of 1927 must be deemed to 
be the original principal of the suit transaction. 
Therefore, the proper way of scaling down this debt 
was to treat as the original principal the amount of 
Rs. 2,100 less Rs. 450, that is Rs. 1,650, and award 
interest at 6 1|4 per cent, from Ist October, 1937, on 
that sum. A.I.B. 1942 Mad. 456=(1942) 1 M. 
L.J. 418=1942 M.W.N. 274=202 Ind. Cas. 538. 


. 15. 


Synopsis. 


1 . Appeal . 

2. Applicability. 

3 . Benefit under — Availability . 

4. Decree for rent. 

5. Interpretation. 

6. Plea for reduction of rent. 

7. Revision. 

8. Scaling down. 

9. Scope. 

10. Miscellaneous. 

1. Appeal. 

~ S . 15 — Decree for rent — Scaling down of— No 
appeal lies. 

Where the amount due under the decree is partly 
eatiaded by the statutory deposit and satisfaction of 
the old arrears and there remaina a decree for 'ioste, 
thje residuum of the decree cannot be regarded as 
an amended decree giving rise to a right of appeal. 
(Difference between an order under S. 19 and an 
prder nnder 8. 15 explained). A.I.B. 

32=1942 M.W.N. 469=55 M.L.W. 606=(1942) 
2 M.L.J. 237=205 Ind. Cas. 402. 

S. 15— Proceeding for amendment or discharge 

of rent decree — Appe^. 

A proceeding under S. 15, Madras Agriculturists 
)llef Act for the amendment or discharge 
decree for rent is not a proceeding in execution but 
a speol'il preceding under a special statute, and 
in the absence of any provision, for a right 
peal no appeal lies.. A.I.B. 1942 Mad. 413=0942) 
M.W.N, 201=55 M.l/.W. 161=(1942) 1 M.L.J. 
866=202 Ind. Cas. 426. 

2. Applicability. 

* S. 15 (2)— Applicability. 

8. 15 (2) does not apply to cases la wbieb ^ 
landlord had ampde time W reallsa tha arrears aftw 
the Legislative stay under ICadraa Act 16 ox 

10— P» Y. D»— 82 


1036, ami tlic prcic-'ling aincmling Acts with re- 
ference to tlie Madras Estates Land Act had ceasod 
to operate and before the Madras Act IV of 1938 
came )>*lo force. 57 M.L.W. 253={1944) 1 M. 
L.J. 335=1914 M.W.N. 386=A.I.R. 1944 Mad. 
375=220 Iiid. Cas. 410. 

S. 15— Applicability— Person intermediary up- 

to 1932 but not so in March, 1938— Rent payable 
to stjch person is not rent payable to intermediary 
— Court cannot discharge arrears of rent. 

Where a person to whoni the arre.ars of rent were 
payable was an intermediary up to 1932 but was 
not an intermediary in March 1938, when Act IV 
of 1938 came into force, the arrears of rent payable 
to such person cannot be deemed to be rent payable 
to an intermediary on the crucial date. The Court 
has therefore, no jurisdiction to declare those arrears 
of rent discharged. 1943 Mad. 690=56 M. 

L. W. 517=1943 M.W.N. 498=(1943) 2 M.L.J. 

313=210 Ind. Cas. 207. 

Ss. 15. 20, 19— Applicability — Rent-decree— 

Application for relief under S. 15 — Time limit un- 
der S. 20 does not apply- .... . 

The time limit prescribed in S. 20 which in terms 
applies only to applications for relief under 8. 19 
does not apply to applications for rcbef under S. 15 
in respect of decrees for rent. A.I.B. 1943 Mad. 
.321=(1943) 1 M.L.J. 45=1943 M.W.N. 43 (1) 
=56 M.L.W. 137 (1)=212 Ind. Cas. 214. 

S. 15— AppIicabUity— Decree in suit by jenmi 

for redemption of kanom passed in 1937 before 
Act and modified by High Court after Act by re- 
ducing amount decreed to defendants under S. 

6 (2), Malabar Compensation for Tenants' Im- 
provement Act after allowing full set-off to a plain- 
tiff for arrears of rent— S. 15, not being retros- 
pective, held did not apply. ^ . 

In a suit by a jenmi for the redemption of a 
Jeanom a decree was passed in Jnly, 1937, before 
the Madras Agriculturists Belief Act came into force 
.and was only modified by the High Court after toe 
Act came into force by reducing the amount that 
was decreed in favour of the defendants under 8. 

6 (2), Malabar Compenstion for Tenants' Improve- 
ments Act, after the fnll set-off allowable to the 
plaintiff jn respect of a decree for arrears of rent 
which at the date of the suit had become time-barred 
h.-id been taken into consideration: 

Held, that S. 15, Madras Agriculturists ReUef Ac« 
not being retrospective in character could have “O *1^ 
pJicatioD. Moreover the only decree that 8. 6 (8), 

M. alabar Compensation for Tenants’ Improvements 
Act, contemplated was one for improvements after 
the arrears of rent, etc., had been set-off. Hmce 
the. arrears of rent embodied in the decree for wbich 
a set-off onght to have been allowed by the trial 
Court would be wiped off in any case and could not 
ho held to have been decreed. Nor could those 
arrears of rent be regarded as doe or payable after 
the Act came into force. A.I.B. 1942 Mad. 307= 
65 M.L.W. 18 (8)=(1942) 1 M.L.J. 166=1. L-B. 
(1942) Mad. 650=^06 lod. Gas. 122. 

S. IS— Applicability— Conditions —Applicabi- 
lity where tenancy was not in eadstence in FasH 
1347 

A tenancy in Foali 1847 Is a condition precedent 
ito relief under 8. 15, Madras Agricnlturises Belief 
Act. That section does not, therefore, apply when 
a tenancy has censed to exist before the eommence« 
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mont of Fasli 1347. 53 M.L.W. 287=A.I.R. 1941 

Mnd. 366=1941 M.W.N. 243 = (1941) 1 M.L.J. 
333=1. L.B. (1941) Mad. 433=195 Ind. Cas. 3il 
(P.B.). 

S. 15 — Applicability — Agraharam in Kalahasti 

Zamindari — Zamindar, if ‘land holder’ — Proprieior 
of agraharam also recorded as land-holder by vir- 
tue of Amending Act (18 of 1936) — Zamindar’s 
position as land-holder of Agraharam, if affected 
— Jodi payable by proprietor of agraharam of za- 
mindar. 

In the case of an agraharam in Ealabasti Zainiu- 
dnri continuing aa before the permanent settlement 
to bo held on an under-tenure under the zamindar, the 
zamindar must be regarded as the owner, and, there- 
fore, the “laud-holder” of the Tillage. The fact 
tli.'it by virtue of the Amending Act 18 of 1936, 
rtie ])roprietor of tbe agraharam has also to be 
regarded as a “land-holder” does not affect the 
position of the zamindar as a ]and.hoIder in respect 
nf that village. Th© definition of % land-holder 
eleanly contemplates a plurality of land-holders. The 
relation between tlie zamindar and the proprietor of 
agraharam is thus one of owner and an under tenure- 
holder and there is nothing incongruous in holding 
that both of them are “land.holders,” as defined in 
the Madras Estates Land Act. The jodi payable by 
the proprietor of the agraharam to the zamindar be- 
ing thus payable to a land-bolder of an cstnte comes 
within the purvjcw of R. 15, Madras Agriculturists 
■Relief Act. A.I.E. 1942 Mad. 56=(1941) 2 M.L. 
J. 159=3941 M.W.N. 904=54 M.L.W. 120=200 
Tnd. Cas, 881. 

, S. 15 — Applicability — S. 15, if can be invoked 
in favour of tenant whose rent is payable to 
an assignee of rent from Malabar Jenmi. 

S. 15 of the Madras Act 4 of 1938 cannot be 
invoked in favour of a tenant whose rent is parable 
to an assignee of rent from a Malabar Jenmi. ’ The 
terras **jenmi** and ** Intermediary^’ used in S. 3 
and in the succeeding Ss. 16 and 17 are not ejrtended 
by any words in the Act so as to include an assignee 
of the right to collect rents, and the definitions in 
the Majlabar Tenancy Act do not cover such an as- 
signee. A.I.R. 1941 Mad. 201=52 M.L.W 849= 
(1940) 2 M.L.J. 935=(1941) M.W.N. 33=193 
Tnd. Cas. 406. 

'S. 15— Applicability . 

Suit by jdnmi for redemption of kanom right 
ag.ainst iarwad — Tarwad not agriculturist as paying 
more than Rs. 500 land revenue — Tarwad partition, 
ed and Tcanom right in suit assigned to tavazhi — 
Tavazhi paying land revenue below Es. 500: 

Beld, tavazhi was agriculturist and can apply 
under S. 16. Application of 8. 15 to such a case 
does not amount to repeal of Malabar Tenanev 
Act. R. 24. 52 M.L.W. 676=(1940) 2 M.L.J. 

788=A.I.R. 1941 Mad. 196. 

S. 15 — Applicability. 

The surplus reserved to paid to tbe mortgagor 
under a possessory mortgage after appropriating 
part of he usufruct in lieu of interest due on the 
mortgage money, is not ‘rent’ ia the proper sense 
of the term and does not come within the mischief 
of S. 15, Madras Agricuilturists Relief Act. (1940) 

2 M.L.J, 768=A.I.E. 1940 Mad. 939=52 M.L. 
■W. et4=(1940) M.W.N. 1138. 


S. 15 and R. 6 (1) — Suit by major iaamdar 

against minor inamdar for recovery of water charge 
— Applicability . 

The relationship between the major and minoi 
inamdors cannot be held to be that of a landlord 
and tenant even if the grants were made to both 
the inamdars by the same personage or authority. 
Tlu- minor inamdar is not under a liability to pay 
any rent to a major inamdar; hence S. 15 or R. i* 
(1 I Mould have uo application to th© suit. A.l 
R. 1941.' Mad. 422=51 M.L.W. 322=(1940) 1 
M.L .r. 369=(1940) M.W.N. 300. 

3. Benefit under — Availability. 

S. 15 — Benefit under— Availability — Decree 

for ejectment — Arrears of rent allowed to be set- 
off against amount of compensation for improve- 
ment— Until payment is actually made by landlord, 
tenant is entitled to claim relief under S. 15 as if 
rent has not been paid. 

The mere txistence of a decree granting the right 
to the landlord in Malabar to set-off the arrears 
of rent against the compensation payable is not 
equiv.'ilent to the payment of those arrears. The 
payment of rent cannot be effected until payment 
has actually been made by the landlord of the com- 
pciisaitiott for improvements less the sum due to him 
for arrears of rent. Therefore, an effective exe- 
cution application and the recitals of that appli- 
cation cannot affect the situation. The tenant will 
1)0 entitled to claim relief under 8. 15, Agricul- 
turist Relief Act as if the rent had not been paid. 
A.I.R. 1943 Mad. 314=(1943) 1 M.L.J. 164= 
56 M.L.W. 66=1943 M.W.N. 117=209 Ind. Cas. 
378. 

S. 15— Benefit under— AvailabiKty— Perpetual 

lease by jenmi — Usufructuary mortgage of jenmi s 
right— Tenant attorning to mortgagee— Mortgagee 
is intermediary within S. 15— Tenant is entitled 
to benefits of S. 15. 

The Mords “has transferred possession to others” 
in S. 3 (j), Malabar Tenant Act, must be read so 
as to include the person who stands in the shoes of 
the original transferee and to whom the tenant has 
attorned. There is nothing in the definition in 8. 3 
(. 1 ), to warrant the conclusion that a payment of 
rent by the intermediary is a necessary cpalifi- 
cation . No doubt the definition of tenant in ^ the 
Malabar Tenancy Act inclndes an intermediary 
but from this fact it cannot be inferred that e® 
iuterm^iary must necessarily be a person who 
himself pays the rent. 

Not only in the case of tenninable tenancy bub 
even in the case of a perpetual lease created by tie 
jenmi, the usufructuary mortgage of the jenmi s 
right creates in the mortgagee an interest which en- 
titles him to possession and by reason of the 
ment of the tenant to him, he jnust be deemed iro 
have transferred such possession to the tenant, 
usufructuary mortgagee to whom the has 

attorned is, therefore, an intermediary within 
3 ( 7 ). Malabar Tenancy Act and 8. 15, Madras 
Agriculturists Relief Act and the tenant is entatletf 
to the benefits of S. 15 of Act 4 of 1938 ^th re- 
ference to the rent payable to the mortg^e. 
A.I.R. 1943 Mad. 116=(1942) 2 M.L.J. 73^ 
1942 M.W.N. 788=66 M.L.W. 882=T. L. B. 
(1943) Mad. 674=205 Ind. Cas. 487. 
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agriculturist obtains from a tenant as assignment 
of land on which the rent was due on June 1, 1931, 
that is, after the Act c-fime into force, the tenant 
being his assignor on the date of the commence- 
ment of the Act, no rent can be said to be payable 
by an agriculturist in respect of that land on the 
date of the commencement of the Act. The mere 
1‘ait that the land was assigned after the Act .ame 
into force to an agriculturist cannot give the latter 
ilio liftiefil of S. 15. A.I.R. 1941 Mad. 432=53 M. 
L.W. 104=1(1041) 1 M.L.J. 177=1941 M.W.N. 
ISO (1). 

s 15— Benefit under— Availability — As^gn- 

merit by original tenant— Arrears before assign- 
ment can be said to be payable by assigne— Ad- 
vantage of S. 15, can be taken by assignee. ^ 

Though it is true that an assignee from ongmal 
tenant is not personally liable to pay rent for the 
period before the assignment to him, still, the land- 
lord can, in the final accounting between himself 
and tho assignee insist upon the assignee’s paying 
him the whoile of fho arrears as a set-off against 
whatever might bo payable to the assignee as com- 
pensation for this improvements. In the real sense 
the whole of the arrears is ‘payable’ by the assignee 
and the assignee can take full advantage of S. 15. 
52 M.L.W. 391=A.I.R. 1941 Mad. 44=(1940) 

2 M.T,.J. 451=(1940) M.W.N. 935. 

S. 15 — Benefit under— Availability— Alienee of 

whole of tenant’s interest in portion Of his holding 
can claim benefit of S. 15 if he is agriculturist. 

An alienee of the whole of the teuaot’s interest in 
•a portion of bis holding is a person who is liable 
to pay rent in respect of that portion and hence, 
is entitled to the benefits of 8. 15, provided he is 
an agriculturist. 52 M.L.W. 737=A.I.B. 1941 
Mad. 303=(1940) M.W.N. 1177=(1940) 2 M. L. 
J. 820. 

4. Decree for rent. 

• 

S . 15 — Decree for mesne profias is not decree 

for rent — Land su^equently becoming ‘‘estate” 

does not alter character of decree: 

A decree for . mesne profits passed by a Civil 
Court in a suit for ejectment is not a decree for 
rent within the meaning of S. 15, Madras Agricul- 
turists Relief Act, and the fact that at a date sub- 
sequent to the passing of the decree, the village in 
which the land is situate has become an “estate” 
under the amended Madras Estates Land Act will 
not alter the character of the decree already passed. 
A.I.R. 1943 Mad. 354=66 M.L.W. 178=(1943) 
1 M.L.J. 253=1943 M.W.N. 421=209 Ind. Cas. 
116. 

Ss. 15 and 19 — ^Procedure under S. 19 can be 

invoked under S. 15 to discharge decree for rent 
— Decree on pro-note executed for arrears of rent 
— If decree for rent . 

Section 19, no doubt, in terms applies o^y to 
decrees for the repayment of debts, but having re- 
gard to the provisions of S. 15 (1), a s imilar pro- 
cedure can certainly bo invoked under S. 15 for the 
discharge of a decree for rent. 

Per Wadsworth, J. (Patanjali Sastri, J con- 
tral. — A decree, on a promissory note eaecnfed for 
arrears of rent is, however, not a decree for rent 
;and consequently Sr 15 cannot be applied to dis- 
, charge that decree which being a decree for a debt 


falls under 8s. 9 and 19 of the Act. A. I. B. 
1941 Mad. 116=(1940) M.W.N. 1165=52 M. L. 
W. 735=(1940) 2 M.L.J. 825. 

S. 15 — Decree for rent. 

Decree passed for contractual rent, which alone 
could be claimed when the Court dealt with the 
matter — Amendment of 8. 3 (2) (d), Madras Es- 
tates Land Act by Act 18 of 1936 cannot change 
character of rent or relation of parties at 
time of previous adjudication — ^Decree can be scal- 
ed down only as decree for debt and not for rent. 
A.I.R. 1942 Mad. 746=1942 M.W.N. 472=55 M. 

L. W. 558=(1942) 2 M.L.J. 359=204 Ind. Caa. 
367. 

5. Interpretation. 

S. 15 (2) — Interpretation. 

“Proceedings if inrtituted would have stood so 
stayed ’’—Meaning of. 220 Ind. Cas. 410=1944 

M. W.N. 386=57 M.L.W. 253=A. I. R. 1944 
Mad. 375=(1944) 1 M.L.J. 335. 

6. Plea for reduction of rent. 

S. 15 (4) — Application under— ^Plea for reduc- 
tion of rent, when can be entertained. 

No doubt in an ordinary case it would not be 
open to th© Court under S. 15 (4) to entertain a 
plea which amounted in substance to an attempt to 
reduce the rent from that previously payable or even 
to entertain a plea which amonnt^ to an attempt 
to repudiate Jiability for rent on the ground that 
irrigation works had not been repaired. Such pleas 
would not be available to the tenant in an ordinary 
suit . for rent xmder the Madras Estates Land Act 
and, therefore, cannot be urged in an application 
under 8. 15 (4) of Act 4 of 1938. But to ije 
extent to which there are contentions open to the 
tenant affecting the amount of rent payable, the 
Court dealing with an application under 8. 15 (4), 
necessarijly has to go into those contentions in or- 
der to find out what is the amount of rent. Where 
the contract upon which the tenure is based itself 
provides for an abatement of rent in case there is 
any shortage in the extent in the possession of the 
tenant and for an abatement of rent in case there 
is any deficiency in the supply of water by the 
landholder to tlfi tenant’s holding, it cannot he 
contended that the Court which has to decide w^t 
is the amount of rent can shut out contention 
based on these clauses in the patia which contem- 
plates fiuctnations on certain grounds. A. I. B. 
1942 Mad. 649=55 M.L.W. 416=(1942) 2 M.L. 
J, 100=1942 M.W.N. 506=203 Ind. Cas. 249. 

/ 

S. 15— Plea for reduction of rent — Revision 

against order reducing rent under S. 15 — Conten- 
tion that deposit under S. 15 incl ud^ 
revenue payable by tenant under terms of agtee- 
ment raised and accepted— Tenant’s petition un- 
der S. 15 for reducing rent, held could not DC 
rejected. 

In revison filed by the Jermi against an ord» 
reducing rent under S. 15, the contention of tn 
Jenmi raised for th© first time in the coutm ^ 
arguments, that the deposit under 8. 15 molnaea 
arrears of revenue payable by the tenant under 
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the terms of Ms agreement was accepted. The 
jenmi farther contended that the tenant's petition 
for redneing rent under S. IS should be rejected as 
the deposit by the tenaut under 3. IS was not 
made as aforesaid : 

Held, that it was very undesirable in revision 
to give effect to the land-holder's contention wliich 
would result in the complete defeat of the tenant's 
application under S. 15, a result which would not 
have been achieved had the contention been taken 
nt the proper time. A.I.B. 1941 Mad. 303=62 
M.L.W. 737=(1940) M.W.N. 1177=(1940) 2 M. 
L.J. 820. 


1 7. Revision. 

■^—S. 15 (4)— Sub-Collector’s order under S. 15 
(4) — District Collector's order setting it aside — 
Revision. 

The order of the Sub-Collector under S. 15 (4), 
Madras Agriculturists Relief Act, and the order of 
the District Collector purporting to set aside are 
open to revision by the High Court under S. 115, 
Civil P.C. A.I.E. 1944 Mad. 139=66 M.L.W. 
683=0943) 2 M.L.J. 615=1943 M.W.N. 753= 
I.L.E. (1944) Mad. 595=217 Ind. Cas. 8. 


8 . Scaling down . 

•S. 15 — Scaling down — Landlord’s interest un- 
divided — Part of tenant’s interest assigned — As- 
signee, when can get rent scaled down— Division 
of land-holder’s interest corresponding with divi- 
sion of tenant’s interest— Tenant, if can get i<nt 
scaled down by payment only of rent due to per- 
sons entitled thereto of items assigned to him. 

When the landholder's interest remains undivid- 
ed and there is an assignment of part of the ten- 
ant’s interests, the assignee can get the rent scal- 
ed down only on paying the rent of the entire 
holding. Where, however, there has been a divi- 
^n of the land-holder 's interest corresponding 
with the division of the tenant’s interest, the 
gneshon whether the tenaut could get the rent 
B^led down on payment only of the rent due to 
person entiUed to the rent of those items as- 
Mgned to him must depend to a great extent on the 
If there has been an attornment by the 
J«mnt to the sub-divided land-holder, clearly the 
wnant would be entitjed to claim relief against the 

Pai3 his rent on the 

re?t ?! 

holding was still payable to the original 
j^lder who had to make over part of the rent 

onlT ^ cottld 

hSJu- payment of the full rent of the 

283^l< /mi;?* f2)=55 M.L.W. 

^83 (2)=(1942) 1 M.L.J. 573=202 Ind. Cas. 14. 


ft# ^—Scaling down — Suit for redemption 

w «*«>"»— Decree not drawn up according to S, 6, 

air??' Tenants' Improvements 
on* ?! 1800) — ^D^ee taking form of two decrees, 

SJmT rent and other in 

uf “ defendant for amonnt and value 

becoming final-The lesser 

atVMta *>T greater decree and hence the 

15 liable to be scaled dovni under 8. 

« ( 4 ). A.I.B. 1042 Mad. 890=55 M.L.W. 162= 


(1942) 1 M.L.J. 338=1942 M.W.N. 246=206 Ind. 
Cas. 150. 


9. Scope. 

•S. 15 (4) — Scope — Waram rent. 


It cannot be said tliat S. 15 (4) requires a d'.-- 
posit of the landlord’s share of the produce where 
waram rent is payable. The section contemplates 
only pajTnents of money into Court in all cases. 
56 M.L.W. G83=A.I.R. 1944 Mad. 139=(1943) 2 
M.L.J. 615=1943 M.W.N. 753=1. L.B. (1944) 
Mad. 595=217 Ind, Cas. 8. 

Ss. 15, 3 (4) — Scope of. 

The scope of the relief intended to be afforded by 
S. 15, Agriculturists Relief Act, must be determined 
with reference to the wider definition of ‘rent’ con- 
tained in S. 3 (4) and not to the definition in the 
Madras Estates Land Act. The operation of 3, 15 
is not confined to cases arising between landlord .nnd 
tenant under the Estates Land Act. A.I.B. 1942 
Mad. 56=(1941) 2 M.L.J. 159=54 M.L.W. 120 
=1941 M.W.N. 904=200 Ind. Cas. 881. 

S. 15 — Scope — S. 15, if deals with arrears of 

rent under Malabar Tenancy Act, (14 of 1930). 

S. 15, Madras Agriculturists Relief Act, deals with 
arrears of rent not only under the Madras Estates 
Land Act which prescribes a special machinery for 
execution, but ajso under the Malabar Tenancy Act 
with reference to which the ordinary procedure ap- 
plies and the ordinary Civil Courts have jurisdiction. 
A.I.B. 1941 Mad. 500=(1941) 1 M.L.J. 156=53 
M.L.W. 86=1941 M.W.N. 96=199 Ind. Cas. 591. 

Ss. 15, 23— Scope. 

S. 23 embraces all decrees and bonce applies also 
to sales in execution of decrees for rent under Madras 
Estates Land Act (I of 1908)— Sale in execution of 
rent decree — Until s-aje proceeds are paid to land- 
holder, mere sale does not wipe off arrears AIR 
1941 Mad. 500=(1941) 1 M.L.J. 156=53 M.L.W.’ 
86=1941 M.W.N. 96=199 Ind. Cas. 591. 

^TTu’ “Michavaram” in S. 3 ( 0 ), 

Malabar Tenancy Act-Deposit under S. 15. 

Consideruig the definition in 8. 3 (q), Malabar 
Tenancy Act, “miohnvoram" includes a payment 
of (rovernment revenue agreed by the Tcanomdar in 
the kanom deed to be made on behalf of the jenmi 
and hence the deposit under S. 15 must be a deposit 
of arrears of rent for the specified faslxe inclndine 
any arrears of Government revenue payable by the 
kanomdar under the terms of his agreement in res- 
pect of those faslis. A.I.B.’ 1941 Mad. 303=62 M 
L.W. 737=(1940) M.W.N. 1177=(1940) 2 M.' 

Xi. J • 820 , 

self-con- 
tained— Whole of S. 15 is controlled by proviso 
to S. IS (1). 

Sob-Cl. (3) of S. 16 is not a self-contained enact* 
ment and cannot be read by itself. Snb-S'. (8) of 
8. 15, is necessarily part of the main 8. 
16, and as the proviso to snb-S. (1) of 
8. 15, quite clearly states that “no ten- 
ant shajll have the benefit of this section" 
which must include sub-S. (3) “nniess he has paid 
in respect of his holding, the rent due for li'asli 1347 
on or before 80th September, 1988," that condition 
cannot be said to be fulfilled if the rent has been 
paid on 3rd December, 1038. A.I.B. 1640 Mad. 
236=50 M.L.W. 800 (2)i=(1689) 2 M.L.J. 791= 
(1939) M.W.N. 1208. 
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10 . Miscellancoas . 

S, 15— Miscellaneous — Deposit not including 

rent payable under Estates Land Act is not valid. 

Where a made under S. 15, Agriculturists 

Relief Aot does not include interest payable under 

S. 61, Estates Laud Act. the deposit can be a valid 
deposit ivithin S. 15. A.I.R. 1943 Mad. 354= 
nf)43) 1 M.L.J. 253=50 M.L.W. 178=1943 M. 
W.NL 421=209 Ind. Cas. 116. 

S. 15 — Miscellaneous — Deposit made subse- 
quent to September 30, 1939 — When can be treated 
as made before that date. 

A deposit under S. 15, Madras Agriculturists Re- 
lief Art made after 30tli September, 1939, may be 
ireafed as having been m.ade before that date, if it 
is proved that the applicant was prevented from 
inahing the deposit on .30th September, by some de- 
fault on the part of the treasury oflScer or the bank 
or by some delay on the part of the Court in issuing 
tho dialan bo as to prevent the applicant from mak- 
ing the deposit in ti*ne. A.I.R. 1942 Mad. 534 
=55 M.L.W. 283 (2) = C1942) 1 M.L.J. 573=202 
Tnd. Cas. 14. 

S. 15 — Miscellaneous. 

Pro-note for arrears of rent — Character of liability 
changes and it ceases to be rent — Suit on pro-note — 
Defence that amount is not due as it represented 
rent which mu.st be deemed to be discharged under 
S. 15 is not open. ri941) 1 M.L.J. 633=1941 M. 
W.X. 4.54=53 l^r.L.W. 672=A.I.R. 1941 Mad. 
638. 

S. 15 (4) — Miscellaneous — Object of — Amount 

of rent already determined by decree of civil Court 
— Subsequent application under S. 15 (4) in Re- 
venue Court, if maintainable. 

Wlieji there is a decree of a Civil Court determin- 
ing the amount of renf payable for the relevant pe- 
riod, there is no room for any application to the 
Revenue Court under S. 15 (4), Madras Agriculturists 
Relief A\ct. The ob.ject of S. 15 (4) is clearly to 
on 'hie a tenant whose liability for rent has not yet 
come into Court to ascertain what is the extent of 
that liability as scaled down and pay it into the 
Revenue Court in order to prevent an unnecessary 
suit. A.I.R. 1942 Mad. 78=54 M.L.W. 464= 
(1941) 2 M.L.J. 655=1941 M.W.N. 997=201 Ind. 
Cas. 195. 

Ss. 16, 15 — S. 16 saves land-holder’s right to 

recover any sum paid by him which tenant should 
have paid and does not make aforesaid sum part 
of deposit under S. 15. 

S. 16 saves the land-holder’s right to recover from 
his tenant anything which the landholder has paid 
which should have been paid by the tenant. But it 
does no^ make these sums part of the deposit con- 
templated in S. 15. S. 16 safeguards the land- 
holder’s right to recover these sums in addition to 
that which is recoverable under S. 15. It does 
not provide a machinery for the recovery but leaves' 
the landholder to his ordinary right of suit. A. I. 
R. 1941 Mad. .303=52 M.L.W. 737=(1940) M.W. 
N. 1177=(1940) 2 M.L.J. 820. 

— ; — Ss. 17, 19 — Object and scope of S, 17 — If ap- 
plies to all suits against defaititing tenants whe- 
ther agriculturists or not. 

The object of S. 17, Madras Agriculturists Bdief 
Act is clearly to save the landholders from the neeee- 


ACT (1938), S. 15 — IQ. miscellaneous. 2604 

sity of filing large number of suits which would he 
met by payments under S. 15 and a claim for the 
caiicell.ation of the earlier arrears. The plain words 
of the section include suits against all defaulting 
tenants, agriculturists or non-agriculturists, and the 
section read in its plain terms does not run contrary 
to the general object of the Act. It covers any suit 
in respect of arrears of rent accrued for FasU 1346 
or any prior FasU and is not restricted to such a 
suit filed against an agriculturist. Hence, 8. 1 ? 
s-ave.s limitation in respect of the suit for arrears 
of rent for Fasli 1.344 due from a non-agriculturist 
A.T R. 1942 Mad. 79=54 M.L.W. 433=1941 m’ 

W. N^. 913=(1941) 2 M.L.J. 604=201 Ind. Cas.” 
164. 

S. 18— Decree on promissory note obtained 

in year 1935 — Amount recovered by execution— Ap- 
peal — Decree set .aside and restitution amount got 
back in October, 1936 — Appeal to High Court — ^De- 
cree of trial Court restored in let August, 1938, re- 
serving the judgment-debtor’s right for relief nndei* 
Madras Agriculturists Relief Act: 

SeJH, that the decree should be scaled down an 
the footing that no payment was made before the 
Aot came into force: 

HeW, also that the decree-holder could not ap' 
propriate amount recovered in year 1936 under rigln 
of restitution. (1943) 2 M.L.J. 166=1943 M.W. 

X. .542=56 M.L.W. 578=A.I.R. 1943 Mad. 671 
=213 Ind. Cas. 253. 

S. 18— Suit filed before October 1, 1937 — 

Costs. 

Wlien a suit is filed before let October, 1937, 
posts should legitimately be aljowed on the basis 
of the decree which would have been passed had it 
not been for the intervention of Act TV of 1938. 
Tho costs cannot be calculated on the amount as 
scaled down under the Act. A.I.B. 1943 Mad. 
5=55 M.L.W. 706=(1942) 2 M.L.J. 692=1942 
M.W.N. 719=204 Ind. Cas. 629. 

g 19^ 

See also SS. 7, 8 AND 9. 

Synopas. 

1 . Appeal . 

2. Applcability and scope. 

3. Debt. _ 

4. Forum. 

5. Payment and appropriation. 

6. Persons entitled. 

7. Power and duty of Court. 

8. Procedure. 

9. Scal’ng down. 

1. Appeal. 

S. 19 — Order dismissing application made in 

suit on ground that judgment-debtor is not an 
agriculturist — Appeal — C. P. Code, Ss. 2 (2) and 
96. 

An order dismissing an api^ication made in a suit 
under S. 19 of the Madras Agricnlturista’ 

Act ou the ground that the judgment-debtor is not 
.on agriculturist, is a decree within the meaning of 
S. 2 (8), C. P. Code and an appeal lies under S. 
96, C. P. Code, although the Act does not confer 
a right of appeal. The true rule is that where a 
legal right is in dispute and the ordinary OourW 
of the coimtry are sei^d of such dispute the Courts 
are governed by the ordinary rules of procedure 
applicable thereto and an app^ lies, if authorised 
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by such rules, notwithstandiug that the legal right 
^.laimecl arises under a special statute which does 
not iu terms confer u right of appeal. 74 I. A. 2G4 
=;I.L.TJ. (1948) Mud. 505=1948 M.W.N. 15=A. 
I.R. 1948 P.C. 12=50 Bom. L.R. 18=61 L.W. 
o2=52 C.W.N. 275=(1948) 1 M.L.J. 41 (P.C.). 


S. 19 — Appeal. 

The word judgment-debtor” in S. 19 is wide 
euougU to cover an Official Receiver in whom the 
estate of ti>e judgment-debtor is vested and who is the 
ouiy person to satisfy the decree debt. The Official 
Receiver cau, therefore, fil^e an application under S. 
19 of the Act for scaling down a decree passed agaiusb 
the insolvent, and cun also file an appeal against, 
the ordc passed under S. 19. 57 M.L.W. 34= 
(1944) 1 M.L.J. 38=1944 M.W.N. 118=A.I.R. 
1944 Mad. 256. 


S. 19 — Appeal. 

No appeal lies against orders passed on appbeu- 
tions under 8. 19. A.I.R. 1943 Mad. 617=(1943) 
2 M.L.J. 31=214 Ind. Cas. 282. 


— S. 19— Appeal— Decree amended— Appeal lies 
—Order refusing to amend, if appealable. 

When, under S. 19 of the Act a decree is amended, 
a regular appeal lies against that ajnended decree, 
while there is no appcail against an order refusing 
to amend .i decree. A.I.R. 1942 Mad. 610=55 

M. L.W. 73=(1942) 1 M.L.J. 213=1942 M.W. 

N. 110=202 Ind. Cas. 771. 

Ss . 19, 20— Appeal — Dismissal of application 

under S, 20 — No appeal lies. . . 

There is no right of appeal from the dismissal of 
nil application under 8. 20, Madras Agricultursts 
Relief Act. 1942 M.W.N. 141=A.I.R. 1942 

Mad. 418=55 M.L.W. 157=(1942) 1 M.L.J. 314 
=201 Ind. Caa. 721. 


Ss. 19 and 8— Appeal — Pending appeal in 

High Court, application for scaling down filed— 

Proper course. , ,. 

Obiter.— Where an application for scaling down 

has been made to tho High Court before judgment 
has been delivered, the proper course will be to re- 
serve tho final order until the applicabon for scaling 
down hns been decided. All questions 
arising in the appeal other than the 
question of scaling down can be dwd- 

ed and the decree <left open until report ^s been 
received from the trial Court, the application for 
scaling down being remitted to that for In- 

quiry and report. I# this procedure is foUowed, the 
final decree of tho High Court will sUte exactly what 
the judgment-debtor bae to pay, bearing In mind 
»ll that he It enUtled to under w 

Belief Act. A.I.B. 1941 Mad. 929=M 
fi27=(1941) 2 M.L.J. 858=1941 M.W.N. 1062_I. 
L.B. (1942) Mad. 346=198 Ind. Cai. 117. 

— S. 19— Appeal. 

Deeree-hoder appealing against deere^-Pending the 
appeal, Jodgment^ebtor filing applications under 8s. 
19 and 23, against the decree— Applications dismiss- 
ed— Judgment-dshtor allowing appeal by decrec- 
«<dder to be proceeded ex porfe— Decree modified in 
sippeal: 

Held, that the judgment-debtor’s sppeal sgaiosfe 
the dlmisssl of his applications under Bs. 19 and 
23 become infroctnous beesuse of the substitution of 
the sppellate decree for the original decree. (1941) 


1 M.L.J. 0=53 M.L.W. 22=1941 M.W.N. 51= 
A.r.K’. 1941 Mad. 373. 

S. 19 — Appeal — Order under, if appeaiable- 

I’.ocLT dings under S. 19, Madras Agriculturists’ 
Relief Act cannot be regarded as proceedings in exe- 
cution .-nd 8. 47, C. P. Code can have no applica- 
tion to them. Hence an order under 8. 19, Madras 
Agriculturists Relief Act, is not appealable under 
S. 47, C. P. Code. 53 M.L.W. 79=(1941) 1 M. 
L.J. 164=A.I.R. 1941 Mad. 235=1941 M.W.N. 
131=1. L.R. (1941) Mad. 261=198 Ind. Cas. 760 
(F.B.). 

S. 19— Appeal — Order passed under S. 19, 

dismissing application of judgment-debtor Appli; 
cability of— Rules issued by Government pro\nd- 
ing appeal not retrospective — Nature of order 


No .appeal iies from an order unless S. 19, Madras 
Agiiculturists’ Relief Act, dismissing the ap^ication 
of n judgment-debtor even if an execution petition is 
pending in any Court. The rules issued by Govern- 
ment ill October 1939, providing for appeal in such 
eases; have no retrospective effect. Orders under 
8. 10 nf the ^ot cannot be deemed to be orders 

imder 8. 47. C. P. Code. Application under 8. 19 
is to be made to tho Court which passed the decree, 
not to the Court which is executing the decree. In 
this view, tho fact that an execution petition is nend- 
ing makes no difference; nor does it make any diffe- 
vmioe flint the e.xecuting Court happens to be the 
Court which passed the decree. A.I.B. 1940 Mad. 
418=(1940) 1 M.L.J. 422=(1940) M.W.N. 290 
n)=51 M.L.W. 756=194 Ind. Cas. 607. 

S. 19— Appeal— Ss. 19, 28 (1) (2) (c), rules 

under, r. 8 — Rule 8. if retrospective. 

There is nothing in the Madras Agricnlturists Relief 
A«-t or in the rules tKat retrospective effect shonld 
he given fo the amended m)es. The amendments to 
the rules .are not of a declaratory nature. Rule 8 
m.ahes an entirely new provleion. This being the 
ease, it eaiinot have retrospective effect in the absence 
of n provision tn that effect. Where the rules are 
amended long after revision petition under B. 19, 
bad been flleil and long after the period of limitation 
for en appeal had expired, tho objection that the 
petition does not lie by reason of the 
the rules must he rejected. 

= (1940) 1 M.L.J. 317=51 M.L.W. 447=(1940) 
M W.N. 301=192 Ind. Cas. 096. 


S. 19 — Appeal. ^ 

Order under 8. 19, when no execution is pending 

;« not applicable under fl. 47, C. P- Code. (1939) 
.*)0 L.W. 537=(1939) 2 M.L.J. 609 (1) = (1930) 
M.W.N. 1160 (1). 


2. Applicability and scope. 

— S. 19— Applicability and scope — Require- 
ments under — Relevancy of agriculturist cliarac- 
ter of the debtor — Crucial dates. 

The object of the Act is cleanly to provide relief 
for debtors who are agriculturists at the commence- 
ment of tlio Act, while B. 19 read with the definition 
of ‘ngricnltorist’ seems to require that the debtor 
Kcekiiig relief should bo au agriculturist at the time 
•f tlie n)i|>li«’atlon and the 1st paragraph of the soe- 
tioii further requires, with a view to prevent abusd 
of the provisions of the Aet, that the debtor shoidd 
tmve >>ccn .m ' ngrienltarist ’ on the 1st October, 1937, 
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as the proposal of afPorduig relief to judebted agri- 
culturists was made known oa that date. The agri- 
culturist character of the debtor is not relevant for 
purposes of scaling do^vn debts under the Act except 
with reference to these three dates. A.I.R. 1949 
Mad. 874=(1949) 1 M.L.J. 658. 


iQonf o , Provincial Insolvency Act (5 of 

1920), Ss. 37 and 43 — Applicability and scope— 
Application for scaling down decree debt— Adju- 
dication of the applicant prior to 1st October. 1937 

adjudication after 22nd 
March. 1938— Effect on ownership of property 
and on nght to claim relief under Act 4 of 1938— 
t" allure to claim benefit under Act 4 of 1938 in 
proceedings in execution of decree-Subsequent 
application for scaling down— If barred by prin- 
ciples of constructive res judicata. 


A .judgment-debtor under a decree passed in a suit 
of 1933 was adjudicated insolvent on 16tli ApriJ, 

1937 . But owing to his laches the adjudication was 
annulled on 5th March, 1941. He subsequently ap- 
plied to scale down hia debt under S. 19 of the Mad- 
ras Agriculturists Relief Act. It was contended 
that as both on the relevant date referred to in the 
Act and on the date when the Act came into force, the 
property was vested in the Official Receiver, the appli- 
cant had no saleable interest in the property, and 
could not claim the relief under the Act and that 
he was barred by the principle of constructive res 
jvflicnin from preferring the petition: 

Held, as the effect of the annulment of an adjudi- 
cation is to bring about the same state of affairs 
as if there had never been an adjudication, the pro- 
perty should be deemed to have been the property of 
the insolvent applicant both on Ist October, J937, 
the relevant date referred to in the Act and on 22nd 
Jrarch, 1938, when the Act came into force and there- 
fore the provisions of Madras Act, IV of 1938, would 
appl.v. C1945) 1 M.L.J. 472, foUowed. 

Held further: It was not open to the insolvent by 
w: V of a counter to an execution application to claim 
that he was entitled to the benefits of Act TV of 

1938. Further, the principle of constructive res 
.indicata would not apply to the facta of the case. 
39.50 M.W.N. 3=(1949) 2 M.L.J. 833. 


•S, 19, Proviso — Applicability — Decree 


w, j. IV/ polled uiiuy — j-fccrc^ fO 

arrears of rent and costs — Part-payment— Sal 
for the balance — Act taking effect subsequent t 
sale— Application to scale down — Maintainabilif 
—Rent whether constitutes debt scaling dowi 
regarding costs of si.it. 

The re^ondent obtained a decree for arrears 0 
rent and interest due under a kaichit executed befor 
the Madras Agriculturists’ Relief Act was passed 
The appellants paid a certain amount towards th 
decree and for the balance the properties were sol 
an November, 1937. After the Act was passed th 
^’e was set aside on an applicatior, under 8. 23 
piereupon the appellants applied for relief unde 
S. 15 of the Act and deposited the rent due fo 
fashs 1346 and 1347. The amounts deposited wer 
round to be correct and fuU satisfaction of the rent 
was grated. The appellants then filed an applica 
tion nndOT S. 19 of the Act praying that the entin 
arrears of rent due under the decree should bi 

amount paid bv theen 
thp f the dcM'ee before the commencement of 
e Act should adjusted towards the costs pay 


able under the decree under the proviso to that 
section . 

Ee}d^ (i) that the decree for arrears of rent was 
not “a decree for repayment of debt” within the 
meaning of 19 of the Act. 

(ii) That the costs of the suit were not in any 
seii.se borrowed by the unsuccessful party, that the 
proviso to S. 19 of the Act was inapplicable to the 
case and that the appellants could not therefor© 
claim to have their payment adjusted first in pay- 
ment of the costs awarded under th© decree. 59 LW 
549=1946 M.W.N. 629=A.I.R. 1947 Mad. *208 
.= (1946) 2 M.L.J. 266. 

S . 19 — Proviso — Applicability . 

The definition of “debt” in S. (3), Cl. (tit) 
excludes “rent” as defined in Cl. (iv) . A de- 
cree for arrears of rent and costs, therefore, can- 
not be a decree for repayment of debt within the 
meaning of S. 19. Even if the portion of the de- 
cree awarding cost is viewed in a sense as a decree 
for payment of debt, it cannot be regarded as a de- 
cree for repayment of debt, for, repayment clearly 
implies a prior borrowing and it cannot be said 
that the costs of a suit awarded under a decree 
were in any sense borrowed by the unsuccessful 
part.y. The proviso to 8. 19 is thus inappllicable 
to such a case and the judgment-debtors cannot 
claim to have the payment made towards the de- 
oree, adjusted first in payment of the costs award- 
ed under the decree. 1946 M.W.N. 266=59 L. 
W. 549=(1946) 2 M.L.J. 2a6=A. I. E. 1947 
Mnd. 208. 


-S . 19 — Applicability and scope — Mortgagors 

agriculturists having no interest in hsrpotheca— 
Purchaser of hypotheca not agriculturist — Mort- 
gagor, if entitled to scaling down mortgage debt. 

8. 19 is only concerned with a debt covered by 
the definition in S. 3 (3) i.e., a liability due from 
an agriculturist. 

The mortgage in suit was executed by the father 
of defendants Nos. 1 to 4 who were agriculturists. 
They sold the hypotheca to defendant No. 5 who 
became insolvent later on. The Official Receiver 
sold the hypotheca to defendant No. 8 who was 
not an agriculturist. At the time of the suit by 
the mortgagee, personal remedy had become barred 
and the mortgagors defendants Nos. 1 t» 4 had no 
interest jn the hypotheca; 

Held, that there was no debt which could be en- 
forced against an agriculturist at the time of the 
commencement of the Act • There was, therefore, 
no question of scaling down the mortgage debt 
even though the mortgagors were parties to the 
suit and in theory, entitled to redeem the mort- 
gage. Defendant No. 1 was not, therefore, entitl- 
ed to the benefit of S. 19. (1945) 1 M.L.J. 384 

=58 L.W. 346=1945 M.W.N. 383=A.I.E. 1945 
Mad. 385. 

— yS. 19 — Applicability and scope — Earlier exe- 
cution proceedings — Judgment-debtor fail^g to- 
claim relief under S. 19— Subsequent vlaim , if 
barred— Nature of proceedings. 

The Court is not acting in execution in dealing 
with applications nnder S. 19 which are the pro- 
ceedings of “an independent nature.^* The efr- 
cumstances that the Court executing the decree ia 
the same as the Conrt which passed the decree 
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which aJond has jurisdiction to grant relief under 
8 . 19 does not make it obligatory for the judg- 
ment-debtor to raise tho question of relief in the 
execution proceedings. The judgment-debtor ie 
not bound to raise the question by way of objection 
to the execution of decree on peril of losing his 
right to such relief if he failed to do so. 58 L. 
W. 193=1. L.R. (1945) Mad. 742=(1945) 1 M. 
L.J. 391=1945 M-W-N. 268=A.I.R. 1945 Mad. 
342. 

S. 19 — Applicability and scope — Sale before 

October 1, 1937 — Purchaser stranger — Order un- 
der S. 19 does not affect sale. 

The effect of an order under 8. 19 is only to 
reduce the amount due to the decree-holder. There 
is nothing in the Act to show that such an order 
affects an execution sale before October 1, 1937, 
especially when a third party has purchased the 
property at such a sale. A.I.R. 1944 Mad. 314 
=57 M.L.W. 67=1944 M.W.N. 75=(1944) 1 M. 
L.J. 110=217 Ind. Cas. 372. 

S. 19 — Applicability and scope. 

Court in Orissa cannot scale down decree under 
8 . 19. A.I.R. 1944 Pat. 309=23 Pat. 446=25 
P.L.T. 108=10 C.L.T. 41. 

Ss. 19 and 3 (ii)— Applicability and scope — 

Agreement to sell— Deed of conveyance— Vendor 
held, had no saleable interest and hence was not 
an agriculturist. 

The defendants in a suit claimed to be .agricul- 
turists on the ground that on October 1, 1937, and 
March 22, 1938, tho material dates on which they 
should show they had saleable interest" in agricul- 
tural land, on the ground that title to a piece of 
land, which they had on January 2, 1930, agreed 
to sell to the plaintiff and delivered possession 
thereof^ to him remained with them in the absence 
lof registered deed of conveyance which was only 
on April 22, 1940: 

Meld, that the defendants were not agricnJtorists 
and they had no ^'saleable interest" in the hand 
on those dates. A.I.B. 1943 Mad. 711=56 M. 
L.W. 618=(1943) 2 M.L.J. 285=1943 M.W.N. 
603=213 Ind. Cas. 215. 

^ S. 19 — Applicability and scope — Proceed- 

ings omder S. 19 — Nature of. 

^oceedings under 8. 19 of the Act are indepen- 
dent proceedings. They are neither proceedings in 
a enit nor in an execution. A.I.B. 1943 Mad. 
61.7=(1943) 2 M.L.J. 31=214 Ind. Cas. 282. 

S. 19— ApplicabiUty — Appellate decree pas- 
sed after Act. . ^ ^ 

8. 19 applies only to decrees passed before the 
commencement of the Act. When, therefore, the^ 
appellate decree was passed after the Act camo 
into force, the AppeUnte Court cannot alter its de- 
cree onder 6. 10. 65 H.L.W. 840=A.I.B. 1943 

Mod. 160=1948 H.W.N. 681=(1942) 2 M.L.J. 
699=207 Ind. Oaa. 681. 

— Ss. 19. 7, 23, 13 and K^AppUcabiUty and 
scope — Rdief eoufht during trial of suit itself — 
S. 19, ff appliee— 8. 7, coottniction of — Debtor 
caiming reUef during trial of foit- When entitled 

to relief. ^ , . , . „ . 

8. 19 has BO reference to eases In which relief 

under the Act ie sought in the trial of the salt it. 
self. 

Apart from 8. 19 and 8. 23 where the Act ex- 


pressly requires that tho debtor should be Jin agri- 
culturist at the time of the application and 8. J3. 
dealing with debts incurred after tho Act where 
tho date of the debt is made the important 
there is nothing in the Act which requires iiie 
debtor to prove his agriculturist status as on the 
date on which the nature is brought to the notice 
of tlio Court. S. 7 contemplates the application 
of the provisions of the Act to all debts payable hy 
an agriculturist at the commencement of tlie Act 
but this is subject to the qualification in 8. 10, that 
the provisions of Ss. 8 and 9 shall not apply to a 
person who was not an agriculturist on October 1, 
1937. Reading these two sections together, in tue 
absence of any provision requiring proof that the 
debtor most continue to bo an agriculturist also up 
to the time when the matter comes before the 
Conn, it is cloar that the debtor, in cases where h.s 
cl 'im to relief is put forward during the .nal of 
the suit, wi,!! be entitled to relief if he can show 
that he was an agriculturist on 

and on the commencement of ^ 

1938 AIR. 1942 Mad. 726 (2)=55 M.L.W. 

2 M.L.J. 498=1942 M-W.N. 809= 

204 Ind. Cas, 478. 

•S 19— Applicability and scope — Proceeding 


under S. 19 is not proceeding m execuUon ot 
decree but one which gives new statutory remedy . 

A proceeding under S. 19 of the Madras Agn- 
fulturists’ Relief Act is not a preceding in execu- 
tion of the decree, but ono which gives new statutory 
remedy whoreby the decree, as originally passed, is 
modified in the light of a defence not open to tho 
defendant at the time of the original mal aud a 
fresh decree is substituted for that which has been 
passed. Hence the proceedings under 8. 19 ap 
not proceeding under the decree 
A.I.R. 1942 Mad. 610=55 
1 M.L.J. 213=1942 M.W.N. 110=202 Ind. Oaa. 




S. 19— Applicability and scope— Proceedings 

under S 19, after Court comes to conclusion that 
decree should be amended, if proceedings in suit 
—Presidency Small Cause Court passing decree 
without contest— Decree amended under S. 19, 
after contest— Judgment-debtor, if can file new 
trial applicaUon under S. 38. Presidency Small 
Cause Courts Act (15 of 1882). 

Though tlie initial stages of a proceeding under 
8. 19, that ia, until the Court cornea to the con- 
cluaion that the petitioner ia entitled to re-opon the 
suit, may properly be regarded aa proceedings out- 
side tho suit and not in any way ancillary to the 
decree, but when it baa been decided to re-open the 
suit and to give effect to the defence under 8. 19, 
80 as to pass an amended decree, these later stages 
of the proceedings may properly be regarded as 
proceedings {n the auit resulting in a decree in the 
suit. Hence, where a decree passed without con- 
test by a Presidency ftnall Oanse Court is amended' 
by that Court on the application by the judgment- 
debtor under 8. 19 after contest the jud^ent- 
debtor, if he la dissatisfied with the amended decree 
on the ground that full effect hac not been given 
to the defence which be urged under 8. 10, can 
properly file a new trial appjlicatlOD under 8. 88, 
Pr^deney Bmnll 8mall Cause Courts Act. A. I. 
B, 1942 Mad. 6tO=(1042) 1 M.L.J. 816=55 M. 
L.W. 73=1942 Bi.W.N. 110=202 Ind. Cos. 
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S. 19 — Applicability and scope — Proceeding 

when can be regarded as separate and not mere 
continuation of suit. 

For tlie purpose of the procedure under S. 19 in 
respect of adding parties setting aside ex parte 
orders and so on, it may be convenient and proper 
to regard tlic whole of the proceedings as a separate 
)>(litiou and not a mere continuation of the suit. 
A.I.R. 1942 Mad. 610=(1942) 1 M.L.J. 213= 
• M M.L.W. 7.^=1942 M.W.N. 110=202 Ind. Cas. 
771. 


— Ss. 19 and 20-Applicability and scope- 
Mortgage suit — Preliminary decree before Act— 
Final decree after Act-Failure to take plea in 
final decree proceedings is no bar to such plea be- 
ing taken subsequently. 

Wlipro the proliniiiinry decree in a mortgage suit 
ivaa passed hofore the Act .and the final decree was 
passed after (lie Act, failure of the judgment, 
dehtcr (0 take a plea under the Act in the final de- 
> reo proceedings does not b.ir the use of the es- 
press procedure laid down in the Act subsequently. 

' 7 o^ = 1 M. h. J. 314=201 Ind. 

■— S . 19— Applicability and scope—Appellate 

decree passed after Act. if can be scaled down 

According to the plain language of S. 19, it 
would not apply to a decree passed after the com- 
mencomont of the Act. Hone a decree of the An. 
pM.ate Court passed after the commencement of 
Jladras Act (4 of 1938) whether in the first instance 
01 111 modificalion or reversal or confirmation of the 
decree of the original Court cannot be scaled down 
under S. 19. A.I.R. 1942 Mad. 291=(1941) 2 
M.L.J. 1064=,55 M.L.W. 180=1942 M. W N 
n8i)=201 Ind. Cas. 378. 


Ss. 19, 8 and 9— Applicability and scope — 
Compromise decree not separately allocating pay- 
ments towards costs— Court, if can te-open com: 
promise and act under proviso — Promissory note 
dated January 4, 1931 and letter of guarantee 
dated August 7, 1933 — Decree against both exe- 
cutants — Remedy for scaling down. 

Where the compromise did not separately allociito 
:my portion of the payment towards the costs in 
the .suit, it is not proper for the Court to re-open 
the compromise, tax the costs and treat the pay- 
ment of the sum so taxed as the amount first to be 
provided for with reference to the proviso to S. 19 
of the Act. This proviso relates only to costs as 
origiiiaWy decreed 'to the creditor. 

A decree was passed in a suit on a pronote dated 
•fanuary 4, 1931 executed by defendants Nos. 1 and 
- and guaranteed by defendants Nos. 2 to 5 by 
letter of giiar.antee dated August 7, 1933. Defen- 
dants Nos. 1 and 5 applied for scaling down the 
debt under 8. 19: 

Eeld, that in applications under S. 19, the Coup* 
was entitled only to proceed in accordance with the 
provisions of that Act. In accordance with the 
provisions of that Act, defendant No. 6. was entttl-. 
ed to have his (liability scaled down with reference 
to S. 9 and not with reference to S. 8 of tho Act 
inasmuch as his liability arose after October 1, 
1932. A.I.R. 1942 Mad. 133=54 M.L.W. 461= 
1941 M.W.N. 922=(1941) 2 M. L. J. 658=201 
rnd. Oas. 15. 


7S. 19 — Applicability of to decrees 

against both agriculturists and non-agriculturists. 

S. 19 certainly applies to a decree which is pass- 
ed against both agriculturists and non-agriculturists, 
though the relief may be confined only to the former. 
A.I.R. 1942 Mad. 79=54 M.L.W. 433=1941 M. 
W.N. 913=(1941) 2 M.L.J. 604=201 Ind. Cas. 
164. 

S. 19 — Applicability and scope — Proviso- 

Privy Council decree, if falls under Act — Ptivy 
Council, if foreign Court. 

The Judicial Committee of the Privy Council 
possesses all the essential elements of a Court. 
Consequently, a Privy Council decree falls within 
the purview of the Agriculturists’ Relief Act. The 
Privy Council cannot be regarded as a foreign tri- 
bunal ill relation to the appeals preferred from 
Courts ill Madras Presidency. 55 M.L.W. 107= 
A.I.R. 1941 Mad. 817=1. L.R. (1942) Mad 60= 
(1941) 2 M.L.J. 125=1941 M. W. N. 741=200 
Ind. Cns. 520. 


Ss 19 and 8 — Applicability and scope— Dec- 
ree, if means decree passed by Courts of Madras 
Province . 

Tile term “decree” in S. 19, Madras .\gricu:- 
nurists’ Relief Act refers to decree passed ty the 
Courts of Madras Province, and S. 19 is not applic- 
able fo decrees made by Courts in other Provinces. 
A.I.R. 1941 Mad. 810=54 M.L.W. 178=(1941) 
3 M.L.J. 295=1941 M.W.N. 961=200 Ind. Cas. 
503. 

Ss. 19 and 20 — Applicability and scope. 

Dismissal for default of an application under S. 
20 does not bar application under S. 19. 53 M. 

L.W. 227=A.I.R. 1941 Mad. 433=1941 M.W.N. 
270=(194]) 1 M.L.J. 296. 


Ss. 19 and 10 (2) (ii)— Applicability and 


scope. 

Mortgage by X and ¥ in favour of A in re- 
newal of earlier mortgage — Mortgagors selling 
liypotheca to B — B undertaking to discharge mort- 
gage by payment of Rs . 2,500 out of purchase p^ 
— On default by B in payment, mortyageo bringing 
suit on mortgage — Suit resuilting in compromise 
decree — Application by B under S. 19 for scaling 
down : 

Seld, that the decree was not protected 
S. 10 (2) (fi) to the extent of Rs. 2,500. (1940) 
2 M.L.J. 685=52 M.L.W. 607=(1940) M.W.N. 
1081=A.I.B. 1941 Mad. 62. 


S. 19 — Applicability and scope. - „ « 

Bv virtue of S. 141 of the 0. P. Code, 0. 7» ■ 

10 of the Code applies to the applications madj 
under 8. 19 of the Madras Agriculturists’ ReliW 
Act. 52 M.L.W. 846=(1940) 2 M.L.J. 940= 
(1940) M.W.N. 1258=A.I.B. 1941 Mad. 362. 

Ss. 19 and 7 — Applicability and scope— Mort- 
gage decree payable by agriculturists as 
non-agriculturists — If can be scaled down — f ® 
that puisne mortgagee has sub-mortgaged 
rest, whether deprives him of benefits under Ac 
Mode of scaling down. 

S. 19 is only the machinery section. The snhs- 
tantivc provisions are contained in S. 7. . . 

It is no doubt true that the right of an agricw- 
turist judgment-debtor to scaHe down a decree 
not be allowed to enure for the benefit of a oo* 
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agricultuTiat judgment-debtor. But n mortgage- 
decree wliich is payable by an agriculturist docs 
not fall outside the piu-vicw of the Act merely be- 
cause it is ajlso payable by a uon-agriculturist and 
the mere fact that the puisne mortgagee has sub- 
mortgaged has interest to a non-agrievdturist can- 
not deprive him of any benefits to which he may 
be entitled under tho Act as a person liable to 
satisfy the decree on the prior mortgage notwith- 
standing tho fact that the mortgage is one and 
indivisible . 

(Mode of scaling down the mortgage decree in 

such a case explained). A.I.R. 1941 Mad. 204 
=1. L. E. (1941) Mad. 336=(1940) 2 M. L. J. 
872=C1940) M.W.N. 1238=52 M.Iv.W. 842=195 
Tnd. Cas. 702. 

-S. 19 — Applicability and scope. 

3. 19 read with the definition of ‘agriculturist’ 
requires that the debtor seeking relief should be an 
agriculturist at the time of his application. A. I. 

K. 1941 Mad. 158=(]940) 2 M.L.J. 887=52 M. 

L. W. 819=(1940) M.W.N. 1247. 

—— Ss. 19 and 15— Applicability and scope. 

Section 19, no doubt in terms applies only to 
decrees for the payment of debts, but a similar 
procedure can certainly be invoked under 8. 15 
of the Act for the discharge of a decree for rent, 
having regard to the terms of 8. 15 (1). 

Per Wardstcorih, J. (PatanjaU 5<isfrt, •7. con- 
tra) . A decree on a pro-note executed for arre- 
ars of rent is not a decree for rent and 8. 15 can- 
not be applied to discharge that decree, which, 

being a decree for debt, falls under Ss. 9 and 19 
of the Act. 52 M.L.W. 735=(1940) M. W. N. 
1165=(1940) 2 M.L.T. 825=A.I.E. 1941 Mad. 
116. 


process is not a debt which is payable for 

peso of the Act. (1945) ' M W N 

1945 Mad. 385=58 L.W. 246=194o M. W, N. 

383 

<;« 19 8 and 9— ‘‘Debt”— Property bound by 

mortgage decree - Puchaser in May 1940 cannot 

„ropen, bou„a b, a 

mortgage decree in Mav 1044). cannot be sa^ to be 
a debtor at all when SUdras Act 4 of 1948 came 
into force. Hence there can be uo question of 
calling in aid S. 19 to apply Ss. 8 and 9 to the 
debt as if it was a debt falling under either of 
ithose sections. An application for scaling down 
the decree by such a purchaser 
tained. A.I.R. 1944 Mad. ^28=56 M^L_W. C9^ 
(1) = (1943) 2 M.L.J. 5.^1=1943 M.W.N. 766= 

213 Ind. Cas. 168. 

Ss. 19. II, 8 and 9— “Debt” — Decree scaled 

down— Costs to which decree-holder is entitled— 
Interest on costs, if to be scaled down. 

The liability of an agriciiUnrist judgnienl-Jcbtor 
for costs of execution is a debt withm the mean- 
ing of the Madras Agriculturists' Relief .\ct as it is 

a liability payable under an order of a Civil Court 
The mere silence of 8. H or 8. 19 with reference 
to a liability for costs of execution certa.ulr can- 
not be taken as a provision of law cancelling such 
a liability. When, therefore, the decree is scaled 
down under the Act. the decree-holder is entitled, 
not only to the costs as decreed, but also to the 
costs of execution. Tire judgment-debtor can he 
eiven relief in respect of costs of execution only 
to the extent that interest thereon can bo .scaled 
down under S. 8 or S. 9 ns the case may he. A. 
T.R. 1944 Mad. 70=(1943) 2 M.L.J, 442=56 

M.L.W. 604=3943 M.W.N. 633=211 Tnd. Cas. 


S, 19 — Applicability to decree passed after 

Act. 

Section 19 has no application to a decree passed 
after the Act came into force. A. T.R. 1940 Mad, 
•959=52 M.L.W. 413=(1940) 2 M. L. J. 473= 
(1940) M.W.N. 947=194 Ind. Cas. 737. 

Ss. 19 and 20 — Applicability and scope. 

Petitiong under Bs. 19 nnd 20 must be deemed 
to be petitions which raise question relating to 
execution, discharge or satisfaction of the decree. 
A. T.R. 1940 Mad. 131=50 M.L.W. 851 = (1939) 
•2 M.L.J. 863=(1940) M. W. N. 64=186 Ind. 
Tas. 862. 

— Ss. 19 and 20 — Applicability and scope. 

Sections 19 and 20 o# the Act should be read to- 
gether and the explanation of the expression ‘Court 
which nassed the decree’ in S. 20 cquallv applies 
to S. 19. A.I.R. 1939 Mad, 4fl3=(19.39 M.W.N 
164=49 M.L.W. •08=(1989) 1 M. L .J. 829= 
T.L.R. (19.39) Mad. 520=188 Tnd. Cas. .506. 

3. Debt. 

S. 19— “Debt” withb the scope of Act. ex- 
plained. , 

The mere existence of a right on the part of 
the original mortgagor to pay the debt does not 
involve the eonseqoenee of doming him to be under 
a liability to pay the debt. Bii^rly, a debt the 
enforcement of which cannot be leenred by a legal 


S. 19 — Debt — Debt contracted outside Madras 

Presidency — Mortgage of land situate within 
Presidency executed within Presidency to dis- 
charge debt— Liability. 

A contract of mortgage- of land situate within 
the Madras Presidency executed within the Madras 
Presidency to discharge a debt contracted outside 
the Presidency and imposing conditions which are 
quite different from those imposed- by the pre- 
existing (liabilities which nro discharged under the 
mortgage is governed by the laws of the Madras 
Presidency and therefore, tho liability under the 
mortgage can be scaled down under the Madras 
Aflrriculturists Relief Act. A.I.R. 1943 
330=(1943) 1 M.L.J. .32= S6 M. L. W. lOS^ 
1943 M.W.N. 94=210 Ind. Cas. 189. 

S. 19. 7, 8, 4 (d)-I>ebt. 

When Act came into force, preliminary decree 
on mortgage of Monicipal land in existence — Such 
debt is oxciloded from operation of Act — After Act 
fame Into force, new agricultural security added— 
Such added security cannot create retrospectively a 
lebt on agricultural land, so ns to attract Ss. 7 
find 8 of the Act and exclude S. 4 (d ) — The effect 
of new secnrlty might give decree-holder right to 
execute his decree against both seta of property in 
any order he pleaaes — But this wou|d not malre 
|he additional secnrlty a part of the byputheca 
revered by the preliminary decree so as to entitle 
judgmcntJdebtor to scale down the decree under 
8. 19 of the Act. 54 M.L.W. 468=A.I.B. 1942 
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Mad. 34=1941 M.W.N. 991=(1941) 2 M.L.J.- 
6.=)3=201 Ind. Cas. 265. 

S, 19— Debt. 

Pro-note for arrears of rent — Decree on such a 
pro-note is decree for debt and not decree for 
rent, (1941) 1 M.L.J. 633=1941 M.W.N. 454 
=53 M.L.W. 672=A.I.R. 1941 Mad. 638. 

S. 19 — Definition of ‘debt’ in Act inciudes 

decree-debt. 

The definition of ‘debt’ specifically includes a 
th'ci'oe debt and decree-debt is nonetheless a 
debt because it does not fall within the category 
for wliioli special provision is made in S. 19, Mad- 
ras Agriculturists’ Relief Act. The Act, therefore, 
api>lies to the sealing down of debts which have 
ripened into decrees after the commencement of the 
.\ct, A.I.R. 1940 Mad. 432=(1940) 1 M.L.J. 
600=51 M.L.W. 452=1(1940) M.W.N. 33C.= 192 
Ind. Cne. 400. 

4. Forum. 

S. 19 — Decree of trial Court superseded by 

appellate decree — Application for scaling down 
decree — Forum — Benefit of S. 14, Limitation Act. 

Where a decree of the trial Court has been 
s-iperseded by a decree of the Court of Appeal 
after coming into force of the Madras Agricul- 
turists Relief Act. an application for sc.aling down 
tlie decree lies, not to the trial Court, but to the 
Court of Appe.al even though the debtor had no 
notice of appeal: 

In such a case, the mere fact that the judgment- 
debtor has erroneously presented proceedings for 

scaling down the decree debt in the trial Court 
does nat entitle him to the benefit of S. 14. Limi- 
tation Act so as to enable him to move the Appel- 
late Court. (1944) 2 M.L.J. 338=57 M.L.W. 
582=1945 M.W.N. 20=A.I.R. 1945 Mad. 86. 

Ss. 19 and 20— Forum. 

Mortgage-decree passed by Court A in Madras 
Presidency — Court A allotted to another province 
hilt property covered by mortgage retained jn 
Madras Province — Subsequent appplications under 
Ss. 19 and 20. 

BeTA, that application under S. 19 lay in the 
Court under whose jurisdiction the properties lay: 
that is. in the Madras province. A. I. R. 1943 
Mad. 6T7=(1943) 2 M.L.J. 31=214 Ind. Cas. 
282. 

■ "S, 19 — Forum — Act coming into force during 
pendency of appeal — Application under, when 
should be made. 

When a decree has been the subject-matter of an 
appeal the decree of the Appellate Court superse- 
des the decree of the Court below even though the 
appellate decree is one which merely affirms the 
decree of the Court below and does not reverse or 
modify it. The trial Court’s decree is superseded 
not merely to the extent to which it has been 
altered but in ioto and the only decree which can 
be executed is the decree of the Appellate Court. 
It makes no difference to this principle whether a 
particular defendant was or was not a respondent 
in the appeal. Hence, when, during the pendency 
of an appeal against the trial Court’s decree Act 
4 of 1938, came into force, an application for re- 
lief under S. 19 of that Act must be made to the 
Appellate Court ss the trial Court would no longer 


liave any jurisdiction to alter its superseded decree 
with reference to S. 19. The fact that tho de- 
fendant seeking relief was not impleaded as res- 
pondent to the appeal makes no difference. He 
must get himself impleaded in the pending appeal 
and ask for that relief before the appellate decree 
is passed. A.I.R. 1943 Mad. 160=1942 M. W. 
N. 681=55 M.L.W. 840=(1942) 2 M.L.J. 599 
=207 Ind. Cas. 621. 

S . 19— Forum . 

Appellate Court sending case back for finding— 
Application for relief under Act must be made to 
Appellate Court. A.I.R. 1943 Mad. 77=55 M, 
L.W. 594=(1942) 2 M.L.J. 452=208 Ind. Cas. 
156. 

S. 19 — Forum — Appellate decree passed 

after Act affirming trial Court decree passed be- 
fore Act — Decree to be executed — Application 
under S. 19 is to be made to Appellate Court. 

The final decree in the appeal is the final decree 
in the suit, whether that be on© confirming, vary- 
ing or reversing the decree of the Court of first 
instance and the decree to be executed is the de- 
cree of the Appellate Court and not that of the 
first Court. Hence the expression “a Court which 
passed a decree” in S. 19 must be construed as 
meaning in the case of a deerw of the Appellate 
Court not the Court of first instance, but to mean 
the Appellate Court decree. When the decree of 
the trial Court passed before the Act is affirmed in 
appeal after the Act came into force no doubt 
before the appeal is decided, an application to the 
trial Court under S. 19 is competent, hut if be- 
fore the application is disposed of, the decree is 
passed by tho Appallate Court, the latter decree 
becomes final and the application to the lower 
Court becomes infructuous. Even if the debt has 
been scaled down before the appeal is decided, it 
is the duty of eithr party to bring the fa^ be- 
fore or at the hearing of the Appellate Court 
either by way of appeal or otherwise so that the 
Appellate Court might pass the appropriate decree. 
To avoid anomalies and multiplicity of proceedings, 
a party ought to make the application to the appel- 
late Court for the relief he is entitled 
to under an enactment which came subsequent to 
the passing of the decree of the ori^naj Court and 
get) the necessary relief in accordance with that 

enactment before the appellate decree is passed, 
because once a decree, is passed, it is not open to 
a Court to amend or review a decree except under 
S. 152 or 0. 47, R. 1, C. P. Code. the 

relief under the Madras Act cannot be brougn 
under any of those sections. Therefore, the 
runs the risk of losing the benefit under the Ac 
if he does not urge before the Appellate Court 
the plea which the new enactment gives ht™ 
if he has already obtained a decree in the “S* 
Court, he fails to bring it to its notice. 

The authority of an Appellate Court is 
ed to deteTmining the question whether the origi 

Court was right according to the law m 
the time of its judgment. It is entitled w ^ 
such a decree as would be in accordance^ witn j 
later enactment which came into oparatton - 
quent to such date- 55 L.W. 180=A.I-B- 
Mad. 291=(1941) 2 M.L.J. 1064=1942 M.W- 
N. 385=201 Ind. Cas. 878. 


26 i 7 madras AGRI. RELIEF ACT (1938;, S. 19—5. Payment and appropriation. 261Q 


5. Payment and appropriation. 

S. 19 — Payment and appropriation — Subse- 
quent purchaser of hypotheca not applying for re- 
lief under the Act and not included in the final 
decree as scaled down — Rights of — Mortgage 
money as scaled down paid into Court — Effect^ 
Entire mortgage discharged as against mort- 
gagors as well as all the subsequent purchasers. 

The preliminary decree iu favour of the mortga- 
gees itt a mortgage suit was scaled down under S. 

19 of the Madras Agriculturists’ Relief Act on 
applications bjf the mortgagors and subsequent 
purchasers except tl>e 13tli defendant who was a 
purchaser of portions of the hypotheca from the 
9th defendant who was himself a purchaser from 
the mortgagors of portions of the hypotheca. The 
preliminary decree was confirmed in appeal by the 
High Court and the final decree w.is drawn up for 
the scaled down amount. The 13th defendant^ 
then applied to the High Court to include his name 
in the final decree but the application was rejected 
as it was much too late to give effect to his conten- 
tions. In the coarse of the execution proceedings 
instituted by the decree-holder, the scaled down 
amount was deposited by tlic mortgagors and the 
other interested parties in Court and satisfaction of 
the decree w’as entered as far as they were con- 
cerned. The 13th defendant then filed an execu- 
tion application for entering up satisfaction of the 
decree even as against himself. The 9th defen- 
dant also filed an execution application for the 
same relief as there was an indemnity clause in 
his sale to the 13th defendant: 

Held, (t) that when an agriculturist mortgagor 
obtains the benefit of the Act and pays the amount 
of the debt as scaled down, the entire mortgage 
debt 18 discharged against aU persons interested 
in the security even though such persons may not 
be agricultrisU entitled to claim relief in 
right under the Act and that the order of the Hig*' 
Court on the 13th defendant’s appUc^ation did not 
have the effect of denying to the 13th defendant 
the relief ho now sought, for* all that the High Court 
refused to aiHow was the prayer to have the deoreo 
expressly amended and, from the rejection of that 
prayer ns having come tX)0 late it cannot follow 
that the 13th defendant cannot claim the ben^t of 
the sealing down in other appropriate proceeding, 
If he is so entitled under the law. Reading the 
decree as a whole it was Qlear that there was no ap- 
portionment of the liability os between several sets 
of defendants and the effect of the payment ac cord- 
ingly was to discharge the decree as a whole even 
fts against the 18th defendant and others who did 
not apply for the benefit of the Act in their own 
right, (if) Even thongh the rejection of the ap- 
pHratlon of the 13th defendant would give rise to a 
«datDi by way of indemnity against the flth defen. 
&tnt, It Is not suilieient to entitle the 9th defendant 
to make an applieatlon for entoring np satlsfaetion 
of tha daeree as against the ISth defendnnt. 59 L. 
W. TlOteA.I.B. IW Ifad. 255=(1948) 2 M.t. 
J. -429. 

8. li^Payment and appropriation — Claim of 
partial fadore of eoosidention — Duty of Court. 

Where the petitioner admits the snbsistence of 
the debt but contends that there U a partial foilure 
of coBsideration and that the payments which 


ought to have been appropriated to this 
debt have ivroDgly been appropriated to 
some other debt, the Court cannot re- 
fu.>^e to adjudicate on such contentions and givo 

a positive determination of the amount duo after 
applying tlie i>rovision3 of the Act to the debt hav- 
ing regard to the finding on such plea. (Effect 
of S. 2 of the Madras Act XV of 1943, considered.) 
(1944). 1 M.L.J. 299=1944 M.W.N. 259=221 Ind. 
Cas '‘1=:57 M.L.W. 283=A.I.B. 1944 Mad. 369 


(!)• . . 
Ss. 19, 8 (2) (3)— Parent and appropnatian 

— Mortgage decree — Sale in execution — Pending 
confirmation puisne mortgagee applying under S. 
19 and alleging certain adjustment filed before sale 
but not rejected — Setting aside of sale — C. P. 
Code, O. 21, R. 90. 

Pending tlie confirmation of sale m execution of 
a mortgage decree, the puisne mortgagee applied 
under S. 19. M.adras Agriciijlturjsts’ Relief Act and 
also under S. 47 and 0. 21, R. 90, C. P. Code, to 
set aside the sale on the ground that if an uncerti- 
fied adjustment which had been filed by him in Court] 
twice before the sale, and bad not been rejected, 
l.ad been t.iken into account and Madras Agricultu- 
rists’ Relief Act applied, the decree would have been 
satisfied and there would be nothing for which the 
sailc could be held : 

Eeid, that before it could be shown that the de- 
eree was satisfied, the puisne mortgagee had to 
establish a number of things and it was by no 
means clear that all these factors which he had to 
establish were self-evident. There being no ap- 
plication pending at the time of the sale under 
Act rV of 1938, the mere holding of the sale with- 
put first applying Act IV in favour of the person 
interested in ^e b3rpotheca would not amount to 
a material irregularity such as would justify the 
setting aside of the sale. 55 M.L.W, 812^^. I. 
R. 1943 Mad. 134=1942 M.W.N. 736=(1943) 1 
M.L.J. 137=207 Ind. Cas. 438. 


^5 j9 and 9 — Payment and appropriation — 

Payment by mortgagor pending suit by mortgage 

appropriated by Court in mo^ge-deerwda^ 

3rd October. 1936, to interest due on mor^g^ 
Parties not objecting — Apprppnation is binding. 

There is no provision in tho Act which peniHU the 
re appropriation of payments made before let (^to- 
Iber, 1937, except 0^7 the proviso to 8 . 19, 
deals with payments made under the decree, where 
a certain payment made by the mortgagor pending 
the suit by the mortgage© was appropriated by the 
Court in the mortgage-decree, dated 8rd October, 
1936, to the amount of interest due on the mortgage 
in order to work out the amount due under the de- 
cree, the pppropriation is just as binding on thd 
parties who did not object to it as if it had been 
made by one of the parties before the decree was 
drafted. There is no provision In the Aet which 
permits the re-oponing of this appropriation which 

cannqi be said to b** in reject of a payment made 
under the deeroo. 65 M.L.W. 607=A.I.B. 1942 
Mad. 729=(ig42) 2 M.L.J. 424=1942 M.W.N. 
790=204 Ind. Cas. 378. 

S. 19— Payment and appropriation — Decree 

— Application to scale down— Uncertified pay- 
ments can be proved. ' 

If, for the purpose of sealing down a debt em- 
bodied in a decree, the Court ^ds it necessary to 
ascertain what peymenta have been made towards 
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’lal dcci ui.', lilt* I'or in O. 21, K. 2, O. P. CodP, 
would not prohibit the proof of payments which 
iiavi' not been certified. A.I.R. 1942 Mad. 597 
= ;1‘>42> M.L.J. 185=1942 il.W.N. 494=55 M, 
L.W. 491 = 1. 1..R. (1943) Mad. 138=203 Ind. 

( \ ;5> . 4S 1 . 

S. 19 — Payment and appropriation. 

]’r(»i»frry sold jii execution — Judgment-debtor ap- 
(jlviiig under S. 19 and also under O. 21, R. 89, C- 
P. (.'ode and making necessary deposit — Decree found 
satisfied by previous pajments — Decree-holder apply- 

in« t<ir witlulrawal of deposit: 

[Jokl, that by virtue «f provisions of Madras Agri- 
I iiltnrists’ Relief Act, tlie decree became liable to be 
scaled down, and having regard to previous ptiyments 
ilie decree must l)e held completely satisfied and dis- 
cliarged. Tlie decree-holder cou,ld have no right to 
claim tlie monev deposited in Court under 0. 21, E. 
W A.I.R,' 1942 Mad. 453=55 L.W. 260= 
(1942) 1 M.L.J. 500=1942 M. VV. N. 333=202 
I nil. Cas. 94. 

Ss. 19, 8 and 9 — Pa 5 nnent and appropriation 

—Execution — Plea by surety that full amount 
due from judgment-debtor has been paid, if can 
be adjudicated. 

Tt may be that under the general law, the surety 
will have a right to resist execution on the ground 
that the full amount due from the principal debtor 
has been paid. Rut an adjudication <m such p;1ea 
ciiniiot form part of proceedings under S. 19 of 
Madras Agriculturists’ Relief Act. A. I. R. 1942 
Mad. 133=54 M.L.W. 461=1941 M.W.N. 922= 
non) 2 -M-L.T. 698=201 Iml. Cas. 15. 

S. 19 — Payment and appropriation — S. 19, 

Proviso, if affects Crown prer<^ative — Power of 
Provincial Legislature to make law affecting 
Crown’s prerogative — Jucigmentrdebtor appealing 
to Privy Council and depositing security for costs 
of respondent under O. 45, R. 7, C. P. Code 
(Act 5 of 1908) — Appeal dismissed — Judgment- 
(iebtor’s liability for costs discharged under S. 19, 
Proviso— Decree-holder, if can claim payment cut 
of security. 

In dealing with Privy Council decrees, royal 
prerogative cannot be said to be affected by the 
Proviso to S. 19. The prerogative has no con- 
cern with the curtailment or modification of the 
rights of parties by a local Law although such rights 
may have been ascertained and defined by an order 
of His Mlijesty-in-Conucil. 

Tt is a well-established principle that within the 
Itmits of subject and area assigned to a, Legis- 
lature by the Imperial Parliament, its powers to 
make laws are as supreme and plenary as those of 
Parliament itself. 

Even if 8. 19, Proviso affects any prerogative, 
it is within the competence of the legis- 
latures in India to make laws derogating 

from other prerogative rights except, of 
course, jn so far as such prerogatives may be com- 
prised in matters specially accepted. 

The judgment-debtor appealed to the Privy CJoun- 
cLl and deposited under O. 45, B. 7, 0. P. Code, 
security for costs of the respondent decree-holder. 
The appeal was dismissed and the costs were award- 
ed to the decree-holder. On the application of the 
judgment-debtor, his liability for costs was^ found 
to have been discharged under S. W| Proviso: 
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Held, that the decree-holder could not claim any 
payments for costs out of the deposit which must, 
be returued to the judgment-debtor. A.I.R. 1941 
Mad. 817=1. L.R. (1942) Mad. 606=(1941) 2 M. 

L. J. 125=54 M.L.W. 107=1941 M.W.N. 741= 
200 Ind. Oas. 520. 

S. 19 — Payment and appropriation. 

Mortgage-decree for principal of Es. 7,560 with. 
Rs. 3,648 as interest and Rs. 1,515 as taxed coats 
passed in 1935 — In October 1935, Rs. 8,500 and in 
August, 1936, Rs. 500 paid towards decree — As to 
Rs. 8,500 creditor appropriating Bs. 500 toward* 
principal and Rs. 3,500 towards interest in April, 
1937 — No evidence as to appropriation of later 
payment of Rs. 500 by judgment-debtor in hu 
favour — ^Appropriation of later sum of Rs. 500, 
held must be presumed to be towards interest and 
hence to that extent interest was not available for 
cancellation on October 1, 1937 — Creditor’s appro- 
priation as to Rs. 8,500 held, must stand and un. 
der R. 19, proviso, amount appropriated towards 
principal and amount appropriated towards in- 
terest should contribute rateahly in making up 
amount required for re-appropriation towards costs. 
A. I. R. 1941 Mad. 697=53 M.L.W. 721=1941 

M. W.N. 625=(1941) 1 M.L.J. 833=199 Ind. 
Cas. 449. 

S. 19 — Payment and appropriation — Pay- 
ments by debtor adjusted towards debt — Debtor 
not showing that they had been adjusted ui reduc- 
tion of principal. 

Where the payments made by the debtor have 
been adjusted towards the debt they must have been 
adjusted in reduction of either interest or principal. 
Where the debtor is not in a position to show that 
they have been adjusted in reduction of the princi- 
pal, it follows that to the extent of these payments 
he cannot show that there was, on October 1, 1937, 
interest outstanding. A.I.R. 1941 Mad. 403=53 
M.L.W. 24=(1941) 1 M.L.J. 9=1941 M.W.N. 
326. 


6 . Persons entitled . 

Ss. 19 and 20 — Persons entitled — Mortgage 

deree against joint famUy — Subsequently bom 
member of the family, whether can apply under 
S 20 

A member of a Hindu joint family petitioned the 
Court under S. 20, Madras Agriculturists’ ReUef 
Act and the lower Court dismissed the application 
on the ground that the petitioner not having been 
bom when the mortgage decree in question was 
passed, he could not maintain an application un- 
der S. 20 of the Act. In revision. 

Held, that S. 20 is ancillary to S. 19 of the Ac® 
and that being so the expression ‘*on application 
should be construed las meaning *'on a® “P" 
plication by a person entitled to the benefits of S. 
19”. Therefore the petitioner’s application 

maintainable. 61 L.W. 631=19^ 

=A.I.R. 1949 Mad. 142=(1948) 2 M.L.J. 16*- 

S. 19— Persons entitled— Application undCT 0. 

21. R. 90, C. P. Code— Application ^smiss^ and 
sale confirmed— Subsequent application _ 

19, Madras Agriculturists’ Relief Act— Applnabon 
dismissed — Appeal against both orders — 
application under S . 19 lies during pendency ot 
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appeal against order confirming execution s^le— 
Sale confirmed in appeal — Result of confirmation 
was that judgment-debtor lost title to property on 
date of sale, i.e., before commencement of Agri- 
culturists’ Relief Act — Judgment-debtor was not 
land-holder when he applied — He was entitled to 
relief under S. 19. 

On 6t1i July, 1935, in execution of a docroe a sale 
was held of certain i»am village. An application 
under 0. 21, R. 90, C. P. Code, was preferred by 
the judgment -debtor to set aside the saje. Tho 
application W;is dismissed on 6th March, 1943 and 
till* sale was confirmed on 18th March, 1943. The 
judgment-debtor filed an application under S. 19, 
Madras Agriculturists’ Eqlief Act, to scale down 
the decree. On 22nd March, 1943 the trial Court, 
without deciding whether judgment-debtor was agri- 
culturist dismissed this application on the grouno 
that no decree subsisted. The judgment-debtor ap* 
i'O.'iU'd against both the orders of dismissal: 

IJeld, that tl>e validity of the sale to the decree- 
holder was still in question and until the question 
was finally decided by the order of the Appellate 
Court the sale could not be said to have become ab- 
solute. Tlie appeiil must, therefore, be regarded 
ri'i a contiiiuatioji of the proceedings in the lowci 
Court to set aside the sale and the application undei 
S. 19 would lie during the pendency of the appeal 
provided the applicant was agriculturist: 

T7fld tlmt the sale being a good sale, 

Hlimild he confirmed. The confirmation of the sale 
ncceBsarily re.sultcd in the conclusion that the title 
of the judgment-debtor to the estate was deemed to 
have been lost with effect from the date of sale i.e., 
6th duly, 1935. Thus the judgment-debtor not be- 
ing a Iniul-hodcr of the village at the commencement! 
of the Madras Agriculturists’ Belief Act was not 
diH(|ii!ilifipd from the status of agricultnrists by rea- 
son <.f I’rovisfi D of S. 3 (il) and coubl succeed. 
A.T.R. 194C Mad. 337=1946 Mad. W.N. 195= 
niMfi) 1 Mad. Jj.J. 17. 

Ss. 19 and 20— Person entitied— Decree aga nst 

joint family — Junior member, if can apply Cor stay- 
— Effect— Such application presented — Manager’s 
application under S. 19 beyond sixty days after 

stay, if barred. . . 

It is no doubt true that a junior member of a 

Hindu joint family cannot act so as to bind the 
fumlly ns a whole by the consequences of hie act. 
But P. 19 of the A<-t expressly empowers in tlie case 
of n debt due by a joint Hindu family, any member 
of the family whether or not he i« the jodgment- 
debtor to apply for relief under that section and ns 
the relief of stay under S. 20 in only aneill^ry to 
the npplieation for the relief obtainnble under 8. 
19, it must follow that any memtter of n joint Hindu 
family in the ease of n family debt most also have 
the power to apply for st^iy under 8. 20. The con- 
sequence, therefore, of junior member’s obtaining 
the star order under 8. SO ie to make the period of 
limltatloo provided Id 8. 20 applicable to the appli- 
i-stion under 8. 10 naide by the komovoa or the 
manager of the family beyond elxtr devs of the star 
ordar. 1940 M.W.N. r54=;(l»46) 2 M.Ti..T. 635 
^60 L.W, 632=A T.B. 1046 Mad. 169. 

8. 10— Persona entitled— Partition between X 

and hit ancle — Uncle aubaecioently asaeused to 
income tax at manager— X, held entitled to relief 
under Act 


One bcciimc divided from his uncle as a result 
Ilf n ji.iiijtion suit dccieed on 30ih March, 1936. In 
igiiorjnico of tlij.s divi.sioi3, the lucome-tax Ofricer 
as.so.<scd the uiivli- to iiicouic-tax as mauager of a 
.piint family for 19.36-37: 

ifehl, that tl'c assessment of the uncle was valid 
with reference to S. 25-A (3), Income-tax Act, and 
litiving reg-avd to S. 14 (I) of that Act, the assess- 
ment eonlil not be regarded as tho assessment of Z’a 
share of the income Hence Z was not disentitled 
to the bciicfit.s of the Madras Act IV of 1938. A. 
I.R. 1943 Mad. 469=50 Jl.L.W. 132 (1) = (1943) 

1 M.T...T. 211=1943 M.W.N. 705=210 Ind . Cas. 
395. 

S. 19 — Persons entitled — Property already 

bound by mortgage- decree — Subsequent mortgagee 
of property, if can apply under S. 19. 

In tbo absence of any definition of the term “judg., 
meiit-debtor” in Act IV of 1938, the term can be 
understood as including a person whose liability is 
“a debt” as defined by the Act when the debt in 
question was a judgment-debt. A person who ac- 
{|Uires .nn interest jn the property already bound by 

a niortgagc-ilvciee by reason of a mortgage of that 
jirinKTty in bis favour becomes thereby liable to dis- 
charge the debt decreed and must, therefore bo deem- 
ed to be a .jiidginont debtor entitled to apply under 
8. 19 if be is an agriculturist. A.I.B. 1943 Mad. 
1.34=55 M.L.IV. 812=1942 M.W.N. 736=(1943) 

1 M.L.J. 137=207 Ind. Cas. 438. 

Ss. 19, 9 — Persons entitled — Agriculturist 

surety, if entitled to benefit of procedure under S . 
19, with reference to date on which his liability was 
incurred. 

Since tlie surety is, fur tlie purpo.sc8 of execution 
ill tbe iio-sitioii of a judgment-debtor there is no I'Ca- 
soii why he should not be given the benefit of the 
procedure laid down in S. 19, Mhdras Agriculturists ’ 
Relief Act for agi'iculturist judgment-debtors to the 
limited cxlcnt f>f the rcilucfion or scaling down of 
iiit«T»*st under the decree with reference to the ap- 
propriate .seel ion of the Act having regard to the 
diifi* on wliich the liability of tho surety himself, 
ncis incurred. 54 M.Ij.W. 699=A.I.R. 1942 Mnd. 
149=n941) 2 M.T. J. 1010=1942 M.W.N. 61=201 
Ind. Cos. 79. 

S. 19— Persons entitled— Decree-holder given 
leave to bid and set-off but sale not confirmed— 
Application under S. 19, if can be filed. 

Where, ill execution of n decree, a sale is held and 
the deerec-liolder with leave of tho Court to bid and 
set-off, purelmsen tbo property, the decree cannot be 
ri-gardcd as satisfied until tho sale has been confirm-, 
ed. ConBequcnti1y> before confirmation of Uie sale, 
an application by the judgment-debtor under 8, 19. 
Madras Agriculturists’ Relief Act, lies as the decree 
ie subHiHting. 64 M.L.W. 608=A.I.B. 1042 Mad 
110=1941 M.W.N. 941 = (I941) 2 M.L.J. 682=201 
Tiid. Cas. 229. 

/ 

— Ss. 19, 10, 2 (ii)— Persons entitled— Vendee 
of hypotheca implead^ in mortgage suit— If judg- 
ment-debtor— If can apply under S. 19 to scale 
down decree. 

A person impleaded os the vendee of the hypotheca 
in a mortgage suit is a judgment-debtor within tho 
meaning of the Madras A^ulturlsts’ Belief Act 
end can apply under 6. 10 to scale down the decree. 
The liability to the decree-holder is not the 
as the liability to the mortgagor in respect of which 
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tbe veiulor’s lieu subsists. Consequently, an appli- 
cation under S. 19 by the rendee of the hypotheca 
who is impleaded in a mortgage suit, cannot be re- 
jected on the ground that the liability which is sought 
to be scaled down is one in respect of which there 
jfi a charge under S. 55 (4) (&) of the T. P. Act 
.ind Ihcroforo, by S. 10 (2) (it) of Madras Act IV of 
lOllS, tile debt cannot bo scaled down. A.I.B. 1941 
M d. 8S!)i=.-4 M.L.W. 240=1941 M.W.N. 804= . 
19!) Tnd. Cas. 617. 

Ss. 19, 20 — Persons entitled — Decree against 

firm — One member agriculturist — Whether can 
apply under Ss. 19 and 20. 

A debt incurred by a xmrtnership is really a debt 
ituurrcd hv the partners for which each of them is 
liable. ‘Whero this is recognised by the decree which 
makes the petitioner and his partners personally lia- 
ble. the petitioner is a judgment-debtor with a lia- 
bility and if he is an agriciiltiirist, be is entitled to 
apply under Rs. 19 and 20, Mndras Agriculturists’ 
Belief Act. A.I.R. 1941 Mad. 611=53 M. L. W. 
497=(1941) 1 M.L.J. 609=1941 M.W.N. 570=199 
Tnd. Cas. 436. 

S. 19 — Persons entitled — Term ‘judgment- 

debtor’, scope and extent — Liability of purchaser 
of property subject to mortgage is debt within 
meaning of Act, hence, he is entitled to apply un- 
der S. 19. 

The term “judgment-debtor” in S. 19 includes a 
person whose liability is a ‘debt’ as defined by the 
Act, more especially ns that definition includes a 
judgment-debt. Hence, “ judgmcnt.debtors” must 
be taken to include those claiming through or under 
him. The liability of a purchaser of property sub- 
ject to a mortgage being a debt within the meaning 
of the Act, the purchaser is entitled to apply under 
S. 19 for scaling down the debt due under the mortj 
gage decree. A.I.R. 1941 Mad. 158=(1940) 2 

M.L.J. 887=52 M.L.W. 819=(1940) M.W.N 
1247. 

Ss. 19, 3 (ii) — Persons eiititled — Puisne mort- 
gagee impleaded in suit by prior mortgagee— If 
‘debtor’ entitled to benefits of Act. 

A puisne mortgagee implaaded by the prior mort- 
gagee in his suit, can be deemed to be a ^‘debtor” 
entitled to the benefits of the act as he is the person 
liable to pay the amount of tbe debt due to the prior 
mortgagee. A.I.R. 1941 Mad. 113=1. L.R. (1941) 
Mad. 53=52 M.L.W. 481=(1940) 2 M.L.J. 513 
=1940 M.W.N. 1010=159 Ind. Cas. 697. 

S . 19 — Persons entitled . 

The Court bearing an appeal from a decision in a 
suit wlierein the plaintiff seeks to escape liability 

from a decree of another Court, has no jurisdiction 
under S. 19 or any other section of Madras Act TV 
of 1938 to scale down the decree which is being at- 
tacked at the instance of the plaintiff. (1940) M. 
W.N. 936=A.I.R. 1941 Mad. 76=(1940) 2 M.L. 
J. 416=52 M.L.W. 385. 

S. 19 — Persons entitled— Mortgagor and pur- 
chaser of hypotheca both agiculturists — ^Purchaser 
can claim to have debt scaled down. 

Wl>cre both the mortgagror and the purchaser of hy- 
potheea are agriculturists, the purchaser can claim to 
have the debt scaled down on the basis that the 
•mortgage debt for which he became liable is itself a 
renewal of an earlier debt in favour of the same 


creditor. A.I.R. 1941 Mad. 62=52 M.L.W. 607 
= (1940) 2 M.L.J. 685=(1940) M.W.N. 1081. 

S. 19 — Persons entited — Word ‘judgment- 

debtor’, if includes his assignee. 

The word “judgment-debtor” in S. 19, Madras 
Agriculturists’ Relief Act does not include the assi- 
guce of n judgment-debtor. Hence the purchaser of 
the equity of redemption from the judgment-debtor 

is not entitled to the benefit of S. 19. A.I.R. 1940 
Mad. 9n7=(1940) 2 M.L.J. 317=(1940) M.W.N. 
82=191 Ind. Cas. 744. 

Ss. 19, 20 — Persons entitled — Every member 

of joint family if can file petition under Ss. 19 and 

20 in succession. 

It is a concession to joint family that aay member 
entitled to relief may apply to stay and scaling down. 
The concession is not that every member of the fa- 
mily. in succession may obtain 60 days’ stay. Ob- 
viously. the joint family is bound by any order pass- 
ed on the application of any member, or by any 
default committed bv any member. A.I.B. 1939 
Mad. 500=(I939) M.W.N. 441=49 L.W. 620= 
n939) 1 M.L.J. 888=1. L.R. (1939) Mad. 530= 
183 Ind. Cas. 865. 


7. Power and duty of Court. 

S. 19— Power and duty of Court— Application 

of other provisions of the Act. 

No doubt S. 19 in terms gives to any judgment- 
debtor the right to apply.- But when the Court 

comes to deal with that application, it is required to 
apply the provisions of the Act to the decree and this 
process brings into force the provisions of 7, 
and 9 of the Act. (1945) 1 M.L.J. 384=58 L.W. 
246=1945 M.W.N. 383=A.I.B. 1945 Mad. 388. 

-S. 19— Power and duty of Court- Proceedings 

under -r- Court, if can see whethe decree to be 
scaled down is barred by limitation. 

In a proceeding- under 8. 19, the Court is bound to 
go into the question whether the decree sought 
sealed down is barred by limitation or not* 1 1 
open to the Court to scale down the d^ee V 

stance of the decree-holder rese^ng the pl^ of hm 
tation raised by the judgment-debtor for di^owi 

“in appropriate proceelings. ’’ 2 

657=56 L.W. 413 (2)=1943 M.W.N. 524=(m3) 2 
M.L.J. 135=210 Ind. Cas. 448. 

Ss. 19, 20— Power and diity of Court— 

eution sale after Act — Decree-holder bidding 
leave to set-off. Before confirmation of Wj? 

raent-debtor applying under Ss. 19 and 20-Fnrther 

proceedings stayed: 

Eeld, (t) that as the sale was not ^ 

set-off, though permitted, could not be said to 
been completed: 

(it) that when the execution proceedings were st^- 
pd and the petition under 8 . 19 was filed at a_^ 
when there was a subsisting deerree debt^ the ^ 

•wvas obliged to apply the procedure Iwd dojm m »• 
19 and scale down tint decree. A.I.R. 1“^^ 
25=(1942) 2 M.L.J. 484=205 Ind. Cas. 631. 

Ss . 19, 8— Power and duty of bv 

agricuturist mortgagor for redemption — Preitm 
nary decree passed — Application for s^ g 
—Purchasers of portion of mortgaged propercy, 
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non-agriculturists — Full satisfaction of decree, if 
can be entered. 

A preliminary decree for redemption was passed jii 
favour of the mortgagors. It was found that they 
were agriculturists and that the amount already paid 
to the decree-holder was more than twice the principal 
sum payable by the mortgagors under the mortgage, 
in ibeir application for scaling do'vn tho decree* 
Some of the judgment-debtors who were purchasers of 
portions of the hypothecn were non-agriculturista and 
jt was, therefore, contended that the Court ought not 
to enter full satisfaction of the decree even as against 
them as they were not entitled to the benefits of the 

^®cree.holderB who were agricultu- 
nsto brought the suit as mortgagors to redeem the 
mortgage impleading purchasers of portions of the hy- 
co.plaintifFs and redemption had been de- 

Redemption of the 
to fhem® could not be denied 

menf tn the money reserved with them for pay. 
ment to the mortgagee as ‘mere custodians’ for the 

woulfr"® the decrees-holders 

^ ^ the scaling down 

Tini7 purchasers would not have to 

Tour* K '”®’!tgagee. In such circumstances, the 
S’ nTfd/”*f satisfaction of the decree as a 

henJfits^ ^ fi? ® /S«cultunst mortgagors the foU 
the »ln flip, ”°t necesairily benefiting 
hvDothppn^ purchasers of portions of the 

1 \r'\'^r 557=53 L.W. 490 

rnd CaV 24?; 547=1941 M.W.N. 386=200 

^omnrftw? 117-Power and duty of Court - 
should h providing that a certain gross sum, 
Wd satisfaction of suit claim 

SDeciflnfit '^‘thout allocating any part of that sum 
hS jA «°«ts of suits-Se. 11 and 19 cannot 

ODon *1! creditor — C^rt h.ns no power to re- 

IbfipJ ‘be costs that would have 

t<>*f at,A ^ fbo suit bad succeeded after con- 

debtAP payment when the Jndgment* 

dsr fl scaling down the decree debt nn- 

L W ■ 8 M.L.J. 476=52 

Mad.' M.W.N. 946=A.I.B. 1940 


an order which mil affect tho decree. TJie Judges 
obviously have no power to make any order which 
; ffict.s {lie judgment whicli they have delivered un- 
less passed on an application for review. A.IR 
1941 Wad. 929=(1941) 2 M.L.J. 855=54 L.W. 
627=1941 M.W.N. 1052=1. L.R. (1942) Mad 
340=198 Ind. Cas. 117 (F.R.). 

77—83. 19 and 20 — Procedure — Application by 
.lu(igmcnt*u6btor for stoy or scaling down debt— 
OJlier jigriculturist co-judgment debtors need not 
join in afores.'ijd application — They can move sepa- 
rately under S. 19 or S. 20. A.I.R. 1941 Mad. 
556=53 L.W. 158=(1941) 1 M.L.J. 218=1941 
M.W.N. 204 (1). 

— --Ss. 19, 11— Procedure— Scaling down. 

1 here is nothing in the Act which excludes from 
tho scaling down operation interest on costs. There 
is nothing in S. 19 which is inconsistent with the 
view that the application therein provided for, was 
intended to b© only in respect of the principal sum 
tor costs or that this provision had any other object 

than to give effect to the provisions of S. 11. When 
there is a decree for costs which forms part of a 
decree being scaled down under S. 19, the provisions 
of the decree relating to interest on costs should 
bo amended by the process laid down jn 8s. 8 and 
9 of the Act. A.I.R. 1941 Mad. 52=fl940) 2 M 
707=53 M.L.W. 638=(1940) M.W.N. 1128 
=194 Ind. Ois. 36. 


8. Procedure. 

iy_ 7, 8 — Proceduro— Judgment delivered 

Sk-I?" appeal — Practice of remitting 

^*d application for sc^ng down 
lower Court for enquiry and report and 

vSldity *“ accordance with that report— 

Where, subsequent to delivery of jodgment by the 
High Court on appeal, an application for s^ing 
down the debt is filed, the practice of remitting such' 
opplieation to the lower for enquiry and re- 

port and drawing the decree in accordance with such 
report la contrary to law jn view of the provisions 
of C- P. .Code (8 . 38,0 . 20). Once a jodgment 
has been deliver^, tbe eonsequest decree most be 
dmwn up In aecoroanee with the terms of tbe judg- 
ment and DO Hiibordinate Court has power to pass 
W.N. 25. 

10— P. Y. D.— 83 


9. Scaling down. 

— Scaling down — Second appeal from 
mortgage decree pending at commencement of 
Act— Petition for relief filed in High Court during 
pendency of appeal but no reference to it in judg- 
ment in second appeal — Subsequent order remand- 
ing petition to trial Court — Trial Court scaling 
down debt — After delivery of judgment Court in 
second appeal has no power to remand petition for 
disposal to trial Court and consequently ^al Court 
has no power to scale down debt. 

During the pendency of a second appeal from a 
mortgage decree, pending at the time of the com- 
mencement of Act (TV of 1938), the mortgagor 
filed a petition to the High Court for relief under the 
Act. Tliere was no reference in the judgment or the 
decree passed in second appeal, to the petition un- 
der the Madras Act (IV of 1938) . By a subsequent 
order the petition was remanded to the trial Court 
for disposal according to law ond the trial Court 
holding the view that because the High Court had 
remanded tbe petition for disposal it had power to 
modify the decree passed In scond appeal, sealed 
down tbe debt: 

^ Seld, that the High Conrt bad no power, after 
It ^d delivered judgment In the second appeal, to 
modify that judgment by conferring upon one of 
the parties a relief under the Act which wna not 
obtained at the proper time. Hence the order of 
the High Conrt remanding the petition to the trial 
Court for disposal would not give to the trial Court 

»ot already possess to 
^dify the dwree in ^ond appeal. The decree la 
^ond appeal being final any finding by the trial 

f prooeanre hwn t.).en 

had Court 
had, thCTefore, no power to mqdi/y that decree and 

09461 1 .Mad. L.J. 5=59 Mad. L.W. 14=1946 If 
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S. 19 — Scaling down — Mode of. 

In scaling down the decree debt, the amounts 

mentioned in the deposit receipts should not be 
taken as the principal but the process should be 
carried further hack and the amount properly pay- 
al)lc to tlic decree-holder should be ascertained 
afier applying the appropriate provisions of the 
Act. ( 1945 ) 1 M.L.J. 391=1. L.R. (1945) Mad. 
742=1945 M.W.N. 268=58 L.W. 193=A.I.R. 
!'» 4 .^ Mad. 342. 

Ss. 19 and 15 — Scaling down — Decree passed 

for contractual rent which alone could be claimed 
when Court dealt with matter — Amendment of S. 
3 (2) (d), Madras Estates Land Act by Act 18 
of 1936, if can change charater of rent or relations 
of parties — Scaling down — Mode of. 

The amendment of S. 3 (2) (d), Madms Estates 
Land Act, by Act 18 of 1936 which enlarged the 
8co[)o of the definition of ‘estate’ in S. 3 (2) (d) can- 
not govern completed judicial proceedings and divest 
vested rights. Wliere the decree had already been 
passed (on March 18, 1936), for an ordinary con- 
tractual rent (rent of damages for use and occupa- 
tion of land) which alone could be claimed at the 
time when the Court dealt with the matter, the am- 
endment of 1936 to the Madras Estates Land Act will 
not change the character of that rent or the reLations 
of the parties as they stood at the time of the pre- 
vious adjudication, by t^e-nting the decree-holder as a 
land-holder of an estate under the Estates Land Acty 
and the rent decreed in the previous suit as rent due 
to him as such land-holder, even though he did net 
sue as a land-holder of an estate and got his decree 
on the basis of an ordinary contract. The decree, 
therefore, can be scaled down only as a decree for a 
debt and not as a decree for rent. A.I.B. 1942 
Mad. 746=1942 M.W.N. 472=55 L.W. 558=(1942) 
2 M.L.J. 359=204 Ind. Cas. 367. 

— ^S. 19 — Scaling down — Sole judgment-debtor 
agriculturist — Scaling down of decree, extent of. 

Wlien the solo judgment-debtor on the record is an 
agriculturist, the scaling down of the decree need not 
be restricted so as not to affect any portion of the 
property covered by the decree which has come into 
,the hands of a non.agriculturist after the suit. 53 
L.W. 162=A.I.B. 1941 Mad. 497=1941 M.W.N. 
284=(1941) 1 M.L.J. 223=200 Ind. Cas. 388. 

S. 19 — Scaling down — Decree of Appellate 

Court, if can be scaled down by trial Court. 

The trial Court has power under S. 9 to scale down 
a decree passed by the Appellate Court. A.I.B. 
1941 Mad. 113=1. L.B. (1941) Mad. 53=52 L.W. 
481=C1940) 2 M.L.J. 513=1940 M.W.N. 1010=195 
Ind. Cas. 697. 

Ss. 19, 8, Expl. 10 (2) (ii), 4 (f)— Scaling 

down — Explanation to S. 8 contemplates renewal 
of debt by same debtor — Parties to first and sub- 
sequent debt, if must be identic^ — ^Purchassr of 
mortgagor’s equity of r^emption executing pro- 
note in mortgagee’s favour to satisfy mortgage— 
Note, whether renewal of pre-existing liability — 
Scaling down . 

Explanation to S. 8 contemplates the renewal of a 
debt or its inclusion in fresh doenmenfc by the same 
debtor. But it does not necessarily follow that the 
parties to the first debt and second debt must be ab- 
solutely identical. Where the purchaser of the 
mortgogor’s equity of redemption executes a pre-note 


to discharge the mortgage debt, the pro.note must 
bo deemed to be a renewal of the pre-existing liability 
and the debt under the note can, therefore, be scaled 
down under S. 19. The liability sought to be scaled 
down in such a case is not a liability in respect of 
which a charge is provided under S. 55 (4), T. P. 

Act and hence S. 10 (2) (ii) is no bar to scaling 
down the debt S. 4 (/) as no application to such 
a case. A.I.B. 1941 Mad. 59=(1940) 2 M.L.J. 
651=(1940) M.W.N. 1042=52 L.W. 582=196 Ind. 
Cas. 276. 


S_ 19— Scaling down — Decree debt due by 

joint family — Any member can apply for scaling 
down — Mortgage debt due by joint family— Scal- 
ing down, whether ought to be only with refer- 
ence to agricultural lands included in mortgage. 

Where the decree debt sought to be scaled down is 
a debt due by the joint family, any member of the 
family can apply to liave the decree debt scaled down 
according to the provisions of the Act. In such 
c» ses, it is the debt of the family as a whole that 
has to be scaled down provided, of course, the 
joint family is proved to be an agriculturist with- 
in the meaning of the Act. There is nothing in 
the Act to suggest that the benefit of scaling down 
in such cases is to be restricted to the member of 
the fomily who makes the application. 

The view that the scaling down of a mortgage 
debt due by an agriculturist joint Hindu family 
ought to be only with reference to the agricultural 
kinds which happen to be inoluded in the mortgage 
but not with reference to the other properties like 
Imuses etc., comprised in the mortgage, is erroneous 
as the entire scheme of the act has reference to the 
character of the debtor and not to the character of 
the property comprised in a security for the debt. 
A.I.B. 1940 Mad. 435=(1940) 1 M.L.J. 300=51 
L.W. 269=(1940) M.W.N. 283=192 Ind. Cas. 62. 


19-A (4), (a) and (b) and (8)— Order un- 
der — Appealability — Ex parte proceedings — Refusal 
to set aside — Appeal— Maintainability— C. P. Code, 
O. 9. R. 13 and O. 43, R. 1 (d). 

Where the Judge found that the debtors were no* 
agriculturists entitled to the benefits of Madras Act 
(4 of 1938) but without dismissing the petirion 
bn that ground he went on to say that the creditor 
was entitled to whatever amount was payable under 
the mortgage: 

Beld, that the order should be deemed to he one 
under 8. 19.A (4) (6) of the Act and that it was 
not appealabjle. Although 8. 19-A (8) of Madras 
Act (rv of 1938) may make the provisions of O. 9. 
B. 13 of the C. P. Code, applicable to proceedings 

under the Act, it cannot attrapt the right of 
conferred under 0. 43, R. (1) (b)! of the C. P. Co«. 
Hence an order refusing to set aside the e® parte 

proceedings is not appealable. 225 

1946 M.W.N. 66=69 L.W. 36=A.I.B. 1946 Mad- 

264=(1946) 1 M.L.J. 54. 

S . 19-A — Scaling down, procee^^ for— Pro- 
cedure — Necessary parties. , . 

Bv reason of the new section 19-A, enacted oy 
the ’Amending Act of 1943, proceedings for scaling 
down until then held under the rujes must now be 
deemed to be held under the Act itself, and it 
necessary that all parties who wonld be neceswry 
parties in a suit, be imploided in those proceemngs 
seeing that there Is now a right to get a decree oa 
the basis , of the declaratt'on on payment of the necea- 
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sary Ckmrt-fee. It is now necessary to implead 
all those persons who would have been necessary 
parties to a suit on the mortgap. (\944) 2 
Lj. 329=57 M.L.W. 563=1944 M. W. N. 740 
=A.I.R. 1945 Mad. 116. 


Ss. 19-A and 25-A— Scope and operation -- 

Order declaring amount due as sealed down— buit 
by mor^agee to enforce mortgage after the ainend- 
ing Act— Suit whether maintainable in view of pro- 
visions of S. 19-A of amending Act— Subsequent 
alienee’s non-joinder whether fatal to suit. 

The appellant applied in 1940, under the rules 
framed by the Madras Agriculturists’ Relief Act for 
a declaration of the amount due by him under a mort- 
gage claiming to be an agriculturist entitled to the 
benefits of the Act The debt was scaled down and 
the amount payable by appellant was determined. 
Subsequently the Act (XV of 1943) was passed am- 
ending the Madras Agriculturists’ Relief Act by in- 
serting new Ss. 19-A and 25--A. On the question 
whether a suit to enforce a mortgage 
amending Act came into force was maintainable, in 

view of sub-S. (9) of S. 19-A. 

Seld, that there was nothing in the new provisions 
preventing the respondent from suing to enforce 
his mortgage. The right of suing to enforce o 
mortgage which the respondent undoubtedly had 
when the amending Act was passed could not have 
been extinguished without express words. The non- 
joinder of a subsequent alienee will not be fatal to 
Ihe suit the result being that the decree will not bind 
him. 69 L.W. 147=1946 M.W.N. 162=A.I.B. 
1946 Mad. 335=(1946) 1 M.L.J. 136. 


S. 20. 


Synopsis. 


1. ^-ppeal. 

2. Applicability. 

3 . Fresh application . 

4. Interpretation. 

5. Limitation and starting point. 

6. Parties. 

7. Powers and duty of Court. 

Z . Revision . 

9 . Miscellai^us . 

1. Appeal. 

— S. 20 — Order dismissing appl^tiojton ground 
that judgment-debtor is not agrienltoristr^Appral 
— C. P. Code, St. 47 and 96. 

An order dismissing an application to stay exe- 
cution proceedings under 8 . SO of the Uadras Agrl. 
culturists* Belief Act on the ground thet the judg- 
ment-debtor is not an agrjenturlst, relates to the 
exeoutioD, discharge or aatisfeetion of a decree with- 
in the mwniqg of 8. 47, 0. P. Code, and an app^ 
therefor# lie# nadar B. 06, O. P. Code. 74 I. A. 
864=I.L.B. (1048) Mad. 806=1048 M.W.K. 16 
=A.1.B. 1040 P.O. 18=60 Bom.Ii.B. 16=01 L. 
W. 68=68 O.W.N. 876=(1048) 1 M.L.J. 41 (P. 
0.). 


nsre la no right of appaal from the BwaimaJ of 
aa appUeatlaa uader 8. 80. 1048 M.W.H. 141= 
A.I.B. 1048 


Mad. 410=66 L.W. iWaflOOS) 1 
M.L.J. 814cs801 lU. Oao. 781. 


S. 20 — Appeal. 

There i.s no appeal from order under S. 20. o4 
L.W. 283=A.I.R. 1941 Mail. 831=(1941) 2 M. 
L.J. 497=200 Ind. Cas. 257. 

S. 20— Appeal — Court holding applicant un- 
der S. 20 not entitled to benefit under Act— Order, 
if appealable under S. 47, C. P. Code. 

The Court to which an application is made under 
S 20, must decide whether the person making the 
application is a person entitled to the benefits of the 
Act or not. But the inquiry contemplated by S. 20 
is an inquiry of a summary kind. The only ques- 
tion which arises under S. 20 is a question betweou 
the executing Court and the Applicant and not a 
question between the parties to the decree. Conse- 
quently, the order dismissing an application under 
S. 20 is not on appealable order under S. 47, L. F- 
Code. A.I.R. 1939 M.ad. 942=(1939) M.W.N. 
910=50 L.W. 411=(1939) 2 M.L.J. 495=186 Ind. 
Cas. 424. 

2. Applicability. 


Ss. 20, 21— Sale by Official Receiver— S. 20, 

if li^ 

S.*^20 has no application to sales by Official Revei- 
vers and cannot be invoked in favour of a person 
who is not a judgment-debtor seeking to stay the 
execution of a decree. A.I.R. 1942 Mad. 254=54 
M.L.W. 513=1941 M.W.N. 947=(1941) 2 M.L. 
J. 698=200 Ind. Cas. 784. 


S. 20— Applicability — Sale in execution of 

money-decree, confirmed — Execution does not ter- 
minate until property is delivered to purchaser— 
S . 20, if can be applied to stay delivery proceed - 


The terms of S. 20, are wide enough to cover n 
case, where, after the confirmation of sale in exe- 
cution of a simple money-decree an application for 
the delivery of the property is pending. If the pro- 
perty purchased by the decree-holder in execution 
of his money decree has not been delivered to him, 

then execution is not at an end and S. 20 can, there- 
fore, be applied to stay a delivery proceeding. A. 
I R 1940 Mad. 826= (1940) M.W.N. 760 (1)= 

62 M.L.W. 244=(1940) 2 M.L.J. 234=191 Ind. 
Ohs. 359. 


.. S. 20 — Applicability. 

Where, in a suit by first mortgagee, the puisne 
mortgagee is given merely the privilege of freeing 
his own security and preserving his possession, he is 
not a debtor. He cannot, therefore, apply under S. 
20 of the Act. A.I.R. 1940 Mad. 61^0 M.L.W. 
150=(1939) 2 M.L.J. 225=1939 M.W.N. 736. 


3. Fresh application. 

, — Ss. 20, 19— Dismissal for default of an appli- 
cation under S. 20 does not bar application under 
S. 19. 53 L. W. 227=(1941) 1 M. L. J. 296= 

1941 M.W.N. 270=A.I.R. 1941 Mad. 433. 

■—8. 20— Fresh application— Father not fol- 
lowing up hia atay application with application 
under 8. 19 but dying before expiry of sixty 
days— Hia ton, if can file fresh application. 

Where a father did not follow up hti stay appli- 
cation under S. 20 with an application under S. 19, 
but died just before the expiry of the sixty days' time 
allowed under S. 20. his son, who is knplcadcd as hU 
legal represen t ative, cannot file a fresh application 


i63i 


MADRAS AGRI. RELIEF ACT (,938), S. 20-4. Interpretation. 


under S. 20. A.I.R. 1941 Mad. 100=52 L.W. 
431 (1)=(1940 ) 2 M.L.J. 466=(1940) M.W.N. 
951=W Ind. Cas. 134. 

4. Interpretation. 
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that when once a stay has been granted, limitation for 
an application under S. 19 will begin to run. A J R 
1943 Mad. 245=(1942 ) 2 M.L.J. 735=55 l’ W 
844 (1)=1942 M.W.N. 789=207 Ind. Cas. 274. ’ 


S. 20, Proviso— Word ‘rejected’ includes — Limitation and starting point of— The 


dismissal for default of appearance — It is not 
used in restricted sense as in Civil P. C. (1908), 

O. 7, R. 11. '' 

The word 'rejected' in the proviso to S. 20, 
Madras Agriculturists’ Relief Act, signifies rejected 
on any ground whatever including default of appear- 
ance of the petitioner. It is not used in the res- 
tricted sense in which it is under' in O. 7, R. 11, Civil 

P. C., namely, rejected owing to some formal de- 
fect in the application. A.I.R. 1946 Mad. 78=58 
Mad. L.W. 531=1945 Mad.W.N. 70^(1945) 2 
Mad. L. J. 374=223 Ind. Cas. 407. 

■ Ss.^ 20, 19 — Interpretation — Explanation of 
expression “Court which passed the decree” in 

S. 20, whether applies to S. 19. 

Sections 19 and 20, should be read together and the 
explanation of the expression “Court which passed 
the decree” in S. 20 equally applies to S. 19. A. I, 
R. (1939) Mad. 483=1. L.R. (1939) Mad. 520= 
(1939) M.W.N. 164==I9 L.W. 303=(1939) 1 M. 
L.J. 229=IB3 Ind. Cas. 596. 

5. Limitation and starting point of. 


•S. 20— Limitation. 


There is nothing in S. 20 to warrant the distinc- 
tion between an execution proceeding taken in a Court 
which _ passed the decree and a similar proceeding 
taken in a Court other than the one which passed the 
decree. In both cases, applications for stay can l)e 
made under S. 20 and if a stay is ordered, then the 
proviso to the section is attracted so as to m^e it 
incumbent upon the judgment-debtor to file ati ap- 
plication for relief under S. 19 within sixty days 
of the stay order. 1945 M.W.N. 754=58 L.W. 
63^=A.I.R. 1946 Mad. 153=(1945) 2 M.L.J. 535. 

’ S. 20— Limitation — Computation of period 
of sixty days — Starting point. 

The order contemplated in tht proviso to S. 20 is 
the order of stay pending the disposal of an applica- 
tion under S. 19 passed on the application under S. 
29. Limitation for a proceeding under S. 19, there- 
fore, cannot run from the date of the interim stay 
order but from the date the order is made absolute 
under S. 20. 

Per Wadsworth, J . — The procedure of granting an 
ad interim stay followed by an absolute order is not 
contemplated by the Acta interim order is not an 
order under Act and limitation cannot run from such 
order. I.L.R. (1945) Mad. 188=(1944) 1 M.L. 
J. 427=57 L.W. 334=1944 M.W.N. 410=A. I. 
R. 1944 Mad. 455. 


■ S . 20— Limitation under— Applicability . 

The time limit prescribed in S. 20 which in terms 
applies only to applications for relief imder S. 19 
does not apply to applications for rdief under S. IS 
in respect of decrees for rent. A.I.R. 1943i Mad. 
321=(1943) I M.L.J. 45=1943 M.W.N. 43 (i)= 
56 L.W. 137 (1)=212 Ind. Cm.- .214. ' • 

Ss. 20, 19— Limitation, starting point- 

interim suiyriollowcd by absolute order is not 

contemplate. , 

The prOcedune of the executing Court in grantii^ 
an ad inierim .stay followed by an absolute order ie 
not contemplated by S. 20 of A»t IV of 1938 and 


period of limitation prescribed in S. 20 begins to 
run with the grant of a stay. A.I.R. 1941 Mad. 
433=1941 M.W.N. 27(h=(1941) 1 M.L.J. 29&= 
53 L.W. 227. 

S. 20 — Limitation — Expiry on Holiday- 

Proviso— Interpretation — Period of 60 days 
expiring when Court is closed — Application 
imder S. 19 made on day the Court re-opens, 
whether in time. 

Per Leach, C. J . — The Proviso to S. 20, Mad. 
Agri. Relief Act, fixes the pericxi of limitation for 
an application by an agriculturist judgment-debtor 
when a decret is being executed against him. It is 
a special provision inserted in the Act to meet the 
case where an agriculturist against whom a decree has 
been passed has not taken the steps contemplated by 
S. 19 and he finds that the decree-holder is taking 
active steps against him. Hence, if the period of 60 
days contemplated by S. 20 expires when the Court 
is closed, an application for scaling down the debt 
under S. 19 made on the first day when the Court re- 
opens would be deemed to have been filed in time. 

Per Patanjali Sastri, /.—Even if the period of 60 
days referred to in S. 20, Mad. Agri. Relief Act be 
not strictly regarded as a period of limitation for an 
application under S. 19, the result would be the sam^ 
For, apart from S. 20, there is no time limit for such 
an application. It is clear from S. 7 thar the debtor 
is entitled to the benefit of the scaling down of his debt 
in accordance with the Act so long as the debt is 
outstanding and enforceable. His right to apply 
tinder S. 19 must, therefore, be taken to accrue de 
die in diem. His application would thus be a proceed- 
ing to which the Limitation Act does not apply and 
therefore, the provisions of S. 11, Madras C^eral 
Clauses Act, would ^ applicable, A.I.R. 1939 
Mad. 613=1. L.R. (1939) Mad. 886=(1939) M. 
W.N. 521=49 L.W. 76^(1939) 2 M.L.J. 308= 
186 Ind. Cas. 379. 

6. Parties. 

S. 20 — Parties. 

Where the applicant under S. 2fliiad been adjudi- 
cated insolvent prior to the mortgage suit against him 
(in connectimi with which the application is made), 
it is desirable that both the insolvent and the Official 
Receiver are made parties. If. however, the Official 
Receiver is not made a party, the proceedings are TOt 
void. (1944) 1 M.L.J. 427=57 L.W. 334=1W 
M.W.N. 410=1. L.R. (1945) Mad. 18&=A.I.R. 
1944 Mad. 455. 

Ss. 20, 19 — Parties— Application by judgment- 

debtor for stay or scaling doym debt— ^ther agricul- 
turist co-judgment-debtors need not join in the ato^ 
said application — They can move separately 
19 or S. 20. (1941) 1 M.L.J. 218=53 L.W 158 
=1941 M:W.N. 204=A.I.R. 1941 Mad. 556. 

* * I 

7 . Powers and duty of Court. 

* • 

— 7--S.:,,^^^Power8 and duty of Court. 

Where' application is- filed , under S. 20 be 
fore- the ordi« haie been, passed spchaj»phcatiw»^ 
it is not within theiiToqopetencerof. jhe- r ex«uti^ 
Court to proceed with the applicattons for adjust- 
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ment vdiich are essentially process in execution. S7 

L. W. 71=1944 M.W.N. 110=(1944) 1 M.LJ. 
136=A.I.R. 1944 Mad. 255. 

Ss. 20, 19 — Powers and duty of Court — 

Debtors conduct obstructive — Court, whether 
bound to grant stay — Conditions for stay, if can 
be imposed. 

Section 20 does not allow the Court a discretion 
to refuse a stay in a case in which the conduct of the 
debtor has been obstructive, nor does it contain any 
provisions for imposing conditions for the grant of 
stay, ^ction 23 contains no time limit, within which 
the setting^ aside of the sale has to be followed by 
an application under S. *9. There is nothing in the 
Act to prevent a debtor from %vaiting to the last pos- 
sible minute and then filing a stay application just at 
the time when the second sale is being held. The 
^ling ^urt is obliged to stay the second sale on be- 
ing satisfied that the debtor was an agriculturist. 
The holding of the sale in disobedience to the provi- 
sions of S. 20 constitutes a material irregularity. A. 
I.R. 1942 Mad. 731=55 M.L.W. 721=(1942) 2 

M. L.J. 585=1942 M.W.N. 664=204 Ind. 0»s. 
147. 


.20--Proviso— Powers and duty of Court 
—Applicability and interpretation — Execution 
of decree stayed under S. 20 — Application 
under S. 19 filed more than sixty days after 
stay and contested by decree-holder — Decree 
amended — Executing Court must execute de- 
cree as amended. 

The words “notwithstanding anything contained in 
this Act to the contrary” in S. 20, proviso, Madras 
Agri. Relief Act presumably have reference to the 
provisions of S. 7 which prohibit the execution of 
a decree against an agriculturist in so far as a decree 
is for an amount in excess of the sum as scaled down 
under Chap. II. They are not intended to refer to 
a case where the decree has in fact been amended 
before execution has actually been taken. The words 
“the decree shall be executed as it stands” in the 
proviso to S. 20 have reference to the frame of the 
decree at the time of the execution, having regard to 
any changes which it may have undergone in the 
trial Court, and not to the frame of the decree as it 
stood at the time of the stay order. Hence, where 
the application by the judgment-debtors under S. 19, 
filed more than sixty days after the stay of execution 
of decree under S. 20 was contested by the decree- 
holder and his objection to the amendment of the decree 
was overruled, it is no longer open to him to urge 
before the executing Court that the decree to be exe- 
cuted is the decree as it stoM before the amendment 
Even if the amendment was wrongly made, he is 
bound by it and the executing Court must execute 
the decree as amended. A. I.R. 1942 Mad. 757= 
55 L.W. 718 ( 2)=1942 M.W.N. 694=(1942) 2 
M.L.J. 589=204 Ind. Cas. 517. 

t. 20. 19— Powers and duty of Court— Ap- 
lication under S. IS^Notlce under S. 20— 
roceedings under O. 21, R. 90, must be stayed. 

Proceedings under O. 21, R. 90^ Civil P. C., are 
proc e e d ings In executioa which must necessarily be 
stay^ when an order under S. 20, Madras Act IV 
of 1938 has been passed, until the disposal of a pend- 

a * application under S. 19. Ttie fact that a sale 
before October 1. 1937, cannot be set aside under 
Madras Act IV of 1938 doa not justify the Court in 
going on with proceedings relating to such a sale, 
when all execution proceedings have been stayed. 


I' 


A. I.R. 1942 Mad. 727=1942 M.W.N. 550=55 M. 
L.W. 531=(1942 ) 2 M.L.J. 311=204 Ind. Cas. 
2.56. 

Ss. 20, 19 — Powers and duty of Court — 

Application for stay of execution on ground that 
applicant is desirous of filing application under 
S. 19, when should be made — “Good faith”, if 
condition. 

The Act docs not comi- I tlie judgment-debtor to 
make an application to stay the c.xecution on the 
ground that he is desirous of filing an application 
under S. 19 at an early stage and so he cannot be 
deemed to have waived his rights if he did not do so 
at an earlier stage. He can make his application at 
any stage and even though it be not made in good 
faith, the terms of S. 20 leaves no discretion to the 
Court to reject it. The right the petitioner has, to 
have the execution stayed pending the filing of an 
application under S. 19, he obtains at all times and 
under all circumstances. A, I.R. 1942 Mad. 398= 
1942 M.W.N. 185=(1942) 1 M.L.J. 335=55 L. 
W. 251=202 Ind. Cas. 67. 

S. 20 — Powers and duty of Court — Order 

under S. 20, if can be made conditional. 

Section 20 does not permit of a conditional order 
being made for, if the condition is not fulfilled, S. 
20, still makes it primary to stay. So the making of 
a condition would be infructuous. A. I.R. 1942 
Mad. 398=1942 M.W.N. 185=(1942) 1 M.L.J. 
335=55 M.L.W. 251=202 Ind. Cas. 67. 

8. Revision. 

S. 20 — Lower Court's order neither per- 
verse nor embodying irregularity relating to 
jurisdiction — Revision. 

Where, on an application under S. 20, the lower 
Court has come to a conclusion which cannot be des- 
cribed as perverse and certainly embodies no irregu- 
larity relating to jurisdiction, the High Court will 
not interfere in revision as its powers of interference 
are confined solely to powers under S. 115, Civil P. 

C. A. I.R. 1941 Mad. 831=54 L.W. 283=(1942) 

2 M.L.J. 497=200 Ind. Cas. 257. 

9. Miscellaneous. 

S. 20 — Decree passed against father in 

respect of family liability must be deemed to be 
decree against son. 

Where a decree has been passed a^iost the father 
in respect of a family liability, that is to say, a lia- 
bility enforceable against the family property, the 
decree must be deemed in law to be a decree passed 
against the son also. The subsequent insolvency of 
the father does nor affect in any way and make the 
decree anytheless a decree passed against the son. 

A. I.R. 1940 Mad. 95=50 L.W. 636=(1939) M. 
W.N. 1077=(1939 2 M.L.J. 745. 

■ Ss. 20, 19— MitcelUneons— Application to 
scale down decree debt and amend decree ac- 
cordingly. if lies to Court of first instance. 

Where the decree- holder, after the dismissal of an 
appeal against the mortgage decree, takes out exe- 
cution and the proceedings are got stayed, by the 
jiKlgment-debtor^ by an application under S. 20, an 
application by him under S. 19 praying to ic^e down 
the decree debt and amend the decree accordingly 
lies in the Court of first instance and that Court has 
jurisdiction to deal with the application. A. I.R. 
19.19 Mad. 4a\=n9.19) M.W N 1M=n40 T W. 
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.^03=(1939) 1 M.L.J. 320=1. L.R. (1939) Mad. 
.^20=183 Ind. Cas. 596. 

Ss. 20 and 19 — Miscellaneous — Operation 

of. 

A stay under S. 20 operates until llie Court which 
passed the decree had passed orders on the applica- 
tion to be made under S. 19. The dismissal of the 
application under S. 19 automatically vacates the 
Slav under S, 20. (1945) 1 M.L.J. 480=58 L. 

216=A,1.R. 1945 Mad. 304. 

S. 20 — Miscellaneous — Proceedings under 

— Nature of. 

rroceedings taken under S. 20 are not independ- 
ent proceedings, but only ancillary to the proceed- 
ings in execution. A.I.R. 1943 Mad. 617=(1943) 

2 M.L.J. 31=214 Ind. Cas. 283. 

S. 20 — Miscellaneous — Plea not taken in 

final decree proceedings. 

Mortgage suit — Preliminary decree before Act- 
Final decree after Act — Failure to take plea in final 
decree proceedings is no bar to such plea being taken 
subsequently. 1942 M. W. N. 141=55 L.W. 157= 
(1942) 1 M.L.J. 314=A.I.R. 1942 Mad. 418=201 
Ind. Cas. 721. 

S. 21 — Applicability — Insolvent — Adjudi- 
cation in 1930 — Absolute discharge in 1932— 
Estate in the hands of Official Receiver — Divi- 
dent declared — Disbursement made — Insolvent 
asking to stay disbursement and claiming bene- 
fits under Madras Agriculturists’ Relief Act, IV 
of 1938 — Held, petition seeking revival of lia- 
bility after absolute discharge cannot be allow- 
ed. 

The petitioner was adjudged an insolvent in 1930. 
In 1932 he obtained an absolute discharge. The 
property vested in the Official Receiver for rateable 
satisfaction of proved debts. One dividend was de- 
clared in 1944 and was paid. The second dividend 
was pending disbursement. Petitioner moved the 
Insolvency Court to stop disbursement and claimed 
benefits under S. 21, Madras Agriculturists’ Relief 
Act. 

Held, that these debts were no longer, by reason 
of the discharge the debts of the insolvent. They 
were the debts of the estate vested in the Official Re- 
ceiver. Hence S. 21 of Act IV of 1938 was not 
applicable. (1946) 2 M.L.J. 209=A.I.R. 1947 

Mad. 92. 

S. 21 — Applicability — Same debt payable by 

two persons — One becoming insolvent— S. 21, 
applicability of, to claim of non-insolvent- 
debtor. 

Where a debt is payable to two persons one of 
whom is adjudged insolvent, S. 21 of Mad. Act IV 
of 1938 does not apply when the claim of the debtor 
who is not an insolvent is being considered. Hence, 
when the mortgage debt is payable by the mortgagors 
and a puisne mortgagee and the mortgagor becomes 
insolvent, the puisne mortgagee is not precluded by 
S. 21 from claiming the benefits of the Act 1941 
M.W.N. 191 (1)=A.I.R. 1941 Mad. 491=53 L. 
W. 229^(1941) 1 M.L.J. 304=201 Ind. Cas. 316. 

S. 21 — Applicability — Conditions — ^Appli- 
cant to come under S. 21, must be insolvent at 
date of application. 

S. 21, is not intended to impose a disqualification 
upon all persons who have at any^ time in the past 
been adjudicated insolvent's if dividends have been 
declared out of their assets, nor is it intended to give 
the benefits of the Act to all persons who, at any 
time in the past, have been made insolvents when 


owning agricultural land, if no dividends have been 
declared out of their assets. The intention clearly is 
to provide for pending insolvencies and to lay it down 
that when a dividend had been paid in such an insol- 
vency, the Act would not apply, but that if there had 
been no dividend, the Act would apply and the debts 
payable in insolvency would be liable to be scaled 
down if the insolvent was a person who but for his 
insolvency would have been an agriculturist. The 
words “has been adjudicated” cannot be interpreted 
as referring only to the state of affairs as on the 
commencement of the Act in order to come under 
S. 21. it is necessary that the applicant should be an 
insolvent at the time of his application. A.I.R. 1942 
Mad. 523=1942 M.W.N. 279=(1942) 1 M.L.J. 
491=55 L.W. 242=202 Ind. Cas. 298. 

S. 21 — Insolvency — Effect of. 

When, at the commencement of the Act, there was 
an agriculturists' family consisting of two brothers, 
one of whom was an insolvent on the date of the 
commencement of the Act and the other was an agri- 
culturist, the insolvent brother and his sons cannot 
be deemed to be agriculturists, and the sons of the 
agriculturist brother should be deemed to be agn- 
cuUurists. A.I.R. 1944 Mad. 497=1944 M.W.N. 
593=(1944) 2 M.L.J. 112. 

S. 21 — Interpretation— Words “has been 

adjudicated,” meaning of. 

There is no reason to interpret the words has been 
adjudicated” in S. 21, Mad. Agri. Relief Act as 
having reference to a past completed act with no 
r'»ference to present conditions. The ordinary 
ing of the phrase in ordinary English would be has 
been adjudicated and continues in the state resulung 
fiom his adjudication” and this is the ni^ning of 
the phrase in S. 21. A.I.R. 1942 Mad. 52i— 1942 
M.W.N. 279=55 M.L.W. 242=(1947) 1 M.L.J. 

491=202 Ind. Cas. 298. _ . 

Ss. 21 and 19 — Official Receiver— Powers 0 - 

— Judgment-debtor becoming insolvent— The word 
‘judgment-debtor’ in S. 19 being sufficiently wide to 
cover an Official Receiver, in whom the estate of the 
judgment-debtor is vested, the Official Receiver can 
apply under S. 19 to scale down decree against 
judgment-debtor-He can also file an “^eal wai^ 
the order passed under S. 19. 57 L.W. 3^1944 
M W.N. 118=A.I.R. 1944 Mad. 256=(1944) 1 
M.L.J. 38=220 Ind. Cas. 117. 

S. 21 Parties — Insolvent and Official Re- 
ceiver, if should be made parties. 

Both the Official Receiver and the insolv^t should 
be made parties to any applicatiOT mder S. 21. A. 
I.R. 1942 Mad. 254=(1941) 2 M-L J. 

W. 513=1941 M^.W.N, 547:^00 Ind. Cas, 784. 

S 21 — Party — ^Application under, by jo®??" 

vent agriculturist— Official Receiver should be 
impleaded as party. 

S. 21 contemplates an application by the per^" 
who would have been an agriculturist but * 0 ^ 
adjudication. But it is proper that ^ ^ppl " 

cation, the Official Receiver in whom the 
should be impleaded as a p?rty. A.I.R* l?4l • 
487=53 M.L.W. 105 (2)=1941 M.W.N. 27i- 
(1941) 1 M.L.J. 197=199 Ind. Cas. 854. 

Ss. 21, 20-AppHcation by insolyimt^aie 

by Official Receiver, who refused to jom m tne 

the petition filed by the insolvrat heto 
the Insolvency Court to scale down all the deD^ 
wnthour impleading the Official Receiver could not DC 
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maintained. Moreover, the application to the Oflicial 
Receiver under S. 20, praying for the stay of sale 
was clearly incompetent and though the sale was held 
by the Official Receiver with the knowledge that the 
insolvent liad made a move in the matter of an 
application under S. 21, it could not be said that the 
Official Receiver acted illegally or irregularly m 
going on with the sale notwithstanding that know'- 
ledge. A.I.R. 1942 Mad. 254=54 L.W. 513=1941 
M..\V.N. 947=(1941) 2 M.L.J. 698=200 Ind. 

Cas. 784. 


Ss. 21, 20 — Debts due by insolvent — Scaling 

down— -Procedure — Debts not covered by decree 
or suits in other Courts — Application under 
S. 21 to Insolvency Court — Maintainability. 

Though S. 21 lays down no procedure for scaling 
down debts due by the insolvent, the procedure should, 
as far as may be, be analogous to that prescribed for 
the seduction of other debts. It is apparent, there- 
fore, that, if there is a debt embodied in a decree, 
the Court which passed the decree would have to oe 
moved under S. 19 to reduce the decree and the Court 
which executes the decree must be moved under 
S. 20 to stay execution of the decree in so far as 
the debts of the insolvent are covered by the decrees 
of a Court. It is within the power of the Insolvency 
Court to entertain an application under S. 21 for 
the scaling down of those debts not covered by ihe 
decrees or suits in other Courts, and with reference 
to those debts, the Insolvency Court is empowered 
to apply the principles of the Act and direct the 
Official Receiver to revise or frame the schedule in 
accordance with the result and to give directions to 
the Official Receiver regarding the staying of reali- 
sation of assets where such realisation is legally to 
be effected by the scaling dowm process. But it 
certainly does not follow from the mere fact that an 
insolvent’s estate may claim the benefit of S. 21 that 
all administration of the estate must stop until there 
has been an adjHjdication on the claims nor does it 
necessarily follow because there is a sale being held 
subject to mortgages and the insolvent’s estate may 
have a right to get those mortgage-debts scaled down, 
that the sale must necessarily await the scaling down 
process. A.I.R. 1942 Mad. 254=54 L.W. 513= 
1942 M.W.N. 947=(1941) 2 M.L.J. 69&=200 Ind. 
Cas. 784. 

S a. 21, 20— Official Receiver about to sell 
insolvent'a property subject to mortgage^ 
Mortgages liable to be scaled down under Act 
—Application to direct Receiver to euaprad s^e 
till completion of scaling down procees— Sale by 
Receiver in disobedience of 
aside— Provincial Insolvency Act (V of 1920), 

8 . 68 . 

Where the Official Receiver is about to sell pro- 
perties subject to mortgages which mortgages were 
liable to he scaled down, an application czn be made 
to the Insolvency Court to give direcUons to the 
Official Receiver to suspend the sale unUl the 
down process is completed; and, if the Officul 
Receiver holds the sale in disobedience to such 
liont. that, presumably, can be a ground under S. Oft 
Prov. Insol. Act for setting aside the sale. It would 
not be a case of the insolvent beng aggrieved by the 
mere sale of the properties, but the insolvent being 
aggrieved by the act of the Official Rceiver dis- 
regarding the directions of the Court obtained at the 
instance of the insolvent who is sedcing the benefit 
of a special statutory procedure. A.I.R. 1942 Mad. 


:54=.M L.W. 51.1=1941 M.W.X. 947=(1941) 2 M. 
L.J. 098=200 ln«l. Ots. 784. 

S. 21 — Scope of — Insolvency of father, if 

prevents son from applying under S. 21. 

The insolvency of the fmher docs noi prevent ihc 
son from applying for the benefits of Act IV of 1938 
by reason of S. 21. S. 21 only bars an application 
by the insolvent and not one by some other non- 
insolvcnt person liable for the same <lcbt. I.L.R. 
(1941) Mad. 496=1941 M.W.N. 95=53 M.L.W. 
69=(1941) I M.L.J. 467=201 Ind. Cas. 267. 

S. 21 — Object and scope of — Debts of 

insolvent due by another — Right of latter for 
scaling down. 

The object of S. 21 is to prevent the double 
scaling down of the debt of an individual. If that 
debt has been subjected to the scaling down process 
of the insolvency law' and dividends have been paid 
on the basis of that scaling down, it should not be 
subject to the fresh scaling down at the instance of 
the same person who had already got the benefit or 
one process of reduction. But there i-s no reason to 
refuse these advantages to an entirely new person 
who had no benefit of the insolvency law and who 
is an agriculturist otherwise entitled to get his debts 
scaled down. There is nothing in the section nor its 
object that the exclusion of the debts of the insolvent 
should be extended to the same debts when due by 
another person who is not an insolvent. 


Where, therefore, a mortgagor became insolvent 
and dividend was declared before the commencement 
of the Act, the purchasers of the part of the hypo- 
theca who are agriculturists not precluded from 
having tlie benefits of the Act. (1940) 2 M.L.J. 29\ 
=(1940) M.W.N. 831=52 M.L.W. 301=A.I.R. 

1940 Mad. 808. 

S. 21 — Exclusion enacted in S. 21 — Scope 

and construction. j • c ^1 

The exclusion of an insolvent enacted m b. 
must be limited only to the insolvent and (he debts 
payable by him, and even if the s^e debt is payable 
by another, say, a Hindu son, who is liable to pay 
his father’s debt, the son cannot be regarded as being 
virtually excluded by S. 21. Hence, even if a debt 
is one payable by the father and he is an insolvent 
in whose insolvency a dividend has been declared long 
ago, that cannot mean that his son who is in poMCS- 
sion of the family property is not entitled to claim 
the benefits of the Act, simply because his 
cannot do so by reason of S. 21 of the Act. 

1940 Mad. 95=50 M.L.W. 636=(1939) M.W.N. 
1077=(19i39) 2 M.L.J. 745. 
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By virtue of S. 141 of tlie C. P. Code, the proce- 
dure under O. 9 is attracted to the trial of petitions 
under the main provisions of Madras Act 4 of 1938. 

An order dismissing an application under S. 23 of 
Madras Act 4 of 1938 to set aside a sale on the 
ground tliat the applicant was an agriculturist 
entitled to the benefits of the Act, on the vakil re- 
porting “no instruction,” cannot be regarded as one 
on the merits refusing to set aside the sale and ap- 
pealed against under S. 25-A of the Act. The order 
is not a dccisiori either to grant or to refuse the 
prayer in the petition but is an order of a procedural 
nature under 0. 9. R. 8 of the C. P. Code, giving 
rise ^o the remedy of an application for restoration 
and a special right of appeal conferred under O. 43, 
R. 1 of the Code in case such an application is dis- 
missed. 60 L.W. 219=1947 M.W.N. 2e7=A I R 
IW Mad. 377=C1947) 1 M.L.J. 228. ' 

S. 23 — Order under — Appeal. 

An order allowing an application under S. 23. Mad. 
Agri. Relief Act is not appealable but the appeal may 

A.I.R. 1942 Mad. 296= 
M.L.W. 184=1941 M. 
W.N. 975=200 Ind. Cas. 861. 

S. 23 — Appeal — Order under, if appeala- 

An order under S. 23 is not appealable as it does 
not relate to the ex^ution. discharge or satisfaction 
of the decree under S. 47. Civil P. C. AIR 1941 

— S. 23— Order under S. 23, if appealable. 

. An order under S. 23, Madras Agri. Relief Act 
IS not appealable as it does not relate to the execu- 
tion, discharge or satisfaction of tlie decree under S. 

xrxxVxT A.I.R. 1939 Mad. 796=(IQ39) 

i^J^'3% M.L.W. 201=CI939) 2 M. 

2. Applicability. 


S. 23 — Applicability. 

Section 23 applies to sales under anj’ decree of 
Court and, therefore, to sales under the Estates Land 
Act. A.I.R. 1942 Mad. 741=1942 M.W.N. 632= 
(1942) 2 M.L.J. 450=206 Ind. Cas. 359. 

S. 23 — Applicability — Ss. 23, 7, 19 — S. 23, 

does not apply to decree fully satisfied before 
March 22, 1938, in view of Ss. 7 and 19. 

In view of the. provisions of S. 7, any debts in- 
curred after the commencement of the Act cannot 
come under the general provisions though they rnay 
be covered by S. 13. Nor can any debts which 
have ceased to be payable when the Act came into 
force be affected in any way by any provision of the 
Act. 

Hence, in view of S. 7 and S. 19, which contem- 
plate decrees which are not yet satisfied, S. 23 can- 
not be construed t« apply to a decree which has al- 
ready been fully satisfied before the Act came into 
force and In respect of which no debt subsists on 
March 22. 1938. A.I.R. 1942 Mad. 323=1942 M. 
W.N. 137=55 M.L.W. 170 (2)=(1942) 1 M.L. 
J. 341=205 Ind. Cas. 234. 

— Ss.^ 23, 7, 19— Applicability— Property at- 
tached in execution of money-decree— Property 
sold in disregard of attachment — Purchaser, if 
9^ he said to be liable for decree debt— If 

judgment-debtor — Whether can apply under S. 
23 « 

When property has been attached in execution of 


money-decree and is sold in disregard of that attach- 
ment, having regard to the terms of S. 64, Civil 
P. C., the transfer is void against claims enforce- 
able under the attachment so that the transferee can 
be ignored by the decree-holder and the attachment 
can be worked out by proceedings in execution 
against the transferor as still being the owner of the 
property for the purpose of the execution of to 
decree. The attachment creates no charge and there 
is,' therefore, no property liable to pay the decree in 
so far as the property which passed to the transferee 
pending the attachment is concerned. Hence the 
transferee cannot be said to be liable to pay the decree 
debt and is not a jdgment-debtor . He cannot, there- 
fore, apply under S. 23, Mad. Agri. Relief Act even 
if he is an agriculturist. A.I.R. 1942 Mad. 323= 
1942 M.W.N. 137=55 M.L.W. 170 (2)=(I942) 
1 M.L.J. 341=205 Ind. Cas. 234. 

S . 23— Applicability — Applicability to sales 

held between October 1, 1937, and March 22, 
1938 — Sales held after Act. 

Section 23, Mad. Agri. Relief Act was drafted 
with reference to the point of time at which the Act 
came into force and, therefore, the section only re- 
lates to sales held between October 1, 1937 and Marcli 
22, 1038, and has no applicatiem to sales held after 
the Act came into force. A.I.R. 1W2 Mad. 278= 
54 M.L.W. 228=(1942) 2 M.L.J. 309=1941 M. 
W.N. 971=200 Ind. Cas. 765. 

S. 23 — Applicability and scope. 

Decree-holder purchasing property at sale in oce- 
cution of his decree — Sale set aside under S. 23— 
Decree amended — Decree-holder seeking execution by 
rc-sale of property — Claim by judgment-debtor that 
he was entitled to profits earned by decree-holder be- 
tween date of. his obtaining possession as purchaser 
and date of cancellation of sale: 

Held, that the claim for profits not being a claim 
arising in exeruiion of the decree, but a claim based 
on the statuiory as.'iiimption under S. 23 that the 
sale in execution had not taken place at all, could not 
be put forward as an objection to execution and 
could be agitated only in a separate proceeding. A. 
I.R. 1942aMad. 271=(1941) 2 M.L.J. 1060=1942 
M.W.N. 27=55 M.L.W. 33 (2)=200 Ind. Cas. 
876. 

Ss. 23, 8, 19 — Applicability and scope — Sale 

in execution of decree set aside under S. 23— 
Purchaser is entitled to profits of land betweM 
date of his obtaining possession and re-deh- 
very of land on cancellation of sale. 

Where a sale held in execution of a decree Is ^ 
aside at the instance of an agriculturist under S. 23, 
Mad. Agri. Relief Act, Ae purchaser, whether he is 
a stranger or the decree-holder himself is entitled to 
the profits of the land between the date of his obtam- 
ing possession and the date of re-delivery of possessiOT 
on the cancellation of sale under S. 23. A.I.R- 
1942 Mad. 271=(1941) 2 M.L.J. 1060=55 M-L- 
W. 33 (2)=1942 M.W.N. 27=200 Ind. Cas. 876. 

Ss. 23, 19 — ^Applicability — Decree of foreifp 

Court— Execution in British India— Judgment- 
debtor, if can get benefit under Act. 

Section 23, Mad. A^, Relief Act is available 0^ 
to an agriculturist entitled to the benefits of the Act 
with reference to the particular matter and not 
rally. -Where a decree-holder holding a decree of a 
foreign Court executes it in British India by sale w 
the property of the judgment-debtor, the latter cannot 
get the sale set aside under S. 23. If he gets the sale set 
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aside, he cannot apply for any benefit under the Act 
unless he can get the decree amended under S. 19. 
That cannot be done as th^ procedure under S. 19 
can only be applied by the Court which passed the de- 
cree, i.e., in this case by the foreign Court to which 
this Act has no application. Hence, in such a case, 
the judgment-debtor is not an agriculturist entitled 
to the benefits of the Act. A.I.R. 1942 Mad. 204 
=54 M.L.W. 422=1941 M.W.N. 879 (1)=(1941) 
2 M.L.J. 580=200 Ind. Cas. 848. 

S . 23 — Applicabil ity — Agriculturist parting 

with his interest in property long before the 
sale— Property sold belonging to non-agricultu- 
rist— S. 23 does not apply. 

VVhere the property sold belongs solely to the non- 
agriculturist, S. 23 has no application. The section 
does not cover a case in whi^ the agriculturist had 
parted with liis interest in the property sold long 
before the sale. A.I.R. 1942 Mad. 102=54 M.L. 
\V. 561 (1)=(1941) M.W.N. 879 (2)=(1941) 2 
M.L.J. 557=201 Ind. Cas. 400. 

^s. 23, 15, 8, 9 — Applicability — S, 23, appli- 
cability of, to decree for arrears of rent under 
Madras Estates Land Act (I of 1908) — Sale in 
execution of rent-decree— Until sale proceeds 
are paid to land-holder, mere sale does not wipe 
off arrears. 

S. 23, Mad. Agri. Relief Act embraces all decrees 
and so it applies also to sales in execution of decrees 
for rent under the Mad. Estates Land Act, No doubt 
the procedure for scaling down is different from the 
prtxedure for scaling down an ordinary debt in that 
it is conditional on a deposit by the person liable to 
pay. But the fact that Uie extent to which the decree 
will have to be scaled down may not be capable of 
being determined at the time when the sale is to be 
set aside Is not a reason for refusing to apply S . 23 
if, in terms, that section applies. 

The mere holding of the sale will not wipe off the 
'arrears of rent Those arrears will remain outstand- 
mg until the proceeds of the sale are paid to the land- 
holder. Hence, whwe a sale has been held and the 
purchase pri« is in deposit with the Collector, it 
^not be said that there is no Vent’ outstanding. 
AIR 1941 Mad. S00=(1941) 1 M.L.J. 156=53 
M.L.W. 86=1941 M.W.N. 96=199 Ind. Cas. 591. 

r®' 23 — Applicability — Decree satisfied— 

Judgment-debtor cannot apply. 

The ^son applying under S. 23 must be a judg- 

Tif" a!:*? the application. 

ne Act does not provide that any judgment-debtor 

apply. Consequently, when satisfaction of the 
wee has been entered up and the decree itself has 
Mn/t 'c**^.* the judgment-debtor cannot apply 

A I.R. W1 Mad. 402=53 M.L W 
5^(1941) 1 M.L.J. 106=1941 M.W.N. 80. 

alienee of 

Th* luS^. ' S. 23. 

A* hypothe^ *“^***1 alienee of part of 

to be mortgage is a 'debt' 

A**- He Is. AiSffr'”* the provisions of the 

(1940) 2 M l 1040 Mad. 944= 

W. Cae. 107 ^'^0940) M.W.N. 1148=192 


3. Interpretation and scope. 

S. 23 — Interpretation and scope — "Entitled 

to benefits of Act” in S. 23, meaning of. 

The words "entitled to the benefit of this Act” in 
S. 23 mean tliat the agriculturist must be entitled 
to the benefits of the Act with reference to the parti- 
cular debt and not merly generally. A.I.R. 1942 
Mad. 323=1942 M.W.N. 137=55 M.L.W. 170 
(2)=(1942) 1 M.L.J. i41=205 Ind. Cas. 234. 

' _ S. 23— Interpretation and scope— Proper- 
ties sold in execution of mortgage decree— 
Mortgagor selling equity of redemption pend- 
ing mortgage suit, cannot be said to have inte- 
rest in property within S. 23. 

Where a mortgagor sells the equity of redemption 
pending tlie suit on the mortgage and the properties 
are sold in execution of the mortgage decree, the 
mortgagor cannot be said to possess an interest in 
the property sufficient to satisfy Cl. (1) of S. 23. 
The most that the mortgagor could get by redeeming 
tlie mortgage would be a right to the return of the 
rnortgage deed with an endorsement of discharge and 
the delivery of the title deeds of the land wliich lie 
w^ld then have to hold as a trustee for his vendee. 

The clause "where, in execution of any decree any 
immovable property in which an agriculturist had an 
mterest^ has been sold,” contemplates the existence 
ot an mterst owned by an agriculturist at the time 
of the sale. A.I.R, 1942 Mad. 29^(1941) 2 M 

M.L.W. 184=1941 M.W.N 975= 
200 Ind. Cas. . 861 . 

23, Proviso and S. 19— Interprctatioa 
and scope— Words "other persons interested in 
such sale" in S. 23, Proviso extent of — Notice. 

The words "other persons interc-ied in such sale” 
ui S, 23, proviso, do not contemplate all persons who 
w-ere parties ro the suit, but only refer to all persons 
interested m upholding the sale. Judgment-debtors 
desinng to have the sale set aside are not persons 
interested in upholding tiie sale and hence no notice 
to them IS necessary. 

Though S, 19 does not expressly require a notice 
to a non-agncullurist judgment-debtor still, in a case 
where the result Of the application under S 19 is 
to mcreasc his burden, it is desirable Uiat he should 

A}?-' 205=52 M.L.W. 

836=C1940) 2 M.L.J. 943=(I940) M.W.N. 1257. 

“ — Ss, 23 and 7— Interpretation and scope— 

5. 23 IS extension of S. 7— Remedy under S. 23. 

S. 23 permits an agriculturist to attack a sale held 
III execution of a decree during the period when the 
Act was under consideration. It is really an exten- 
sion of S. 7. The words "that the applicant is an 
agriculturist entitled to the benefits of this Act” in 
S. 23 contemplate a state of affairs in which the 
applicant has a saleable interest in . agricultural lanH 
at the time when he makes his application and not 
at Ae time of the sale previously held. Hence the 
remedy under S. 23 is not open to a person who is 
not an agriculturist at Ae time when he makes Ae 
application. A.I.R. 1941 Mad. 205=52 M.L W 
836=(1940) 2 M.L.J. 943=(1940) M.W.N. 1257. 

S. 23— Clause 'Notwithstanding that the 

sale has been confirmed’ — Interpretation. 

The clause "Notwithstanding Aat Ae sale has been 
^firmed” in no way affects Ae main provisions of 
S. 23 and cannot be used to introduce any new 
provisa A.I.R. 1941 Mad. 73=(1940) 2 M L I 
709=52 M.L.W. 646=(I940) M.W.N. 1121. 
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4. Pov/er of Court. 

■ S. 23— Power of Court— Court cannot re- 

open sale held before 1st October, 1937. 

S. 23 empowers the Court to re-open sales held 
under a decree on or after 1st October, 1937, even 
wlicrc the sales have been confirmed. But a sale held 
bciore 1st October. 1937, cannot be re-opened. There 
is no provision in the Act which empowers the Court 
to re-opon such sales. A.I.R. 1941 Mad. 37=(1940) 
340=52 M.L.W. 387=(1940) M.W.N. 

— S. 23 — Power of Court — Rent-decree — Jiidg- 
nicnt-dcbtor’s mortgagee applying under S. 23 and 
impleading one of judgment-debtors as counter-peti- 
tioner — Objection as to mortgagee’s competency to 
apply — Court allowing transposition of judgment- 
debtor, as petitioner when application by such judg- 
ment-debtor would have been time-barred— O. 1, 
R. 10, C. P. Code, held did not apply — Court held 
had no iiirisdiction (o order transposition. A.I.R. 

1942 Mad. 798=(1942) 2 M.L.J. 412=1942 M.W. 
N, 558=55 M.L.W. 577=206 Ind. Cas. 252. 

■ '“S . 24— Sale set aside — Decree re-opened — 
Auction-purchaser, if entitled to get back his 
money from decree-holder — Decree-holder, if 
can execute new decree arrived at after scaling 
down— Judgment-debtor, if entitled to re-deli- 
very of his property— Purchaser, if can retain 
possession till amount is refunded. 

When the sale is set aside under Mad. Agri. Relief 
Act, the decree is reopened which may result cither 
m the complete satisfaction of the decree aher it has 
been scaled down or in the passing of what is in effect 
a fresh decree for different amount. The auction- 
purchaser will get back his money from the decree- 
holder who has to return the same. The sale is 
deemed not to have taken place at all and the decree- 
holder is entitled to execute the new decree. The 
judgment-debtor is consequently entitled to re-deli- 
very and possession of the property sold and the 
•auction-purchaser has no right to retain possession 
pending refund to him of the purchase-money, his 
remedy being to apply for refund under S. 24 and 
have It paid by the decree-holder. A.I.R 1943 
Mad. 274=(1943) 1 M.L.J. 34=56 M.L.W. 206= 

1943 M.W.N. 65=209 Ind. Cas. 328 


S. 24 — Auction-purchaser continuing pos- 
session even after sale is set aside— His liabi- 
lity for mesne profits. 

Continued possession of the land by the auction- 
purchaser after his sale has been set aside under the 
Act IS wrongful possession and the judgment-debtor 
who IS entitled to the land can claim mesne profits 
from the auction-purchaser from the date of the set- 
ting aside of the sale. A.I.R. 1943 Mad. 274= 

M.L.W. 206=1943 M.W. 
Jv, . 65=209 Ind. Cas. 328. 

S. 25-A — Filing of appeal under out of time — 

Application to excuse delay under S. 5, Limitation 
Act — S. 29 of Limitation Act, if excludes the appli- 
cation of S. 5. See LIMITATION ACT, Ss. 5 
AND 29 (2). (1949) 1 M.L.J. 271. 

S. 27 — Local Board’s certificate — Validity. 

There is nothing in S. 27 to warrant the view that 
a certificate given by a Local Board is conclusive of 
the facts which it states. The other side can adduce 
evidence fo the effect that the certificate is not true. 
52 M.L.W. 430=A.I.R. 1941 Mad. 73=(1940) 2 
M.L.J. 468 (1)=(1940) M.W.N. 948. 


S. 28— Rules under, R. 1-A— Failure to pay 

full rent owing to mistaken comprehension of 
law — Extension of time. 

It is exfremely doubtful if R. 1-A authorises an 
extension of time owing to the failure of agricultu- 
rists to pay the full rent by reason of a mistaken 
comprehension of the law as to what was the rent. 
A.I.R. 1941 Mad. 303=52 M.L.W. 737=(1940) 
M.W.N. 1]77=(1940) 2 M.L.J. 820. 

S. 28 — Rules under, R. 2 — Court refusing 

to adjudicate on amount of debt which accord- 
ing to applicant was imenforceable — Revision. 

AVhere the Court has refused under the Act to ad- 
judicate upon the amount of the debt which, accord- 
ing to the applicant, was unenforceable on the ground 
of limitation, the Court cannot be said to have acted 
without jurisdiction in so refusing or to have impro- 
perly declined to exercise a jurisdiction which it iiad, 
so as to justify High Court’s interference in revision. 
A.I.R. 1943 Mad. 7=55 M.L.W.’ 693 (1)=(1942) 
2 M.L.J. 551=1942 M.W.N. 696=205 Ind. Cas. 
396. 

S. 28, R . 2 — Debtor seeking declaration of 

amount of his debt must concede existence of 
debt — He cannot plead that no debt is due on 
grounds outside Act. 

Under R. 2 of the rules framed under G. 0. No. 
2634, Development, dated October 27, 1939 a debtor 
cannot ask the Court for a declaration of the amount 
of his debt, under the rules unless he concedes that 
th.ere is a debt upon which the provisions of Act IV 
of 1938 can operate. He cannot, in the same breath, 
say that no debt is due from him at all whether on 
grounds of limitation or other grounds outside the 
scope of Act IV of 1938. A.I.R. 1943 Mad. 7=55 
M.L.W. 693 (1)=(1942) 2 M.L.J. 551=1942 M. 
W.N. 696=205 Ind. C^. 396. 

S. 28, R. 2 — Intra vires. 

Rule 2 of the Mad. Agrj. Relief Act is not ultra 
vires — It does not offend against the provisions of 
O. 2, R. 2 or O. M. Civil P. C., or S. 42, Specific 
Relief Act. A.I.R. 1942 Mad. 362=1942 M.W.N. 
151=1. L.R. (1942) Mad. 647=55 M.L.W. 136= 
(1942) 1 M.L.J. 303=205 Ind. Cas. 97. 

S. 28 — Rules imder, R. 6 (1). 

Suit by major inaindar against minor tnanidar for 
recovery of water charges — Rule 6 (1) does not a^ 
ply. (1940) 1 M.L.J. 36^1 M.L.W. 322= 
(1940) M.W.N. 300=A.I.R. 1940 Mad. 422. 

S. 28— Rules tinder, R. 7— R. 7, if ultra 

vires. 

The use of the word ‘owner’ in the last sentence 
of proviso (c) to S. 3 (»i). Mad. Agri. Relief Act 
shows that the legislature int?ended to disqualify from 
a claim to be an agriculturists only^ a person from 
whom tax had been demanded by virtue of owner- 
ship. Rule 7 of the Rules framed imder S. 28, mal^ 
it clear that the term 'assessed to property tax m S. 

3 («), proviso (c) will not cover the case of a person 
in whose name an assessment has been made, when he 
was not in fact the owner of the property during the 
relevant period. There is, therefore, nothing repug- 
nant to the apparent intention of proviso (c) m this 
rule : nor can it be said that this rule gives to the pro- 
viso, a meaning which is not its probable meaning. 

It is within the powers of the Local (jOvernmMt to 
make a rule which merely removes an ambiguity m 
a clause of the statute. The rule i^ therefore, not 
beyond the powers of the Provincial Government* 
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A.I.R. mi Mad. 704=1 T..R. (l‘)41) Mad. 840=^ 

53 M.L.W. 518=(1941) ' M.L.J. 605=1041 M. 
W.N. 400=198 Ind. Cas. 843. 

S. 28 — Rules under, R. 8 — Term "Court” 

includes Appellate Court. 

The term ‘Court’ in R. 8 includes the Appcll.-Ue 
Court having jurisdiction under the rules and not 
merely the Court of first instance.. Hence when R. 

8 speaks of an application pending in the Court, it 
covers not merely an application pending in the Court 
of first instance but also an application pending in ap- 
peal before the Appellate Court. A.I.R. 1944 Mad. 
206=1943 M.VV.N. 832=57 M.L.W. 16 (1)= 

(1944) 1 M.L.J. 27=1944 M.W.N. 373=216 Ind. 
Cas. 294. 

S..28, R. 8 — Whether ultra vires. 

To read either into sub-S. (1) or into Cl. (f) of 
sub-S. (2) of S. 28, Mad. Agri. Relief Act, a 
power for the Provincial Government to constitute 
an appellate tribunal would be to read something 
which is not there. Therefore, R. 8 of the rules 
framed under S. 28 is ultra vires the power of the 
Provincial Government. 53 M.L.W. 79=(194l) 

1 M.L.J. 164=A.I.R. 1941 Mad. 235=1941 M. 
W.N. 131=1. L.R. (1941) Mad. 261=198 Ind. 
Cas. 760 (.F.B.). 

S. 28 — R. 8, if retrospective. 

There is nothing in the Mad. Agri. Relief Act, or 
in the rules, that retrospective effect should be given 
to (he amended rules. The amendments to the rules 
are not of a declaratory nature. Rule 8 makes an 
entirely new provision. This being the case, it can- 
not have retrospective effect in the absence of a pro- 
vision to that effect. A.I.R. 1940 Mad. 417= 
(1940) 1 M.L.J. 317=(1940) M.W.N. 301=51 M. 
L.W. 447=192 Ind. Cas. 896. 

S. 28 — Rules under, R. 9 — Rules 9 and 7 — 

Appeal under R, 9— S. 13, Madras Civil Courts 
Act applies. 

The words "as if it were a decree in an original 
suit” in R. 9 are wide enough to attract all the pro- 
cedure relating to appeals, including the provisions 
governing the appellate jurisdiction of Courts con- 
tained in S. 13, Mad. Civil Courts Act. In applying 
S. 13, Madras Civil Courts Act to appeals allowed 1^ 
R. 9, the application made under the rules should be 
deemed to a suit and the Court in which the ap- 
peal is to be filed should be determined according 
to the valuation of the subject-matter. 

A dd)tor applied to the Sub-Judge under the rules 
made under the Madras Agri . Relief Act for a decla- 
ration that a sum of Rs. 3,914-11-0 only was due 
from him under a mortgage executed by him in 
favour of the creditor for Rs. 10,000. The debt was 
scaled down to a sum of Rs. 5,814-11-2: 

Held, that as the value of the reduction claimed by 
the debtor exceeds Rs. 5,000, an appeal lay direct 
to the High Court under S. 13, Mad. Civil Courts 
Act. A.I.R. 1944 Mad. 31=56 M.L.W. 514= 
(1943) 2 M.L.J. 352=1943 M.W.N. 63fe:I.L.R. 
(1944) Mad. 378=216 Ind. C^. 77. 

. .8. 28, R. 9 — Debt declared immune from 
reduction — No appeal Hea^R. 9 ia not ultra 
virea. 

A decision that the debt was immune from reduc- 
tion under Mad. Agri. Relief Act is not a decision 
dedaring the amount of the debt and hence no ap- 
peal lies against such a dedsion although R. 9, is 
not ultra vires. A.I.R. 1943 Mad. 213=1942 M. 


W.N. 751=(1942) 2 .\1.L..). >^06—298 lu'l. C:i>. 

lii. 

S. 28, R. 9— Rule, if properly framed. 

It is incorrect to say that a rigiit of apiic-.tl i> a 
right which can never be conferred by a rule iiiibss 
there is an express power in the statute to make rii 
for that purpose. Rule 9 of the rules framed under 
S. 28. .Mad. Agri. Relief Act is one which is a rea- 
sonable and convenient qualification of the procedure 
prescribed; it docs not offend against any principle of 
law; it is not inconsistent with anything in the Act 
itself and it is properly framed for carrying into 
effect the purposes of the Act and removing 
ties in giving effect to its provisions. A.I.R. 1942 
Mad 466=1942 M.W.N. 23Cfc=55 M.L.W. 186— 
(1942) 1 M.L.J. 390=1. L.R. (1942) Mad. 654= 
206 Ind. Cas. 568. 

S. 28, Rr. 9 and 2^1nvalidity of R. 9, if can 

render whole body of rules invalid. 

Assuming R. 9 framed under S. 28, Mad. Agri. 
Relief Act to be invalid, the invalidity of that rule 
would not carry the consequence that the whole of 
the body of rules framed under S. 28 (1) and (2) 
(b) and (c) would have to be deemed invalid. The 
provision for a right of appeal is quite separate from 
the provisions giving the machinery for the ascertain- 
ment of the amount of the debt by the Court of first 
instance. It is not a case in which the rule alleged to 
be invalid is so inextricably mixed with the rest of 
the rules that a declaration of its invalidity would 
necessarily destroy the whole fabric of the rules. 
Even taking away the right of appeal there remains 
a complete and effective procedure for the rapid and 
inexpensive determination of the effect of the Act 
upon a particular debt and even without an appeal 
the procedure would be subject to the control of the 
Iligh Court in revision just as the proc^edure under 
Ss. 19 and 20 of the Act is also subject only to con- 
trol in revision. A.I.R. 1941 Mad. 362=1. L.R. 
(1942) Mad. 647=1942 M.W.N. 151=55 M.L.W. 
136=(1942) 1 M.L.J. 303=205 Ind. C:as. 97. 

S. 28, R. 9 — Appeal under. 

Appeal under R. 9 of rules under Mad. Agri. 
Relief Act falls under Art. 11, Sch. II, Court Fees 
Act. A.I.R. 1941 Mad. 639=1. L.R. (1941) Mad. 
93S=(1941) 1 M.L.J. 721=53 L.W. 637^1941 M. 
W.N. 564=198 Ind. C^as. 322. 

MADRAS AND SOUTHERN MAHARATTA 
RAILWAY CO., RULES, R. 7. 

A dismissal of a servant based on a criminal con- 
viction arrived at by the Court cannot be said to be 
wrongful and no departmental enquiry is necessary 
under R. 7. A.I.R. 1940 Mad. 26^0 M.L.W. 
833=(1939) 2 M.L.J. 911=(1940) M.W.N. 74= 
190 Ind. Cas. 164. 

MADRAS BOARD OF REVENUE ACT (I 
OF 1894), S. 2— Power to decide— Madras Es- 
tates Land Act (1908), Ss. 171 and 172— Powers 
of a member under the Acts. 

A single member of the Board of Revenue has 
power to decide questions under Ss. 171 and 172, 
Madras Estates Land Act, if the Board has declared 
that the questions may be disposed of by him. 97 
Ind. Cas. 921=24 M.L.W. 4I6=A.I.R. 1926 Mad. 
1047=51 M.L.J. 500 (F.B.). 

MADRAS BOARD OF REVENUE REGU- 
LATION (I OF 1803), S. 5 — Revenue Board- 

Powers. . 

The general powers of superintendence under R. 

5, Madras Board of Ret-enue Regulation do not autho- 
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rise the Board of Revenue to arrogate to itself a 
power of interference in revision or in second ap- 
peal from a statutory order, when machinery of the 
statute itself confers no such powers and contem- 
plates the utilisation of another remedy which is ac- 
cessible to the person aggrieved, more especially in 
a case in which the consequences of any error are 
purely personal to the rival claimants. A.I.R. 1939 
Mad, 648=49 M.L.W. 773=(1939) 2 M.L.J. 6= 
189 IiKl. Cas. 280. 

— — S. 5— Revenue Board — Power to revise 
orders relating to dismissal or punishment of 
village officers — Suit to declare order of dis- 
missal passed by Board ultra vires — Maintain- 
ability of. 

A karnam was dismissed by a Divisional Officer. 
On appeal, the District Collector modified the punish- 
nuTit to one of suspension for one year. A second 
appeal was preferred and the Board of Revenue res- 
tored the order of suspension. The kartiom filed a 
suit for a declaration that the order of the Board was 
ultra z'ires : 

Held, (i) that the Board had no power to enter- 
tain a second appeal, nor to interfere in revision and 
its order was, therefore, ultra vires. 

Section 5 of Regulation I of 1803 gives to the Re- 
venue Board no punitive powers over village officers 
but such power is given to it by S. 33 of the same 
Regulation which empowers it to "punish neglect in 
the Subordinate Officers of Revenue according to 
the powers vested in them for that purpose." 56 M. 
749=(I933) M.W.N. 611=38 M.L.W. 155=63 
M.L.J. 186=A.I.R. 1933 Mad. 618=144 Ind. 
Cas . 400 . 

MADRAS BOARD OF REVENUE STAND- 
ING ORDERS. See also MADRAS REVENUE 
BOARDS STANDING ORDERS. 

S. 17 — Restoration of order — Interference 

by Civil Court. 

The Board’s revisional powers are conditional on 
the Board of Revenue being satisfied that the decision 
was passed owing to the misrepresentation, or fraud 
or other causes. (32 M. 3(X), Dist.). Where the 
Board merely directed that a grant which had been 
made at one stage of the Darkhast proceedings by a 
competent authority should be restored, it is not open 
to a Civil Court to enquire into the merits of the 
case and to pronounce that tfie decision of the Board 
was wrong. 76 Ind. C^. 78^=18 M.L.W. 523= 
A.I.R. 1924 Mad. 326. 

O. 19 — Cancellation of patta. 

Cancellation of tree patta under O. 19 (1) has 
effect of surrender of Government's right and pattah- 
dar gets absolute rights to trees. 31 M.L.W. 312 
=A.I.R. 1930 Mad. 560=58 M.L.J. 437. 

O. S2 — Unenfranchised inam lands — If 

inalienable. 

Unenfranchised inam lands granted not for the 
performance of future services either public or pri- 
vate, but as a pure matter of favour for the main- 
tenance of the donee and his heirs are not incapable 
of alienation. The prohibition of alienation men- 
tioned in the standing order was merely intended to 
indicate that the Government had the right of resump- 
tion in cons«juehce of the prohibit^ alienation 
though it would, not exercise diat right if the alie- 
nees agreed to enfranchisement and to pay the ordi- 
nary rent or to pay a quit rent without the option of 
refusal. 62 Ind. Cas. 625=44 Mad. 63^=13 M. 


L. W. 383=1921 M.W.N. 2W=A.I.R. 1921 Mad. 
292=40 M.L.J. 344. 

MADRAS BORSTAL SCHOOLS ACT (V OP 
1896) — Procedure . 

An adolescent cannot be sent to a Borstal School 
unless he is proved to be of criminal habits, tenden- 
cies or associations. 1931 M.W.N. 401. 
Procedure. . 

Before any adolescent can be borstalised, it is ne- 
cessary to have a finding of criminal habits or asso- 
ciation with persons of criminal character. 1931 M. 
W.N. 265. 

MADRAS BORSTAL SCHOOLS ACT (V OF 
1926), S. 2 — Applicability — Act does not apply 
to adolescent girls. 

In view of Bye-law (General) Department Notifi- 
cation No. 64, dated Janu| 26, 1927, published in p. 
210 of Part I, of the Fort St. Geo. Gaz., dated Feb. 
1, 1927, adolescent girls cannot be sent to a Borstal 
School. A.I.R. 1942 Mad. 674=55 M.L.W. 457 
(2)=(1942 ) 2 M.L.J. 132=1942 M.W.N. 442= 
43 Cr.L.J. 924=1. L.R. (1942) Mad. 963=203 
Ind. Cas. 177. 

Ss. 2, 8 — Criminal P. C., S. 123 — Order to 

give security for one year — Failure — Detention 
in Borstal Scool for two years — Legality of. 

A person under the age of 20 years who has been 
bound over to be of good behaviour for a period of 
one year and who fails to give security may be 
ordered to be kept in a Borstal School for a period 
of two years even though if he had been committed 
to prison, he could have been detained in prison 
only for one yar. (1934) M.W.N. 486=A.I.R. 
1934 Mad. 457=40 M.L.W. 63=35 Cr.L.J. 1153= 
67 M.L.J. 300=57 M. 928=150 Ind. Cas. 796. 

Ss. 2, 8 — Aplicability of Act — Conditions. 

The provisions of the Madras Borstal Schools Act, 
1926, can be applied to the case of an offender only 
if the Court is satisfied that the offender is addicted 
to criminal habits or tendencies or associate with 
persons of bad character and that he is likely to 
benefit by detention in a Borstal Institution.^ The 
mere fact that the offender is an adolescent is not a 
sufficient ground for applying the Act. 34 M.L. 
W. 45=(193n M.W.N. 772=61 M.L.J. 222=32 
Cr.L.J. 1044=54 M. 764=A.I.R. 1931 Mad. 771= 
133 Ind. Cas. 776. 

S. 7 — Adolescent offender, if can be ac- 
quitted under S. 7 (2). 

The powers conferrM by S. 7 (2), Madras Bors- 
tal Schools Act, are neither appellate nor revisional, 
and the order permissible under -S. 7 (2) is o^y 
such as can be passed upon a convicted person. S- 
7 (2) does not empoweb a joint Magistrate to acquit 
an adolecent offender. A.I.R. 1941 Mad. 61— 
(1940) 2 M.L.J. 418=(1940) M.W.N. 944=^2 

M. L.W. 492 (2)=I.L.R. (1940) Mad. 869=42 Cr. 
L.J. 269=192 Ind. Cas. 289. 

S. 8— "Criminal tendencies"— Meaning of. 

The word ‘criminal tendencies’ occurring in S. b 
of the Madras Borstal Schools Act should not ^ 
given a narrow interpretation. The section shomd 
be interpreted to mean that whwevtf an 
was convicted of an offence ordinarily he should W 
given the advantage of being put in the_ BorsW 
School so that by long associatiem and training he 
would came out after ffie termination of the stay as a 
useful citizen of the country. 

Per Mack, J. — A criminal tendency does nor 
fest itself only in acts involvuig dishonesty such as 
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th«ft or cheating, A person who. owog to lack of 
self-control or as a result of his environment, is unable 
to control himself and commits an offence of cither 
grievous hurt or homicide by using a deadly weapon 
wthout regard to consequences exhibits a cruninal 
tendency just as much as a person who steals, 

R (1949) Mad. 84(fc=t.l T..W. 842=1949 M.W.N. 
14=3 A. I. Cr. D. 224=.\.1.R. 1919 Mad. 460= 
50 Cr.L.J. 656=(1948) 2 M.L.J. 630. 

S. 8 — Scope of — Criminal tendencies and 

propensities — Indications . 

All adolescents with criminal tendencies will clearly 
be covered by S. 8 of the Madras Borstal Schools Act. 
(1938) 2 M.L.J. 630, foil. 

The very fact that an accused aged about sixteen 
is found to have inflicted severe injuries to a deceased 
for a very petty reason and to have thrown the dead 
body into a well would show pronounced criminal 
tendencies and propensities in him. It would be 
inequitable to send adolescents with records of (hefts, 
cheatings and criminal tendencies of that type alone 
to the Borstal Institution and to send adolescents with 
different criminal tendencies as alwvc. to the ordinary 
jail, with the far greater hardships involved and the 
lesser facilities for reformation and of settlement 
in life by reaching a useful occupation. 62 L.VV, 
198=1949 M.W.N. 186=A.I.R. 1949 Mad. 648= 
50 Cr.L.J. 896=(1949) 1 M.L.J. 282. 

— . S . 8-^entence. 

Under S. 8, Borstal Schools Act, a sentence of 
less than two years’ detention cannot be imposed and 
Act makes no provision for sentences to be served 
consecutively. (1944 ) 2 M.L.J. 226=57 M.L.W . 
516 (1)=A.I.R. 1944 Mad. 573=1944 M.W.N. 

688=46 Cr.L.J. 252=216 Ind. as. 314. 

S. 8 — Sentence. 

Minimum period of detention under S. 8 for failure 
to furnish security is two years. (1940) 1940 M. 
W.N. 388. 

. — "S . 8 — Sentence of detention must take effect 
at once— Sentence for lesser period than two 
. years. 

The Madras Borstal Schools Act does not contain 
a provision corresponding to S. 397, Cr. P. Code, 
and so a sentence of detention in a Borstal School 
must take effect at once and cannot be postponed 
to have effect from the date of subsequent release 
of (he accused after the expiry of a term of sen- 
tence awarded previously. Similarly no sentence for 
detention for a lesser period than two years can be 
passed. A.I.R. 1938 Mad. 653=47 M.L.W. 636= 
(1938) 1 M.L.J. 76l=(1938) M.W.N. S3ip=39 
Cr.L.J. 90(1=177 Ind. Cas. 554. 

S. 8 — Sentence under — S. 397, Cr. P. Code, 
if can be applied to. 

S. 397, Cr. P. Code, is not applicable to sen- 
tences of detention under S. 8, Mad. Borstal Schools 
Act, and direction that the sentence of detention 
should commence ‘after the expiration of the pre- 
vious sentence of detention is illegal* A.I.R. 1938 
Mad. 613=47 M.L.W. 473=(1938) M.W.N. 352 
=39 Cr.L.J. 795=176 Ind. Cas. 768. 

8 — Detention— Object of. 

The object of detention in a Borstal School being 
to reform the offender, and as the Magistrate has 
disemion to detain an offender for such 
^ ^ l*w permits, there is no reason why 

imposed upOT the offender 
UO tRer the «J(i»ry of another 
ffU'tiflfe offender. THe direc- 



tion that the sentence of detention in one ca^e >nou!J 
take effect after the expiry of (l« sentence of dcicn- 
rion in the other case is not in consonance wiih law. 
A.I.R. 1938 Mad. 567=47 M.L.W. 32I=(1938) 
M.W.N. 387=39 Cr.L.J. 839=176 Ind. Cas. 763. 

„S. 8 — Criminal tendencies, what are. 

Where a boy aged 18 years commits pickpocketting 
in an open shandy during broad daylight amidst a 
croNVf! of in n village from home and 

whnt placed on trial, pluids that the Police has 
concoctM the case by placing stolen property in his 
hand while he wws g'-iiig on the way. it must be said 
thar ho has criminal tendencies attracting the appli- 
cation of S. 8 . Madras Borstal Schools Act. (1937) 
1937 M.W.N. 639. 

S 10 -A— Applicability — Murder by youth 

of seventeen years — Righteous indignation 

against his younger brother, cause of murder. 

In a case where rsr^htous indignation in a youth 
of 17 years caused emotion to develop beyond control 
so as ro lead him to slab his younger brother to deal’’ 
for his commission of petty tliefls. 

Ne/d, that it was a fit case to which S. 10-A of 
the Madras Borstal Schools Act could be applied as 
the accused was psychologically somewhat abnormal 
and was not a hardened criminal so as to merit a 
sentence of transportation for life. I.L.K. (1949) 
Mad. 354=A.I.R. 1949 Mad. 1D9 (1)=50 Cr.L.J. 
115=61 L.W. 484=1948 M.W.N. 521=(1948) 2 M. 
L.J. 115. 

■ S. 10-A— Recommendation for special treat- 

ment — Justifying circumstances. 

Where in a case in which the accused, an young 
man of 19, was convicted of the murder of his mother, 
though there had been no sudden provocation but long 
and sustained provocation which resulted in a com- 
plejc break down of control and the accused had 
been the victim of an abnormal and tuuiatural environ- 
ment bereft of matenial affection. 

Held, that it was not a fit case in which he should 
serve a long term of life imprisonment in an ordi- 
nary jail. The mitigating circumstances were suffi- 
ciently cogent to justify a recommendation to Gov- 
ernmemnt to give the accused special treatment under 
S. lO-A of the Madras Borstal Schools Act, and in 
exercise of their prerogative under S. 401, Cr. P. 
Code, to remit a portion of his ordinary punishment 
61 L.W. 777=1948 M.W.N. 749=A.I.R. 1949 
Mad. 223=50 Cr.L.J. 240=(1948) 2 M.L.J. 452. 

Ss. 20, 8 — Sentence— Sentences of deten- 
tion in Borstal School, if can be ordered to nm 
consecutively. 

The sentence of detention in Borstal School can- 
not be regarded as equivalent for all purposes to 
sentences of imprisonment, though for purposes of 
appeal and revision they are to be deemed as sen- 
tences of imprisonment according to S. 20, Borstal 
Schools Act The object of detention in a Borstal 
School being to reform the offender, and as the 
Magistrate has got sufficient discretion to detain an 
offender for such period as the law permits, there is 
no reason why one sentence of detention imposed 
upon an offender should be ordered to ran after the 
expiry of another sentence imposed upon the same 
offender. The direction that the sentence of detw- 
tion in one case should take effect after the expiry 
of another sentence of detention in the other case is 
not in consonance with law. A^I.R. 1938 Mad.- 567 
==(1938) M.W.N. 387=47 M.L.W.. 321=39 CrJ 
L.J. 839t=176 Ind. as. .763. 
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MADRAS BOUNDAY-MARKS ACT (XXVIII 

OF 1860). 

— — Ss. 2 and 25 — Fixing of boundaries — Survey 
Officer can fix boundary between 2amindari vil- 
lage and Dharmasanam village if he thinks it 
necessary to prevent disputes. 

A Survey Officer acting under Act (28 of 1860) 
has jurisdiction to fix the boundaries between a 
Dharmasanam village and a Zamindari village and 
the only pre-requisite for the exercise of jurisdiction 
is tliat the olficcr should be of opinion that such de- 
marcation is necessary, for the prevention of dis- 
putes, etc. The fact tliat the funds for the survey 
of the Zemindari are furnished from the coffers of 
the Zemindari will not reduce the authority of an 
Ofticer, who is empowered by Government to act 
under the Act, to the level of a private surveyor 
employed by the Zamindarini. 62 Ind. Cas. 87=13 
M.L.W. 172=A.I.R. 1921 Mad. 107. 

S. 25 — No proof of survey — Barring of 

private rights. 

In the absence of any proof that the procedure 
prescribed by the Boundary Marks Act was followed, 
a siir\'cy made by the Government would not bar 
private rights under S. 25 of the said Act. (1905) 
15 M.L.J. 147=28 Mad. 257. 

MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (15 OF 1946). 

Appellate authority under — If and when can 

set aside its own ex parte appellate order. 

Where the appellate authority (the Chief Judge 
of the Court of Small Causes, Madras) has found 
before he allowed an appeal under the Madras 
Buildings (Lease and Rent Control) Act that there 
has been a proper service of notice of appeal on the 
respondent as required by the rules made under the 
Act, he has no jurisdiction thereafter to set aside 
his order on the appeal on the ground that the res- 
pondent was not aware of the appeal. The provi- 
sions of the Code of Civil Procedure have not been 
made applicable to proceedings under the Madras 
Buildings Control Act and therefore rhe appellate 
authority has no jurisdiction to set aside an ex parte 
order on the ground that the respondent was pre- 
vented by any sufficient cause fron: appearing at the 
hearing. 

Accordingly the order of the appellate authority 
setting aside the ex parte order on the appeal must 
be quashed by a writ of certiorari. 60 L.W. 739= 
A.I.R. 1948 Mad. 235=1947 M.W.N. 691=(1947) 
2 M.L.J. 482. 

Death of applicant for eviction before hear- 
ing — Application by his legal representative 
praying that he may be brought on record and 
the respondent evicted — Maintainability — Pro- 
visions of the C. P. Code not applicable to pro- 
ceedings tmder the Act. 

A landlord who filed a petition before the House 
Rent Controller for the eviction of his tenant on the 
grounds that he bona fide wanted the premises for 
his own use and -that the tenant committed default 
in paying the rent died before the application could 
be heard. His son filed an affidavit repeating the 
material allegations and praying that he may be 
brought on record as the legal representative of the 
petitioner and that the tenant may be evicted, ‘^e 
Rent Controller ordered eviction, but on appeal, the 
Chief Judge of the Court of 'Small Causes held, that 


when the father of the petitioner died, the only 
course open to the latter as the legal representative 
was to file a separate application before the Rent 
Controller and that the original application could not 
be proceeded with. In an application for the issue 
of a writ of certiorari to quash that order, 

Held : the provisions of the Code of Civil Proce- 
dure do not apply to proceedings imder the Rent 
Control Act. Though the question whether it would 
be competent for the legal representative to be 
brought on record as such in an application before 
the Rent Controller in every case need not be decided, 
in the circumstances of the case, as the affidavit of 
the petitioner contains all the material particulars 
required to be mentioned in an application praying 
for eviction it would be the height of technic^ity to 
disregard it and insist uon a formal petition for the 
same purpose, 61 L.W. 267=1948 M.W.N. 264= 
A.I.R. 1949 Mad. 53=(1948) 1 M.L.J. 276. 

Order for eviction on default in payment of 

rent — Payment of rent subsequent to— If creates 
fresh tenancy — Transfer of Property Act, S. 116 
— Applicability and scope. 

The payment of rent after the termination of the 
tenancy would only operate in favour of the tenant if 
it could be shown that the parties intended that there 
should be a new tenancy. 

The Transfer of Property Act can have no ap- 
plication to a state of affairs governed by the Rent 
Control Act. When section 116 of the Transfer of 
Property Act speaks of the determination of the 
lease it must have reference to a determination of a 
lease such as is contemplated in S. Ill of that Act 
which sets out the various methods by which a lease 
may be determined. 

The Rent Control Act does not concern itself with 
the termination of the leases. It gives the tenant (as 
defined in that Act) a right to continue in possession 
as long as he pays his rent regularly. If the rent is 
not paid regularly then whether the lease has been 
determined or not, the landlord has a right to evict 
the tenant. I.L.R. (1950) Mad. 844=A.I.R. 1950 
Mad. 746=63 L.W. 67 (2)=1950 M.W.N. 90= 
(1950) 1 M.L.J. 72. 

Portions of building let separately— Land- 
lord can file an application for obtaining posses- 
sion of entire house for his occupation. 

Though the definition of a building in the Madras 
Buildings (Lease and Rent Control) Act includes a 
portion of the building, it does not mean that the 
owner of a hous^ portions of which have 
separately, cannot file an application for cbtainmg pos- 
session of the entire house as a building. What is 
sufficient for the landlord is not the real questK^ 
but wh^er he requires the entire building bwu fide 
for his occupation. 1949 M.W.N. 830=^. I. R* 
1950 Mad. 36fc=(1949) 2 M.L.J. 784. 

Residential purpose — Test. 

In determining whether a preimses is residenSal 
or non-residenti^, the main or primary purpose 10 
which it is let out or taken or used must be coim- 
dered . Hence a premises must be d^ed to be 
and used for ‘residential purpose’ though a poraon 
of the premises may be used for making appalams 
when people are not sleeping there and used tor 
sleeping purposes when appala^ are SJJX 

1949 M W.N. 43=A.I.R. 1949 Mad, 785=(m9) 

X M.L.J. 74. . 

^Rule making Court of 

authority to hear appeala— Validity— RevW^ 



2053 MADRAS BUILDINGS (LEASE AND RENT CONTROL ACT ( 1946 ). 2654 


to High Court against orders of Judge of Small 
Causes Court — Competency. 

The rule making the Small Causes Court itself the 
‘authority’ to hear appeals against the orders of the 
House Rent Controller, instead of the Chief judge 
of the Small Causes Court as formerly is not ultra 
vires, since a Court can certainly be an ‘authority’ 
though ‘every authority’ need not be a Court. 

If a statute or rule names a 'Court' as an ‘authority’ 
the usual appeals and revisions lying to the High 
Court from that Court will lie. 

As a Judge of the Small Causes Court does not act 
as f’i-rsona designala but as a Judge of tlie Small 
Causes Court and as part of the Small Causes Court a 
revision will lie against orders passed by him. 1949 
M.VV.N. 43=A.1.R. 1949 Mad. 785=(1949) 1 M. 
L.j. 74 [overruled in (1949) 1 M.L.T. 528]. 

and T. P. Act (IV of 1882), S. 116— Tenant 

directed to give possession — Execution petition 
for eviction hied by landlord after due date 
— Payment of rent already due by tenant — No 
new tenancy created. 

The appellant was directed by the House Rent Con- 
troller under the provisions of Madras Act XV of 
1946 to give possession of the house in which he 
lived to his landlord, the respondent and on his fail- 
ing to do so on the due date, the respondent filed on 
the next day an execution petition for the eviction of 
the appellant, and proceeded with it in spite of the 
payment by the appellant of rent in respect of the two 
previous months. It was pleaded in bar of execu- 
tion that a new tenancy had been created by such pay- 
ment. 

Held, negativing such a contention, that it was 
^ holding over under S. 116 of 

the T. P. Act. but of a person wrongfully remain- 
ing III possession beyond the date on which he had 
bCCT directed to give possession. 1947 M.W.N 625 
=ML.\V. 277 (1)=.A.I.R. 1947 Mad. 436=(1947) 
1 M.L.J. 354. ' 


^“Collector of Madras intimating on 
receipt of notice of vacancy from the landlord 
that building is required for Government— Act 
not judicial but administrative and cannot be 
quashed by writ of certiorari. 


Und^ S. 3 of the Madras Buildings (Lease 2 
Rent Control) Act. 1946. on receipt of notice 
vacancy the Government has to decide whether 
budding is required for any of the purposes soccif 

\n ^ ^ intimate the lai 

lord that they do require the building for such ni 
IWes. Such an act of the CJovernment or the ofTu 
ot l^emment empowered by them in this beh 

^ ^.^^'bed as judicial or qua 
/n^i 7^®. ‘"“.'"ation of their decision is dc 
m a purely administrative capacity. From the f; 

Government or a public officer m 
Prejudiang the rights of priv; 

Jhf ^ Collector, w 

Wif Government in t 

Sh Sxi^i Vf jurisdiction of 1 

S«=*I L.W. 277=(19«) 1 M.L.J. 266. “' 


S. 3 (2) and S. 16 — Disobedience of order 

of Collector under S. 3 (2) — Offence — Penal 
Code (XLV of 1860), S. 188 — Applicability. 

A laiullonl disobeying the ortlcr of the Collector 
iiiulcr S. 3 (2) of the Madras Buildings (Lca.se and 
Rent Control) Act (nlloiting the iiousc for locating 
a police station) is liable to conviction under S. 188, 
I. P. Code. Thv I. i*. Code will apply wherever 
iis application is not expressly or by necessary im- 
plication e.xcludcd, and where tlie requirements pre- 
scribed under the I. P. Code for the offence cliarg- 
ed arc satisfied. It cannot be said that because S. 
16 of the Act has provided penalties for breaches of 
S. 3 (1) and has provided no penalty for breaches 
under S. 3 (2) no punishment should be inflicted for 
disobedience of an order under S. 3 (2) of tlie Act. 
Where there is no specific punishment provided, the 
general law of the land under the Penal Code comes 
into oiicration if the requirements under any section 
thereof arc satisfied. 

The Collector has got under S. 3 (2) by necessary 
implicHiioii, the power to require the building for 
governmental purpose or for the use of any public 
institution under Government control or by any officer 
of the Government. 

This being a case of orders made by the Collector, 
as a public functionary and for public purposes, and 
all the conditions under S. 188, I. P. (2ode, having 
been satisfified, the Collector had ample jurisdiction 
to lay the complaint under S. 188. I. P. Code. 1950 
M.W.N. 142=A.T.R. 1950 Mad. 599=51 Cr.L.J. 
1518=(1950) 1 M.L.J. 201. 

S, 3 (2) — Liability to notify in case of 

exchange of buildings— Rent— Meaning — If 
refers to fair rent. 


.\n exchange of buildings by two persons inevita- 
bly involves the vacancies of both buildings, and the 
owner is bound to notify the vacancy to the Controller. 
The mere naming of such a double vacancy and dou- 
ble Mcupation as an exchange cannot alter the facts. 

Renf under section 3 (2) means actual rent paid 
or payable and not fair rent when none has been 

^2 (1)=A.I.R. 1950 Mad. 
4321^1 Cr.LJ. 1015=(1950) 1 M.L.J. 110. 

: S. 4— Fixing of fair rent— Date from which 

It takes effect— Scope of jurisdiction of Rent 

Controller and appellate authority in such a 
matter. 


*• 1 ^ juiisuiLuon or me Kent LontroMer or the 
appellate authority being only to declare the fair rent 
pertaining to a building, the landlord could claim the 
fair rent on the basis of that order from a date to 
which he is entitled under the Act. i.e., the date of the 

r oTn%®i 

(1950) I M.L.J, 551, reL on. 

Controller 

*5® landlord 

claimed that it should take effect from the date of the 

^ng into force of the Act, i.e., on 1st October, 

Controller takes 

foT'lT 

Where the fair rent fixed under S. 4 of the Mad 
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ras Buildings (Lease and Rent Control) Act is in 
excess of the rent which was being paid before such 
fixation, the landlord cannot claim the difference 
from any date anterior to the date of the filing of 
the application under S. 4. There is no provision 
corresiKDtiding to S. 6 (c) which provides for refund 
or other adjusinient of any sum paid by the tenant 
in excess of the fair rent. The omi.'sion to make 
.such a provision might have been deliberate having 
regard to the avowed policy of the Act to safeguard 
the rights of tenants. Apart from any speculation as 
to the policy, it is clear that no retrospective opera- 
tion can be given to the order fixing the fair rent 
unless such operation is expressly provided in the 
.^ct or should be necessarily implied. 62 L.W. 750 
=1‘)49 M.W.N. 682=A.I.R, 1950 Mad. 185= 
(1949 ) 2 M.L.J. 555. 

S . 4 — Landlord’s application for fixing fair 

rent — Maintainability — Right to receive fair 
rent which is in excess of contractual rent— 
Relevant date. 

Tlie Act confers certain rights and privileges on 
landlords as well as tenants, though the latter benefit- 
ed to a greater extent than the former. S. 4 of the 
Act is a deliberate departure from the corresponding 
provisions of S. 3 of the previous Control Order 
and expressly includes the landlord as a person en- 
titled to apply I'o have a fair rent fixed. There is 
nothing in S. 4 to confine its application to contrac- 
tual rents payable under subsisting lease. The 
words of S. 4 are plain and have only one meaning, 
vU, that a landlord as well as a tenant could apply 
under the section. . . . 

Where the fair rent fixed under the section is m 
excess of the rent which was being paid before such 
date, the landlord cannot claim the difference from 
any date anterior to the date of filing the application. 

I L R 1951 Mad. 330=63 L.W. 860=1950 M.W. 
N. 46b=:(1950) 2 M.L.J. 317. 

Ss. 4 and 6 — Scope of jurisdiction of Rent 

Controller and appellate authority in applica- 
tion under S. 4 — Appellate authority if can de- 
clare fair rent not to have retrospective opera- 
tion— Amount of fair rent — Interference in 

eertxorari proceedings. -i 1 

On an application under S. 4 of the Madras Build- 
ings (Lease and Rent Control) Act, the only juris- 
diction which the appellate authority and the Rent 
Controller have is to fix the fair rent. What rights 
accrue to the landlord and the tenanf is not within 
their province to decide on such an application. Hence 
an appellate authority cannot declare that the fair 
rent fixed shall not have retrospective operation. 
There is no justification for such restriction. S. 6 
(c) of the Act in plain terms declares that any sums 
paid in excess of the fair rent even before the com- 
mencement of the Act in respect of the use of the 
"building after the commencement of the Act shall be 


repaid- to the tenant. 

Though an appellate authority be wrong as to the 
amount of fair rent fixed that would not be a ground 
for interfering wth it in certiorari proceedings. 53 
L.W. 397=1950 M.W.N. 428=A.I.R. 1950 

Mad. 555=(1947) 1 M.L.J. 551. 

Ss. 6 (c) and 7 < 2 )— Adjustment of advice 

w^h landlordjtowards arrears— Wl\en could.be 

Where' a, terant w.ho comnutted" default in iray- 
ment of rent relied on the. fai^t that the landlord had 
"with - him two mopms. advance of rent whicn he 
<ould adjust towards default and accumulaticay of 


arrears under S. 6 (c) of the Madras Buildings 
(Lease and Rent Control) Act. 

Held: That to invoke the provisions of sub-S. 
(r) of S. 6 the tenant should have exercised the 
option and called upon the landlord to make the ad- 
justment and the mere fact that the landlord had with 
him an advance rent does nor mean that the tenant 
has not committed default within the meaning of 
S. 7 (2) of the Act. 63 L.W. 1176=(1950) 2 M. 
L.J. 579=A.I.R. 1951 Mad. 343. 


' — S. 7 — Appeal from order under — Error ap- 
parent on the face of proceedings — Issue of 
writ of certiorari to quash. 

.A creditor who rejects a tender on other grounds 
must be deemed to have waived the objection as to 
the form of tender . A creditor who denies the tender 
is not entitled to question its sufficiency or validity. 

Where the Chief Judge, Court of Small Causes, 
Madras, on appeal from an order of the Rent Con- 
troller under S. 7 of the Madras Buildings (Lease and 
Rent Control) Act XV of 1946, has found that the 
landlord refused to receive a registered cover esn- 
t'^iu iig a cheque for rent accrued and due for the 
moiitli as well as for future months but decided that 
the tender was invalid as the cheque included also 
an amount of 'rent for future months which the land- 
lord was not bound to accept and since the landlord 
did not accept the cheque (in which case only he 
would have been under an obligation to treat the 
advance payment as a loan in his hands available for 
appropriation towards rent as and when it accrued 
due) there was no valid tender and tlierefore the 
landlord was entitled to an order for eviction, there is 
an error apparent on the face of the proceedings which 
must be quashed by the issue of a writ of certiorari. 

Had the landlord received the letter by which ihe 
cheque was tendered, it would have been open to him 
to consider the matter in all the aspects and to have 
intimated to the tenant in proper time his choice so 
as to enable ihe tenant to comply with his conditions. 
Having failed to do so, he cannot question the validity 
or form of the tender. 

Grounds on which a writ of certiorari can be issued 
reviewed . 


Errors apparent on the face of the proceedings are 
always treated as errors of jurisdiction for the pur- 
pose of quashing by issue of a wnt of ceritora^ 
If from the evidence set out or the facts found the 
conclusion does not follow in law it is open to the 
superior Court to interfere with the order and quash 
it by issuing a zvrit of certiorari as the error is 
patent on the face of the record. 

The question of tender is not relating to 
collateral matter which has to be established heio 
rfie House Rent Controller is called upon to ent 
into an enquiry in the application for eviction. U is 
one of the grounds which constitute the 
application. . Accordingly the propnety of findi^s ^ 
question of fact arrived at by the appellate ^utho V 
cannot be canvassed in the proceedings to quash oy 

^^The fact that after the order of the 
authority, time was granted by consul of ^ 

i^acating the premises does not conshtute an 
by the tenant so as to preclude him from 9 uest' 0 ^ 
the eviction order in the proceedings ^"ashing A 

L R (1949)' Mad. 657=A.I.R. 1949 Mad, 53.-. 
=1949 M.W.N. 32^(1948). 2 M-L.J. 559. , 

g g 7 and 12 — Eviction application, for 
fault in payment of' 

ancy by due notice under S. Ill (n), Transicr 
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of Property Act (4 of 1882 )— NeccBsity— Sub- ’ 
tenant not party to application for eviction — If 
bound by eviction order— Order of special tri- 
bunals — Jurisdiction of civil Courts to question 
— Exclusion of jurisdiction by the Act — Effect , 
— Question of jurisdiction — If can be raised for 
first time in the civil Court. 

On a default in payment of rent a landlord filed 
an application before the Rent Controller under S. 7 
of Madras Act 15 of 1946, praying for ejectment of 
the tenant but without issuing a notice terminating 
the tenancy as required by S. Ill, Cl. (A) of the 
Transfer of Property Act. The Rent Controller 
made an order for eviction and an appeal by the 
tenant to the Chief Judge of the Presidency Court 
of Small Causes was dismissed. In a suit by the 
tenant for a declaration that the order for eviction 
was invalid, without jurisdiction, and unenforceable 
and for a permanent injunction restraining the land- 
lord from enforcing the order, 

Held, the object of Madras Act 15 of 1946 is to 
prevent unreasonable eviction and not to confer any 
new rights of eviction on the landlord. The right 
of the landlord to immediate possession is limited by 
the provisions of S. 7 of the Act. But by enacting 
that section the Legislature has not ^Pfessly or by 
implication repealed the provisions of the Iransfcr 
of Properly Act so far as it related to tlie tenants 
eoverned by the Rent Control Act. Ihe section only 
provides that no eviction shall lie except on the grounds 
Uccified in the section. Accordingly, unless and until 
a tenancy or lease is determined according to the 
provisio^ of the Transfer of Property Act, a land- 
lord is tiot cimtlcd to obtain an order for eviction or 

po^scssiom^r Controller and that of the 


Cliicf Judge of the Presidency Court of Small Causes 
in appeal were made without jurisdiction and are 
liable to be set aside by the civil Court. Even 
the jurisdiction of the civil Court is excluded by he 
\ct the civil Court has jurisdiction to sot aside the 
order of the Rent Controller who exce^ed the powers 
conferred on him under S. 7 of |he Act 
eviction Nvlien the landlord had not fulfilled ihc neccs 

sary condition ol giving notice. i • • 

The fact that the tenant did not question tlic juris- 
diction of the Rent Controller in the application filed 
by the landlord or in the appeal filed before ‘he Chief 
fudge of the Presidency Court of Small Cause . will 
not preclude him from questioning the same in ll^^e 
civil Court. Panics cannot confer jurisdiction on 
tribunals if otherwise they had not got such juris- 
diction. , . . , • L- 

If a landlord had acquired a right to evict his 

tenant after giving a valid notice to quit, a person 
claiming to be a sub-tenam cannot claim higher 
rights than the tenant and is liable to be evicted. 
Even if he was not made a party to the proceedings 
before the Controller he would be bound by an order 
passed against the tenant obtained without any fraud 

or collusion. „ , 

(In the present case the sub-lcnancy alleged 
found against.) 61 L.W. ^61=1948 M.W.N. 7U 
=A.I.R. 1949 Mad, 387=(1948) 2 M.L.J. 391 

[Reversed in (1949) I M.L.J. 412.) 

S*. 7 and 12 (4) — Eviction application 

under S. 7 for non-payment of rent — Detemi- 
nation of tenancy by notice to quit as required 

J y S. Ill (h) of the Transfer of Property Act, 
of 1882 — Necessity-Question whether notice 
wfti ncccttary— Jurisdiction of Rent Controller 

10 — F. Y. D.— 84 


and appellate authority to decide — Separate suit 
by defeated party questioning the decision— 
Barred by S. 12 (4) of Madras Act 15 of 1946. 

S. Ill (/») of the Transfer of Property Act has 
no place in the scheme of procedure laid down in 
S. 7 of Madras Act IS of 1946 and a notice to quit 
is not necessary before filing an application for evic- 
tion under S. 7 of Madras Act 15 of 1946. Even 
if such notice was necessary it would be merely one 
of the issues to be decided by the Rent Controller 
and would not in any way afTect his jurisdiction to 
entertain the application for eviction. If the Rent 
Controller did not decide that question properly, the 
matter would have to be raised in appeal to the Court 
of Small Causes and would give the High Court no 
jurisdiction to entertain a suit by the defeated party; 
for such a suit would be barred by S. 12 (4) of 
Madras Act 15 of 1946. (1948) 2 M.L.J. 391. 
reversed. 62 L.W. 226=1949 M.W.N. 188— A. I. 
R. 1949 Mad. 780=(1949) 1 M.L.J. 412. 

• S . 7— Scope— Decree for ejectment— Act 
coming into force Jater — Effect — Eviction of 
tenant — Liability of tenant to pay rent. 

S. 7 of the Madras Act 15 of 1946, makes provi- 
sion for the remaining in possession of a tenant, unless 
he has done something which would disentitle liim to 
do so. The various acts which would disentitle him 
are set out in S. 7 (2), S. 7 (1) shows that the Act 
applies to tenants against whom a decree for eviction 
has been passed as well as to other tenants. The 
fact that the landlord obtained the decree for eject- 
ment long before the Act came into force will not 
entitle him to eject the tenant and the latter being 
in the position of a tenant is liable to pay rent to the 
landlord so long as he remained in possession. 1948 
M.W.N. 777=61 L.W, 795=A.I.R. 1949 Mad. 
196=(1948) 2 M.L.J. 421. 

S. 7 (1) and (2) — Right to evict during 

period of tenancy. 

The opening words of S. 


^ , 7 (1) of llie Madras 

Buildings* (L^se and Rent Control) Act makes it 
clear that even during the continuance of the tenancy 
a tenant may be evicted. It follows that provided 
any of the conditions laid down in S. 7 (2) of the 
Act is satisfied the landlord will be entitled to an 
order evicting the tenant even if the period of the 
lease had not expired. 63 L.W . 834=(1950) 2 M. 

L. J. 489. 

S. 7 (2) — Conditions of, satisfied — Control- 
ler, if has any discretion to reject application. 

There is nothing in the provisions of S. 7 (2) of 
the Madras Buildings (Lease and Rent Control) Act 
which enables the Controller to reject the application 
of the landlord even when he is satisfied that one 
or more of the conditions laid down in the clause 
have been fulfilled. No doubt the tenant is to be 
given a reasonable opportunity of showing cause 
against the application, but that can only be on 
grounds open to him in law. 61 L.W. 486=1948 
M.W.N. 49^A.I.R. 1949 Mad. 139=(1948) 2 

M. LJ. 82. 

S. 7 (2) — Scope — Controller’s order for 

possession— Liability for payment of rent as 
rent till delivery of possession. 

When the Controller has made an order directing 
the tenant to put the landlord in possession of the 
leased premises on a particular date, the tenant is 
bo-jnd to pay the rent as rent for the period, before 
that date, subject of course to the conting^cy of 
surrendering i>ossession before that date. Failure to 


2b59 MADRAS BUILDINGS rLEASE AND RENT CONTROL) ACT (1946), S. 7. 2660 


pay the rent for that period would make him a de- 
faulter. 61 L.W. m=\9AS M.W.N. 499=A.l. 
R. 1949 Mad. 139=(1948) 2 M.L.J. 82. 

S. 7 (2) (i) — Applicability — Registered 

lease after commencement of Act — Provisions 
as to default and eviction — Lease if governed 
by the Act. 

A lease of a Cinema Tlieatre with furniture, fit- 
tings, talkie cQuipment, machinery, etc., was entered 
into by a registered agreement after the commence- 
ment of Madras Act 15 of 1946 and the lease con- 
tained inter alia provisions as to the due date for 
payment of rent, hire, etc., and for re-entry in case 
of default in their payment. 

In an application for eviction under S. 7 (2) (i> 
of the Act for default in payment of a month’s rent 
on the due date. 

Held : The provisions of Madras Act 15 of 1946 
would not apply to the lease in question. The parties 
must be presumed to have known of the provisions 
of the Act and contracted out of the terms of the 
Act. The landlord must by the agreement be deemed 
to have waived the right to evict conferred by the 
Act. No ground of public policy compelled the 
Court to hold that it was not open to the lessor to 
abridge liis right to evict his lessees. Further the 
Act is not applicable as the lease is not one of a 
mere building and furniture only. Accordingly an 
eviction cannot be ordered under the Act. 62 L.W . 
860=1949 M.W.N. 773=A.I.R. 1950 Mad. 284= 
(1949 ) 2 M.L.J. 694. 

S. 7 (2) (i)— Default in payment of rent 

Right to evict — Tenant not making tender of 

monthly rent after refusal of rent tendered for 
one month— Effect— S. 12 (4)— Order of appel- 
late authority— Not subject of revisional juris- 
diction of the Court— Proper remedy. 

It cannot be said that, merely because the rent due 
for one month has been improperly refused when 
tendered, the rent for succeeding months is neither 
due nor payable. Under S. 7 (2) of Madras Act 
15 of 1946 the duly is cast on the tenant to make a 
payment or tender for every month, if he desires to 
take advantage of the provision of the Act. Unless 
there is an unequivocal Intimation by the landlord 
that he would not accept any payment or tender for 
subsequent months, in the absence of payment or 
tender for each month the tenant must be considered 

to be a defaulter. 

The order of the Court of Small Causes as an 
appellate autliority cannot be the subject-matter of 
a revision to the High Court. (1949) 1 M.L.J. 
74, overruled. No other remedy being available, an 
application for a writ of certiorari is competent. 62 
L.W. 307=1949 M.W.N. 274=A.I.R. 1949 Mad. 
788=(1949) 1 M.L.J. 528. 

S. 7 (2) (ii) (a)— Scope— Sub-letting be- 
fore sale of property— If entitles purchaser to 
evict — Sub-letting of portion which was before 
the commencement of Act sub-let to some other 
sub-tenant — If ceases to be a sub-letting, entit- 
ling the landlord to evict. 

A subsequent purchaser from the landlord can take 
advantage of the action of the tenant (in sub-letting 
without the consent in writing of the then landlord, 
the vendor) before his purchase and evict the tenant. 

Even if there was sub-letting prior to the com- 
mencement of the Act and there was a mere <±ange 
in the sub-tenants it cannot be said that it is not 
sub-letting after the commencement of the Act. It 


is a sub-letting after the commencement of the Act 
entitling the landlord to evict. 1950 M.W.N. 373 
=63 L.W. 610=A.I.R. 1950 Mad. 711=(1950) 1 
M.L.J. 655. 

S. 7 (2) (ii) (a) — Sub-letting — Original ten- 
ancy in favour of three persons who were part- 
ners in a firm — Dissolution of firm — One parti- 
ner allowed to wind up affairs and subsequently 
use premises for his sole business — If amounts 
fo transfer or sub-letting of premises. 

Where the original tenancy was in favour of three 
persons who were partners in a firm, and after its 
dissolution one of the partners is allowed to wind 
up the affairs of the partnership and thereafter is 
allowed to use the premises for his sole business, such 
act of the two partners other than the one carrying 
on the business cannot amount to a transfer or sub- 
letting of the premises to that partner by the others. 
Hence, where the appellate tribunal under the Madras 
Buildings (Lease and Rent Control) Act, holds under 
such circumstances that the landlord is entitled to 
eviction on the ground that there is a subletting, the 
order is vitiated by an error of law apparent on the 
face of the record and has to be quashed. 1949 M. 
W.N. 814=A.I.R. 1950 Mad. 25=62 L.W. 653 
=(1949 ) 2 M.L.J. 423. 

S. 7 (2) (ii) (a)— Sub-letting— Written 

consent — Necessity — Date of such consent. 

If there is a transfer or sub-letting after the com- 
mencement of the Madras Buildings (Lease and Rent 
Control) Act, the tenant can be saved only by a 
written consent of tlie landlord from the coiniequences, 
namely, eviction. . 

Obiter : — Prime facie a written consent given be- 
fore the commencement of the Act, if it was sub- 
sisting at the time of any sub-letting after the Act 
might be sufficient to plead successfully to the land- 
lord’s application for eviction on the ground of such 
sub-letting. 1949 M.W.N. 816=A.I.R. 1950 Mad. 
139=62 L.W. 814=(1949) 2 M.L.J. 597. 

S. 7 (3) (a)— Occupying— Meaning of — 

Landlord living in rented house with one wife, 
while a house of his is occupied by another wife 
— Right to eject tenant in another house. 

A person must be deemed to be occupying a resi- 
dential building at the time of an application * 

tion under S. 7 (3) (u) of the Madras Binldmgs 
(Lease and Rent Control) Act, if any of the mem- 
bers of his family including dependants refde ni ffie 

building with his permission and on ffis 

physically he himself might not be residing therwn. 

The test is whether if he desires he cannot at any 

time go to reside in it. , fmni a 

her paters 

and others. The landlord ^imself^^as «sidmg ^ 
rented house with his first wife. He ^sometime 
Slay with his second wife "p* 

both wives stayed together. At ® with his 

n1 trillion he was staying m the rented house 

fcr wTf'e whThad iuTrrelled with the second r«£e. 

HeW In the circuinstSnces, *e landlord mu^ 

be held to be occupi'ing a the 

the city. There is nottag wMt compdled m 


n fhp citv. inere ib •• rv 

?ourt to hold that a much 

ach of his wives in a separate 1050 

eek another building for his *«S3*LW 

d: W N. 387=A.I.R. 1950 Mad. 556=63 L. ^ 

;i6=(1950) 1 M.L.J. 552. 
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S. 7 (3) (a) (ii) — Owner of non-rcsiden- 

tial building in occupation of residential build- 
ing in which he was carrying on his business — 
Right to get possession of his own non-residen- 
tial building for carrying on his own business. 

The fact Uial a laiullord is in oiciipaiion of a resi- 
dential biiildiiiK in which lie is carrying on his busi- 
ness is not sufficient to prevent hiin fmin obtaining 
possession under S. 7 (3) ((t) (ii) of the Madras 
Buildings (Lease and Rent Control) Acl, of a noii-rcsi- 
dential building of Ins own for carrying on his own 
business. It is wrong to think that if an owner of a 
non-residential building is able to carry on his business 
at any place— it did not matter where— he would not be 
entitled to recover possession of his non-rcsidentia! 
building to carry on his own business. 

The essential condition laid down in tliat .section 
which must be satisfied before a landlord can be de- 
nied his right to get back possession of his own 
building is that he was occupying for the purpose of a 
business which he is carrying on in a non-rc«idential 
building which is his own or to the possession of 
which he is cntitlc<l. 1949 M.W’.N. 69R=.A.I.R, 
1950 Mad. 56=0949) 2 M.L.J. 138. 

Ss. 7 (5) and 12 (i) (b) — Vexatious and 

false petition to evict — Dismissal — Compensa- 
tory costs — If can be recovered by separate 
suit. 

The word "landlord” in S. 7 (5) of Madras Act 
15 of 1946, obviously means landlord or any one 
claiming to be a landlord making an application. 
Similarly the words “a tenant” can only mean "a 
tenant or any one alleged to be a tenant”. 

S. 7 (5) of Act 15 of 1946 reproduced the prin- 
ciple of S. 35-A of the Code of Civil Procedure in 
rent control oroccedings . . . If a petition was 

false and vexatious, compen.satory costs can he 
granted. But there Is no legal principle on which 
such relief can be given to the parly who was drag- 
ged unnecessarily into tiic proceedings by way of a 
separate suit for damages. 1949 M.W.N. 580=A. 
T.R. 1950 Mad. 61=(1949) 2 M.L.J. 295. 

— Ss, 9 and 12— Eviction ordered and ‘ exe- 
cuted — Reversal by Subordinate Court — Resti- 
tution — Legality. 

In an application for eviction of a tenant on the 
ground of arrears of rent, the landlord got an order 
for eviction and actually got possession of the build- 
ing in execution. On appeal to the sub-Judge the 
appellate authority of the place, the order was 
reversed. After five days the tenant applied to the 
sub-Juclgc himself for restitution and rc-delivery, 
which were ordered and actually effected. On appeal. 

Held-. (1) An application for restitution is an 
application for execution. 40 Mad. 789; 33 M.L.J. 
413 and (1937) 2 M.L.J. 108, foil. 

(2) Once execution proceedings under Madras Act 
IS of 1946, are placed in the hands of ordinary Courts, 
the provisions of C. P. Code, relating to the subject 
would apply muiatis mutandis and so far as the 
machinery set up by that Act and provisions thereof 
permit. 

(3) It is a basic rule that Courts will not permit 
a suitor to suffer by reason of a wrong order it has 
made, and that, when once the error is discovered, 
it will as far as possible put him in the position which 
he would have occupied if the wrong order had not 
been made. The right to restitution is not derived 


from S. 144, C. P. Code. Tliat section only pres- 
cribes the method of enforcing ilu- right. I.L.R. 
(1940) 1 Cal. 486, appl. 

(4) No separate suit for rcslitnliou could lie in 
view of S. 114, C. P. Code. 

(5) In tiic circumstances, the order passed by the 
Subordinate Judge is the only order that could have 
been made. 62 L.W. 876=1949 M.W.N. 770= 
(1949) 2 M.L.J. 699. 

Ss. 9 and 18 — Order of eviction passed iu 

revision by Provincial Government under House 
Rent Control Order, 1945 — Cannot be executed 
pursuant to S. 9 of the Act— S. 18, if applies— 
Notice to party affected — Necessity. 

Proceedings commenced and taken on appeal and 
revision by a landlord for the eviction of his tenant 
under the Madras House Rent Control Order, 
1945, terminated in fav'oiir of the landlord by an 
order of the Provincial Government, dated 30th 
September, 1946, by which the previous dismissal of 
ihc landlord's application to the Rent Controller and 
appeal to the Collector w’crc set aside and the t^ant 
was directed to put the landlord in possession. This 
order was passed without notice to the tenant. The 
landlord applied for execution of this order to the 
Principal City Civil Judge under S. 9 of the Madras 
Buildings (Lease and Rent Control) Act which came 
into force on 1st October, 1946. 

Held, (|) since S. 9 enables execution to issue 
by the Principal City Civil Judge only in respect of 
orders made under the specified sections of the Act, 
the order which the landlord obtained against the tenant 
under the House Rent Control Order, 1945, was not 
one which is subject to execution pursuant to S. 9. 

(«) The proceedings following on the order of 
the Government of the 30th September, 1946, were 
not proceedings which could be deemed to have been 
commenced or to be continued subject to the provi- 
sions of the Act under S. 18 of the Act and is not 
one which can be treated as continuing in force. 

(m) The action of the Provincial Government in 
purported exercise of its powers given by the Control 
Order under Cl. 8 (2-A), in setting aside the dis- 
missal of the landlord’s application without notice to 
the tenant was without warrant or justification and 
was a denial of the ordinary principles of elementary 
justice. 61 L.W. 250=A.I.R. 1948 Mad. 394= 
1948 M.W.N. 25S=(1948) 1 M.L.J. 256. 

S. 9 — Petition for execution of order of 

eviction made under S. 7 — Objection that notice 
terminating tenancy was not given and so order 
was without jurisdiction— Not sustainable. 

If before ^e Rcnr Controller the tenant failed to 
raise the obj'ection that the tenancy was not deter- 
mined by proper notice under the Transfer of Pro- 
perty Act (^surning that that is the correct legal 
position) he is thereafter precluded from raising the 
objection in execution of the order of eviction. The 
order was not on the face of it without jurisdiction 
and the tenant cannot resist execution by canvassing 
the correctness of the order passed by the Controller 
on grounds not raised before him. 

The Rent Controller has jurisdiction to order evic- 
tion even in cases where the tenancy was not deter- 
mined as required by S. Ill of the Transfer of 
Property Act as S. 7 of the Rent Control Act deals 
with tenancies that were determined as well as those 
that had not been determined. There is no coriffict 
between S. 7 of the Rent Control Act and S. Ill 
of the Transfer of Property Act. (1949) 1 M.L. 
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I. 412. relied on. 1949 M.W.N. 215=r.A.I.R. 1949 
Mad. 784=(1949) 1 M.L.T. 417. 

Ss. 10 and 12 (4) — Dismissal for default of 

application for eviction— If a bar to a second 
application for eviction — Desirability of making 
rules similar to O. 9, Rr. 8, 9 and 13, C. P. 
Code, under the Act. 

The dismissal for default of an application by a 
handlord before the Rent Controller does not bar a 
second application for eviction. The words "finally 
decided" in S. 10 of the Madras Buildings (Lease 
and Rent Control) Act clearly imply that the prior 
application should have been decided on the merits. 
Without an adjudication on the merits an issue can- 
not be said to have been finally decided so as to 
bar a second application for the same relief. In the 
absence of a provision similar to the provision of 
O. 9, R., 9, C. P. Code, it cannot be said that there 
is a general and universal rule of procedure, accord- 
ing to which once a suit or a petition is dismissed for 
default of appearance of the plaintiff or the petitioner, 
a subsequent suit or petition shall not be entertained 
claiming the same relief and based on the same cause 
of action. 62 Cal. 15, rel. on. 

[Desirability of making rules corresponding to 
O. 9, Rr. 8, 9 and 13 of the C. P. Code under 
Madras Act 15 of 1946, pointed out.J 62 L.W. 826 
=1949 M.W.N. 709=(1949) 2 M.L.J. 594. 

S. 10 — Finally decided — Meaning — Appli- 
cation withdrawn — Subsequent application, if 
barred. 

The words "finally decided" in S. 10 of the Act 
clearly implies that the prior application should have 
been decided on the merit's. Where the application 
for eviction was withdrawn with leave to file a fresh 
application on the view of the then state of law that 
notice terminating tenancy was necessary, it cannot 
be said that the petition is “finally disposed" so as 
to bar a fresh application for eviction. 1949 M.W. 
N. 816=A.I.R. 1950 Mad. 139=62 L.W. 814= 
(1949) 2 M.L.J. 597. 

S. 12 — Right of appeal — Evicted tenant 

obtaining time from landlord to comply with 
order of eviction — If amount to abandonment 
of right to appeal against eviction order. 

Merely because a tenant against whom an order 
for eviction has been obtained prays for and obtains 
from his landlord time to comply with the order of 
eviction passed against him, it cannot be said that 
he had elected to treat the order of eviction passed 
by the Rent Controller as final or that he had aban- 
doned his right of appeal under S. 12 of the Madras 
Buildings (Lease and Rent Control) Act. 

An order for eviction of a tenant was passed on 
30th March, 1948, and when the landlord took out 
execution proceedings to execute the order and went 
with the bailiff to take delivery of the premises on 
22nd April, 1948, the tenant passed a letter to the 
landlord in the following terms; "As you have 
brought a warrant of possession against me. . . . 

I request you time for to-day and I assure you that 
I will give complete possession of the said-place by 
to-night The tenant however did not give posses- 
sion but filed an appeal and obtained an order for 
stay of delivery on 24th April, 1948. On a question 
whether the appeal was maintainable in view of the 
above letter. 

Held, that prima facie there was nothing in _ the 
letter expressly waiving the rights of appeal, a right 
v/hich the tenant was entitled to under S. 12 of the 


.Act and that there was no implied undertaking not 
to file an appeal whicli could be gathered from the 
language of the letter and as such the appeal was 
maintainable. 62 L.W. 191=1949 M.W N 135= 
A.I.R. 1949 Mad. 872=(1949) 1 M.L.J. 280. 

S. 12 (1) — Appellate authority appointed by 

Government notification — If persona designata 
or Court — Application for transfer of appeal 
before that authority— Maintainability— C. P. 
Code 5 of 1908, S. 24. 

From the language of S. 12 of Madras Act (15 
of 1946) it seems clear that the District and Sub- 
ordinate Judges mentioned by the notification to hear 
objections against orders passed by the Rent Con- 
troller are appointed persona dcsignala and not as 
Courts. Hence an application under S. 24, C. P. 
Code, for transfer of an appeal before such appellate 
authority would not be maintainable. I.L.R. (1948) 
Mad. 43=60 L.W. 199=1947 M.W.N. 200=A. 
I.R. 1947 Mad. 400=(1947) 1 M.L.J. 207. 

S. 12 (1) (a) — Appellate authority appoint- 
ed to entertain appeals against orders of the 
Rent Controller — Persona designata and not 
Court — Revision against his orders not compe- 
tent. 

The language of S. 12, Madras Buildings (Lease 
and Rent Control) Act, 1946, makes it dear that a 
District Judge or a Subordinate Judge notified as an 
appellate authority for the purpose of the .^ct is 
appointed as a persona designata and not as a Court. 
He is not a Court subordinate to the High Court 
Hence no revision could be entertained by the High 
Court under S. 115, C, P. Code, against an order 
passed on appeal by such an appellate authority. 61 
L.W. 364=A.I.R. 1948 Mad. 439=1948 M.W.N. 
379=(1948) 1 M.L.J. 314. 

S. 12 (1) and (4) — Subordinate Judge ap- 
pointed as appellate authority is a persona de- 
signata and not a Court — Revision against his 
order — Competency. 

The Subordinate Judge was appointed persona 
designata as the appellate authority and was not a 
Court subordinate to the High Court and as such 
his order will not be open to revision by the High 
Court under S. 115, C. P. Code. (1947) 1 M.L.J. 
207 and (1948) 1 M.L.T. 314, fol. 1949 M.W.N. 
261=A.I.R. 1949 Mad. ’787=62 L.W. 245=(1949) 

1 M.L.J. 419. 

S. 12 (1) (a)— Power of Government to 

constitute appellate authorities — Scope — Noti- 
fication of 1st March, 1948, substituting the 
“Court of Small Causes" for the “Chief Judge of 
the Court of Small Causes" — Validity — Power of 
Chief Judge of the Court of Small Causes to 
transfer appeal to another Judge of the Court-- 
Govemment of India Act (1935), S. 100 and 
Sch. VII, List II, item 2 — Delegation of power 
of legislation — Limits — Delegation of power of 
appointing authority involving extension of 
Courts’ jurisdiction which can be done oniy py 
Legislature — Implied delegation of legislative 
power also. 

It cannot be said that the notification of 1st 
1948, substituting the "Court of Small Causes ^ for 
the “Chief Judge of the Court of Small 
the appellate authority under S. 12 of the Madw 
Buildings (Lease and Rent Control) Act 
as enlarging the jurisdiction of the Court of Sm 
Causes otherwise than by appropriate legisl^on 
as taking away existing rights of appeal, inere 
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p.o doubt an extension of the jurisdiction of the Court 
of Small Causes by that notification. But the Pro- 
vincial Legislature is perfectly competent to make 
this extension of jurisdiction by virtue of the power 
conferred on it by S. 100 of the Government of India 
Act read with item 2 of List II in Sch, VII to it. 
That this power of legislation could be delegated by 
the Legislature to the executive authority, that is the 
Provincial Government is also cleai from the deci- 
sion in (1045) 1 M.L.J. 76: L.R. 72 I. A. 57: 8 
F.L.J. 1 (P.C.). It cannot be said that under S. 
12 (i) (a) of Madras Act 15 of 1946 what was 
delegated was only a power of appointment but not a 
power of legislation. Though tliat provision con- 
templates appointment of an appellate authority, if it 
necessarily involves the exercise of legislative power 
because it may involve the extension of the jurisdic- 
tion of a Court, then impliedly the power of appoint- 
ment must include such legislative power as is neces- 
sary for the purpose. 

It cannot be said that all the Judges of the Com : 
of Small Causes must hear and decide appeals under 
the Act. Appeals under the notification under S. 
12 of Madras Act 15 of 1946 would also be in- 
cluded in the business of the Court (under S. 10 of 
the Presidency Small Cause Courts Act), and the 
Chief Judge may make such arrangements as he 
thinks fit for the distribution of the business of the 
Court among the Judges thereof. Accordingly where 
an appeal against the order of the Rent Controller 
is transferred by the Chief Judge of the Court of 
Small Causes to the Third. Judge, the Third Judge 
has jurisdiction to dispose of the appeal. 

Quaere . — How far S. 12 (4) of Madras Act 15 
of 1946 would affect the power of revision possessed 
by the High Court. 

The Court of Small Causes, Madras, was consti- 
tuted an appellate authority as a Court and it cannot 
be said that in the notification of the Government 
"the Court of Small Causes” meant "the three Judges 
of the Court of Small Causes”. The right of ap- 
peal as it existed before the notification has not been 
taken away or interfered vdth by the notification in 
question. Only the Chief Judge of the Court of 
Small Causes ceased to exist as an appellate autho- 
rity. I.L.R. (1950) Mad. 28=1949 M.W.N. 2U 
=62 L.W. 285=A.I.R. 1949 Mad. 776=(1949) 1 
M.L.J. 471. 

S. 12 (3) — Appeal against Rent Control- 
ler's Order->-Appellant and his advocate absent 
—No reason shown to set aside the Controller's 
Order — No ground to interfere by way of cer- 
tiorari . 

When in an appeal against an order of the Rent 
(Controller neither the appellant nor his advocate ap- 
pears to show how the Rent Controller erred and 
it is not shown that the decision of the Rent Con- 
troller was in any way erroneous the appellate autho- 
rity has no other course but to dismiss the app^. 
The dismissal under ^e circumstances _ is neverthe- 
less a decision of the appeal. There is no grouM 
for interference by way of a writ of certtoran. 1950 
M.W.N. 2lfcrA.I.R. 1950 Mad. 443=(1950) 1 
M.L.J. 336. 

18 <i)—Coiuitniction— "Subject to the 
provisions of the Act"— "So far as may be." 

The words "subject to the provisions of the Ac^' 
occurring in S. 18 (1) of the Madras Buildings 


(Lease aiiil Keni Control) .Act of 1916 mean 

dial an order validly oblaintal under the 
of the Madras House Rent Control Order, 1945, could 
be .altackcfl retrospectively in proceedings taken (o 
execute such an order. It is only the further conti- 
nuance of the proceedings pending on the date of the 
commencement of the Act that the provisions of the 
Act would govern. Nor is^ tlicre anything in the 
words "so far as may be" to prevent valid execu- 
tion proceedings from being continued. 

Hence, where there is a valid execution application 
to execute an order of eviction pending before the 
City Civil Judge when the Madras Buildings (Lease 
and Rent Control) Act, 1946 came info force, it 
could be continued after the Act came into force. 
A.I.R. 1949 Mad. 201 and 204=1948 M.W.N. 588 
and .591=:(1948) 2 M.L.J. 174. 

MADRAS CANALS AND PUBLIC FERRIES 

ACT (2 OF 1890). 


-Construction . 


Madra.s Canals and Public Ferries Act gives the 
Government powers ver>' seriously to restrict the 
liberty of people and these powers must be strictly 
construed. 117 Ind. Cas. 728=28 M.L.W. 

1 Mad.Cr.C. 269=30 Cr.L.J, 827=A.I.R. 1929 

Mad. 50=56 M.L.J. 277. 

S. 8 — Validity of notification. 

Government Notification declaring ferry extending 
over both banks of a river for twelve miles— Notifi- 
cation mentioning five places as limits of ferry — 
Such notification is not ultra vires and Government 
must be presumed to declare five different ferries and 
not to prevent up and down navigation. 28 M.L.W. 
699=1 Mad.Cr.C. 269=117 Ind. Cas. 728=30 Cr. 
L.I. 827=A.I.R. 1929 Mad. 50=56 M.L.J. 277. 


S. 19 — Ferry contractor's servant — Levy of 

toll— Presumption . 

The fact that the fcriy contractor’s servant levied 
excessive toll does not give rise to a presumption of 
the contractor’s guilty connivance (1912) M.W.N. 
69=13 Cr.L.J. 124=13 Ind. Cas. 780. 


MADRAS CHILDREN ACT (4 OF 1920). 

S. 4 — Powers of Second Class Magistrates. 

A Second <3lass Magistrate is not precluded from 
hearing a case of a youthful offender — S. 4, Madras 
(Thildren Act merely provides that special powers 
conferred upon Courts shall be exercised by Special 
Courts alone. 1932 M.W.N. 1076. 


g. 5 (2) — One of several accused 'child*— 
Magistrate not empowered to proceed tmder 
Act— Procedure — Cr. P. Code, S. 349. 

When more accused than one are being tried and 
one of them happens to be a child within the mean- 
ing of the Madras Children Act and the Magistrate 
considers that, since he himself is not empowered to 
proceed against him under the Children Act, the 
Magistrate must proceed under sub-S. (I) of S. 349, 
Cr. P. Code and forward all the accus^ to the 
superior Magistrate and cannot himself convict any 
of them. 1945 M.W.N. 182=58 L.W. 96=(194S) 
1 M.L.J. 241=1. L.R. (1945) Mad. 594. 

— ■ " S. 22— Point of time material in considering 
wliether offender is ‘young persons’ in time of 
conviction . 
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Tiic point of time that is material in considering 
w’hctiier an ofTcnder is a ‘y^ung person,’ or not within 
the meaning of S. 3. Madras Cliildren Act, is the 
lime at' wlikli tlic sentence is to be pronounced and 
not the lime \vlien the offence was committed. A. I. 
R. 1^41 .Mad. 358=42 Cr.L.J. 3n=(1941) 1 M. 
f..T. 31=52 M.L.W. 949=(1941) M.W.N. 58= 
T.1..R. no41) Mad. 428=192 Tnd. Cas. 579. 

Ss. 24 and 27 — Retention by order of 

i.ocal Goiernment — Period — Conviction of person 
under 16 for murder — Period of detention tliat may 
he ordered liv Local Government is not subject to 
any liiniintion. 1936 M.W.N. 1136 (2). 


N. 1192=33 Cr.L.J. ]92=A.I.R. 1932 Mad. 213 
=135 Ind. Cas. 622. 

' S. 39— Consideration of previous convic- 
tion. 

S. 39, Mad. Children Act, does not prohibit the 
taking into consideration the previous conviction 
under S. 75, I. P. Code. A.I.R. 1942 Mad. 674= 
55 M.L.W. 457 (2)=(1942) 2 M.L.J. 132=1942 
M.W.N. 443=43 Cr.L.J. 924=1. L.R.- (1942) 
Mad. 963=203 Ind. Cas, 177. 

MADRAS CIVIL COURTS ACT (3 OF 1873). 


S. 24 — Accused below the age of 16. 

Accused below 16 years should not be sent to the 
Borstal School but to a senior certified school for 
detention under S. 24 of the Madras Children Act, 
1920. 1935 M.W.N. 1232. 

S . 26 — Son sentenced to pay fine for of- 
fence— Father directed to pay fine under S. 26 
(1) — Order, held improper — Proper order. 

A young person was convicted under S. 326, I. P. 
Code, and sentenced to pa}' a certain fine. His father 
was directed t'o pay the fine under S. 25 (1), Madras 
Children Act without giving him opportunity of 
showing that he did not neglect to exercise due care 
on his son. Nor did it appear from the report of 
the probation officer that the offence was due to any 
neglect of the father: 

Held, that the order under S. 26 (1) must be set 
aside and that the proper course was to commit the 
son to the custody of his father on his executing a 
bond to be responsible for the good beliaviour of the 
son. A.I.R. 1941 Mad. 429=53 M.L.W. 154= 
(1941) 1 M.L.J. 219=1941 M.W.N. 369=42 Cr. 
L.J, 516=194 Ind. Cas. 98. 

Ss. 27 and 22— Serious offence by a child of 
15 — Procedure. 

In a case where a child of 15 years has committed 
a serious offence, and in the opinion of the Sessions 
Judge no punishment under the provisions of Madras 
Children Act is sufficient, he should order under S. 27 
of Madras Children Act that the accused be detained 
in jail and report the case for orders of the Local 
Government. 1935 M.W.N. 10. 

- ■■'■S . 37— Computation of 16 years— Material 
time. 

Under S. 37, Madras Children Act, the time mate- 
rial for purposes of computing the 16 years men- 
tioned therein is the time when the prisoner is before 

it. 1937 M.W.N. 555. 

S . 37 — Declaration of age — Due enquiry, 

necessity of — Burden of proof — Practice. 

S. 37 of the Madras Children Act requires that a 
due_ enquiry into age shall be made and it is most 
desirable that a declaration of age under S. 37 should 
not be made except on adequate and proper evidence. 

The burden of proof in such a matter is on the 
accused and though in any case of doubt the Judge 
should give him the benefit of the doubt, the doubt 
must be real. 

(The tendency among Judges and Magistrates to 
be content with a perfunctuory enquiry and to find 
that an accused is a young person on inadequate evi- 
dence condemned.) 34 M.L.W. 896=(1931) M.W. 


S. 16— Mahomedan Law — Gift. See MAHO- 
MEDAN LAW. 11 M.L.J. 227=24 M. 513. 

S. 16 — Suit to have an attached property 

declared subject to a mortgage — Mortgage 
amount or decree amount. 

A suit to set aside an order in claim proceedings 
by declaring that an attached property is subject to 
the mortgage of the plaintiff as against the mort- 
gagor and the attaching creditor to the extent of 
Rs. 16,000 is cognizable by a Subordinate Court and 
not a Mimsif's Court even though the amount of the 
decree in respect of which the attaclunent was made 
was below Rs. 2,000. 19 M.L.J. 236=5 M.L.T. 
70=2 Ind. Cas. 522. 


S. 17, Cl. (2) — Where a District Judge settled 

issues in a suit instituted in his Court, but on the 
High Court subsequently transferring it to the Sub- 
Court the Sub-Judge decided the case and an appeal 
was preferred to the District Court, and the successor 
in office of the Judge who settled the issues heapd 
the appeal ; 

Held, that the Judge was competent to hear the 
appeal and S. 17, Cl. 2 would not apply. (1902) 26 
M. 595. 

MADRAS CITY CIVIL COURTS ACT 

(7 OF 1892). 


S. 3 — Scope of. 

S. 3, Madras City Civil Courts Act, merely sete 
forth the purpose for which the Madras City Civil 
Court was to be established and cannot be read to 
mean that the Madras City Civil Court, after its 
establishment, would not be competent to try and im- 
pose of suits that were transferred to it. A.I.R. 
1933 Mad. 745=(1938) 2 M.L.J. 249=(1938) M. 
W.N. 565=48 M.L.W. 74=178 Ind., Cas. 287. 


S. 3— Suit for infringement of copyright— 

Madras City Civil Court', if has jurisdiction to 
try — Copyright Act (3 of 1914), S. 13. 


The Madras City Civil Court has no juri^ction 
o entertain and try a suit for infringement of copy- 
•ighL S. 3. Madras City Civil Courts Act, which 
constituted the Court does not avoid the effect of a 
ipecific provision like S. 13, Copyright Act. S. _3, 
Madras City Civil Courts Act, gives general jups- 
iicUon to the City Ovil Courts, but the Copyright 
\ct, which deals with the special _ subjiect^tter 01 
copyright clearly restricts jurisdiction to hw 
)r proceeding relating to copyright to the High 

md the District Court. A.I.R. 1937 Mad. 94^173 
[nd. Cas. 452 (2). 
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S. 3 — Ejectment suit — In City Civil Court 

If Presidency Small Cause Courts Act, S. 41 

is a bar. 

A suit to eject a tenant is not cognizable by the 
Small Cause Court and therefore S. 3 of the City 
Civil Courts Act does nor prohibit its being filed be- 
fore the City Civil Court. 68 Ind. Cas. 983=16 M. 
L,W. 137=1922 M.W.N. 462=32 M.L.T. 288= 
A.I.R. 1922 Mad. 445=43 M.L.J. 288. 

S . 3— Suits relating to office — Valuation. 

A suit for a declaration relating to an office and 
not to property is incapable of valuation and is not' 
excepted from the provisions of S. 3 of the Act. 1 
L.W. 396=24 Ind. Cas. 316. 


S. 8 — Defendant outside jurisdiction — Ap- 
plication for leave to sue, whether can be made 
after filing of suit — ‘Law’, meaning of. 

The Madras City Civil Court is not governed in 
all matters of procedure by the rules applicable to 
the High Court on its original side. The word 'law' 
in S. 8 of the Madras City Civil Court Act refers 
to substantive law and not details of procedure. 

Wlicre one of the defendants lives outside the juris- 
diction of the City Civil Court, leave to sue need not 
necessarily be applied for before the suit is filed. 
Leave may be granted even on an application made 
after the filing of the plaint. (1935) M.W.N. 126 
=68 M.L.J. 205=41 M.L.W . 223=A.1.K. 1935 

Mad. 219=58 M. 511=156 Ind. Cas. 527. 


•S. 5 >— Scope of. 


•S. 14— Suit transferred to High Court — 


S. S, Madras City Civil Courts Act, is only in- 
tended to give authority to the Judges of the City 
Civil Court to try small cause suits when they arc 
transferred by the Chief Justice with a direction to 
that effect and a person appointed Judge of the City 
Civil Court cannot, by virtue of his office, be a 
Judge of Small Causes. 50 M.L.W. 133=A.I.R. 
1939 Mad. 610=(1939) 1 M.L.J. 776=(1939) M. 
W.N. 582=184 Ind. Cas. 516. 


5 (1)— Suit transferred to City Civil 
Court, if can be tried by it — If can try small 
cause suit transferred to it. 




Section 5 (1) of tbc Act gives the Judge of the City 
Civil Court power 10 try and dispose of any suit cog- 
nizable by the Small Cause Court. The City Civil 
Judge is competent to fry and dispose of the small 
cause suit if it is transferred to him. A.I.R. 1938 
Mad. 745=48 M.L.W. 74=(1938) M.W.N. 565= 
(1938) 2 M.L.J. 249=178 Ind. Cas. 287. 


S. 5 (2)— Powers of High Court to trans- 


fer case— Limits of.* 


Though under S. 24 of the Civil Procedure Code, 
the Chief Justice has jurisdiction to transfer mat- 
ters other ffian suits to a subordinate Court, e.g., the 
City Civil Court, he can only transfer them to a 
Coivt which has jurisdiction to try them. The juris- 
diction to try a summary application in ejectment is 
one exdusively vested in the Small Cause Court and 
the Chief Justice has no power to transfer it to the 
City Civil Court. 98 Ind. Cas. 371=25 M.L.W. 
115=38 M.L.T. 35=A.I.R. 1927 Mad. 321. 


S. 24 . 


5 (2)— Transfer of suit— --C. P. Code, 


S. 24, C. P. Code does not authorise the transfer 
of a suit from ihe file of the Small Cause Court to 
that of the City Civil Court. This can be 
the Chief Justice of the High Court under S. 5 (^) 
of the Gty Civil C^rts Act. 32 M.L.J. 258= 
(1917) M.W.N. 28&=38 Ind. Cas. 367. 


Court-fe5. 


Under S. 14, Madras City Civil Courts Act, when 
suit filed in Madras City Civil Court is transferred 
to High Court, court-fees payable are those in force 
in the High Court as a Court of ordinary civil juris- 
diction. 60 M.L.). 435=33 M.L.W. 318=A.I,R. 
1931 Mad. 457=132 Ind. Cas. 647. 


•S. 16 (2) and G. O. No. Mis. 4175 (Home), 


dated 11th November, 1948 — Suits in which the 
value of the subject-matter is between Rs. 
5,000 and Rs. 10,000 pending in the High Court 
on the date of the G. O., increasing the pecu- 
niary limits of the jurisdiction of the City Civil 
Court — If can be transferred to the City Civil 
Court under S. 16 (2). 


On the question whether consequent on the in- 
crease in the pecuniary limits of the jurisdiction of 
the City Civil Court by the G. 0. No. Mis. 4175 
(Home), dated llth November, 1948, suits wherein 
the value of the subject-matter is between Rs. 5,000 
and Rs. 10,(X)0 and pending in the High Court on the 
date of tlie said notification could be validly transfer- 
red to the City Civil Court. 


Held : — A transfer could not be made under S- 
16 (2) of the Madras City Civil Court Act unless the 
suit to be transferred is within the Jurisdiction of 
the City Gvil Court. At the time the pending suits 
were instituted in the High Court the City Civil 
Court had no jurisdiction to receive, try and dispose 
of them. That Court was given the jurisdiction to 
try such suits only on and from 1st day of December, 
1W8. This indicates that suits and proceedings, 
which had already been instituted prior to 1st Decem- 
ber, 1948 and which had arisen already, could not be 
tried by the City Civil Court. It is therefore not 
possible to hold that these pending suits are within 
the jurisdiction of the City Civil Court within the 
meaning of S. 16 (2) of the Act and hence they 
cannot be transferred for trial to the City Civil Court. 
I.L.R. (1950) Mad. 44&^2I.W. 290=A.I R 1940 
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